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Answers to Frequently asked Questions concerning
“Resolute v. USDA”

Background:

The Softwood Lumber Research, Promotion, Consumer and Industry Information Order (or
checkoff) was implemented in August 2011, for which assessment collection started in January
2012. In October 2011, Resolute Forest Products, Inc. (Resolute) filed an administrative petition
under section 519(a) of the Commaodity Promotion Research and Information Act of 1996 (1996
Act) challenging the program. Resolute argued that USDA violated the Administrative Procedure
Act (APA) when it promulgated the program. Resolute also argued that the 1996 Act was
unconstitutional.

A USDA administrative law judge ruled in favor of USDA in April 2014. Resolute appealed the
decision to USDA'’s Judicial Officer, who ruled in favor of USDA in November 2014. Resolute
then appealed to federal district court in December 2014. The court issued a decision in
September 2015, finding in favor of USDA on five of six APA challenges, and requesting
additional information on one APA issue concerning the rationale for the 15 million board foot
exemption threshold under the program. In May 2016, the district court issued a decision finding
that, on the basis of the estimates and information reviewed, the selection of 15 million board
foot as the de minimis quantity (to be exempted) was arbitrary and capricious and that the
checkoff was promulgated unlawfully.

Questions:
What are Research and Promotion Programs?

Research and promotion programs are industry-funded and date back to 1966. Since
then, more than 20 research and promotion programs have been implemented. These
programs empower stakeholders to leverage their own resources to develop new markets,
strengthen existing markets, and conduct important research and promotion activities.
USDA’s Agricultural Marketing Service (AMS) provides oversight to these programs,
helping to ensure fiscal responsibility and program integrity. AMS continues to believe
that these programs, including the softwood lumber program, are useful tools for the
agricultural community.

What does the Softwood Lumber Board do?
The Board administers the softwood lumber checkoff. Under the program, assessments

are collected from U.S. manufacturers and importers and used for projects designed to
increase the demand for softwood lumber within the United States. The Board promotes
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market growth for softwood lumber products used in single and multi-family homes as
well as commercial construction.

Has the softwood lumber checkoff been terminated?

No, the softwood lumber checkoff is in effect. All program obligations, including the
collection of assessments and filing of reports, remain in effect.

Can the Softwood Lumber Board continue to fund programs?
Yes, the Board is continuing to operate and fund programs.

Do small companies that ship or import under 15 million board feet per year now have to
pay assessments?

No, the 15 million board foot exemption threshold is still in effect. Small companies who
ship or import under that threshold that apply for and receive an exemption certificate
from the Softwood Lumber Board do not have to pay assessments.

There is a required continuance referendum scheduled to be conducted in August 2016,
will that occur?

No, USDA has determined that due to the district court’s May 2016 decision in Resolute,
and to avoid creating confusion within the industry, the continuance referendum should
be postponed until a future yet-to-be-determined date. As USDA previously published a
Federal Register notice announcing the August continuance referendum, it will publish a
second notice announcing that the referendum is postponed until further notice.

Is there a deadline for USDA to hold the referendum?
The current softwood lumber program requires USDA to hold a referendum 5 years after
the program takes effect, or in 2016. USDA is initiating rulemaking to revise that time
frame from 5 to 7 years (or 2018). This will meet the deadline in the 1996 Act which
requires that USDA conduct this referendum no later than 7 years after assessments first
begin under a program.

What is USDA'’s possible next step?

Prior to a continuance referendum, USDA may conduct a rulemaking, with opportunity
for public comment, to address the appropriate de minimis exemption threshold.

Where can | find out more?
For more information, contact the Promotion and Economics Division, Specialty Crops

Program, AMS, USDA; 1400 Independence Avenue, SW.; Room 1406-S, STOP 0244,
Washington, DC 20250-0244; (202) 720-9915.
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