5. PROVISIONS APPLICABLE TO ALL ORDERS

In addition to the terns and conditions of mlk orders
previously described, there are a nunber of other provisions
common to all mlk orders that describe and define those persons
and plants affected by the regulatory plan of the program
Different marketing conditions in the consolidated areas, together
with institutional factors, do not lend thenselves to an entirely
uni form set of provisions for all orders. Consequently, in each
of the consolidated orders there are provisions that are unique to
each order.

This part of the final decision discusses the nature of these
conmon order provisions, their purpose, and whether or not a
provision can be uniformy applied to all orders. Wen a
provi sion does not lend itself to uniformapplication, it is
di scussed i n subsequent sections of this final rule together with
t he provisions unique to each of the individual orders.

To the extent that provisions can be uniformy applicable for
all of the consolidated orders, they are included in Part 1000,
the General Provisions of Federal M|k Marketing Orders which are,
by reference, already a part of each mlk order. Thus, as
provi ded here, the General Provisions include the definitions of
route disposition, plant, distributing plant, supply plant,
nonpool plant, handler, other source mlk, fluid mlk product,
fluid cream product, cooperative association, and conmercial food
processi ng establishnent. |In addition, the General Provisions
include the mlk classification section of the order, pricing
provi sions, and sone of the provisions relating to paynents.

These additions to the General Provisions should make mil| k order
provi si ons nore understandable to the general public by renoving
the differences that now exi st and by consolidating uniform
provisions in one place. Thus, an interested person would only
have to read one “nonpool plant” section, for instance, to
understand how that termis applied to all orders. By contrast,

at the present time, “nonpool plant” is defined in every order and
there are slight differences in the definition fromone order to

t he next.

No coments to the proposed rule were received with regard to
nost of the provisions discussed in this section. To the extent
that there were comrents, they are specifically discussed bel ow.
Most of the provisions in the proposed rule are adopted w t hout
substantive change. Any substantive changes are specifically
di scussed bel ow.

The Concept of Pooling Milk Proceeds

Al Federal mlk orders today, save one, provide for the
mar ket wi de pooling of milk proceeds anmong all producers supplying
the market. The one exception to this formof pooling is found in
the M chigan Upper Peninsula market, where individual handler




pool i ng has been used.

Mar ket wi de sharing of the classified use value of m |k anong
all producers in a market is one of the nost inportant features of
a Federal nmilk marketing order. It ensures that all producers
suppl ying handlers in a marketing area receive the sane uniform
price for their mlk, regardless of howtheir nmlk is used. This
met hod of pooling is widely supported by the dairy industry and
has been universally adopted for the 11 consolidated orders.

There were a nunber of proposals and public coments
consi dered in determ ning how Federal m |k orders should pool nilk
and whi ch producers should be eligible to have their m |k pool ed
in the consolidated orders. Many of these coments advocated a
policy of liberal pooling, thereby allow ng the greatest nunber of
dairy farmers to share in the econonmic benefits that arise from
the classified pricing of mlk.

A nunber of conments supported identical pooling provisions
in all orders, but others stated that pooling provisions should
reflect the unique and prevailing supply and demand conditions in
each marketing area. Fundanmental to nost pooling proposals and
conments was the notion that the pooling of producer mlk should
be performance-oriented in neeting the needs of the fluid market.
This, of course, is logical since a purpose of the Federal mlk
order programis to ensure an adequate supply of mlk for fluid
use.

A suggestion for “open pooling,” where ml|k can be pool ed
anywhere, has not been adopted, principally because open pooling
provi des no reasonabl e assurance that nmilk will be nade avail abl e
in satisfying the fluid needs of a narket. Proposals to create
and fund “stand-by” pools are sinilarly rejected for the sane
reason.

The pooling provisions for the consolidated orders provide a
reasonabl e bal ance between encouragi ng handlers to supply mlk for
fluid use and ensuring orderly nmarketing by providing a reasonabl e
means for producers within a common nmarketing area to establish an
association with the fluid market. Cbviously, matching these
goals to the very disparate marketing conditions found in
different parts of the country requires custonized provisions to
nmeet the needs of each market. For exanple, in the Florida
mar keting area, where close to 90 percent of the mlk in the poo
will be used for fluid use, pooling standards will require a high
degree of association with the fluid narket and will pernit a
relatively small anmount of nmilk to be sent to nmanufacturing plants
for use in | ower-valued products. |In the Upper M dwest market, on
the other hand, a relatively small percentage of mlk will be
needed for fluid use. Accordingly, under the pooling standards
for that order smaller amounts of milk will be required to be
delivered to fluid mlk plants and | arger amounts of mlk will be




permtted to be sent to nmanufacturing plants for use in storable
products such as butter, nonfat dry mlk, and hard cheese. The
speci fic pooling provisions adopted for each order are discussed
in detail in the sections of this docunent pertaining to each of
t he consol i dated orders.
Route Disposition

Rout e disposition is a nmeasure of fluid mlk sales in
comercial channels. It is defined to mean the anount of mlk
delivered by a distributing plant to a retail or whol esal e outl et
(except a plant), either directly or through any distribution
facility (including disposition froma plant store, vendor or
vendi ng machine), of a fluid mlk product in consumner-type
packages or dispenser units that is classified as Qass | mlKk.

The route disposition definition adopted here differs from
the definition contained in some current orders. Presently, the
route disposition definition of several orders nmakes reference to
pl ant novenents of packaged fluid mlk products between
distributing plants with respect to determning if such transfers
shoul d be considered “route disposition” of the transferring plant
or the receiving plant. As provided here, however, this issue is
addressed in Section 7(a) of the pool plant section, which
essentially treats such transfers as if they were route
di sposi tion.
Plant

A plant definition is included in all orders to specify what
constitutes an operating entity for pricing and regul atory
purposes. As provided in 8 1000.4 of the CGeneral Provisions, a
plant is the land, buildings, facilities, and equi pnent
constituting a single operating unit or establishment at which
mlk or mlk products are received, processed, or packaged. This
is meant to enconpass all departnents, including those where mlk
products are stored, such as a cooler. The plant definition does
not include a physically separate facility without stationary
storage tanks that is used only as a reload point for transferring
bulk milk fromone tank to another, or a physically separate
facility that is used only as a distribution point for storing
packaged fluid mlk products in transit for route disposition

To account for regional differences and practices in
transporting mlk, some of the consolidated orders provide for the
use of reload points for transporting bulk mlk that do not have
stationary storage tanks.
Farm-separated Milk

Wth the advent of new technol ogy for on-farm separation of
mlk into its conponents, some additional regulatory |anguage has
been added to the plant definition to specify who is the
responsi ble handler for the mlk or mlk conponents |eaving the
farm and how these conponents will be classified and priced. This




determ nation will be based, in part, on whether the farm
processing facility is a plant.

Utrafiltration (UF) is a nmenbrane process that transfers
wat er and | ow nol ecul ar wei ght conpounds through a nmenbrane whil e
retai ni ng suspended solids, colloids, and | arge organi c nol ecul es.
It selectively fractionates sone nilk solids conponents and
sel ectively concentrates other solids conponents of mlKk.

When a UF nmenbrane is used, water, |actose, unconplexed
m neral s and ot her | ow nol ecul ar-wei ght organi ¢ conmpounds pass
t hrough the nenbrane. For exanple, if unaltered mlk containing
3.5 percent fat, 3.1 percent protein, and 4.9 percent |lactose is
run through a UF nmenbrane until half of the original volume is
el i m nated, the renmai ning product not passing through the nmenbrane
(i.e., retentate) will contain all of the fat and protein but only
hal f of the lactose. The perneate (i.e., that part of the
original mlk that does pass through the menbrane) will contain
wat er, lactose, non-protein nitrogen, and about one-sixth of the
m neral s.

Reverse osnpsis (RO is also a nenbrane process, but the
menbr anes have much snall er pores than UF nmenbranes, allowi ng only
the water to pass through. The end product essentially is
concentrated m | k.

At the present tinme, both reverse osnosis and ultrafiltration
systens are being utilized on some farnms, principally large farnms
in the southwestern United States. The product shipped fromthese
farms (i.e., the retentate) currently is sent to processing plants
for use in manufactured products but it could be used in a range
of mlk products.

The retentate received froma farmwith a UF or RO system

will be treated as producer nmilk at the pool plant at which the
mlk is physically received or, if the retentate is shipped to a
nonpool plant, as producer nilk diverted to a nonpool plant. In

either case, the milk or mlk conmponents will be priced at the
pool plant or nonpool plant where the nmilk is physically received.
To be considered a farmand a producer, as opposed to a plant
and a handler, an RO or UF unit must be under the same ownership
as the farmon which it is located and only mlk fromthat farm or
other farms under the sanme ownership nay be processed through the
unit. The producer operating the unit shall be responsible for
providing records of the daily weights of the nmilk going through
the unit. Also, the producer nmust provide sanples for each | oad
of mlk going through the unit and nmust furnish the receiving
plant with a nmanifest on each | oad of retentate showi ng the scale
wei ght along with sanples of the retentate. Finally, the producer
operating the RO or UF unit nmust maintain records of all
transacti ons which nust be available to the Market Admi ni strator
upon request. |f the producer does not neet these recordkeeping



and reporting requirenents, the unit will be considered to be a
pl ant.

RO and UF retentate will be considered to be producer mlk at
the plant which receives it. The pounds of RO and UF retentate
received will be priced according to the skimequival ent pounds of
such m k. The skimequival ent pounds for ROretentate will be
determ ned by dividing the solids-not-fat pounds in the retentate
by the average producer solids-not-fat in the skimportion of the
producer mlk used in the product. The butterfat pounds woul d
then be added to this nunber to arrive at the product skim
equi val ent pounds.

In conputing the fluid equivalent of UF retentate, the fluid
equi val ent factor should be conputed by dividing the true protein
test in the skimmlk portion of the retentate by the true protein
test in the skimmlk portion of the producer mlk used in the
product. Adding the butterfat pounds to this conputation wll
yi el d the product equival ent pounds.

In addition to having UF and RO equi prent, sone farms today
may have a separator to separate skimmnilk from cream before they
| eave the farm Rules are also established for this type of
operati on.

Skimm | k and cream goi ng through a farm separator al so
shoul d be treated as producer mlk if received at a pool plant or
diverted to a nonpool plant. The producer will be required to
obtain scale weights and tests on each | oad of skimand cream
shi pped along with sanpl es of each. The same ownership,
recordkeepi ng, sanpling and reporting requirenments that apply to
RO and UF units will also be applicable.

In formulating a policy for the treatment of RO and UF
retentate, it is inportant to recogni ze that the nilk produced on
a farmwith RO or UF equipnent is fully available to neet the
needs of the fluid nmarket, either before or after passing through
such units. Therefore, there should be no question concerning the
propriety of pooling this mlk along with other producers’ mlKk.

At this witing, the Food and Drug Admi nistration (FDA) has
not yet decided whether UF retentate can be reconstituted and sold
as fluid mlk. However, FDA has approved the use of UF retentate
in certain cheese products on a trial basis. Therefore, before
receiving UF retentate for use in any product, handl ers should be
certain that such use has been approved by the FDA
Distributing Plant

A distributing plant is defined as a plant that is approved
by a duly constituted regulatory agency to handle Grade A m |k and
at which fluid mlk products are processed or packaged and from
which there is route disposition or transfers of packaged fluid
m |k products to other plants. This definition, and the follow ng
supply plant definition, are essentially the same as those found




in present orders, except for mnor changes nmade to conformwith
t he pool plant provisions adopted for the consolidated orders.
Supply Plant

A supply plant is a regular or reserve supplier of bulk mlk
for the fluid market that hel ps to coordinate the supply of mlk
with the demand for mlk in a narket. As defined in this
decision, a supply plant is a plant approved by a duly constituted
regul atory agency for the handling of Grade A nilk that receives
mlk directly fromdairy farmers and transfers or diverts fluid
m | k products to other plants or manufactures dairy products on
its prem ses.

Pool Plant
The pool plant definition of each order describes those
pl ants which receive mlk that shares in the marketw de pool. It

provi des standards to identify those plants engaged in serving the
fluid needs of the marketing area. Pool plants serve the fluid
market to a degree that warrants their producers sharing in the
added val ue that derives fromthe classified pricing of mlKk.
Wil e the pool plant definition in every consolidated order
provides for a set of conmon principles, the standards applicable
to pool plants differ anobng the consolidated orders, reflecting
the fact that marketing conditions vary across the country. The
goal in drafting pooling standards is to ensure both an adequate
supply of milk for fluid use and orderly marketing by all ow ng al
mlk in a marketing area the opportunity to serve the fluid market
and thereby share in the pool

There are 2 performance standards applicable to pool
distributing plants in the consolidated orders. The first
standard, which varies anong orders, requires a distributing plant
to have a mninumddass | utilization. Since route disposition
includes only Class | mlk, the specific standard is a nmeasure of
a distributing plant’s route disposition as a percent of its total
receipts of fluid mlk products. This standard is generally
directly related to the market’s Cass | utilization
Accordingly, in the higher dass | utilization markets in the
Sout heast, the overall route disposition standard is 50 percent.
In a market such as the Upper M dwest, on the other hand, where
Cass | utilization will be much | ower, the overall route
di sposition standard is only 15 percent. The specific standards
for each consolidated order are discussed in Section 6 of this
deci si on.

One change common to all orders fromthe proposed rule to
this final decision is the substitution of “total receipts of
fluid mlk products” for “receipts of bulk fluid mlk products” in
conputing the total and in-area disposition for a distributing
plant. This change was nade to achi eve consi stency in accounting
for packaged receipts at a distributing plant that are




subsequently di sposed of as route disposition or transferred to
another plant. Since all such disposition will count towards
meeting an order’s specified pooling standards, receipts of such
products from another plant al so should be counted as part of the
plant’s receipts.

Once it is determned that a distributing plant is
sufficiently associated with the fluid market to share in the
pool, a second standard determines if the plant is sufficiently
associated with a particular nmarket to share in the poo
applicable to that market. The “in-area” standard adopted for the
consol idated orders requires that a distributing plant have 25
percent of its route disposition within a marketing area before it
can be fully regulated by the order covering that nmarketing area.

The 15 percent in-area standard in the proposed rul e has been
changed to 25 percent for all orders to reflect the larger, merged
marketing areas that are adopted. This change should not affect
the regulatory status of any current distributing plant.

At the present time, some orders describe the in-area route
di sposition standard as a percent of plant receipts, while in
other orders it is described as a percent of route disposition
For the new orders, the in-area standard for all orders is
expressed as a percent of total route disposition. This
met hodol ogy will ensure that the in-area route disposition
standard never exceeds the total route disposition standard, a
situation that is now possible under the ternms of the present
Upper M dwest order. For nost orders, this change will nake
little difference and should not result in regulating any plant
that is now unregul at ed.

Under the consolidated orders, a distributing plant that has
sales in nore than one Federal order nmarketing area will be
regul ated, for the nost part, under the order in which it has the
nost sales. There are certain exceptions to this rule, however,
particularly in the 3 Southeast orders, where the shifting of
pl ants anong narkets has created disorderly marketing conditions
inrecent times. |In the Florida, Southeast, and Appal achi a
orders, a distributing plant that is |ocated within the nmarketing
area and that neets the order’s pooling standards will be
regul ated under that order even though it might have nore route
di sposition in some other nmarketing area.

When the regul ation of a plant does shift fromone order to
another, the shift will only occur after the plant has had greater
sal es in such other market for 3 consecutive nonths. This
provision will provide sonme stability to avoid the frequent
shifting of regul ati on between orders.

To facilitate proper adnministration and accounting, all
orders currently provide that packaged fluid m |k products
transferred fromone handl er to another be treated as



i nter-handl er transfers, with each transaction properly identified
and specifically reported to affected market adm nistrators. This
shoul d continue in the consolidated orders. However, for the
singl e purpose of qualifying a plant as a pool distributing plant,
the pool distributing plant definition has been nodified to treat
transfers of packaged fluid mlk products to other plants as if
they were route disposition of the transferring plant for the
purpose of identifying the plant’s association with the fluid
market. This is necessary to preclude a plant from becom ng
partially regulated if the plant shipped significant quantities of
packaged fluid mlk products to another distributing plant. A
conform ng change has been nmade to the distributing plant
definition in 8 1000.5 to reflect this change.

A special pool distributing plant provision (i.e., Section
7(b) of the consolidated orders) has been adopted for distributing
plants that distribute ultra-pasteurized or aseptically-processed
fluid mlk products. Such plants nust be located in the marketing
area and nust process a certain percentage of their mlk receipts
into ultra-pasteurized or aseptically-processed fluid mlk
products during the nmonth. The m ni mum percentage used for each
order in Section 7(b) is equal to the total route disposition
percentage required in Section 7(a) of the order for distributing
pl ants processing standard shelf-life fluid m |k products.
However, unlike the standards for a 7(a) plant, there is no route
di sposition standard for a 7(b) plant to neet.

Plants specializing in ultra-pasteurized or
aseptically-processed fluid mlk products tend to have erratic
processing and distribution patterns reflecting the long-life

nature of the product they process. In sonme nonths, they may
process fluid m |k products but have little or no route
di spositi on because the products are stored in inventory. In

addition, these plants often have nuch wi der distribution patterns
than do other distributing plants and, under current orders,
frequently shift regulation fromone order to another. This
shifting regulation is disruptive to the producers and/or
cooperatives supplying these plants and is an additiona
regul atory burden to the plant operator

To provide regulatory stability for these plants, they will
be treated as a fully regulated plant if they process a m ni mum
percent of their mlk receipts into ultra-pasteurized or
aseptically-processed fluid mlk products during the nonth.
Havi ng met this standard, which varies anong orders, they will not
shift regulation to another order sinply because they have nore
route disposition in such other order’s nmarketing area. In fact,
t hey need not have any route disposition in the order in which
they are located to remain regulated. However, if they do not
nmeet the processing standard of the order in which they are



| ocated but do neet the 7(a) standards for a distributing plant
under one or nore other orders, they will becone regul ated under
the order in which they have the nost route disposition. |If they
continue to qualify for pool status on this basis, they nmay be
subject to regulatory shifts dependi ng upon the pattern of their
route di sposition.

Pool Supply Plant

Perf ormance standards for pool supply plants are designed to
attract an adequate supply of mlk to neet the demands for fluid
mlk in a market. Pool supply plants nove nmlk to poo
distributing plants that service the narketing area.

The pool supply plant definition, like the distributing plant
definition, does not lend itself to uniformapplication in al
consol i dated orders. Consequently, pool supply plant performance
standards shoul d be established according to regional needs. The
speci fic standards adopted in each order are described in Section
7(c) of each new order and are explained in nore detail in the
regi onal discussions of this docunent.

In nost current orders, a pool supply plant does not include
any portion of a plant that is not approved for handling Gade A
mlk and that is physically separated froma portion of the plant
that has such approval. Sone inspection agencies render only one
type of approval for an operation. To accommodate those areas
where split operations are permtted, some of the consolidated
orders provide for a physically separated portion of the plant as
a “nonpool plant.”

Pooling Options
Unit Pooling

Unit pooling allows 2 or nore plants located in the marketing
area and operated by the sanme handler to qualify for pool status
as a unit by neeting the total and in-area route disposition
standard as if they were a single pool distributing plant. To
qualify as a unit, at least one of the plants in the unit -- i.e.,
the primary plant-- nust qualify as a pool distributing plant on
its own standing and the other plants in the unit must process
only Cass | or Class Il mlk products.

Unit pooling serves to acconmodate and provide a flexible
regul atory approach in addressing the specialization of plant
operations. It also minimzes unintended regulatory effects that
may cause the uneconom cal and inefficient novenment of mlk for
t he sol e purpose of retaining pool status. However, sone
conditions need to be satisfied for unit pooling. The “other”
plant(s) of the pool unit--i.e., the plants that would not qualify
for pool status as a single plant--nmust be located in an
equi valent or a lower price zone than the prinmary poo
distributing plant. This condition is required to assure that the
transportation of mlk for ass Il uses will not be subsidized




t hrough the nmarketw de pool and to assure pricing equity to al
handl ers processing Gass |l products that do not use unit

pooling. Unit pooling status nmust be requested in witing and
approved by the market administrator for its proper inplenentation
and admi ni stration.

System Pooling

Supply plants and reserve supply plants provide a benefit to
t he market because they are required to neet certain performance
standards in supplying the needs of the fluid market. They al so
serve to balance the nmarket. Because handl ers often operate nore
than one supply plant within the market, some of the nerged orders
allow a single proprietary handl er or one or nore cooperative
associations to conbine their plants into systens for the purpose
of meeting the order’s perfornmance standards for pooling. Under
system pooling, 2 or nore plants in a systemcan qualify for poo
status by neeting the applicable performance standards in the sane
manner as a single plant. However, not all plants in a system of
supply plants nmust transfer or divert mlk to a distributing
plant. 1In recognition of this fact, the supply plant definition
in 8 1000.6 has been nodified to conformw th this provision
Adjustment of Pooling Standards

The consol i dated orders provide the market adnministrator with
authority to adjust shipping standards for supply plants, reserve
supply plants, balancing plants, and supply plant units if he/she
finds that such revision is necessary to encourage needed
shi pnents or to prevent uneconom ¢ shipnments of nmilk. A finding
by the market adnministrator that adjustnments are warranted woul d
follow an investigation conducted on the market adm nistrator's
own initiative or at the request of interested parties. Before
maki ng a finding that revisions are warranted, the narket
adm ni strator would notify interested parties of this possibility
and invite data, views, and argunents. |f the narket
adm ni strator determnes that a revision is warranted, he/she
shall provide witten notification to interested parties of such
revision at |east one day before the revision goes into effect.

This provision allows the market administrator to respond
promptly to changes in local marketing conditions and shoul d
result in better service to the dairy industry and to the public.
The authority given to the market adm nistrator to nmake needed
adjustrments in the manner specified is commensurate with the
authorities already delegated by the Secretary to the market
adm ni strator.

As provided in the proposed rule, the nmarket adm nistrator
woul d have had the authority to adjust pooling standards for
distributing plants as well as supply plants. However, such
aut hority has not been provided in any of the current marketing
orders except for the Southeast, and in that nmarket it has never



been needed. Consequently, it was concluded that any changes that
may need to be made to pool distributing plant standards can best
be handl ed t hrough normal anendatory and suspensi on procedures.
Treatment of Concentrated Milk

An issue related to pooling that should be clarified with the
i ssuance of new orders is the treatment of concentrated mlk that
i s shipped between plants.

Prior to the 1993 cl assification decision, condensed ml|k was
not defined as a fluid mlk product. Accordingly, when condensed
m | k was shipped froma supply plant to a distributing plant it
was not counted as a qualifying shipment for the purpose of
determ ning the pool status of the supply plant. By the sane
t oken, when a distributing plant received a shi pnment of condensed
mlk fromanother plant, the condensed mlk was excluded fromthe
distributing plant’s receipts for the purpose of conputing the
pool plant status of the distributing plant.

In the 1993 classification decision, condensed m |k was
redefined as concentrated ml k! and was included in the fluid mlk
product definition. An unintended consequence of this change was
that certain plants which had never been pool plants before
suddenly becane pool plants because of their shipnments of
condensed nilk, and certain distributing plants that had been poo
pl ants suddenly found thensel ves unable to qualify as pool plants
because their receipts of “fluid mlk products” were enlarged to
i nclude their condensed nmlk receipts. Wen handl ers conpl ai ned
about these unforseen and unexpl ai ned changes, it was deci ded
adm nistratively to continue the previous treatment for condensed
mlk until the orders could be anended.

The consol i dated orders should continue this special

treatment for condensed ml k. Al t hough condensed m | k
concei vably may be reconstituted for fluid use, as a practica
matter this is rarely, if ever, done. Soneti nes, condensed m | k

is used to fortify fluid mlk, but for the nbst part condensed
mlk is nade to be used in ice creamm x or some other
manuf act ured dairy product.

When condensed milk is transferred fromthe plant of origin
to a distributing plant in the sane or another order, it is
generally transferred, by agreenment, for Class Il or Il use.
Using this criteria as a distinguishing feature of this product,

'As used in Parts 1000 through 1135, the term concentrated
mlk neans milk that contains not |less than 25.5 percent, and not
nore than 50 percent, total mlk solids. It may include nmilk that
has been condensed or milk that has been filtered using such
nmet hods as reverse osnosis and ultra-filtration. Concentrated
m |k nmay be pasteurized and it may be honbgeni zed.




t he pool supply plant provision of each order shoul d exclude from
qgual i fying shipnents to distributing plants “concentrated mlk
transferred, by agreenment, for other than Cass | use.” By the
sane token, a distributing plant also should exclude fromits
recei pts, for pooling purposes, “concentrated nilk received, by
agreenment, for other than Cass | use.”

Using this | anguage will preserve the regulatory treatnent
that has applied to condensed mlk for nmany years. At the sane
time, however, this language allows flexibility for different
treatnment in the case of concentrated milk that is not destined
for Aass Il or Il use.

In recent years, there has been much greater use of
filtering equi pnent to renove water frommlk at the farm This
t echnol ogy may be used to reduce hauling costs in shipping mlk
| ong di stances for use as fluid mlk products. Although this
concentrated mlk is not at present being used for fluid use, this
situation may change in the future. For this reason, it is
reasonable to provide sone flexibility in handling this type of
product for both shrinkage and pooling purposes. At this point in
time, we believe that the best way to provide this flexibility is
to allow the handl ers involved in making and using this product to
deci de anong thenselves how it will be used and reported, know ng
ahead of time the shrinkage and pooling inplications involved wth
t hese decisions. Thus, if concentrated mlk is purchased from
anot her plant by agreenment for other than dass | use, the buying
handl er understands that there will be no shrinkage al |l owance
allowed on the mlk. The buying handl er al so knows that the
vol unme of concentrated mlk received will not be counted as a
pl ant receipt for the purpose of determning its pool status.

A supply plant shipping concentrated mlk for dass Il use
may or may not wish to be pool ed under a Federal order. |If the
pl ant wi shed to be treated as a nonpool plant, concentrated nilk
could be transferred for ass Il or Il use by agreenent with the
receiving handler. |n such case, the transfer of concentrated
m | k woul d not be counted as a qualifying shipnent in neeting the
pool supply plant shipping standards and the recei pt of
concentrated milk at the distributing plant would not be counted
as part of the distributing plant’s receipts for purposes of
conputing its total route disposition. O course, the agreenent
to transfer nmlk for a pre-arranged use is contingent upon the
receiving distributing plant having sufficient dass Il or Il
utilization to absorb these receipts.

On the other hand, if a supply plant naking concentrated mlk
wi shed to qualify for pool status, it could sinply transfer
concentrated mlk to a pool distributing plant wi thout specifying
its designated use. In such case, the shipnent would count as a
qgual i fying shi pnent for the purpose of neeting the order’s poo



supply plant shipping requirenents provided that the distributing
pl ant receiving the concentrated ml|k was a pool plant. Since the
recei pt of concentrated nilk would be counted as part of the
receiving distributing plant’s receipts in determning the
distributing plant’s pool status under the order, the plant would
have to have sufficient Class | sales to maintain its identity
with the fluid market. |[|f the distributing plant did not have
sufficient dass | use to neet the order’s pooling standards, it
woul d not be qualified to have its receipts pool ed under the order
and, by extension, neither would the supply plant that shipped the
concentrated mlk to the distributing plant.

This regulatory flexibility for concentrated mlk should
accomodat e varied situations in the consolidated orders. It wll
follow the historical treatnent for condensed nmlk but, at the
sane tine, it will provide for new uses and treatnment for other
types of concentrated mlKk.

Nonpool Plant

A definition is provided in all orders describing plants
whi ch receive, process or package mlk, but which do not satisfy
the standards for being a pool plant. Wile providing for such a
definition may appear redundant, this provision is useful to nore
clearly define the extent of regulation applicable to plants.

Nonpool plants should include a plant that is fully regul ated
under anot her Federal order, a producer-handler plant, a partially
regul ated distributing plant, an unregul ated supply plant, and an
exenpt plant. The definitions for these nonpool plants are not
materially different than those provided in the current orders
with the possible exception of an “exenpt plant.”

Certain plants are exenpt fromregul ati on under Federal nilk
orders. These plants fall into 4 categories: (1) plants that are
operated by a governnental agency which have no route disposition
in conmercial channels; (2) plants operated by a coll ege or
uni versity that dispose of fluid mlk products only through their
own facilities with no route disposition in comercial channels;
(3) plants fromwhich the total route dispositionis for
i ndividuals or institutions for charitable purposes w thout
remuneration; and (4) plants that have route disposition of
150, 000 pounds or less during the nmonth. These types of plants
have little inpact on the regul ated nmarket and need not be
regulated to ensure the integrity of the regulatory plan.

A nunber of Federal orders exenpt fromregul ation smal
distributing plants which, because of their size, do not
significantly inpact conpetitive relationships anong handl ers in
the market. The level of route disposition required before an
exenpt plant becones regulated varies in the current orders. As
adopted for the nmerged orders, any plant with route disposition
during the nmonth of 150,000 pounds or |ess would be exenpt from




regulation. This limt reflects the maxi nrum anount of fluid mlk
products all owed by an exenpt plant in any current Federal mlk
order and ensures that plants currently exenpt fromregul ation
will remain exenpt.

Many current Federal orders also provide regulatory exenption
for a plant operated by a state or Federal governnental agency.
For exanple, sonme states have dairy farm and plant operations that
provide nmilk for their prison populations. As provided herein,
regul atory exenpti on woul d be continued under the consoli dated
orders unl ess pool plant status is requested.

Regul atory exenption al so should apply to colleges,
uni versities, and charitable institutions because these
institutions generally handle fluid mlk products internally and
have no inmpact in the mainstreamconmercial market. However, in
the event that these entities distribute fluid mlk through
conmrer ci al channel s, route sales by such entities, including
government agencies, will be nonitored to determine if Federa
regul ati on shoul d apply.

The determi nation and verification of exenpt plant status
will, fromtine to tinme, necessitate the need for the narket
admnistrator to require reports and informati on deened
appropriate for the sole purpose of making this determ nation
Such authority is currently provided in orders and shoul d
cont i nue.

Handler

Federal m |k orders regul ate those persons who buy mlk from
dairy farmers. Such persons are called handl ers under the order
These persons have a financial responsibility for paynents to
dairy farmers for mlk in accordance with its classified use.
They nmust file reports with the market adm nistrator detailing
their receipts and utilization of mlk.

The handl er definition adopted for the consolidated orders
i ncl udes the operator of a pool plant, a cooperative association
that diverts mlk to nonpool plants or delivers mlk to poo
plants for its account, and the operator of a “nonpool plant,”
whi ch woul d enconpass a producer-handler, a partially regul ated
distributing plant, a plant fully regul ated under another Federa
order, an unregul ated supply plant, and an exenpt plant.

In addition, "third party" organizations that are not
ot herwi se regul ated under provisions of an order are included in
the handl er definition. This category includes any person who
engages in the business of receiving nmlk fromany plant for
resale and distribution to wholesale and retail outlets, brokers
or others who negotiate the purchase or sale of fluid mlk
products or fluid cream products fromor to any plant, and persons
who, by purchase or direction, cause the m |k of producers to be
pi cked up at the farmand/or noved to a plant. Such



internediaries provide a service to the dairy industry. These
persons are not, however, recognized or regulated as entities
required to make mni num paynments to producers. The expanded
mar ket i ng chai n brought about by such internediaries has nade it
increasingly difficult for the market adm nistrator to track the
novenent of mlk fromfarnms to consuners. The revised handl er
definition enables the market adnministrator to nore readily
identify those entities.

Producer-handler

It has been a long-standing policy to exenpt from ful
regul ati on many of those entities that operate as both a producer
and a handler. Generally, a producer-handler is any person who
provi des satisfactory proof to the narket administrator that the
care and managenent of the dairy farmand ot her resources
necessary for own-farm production and t he managenent and operation
of the processing plant are the personal enterprise and risk of
such person. A primary basis for exenpting producer-handlers from
the pricing and pooling provisions of a mlk order is that these
entities are custonmarily snall businesses that operate essentially
in a self-sufficient manner. Also, during the history of
producer-handl er exenption fromfull regulation there has been no
denonstration that such entities have an advantage as eit her
producers or handlers so long as they are responsible for
bal ancing their fluid m |k needs and cannot transfer bal anci ng
costs, including the cost of disposing of reserve mlk supplies,
to other market participants.

The current orders have varying producer-handl er definitions
that address specific marketing conditions and circunstances. For
exanpl e, they specify different Iimts on the amount of nilk that
producer-handl ers may purchase and retain their exenpt status.
Sone nodifications have been nade to the producer-handl er
provisions in the consolidated orders for standardization
However, no changes have been nade that would intentionally
regul ate a producer-handler that is currently exenpt from
regul ation under their current operating procedures. Because the
producer-handl er provision is slightly different fromone order to
the next, the specific details regarding each definition are
described in the regional discussions that follow. Any genera
provision in the proposed rule, such as the phrase “or acquired
for distribution” in 8§ 1000.44(a)(3)(iv), that would have changed
the status of a current producer-handl er has been eli ni nated.

Public comrents were received regardi ng the extent of
regul ation that should apply to producer-handlers. The majority
of public coments supported the status-quo regarding the
regul atory treatnent of producer-handl ers, enphasizing that they
shoul d remai n exenpt fromregulation in accordance with current
order provisions and that the provisions should be regional in




nature so as not to affect or change the current regul atory status
of producer-handl ers.

One of the public coments received proposed that the
exenption of producer-handlers fromthe regulatory plan of nmilk
orders be elimnated. This proposal is denied. |In the
| egi slative actions taken by the Congress to anend the AMAA since
1965, the legislation has consistently and specifically exenpted
producer-handlers fromregulation. The 1996 FarmBill, unlike
previous legislation, did not amend the AMAA and was silent on
continuing to preserve the exenption of producer-handlers from
regul ation. However, past legislative history is replete with the
specific intent of Congress to exenpt producer-handlers from
regulation. |If it had been the intent of Congress to renove the
exenption, Congress would |ikely have spoken directly to the issue
rather than through om ssion of |anguage that had, for over 30
years, specifically addressed the regulatory treatnent of
pr oducer - handl ers.

Si nce producer-handlers are intended to be exenpt from nost
regul ati on, some nmeans nust be provided to determine and to verify
producer-handl er status. Accordingly, the narket adm nistrator is
provided with the authority to require reports and ot her
i nformati on deenmed appropriate to determne that an entity
satisfies the requirenents for producer-handl er status. Such
authority is currently provided in the orders and shoul d conti nue.
Producer

Under all orders, producers are dairy farnmers that supply the
market with mlk for fluid use or who are at | east capabl e of
doing so if necessary. Producers are eligible to share in the
revenue that accrues from marketw de pooling of mlk. The
producer definitions of the individual orders are described under
t he regi onal discussions later in this docunment. Responding to
regi onal needs, producer definitions will differ by order with
respect to the degree of association that a dairy farnmer mnust
denonstrate with a narket.

A dairy farner may not be considered a producer under nore
than one Federal mlk order with respect to the sane nilk. |If a
dairy farmer’s mlk is diverted by a handl er regul ated under one
Federal order to a plant regul ated under another Federal order
and the milk is allocated at the receiving plant (by request of
the diverting handler) to Cass II, Ill or IV, the dairy farner
wi Il maintain producer status in the original order fromwhich
mlk was diverted.

Si nce producer-handl ers and exenpt plants are specifically
exenpt from Federal order pricing provisions, the term producer
shoul d not include a producer-handl er as defined in any Federa
order. Likew se, the termproducer should not apply to any person
whose nmilk is delivered to an exenpt plant, excluding producer



mlk diverted to such exenpt plant. Sonme of the new orders (See
Orders 1001, 1124, 1131, and 1134) al so exclude from producer
status a dairy farner whose mlk is received at a nonpool plant as
other than producer mlk. The reasons for including this

provi sion are explained in the regional discussions describing

t hose orders.

Producer Milk

The producer milk definition identifies the mlk of producers
which is eligible for inclusion in a particul ar marketw de pool
This definition is specific to each consolidated order, reflecting
the fact that nmarketing conditions differ anong regions.

In general, the definition of producer nmlk for al
consol i dated orders continues to include the m |k of a producer
which is received at a pool plant or which is received by a
cooperative association in its capacity as a handler. Most
current orders consider mlk to be “received” when it is
physical Iy unl oaded at the plant and the consolidated orders woul d
continue that treatnent.

In order to pronote the efficient handling of mlk, all
orders currently allow a handler to nmove producer mlk, within
certain specified limts, froma producer’'s farmto a plant other
than the handler’s own plant. This is referred to as a
“diversion” of mlk. Under the consolidated orders, the
definition of producer mlk allow unlimted diversions to other
pool plants, thereby providing maxinumflexibility in efficiently
suppl ying the fluid market.

Under sone orders, unlimted diversions to nonpool plants
woul d al so be allowed once a dairy farnmer has becone associ at ed
with a particular order. Under other orders, however, a producer
woul d be required to “touch base” at a pool plant one or nore
times each nmonth and, in addition, aggregate diversion limts may
be applied to a handlers’ total diversions. The specific touch
base and diversion limts are described in the regiona
di scussi ons pertaining to each order

Even for orders without any diversion limts, there is a
practical limt to how much mlk may be diverted froma pool plant
because of the pooling standards that nmust be net. For a poo
supply plant, for exanple, there is a standard conputed by
di viding the amount of mlk shipped to distributing plants by a
plant’s total receipts. As provided in the orders, “receipts”
include mlk that is physically received at the plant as well as
diverted to nonpool plants. This inclusion of diverted mlk in a
plant’s receipts automatically limts the anount of milk that nmay
be diverted by those plants. Thus, the maxi mum quantity of milk
that such plants would be able to divert and still maintain their
pool plant status would be 100 percent |ess the pool plant
shi ppi ng standards for the nonth.




This treatnment of diverted mlk will mtigate the need for
suspendi ng order diversion linmtations, an action that is quite
comon in some of the current orders. Unlimted diversions for
many of the new orders will allow for maxi mumefficiency in
bal ancing the market’s mlk supply. The market administrator’s
ability to adjust shipping percentages for pool supply plants,
pool reserve supply plants, and bal ancing plants will ensure that
an adequate supply of mlk is available for the fluid market
wi thout the inposition of diversion limts.

While a one-tine producer “touch base” standard and virtually
unlimted diversions are appropriate for nost of the consolidated
Federal orders, they are not appropriate for certain “deficit”
markets in the Southeast. For these orders, touch base
requirements and diversion limts provide another tool to ensure
that an adequate supply of fluid mlk is available to neet the
mar ket s’ needs. The specific standards for these orders are
di scussed in the regional section of this docunent.

In order to provide regulatory flexibility and marketing
efficiencies, all of the new orders having diversion limts allow
the market administrator to increase or decrease these lints on
relatively short notice. This provision currently exists in sone
Federal orders and has proven to be a responsive, efficient, and
effective way to deal with rapidly changi ng marketing conditions.
Cooperative Association

Al current orders provide a definition for dairy farmer
cooperative associations that market mlk on behalf of their dairy
farmer menbers. Providing for a uniformdefinition of a
cooperative association facilitates the adm nistration of the
various order provisions as they apply to such producer
organi zations and recogni zes the uni que standing granted to dairy
farmer cooperatives under the Capper-Volstead Act. Dairy farner
cooperatives are responsible for marketing the majority of the
m |k supplied to regul ated handl ers under the Federal order
system

As provided herein, a cooperative associati on neans any
cooperative marketing associ ati on of producers which the Secretary
determ nes, after application for such recognition by the
cooperative, is qualified as such under the provisions of the Act
of Congress of February 18, 1922, as anmended, known as the
"Capper-Vol stead Act". Additionally, the new orders continue to
require that a cooperative association have full authority in the
sale of the mlk of its nmenbers and that it be engaged in maki ng
collective sales or marketings of mlk or mlk products for its
dairy farmer nenbers.

Several current orders provide a definition for a federation
of 2 or nore cooperative associations. As adopted here, all
consol i dated orders recogni ze a federation of cooperatives as



satisfying the cooperative definition for the purposes of
determ ning mlk paynents and pooling. Individual cooperatives of
a federation of cooperatives nust also neet the criteria as set
forth for individual cooperative associations and their
federations as incorporated under state |aws.
Handler Reports

Al current orders require handlers to submt nonthly reports
detailing the sources and uses of mlk and m |k products so that
mar ket average use val ues, or blend prices, can be determ ned and
admi ni stered. Payroll reports and other reports required by the
mar ket administrator are also provided for in the orders. The
order | anguage for the consolidated orders is simlar to that
contained in current orders. The dates when reports are due in
the market administrator’s office differ slightly by order
according to custom and industry practi ce.
Announcements by the Market Administrator

In the course of adm nistering the order, the narket
admnistrator is required to nake several announcenents each nonth
with respect to classification, class prices and conmponent prices,
an “equival ent price” when necessary, and various producer prices.
As adopted here, these provisions are uniformand are nearly
identical to current order provisions, with the exception of
Section 62 (Announcenent of producer prices), which differs to
sone extent anong orders dependi ng on the degree of conponent
pricing used in the order.
Producer-settlement Fund

In all of the current and consolidated orders, handl ers are
required to pay mnimumclass prices for the mlk received from
producers. These proceeds are bl ended through the narketw de poo
so that producers are returned a uniform or blend, price for
their mlk. The nechanismfor the equalization of a handler’s use
value of mlk is the producer-settlenent fund. It is established
and admini stered by the market administrator for each order

The producer-settlement fund ensures that all handlers are
able to return the market blend price to producers whose mlk was
pool ed under the order. Paynments into the producer-settlenent
fund are nade each nmonth by handl ers whose total classified use
val ue of mlk exceeds the value of such mlk calculated at the
uni formprice (or at conponent prices for those orders with
conponent pricing). Simlarly, paynments out of the producer-
settl ement fund are made each nonth to any handl er whose use val ue
is belowthe value of mlk at the uniformprice or conponent
prices, as the case may be. The transfer of funds enabl es
handl ers with a use val ue bel ow the average for the market to pay
their producers the same uniformprice as handl ers whose d ass |
utilization exceeds the nmarket average. This provision is uniform
for all consolidated orders.




The consolidated orders vary with respect to dates for
paynments to the producer-settlenment fund, due largely to industry
practices and regi onal preferences. Each consolidated order
provi des for paynent dates, and they are specific for each
consol i dat ed order.

In view of the need to nmake tinely paynent to handlers from
t he producer-settlenment fund, it is essential that noney due the
fund be received by the due date. Accordingly, under all of the
new orders paynent to the producer-settlenent fund will be
consi dered made upon recei pt by the market adm nistrator.

The new orders specify that paynent cannot be received on a
nonbusi ness day. Therefore, if the due date for a paynent,

i ncluding a payment to or fromthe producer-settlenent fund, falls
on a Saturday, Sunday, or national holiday, the paynment woul d not
be due until the next business day. This is specified in

8 1000.90 of the General Provisions.

Payments to Producers and Cooperative Associations

The AMAA provides that handl ers nmust pay to all producers and
producer associations the uniformprice. The existing orders
general |y all ow proper deductions authorized by the producer in
witing. Proper deductions are those that are unrelated to the
m ni mum value of mlk in the transacti on between the producer and
handl er. Producer associations are allowed by the statue to
“rebl end” their paynments to their producer nmenbers. The Capper
Vol stead Act and the AMAA nake it clear that cooperative
associ ati ons have a unique role in this regard.

The paynment provisions to producers and cooperatives for the
consol idated orders vary with respect to paynment frequency,
timng, and anmount. These differences are generally consistent
with current order provisions and with industry practices and
custons in each of the new marketing areas.

Each of the new orders will require handlers to make at |east
one partial paynent to producers in advance of the announcenent of
the applicable uniformprices. The Florida order will require 2
partial paynments, mrroring the paynent schedul e now provided in
the 3 separate Florida orders.

The armount of the partial paynment varies anong the new
orders, reflecting the anticipated uniformprice. Thus, for
exanpl e, in the Upper M dwest order, the partial paynment rate for
mlk received during the first 15 days of the nonth will be not
| ess than the | owest announced cl ass price for the preceding
nonth. By conparison, the partial paynent for the Florida order
for mlk received during the first 15 days of the nonth will be at
arate that is not less than 85 percent of the preceding nonth's
uni formprice, adjusted for plant |ocation.

The final paynment for mlk under the new orders will be
required to be made so that it is received by producers no |ater



than 2 days after the required pay-out date of nonies fromthe
producer-settl enment fund.

Cooperatives will be paid by handlers for bulk mlk and skim
mlk on the ternms described for individual producers except that
paynment will be due one day earlier. Providing for an earlier
paynment date for cooperative associations is warranted because it
will permt the cooperative association the tine needed to
distribute paynments to individual producer nmenbers. The
cooperative paynent |anguage in each of the consolidated orders
has been expanded to include bulk mlk and skimsold by
cooperatives fromtheir pool plants as well as by cooperatives
acting as handlers for mlk delivered directly from producers’
farmns.

When bulk milk is received by transfer froma cooperative's
pool plant, a mnimum paynent should be required for such mlk
just as if it were producer mlk received directly from producers’
farms. Many, but not all, of the current orders have such a
provi si on.

For Class | bulk mlk that is received froma cooperative’s
pool plant, the minimumdass | price level for such mlk should
be the price applicable at the location of the receiving handler’s
plant. 1In the case of such transfers, it is presuned that mlk
will move fromlower-priced areas to higher-priced areas. Under
t hese circunstances, part of the transportation cost in noving the
mlk is covered by the difference in the Class | prices at the
recei ving plant and shi pping plant.

Pricing dass | transfers at the receiving plant’s |ocation
ensures that a handler would not have an incentive to receive nore
distant plant mlk instead of closer mlk directly from producers’
farms. It also ensures that all simlarly-located pool plants
will pay the same mininumprices for their recei pts regardl ess of
whet her the m |k cones fromanother plant or directly from
producers. Finally, it ensures that the handl er receiving
transferred nmilk pays at |east a portion of the transportation
cost to nove the milk to its plant. Since transportation cost is
likely to exceed the difference in prices between the transferor
and transferee plants, the difference in cost will have to be nmade
up through over-order prem uns.

Al of the paynent dates are receipt dates. Since paynent
cannot be received on a non-busi ness day, paynent dates that fal
on a Saturday, Sunday, or national holiday will be del ayed unti
t he next business day. Wiile this has the effect of del aying
paynment to cooperatives and producers, the delay is offset by the
shift from“date of paynent” to “date of payment receipt.”
Minimum Payments to Producers

In a proceedi ng involving the current Carolina, Southeast,
Loui svi l | e-Lexi ngton-Evansville, and the former Tennessee Vall ey



Federal mlk orders (Orders 5, 7, 46, and 11, respectively), a
proposal was nade to clarify what constitutes a m ni mum paynent to
producers. The proposal was recommended by Hunter Farns (Hunter)
and Mlkco Inc. (MIlkco), 2 handlers regul ated under the current
Carolina order. Under the proposal, a handler (except a
cooperative acting in its capacity as a handl er pursuant to

par agraph 9(b) or 9(c)) may not reduce its obligations to
producers or cooperatives by permtting producers or cooperatives
to provide services which are the responsibility of the handl er
According to the Hunter/ M1 kco proposal, such services include

(1) preparation of producer payroll; (2) conduct of screening
tests of tanker loads of mlk; and (3) any services for processing
or marketing of raw mlk or marketing of packaged milk by the

handl er.

At the May 1996 hearing, representatives of Hunter and M kco
testified that both handlers receive mlk from cooperative
associ ati ons and Piednont M|k Sales, a marketing agent handling
the mlk of non-nmenber producers. The Hunter representative
expl ai ned that due to conpetitive marketing conditions in the
Southeast in late 1994 and early 1995 handlers were able to
purchase mlk supplies at Federal order mnimum prices w thout any
over-order premunms being charged. As a result of the absence of
over-order premunms, the representative stated, Hunter received
under paynent notices fromthe market admnistrator on mlk that it
had received fromPi ednont M Ik Sal es.

Hunt er argued that the problem of what constitutes a m ni num
paynment to producers should be clarified to preclude anot her
under paynent situation should prem unms agai n di sappear in the
future. If this issue is not resolved, according to Hunter, it
will suffer a loss of mlk sales and its producers will receive
| ower prices. Hunter stated that the current policy is
discrimnatory and unfair and that everyone would benefit froma
clarification of the rules defining Federal order m nimum prices.

Based on the testinony presented at the public hearing and
conments received, the Departnent issued a final decision on
July 16, 1998 (63 FR 39039), denying the Hunter/M I kco proposal
However, the decision stated that this i ssue should be revisited
as part of Federal order reform

In the proposed rule for Federal order reform interested
parties were invited to comment on this issue. Only one Federa
order reformcoment, besides Hunter/ M| kco's, discussed this
issue. This coment letter, filed by the sanme law firmthat
represents Hunter/M I kco, expressed sentinents nearly identical to
t hose that have been expressed by Hunter/M I kco.

Based on our review of these comments, we continue to believe
that incorporation of Hunter/M Il kco' s proposed | anguage in the
consol i dat ed Federal orders will not necessarily solve the handl er



equity problem but could create a host of additional problens.
For the reasons stated in the aforenmentioned final decision, the
proposal is again denied for the consolidated orders.

Payment Obligation of a Partially Regulated Distributing Plant

Al current and consolidated orders provide a nethod for
determ ni ng the paynment obligations due to producers by handl ers
that operate plants which are not fully regul ated under any
Federal order. These unregul ated handl ers are not required under
the scope of Federal mlk order regulation to account to dairy
farmers for their mlk at classified prices or to return a mni num
uniformprice to producers who have supplied the handler with
ml k. However, such handlers may sell fluid mlk on routes in a
regul ated area in conpetition with handlers who are fully
regul ated. Therefore, the regulatory plan of Federal nilk orders
provi des a mni mum degree of regulation to all handl ers who have
routes sales in a regulated marketing area. This is necessary so
that classified pricing and pooling provisions of an order can be
mai ntained. It is also necessary so that orderly marketing
conditions can be assured with respect to handl ers bei ng charged
the classified value under an order for the mlk they purchase
fromdairy farners. Wthout this provision, mlk prices in an
order woul d not be uniform anong handl ers conpeting for sales in
the marketing area, a mlk pricing requirenent of the AMAA

There are 3 regulatory options available to a partially
regul ated handler. First, the handler can purchase Class | nilk
that is priced under a Federal order in an anount equal to, or in
excess of, quantities sold in the narketing area. Second, a
paynment nmay be made by the partially regulated handler into the
producer-settlement fund of the regul ated market at a rate equa
to the difference between the Cass | price and the uniformprice
of the regulated market. Finally, the operator of a partially
regul ated plant can denpbnstrate that the paynment for its tota
supply of milk received fromdairy farmers was equal to the anount
which the partially regulated plant woul d have been required to
pay if the plant had been fully regulated. This anmount nmay be
paid entirely to the dairy farners that supplied the handler or in
part to those dairy farmers with the balance paid into the
producer-settl ement fund of the regul ated market.

The regul atory options descri bed above and the paynent option
for reconstituted mlk have worked well in the current orders and
are continued uniformy in 8§ 1000.76 for the consolidated orders.
Adjustment of Accounts

Al current orders provide for the market administrator to
adj ust, based on verification of a handler's reports, books,
records, or accounts, any anount due to or fromthe market
adm ni strator, or to a producer or a cooperative association
This provision is continued in the consolidated orders. The



provi sion requires the market adm nistrator to provide pronpt
notification to a handler of any amount so due and requires
paynment adjustnment to be nmade on or before the next date for
maki ng paynents as set forth in the provisions under which the
error(s) occurred.

Charges on Overdue Accounts

Al current orders provide for an additional charge to
handl ers who fail to nake required paynents to the
producer-settl ement fund when due. Such paynents include paynments
to the producer-settlenment fund, paynents to producers and
cooperative associations, paynents by a partially regul ated
distributing plant, assessnents for order adm nistration and
mar keti ng service, and certain other paynent obligations in orders
wi th specialized provisions such as transportation credits. This
shoul d continue to be provided for in the consolidated orders.

In order to discourage |late paynents, a 1.0 percent charge
per month is incorporated in the consolidated orders. This rate
represents the md-point in the range of charges by all orders
presently. Overdue charges shall begin the day follow ng the date
an obligation was due. Any renaining amount due will be increased
at the rate of 1.0 percent on the correspondi ng day of each nonth
until the obligation is paid in full.

Al'l overdue charges woul d accrue to the admnistrative
assessment fund. The | ate-paynment charge is to be a penalty that
is meant to induce conpliance with the paynment terns of the order
I f | ate-paynent charges for nonies due on producer mlk were to
accrue to the balance owed to either producers, cooperatives or
producers/ cooperatives via the producer-settlenent fund, it could
result in such producers and cooperatives being | ess concerned
whet her they are paid on tine. By placing | ate-paynment charges in
the adm nistrative fund, however, cooperatives and producers woul d
not be placed in a position where they would prefer to be paid
several days late so that they would receive the | ate-paynent
charges (or increase the level of producer prices due to late
paynent fee accrual to the producer-settlenment fund). This is of
particular concern in markets with a single doni nant cooperative.
Additionally, by having | ate-paynment fees accrue to the
adm ni strative fund, npnies are made avail able to enforce | ate-
paynment provisions that would otherwi se have to be generated
t hrough handl ers’ adninistrative assessnents.

Assessment for Order Administration

The AMAA provides that the cost of order administration shal
be financed by an assessnent on handl ers. Under the consolidated
orders, a maximumrate of 5 cents per hundredwei ght is provided.
This assessment would apply to all of a handler's receipts pooled
under the order
Deduction for Marketing Services



As in nost current orders, the consolidated orders provide
for the furnishing of marketing services to producers for whom
cooperative associ ations do not performservices. Such services
i ncl ude providing market information and establishing or verifying
wei ghts, sanples, and tests of mlk received fromsuch producers.
In accordance with the Act, a narketing services provision nust
benefit all nonmenber producers under the order.

The market administrator may contract with a qualified agent,
i ncluding a cooperative association, to provide such services.

The cost of such services should be borne by the producers for
whom t he services are provided. Accordingly, each handler will be
required to deduct a nmaxi mumof 7 cents per hundredwei ght from
amount s due each producer for whom a cooperative association is
not providing such services. Al anpbunts deducted nust be paid to
the market administrator not |ater than the due date for paynents
to the producer-settlenment fund.



