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Help buyers and sellers market their
fresh and processed fruits, vegetables
and other specialty crops. We:
 Develop U.S. Grade Standards
e Grade and inspect product

e (Collect and disseminate Market News
reports and information

e Partner with industry boards and
committees to help overcome
marketing barriers

e Facilitate fair trade and dispute
resolution through enforcement of the
Perishable Agricultural Commodities

Act (PACA) www.ams.usda.qov/fv 3



Presenter
Presentation Notes
I’d like to tell you a little bit about AMS Fruit and Vegetable Program before I introduce our speaker.

Established in the early 1900’s, USDA’s AMS Fruit and Vegetable Program provides a variety of services to help buyers and sellers market their fresh and processed fruits, vegetables and other specialty crops.  For example, 
We develop U. S. Grade Standards
We grade and inspect--for quality and condition--fresh and processed products. 
Our Market News service collects and distributes pricing and movement information for hundreds of commodities each business day
We partner with industry boards and committees to help promote consumption and overcome marketing barriers 
We provide food safety related audits, including Good Agricultural Practices and Good Handling Practices audits
And, we facilitate fair trade and dispute resolution through enforcement of the Perishable Agricultural Commodities Act (PACA)

For additional information about AMS Fruit and Vegetable Program visit our website at www.ams.usda.gov/fv. 
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e PACA Basics
 PACA Complaint Process
 |ndustry Terms

* Inspection Certificate
e And More
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Presenter
Presentation Notes
During this presentation we will discuss a number of topics we hope you will find helpful as you seek to enhance or develop your business practices.

While my goal for this webinar is to go beyond the basics of PACA, I thought it would be helpful to first touch on a few points about the law.  Then I will review…

--The PACA Complaint Process.  
--Understanding the options you have available to resolve a complaint under PACA will help you make the best choice possible.
--Important industry terms, such as the proper acceptance and rejection of a load of produce., and
--How to interpret an inspection certificate.
--among other areas that might be helpful to you. 
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US% varketng.  What is PACA?

Service

 PACA-Perishable Agricultural
Commodities Act

e Facilitates fair trading practices in the
fruit and vegetable industry

 Regulates interstate and foreign
commerce

 Promotes fair trade and prompt pay

www.ams.usda.gov/paca



Presenter
Presentation Notes
During the Great Depression farmers involved in long distance transactions often weren’t getting paid or their produce shipments were rejected by the buyer without cause.  They turned to the U.S. Congress for help.  

In 1930, the Perishable Agricultural Commodities Act or PACA was established to prevent unfair trading practices in the buying and selling of fresh and frozen fruits and vegetables in interstate and foreign commerce and to make sure sellers were paid quickly.  To help meet these goals, PACA requires mandatory licenses, defines common language for contracts, establishes fair business rules, provides a forum for dispute resolution and enforces the laws requirements.

PACA is administered by the PACA Division of the Agricultural Marketing Service.  We are completely self-funded with our operating budget relying on the fees we collect for PACA licenses.  This means we receive no money from Congress or the taxpayer.
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* Extreme perishable nature
of product

* Easy environment for
unscrupulous dealers

* Misbranding or
misrepresentation

* Slow pay, or no pay
* Bankruptcies

WWW.ams.usda.gov/paca
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Presentation Notes
Since the law is over 80 years old you may ask why is PACA still needed?

While the produce business has come along way since the 1930’s, buyers and sellers still face a host of hurdles including…
-product that offers no collateral if a deal goes bad
-refusal to pay or paying slowly
-product misbranding and misrepresentation
-wrongful rejection
-failure to ship the product
-vague contract terms
-unscrupulous operators, and 
-bankruptcies

To help overcome these challenges and more, PACA promotes a level playing field and builds confidence between buyer and seller.   Our staff is accessible and a great resource to provide suggestions to help you handle 
unexpected challenges in your business.

http://www.ams.usda.gov/paca
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Service

* Brokers * Retailers
 Grower’s * Processors

Agents e Commissioned
* Shippers Merchants

* Wholesaler
Dealer

1-800-495-PACA (7222)

www.ams.usda.gov/paca



Presenter
Presentation Notes
Who must have a PACA license?

Dealers who buy or sell 2000 pounds of produce a day and move the product across state lines must have a license.

Retailers and frozen food brokers must be licensed when their transactions exceed $230,000 or more in a year.

Businesses not subject to the PACA include:

 growers who handle only their own product,
 truckers who only transport product; For example - they do not buy the load.

PACA currently has about 14,500 licensees, about a third of which are retailers.

If you have a question about whether you must have a PACA license call our Toll Free# 1-800-495-PACA (7222) and select opt 1, or visit our website at www.ams.usda.gov/paca
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% Q,:;::ga' How Does PACA Work?

* Requires mandatory licenses

* Defines common language

e Establishes fair business rules

* Provides a forum for dispute resolution

* |nstitutes enforcement mechanism

www.ams.usda.gov/paca
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Presentation Notes
PACA works for the benefit of the fruit & vegetable industry by requiring most members to be licensed.

Maintaining a PACA license is a form of recognition that a produce firm is abiding by the rules of the PACA.  Essentially, knowing that a firm has a license and a good history with PACA, is one tool in your tool box to reduce the likelihood of filing a complaint.

PACA also provides a shared language within the industry which is particularly important when understanding contracts and interpreting inspection results.

PACA establishes fair trading rules of practice common to everyone within the fruit and vegetable industry.

The PACA provides a forum where firms that buy and sell fruits and vegetables can settle disputes outside of the civil court system through our informal and formal complaint process and mediation.

Anyone in the industry can contact PACA to determine if a firm has a license.  You can also inquire about the status of complaints filed against the firm.  To find out if a prospective customer has a valid PACA license – it’s as simple as calling our Toll Free# or visiting our website at www.ams.usda.gov/paca and clicking on the PACA Search option. 


 



http://www.ams.usda.gov/paca

USDA Agricultural . o
s 22<t"s  PACA Rights and Responsibilities

Firms and individuals operating in the fruit and
vegetable industry must live up to the terms of their
agreements!

www.ams.usda.gov/paca
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Presenter
Presentation Notes
To avoid disputes, it will help if we discuss rights and responsibilities of all parties to a transaction under PACA.   

Generally, PACA requires that firms and individuals operating in the fruit and vegetable industry live up to the terms of their agreements.  For example…

Sellers must ship the quantity and quality specified.
Buyers must accept shipments that meet contract specifications.
Licensees must pay bills promptly. 
Licensees must keep adequate records in line with the type of business they are engaged in.
Licensees must avoid misbranding product.

Now I’d like to discuss the PACA complaint process and your recourse for any contract disputes.
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* Failure to pay

* Failure to ship or deliver

* |neffective or wrongful
rejection

* Misunderstood contract
terms

* Disagreement with
inspection results

* Unauthorized deductions
* Bankruptcy

www.ams.usda.gov/paca
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Presenter
Presentation Notes
What are some of the common reasons a PACA complaint may be filed?

From your calls to us, these are any number of issues you deal with on a daily basis…..

Failure to pay 
Failure to ship or deliver
Ineffective or wrongful rejection
Misunderstood contract terms
Disagreement with inspection results
Unauthorized deductions
Bankruptcy
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* Growers

* Unpaid Sellers

* Associations for their members

* Attorneys, on behalf of their clients

e Sales agents

* Grower’s agents on behalf of shippers
* Foreign traders

* Buyers seeking damages

www.ams.usda.gov/paca
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Presenter
Presentation Notes
Who may file a PACA complaint?
First and foremost, Growers may file complaints
As well as any seller who has transactions that are unpaid or involved in a dispute or disagreement over a shipment
It is also common for the following to file a PACA Complaint:
Associations, on behalf of their members
Attorneys, on behalf of their clients
Sales agents
Grower’s agents on behalf of shippers
a financially interested party 
Or a foreign trader
Also, the buyer in produce transaction who suffered a loss and is seeking payment from the seller can file a complaint as well
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PACA’s Complaint Process
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Presenter
Presentation Notes
Now that I have provided a basic overview of PACA, lets start with what you really came for, a discussion of the PACA Complaint Process.  

In the normal course of everyday business, hopefully you won’t need to use PACA’s services.  Your product is delivered, accepted and paid for as agreed.  However, when a disagreement does happen we are here to help.  In this next section I will tell you about some of the common disputes we handle and the process PACA has set up to help handle complaints as efficiently as possible.

PACA offers a three-tier complaint process.

Tier 1.  Phone advice.  This should be your first step.  If you are not sure if you have a complaint or just want to get our advice, call us.  
Tier 2.  Filing an Informal Complaint. The vast majority of PACA complaints are handled informally.
Tier 3.  Filing a Formal complaint.

I’ll go into more detail about each of these tiers on the following slides.
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USDA agicutwral —— Tjer 1. Phone Call to
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Good Delivery” Hotline

* Call 1-800-495-7222, then select option #2 for FREE

assistance, 7AM — 7PM Mon-Fri (EST)
e Call about a load with a potential problem

e Staffed by fruit and vegetable experts (Spanish and
Korean speakers on staff)

www.ams.usda.gov/paca
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Presenter
Presentation Notes
The good delivery hotline is a great first step in getting help, and it is free!  Call 1-800-495-7222 and select option 2 to speak with an experienced PACA staff member.  If you have a problem with a load and want to get some free expert advice, call us on the “Good Delivery Hotline” which is staffed 12 hours a day, five days a week.

By calling us, we can also provide assistance on any fruit and vegetable issue – not just a complaint.  For example, 
 Check up on a business to see if they have a PACA license before dealing with them, or to renew your own license.
 Inquire about how to file an informal or formal complaint.
 Ask general questions about PACA .
 
What is important to stress is PACA is interested in providing you with the most cost effective way to resolve a disagreement with your customer or supplier.  There are many instances when these disagreements are resolved after a phone discussion with PACA and before the issue rises to the next level of filing a reparation complaint or civil action.

In the end, the sooner you can resolve the issue the less likely you will need to pay filing fees and seek legal assistance which means additional cost beyond the amount in dispute.  So I really want to encourage you to call PACA before taking the next step.
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Service

e Submit transaction information and invoices

in writing expressing your desire to file an
informal complaint

e Can be faxed, mailed, or emailed

* Include a $100 filing fee

 Must be filed within 9 months of the
due date or cause of action

www.ams.usda.gov/paca
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Presenter
Presentation Notes
Once you have spoken to our PACA  staff, you may decide to file an informal reparation complaint.  If you do, you will need to make sure that the following is applicable to your complaint:
The dispute involves fresh or frozen fruits and vegetables
The product was shipped between two states – product shipped within the same state may also be considered interstate commerce
Transactions involving a U.S. party and a foreign firm may also be subject to the PACA.
And you will need to provide copies of the documents establishing the claim amount:
Invoices;
 Signed bills of lading;
 Account of sales, and;
 Any other documents supporting you position.

Our goal at this point is to provide a venue that is less time consuming as opposed to pursuing some other way to settle you complaint, such U.S. District Court.  Initially, we require a $100 filing fee when you file your informal complaint .  Please keep in mind that we successfully resolve 90% of disputed complaints within 4 months, which translates into a cost savings to you by limiting potential legal expenses if you pursue other venues involving your dispute.
Entering into the informal process may help you reach a settlement directly or through mediation.  Once you file an informal complaint, the other party may agree to settle the disagreement or you may choose to enter into mediation offered by PACA.  Mediation services are really the core of what we offer the fruit and vegetable industry.  I’ll tell you more about mediation a little later in this presentation.  
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Informal Complaint Worksheet

INFORMAL COMPLAINT TO BE FILED UNDER
THE PERISHABLE AGRICULTURAL COMMODITIES ACT

Complaining Party:

Date:

Company Name: Contact Person:
Address: Phone No:

Fax No:
PACA License No. Email:

Complaint To Be Filed Against:

Company Name:,

Contact Person:

INFORMAL COMPLAINT TO BE FILED UNDER
THE PERISHABLE AGRICULTURAL COMMODITIES ACT

If you prefer, you may pay the filing fee with a credit card. If so, please provide the following information:

Check Type of Credit Card: ~ __ Visa ___ MasterCard ___ American Express ___ Discover
Indicate Credit Card Charge Amount: Informal, $100 Formal, $500 Other, § _
Account No: Expiration Date:

Card Holder Name: Card Holder Signature:

Address: Phene No:
______ Fax No:,
PACA License No.: ___ Email:

If there is a dispute, or the complaint does not involve unpaid invoices, please state your claim below. You may also
attach a separate letter describing the dispute. Please be sure to include copies all relevant documents, such as invoices,
passings, bills of ladings, and inspections. Ifa broker was involved, please provide name and address of the broker, along
with copies of the confirmations of sale, and/or any other documents issued by the broker.

Please Provide Your Written Explanation Below:

|
|

Please use the table below to list the unpaid invoices. If you require more space you may use a separate sheet of paper to
list the invoices and amounts due.

Invoice No. Date Shipped Invoice Amount

Amount Paid Balance Due

Jotal Claim Amount

Documents and items required with this complaint:
+ $100 Filing Fee. Please make checks payable to “USDA-AMS”
* Include copies of supporting transaction documents such as: Invoices, Revised Invoices, Passings, Account
Statements, Credit Memorandums, Payment Term Agreements, Contracts, Bills of Lading, Confirmations of Sale,
and Inspection Certificates

(Please Print as Shown on Card)

Daytime Phone No:

Contact Name:

USDA PACA Field Offices:

www.ams.usda.gov/paca

U.S. Department of Agriculture

AMS, F&V Programs, PACA Branch

Tucson Federal Building, Room 7 T

300 West Congress Street

Tucson, AZ 85701-1319

Telephone: 800-495-7222 (toll free) Ext. #5

Fax: 520-670-4798

States Served: AZ, CA, CO, ID, IA, KS, MN, MO,
MT, ND, NM, NE, NV OR, SD, UT, WA, WY, AK, HI

U.S. Department of Agriculture

AMS, F&V Programs, PACA Branch

8700 Centreville Road, Suite 206

Manassas, VA 20110-8411

Telephone: 8§00-495-7222 (toll free) Ext. #3

Fax: 703-330-4856

States Served: CT, DC DE, GA, ME, MD, MA NC,

NH, NJ, NY, OH, PA, RI, PR, SC, VA, VI, VT, WV, Guam

U.S. Department of Agriculture

AMS, F&V Programs, PACA Branch

819 Taylor Street

Suite §B02

Fort Worth, Texas 76102-9727

Telephone: 800-495-7222 (toll free) Ext. #4
Fax: 817- 978-0786

States Served: AL, AR, FL, IL, IN, KY, LA,
MI, MS, OK, TN, TX, WI



Presenter
Presentation Notes
This slide shows our Informal Complaint Worksheet.  This worksheet is provided to help you streamline the filing process and to make sure you have submitted all of the necessary support documents.  While using this form is not mandatory, it is helpful to make sure you don’t miss any important information when submitting your complaint.   You may also prepare a letter detailing the basis of your complaint and include the supporting documents described in the worksheet. 

To get started, download the Informal Complaint Worksheet from our website and click on the link: How to File an Informal Reparation Complaint.  We can also fax or email you a copy.

The worksheet is self explanatory, but it is essential that you also provide us with supporting documents for your claim as noted on the worksheet in the yellow box.

You can submit the worksheet to PACA via fax, U.S. mail, expedited delivery or email.  The completed worksheet or letter of complaint, along with supporting documents, should be sent to the respective regional office, depending on where the non-paying party is located.

Again, you must include a $100 filing fee; which is payable by check or credit card.  
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What are the most common
problems discussed on our
Customer Service Line?

*Unpaid Invoices

°Good Delivery of a load
*Rejection

*Acceptance

www.ams.usda.gov/freshinspection
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Presenter
Presentation Notes
Now, let’s discuss some common triggers for informal complaints

The most common topics we discuss on our customer service line are:

Unpaid invoices
Good Delivery
Rejections
Acceptance

Our typical comment on unpaid invoices is either file a PACA informal complaint or discuss your issue with a PACA experienced attorney for alternative strategies

The other 3 items I will discuss individually
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Suitable Shipping Condition and o 3‘3\,\1 O

Y |

Good Delivery

e Used interchangeably in the
industry

e At time of shipment, product
handled under normal
transportation conditions,
will arrive without abnormal
deterioration at the contract
destination

* Protect your rights & document
your efforts

— Submit a trouble report o »



Presenter
Presentation Notes
Let’s first talk about Good Delivery:

Suitable Shipping Condition and good delivery are used interchangeably in the industry.  Suitable shipping condition allows for a normal amount of deterioration.  At the time of shipment, produce handled under normal transportation conditions will arrive at the contract destination without abnormal deterioration.  

Or in other words:  Did the load make good delivery on arrival?

At this point, I suggest most of you participating in this webinar can tell when a load makes good delivery.

But what if it doesn’t make good delivery, which means you have a breach of contract?

The next step is to promptly call for an inspection and notify the seller of your concerns and that an inspection will be performed to show the extent of condition problems.

The most common error in the industry is that an inspection is not called for on the day of arrival and that you notified your supplier as soon as you are aware of problems.

If you don’t notify a supplier promptly, regardless of how bad a shipment is, you may still have to pay for the load at full price!

I can’t stress enough that when there is concern about a breach of contract, “PROMPT” is the word – don’t delay informing who ever needs to know about your issue.

The point here, is that your supplier has the right to know there is a breach
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Good Delivery

Good Delivery
guidelines on our
website

eCantaloupes
*4% decay
*3% soft

*9% Bruising
*16% Total
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Fair Trading Regulations

Perishable Agricultural Commeodities Act (PACA) émF\dditional Information

Working in partnership with the fruit and vegetable industry,
PACA facilitates fair trade practices through education,
mediation, arbitration, licensing and enforcement.

o PACA Overview

o PACA Statute

Edireesian and Training o Sample PACA Reparation

Cases by Subject Matter

Online PACA Training
Seminars and Presentations
Articles, Interviews and Brochures
Produce Inspection Training Program
Frequently Asked Questions - En Espariol
Industry Trade Terms

Top Ten Contract Issues Causing Confusion in the Produce
Industry - En Ezpafiol

o PACA Good Delivery
Guidelines

Dispute Resolution

& General Information
» How to File an Informal Complaint
& Mediation Services

Regulations

o PACA Regulations
Licensing i
o Complaint Rules of
Practice

Why a PACA License is Necessary

Who Needs a PACA License

How to Complete a PACA License Application

License Application (PDF)

Search Current Licensees using PACA SEARCH
License and Employment Bonds

License Restrictions and Bond Requirements

NEW * PACA License Fee Increase Effective October 1,
2010 PACA Trust
NEW * Industry Letter on PACA Licensze Fee Increasze

o Disciplinary Rules of
Practice

o PACA Rulemaking

Tomwnrt Pl o
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Presenter
Presentation Notes
How do you know when a load doesn’t make good delivery and that you have a breach of contract?

The PACA has guidelines for shipments that travel across the country in 5 days.  These guidelines can be found on our website.

Let’s give this a try.  You are a receiver in New York that received a load of cantaloupes and you need to know for sure that it didn’t make good delivery.

The inspection of the entire load shows good temperatures during transit and the following condition defects:
4% decay
7% soft
6% Bruising
16% Total

Please keep in mind, when a grade is not specified in the contract PACA only looks at the average defects on the inspection.  With these defects in mind, let’s refer to the Good Delivery Guidelines for a 5 day shipment.
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COMMODITY U.S. GRADE MAXIMUM OPTIMUM CHILLING
STANDARDS % OF TRANSIT TEMP INJURY?
DEFECTS ()T
ALLOWED
Cantaloupes 12 6-2 15-8-5 %6 41 Yes‘
(Destination)

The guidelines allow:
*15% Total
*8% Serious Damage
*5% Decay

www.ams.usda.gov/paca
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Presenter
Presentation Notes
Since the guidelines allow for 5% decay, the load is within tolerance at 4% decay.
The guidelines allow for 8% serious damage, the load has 3% soft plus 4% decay totaling 7% serious damage, which is in tolerance for good delivery.
However, when you total the decay, soft with general damages of 9% bruising the total is 16% total defects.

This exceeds the total good delivery guideline of 15% by one 1%, which proves a breach of contract.

At this point, you notified the seller and now you must decide to either re-negotiate the contract or reject the load.

When receiving stressed product, remember:
 re-negotiate the original contract
 Put the newly negotiated contract in writing and give to the other party so they have time to review and agree with the new terms

 Many times buyers notify their sellers by telephone about problems, but never submit a trouble report!
 document your calls
 protect your rights! 
 document your efforts! 
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D U.S. DEPARTMENT OF AGRICULTURE | INSPECTION CERTIFICATE  T-000-0167-00020
e AGRICULTURAL MARKETING SERVICE
http: llFPBInspectlons ams. uscla gov PAGE 1of1

NT: OUDOOOUUU)TESTAPPLICANT REQUESTED: 121312007 1:07 PM

°Inspection Date and

CARRIER o LOT 1D;
LOADING STATUS: UNLOADED | WASHINGTON, DC = |STARTED: 121472007 8§00 AM
T M STATEDBY: APPLICANT SHIPPER: TEST APPLICANT COMPLETED: 12/1472007 6,04 AM
I m e " ADDITIONAL ID: NA ' WASHINGTON, DC " PASSWORD FOR ONLINE ACCESS
'CARRIERTYPENA MARKET OFFICE: HQ 5S25827CKCSZNSYZ |
P L O a d i n g St a t u S [REFRIG UNIT-NA TDOORS: NA INSP SITE: APPLICANT'S STORE 7ESTIM-ATED FEE: NO CHARGE
| ey )

REMARKS:| INSPECTION BASED ON US NO. 1, 1/2 INCH MINIMUM, AT APPLICANT'S REQUEST.

. T =
.Te m p e ra t U re S > (TEMP:  37°to 36°__INSP.CL: uma:g.lo-FA cgﬁg_zqf:szs;‘:cmggzsf“s”_ 7 ORIGIN: PU

S: | BRAND: EAT GOOD
. 50 MARKINGS: EAT GOOD, NET WT. 11 LBS, MARKED: SMALL

.Qu a ntlty B PLI: NONE, 5 OTHERID: 105000 s

fnoury | DAM |SERDAM| V.. DAM OFFSIZEIDEFECTS

I ETRE 0 NA | DIAMETER UNDER SPECIFIED MINIMUM 112 INCH (4 1o 16%) B T
] D efe Ct S 1 na 2 0 'NA_| QUALITY DEFECTS (0 to 4%)(HOLLOW STALKS) ) =

M| 1 | o N[ SPREADING (0 to 2%) |
. e . 1 wa 0 0 | NA | DECAY
*Grade Certification- [T s
k

RADE: ‘ FAILS TO GRADE U.S. NO. 1 ACCOUNT UNDERSIZE.

LoT DES‘CV!.‘ | DIAMETER: MOSTLY 6/16 TO 10/16 INCHES IN DIAMETER
-LPACK: FAIRLY TIGHT e

*Plus shipment date

1, the undersigned, ammmum plmroﬂrn nlhd States Depnmmmnﬂurlu‘mn do request
, do hereby urw um at the the dle..d
samples of the herein described product were inspected and the quality and/or condition as shown by said samples were as Mnlno:hn;mlum et
Warning: Any person who knowingly shall faisely make, issue, alter, forge, or
it this certificate or participate in any such actions, is subject to a fine
of not more than $1,000 or imprisonment for not more than one year, or both, 121
FORM FV-E300 (1.0.12.1) -

Signature: 0167 - CRANE, GARY M Date:



Presenter
Presentation Notes
When you call our Customer Service Line to find out if a load fails good delivery, we look for the following information:

Inspection Date and time
Loading Status
Temperatures
Quantity
Defects
Grade Certification

As well as the shipment date

After we analyze the results we can give you our opinion as the whether there is a breach of contract or not.  We will also answer any questions you have on how to best resolve the situation.
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S scrvico Acceptance

Acceptance of a load includes: diversion, unloading,
and/or failure to notify the seller of a rejection

— A single shipment of one or more products sold
and delivered on a single contract is a Commercial

Unit
— Such units must be accepted or rejected in their
entirety A

www.ams.usda.gov/paca
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Presenter
Presentation Notes
Proper understanding of the terms “Acceptance” and “Rejection” is a critical element of buying and selling produce.

A Commercial Unit is a single shipment of one or more products sold and delivered on a single contract and it must be accepted or rejected in its entirety.

Acceptance also includes diversion, unloading the product from the truck or failing to notify the seller you rejected the delivery.

However, just because you accept a load does not mean you have given up your right to prove damages.

Acceptance seems pretty clear cut, but let’s discuss what an effective rejection is…..

http://www.ams.usda.gov/paca
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Rejection — Timely notice of rejection must be given in
order to have an effective rejection

 Once an effective rejection is made, the ownership of
the product reverts back to the seller

e |f there is not an effective rejection, the product
remains the responsibility of the buyer

www.ams.usda.gov/paca
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An effective rejection: 
You must give timely notice – where the Buyer notifies the Seller of the rejection of a shipment,
 the timeliness may be based on the delivery method used,
 There are different timetables based on rail or truck shipments.
 once an effective rejection is made,
The ownership of the product reverts BACK to the seller
Rejection must include the following:
 No Prior Acceptance – which means you can’t accept part of a load and reject the balance.
 You must communicate in clear and concise terms when you’re rejecting the load and the reason why,
 Rejection needs to be warranted:
 Does inspection support a claim of breach of contract?
if there is NOT an effective rejection,
 the product remains the responsibility of the buyer!


http://www.ams.usda.gov/paca
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What happens in the informal process?

PACA Investigator gathers and analyzes case
facts

Shares conclusion with parties and attempts
settlement

Option to pursue formal complaint

www.ams.usda.gov/paca
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Once your PACA Complaint paperwork is received, along with the filing fee, the PACA investigator assigned to your case will gather as many facts about the case as possible.  The investigator will write an analysis of the case and present it to both parties to possibly encourage informal settlement. Ultimately, the investigator can be instrumental in resolving the dispute by bringing both parties together through open and frank discussions and taking both party’s position into consideration.

Our goal is to resolve every case filed with PACA during the informal handling process and as mentioned before our informal settlement success rate is more than 90 percent in 4 months.  I also want to add that by resolving complaints informally, your litigation costs are kept down and you can be paid quicker.  

It is important to note that the facts and evidence gathered during the informal handling process becomes evidence in a formal complaint if the case isn’t settled.





http://www.ams.usda.gov/paca
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 PACA offers mediation services for
commercial disputes

— Fast and effective way to resolve
Issues

— Face-to-face or by
teleconference

— Little extra cost to you

www.ams.usda.gov/paca
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Now that we have given you a brief overview of the informal complaint process I’d like to tell you about one of our Mediation Services that might help you save time and money, and maintain a positive relationship with your customer or supplier.

Mediation is a voluntary and confidential process in which a trained, unbiased specialist helps each party examine their mutual interests, identify and consider options, and carefully consider possible solutions.  The process provides a non-threatening informal procedure as a step in resolving disputes.  Mediators do not force a resolution but instead give each party the opportunity to explain their point of view and how they would like to see the problem resolved.

Mediation is often beneficial because the parties have control over the outcome.  In PACA formal proceedings or court cases, the judge or presiding officer makes the final decision.  But in mediation, because you are an active participant in the solution, both parties are often happy with the outcome.  Also, by mediating their disputes both parties can avoid the high costs in time, effort and legal expenses of formal action while preserving business relationships.  In fact, there is no additional charge by the PACA outside of your $100 initial filing fee.

How long does mediation take, where is it held, and how do I go about requesting it?  Mediations can take from 1 hour to several sessions depending on the complexity of the issues involved. Arrangements can be made to meet at a neutral location that is acceptable to both parties. Or for your convenience, we can even mediate through teleconferencing. You can request mediation by contacting any PACA regional office.

The disputes we handle may involve a few cartons of fruit or hundreds of thousands of dollars worth of produce.  We will treat each case with care because we know how important your business relationships are to you.

In the event Mediation is not the best option, filing a formal complaint may be the next step.  However, I’d like to give you an example of how a typical PACA mediation would work.




http://www.ams.usda.gov/paca
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* Mutually beneficial solutions to disagreements
e Saving business relationships

www.ams.usda.gov/paca
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XYZ Produce Co. files an informal PACA complaint against your firm alleging failure to pay for three loads of cantaloupe.  XYZ Produce alleges that your firm owes them $6,600 for the loads in question. Your position is that the cantaloupe arrived with some serious quality problems and that you actually owe much less. A PACA mediator suggests that mediation might be helpful and both sides agreed. Through the mediation you and  XYZ Produce identify the key issues and focus on interests, such as the fact that neither company wants to dissolve the business relationship. Together, you mutually decided that your firm will pay XYZ Produce $4,000 and sign a contract making XYZ Produce your exclusive supplier for the following season so that both partners could profit from doing future business together. 


http://www.ams.usda.gov/paca

USDA Agricultural . .
= Marketing Tier 3. Formal Complaints

Service

Formal Complaints require the following:

e Submission of original and notarized document

~ 9B
£ F )|

* |Include two copies
* Include a S500 filing fee

— Recoverable if the respondent is found
violating the PACA

e (Claim interest if stated on invoice

www.ams.usda.gov/paca
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If an informal settlement cannot be reached, you have the option of filing a formal complaint.  A formal complaint is a legal process whose procedure is covered under our “Rules of Practice” of the PACA.  
 
Usually you will receive an invitation from our office to file a formal complaint, with instructions.  From the date of receipt of the letter, you will have 90 days to file a formal complaint or the file will be closed – permanently!  

If you choose to file a Formal Complaint, the following is required:
The document must be sworn to before a notary public
An original copy of the complaint along with 2 copies
A $500 filing fee which is recoverable if the respondent is found violating the PACA
If your invoice demands payment of interest when the transaction is past due, be sure to include that interest rate in the body of the formal
If you don’t, the final decision will award interest based on the US Treasury rate, which is running less than 1% at this time.
 

http://www.ams.usda.gov/paca
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What happens next?

A Formal Claim will be served
 the Respondent is given 20 days to answer

e failing to answer may result in a Default
Order

www.ams.usda.gov/paca
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After receipt of a legally sufficient Formal Complaint, it will be served on the Respondent and they then have 20 days to file an answer.

In the event, they don’t submit an answer,
 the Formal Complaint file will be sent to PACA’s Dispute Resolution Branch in Washington, D.C. for issuance of a default order.
A default order means respondent is admitting liability.
In these instances we can get a final order for payment to be issued within 4 months of  service of the formal complaint.
If the order is not paid, then PACA imposes sanctions and prohibits the firm from operating in the industry 

http://www.ams.usda.gov/paca
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What if an answer is submitted?

* Rules of Practice

e Step by step process

e Can take from one to six months

* Send to Washington DC for decision
 Turn around can be up to four months
e Less than a year for final outcome

www.ams.usda.gov/paca
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What if respondent submits an answer to the formal complaint?

Then the system of due process takes over.  

The PACA has Rules of Practice, which directs us on how to handle the proceedings in a step by step process

These proceedings can take one to six months to complete in the Regional Office before the file is sent to our office here in Washington DC for a final decision and order that is issued by the Judicial Officer.

After the file is received in Washington the final decision on average can take up to 4 months depending on the complexity

In the end, from the time the formal is served, it can take between 6 months to a year for a final decision to be issued on a disputed case involved in the PACA formal complaint process.

In this scenario, a ruling could be made against the respondent
 requiring payment, plus interest and filing fee;
 or, if the order isn’t paid, the respondent’s license is suspended.






http://www.ams.usda.gov/paca
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This slide is a summary of the formal complaint process and as you can see several steps are involved.

However, I want to say that even though this process is involved, it allows
 all parties input, 
 as well as gives multiple opportunities to fully argue any points in the case in detail.

I want to point out one aspect of the formal complaint process which is an oral hearing.

If the claim is for more than $30,000, either party can request an oral hearing

An oral hearing is a court process where a presiding officer (the judge of the case) will hold an actual hearing in a court room and witnesses appear during the case.

Very few times are oral hearings pursued because the parties have faith in the documentary procedures process and have sufficient evidence to make the case.

Besides, additional costs are incurred by the parties during the hearing, such as attorney fees, travel expenses and other costs related to the hearing.  Typically, the losing party also has to pay the cost of the other party when the decision is against that firm.
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After the decision is issued, what next?
 Award is paid

 Or license suspended or sanctions imposed
 Press Release issued

 Take Decision to Civil Court for judgment
— Enforce trust

e PACA monitors the firm and principals
* |ndustry lets PACA know of activities

www.ams.usda.gov/paca
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After the formal decision is issued, the losing party is required to pay the order in 35 days from the order date.

If not, then the firm’s license is suspended and barred from operating in the industry and is considered a violator.

The principals are also sanctioned and cannot start up another produce operation for 3 years or be employed for two years by another licensee without prior approval of the Secretary of Agriculture and a surety bond posted by the employing firm.

PACA issues a press release on the first unpaid order notifying the industry that the firm is a violator under PACA and that the named principals are barred from employment in the industry.

We also issue press releases once the firm satisfies all unpaid awards.

We have seen in various instances where an order gets paid because the sanctioned individuals want to work and somehow funds are found to satisfy the unpaid complaint

When you are not paid, your next step is to take the USDA decision and order and file it with the District Court for a judgment.

You should consider consulting with an attorney on the most effective way to pursue this.

While filing for the judgment, you should also consider pursuing the PACA trust.

Once an order goes unpaid, the PACA regional office where the violator  is located monitors the activities of the firm and principals to confirm compliance.

When the industry notifies PACA that the firm or its principals are violating the order, we will investigate the violations and seek to impose harsher penalties.

We rely on the produce industry to also monitor these firms.  It is likely that industry members are aware of the violator’s activities before PACA gains any knowledge.

This boils down to the deterrent affect PACA has in the industry

http://www.ams.usda.gov/paca
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 What is the PACA Trust
* A Seller must pursue this
option through U.S. District
Court
* A reparation complaint can be
pursued at the same time as a Trust
action

* Go to PACA Homepage — click
“Trust” Link

WWW.ams.usda.gov/paca
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At this point, I also want to mention another option available for unpaid suppliers under the PACA.

That is the PACA trust!

This is another tool in your tool box you can utilize in collecting on unpaid invoices.

However, unlike the PACA complaint that is handled by the Dispute Resolution Branch, if you wish to pursue your trust rights; that would require you to file an action in U.S. District Court.

The PACA does not participate in that process.

However, there are instances where a PACA complaint can be pursued at the same time as a trust action.

I strongly suggest you go our website and click the link for the PACA Trust and become familiar with this process.  You can also consult with PACA experienced attorney to discuss other options as well.
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PACA DIVISION HEADQUARTERS
Washington, DC 20250-0235
1-800-49 5 - PACA 7 2 2 2 Toll Free - 1.877.770.5990
Office of the Director - 202.720.4180
Fax —202.690.4413
Dispute Resolution - 202.720.2890
Fax —202.690.2815

Investigative Enforcement - 202.720.6873
Fax —202.720.8868

NATIONAL
LICENSE

CENTER
1-800-495-7222
Option #1
1-202-260-8575 Fax

-

EASTERN REGION
1-800-495-7222, Option #3
1-703-330-4856 Fax

States Served:

CT DC DE GA ME WV
MD MA NC NH NJ NY
OH PA RI SC VT VA
Puerto Rico Guam
Virgin Islands

WESTERN REGION
1-800-495-7222 , Option #5
1-520-670-4798 Fax

States Served:

AZ CA CO ID 1A

KS NV MO MT ND
NM NE MN OR SD
UT WA wy

Alaska Hawaii

CENTRAL REGION
1-800-495-7222,, Option #4
1-817-978-0786 Fax

States Served:

AL AR FL IL IN KY 33
Ml MS OK TN TX WI LA
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Where do you go now for help?  As you can see from this map, PACA has 3 regional offices to assist you.  They are located in Tucson, Arizona, Ft Worth, TX and Fredericksburg, VA and depending on the time of day that you call the toll free customer service line, a representative from one of these offices will speak with you.  
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You are here: Home f Commodity&reas f File a PACA Claim or Apply for a License

Fair Trading Regulations

Perishable Agricultural Commodities Act (PACA)

Working in partnership with the fruit and wvegetable industry,
FaCA facilitates fair trade practices through education,
mediation, arbitration, licensing and enforcement.
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Education and Training -

Cinline FACS Training
= o el Ations o

& Produce Inspection Training Program

& Frequently Asked Questions o

» Industry Trade Terms

# FRedBook University Fresentation - "PACA 1017 (2/11,/10)

&« Top Ten Contract Issues Causing Confusion in the Produce o
Industry

www.ams.usda.gov/paca

E Additional Information

FPACA Owverview
PACA Statute

Sample PACA Reparation
Caszes by Subject Matter

FaCA Commodities List

Fecent Complaint
Cecizsions (FOF)

PACA Office Directory
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I am sure there are other aspects of this subject matter that I didn’t’ address.  With that in mind, I encourage you to go to our website and take advantage of our On Line Training Modules that address various areas in PACA including contract disputes.

This training is free and we also suggest that you pass it on to others in your business operations to take this training.

http://www.ams.usda.gov/paca
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\
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The PACA website www.ams.usda.gov/paca also provides informational tools for a variety of subject areas.  Today’s discussion touched on many areas covered in the “Dispute Resolution” section of our website.  There’s even a quick link on “How to File an Informal Complaint”.

Note the “Additional Information” section as well.  Other helpful information includes… 
 PACA Statute
 Sample Reparation Cases by Subject Matter
 PACA Subject Commodities List
 Recent Complaint Decisions
 Complaint Rules of Practice

Finally, under the “Licensing” section the link to “Search Current Licensees Using PACA Search.”  This is a great “one-stop” shop for obtaining information about PACA licensees.
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Now just to recap our discussion. 
In the normal course of everyday business, hopefully you won’t need to use PACA’s services.  Your product is delivered, accepted and paid for as agreed.  However, when a disagreement does happen we are here to help.  I have told you a little about some of the common disputes we handle and the process PACA has set up to help handle complaints as efficiently as possible.

We talked about the PACA three-tier complaint process.

Tier 1.  Phone advice.  This should be your first step.  If you are not sure if you have a complaint or just want to get our advice, call us.  
Tier 2.  Filing an Informal Complaint. The vast majority of PACA complaints are handled informally.
Tier 3.  Filing a Formal complaint.

We hope this presentation has provided a few helpful hints and ideas that are valuable as you seek to enhance or develop your produce business practices.


http://www.ams.usda.gov/paca
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* Interpreting USDA Fruit & Vegetable Inspections: Does the shipment make good
delivery? (Dec. 2013)
https://amsfv.webex.com/amsfv/Isr.php?RCID=9fd8b46631b97924c9f84f1cf28dfab4

e The PACA Complaint Process--An Interactive Discussion (Aug. 2013)
https://amsfv.webex.com/amsfv/Isr.php?RCID=446aaba8e99af05c18418cad6a00f3ed

e An Introduction to PACA—In Korean (Jan. 2014)
https://amsfv.webex.com/amsfv/Isr.php?RCID=a555c13bcfa6f65089b475a5f42celdb
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Hopefully, you found this webinar helpful.  I also suggest you view our other recorded webinars that address:

 
Interpreting USDA Fruit & Vegetable Inspections: Does the shipment make good delivery? (Dec. 2013)
 
https://amsfv.webex.com/amsfv/lsr.php?RCID=9fd8b46631b97924c9f84f1cf28dfa64
 
The PACA Complaint Process--An Interactive Discussion (Aug. 2013)
 
https://amsfv.webex.com/amsfv/lsr.php?RCID=446aaba8e99af05c18418cad6a00f3ed

An Introduction to PACA—In Korean (Jan. 2014)
 
https://amsfv.webex.com/amsfv/lsr.php?RCID=a555c13bcfa6f65089b475a5f42ce1db


https://amsfv.webex.com/amsfv/lsr.php?RCID=9fd8b46631b97924c9f84f1cf28dfa64
https://amsfv.webex.com/amsfv/lsr.php?RCID=446aaba8e99af05c18418cad6a00f3ed
https://amsfv.webex.com/amsfv/lsr.php?RCID=a555c13bcfa6f65089b475a5f42ce1db
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John Koller

Chief

Dispute Resolution Branch

PACA Division

AMS Fruit and Vegetable Programs
U.S. Dept. of Agriculture (USDA)

Tel. 202-720-2890
John.koller@ams.usda.gov
disputeresolutionsection@ams.usda.gov
www.ams.usda.gov/paca
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