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Presenter
Presentation Notes
OK, lets get started.  Thank you for taking time out of your busy day to join us.  

On behalf of USDA’s Agricultural Marketing Service in Washington, DC, welcome to our webinar, an “Introduction to the Perishable Agricultural Commodities Act (PACA)”.

 

http://www.ams.usda.gov/paca
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Presenter
Presentation Notes
My name is Christopher Purdy and I work for USDA’s AMS Fruit and Vegetable Program.  

This session is just one in a series of webinars that we host throughout the year as a service to the produce industry.  

I have a disclaimer, the information provided in this webinar is for informational purposes only.  If you have a PACA issue that you would like to discuss further, please contact the PACA offices discussed later on in the webinar.

This session will be recorded and within a few days we’ll send a copy of the webinar and the speaker’s presentation and notes to all those who registered.   

Thank you to our webinar producer, Karen Luckey.  If you have a technical problem of any sort, send a note to Karen in the Question and Answer area on the bottom right portion of the screen.
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Presenter
Presentation Notes
Before we get started, I have a few housekeeping instructions to help provide a good webinar experience for all.  

To reduce background noise, your microphone has been muted. However, you will be able to ask questions.
Here is a screenshot of what the webinar’s Question and Answer area looks like. Please take a moment to find it. 
Enter your questions in the small rectangular area at the very bottom right hand of your screen and hit send. 
You may ask questions at any time during the webinar.  Our speaker will answer as many questions as time allows following the formal presentation. 
To protect the privacy of all webinar participants you will not be able to view questions asked by others, only your own. 
This session will run for about 60 minutes.
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Help buyers and sellers market their fresh and processed
fruits, vegetables and other specialty crops. We:

 Develop U. S. Grade Standards

 Grade and inspect fresh and processed
product nationwide

o Collect and disseminate Market News reports
and information

 Partner with industry boards and committees
to help overcome marketing barriers

e Good Agricultural Practices (GAP) and Good
Handling Practices

* Facilitate fair trade and dispute resolution
through enforcement of the Perishable
Agricultural Commodities Act (PACA)

www.ams.usda.qov/fv



Presenter
Presentation Notes
I’d like to tell you a little bit about AMS Fruit and Vegetable Program before I introduce our speaker.

Established in the early 1900’s, USDA’s AMS Fruit and Vegetable Program provides a variety of services to help buyers and sellers market their fresh and processed fruits, vegetables and other specialty crops.  For example, 
We develop U. S. Grade Standards
We grade and inspect--for quality and condition--fresh and processed products.  In fact, in 2010 we inspected over 70 billion pounds of product at growing locations and Terminal Markets throughout the country.
Our Market News service collects and distributes pricing and movement information for hundreds of commodities each business day. We partner with industry boards and committees to help promote consumption and overcome marketing barriers 
We provide food safety related audits, including Good Agricultural Practices and Good Handling Practices audits
And, we facilitate fair trade and dispute resolution through enforcement of the Perishable Agricultural Commodities Act (PACA). This will be our focus today.
For an audio-visual overview of our services visit our website at www.ams.usda.gov/fv and click on the AMS Fruit and Vegetable Programs presentation at the bottom of the page. 


http://www.ams.usda.gov/fv
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Presenter
Presentation Notes
Chris:
Now, I’d like to introduce our featured speaker, Karla Whalen.

Karla Whalen is Division Director of the PACA Division of the United States Department of Agriculture’s (USDA) Agricultural Marketing Service (AMS). She has worked for PACA since 2001. Karla has professional experience in USDA with marketing orders and also anti-dumping investigation and settlements through her prior work with the International Trade Administration of the U.S. Department of Commerce.  She earned a Bachelor’s Degree in international affairs from The American University, a Master Degree of Public and International Affairs from the Graduate School of Public and International Affairs, as well as a Juris Doctor from the University of Pittsburgh School of Law.  Karla has also completed a Legislative Studies Certificate Program with Georgetown University.  Ms. Whalen is a licensed attorney.

I know you will find Karla’s presentation very helpful.  There will be a moment of silence while I hand the presentation over to Karla.

Karla:
Thank you Chris. Hello everyone, thank for your interest in learning more about our PACA today.  We have hundreds of produce industry colleagues throughout the country participating in our webinar and I want to thank you all for taking time out of your busy day to participate.






mailto:Karla.whalen@ams.usda.gov
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e What is the PACA?

« How does the PACA work and who Is
required to be licensed?

e Dispute Resolution Services
 Understanding the PACA Trust
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Presenter
Presentation Notes
Today, our presentation will cover four areas.

First, we will give a background on what the PACA is and why it is needed.  

Second, we will describe how the PACA works and who is required to be licensed.

Third, we will cover our dispute resolution services, and how to file complaints when disputes arise.

Finally, we will talk about the PACA Trust and how it protects sellers of produce.

Today’s PACA presentation is an overview primer.  We also offer more detailed webinars explaining contractual issues as well as the PACA Trust.  See our website to access these when you are ready for more.

http://www.ams.usda.gov/fv
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« PACA-Perishable Agricultural
Commodities Act

« Faclilitates fair trading practices in
the fruit and vegetable industry

* Regulates interstate and foreign
commerce

 Promotes fair trade and prompt pay

www.ams.usda.gov/paca .



Presenter
Presentation Notes
During the Great Depression farmers involved in long distance transactions often weren’t getting paid or their produce shipments were rejected by the buyer without cause.  They turned to the U.S. Congress for help.  

In 1930, the Perishable Agricultural Commodities Act or PACA was established to prevent unfair trading practices in the buying and selling of fresh and frozen fruits and vegetables in interstate and foreign commerce and to make sure sellers were paid quickly.  To help meet these goals, PACA requires mandatory licenses, defines common language for contracts, establishes fair business rules, provides a forum for dispute resolution and enforces the law’s requirements.

PACA is administered by the PACA Division of the Agricultural Marketing Service.  We are completely self-funded with our operating budget relying on the fees we collect for PACA licenses, and service of complaints.  This means we receive no money from Congress or the taxpayer.



http://www.ams.usda.gov/paca
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« Extreme perishable nature
of product

e Easy environment for
unscrupulous dealers

* Misbranding or
misrepresentation

e Slow pay, or no pay
e bankruptcies
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Presenter
Presentation Notes
Since the law is over 80 years old you may ask why is PACA still needed?

While the produce business has come along way since the 1930’s, buyers and sellers still face a host of hurdles including…
-product that offers no collateral if a deal goes bad
-refusal to pay or paying slowly
-product misbranding and misrepresentation
-wrongful rejection
-failure to ship the product
-vague contract terms
-unscrupulous operators, and 
-bankruptcies

To help overcome these challenges and more, PACA promotes a level playing field and builds confidence between buyer and seller.   Our staff is accessible and a great resource to provide suggestions to help you handle 
unexpected challenges in your business.

http://www.ams.usda.gov/paca
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Presenter
Presentation Notes
Who must have a PACA license?

Dealers who buy or sell 2000 pounds of produce a day and move the product across state lines must have a license.

Retailers and frozen food brokers must be licensed when their transactions exceed $230,000 or more in a year.

Businesses subject to the PACA can be classified as noted on the screen: Brokers, Grower’s Agents, Shippers, Wholesale Dealers, Retailers, Processors and Commissioned Merchants

PACA currently has about 14,500 licensees, about a third of which are retailers.

Any entity that operates subject to the Act without a valid and effective license is subject to a penalty of $1,200 for each such offense and up to $350 for each day it continues.

If you have a question about whether you must have a PACA license call our Toll Free# 1-800-495-PACA (7222) and select opt 1, or visit our website at www.ams.usda.gov/paca
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Presenter
Presentation Notes
Business entities not subject to the PACA include:
 Growers who handle their own product only.
 Truckers who only transport product.
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PACA

 Requires mandatory licenses SEARCH
« Defines common language
« Establishes fair business rules
* Provides a forum for dispute resolution
 |nstitutes enforcement mechanism

1-800-495-PACA (7222)

www.ams.usda.gov/paca
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Presenter
Presentation Notes
PACA works for the benefit of the fruit & vegetable industry by requiring most dealers to be licensed.

Maintaining a PACA license is a form of recognition that a produce firm is abiding by the rules of the PACA.

Essentially, knowing that a firm has a license and a good history with PACA, is one tool in your tool box to reduce the likelihood of filing a complaint or being defrauded.

PACA also provides a shared language within the industry which is particularly important when understanding contract meanings and interpreting inspection results.

PACA establishes rules of practice common to everyone within the U.S. fruit and vegetable industry.

The PACA provides a forum where firms that buy and sell fruits and vegetables can settle disputes outside of the civil court system through our informal and formal complaint process as well as face to face mediation.

Anyone in the industry can contact PACA to determine if a firm has a license.  You can also inquire about the status of complaints filed against the firm.

To find out if a prospective customer has a valid PACA license – it’s as simple as calling our Toll Free# at 1-800-495-PACA (7222)  or visiting our website at www.ams.usda.gov/paca and clicking on the PACA Search option. 
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Presenter
Presentation Notes
To avoid disputes, it will help if we discuss rights and responsibilities of all parties to a transaction under PACA.   

Generally, PACA requires that firms and individuals operating in the fruit and vegetable industry live up to the terms of their agreements (whether verbal or written).  For example…

Sellers must ship the quantity and quality specified.
Buyers must accept shipments that meet contract specifications.
Licensees must pay bills promptly. 
Licensees must keep adequate records in line with the type of business they are engaged in. Two years is the default time frame for record retention under PACA.
Licensees must avoid misbranding product.

Now I’d like to discuss the common reasons that the industry comes to us for assistance.






http://www.ams.usda.gov/paca
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e Fallure to pay

 Failure to ship or deliver

 |neffective or wrongful
rejection

e Misunderstood contract
terms

* Disagreement with
Inspection results

 Unauthorized deductions
e Bankruptcy
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Presenter
Presentation Notes
What are some of the common reasons a PACA complaint might be filed?

From your calls to us, there are any number of issues you deal with on a daily basis…..

Failure to pay 
Failure to ship or deliver
Ineffective or wrongful rejection
Misunderstanding of the contract terms
Disagreement with inspection results
Unauthorized deductions
Bankruptcy


http://www.ams.usda.gov/paca
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* Call 1-800-495-7222, then select
Option #2 for FREE assistance
 Staffed by fruit & vegetable experts
(Spanish and Korean speakers on staff)
e Available 7AM — 7PM Mon-Fri (EST)
« Call upon delivery of a load with
a potential problem

WWW.ams.usda.gov/paca



Presenter
Presentation Notes
PACA personnel work throughout the United States.  

Regional offices perform all necessary functions to meet the needs of our produce industry.  Our regional personnel are “the eyes and ears” of PACA. 

Contact helpful staff personnel regarding
 information about vendors in the F&V industry
 confirming if a vendor you do business with has a PACA license
 filing a complaint or trying to avoid a complaint
 getting assistance through our “Customer Service” Hotline
a free service to provide you with assistance on any F&V issues from experienced regional-office staffers
the hotline is available for questions on any issues, including those not part of a pending complaint
 understanding how to protect your trust rights 


http://www.ams.usda.gov/paca
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e Acceptance / rejection

e “Rightful” vs. “Wrongful” rejections
* Responsibilities after rejection

« Acts of acceptance

e Breach of warranty

 Damage calculations
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Presenter
Presentation Notes
The PACA staffers manning the Customer Service ”Hotline” listen to your concerns.
This list includes many of the issues we help you with every day!  
(PAUSE for a moment)

http://www.ams.usda.gov/paca
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Presenter
Presentation Notes
A important part of what PACA has done was develop the common language of the produce industry.

Doing so ensures everyone within the fruit and vegetable industry are “on the same page”.

Please refer to the complete wording of the statute, its regulations, rules of practice focused on case processing as well as a summary of case precedents by topic area on our website.  www.ams.usda.gov/paca

http://www.ams.usda.gov/paca
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* Provides expert advice to the produce industry

o Offers mediation services for commercial disputes
— Fast and effective way to resolve issues
— Face-to-face or by teleconference
— No extra cost to you!

 Handles disputes through
— Customer Service Line

— Informal complaint process
— Formal complaint process



Presenter
Presentation Notes
This is PACA’s “bread & butter,” this is the cornerstone of our services to the fruit & vegetable industry.

We offer expert advice to all parties in the F&V industry.
Our Mediation Services are a fast, convenient way to resolve issues between parties.

We handle both Informal & Formal complaints between parties:
 Minimal costs (compared to costs for lawyers & the US legal system)
Over the last few years, a much improved case processing time
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« PACA handled 8,647 industry complaints during
the last 5 1/2 years (2009 — June 2014)

e Our Dispute Resolution Services handled informal
claims valued at $305,469,860.05 (2009 — June
2014)

* 92% of Informal Complaints were settled < 4
months!

www.ams.usda.gov/paca



Presenter
Presentation Notes
Highlights of PACA’s Dispute Resolution Section includes the following:
 Approximately 20% of PACA licensees used us to help resolve their business problems.
 PACA’s Dispute Resolution Section brought money BACK into the produce industry and kept business relationships intact.
 Providing timely, decisive action to your requests helps keep your business “up & running!” 

 Our informal case response settlement rate is currently over 94% in less than 4 months!
 Over the last 5 ½ years, PACA has handled over 8,600 complaints involving claims valued at over $300 million

Defending the interests and well-being of hard-working members of the industry, PACA helps maintain integrity among buyers and sellers as the cornerstone of good business practices.

http://www.ams.usda.gov/paca
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A Reparation Complaint is filed for issues like:
— Non-payment
— Short pay
— Unfair return
— Customer must be licensed or subject to license
— Nine months from cause of action

www.ams.usda.gov/paca



Presenter
Presentation Notes
If a dispute arises from a transaction, and involves a firm’s failure to pay or short pay an invoice, or remits what may be alleged as an unfair return; you can file a reparation complaint with the PACA.  In order for the PACA to have jurisdiction to handle your claim, the customer should have a PACA license or be able to show that the party you wish to file against was subject to the PACA and should have had a license.  

Another important item is that the claim not be more than 9 months old at time of filing.  For example, if an invoice has a due date of January 15th, then your claim would have to be filed by September 15th.  

http://www.ams.usda.gov/paca
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« PACA may only take action after WRITTEN notice from
outside the Division is received.

 Examples of unfair trade practice include:
— Fraud - False or misleading statements
— Non payment - Misbranding/Mislabeling
— Employing people under employment restrictions

www.ams.usda.gov/paca



Presenter
Presentation Notes
In regards to Investigative Enforcement of produce dealers, PACA personnel may only investigate after written notice has been received.  
Some examples of what may be investigated include:  fraud, non-payment, employing people under employment restrictions, false or misleading statements, and misbranding/mislabeling
The PACA Division has sanctioned and/or removed approximately 295 produce entities in the industry during the last 3 years.
Please note we have a specific Misbranding/Mislabeling Officer, Kathy Hance.  She was previously an inspector.  She can be reached at 1 800-495-7222, option #6.
Be aware that many misbranding situations are inadvertent, but nonetheless must be corrected and she can help with this process
PACA safeguards the produce industry by requiring employment & licensing bonds be posted for people under sanctions.
Since Fiscal Year 2009,  54 bonds totaling over $13 million (approximately)  have been posted to protect conscientious businesses throughout the produce industry. 
The PACA Division serves the produce industry at the request of the industry. 
Providing you a GREAT return on your dollar!


http://www.ams.usda.gov/paca
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« Up to 60-90 investigations pending

* On average may file 25-30 complaints with
judge

o Sefttlement and civil penalty resolutions
authorized

www.ams.usda.gov/paca



Presenter
Presentation Notes

On average, the PACA Division will have 60-90 pending cases, of which approximately 20 are filed with a judge in a given year.
We do have authority to settle cases where it is in the benefit of the produce industry.  You may think to Chapter 11 bankruptcy cases where all produce debt has been paid.
We can also seek civil penalties which are paid directly to the U.S. Treasury.

http://www.ams.usda.gov/paca
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* Applies to all fruit and
vegetable purchases

* |Insolvency or bankruptcy
does not affect debtor’s
liability

* A Seller must "perfect” their
trust rights



Presenter
Presentation Notes
The PACA Trust is a documentary notice process that can give you, the seller, priority status for payment, in time of buyer distress.

As an example, trust perfected produce debt paid out under bankruptcy before other secured or unsecured claims.

Hundreds of Millions of Dollars Paid out since inception by Congress in 1984

Cases dealt with in U.S. District Courts and Bankruptcy Proceedings

Little administrative cost and involvement by USDA PACA Division, but we will help you to learn how to protect your trust rights!

Non-licensees and foreign shippers can be protected too.
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 Fruit and vegetable inventory
* Products derived from fruit and vegetables

 All receivables/proceeds from the sale of
these fruits and vegetables
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Presenter
Presentation Notes

PACA Trust Assets include:  
Fruit and vegetable inventory.
Products derived from fruits and vegetables.
All receivables/proceeds from the sale of these fruits and vegetables.

If trust monies are misused, then the seller can file an action for dissipation of trust assets.

Because through that action trust actions can bring a debtor’s business to a halt:
 a court may issue a temporary restraining order freezing assets until produce entities are paid out.
 it’s a very effective legal claim under the PACA law.  
 creates a “make it or break it” moment in a business’s life.

http://www.ams.usda.gov/paca
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 Notification to the buyer within 30 days

 Payment terms other than 10 days must be In
writing & may not exceed 30 days

 Two methods to provide notice

www.ams.usda.gov/paca



Presenter
Presentation Notes
Preserving your trust rights is very important.  Because they are so important, you must take care to preserve them using one of two methods.  The buyer must be given notice that the commodities they have purchased from you are subject to the PACA Trust Provisions.  It is important to note that your payment terms can not exceed 30 days, and payment terms over 10 days must be agreed to in writing.

http://www.ams.usda.gov/paca
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e Licensee via “magic language” on invoice or
customary billing instrument

* Non-licensee via separate written notice
providing material terms of the transaction

e See more detalls on our website at:
www.ams.usda.gov/paca



Presenter
Presentation Notes
There are Two Methods of Notice:

 Licensee via “magic language” on invoice or customary billing instrument

 Non-Licensee must provide separate written notice providing material terms of the transaction


http://www.ams.usda.gov/paca
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The perishable agricultural commodities listed on
this invoice are sold subject to statutory trust
authorized by section 5(c) of the Perishable
Agricultural Commodities Act, 1930 (7 U.S.C.
499e(c)). The seller of these commodities retains
a trust claim over these commodities, all
iInventories of food or other products derived from
these commodities, and any receivables or
proceeds from the sale of these commodities until
full payment is received.


Presenter
Presentation Notes
I referred to the “Magic Language” on my last slide…...here it is!

A PACA licensee can preserve their trust rights by adding this EXACT wording to its usual invoice or billing statement. 
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A 2012 study by the Bureau of Labor Statistics A 2012 study by Bureau of Economic

(BLS) indicated retail sales (both fresh and Analysis (BEA) indicated the value was
processed forms) of fruits and vegetables for $103.8 billion.
at-home consumption was $90.9 billion.

The PACA Division, for less than $10 million,
ensures a GROWING industry through mandatory
licensing, dispute resolution, enforcement, and the

protection of the PACA Trust.



Presenter
Presentation Notes
As the BLS and BEA statistics on your screen indicate, despite challenging economic times, the fruit and vegetable industry makes steady gains year over year.  In the last six years, these figures indicate a growth of about $20 billion in value.  

As our industry grows, the PACA statute and PACA Division are there to help meet your needs.  During this same time frame we have been able to maintain course with nearly $1.5 million in savings.  
Please call us or write us with any questions you may have.  
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Service
PACA Investigative Enforcement Branch (IEB) (202) 720-6873 PACA Division Headquarters
Misbranding Officer Option #6 (PACA HQ)
PACA Dispute Resolution Branch (DRB) (202) 720-2890 1400 Independence Ave SW
PACA National License Center (NLC) Toll Free (800) 495-7222 Option #1 Room 1510-S, Stop 0242

Washington, DC 0250-0242
(202) 720-4180

@ Eastern Regional Office (ERO)

Western Regional Office (WRO) Central Regional Office (CRO) . . )

Tucson Federal Building 819 Taylor Street Suite 8B02 |1:?§ dF:r\i/c?I::lI)duer Pzi/rlg\wagg 4Sc.)lgte 101
300 West Congress St Room 7 T Fort Worth, Texas 76102-9727 Toll Free (800?'495-7222

Tucson, Arizona 85701-1319 Toll Free (800) 495-7222 Obtion #3

Toll Free (800) 495-7222 Option #4 ption 28

Option #5


Presenter
Presentation Notes
Where do you go now for help?  As you can see from this map, PACA has 3 regional offices to assist you. 

	Starting with the sunrise, our Eastern Regional Office is located in Fredericksburg, VA at 1 800 495-7222 Option #3
	Our Central Regional Office is located in Fort Worth, Texas at 1 800 495-7222, Option #4
	As the sun sets, our Western Regional Office is located in Tucson, Arizona at 1 800 495-7222, Option #5

Depending on the time of day that you our toll free customer service line 1 800 495-7222, Option #2 a representative from one of these offices will speak with you.
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Perishable Agricultural Commodities Act (PACAY)

Working in partnership with the fruit and wvegetable industry,
PaCa facilitates fair trade practices through education,

mediation, arbitraticon,

licensing and enforcement.

Education and Training

COnline PACA Training

Seminars and Presentations
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N2

General Information
How to File an Informal Complaint
Mediation Services
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\
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Licen=se application (PCF)
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Licen=s=e and Employment Bonds=s

License Restrictions and Bond Requirements

PaCs Fee Increase - Proposed Rule, March 11, 2010,
Federal Register

Fair Trade Enforcement

FReporting Unfair Trade Practices

www.ams.usda.qov/paca

Additional Information

vy
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PACA Statute

Sample PACA Reparation
Case=s by Subject Matter

PaCAs Commodities List

Recent Complaint
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PaCA Office Directory

More..

Regulations

L=

L]

PoCo Regulations

Complaint Rules of
Practice

Disciplinary Rules of
Practice

PoCo Rulemaking

PACA Trust

o Trust Protection

L]
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Right=
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Presentation Notes
The PACA website www.ams.usda.gov/paca also provides informational tools for a variety of subject areas.  For example, you can find information about…
Dispute resolution 
 PACA Statute
 Sample Reparation Cases by Subject Matter
 PACA Subject Commodities List
 Recent Complaint Decisions
 Complaint Processing Rules of Practice

Finally, under the “Licensing” section the link to “Search Current Licensees Using PACA Search.”  This is a great “one-stop” shop for obtaining information about PACA licensees.
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Newsroom : Opportunities | Online Forms | Help | Contact Us

You are here: Home /S CommodityAreas / File a PACA Claim or Apply for a License

Fair Trading Regulations

Perishable Agricultural Commodities Act (PACA) é--;ﬂdditiunal Information

Working in partnership with the fruit and wvegetable industry,
FaCA facilitates fair trade practices through education,
mediation, arbitration, licensing and enforcement.

o PACA Owverview

o PACA Statute
Education and Training o Sample PACA Reparation

. . Caszes by Subject Matter
[:II'I|II'!E PACA Training |
= B Ations = PACA Commaodities List

& Produce Inspection Training Program

& Frequently Asked Questions o Recent Complaint

o Industry Trade Terms Decisions (PCF)

# FRedBook University Fresentation - "PACA 1017 (2/11,/10)

& Top Ten Contract Issues Causing Confusion in the Produce o PACA Office Directory
Industry
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Presenter
Presentation Notes
There are other aspects of this subject matter that I cannot address in the time and format provided.  With that in mind, I encourage you to go to our website and take advantage of our On Line Training Modules that address various areas in PACA including contract disputes.

This training is free and available 24/7 and we also suggest that you pass it on to others in your business operations to take this training.

There are specific units on: 
Unit 1: Trade Term Definitions
Unit 2: Rights and Responsibilities
Unit 3: Licensing
Unit 4: Payment Requirements
Unit 5: Resolving Commercial Disputes
Unit 6: Record Keeping Requirements
Unit 7: USDA Inspection Services
Unit 8: How the PACA Trust Works
Unit 9: Disciplinary Procedures and Consequences
Unit 10: Misbranding and Misrepresentation

We also provide a variety of more specific webinars as well as some in Spanish and Korean.


http://www.ams.usda.gov/fv

USDA Agricultural

= Questions?
erv

Karla Whalen

Director

PACA Division

U.S. Dept. of Agriculture (USDA)
AMS Fruit & Vegetable Program

Tel. 202-720-4180
Karla.whalen@ams.usda.gov

www.ams.usda.gov/paca
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