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PA. TEL: (909) 947-8782 « FAX: (909) 947-2721

March 23, 1998

PR-331

Mr. Richard M. McKee

Deputy Administrator, Dairy Programs
USDA / AMS, Room 2968, South Building
Post Office Box 96456

Washington, DC 20090-6456

Re: Docket Number DA-97-12

/

Dear Mr. McKee:

The following comments address the proposal to consolidate and reform the Federal Milk
Ma- keting Order Program (proposed rule). Security Milk Producers Associatior. (SMPA) greatly
appreciates the opportunity to comment on the proposed rule and is cognizant of the immense
task with which the Department has undertaken. You and your staff are to be applauded on the
detail-oriented manner in which you have approached this issue. Please consider the following
comments in your efforts to produce a final rule.

Security Milk Producers is a cooperative association which markets over a billion pounds of milk
annually. We have members in California, Arizona, and Nevada. Our herds include
approximately 16.5 million pounds of Grade A, bottling quality, milk per month produced on
ranches located in southern Nevada’s Clark County. In fact, all milk currently produced in Clark
County, Nevada is produced by SMPA members. Our customer, in southern Nevada, Anderson
Dairy, markets all of their milk in the Las Vegas area. They do not, however, completely supply
the needs of that ever-growing metropolitan area. The Las Vegas area is a perfect example of the
decline in per capita milk production. Population continues to grow at an increasingly rapid rate,
yet milk production on these dairies has actually decreased.

Consolidation

Previous correspondence from SMPA has largely been directed toward the need to consolidate all
of the State of Arizona and the Clark County area of southern Nevada into one marketing order.
We support the proposed consolidation and the proposed formation of an Arizona - Las Vegas
federal order.

Replacement of the Basic Formula Price

SMPA supports the replacement of the current BFP with a multiple component pricing system
that will determine butterfat, protein, and other solids for milk used in Class III and butterfat and



solids-not-fat prices for milk used in Class IV products. We agree with USDA that the separation
of manufacturing milk into two distinct classes will assure that shifts in demand for any one
manufactured product will not lower the prices for milk used in all other classifications of milk.
The formulas proposed in the rule seem adequate, and the make allowances and the yield factors
indicated should not need to be revised. The committees tasked with creating these formulas have
been thorough in their research and in our opinion, are right on the mark. Make allowances and
yields will vary from place to place and from plant to plant, but as any dairyman can tell you,

necessity is the mother of invention. When one finds him or her self on the down side of an
equation, they must, and do, become more efficient.

Class I Price Structure

Security Milk Producers Association supports option la and opposes option 1b as proposed.
Option 1a, from a marketing standpoint, will allow for an orderly system for marketing milk. It 1s
very similar to the existing Class I price surface, and will not greatly disrupt the current flow of
milk. One of the troublesome things with option 1b is the large variances between connecting
areas. When market conditions permit, milk that normally flows efficiently one way, can very
" easily disrupt the normal flow of an area, such as Las Vegas, to capitalize on the higher
differential. Milk would move from outside the order and displace the milk supplied locally.
Another problem with 1b is the disparity between Los Angeles and Riverside / San Bernardino.
Under the proposed option 1b, L.A. would have a differential of $1.22 and Riverside / San
Bernardino, where a majority of the milk for L.A. is produced, would have a differential of $1.41.
A handler in the Los Angeles area would have a very difficult time acquiring raw milk for its
processing needs. (See attachments)

In support of option la, the following excerpt from one of our previous correspondences is
offered, ‘Fluctuations in market signals, and supply and demand, will result in 2 BFP that will be,
at times above and, below the cost of producing milk. Coupled with a production variance of up
to 30% from spring to late summer, the desert areas of the southwestern United States should
have a differential high enough to ensure market demand is met. The current differential, in
Phoenix, of $2.52 per cwt. was set after careful analysis of that area’s yearly supply and demand,
and seems adequate. The Las Vegas area, however, currently has a differential of $1.60 per cwt.
This number needs to be examined. Salt Lake City, Utah has a $1.90 differential, today, which
may or may not be supported (we plead ignorance, as we have no experience to draw from in that
area), but the milk supply is closer, and the cost of production is lower than in Las Vegas. It is
our belief that a Class I differential of between $2.00 and $2.20 per cwt. is justified in Las Vegas
to ensure an adequate supply there.” Option 1a most closely accommodates the producers’ need
for production incentive.

Classifications of Milk

SMPA supports the proposed four classifications of milk usages.



Regional Issues - Western

Security Milk Producers is working with several other cooperatives and producer trade
associations to “fine tune” a petition for USDA to promulgate a California Federal Milk
Marketing Order. The petition USDA received from California Dairy Campaign is the basis of the
work currently underway, and we would request USDA lend serious weight to the formation of a
proposed CA federal order.

Regional Issues - Western / Proposed AZ-LV Order

Producer Milk

The proposed Arizona - Las Vegas order would set the percentage of a handler’s pooled milk that

may be diverted in any month at 20%. As stated previously, SMPA members produce all of the

milk currentiy produced in Ciark County. Our customer in Las Vegas, Anderson Dairy, however,

currently receives and processes about half as much milk as is produced on these ranches. Our '
concern is that diversions set at anything less than 50% would be detrimental to our producers,

financially. Currently, diversions under order 131, Central Arizona, are limited to eight days’

production during four months of the year, and are unlimited the remainder of the year. We

believe this creates an undue burden on the administrators of the order and may, at times, allow

for disruptive marketing practices. A limit should be imposed, but not one that detracts from the

orderly flow of milk.

Multiple Component Pricing

The proposed rule does not provide for multiple component pricing in the AZ-LV order. The
Class I utilization for the proposed order is expected to be less than 50 percent. This 50 percent
level seems to be the norm for MCP in some other proposed orders. SMPA recognizes that
without UDA’s manufacturing plant in the pool, Class I utilization would be near or above 80
percent and knows that MCP has not been specifically requested for this proposed order, but
SMPA believes that a butterfat / protein component pricing system, like the system currently in
place in the Great Basin Order 139, is in the best interest of the producer. SMPA strongly
requests this system of pricing milk be incorporated into this order.

Compensatory Payments :

Packaged milk from California partially regulated distributing plants regularly delivers into the
proposed order. The pool obligation of a partially regulated distributing plant in the proposed
order would mimic that which exists in FO 131. At the public hearings held when the Great Basin
and Lake Mead Marketing Areas were combined into the existing Great Basin Order 139, it was
determined that “California partially regulated distributing plants (or any plant regulated under a
State order that provides for market wide pooling of producer returns) shall incur no obligation,
" except for an administrative charge on the volume of fluid milk products disposed of in the
marketing area, if the operator’s payment to the state for subsequent distribution to dairy farmers
and the operator’s payment to the producer settlement fund of any order are not less than the pool
obligation that such operator would have incurred if such plant had been fully regulated under the
order. In the absence of market wide pooling and the allocation of returns to producers on the



basis of quota milk and base milk, the payment that the California plant would have made to the
state Milk Stabilization Board would have been received by the dairy farmers supplying the plant.
Thus, the plants’ payments to the State Milk Stabilization Board can be used in lieu of the
payments received by the dairy farmers supplying the plant. Under such circumstances, this
arrangement, which in essence is a modification of the Wichita Option, represents a reasonable
alternative method for computing a partially regulated distributing plant’s obligation to the pool.’
This excerpt is taken from page 20, pages 16 through 23 are attached, of the final decision
originally putting this option in the old Lake Mead order. (also see pages numbered 60 through 64
of the final decision for the Great Basin order and pages 27396 through 27398 from the Federal
Register / Vol.52, No. 39 / Tuesday, July 21, 1987 / Proposed Rules.) Essentially, no payment
should be required unless payments made to producers in the originating order are less than that
in the order of route disposition. The object being equivalent Class I costs between California
distributing plants and handlers fully regulated under the proposed AZ-LV order.

Dairy Farmer for other Markets

SMPA supports the definition of a ‘dairy farmer for other markets’ in the proposed order. We
agree that this language is needed to prevent the pooling of surplus milk production from farms
whose milk is regularly used for fluid disposition in other markets.

In summary, we wish to extend our gratitude to USDA for the open manner in which the Reform
process is being addressed. It is comforting to know that these regulations are being drafted with
all sectors of the industry having the ability to comment on their particular concerns in this
manner.

Mr. McKee, 1 appreciate the opportunity to comment on these very important issues to you and
your staff. If further clarification can be offered regarding any of the issues addressed in this
letter, please call me at (909) 947-8782 extension 223. ‘
Respectfull

Zf f— ~

Kevin W. McLaughlin
Fluid Operations

Attachments



.35

Option 1A

Jon-Specific Differentials

B 160

341




[ "\’\

AR
g ,\',\',\;,(

> NN

X
SR

ﬁi\ﬁ\ﬁs
N,

S YV, o
SRR

pAAAM
X

O OOODO

TR

v
v,
. ng

1

2%

Option 1B

Relative Value-Specific Differentials

8 065-0.74
£ 075-084
77 085-094
 095-1.04
& 1.05-1.14
7} 1.15-1.24
1.25-1.34
1.35- 1.44
1.45-154
1.55-1.64
165-1.74
1.75-1.84
1.85-1.94
1.95-2.04
2.05-214
215-224
225-234
2.35-2.44
245-254
2.55-264
265-274
2.75-2.84
2.85-294
2.95-304
305-3.14
3.15-3.24
325-3.34
335-344
345-354
3.55- 364
365-374
375-384

3

i
il
=
1)
il
Z
%
B
]
N
:
4
i

8 385-394
& 395-404
3 405-414
B 415-424
B 425-4234

o

Y, %%
VXY

733
Y, A
s

LR

344

131




03/18/98 THU 14:45 FAX 802 249 2301 MILK MARKET ADMIN-PHX 535 DELURLLI v

adopted herein will ' e no affect an the cperat: | of the pool plants
regulated by the Lake Mead order because the planus are not processing
any of the products affected by the proposed reclassification changes.
In addition, there was no opposition aexpressed to the adoption of the

uniform classification provisions.

6. Pocl obligation of a_partially regulated distributing _plant. The
operator of a partially regulated distributing plant that is also
regulated under a State order that provides far marketwide pocling of
producer returns should be afforded an additional option in settlement of
the plant’s obligation to the producer—settlement fund. Under the added
opticn adopted herein, a plant operator cculd settle his plant’'s
obligation by paying the amount that the Class I price under the Federal
order exceeds the applicable State order prices on fiuid milk sales that
auch plant makes in the Lake Mead marketing area.

Under the present provisions of the Lake Mead order, a partially
regqulated distributing plant operator has three options that he may use
in settlement of his pool obligations:

(a) The plant operator incurs 1o payment oblipgaticn if the cperator
purchases from any Federal milk order scurce an amount of milk classified
and priced as Class I milk that is equivalent to such cperator’s fluid
milk sales in the marketing area. Such purchases, homwever, may not be
used to offsey any cbligation under another Federal order.

(b) The plant ocperator incurs no cbligaticon urder the order, except
for an administrative assessmernt charge on the volume of fluid milk
products disposed of in the marketing area, if the operator's paymerits to
dairy farmers and to the producer—settlement furd of any Federal order
are not less than the pool obligation that such cperator wauld have
incurred if such plant had been fully regulated under the arder. Under
this option, which is commonly referred to as the "Wichita" option, a
plant operator whose payments for milk are less than the order's
obligations may pay the difference either to his own dairy farmers or tc
the producer—-settlement fund.

(¢) The plant aperator may chcose to pay to the producer-settlement
fund the difference between the Class I price and the producer blend
price of the order (both prices adjusted for the location of the plant)
on all fluid milk products distributed in the marketing area (less any
purchases of milk classified and priced as Class I milk under any Federal
order).

Lake Mead Cooperative Asscciation proposed initially that California
handlers distributing milk in the Lake Mead marketing area be provided an
additioral option for computing their obligations to the Lake Mead
producer-settlement fund. Under such option, their aobligations would be
computed on the basis of the difference betweern the California State
price and Lake Mead Federal erder Class I price on fluid milk praducts
that the California plants distribute in the Lake Mead marketing area.
At the hearing the cocoperative modified its initial proposal. Under its
revised proposal, California-regulated handlers would be required toc use
the option proposed by the cooperative in accounting to the marketwide
paol for milk distributed within the marketing area. However, hardlers
unregulated under any State or Federal order who distribute fluid milk
within the Lake Mead marketing area would continue to be subgject to the
payment options presently in effect.

Propornent cooperative testified that more thar ene—quarter of the
Class I route sales within tha Lake Mead marketing area are by handlers

-16—
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located in California Proporient noted that, alt .ugh the taotal volume
of milk involved represents a significant segment of the Lake Mead
market, it does not represent a large encugh percentage cof each
California handler's total route disposition tc result in their being

Witnesses testified that the California handlers are regulated urnder
the California State Pooling Plan. They are required to pay for the milk
they use, according to the class in which it is used, primarily on the
basis of the butterfat and solids-not-fat contained in the milk. The
value of all the milk received by each California handler is pocled on a
marketwide basis and then redistributed to producers on the basis af the
individual producer's production queta and base. Two witresses made the
point that, as a consequence, the payments received by dairy farmers
supplying the individual plant have no direct relatianship to the uses
made of their milk by the handler receiving it, or to the amcunt paid
into the pocl by the receiving handler.

Proponents indicated that their primary interest in modifying the
payment provisions for partially regulated distributing plants is to
assure that the California handlers, who supply a substantial portion of
the Lake Mead market, make payment for the milk they use at a rate
equivalent to that paid by handlers fully regulated under the Lake Mead
Federal milk order. Iv. this regard, a witness for proponent cooperative
testified that regulated handlers under a Federal order pay a price for
milk used in fluid milk products that includes a Class I differential.
He explained that the price differential for Class I use is a necessary
incentive for dairy farmers to make available to the fluid market an.
adequate supply of high—quality milk. The witness stated that if the
higher price paid for milk used in Class I is to serve its furnction aof
providing the additional income needed to induce an adequate milk supply,
it must be insulated effectively from unfair competition. According to
the witness, such insulation can be provided only by establishing
compensatory payment provisions for the use of alternative lower—cost
milk supplies in fluid milk products distributed in the marketing area.
Such pravisions, he testified, should require any fluid milk products
distributed in the market by partially regulated distributing plants to
meet the full price or cost requirements established urder the order for
milk used in fluid products by fully regulated plants.

Irn the case of fully regulated plants, the witness stated, the
requirement that handlers ope-ating such plants account fully for all
milk and dairy products received serves ta« protect the fluid market from
receipts of surplus milk for fluid use priced below the order?’s Class I
price. However, he testified, full regulation of all handlers
distributing fluid milk in the marketing area would not be a practicable
solution to the problem of milk distributed in the marketing area that is
priced below the level established by the order. In his opinian,
subjecting plants that have only a minimal association with the market to
full regulation may be unfair to those plants in meeting competition
within their primary markets. In addition, full regulation of the plant
would have the effect of diluting the blend price urder the crder if the
plant has minimal Class I utilization.

Another approach discussed by the witress for dealing with the
Class 1 sales in Federal order marketing areas of handlers not fully
regulated is to treat such sales as surplus to the market from which they
originate. Under this concept, the hardler would be respcnsible to the
pool for a payment on milk distributed within the marketing area at a
. rate determined by the difference betweer the Class I and Class 111

-17-



03/18/98 THU 14:48 FAX 602 249 2301 MILK MARKET ADMIN-PHX +55 SECUKLLY PARVIVEY

prices of the Federal rder regulating guch marke rg area. The
Clase I-Class I1II price difference would eliminate the advantage gained
by an unregulated plant disposing of its surplus milk in a repgulated

market. The witness rejected the use of this pricing coricept for milk

distributed in Lake Mead by California handlers since such milk is

classified as a fluid milk use by the State of California and thus is
subject to a higher price than the Lake Mead Class I1I price.

An alternative method of equalizing the cost of milk between
regulated and unregulated handlers is to charge umregulated handlers the
difference between the Class I price and the uniform price to producers.
This alternative is already included in the Lake Mead crder as an cption
that nonpool handlers distributing Class I milk in the marketing area may
elect in computing their obligation to the pool. The ratiomnale for this
option is that milk obtained by an unregulated handler in the vieinity of
the marketing area would be available for purchase at a price
approximating prices paid to producers whose milk is part of the pool.
The witness pointed out that while this approach ssems appealing on the
basis of fairness, it lacks any real applicability to the nonpoal plants
currently distributing milk in the Lake Mead marketing area. For one
thing, he stated, an assumption underlying the Class I-blend price
di fference charge tc nonpool handlers is that such harndlers carry their
own surplus supplies. The witness testified that none of the Califaornia
handlers distributing milk in the Lake Mead order carry their cwn reserve
supplies. Furthermcore, because of the California State milk pricing
provisions, milk is not available to California handlers at a price
approximating prices paid to producers whose milk is part of the pool.

Proponent witmness detailed the origins and purpose of the "Wichita"
option for determining the pool obligation of a partially regulated
distributing plant. Under this option, the amcunts paid ta producers for
milk received by a nonpocl distributing plant are compared to the amount
which would be due the marketwide pocl for such milk if the plant were a
poocl plant. Any amount by which the pool value exceeds the value paid to
producers is due the marketwide pocl to equalize the competitive
positions of pool and nonpool distributing plants. According to the
witness, the "Wichita"—-type option contained in the Lake Mead order is
not a satisfactory method of dealing with milk sold in the Lake Mead
marketing area by handlers regulated under the Califorria order. He
stated that dissimilarities in the pricing and classification rules and
producer payment provisions between the Federal and State orders make it
impossible for the market administrator to determine precisely the
amounts paid to dairy farmers wha supply the raw milk for praocessing by
California handlers distributing milk in the Lake Mead area.

The witness expressed the cpinion that equity between Califarnia
handlers and Lake Mead handlers would be assured if the Califerrnia
pandlers distributing fluid milk in the Laeke Mead marketing area are
required to pay to the Lake Mead pool for such sales at a rate equal to
the amount by which the Lake Mead Class I price, adjusted for lccation af
the California plant, exceeds the prices effective far such products
under the Califarnia order. According to the witness, the options under
which California harndlers currently may choose to have their cbligatians
to the Lake Mead pool calculated would not be needed for California
plants if the proposed compensatory payment method were adopted. He
indicated, however, that such cther options should be retained in the
order in case they are needed at some future time to deal with an
unregulated plant other than a California plant that might begin to
distribute milk in the Lake Mead market.
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A brief was filed ~ behalf of 3 California p nts, Knudsen
Corporation, Safeway L.ores and Lucky Stores, in opposition to the
praposal by LMCA to require California plants to pay the difference
between the California price and Lake Mead Class I price on raoute
dispositiori within the Lake Mead marketing area in lieu of the current
payment options provided under the order. The Califarnia plant operators
atated that they were not given notice prior to the hearing that the
cooperative intended to propose that the crder be amended to deny
California plants the use of the Wichita option and require that such
plants must pay to the producer—settlement fund the difference between
the California class prices and the Lake Mead Class I price, adjusted for
the location of the California plant, on route disposition in the Lake
Mead marketing area.

In their brief, the 3 California plant cperators indicated they did
not prepare testimony for presentation at the hearing and did nat retain
any experts to examine any of proponent’s witnesses gsince: “(1) the
Wichita plan was expressly preserved in the Cooperative’s proposal, as
set forth in the hearing rotice, () the Department had advised the plant
operators that the hearing would proceed on the basis of prcposal’s
preserving the Wichita option and (3) no proposal was noticed for hearing
such as that advanced at the hearing. "

Opponents objected primarily to the modified proposal on the basis
that affected persons were unaware of the scope of the hearing by virtue
of the notice that was issued. Furthernore, they contended that any
proponent of a proposal that is modified while the hearing is underway
has an advantage over an opponent. They noted that a praponent can
prepare testimony and exhibits in support of the modified proposal while
opponent will be unprepared to respond and perhaps even be absent when
propasals affecting their interests are considered.

On the surface, it appears that the Department and opponents of the
payment plan may have been misled regarding chariges that the cocperative
intended to make in the payment plan for partially regulated distributing
plants. Initially, the cocperative asked the Department to call a
hearing on a proposal that would require a California partially regulated
distributing plant to pay to the producer—settlement fund for each
hundredweight of Class I sales in the Lake Mead marketing area a payment
equal to the amount by which the Lake Mead Class I price exceeds the
Class I price established by the California Bureau of Milk
Stabilization. A second proposal that wauld have alsc affected the
payment cobligations of partially regulated distributing plants wauld have
eliminated location adjustments at plants located more than £0@ miles
from Las Vegas. Both proposals were withdrawn by the cocperative before
a hearing rictice was issued and amended proposals were submitted in their
place, After the Department received the revised proposals and published
them in a hearing rnotice, it wrote to the counsel for the three
California plants in response to an inquiry and indicated. ..

“"The proposals naticed ffor hearing would retain the sc-called
tWichita®' option for partially regulated distributing plants that provide
the market administrator with information sufficient to compute and
verify the plant’s classified use value of milk at the Lake Mead order
prices and its payment to producers. Plants subject to state regulation
that do not elect the 'Wichita' option would be required to make a
comperisatory payment equal to the amount that the Lake Mead Class I price
exceeds the appropriate class price under such state’s regulation.”

The Department agrees with the contention of the opponents that the
payment arrangement for California partially regulated distributing
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plants that was propc 'd by the cooperative at t! hearing is a
substantial modification of the praposal initially noticed for hearing.
However, in view of the conclusions reached herein relative to how the
order should be changed, the alleged inadequacy of the hearing notice

becomes a moot issue.

The cooperative’s contention that the Wichita cption should not be
available to California plants due to shortcomings of this payment
arrangement is not a valid reason for deleting the option. The
shortcomings of the Wichita option with respect to California plants can
be overcome by modifying this cption rather than deleting it.
Accordingly, the payment options presently provided in the order for
partially regulated distributing plants should be retained.

It is appropriate, however, to modify the Wichita option to overcome
the shortcomings of that option pointed out by proponent cooperative. As
previously noted, the Wichita option provides that a plart operator
incurs no obligatien, except for an administrative assaessmarnt charge on
the volume of fluid wilk products disposed of ir the marketing area, if
the operator's payments to dairy farmers and to the producer—settlement
fund of any Federal order are not less than the pool obligation that such
operator would have incurred if such plart had been fully regulated urder
the corder. The shaortcoming of the Wichita option, as noted by proponert
cooperative, with respect to California plants is that the payments
received by dairy farmers are not directly related to the paymewnits made
by the plant operator. The reason foar this is due ta California
regulations which provide for the marketwide poaling of producer returns
and the use of base milk and queta milk plans. As a consequence, the
returns received by dairy farmers shipping to a given plarnt bear no
direct relationship to the plant's obligation on milk received fram such
producers.

The shortcomings can be overcome by providing that a California
‘partially regulated distributing plant (or any plant regulated under a
' State order that provides for marketwide pooling of producer returns)
shall incur no obligation, except for an administrative charge on the
volume of fluid milk products disposed of in the marketing area, if the
operator's payment to the State for subsequent distribution ta dairy
farmers and the aperator’'s payment to the praducer settlement fund of any
order are not less than the pool obligation that such operatcr would have
incurred if such plant had been fully regulated urder the order. In the
absence of marketwide pooling and tha allocation of returns tc producers
on the basis of quota milk and base milk, the paymert that the Califarnia
plant would have made to the State Milk Stabilization Baard would have
been received by the dairy farmers supplying the plarnt. Thus, the
plant's payments to the State Milk Stabilizatiorn Board can be used in
lieu of the paymerts received by the dairy farmers supplying the plant.
Under such circumstances, this arrangement, which in essence is a
modification of the Wichita option, represents a reascnable alternative
method for computing a partially regulated distributing plant’s
obligation to the pool.

As an alternative to the current payment aptions available to a
partially regulated distributing plant, California plants should be given
the further option of paying the amcournt that the Lake Mead Class I price
exceeds the California class prices, all adjyusted for the lacation of the
California plant, on route disposition within the marketing area plus an
administrative assessment on such sales. Such payment rate should result
in equivalent Class I costs between California distributing plants and
hardlers fully regulated under the Lake Mead order on Class I sales in

—2A-



03/19/88 THU 14:48 FAX 602 249 2301 MILK MARKET ADMIN-PHX +s- SECURITY guuy

the Lake Mead marketi: area. Currently, such re represents a less
costly alternative thaa the option of paying to tne producer-settlement
fund the difference betweeri the Class I and uniform prices under the Lake
Mead order on route disposition in the Lake Mead marketing area.
Furthermore, adoption of the additional payment coption will not have an
adverse impact upan California plants because such payment method would
be utilized only if such payment plan represents the least costly
alternative. '

LMCA submitted vigoraus exceptions to the Department’s conclusiaon
that the payment arrangements for California partially regulated
distributing plants that were proposed by LMCA at the hearing represented
a substantial modification of the proposal noticed for hearing. The
argument raised by exceptor that such changes repraesented appropriate
modifications of the proposal were considered in arriving at the initial
conclusion. Accordingly, no basis exists for modifying the Department’'s
conclusion in that regard.

LMCA excepted principally tco the Department's conclusion that the
Wichita option should be retained in the order for use by Califconia
partially regulated distributing plants. The cooperative’'s cbjection to
the continued use of the option dealt in large part with the
administrative feasibility of the option. In further suppurt of its
contention that the Wichita option should not be available to partially
regulated distributing plants in California, LMCA argued that “the
assessment rate applicable to the California partially regulated handler
pursuant to { 1139.8S5 simply precludes the Market Administrator from
computing, auditing and verifying the monthly pool obligation that the
California partially regulated plant would have ivcurred if such plant
had been fully regulated under the Lake Mead order."”

The Department recognized in the recommended decisien that there are
administrative problems in applying the Wichita option to California
plants. For this reason, the Wichita option was madified to alleviate
the prinicipal administrative problems encountered in the determination
of the credit to be accorded a California plant in payment of its
obligation for milk received from dairy farmers.

LMCA's argument that California plants should not be able to elect
the Wichita option because of the cost of conducting audits of their full
operations is nct persuasive in view of their contention that the Wichita
option should be available to partially regulated distributing plants
that are not under State regulations. Presumably, the non-California
plants that elected to use the Wichita option would have to be audited to
the same extent as the California plart operators who elected the Wichita
aption.

1t is the Department’s position that the Wichita option should be
uniformly available to any partially regulated distributing plant. Under
such option, a partially regulated distributing plant’'s cobligation for
its milk supply is computed as though it were a fully regulated handler.
As a consequence of such pricing, the partially regulated distributing
plant®s cost for fluid milk sold in a Federally regulated market ing area
is equivalent to the costs incurred by a fully regulated hardler on a
similar volume of sales in such marketing area. Thus, it is rnot apparent
from this record that a California partially regulated distributing plant
that elects to use the Wichita option wculd have a competitive advantage
over a fully regulated plant under the Lake Mead order. Urder these
circumstances, it is concluded that the Wichita option should be
available for California handlers who elect such option as well as other
hardlers who elect to use such payment plan.
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In retreapect, th =2 appears ta be little re: n for a California
partially regulated distributing plant to elect tne option of having its
payment obligation computed as though the plant were a fully regulated
plant under the Lake Mead order. In support of that position it is noted
that if the California plant is entirely a Class I cperation and the
California Class I price is at such a level that the plant is required
under the Wichita aption to make a compensatory paymerit to the
producer—settlement fund of the Lake Mead order or to its dairy farmers
at the difference between the Lake Mead Class I price adyusted for the
California plant's location and the California class prices, the operator
that elected the Wichita option would have to make such paymernt on 10@
percent of his fluid milk products. In contrast, if the plant operator
elected the payment praposed by exceptor, the operator could elect to
make the payment rate previocusly detailed on only his fluid milk sales in
the Lake Mead marketing area. In view af the pooling requirements urnder
the order, such fluid milk sales would represent less than 1@ percent of
the plant’s total fluid milk sales. In addition, the California plant
that elects not to use the Wichita option would be spared the expense
involved in submitting a full report of its receipts and utilization.

LMCAR excepted tc the Department’s conclusion that California plants
should not be denied the use of the option in { 113%9.7&{(a} which
a partially regulated distributing plant to pay to the
producer—-settlement fund of the Lake Mead order the difference between
the Lake Mead Class I price and the blend price (both prices adjusted for
the location of the plant) on fluid milk products distributed in the Lake
Mead marketing area. While the cooperative contended that the use of
such provision was appropriate for a plant that was not subject tc State
regulation, the cooperative claimed that the provision was not
appropriate for California plants because they do not carry their awn
reserve supplies. Instead, the cocperative pointed ocut that gsuch plants
pay for milk on the basis of the individual plant's utilization while
reserve supplies for such plants are borre by producers thrcoughout
Califormnia as the result of California’s marketwide pooling of producer

returris.

permits

The Department concedes that such option should be available for use
by Califormia handlers in very limited circumstances. Such cption shaould
be available for use by California handlers only if such payment
obligation results in a lesser payment obligation than the plart would
incur under exceptor's proposal, i.e., the Lake Mead Class I price
ad)usted for the location of the plant minus the Califernia class prices
on fluid milk products distributed in the Lake Mead marketing area. Such
limitation on the use of the cption will meet orme of the cbjections
raised by the cooperative at the hearing to the use of such opticn by
California handlers. In that regard, the cooperative pointed out that a
compensatory payment by a California handler at the difference between
the Lake Mead Class I price ard the blernd price in addition to the
Class I price assessed under the California regulations could result in
the California handler paying a higher price for milk sold in the Lake
Mead marketing area thanm the cost for Class I milk sold in such marketing
area by a fully regulated handler under the Lake Mead order. In further
support of its position, the cooperative noted that a compensatory
payment rate that results in a higher cost for raw fluid milk than the
costs incurred by a fully regulated hardler was declared invalid by the

. Supreme Court in its decision in the Lehigh Valley case.

The point raised by exceptor is valid and should bhave been discussed
in detail in the Department's findings and conclusions set foarth in the

~22~
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recommended decision, California handlers shoulc ot be assessed a
higher cost than fully regulated handlers under tne Lake Mead order on
fluid milk distributed in the Lake Mead marketing area. Rcocordingly, the
order should provide that the only time such option (Lake Mead Class 1
price lese the blend price, both adjusted for plant location) should
apply is when such payment rate results in a lesser payment than the
difference between the Lake Mead Class 1 price adjusted for the plant’s
location minus the California Class I price on fluid milk products
distributed in the Lake Mead marketing area.

RULINGS ON PROPOSED FINDINGS AND CONCLUSIONS

Briefs and proposed findings and conclusions were filed on behalf of
certain interested parties. These briefs, proposed findings and
conclusions and the evidence in the record were considered in making the
findings and conclusions set forth above. To the extent that the
supgested findings and conclusians filed by interested parties are

inconsistent with the findings and conclusions set forth herein, the
requests to make such findings or reach such conclusion are denied for

the reason previously stated in this decision.

The findings and determinations hereinafter set forth supplement
thase that were made whenn the Lake Mead arder was first issued and when
it was amended. The previcus findings and determinatiors are hereby
ratified and confirmed, excpet where they may conflict with those set
forth hereir.

(a) The tentative marketing agreement and the order, as hereby
proposed to be amended, and all of the terms and conditiors thereof, will
tend to effectuate the declared policy of the Actj

(b) The parity prices of milk as determined pursuant to section 2 of
the Act are ncot reasonable in view of the price of feeds, available
supplies of feeds, and other economic conditions which affect market
supply and demand for milk in the marketing area, and the minimum prices
specified in the tentative marketing agreement and the order, as hereby
praposed to be amended, are such prices as will reflect the aforesaid
factors, insure a sufficient quantity of pure and whalesome milk, and be
in the public interest; ard

(c) The tentative marketing apreement and the order, as hereby
proposed to be amended, will regulate the handling of milk in the same
manner as, and will be applicable only to persons in the respective
classes of industrial and commercial activity specified in, a marketing
agreement upon which a hearing has been held.

RULINGS ON EXCERTIONS

In arriving at the findings and conclusions, and the regulatory
provisions of this decision, gach of the exceptions received was
carefully and fully considered in conjunction with the record evidence.
To the extent that the findings and conclusions and the regulatory
provisions of this decision are at variance with any of the exceptions,
such exceptions are hereby overruled for the reasons previously stated in
this decision.

MARKET ING AGREEMENT AND ORDER

Amended hereto and made a part herecof are two documents, a Marketing
Agreemerit regulating the handling of milk, and an Order amending the

— 2
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 1136 and 1139
[Docket Nos. A0-309-A27 and AO0-~374-A11]

Milk in the Great Basin and Lake Mead Marketing Areas; Decision on
Proposed Amendments to Marketing Agreements and to Orders

AGENCY: Agricultural Marketing Service, USDA.

ACTION: Proposed rule.

SUMMARY: This decision merges the Great Basin and Lake Mead Federal milk
orders, based on industry proposals congidered at a public hearing held
Matrch i8-20, 1886, in Salt Lake City, Utah. In addition to the pPeSéﬁbLy
regulated marketing areas, the merged "Great Basin" marketing area would
include the presently unregulated portion of the State of Utah, two

counties in Wyoming, and additional counties in Idaho. The provisions of

the merﬂnd order are cnneral]v Pnffnvnad after those of the tweoe anpn_rate

orders, and the present Cless I price differentials at Salt Lake City and
Las Vegas are maintained.

One feature of the merged order not now contained in either order
includes, in the pool plant definition, a manufacturing plant located
within the marketing area and operated by a cooperative association. The
obligation of a partially regulated distributing plant operator regulated
by a State order would be determined by the value of the fluid milk
products distributed in the Federal order marketing area at the
difference between the Class I price paid by the handler regulated under
the State order and the applicable Federal order Clags I price.

For the first time in the Federal milk order system, the merged
order includes a plan for pricing milk on the bagis of its protein, as
well as butterfat, components. The differential value of milk used in
Class I and Class II would be pooled to determine producers’ shares of
the higher-valued uses, and the value of protein used in Classes II and
III would be pooled with the value of skim milk used in Class I to
determine the value of protein in producer milk.

The merger is needed to reflect changes in market structure in that
the two separately regulated areas have become, in effect, one common
market. Cooperative associations will be polled to determine whether
producers favor the issuance of the merged order.

FOR FURTHER INFORMATION CONTACT: Constance M. Brenner, Marketing
Specialist, USDA/AMS/Dairy Division, Order Formulation Branch, Room 2968,
South Building, P.O. Box 96456, Washington, DC 20090-6456, (202) 447-7183.

SUPPLEMENTARY INFORMATION: This administrative action is governed by the
provisions of Sections 556 and 557 of Title 5 of the United States Code
and, therefore, is excluded from the requirements of Executive Order
12291.

The Regulatory Flexibility Act (5 U.S.C. 601-612) requires the
Agency to examine the impact of a proposed rule on small entities.
Pursuant to 5 U.S.C. 605(b), the Administrator of the Agricultural
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amount due for such milk. He argued that the proposed partial payment
rate constitutes an overpayment for milk delivered during the first

15 days of the month, and should be reduced to the level of the previous
month’s Class III price.

A witness for IMPA testified that by the time producers are paid for
milk delivered during the first 15 days of thée month, they have already
delivered 29 days’ milk production without receiving any payment at all
for the milk delivered. He characterized the present payment schedule as
requiring a substantial extension of eredit and credit risk which dairy
farmers can ill afford. The witness stated that the partial payment
provides cash to producers, enabling them to pay their bills and reducing
the amount of credit they otherwise would be required to extend to
handlers. He testified that farmers today are in a tight cash position,
and should not be faced with reduced payments for the milk they have
delivered. The witness admitted that a dairy farmer who ceased milk
deliveries during the second half of the month could be coverpaid for his
total production if the partial payment for his first 15 days’ milk
deliveries is determined by the rate proposed by merger proponents.
Proponent witness stated that he would not be opposed to allowing

authorized deductions to be made from partial payments to producers.

The partial payment rate under the order applies only to milk
delivered by producers during the first 15 days of the month. It seems
clear that payments made for deliveries of milk during the period should
not exceed the greatest possible pool value that might acecrue to such
deliveries. On the other hand, producers under the order usually have
delivered nearly an entire month’s production before receiving any payment
for any of it. This problem counld be addressed by requiring partial payments
to producers to be made earlier, or by requiring partial payments to be made
twice during the month rather than once. In any case, neither of those
alternatives was proposed or discussed in any testimony. Accordingly, the
partial payment rate determined by multiplying the previous month's Class III
price by 1.2 should be adopted, but should never be allowed to exceed the
level of the current month’s Class I price.

Partial payments at the rate adopted should not be required in the case
of producers who ship milk for only a small part of the second half of the
month. Given the present relationship of the uniform price and the partial
payment rate, such producers would very likely be paid more for their first
15 days’ delivery of milk than their entire production for the month is
worth. For this reason, partial payments would be required toc be made only
to producers who continue to ship milk through the 17th day of the month. 1In
addition, overpayments to producers on a partial payment basis can be avoided
more easily if deductions deemed proper by the market administrator and
authorized by producers are allowed to be made from producers' partial
payments. Such a provision would help to assure that producer payments are
more evenly spaced throughout the month, and that the deductions to be made
from a producer’s final payment would not exceed the total amount due to the
producer for his milk production during the second half of the month.

11. Obligations of partially regulated distributing plant

operators. Two options for computing the obligation to the pool of the
operator of a partially regulated distributing plant that is also
regulated under a State order that provides for marketwide pooling of
producer returns should be eliminated. Under the provisions adopted
herein, such a handler may settle his obligation only by paying the
amount that the Federal order Class I value of the fluid milk products

" -60-
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that such plant distributes in the merged Great Basin marketing area
(less Class I receipts from pool sources) exceeds the value of the milk
at the applicable State order prices. Partially regulated distributing
plant operators who are not regulated under a State order that provides
for marketwide pooling would continue to have the same options under

which their obligations to the pool are currently computed.

Under the present provisions of the Lake Mead order, every partially
regulated distributing plant operator has three options that may be used
in settlement of its pool obligations:

{(a} The plant operator incurs no payment obligation if the operator
purchases from any Federal milk order source an amount of milk classified
and priced as Class I milk that is equivalent to such operator’s fluid
milk sales in the marketing area. Such purchases, however, may not be

used to offset any obligation under another Federal order.

(b) The plant operator incurs no obligation under the order, except
for an administrative assessment charge on the volume of fluid milk
products disposed of in the marketing area, if the operator’s payments to
dairy farmers and to the producer-settlement fund of any Federal order
are not less than the pool obligation that such operator would have
incurred if such plant had been fully regulated under the order. Under
this option, which is commonly referred to as the "Wichita" option, a
plant operator whose payments for milk are less than the order’s
obligations may pay the difference either to its own dairy farmers or to

the producer-settlement fund.

(¢) The plant operator may choose to pay to the producer-settlement
fund the difference between the Class I price and the producer blend
price of the order [both prices adjusted for the location of the plant]
on all fluid milk products distributed in the marketing area [less any
purchases of milk classified and priced as Class I milk under under any
Federal order]. :

In addition, a partially regulated distributing plant operator
regulated under a State order has a fourth option under which his pool
obligation may be determined:

(d) The plant operator may choose to pay to the producer-settlement
fund the difference between the Class I price applicable at the location
of the plant and the applicable price for the fluid milk products
distributed in the marketing area as determined under the State program.

The present Great Basin order contains only options (a), (b) and (c)
for determining obligations of partially regulated distributing plants.
Those options will be sufficient for determining the pool obligations of
such plants not regulated under a State order. For determining the
obligationa of such plants that are State-regulated, options (a) and (d)
will be sufficient.

An IMPA witness testified that some of the options currently
available to determine the pool obligations of all partially regulated
distributing plant operators are inappropriate for determining the
obligations of such handlers that are regulated under a State order
providing for marketwide pooling. According to the witness,
approximately 20 percent of the fluid milk distributed within the current

' Lake Mead marketing area is distributed from plants located in southern
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California. He stated that these handlers are regulated under the
California State Pooling Plan. Under the State Plan, he said, regulated
handlers are required to pay for the milk they use, according to the
class in which it is used, primarily on the basis of the butterfat and
solids-not-fat contained in the milk. The value of all the milk received
by each California handler is pooled on a marketwide basis and then
redistributed to producers on the basis of the individual producer’s
production quota and base. As a consequence, the payments received by
dairy farmers supplying individual plants have no direct relationship to
the uses made of their milk by the handlers receiving it, or to the
amounts paid into the pool by the receiving handlers.

The witness stated that the payment option currently available only
to California State-regulated handlers, which prices sales in the
Marketing area at the difference between the State order and Federal
order prices, is a precise method of determining the exact cost
difference of the products. According to the witness, the other payment
options available to partially regulated distributing plant operators
have no validity in comparing the cost of the products under the State
and Federal orders. The witness’ position wasg that the costs attributed
to the handler in payment options (b) and (c) above do not accurately
represent the actual cost of the milk used Ly a California-regulated
handler in the fluid products distributed within the Federal marketing
area. He explained that under California reguletion, the price paid by
handlers for milk used in fluid products is publicly announced and
strictly enforced. He stated further that the milk pooling plan operated
by the State of California differs so greatly from the provisions of the
Federal order that the values which must be computed under options (b)
and (c) above are extremely difficult to determine for
California-regulated handlers. Therefore, he concluded, only the present
payment option that takes into account the actual prices paid by
California handlers for milk used in fluid products should be used to
determine the payment obligations of such handlers. Although California
handlers would be the only ones affected by the proposed provision under
present marketing conditions, the witness stated that the payment
provision would apply to any partially regulated distributing plant
operatorgs regulated under any State order that provides for marketwide
" pooling.

The representative of Safeway Stores, Inc., a company operating
multiple distributing plants, one of which is a large distributing plant
in southern California with fluid milk sales in the Lake Mead marketing
area, testified that the company would prefer to retain in the order all
of the payment options currently available to the operator of a partially
regulated distributing plant. The witness algso proposed changing the
language of the provisions governing the obligation of a partially
regulated distributing plant operator regulated by a State order. The
proposed modification would determine such an obligation on the basis of
the difference in value of the fluid milk products distributed in the
marketing area under the State and Federal order prices, rather than
multiplying the pounds of such disposition by the difference between the
applicable prices. The post-hearing brief filed on behalf of the handler
expressed the opinion that the importance of retaining the present
payment options of a partially regulated distributing plant operator is
not as great as the handler considered it to be at the hearing.

The proponents’ position with regard to partially regulated
distributing plant obligations was supported by a witness representing a
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Great Basin pool distributing plant that had not yet begun operating at
the time of the hearing. The witness supported the proposal in the
interest of assuring that all handlers distributing fluid milk products
in the marketing area have uniform costs for milk that is used in similar
products.

Federal milk orders contain provisions that establish payment
obligations of handlers who distribute fluid milk products within the
marketing area, but not to an extent great enough to meet pooling
standards. These obligations are imposed for the purpose of assuring
that all handlers who distribute significant amounts of fluid milk
products in the marketing area are subject to comparable costs for such
milk. Payment obligations that would result in a cost of milk to a
partially regulated distributing plant operator greater than that which
would be imposed on a regulated handler would amount to a trade barrier.
However, there is no indication that computing a partially regulated
distributing plant operator’s obligation to the pool on the basis of the
difference between the values of the handler’s milk under the Federal and
State milk orders would be considered inequitable or a barrier to trade.
Such a handler would be paying no more for milk distributed within the
marketing area than the fully regulated handlers with whom the
State-regulated handler is couwpeting. At the same time, fully regulated
handlers wculd be assured that the partially regulated handler has not
obtained a competitive advantage by virtue of paying less than they are
required to pay for milk used in fluid products.

Proponent witness' testimony in the hearing record is contradiectory
regarding proponents’ intention as to whether the obligation of a
partially regulated distributing plant operator should be determined on
the basis of the difference in price between the Federal and State
orders, or the difference in the values of the fluid milk products
concerned as determined by the Federal and State orders. Most of the
language in the section of the proposed merged order that deals with
obligations of partially regulated distributing plant operators is
identical to that in the present separate orders.

Proponents’ modification of the language of the present Lake Mead
order relating to such handlers that are State-regulated seemed to
indicate that proponents wanted the State-regulated handlers' actual cost
of milk to be the amount compared to the Federal order value in computing
the handlers’ pool obligation. However, in exceptions to the recommended
decision, proponent argued that its testimony had been misunderstocod, and
explained that its intent had been toc compute the obligation of partlally
regulated distributing plant operators at the difference between the
Federal and State order Class I prices. According to proponent,
variations in the butterfat and nonfat solids contents of the milk
distributed by both Federally-regulated and State-regulated handlers are
to be expected and have no bearing on the Class I differentials charged
.to handlers. Therefore, proponent stated, such variations should not be
considered in any determination of the rate of compensatory payment
charged to partially regulated plants.

It is recognized that the Class I prices published by the State of
California are for informational and comparison purposes, and doc not
determine exactly what a California-regulated handler actually pays for
milk used in fluid products. However, the published prices do reflect
what a handler would pay for milk of a standard butterfat and nonfat
solids content, as Federal order prices reflect the value of milk at a
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standard butterfat content. The content of both butterfat and nonfat
solids in milk distributed by both State-regulated and
Federally-regulated handlers can be expected to vary between handlers.
It would not be appropriate for the market administrator to become
involved in determining the nonfat solids and butterfat content of milk
distributed in the marketing area by State-regulated handlers in order to
calculate the obligations of partially regulated distributing plants.
Therefore, for the purpose of determining the amount of payment to be
made by State-regulated handlers distributing milk within the Federal
order marketing area, consideration of the State and Federal announced
Class I prices will be sufficient.

The intent of the section of the merged order dealing with the
obligations of partially regulated distributing plants not regulated by a
State order was to leave guch obligations unchanged.

{ 1139.76{(a)(1){iv), as published in the recommended decision, would

change the computation of obligations such a handler would have to the
marketwide pool. Therefore, the language of that paragraph has been
changed from the recommended decision so that those handler obligations

will remain unchanged.

12. Administrstive previsions - administrative assessment. The
maximum rate of payments by handlers for the cost of administering the
merged order should be 4 cents per hundredweight. Such payments are
required if the market administrator is to perform the necessary function
of administering the merged order. The 4-cent per hundredweight rate is
the same as under the two separate orders, and was proposed at the
hearing without objection. Continuation of the 4-cent rate should enable
the market administrator to administer the merged order effectively. If
experience indicates that the merged order can be administered at a
lesser rate, the order provides that the Secretary may adjust the rate
downward without the necessity of a hearing.

Deduction for marketing services. The maximum rate of deduction
from payments to nonmember producers for the cost of providing marketing

services such as butterfat and protein testing and market information
should be 8 cents per hundredweight. The marketing service deduction is
necessary to reimburse the market administrator for providing such
services to producers for whom the services are not provided by a
cooperative association.

Currently, the maximum rates under the separate orders are 6 cents
under the Great Basin order and 7 cents under the Lake Mead order. A
6-cent rate, which was proposed at the hearing without objection, should
enable the market administrator to provide adequate testing and
information services to nonmember producers. The marketing service
deduction rate, like the administrative assessment, may be adjusted
downward if the maximum rate is higher than necessary.

Because operation of the merged order would require that all
producers’ milk be tested for protein content, the market administrator
would be authorized to establish, as well as verify, producer tests.
Although not proposed, such a provision is necessary because it is
apparent from the hearing record that not all of the handlers of producer
milk in the merged order area are equipped to test for protein content.

Merger of the administrative expense, marketing service, and
producer-settlement funds. To accomplish the merger of the two orders
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eanily if deductions deemed jn-oper by *
" the market administrator and authorized
by producers are allowed to be made -

7 . from producérs’ partial payments. Such -

" 8 provision would help to assure that

producerpaymenu are more evenly
- spaced t the month, and that
' thndeducﬁons to be mada froma -7

mmadecanele Qaal o oom— o o [ QY

reducer’s lnal payment would-not "™

- exceed the total amount dhie to the -
¢ . producu for his milk prodnct!on durlng

.‘~ ucond half of the month. -
= Obligations of partially mgulated

H"""M ng plant opsrators. Two " -

<. options far computing thé obligation to
- the poal of the operator of a partially
. -regulated distributing plant that is also
. regulated under a State order that =
. provides for marketwide pooling of
.‘produw returns should be ellminated
. . Unider the provisions adopted herein,
“such a handler may settle his obligation

.- only by paying the amouynt that the - -

- Federal order Clags 1 value of the. fluid
milk products that such plant dmtn'butes
in the merged Great Basin marketing
area (less Clase I receipts from pool ~ -

-sources) exceeds the vahie of the milk at
"the applicable State.order prices. -
- Partially regulated distributing plant

.- _operators who are not regulatad under a

- State order that provides for - . --:.

marketwide pooling would continue to

- have the same options under which their
obligations. tn the pool are. currmtly :
computed. . Tl LR LT

" Under the pruont pmvisiom of the
Lake Mead order, every partially - -
regulated distributing plant operator haa
three options that may be used in -

~ - settlement of its pool obligations: - -

" (@) The plant operator facureno - - -~
. payment obligation if the operator - .
purchases from any Pederal milk order -
source an amount of milk classified and
priced as Class I'milk that {s equivalent
to tuch operator's fluid milk salea in the
marketing area. Such purchases, -
- howevaer, may not be used to offset any
: obhgauon under another Federal order. -
- (b) The plant operator incursno  *
obligation under the order, except for an’
administrative assesement charge on the
volume of fluid milk products dilposed .
of in the marketing area, if the -~ - ;
operator's payments to dairy fermers
. and to the producer-settiement fund of
any Federal order are not less than the
- pool obligation that such operator would'

fully regulated under the order. Under
this option, which is commaonly referred
.to as'the “Wichita"” option, a plant -
aperator whose payments for milk are’
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lags than the order’s obligations may

pay the differencs sither to its own dalry

gnn:‘en or to the ptoduceﬂottlement

(c) The plant upentot my ehoooe to
pay to the producer-settlement fund the
difference between the Class I price and
the producer blend price of the order
[both prices adjusted for the location of
the plant] on all fluid milk products
distributed in the marketing area [leu
any purchases of milk classifisd and
prt:ice?u mmlmﬂkundarmyl?edenl
order

In addition, a partially ugnlnml
distributing plant operator regulated
under a State order has a fourth option
under which his pool obhgnﬂon may be
determined: ‘

{d) The plant operator my d:oose to
pay to the producer-settiement fand the
d:ﬁerence betwem the Class I price

mtdam alfila alacs
T

uppuwuu: at the locaton of the

and the applicable price for the

milk products distributed in the .
marketing area as d.tamlnad nnder tho
State p! '

The present Great Basin order
contains only optiona (a}. (b) and [c) for
determining obligations of psrtially
ragulated distributing plants. Those
options will be sufficient for
the pool obligations of such plants not
regulated under a State order. For
determining the obligations of such .
plants that are State-regulated, optmns
(a) and () will be sufficieat.

An IMPA witness testified that some
of the options currently available to
determing the pool obligations of all
partially regulated dmribuﬁng plant
operators are inappropriate for

- determining the obligations of such

handlers that are regulated under a
State ordet providing for marketwide
pooling. According to the witness,
approximately 20 percent of the fhiid
milk distributed within the current Lake
Mead marketing area is distributed from

- plants located in southern California. He

stated that these handlers are regulated
under the California State Pooling Plan.
Under the State Plan, he said, regulated
handlers are required to pay for the milk
they use, according to the clags in which
it is used., primarily on the basis of the

butterfat and solids-not-fat contained in

the milk. The value of all the milk -
received by each California bandler is
pooled on a marketwide basis and then
redistributed to ucers on the basis
of the indivi producer’s prodnction
quota and base. As a consequence, the
payments received by dairy farmers
supplying individual plants have no
direct relationship to the ases made of
their milk by the handlers receiving it. or
to the amounts paid !ntethepoolbythe
raceiviag handlers.

- California

) provinmmnfthal’ederalorder!ﬁntthc "
. values which must be computed under
- opuom(b)md(c]nbovamaxmly
. difficult to determine for California-

" undsr
: wrtnulatatedthatthepaymt B

distributing plants, one
h:ﬁom ting plant in southern - -~
with fluid milk sales inx the- . .

The witness stated that the payment

option currently availabls cnly to .

California State-regulated handlers, ’ '.
which prices sales in the marketing ne-

" at the difference between the State * -

order and Federal order prices, {s:a
nmdumethodddetetmmmthamct
cost difference of the products.
Accordmgtothcmm&zothn
ayment options available to :
resnhted distributing plant operators -
have no validity in compering the cost of
the products under the Stateand " .- -.
Federal orders. The wiitness’ position ‘
was that the costs aitributed to the :+ -
hardler in payment optinons (b]nnd(c)
above do not accurately represent the
actual cost of the milk used by a
-ngulatedhandlermthcﬂmd
products distributed within the Fedsral

mmmrmlmuthumyx .!ulull

cheli i Skt
pool opera y tate of .-
California diffars so greatly frain the

P

mﬂat&d:ﬂ?.mmhe S
conclu present payment -
uonthttukumtomounttheachnl
pncupddby(hhfurmahandleufot |
mﬂkuaedinﬂmdprodnchahouldhe w
used to determine the payment "
obligations of such handlers. Althnudt
Cahtomiahandlmmldbe!hzmly
ones affected by the proposed provision
tmrk-hngcondil!om.!he

wouldlpplytaanypuﬁ-hy

regnludt::f:dumy&m that L
Itenpreunnhnnf&fumm
Inc, a company operati

'regulnteddlstribuﬂngplm

Ldneuudmrkedna area, testified that

pany would prefer to retainim .,
!heorder of the payment options”. = -

'currentlyavulablctotheopmmoh' .

ted dis! ant.
regula tributing pl Ih.

a Stata ‘ ;
mod:ﬁcaﬂonwoﬂddehmm:mdlm o
obligation on the basis of the difference -
in value of the fluid milk products )

-dMMMmmmmMmuwh”

the State and Pederal order prices,

rather than multiplying the paundl ot
such disposition by the difference
between the applicable prices. The po:t-

b Men axmeassad tha aninfon that ﬂn

" importance of retaining the

* witncaa sup
" fnterest of auudng that eIl handlers’

' dumbuihgﬂmdmlkptoductlmthe
+ marketing area have uniform costs for

"amounts of fluid milk products in fi
» marketing aree are subject to -
-'comparnbleeoetﬁormchmﬂk

a cost of milk to a partially

+" indication that computing a partially

..mathnnthcfuﬂyreguhtedhandlen
mltiple. _-hmpeung.mﬁememmﬂy
ﬁwm‘”d&mmmmmmMMMMMu.
4uotobtunedlmmpeﬁtlveadvamge-m- '

‘nqulredtopayfarmn;usedmﬂn!d

. difference in price between the l’eden!

° hearing brief filed onﬁehnlfofthe

HOOUIUE GAPAGCODOMW Wi V)i

present- "~
payment options of a partially raw!nte&
- - distributing plant apératar is not as “,*
. greatas thehnndlzrcnnddmdlttobe

at the hearing. i »..

+ The ptopomu poe(tion wuh mglrd

artiall distrib
- -ohgg- y regulated uting plant

tions was supported by a witness :

* pepresenting a Great Basin pool '+ 7" ..

distributing plant that had mtyetbegun
operating at the time ofthshearlng.m
artedthepmpoulln&e o

13

» milk that is used in similar producta. 7
Federal milk orders contain provisions

. thntembushpeymentobhgahmof-,“ .
. handlers who distribute fluid milk ~7< 0
: - products within the marketing m.,'!ml .

n .
. s publicly znnownczd ond amrictly .. : not to an exteat great enough to met

pooling standards. These obligaticiis ars :
lmpocedfotlhepurpou of assuvitig that
all handlers who distribute signiticant

Paymentobhgnﬂmthatmddng%;,_f '

L'.

regula
distributing plant operator greater ! than
- that which would be imposed on &’
. regulated handler would amount fo
- trade barrier. Howeve, there is nio’ "

: regulated distributing plant operatos’s .
obllgnnontothepoolonthnblnloﬂh_a

" difference between the values of the 7
handler’s milk under the Pederaland "=,
State milk orders would be considered. -
ineqmmb!zornburlertotnd’e.ﬂucha
. handler wonld be paying no more for~ " "
. milk distributed within the matketing ™" -

with whor the State-regulated handler’ *
ted handlers would be assured—

bymofpayingleuthantheym.

< e

ll:egmmugmmgret:m-c!lu:omradxct:;ry ‘j{b.“ R
proponents’ intention as
whcth::d tl;eh obligation cl)fn pumgy o
regulal tributing plant or =~ -
should be determined on the am‘r




in the value cotisidered to have been
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pment sepnnte orden Homver. .
proponents have modified the language

ef 0_'-= p.;—‘.nnt T -Le \l‘ad v.n-JA- relating

. to such l:i.m'l%lm otl;?é ara State- = .
regullte e m cation changes the
-determination of such a handler's s

bligation from the Class I .
:lflflnsm?-: under the Y.:l-umn:l th-

o ordmswundﬁmncebotwmm

- valuae of the milk nsed in products - . -
dupoudoflnthomxhhngmulttlu

. location. and the amount paid far the
mﬂkbythshnndlerundetthasute
prognm.ltnm apparent that if

-. proponents wished to use the same

. method of determining the obligation of
a partially regulated distributing plant
operator e ia surreatly in wee under the

- Lake Mead order, their pro, proposed order -

?"x‘x';..“".ﬁ."“"’ ot Janguags of the Lake
L) present language o
Mead order. Therefore, there ia reason

to concinde that proponent intended the '

;. State-regulated handler’s actual cost of
mﬂktobothoamountmpmdtotho

Federal order value in computing the ..~

- handler’s pool obligation.

..i°"° s o 'f.f.'i,"’““m t
tnoss to using

~ Federal-State value differenceto . -

. compute partiglly regulated handler

. obligations, rather than allowing such

*. handlers a choice of payment plans, was

i thatﬂwpreducouttothnhandh:rnf

. the milk distributed in the

- order is known. Payments owed by
' California-regulated handlers for milk

~ . uedmﬂmdpmdnd:mdetmmedby' for the

. butterfat contained in the milk, plus an 3

" the amount of nonfat solids and

. - added value for the volume of “fluid
camu”mwhchmmmpmum
meiomuomllnd
o8, the State of California
pﬂee.'ndspﬂee.

Eub hes & Class |
'. owaever, I8 not the basis of de
whatnnylnndhrncml!ypayukrnnlk

used in fluid prodocts. Tha published
, » California Class [ price is, rather, a.

nﬂseuonom.vamafmmand’” .

- pounds of fluid milk containinga - -
: .ltandardmomtofbmundmht

solids. As such, it should not be used to
.. dotermine what a Califormia ted
- handler has already paid for used
-Inﬂul products.
- ‘I'hovaluofmﬂkpooledmdutlm
-.California State order is likely to be

.ﬁecmdby:headmuonofmmmm.'

- . for which the handier must pay. -
Althuughpmponentwimindnaud

' ..,.thatp:vponantdoennotwhhdn

: addition of nonfat solids lobemd:dea
. paid by the handler under the State

. credited against the Federal order va]uo'

| to fluid milk products shouidbe -
- determined by the applicable State- - -

Federal arder Clase I price, adjusted for g oo - u POIca:

" Buid milk products distributed ta the
~ marketing area by a state-regulated

order. aur.h fortification does, indeed.

add to tha handler 8 cost of milk. It

e e oo 8_ AL _

WD“ICI DE msqumlule 10 eXcinge e cost -

of fortification from the value 10 be
of milk distributed in the marketing area .

' by a Stlte-regulated Iundlu. The value

s de3_ _ 11_ .3
io UU uunuuu.'a to nonnu SQLGSs aaaea

'l‘hmnhouldbenodiﬂaltym
esiablishing the Federal order vaiue of -

handler. The same

SKilli mMux, @djusted 10T J0CaUGD, that

‘used to determine the value of producer

m!knoedinduthhouldbcmd.ln '
addition, the vahie of butterfat in mch
products can be determined by
mnlﬁnlvlna the nnmdn of butterfat bv

the bunerfat pnce to be pn!d pmdnecm

. lfthaamalvalnea of the milk wider the

pooling systems ars compared. any
obhgaﬂonohparhnllyregulaled U
distributing plant operator to the paol
will have been determined bly. -

- Therefore, the difference in value of the ~
= * in-area dispositions under the Federal
" and State pricing systems should be " °

used to compute the pool obligations of

. partially regulated handlers. rather than
- the difference between the appropriate ~

mbyhandluueguhtedmdansuh " Federal and State order prices.

. 12. Administrative provisians—

" administrative assegsment. The

maximum rate of payments by handlers
ltofadmm:tcnngthemerged
Y bc‘m"pef L. .

maximum rate of deduction from.

services .

. - such as butterfat and protein testing and
" market information should be 6 cents

. service deduction js necessary to
. . reimburse the market administrator for
... providing such services to producers for

‘ad

B themugedordqr"l‘he!— ;

whom the services are not pmvlded by a
cooperatrve nuoclatmn. ‘

Currenily, the maximum rnteo uncler

.- the separate orders are 8 cents under the

Great Basin order and 7 cents under the
Lake Mead order. A 6-cent rate, which
was proposed at the hearmg without

alla st

T gujeiuon. should enable the market ,

edministrator to provide adequate . -
testing and informatian services to

- - ' nonmember producers. The marketing
- service deduction rate, like the - -

.Am-n--mﬂi‘ne a--==-‘nm=‘ "m“-‘y k

ted downward if the maxnnnm fate
or than necessary. .
Because operation of the marged otder

would require that all producers’ milk be
teated for protein content, the market

ndmims ator would be nnthorked to

eindmdul orders
mied. Similar procedures
d mthrespectlnthe :

marketinga and producer- .
settlement find reperves of the .
individual frd y labilities of such
funds undps vidual orders should
be paid fibm the appropriate new funds
~ establishgd under the merged order.

emdividual

orders uhould be paid to the appropriate

combined fund undet the merged order.
The money paid to the edminjgtrative
expense fund is each handler’s
proportionate share of the cost of

- administering the order. It is anticipated
' that all handlers currently regulated .
" under the two orders will continue to be

" regulated under the merged order. In

view of this, it would be an unnecessary

*~ - gdministrative and financial burden to
- allocate back to handlers the reserve

funds under the individual orders and
then accumulate an adequate reserve for
the order. It is equally equitable
and more efficlent to combine the = -
administrative monies accumulated

- ynder the individual orders and to pay
- any liabilities sgainst such funds from

the eomohdahd fund ofthe marged -

- Ol‘de.l‘. LU

- The monsy- lecumuhted ln the
marketing service funds of the .
individual orders is that which has been
paid by producers for whaom the market



