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l?laintiff~'~motion:is denied since they fail.. exclusive'economic zone for a New Zealand 
to demomtrate the threat of immediate and fishing company brigmated from, the Soviet 
irreparable harm absent injunctive relief. Union for purposes, of marking statuk.. 

Tariff Act of 1930, $§ 30'4, 864(i}, '8s 

, smkinded, 19 U.S.C.A. $1 1304,' 1304(a). 
o ;KEY NUM~ER rnmn G= ..,.: :, " : . 4:, fish ef+ . I . . , . -  , .  - , , , 

, I  . . ~ , ,  
- ,  

. . ,  lnternittdnal Law b 8  ., .' +: : . .. , , ' . '  

. . '  ' 
. T .  . . A sovereign state i e  free -in ib &rib 

. . I : I .  rial ,sea to ,prohibit fishing :by fo~eigners,. ' 

rnonopoKze ithe fishing rekurces and ex-,. 
KORU NORTH AM!ERIc~ PldntW, :. , ploitation thereof, # a n d  fully control those . 

. .  . .  '. # 

. .. waters. ' .  
. .  . . v. ' (  I ,. ' 

- . 
, , 

UNITED STATES. Defelidant. ''; 6..  Cuetoms Duties .*22 
' .  , coua NO. 8b i -00292~"  ' ,  

'1n. as&rtain&g 'what constitutes coun- 
. . , . . , 

. . , . , ,  
try of origin under marking ,statute, a 

, United: Stakes Gourt of :: 
' 

court must h o k  at  sense in which term is ' , . 
: ..;- . . International Trade. * :-' : ... u ~ k d  ,,ig g d t u t e ,  fefdrehw to purpose 

, . , , .  . 

., , " , N;$. . 23, ' , ,  1988. . , ., , .  . - . of.: particu)dkii' legkktion 'hvolved. T&Zf ' .- '% A& of ,  1980, ,$§' 3'04, 304(a), as amended, 19, 
. ' -  u.s.c$.. .. , - e$ I,.. '1304, ... .1?04(a). , .  ' .  . 

: ,  '. , .  ( I  

Fish hnporhr .brought adon to can- 6. C*a- Duties e22 . . . .  
0 . , ,  

test Customs -5emice's  exclusion^^ of., fish 
upon. detemiinati~nm~that fish wepe improp ', Although .fish were caught in New. 
erly .marked as to country of ,oyigia. .:The.' Zealand7s claimed exclusive. ecsnomic' zone 

Court. of Interhational, Trade, Teoudas,  5., by 8oviet flag ship, and thus, could have 

held that fish' ,mere . subatantidy: trhs- been conaidered originating &om ' Soviet 

forme! in, :Korea, .and thus, country .of ,ori- Union for purposes of marking statute, ad- 
ditional plrocessing of firjh .in Korea consti- gin,, should haye been meked,. .as Korea,. 

C .  
tuted . a !'substantial transf~~t ion'"  .of 

Ordered accordingly. , . , 
, . 

I . ,  . 
. ' ,  fish .n&cessitating that ;Ule country of origin', 

., : .-, , .. ' - , . be. de~ignated BB Korea. .*Tariff Act a of .. 

1. Cueto* 'Duties ?22. 1930,i$§ ,304, %OL(a), as &ended, 29 :U.%C. 
, , t  

. A #&. 1804, 1304(a). .. .. . 
. . . , .on the'hiih ie&.,'iointry of brigin Of , , . Wordr ,&a vPh.'s . 

fish jsdeg%ed,,b? flag of cakh&:ve~- . . fpr,.,othp,, j,udjciY qnrm~tiom .and :. 

sel.. . .  . . . ', d c p p . ,  ... . ~. 
, . . .  ' I ,. ' ,:  . ' . *,' , . , ,  . .: . s , :  : 

2. 'Tntematlonal Law a-7 . .. . 
'. ' A  ship 'on.:tbe ,Egh seas is ansidered 

foreib terrikq, fun'&onsllP, a floatidg 
i s I d  of th6- cou'nlzy. to ' which ,it, belongs. 

Sovekign ~fsl+. poe~$eeses : nothing 
more than a priferential fishing zone .with- 
m its excluive ecoaemic zone derived horn, 
United Nation8 Coh~&ntibn,on the Law .'of 
Ge, ~ e i  ', &nd .'re+ki ,c&tml, :bf '3~hh.k ie 
sources'- in':,thai 'zone only for, purpose. of 
optimum utiljzation ad to'preeent unnee- 
essaiy exhadstion of reabnrces; ,therefore, 
fish 'caught by Soviet vessel' &d ,initially 
processed on that vessel in Mew.Zealand's 

. 7; ~ustkrns .Duties 6 2 2 '  
ksubs,trmtia~ trinsf $matioh of"& prod- . 

uct, fur purposes 6f deteridnhq$ "country , 

of .ok+t,. of 'pfodiict w i ~ i ' h  meaning -of 

marking statute, o c d  where. mticles lose 
their identityas such ahd .become new a+- 
cles .! mew name, &wader and use, 
Tariff ,Act ' .of' ,1930, $5 304, 804(a); as 
amended, 19 U.S.C.A. $5 1304, 1304(a), ' :  

a.',fi&ob,:.~u&i eiz : ' . - . .:. . .  
.. . . ~ .~rocessor  who converts hport,ed ar- 

ticle ;into a .  dif3eerent , k c l e .  :having .s., new 
name; character or. us&' 3;s substan,ti$lly 
transfokmed imported article, thereby re- 
quiring 'markings. on product to reflect, that 
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change.. Taiiff Act of 1930; g+.804,8Q4(a), uct was correctly marked, . S h s t o h ~ i  improp- 
,amended, 19 U,S.C.A. 5s 1804, 1304(a). erly issued the Notice of Redelivery. 

. . 
1 

9. dus&qa ~ & e a  "'&2'z. , 

l m p o k d ~  article qeed not experimce 
change naine, character and' use to be 
substantially transformed, for purposes of 
marking statu*' only one of ..the three 
prongs needs, to. be satiefied for .produd to 
achieve substantial transformation, Tariff 
Act-of ,1930, g§. 304, 304(s), as amended, 19 
U.S.C:A. 1904, 1904(a). ; ' . .  . . .." *, 

' 

Coudert  roth her$,, Robert i. Bdeb ah& 
Michelle 5.' ~enjamm, .Neb Ydrk"City, for 

, . plaintiff. , , ,  , , 
.' ..: . 

~ i h n  R. Bdltoi, A~st.. ~tty; 'biii, R&h- 
&&& D.C:, Jbaeph, I. ~ i e b d i ,  Attorbey 
in: Charge, Intein:' Trade Field office; em- : 
merfial .Litigation ,Br*ch, ,US. ~ e ~ e p f  of 
Suestice , Michael P. '&ill and"' Bkbara' 
Epstein, New York City, of coumel; Karen' 
Pi. Binder, U.S. Custams Servicet New,York 
CiQ, for defendant. . -  . . , . .  . , , , '  ,. , 

. ~, . .. , .  . .!. , \ : , . :  . ,  
:&o~c&, I . , ., :judge: ,:, , . . ! , , , ,: ;' ' , , , 

I. plaintiff ,.. Koru , N o d  America, . b h g s  : 
thia.' action to. conkist :,the. .Unibd.. States, 
 toms Service's (Customs) . exclu~iori: of 
frozen Hold fill& -that .entered through the 
port ' of Seattle : ' under.. ;, entry 
# 110-0659025-8 :on . Feb-. .2&, 3988. 
Upon deWnin"g that plaintiff imptoperly 
marked the subject rnerch&dhe as a 
"Product of Necrp Zealand;! rather :than as 
a 'l'rodud~of the So,viet: Uqian," for coun- 

. try .of origip .purposes, ,,Cu,ssms bsued, a 
Notice.ol Redelivery with ,respect to ,-these 
goods.. .Plaintiff.claip3 .that,si*ce the pmd- 

, '  

1. The scientific is Macmrbnus fidvaezd: 
'mdiae Heaor, see Plhhdff's &Isf-f~'S@3~Ort of 
itc Modon far Pg&l Summary Ilpfgwgnr at G 7  
'[haeinhg . Phinn'ff's , .  Brief . , 1.. i .  . 

2. New Zealand defines irs EEZ as. b o y ,  areas ,d 
sea beyond and adjacent to the 'terkltoiid,.sw, 

. ha* as their outer :limits a :line -ad 
sawward from ' the defined, .b&e every p o h  
of which is 200 naurical mile$ from the nearest 
point ,af the basell&. I d  at 7. N& 'Zedand's 
d&nition is in accordad with he definition 
pmvidcd in thc Unimd Nations Convention on 

. . . . . # 

.: ' 

Background 
The fish, known .as the ,"'New Zealand 

Hoki," 1 were caught:6ff 'the' shores of New 
Zealand within its Exclusive Economic Zone 
@EZ).e They were caught by ships char- 
tered by FleGer Fishing, Ltd. (Fletcher), 
the largest fishing company in New Zea- 
land, while flying ,the flags .of New Zea- 
land, Japan 'and the Union ai! Sbviet skial- 
ist Rmublic.' The fish were beheaded, de- 
tailed; evio-ted and frozen ,aboard' the 
ships witl@ New Zealand's EEZ, then land- 
ed and offltkded in ~ e w '  zealaid where 
they were lcommingled and stored under 
Fletcher's control. . The initial processing 
aboard the veaael had to conform with all 
of Kew Zealand's fighing laws and regula- 
tions. 

.Once, ashore, the kigh were inspeded.and 
certified by. the New Zealand SMinieIxy of . 
Agriculture and Fighesles, as being of New. 
Zealand origin, fit-for h~man~cdnsurnption 
and caught in 'conformity .+ the require- 
ments k$osedm by ,New Zealand. . , , ' .  . 
The' ,fish' kere.'then.,'sent to ~ o k a  for 

further processing; they were"':htiwect, 
skinned, boned, triqmsd, gleeed, refrozen 
and packaged for expofition to the United 
States, 

The merehandise"&ived in the. ~ & d  
States in' &tons miuked "Product ofmNew . 

Zealand." Customs issued a gotice c$Iie- 
delivery against the merchandise in its con- 
dition marked as importe4, .Customs' poei-. . 
tion is .that #the fuh caught and commingled 
should be labeled, "J'roduct of ,the Soviet, 
union, Japarand New Zealand,;? based on 
the doctrine of the Law of the Flag. It 

' . .  

Law of ,he W C o d .  62/122, U.N. Sales 
No. R~3.v.5, ,Airid& , .  55, . 57 . (1983). 

,,' ' .  ,, ,, . . 
3. Akhough Custom originally determined that 

the carcons shodd be masked only as a "Prod- 
uct of the Sovici Union," they.hqe kbseq&enily 
revised their position to requ&& that the goods ' 
be marked as a "Rodua of the Sovia 'Union. 
Japaq and New because *e fish were 
caught by vessels flying the flags of those co- 
iries. R b c r b  in rhi opinion solely w rhe 
~avi6t: Unian will, for the sake of brevity, bk 

, assllmed''to encompass Cusroms' latter intent. 
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reasas :that since the IZEZ b outaide the Robbid (Inc.). v:., United Staks, 47 'I'reas. '. 
territorial waters of a country, it iq the Dec, 261,.T.D;40728.(1925) (fish are charac-,,. 
high, seas,, and %at fiah caught.on the.high terized by their first taking).. .. , . , 

p e d ~ e ~ f  the COUI& of the flag , ~ b h t i f f  .bintaib .that 'ae -tjfie; 
of' ,the., catching vessel. . PbhW, on the  ,, pfiadip]e:thdt the n&ondity of a vessel on . ' 

other hand, claims that the. fish,, aie ired- the 'hig% is'.a&te-kd by fie flag it 
ucts ! of N- zealand since. they , , yere flies, is of no ' relkirancb. to &is. p&iculx ", 

caught' within , ~ e . w  ,,&algd's EXZ 04 be- .. controversy, . Mause. the fisIi in. question '' 
'half of a ,Ney Zealapd company, ,and , were . , we+e.Baught inkhe EEZ by registered New 
st all tiGes Gmed by *at company,, .., , , ,, Zekland. sfibhbi wiseis on behilf ,'of the . 

~ t , t h e  hearkg of this action h,,a,+- New Zealand indud* an& against . . ib share 
briefg, the p&jes ,pieaented argumenb m. of the totdFallowable 'c8'khh1' Plaintws '. 

to a5&ef tbe.hgh are, a pr&t .of New : , R'plg h S&$Jp0d.!~f ~ d t i o n  for Po*. ' ' 
Zealmd a of fie- Soviet :Union;.,.,= S U ~ ? & ~  lzc8gment, and in o~P&- ' ' 
but ,sought ,b judgment on the , . tion ' 'to ~e$mdan:&' C~oseMot i i a  for 
larue of wheber the pmdu& ms j u b ~ b n ~   arti id Summa& J-t and h i s -  '' 

tially hannform&.m sooth gore,, .mreby " 1  at 18.(PEaint{gDs Reply). Plabtifi ad- " 
renderinpiit of soit. K~~~~ for ditionally, claims Ulat .the foreign ehips be, 
country of origin purposes. - .:, . ... . came' 'de facto 'yew Zealand fishing ves-' :' 

sels". despite 'being foreign 'owned , and , 

A t  the*direction of - the  Court *at oral Oaaed because: (U w,hraere t 

arpen&.the-pdesbriefed the issue per. by ~ d e r  to the Zes-,., 
taining to substantial bhsformation and land m a e r ,  for spedfie : ,  
agreed that the. fish were iubstantially parpoee enabling ,to,iedaUst tits . . . 
tranafotmad in South 'Korea: The follbw- ki:qkOt. alloution; @) pesse~s 
ing,diadeion sets f o f i  the Court's ratio- &neol~ed by mebh& N~~ ~ & ~ d  
nak fbi. finding that.:subskntial transforc lBTs;, ~ l ~ k h ~ ~  omed all ,the fish ,aright 
mation o c m e d  in South Korea. .. . 

, . .  . . U and pracessed'by .thb.:veesels;.:the vessels, 
, . :. . :I.- .. D + J ~ ~ - ~ ~ , ~ ~  , , ' , vhich were tampocarily'imported~.for~home , 

' consumption whereby Fletcher en&ehirito- 
A. The Law~of'the nag'  :.' , I '  . 

. . . ,  a deed , o f ,  cavepant plf .NZ $700,,00?.00 for 
[l,,zl OD or high sui,, 6 6  bf each ~"sel, +ere thought of86 N e r  & a m , .  . 

oridgin if, fish i{.de+&ined bithe  flag if land:(ishhg vease16, bp the, )Iew,~ealand: 
be 'catl;,Gg +essei. proctn, ~ & ~ b l ~  ~ i " 8 k y  of kgric<lture; and (8): *&Di: 

redor. ~ e n k r a i  :corrsented -h regis&.a6Pn, o f  , Mfg. v. Z'nited ~ i h t e s ,  ,GO  re&' Dec, 356, 
T.D. 45099 (1931). a , 4 , 1 9  CCPA 415, C,L. the vessels as '(Eiew Gal.nd fishins r4a-. . 

o. 9438, Cnt h i e d  287 u . ~  629,53 s.& sels.'' Plaintifls ~ r i c f  at;..+n:. , .fiii, .. 
82, 77 L.Ed 546,.(1932).4 .In international . p l a i M  age- t&at.the,,praper .. . . - .  p p t r y  . ,if .- 
law, a .,s* m. the. ,bg~ MnsideM, . origin is. New..Zealand . . ... ,. .I , . , , ,  . . .  , . , _ .. . , 

foreign territory,. funetiomlly, ."? floating . ,However, plain&s fiction : .  

island of.the country to*which fit] belonge.'! ,.. facto New. Zealand vessels". ignores that., 
Thump8on v: LUG-, 2 5 2 : ~ ~ ~ ;  358, ,361, 40: . even ebough'.the ahips .+ere 'regisi&ed:,in 
SXt. 853, 64 kEd. 612 (192O), . :'See also New Galtmd'for purposes bf!fishlng within. . 

4. b Procter & Gamble, the merchant h i p s  0f.a 
foreign country *ete f b ~ d  to be foreign tari- 
tory, and whale oil produecd upon them in the 
Antarctic Occw mJa  epnma to a US. compa- 
ny was considered p,duccd.  in g,for+ign, coun- 
uy within the meaning of the statute ,. involvd. . 
19 CCPA at 417. . , 

3. .Under the 'quola management system ' impk 
mcnted by New Zedland in the New Zealand 
Fisheries Act 19133 and the Fisheries ,Amend- 
ments 1986, Individual Transferable Quota 

( ~TQ)  is,:first allocated by the N& Zealand 
govemmenr to lndividuaIs and companies com- 
pri6i~I& the New Zcaland. ' fishing. iadunip. in 
order lo allocate that. inchspy's access to 'rhh 
fishing resodxce uiithin Rew.Zealand ;E6Z wa- 
ters, ,in i-eiance of ;New ;Zealand's fishery 
consmition and &ageinkt 'regime- Sic 
PlaintifYs Brfaf at, 8; Plaintiffs Sta~menr of Ma- 
terial.'Aczi &, to Which 2 % ~  ir ko Genuind 
h e  to'&, Tied at 5, para 24. ' , ' . 

~ - 
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the EEZ; the ships maintained their Soviet . Shte  to exist. ' See Art. 55, LOS Conven- 
registry, meaning, €hey 'flew the.flag of. the tion. . . . , .  . , 

Soviet Union, applied Soviet law on -board ' inbqreting th$ MS " ~ n v & t i o ~ ,  
ship, ind remained part of the sovereifP!Y plaintiff rormctIy observes tha t  t h e  fish 
of the Soviet Union, . !&e law of:the.,f$g . are 'gnstud r~sourcee ~ m n  ah"area'-<na 

h e  heen.found to ys.upemqde[]~the -to- d,, N~~ Zealanas sa+kreign j&d&hO& . 

pMciple .: . . beeuse &he ship] 'is . s  ,d li.e.l ths EEZ]," but mefully . .  
deemed to be a:part of the t e n i t o ~ o f  that . c6medy re,nr fmm going so faf.as, 
sovereign@ [whose fig it flies], and , to h t 5 t h e  fjeh nawal resoiree& 
lose that qharscter whefi. in napigable wa- ,r N,, zarmd. ~h~ distinction is2i&d. 
ters ~ia  li& of another ant beceuBe, #wording to the LOS .Con- 
 sovereign^,' '' Lauriken . t ~ b ~ e %  u6 venfjon,.a S b b  k a,-,t pioided 9tit.h abse ' 

U.3.571,585, 78 S.,Ct. 921, ,929, 97 L-Ed. lute sove-ty om tb lifing =na~rpi  re- 
1254 W953) (quoting.. Ffiited S t a h  v ,,,, *.an E~~~ The is only 
ROW, 289 W,.9-,. 187, 1 5 M 9 ,  t53S-Ct  5801 p r o d e d  .fiso+er9ign r,ghb for the , 
58rl-86. 1 7  LEd. 1086 (1933)), and ."mu&. . 

,of and eqloitmg, an- 
prevail onleas spme, h e a e  counterweight se-g , and m-g;rig , ae . .itunl * 
appesrs.". Id ,345 U.S. fat 686,73  S.Ck at soureeat ,*, , Id.  uSovereign 
930. c$! H e l h i c  Lmua Ltd v..Rh~ditk, not the of r!aovenigntyi.p, ', ,me, 
398 US. 806, 90: S.Ck 1731, 26 L-l3d.Zd 252 sta&, possesses more 
fl970); , .alf. .Trding d %nvo7ta%n ttu,n pnfersntisl fishing zone d!Kh ib Con v. M N  Tanto, 684 F.2d 1191 (9th GL. E E ~  :which baa -been raeognled 
1982), cs,& .danie& 461.,U,S: 929, 103.. S.C$. 
2091, 77 LaEd2d..3f)1 .(1988) (suffcjent,and , not com~t'le .the qf 'I1 
substantid. contacts W1.the .  .United Sfates" fishing activities of 0th- Ststes.: A 

"herv require-. c o a t s 1  State entitled to preferential 
ment). . Therefore, sinae: :the subject - m e r  rights is not free, unilaterally .and accord?. 
chan&e wMcanght+ and nd$itiaJh, processed hg to its UIEon*olled discretion, to 

on Soviet territory,, it.. originates from that , 
determine the extent of those .rights. 

country:. . ' .  The characterization of, the coastal 
State's righta as preferential implies a 

Plaihtiff misintehre'ts ths applicatioh of ecrtsin priodts, bbut eannot ,~pb the ,a- 
rights ~nveyed h o d &  the establshment ' .of tb( coheme-t righe 
of m'EEZ.' The authoriQ for est&bIkhing . ,btes. ... : he Stste bas tb be : an EE1! dhves from the' United Nations rcc iegd to orhe+ Convention'on-, the Law of the ' Sea (IiOS Shbs. ,. , . , . ,  

. . 
Cofivention) where each coufitry is provided , . *ther- so+hr*gn**hb dm ifs , 1 9 7 4 1 . ~ . ~ . 1 ,  . ,., 27. . ' . '  

EEZ, epecificallf '"iovireib sghts f6r 'the ' 141 . Even: though . plaintiff would like 
purpose of exploring 'ahd'exploiting, con-'' this. Court to equate the EEZ with the 
serving. . end. managing ... the na&l .re- territorial sea, such a conclueion would be 
somces, whether 'living or nonliving,. ..,'I clearIy improper, -as. certain elements of' the .. 
Artide .56. of .the LOS Convention. .These high seas we r-ed in an EEZ, ; Specifi- ' 
rig.hts,.need.'nat .be claimed b.y a coastal 'calif, the "freedams . :. of navigation and 
6. ... f i e  concept of an EBZ has been given lcgid- tion No. 5030, A8 Sed.Rtg. 10,605 (1983); b i r d  

macy b- inrernational law. T6e number oE Staru v: RMFeco, 845 P.2d 299 (11th CiE1988). 
States' claiming, such a. zone. flfry-nine :as ,of . . . . I  . .. 
1985, represents Wet .Werhirds of $11. coa-! 7. .The chara~c-fion d the iighb.of the*coast. 
States, hduding alJ lndusrlal maritime States. ,I stare &ah ah EEZ as 

- &?st EEZ? gcneraUY conform fo ,he regime.set rather as. l;m,,w*w represm~ dellb. 
om in the Uni~Fd Nation~ anvention. on $e, behueen lcrrit,,rial and Law of'tha Sea:'&d such widespread acceptance 
provides 'lhe neccssay e1crnenr.s for interimtion- the jurisdictional theorists of ee time. ., . See 
d legal acceptance. The Uni#d Sta+ not only O'Conadl, Ttce Infemar io~l  Law af rha Ssa, 

prodaims its own EEZ, bm also reco-es the Vol. 1 at 575.(1982). ,< . 
, , claims of foreign nations to an EEZ. Proclama 
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overflight a d - o f  the'.layidg of submarine .' products. of the Soviet Union, Japan and. . 
ablee and pipelinee, and other mternation- . New Zealand .since:hhe .catching and .initial . 
ally: lawful uses of the sea relabid to'these . . processing occurred on the aeseels of these . . . 
freddoms. . . . " Art. 68 a f  '?he LOS;" In countries. . ' ".. . ,.,  , . . .  , .  

addition; r State is free in i ts  territorial sea pla&tiff &ma m&c mBTking +& .- 
to prohibit fishing a by foreigners, monope quires. fiat the a & ~  -among ae fish, the 
lize the fishing resources andthe exploits- : re~sbation: of the ,;besela, ~e~ +&,: 
tion the'maf, and fully control those waters, l,d be &kidere! in a country if ,. 

' Withm an EEZ, however, 'the State retains ' odgin .determination he te,m dtc6uoby : 
mntrcl~of the' firahjag resources -only for .. of ie aeflned in thezr;fl~atid~s sb: ., 
the..purpsse of optimum utilization and to 
prevent 'the .unnecess.iuy exhaustion of re. the .io&trl of minufacthe. production, ' 

sou~ces.8. ' In this' regsrd, ..although the .. 
or growth of any article. of, foreip, ,origin, 
e&qring the United stat&.' . .. - State retains the exclusive, right -tci, deter . . - , 

mhe the, m0-t 02 alloy~ble ,rntfh,, it 19 C.F-R. 184i(b). ,The Wm, "~&trp': ' 
, . o b l i ~ t e ~ ~ a ~ ] o c a ~ ' ~ ~ e s ~ l u a & ~ n g & e  is defbed as: , ,  .' . ,  , . . 

h e r  S b b s .  &t, 62 '6f ~i LOS. ' C o ~ e - ' '  the political entity known ,as a nation. 
.quiihtli,, it would & improper to charade1..' Colonies, ,. poes,qsions, or protectorates 
h"ii f ish,  mugbt a c;j.:.untqr's' EEZ w . outside ,the bo@daries of the.. mother. 

~. 
o&&ing. frd* that .coUniay bn h e .  bdis ' cointry are considered I .. .' kpiikate conn~ 
of the6 %dig .. . . cadilit % W ' t h e  EEZ; tries. . , . . 

..,r , . ,  

(5 J ' The , p n t  of, jurisdictipn to. a 19. C.F.R. k 134l(a). , ' , , 
. < 

State throqghits EEZ 'must. be, considered Plaintiff . contends that '. neithei 6f the' 
in light .of' the purposes of the marking above defiaitions squa~ely addresses the . 
statute. , '  Ln : ascertahhg +Kat conktitutee pr&ent sitiuai5on? : . The .Co& disagrees. , 
the cob t ry  of ,origin ' d e r  the mbking ' The fish & the i n M t  action wire caught 
s tah , '  a ,co& must .lo&. St' the sensb m beyond, the boundaries of the.&ther e6un- 
which t%e 'term is bsed 'in' the statute; ,giv- try (New Z&nd);,i,e.; .i.d area which. is. 
k$ refeie<ceh the pw$osC'' of the pdicu-  n6t *thin the.sovei-bignty of Ne~.Z&;land ... 
hr 'legislation id.al+ed. P ~ O C M ~  & Ga& but. shere Ner :Zealmd :&elg ' ,  

bEe, .? GCPA',at;QZ (citing Burnet v. ,Chi- * .  prefere'ntisl fiihiiig righb. -Therefbre, ths 
C ~ O '  P O ~ ~ ~ C ' C O ; ' ~ ~ ~ . U . S ~  1, 6as.'ct. 275; fish are:'a p+oductof the. So*. Union, . 
76 ..LEi?, ,587 (1932)). ,.' '. ' . 

' I  . . . , Japan A d  . Neiv : Zealand,,- provided. they 
f ie  &&: & ,.(hi &%g is hbse not been. s>betantis,iIyt~msf . + . #  tinned h 

. ,. 
outfined in U+ted ~ t & t &  .zi. 'briedlaen&& south ' ~ o r e a .  . . .  

. . . , .  ! . . . . , 

& Co; 27 ' C ~ P A .  297! 302, C A D .  104 ' . , .  .. ,. , _ , , .  . . < 

(194d), ikhere'.'the EoW stskd thati B. ' Subsii~ntial '~ramj.oimdti6n ', ' " 

Congress hteided that the ul thste  p w  161 n, mb&g smb, Boll if 
chase. 'should be able to ' p o w  by ':an the-' ~p r i t f  A& of,'1930,' ar ,amende& 19 
i@petiod .of :fhe lh~ ldng on impo*d U,S,C, 5 ~ 0 4  (l9ii t ~ ~ p p _ ' ~  re- 
goods-the sounbg. of-.which the goods ,is qairirea an d C j e b  impo&d iib the u i t ed  
the: .p?Odu* ', ,:T!~! ecdent ~ ~ o s e ( k  to Sbm t b  marked a ~ o a s p i ~ o w  
mark thc goods s o  tha$'.at 'the 'time of legibly; indciiq,and +ma,,ntly 
.p~reh& tte :~ltk& ~Urrhaser &ay, by [as, bbs8i41e3 ,: . in,ji&b t~ an ,dtirn8.te  he^ whek lha goodi were produced, p w h r e r  in unibd stabs :the , h g b h  be able to buy or &use to'buy them, if ,,, of the c~onp). :of og* ot the ,ah- 
such marking should influence hia will.. 19. U:S.C: $ 1304(a). of 
.This phrpose;would be best served in .the ori& of an irtie1e.i~ defmed is "the corn- 

hstsrlt se t i~n  by.dindhg ,the fish to be try of rnamu&cture. produetjon, or && 
. m .  . . 

8. sw g~6ralZ.y ~ o n k & Z h e  &l& E m  1269.(1985); Oda, U n k r  rlu &it& 
nomic Zonel. Itr D~ebprnmr and *cure +'! ~ n -  N a t i m  Convention on, h e ' k w  of tk Sea, 77 
tmrational and Dometic iCw, 45 hL.Rev- AmJ,fnt'l L. 739 (1983); 'O'Conncll ar 553-79. 
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-of any article of foreign origin entering the 
United Stabs." 19 C.F,R. 6 81341(b);, Xn . 
the .instant :action, that cowtry yould be . . 
either New Zealand, because the fmh were: 
caqght in its ,claimed EEZ,, or the Soviet 
Union, 'kine!. the catches were made on 
boaid a Soviemag vesiel.. Bdwiy&r,, an 
i r n p o k t  exception exists ti t$e.niarking 
statute, WSon "[flurther work or. material 
added ta an' 'kticle in, i.ndibef. country 
[would] effect a substaati~l' &insforma- 
tion", such'other & u i i q  will be'the "coun- 
try of origb" $thin the meaning the' s t a b  
ute. Id, The Couft finds the prace'dures 
performed upon the fish in So* Korea to 
constitute a "substantial transformation" 
within the meaning .of the .statute.: . .. 

[7] ' .The i ~ u q t r y  of 'ori&n inarkhig 'stab 
ute'wae intended, ante? aiii, "% facilitate' 
consumer purchasiig 'de'ci'ions . :. :" N& 
tional Juice Products AssJn v. Uhi'ted 
States, 10 Cm 48, 59 n: 1.5, '628 ~.gupp.  , 
978, 989 (1986).., By indicating to c d o n s ~  
em where a product-was,~nanufaotqred, .the . 

statute helps m f ~ d e d  : arid .discriminating 
buyers decide either, "to buy or refuse '. 

buy. [a praduct], : . . .if , such . marking&, : 
should influence pheir] $11." .Id at. 58,. 
628 FcSupp., at 988 (citations ,I. omitted), 
C O W  haye develaped several, esb, in d q  
termining whether ,substantial' ttansfonna- 
tion has occyrred. 'The r p ~ t  signifi~nt is 
the "name,, ch,mcter.. or :use!' .teakg* A*., 
h e w e B u s c h  , ~?lreutleUtlng:; :Am 'n:: w: , United : 
States, 207 US. 556, 562, 28 S.Ct. 204; 206, ... 

52 L.Ed. 336 (1907). A substantial trans- 
formation occurs where articles, "lose their 

I : 

9. .Three othy re+ we, manifest ,from caselaw 
(I) The "mck OF copxerce" test focuseq on 
whether a :"new, article {f qommarce" bas 
erncrged,frorn the '6perations pwforxjod' on the 
imp'od .snide, see: Curfsdri Rtmftwe jd& . 
nier v.: United States, 6S.CustCt. 474, C.D. 4126 
(1970); .(2) The +senceV' test which yidds sub- 
stantial rransformati,on $.the irnponed a c l e  is, 
an integral, .part. of the whole prpduct with 
which'it is combin'ed, see Grafton SpooL, Ltd. v, 
U n i g  Srares, 4 5  C u C t  16, .CD. 2190 .(1960); 
Zke Diamond March Co. ,v. United Szard~. 49 
CCPA SI,,C.A.D. 796 (1962); and (3) +e "value 
add'ed" .test which reWrr\s the imported arricle . 
KO contribute significantly tb ,the value of the 
W produa. See United Stares v. Mumay, 621 
P,2d 1163 (1st Ci.). c e k '  Z&ied, 449 US. 837, 
101 S.Ct 112, 66 L.Ed2d ,+ (1980). . 

' , '  

identi@ as. such, and become new articles. 
having . . . a new name, character, and. 
use. :. ." United States v. Gibson-Thorn- 
sen Co., 27 CCPA 267, 270, C.A.D. 98 
(1940), The "name, character, and use" 
test it3 ,!'entitled ,tt~ continued adhmence in:: 
viexv:of its affirmance m recent opinions by 
our appellate court.? P ~ r r o s W  Metals 
COT. v. United States, 11 CIT -, -, 
664 F.Supp. 535, 688 (1987) (citing Towing- 
ton Co. v. United States, 9 Fed,Cir. 0 
168; 764 F,2d 1563 (1985); Belcrest L i , m  , 
v. United States,' 2 Fed,&. O 106, 741 
F.2d 1968 (1984)). 

IS]  he  he Customs Service liss harporat. , 

ed the name, character or use test ,of' Gib- . 
sowf iomen m ite regulations, See 19 
C.F,R. % 134.35, A processor who converts . 

an imported iihicie k;to, a different article, 
having a new'n,me; charactkr or use has ' , . 

substantially transformed the impoed ar- 
ticle, thereby-.requiring.* the markings ood 
the product to reflect this change: Id. . 

I . . ,  . I .  

[9] , The article need not experience .a . 

change in name, character,, and use ts be , 

substantially bnsformed. United Stake 
v. international Paint, Co., 36.,CCPA 87, , 

C.A,D. 376 (1948). Only, one of 'the three. 
prongs needs 'b be satisfied $or a produd 
b achieve substant$l: transformation. The . 
name element, hoveyerfAh&s received.;less 
weight and is considered "the weakeet w i -  
dence of substsntial transfarmation." Na- 
tional Juice P~oducts,, 10 CIT, at 59, 628 
F.Supp. at 989; cf: Superior Prodzicts Co.' 
v. Unitsd,, States, , . 1! CIT, 'at -, 669 

The plethora ~f tests r d m  £ram the a- on 
subswr1al transforrgtioa being "very produa 
spedfic and . . ., o h  ,dirringuishable on that 
basis, nth& than by their srarurory underpin- 
nings." Sup&or P r o d z ~ ~  t o ,  v. .United States, 
11 CIT -, -, 669 l?.Sup~. 472, 479 (1987). 
Courts have not adhired rigidly to a'single tejr 
because of "rhe importance of focusing on the 
faas, of each '.cascr' : Coasral Srores .Mark&& 
Inc Y ,  hirsd Scam, 10, CIT. 613, 615, 646 
F.Supp, 255, 257 (1986), aff'd, 818 F.Zd 860 
(Fcd.Cir,l987) (citing Belnert Linaw, 2 Fed.CL. 
(T) at 109. 741 F.2d ar 1372). 'Coum find it 
"difficult to rake concepu applicable to products 
such as textiles and apply them to combinations 
of liquids or fabrication of.stce1 articles." Supe- 
r iorhduct~ ,  11 ClT at -, 669 F.Supp at 479. 
Nonetheless, the C o w  will apply only the 
namc, characrer or use rest in this case. 
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~.Supp. at.478 (changes in use ur characber the fundamental nature and. lcharacter .of 
mere the ,predominant elements). ' , . . the fish; the fish have been.Cransformed, . 

, ln the present &&ria f o r ,  both in name and ,in character. Therefore, 
bsnafbmtiOn have beeII 8Btis~, a new ahcle d commerce has been o n - .  

fied.. The ,fish's name has been changed as: 
the result of the processing method which Moreover, aq plaintif$ points out, they . 

occurred in Korea. When the fish amve in . have different,ta&f classifications. Plain- 
Korea they are . h o r n  as ''headed aild gut- tiffs Reply Brief at 10. . '  Even though 
ted" Hoki, ,: ae .they have .been6. beheaded, "groper kriff  classification is not disposi- 
de-tailed' and ,.eviscerated,' ; l'lat'ntifl8 Re- tive of whether the manufacturing process 
q m e  tu D&mdscnt.% Statement of Mate- ;: necessary to complete an article.constitutes 
ria2 Fa.& to Which lkm .is NQ Gem-, a substantial kansfomation," Towington 
ine . , J 8 m  to be Tried, Eqhibit A,' .Reply Co,, 3 FedCir, .O. at 167, 764 F.2d at 1671 
AffidR~it. of D.J., E?~to,h, (Easton Reply Af- (citing Belcrest Linens, 2 Fed.Cir. (T)' at 
fidavit); para. 2. The fish Wets ,exp?*d l io ,  741 F,%j at 1373), different, tariff claa- 
from Korea ;.o ihe:Ui$ed, ~bbs, on sifi~ations are, nevdkfieless,'dddifiohil 'svi- 
other' .hand, are ' kb -  a$ "individually. dence of substantial trcnsfofonnation. Fsr 
quick-frozen '~IQF) M. at para. ~0st.n~ ~ g b l s ,  664 , .supp. at 541. 

. , . . 
~(e).': Whilechange 'of .name'& not %p;6& . = . .  . . , : 

tme, uiaii&tio;l 'of the h i d  *d;;ionH is co~cl,&~ : ,  .I , ' 

eviddncs in favor of a %&kg of substantia~ the above. reasom; tu court finds 
~ n s f o r m a t i o ~ -  Ferroataaz Mehq ' i1 that the Hold . were,;. sub.sta@ally trans- 
CIT at -, 664 F-Supp, at $41,. formed m Soufh. .Korea .and are thus a 

The fish's. cham&r, after iG j o G e y  product of south ~ o r " a  ' a n d  should Be 
thrbugh .K&fbs;' it. also vasaf !&erent properly marked h &hi , 'Addit iody,  
from   hat it &s upon d e p h e  from had. fish not been substantially bans- 
~ i + ~ & l k d  ~~ointi#'& h?ep ly '~&f  at 9. formed in South Korea they woola have 
The fish arrive ih Kokea, &eh the'look of a.1 p$riT been *=ked .as $fo&dC&.' of' the 

' ,  , 

whole fish, albeit without he&, tails or." ~ ~ v i e ~ ' u & i ~ ~ , ' ~ ~ ~ ; ~ " ~ ~ ~  $Jdw Zdalhd. " 

. . . . . .  : , . . . . viscera, see id at 9 , (uting , Easton. Reply , . >  , . 

affidavit, paras. S(q) and (g)),"wfiereas' the ' . , I ,  I S  JUDGMENT . . . .  :.: . . , ( :  :. 
I . I . . ' ,  . .  . . I  

fish that h? e~~ported.hm:Korea .,,.. I hsv6 DO -u spasc having'$&&'$&Iy ' & b m i ~  for 
7 skin. or bories, '"a* longer possess. the. es- ; deei&& and &+ ' c o d ,  dliei.del&,ira- 

sential shape of the fish ; . i have- been ti&; .'b&i '&idered',',i, dp&ioA :hern,+, , . trimmed of jagged, edges, fat ,&IFs : a d  ,G; g s o ~ f o & i ~  ~aid"deCision, d .  

impurities, glazed 'to preserve t32eirk:mois- , . . ? .  , , .  . 

tuke and' thereby :enhance their ,shelf life, . IT 1s.' :.FEREBY ' ,  ORDER^, AD-, 
JU&)GE??, apd DECREEID:. .'that .."&e. sub- , £men to protect the.fish from spoilage snd jeet merchsndise a . a ~ , ; ~ u b s ~ ~ a l l x , .  ps- . 

fhaIIy, packaged." lo Id at 9. )Additional: , in south Korea; , .bd it ly, the fillets are considered~disc%e eom: " . . 
merdal good6 md , e ~ l d  in sepmtk ap ORDERED, ADJUDGED, Bnh "DE 
eaa and, rnarkeb. ; Id a t .  i 0  Unlike &e . C ~ ~ D :  ' that the United Stabs Customs 
produd in Nafianal .Juice p&dzLcb, ,.%e Service shall enter the subject .merchandise. ' 
fresh., dele here, (the headed aqd gu*:d ' i f : ~ r o ~ r l ~  Parked -9r6duct of South KO- 

. . . . . . .  . . .. fish) undergws , ib hnsfo-tion ,bh ,a. re&; and. 'it, is f ~ f i e r  ;. .., 

processed, retail ,product (fillet) in the -9ec- ., ORDERED; . ''ADJuIDG~D;. .: and 'DE- 
ond counm (Korea). ~ h e i e  ,chang& =o k, CREED;: that plainWa mbtion for partial . ,  

I .  
. . 

10. Tlie decision in 'wrltiarir .Ca+Co. &'~ki&i ' gackei & the tcrm is 4. [the' 
Srares,. 24 CCPA 142. 144, T.D, 48623 (1936). 'is relevant provision]. would propkly'be con- 
extreute1y:prsuasive: "Tr]hcre are rnanjr y e e -  sldared the country of origin, and,,$e .words , 
ties of fish thae arc caught upon' thc hgh-seaj Tack$ in [ b r  counayl' w c d d  cleaily indicate . . . .  ahd nor withie rht territorial limits of any ~ G i i -  be eaunajr' of, oiigin,"' . I , 

. , , . try. In such casc, cbarly tho place whcre . .  . I .  , . 
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.sumnary -jugmat is denied; defendant's sonable" - with . respect to., countemaiIing 
cross-motion for gartial~summary judgment duty determination in order b be upheld by 
is ,also denied, and:% except . as pmvided ' Court of International Trade, ,but it must 
above, this action is hereby ..dismissed. nonetheless reasonably and accurately re- . 

flect factual information in administrative 
- rebrd. 

,. 3. Cuetoma Duties -21.5(2) 
, 

, . .  . .  , Substantial evidence .did not support 
I .  . , . . .  . . International Trade' Administration's . deci- 

,< , . . , 
. . , ,  

, . ' ! .  . I  sion to use a 15-year period,liskd in Inter- 
TPSCO, l[NC;'larnd Lperco Steel, . .  .-, nal Revenue Service depreciation tablles in 

, hc.; Pldntiffs, ' . 
4 .  

, d e t d n i n g  countemding d* determini- 
, , 

. ,  . . . 
w 

. . ' tion for Canadian manufacturd of oil coun- .' . < .  . , . . . ,  . ., try tubular goods; there was no 'evieenenca ' The 'W'@D STATES, ~e&d.nt.  ,. . . . .  . , , . iaathrt bssis oh ahieh ntS 
',:and . . -, 

. . , I .  

blis webe calculated made data' therein' 
: . I 

LO& star ' steel Co., suiuble for use d t h  regard tp C&adi+ 

Defendant-Zntervenor, manufakturer and' there 'no informa- . .  . 

C o w  No! 86+l7-00853. 
tionpf record as to hov the IRS fgure was 
denved 

,: . . . .  . . , . 
NOV. 28, i988.*. , . When acting as a rule maker, Inteina- 

, . .  
, , - b .  , tional Trade Adminisk+tioa may adopt ier- 

. . ta& firm ruIea, or eyen & i s  which create . . .  

can='&& &&ufa&ei: of 6il coudtry 
t u b b l ~ ,  goodti Ghalbged affirmative: couh- 
tervailin'b duty d&ririin&i& made by D& 
partment of Commerce.. . The Court of In- 
ternational Trade,, 687. F;Supp. 614, remand- 
ed. Oh -@ fiok t$e're-nd, the Court 
of In&rnational, 'Trade, " ~ e s t h i , ,  J., held 
that s&&d 'kvgeo& : did n&t .~iij?port 
~nternationk 'Ikade ~drniniitrition's 'decc 
sion to use Int;erdsl Revenbe Sdrvice's'lS 
year deprecia'tion schedde in' deterh@hg 
countervailing' a u k ,  determihatio~. ''' ' ' ' ' 

' a&&dingly: , '' ' 1 '. - 
I '  ( .  . , ' .  4: 

. . 
.i, . . , . .  , s , .  , . . 

1, .Customs ,Duties *21.6(6) ' 

' 'If Tntemstional'~Trade. Adrnir&tr&on 
wishes to apply information gleaned. from 
public docyments .in making counfervailing 
duty d e t e e t i o n ,  .it !may do. so lsng a$ 
long as it relates that information to fads 
of urse kefpre it. ., . 

.. . , ". 

pria+miti~n8, a n t  it may WAss  t'he 
board. . . . 

5, ,Customs Dutiek *68 
. . 

W h e n '  acting i an, adjibcator; I&- 
national Trade ~dminiatration may only ap 
ply those rules which it has already prom- 
ulgated and if ITA promulga,ted'.a regula- 
tion which resolves 'a particular issue, .ITA 
must analyze issue .of concern on. basis of 
evidence found .in record. 

6. &etoms ~ u t i e s  &21.5(5)' . . 

It waa &proper for I~~ternational 
nade ddministx~ti& to adopt l&year de- 
p&ciation ,schedule found .inLInternal Reve- 
nue ..Service bble for use 'in determhing 
count'ervailing duty determination ,*thout 
complying with Administrative Procedure 
Act; ITA had bken 'information containing . 
public pronouncements of another agency 
and .applied it in same manner as ITA 

2.' Cugtoms"Duties e21.5(5).  ' '. . , would have applied a regulation in an adju- 
' ~ntematiokl Trade ~d~iniitratiob'd dicatory proceedmg. 5 U.S. C.A. , 1 651 et 

"methodology" need not be the "mdst' rea- seq. 


