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Plaintiffs" motion is denied since they fail
to demonstrate the threat of immediate and
irreparable harm absent injunctive relief.
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Fish importer .brought action to com-
test Customs -Service’s exclusion' of. fish
upon. determination that fish were improp-
erly marked as to country of origin: .The.
Court of Interhational Trade, Taoncalss, J.,-
held that fish 'were . substantially. trans-
formed in:Korea, and thus, country of ori-
gin. should haye been marked. .ag Kore.a

Ordered accordingly. B ok

1. Customs ‘Duties @=22

On the' hlgh seas,. country of ongm of
fisﬁ is determmed by ﬂag of catching’ ves-
sel..

2. Internatlonal Law @7

A ship on“the high seas is con51dered
foreign terntory, functmnally, a floatmg
lsIand of the” country to thch it belongs

PEL N

3. Customs Dutles &322

Soverelgn state. possesses nothing
more than a preferential fishing zone with-
In its exclusive economic zone derived from:
United Nahons Coﬁventlbn on the Law of
the Sea .and ‘retainz control. of ﬁshmg re-
sourees ‘in -that zone only for. purpose. of
optimum utilization and to’prevent unnec-
essary exhaustion of resburces therefore,
fish caught by Soviet vessel apd initially
processed on that vessel in New.Zealand’s

exclusive economic zone for 4 New Zealand
fishing company originated from the Soviet
Union for purposes of marking statute.
Tariff Act of 1930, §§ 304, 804(d), as
amended, 19 U.S.C.A. §§ 1804, 1304(a).

4.Fish &8 - .. o
International Law =8 oo
. A'govereign state ig free-in ite ternto—

nal ‘sen to -prohibit fishing by foreigners,
monopolize the fishing resources and ex--
ploitation thereof, and fully control those:

waters.

5.. Customs Duties .&=22
In. ascertammg what constitutes coun-
try of origin under mark:mg statute, a

. court must look at sense in which term is
used in statute giving referenoe to purpose
of partxcu)ar legzstahon ‘involved. Tariff

Act of 1980, §§ 304, 304(a), as amended, 19
Us. CA, §§ '1304 13'04(3) L

6. Custaims: Dutles ¢=22

" Although fish were caught in New-

Zealand’s claimed exclusive economie zone
by Soviet flag ship, and thus, could have
been considered originating from "Soviet
Union for purposes of marking statute, ad-
ditional processing of fish in Korea consti-
tuted -2 !‘substantial transformation” ‘of

fish nécessitating that the country of origin'-
- be designated as Korea.
1930,:§§ 304, 804(a), as amended, 19 US.C

A. §§ 1804, 1304(a).

-'See ' publication ‘Words and'Phrases
fpr othpr judiecial cpnstmcnons and .
bons . , :

' Customs Duties @‘72
Arsubstantis] transformation of 2 prod

uct, for purposes of determining’ “country -

of origin’’" of ‘profitet withiz meaning -of
marking statute, occurs where articles lose
their identity .as such and become new arti-
cles having & new name, character and use,
Tariff Act -of 1930, §§ 304, B804(a), as
amended, 19 U.S.C.A. §§ 1304 1304(a)

8. Customs Dutles &322

...A processor who converts imported ar-
“acle into a"different article having a- new
name, character or usé has substantially
transformed importad article, thereby re-
quiring markings on product to reflect.that
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change.. Tariff Act of 1930; §§. 304 304(a),
as amended, 19 US.CA. §§ 1304, 1304(a).

9. Customs Duhea %
Imporbed article need not’ experience
change ‘in name, character and use to be
substantially transformed, for purposes of
marking statute; only one of .the three
prongs needs, to be satisfied for product to
achieve substantial transformation, Tariff
Act.of 1930, §§.304, 304(a), as amended 19
U.S.C.A. §§ 1804, 1804(a). - .
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uct was correctly marked, Customs improp-
erly issued the Notice of Redehvery

Background

The fish, known .as the “New Zeszland
Hold,” ! were caught'off the shores of New
Zealand within its Exclusive Economic Zone
(EEZ).? They were caught by ships char-
tered by Fletcher Fishing, Ltd. (Fletcher),
the largest fishing company in New Zea-
land, while flying the ﬂa.gs of New Zea-

"% land, Japan and the Union of Soviet Socml-

ist Republic® The fish were beheaded, de-
tailed, eviscerated and frozen aboard the
ships within New Zealand's EEZ, then land-
ed and offloaded in New Zealand where
they were commingled and stored under
Fletcher's control. .The initial processing
aboard the vessel had to conform with all
of New Zealand’s fishing laws and regula-
tions. :
Once ashore, the fish were inspected.and
certified by .the New Zealand -Ministry of -
Agriculture and Fisheries a8 being of New .
Zealand origin, fitfor human.consumption

. and caught in conformity with the requu-e-

Plamhff Koru North Amenca, brmgs’:
th!s action to. contest -the. United . States.

Customs Service's (Customs). exclusion: of
frozen Hoki fillets that-entered through the
port  of  Seattle : under... entry
# 110-0659025-8 ‘on Febnmry~23, 1988,
Upon determining that plaintiff improperly
marked the subject merchandise as a
“Product of New Zealand,” rather than as

a “Product-of the Soviet, Union,” for coun-

. try of origin purposes, - Cus’ooms msued a

Notice of Redelivery with respect to-these
goods. . Plaintiff claims that.since the prod-

1. The scientific name is Macruronus Novaezel-
‘andiae Hector, se¢ Plaineiff’s Brief-in Support of
its Motion for Partial Surmmary Judgment at 6=7
[hereinafter Plaintiff's Brief]..

2. New Zealand defines irs EEZ as those areas of
sea, beyond and adjacent to the terrltonal sea,
bavi.rgg as thelr outer 'limits s lin¢ rmeasured
scaward from the defined baseline every point
of which is 200 nautical miles from the nearest
point of the bascline. Id at 7. New Zealand's
definition is in accordance with thé definition
provided in the United Nations Conventon on

i

ments ‘imposed. by New Zealand.

The fish ‘were then‘sent to Korea for
further processing; they were {thawed,
skinned, boned, trimmed, glazed, refrozen
and packaged for exportation to the United
States,

‘The mexchandise" larrived in the United
States in' cartons marked “Product of N ew
Zealand.” Customs issued a Notice of Reé-
delivery against the merchandise in its con-
dition marked as imported. Customs’ posi--
tion is that the fish caught and commingled
should be labeled. “Product of .the Soviet
Uuion, Japan and New Zealand, based on
the doctrine of the Law of the Flag. It

the Law of the Sea, A/Conf. 62122, U.N. Sales
No E.SBVS A.rnc.lcs 55, 57 (1983)

3. Albthough Customs or;gmally dewrminod that
the cartons should be marked only as a “Prod-
uct of the Sovier Union,” they have subsequently
revised their position to requiré that the goods '
be marked as a “Product of the Soviet Union,
Japan and New Zealand” because the fish were
caught by vessels ﬂymg the flags of those coun-
tries. Reéferences in this opinion solely to the
Soviat’ Union will, for the sake of brevity, be

. assumed ‘16 encompass Customs’ latter intent.
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reasons that gince the EEZ is outside the
territorial waters of a country, it is the
high seas, and that fish caught on the high

seas are products of the country of the flag |

of the catching vessel, Plamt:ff on the
other hand claims that the. fish are prod-
ucts | of New Zealand since. they ‘were
caught within New Zesland’s EEZ on be-
half of 2 New Zealand company, and were
at all times owned by that company. '

At the hearing of this action and in-their.
briefs, the parties presented arguments as,
to whether the fish areia product of New. .
Zealand or 3 product of the. Soviet Union, -
but sought to reserve. judgment on the -
igsue of whether the product was substan-
tially transformed-in South Kores, thereby
rendering.it ‘a groduct of South Korea for
country of origin purposes. -

At thedirection of “‘the Court 'at oral
argument, the parties briefed the issue per-
taining to substantial trahsformation’ and
agreed. that the fish were' substantislly
transformed in South Korea: The follow-
ing discussion sets forth the Court’s ratio-
nate for finding that substantial transfor-
mation occurred in South Xorea. ..

R . Discugsgion
A, The Low" of the F'lag

(1,2] On the hlgh seas, the countiy of
ongm of, fish is debermmed by the flag of
the c¢atehing vessel 'Procter & Gamble
Mfy. v. United States, 60 Treas. Dec. 356,
T.D. 45099 (1931), o/f'd, 19 CCPA 415, CA, :
D. 8488, cert. denied, 287 U.S: 629, 53 S.Ct.

82, 77 L.E4d. 546-(1932).f¢ 1In international -
law, 3 .ship on the high seas:is considered. -

foreign territory,. functionally, “a floating -

island of.the country to'which {it] belongs.”

Thompson v." Lucas, 252 U.S; 858, 861, 40:
S.Ct. 853, 64 L:Ed. 612 (1920). *See also

4. In Procrer & Gamble, the merchant ships of a
foreign countiry were found o be foreign terri-
tory, and whale oil produced upon them in the
Antarctie O¢ean under contract to a U.S. compa-
ny was considered produced. in a foreign coun.
ry within the meaning of the statute mvo[ved
19 CCPA at 417. i

5. -‘Under the quota management gystem "implé-
mented by New Zesland in the New Zealand
Fisheries Act 1983 and the Fisheties Amend-
ments 1986, Individual Transferable Quota

Robbint (Inc.) v: United States, 47 Treas. .
Dec, 261, T.D. 40728 .(1925) (fish are cha.rac- :

terized by their first taking).
Plaintiff ‘maintains "that ‘“the maritime"

. principle thdt the nationality of a vessel on

the ‘High seas’ is"détermined by the flag it

flies, is of no relé¥ance to this particular
controversy, be¢duse the fish in question -

were éaught in-the EEZ by registered New

- Zealand' fizshing vessels on ‘behalf ‘of the -

New Zealand industry and agamst its share

of the total allowable cateh.” & Plaintiffs -
Reply in Support of 4fs Motion far Pa/r»j-
tial Summa'ry Judgment, and in Opposi-

tion ‘to Defendents’ Cross-Motion For

Partial Summary Judgment and Dismis-"
sal at 18 (Plaintiff’s Reply). Plaintiff ad-

ditionally- claims ‘that the foreigm chips bes

came de facto “New Zealand fishing ves-
" despite "being foreign ‘owned -and.
flagged because: (1) the'fish were caught .
by vessels under charter to the New Zea- .
land company, Fletcher, for .the specifie:.
purpose of enabling Fletcher to.exhaust its -

sels”

Hoki:qguota allocation; (2)the vessels were.
controlled by Fletcher and New Zezland
laws;. Fletcher owned all the fish .caught
and processed by the:vessels;. ;the vessels,

which weré temporarily imported for-home -

consumption whereby Fletcher entered into
a deed of covepant of NZ $700,000,00 for

each vessel, were thought of-as New. Zea- .
Itmd fishing vessels by the, New Zealand-

Mxmstry of Agnculture, and (3) thQ,a'Dl-.

rector. General -¢consented to regmn‘at;on of
the vessels as "“New Zealand fishing ves- ..
sels.” Plamty‘fs Brief at 24-27.. Thus,.
plamt:ff asserts that the, proper coum:ry of ..

origin is New. Zealand

[31 Eowever, plamttff’s fichon of- “de:'
Jocto New: Zealand vessels” ignorves that.
- even though the ships were registered-in
New Zealand for purposes of fishing within . .

(ITQ) is;:first allocated by the New Zealand
goverument to individuals and companies com-
prising the New Zcaland fishing industry in
order 1o allocate that industry’s access to the
fishing resource within New Zealand EEZ wa-
ters, in'furtherance of New: Zealand's fishery
conservition mnd ma.nagcmem regime. See
Plaintiff's Brief at 8; Plaintiff's Staternent of Ma-
terial Facts as_to Which Therd is no Gerzuma
Ls'_cuetobe Tried at 5, para. 24.
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the EEZ, the ships maintained their Sovzet -

registry, meaning, they flew the flag of the

Soviet Union, sppliéd Soviet law on beard

ship, and remained part of the sovereignty
of the Soviet Union.. The law of the.flag
hag been found to “supersede[ } the territo-
rial principle ...

becsuse {the ship] ‘s -

deemed to be a:part of the territory of that .

sovereignty [whose flag it flies], and nat to
lose that character when in navigable wa-
ters within the territorial limits of another
sovereignty,’ " Lawritzer v.. Larsen, 346
U.S. 5§71, 585, 78 S.Ct. 921, 929, 97 L.Ed.
1264 (1953) (quoting. United .States . v.
Flores, 289 U.S. 187, 155-89, .53 5.Ct. 580,

584-86, 77 L.Ed. 1086 (1983)), and “must, -

prevail unless some heavy counterweight
appears.”. Id. 345 U.S. at 686, 73.8.Ct, at
930. CF Hellenic Lines Ltd. v. Rhoditis,
398 U.S. 306, 90- S.Ct. 1731, 26 L.Ed.2d 252

(1970); . Gulf Trading & Transportation

Co, v. M/ V Tento, 694 F.2d 1191 (Sth Cir.
1982), cert. .denied, 461.11.8: 929, 103.S.Ct.

2091, 77 L.Ed.2d-301 (1988) (sufficjent.and -

substantial-contacts with.the United States”
satisfy the ‘“heavy counterweight” require--
ment). Therefore, Bince..the subject mer-
chandise was canght and initially processed

on Soviet territory, it originates from that .

country. . .
Plaintiff misinterprets the application of

rights conveyed through the establishment °

of an'EEZ.® The authority for estabhshmg '
an EEZ derives from the’ Umted Nations'
Couvention ‘on-the Law of ‘the Sea (LiOS
Conivention) where edch counh'y is prov:ded

with certain sovéreign nghts within ifs

EEZ, apeclfxcally “soverergn rights for the’

purpose of exploring and éxploiting, con-"

serving. - end' managing - the naturs] re-
sources, whether living or nonliving...."
Article 56, of .the LOS Convention, .These
rights need- nat be claimed by a coastal

6. . The concept of an EEZ has been given legiti-
mecy in- interpational law. The number of
States claiming such a zone, fifty-nine .a5 .of
1985, represents over two-thirds of all coastal
States, including all lndusprial maritime Stares.
Most EEZs generally conform to the regime. set
out in the United Nations Comvention or thc
Law of the Sea and such widespread acceptance
provxdes the neccssary elements for internation-
al legal acceptance. The United States not anly
proclaims its own EEZ, bur also recognizes the
claims of foreign nations to an EEZ. Proclama-

“cally, the “freedoms
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State to exist.  See Art. 55, 1.OS Conven-
ton. :

In mterpretmg the LOS 'Convention,
plaintiff correctly observes that ‘the fish

. are “natural regources within an'area un-

der New Zealand's sovereign juriadietion
and authority [i.e., the EEZ]," but carefully
and correctly refrains from going 5o faras’
to state that the fish are naturs! resources
of New Zéaland. The distinction is signifi-
cant becauge, ‘according to the LOS .Con-
vention, a State is not provided with abso-
lute sovercignty over the living natural re-
sources within.an EEZ. The State is only
provided with “govereign rights for the .
purpose of exploring and exploiting, <con-
gerving 'and maraging the natura] re-
sources, ... .Jd. '‘Sovereign rights” are
not the equivalent of “sovereignty.” 7 The.
State, therefore, possesses nothing more
than a preferential fishing zone within its
EEZ, which has been recognized as:
not compatible with the exclusion of all
fishing activities of other States.” A
coastal State "entitled to preferential
rights is not free, unilaterally and accord-
ing to its own uncontrolled diseretion, to
determine the extent of those .rights.
The characterization of the c¢oastal
State’s rights as preferentinl implies a
certain priority, but eannot imply the ex-
finction of the concurrent rights of ather
States.... The coastal State has to take
into accoun:c and pay rega.rd to other
States. .

1974 ICJ 1 27.

[4] .Even: though . plamuff would like
this. Court to equate the EEZ with the
territorial sea, such a conclusion would be
¢learly improper, as-certain elements of'the -
high sess are retained in an EEZ.: Specifi- -
.. of pavigation and

tion No. 5030, 48 Fed.Reg. 10,605 (1983); Unired
States v, Rzo.veco, 845 P 2d 299 (llr.h Cir.1988).

7. The charaeterization of the rights of the ‘coast-
al State withinh an EEZ as “sover¢ign rights”
rather than as “sovercignty” represents a delib-
erate compromise between the territorfal and
the jurisdicrional theorists of the time.  See
O'Connell, The Intermational Law of the Saa,
VYol. 1 at 575-(1582). ) .
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overflight and of the laying of submarime

cables and pipelines, and other internation- .
ally lawful uses of the se2 related to these -

freedoms....” Art. 58 of the LOS.
addition, & State is free in its territorial ‘sea'
to prohibit fishing by foreigners, monopo-

lize the fishing resources and-the exploita-

tion thereof, and fully control those waters,

the purpose of optimum utilization and to

prevent the unnecessary exhaustion of re-
In this regard, .although the .-

gources.t'
State retaine the exclusive right -to- deter-
mine_the amount of allowable cateh, it is
obhgated to al]ocate the surplus among the
other States.

of the1r bemg caught W'nElnn‘ the EEZ.

L5] The extra grant of Junsdxctxon to.a
State: through.its EEZ 'must be considered
in light of the purposes of the marking
statute. - In-ascertaining what constitutes

the country of -origin ‘under the markmg'

gtatute, a ‘court must look at the sensé m
which the term is ‘used 'in  the statute giv-
ing referemce to the purposé of the particy-
lar legislation involved. Procter & Gam:

ble, 19 CCPA at422 (cifing Burnet v. Chi- -

cago Po'r'trmt Co.; 285 U 8’1, 628. Ct 275‘
76 -L.Ed. 587 (1932))

The prurpose of the markmg statute is
outlined in Umted States v. Friedlaender
& Co
(1940), where the cou.rb stated that;

Congress interided that the ultimate pur-

chaser ‘should be able ‘to ‘know by “an

mspecton ,of . ihe marlung ‘on imported

goods-the country of which the goods s

the: produet,’ ,The- evident purpose’is to

mark the goods go_that' at ‘the tune of
purchase tke. ulhmate purcha.ser may, by
knowing wheré the goods were produced,
be able to buy or réfuse to buy them if

such marlcmg should influence his will..

This purpose would be best served in the
lnstant action by..finding the fish to be

8. See generally Comment, The Erchusive Eco-
nomic Zone: lis Development and Future in,In-
ternational and Domestic Law, 45 Lal.Rev.

27 'CCPA' 297, 302, C.AD. 104

- Tes. possxble]

- products. of the Soviet Union, Japan and..

New Zealand since’the eatching and initial

processing occurred on the vessels of thege
- countries. - o e

Plaintiff claims the markmg statute re-

quires’ that the nexus among the fish, the

registration’ of the vessels.and New Zea-
land be considered in mak.mg a country of
The 'term “country
- of origin” is deﬁned in the’ reg\ﬂa‘uons as: |

origin ‘determination.

the country of manufacture, productxon
or growth of any article. of foreign origin
entering the Um’red States. ’

19 CF.R. § 13&1@) The term.“country' |

“is defined as:
Art. 62 6f the LOS. Conge- "
,quently, it would be improper to character- X
ize fish caught within a country’s EEZ as ;
ongmatnng from that country én the’ ‘bas:s

the political enmy knovm .a8 a nation.
Colonies, . possessions, or protectorates
outside the boundaries of the . mother.

country are cor;s_lgl,ered separate coun-

tries. R
19 CF.R. § 1341(a). |
Plaintiff - contends that- neither of the

above definitions squarely addresses the .

present situation!: - The -Court disagrees.:
The fish in the instant action were caught
beyond the boundaries of the.mother coun-
try (New Zéaland); i.e.; in am area which is-

not within the sovereignty of New Zealand
but where New Zealand mmerely possesges -

preferential fishirig rights. -Therefore, the

fish are‘a product of the Soviet  Union, -

Japan and. New - Zeiland,  provided . they

" have not been: Substanﬂa]ly transformed in

South’ Korea o

B. Substantml Tra,mfamatzon

(6] The marking statute, section 804 of
the Tariff Act of ‘1930, as amended, 19
US.C. § 1304 (1982 & Supp III 1985) re-
quires 2]l articles. lmported into the United
States -to “be marked in a conspicuous
place as legibly, mdehbly, and permaunently
.'to indicate to an Wtimate
purchaser in the United States.the Englich
name of the country of origin of the arti-
cle” 19 US.C. '§ 1804(a). The country of
origin of an srticle is defined as “the coun-
tr;'7 of mannfacture, production, or growth

1269 (1985), Oda. fuhena; Unda the United
Nations Convention on, the Law of the Sea,- 77
AmTIntl L. 739 (1983): O'Connell at 553=79.

TO g1z@z7281112 F.



JaN 12 2887

15:19 FR US CUSTOMS
234
-of any article of foreign origin entering the

United States.” 19 CF.R. § 1341(b). In
the -instant action, that country would be

either New Zealand, because the fish were -

caught in its claimed EEZ, or the Soviet
Tnion, since the catches were made on
board a Soviet-flag vessel, However, an
important exception exists to the _marking
gtatote, When ‘[flurther work or mstena]
added to an article in another. country
[would] effect a substantlal transforma—
tion”, guch other ¢country will be the “coun+
try of origit” within the meaning the stat-
ute. Id. The Court finds the procedures
performed upon the fish in South Korea to
congtitute a “substantial transformation”
within the mesning .of the statuté.-

[7] .The country of origin marking stat-
ute 'Was intended, inter alia, “to facilitate
cousumer purchasing decisions. .. 7 Na:
tional Juice Products Ass'n v, United

States, 10 CIT 48, 59 n. 15, 628 F.Supp. -

978, 989 (1986).. By indicating to consum-

ers where a product-was manufactured, the .

statute helps informed:and diseriminating

buyers decide either ‘“to buy or refuse to .
if ‘such . markings

buy. [a product), .
should influence [theu'} will.” .Id. at 58,
628 F.Supp. at 988 (citatipns - omitted).
Courts have develaped several tests in de-
termining whether .substantial transforma-
tion has occurred. 'The mast significant is
the “name, character or use” test.®

52 L.Ed. 336 (1907). A substantial trans-
formation o¢curs where articles, “Jose their

9. Three other tests are manifest from caselaw:
(1) The “article of commerce” test focuses on
whether a “new, article of commerce” has
emerged from the operations performed on the

imported article, see: Carlson Furniture Indus: -

pries v.: United States, 65.Cust.Cr. 474, C.D. 4126
(1970); (2) The “essence” test which yiclds sub-
staptial transformation if the imported article is
an integral part' of the whole product with
which it is dombined, see Grafton Spools, Ltd. v.

Untited States, 45 Cust.Ct. 16,.C.D. 2150 (1960);

The Diamond Marck Co. v. United States 49
CCPA 52, C.A.D. 796 (1962); and (3) the “value

added” test which reduirés the imported article -

to contribute significantly to the value of the
final product. See United States v. Murray, 621
F.24 1163 (st Cir), cerr.’ denied, 445 US. 837,
101 S.CL 112, 66 L.Ed.2d 44 (1980). '

546 733 3251
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An-.
hewser-Busch Brewmg Ass'n. v, Umted;
States, 207 US. 556, 562, 28 S, Ct. 204, 206, .-
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identity as such, and become new articles -

»  United States v. Gibson-Thom-
sen Co, 27 CCPA 267, 270, C.A.D. 98
(1940), The “pame, character and use”

test is “entitled to continued adherence in

view:of its affirmance in recent opinions by
our appellate court.” Ferrostaal Metals
Corp. v. United States, 11 CIT ——, —,
664 F.Supp. 535, 538 (1987) (citing Torring-
ton Co. v. United States, $ Fed.Cir. (D

158, 764 F,2d 1568 (1985); Belerest Linens

v. United States, 2 Fed,Cir. (T) 105, 741
F.2d 1368 (1984)).

(8] .The Customs Service has incorporat-

ed the name, character or use test of Gib-.
son~Thomsen I its regulations, ‘See 19

C.F.R.§ 184.35. A processor who converts

an imported Zrticle into & different article

having a new name, charactér or use has

substantially transformed the imported a:-'
ticle, thereby “requiring" the markings on
the product to reflect t}us change. Id.

{9] . The article need not experience s
change in name, character ond use to be .

substantially transformed. United States
v. International Paint Co., 85. CCPA 8T,
C.A.D. 376 (1948).
prongs needs to be satisfied for a product
to achieve substanual transformation. The
name element, however, ‘has received.less
weight and is considered “the weakest evi-
dence of substantial transfermstion.” Na-
tional Juice Products, 10 CIT at 59, 628
F.Supp. at 989; ¢f Superior Products Co.
v. United, States, 11 CIT at —, 669

The plethora of tests resiles from the cases on
substantial transformation bcmg “very product
specific and .., often di ble on that
basis, rathér than by their starutory underpin-
nings” Superior Products Co, v. United States,
11 AT ——, ——, 669 FSupp 472, 479 (1987).
Courts have not adhcred rigidly to a smgle 1est
because of “the importance of focusing on the
facts of each ‘case.” * Coastal States Markering,
Me. v Unired States, 10, CIT 613, 615, 646
F.Supp. 255, 257 (1986), dffd, 818 F.2d B60
(Fed.Cir,1987) (citing Belcrest Linans, 2 Fed.Cix.
(T) ar 109, 741 F.2d at 1372). Courts find it
“difficult to rake concepts applicable 1o products
such as textiles and apply them to combinations
of liquids or fabrication of-steel articles.” Supe-
rior Products, 11 CIT at ~——, 669 F.Supp. at 479,
Nonpetheless, the Court will apply only the
narme, characrer or use test in this case.

8 new name, character, and

Oniy.one of the three

P.

av
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F.Supp. at'478 (changes in use or character
were the predominant elements). -

'In the present action, ‘the eriteria " for -
gubstantial transformatiof have been satis-:
fied.. The fish’s name has been changed as:

the result of the processing method which

occurred in Korea. When the fish arrive in -

Korea they are known as “headed and gut-
ted” Hoki,: as .they have -beern. beheaded,
de-tafled' and -eviscerated,: : Plaintiff's Re-

sponse to Defendant’s Statement of Mate- -

rial Facts as to Whick There is No Genu-
ine.Jssue to be Tried, Exhibit A, Reply
Affidavit.of D. J. Easton (Easton Reply Af-
fidavit);, para. 2. The fish fillets exported
from Kores to the United States, on the
other hand, are known as “individuslly.
qwck-frozen (IQF) fillets.” Id. at para,
5(¢). . While change of | name'is not dxsposx-
tive, “sahsfac‘aon of the name cntenon" is
evidencs in favor of a finding of substantial
transformation. Ferrostael! Metals, 11
CIT at ——, 664 F.Supp. at 41

The fish’s character, after 1ts Jou.mey
through Korea, is. also vastly deferent
from what 1t was 1upon departure from
Neéw Zealand. Plaznbzﬁ"s Reply Bnef at9,

The fish arrive in Korea, with the look of &~ properly been marked as proddcts’of the
whole fish, albeit without heads, tails or '

viscera, see id. at 9 (citing Easton Reply_

Affidavit, paras. 5(¢) and (g)), Whereas the
fish that are exported from: Korea have no
skin- or bones, *

gential shape of the fish .. have been

trimmed of jagged: edges, fat.lines iand:

impurities, glazed to preserve their':mois-

ture and‘thereby enhance their shelf life, .

frozen to protect thefish from spoilage and
finally, packaged.” 2 Jd. at 9.\ Additional-

mercial goods and are gold in separate ar-
eas and, markets,. Id. at.10..
product in National Juice Products, -the
fresh_article here (the headed and gutted
fish) undergoes its transformation into a

processed retail product (fillet) in the sec- .

ond country (Koreg). These changes go to

10. The decision in Williarm - -Camp Co. v. "Uhited -

States,. 24 CCPA 142, 144, T.D, 48623 (1936), is
extremely, persuasive; “(Tlhere are many vanc-
ties of fish thar are caught upen the high seas
anhd not within the rerrivorial limits of any coun-
try. In such case, clearly the place where

‘no longer possess the-es- -

.Unlike the -

the fundamental nature and.character of

the fish; the fish have been transformed, -
' both in name and in character.

2 new article of commerce has been cre-:
ated.

Moreover, as plaintiff points out, they
have different tariff classrﬁcahons Plain-
tiff's Reply Brief st 10.. Even though
“proper tariff clagsification is not disposi-
tive of whether the manufacturing process
necessary to complete an article.constitutes
a substantial transformation,” Torrington
Co., 3 Fed.Cir.-(T) at 167, 764 F.2d at 1571
(citing Belerest Linens, 2 Fed.Cir. (T) at
110, 741 F.2d at 1878), different tariff clag-
sifications are, nevertheless, additional evi-
dence of substantial transformation. Fer-
rostaal Metals, 664 FSupp at 541

Concligion "

For the above reasong’this Court finds
that the Hold .were. substantially trans-
formed in South. Korea 2and are thus a
product of South Korea and should bBe
properly marked as such:' 'Additionally,
had: fish not been substantially trans-
formed in South Korea they would have

Soviet Umon J apan ‘and New Zealand

JUDGMENT -
Thls case hsmng been duly submltted for

deCISth and thé' Court after dite’ delibera-

txon, ‘heving rendered ‘a declswn herem,
now, ‘in conformxty mth saxd deczsxon,

IT IS HEREBY ORDERED, AD.
J'UDGED and DECREED that the - sub-
ject merchandise was substrmnally trans-

ly, the fillets are considered disctéte eom. - formed in South Kores; . and it js further

ORDERED AD.TUDGED and DE-
CREED: that the United States Customs

Service ghall enter the snbject fherehandise.
' if:properly marked 2 product of South Ko-

ren; and it.is further

ORDERED; - "ADJUDGED, - and DE-

CREED: that plamtlffs mbtlon for partlal B

packed, as the term packed is used. in [the
relevant provision], would properly be con-

sidered the eountry of origin, and ;the words .

Packed in [that counn'y]' wou]d clen.rly md.Lcate
the country of orxgm :

TO 912827201112 P.
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summary -jugment is denied; defendant’s

cross-motion for partial-summary judgment

is ‘also depied; and:except as provided '

above, this action is hereby.dismissed.

w
O £ KEY NUMBER SYSTEN
K3

IPSCO INC and Ipsco Steel,
. Inc, Plamtl.ffs, '

vr

and - T
Lone Star Steel Co.,
Defendnp@-lntervenor.
Court No, 86=07-00853.

United Stateg Court ‘of
Internatmnal Trade

Nov. 23 1988 S

)

Canadxan manufactu:er of oil counu'y
tubular goods cha]lenged affu-ma.twe coun-
tervailing duty determinations made by De-
partment of Commerce. . The Court of In-
ternational Trade, 687 FSupp 614, remand-
ed. On appesl from the remand, the Court
of International Trade, ‘Restani, J., held
that substannal evldence did not support
Intematlona.l Trade Admmlstratlons decd-
gion to use Internal Revenue Service’s 15~
year depreciation schedule in determmmg
countervailing’ dufy determmat]on o

Ordered accordmg]y
1.-Customs -Duties ¢&21,5(5)

- ‘If International - Trade Adminjstration
wishes to apply information gleéaned from
public decuments in making countervailing
duty determination, .it :may do so long as
long as it relates that m.formahon to facts
of case before it

2. Customs Dut:es @21 5(5)-
‘International ‘Trade Admlmstratlon g
“methodology” need not be the “most res-

sonable”- with -respect to., countervailing
duty determination in order to be upheld by
Court of International Trade, but it must

nonetheless reasonably and accurately re-

flect factual mformatlon in administrative
record.

3. Custorns Duties ¢=21.5(2)

Substantial evidence .did not support
International Trade Administration’s -deci-
sion to use a 15-year period listad in Inter-
nal Revenue Service depreciation tables in
determining countervailing duty determina-
tion for Canadian manufacturer of oil coun-

he UNITED ST A’I"ES Deféiatll#nt‘ . try tubular goods; there was no evidenes

demonstrating that basis on which IRS ta-
bles were caleulatéd made data therein’
suitable for use with regard to Canadian
ma.nufacturer and there was ‘no mforma-
tion of record as to how the IRS figure was
derived.

4. Customs Duties ‘3='53
When acting as a rule maker, Interna-

- tional Trade Administration may adopt cer-
tmn ﬁrm rules, or aven rules which create’

presumptlons, that it may apply across the
board.

5. Customs Duties €=53

‘When acting 23 an ad}udlcator Inter-
nstional Trade Administration may only ap-
ply those rules which it has already prom-
ulgated and if ITA promulgated a regule-
tion which resolves a particular issue, ITA
must analyze issue,of concern on. basis of
evidence found ‘in record.

6. Customs Duties $=21.5(5)

It was improper for International
Trade Administration to adopt 15-year de-
preciation gchedule found in Internal Reve-
nue ‘Service table for use in determining
countervsiling duty determination - without
complying with Administrative Procedure

Act; ITA had taken information containing -

public pronouncements of another agency
and applied it in gsame manner as ITA
would have applied a regulation in an adju-
dicatory proceeding. 5§ U.S.C.A. § 551 et
seq.

*% TOTAL PAGE.Bs

TO 812827281112 P.B29



