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Subpart A--Scope and Purpose
8§ 1000.1 Scope and purpose of this Part 1000.

This part sets forth certain ternms, definitions, and provisions
whi ch shall be common to and apply to each Federal m |k marketing
order in 7 CFR, chapter X, except as specifically defined otherw se,
or nmodified, or otherw se provided, in an individual order in 7 CFR
chapter X

8§ 1000. 2 Gener al

Subpart B--Definitions

definitions.

(a) Act neans Public Act No. 10, 73d Congress, as anended and
as reenacted and anended by the Agricultural Marketing Agreenment Act
of 1937, as anended (7 U. S.C. 601 et seq.).

(b)
CFR, chapter
m | k marketing order

(c)

O der
X,

or Federal mlk order nmeans the applicable part of 7
i ssued pursuant to Section 8c of the Act as a Federal
(as anmended).

nmeans the U. S. Departnment of Agriculture.

Depart ment
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(d) Secretary nmeans the Secretary of Agriculture of the United
States or any officer or enployee of the Departnent to whom authority
has heretofore been del egated, or to whom authority may hereafter be
del egated, to act in his stead.

(e) Person neans any individual, partnership, corporation,
associ ation, or other business unit.

§ 1000.3 Route disposition.

Rout e di sposition nmeans a delivery to a retail or whol esale
outlet (except a plant), either directly or through any distribution
facility (including disposition froma plant store, vendor, or
vendi ng machine) of a fluid mlk product in consuner-type packages or
di spenser units classified as Class | m K.

§ 1000.4 Plant.

(a) Except as provided in paragraph (b) of this section, plant
means the | and, buildings, facilities, and equi pment constituting a
single operating unit or establishnment at which mlk or m |k products
are received, processed, or packaged, including a facility described
in paragraph (b)(2) of this section if the facility receives the mlKk
of nore than one dairy farmer.

(b) Plant shall not include:

(1) A separate building without stationary storage tanks that
is used only as a reload point for transferring bulk mlIk from one
tank truck to another or a separate building used only as a
di stribution point for storing packaged fluid m |k products in
transit for route disposition; or

(2) An on-farmfacility operated as part of a single dairy farm
entity for the separation of cream and skim or the renoval of water
frommlk.

§ 1000.5 Distributing plant.

Distributing plant neans a plant that is approved by a duly
constituted regulatory agency for the handling of Grade A m |k at
which fluid mlk products are processed or packaged and from which
there is route disposition or transfers of packaged fluid mlKk
products to other plants.

§ 1000.6 Supply plant.
Supply plant neans a plant approved by a duly constituted
regul atory agency for the handling of Gade A mlk that receives mlk
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directly fromdairy farnmers and transfers or diverts fluid mlKk
products to other plants or manufactures dairy products on its
prem ses.

§ 1000.8 Nonpool plant.

Nonpool plant nmeans any m |k receiving, manufacturing, or
processi ng plant other than a pool plant. The follow ng categories
of nonpool plants are further defined as foll ows:

(a) A plant fully reqgulated under another Federal order neans
a plant that is fully subject to the pricing and pooling provisions
of another Federal order.

(b) Producer-handler plant nmeans a plant operated by a
producer - handl er as defi ned under any Federal order.

(c) Partially requlated distributing plant neans a nonpool
plant that is not a plant fully regul ated under another Federal
order, a producer-handler plant, or an exenpt plant, fromwhich there
is route disposition in the nmarketing area during the nonth.

(d) Unrequlated supply plant means a supply plant that does
not qualify as a pool supply plant and is not a plant fully regul ated
under anot her Federal order, a producer-handler plant, or an exenpt
pl ant .

(e) An _exenpt plant means a plant described in this paragraph
that is exempt fromthe pricing and pooling provisions of any order
provi ded that the operator of the plant files reports as prescribed
by the market adm nistrator of any marketing area in which the plant
di stributes packaged fluid m |k products to enable determ nation of
t he handl er’ s exenpt status:

(1) A plant that is operated by a governnmental agency that has
no route disposition in comercial channels;

(2) A plant that is operated by a duly accredited college or
uni versity disposing of fluid mlk products only through the
operation of its own facilities with no route disposition in
commer ci al channel s;

(3) A plant fromwhhich the total route disposition is for
i ndividuals or institutions for charitable purposes wthout
remuneration; or

(4) A plant that has route disposition and packaged sal es of
fluid mlk products to other plants of 150,000 pounds or |ess during
t he nmont h.

8§ 1000.9 Handl er.
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Handl er neans:

(a) Any person who operates a pool plant or a nonpool plant.

(b) Any person who receives packaged fluid m |k products from
a plant for resale and distribution to retail or whol esale outlets,
any person who as a broker negotiates a purchase or sale of fluid
m | k products or fluid cream products fromor to any pool or nonpool
pl ant, and any person who by purchase or direction causes m |k of
producers to be picked up at the farm and/or noved to a plant.
Persons who qualify as handlers only under this paragraph under any
Federal m |k order are not subject to the payment provisions of 8§ --
--.70, ----.71, ----.72, ----.73, ----.76, and ----.85 of that order.

(c) Any cooperative association with respect to mlk that it
receives for its account fromthe farm of a producer and delivers to
pool plants or diverts to nonpool plants pursuant to 8 ----.13 of the
order. The operator of a pool plant receiving mlk froma
cooperative association nmay be the handler for such mlk if both
parties notify the market adm nistrator of this agreenment prior to
the time that the mlk is delivered to the pool plant and the plant
operator purchases the mlk on the basis of farm bul k tank wei ghts
and sanpl es.

§ 1000.14 O her source mlk.

Ot her source mlk nmeans all skimmlk and butterfat contained
in or represented by:

(a) Receipts of fluid m |1k products and bulk fluid cream
products from any source other than producers, handl ers described in
8 1000.9(c) and 8§ 1135.11, or pool plants;

(b) Products (other than fluid m |k products, fluid cream
products, and products produced at the plant during the sane nonth)
from any source which are reprocessed, converted into, or conbined
with another product in the plant during the nmonth; and

(c) Receipts of any m |k product (other than a fluid mlKk
product or a fluid cream product) for which the handler fails to
establish a disposition.

§ 1000.15 Fluid m |k product.

(a) Except as provided in paragraph (b) of this section,
fluid mlKk product neans any mlk products in fluid or frozen form
containing less than 9 percent butterfat that are intended to be used
as beverages. Such products include, but are not limted to: MIK,
fat-free mlk, lowfat mlk, light mlk, reduced fat mlk, mlKk
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dri nks, eggnog and cultured butterm |k, including any such beverage
products that are flavored, cultured, nodified with added nonfat m |k
solids, sterilized, concentrated, or reconstituted. As used in this
Part, the termconcentrated mlk neans m |k that contains not |ess
than 25.5 percent, and not nore than 50 percent, total mlk solids.

(b) The termfluid mlk product shall not include:

(1) Plain or sweetened evaporated m | k/skimm |k, sweetened
condensed m | k/skimm |k, fornulas especially prepared for infant
feeding or dietary use (nmeal replacenent) that are packaged in
hernmetically-seal ed containers, any product that contains by weight
| ess than 6.5 percent nonfat mlk solids, and whey; and

(2) The quantity of skimm |k equivalent in any nodified
product specified in paragraph (a) of this section that is greater
t han an equal volunme of an unnodified product of the same nature and
butterfat content.

§ 1000.16 Fluid cream product.

Fluid cream product neans cream (ot her than plastic cream or
frozen cream), including sterilized cream or a m xture of cream and
mlk or skimmlk containing 9 percent or nore butterfat, with or
wi t hout the addition of other ingredients.

8§ 1000.17 [Reserved]

8§ 1000.18 Cooperative associ ation.

Cooperative association neans any cooperative marketing
associ ati on of producers which the Secretary determ nes is qualified
under the provisions of the Capper-Vol stead Act, has full authority
in the sale of mlk of its nmenbers, and is engaged in marketing mlk
or mlk products for its nenbers. A federation of 2 or nore
cooperatives incorporated under the |laws of any state will be
consi dered a cooperative associ ati on under any Federal mlk order if
all menber cooperatives neet the requirenents of this section.

8§ 1000.19 Commercial food processing establishnment.

Commercial food processing establishnent nmeans any facility,
other than a mlk plant, to which fluid mlk products and fluid cream
products are di sposed of, or producer mlk is diverted, that uses
such receipts as ingredients in food products and has no ot her
di sposition of fluid mlk products other than those received in
consuner-type packages (1 gallon or less). Producer mlk diverted to
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commerci al food processing establishnments shall be subject to the
sanme provisions relating to diversions to plants, including, but not
l[imted to, 88 ----.13 and ----.52 of each Federal m |k order.

Subpart C--Rules of Practice and Procedure Governi ng Market
Adm ni strators
§ 1000.25 Market adm nistrator.

(a) Designation. The agency for the adm nistration of the
order shall be a market adm nistrator selected by the Secretary and
subject to renoval at the Secretary’s discretion. The market
adm ni strator shall be entitled to conpensation determ ned by the
Secretary.

(b) Powers. The market admi nistrator shall have the follow ng
powers with respect to each order under his/her adm nistration:

(1) Admnister the order in accordance with its terms and
pr ovi si ons;

(2) Maintain and invest funds outside of the United States
Departnment of the Treasury for the purpose of adm nistering the
order;

(3) Make rules and regulations to effectuate the terns and
provi si ons of the order;

(4) Receive, investigate, and report conplaints of violations
to the Secretary; and

(5) Recomend anmendnents to the Secretary.

(c) Duties. The market adm nistrator shall performall the
duti es necessary to adm nister the ternms and provisions of each order
under hi s/ her adm nistration, including, but not limted to, the
fol |l ow ng:

(1) Enploy and fix the conpensation of persons necessary to
enabl e himher to exercise the powers and performthe duties of the
of fice;

(2) Pay out of funds provided by the adm nistrative
assessnent, except expenses associated with functions for which the
order provides a separate charge, all expenses necessarily incurred
in the mai ntenance and functioning of the office and in the
performance of the duties of the office, including the market
adm ni strator’s conpensati on;

(3) Keep records which will clearly reflect the transactions
provided for in the order and upon request by the Secretary,
surrender the records to a successor or such other person as the
Secretary may desi gnate;
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(4) Furnish information and reports requested by the Secretary
and submt office records for exam nation by the Secretary,;

(5) Announce publicly at his/her discretion, unless otherw se
directed by the Secretary, by such neans as he/she deens appropriate,
t he name of any handl er who, after the date upon which the handler is
required to perform such act, has not:

(i) Made reports required by the order

(ii) Made paynents required by the order; or

(iii) Made avail able records and facilities as required
pursuant to 8§ 1000. 27;

(6) Prescribe reports required of each handl er under the
order. Verify such reports and the paynments required by the order by
exam ni ng records (including such papers as copies of inconme tax
reports, fiscal and product accounts, correspondence, contracts,
docunments or nenoranda of the handler, and the records of any other
persons that are relevant to the handler’s obligation under the
order), by exam ning such handler’s mlk handling facilities, and by
such other investigation as the market adm nistrator deenms necessary
for the purpose of ascertaining the correctness of any report or any
obligati on under the order. Reclassify skimmlk and butterfat
recei ved by any handler if such exam nation and investigation
di scloses that the original classification was incorrect;

(7) Furnish each regulated handler a witten statenment of such
handl er’s accounts with the nmarket adm nistrator promptly each nonth.
Furnish a corrected statenment to such handler if verification
di scl oses that the original statenment was incorrect; and

(8) Prepare and dissem nate publicly for the benefit of
producers, handlers, and consuners such statistics and ot her
i nformati on concerning operation of the order and facts relevant to
the provisions thereof (or proposed provisions) as do not reveal
confidential information.

Subpart D--Rul es Governing Order Provisions
8§ 1000.26 Continuity and separability of provisions.

(a) Effective tine. The provisions of the order or any
amendnment to the order shall beconme effective at such time as the
Secretary may declare and shall continue in force until suspended or
t er m nat ed.

(b) Suspension or term nation. The Secretary shall suspend or
term nate any or all of the provisions of the order whenever he/she
finds that such provision(s) obstructs or does not tend to effectuate
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t he declared policy of the Act. The order shall term nate whenever
t he provisions of the Act authorizing it cease to be in effect.

(c) Continuing obligations. |If upon the suspension or
term nation of any or all of the provisions of the order there are
any obligations arising under the order, the final accrual or
ascertai nnent of which requires acts by any handler, by the narket
adm ni strator or by any other person, the power and duty to perform
such further acts shall continue notw thstandi ng such suspensi on or
term nation.

(d) Liquidation.

(1) Upon the suspension or term nation of any or al
provi sions of the order the market adm nistrator, or such other
| i qui dati ng agent designated by the Secretary, shall, if so directed
by the Secretary, liquidate the business of the market
adm nistrator's office, dispose of all property in his/her possession
or control, including accounts receivable, and execute and deliver
all assignments or other instrunments necessary or appropriate to
ef fectuate any such disposition; and

(2) If aliquidating agent is so designated, all assets and
records of the market adm nistrator shall be transferred pronptly to
such liquidating agent. [|f, upon such liquidation, the funds on hand
exceed the ampbunts required to pay outstanding obligations of the
office of the market adm nistrator and to pay necessary expenses of
i quidation and distribution, such excess shall be distributed to
contributing handlers and producers in an equitable manner.

(e) Separability of provisions. |If any provision of the order
or its application to any person or circunstances is held invalid,
t he application of such provision and of the remaining provisions of
the order to other persons or circunstances shall not be affected
t her eby.

Subpart E--Rules of Practice and Procedure Governing Handl ers
8§ 1000.27 Handler responsibility for records and facilities.

Each handl er shall maintain and retain records of its
operations and make such records and its facilities available to the
mar ket adm nistrator. |If adequate records of a handler, or of any
ot her persons, that are relevant to the obligation of such handl er
are not maintai ned and nmade avail able, any skimm Ik and butterfat
required to be reported by such handler for which adequate records
are not avail able shall be considered as used in the highest-priced
cl ass.
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(a) Records to be maintained.

(1) Each handler shall maintain records of its operations
(i ncluding, but not limted to, records of purchases, sales,
processi ng, packagi ng, and disposition) as are necessary to verify
whet her such handl er has any obligation under the order and if so,

t he ampbunt of such obligation. Such records shall be such as to
establish for each plant or other receiving point for each nonth:

(i) The quantities of skimmlk and butterfat contained in, or
represented by, products received in any form including inventories
on hand at the beginning of the nonth, according to form tine, and
source of each receipt;

(ii) The utilization of all skimmlk and butterfat show ng
the respective quantities of such skimmlk and butterfat in each
form di sposed of or on hand at the end of the nonth; and

(iii) Payments to producers, dairy farmers, and cooperative
associ ations, including the anount and nature of any deductions and
t he di sbursenment of noney so deduct ed.

(2) Each handler shall keep such other specific records as the
mar ket adm ni strator deens necessary to verify or establish such
handl er's obligation under the order.

(b) Availability of records and facilities. Each handler
shall make avail able all records pertaining to such handler's
operations and all facilities the market adm nistrator finds are
necessary to verify the information required to be reported by the
order and/or to ascertain such handler's reporting, nonetary, or
ot her obligation under the order. Each handler shall permt the
mar ket adm ni strator to weigh, sanple, and test mlk and mlk
products and observe plant operations and equi pment and neke
avail able to the market adm nistrator such facilities as are
necessary to carry out his/her duties.

(c) Retention of records. All records required under the
order to be made available to the market adm nistrator shall be
retained by the handler for a period of 3 years to begin at the end
of the nonth to which such records pertain. If, within such 3-year
period, the market adm nistrator notifies the handler in witing that
the retention of such records, or of specified records, is necessary
in connection with a proceedi ng under section 8c(15)(A) of the Act or
a court action specified in such notice, the handler shall retain
such records, or specified records, until further witten
notification fromthe market adm nistrator. The market adm nistrator
shall give further witten notification to the handler pronptly upon
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the termnation of the litigation or when the records are no | onger
necessary in connection therewth.

§ 1000.28 Term nation of obligations.

(a) Except as provided in paragraphs (b) and (c) of this
section, the obligation of any handler to pay noney required to be
paid under the terns of the order shall term nate 2 years after the
| ast day of the month during which the market adm ni strator receives
the handler's report of receipts and utilization on which such
obligation is based, unless within such 2-year period, the market
adm nistrator notifies the handler in witing that such noney is due
and payable. Service of such witten notice shall be conpl ete upon
mailing to the handler's | ast known address and it shall contain, but
need not be limted to, the follow ng information:

(1) The amount of the obligation;

(2) The nonth(s) on which such obligation is based; and

(3) If the obligation is payable to one or nore producers or
to a cooperative association, the nane of such producer(s) or such
cooperative association, or if the obligation is payable to the
mar ket adm ni strator, the account for which it is to be paid.

(b) If a handler fails or refuses, with respect to any
obligation under the order, to make available to the market
adm nistrator all records required by the order to be made avail abl e,
the market admi nistrator nmay notify the handler in witing, within
t he 2-year period provided for in paragraph (a) of this section, of
such failure or refusal. |If the market adm nistrator so notifies a
handl er, the said 2-year period with respect to such obligation shal
not begin to run until the first day of the nmonth follow ng the nmonth
during which all such records pertaining to such obligation are nade
available to the market adm nistrator.

(c) Notw thstanding the provisions of paragraphs (a) and (b)
of this section, a handler's obligation under the order to pay noney
shall not be term nated with respect to any transaction invol ving
fraud or willful conceal ment of a fact, material to the obligation,
on the part of the handl er agai nst whomthe obligation is sought to
be i nposed.

(d) Unless the handler files a petition pursuant to section
8c(15)(A) of the Act and the applicable rules and regulations (7 CFR
900. 50 through 900.71) within the applicable 2-year period indicated
bel ow, the obligation of the nmarket adm nistrator:
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(1) To pay a handler any noney which such handler clains is
due under the terns of the order shall term nate 2 years after the
end of the nonth during which the skimmlk and butterfat involved in
the claimwere received; or

(2) To refund any paynent made by a handler (including a
deduction or offset by the market adm nistrator) shall term nate 2
years after the end of the nmonth during which paynent was made by the
handl er .

Subpart F--Classification of MIKk
8§ 1000.40 Classes of Utilization.

Except as provided in § 1000.42, all skimmlk and butterfat
required to be reported pursuant to 8§ ----.30 of each Federal mlk
order shall be classified as follows:

(a) Class | mlk shall be all skimmlk and butterfat:

(1) Disposed of in the formof fluid m |k products, except as
ot herwi se provided in this section;

(2) In packaged fluid mlk products in inventory at the end of
t he nmont h; and

(3) In shrinkage assigned pursuant to § 1000.43(b).

(b) Class Il mlk shall be all skimmlk and butterfat:

(1) In fluid mlk products in containers larger than 1 gallon
and fluid cream products di sposed of or diverted to a commerci al food
processi ng establishnment if the market adm nistrator is permtted to
audit the records of the commercial food processing establishnent for
t he purpose of verification. Otherw se, such uses shall be Class I;

(2) Used to produce:

(i) Cottage cheese, |owfat cottage cheese, dry curd cottage
cheese, ricotta cheese, pot cheese, Creole cheese, and any simlar
soft, high-noisture cheese resenbling cottage cheese in form or use;

(ii) Mlkshake and ice mlk m xes (or bases), frozen desserts,
and frozen dessert m xes distributed in half-gallon containers or
| arger and intended to be used in soft or sem-solid form

(iii) Aerated cream frozen cream sour cream sour
hal f -and- hal f, sour cream m xtures containing nonm |k itens, yogurt,
and any other sem -solid product resenbling a Class Il product;

(iv) Custards, puddings, pancake m xes, coatings, batter, and
sim |l ar products;

(v) Butterm |k biscuit m xes and other butterm |k for baking
that contain food starch in excess of 2% of the total solids,
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provi ded that the product is |abeled to indicate the food starch
content;

(vi) Fornulas especially prepared for infant feeding or
di etary use (neal replacenent) that are packaged in
hermeti call y-seal ed cont ai ners;

(vii) Candy, soup, bakery products and other prepared foods
whi ch are processed for general distribution to the public, and
i nternmedi ate products, including sweetened condensed mlk, to be used
in processing such prepared food products;

(viii) A fluid cream product or any product containing
artificial fat or fat substitutes that resenmbles a fluid cream
product, except as otherw se provided in paragraph (c) of this
section; and

(ix) Any product not otherw se specified in this section; and

(3) In shrinkage assigned pursuant to § 1000.43(b).

(c) Class 11l mlk shall be all skimmlk and butterfat:

(1) Used to produce:

(i) Cream cheese and ot her spreadable cheeses, and hard cheese
of types that may be shredded, grated, or crunbl ed,

(ii) Plastic cream anhydrous m | kfat, and butteroil; and

(iii) Evaporated or sweetened condensed mlk in a
consuner -type package; and

(2) In shrinkage assigned pursuant to § 1000.43(b).

(d) Cdlass IV mlk shall be all skimmlk and butterfat:

(1) Used to produce:

(i) Butter; and

(ii) Any mlk product in dried form

(2) In inventory at the end of the month of fluid mlk
products and fluid cream products in bulk form

(3) Inthe skimmlk equivalent of nonfat mlk solids used to
nodify a fluid m |k product that has not been accounted for in Class
l; and

(4) In shrinkage assigned pursuant to § 1000.43(b).

(e) O her uses. Oher uses include skimmlk and butterfat
used in any product described in this section that is dunped, used
for animal feed, destroyed, or |lost by a handler in a vehicular
accident, flood, fire, or simlar occurrence beyond the handler's
control. Such uses of skimmlk and butterfat shall be assigned to
the | owest priced class for the nonth to the extent that the
gquantities destroyed or |ost can be verified fromrecords
satisfactory to the market adm nistrator
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§ 1000.41 [Reserved]

8§ 1000.42 Classification of transfers and diversions.

(a) ITransfers and diversions to pool plants. Skimmlk or
butterfat transferred or diverted in the formof a fluid m |k product
or transferred in the formof a bulk fluid cream product from a pool
pl ant or a handler described in 8 1135.11 of this chapter to another
pool plant shall be classified as Class | mlk unless the handl ers
bot h request the sane classification in another class. |In either
case, the classification shall be subject to the follow ng
condi tions:

(1) The skimmlk and butterfat classified in each class shal
be limted to the amount of skimmlk and butterfat, respectively,
remai ning in such class at the receiving plant after the conputations
pursuant to 8 1000.44(a)(9) and the corresponding step of 8§

1000. 44(b);

(2) If the transferring plant received during the nonth other
source mlk to be allocated pursuant to § 1000.44(a)(3) or the
correspondi ng step of 8§ 1000.44(b), the skimmlk or butterfat so
transferred shall be classified so as to allocate the | east possible
Class | utilization to such other source mlk; and

(3) If the transferring handler received during the nonth
ot her source mlk to be allocated pursuant to 8§ 1000.44(a)(8) or (9)
or the correspondi ng steps of § 1000.44(b), the skimmlk or
butterfat so transferred, up to the total of the skimmlk and
butterfat, respectively, in such receipts of other source mlk, shal
not be classified as Class | mlk to a greater extent than woul d be
the case if the other source ml|k had been received at the receiving
pl ant.

(b) Transfers and diversions to a plant requl ated under
anot her Federal order. Skimmlk or butterfat transferred or
diverted in the formof a fluid mlk product or transferred in the
formof a bulk fluid cream product froma pool plant to a plant
regul at ed under another Federal order shall be classified in the
foll owing manner. Such classification shall apply only to the skim
mlk or butterfat that is in excess of any receipts at the pool plant
froma plant regul ated under another Federal order of skimm |k and
butterfat, respectively, in fluid m |k products and bulk fluid cream
products, respectively, that are in the same category as described in
paragraph (b)(1) or (2) of this section:
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(1) As Class | mlk, if transferred as packaged fluid m |k
products;

(2) If transferred or diverted in bulk form classification
shall be in the classes to which allocated under the other order:

(i) If the operators of both plants so request in their
reports of receipts and utilization filed with their respective
mar ket adm nistrators, transfers in bulk formshall be classified as
other than Class | to the extent that such utilization is available
for such classification pursuant to the allocation provisions of the
ot her order;

(ii) If diverted, the diverting handl er nmust request a
classification other than Class |I. |If the plant receiving the
diverted m |k does not have sufficient utilization available for the
requested classification and sone of the diverted mlk is
consequently assigned to Class | use, the diverting handler shall be
given the option of designating the entire |load of diverted ml|k as
producer mlk at the plant physically receiving the mlKk.
Alternatively, if the diverting handler so chooses, it my designate
which dairy farmers whose mlk was diverted during the nonth will be
desi gnat ed as producers under the order physically receiving the
mlk. |If the diverting handler declines to accept either of these
options, the market adm nistrator will prorate the portion of
diverted mlk in excess of Class Il, Ill, and IV use anong all the
dairy farmers whose m |k was received fromthe diverting handler on
the last day of the nonth, then the second-to-|ast day, and
continuing in that fashion until the excess diverted m|k has been
assi gned as producer m |k under the receiving order; and

(iii) If information concerning the classes to which such
transfers or diversions were allocated under the other order is not
available to the market adm nistrator for the purpose of establishing
classification under this paragraph, classification shall be Cl ass |
subj ect to adjustnment when such information is avail able.

(c) ITransfers and diversions to producer-handlers and to
exenpt plants. Skimmlk or butterfat that is transferred or
diverted froma pool plant to a producer-handl er under any Feder al
order or to an exenpt plant shall be classified:

(1) As Class | mlk if transferred or diverted to a producer-
handl er;

(2) As Class | mlk if transferred to an exenpt plant in the
form of a packaged fluid m |k product; and
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(3) In accordance with the utilization assigned to it by the
mar ket adm nistrator if transferred or diverted in the formof a bulk
fluid mlk product or transferred in the formof a bulk fluid cream
product to an exenpt plant. For this purpose, the receiving
handl er’s utilization of skimmlk and butterfat in each class, in
series beginning with Class IV, shall be assigned to the extent
possible to its receipts of skimmlk and butterfat, in bulk fluid
cream products, and bulk fluid m |k products, respectively, pro rata
to each source.

(d) Transfers and diversions to other nonpool plants. Skim
mlk or butterfat transferred or diverted in the following forns from
a pool plant to a nonpool plant that is not a plant regul ated under
anot her order, an exenpt plant, or a producer-handler plant shall be
classified:

(1) As Class | mlk, if transferred in the formof a packaged
fluid mlk product; and

(2) As Class | mlk, if transferred or diverted in the form of
a bulk fluid mlk product or transferred in the formof a bulk fluid
cream product, unless the follow ng conditions apply:

(i) If the conditions described in paragraphs (d)(2)(i)(A and
(B) of this section are net, transfers or diversions in bulk form
shall be classified on the basis of the assignnment of the nonpool
plant's utilization, excluding the m |k equival ent of both nonfat
mlk solids and concentrated mlk used in the plant during the nonth,
to its receipts as set forth in paragraphs (d)(2)(ii) through (viii)
of this section:

(A) The transferring handler or diverting handler clains such
classification in such handler’s report of receipts and utilization
filed pursuant to 8 ----.30 of each Federal mlk order for the nonth
wi t hin which such transaction occurred; and

(B) The nonpool plant operator nmaintains books and records
showing the utilization of all skimmlk and butterfat received at
such plant which are nmade avail able for verification purposes if
requested by the market adm nistrator;

(ii) Route disposition in the marketing area of each Federa
mlk order fromthe nonpool plant and transfers of packaged fluid
m | k products from such nonpool plant to plants fully regul ated
t hereunder shall be assigned to the extent possible in the follow ng
sequence:

(A) Pro rata to receipts of packaged fluid m |k products at
such nonpool plant from pool plants;
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(B) Pro rata to any renmaini ng unassi gned recei pts of packaged
fluid mlk products at such nonpool plant from plants regul ated under
ot her Federal orders;

(C) Prorata to receipts of bulk fluid mlk products at such
nonpool plant from pool plants; and

(D) Pro rata to any remaini ng unassi gned recei pts of bul k
fluid mlk products at such nonpool plant from plants regul ated under
ot her Federal orders;

(iiti) Any remaining Class | disposition of packaged fluid mlKk
products fromthe nonpool plant shall be assigned to the extent
possible pro rata to any remai ni ng unassi gned recei pts of packaged
fluid mlk products at such nonpool plant from pool plants and plants
regul at ed under ot her Federal orders;

(iv) Transfers of bulk fluid mlk products fromthe nonpool
plant to a plant regul ated under any Federal order, to the extent
that such transfers to the regul ated plant exceed receipts of fluid
m |k products fromsuch plant and are allocated to Class | at the
recei ving plant, shall be assigned to the extent possible in the
foll ow ng sequence:

(A) Pro rata to receipts of fluid mlk products at such
nonpool plant from pool plants; and

(B) Pro rata to any remaining unassigned receipts of fluid
m | k products at such nonpool plant from plants regul ated under other
Federal orders;

(v) Any renmmining unassigned Class | disposition fromthe
nonpool plant shall be assigned to the extent possible in the
foll owi ng sequence:

(A) To such nonpool plant's receipts fromdairy farnmers who
t he market adm nistrator determ nes constitute regular sources of
Grade A mlk for such nonpool plant; and

(B) To such nonpool plant's receipts of Gade A mlk from
pl ants not fully regul ated under any Federal order which the nmarket
adm ni strator determ nes constitute regular sources of Grade A mlKk
for such nonpool plant;

(vi) Any remaining unassigned receipts of bulk fluid mlKk
products at the nonpool plant from pool plants and plants regul ated
under other Federal orders shall be assigned, pro rata anpng such
pl ants, to the extent possible first to any remaining Class I
utilization and then to all other utilization, in sequence begi nning
with Class |V at such nonpool plant;
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(vii) Receipts of bulk fluid cream products at the nonpool
plant from pool plants and plants regul ated under other Federal
orders shall be assigned, pro rata anong such plants, to the extent

possible to any remaining utilization, in sequence beginning with
Class IV at such nonpool plant; and
(viii) In determ ning the nonpool plant's utilization for

pur poses of this paragraph, any fluid m |k products and bulk fluid
cream products transferred from such nonpool plant to a plant not
fully regul ated under any Federal order shall be classified on the
basis of the second plant's utilization using the same assi gnnment
priorities at the second plant that are set forth in this paragraph.

8§ 1000.43 GCeneral classification rules.

In determ ning the classification of producer m |k pursuant to
§ 1000. 44, the follow ng rules shall apply:

(a) Each nmonth the market adm nistrator shall correct for
mat hemat i cal and ot her obvious errors all reports filed pursuant to §
----.30 of each Federal m |k order and shall conpute separately for
each pool plant, for each handl er described in § 1000.9(c) and §
1135.11 of this chapter, the pounds of skimm |k and butterfat,
respectively, in each class in accordance with 88 1000.40 and
1000. 42, and paragraph (b) of this section.

(b) Shrinkage and Overage. For purposes of classifying all
m |k reported by a handler pursuant to 8§ ----.30 of each Federal mlk
order the market adm nistrator shall determ ne the shrinkage or
overage of skimmlk and butterfat for each pool plant and each
handl er described in 8 1000.9(c) and 8 1135.11 of this chapter by

subtracting total utilization fromtotal receipts. Any positive
di fference shall be shrinkage, and any negative difference shall be
over age.

(1) Shrinkage incurred by pool plants qualified pursuant to 8
----.7 of any Federal m |k order shall be assigned to the | owest-
priced class to the extent that such shrinkage does not exceed:

(i) Two percent of the total quantity of mlk physically
received at the plant directly from producers’ farns on the basis of
farm wei ghts and tests;

(i1) Plus 1.5 percent of the quantity of bulk mlk physically
received on a basis other than farm weights and tests, excluding
concentrated m Ik received by agreenent for other than Class | use;
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(iii) Plus .5 percent of the quantity of mlk diverted by the
pl ant operator to another plant on a basis other than farm wei ghts
and tests; and

(iv) Mnus 1.5 percent of the quantity of bulk mlKk
transferred to other plants, excluding concentrated m |k transferred
by agreenent for other than Class | use.

(2) A handler described in 8 1000.9(c) or 8§ 1135.11 of this
chapter that delivers mlk to plants on a basis other than farm
wei ghts and tests shall receive a | owest-priced-class shrinkage
al l owance of .5 percent of the total quantity of such mlk picked up
at producers’ farmns.

(3) Shrinkage in excess of the anmpunts provided in paragraphs
(b)(1) and (2) of this section shall be assigned to existing

utilization in series starting with Class |I. The shrinkage assigned
pursuant to this paragraph shall be added to the handler’s reported
utilization and the result shall be known as the gross utilization in

each cl ass.

(c) If any of the water contained in the mlk fromwhich a
product is made is renmoved before the product is utilized or disposed
of by the handler, the pounds of skimmlk in such product that are
to be considered under this part as used or disposed of by the
handl er shall be an amount equivalent to the nonfat mlk solids
contained in such product plus all of the water originally associated
with such solids.

(d) Skimmlk and butterfat contained in receipts of bulk
concentrated fluid mlk and nonfluid mlk products that are
reconstituted for fluid use shall be assigned to Class | use, up to
the reconstituted portion of |abeled reconstituted fluid mlKk
products, on a pro rata basis (except for any Class | use of specific
concentrated receipts that is established by the handler) prior to
any assignments under 8 1000.44 of this chapter. Any remaining skim
mlk and butterfat in concentrated receipts shall be assigned to uses
under 8§ 1000.44 on a pro rata basis, unless a specific use of such
recei pts is established by the handler.

8§ 1000.44 Classification of producer mlKk.

For each nmonth the market adm nistrator shall determ ne for
each handl er described in 8 1000.9(a) for each pool plant of the
handl er separately and for each handl er described in & 1000.9(c) and
§ 1135.11 the classification of producer mlk by allocating the
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handl er's receipts of skimmlk and butterfat to the handler’s gross
utilization of such receipts pursuant to 8 1000.43(b)(3) as follows:
(a) Skimmlk shall be allocated in the follow ng manner:
(1) Subtract fromthe pounds of skimmlk in Class | the
pounds of skimmlk in:
(i) Receipts of packaged fluid m |k products from an
unregul ated supply plant to the extent that an equival ent amount of
skimm | k disposed of to such plant by handlers fully regul ated under
any Federal order is classified and priced as Class | mlk and is not
used as an offset for any other paynent obligation under any order;
(ii) Packaged fluid mlIk products in inventory at the
begi nni ng of the nonth. This paragraph shall apply only if the pool
pl ant was subject to the provisions of this paragraph or conparable
provi si ons of another Federal order in the imediately preceding
nmont h;
(ii1) Fluid mlk products received in packaged form from
pl ants regul ated under other Federal orders; and
(iv) To the extent that the receipts described in paragraphs
(a)(1)(i) through (iii) of this section exceed the gross Class |

utilization of skimmlk, the excess receipts shall be subtracted
pursuant to paragraph (a)(3)(vi) of this section.
(2) Subtract fromthe pounds of skimmlk in Class Il the

pounds of skimmlk in the receipts of skimmlk in bulk concentrated
fluid mlk products and in other source ml|k (except other source
mlk received in the formof an unconcentrated fluid m |k product or
a fluid cream product) that is used to produce, or added to, any
product in Class Il (excluding the quantity of such skimmlk that
was classified as Class IV mlk pursuant to 8 1000.40(d)(3)). To the
extent that the receipts described in this paragraph exceed the gross
Class Il utilization of skimmlk, the excess receipts shall be
subtracted pursuant to paragraph (a)(3)(vi) of this section.

(3) Subtract fromthe pounds of skimmlk remaining in each
class, in series beginning with Class |1V, the pounds of skimmlk in:
(i) Receipts of bulk concentrated fluid m |k products and
ot her source m |k (except other source mlk received in the form of

an unconcentrated fluid m |k product);

(i1) Receipts of fluid mlk products and bulk fluid cream
products for which appropriate health approval is not established and
fromunidentified sources;

(iii) Receipts of fluid mlk products and bulk fluid cream
products from an exenpt plant;
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(iv) Fluid mlk products and bulk fluid cream products
received froma producer-handl er as defined under the order in this
part or any other Federal order;

(v) Receipts of fluid mlk products fromdairy farmers for
ot her markets; and

(vi) The excess receipts specified in paragraphs (a)(1)(iv)
and (a)(2) of this section.

(4) Subtract fromthe pounds of skimmlk remaining in al
cl asses other than Class |, in sequence beginning with Class IV, the
receipts of fluid mlk products from an unregul ated supply plant that
were not previously subtracted in this section for which the handl er
requests classification other than Class |, but not in excess of the
pounds of skimmlk remaining in these other classes conbined.

(5) Subtract fromthe pounds of skimmlk remaining in al
cl asses other than Class |, in sequence beginning with Class |V,
receipts of fluid mlk products from an unregul ated supply plant that
were not previously subtracted in this section, and which are in
excess of the pounds of skimm |k determ ned pursuant to paragraphs
(a)(5)(i) and (ii) of this section;

(i) Miltiply by 1.25 the pounds of skimmlk remaining in
Class | at this allocation step; and

(ii) Subtract fromthe result in paragraph (a)(5)(i) the
pounds of skimmlk in receipts of producer mlk and fluid mlKk
products from ot her pool plants.

(6) Subtract fromthe pounds of skimmlk remaining in al
cl asses other than Class |, in sequence beginning with Class IV, the
pounds of skimmlk in receipts of bulk fluid mlk products froma
handl er regul ated under anot her Federal order that are in excess of
bulk fluid mlk products transferred or diverted to such handler, if
other than Class | classification is requested, but not in excess of
t he pounds of skimmlk remaining in these classes conbi ned.

(7) Subtract fromthe pounds of skimmlk remaining in each
class, in series beginning with Class |1V, the pounds of skimmlk in
fluid mlk products and bulk fluid cream products in inventory at the
begi nning of the nonth that were not previously subtracted in this
section.

(8) Subtract fromthe pounds of skimmlk remaining in each
class at the plant receipts of skimmlk in fluid m |k products from
an unregul ated supply plant that were not previously subtracted in
this section and that were not offset by transfers or diversions of
fluid mlk products to the unregul ated supply plant fromwhich fluid
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m |k products to be allocated at this step were received. Such
subtraction shall be pro rata to the pounds of skimmlk in Class I
and in Classes Il, Ill, and IV conbined, with the quantity prorated
to Classes II, Ill, and IV conbined being subtracted in sequence
beginning with Class |V.

(9) Subtract fromthe pounds of skimmlk remaining in each
class the pounds of skimmlk in receipts of bulk fluid mlk products
from a handl er regul ated under another Federal order that are in
excess of bulk fluid mlIk products transferred or diverted to such
handl er that were not subtracted in paragraph (a)(6) of this section.
Such subtraction shall be pro rata to the pounds of skimmlk in
Class | and in Classes IIl, Il1l, and IV combined, with the quantity
prorated to Classes Il, Ill, and IV conbi ned being subtracted in
sequence beginning with Class IV, with respect to whichever of the
following quantities represents the | ower proportion of Class I mlk:

(i) The estimated utilization of skimmlk of all handlers in
each class as announced for the nmonth pursuant to § 1000.45(a); or

(i1) The total pounds of skimmlk remaining in each class at
this allocation step.

(10) Subtract fromthe pounds of skimmlk remaining in each
class the pounds of skimmlk in receipts of fluid m |k products and
bul k fluid cream products from anot her pool plant and from a handl er
described in 8 1135.11 of this chapter according to the
classification of such products pursuant to § 1000.42(a).

(11) If the total pounds of skimmlk remaining in all classes
exceed the pounds of skimmlk in producer mlk, subtract such excess
fromthe pounds of skimmlk remaining in each class in series
beginning with Class |V.

(b) Butterfat shall be allocated in accordance with the
procedure outlined for skimmlk in paragraph (a) of this section.

(c) The quantity of producer mlk in each class shall be the
conbi ned pounds of skimmlk and butterfat remaining in each cl ass
after the conputations pursuant to paragraphs (a) and (b) of this
section.

8§ 1000.45 Market adm nistrator’s reports and announcenents
concerning classification.
(a) MVhenever required for the purpose of allocating receipts
from plants regul ated under other Federal orders pursuant to
8 1000.44(a)(9) and the correspondi ng step of 8§ 1000.44(b), the
mar ket adm ni strator shall estimte and publicly announce the
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utilization (to the nearest whole percentage) in Class | during the
month of skimmlk and butterfat, respectively, in producer m |k of
all handlers. The estimate shall be based upon the nost current
avai |l abl e data and shall be final for such purpose.

(b) The market adm nistrator shall report to the nmarket
adm ni strators of other Federal orders as soon as possible after the
handl ers’ reports of receipts and utilization are received, the class
to which receipts fromplants regul ated under other Federal orders
are allocated pursuant to 88 1000.43(d) and 1000.44 (including any
reclassification of inventories of bulk concentrated fluid mlKk
products), and thereafter any change in allocation required to
correct errors disclosed on the verification of such report.

(c) The market adm nistrator shall furnish each handl er
operating a pool plant and each handl er described in 8 1135.11 of
this chapter who has shipped fluid m |k products or bulk fluid cream
products to a plant fully regul ated under another Federal order the
class to which the shipments were all ocated by the market
adm ni strator of the other Federal order on the basis of the report
by the receiving handl er and, as necessary, any changes in the
al l ocation arising fromthe verification of such report.

(d) The market adm nistrator shall report to each cooperative
associ ati on which so requests, the percentage of producer mlKk
delivered by nmenbers of the association that was used in each cl ass
by each handl er receiving the mlk. For the purpose of this report,
the mlk so received shall be prorated to each class in accordance
with the total utilization of producer mlk by the handler.

Subpart G -Class Prices
8§ 1000.50 Class prices, conponent prices, and advanced pricing
factors.

Cl ass prices per hundredwei ght of mlk containing 3.5 percent
butterfat, conponent prices, and advanced pricing factors shall be as
follows. The prices and pricing factors described in paragraphs (a),
(b), (c), (e), (f), and (qgq) of this section shall be based on a
wei ght ed average of the nobst recent 2 weekly prices announced by the
National Agricultural Statistical Service (NASS) before the 24" day
of the nonth. These prices shall be announced on or before the 23rd
day of the nonth and shall apply to mlk received during the
following nonth. The prices described in paragraphs (g) through (p)
of this section shall be based on a wei ghted average for the
precedi ng nonth of weekly prices announced by NASS on or before the
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5th day of the nmonth and shall apply to mlk received during the
precedi ng nonth. The price described in paragraph (d) of this
section shall be derived fromthe Class Il skimmlk price announced
on or before the 2374 day of the nonth preceding the nonth to which
it applies and the butterfat price announced on or before the 5'" day
of the nonth following the nonth to which it applies.

(a) Class | price. The Class | price per hundredwei ght,
rounded to the nearest cent, shall be .965 times the Class | skim
mlk price plus 3.5 tinmes the Class | butterfat price.

(b) Class | skimmlk price. The Class | skimmlk price per
hundr edwei ght shall be the adjusted Class | differential specified in
8§ 1000.52 plus the higher of the advanced pricing factors conputed in
paragraph (q)(1) or (2) of this section.

(c) Cass | butterfat price. The Class | butterfat price per
pound shall be the adjusted Class |I differential specified in §

1000. 52 divided by 100, plus the advanced butterfat price conputed in
paragraph (q)(3) of this section.

(d) The Class Il price per hundredwei ght, rounded to the
nearest cent, shall be .965 tines the Class Il skimmlk price plus
3.5 times the Class Il butterfat price.

(e) Class Il skimmlk price. The Class Il skimmlk price

per hundredwei ght shall be the advanced Class IV skimmlk price
conputed in paragraph (q)(2) of this section plus 70 cents.

(f) Class Il nonfat solids price. The Class Il nonfat solids
price per pound, rounded to the nearest one-hundredth cent, shall be
the Class Il skimmlk price divided by 9.

(g) Cass Il butterfat price. The Class Il butterfat price
per pound shall be the butterfat price plus $.007.

(h) Class |1l price. The Class Ill price per hundredwei ght,
rounded to the nearest cent, shall be .965 tinmes the Class Il skim
mlk price plus 3.5 tinmes the butterfat price.

(i) Class 11l skimmlk price. The Class Ill skimmlk price

per hundredwei ght, rounded to the nearest cent, shall be the protein
price per pound tines 3.1 plus the other solids price per pound tines
5.9.

(j) Class IV price. The Class |V price per hundredwei ght,
rounded to the nearest cent, shall be .965 tinmes the Class IV skim
mlk price plus 3.5 tinmes the butterfat price.

(k) Class IV skimmlk price. The Class IV skimmlk price
per hundredwei ght, rounded to the nearest cent, shall be the nonfat
solids price per pound tines 9.
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(I') Butterfat price. The butterfat price per pound, rounded to
t he nearest one-hundredth cent, shall be the U S. average NASS AA
Butter survey price reported by the Departnment for the nonth | ess
11.4 cents, with the result divided by 0.82.

(m Nonfat solids price. The nonfat solids price per pound,
rounded to the nearest one-hundredth cent, shall be the U S. average
NASS nonfat dry m |k survey price reported by the Departnent for the
nonth | ess 13.7 cents, with the result divided by 1.02.

(n) Protein price. The protein price per pound, rounded to
t he nearest one-hundredth cent, shall be conputed as follows:

(1) Conpute a weighted average of the anounts described in
paragraphs (n)(1)(i) and (ii) of this section:

(i) The U S. average NASS survey price for 40-1b. block cheese
reported by the Department for the nonth; and

(ii) The U.S. average NASS survey price for 500-pound barre
cheddar cheese (39 percent noisture) reported by the Departnment for
the nonth plus 3 cents;

(2) Subtract 17.02 cents fromthe price conputed pursuant to
paragraph (n)(1) of this section and nmultiply the result by 1.405;

(3) Add to the anpunt conputed pursuant to paragraph (n)(2) of
this section an anmount conputed as foll ows:

(i) Subtract 17.02 cents fromthe price conputed pursuant to
paragraph (n)(1) of this section and nmultiply the result by 1.582;

(ii) Subtract the butterfat price conputed pursuant to
paragraph (1) of this section fromthe anount conputed pursuant to
paragraph (n)(3)(i) of this section; and

(iii) Miltiply the amount conputed pursuant to paragraph
(n)(3)(ii) of this section by 1.28.

(o) Oher solids price. The other solids price per pound,
rounded to the nearest one-hundredth cent, shall be the U.S. average
NASS dry whey survey price reported by the Departnent for the nonth
m nus 13.7 cents, with the result divided by 0.968.

(p) Somatic cell adjustnment. The somatic cell adjustnent per
hundr edwei ght of m |k shall be determ ned as foll ows:

(1) Miltiply .0005 by the wei ghted average price conputed
pursuant to paragraph (n)(1) of this section and round to the 5"
deci mal pl ace;

(2) Subtract the somatic cell count of the mlk (reported in
t housands) from 350; and




Final Order - New England, et al. - DA-97-12

(3) Miltiply the amount conputed in paragraph (p)(1) of this
section by the amount conputed in paragraph (p)(2) of this section
and round to the nearest full cent.

(gq) Advanced pricing factors. For the purpose of conputing
the Class | skimmlk price, the Class Il skimmlk price, the Cl ass
Il nonfat solids price, and the Class | butterfat price for the
following nonth, the followng pricing factors shall be conputed
using the weighted average of the 2 npbst recent NASS U.S. average
weekly survey prices announced before the 24th day of the nonth:

(1) An advanced Class IlIl skimmlk price per hundredwei ght,
rounded to the nearest cent, shall be conputed as follows:

(i) Following the procedure set forth in paragraphs (n) and
(o) of this section, but using the weighted average of the 2 npst
recent NASS U.S. average weekly survey prices announced before the
24th day of the nonth, conpute a protein price and an other solids
price;

(ii) Miltiply the protein price conputed in paragraph
(g9)(1)(i) of this section by 3.1;

(iii) Miltiply the other solids price per pound conputed in
paragraph (q)(1)(i) of this section by 5.9; and

(iv) Add the amounts conputed in paragraphs (q)(1)(ii) and
(iii) of this section.

(2) An advanced Class IV skimmlk price per hundredwei ght,
rounded to the nearest cent, shall be conputed as follows:

(i) Following the procedure set forth in paragraph (m of this
section, but using the weighted average of the 2 nobst recent NASS
U.S. average weekly survey prices announced before the 24" day of
the nonth, conpute a nonfat solids price; and

(iit) Miltiply the nonfat solids price computed in paragraph
(q)(2) (i) of this section by 9.

(3) An advanced butterfat price per pound, rounded to the
near est one-hundredth cent, shall be cal culated by conputing a
wei ght ed average of the 2 nobst recent U. S. average NASS AA Butter
survey prices announced before the 24" day of the nonth, subtracting
11.4 cents fromthis average, and dividing the result by 0.82.

§ 1000.51 [ Reserved]



