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FRI DAY, DECEMBER 8, 2023 -- MORNI NG SESSI ON

THE COURT: Let's go back on record.

W' re back on record. It's 2023, Decenber 8. It
is Friday. It is Day 43 of this hearing.

Are there any prelimnary matters before we
continue with where we -- with what we descri bed
yest er day?

There are none.

M. Rosenbaum

MR. ROSENBAUM St eve Rosenbaum for the
I nternational Dairy Foods Associ ati on.

W would call as our next wtness, M. Tim
Gl | onay.

Your Honor, | have distributed copies of
M. Glloway's witten testinony to the parties and the
governnent. Let ne grab an extra copy for Your Honor.

THE COURT: Thank you so nmuch. Is this going to
be Exhibit 439? |1'm|looking at Exhibit 439, also shown as
| DFA Exhibit 63,

(Thereafter, Exhibit Nunmber 439 was marked

for identification.)

THE COURT: [I'd like the witness, please, to state
and spell your nane.

THE WTNESS: Tim Gl loway, G A L-L-OWA-Y.

THE COURT: Very good. You have a robust voi ce,
and so even though you are not close to the m crophone,

t hink we're good.
THE W TNESS: (kay.

TALTY COURT REPORTERS, INC. 10262
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THE COURT: We may need just a little nore vol une
or you could scoot a little closer, if you would Iike.

THE W TNESS: (Ckay. Sure.

THE COURT: That's good. That will do. Al
right.

Have you previously testified in this proceedi ng?

THE WTNESS: Not in this proceeding.

THE COURT: 1'd like to swear you in.

TI' M GALLOMY,
Being first duly sworn, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q Good norning, M. Glloway.

Before you is Hearing Exhibit 439, which is also
| DFA Exhi bit 63.

Is this a copy of your witten testinony today?

A. It is, but I think I have a different copy in

front of me than what you have.

THE COURT: And let's go off record for just a
nonent. We're off record at 8:04.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

W' re back on record at 8:04.

MR. ROSENBAUM This is Steve Rosenbaum for the
I nternational Dairy Foods Associ ati on.
BY MR ROSENBAUM

Q Do you now have before you the docunent that has

TALTY COURT REPORTERS, INC. 10263
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been marked as | DFA Exhibit 63, which is al so Hearing
Exhi bit 4397

A Yes, | have.
Q And is that your witten testinony today?
A It is.
Q Could you please read it into the record?
A. Thank you.
This is ny testinony in opposition to Proposal 21,
increasing the Cass Il differential.
Good norning. My nane is TimGlloway. |'m CEO

of @Galloway Conpany, a four-generation processor of
concentrated dairy ingredients for further food and
beverage manufacturing. W are |ocated in Neenah,
W sconsi n.

The m Ik in our products are regul ated by Federal
Order 30. @Glloway Conpany and our wholly-owned
subsidiary, Cassic Mx Partners, only manufactures
industrial ingredients that are considered Class Il itens
by the Federal M Ik Marketing Order. Specifically, we
make sweetened condensed mlk, ice cream m xes, beverage
bases, and non-sweetened concentrated dairy products. W
primarily use local mlk, but in sonme nonths we have to
use sone additional creamfor condensed skimmlk. W
make no retail itens, and our ingredients are sold
nati onwi de.

| have testified at every FMMO hearing since 1990.
At tinmes, it seens like the hearings are simlar to the

novi e Groundhog Day, as the sanme supposed i ssues and

2023
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solutions cone up each tine. A good exanple is the Farm

Bureau Class Il differential proposal. |'mnot here to
debate their economc analysis, |'mhere to explain why,
as a real-world processor of Class Il itens, their
proposal will not attract nore mlk to Cass |l uses,

i ncrease the blend price, reduce depooling and negative
PPDs.

In fact, it has the |ikelihood of taking nore
Class Il mlk out of the pool, replaced by regul at ed
Class IVingredients or mlk ingredients from unregul ated
ar eas. In Federal Order 30, m |k purchases have to be
conpetitive to the domnant Cass IlIl nmarket, and on the
sal es side, we have to be conpetitive to conpeting
i ngredi ents such as condensed skimm |k, nonfat dry mlKk,
concentrated mlk fat, and anhydrous m Ik fat.

There is no financial justification for the
rewetting of solids theory. Let ne give you just two
exanples fromthe real world of nmanufacturing food and
beverage products. The first is ice creammx. Sone
manufacturers, like our Cassic Mx, think the flavor and
functionality of the ice creamis better if made with
liquid dairy conmponents. But as was abundantly clear when
the Class Il price was tied to the Cass IIl cheese price
back in the 1990s, many retail and ice cream m x
manuf acturers switched to dry dairy solids and anhydrous
mlk fat due to the vast discrepancy in price between
Cass Il and Cass II.

To make ice cream you need to conbi ne a nunber of

TALTY COURT REPORTERS, INC. 10265
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ingredients, both liquid and dry, hydrate to the proper
total solids, and pasteurize. No rewetting needs to be
done as the corn sweetener and the |liquid sugar are at
hi gh enough tenperature to fully hydrate the dry mlKk
sol i ds.

To make the point even finer, we do not, in the
i ndustry, take nonfat dry m |k and make tanks of condensed
skimmlk out of it, we just put it in the vat and nmake
the product. Therefore, if the Class Il ingredient
differential gets nore expensive in the proponent's schene
of nmore than doubling the differential than it gives an
i ncentive to use Class |V ingredients.

The custoner nakes the ultimte decision on cost.
The inplication that there would be nore Class Il mlk at
a higher differential is speculative and | think
count erproductive -- and may be counterproductive. The
FMMO woul d be creating ingredi ents manufactured --
manuf acturers, w nners and | osers, and pronote disorderly
mar ket i ng.

The sanme can be said for sweetened condensed ml Kk
as an ingredient for further food manufacturing. This is
an industrial product used in unregul ated food products,
unli ke retail yogurt, cottage cheese, frozen ice cream
and other Class Il retail products.

As | testified in the 2006 hearing, in 2005, the
sweet ened condensed m |k industry for industrial use had
| ost over 65 mllion pounds of production over the prior

ten years. At an average of 28%total mlk solids, that

TALTY COURT REPORTERS, INC. 10266
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equates to 54 mllion pounds of mlk not going into
Class Il, but instead, going into Class IV. CQur
conpetitors' sweetened uncondensed mlk is butter powder,
it's not other manufacturers'.

We finally got this right at the 2006 heari ng,
even if the differential junped from$0.30 to $0.70 a
hundredwei ght. Qur customers didn't |ike the increase,
but have stuck with us to date. | don't think they wl
at $1.56 on raw milk, particularly when that equates to
$2.58 of finished sweetened condensed mil k.

THE COURT: And that's $1.56 per hundredwei ght,
and when you say it equates to $2.58, that's al so per
hundr edwei ght ?

THE WTNESS: That is correct, ma' am

As testified at the | ast hearing, when a food
manuf act urer makes the decision to put processing
equi pmrent in place to blend and hydrate butter and powder,
they don't switch back and forth with liquid ingredients.
The capital investnent has now sonme cost that needs to be
anortized over tine. Again, it is the FMMOthat is
causi ng the disorderly marketing.

Regul ati ons of the FMMO should not result in
arbitrary or capricious results, but let nme give you two
exanples. One, the end user or retail manufacturer should
be able to select the best ingredients for their product.
The FMMO shoul d not decide what that ingredient is based
on arbitrary pricing nmechani sm

To the point of being capricious, | can state that

TALTY COURT REPORTERS, INC.
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due to capacity restraints in the sweetened condensed m | k
i ndustry, Galloway Conpany, two years ago, decided to
build the first sweetened condensed m | k evaporator since
1998.

THE COURT: Say --

THE WTNESS: O ' 88.

THE COURT: Read the year again.

THE WTNESS: 1988, which was also built by
Gl | onay Conpany. We did the design work, purchased the
equi pnent, purchased the concrete panels, and on
August 22nd of 2023, had the groundbreaki ng cerenony for
that $65 million expansion. |If the proponents' plan
prevails, all this effort and expense may be for naught.

What is the benefit to the producer and the pool ?
The proponents state it is the upcharge from $0.70 a
hundr edwei ght to $1.56 a hundredwei ght, for an increase of
$122 mllion to the pool. | contend it is just the
opposite, where the current $0.70 a hundredwei ght
differential equating to $99.4 million may be lost to
Class IV sales. Be very careful what you wi sh for

MR, ROSENBAUM  Your Honor, M. Glloway is
avai l abl e for cross-exam nati on.

THE COURT: Who first has cross-exam nation for
M. Gll oway?

| see no one. | invite questions fromthe
Agricul tural Mrketing Service.

/1
/1
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CROSS- EXAM NATI ON
BY M5. TAYLOR:

Q Good nor ni ng.

A Good nor ni ng.

Q Thank you for being here today.

A. Thank you.

Q | appreciate your testinony on Proposal 21. |
just want to make sure | kind of recapture the main
nmessage you're telling us.

The first is, in your real-world exanples, as |
read it, you don't need -- the rewetting theory, as you
called it in the Farm Bureau proposal, isn't reflective of

what happens today because you don't actually need to
rewet the solids as -- because the process of how you
manuf acture your product, that's not a necessary step; is
that correct?

A. | ama little uncertain as to what the term

"rewetting” nmeans. W hydrate dried dairy ingredients all

the time, and dry stabilizers and enul sifiers and ot her

itens that go into ice creammx. |If rewetting neans

taking nonfat dry mlk and nmaking a tank of condensed skim

mlk to be used in the process, that's not done. [t woul d

be -- make no econom c sense at all because you al ready
have the hot corn syrup or hot liquid sugar. You have to
pasteurize the ice creammx and the sweet ened condensed
m | k anyway, so you are getting it up to tenperatures
where that, if you are using nonfat dry mlk, we just put

it in the vat.

TALTY COURT REPORTERS, INC. 10269
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Q On the top of page 3, that last full sentence, at
the very top of the page you say, "The Federal O ders
woul d create ingredi ent manufacturer w nners and | osers
and pronote disorderly marketing."

| wondered, can you just expand on why you think
this would pronote disorderly marketing and how you woul d
define disorderly marketing?

A. We have local mlk available to us. It needs to
be used. And the farners need the processors in their
area to be able to nost efficiently market their mlk. |If
you -- if your regulated pricing forces people to use
nonfat dry m |k because of cost or anhydrous mlk fat,
those aren't necessarily made in the area in which you are
| ocated, so now you are bringing in product across the
country potentially.

There are many fewer manufacturers of nonfat dry
mlk at scale than there are ice cream m x manufacturers.
So that, to nme, is disorderly marketing, because you are
nmovi ng dry ingredients or concentrated butterfat over
trenmendous di stances when it can be used right froml ocal
mlk in your own market.

Q And for your conpany, how close is your mlk
supply to you?

A. The majority is within 100 mles. |It's fromthe

Upper Peni nsula of M chigan down to Central W sconsin.

Q Ckay. You talk in the beginning about -- and you
just nentioned -- instead of using Cass Il mlk, you --
manuf actures will switch to powder because it be cheaper.

TALTY COURT REPORTERS, INC. 10270
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You al so nentioned you mght get mlk ingredients
from unregul ated nmarkets.
Can you just talk a little bit about that

situation?

A | daho.

Q | daho?

A. They have an awful ot of mlk out there. It's
unregul ated. We -- they have called on us nunerous tines

to use their solids. W prefer to get it fromloca
sources. But if -- if we get into a conpetitive situation
where our conpetitors, particularly in ice creammx, are
using all dry ingredients, we nay have to go there as
wel |, because the price differential is that great.

Q Ckay. And you tal k about your nmain conpetitor for
sweet ened condensed m Ik, at |east, is butter powder.

A. We have anot her manufacturer who is a conpetitor,
and a good conpetitor. But we have to be nore concerned
about butter powder as being put right into the caranel,
right into the syrup, whatever the sweetened and
condensed -- the pie.

And as | stated that once the manufacturer nakes
the investnent to use dry ingredients, they are not going
to switch back to sweetened condensed m |k, they are not
going to have two separate processes.

The largest -- | would state that the | argest user
of sweetened condensed mlk up through the md-'90s did
switch to butter powder, and they haven't bought -- they

buy a little sweetened condensed m |k at one factory, but

TALTY COURT REPORTERS, INC. 10271
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t hey have got ten of them
Q Ckay.
THE COURT: They have got ten of what?
THE WTNESS: Factories nmaki ng candy.
BY MS. TAYLOR
Q I n your |ast paragraph of your statenent you say,
“The current differential” -- if you increased the
differential as proposed in 21, it would equate to
99.4 mllion lost to Cass |V sales.

Just, can you explain how you conprised that

nunber ?
A. | took the $0.70 hundredwei ght differential and
multiplied it by the pounds of Class Il mlk that was used

in the Federal M1k Marketing Orders. That isn't
necessarily all the m |k, because obviously sone m ght
have been depool ed and not reported. So it was just
strictly a calculation of the Class Il mlk utilization
that is reported.
Q Ckay. Al dass Il mlk?
A Yes.
Q  For 2022?
A | believe those are the nunbers | was using, yes.
Q Ckay. That's it from AMS
M5. TAYLOR:  Again, thank you for com ng and
gi ving us your statenent.
THE WTNESS: Thank you.
THE COURT: M. Rosenbaum
MR. ROSENBAUM  Your Honor, | don't have any

TALTY COURT REPORTERS, INC. 10272
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gquestions. | would sinply nove Hearing Exhibit 439 into
evi dence.
THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 439?
There is none. Exhibit 439 is admtted into
evi dence.
(Thereafter, Exhibit Nunber 439 was received
i nto evidence.)
THE COURT: |Is there anything you would like to
add, M. Galloway, or enphasize?
THE W TNESS: You know, yesterday norning | went
out to the barn and petted ny Cass Il cows, and they were

feeling kind of down in the dunps because they knew what

their butterfat or their skimsolids price was for the

nont h, but they don't know what their fat is. And they're

sitting next to their Cass |I sisters who know both their

fat and solids before the nonth starts. But | told them
that, you know what, it could be worse, you could be the
| argest utilization in the entire dairy industry in
Cass Il and not know anything until the nonth is over.
And then the poor Class |V cows get $0.70 a hundredwei ght
less. So | said, you know, you are not doing too bad.

| -- | nmake that parable up because that is the

state of our industry, and it is -- mlk is mlk is mlKk.
There's absolutely no difference between Class Il mlKk,
Class |, Cass IIl. It all goes into the sane bul k tank.

So why do we have these fictions?
THE COURT: Thank you.

TALTY COURT REPORTERS, INC.
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M . Rosenbaum

MR. ROSENBAUM  Not hi ng further, Your Honor.

THE COURT: Keep coni ng.

THE WTNESS: That's it.

MR. ROSENBAUM  Your Honor, the IDFA calls as its
next wtness, M. M ke Brown.

We do have a Power Poi nt presentation.

THE COURT: Let's go off record while our sound
technician works with the laptop that M. Brown has
brought to the w tness stand.

Everyone may take a five-mnute stretch break.
Let's be back ready to go at 8: 30.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 8:32.

| have before ne two exhibits. | have
Exhi bit 433, which is also | DFA Exhibit 57; and | have
Exhi bit 434, al so | DFA Exhi bit 58.

(Thereafter, Exhibit Nunmbers 433 and 434 were

mar ked for identification.)

THE COURT: |I'd like the witness please to state
and spell your nane.

THE WTNESS: M/ nane is Mke Brown, MI-K-E,
B-R-OWN.

THE COURT: You remain sworn.

THE WTNESS: Thank you.

/1
/1
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M KE BROWN,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Associ at i on.
Good norning, M. Brown.
| s | DFA Exhi bit 57, which has been nmarked as
Heari ng Exhibit 433, your witten testinony on
Proposal 197
A. Yes, it is.
Q And is Hearing Exhibit 434 the Power Poi nt
presentation that you are about to present that summari zes

that witten testinony?

A Yes.

Q Coul d you pl ease take us through your Power Point.

A. Ckay. Let's -- let's start -- and | guess | can't
really see it here, so | -- hopefully it's all there.

Cover page, of course, is our testinony in
opposition to Proposal 19.

THE COURT: And, yes, we see it on the screen.

THE W TNESS: Ckay. Good.

Proposal 19 would significantly increase C ass |
differentials nationwi de. The facts do not support an
i ncrease, and the nethods by which the proponents have
established their specific increases are internally

i nconsi stent, |lack factual support, and are often based on
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considerations irrelevant to setting the C ass |
differentials.

THE COURT: Now, your volunme is great. Your
paci ng could be just a bit slower. Slower, please.

THE WTNESS: Thank you. We'Il fix that now

The current supply of mlk is nore than adequate
to serve Class | needs. Tenporal fluctuations in mlKk
production and i ncongruity between m |k production and
fluid mlk consunption require a sufficient reserve supply
of mlk serving non-fluid mlk needs in order to ensure an
adequate supply of mlk to serve fluid needs.

USDA has said a reserve mlk supply equal to 30 to
35% of the total mlk in the nmarket appears to be a
reasonabl e reserve requirenent. This is fromMIKk in the
New Engl and and Ot her Marketing Areas; Decision on
Proposed Anendnents to Tentative Marketing Agreenents and
Orders, March -- 58 FR 12634, 12646, March 5th, 1993.

THE COURT: Now, |'m going to have you do that
again slowy, beginning with F -- with the
identification --

THE WTNESS: The identification? GCkay. The
identification for that decision is 58 FR 12634, 12646,
dated March 5th, 1993.

THE COURT: Thank you.

THE WTNESS: Sane title. Cass | utilizationis
only 27% of FMMO m | k and 20% of total mlk. The reserve
supply is 73% of pooled mlk and 80% of total mlk. This

anount is nore than double the 30 to 35% supply reserve
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t hat USDA deened to constitute a reasonabl e reserve.

Al'l but three of the 11 Federal Orders have
reserve supplies in excess of 35% The exceptions are the
t hree Sout heastern orders. Special transportation and
delivery credits recently adopted -- and | would say the
final rule has been submtted, the adoption has not, the
vote has not taken place yet -- for the specific purpose
of encouraging the supply of Class | mlk to these three
orders elimnates any need to raise the O ass |
differentials there.

Again, sane title: Current mlk Supply is nore
t han adequate to serve Cass | needs. The consistent
decline in shipping requirenents confirns the adequacy of
the Class | mlk supply. Since 2010, not a single Federal
M Ik Order has increased the percentage of pooled mlk
t hat nmust be shipped to Cass | plants.

The requisite Class | shipping percentage was
| owered, not raised, in Oders 1, 33, 30, 124, and 131.
This can only be attributed to the degree to which the
mlk supply is increasingly nore than adequate to serve
Cass | needs. Relatedly, "no order received any call or
had any issuance of mlk to be shipped to Cass | plants
in their order."

Fluid m |k sal es have undergone severe decli nes.
BY MR ROSENBAUM

Q This is now a now topic?
A Yes.
THE COURT: And just tell us the page nunber,

TALTY COURT REPORTERS, INC. 10277
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

M . Rosenbaum

MR. ROSENBAUM This is page 6, Your Honor.

THE COURT: Thank you.

THE WTNESS: National fluid mlk sal es have
fallen over 21% fromtheir peak of 55,165, 000,000 pounds
in 1991 --

THE COURT: Now -- now --

THE WTNESS: 55 -- |'ll repeat that.

THE COURT: Yes. You are in nunbers, so really
slowy on these nunbers.

THE W TNESS: Yes, nm'am

THE COURT: So let's start fromthe begi nning of
t hat bullet.

THE WTNESS: Okay. National fluid mlk sales
have fallen over 21%fromtheir peak of 55,165, 000, 000
pounds in 1991 to only 43,448, 000, 000 pounds in 2022. On
a per capita basis, annual consunption fell from 247
pounds in 1975 to 130 pounds in 2022. No national
retailer would materially increase the price of a product
under goi ng such a steady substantial decline in sales, nor
shoul d the governnment do so by mandatory edict.

Next topic: The retail demand for fluid mlKk
products is elastic and the proposed Class | differenti al
increases will materially harmsales. Three 2023 studies
by | eading agricultural econom sts denonstrate that the
retail own-price demand in mlk is quite elastic. The
ener gence and strengt heni ng of plant-based beverages and

ot her substitutes is a recent phenonenon that many earlier
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studies did not capture.

Sanme topic. Dr. Capps' predicted retail sales
declines from Proposal 19's $1.49 per hundredwei ght
increase in the Class | differential are startling.

THE COURT: Now, so that we have $1.49, just nake
sure that the transcript captures what you are saying
t here.

THE WTNESS: Ckay. |[|'ll repeat the sentence.

Dr. Capps' predicted retail sales declines from
Proposal 19's $1.49 per hundredwei ght increase in the
Class | differential are startling.

And these nunbers are fromDr. Capps' testinony,
the different categories in the declining sales: Total
mlk decline, 5.98% traditional white mlk is 6.28%
organic mlk is 4.11% health-enhanced mlk is 5.67%
| actose-free mlk, 2.75% and traditional flavored mlKk,
2.4%

Again, the retail demand for fluid m |k products
is elastic. The proposed Class | differential increases
will materially harm sal es.

Next points. Demand woul d be further conprom sed
by NMPF Proposal 1. And Proposal 1, you may all recall
was changi ng the skimsolids fornmulas. That was a | ong
time ago. That was August. It was about 100 degrees
her e.

Recent years show Proposal 1 would increase
Class | prices by an additional $0.53 per hundredwei ght.

Using Dr. Kaiser's electricity of price transm ssion and
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Dr. Capps' own-price elasticities, this would result in an
addi tional 2.08%decline in total retail mlk sales.

Proposal 19 would significantly increase USDA food
program costs. But we --

THE COURT: Now we're on page 10.

THE W TNESS: Yes. Page 10.

And we have a table. | will read through the
t abl e.

Estimated i npacts of Proposal 19 differential
i ncrease on the federal governnent direct purchase cost
for beverage mlk. What this chart |ooks at is what the
program costs have been based on volune of mlk, and we --
what we did was we took that volune of mlk, just added
sinmply the change in cost of mlk, and what that m ght do
to program costs.

Readi ng across. Total gallons of mlk for school
breakfast and lunch is 403 mllion; daycare and preschool
is 24; food banks and USDA are 38; mlitary is 23. The
totals are 488. And these are for 2022, these nunbers.

BY MR ROSENBAUM

Q M. Brown, | think we probably can not have to
read all the nunbers in specifically. Just tell us how
the chart -- finish telling us how the chart was put
t oget her and give us what the total nunbers are, if you
will.

A. Ckay. |I'mglad to hear that.

The chart was put together, there is a firm you

have heard of them already, Prine Consulting did a report
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on all channel tracking. |It's sone of the sane
information that Dr. Capps used for when you were | ooking
at use of product in different categories. It was
published in May of '23. It was put together for the
dairy mlk pronotion groups.

What we did is, we sinply |ooked at the total
pounds of mlk, and we had gallons -- of course, pounds
is -- 8.6 pounds per gallon -- to get a total mlk used in
each of the different prograns. W sinply averaged the
cost of increase that Proposal 19 would incur, and that
cost was $1.49 based on National MIk's own estimates.
The total mlk increase -- and this is, again, assum ng
that you woul d have a transfer cost, it reflects that cost
change in mlk -- would be 51.8 for school breakfast and
| unch; 3.1 --

THE COURT: Now -- now, these are the nost

i nportant nunbers.

THE WTNESS: Yes. It's the last line on the
t abl e.

THE COURT: Yes. And we want to nmake sure that
the transcript, which won't have the table right in the
transcript, conputes.

So what you are telling us is in mllions of
dol | ars, what?

THE WTNESS: |I'mtelling you how nuch the cost
for that mlk would increase --

THE COURT: Al right.

THE WTNESS:. -- based on Proposal 19.
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THE COURT: So when you tell nme the nunbers, for
every nunber you tell ne, tell me in mllions of dollars.

THE W TNESS: Yes, mm' am

THE COURT: Al right.

THE WTNESS: So total mlk increased in mllions
of dollars: For school breakfast and | unch program it
woul d be 51.8 mllion; daycare and preschool, 3.1 mllion;
food banks and USDA, 4.9 mllion; mlitary, 3.0 mllion;
for a total of increasing cost of purchasing beverage mlk
of $62.7 mllion per year.

BY MR ROSENBAUM

Q And are these annual figures?

A. Yes, they are.

Q And did you attach to your witten testinony an
excerpt fromthe Prinme Consulting report that provided the
channel distribution nunbers upon which you relied?

A Yes. The source data is in the attachment from
Prime Consulting.

Q Al right. Let's go on to the next topic, please.

A Topi c 47

THE COURT: Now --

THE W TNESS: Yes, ma' am

THE COURT: Now, |let me just make sure. So the
sentence bel ow the chart reads what?

THE WTNESS: The sentence bel ow the chart needs
corrected. The 149 increase in Class | differential --

THE COURT: Now, again, "the 149," | want you to

read that --
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THE W TNESS: Per hundr edwei ght .

THE COURT: No, but it's $1.49 --

THE W TNESS: (Ckay. Yes.

THE COURT: -- per hundredwei ght increase; is that
correct?

THE W TNESS:  Yes.

THE COURT: So begi n agai n.

THE WTNESS: | wll.

The $1.49 per hundredwei ght increase in Cass |
differentials would cost the governnent -- the slide says
over 67 mllion, it should be 62.7 mllion. So that 67
IS -- needs to be adjusted.

MR. ROSENBAUM  Your Honor, if we could have the
exhibit corrected so that that nunber reads 62.7 rather
than 67. That obviously was a typo that got |eft out.

THE COURT: All right. And do you want it to say
"over" or do you want it just to say "62.7 mllion"?

THE W TNESS: Just "62.7."

THE COURT: Al right. So we'll make that
correction right now on the record copy of Exhibit 434,
al so known as | DFA-58, page 10. W're striking the word
"over," and instead of "$67" we will have "$62.7" as is
shown in the table; is that correct?

THE WTNESS: Yes, it is.

THE COURT: And it has been done.

THE WTNESS: Thank you.

BY MR ROSENBAUM

Q Go on to the next slide, please, and | believe
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this is a new topic.

A. This is a new topic.

2023

Proposal 19 is based on unevenly applied criteria,

many of which bear no relevance to Class | differentials.

USDA, in order reform set Class | differentials based on

t he conbi nation of the base differential plus a |ocation
differential .

The base differential conprised of costs unique t
Class I: Cost of obtaining Gade A mlk, recognition of
bal anci ng costs, and portion of the conpetitive actual --
excuse nme -- portion of the actual conpetitive costs
incurred by fluid plants to sinply conpete with
manuf acturing plants for a supply of mlKk.

The | ocation differential reflects sone of the
costs of nmoving mlk fromareas of production to C ass |
processing facilities.

Agai n, same topic, Proposal 19 is based on
unevenly applied criteria. The University of Wsconsin
U.S. Dairy Sector Stimulator -- or the U S. Sinulator,
excuse me, S-I-MUL-A-T-OR -- USDSS study did not
address the base differential, but rather it |ooked at
| ocation differentials by addressing, e.g., the costs of
nmoving mlk fromsupply areas to processing facilities.

Proposal 19 nmekes naterial revisions to the
Class | differentials calculated by the University of
W sconsi n nodel based on criteria, many of which bear no
rel evance to Class | differentials.

USDA used in setting Cass | differentials, what
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did they -- what did they do? USDA, |ong ago, determ ned
that it would set one manufacturing price per
manuf act uri ng class, which would apply uniformy across
the country. At the sanme tine, the Cass | differentials
t hat woul d be added to those manufacturing prices to set
the Class | price varied considerably based upon each

| ocation's need to nove mlk fromother areas. Blend

pri ces anong orders necessarily did not align.

Sanme topic: NWF criteria for setting
Proposal 19's Class | differentials. Miltiple wtnesses
have provi ded extensive information regarding the cost of
producing mlk in general. Their testinony did not relate
to any special cost of producing mlk for Cass |
pur poses. These general costs have not been considered by
USDA in setting Cass | differentials thenselves, but are
captured through the dass IlIl and IV price to which the
Class | differential is added to set the Class | price.

A quote fromUSDA in 2008: "In the aggregate, the
costs of producing mlk are reflected in the supply and
demand conditions for the dairy products. Wen the supply
of mlk is insufficient to neet the demand for Class |11
and |V products" -- "the Cass IlIl and dass |V
products" -- correction -- "the prices for these products
increase as the regulated minimummlk price is paid to
dairy farners because the mlk is nore valuable and its
greater mlk value is captured in the pricing fornulas."

Again, a quote from USDA, 2008.

THE COURT: Al right. Now, you varied a tiny bit
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from what you have quoted here.
THE WTNESS: ay. Thank you
THE COURT: So if the transcript is slightly

2023

different in wording, it's your slide that we should rely

on.

THE W TNESS: Yes, nm' am

THE COURT: It didn't change the neaning, just the

words were --
THE WTNESS: As | said them | realized that.

apol ogi ze.

THE COURT: No worries. Al right. And that was

on page 14.

THE W TNESS: Yes, ma' am

THE COURT: Al right. You may proceed.

THE WTNESS: Active proposal -- or comrents on
unevenly applied criteria.

NVPF criteria for setting Class | Proposal 9's
[sic] differentials, regional conpetition in the sale of
manuf act ured products. Wtnesses insisted that C ass |
differentials reflect regional conposition at the farm
level, so that California (wwth its |ow C ass
utilization) needed to have Cass | differentials such
that the blend price in California was simlar to the
bl end price in the Upper M dwest.

In other words, Class | differentials should be
set based upon the conpetitive relationship between
regions 1500 mles apart, with no respect to the sale of

manuf actured m |k products -- oh, excuse ne -- with
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respect to the sale of manufactured m |k products.

Wul d you care to have ne re-read that?

THE COURT: Yes, please.

THE W TNESS: Ckay.

THE COURT: And, again, what you are saying in
this slide on page 15 is what you believe that NWPF' s
criteria are?

THE WTNESS: That is correct.

THE COURT: And you --

THE WTNESS: They are our views based on
t esti nony.

THE COURT:  Yes.

THE WTNESS: That's correct.

THE COURT: And you may re-read that bullet.

THE WTNESS: Gkay. In other words, C ass
differentials should be set based upon the conpetitive
rel ati onship between regions 1500 mles apart -- again,
1,500 mles apart -- with respect to the sale of
manuf actured m | k products. No such concept had
previously -- has previously been adopted by USDA with the
respect to the setting of Class | differenti als.

Next point. Again, |I'm-- NWF criteria for
setting Proposal 19's Class | differentials, basing the
Class | on -- basing Class | on the mlk supply for
manuf acturing plants. Oher w tnesses supported higher
Class | differentials in specific |ocations because their
cooperative had contractually commtted to sell npbst of

its mlk to a large Cass IlIl cheese plant, and a hi gher
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differential was needed to attract additional mlk to
serve Cass | custoners.

We have not, nor historically has USDA, seen this
as a basis to increase, via federal |egal mandate, the
anount Class | nenbers in the order would have to pay for
their mlk supply.

Gve ne just a mnute. | need to wet ny throat.

THE COURT: Yes. And | would like us to take a
five-mnute stretch break. W're about to begin page 17.
Just five mnutes. W'Il go back on record at 9 o'cl ock.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record at 9:00 a.m

M . Rosenbaum
BY MR ROSENBAUM

Q M. Brown, could you pl ease continue?

A. | certainly can. W're on Slide 17, sane -- sane
topic: Proposal 19 is based on unevenly applied criteria,
many of which bear no relevance to Class | differentials.

Agai n, next topic: NWF -- or next issue -- NWF
criteria used in setting Proposal 19's C ass |
differentials, increase blend prices in areas with [imted
Class | needs. Wtnesses discussed the need to discourage
mlk frommnoving from M nnesota and Mai ne, respectively,
in order to maintain blend price equivalence in their
| ocal markets, even though mlk in both |ocations my well
be needed to the south of those |locations. This position

contradi cts the fundanental purpose of establishing
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Class | differentials in order to encourage novenent to
where it is needed.

Next slide: NWMPF criteria used in setting
Proposal 19's differentials, an undefined base
differential. As the lead "unbrella w tness" providing
overview, Dr. Vitaliano suggested that the base
differential should be raised from$1.60 $2.20 per
hundredwei ght. QO her proponents did not include any
change in the base differential for the Nashville,

W nchester, Virginia, and Charl eston, Wst Virginia.

Proposal 19, again, on unevenly applied criteria,
I nconsi stent approaches to transportation cost data.

Dr. Vitaliano indicated that Proposal 19 differential
i ncreases were conservative because the University of
W sconsin study and Proposal 19 itself utilized 2021
transportation cost data, even though 2022 rel ated

transportati on cost data woul d supposedly show hi gher

transport at i on costs.

But many proponent w tnesses relied upon 2022 and

2023 transportation cost data as justification for

2023

Proposal 19, including in support of Class | differentials

in excess of those that the University of Wsconsin study

support ed.

Proponents argued that the University of Wsconsin

nodel does not account for traffic delays, but never

provide a specific analysis of the dollar anmount by which

the study's transportation costs are all egedly understated

for this reason.
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Next issue under this topic: A refusal to allow
t he "fundanental determ nants" of changes in mlk supply
| ocations and costs of transportation to actually play a
role in setting Class | differentials. Dr. Nichol son
testified that there have been consi derabl e changes to
where mlk is produced and where popul ati on growth has
t aken pl ace.

Yet many proponents abjured Class | differenti al
changes that would reflect these newrealities in the
| ocation and quantity of mlk production, and the inpacts
of higher transportation costs, demandi ng instead that the
new differentials preserve existing relationshi ps,
al though, this principle was not unifornmy applied to all
areas, such as Western Pennsyl vani a.

Q W're up to Slide 21. Are you now introducing a
new t opi c?

A. Yes, | am And I'mgiving ny throat a chance to
noi sten up here.

USDA should not raise Class | differentials in a
dooned effort to reduce or elimnate depooling. Depooling
becones a realistic option when the Cass IlIl or Cass |V
price exceeds the blend price. |In the |argest FMVD
Order 30, there were 34 nonths (out of 46), between
January 2020 and Cctober 2023, in which either the
Class Il or Cass IV price exceeded the blend price. |If
Proposal 19's $1.26 increase in the Class | price for
Order 30 had been in place, there would still have been 33

nonths in which either the Cass IlIl or Cass |V exceeded
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the blend price.

THE COURT: Al right. 1 want you to read that
one again. That's inportant, and | want you to go slowy.

THE WTNESS: Yes, | will. Thank you

| f Proposal 19's $1.26 per hundredwei ght increase
inthe Cass | price in Order 30 had been in place, there
woul d still have been 33 nonths in which either the
Class Il or Cass IV price exceeded the blend price.

The Class | differential would have to increase to
$41.32 in order to decentivize [sic] pooling entirely in
Order 30 and to provide sone clarification.

That was a maxi nrum nont h, woul d have been 41.32 to
conpletely elimnate depooling incentives during that
period of tine.

THE COURT: Do you renenber the nonth?

THE WTNESS: July 2020.

THE COURT: July 2020.

MR. ROSENBAUM And, M. Brown, does your witten
testinmony include as attachnents, spreadsheets that show
all the cal cul ati ons?

THE WTNESS: Yes. There's detail in the
attachnment, that is correct.

THE COURT: Al right. And -- and rather than
“decentivize," your actual word there is "disincentivize";
Is that correct?

THE WTNESS:. Yes, it is. Thank you.

THE COURT: They probably nean the sane thing.
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THE WTNESS: One is probably better grammar, but
"' mnot the one to ask.

BY MR ROSENBAUM

Q Next slide, please.

A. Al right. Thank you.

My testinony thus far explains why Proposal 19
should be rejected inits entirety. Now !l will -- | wll
now address sone specific shortcom ngs in that proposa
wer e USDA, nonet hel ess, to consider adopting any aspects
of it.

Q Now we're on a new topic.

A. New topic: USDA should not raise O ass |
differentials in the three Sout heastern orders. This --
this topic I'll walk through a couple of slides. And,
again, we did sone analysis to our best estinmates and what
the cost increases of that proposal would -- would provide
to -- or charge to our processors.

USDA recently published in a final decision to
adopt significantly increased current and new
transportation and delivery credits for those bringing
mlk to fluid mlk plants in the three Southeastern
orders, subject to, of course, to producer referendum
approval .

W'l wal k through a chart which is at the bottom
of Slide 23. And this is -- chart is titled "Current
Credits versus Conbi ned New Transportation and Pl ant
Delivery Credits.” Again, these --

THE COURT: So, and what kind of plants?
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THE WTNESS: Distributing plant, fluid mlKk
pl ant .

And these are in dollars per hundredwei ght, and we
have three different Federal Orders. W show the current
delivery credit, the new one, and what the change woul d
be.

So, for exanple, in Order 5, which is the
Appal achi an order, the current delivery credit is $0.07,
the new woul d be $0.90, and the increase is $0.83 per
hundr edwei ght .

In Oder 6, which is the Florida Federal O der,
there is no current transportation in-plant delivery
credit. The new would be $0.85, with an increase of
$0. 85.

In Order 7, the Sout heast Federal Order, the
current conbined credit is $0.30, or -- $0.30, which is --
just one. The new would be $1.10, with an increase of
$0. 80 per hundredwei ght.

Sane topic. These credits will be paid on top of
Class | prices, including Class | differentials. They are
not netted against Class | differentials. These credits
were not taken into account when the University of
W sconsin created this nodel or when the proponents
devel oped 19.

And that's an inportant point. This information
was not available then, but it certainly can inpact
changes that may or nay not be nade.

BY MR ROSENBAUM
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Q Next slide, still sane topic.

A. These credits are equal to nore than 40% of the
Proposal 19's proposed Class | differential increases.

Q | think you just -- | don't think there's a need
to do the precise nunbers, just tell us what the
percentage is that the new credits represent or new credit
i ncreases represent of the proposed --

A. O the current Class | differential. Ckay.

So the nunbers |I'Il be giving you is a percent
increase fromthese credits to the current C ass |
differential in these different markets.

In Order 5, Appal achian --

Q Actually, | think that's slightly -- | think this
is a percentage that the new credits represent of the
proposed increase for O ass |

A Yes. Thank you for that clarification.

So these indicate the percentage fromthis
transportation change in the order that is in the final
decision relative to the request for increase in
differential. Thank you for that.

Order 5, Appalachian, is 43% O-der 6, Florida, is
46% of the proposed new differentials; Oder 7, the
Sout heast, is equals to 42% of the proposed change in
differential s.

Q All right. Let's go on nowto a newtopic, the
next page, 26.

A New topic: The $0.40 Grade A adjustnents --

adjustnent is archaic and no | onger relevant and shoul d be
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el i m nat ed.

In earlier times, only a fraction of mlk produced
in the United States was Grade A and eligible for fluid
use. Only 60%in 1960 was Grade A; only 84% in 1980.

Today, by contrast, over 99%of all m |k produced
is Gade Amlk, and in the vast majority of states, there
is no Gade B m |k whatsoever. Wth 99%of all United
Stat es-produced m |k already being Gade A there is no
| onger any need to incentivize farners to becone G ade A

Next page, sane topic. And there's a chart on
this page which conpares the Cass | utilization with a
Grade A share of total mlk sales.

And to give you a point of reference, in 1976, we
were roughly 80% Grade A, and for the |ast 11 years we
have been 99% G ade A. Cass | utilization of Federal
Order mlk has gone fromaround 55%in 1976, to | ast year
it was 27% So becom ng a G ade A farmno | onger has any
real relationship between serving the fluid market. It
serves all markets.

The percentage of mlk that is G ade A has
steadily risen, even as the percentage of FMMO m | k t hat
is Cass | has steadily fallen.

Q Next slide, same topic.

A. Sane topic. Many uses of mlk other than C ass |
products require Gade Amlk. The PMOitself defines
Grade A mlk products to include cottage cheese and whey
and whey products, as well as all mlk products with the

standard of identity provided in 21 Code of Federa
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Regul ations Part 131 (excludi ng sweetened condensed m | k),
i ncl udi ng yogurt, sour cream eggnog, and ot her products.

Continuing on this topic. Many plants producing
manuf act ured products have extra butterfat in the form of
cream |If they thenselves use that creamto nake packaged
cream products or sell the creamto custoners that do so,
then the plant m |k needs to have been Grade A m K.

Simlarly, if the plant nakes whey products that
then go into a product that nust be G ade A such as
yogurt, the whey nust be nade from G ade A m K.

Furthernore, many manufacturers of Grade AA butter
require that their supply be G ade A whether the mlKk
cones directly fromfarmers or their cooperatives or from
a manufacturing plant that has extra creamto sell.

Q So next slide |I think you are going to put sone
facts behind these, sone nunbers behind these statenents.

Can you pl ease explain that.

A. Yes, | can. And for your reference, the plant
list we refer here is an attachnent. It's actually a
digital Excel spreadsheet attachnment to the testinony.

Q This list you reference is an attachnent to your
witten testinony?

A. Yes. The Cctober I M plant |ist, based on our
anal ysis --

THE COURT: So that we're sure that's correct in
the transcript, what are you saying after the word
Cct ober ?

THE WTNESS: |IMsS, Interstate M Ik Shippers.
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THE COURT: Ah, that's what | M is.

THE WTNESS: Yeah, sorry. There's too nany
acronyns in our industry, and we all think everybody knows
what they are. And of course sonetinmes we forget what
t hey are.

THE COURT: | think everyone in this room knew
that but ne. But you nay start again with that bullet
poi nt .

THE WTNESS: | will. And everybody has to --
everybody has to be able to read the record, whether they
are in this roomor not.

The Cctober IM5, Interstate M|k Shippers, plant
list includes around 131 plants that primarily manufacture
Class Ill and IV products. |IMS rules require that these
plants use only Gade A m |k, even though they are not
fluid mlk plants.

BY MR ROSENBAUM
Q And, M. Brown, did you personally review that

| i st and make those determ nati ons?

A. Yes. It was quite a chore. Yes.
Q Ckay.
A | think we -- it was kind of |ike Santa Cl aus, we

made a list and checked it probably three or four tines.
This includes all of the |large nozzarella plants,
the large H I mar and d anbi a cheddar cheese plant, and to
the best of ny belief, all of the |arge nozzarell a cheese
and butter powder plants.
1,748 bul k tank unit, or BTU, facilities al so
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appear on the IMS list. Not surprising is 99% plus of all
mlk is Gade A

For point of reference, bulk tank units are the
i nspection units that are used to determne that farns are
nmeeting G ade A qualifications. So any farmthat ships
Gade Amlk is part of a bulk tank unit.

Q So just to be clear here, to be on the IMS |ist,
the Interstate M|k Shippers list, you have to be G ade A
correct?

A. Absol utely. Both your m |k supply and your plant
has to pass inspection.

Q So for Hlmr and d anbia's cheddar cheese plants
to be on that list, which they are, they have to be
receiving nothing but Gade A mlk; is that right?

A That is correct. And it's for different reasons.
Sone -- sone cheese custoners want Grade A mlk, but in a
| ot of cases it's the sale of creamthat requires the
plant be IMS certified and the m |k be G ade A

Q That is to say that what you referred to on the
previ ous slide, that cheddar cheese conpanies |like H | nmar
and d anbia end up with sonething they want to sell to
sonebody el se?

A. And the price -- the price is significantly higher
if it's Gade A creamversus G ade B cream

On to Slide 31. Again, commenting on the G ade A
adjustnents. 99%of mlk already being Gade A the only
real cost is maintaining G ade A status. And we | ooked at

t he USDA requirenents for plants for grading, and conpared
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that to the IMSIlist to cone up with a -- what we thought
were differences that could significantly -- not even
significantly, but it would be recogni zable costs. And we
really came up with two.

One, with G ade A you have to be inspected tw ce a
year, biannual, rather than annual farminspections, which
are required for G ade B.

Anot her one, which | have personal experience with
as a kid, is that barn walls with perneabl e surfaces need
to be painted once a year. So that was always fun getting
ready for the whitewashing the barn as | was a kid.

Q Just to be clear about this, you -- in making this
list, you were conparing the USDA guidelines for, what do
you call it, manufacture? Strike that, let nme start that
agai n.

You were conparing the USDA guidelines for -- that
applied to a farm even if it's not Gade A, correct?

A That is correct.

Q And you were conparing that to the PMO
requi renents applicable to plants that are G ade A,
correct?

A Yes. And when you | ook at mai ntenance, these are
the two costs that you could identify.

Q Ckay. So that what you are focusing here on,
given that 99%of mlk is already G ade A, you are asking
t he question, what do these farns need to do to nmaintain
Grade A status as opposed to what they would have to be

doing if they weren't G ade A, correct?
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A. Yes. And just a little color onthis -- on this
sl i de.

Farns don't go back from Gade A to Grade B unl ess
they fail their inspection and they becone G ade B. |
nmean, they sinply don't nmake that decision, except in
cases where pricing regulations, specifically in
California, nore in the past, if they wanted not to
participate in the pool, they would becone Grade B so they
didn't have to participate. So it was -- it was an
econom ¢ decision unrelated to mlk quality, it was all
about price regul ation.

Q And did they actually even change their farns in
order --

A. No, they didn't do anything, other than they only
had one inspection a year instead of two. That was it.
Because the plant requirenents for mlk remain strong.

And H lmar is the best exanple in California, they
actually no longer allow that because of G ade A needs
for -- particularly marketing cream and sone of their whey
products.

Q Let's go on to the next slide, and slightly
different topic, although it still relates to the question
of what requirenents are inposed on mlk. So please talk
to us about that.

A Okay. Back to Grade A, but this is nore
specifically tal king al so about the -- the requirenents
for mlk quality and what reality is as an industry. And

so let's wal k through these points.
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The privately-negotiated agreenents to supply
Class | processors mlk with somatic cell counts | ower
than the 750,000 cell limt inposed by the PMO are not a
rel evant consi deration.

Q And let nme just interrupt you. The reason you are
covering this topic is because sone of the proponents of
Proposal 19 have pointed to the fact that sone of their
Class | custoners have inposed requirenments regarding
somatic cell count that are nore stringent than the
750,000 Iimt that the PMOitself inposes in order to
qualify for Gade A correct?

A | woul d observe all of their Cass Ill and
Class IV custoners are doing the sane thing, yes.

Q That's --

A Yes.

Q But that's --

A W' Il tal k about that.
Q But that's why you are raising this topic.

A. That's right. Because it's -- and this really --
again, this 750,000 cell limt is a federal limt, but in
reality, it's not really a limt anynore, and there's a
coupl e reasons.

First of all, cooperatives or other conpanies
exporting manufacturing -- manufactured dairy products to
any of the 27 European countries of the EU nust already
neet the European standard of no nore than 400, 000 somatic
cell count.

And a really inportant point: Lower somatic cell
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counts directly benefit farnmers thensel ves. Reducing
somatic cell counts, for exanple, from 400,000 to 200, 000
i ncreases m |k production by 312 pounds per cow. And
there's a reference to that, where that article canme from
it's fromOChio State, in the witten testinony.

Q So just to orient ourselves. To the extent that
there are Cass | handl ers who have inposed a private
obligation on their suppliers to neet a somatic cell count
[imt |ower than 750,000, you have made two points here.

One is, they already have to neet lower limts if
they are going to be trying to export anything to Europe

because Europe has a lower limt, right?

A Correct.

Q O 400, 000, correct?

A Yes.

Q And then second, there -- there are all kinds of

i ncentives why farners would want to have | ower somatic
cell counts conpletely apart from whether that obligation
is being inposed by Cass | handlers; is that what you are
sayi ng?

A That is correct. And a lot of the reason for that
IS cream again. Because products with creamin themare
sent to Europe. So any plant, as we talked earlier, a |ot
of plants sell cream any of those plants would need to
neet that EU requirenent. So it's not just Class |, it's
all plants.

Q So the last point you have said, even going bel ow

the 700,000 limt that Europe inposes, that actually is
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sonething a farnmer would want to do for his own purposes?

A. Yes. | referenced the nost recent study | could
find, which is 2017, so it's pretty recent. But they have
been doi ng studies on somatic cell counts for decades,
show ng that it affects the productivity. Lower the
count, the healthier the cow, the nore mlk you get.

Q And | ower somatic cell counts reflect health
consi derations for the cow?

A. They do. And as our next slide would show,
farnmers have been very successful managi ng somatic cel
count s.

As we mentioned, |lower cell counts nean healthier,
nore productive cows. Data from Federal Orders with the
somatic cell count, or SCC, prograns show dairy farners
are achieving very low cell counts in all parts of the
country serving all different types of m |k processors.

And, again, the chart shows averages for Federal
Orders with somatic cell count prograns in 2018 to 2022.
Si x Federal Orders currently have a somatic cell count
adj ustnent on price, again, rewarding | ower counts.

So as a result, they have got very conplete data
of somatic cell for all six orders, because it's tested
along with their butterfat and their protein.

And what you find is that all of them are bel ow
250, 000 based on the last five years, and they continue to
get lower. Three are under 200,000, three of the orders.
But the Southeast, which are heavy -- heavy C ass | use.

The other three orders are very heavy cheese use,
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particularly Upper Mdwest. So we have all different
kinds of farns and all different kinds of |ocations
shipping to all different kinds of plants, and they have
all achi eved very good somatic cell counts.

So when you | ook at, for exanple, Cass |
utilization based on order pools, they range from9.6%in
the Upper Mdwest in Class | to as high as just under
83%in Florida. So, again, these are -- these are
dairies, different |ocations, different markets, all have
achi eved very |low somatic cell count. So it isn't just
one farmthat's doing this in the market, it's the entire
mar ket has done a very good job getting their counts down.

And t hey have dropped over the years. Again,
there's mlk production incentives to do it, and your cows
are healthier.

Q So bottomline, even in orders that have very | ow
Class | utilization, the Upper M dwest being the prine
exanple, with only 9.6% Class | utilization, there the
average somatic cell count is under -- well under 200, 000,
in fact, it's 173,000; is that correct?

A That is correct.

Q Ckay. And so what conclusion do you draw as to
whether it's reasonable for proponents of Proposal 19 to
say, well, Class | processors are inposing somatic cel
count limts under the -- nore stringent than the 750, 000
in the PMO and so they should have to pay for that?

A | think all plants require quality mlk, and it is

very evident, all producers, with few exceptions, are
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maki ng very high quality mlk. 1It's in everyone's
benefit, including the producer.

| think the other -- the other thing I would -- |
woul d observe on other qualifications as well, it's all
about making mlk that lasts in the store. G ves you
better cheese yield because your protein quality is better
if your cell counts are low. There's all kinds of reasons
to do this, and it's good for the industry.

There's been a lot of frustration, including with

National MIlk, on -- on the FDA not being willing to | ower
somatic cell count from 750, 000. | think we all realize
it's becone very, very irrelevant. It may be legal mlKk,

but nobody wants it. So basically it's becone standard
practice across the entire industry to have high quality
m |k, and our dairynmen in this country have done a
remar kable job providing it.
Q And they get nore mlk out of their cows as a
result?
A. Yeah. And the cows are happier, too. That's
right.
MR. ROSENBAUM  Your Honor, that conpl etes
M. Brown's PowerPoint presentation. You may recall that
t here was one exhibit | used when Dr. Scott Brown --
THE W TNESS: Yes, Scott Brown. No relation

He's got a lot nore degrees than | do.

MR. ROSENBAUM -- testified that | explained that

M. Brown, M. Mke Brown, had put together, and he woul d

testify about. It's been a couple of days. You may have
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forgotten.
But in any event, | can do that right now or we

coul d have that separate after we finish the cross on

these topics. | will leave it to Your Honor how you want
to --

THE COURT: | think it would be good if we revisit
t hat now.

MR, ROSENBAUM  Ckay. Your Honor, that was -- the
docunent that | referenced was Hearing Exhibit 423, which
was marked as | DFA Exhibit 59, when -- in M. Brown
getting ready to testify today about this, he noted that
the list of data sources had been inadvertently cut short.
There was one additional data source. The nunbers
t hensel ves are absol utely unchanged, but | do have a
corrected version of the Hearing Exhibit, which I would
like to distribute, and which | would like to end up being
the official version.

As | say, the nunbers are conpl etely unchanged,
it's just adding a third reference source, data source.

So | will distribute that now.

THE COURT: Al right. And we'll take a
five-mnute stretch break while that happens.

Pl ease nove around and cone back by 9: 35.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 9:35.

M. Rosenbaum
111/
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BY MR ROSENBAUM

Q M. Brown, before | turn to corrected Hearing
Exhibit 423, | do want to clarify one thing so that |DFA s
position is clear.

You are here today testifying in opposition to
Proposal 19, which would increase Class | differentials;
is that correct?

A That is correct.

Q | DFA is not at these hearings advocating a
decrease in the current Cass | differentials; is that
correct?

A We are not.

Q Wien you tal k about how you believe the $0. 40
conponent of the base differential is archaic and should
be elimnated, the concept here is that if USDA is
otherwwse inclined to increase the Class | differentials,
under that circunstance, it should deduct $0.40 from what
ot herwi se the increase would be; is that right?

A. That is correct. And let nme clarify that for a
second.

If we're going to use real market conditions, we
have to recogni ze, we can discuss that differentials need
to change. W have had a | ot of evidence. W'IlI| hear
nore. But at the same tinme, | think it's inportant that
we recogni ze that when we're | ooking at what the base
woul d be, whatever that is, there certainly isn't roomto
raise Gade A. And | think you could argue there's no

reason for it, just because all mlk's G ade A

TALTY COURT REPORTERS, INC. 10307

taltys.com - 408.244.1900

Decenmber 08, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q |"msorry, there's a reason to elimnate G ade A
is that what you said?

A Yes. There is a reason to elimnate it. If we're
going to recogni ze real cost, it's not a real cost
anynore. So as you are evaluating all the options at
USDA, and | don't want to -- | don't want to put a |ot of
wei ght on anybody's shoul der, but differentials is going
to be a difficult topic. It was difficult for all of us,
and it's going to be difficult for -- it's just a | ot of
work there, a lot to go through, and | think you got to
| ook at everything. |If you are going to change it, you
got to | ook at everything.

Q I ncluding, for exanple, the elasticity results
t hat you provided fromDr. Capps, correct?

A. Yes. And in ny experience -- and, again, you can
talk about tinme periods. As working for a retailer,
mlk's elastic. And | think the big thing is
substitutions, is that cross-elasticity with other
products, it's real, and it does -- it does affect -- it

does affect sal es.

Q And when you say as "a retailer,” you are
referring to your --
A. My previous enploynent at Kroger, we tal ked about

that all the tinme, because ny dairy team-- and don't
anybody get offended -- we al so bought the plant
beverages, | won't call it mlk, but we bought the plant
beverages as well within our team And so we're very

aware of retail strategy on those products as well. And
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Kroger does a |ot of internal elasticity work as well. |
can't share nunbers, but | can assure you | wasn't
surprised at what Dr. Capps' nunbers shows.

THE COURT: And, again, just listening to both of
you, it's very hard to distinguish between a person sayi ng
"elastic" and a person saying "inelastic.”" So when you do
tal k about that, please enphasize whether it's inelastic
you are tal king about, or elastic.

MR. ROSENBAUM | believe both of us were using
the word "elastic" in our colloquy.

THE W TNESS: Yeah, we were using the genera

term which is elastic, which can include the whol e range

of elasticities. But | will be very sure if | use the
word inelastic, I wll make it clear so we -- | don't
want -- | don't want to cause any nore trouble than it is.

And we all have to review this record, and so we need to
nmake sure we get it right the first tine.
THE COURT: Anmen. Thank you.
BY MR ROSENBAUM
Q So now, M. Brown, retur- -- turning to corrected
Hearing Exhibit 423, which is also | DFA Exhibit 59, just
if you' d turn to the | ast page which shows the data
sour ces.
Is it the third data source that you have added to
the original Hearing Exhibit 4237
A Yes. Yes, it is the third one. You could
actually calculate -- in sone of the older nonths, |ooking

at block and barrel, we had to do that. You can cal cul ate

TALTY COURT REPORTERS, INC. 10309
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 08,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

the wei ghted average fromthe data in the other two
reports, but it's nmuch sinpler just to pull the nunbers
fromUSDA. And so they are pulled out of that Table 5,
Exhibit 16. That's where the wei ghted average cheddar
price cones from

Q Al right. Let's then turn back to page 1 --

THE COURT: Now, | just have to ask. |'mjust

| ooking at the old one and the newone. So in the old
one, your next to the |ast page ended with Row 314, and
then on the final page you started over with -- with
different nunbers for your rows.

Does that nmake any -- does that -- is that going

to foul us up? If we don't keep the old one, is it going

to foul us up when we |l ook at the testinony of a w tness

who was | ooking at the old one?

MR, ROSENBAUM  Your Honor, | -- 1 -- 1 think the
answer is | don't believe so, because they are all -- the
nunbers in the tables are still the sane. | see the
Roman -- | don't have the old version in front of ne, but

| -- | will take your word for the renunbering, which was

not i ntentional.

THE WTNESS: It's --

2023

THE COURT: No, no. Do you understand? Let's say

a witness was telling ne about page 9.
MR, ROSENBAUM  Yes.
THE COURT: And the witness referred to Row 19,

which is on the old version on page 9. But now the row

nunbers are a conti nuum between page 8 and 9, and so they
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have di fferent nunber for the row. The contents of the

row may be identical, but I -- if |I have testinony in the
record, | maybe need this not to replace the old one. In
other words, | may need to hang on to the old one in order

to understand the testinony.
MR ROSENBAUM  Your Honor, | think I understand

your point. Wiy don't we -- | would suggest that we
call -- change the nane of this to corrected Hearing
Exhi bit 423A

THE COURT: Perfect.

MR. ROSENBAUM That's the docunent that we just
distributed, and let's go ahead and call it also
| DFA Exhi bit 59A

THE COURT: Excell ent.

MR. ROSENBAUM And they will both be there.

THE COURT: Thank you. That sol ves ny problem

Now, and you may continue, if you have any ot her
guestions for this witness on this docunent.

MR. ROSENBAUM  Yes, | do.

BY MR ROSENBAUM

Q | sinmply want to go through the colums one by one
and just ask you what source each colum canme fromif
soneone wants to duplicate your effort.

So once again, the docunent as a whole is called
"Conparison of Monthly NDPSR Bl ock Cheddar Price with the
Barrel Cheddar and Wi ghted Average NDPSR Cheddar Prices."

So Colum A is obviously just a list of nonths.

VWhere does the information from Colum B cone

TALTY COURT REPORTERS, INC. 10311
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2023

fronf

A Col um B cones from USDA Exhibit 16, which is
Tabl e 5, which is the Announcenent of Mnthly C ass and
Component Prices. The nunbers were cut and pasted from
t hat spreadsheet into this one.

Q Then Columm C, which is the block prices, where
did that cone fronf

A. Two di fferent places, because it was reported
originally by NASS, and then in 2000 -- | think it was
March of 2012, NDPSR picked up the reporting of those
prices. The reason for that was to provide audits, nake
sure they were accurate, and it was a good change.

But the two pieces of information we were never

put together. So, for exanple, you could go to Datamark

where you can get infor- -- sone of this, particularly
back to 2012. And the reason for that is because before
that, that data was NASS, it wasn't NDPSR  Sane use --
used for the same purpose, but it was a different agency
reporting it, and the two were never put together, which
| nmean, page 9, the very end, you have National Dairy

have the dairy products prices report, which previous to

both. It's a lot nore work with the old dairy product

pricing report.

pricing information. |It's a nice database. It only goes

is why you have the two sources. |If you | ook at page 3 --

Product Sal es Report, which is the current NDPSR, and you

t he change was used to determ ne these prices. So we used

Now, | have been collecting those for a long tine,
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so | had the data. But if you need to check it -- we did
sone randons to be sure. W just pull up nonths, and
calculate it, and figure out what the price was to nmake
sure they were correct, because there wasn't avail abl e
digital sources previous to 2012.

So we didit -- we didit -- we took what | had
and | made sure that the data was correct at its source.
| did random spot checks.

Q Now, you've been describi ng what you used for
Colum C, which is the bl ock price?
A And D is the sane.

Dis the sane?
Yeah.
Al'l right.

And they both cone fromthe sane report.
And then E, which is barrel plus $0.03?

o >» O > O

A. Yeah. Again, using Colum D as the base and the
formula for Class IIl protein adds $0.03 to the barrel
price. So it's sinply that barrel price reported plus
$0. 03.

Q Al'l right. What about Columm G which is under
t he subheadi ng "NDPSR Cheese Price Conparisons," and
Colum G specifically is block versus barrel.

How was that cal cul ated?

A. That is the barrel price is subtracted fromthe
bl ock price. So Columm D is subtracted from Colum C.

Q And bl ock versus barrel plus $0.03, how was that

cal cul at ed?
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A. The barrel plus $0.03 price is subtracted fromthe
bl ock pri ce.

Q Just tell us what colunms you are dealing with

A. Yeah. So Columm E is subtracted from Colum C.

Q And then Colum |, how is that cal cul ated?

A. That is cal cul ated by subtracting the wei ghted
average price, Colum B, from Columm C, which is the bl ock
price.

MR. ROSENBAUM  Your Honor, that conpletes ny
exam nation, and the witness is available for
Cross-exam nati on.

THE COURT: Thank you. And when we tal k about
what exhibits we're going to consider, I'Il wait until
after cross-exam but it will include not only today's
exhibits, but also the previous version of Exhibit 423.

Who would like to go first with cross-exam nati on?

CROSS- EXAM NATI ON
BY Ms. HANCOCK:

Q Good norni ng, M. Brown.

Ni col e Hancock with National M k.

A Good norni ng.

Q Just want to -- | want to maybe bounce around a
little bit.

You had, at the very tail end of your testinony,
clarified that your -- IDFA is not advocating for a
reduction in Cass | differentials; is that right?

A. We are not advocating for -- we're advocating for,

if they are going to be evaluated, then other parts than
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just the mleage change, differential change, needs to be
| ooked at. That's what we're saying.

So we're not saying they need to go away. W're
just saying if you are going to do an evaluation, you | ook
at everyt hi ng.

Q So will you be com ng back to testify in
opposition to Proposal 207

A. We are neutral on Proposal 20. W have nenbers on
both sides, so we are taking no position.

Q Ckay. But other than taking into account the
transportation credits that are the subject of being voted
on, you are not proposing a decrease in the Cass |
differentials; is that correct?

A. W are not. Let's put it this way: |If you | ook
at the current differential map, we are not proposing any
decreases fromthe way it's currently done.

Q Ckay. Does that nean that you believe that those
differentials, other than taking into account those
changes in the transportation credits, are properly set
where they are right now?

A | think what | would say is that when you start to
| ook at changing them you need to | ook at things, for
exanple, is Gade A relevant anynore? | think not. Do
you need to change it? |IDFA' s viewis, within the current
differentials, we wouldn't change it. |If you are going to
| ook at putting other changes in, it should be part of
t hat deci si on.

As you know, we had no proposal on differential
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map, SO -- so we don't have a proposal to renove G ade A
We just ask that it be considered as part of the broader
picture of the differential map if there's going to be
changes need.

Q Ckay. |I'mjust going to wal k through maybe -- |I'm
going to wal k through Exhibit 434, which is your
Power Poi nt presentati on.

| want to start with page 3. And this is in both
your testinony and in your PowerPoint presentation, but
you quote fromthe 19- -- that March 5th of 1993, the
USDA -- tal king about a reserve supply of mlKk.

Do you see where |I'mat?

A Yes, ma' am

Q Ckay. And at the tine that this quote was
publ i shed, USDA was using a 70% Class | utilization as a
threshold; is that right?

A. | honestly -- | don't recall that specific. 1'd
take your word for it.

Q Do you think that this criteria that you have

quoted from 1993 is still relevant today?
A | do.
Q And why is that?
A. Because if you |ook at -- first of all,

seasonality of mlk isn't as bad as it was at that point
intime, so that reserve supply doesn't vary as nuch nonth
to nonth as it used to. | think that's -- | think that's
part of it.

And | think the other part, in erring on the side
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of plenty, we are nowhere close to that as far as
non-Class | use and -- in any market but Ill1. And so |
believe there's plenty of mlk. And going back to the
final decision that was just released on transportation
credits for the Southeast, that's working to identify
where there's reserve mlk is needed, to get help to get
that mlk to the market.

Q In 1993, was there a governnent dairy supply price

support programthat was --

A There was.
THE COURT: Whoa, whoa.
THE WTNESS: |'msorry. Go ahead.

BY MS. HANCOCK:

Q That's okay. You probably know where |I'm goi ng,
but it will be better if the sentence is conplete.

A That's right.

Q In 1993, was there a governnent Dairy Price
Support Programthat was the narket-clearing outlet for
any surplus mlk converted into cheese, m |k powder, and
butter?

A There was. Was it effective, | think is the

guestion. Didit really function at that point with the

level -- at a level that really created a | ot of use of
that market? And it was waning by that tine. So it -- it
did exist. Its function wasn't near as -- it wasn't used

near as heavily exanple as it was used in the early '80s.
Q And then that was repealed by the 2002 FarmBill ?
A Yes.
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Q And the donestic commercial market and world
mar kets today are the market-clearing |ocations; is that
right?

A. That woul d be correct fromny -- fromny point of
Vi ew.
Q So there is a conpetitive market difference than

what it was back in 1993; is that fair?

A We' ve certainly grown our participation in the
worl d market. That would be true.

Q And then we have al so had ot her nmarket changing
factors, such as construction of new manufacturing plants
adj acent to where the mlk supply is the greatest?

A. Cenerally, you are not going to build a plant
wi t hout know ng you are going to have a mlk supply. And
generally there's agreenents on supply that are made
either with individual producers or cooperatives before
the first -- first piece of stainless is put in the
building. | nean, that is true.

But as you can imagine, the risk of supply that
they -- try to working -- work really hard to nake sure
you have a supply before you start to build anything.

Q And there's good exanpl es that have al ready been
put into the record such as Greenville Venture Partners in
G eenville.

| s that an exanple of where there's a new pl ant
that was built near the m |k supply?

A Yes.

Q And d anbia at St. Johns?
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taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 08, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Yes.
Q And Dai sy at Woster, Chio?
A. |'"'mnot famliar wth that one. | nmean, | know

what the plants there, but | don't know the story behind
it.

Q Ckay. And when dairy farnmers are selling their
mlk, who is usually the one that is paying those delivery
costs?

A. It's directly paid by the co-op or the farner.

But generally, the service charge that you pay to purchase
mlk, it may not be a direct, but it's in there. But you
do find nore and nore transportation, particularly in
energy costs, fuel costs, you will see adjustnents in that
premumthat's cal cul ated on a per hundredwei ght or per
truck basi s.

So as far as directly paying it, it's farners or
their co-ops. How they divide that noney up is -- really
varies fromny experience. Sonetinmes plants do pay that
cost, but generally, it's not direct, it's just -- it's
considered as part of the premum |If there's an
addi tional cost to nove mlk, they'll try to negotiate
that in prem um

Q And the ability to negotiate that in a prem um
that has a big contributing factor in determ ning where

the best place is to deliver that mlk; is that fair?

A. | think it is. But we can tal k nore about
negotiating premuns. But certainly -- certainly |I'msure
different custoners are different to work wth. | woul d
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expect nothing but that. So |I would say, yes, that's
true.
Q And those are, again, additional differences as
conpared to the market circunstances back in -- or the
mar ket factors back in 19937
A. Well, there's two things that have happened since
then. The -- your buyers are bigger conpanies, but so are

been a | ot of very successful nergers, which does hel p.
And the other thing, I'mgoing to insert nmy own
personal experience, is how effective the marketing

agencies in comon are in different markets. They were

have coordi nated and done an effective job working
together. They are starting to rise again.
And so a lot of that, again, we're talking a

m ni mum price here, that -- that ability to negotiate

industry. It plays a big role in how effective that

are easier to get.

the size of the buyers, and an increase in the size of

cooperatives, even with that market dynam cs,

cooperatives, even though they have grown, are still

your cooperatives. You have a lot less of them There's

all fighting back around 2015, we saw prem uns drop. They

price, which Federal Orders do give narketing agencies in

common, which is a great asset | think to the cooperative

happens. |If those agencies work, then prem uns generally

Q And even with what you described as an increase in

cooperatives, and the dairy farners are still the ones who

are primarily responsible for those hauling costs; is that
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right?

A. They are. But those costs are often included in,
again, the negotiation prem uns, but they are not direct.
It's not necessarily X cents to get the truck fromAto B
It's part of that overall negotiation.

Q So if they have sufficient bargaining power and
can negotiate that into over-order premum they m ght be
able to get their ultimte buyer to cover sone of those
costs; is that what you are sayi ng?

A. | say yes. And it's going to depend on market.

It depends on the market power of the cooperatives. |If
they are all working together, it's a lot easier to do
than if they are not. | know they have, for certain.

Q Ckay. Let's turnto -- let's nove to page 5 of
your Power Poi nt presentation in Exhibit 434.

A Ckay.

Q On this slide you are tal king about how the
current supply of mlk is nore than adequate to serve the
Cl ass | needs, and you descri be what you believe proves
that that current supply is justification for not needing
to increase differentials.

Is that a fair characterization?

A. The characterization is when you -- when you
change shi ppi ng percentages, when you |ower them that
nmeans in order to nmake sure m |k can access the pool, you
have to be nore generous in diversions, what can be
all owed, not to be -- the shipping requirenent has to be

weaker .
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So | would say yes. Again, market to market is
different, but overall, yes, we do believe that.

|s that the only reason? No. |It's an exanple, |
think, of one that's evident because we have evidentiary
record of the request and the granting of the changes.

Q You describe in the third bullet point that the
shi ppi ng percentages in the orders that you cite here was
| onered, not raised. And in the next bullet point you
say, "This can only be attributed to the degree to which
the mlIk supply is increasingly nore than adequate to
serve the Cass | needs."

Do you see that?

A Yes.

Q It can al so be because the demand for C ass |
conventional fluid mlk has just decreased at the retail
level; is that fair?

A. It is. But when it's decreased, that neans that
you have nore supply, unless the supply al so responds.

| thought one of the nobst interesting things that
Dr. Brown tal ked about was the inelasticity of supply.
There's no question as farns have gotten bigger and very
nodern and the way they produce, you don't have the
el asticity, you don't have the supply response, you don't
have the 50-cow dairy farnms around anynore. They just
say, |"'mdone. I'mgoing to quit. I'mgoing to retire.

So there is -- that supply tends to be a little
nore consi stent, you know. Wather and price, obviously,

plays a big role in that.
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So fromny perspective, the -- the -- when the
Class | percentages are lower, it's because Class | sales
are lower, which is unfortunate. | think we all would
| ove to see that change. But it also neans the mlk
supply is remaining the sane or it's increased.

Q And you have worn a lot of hats in the dairy
industry, so it's fair to say that when we see that
consolidation in those snaller dairy farners that are --
are not as prevalent as they used to be, that's due, in
part, because they have gone out of business because they
haven't been able to financially survive in the current
econom ¢ condi ti ons.

A. Yeah. They -- their cost structure,
unfortunately, doesn't always -- isn't always conpetitive
t oday, which is unfortunate, but it's the case.
Particularly when you reach retirenent, you have an asset
that its best value isn't a 50-cow dairy. The land to
grow corn for the 1,000-cow dairy next door may be a
better use. So they are maki ng good econom ¢ deci si ons,
but those dairies aren't being passed on to generations
like the larger ones generally are.

Q And the financial pressures that the dairy farners
face are just increasingly nore difficult to absorb when

you have a snaller farm as opposed to a larger farm that

can -- that can absorb sone of those additional increases?
A You know, | was raised on one of those snaller

farms, so, yes, you are -- you are correct. But that's --

that's not -- that's an issue of an overall supply/demand.
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W can't forget that butter, powder, whey, and cheese
determ ne our mlk price, and those markets are ultinmately
going to determ ne what the value of the products are,
which w Il determ ne, depending how you di ssem nate it,
what the value of the mlk is.

Q And the only -- the only control factor for a
dairy farmer is at the price for which it sells its mlKk;
is that right?

A. | didn't catch the price.

Q Yeah. The only way that the dairy farner can
capture the increase in its costs to service the market,
is through the price through which it sells its product?

A. They either have to find ways to make mlk a
little nore efficiently, which we all knowis very
difficult, or they have to -- they have to, you know,
hopefully find a better market.

| spent a lot of time in ny |ife working on
speci alty cheese plants, both fromthe standpoint of small
processors as well as farm ng groups, and it sounds great
until you realize the dent that nmakes in total m |k denmand
is tiny. Those little -- you are not going to build an
8-m | lion-pound-a-day specialty cheese plant. And so
unfortunately, the overall inpact on the industry isn't as
great, plus they tend to cost nore to operate.

Q And if we just wal k through that supply chain and
we get to the fluid mlk handlers, they have the ability
to affect their margins by controlling expenses, right?

A As does the farm
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Q Yes.

A To an extent -- and we all know there's imts to
that. But, yes.

Q Yeah.

A And they try their best to do that.

Q And -- and then also, the fluid m |k handl er has
the ability to control its prices and negotiate prices to
which its selling its product?

A. Yeah. Let's just discuss that for a m nute,
because those fluid suppliers are facing the sane | arger
buyers as we tal ked about farns. |In fact, 1'd argue it's
worse. And so they have |imted -- they have |imted
ability to do that, and you would think they woul d.

And a good exanple, quite honestly, we had the
witness fromUnited Dairy tal ki ng about that $0.06 per
hundredwei ght. | have never bought packaged m |k where a
di fference between the nunber one and nunber two bid was
nore than a cent and a half. Mst of the tinmes it's under
a penny. It's an extrenely conpetitive business, just
like farming is. And so they struggle with this comon
fear of the sanme margin issues.

And if you |l ook at the shrinkage in the nunber of
Class | plants, and currently it's just like farns, if
they were really profitable, nunmbers woul dn't be droppi ng.
But they are.

Q And -- and certainly, when -- that -- | want to
talk for a second about that very conpetitive environnent

t hat handl ers have to operate within in order to sel
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their fluid mlk products, because that's -- that's really
where their biggest pinch is in order to continue to
survive, is being able to sell at a price point that is
commensurate with where their conpetitors are selling; is
that fair?

A. It's very -- true across nost industries, and mlk
is no exception, for certain.

Q And so by increasing price differentials across
t he board as opposed to just trying to negotiate one-off
contracts, that is a levelling of the playing field
anongst those conpetitors; is that fair?

A. Depends how you do it. | would argue the
proposal s that have been made by National MIk, a |ot of
t hem maybe nmeke good sense, they are not very consistent
frommrket to market, and you are creating w nners and
| osers. And there will be nore testinony on that com ng
up, but that's one of the biggest concerns is changing the
conpetitive surface.

Q Ckay. But assuming that we're in the sane market
and we're tal king about the sane differentials between two
fluid mlk handlers, having the differentials raised for
both is -- neans that when they both go to negotiate or
provide bids to their retail outlets, they are on the sane
playing field; is that fair?

A Couple things. First of all, if that was al ways
the case, they were always in the sane differential zone,
but they are not. And that's -- and that's the -- that's

the struggle. |It's a function -- just like with mlk with
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transportati on.

But when you are setting a -- actual rather and a
negoti ated val ue, for exanple, serving a plant that's
maybe a little nore difficult to -- when | worked for
Kroger, we had a plant in Atlanta, and we al ways had
people wanting to sell that mlk, but they often didn't
t hi nk about the traffic, and they were right, it's

horri bl e.

But the -- the -- | guess the point | would make
is that we can't -- we shouldn't, by regul ation, change
that conpetitive -- and that's difficult, but we have to

be very careful we don't change that the conpetitive
di fference.

And the other thing | would get into, again,
having -- is making sure mlk, to the extent it can,
because we all know the majority of the mlk price is
based on the commodity markets --

THE COURT: Based on commodity what ?

THE WTNESS: Commodity nmarkets for butter

cheese, powder, and whey. And so you're always going to

have fluctuation. But | think there's a -- there's a
think, a legitimte concern that we nmake sure we keep mlk
products as conpetitive as we possibly can, wth,
unfortunately, our conpetitors who would | ove to take our
mar ket s away from us.

M5. HANCOCK: Ckay. And then can we have
Exhi bit 3017?

THE COURT: Yes. | think this is -- renenber
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where you are. This is a perfect tine for us to take our

15-m nut e break.
So pl ease be back and ready to go at 10:21.
(Whereupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 10: 22.

Now, Ms. Hancock, you nentioned Exhibit 301.
M5. HANCOCK: Made everybody run out of the room

THE COURT: | have appreciated so much how whet her

you are the questioner or the witness, you really don't

have enough surface area for everything you need in front

of you. And you may proceed.
M5. HANCOCK: Thank you, Your Honor.
BY M5. HANCOCK:

Q M. Brown, | want to just |ook at a couple of

| ocati ons.

If we just turn to, under -- |I'mgoing to use

Colum A, and turn to 712, which is Marion County,
| ndi ana.
A Ckay.

Q Kroger has a fluid mlk plant in Marion County,

I ndiana; is that right?

A "' msorry?

Q Kroger has a fluid mlk plant in Indianapolis,

which is in Marion County?
A. Yes, they do.
Q And that if we look at 712, under Colum A,

is current -- the nodel average for that one, that county,
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is $3.75; is that right?
A Yes, Columm L.
Q And the proposal fromNational MIk is $3.70; is
that right?
A Yes.
Q And so that's $0.05 under what the nodel average
is; is that right?
A Uh- huh.  Yes.
THE COURT: [|'mgetting your questions
beautifully. [|'mnot getting the responses.
THE WTNESS: Ckay. VYes, it is. [It's $0.05
di fference.
BY MS. HANCOCK
Q And to the extent we're neasuring if that's a good
thing or a bad thing for Kroger, the winners or |osers,
that's a 5% better price for Kroger than what the nodel
woul d suggest that National MIk is proposing; is that
right?
A It's $0.05 -- in this nmarket, yes.
Q Ckay. And let's look at 752, which is Wayne
County, I ndiana.
Prairie Farnms has a fluid mlk plant in Wayne
County, in Richnond; is that right?
A | don't know. | have no reason not to believe
you.
Q Ckay. And the nodel average for R chnond,
| ndi ana, or Wayne County, is $3.60; is that right?
A Yes.
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THE COURT: | got the question; | didn't hear the

answer .
THE W TNESS: Yes.
BY MS. HANCOCK:

Q And the proposal from National MIk is $3.70;

that right?
A Yes.

Q And so that's $0.10 nore than what the node

aver age --

A. In this specific exanple, yes, it's $0.10 nore.

Q And those two | ocations are about 70 m | es apart.

Does that sound right?

A. | honestly don't know where Wayne County i s,
can't speak to that. |Is Fort Wayne where Wayne County is?
| nmean, | just don't know.

Q Ri chnond, | ndi ana.

A. Ch, Richnond. Ckay.

Yeah, that sounds about right, distance-w se.
That's

Q Let's go to Tennessee. W'll|l go to 2469.
on page 43 of Exhibit 301.

A Uh- huh. |'m about there. Robertson? No,
Rut herford County. Ckay.

Q And Kroger has a plant in Rutherford County?

A. That's Murfreesboro, yes.

Q And in that scenario, the nodel average cane out

with $5.05 a hundredweight; is that right?
A Yes.
Q And the proposal by National MIk is $4.85;
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that right?

A Yes.

Q And so that's a 20% i nprovenent over what the
nodel average is; is that right?

A $0. 20, yes.

Q Sorry. $0.20 is what | neant to say.

A Yeah.

Q Okay. Let's look at 2413 --

THE COURT: Wait, now, |'"mnot reading this right.
We're on Row 2470, correct?

M5. HANCOCK: The far columm on the left is 2470,
but Columm A is what | have been using just because | can
say A, and that's 2469 for Rutherford, Tennessee.

THE WTNESS: Yes. That's the reference | was
usi ng, yes.

THE COURT: And the nodel average is $5.05?

M5. HANCOCK: | think that's what he agreed with
under Col umm L.

THE COURT: And the proposed is | ower?

M5. HANCOCK: At $4. 85.

THE COURT: Yes.

BY MS. HANCOCK:

Q So National MIk's proposal for Rutherford, for
Rut herford County, Tennessee, is $0.20 | ess than the nodel
average; is that right?

A. In this, again, we've got lots of lines here. In
this case, that is true.

Q Ckay. And that is a location in which Kroger has

2023
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a fluid mlk plant; is that right?

A. Yes, they do.

Q And about 34 mles away in Nashville, DFA has a
conmpeting fluid mlk plant; is that right?

A Yes.

Q Ckay. |If you go to Columm A, 2413 --

A Davi dson.

Q -- in Davidson County, Tennessee, that's where
Nashville is; is that right?

A. Yes. Best of ny recollection it is, yes.

Q And the nodel average is $4.85; is that right?

A Yes.

Q And National MIk's recormmendation is $4.85; is
that right?

A That is correct.

Q And so in that case where DFA has a pl ant,
National M|k reconmended what the nodel average is; is
that right?

A Yes.

Q Whereas, 34 mles away where Kroger's plant was

| ocated, National MIk recommended a price differenti al

2023

that was $0.20 | ess than the nodel average; is that right?

A. Yes. And | believe both markets, the proposal was

$4.85. It was the sane.
Q And so that woul d nean that both Kroger and DFA
woul d be on a level playing field in selling that m|k?
A. As far as m ni num cost, yes.
Q Ckay. And let's look at Chio. | want to go to
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Col um A, 2054.
A. | feel like I"'mdoing Bible drills here. Find the
page and the chapter.
THE COURT: How are you doi ng?
THE WTNESS: Well, ny eyes are saying, | hope we
don't do too many of these, but I'mdoing fine so far.
|"m-- excuse nme, Nicole, could you give ne the
I i ne nunber agai n?
MS. HANCOCK: Sure. 2054. |It's on page 36.
THE WTNESS: Thank you. It's Licking County.
THE COURT: Would you spell that, please,
M. Wtness?
THE WTNESS: Just like you think, L-1-CGK-1-NG
Got some very creative county nanmes, particularly in the
East .
BY MS. HANCOCK:
Q And in Newark, Chio, which is Licking County --
A Yes.

Q -- Kroger has a fluid mlk plant; is that right?

A. Yes, they do.

Q And in Licking County, Chio, the nodel average is
$4 a hundredweight; is that right?

A Yes.

Q And the proposal fromNational MIk is $4 a
hundredwei ght; is that right?

A Yes.

Q And if we | ook at Springfield, Chio, which is in
Cark County, and that is under Colum A, 2021, so the
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t he sane netropolitan markets.

Q And in Springfield, Chio, the nodel average was
$3. 807

A Yes.

Q And the recomrendati on by National MIlk was to
increase that to $4 a hundredweight; is that right?

A Yes.

Q And so the delta difference between those two

conpeting plants is that the nodel predicted $4, Nati onal

M1k recormmended $4 where Kroger's plant was | ocated, but

National M1k actually recormended $0.20 nore a
hundr edwei ght for the conpeting DFA plant |ocation; is
that right?
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prior page, on page 35, DFA has a fluid mlk plant in
Springfield, Onio, Cark County; is that right?

A. Yes, they do.

Q And that's about 86 mles fromKroger's plant in
Newar k, Chi 0?

A How many m | es?

Q 86.

A. | would -- it could be right. | thought it would
be alittle farther than that, but it m ght be correct. |
won't argue with that.

Q Under 100 mles, how about if we say that?

A Yep.

Q Ckay. So within a conpetitive range; is that
fair?

A. | think so. They are both going to serve sone of

10334
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A Yes.
Q Ckay. Let's look at -- I"mjust going to | ook at
one nore exanple, in Texas.
If | can get ny vision back here in a mnute?
In a mnute.
What page is it on, N cole?
It's going to be 2704 for Fort Wbrth.
Al'l right.
And that's on page 47.
Al nost there. Ckay.
| said 2704. | meant 2709, sorry.
Yeah. Tarrant County, yes.
Yeah.
THE COURT: 27097
M5. HANCOCK: 2709. Sane page, 47, Tarrant,
T-A-R R-A-N-T, County, Texas.
BY MS. HANCOCK:

o >0 >» 0 >» O > O »

Q And Kroger has a plant located in Fort Wrth
Texas, which is in Tarrant County; is that right?

A That is true.

Q And if we | ook at the nodel average for Tarrant
County, it was $3.707?

A Yes.

Q And the recommendati on was $4 a hundredwei ght by
National MIk; is that right?

A Yes.

Q If we go to 2701, so just a fewlines up, in Smth

County, Texas, that's Tyler, Texas; is that right?

TALTY COURT REPORTERS, INC. 10335
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A Yes.
Q And there is a fluid mlk plant there, Hiland.
Are you famliar with that?
A. Yes, I'mfamliar with that. I'mfamliar with
Tyler. Been there a couple of tines visiting farners.
Q And that's a joint venture between Prairie Farns
and DFA?
A | would expect that's true. | don't know what
t hose ownerships -- | know there's a | ot of relationships.

| don't know what they all are, but | have no reason not
to believe you.

Q And the nodel in Tyler, Texas, averaged $3.85; is

that right?
A Yes.
Q And National MIk's recommendation is $4.35?
A Yes.

Q And that's an increase of $0.50 over the node
reconmendat i on?

A It is.

Q And whereas, if we contrast that with Tarrant
County, that was only a $0.30 increase over what the nodel
recomendati on was?

A. Yes. Can you tell nme how far Fort Worth is from
Tyl er?

Q By my calculations, it's 132 m | es.

A Yeah.

Q Does that sound right?

A

It does sound about right. | have never driven

2023
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it, but I know about where they are. Yes, that sounds
about right. | was just curious.

Q Wthin a conpetitive range for fluid mlk plants;
is that fair?

A Sonme degree. MIk novenent may be a little
different out in Tyler than it would be out of -- you are
going to have nore south and east from Tyl er than you're
going to fromFort Wrth, but --

Q And you woul d --

A. | do know all of these plants have some overl ap,
they do, if they are reasonably close to each other.

Q You would agree with ne in the exanples that we
have just covered for Kroger ml|k plants as conpared to
DFA plants, or a DFA-Prairie Farns joint venture plant,
Kroger benefitted from National MIk's recommended
proposal as conpared to the DFA plants; is that right?

A. Wth the sinple exanples you gave, yes, but
there's exceptions.

Let me just say, | don't think there was a | ot of
evil intent wwth the differential map. | just think it's
extrenely difficult to do.

Q Yeah. And | appreciate that. And | think that
that's just kind of the point, right?

A Yes.

Q That there's a lot of ways to slice and dice this
information and look at it through different |lenses; is
that fair?

A. It is. And | would say, because | know a coupl e
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of your w tnesses said, you know, we're all giving poor

D -- |- -- USDA to help us solve this dilemma. So |
woul d say the sane thing, that it's extrenely difficult to
do.

And we | ooked at --

It is.

Ch, I"msorry.

No, no, that's fine. That's it.

> O > O

Q And we | ooked at sonme exanpl es from ot her
W t nesses where there are sone exanpl es where you can see
that there m ght be a cooperative plant where the proposal
| ooks nore beneficial than other plants in sone
nei ghboring area; is that fair?

A Yes.

Q And so it really is just a lens that you | ook
through trying to make the right adjustnents for the
entire country; is that fair?

A. It is. But you can really kill or help a single
plant, and that's why it's so inportant that this be --
what ever changes, if changes are elected to be nade by
USDA, that there's a lot of diligence that we don't -- we
don't di sadvantage through -- you know, if you can't
conpet e because you are not good at what you do or your
shelf life is lousy is one thing. But if it's a regul ated
price that's keeping you from being conpetitive or
changi ng that surface, you got to be really careful. And
that's, | think, one of our -- certainly our biggest

concern is there's so many changes. And the size of the
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spreadsheet kind of defines how big the problemis, how
big the -- how big the solve is.

Q And in your experience as a buyer for Kroger, did
Kroger require sonmething in excess of G ade A quality
st andar ds?

A Everybody requires sonething in excess of Gade A
quality standards. But, yes, they did.

Q Ckay. Do you -- do you have the ability to share
what those standards were that were in excess of G ade A?
A | can't because | don't have themall nenorized.
Certainly | think cell count is 250, and they are not real
rigorous in enforcing it, because when a |oad m| k shows
up, you are not going to reject a |load of m |k under the

cell count.
Tenperature is 41. Tenperature is nore rigorous.
And, again, it's the same with cheese, you just
get better product quality and shelf |ife.

Beyond that, those are the two that we al ways

tal ked about. | know there's others, obviously. But --
but -- and sone of the plants, depending what they nmake in
Cass Il, may have slightly different requirenents. But

they are generally the sane for everybody, for all the
pl ants.
Q And in your experience, did Kroger sell its

conventional mlk product as a | oss | eader?

A. At tinmes. |It's -- you know, we had that
di scussion yesterday on -- it's all about to do with
conpetition. If -- if Walmart and Target, Al di, all
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want -- want the business, Kroger is going to conpete.

And if you don't -- if you are the only store in town,
it's kind of like if you are the only supplier in town for
mlk or for raw m |k, you have a different |everage. And
so it plays a role.

But, yes, they do. And | can tell you when they
do that, they sell -- if you | ook in aggregate, people buy
alot of mlk when it's -- when you are running a real
deep discount sale. And what's interesting with that is
that -- it's kind of like it's true with cheese, it's true
with butter. |In aggregate, they buy nore product.

Because once they buy that, they consune it. And then the

next week sonme are going to need m |k again anyways.

So -- but, you know, it's an old joke, it's easy
to sell if you | ose noney, so you try not to do that nore
than you have to. It is an incentive. For exanple, this

time of year, it's butter. Everybody |oses noney on
butter. But they are hopi hg when you conme and buy your
butter, you are going to buy your ham you' re going to buy
your vegetables, you're going to buy everything else to go
wthit.

| can speak from experience, butter and eggs and
m |k are probably the biggest tools for |loss |leaders in, |
t hi nk, nost grocery stores. They run big specials to get

people in the door. And you have butter mekers that are

willing to cooperate with that as far as the nationa
br ands.
Q And in your experience, are the health-enhanced
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fluid mlk ever used as a | oss | eader?

A No.

Q I n your experience, are the organic ml ks ever
used as a | oss | eader?

A At tines, yes.

Q Not as frequent as the conventional mlk?

A. No, but they are.

Q I n your experience, is the |actose-free used as a
| oss | eader?

A. Not really. But it -- again, it depends on the
mar ket. Kroger has sone markets where they actually offer

HTST gal l on of |actose-free mlk, where we have | arge

anounts of popul ations that want -- who need | actose-free,
and they will run it with a pronotion.

But in nost markets, it's a -- it's in ESL half
gallons. And, no, they don't. | nean, they are

conpetitive, they are well below the cost generally of the
national brands, but they don't necessarily run a | ot of
specials. But they do sone. They do sone.

A lot of that specials on those kinds specialty
m | ks, or high-protein, high-nutrition mlks, is conpeting
with the national brand, try the Kroger brand.

Wereas, with regular mlk, it's nore like, mlk
is mlk. Qur mlk's good if you have good quality, and
conme buy it fromus, and, oh, by the way, please fill the
rest of your grocery basket while you are at it.

Q And is the -- is your understandi ng of the

requi rement for sonething in excess of Gade A by Kroger,

TALTY COURT REPORTERS, INC. 10341
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is that so that that conventional m |k has an extended
shelf Iife or can extend it out as nuch as possible?

A. It's to keep the shelf |life as consistent as
possi ble. | would argue, pretty much everybody does that.
That's not unique to Kroger.

Q Yeah.

A. It's not unique to non-co-ops because it just
makes good busi ness sense.

Q That's the market for fluid mlk today?

A It is. | would argue in a lot of places it's the
mar ket for cheese mlk, too. They have -- they have
standards as wel |.

Same with -- even with powder, because of nold
spore formations, you may have sone special requirenents
on -- on even sone powder mlk in sonme narkets.

Now, those plants tend to be run by co-ops, SO
it's within the co-op. There will be -- there will be
i ncentives or disincentives if you can't keep your spore
counts at a point where they can export.

Q You perfornmed sone cal cul ati ons and tal ked about
increasing the differentials wll lower -- or increasing
the differentials will -- will raise those Class | prices,

and on page 10 --

A. O the testinony or the overhead?
Q Page 10 of the PowerPoint presentation in
Exhi bit 434.

A Yeah. Overheads, |'m agi ng nyself here.
Q Over heads.
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A. At least | didn't say acetates.

THE COURT: Can we put our Exhibit 301 away for
now?

M5. HANCOCK:  You can.

THE COURT: That woul d be good.

THE WTNESS: Thank you.
BY MS. HANCOCK:

Q When you were perform ng your cal culations on the
prior page, on page 9 as well, did you take into account
that there's a potential for increased Make All owance
costs?

A. | did not. It was an absence -- it was | ooking at
t he single proposal.

Q You woul d agree with ne that if Make Al |l owances
are increased, that that woul d have a correspondi ng effect
on --

A. It would -- it would change --

THE COURT: Whoa.
THE W TNESS: Sorry.
BY MS. HANCOCK:

Q -- it would have a correspondi ng effect on the
Class | prices as well?

A. It would change what that chart | ooked |ike, yes.

Q Ckay. | want to turn to page 31 of your
Power Poi nt presentation in Exhibit 434.

A Ckay. | amthere.

Q And you tal k about the cost of maintaining the

Grade A status on this slide; is that fair?

2023
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A Yes.

Q And you understand that that cost of maintaining
the Gade A status is one of the costs that is -- that was
used to set the current differentials?

A Yes.

Q And that's why you are discussing it here?

A. We just think in the broader context you need to
| ook at it, because it's no longer -- it's no |onger a
cost. It's in addition, because there's no Bmlk to
speak of, just a few-- a fewfarns left. And because
the -- both the economc incentive on mlk price, just
regul ated price -- because | can assure you G ade B m |k
is not sold at the regular price. And the -- and just the
need -- incentive to keep a clean, well-running dairy, you
just -- you just don't see it.

And it's everybody. | nean, d anbia went to

Grade Ain 2008. They had a few G ade B farns left, and
they went to Grade A sinply because they had creamto
sell, its conponent tests went up, they had creamto sell,
and they al so had sone whey custoners that wanted G ade A
So they went to G ade A

And for the nost part it's interesting, because |
talked to them because there's really two things we saw
when people converted: It was well l|ocation, or honest to
God, a mlk house sink to wash your hands, which is kind
of amazi ng.

And so nost of themjust changed over. It was a

m ni rum cost. But no one, once you are there, you don't
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go back, because you run a better dairy. Your cows are
healthier if you eat Gade A And it's just common
husbandry. Actually, | would argue Grade A, you can be
pretty sloppy and still be G ade A standard. So | think
it's becone irrel evant.

But it is in context of the overall cost. W're
not saying just renove this no natter what happens. W're
saying, if you are |ooking at the overall differential
map, this needs to be considered as part of what that
| evel shoul d be.

Q And - -

A. And it certainly doesn't need to be increased.

Q And you say that there's only these two itens that
are referenced on page 31 as the cost that woul d be
incurred by a dairy farmin maintaining G ade A?

A Yes, basically that's correct. There's a |ot of

other costs to maintaining a good dairy. But they're

really -- we don't view them as being B versus A, again,
and we conpared -- we conpared the export guide, and
basically that's the standard for grading guide for -- for

products. They have their own set of standards. Because
you can use Grade B m |k and nake graded -- a | ot of
graded products, versus the NCIMS, the Interstate MIk
Shi ppers rules. And we conpared the two. And there's
a -- there's nore -- there's sone, of course, obviously if
you are going to convert --

(Court Reporter clarification.)

THE WTNESS: So there's things if you are going
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to convert, it's true, you need to change, but that's
pretty much been done.

As far as normal nmintenance, if you are in a
traditional barn, you got to keep the barn painted.

Al though fromtalking to friends of mne, they still mlk
cows in stall barns in New York State. They say they
don't get too worried about it anynore. And then, of
course, you have two inspections a year. Although a |ot
of them-- a lot of the people that still buy B mlk do
two i nspections a year just because of the standpoint of
keepi ng those farns in confornmance, they just feel --

(Court Reporter clarification.)

THE WTNESS: There's a lot of B dairies that
their buyers still require tw ce-annual inspections. 1In
fact, nost of the tine, those inspections are paid for by
the farm-- | nean, by the plant, or they're paid for by
the state. Sone states actually do it for free, or as
part of their licensing to get your -- get your mlk
shipper license. So it isn't necessarily an additional
cost.

And then with the barns, everything else is snooth
concrete. Oher things that, for the nost part, again, if
you are already -- if you are already Grade A, you are
al ready there.

So -- and if you look at the -- and | don't have

nunbers on production per cow on Grade B, but if it's 70%

of what G ade Ais, |I'd be shocked. | nean, your nodern
progressive -- well, 90%of the mlk is follow ng those
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practi ces.

And they are fairly lenient. A lot of that is
because NCI M5, the states fight, so they have trouble
making it stricter, even though even National M|k often
advocated for stronger restrictions.

THE COURT: | hope she got that whol e sentence.

THE WTNESS: Let ne try again

THE COURT: You know, there's a chance that |
could appoint a bailiff and have the bailiff stand near
you. Wuld that hel p?

THE WTNESS: | can -- "lI've got COVID. Can | go?
See ya." No.

THE COURT: Do that explanation again.

THE WTNESS: O course | wll. Yes.

A couple things. Again, at the risk of being too
repetitive. The Grade A standard, even a |lot of the
buyers of Grade B m |k enforce the Grade A standards,
which aren't that different, particularly the inspection
frequency, because they just think it's good business
practice to have two inspections a year, or nore if they
are needed.

The -- as far as farns converting fromB to A,

t hey have pretty nuch all done that. M experience with
that is limted really to two groups of people. One is
smal|l farns going Grade A, often organic, and often, a | ot
of times in the Mdwest, and that's often putting in a
well. And with the difference in price of mlk, it

doesn't take long to pay for that.
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The other thing is, basically mlk house setup has
to change slightly. They may have to put in an extra
sink, they may have to redo their walls, but they are
fairly mnor. But that's already been done, because
alnost all farns are already -- are already G ade A
BY Ms. HANCOCK:

Q And once -- once the cowis mlked, there's
addi tional costs that the dairy farmincurs in order to
mai ntain that G ade A status, |ike maintaining the

t enper at ure.

A. Yes. But, again, if you |look at requirenents for
mlk versus -- we talk a | ot about super-high quality
mlk. 1 wouldn't call it super-high quality, but nost

pl ants enforce, for exanple, tenperature requirenents.
Again, if you |l ook at the shipping export requirenents,
sone of that is in there, even though it's not technically
al ways in the G ade B.

Very few states have G ade B regs anynore.

Q Yeah, |I'mjust tal king about what actual costs are
incurred at the farmlevel. 1n addition to what you are
tal ki ng about here, there are additional costs, such as
the sanitation and the tenperature control, in order to
mai ntain that G ade A status until the point of delivery?

A. | would argue, if you are running a good dairy,
there aren't, because you are going to do that regardl ess.
|f you are currently B, you may have sone savings. |If you
are A and want to go to B, there's really no savings.

Q Ckay. So you are just saying it was al ready going
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to be done anyway, so we don't have to tal k about that in

differential s?

A. | knowit. | knowit's already being done --
Q Ckay.
A. -- because it's expected of themby their mlk

buyers, whether they are a co-op or a private plant.

Q That's your point, though, is that because it's
al ready bei ng done, we don't have conpensate for it?

A. Exactly. | think everybody is expecting G ade A

Back when you had peopl e who were converting, you
go back to 1950, when 60% of the mlk was B, it probably
was a real issue. Today, it's not.

And the reason it's not is because everybody who
is practicing good husbandry and good sanitation is there,
and because so many of the manufacturing plants require
Grade A now and are IMS certified, it's becom ng
ubi quitous. To say it's an added cost anynore, | don't
think it really is.

Q Ckay. |If you turn to page 33 of Exhibit 434.
You're talking, on this slide you have a chart there that
says, "Averages for Federal Orders with Somatic Sell Count
Prograns. "

Do you see that?

A Yes.

Q And you have Appal achi an, Florida, and Sout heast
as the first three there.

Are you saying that those three orders have a

somatic cell count requirenent?
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A. They apparently do because they have reported

dat a. | took the counties based on USDA's -- it was the
sheet -- it was the -- | should have had the reference on
here, it's in the docunent. |It's the report of all the

pounds of conponents that are produced by class, and the
very last colum is somatic cell count. That's the only
one that it's on.

Q And you didn't include Southwest order

Way not ?
A Because | mssed it. |If it should be there, |
mssed it. It's ny m stake.
Q Ckay. Do you believe that -- does -- does |DFA

bel i eve or support Class | prices being higher than
manuf acturing prices?

A We support the current differential program So
t he answer woul d be yes.

Q And does | DFA support the continuation of having a
Federal Order in general ?

A. Well, you will hear nore testinony from nore of
our nmenbers, and nenbers of MG and you wll find that,

again, sone think they don't need it anynore. A |lot of

them-- like you heard, even though he has a | ot of
concerns, our witness fromuUnited Dairy -- they still see
value. It's just to make sure that they're structured
properly.

Q And that's the delicate line that you are wal ki ng
t he bal ance between; is that fair?

A. It is. Andit's -- it's very interesting,
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particularly in manufacturing. Because if you are not in

a Federal Order, you often have a conpetitive advantage,

particularly in the Wst where there isn't. | nean, |daho
is 3% Cass | maybe. |If you count organic, it may be 4.
Soit's -- it's kind of relevant to the market.

You get further east, particularly, for exanple, the
Nort heast, where being part of the pool is nore inportant.
And, of course, they have regulations there to keep that
pool nore disciplined on depooling. And then you'll find
t hat nost of the cheese manufacturers there believe it is
still inportant. And so it really depends on the market.
Q Do you know what percentage of your nenbership
supports the continuation of the Federal O der systenf
A. W don't. But we haven't had a vote to get rid of
it, so that should tell you. |If sonmeone wanted to, they'd
bring it up. And we haven't had -- we haven't had that
di scussion. The discussion's been about, how do we make
it work better.
Q You just know that you have a split in opinion in
your nenbership; is that fair?
A Yes. And you do in yours, too, but you m ght not
know it.
Q Ckay.
M5. HANCOCK: Thank you for your tinme, M. Brown.
THE W TNESS: Thank you very nuch
MR. ENGLI SH:  Your Honor, ny nanme is Chip English,
good norning. | represent the MIk |Innovation G oup.

had not intended on getting up today.
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And unfortunately, M. Brown, |'ll keep it as
short as possi bl e.

But | need, Your Honor, to give himback
spreadsheet 301. |'msorry.

THE COURT: You are setting a very good exanple
for the pace of speaking. Thank you.

MR ENGLISH | will try to hold up.

THE WTNESS: |If he's going to nake nme | ook at
that again, he has to be nice. Here we go.

CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q |"'mgoing to limt this to two states.

A. Ckay. Very good.

Q And partly because maybe | got confused, but now I

think the record may be confused, | want to start with
Onhi o.
So we use row --
A. Ckay.
Q -- so let's use Row 2055, which is Licking, Onhio,
where Kroger has an operation.
A Yes.
Q Correct?
A. They do.
Q  Okay. Row 2055.
A Just a second.
THE COURT: Do you know t he page, M. English?
MR ENGLISH: |'musing ny conputer, Your Honor.
THE WTNESS: | have got it right here. You are
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good. 2055. Ckay. That is -- that's Licking -- again,
that's Licking County, yes.
BY MR ENGLI SH:

Q And so | only want to |l ook at Colum L, which is
the University of Wsconsin three-year average, and
Colum O

And so for Licking, where Kroger has a plant, for
the average, | see they are both at $4, correct?

A Yes.

Q So National M1k proposed no change for the nodel
for Kroger's operation in Licking, OChio, correct?

Yes.

So now pl ease turn to Row 2086 --
Ckay.

-- Stark County, Chio --

o > O >

(Court Reporter clarification.)
MR. ENGLISH. Stark, S T-A-RK
BY MR ENGLI SH:
Q And there is a cooperative-owned plant recently
purchased there, correct?
A | believe -- | know where it is, so if it's Stark
County, yes. That's Canton, | think.
Q Yes. That's Canton.
A Yes.
Q Cty of Canton. Al right.
So let's go again and | ook at the University of
W sconsi n average under Columm L, and then the Nati onal

M Ik under O, and | believe you will find that the average
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was $4,
correct?
A.

> O > O

Q
plant in

is Row 2

i n Wayne

just like Kroger, but the proposal was $3.70,

That is correct.

Whi ch is $0.30 down, correct?

That is correct.

Wi | e Kroger was held the sane, correct?

Yes.

So, now, you and NMPF counsel discussed the DFA
Wayne County, Onhio, just east of here, and that
095.

Do you see Row 20957

Yep, that's Woster.

THE COURT: He's using the farthest left col umm.

THE WTNESS: OCh, | found it.

MR. ENGISH: ['musing the row

2023

THE WTNESS: It's Wayne County. Woster's a town

County.

BY MR ENGLI SH:

Q

A

Q
for Univ
correct?

A

Q

see $3.7

And the plant there is known as Smth Foods.

But that's the one now owned by DFA, correct?

| believe so, yes.

Al right. So nowlet's |ook again at Colum L

ersity of Wsconsin average, which was $3. 95,

Yes.
And then let's |look at Colum O
And this is where | may have got confused, but

0, correct?
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A. | do, too -- 3.70.
Q Which is actually down $0.25, correct?
A Yes.

Q And nmaybe we don't have to do this by row, but you
have been here for nost of the hearing, correct?

A I"'ma Hlton Dianond for the first time of ny
life, yes. I'mnot sure it was worth it.

Q Kroger has a plant in Lynchburg, Virginia,
correct?

A. They sure do.

Q And you have heard the testinony that your Kroger
pl ant in Lynchburg and a cooperative-owned plant in
Newport News have been set by -- proposed by National MIk
to have the sane value in terns of proposal, correct?

A That is true.

Q And that was a $0.50 divergence fromthe nodel

correct?
A Yes.
MR. ENGLISH That's all | have. Thank you, Your
Honor .

Thank you for your tine.

THE COURT: Thank you.

When we were on Wayne County, OChio, you nentioned
Wost er.

THE WTNESS: Woster is the county seat. |It's
the city of any size in Wayne County, Chio. | just gave
nmysel f a point of reference.

THE COURT: Spell it.
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THE W TNESS: Wboster, just |ike "Rooster"” with a
"W" WOOST-EER It isn't like the sauce from
Britain. WO OS-T-E-R
THE COURT: Excellent.
Who next has questions? |Is there anyone el se who
woul d i ke to ask questions before | call on the
Agricul tural Marketing Service?
M. Rosenbaum
MR. ROSENBAUM St eve Rosenbaum for the
I nternational Dairy Foods Associ ati on.
| just want to ask a question to help nake sure we
have | DFA' s position clear on various proposals.
REDI RECT EXAM NATI ON
BY MR ROSENBAUM
Q So in your testinony you point out the fact that
there has been a recent decision by USDA to increase the
transportation credits in the Southeast orders, as well as
provide, for the first time, an additional set of credits
in those orders, correct?
A Yes.
Q And you have cal cul ated what the dollar amount of
t hose are, correct?
A. W -- best | could figure it out, yes, we have.
Q Ckay. And you al so provided an indication of what
t he percentage those nunbers represent of Proposal 19

I ncreases, correct?

A That is correct.
Q So just -- but to get -- be clear about this, |DFA
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I's not proposing that the current differentials be reduced
as a result of the adoption of these new credits; is that
correct?

A. Yeah. W -- we are supporting the current
differential map as it exists everywhere.

Q The point you are making with your testinony
regarding the increased credits in Florida and the ot her
Sout heast orders, is that if USDA were to consi der
increasing the Class | differentials, as Proposal 19 would
do, USDA should take into account the fact that -- that
all these additional credits are, upon referendum
approval, going to be provided for as a wholly separate
mechani sm correct?

A Yes. And -- and just -- in -- it's all a matter
of timng. Wen the proposals were nmade, there wasn't the
final decision. Nowthere is a final decision, so we
bel i eve that that decision should be part of the
determ nati on, because it is significantly raising costs

for the Sout heast three orders.

MR. ROSENBAUM Ckay. That's all | have.
THE COURT: Al right. 1'mgoing to renove the
301. I'Il give it back to him but it just gives himnore

space to | ook at his prepared testinony if | have it off
his witness stand. All right.

The Agricultural Mrketing Service may ask
guesti ons.
/1
/1
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CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good nor ni ng.
A Good nor ni ng.
Q | want to go through your Exhibit 434, is your
Power Poi nt presentation. |'mgoing to stick to that, and

| prom se to not nake you | ook at Exhibit 301, so --

A. That's great, because you are kind of blurry right
now.
Q Al right. Let's see. | want to start on

slide 4, and this is where you are tal king about an
adequate supply. And you have sone nunbers in there, both
| ooki ng at reserve supply based on pooled mlk and a
reserve supply based on total mlKk.

A. That's based our estimates on current production,
current order participation, yes.

Q So when you -- when | DFA thinks about a reserve
supply, which one of those do you think should be | ooked
at to determ ne an adequate reserve supply?

A Since all mlk is Gade A and all mlk is NBTU
it's all eligible to supply the market, we know with

depool i ng those nunbers nove up and down dependi ng what

cl ass has got an advantage. W'd all love it if that
didn't happen, but it does. So we believe it's -- it's
actually closer to 80, but we still think 73%is anple.

Q And can you speak about how pricing versus pooling
provisions in Federal Orders affect what that reserve

supply |l ooks like, at |east when you are |ooking at the
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pool ed m | k nunber?

A. Well, it really depends on the market. It depends
on performance requirenents as far as -- but -- and,
again, | can't renenber when we | ast had an order call. |

don't know even if they even exist anynore.

Q | don't believe they do.

A. Yeah. So which is kind of weird, because that's
one of the prem ses of having orders, to make sure there's
a supply. But thankfully we haven't needed it. W have
had a supply of mlk, and it's worked.

Soin -- in our mnds, or at least in ny personal
m nd, and, again, nmy experience in manufacturing markets
is nostly cheese, ny experience in fluid mlk markets is
nore the South because that's where Kroger's plants are.

But in general, we believe that that mlk is
avai l abl e, because it's a function, particularly if you
have fairly liberal repooling requirenents, they can pul
that mlk back on, if they need to, fairly quickly. And,
agai n, when you have the anple supplies, and in
particularly the Northern markets where you are nostly
25%or less Cdass | -- I'msorry, thank you, thank you,
Erin -- 25%or less Class |, there's nore than enough
m | k, because the mlk, it is there.

| -- we just -- ny personal experience, | have had
not had trouble getting mlk. Couple snowstorns once in a
while, but I'lIl tell you -- and that's -- that's
chal l enging for everyone. And that's one of the things

with the universal receiving credits, which are so conmon,
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if it causes delays and you need nore mlk to get to your
stores in a hurry, you pay for that. And you shoul d,
because it's causing sone disruption to your supplier. So
inny mnd, is there really isn't -- really isn't a
concer n.

The Sout heast is different. | guess, fromny
opinion, that's one of the reasons we now have our new
final rule for the Southeast, is to help nove that mlKk
because those markets don't have adequate reserve supply,
especially sone tinmes a year.

So | don't knowif | answered your question, but |
generally find that that mlk, it needs to be found, it
will be found. And they will -- and they will nove into
the market. W have so nuch extra in a ot of the
mar kets. Dependi ng what class is pooled, we still seemto
have adequate supply if there is depooling.

Q So anot her way, in your opinion, neither of those
really affect what you consider to be a reserve supply?

A. No, | don't. | think enpirically |I haven't. You
know, | have certainly seen ups and downs, particularly
wi th the opening of the big new cheese plant in M chigan,
which really tightened up supply. W still had no trouble
getting mlKk.

And we had, to their credit, excellent suppliers.
Very good suppliers.

Q Ckay. On the next page, page 5, tal king again, on
the sane topic of adequate supply for Class | needs.

There's been discussion in this hearing about there is a
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ot of mlk, but now maybe it's not where it needs to be,
and maybe the suppliers who have been supplying the mlk
m ght not be willing to supply it in the future because of
the cost they incur to get it to those pl ants.

Can you -- can you tal k about how that shoul d be,
or not be, a consideration?

A. When you start | ooking at individual markets with
differential maps, you get yourself in trouble. | nean
that's sone of the things that we're seeing. Again, we --
we think National MIk's proposal was made with great
intentions, there's a | ot of good work there, but you can
create winners and | osers. That's where nmarket prem uns
play a role.

If you're difficult to serve, if you are in a
city, if your receipts, fromny experience --

(Court Reporter clarification.)

THE WTNESS: If you're in acity where it's
difficult to get to, or if your receipts, your daily mlk
intake isn't consistent, you pay for that, and you should
because you're incurring costs.

| think the sanme thing is true when you nove mlKk
fromdi stances. Before the final decision we now have,
which we fully expect will be inplenented, we had seen
significant increases in transportation charges, and they
were fair, | nmean, because their costs had gone up.

Soto ne, that's a role -- we can't encase every
dollar into the regulated price. This is a mninmmprice

system It's to help pronote orderly flow of mlk. And
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as part of that, | think, again, you got to | ook at what
those -- a couple things.

Are we putting the dollars in differentials where
the mlk really needs to be or are we putting the dollars
in the differentials where the differentials are low so it
hel ps raise that price, even if utilization is very, very
| ow?

The second thing: So, is that slope right? Are
we getting that slope right? And that's a huge chal | enge.
| don't -- | don't envy anybody that job.

| think the other part of that, though, is
expectations that we shouldn't have the Federal O der
systembuild in the prem um prograns. They shoul d be
separate. There should be mnimumpricing. | don't care
if it's butter, powder, cheese, yogurt, or mlk. So let's
| eave room for that market to nake those novenents where
m | k needs to go.

And then one final comrent is that when you have
mar keti ng agencies in comon, which are very effective in
negotiating, and they are legal. And they do help
farnmers, there's no doubt about that. But they also tend
to make it nore difficult to custom ze needs for certain
pl ants, because a |ot of tinmes you even ask for that, they
don't want to do it. You know, this is the rules.

And -- and | think, for exanple, in the case of
Kroger, there's places having adjustnents would help
Kroger, there's places it would probably hurt Kroger, but

it makes it kind of inflexible. And that's not a Federal
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Order issue, that's a marketing issue. And, again, that's
between our mlk suppliers and us. W are 100% co- op.

W -- I'"'mno |longer at Kroger. Kroger is 100% co-op
supply, so they -- they understand that val ue of the

mar ket, the service that it brings.

Q So if | take what you just said, and | want to go
one step further, right? Wat |I'mhearing, | think, from
you is, | think maybe everyone in the room we m ght
agree, Federal Orders are kind of a foundation for the
i ndustry to operate under.

But what |'mhearing is, the differentials should
never be updated to reflect current market realities, that
it should always be left up to the market to operate on
top of that, and so we would never recalibrate these
things to reflect structural changes in the industry?

A | expect we'll see recalibration. | think, from
our position, it's got to be right, and if you can't get
it right, you do nore damage by overvaluing m |k and
maki ng plants unconpetitive than you do by underval ui ng
it, because markets can make up that difference.

So it would be dishonest to say we don't think
there's tines we need adjustnents, just |ike we need
adj ustnents in Make All owances.

But it's just -- it's a -- it's ajob | don't envy
anyone having, but | think it's very, very inportant
that -- that there's a lot of investnent, a |ot of
infrastructure that's been built around the current

differential map. So when we nmake adjustnents to that

TALTY COURT REPORTERS, INC. 10363

taltys.com - 408.244.1900

Decenmber 08, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

map, we need to be careful that we're not creating w nners
and | osers.
And | don't think that's w cked or intentional,
but you still need to be careful because it can happen.
That's ny view.
Q So how woul d you suggest getting it right?
nean, it's been 25 years.
A My suggestion woul d have been if we had a broader
conversation, maybe it woul d have hel ped.
| think you have got lots of -- you know, we're
pretty fond of Mark Stephenson and Chuck Nichol son's worKk.
You can argue over the $1.60. But as far as the way the
map works, we're fond of it. And | understand there needs
to be tinkering to that to nake things work, we just need
to be careful that we don't create winners and | osers.
| don't know what that answer is. | think we have
got a good record that will hopefully help USDA figure out
what that needs to be. | don't envy you and your team

that job, Erin, but --

Q | don't envy us, either

A Ckay. So --

Q So --

A. | don't want to pawn it off on you, but in the

end, you are the folks who are going to help us figure
this out.

Q Ckay. So it's inportant to get it right. And
what | heard fromthat is, there mght be tinkering that

needs to be done, but you are not quite sure what that is?
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A. Personally, I"'mnot. | think you are going to
have testinony from people that are affected. | nean, we
just had sone discussion on different markets and how t hey
rel ate, and how t hose changes -- changes occur.

| do have a lot of faith in the Wsconsin nodel,
just because it's becone nore sophisticated. | thought
Mark's presentation yesterday really hel ped ne better
under stand how t hat nodel worked. And so there's a |ot of
good i nformation there.

| also think that it's -- it's hard to do
sonet hing that conplicated w thout a broader conversation
reflecting all sides of the industry. W really didn't
have that, unfortunately.

Q Well, luckily this hearing provides that as part
of that broader --

A Ch, you are getting it now That's why we are --
that's why I'mH |ton D anond, you are getting | ots of
good i nformation, so --

Q Al right.

A Yeah.
Q If I can turn to page 7. Let ne turn to page 6
first.

And here you are tal king about the decline in mlKk
sal es, which | think everyone acknow edges those facts.
And there's been discussion at the hearing about, what
does that nean for the Federal Order progranf

And so what | read fromyour slide is, we

shoul dn't make changes to the differentials because fluid
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m | k sal es have decli ned.

So ny question is: Wiere in the Act does it say
that an objective of Federal Orders is to increase, or in
sonme ways, not -- at least not inpact fluid mlk
consunpti on?

A | don't think it is there. But through -- it
is -- it is -- it is areality. And Cass | is the only
mlk class that isn't really based on ingredient costs as
far as relative to other products.

| nmean, Class IIl and IV are based basically on,
this is the coomodity value for those products. Wat you
want to do in your plant to add value is up to you, but we
ki nd of set that base.

Class | is set on the premse -- again, correct ne
if 1"'mwong -- ny understandi ng has been one of the
reasons we have differentials and we have a differenti al
map is to nmake sure the Cass | market is fully, fully
served. And | think that's a -- that's inportant. It's
absol utely inportant.

| think the argunent over what that level is, is
what we're having this discussion about. And | also think
t hat unconsunption, we need -- we've always kind of viewed
Class | as being this higher val ue-added product. | can
assure you in the grocery business, it's the |owest nargin
section of the dairy case by far. So it is not -- it's a
decl i ni ng market.

When | was at Darigold years ago -- as we all

know, |'ve worked everywhere -- when | was at Darigold
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years ago, we -- we kind of joked that, because Darigold's

a very good, nonfat dry m |k manufacturer as well,

fluid mlk was really no different than powder. It's a

commodity. And it is a very, very conpetitive market,

it's tough to make it work.

And so | do -- | -- again, we are not opposing

Federal Orders, we're not opposing elimnating

and

differentials at |DFA but any changes need to be proposed

for -- frankly, with extrene cautions.

And kind of the physician's oath, first do no

harm Let's not nmake -- as best we can help it --

make w nners and | osers. Because | nvest nents have been

nmade based on the current nmap, so how you change t hat

could -- could really change that, what that could | ook
like.

Q You nentioned, in your experience in the C ass
sales with Kroger at least, Cass | isn't the highest
val ue product because it has the thinnest margins, t hi nk
you just said.

And so are you equating value with nmargin?

A |"mequating -- | amequating -- equating -- there
isn't -- we don't have a market value for fluid mlk, we
derive one --

Q Uh- huh

A -- based on the other markets. And what that
added value of fluid is, if you look at how -- | nean,

peopl e are eating nore dairy, but they are eating it,
drinking it. So what -- what is the added value to that
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mlk? 1 think it is a fair question to ask: If we
| onered the price, how nmuch would it -- we think it does
have an effect.

| do know fromthe standpoint of pronotions, it's
a lot easier to do obviously when prices are |lower. But |
al so think that you need to be cogni zant.

And | think the thing we haven't tal ked about as
much at this hearing, as | thought, is the conpetitors to
m | k, because they are real. | nean, | was in Meijer the
ot her day, and they're running a sale on alnmond m k.

It's cheaper than two quarts of mlk. And that gets scary
for me. And -- and | think that's one of the things we
have to be cogni zant of, make sure we keep mlk
conpetitive because it conpetes with products that aren't
dairy.

Again, you can't build a fornula around that,
Erin, but it's something to keep in the back of your m nd.

Q That is a great thought, leads nme to ny next set
of questions on page 7.

A Ckay.

Q Were you are tal king about own-price demand, and
there's been a | ot of discussion about elasticities at
this hearing. And | -- you know, the nodel that we
used -- well, the USDSS nodel, back in reform didn't
contain any type of elasticities. W didn't necessarily,
to ny know edge, consider own-price elasticities or
cross-price elasticities when setting differentials.

But is it your opinion that those should be
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consi dered now?

A. Agai n, not an easy task, but, yes, | would say
that they do. Again, we're |ooking at adjustnents to
differentials, we're not |ooking at renoving them There
are sone things there that we can see that may hel p gui de

us to what the best decision is, and | don't have the

answer fromthat. |If | did, | would have been happy to
present it. | won't pretend | know.
Q On the next slide 8, you list the elasticities

that came from Dr. Capps' presentation. And if | renenber
correctly, they were for about 75% of what he consi dered
total fluid mlk sales. It didn't contain schools,
foodservice, prisons, et cetera.

A That is correct.

Q And so how do you think we should consider that,
the kind of -- like, that mssing piece that's not in
t hese nunbers?

A. Well, | think -- mght be one that other 25%is
declining, but | don't think it's necessarily el astic.
And neither does Dr. Capps, and he said that in his paper.

So you have to kind of |ook at the other

three-quarters, | guess, in a great way. And so if you
are saying, how nuch mlk is in package? Say we had, you
know, 40 billion pounds of Cass | sales, realistically,
the top 70 covers 3 billion of it -- 30 billion of it.
And that's how we viewed it as we did analysis, internally
figuring out what we thought it could do.

We just assuned there was no elasticity in
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foodservi ce and schools, which probably isn't true, but

it's probably close to true, so -- and that -- that |owers
the i npact overall if you -- if you exclude a fourth of
t he sal es.

Q Ckay. Can we turn to slide 11

And here you have outlined kind of the three
conponents of the base differential. There's been a |ot
of talk about Grade A costs. There's been sone tal k about
bal anci ng costs.

But | wanted to talk a bit about the conpetitive
costs you list in that third bullet there and what you do
bel i eve nakes up conpetitive costs incurred by fluid
plants to get a supply and conpete wi th manufacturing
pl ants that al so need a supply.

A. | think often the biggest difference, and the
differential map tal ks about that, is acces to those
plants isn't always quite as easy. Those plants don't
necessarily take mlk as even. So it takes a little nore
noney if you are going to serve that market. The
incentive to serve a market isn't quite as consistent as,
for exanple, sone of your manufacturing markets are.

Fluid mlk plants -- | nean, ice creamplants
aren't demand plants. They are, but you nmake use -- you
store stuff. Wen -- you nmake ice creamin Decenber when
you have product, in January in particular, to sell in
June, because you can't possibly make enough in the
summer .

Just like you can't make enough butter in the
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fourth quarter to neet consuner demand, so you nake it al
year-round to have it ready.

O course, fluid is pretty nuch, depending on the
product, it's sonewhere between, you know, 20- and 120-day
shelf life. Mst of it's around 20-day, 25. And so that
demand just fluctuates nore.

And | -- in ny view, that's part of that
conpetitive thing, if you want sonmeone to observe that
mar ket. Cbviously, creamis a part of that. But it's a
recognition, it isn't as consistent to the buyer
generally, and plants is exception, than, for exanple, a
cheese plant would Iikely be.

Q So do you think the conpetitive environnent is
different now than it was 25 years ago, that would nake
the costs be nore or less than the assunption in the base
differential?

A. | really don't think so. No, | didn't say |
didn't think transportation hasn't changed. But | think
t hat conpetitiveness really hasn't, and sonme of it is
sel f-inposed, quite honestly. If you nmake comm tnents to
| arge sales, to |large manufacturing plants, and your mlk
is tight, is that the Federal Order's fault if you are
still below utilization? | would say it's not. That's a
probl em they have to negotiate and they need to work wth.
That's not the Federal Order's job.

So, in ny mnd, that conpetitive -- a |ot of that

conpetitiveness, again, is local. And, again, | can
assure you that is part -- a lot part of when you
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negoti ate additional charges for mlk, no matter what
class it is. In ny experience, every class but IV tends
to have additional handling costs, which is fine. That it
can -- it can be -- a lot of that can be negoti at ed.
Having it be a portion of this, and what that is, as we
all know, exactly what makeup is, that differential, is
subject to opinion, quite honestly. And |I'm anong those,

that we all recognize there's a reason for it. Exactly

how many X cents is which and which, | think we can
di scuss.

But -- so | think allowing for sone of that is --
is fair. It doesn't need to cover all of it. And | would

say that the anount that is there nowis fair.

To nme, the biggest differential map -- the
differentials, the biggest issue isn't the base. The
bi ggest issue is, how do we keep that surface working from
t he standpoi nt of neeting producer needs.

Agai n, the Sout heast decision, three orders on --
on transportation. | can assure you no plant that buys
m |k necessarily likes that. But they didn't cone and
conplain, so | guess they are -- they understand it's
necessary.

Sol -- sol kind of think of this is the same
way. We need to |eave roomfor the market to work. |
nean - -

(Court Reporter clarification.)

THE WTNESS: |'msorry. W need to | eave room

for the market to work.
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BY M5, TAYLOR

Q So what | heard, | think, too, is you said that
maybe conpetitive costs do vary locally, and in your
opinion that is handled |ocally through prem uns,
negoti ati ons?

A. On all classes of mlk that woul d be ny
experi ence.

Q Ckay. On slide 13, that last bullet, this is kind
of going back to what was -- what happened during reform
but you said, at that tinme, | think, the |ast sentence

there, "blend prices anong orders necessarily did not

align."
And | was wondering if you could expand on that
st at ermrent .
A. Because utilizations, your map for -- your map for

G ass | value, conpetitive value anong regions is
different, and the value of that pool is very different,
dependi ng on utilizations. So a good exanple woul d be
M deast m |k that noves into the Southeast. You have a
significant transportation cost. They also get to pool
some reserve supply mlKk.

And so -- and we -- and it's becone, as you know,
nore extrene. You look at the utilizations in the three
Sout heast orders, it's markedly different by nultiples
fromutilization just to the north. And so your bl ends
aren't going to be the sanme, even though your d ass |
prices are going to have a continuous kind of flowto

t hem
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So that creates -- well, it does a couple things.
Actually creates incentive to nove mlk south when they
need it, which is a good thing.

On the other hand, it nmeans as far as a blend, a
regul ated blend, there will be a difference. MW
experience over tine is, is that those bl ends bl end out
because narket conditions will nake up for sonme of that
difference. They'll nove mlk south to get nore of those
dollars or they will do other things. Wich is, again,

j ust good busi ness.
Q So this slide, as | see there, tal ks about USDA' s
criteria for setting Cass | differentials.

And | draw fromthat blend price statenent, it's
your opinion that blend price alignnent was not a criteria

at the tinme of reformin setting Class | differentials?

A. From ny under st andi ng, yes.

Q Ckay.

A. Sorry for the | ong answer when you needed a short
one.

Q No, that's okay. | enjoy all the information on

the record.

A Say that in February.

Q O ny entire next year.

A. Yeah. Well, you won't be alone, ny friend.

Q So let's see. |I'mon slide 14. You are tal king

about sonme witness testinony we heard during the course of
this hearing. And this first sub bullet, the "testinony

did not relate to any special costs of producing mlk."
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And | -- | wanted to know what -- what do you nean

by "special costs,” or what woul d be an exanple of a
speci al cost, that's sonething you woul d consi der a

speci al cost that wasn't considered?

A | don't think there really are. There's bal anci ng
costs, yes. Oherwise, | don't think there really is. A
| ot of the costs, a lot of the talk on -- | think is

trying to use the Class | nmarket to solve regional cost
problens. And this systemis not designed to do that.

And you shouldn't -- for exanple, if you are --
your costs have gone up because your m |l k supply has gone
up significantly in your region, and you have kind of
constrai ned supply of your inputs, is that sonething the
Federal Order is supposed to fix? And is that fair just
because the inputs went up in one state and not in
anot her, that they get extra noney?

Again, the market will take care of that if mlk
gets tight. So that's -- that's kind of ny view

They tal k about their costs are higher. W have a
| ot of water issues in the West. | just don't think it's
the Federal Order's job to solve that type of problem
Yours is to keep mlk flow ng where it needs to go, and
there will be a mninmumprice that reflects the real val ue
of the m k.

Q Ckay. And in that next bullet when you are
tal ki ng about general costs have not been considered by
USDA, are you tal king there about maintaining --

mai ntai ni ng G ade A status costs, or are you tal king about
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feed costs there? |'mjust -- want to kind of get --

A. What we're tal king about -- what -- from again,
fromour perspective, fromnmny personal perspective, in
this there's been sone -- | think we even have --

THE COURT: Sl ow.

THE WTNESS: -- we may have an attachnent that
reflects -- talks from Ri chard McKee, our good Ckl ahoma
Mar ket Adm nistrator fromyears ago. That the -- the
costs, reflecting costs supply and demand i s done through
comodity markets, and Class | is to -- to express added
cost of serving that market is how we |ook at it.

BY M5, TAYLOR

Q Ckay. | get what you are sayi ng now.

A Ckay.

Q Thank you.

W nmove to slide 16. And here you are talking
sone testinony that was heard about maybe some contractual
comm tnents between parties and sone acknow edgenent of
that in the Federal Order that went into the thinking
behi nd what ever the proposed differentials were.

And so ny question then is, is it IDFA' s position
that federal regulation should not be witten or anended
to accommopdat e any contractual arrangenents between two
private parties?

A. Absolutely not. That's not your role. As long as
it's legal, if they're using risk managenent, it follows
your rules that are allowed for risk nmanagenent, it is
not. That is -- that's the market's job. And if -- if a
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supplier overconmmts to a demand for class, for a
manuf acturing class, | don't view that as a narket issue,
that's their personal -- their personal nanagenent issue.

Particularly in a lot of cases where we've had
suppl i ers who encourage vast growh in plant capacity, and
now t hey are concerned -- now they are concerned about
that. And | think we need to be cautious of naking sure
the orders don't get into the mddle of what | would view
as negotiation issues that have nothing to do with markets
and price surfaces.

Q Ckay. On the next slide 17 you tal ked about the
di scussi on we have heard about noving mlk, trying to
di scourage the novenent of mlk from say, far out places
i ke M nnesota or Maine to the southern markets.

And as | renenber that discussion, the reasoning
behi nd di scouraging that, because it would be -- those
woul d be uneconom ¢ shipnments. And in the South, in
particular, that has the transportation credit provisions
t hat we have di scussed here, that woul d be, perhaps, a
reason why that m |k woul d be encouraged to nove down
t here, even though it woul dn't be an econom c shi pnment.

So is that how you are | ooking at that bull et
here? I1'mtrying to just kind of get a little nore
i nformati on on why that shouldn't be consi der ed.

A Well, again, it's -- one of the -- one of the --
one of the challenges | had was understanding the | ogic of
a lot of the regional discussion on the differential map

because they use opposite reasons to cone to the sane
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conclusion at tines, and it was a bit confusing.

My view of the differential map, again, | think a
great exanple is the new, you know, Federal O der
provi si ons proposed for the Southeast to help nove mlKk,
encourage mlk to nove. But if you want mlk to nove, you
don't flatten the differential map. You don't give nore

noney to M nnesotans because, gosh, they are nice people.

And they are wonderfully nice people, | used to |live
there, I love Mnnesota. But is that the function of the
market? Particularly inthe -- in a lot of those cases
fluid plants aren't necessarily very far fromthe -- any

farther fromthe fluid mlk supply, quite honestly, than
t he manufacturing plants are.

Q Ckay.

A. So keep that -- that -- that gradient to keep mlk
nmovi ng where it needs to nove is what | view is the nost
inportant thing differentials can do. W need to nmake
sure that that stays.

Q As |'mgoing to slide 19, one of the points you
make here, criticisns of maybe what you saw as
i nconsi stent approaches to the transportation cost data or
information that was provided by us.

And so is that because the nodel |ooked at -- |
forget what Dr. Stephenson said yesterday -- but there was
some information that came in on 2022 costs. There m ght
have been sone information on 2023 costs.

And is your issue that that's not consistent?

A. | think it's nore for advice. Make sure you take
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that into consideration as you conpare nunbers because
they are fromdifferent periods. And as we all know,
transportation, for the nost part, thank goodness, is
noderated a bit, fuel is down, |abor is nore avail able.
So -- and that's always a chall enge.

| know in the top past, Erin, when we have tal ked
about energy costs of manufacturing, they bal ance, too.
So you have to kind of take a -- try to take a little nore

of a trend approach.

And that would be our -- | guess, our observation
here. Let's -- let's do what we can to nake sure that
we're -- when we | ook at regional differences, that we can

conpare apples to apples the best we can.
Q Ckay. Turning to slide 20.

And your last bullet tal ks about how -- and during
sone of the conversations, that testinony we have heard,
it was highlighted that they tried to preserve existing
rel ati onshi ps between pl ants.

And so is this page to -- | guess ny question is,
are you saying that that shouldn't be considered? Handler
equity between simlarly-situated plants is not a
consi deration for making changes?

A. It is a consideration. You have to be careful you
don't nmke significant changes that will physically or --
| nmean, financially harmcertain markets if you can't nake
sure the justifications are there.

| think | nentioned it earlier. | bought a |ot of

fluid mlk. Kroger doesn't buy a lot of fluid mlk, but
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where they do, those bids are usually wthin a cent and a
hal f of each other, and the nunber one and nunber two are
usual Iy under a penny on a gall on.

So you start raising a differential, for exanple,
$0.05 or $0.06 -- $0.05 or $0.06 -- $0.50, which woul d be
about $0. 045 per gallon, you nake that plant unconpetitive
and that asset and those people. So I think, to ne,
that's the nost -- that's the biggest challenge is to nmake
sure that what changes are nade, if you necessarily decide
t hey are necessary, how we keep them from bei ng di sruptive
to the market.

It's not totally unlike the Class Il conversation
you heard this norning, how do we nmake sure that we
don't -- not intentionally -- favor or disfavor fol ks over
others. And, again, it's hard. | get that. But just
make sure that it's considered.

Q And so the USDSS nodel doesn't | ook at that
factor, that's sinply transportati on cost, as has been
di scussed?

A. Yes. And it's no -- no -- it's assum ng that
we're starting over. There's just -- there's no
regul ati on, what would things |look |ike, that's correct.
That' s ny under st andi ng.

Q As is mne.

So woul d the handler equity issue that we just
di scussed, would that be an appropriate possible reason
for maki ng sone changes?

A. Yes, it would be.
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Q Ckay.

THE COURT: |'m sure everyone knows what you nean,
but | want to nake it clear. Wen you say a $0.015
di fference, what --

THE WTNESS: It's a $0.015 when you -- a | ot of
conpanies, a lot of stores will bid for mlk, what you are
going to charge ne delivered into ny store for a gallon of
mlk. And it's a very conpetitive market. And so a |ot
of times that difference in price can be rarely nore than
a cent and a half, and a lot of tines it's under a penny.

Wiich -- and if you | ook at a penny, a penny on a
gallon of mlk is $0.086 on a hundred pounds. So if you
make differential changes that are significant, you can
change plants' conpetitive position quickly, and so it
needs to be considered in a decision.

BY MS. TAYLOR
Q | want to turn to slide 21, and here you are
t al ki ng about the depooling, and maybe we shoul dn't

necessarily look at the Class | differentials as the end

all, be all, to end pooling?
A And that's -- that's the point.
Q Yeah.
A Yeah.

Q And |I'm assunmi ng these inpacts are solely |ooking
at the differential changes, they are not | ooking at any
ot her proposal that's been heard?

A No. As you can inmagine, building this was enough

wor k wi t hout addi ng 50 variables. W very sinply | ooked
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at -- and we didn't even -- we just took the utilization
by class and -- and a blend, and we used the base city,
where -- for exanple, Chicago, where prices reported out
of are Boston, prices reported out of -- and we just ran
the pool, cane up wth an average value. W didn't adjust
for any fees or anything else. W didn't adjust for
conponents even. It was just giving us a relative idea of
how nmuch -- how difficult it would be, just through
differentials, to manage the depooling challenges we all
see.

And it's interesting when you | ook at the nunbers,
because you know in the Northeast, Northeast Order,
because of the depooling rules, you don't have a | ot of
fluctuation of pooling anmounts, it's pretty stable. O her
orders, as you know, they can be very, very w de.

And so what we | ooked at, based on -- based on
that, how many nonths would -- if you based on -- just
again, we're using, for exanple, Chicago for the Upper
M dwest, which is probably -- that's not where the plants
are, the manufacturing plants, or even the fluid plants
anynore. \Wen you | ook at that, what -- what price would
it take on Cass | to not incentive any class to depool ?
They say, |'mbetter off in the pool, we just use a
br eak- even nunber.

So you | ook at what the average wei ghted
differential would be, based on the utilization, whatever
it mght be, and you | ook at what your blend is, and you

take the blend m nus the highest class price, and nultiply
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it times utilization in Cass | to cone up wth that
Cass | would have to look like to -- and the
spreadsheet's in the record, the actual spreadsheet's in
the record, so you can look at it, but --

Q So --

A. -- that's what we did. So it's just get an idea
relative. And as you can imagine, nmuch less in the
Sout heast, a lot nore in the big manufacturing markets,
there's nore opportunities.

Q So | know you have highlighted the Upper M dwest

her e.
But did you |look at other orders, | nean --
A W | ooked at themall.
Q Ckay.
A W | ooked at themall.
Q And what about the tine period? Because you've
got -- this is primarily COVID tinmes, which we can all, |

think, agree that the nmarkets did crazy things. And |
don't -- the higher-of m ght have -- has been argued here
inthis record, had an inpact on pooling decisions and
bl end prices, et cetera.

So is that the right time period to | ook at,

consi dering those factors?

A. Well, we could look at it, | guess, how do you
pick it? | could have went back to 2000 because
thankfully for this -- all your wonderful exhibits, | have

got data | never had back that far before. And, of

course, can't do that now, unless | can cone back in
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January and provi de sonet hi ng.

But the -- we picked it just because there was --
this is a very volatile time for Class IlIl and IV
di fferences, and so we wanted to |look at a volatile tine.

Q Ckay. Turning to slide 23, this is where we're
tal ki ng about the transportation credits in the Southeast
orders.

You have $0.07 listed for Appal achia for Federal
Order 5, but that's not the maxi mum al | owabl e rate?

A No, that is correct.

Q Ckay. And so it's just currently being charged at
$0. 077

A. Yes, from ny understandi ng.

Q And it is your opinion, | think, as | read from
this, and maybe sone di scussions you had with your
counsel, that if the Departnent seeks to update
differentials, we need to kind of consider these increased
assessnents that would be charged to Class | handlers if
this new decision in the Southeast is passed?

A. Yes. Because when the proposals were nmade, this

wasn't a final decision.

Q Ckay.
A. And so, yeah. Again, we're not arguing against
the final decision. W're just -- we believe it should be

part of the consideration for the Southeast.

Q Ckay. On slide 32 you were tal king about somatic
cell count Iimts and the 400,000 imt that's applicable
for products going into the EU.
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Do you know how nmuch m |k equivalent is exported
to the EU that that limt is actually subject to?
A. What -- fromny own experience selling |lots of

creamout of lots of plants while at Kroger, it does,

2023

because whoever buys that creamwants to nake sure that's

met in case it ends up sonewhere in a plant where it's

going to be exported. That's -- you can -- you can talk

to Kroger, you can talk to Publix, you can talk to Borden,

they will all tell you that that has to be a

consideration. And so they do. They do tend to do that.

Because in this world of ingredients, you heard a

little earlier, Tim Galloway talking about ingredients,
sells themall over the place. And the EU works hard to
make sure we don't sell them anything that they -- that
t hey don't encourage sales fromthe U S. into the EU, |
think is a nice way to say that, so people are pretty
cogni zant of trying to neet that.

Because | was surprised, quite honestly, when |
canme to Kroger, it was an issue in Cass I, but it is.
You do creamcontracts, they make sure that you are
nmeeting that requirenent.

Q Ckay. So 400,000, in your opinion, is the

effective limt?

he

A. It is the effective |limt as far as current rul es,

yes.
Q Ckay. And then on --
A. You have custoners that nay have requirenents on

cream | oads, what they have. But as far as regulatory
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l[imt? Yeah, it's the one that we all -- you have to at
| east be there.
Q Yeah. And then the last slide, just a couple
guesti ons.
You have this data and this chart here, and you
said it's from Federal Orders with SCC prograns.
And | know that's sonmatic cell count, but what
prograns are you tal king about?
A. I"'mtalking in -- when orders pay, do they have

that built -- | think it's that built-in incentive on

2023

somatic cell. Well, all | did, | didn't go back and check

all the regulations, | checked where you record it, where

there's official USDA data. And apparently, | mssed an
order, and | apol ogi ze for that. Because | was curious
how different it was in the Southeast, particularly,

versus the Upper Mdwest. Because | know in the Upper

M dwest they've made renmarkabl e i nprovenents. But, quite

honestly, the biggest inprovenents in Florida since 2000,
| nean, it's amazing. So we can be very proud. W're
maki ng very, very good ml K.

But | thought it was inportant that we show t hat

it'"s not -- it's not as regional as sone people m ght
think. 1t's everywhere we're naking really good quality
m | k.
Q Ckay. And | just want to nmake sure the record is
cl ear.
| n Appal achia, Florida, and the Southeast, | don't

bel i eve they have prograns, but they do report estimates?
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A. Yes, that would be true.

Q But there's no actual reflection of any somatic
cell count on a producer's paycheck?

A. Wi ch neans there's also no incentive,
regul atory-wise, to lower it, correct? Yeah.

Q And then just, your total mlk colum, is that a

nmont hly average did you say? | just want to be clear
about that.
A. It is a nonthly average for those five years, yes.

So it's 60 nonths.
Q Ckay. And wth that, | think AMS has no nore
guesti ons.
M5. TAYLOR: Thank you for your tinme this norning.
THE WTNESS: Oh, ny pleasure. Thank you. Good
guesti ons.
THE COURT: Are there any other questions before
call on M. Rosenbaum for redirect?
Yes, you may cone forward.
CROSS- EXAM NATI ON
BY MR VANDENHEUVEL.:
Q Rob Vandenheuvel for California Dairies, Inc.
| apologize, | didn't think I'd be comng up, so
don't have these printed out, but |I'mhoping we can rely
on sone official copies, because |I'lIl be referencing only
previously-entered exhibits.
So, M. Brown, i just had a couple of clarifying
guestions, and I'mspecifically referring to your witten

testimony, 433. It was summari zed in the PowerPoint, but
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just to get the nore detailed information on the record.

Page 16. This is a section where you are
expl ai ning regional conpetition in the sale of
manuf act ured products and referencing sone prior testinony
given by nyself on this issue.

A Yes.

Q In that section of testinony, in your witten
testinmony, it says, "Wtness Vandenheuvel insisted that
Class | differentials need to reflect regional conpetition
at the farm and insisted that California needed to have
Class | differentials such that the blend price in
California was simlar to the blend price in the Upper
M dwest . "

Do you see that?

A Yes.

THE COURT: Now, you didn't read every word, but
the gist is the sane as what you have | ooked at, correct?

THE W TNESS:  Yes.

MR VANDENHEUVEL: | left out itens that were in
par ent heses.

THE COURT: Ckay. Thank you.

MR, VANDENHEUVEL: Wuld it be possible to get
M. Brown a copy of Exhibit 345 --

THE COURT: Yes, it is.

MR. VANDENHEUVEL: -- which is National M| k-39?

THE COURT: Do you know now that there are other
exhibits you will want to use during your questions?

MR. VANDENHEUVEL: And Exhi bit 302.

TALTY COURT REPORTERS, INC. 10388
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THE COURT: So 345, the record copy wll be
borrowed, and 302.

MR. VANDENHEUVEL: 302 is National M k- 36.

THE COURT: M. Brown, if you and | are | oaned
t hese record copies, we have to nmake sure we give them
back.

THE WTNESS: WI I do.

MR. VANDENHEUVEL: 345 is National M k-39.

THE COURT: We need to take about a ten-m nute
break. And what | propose, in ten mnutes is when we
woul d break for lunch. You will be here another hour or

nore in order to be able to ask these questions after

| unch?
MR. VANDENHEUVEL: Yeah. Yeah.
THE WTNESS: | need to use the restroom
MR, VANDENHEUVEL: | wouldn't want to del ay.
After lunch will be fine.

THE COURT: Al right. Please be back and ready
to go at, let's just say 1 o' clock. 1 o'clock.
(Wher eupon, a lunch break was taken.)

---000- - -
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2023

1 FRI DAY, DECEMBER 8, 2023 - - AFTERNOON SESSI ON

2 THE COURT: Let's go back on record.

3 We're back on record at 1:01 p. m

4 M . Vandenheuvel, we were about to begin with

5 Exhi bit 302, Exhibit 345, and the witness's current

6 testi nony, Exhibit 433. And you may resune.

7 BY MR VANDENHEUVEL:

8 Q Thank you. Al right. Just a couple of

9 guestions, M. Brown.
10 So | read before lunch the section of your
11 testi nony, Exhibit 433, related to -- which referenced ny
12 testinony earlier this hearing, but related to regional
13 conpetition and any engagenent that has with C ass |
14 | differential; is that correct?
15 A Yes.
16 Q All right. So what 1'd |ike to ask you to draw
17 your attention to, is in Exhibit 345, which is National
18 M | k Producers Federation 39, page -- page 3, the very
19 top, there's a paragraph that starts with, "specific to
20 regi onal conpetitiveness."
21 Do you see that?
22 A Yes.
23 Q So I'mhappy to read the entire paragraph into the
24 record, but since it's already in the record, | don't want
25 | to bel abor the record.
26 Can you just tell nme, browsing through, if you see
27 the word "blend price" anywhere in that paragraph?
28 A. Not specifically, no.
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Q And, in fact, would it surprise you that the word
“"bl end price" doesn't appear anywhere in this exhibit?

A. Not necessarily. But I'm-- | believe that it
doesn't. You wote it.

Q Well, the record will confirmthat, that when
read this testinony into the record, the word "bl end
price" was never spoken because it's not witten anywhere
in here.

In fact, wouldn't it be accurate to say that it
woul d be unreasonable to expect the blend price in
California to mmc or even trend along the sane |line as
the blend price in the Upper Mdwest, given differences in
utilization between those two regions?

A Because of class utilization, the odds of that are
fairly I ow

Q So is it possible that perhaps your reference to
and your testinony stating that in ny testinony | insisted
that California needed to have Class | differentials such
that the blend price in California was simlar to the
bl end price in the Upper Mdwest, that that was perhaps
referencing other National M|k w tnesses tal ki ng about
bl end prices within regions and not specific to ny
testinmony in ny regional conpetition?

A. O hers tal ked about it, but in cross-ex- -- your

Cross-exam nation, which unfortunately isn't posted yet,

my recollection -- and | was watching it on ny tablet, so

| can't say that -- | nean, |'mpretty confident that

there was a -- that conpetitiveness difference, blend or
TALTY COURT REPORTERS, INC. 10391

taltys.com - 408.244.1900

Decenmber 08, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W N PP O © 0N O 00 M WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

not, between regions was very evident in testinony. There
wasn't tal k about class fromny recollection, but that was
nmy under standi ng, which is why | wote this the way I
wote it.

Q But you don't -- you are not able to cite specific

comments nade in the cross-exam nation --

A | cannot.

Q -- you only cited nmy exhibit here?

A Yeah, because that's all | had witten to | ook at.
Q All right. Well, | may cone back to that in a

second, but let nme draw your attention to Exhibit --

THE COURT: Let ne interrupt.

MR. VANDENHEUVEL: Yes.

THE COURT: You are doing a very good job letting
himfinish his answer. He's starting his answer before
you' ve finished your question.

MR. VANDENHEUVEL: Can the record reflect the
dirty |l ook by the Judge and a hand slap by M ke.

Bad M ke. Bad.

I will -- I will -- 1 will be nore careful.

BY MR VANDENHEUVEL.:
Q Al right. 1'd like to draw your attention to
Exhi bit 302, which is National M|k Exhibit 36.
You got it?
Yes.
Ckay. |If you could scroll to page 13 --
Ckay.

-- there is a graphic |abel ed Figure 5.

o > O P
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A Yes.
Q Is this the first tine you are seeing this
gr aphi c?

A. No. But this is probably going to be nore tine
than | have spent on it so far, in ny testinony.

Q So at the bottom of page 12 there's a paragraph

t hat explains what the different |ines nmean on Figure 5.

And so in the mddle of that bottom paragraph on

page 12, it says, "Geen lines represent mlk assenbly

2023

flows fromfarns to plants, whereas orange |ines represent

the distribution of finished properties fromplants to
demand | ocations."
Do you see that?
A Yes.
Q So if you scroll down to Figure 5, what this --
what this appears to try to denonstrate, in a sinplistic

form is a map with various assenblies -- various

bottling -- Class | bottling operations represented around

the country. The green lines would be where they're
getting their mlk from the farmto the plant, and the
yellow | ines woul d be their outgoing distribution of
fini shed goods.
Wul d you agree with that assessnent?
A Yes.
Q So when you |l ook at the right side of that map,

there's a lot of green lines, largely all pointing down to

t he Sout heast United States.

Wuld you -- would you agree?

TALTY COURT REPORTERS, INC.
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A. For the nost part, yes.

Q But as you get further away fromthe Southeast to
the Northwest and to the West, you see a |lot |ess green
lines, really until you get to California, where you got
sone -- sone green lines, for instance?

A. You have a |l ot of people, so you will have sone
green |ines, yes.

Q A |l ot of people.

|"d like to draw your attention to kind of the
m ddl e of the country, South Dakota. South Dakota doesn't
have a | ot of people, less than a mlIlion people, if -- if
my nunbers are accurate on the |atest census, but they do
have quite a few cows, a grow ng nunmber of cows. You can
see there, that really -- the mlk appears to be not
needed i n South Dakota, though, to neet demands in various
ur ban areas, whether that be Chicago or cities into the
Sout heast .

Wul d you agree with that depiction of the nmap?

A. For South Dakota, yes, | would agree.

Q So | don't want you to have to strain your eyes
on -- on Exhibit 301, so lI'mgoing to --

A Thank you.

Q -- I"'mgoing to ask that you trust what |'m goi ng
to tell you as fact and -- and understand it wll -- it
will be reflected in the record.

Wuld it -- would it surprise you if you were told

that the nodel, the USDSS nodel, generated an average

bet ween t hose two nont hs, May and Cctober, and their nodel
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runs, an average spatial value, or recommended C ass |

differential, for Fresno County in California at $1.907?

A. | -- | believe that could be true, yes.

Q And are you generally famliar with Fresno County?
A A bit.

Q And that's in the Central Valley --

A Yes.

Q -- a lot of cows, nmaybe not as many people as the

nore urban areas of California?

A. No, it's cow country through that part of the
val | ey.

Q Very rural ?

A Yes.

Q And would it surprise you if the Tulare County,
just bel ow Fresno County, was $2.10, that was the nunber
generated by the USDSS nodel ?

A. Ckay. | believe that's the case if that's what
you tell nme.

Q For South Dakota, the state we just |ooked at, a
| ot of cows, very rural, in some ways simlar to the
Central Valley, but maybe even a few nore people in the
Central Vall ey.

Wul d you be surprised to hear that the USDSS
differentials range from $2.50 to $2. 70?

A |f they do, that is remarkable. | would not
expect that.

Q | s there any econom c justification that you can

think of as to why those two regions that have very
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simlar dynamcs, lots of cows, and not very nany people,
woul d have a recommended regulated Class | price that is
as |l ow as 40, but as rmuch as $0.80 difference?

A My observation would be, | amsurprised. Wich
one seens out of line may be up for discussion. But | am
surprised of that difference.

Q Is it possible that ny testinony on Exhibit 345
was referencing that fact and why a bottler |located in
either |ocation, whether or not there are bottlers there,
but if a bottler sited in the state of South Dakota woul d
have a regulated price, as little as $0.40, but as nuch as
$0. 80 higher than the Central Valley of California, that

t hat coul d have been what | was referencing? |s that

possi bl e?
A. It's possible, yes.
Q | think that's all | have.

MR. VANDENHEUVEL: Thank you so rnuch

THE WTNESS: Thank you

THE COURT: And the witness and the Judge w ||
return the record copi es.

Who next has questions for M. Brown?

M . Rosenbaum you may return for any redirect.

REDI RECT EXAM NATI ON
BY MR ROSENBAUM
Q M. Brown, just to follow up. Steve Rosenbaum

with the International Dairy Foods Association. Just to
follow up very briefly to make sure there's no anbiguity

in the record.
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Your testinony in Hearing Exhibit 433 regarding
the testinony as you understood it that had been given by
M. Vandenheuvel reflects the conbination of what he had
said in his witten testi nony and what you understood him
to have said orally; is that right?

A That is correct, yes.

Q The transcript of which has not yet been posted?

A. That is also correct, | believe, unless it showed
up recently.

Q And to the extent that -- well, did you -- let ne
start that question again.

| mean, on page 2 of M. Vandenheuvel's testinony,
whi ch is Hearing Exhibit 345, he expressed the view that
the U.S. Dairy Sector Simulator, which is also referred to
as the University of Wsconsin nodel, does not refl ect
regi onal conpetitiveness at the farmlevel.

Do you see that?

A. Yes. | -- it was taken away, but | recollect it,
yes.
Q And do you see that as an appropriate criteria for

setting Cass | differentials?

A Not really. | nmean, it's the cost of noving mlk
to market, is -- and you -- and you are -- you are in a
big -- Central Valley has a ot nore mlk than it has

market. And | think one thing that's inportant is that if
there's -- there's other opportunities to review the nodel
of Wsconsin. W talked about California, but there's

ot her exanples as well that are a bit of a head scratcher,
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hard for nme to understand the logic, | guess, is what |
woul d say, and that woul d include South Dakot a.

Q And are you aware that the proposal from Nationa
MIlk raises the Cass | differentials in California
materially higher than the University of Wsconsin nodel
i ndi cat ed?

A. From what | renenber, yes.

Q Ckay.

MR. ROSENBAUM  Your Honor, at this point I would
nove into evidence Hearing Exhibit 433, which is
M. Brown's witten testinony; Hearing Exhibit 434, which
is his PowerPoint presentation; and al so both the ori ginal
version of Hearing Exhibit 423, which is the spreadsheet
for which we put in a corrected version; and | would al so
nove into evidence corrected Hearing Exhibit 423A, which
is the docunent we marked this norning.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 433, al so nmarked | DFA
Exhi bit 57?2

There is none. Exhibit 433 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 433 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 434, marked | DFA
Exhi bit 587

There is none. Exhibit 434 is admtted into

evi dence.
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(Thereafter, Exhibit Nunber 434 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 423, also marked | DFA
Exhi bit 597

There is none. Exhibit 423 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 423 was received

into evidence.)

THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 423A, al so narked | DFA
Exhi bit 59A?

There is none. Exhibit 423Ais admtted into
evi dence.

(Thereafter, Exhibit Nunmber 423A was received

i nto evidence.)

MR. ROSENBAUM  Thank you, Your Honor.

THE COURT: Thank you, sir. You did well.

THE WTNESS: Thank you. At least | still have ny
voi ce. Sone may not think that's good.

THE COURT: We thank you, and we appreciate your
w sdom and we | ook forward to seeing you again.

THE WTNESS: You will. See you in January.

THE COURT: Ms. WVulin, what is next?

M5. VULIN. Ashley Wulin for the M1k Innovation
G oup.

The M1k Innovation Goup calls Sally Keefe to the

st and.
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Your Honor, we have already distributed copies of

her exhibit.

THE COURT: And have we given the next exhibit a

nunber ?
MS. VULIN:  Not yet, Your Honor.
THE COURT: 440.
(Thereafter, Exhibit Nunmber 440 was narked

for identification.)

THE COURT: Let's go off record for just a mnute

to we nake sure the |aptop connection is as we want it.

W're off the record at 1:18 p. m
(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
W' re back on record at 1:20.

| have four exhibits, and I1'd |like to identify
what |'mlooking at. The first is |abeled Exhibit 440,

al so Exhibit MG 64. That is the testinony of Sally

Keef e.
The next exhibit is |abeled 441, also M G 64A.
(Thereafter, Exhibit Nunmber 441 was marked
for identification.)
THE COURT: The next exhibit is 442, also M G 64B,
as in boy.

(Thereafter, Exhibit Nunmber 442 was narked

for identification.)

THE COURT: And the fourth one is Exhibit 443,
also M G 64C, |ike cat.

(Thereafter, Exhibit Nunber 443 was narked
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for identification.)

THE COURT: And |'d like the witness to state and
spell your nanme, please.

THE WTNESS: M nane is Sally Keefe, S-A-L-L-Y,
K-E-E-F-E

THE COURT: Al right. And one of the things we
need to do at the beginning is nake sure that you like
where the m crophone is relative to where your nmouth is
going to be as you are | ooking at both your | aptop and the
paper .

THE W TNESS: Apparently |I'mthe first |eft-handed
W t ness today.

THE COURT: And there are two ways that we can get
nore volume. One is for us to just ask for nore vol une on
your mc, but sonetines then we get feedback. And the
other is for you just to nove it.

THE WTNESS: | think we're okay.

THE COURT: Ckay. That does sound good.

Al right. You have previously testified in this
proceeding; is that correct?

THE WTNESS: Yes, nma'am

THE COURT: You renai n sworn.

THE W TNESS: Thank you

SALLY KEEFE,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: Ms. Wulin again identify yourself, and

t hen you nay proceed.
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M5. VULIN. Ashley Vulin for the MIk Innovation
G oup.
DI RECT EXAM NATI ON
BY Ms. VULIN:
Q Good afternoon, Ms. Keefe.
You have four docunents in front of you.

A | ndeed.

Q Exhibit 440 is your witten testinony for this
portion of the hearing, correct?

A That's correct.

Q And Exhibit 441 is a series of tables, charts, and
maps that you created in support of your testinony,
correct?

A Uh- huh. Yes. Correct.

Q Exhibit 442 is a table of anchor city/county
conpari sons that you created, correct?

A. Yes, that's correct.

Q And then Exhibit 443 is a fluid plant county |i st

and conparison of differentials that you created as well,

correct?
A Yes, that's correct.
Q So | would like to start, before we get into the

docunents, just going through the process you used to
eval uate this data.
So what's the source of the data that you utilized
in your analysis in Exhibits 440 and 4417?
A So ny primary data source for ny analysis were the

two spreadsheets that USDA posted for NMPF s proposals,
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and so one was posted in May, and then a followup after
the information session later in the sumer.

Q And Exhi bit 442 is the anchor cities.

| know the Iist of anchor cities came fromthe
testinony at the hearing, but where did you get the data
for the differentials in that table?

A. Again, from Exhibits 300 and 301.

Q And then finally, the fluid plant county
conpari son spreadsheet that you created in Exhibit 443,
where did you get the data for that spreadsheet?

A. So the -- nost of the data there, all of it except
for the list of plants, is fromExhibits 300 and 301, just
like all the other ones that we have been | ooking at.

The plant list is -- the vast mgjority of it is
from Exhi bit 52, which was a USDA exhibit that -- of
plants. | only included fluid plants on this list, and
so -- and | also relied on information fromthe Market
Adm ni strator website. Each Market Admi nistrator has a
website that has a plant and handler list, and there
were -- you know, things change, and so the nost
up-to-date information is available fromthe Market
Adm nistrators. So that was where | got it.

Q And | note on page 8 of Exhibit 443, and al so then
al so at the bottom of 442, you include your sources for
your data?

A Yes.

Q So let's go back to the differential data, since

that's what we're nostly focused on here.
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When did you first download the differential data
that you used in your anal ysis?

A. | downl oaded that right at the end of May. It was
posted on either the 30th or the 31st, right before the
request for additional proposals cane out. And -- and |
don't know, | m ght have had the first downl oad of the
file. | was -- | was very excited to finally have it,
because prior to that |ist being avail able, NWF' s
petition regardi ng Proposal 5 had sunmary information
avai |l abl e and sunmary maps, but it -- it -- you know, you
couldn't see it at the county | evel.

Q And then there was al so a spreadsheet that you
obt ai ned that had the June proposal data, correct?

A Uh- huh. Yes. And so | downl oaded that one | ater
in the sumrer, late June, July, after the information
sessi on.

And at the informati on session, | renmenber soneone
on the NMPF team advising that, |ike, they had -- you
know, there were a few counties that were going to be

changi ng and, you know, you know, keep your eyes open ki nd

of thing.
Q And how do you manage -- for those of us who
aren't Excel w zards -- what's just a high-1level summary

of how you nmanage and process all of this data?

A. So it's just a big spreadsheet. Thanks to
printing out Exhibits 300 and 301, you guys have all had a
little view into spreadsheet world. And, you know,

nostly, you download it. These files, nuch like all the
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files that we have been using in the hearing, are | ocked,
so you have to copy the data off. You can't, like, really

use it inits |locked form

And so then once you have the data, |ike, ny
personal process is, | tend to keep all the data on one
tab of the workbook. And so | have -- in nmy workbook
have May on one tab, | have June on another tab, and then

| have tabs with |ots of analyses after that.

Q And is this the type of analysis or approach that
you have done before?

A Yes. | have -- | have not done this sort of
analysis of all of the Class | differentials before, but
as far as managi ng a great deal of data and goi ng through
the sort of very detail-oriented, neticul ous review,
that's -- that's fun. So --

Q No one objected to that, but we'll take your
answer .

And how did you generate the maps?

A. So for the maps, | hired an anal yst who hel ped ne
with the mappi ng, because while Excel is very much in ny
wheel house, ArcGS is not. And so | provided the data
files to an anal yst to make the maps, and then, you know,
wor ked to validate to nake sure that it was the right data
and all of that kind of thing.

Q What does G S stand for?

A Geographic Information Systens. And | have
actually done projects in the past where working with

fol ks that have that kind of specialty, it's a different
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part of, |like, data analytics and statistics and things
i ke that, when you are really getting into the spati al
type of nodeling and software.

And so back when | testified in August, | talked

2023

about a project that | did a long tine ago | ooking at the

i nterconnection of rural water systens. And that was,

again, one where it was very spatially-related, and |I was

doing a ot of the data work al ongside a G S person, who

was helping with visualizing it and, like, making it

easi er to understand than Exhi bits 300 and 301, which are

hunongous tabl es of data.
Q And | know sone ot hers have asked if experts

testifying are being paid.

Are you?
A | am being paid. This is definitely not vol unteer
wor k.
Q So let's get into the maps, because they are quite

interesting. |If you could pull up Map 1, please. And
this is page 2 of Exhibit 441.

W can't see it yet, sorry, on the screen, so |'ll

just give that a nonent.
There we are.
A. Great. So Map 1 shows the current FMMO O ass |

differentials. The buckets here are in $0.25 increnents.

The | owest bucket starts at $1.60. It does go down to
$1. 50, because $1.60 is the base differential today.
And then the buckets go up froma light creany

yel l ow col or, and increase through the country until you
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get to that nice purply color down in Florida.

Q And do you have any observations about kind of the
spread of differentials across the country that you would
like to share?

A You know, it's relatively gradual. There are
definitely, you know, large areas of the country that are
pretty simlar to one another. Like, on the |l ower end of
the scal e you have, it does increase as you nove down into
t he Sout heast, which one would expect. And it does have
sone ridges al ong boundaries between FMMOs. Like, you can
see one in the center of the map.

And when | use ny nouse, can people see the nouse?

Q Alittle bit, yeah

A Alittle bit?

THE COURT: It's a white color.

THE WTNESS: Yeah. It's -- yeah.

THE COURT: It's easier to see while it is noving.
When it stops, it's alittle hard to find it again.

THE WTNESS: Yeah. Like, right here, this is the
northern edge of Order 7, and the southern edge of
Order 32 there. And, like, that's an area where you see,
like, it's kind of distinct there between those two
or ders.

And then, obviously, like |I just discussed, like,
the differentials, as we all are well aware are, the
hi ghest in the Sout heast, and they are al so hi gher
general |y throughout the Eastern seaboard.
BY M5. VULIN:
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Q And if we could go to Map 2, please, which is
page 3. Those are the NVPF proposed differentials.

A. So these are NWF' s Proposal 19 d ass |
differentials. The color gradients are the sanme on the
maps. And so the | owest col or bucket is, again, the
creany yellow, the $1.60 to $1.75, and then it increases
all the way up to the top end of the proposal, which gets
up to $7.90 down in Southern Florida.

And, you know, the biggest thing that you notice

visually here is, frankly, that it's a lot higher than it

was, and sone of the patterns that have -- |ike, that you
woul d see in the previous map are -- have increased over
time. Like, there's -- the Southeast, what | -- the

Sout heast seens to be |arger now than maybe what you woul d
see in existing differentials.

Q And is it fair to say you see nore ridges here?
Can you tell us what you see there?

A. Yeah. There's also definitely nore ridges and
different ridges. And it's not to say that, l|ike, we
don't have ridges today, but there are sone very distinct
unusual patterns. | nmean, this -- this ridge that runs
across from M ssouri, Kansas, and into Col orado, is very
distinct and very different than the current situation.

The other thing that | noticed, which | thought
was interesting, and -- and frankly, unsurprising, is that
t oday, sone of the areas that we think of as the | ow
points are in Order 51, in California. And very nuch, the

proposal, you know, acknow edges that where -- that sone
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of that distri- -- some of, |ike, what would drive the
base or the m nimum areas has noved over tine, and |iKke,
now you see that the mnimumis up here in Idaho in the
proposal, as opposed to further west.

Q And | know in your testinony you have testified
that you don't believe there should be any increase in
Class | differentials.

Way not ?

A So the -- | think there's a bunch of them There
are many reasons why not. Today |I'm focused on reasons
related to Proposal 19.

And | think the nost inportant thing to bear in
mnd is that there are -- there's anple supply of mlk for
fluid use today. There is plenty of mlk to neet our
consuner needs, and the -- and that is what we're trying
to do here, is to neet the public interest for fluid mlKk.

Q And if we could go to Map 9, pl ease.

Map 9 is the difference by dollar amount from NVPF
Proposal 19 versus the current differentials. And this is
on page 10 of Exhibit 441.

So | know the maps, in a nice way, kind of speak
for thenself, right, with the colors. But anything you
want us to pay attention to in this map here?

A. | would say the main thing to pay attention to in
this map is this is why this proposal is receiving a | ot
of attention. | nean, it's a big change fromwhere we are
today. And the changes are not necessarily the sane

everywhere. And so it is -- for sone regions of the
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country, for some particular operators, it is very, very
nmeani ngful and inpactful to their business. And, you
know -- and these are substantial increases in the areas
that are showi ng, you know, as orange to maroon on the
map. We're tal king about increases of over $1 per

hundr edwei ght .

And just bear in mnd that $1 per hundredwei ght
in the nei ghborhood of $0.09 a gallon. And so when you
are tal king about stuff that gets, you know, up towards,
you know, well over $2, we're tal king about changes that
are nore than $0.20 a gallon. Like, thisis -- this --
that's neani ngful anmounts of noney.

Q And if we could go to Map 10, pl ease.
Now, this is the difference or change by percent

fromcurrent to NWPF Proposal 19. And ny question here

is, the degree of change doesn't necessarily overlap with

t he dol | ar amount.
And so is there anything about areas that are
experiencing nore significant percent changes that you

would |ike us to pay attention to?

A Yes. So -- so change -- considering the absolute

change, |ike what we were | ooking at on Map 9, is
important. But al so thinking about change in relative
terms is inportant, too.

And here it's very apparent that sone of the

2023

IS

changes relatively that are very |large are happeni ng where

Order 33, Order 1, and Order 5 all neet, and in an area

that al so has non-regul ated counties sprinkled in. So
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it's just got so nuch FMMO geographic fun right there.

And the -- the thing to knowis that a 120, -25%
increase in the Class | differential is very, very |arge,
obviously. Like -- and when -- when | asked the anal yst
to map this, ny analyst actually thought that | had ny
deci mal places wong when | sent the file and -- because
they didn't expect that |I would be sending changes of this
magni tude. Like, typically people are tal king about
smal |l er relative changes. And so it's -- | think that
it's a rem nder of how nmuch change.

And then the other thing to bear in mnd is that
it's also a rem nder of there are other places where, on a
rel ative basis, the change is not as big, but it doesn't
mean that it's not necessarily uninportant.

Q And if we could go to Chart 1, please.

A Uh- huh.

Q This is the current and the Proposal 19 C ass
differentials. And this, | have been told, is a
box- and- whi sker pl ot.

And so ny question here -- and it's on page 15 of
Exhi bit 441. So ny question is, why do a box-and-whi sker
plot to evaluate this data?

A. So one of the things that's really hard about the
Class | differentials and the price surface is that we
have a national price surface. And so we have O ass |
differentials for all 3,108 counties in the U S.

Actually, that's only the continental 48 states.

And the thing is, is that while the price surface
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is national, the FMMOs are not national. W don't have
one FMMO that covers the whole continental 48 states. W
actually have 11 of them And they don't cover even al

of the 48 -- the states. Like, it's -- there are areas
that are not regul at ed.

And so it's inportant to understand both the
forest and the trees. And in this case, if you only think
about what's happening in total and you don't |ook at the
different FMMOs, you -- you risk, frankly, not
under st andi ng what's happening in the trees, because all
you are looking at is the forest.

And, ultimately, in this case, the individua
orders are the trees, and they -- that's where this change

is actually inplenmented. Like, that's where anything --

if -- if a change is recormended and adopted, it's going
to happen at the FMMO |l evel. [It's not going to happen on
the "all" area.

Q And just briefly give us a high-Ievel overview of
what -- what are the |lines, the boxes, the Xs and the

dots. Can you just tell us what those nean.

A Sure thing. So, basically, a box-and-whisker pl ot
is away to look at the distribution of a dataset, and it
tells you -- so the Xs show you the average, the bar shows
you the nedian, and the dots are outliers. And the
whi skers go off of -- between the core tiles.

And so if you -- the data is summarized in tabular
formin Table 2. And so if you're curious about I|iKke,

what is a particular X, or a particular outlier or
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sonething |like that, you can see that in Table 2.

Q So just to summarize to nake sure | have this
right, the lower bar is the bottom 25% the box is the
m ddl e 50% so from25%to 75% and the top line is 75 to
100%

A That's correct. And the -- and the bar in the
m ddl e of the box is the mddle of the dataset, it's the
medi an.

Q So let's start with the "all.'

| see that there's both a shift up overall of the
differentials there, but also a lot of elongation at the
top end; is that right?

A. Yes, that's right. And, you know, a shift up is
definitely what has been proposed. And then, also, the
di stribution getting wider, | think, is to be expected
gi ven the passage of tinme, frankly. So --

Q And then if we look at -- let's |ook at Order 1.

So | see down there -- any observations about the
fact that there's no overlap in the distance between those
two plots?

A Yes. So that's a good exanple of what | was
tal ki ng about with, |like, what's happening in the
distribution for all of -- for all 3,000 odd counti es.
You know, there you see that the plots, you know, have
overl appi ng area. But when you |l ook at Order 1, you see
that the current, and then what's bei ng proposed, |ike,
it"'s a--it's ajunp up. Like, those distributions don't

even overl ap one another at all.
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Q And if we could | ook at Order 30, please.

A. Yeah, Order 30 is unique. Oder 30 today is a --
it's a very flat box. It's aline practically. And --
and then, again, like, it noves up dramatically, but it
al so continues to show a very, very flat distribution.
Like, it is not -- there's a not a lot of range in
Order 30 conpared to what you see in nmany other places.

Q And not a lot of range in the current
differentials, but the new differentials build in nore
range; is that right?

A. Yes. The new differentials do build in nore range
than what is currently in Order 30. And when | say "new
differentials,” | should have stated Proposal 19.

Q As should I. So thanks for catching us.

And then if you could | ook at Order 33.

| s there somewhat of a simlar observation there?

A. Absolutely. 33 is doing the sane kind of thing,
where there's no overlap between the current and the
Proposal 19. Whereas Order 126 is very much, you know,
what you see going on in 126 is very simlar to what's
happening with the distribution as a whole.

Q And we heard di scussion during the Make All owance
portion of the hearing about, if there are jarring
i npacts, how phasing in changes could be inportant.

But we haven't heard any di scussion of that in
terns of the Class | differentials, and | was just curious
if you had any thoughts there.

A. Wien | | ook at the magni tude of the changes being

TALTY COURT REPORTERS, INC. 10414
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Decenber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

proposed here wth Proposal 19, | certainly think that
sonet hing that -- that phases in change over tine is a
very reasonabl e di scussion to have and consi der, because
we're -- it's been a very, very long tinme since the
differentials have been updated in anywhere outside of the
Sout heast. And because of that, there are sone pl aces
that are going to experience very |arge changes. So --

Q Coul d experi ence.

A. Coul d experience very | arge changes.

Q And so if we could then turn to Map 3.

And -- and when we say "coul d experience |arge
changes," that's if they are updated according to NMPF 19,
correct?

A. Yes, that's correct.

Q Certainly they could be updated in a way that
there are not such significant changes to the
differential s?

A. There are other proposals that will -- | believe
we' || be taking about in January, not today.

Q Ckay. So Map 3, can you just tell us what you see
her e.

A. Sure. So Map 3 is the nodel mninum and so this
is calculated -- it's the m ninum between the spring and
fall nodel estimates. And Ms. Hancock's favorite county,
Ada, is front and center here with the mninum so...

Q And tell us why is Ada County unique in the
m ni num map.

A. Ada County is unique in the m ninmum map because
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Ada County is the one county that has a fall m ni num
There are a nunber of counties where fall and spring are
equal. And then the -- in the other counties, in the rest
of the country, then you have spring being | ower than
fall.

Q And if we could go to Map 4, please.

A. So this is spring. As you m ght expect based on
what | just said, spring and the mninmumare very visually
simlar.

Q And then if we could go to Map 6, please.

A. Sure. So Map 6 is going to be the fall. And so
this is going to -- when you watch these nove fromone to
the next, bear in mnd that the color gradient is the
sane. And so darker purple going all the way to bl ack are
t he hi ghest nunbers. And so --

Q And | have done this a fewtines with the paper
kind of flipping themback and forth alnost |ike an
animation, to see where |I'm seei ng the changes between the
spring and the fall

So when you do that, where -- can you explain to
us where you're observing changes when you go from spring
to fall.

A. Sure. So when you go fromspring to fall, what
you really see is that the biggest inpacts between spring
and fall are happening in sort of a diagonal |ine, running
from Texas up to Wsconsin, and then, you know, conti nuing
t hat di agonal novenent down across the country to Florida.

So I'l'l just go back and forth a couple of tines so people

TALTY COURT REPORTERS, INC. 10416

taltys.com - 408.244.1900

Decenmber 08, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Decenber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

can see.

And so you can see that in the fall, |ike, across
a large portion of the Great Plains and M ssouri, here in
I ndi ana, that the fall is higher than the spring, as well
as very much so in the Sout heast.

Q And then if we could go to NWF' s proposal from

here, Map 2.
A. Uh- huh.
Q Now, as | do that same exercise between the two, |

notice that we kind of get even nore saturation or color
or darkness in the maps.

And so can you tell ne any observations you have
between the fall, which is the high estimate of the nodel,
and NVPF' s proposal.

A. Yeah. So here's fall for the nodel, and then here

is NMPF's proposal. And so you can see that the NWPF' s

Proposal 19 is higher than the fall, and you can al so see
that sone of -- that the nodel is what | woul d describe as
a bit nore vertical than the proposal. And then the

proposal is significantly nore zoned than the nodel. |
mean, the nodel is a nodel, so --

Q And so we talked a little bit earlier about sone
of these ridges you observed in NVWPF's Proposal 19. And |
just want to ask, let's tal k about Col orado, because |
know it's near and dear to your heart.

What do you observe happening, especially the
di fference between what the nodel's produci ng and what

NVPF Proposal 19 is doing with that region?
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A. So what | see with NWF' s Proposal 19 with respect
to Colorado is that they have -- the proposal deviates
substantially fromthe nodel results. And it's very clear
to the naked eye. It's one of the easiest things to see
on the map.

Q And you said earlier, we even see sone ridges
t oday, but they certainly are nuch nore pronounced in
NVPF' s Proposal 19.

Can you tell us why that m ght be concerning?

A. Well, so there's other areas with ridges. Like,
you can see a ridge here between Cklahonma and the Texas
panhandl e. There is an odd ridge down here where we have
got Al abama and M ssissippi. There's just -- there's sone
pl aces where it, when you -- that it appears to be very --
sort of |ike gerrymandered, or even you could say
"“dai rymandered."” Like, it's -- you know, it's been --

Q But there's going to be a stark contrast between
counties that are even side by side.

A. There's a stark contrast between side-by-side
counties. And there's a difference here. There's a
di fference between a conputer and between peopl e.

Proposal 2 [sic] is a lot of people. The nodel is
an algorithm The nodel is a nodel. Like, it's sort of
pretty with this color gradient, you know, and this is
pl easing to the eye, but it is definitely people when you
|l ook at it. You are like, you know, this isn't -- a
conputer's not going to cone up with this one.

Q And you said "Proposal 2." You nmean Map 2, which

TALTY COURT REPORTERS, INC. 10418
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Decenber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Is Proposal 19?

A. Map 2 is Proposal 19, yes.

Q So then if we could go to Map 5, this is the
average fromthe nodel of the Class | differentials. And
we have seen a lot of simlarity, right? Wth the other
maps we | ooked at with the fall and the spring.

But can you just tell us, why does -- why do you
recomend that we not adopt the average as opposed to the
m ni nunf?

A So |l think it's inportant that -- | think it's
inportant that the Class | price fornmula and the d ass |
differentials there within it are not price-enhancing, and
usi ng the m ni mum hel ps achi eve that goal, whereas using
the average is going to pull the nunbers up in the areas
where the difference between spring and fall is the
Wi dest .

And if you pull those nunmbers up in places,
especially going across the Geat Plains, going into
Texas, Gkl ahoma, Kansas, M ssouri, lowa, M nnesota,

W sconsin, so these sorts of places that you -- you ri sk,
wi th price enhancenent, you risk incenting too nmuch mlk
production, that then can drive prices down on the other
side, on the comobdity side of things, with -- on

Cass IIl and IV

Q Can we go to Map 7, please.

A Sur e.

Q So this map is the difference in dollars between

NVPF' s Proposal 19 and t he nodel average.
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So previously we were tal king about a conpari son

2023

between NVMPF and the current differentials, right, and the

i npact that has. And now we're |ooking a bit nore at how

NMPF approached their differentials vis-a-vis the USDSS.
So let's start with at least the -- or at the
begi nning, the | egend at the bottomwth the col ors and
the ranges. Can you just walk us through really briefly
what those col ors indicate.
A. Yeah. So the colors take us from-- all the way

fromnegative. The buckets are in $0.25 increnents.

They're minus $1 to minus $0.75, up to $1.01 to $1.25, and

they nove up by $0.25 at a tine. And so like the first
bucket -- like, | kind of think of the buckets a little
bit by the nunber on the right. So |ike, negative 75,
negative 50, negative 25, on up like that.
Q Slow it down.

(Court Reporter clarification.)

THE WTNESS:. Negative 75, negative 50, negative
25, zero, positive 25, and so on.

And so one of the things to point out, because
Proposal 19 is people and the nodel is a computer, you
know, there are places where the proposal is belowthe

nodel , there are places where the proposal is above the

nodel. And the thing that was nost interesting to ne here

is just the nunber of places that are so very different
t han t he nodel
BY M5. VULIN:

Q So let's start with that. Let's start with the
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white or |ight gray.

Because anything that is white or light gray
devi ates negative fromthe nodel by at |east a quarter or
nmore, correct?

A Yes. That's right. So where --

Q Where do you see that?

A. So you can see white and light gray here in
M chigan. You can see it here in North Carolina. You can
see sone pockets up here in the Northeast. This area over
here in Wsconsin and Illinois. And so those areas are
significantly bel ow the nodel. They are nore than $0. 25
bel ow t he nodel .

Q And then we get to -- let's go the flip side.
$0. 25 or nore above the nodel.

And those are going to be that darker orange al
the way to maroon, correct?

A. Right. So --

Q Where do we see that?

A. Yeah. Orange to maroon, flow ng through red. You
see nost of those places in the western half of the
country, |ike west of the Mssissippi. But it's not to
say that they are not sprinkled throughout. Like, you
know, there will be onesie/twosies of significant changes
where you can see a pop of color on a county that is east
of the Mssissippi. And it's not necessarily universal in
the west, either. Like, you can see that there are pl aces
in the west that are, you know, down or have a nore nodest

i NnCcr ease.
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Q And then in the extrene Northeast, right? W see
some dark red there as well.

A Uh- huh. Yeah. The state of Maine is also
significantly increased relative to the nodel.

Q And yesterday we heard sone testinony from
Dr. Stephenson that he m ght be able to understand
di fferences of nickels or dinmes, possibly quarters, but
t hat he would want to tal k about differences that were a
quarter or |arger.

And so did you -- | knowit's not in your witten
testi nony, but after that, did you calculate the total
nunber of counties with a $0.25 or greater difference from
t he USDSS average results?

A. Yes, | did. So the Proposal 19 has 1,818 counties
that vary by nore than plus or minus $0.25. So that is
nore than $0.25 bel ow the nodel or nore than $0.25 above.

Q Wul d that include counties that have an
exact $0.25 difference?

A Yes, it woul d.

Q Ckay. And do you know the percentage of tota
counties that have an equal to or greater than $0. 25

difference fromthe USDSS average?

A. Pardon nme? | just said that backwards.
Q Ch, okay.
A. So the number of -- the nunber of counties that

vary by nore than $0.25 above and bel ow the nodel is
1,290. That is 42% of the 3,108 counties.
Q So I'lIl -- just to be clear, 42% have -- of the
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counties in NVWPF s proposal --
A More than $0.25, and it does not include $0.25.
Q Thank you. So then let's add in that quarter
right on the line.
How many counties have a $0.25 or greater
variation fromthe USDSS in NVPF' s Proposal 197
A. Sol'mnot -- the -- there are 1,818 counties that

are within the band, so that they stay within plus or
m nus $0. 25.
Q Ckay. Understood. Thank you
And this calculationis fairly sinple math based
on the nodel results in the proposal, correct?
A. It is. And naybe not the easiest math to do
sitting right here.
Q That's fair
But just so we're clear, so 42% of the counties
fall into some range that is either higher than $0.25 or
| ower than $0.25 fromthe nodel results?
A. Yeah. So what | think m ght be hel pful for folks

to understand is that the dark gray bucket, so mnus $1 to

m nus $0.75, that is three counties; then there are 95
counties in the |ight gray bucket; there are 325 counties
in the white bucket; there are 1,000 counties in the
yel | ow bucket; there are 734 in the orange; there are 509
in the dark orange, so 26 to $0.50; 339 in the red, 51 to
$0.75; 91 counties that are $0.76 to $1; and 12 counties
that are $1.01 to $1. 25.

Q And | m ght suggest during the break we coul d
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possibly put that in a witten docunent for ease of the
record and circul ate that when we return, but I'Il just
nmake a note of that for that point in tine.

So let's look at Map 8, if we could, please.

A So Map 8 is the relative change. This is |ooking
at Proposal 19 conpared to the nodel average on a
per cent age basi s.

And so, again, gray is going to be negative, and
the maroon is going to be positive on the other end of the
gr adi ent .

And what you see here is that there are areas that
are -- have relatively -- it's the -- how closely the
proposal tracks to the nodel varies substantially across
the country. |It's not the sanme everywhere. And you
woul dn't expect it to necessarily be exactly the sane
everywhere, but | was candidly quite surprised to see how
distinct it was as far as the Wst versus the East,
particularly the Mdeast and Order 5 relative to the rest
of the country there.

And this al so provides an indication of areas
where the proposal is very -- where it deviates fromthe
theoretically, nost efficient, you know, conputer-driven
al gorithm sol ution, which, of course, is not the rea
world. | nean, if the conputers could nove the m |k, none
of us would be sitting here today. So that's not how --

i ke, the nodel is obviously a nodel.
But it's -- it -- I'"mconcerned when | see changes

where the way in which the nodel isn't being foll owed
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seens to be very -- seens to be quite variable.

Q And on that point, if we could go to Table 1
pl ease, which is page 12 of Exhibit 441.

A. Yeah. So Table 1 conpares Proposal 19 to the
current differentials, as well as the nodel average by
FIMMO,

And so here, you know, what we see is that, you
know, |ike those first few maps that we | ooked at,

Proposal 19, relative to the current differentials, is a
substantial increase. And these are all on the average,
so we're just tal king about that center X on the

box- and- whi sker plots.

The -- and so, you know, but sone are higher, sone
are lower. Like, in Florida, the increase relative to the
Proposal 19 relative to the current differentials is 35%
whereas you're | ooking at, you know, just over 60%in the
Nort heast, Appal achian, the non-regul ated areas. And then
you have got the M deast |ooking at an 86% change, and so
that's like a very large increase relative to the current.
And then it's a region where actually, when you | ook at a
relative to the nodel average, it's bel ow

And the main thing that | note here is that in the
M deast, in the Northeast, in the Appalachian, if you are
just conparing the averages, so the average of Proposal 19
versus the average of the nodel, you are going to see, you
know, not a |lot of change relative to the nodel here in
Oders -- in Oders 1, 5, 33, Florida, the Southeast, but

t hen you see very large changes relative to the nodel in
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California, the Pacific Northwest, the Southwest, Arizona.

| will say that in my opinion, this is not the
best way to consider the non-regul ated areas. The
non-regul ated areas are geographically disparate, and
umping themall together is a -- like this, as one --as a
12t h bucket, is perhaps not the nost rigorous way to do
it.

Q And just so I'mclear on what data we're | ooking
at, under the colum that says "Current,” that's the
average of every differential within, for exanple, the
Nor t heast order?

A. Yep. And so that's |ooking at the average of al
171 counties in the Northeast. And then we | ook at the
average of all of the counties in the Appal achian O der,
Florida. And | have a new favorite FMMO, it is Arizona,
because it only has 15 counties, so...

Q And so this is kind of, as you described earlier
wi th the box-and-whi sker plots, there's going to be a |ot
of ways to kind of slice and dice and | ook at this data.
Ri ght ?

And here the average is not going to show us the
sanme thing as the box-and-whi sker plots, because it's all
bundl ed toget her.

But when we | ook at differences fromthe nodel, we
al so here see different patterns fromwhat we have seen

previously; is that fair?

A. Yeah. | nean, it's -- this is a different way to
| ook at the information. So we have | ooked -- you know,
TALTY COURT REPORTERS, INC. 10426
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| ooking at the information in a box-and-whi sker plot,
| ooking at the information in a table like this, |ooking
at it on a map, you know, this is a lot of information and
a trenmendously |l arge dataset to get your brain around.
And so looking at it in a variety of different ways is
inportant in order to be able to devel op sound
recomrendati ons and thoughts for potential policy change.

Q And in your testinony, which we're not going to
read into the record here just because there's a lot to
cover, | know you discuss the process by which NMPF cones
to their differentials.

But | ooking in these maps and tables and charts,

we're really just grappling with the final nunber,

correct?
A. Yes. These -- these -- all of these are about the
proposal. They are about the process.

Q And so when | amthinki ng about what we are
gathering fromall these different ways to approach it,
i ncluding the 42% of the counties in Proposal 19 differ by
nore than $0.25 fromthe USDSS, were you able to pull out
any kind of overarching principles or coherent approach
from Proposal 19?

A. My perspective on Proposal 19 is that it is very
disjointed, that there -- that it's an amal gamati on of a
| ot of different people's approaches, a |lot of effort by
different groups, and that it doesn't necessarily hang
together very well in total. Like, it's -- it's got a |ot

of internal contradictions, by ny assessnent.
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Q So we have been tal ki ng about the geographic
portion of the Class | differential that varies by county,
but 1'd like to talk briefly about the base C ass |
differential .

And so what is your understandi ng of what the
anount of the base Class | differential is today?

A So today, the base Cass | differential is $1.60.
And, you know, we actually see it, you know, in |ike,
California, for exanple

Q And if we go to Map 2 with Proposal 19, what, if
anyt hi ng, about the base differential in Proposal 19
concerns you or do you want to discuss?

A. It's interesting, because Proposal 19's -- the
| owest differential in Proposal 19 is $2.20, you know, up
here in Idaho. But there are other places in the country
that are actually very, very close to the nodel. And in
the nodel, the base differential was run at $1.60. And so
it's very hard to understand what is the base. Like,
what -- where is the starting point? Were are you
bui | di ng up fronf

Q We have al so heard testinony about over-order
prem uns.

Do you have any thoughts on why or why that
doesn't support raising Class | differentials? Because we
have heard testinony that nmaybe they're |l ess than they
historically were, or they are nore difficult to obtain
when they are obtained.

And so why, in your opinion, does that not support
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raising Class | mninmmprices?

A. | believe that when you don't see over-order
prem uns, that's actually a sign that the regul at ed
mninmumprice really is hitting a floor, and a price floor
IS price-enhancing, and that's a problemfor the market as
a whol e.

And so over-order premuns are an inportant part

of keeping market forces in our highly-regulated dairy
mar kets. Like, our prices are conplex, formula-driven,
and highly-regul ated, and the over-order premumis where
you see the inpact of the market.

Q What role do you think the market should play in

USDA' s consi deration of FMMO price fornul as?

A. | think that USDA should be m ndful of the market
and continue setting mninmmprices. The -- that m ni num
price regulation is what is asked for. It's like -- it's

what is asked for to pronote an orderly nmarket and to
serve the public interest of neeting adequate supply of
m |k for consuners.

Q And what are the harns that can result if we do
have regul ated prices that are price-enhancing or that are
above what the market can sustain?

A. Well, the primary one is a situation where you
have -- where the higher prices then incent nore
producti on, and nore production then wi nds up in products
that are lower priced than Class |I. And you wind up wth,
you know, situations where you have surpluses of comodity

products or surpluses of mlk on the farm And it -- it
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Is not orderly in any stretch of the inmagination.

Q What's the inpact on Class | processors when
m ni mum prices or prices that are supposed to be m ni num
are, in fact, above the m nimumin price-enhancing?

A So there we run into issues wwth -- for dass |
you know, we have heard a | ot about how Class | sal es have
been declining for quite sonme tine. And, you know,
when -- when -- when a Cass | fluid processor is squeezed
by raw material costs that are higher than the market
woul d bear, that directly inpacts their profitability and
ability to invest and to grow and to thrive and to
conti nue buying mlk over the |long-term

Q And we have tal ked a | ot about processors, about
producers, but | know that consuners are a big part of
this, especially for you.

So what role do you think consuners should play in
USDA' s consi deration of FMMO price fornul as?

A. | think that it is very inportant that we all

remenber that w thout consuners, we don't sell anything,

and that we need to nmake sure that we're providing

consuners with a product that they want, and that -- and
wth -- at a price that the nmarket can bear, and that
the -- and that, fundanentally, that we keep the interest

of the consuner central to what we're doing so that they
al so have fair prices.

Q And | have four mnutes -- five mnutes |left, but
that's it for now, other than perhaps providing those

nunbers in a nore easily digestible formwhen you return.
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But that's all | have.

Ch, was there anything el se, Ms. Keefe, that you

would like to -- oh, thank you -- share?

A Yes. | would like to, in ny remaining four
m nutes, authenticate a series of docunents that have been
used.

Q By counsel ? Co-counsel just rem nded ne of that
as wel|.

A. So on pages 16 and 17 of Exhibit 440, you wll
find a list of docunents that have been introduced in this
proceedi ng over the |last few weeks. And so I'mjust going
to run through the Iist wthout speaking too fast.

So Exhibit 300 is MG 28. That spreadsheet is
entitled NMPF_final _class_1 differentials.XLSX
Exhibit 301 is --

Q And, Ms. Keefe, sorry, if you just say the MG
exhi bit nunber, that should give sufficient information to
the record wi thout the nane, because | know that's a
little | aborious.

A. Thank you.

Q You' re wel cone.

A. Ckay. So Exhibit 301 is MG 229; Exhibit 322 is
M G 30; Exhibit 323 is MG 31; Exhibit 344 is M G 33;
Exhibit 350 is MG 34; Exhibit 353 is MG 31; Exhibit 354
is MG36; Exhibit 355 is MG35; Exhibit 358 is M G 54;
Exhibit 369 is MG55; Exhibit 374 is MG57; Exhibit 402
iIs MG58, Exhibit 396 is MG 61, Exhibit 405 is M G 60;
Exhibit 417 is MG 38; and Exhibit 419 is MG 42. And |

TALTY COURT REPORTERS, INC. 10431

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Decenber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

am i ndeed the person that prepared all of those
spr eadsheet s.

M5. VULIN. To the extent, Your Honor, any were
not introduced into the record at the tine they were
utilized -- and | apol ogi ze, I'm not sure which, if any,
have been held back -- but fromthat |ist we would ask
that they be considered introduced and admtted now.

THE COURT: | think all of these -- | think all of
t hese happened on ny watch, and | admitted all of them
because | found sufficient reliability subject to
verification. And obviously, we don't have any tine today
for the cross-exam nation about that, those preparations,
but neverthel ess, this does properly authenticate as
prom sed.

M5. VULIN:.  Thank you, Your Honor.

THE COURT: How many m nutes does she have left?

THE WTNESS: | did better, | have got a mnute
13.

M5. VULIN. Going down by the nonent.

So Ms. Keefe is available for cross-exam nation
for the remaining 25 mnutes that we have? 18 m nutes.

THE COURT: Let nme go off record for just a nonent
whil e we discuss how to use our |ast nonents here.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

Al right. It's now 2:25. | think while off
record we agreed that we won't begin cross-exam nation of
Ms. Keefe today. We will begin cross-exan nation of
TALTY COURT REPORTERS, INC. 10432
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Ms. Keefe when we return.

| think we al so agreed that there will be an
exhibit MG 64D, |like David, that will recap the evidence
t hat was gi ven about which things deviate -- which
counties or areas deviate fromthe nodel by less than
$0. 25, nore than $0.25, or perhaps equal to $0.25, and the
like. And we'll deal with that exhibit al so when we get
back. Al right.

And did we agree to anything else? | think not.

Al right. Then, Ms. Wulin, | thank you both for

all of this work. It's obviously a lot of information to
go through. [|I'mglad you gave it to everybody before the
break. It's very useful.

So, Ms. Keefe, you may step down, and we'll| deal

wi th noving these exhibits into evidence after cross.

M5. VULIN. | wll nmake many notes of that. Thank
you, Your Honor.

THE COURT: Thank you, Ms. WVulin.

M5. HANCOCK:  Your Honor, just one proposal, and |
t hi nk everybody's notivated to use the tinme that we have
when we reconvene in January to be as efficient as
possible. It mght be helpful just if people know kind of
a range of rebuttal witnesses that -- we know that the MG
wi tnesses will be in support of Proposal 20, but if people
can give kind of a rough range of how many w tnesses, just
for our planning purposes, to see if there's a chance we

can actually finish the hearing.

MR ENGISH Well, | think we sent an e-nmil| back
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on Novenber 17th -- we sent an e-mail in m d-Novenber
responding to an inquiry from USDA - -

THE COURT: You are --

MR. ENGLISH: -- and that has not changed.

THE COURT: And you are -- | can't distinguish one
word from another. Just slow your --

MR, ENGLISH Al right. W're all eager to get
out of here. |I'msorry, Your Honor.

W sent an e-mail, | believe on Novenber 17th,

t hat answered this question, but for the record we'l|l
answer it again.

Qobvi ously we have Ms. Keefe to be finished on her
testi nony.

We pre-submtted testinony for 12 w tnesses,
including two experts, Ms. Keefe and Dr. Stephenson, for
M G 20, which included ten industry representatives, the
menbers of MG Each of those persons will then conbine
testinmony, give their opposition to 19 and their
affirmative testinony for 20. So that neans we will have
12 witnesses for MG

THE COURT:. 12.

MR, ENGLISH 12 total for MG

| have heard peopl e have been follow ng the
internet. Now that people have seen Proposal 19, there
are people who are not nenbers of MG naybe even not
menbers of | DFA, who have said, | may have an interest.
But none of them so far have said so other than MG  They

have - -

TALTY COURT REPORTERS, INC. 10434
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THE COURT: "None of thent --

MR. ENGLI SH: None of them have said that they are
actually going to appear. So | can't predict on that.

" mnot going to go out and encourage people, but | can't
prevent people if they wish to cone.

MR. ROSENBAUM St eve Rosenbaum for the
| nternational Dairy Foods Associ ati on.

W will have, | would expect, three to five
W tnesses in opposition to Proposal 21.

M5. HANCOCK: And thank you, appreciate that.

National MIk wll likely have between two to five
W thesses in opposition to 20 and 21.

MR MLTNER Ryan MItner for Select MIKk
Producers. Select has not yet determ ned, but we may have
one or two, which is addressing all proposal s other than
t hose offered by Sel ect.

THE COURT: Thank you M. M tner.

MR SMTH: Dan Smith on behalf Miine Dairy
| ndustry Association. Keith MIller will be testifying on
behal f of MDI A during that tinme period. As far as | know
that's the only w tness.

THE COURT: On what proposal ?

MR SMTH. He'll be speaking in general about the
package of proposals. He's a dairy farner.

THE COURT: Al right. Now, l|let ne ask for
Agricultural Marketing Service to talk to us about what
happens after we recess today.

M5. COALE: Thank you, Your Honor.
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For reschedul i ng purposes, to reconvene, we wll
begin at 8:00 a.m on Tuesday, January 16th, at the
502 Event Centre, which is the place we have been at in
Carnel, Indiana. We will neet through 5:00 p.m on
January 19th, which is that Friday.

Provided there is a budget that has been approved

for USDA, we will then reconvene at 8:00 a. m on Monday,
January 29th, if needed, if we haven't concluded on the
19th, and we will conclude this hearing on Friday -- no
| ater than Friday, February 2nd -- we hope.

So any questions on that?

M5. HANCOCK: January 29th will be at the
502 Event Centre in Carnmel, Indiana, as well?

M5. COALE: Yes. January 29th will be at the
502 Event Centre as well.

THE COURT: And we would go, if needed, unti

5 o' clock on that very final day?

M5. COALE: Yes. And then we will have a big ice

cream cake to cel ebrate the concl usion.

THE COURT: Sounds wonderful.

What do we get if we finish by the end of
January 317

M5. COALE: Onh, we'll get two cakes and five
gal l ons of chocolate mlk, and it gets even better as it
gets shorter.

THE COURT: That sounds great.

Does anyone have any questions?

None. All right. W wll reconvene on
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January 16th, 2024, which is a Tuesday, at 8:00 a. m
Meanwhi l e, this 43rd day of the hearing is in
recess.
We go off record at 2:34 p.m
(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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