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THURSDAY, NOVEMBER 30, 2023 -- MORNI NG SESSI ON

THE COURT: Let's go back on record.

W' re back on record. It's 2023, Novenber 30, can
you believe it. 1t's about 8:02 in the norning.

Are there any prelimnary matters before we resune
the testinony of Dr. Cryan?

| see none. Dr. Cryan, you may return to the
W tness stand -- or, no, we're going to do -- we're just
getting a mc ranped up.

M5. TAYLOR:  Your Honor, | think -- | have tal ked
to the parties, and this nmorning we would like to start
with M. Vanden Heuvel and do his testinony, and then
return to Dr. Cryan after that.

THE COURT: M. Vanden Heuvel, you are bl essed
i ndeed. | have been handed a copy of your testinony. [|'m
going to mark that as Exhibit 385.

(Thereafter, Exhibit Nunmber 385 was narked

for identification.)

THE COURT: Now, does this docunent have any ot her
nunber ?

M5. TAYLOR: It does not, Your Honor.

M. Vanden Heuvel is here representing the MIk Producers
Council out of California, and so we would just have this
mar ked as the next exhibit nunber.

THE COURT: 385. All right. And so that's how it
will show in the web version.

M5. TAYLOR  Yes.

THE COURT: \Very good.

TALTY COURT REPORTERS, INC. 8851
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Wul d you pl ease state and spell your nane.

THE WTNESS: M nane is Geoff Vanden Heuvel. And
that's Geoff, and V, as in Victor, AAND-E-N, and then
capitol HE-UV, as in Victor, E-L

THE COURT: Al right. And there's a space
bet ween "Vanden" and "Heuvel "?

THE WTNESS: That is correct.

THE COURT: Al right. And Ceoff, GE-OF-F?

THE WTNESS: Correct.

THE COURT: Thank you.

Have you previously testified in this proceedi ng?

THE WTNESS: | have not.

THE COURT: | would like to swear you in.

CEOFF VANDEN HEUVEL,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: You nmy proceed.

THE WTNESS: Well, first of all, thank you so
much for allowing nme to take the stand and ki nd of barge
in. Been follow ng the proceedings, and really appreciate
t he accommodati on of everyone, so thank you.

M Ik Producers Council is a non-profit
organi zation representing dairy fam|lies throughout
California. Since 1949, our Board of Directors and staff
have wor ked on behal f of our nmenbers on |ocal, state, and
national issues, with topics ranging frommlk pricing
policies to environnental regul ations and any ot her

regul atory and policy challenges facing dairy famlies
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t oday.

My nane is CGeoff Vanden Heuvel, and | have been
the director of regulatory and economc affairs for MPC
since June of 2018. Prior to that, | was a dairy farner,
operating nearly 39 years in Southern California. | also
served as a board nenber of MPC since the early 1990s, and
prior to that, served on the board of another dairy farnmer
trade association. | was an active participant in the
California state mlk order, testifying at nearly every
mlk pricing hearing held by the California Departnent of
Food and Agriculture since 1985. | testified at the
Federal Order Reform Fornul ation hearing in Al exandria,
Virginia, in May of 2000 as a witness --

M5. MCMURTRAY:  Your Honor, could we just ask the
witness to watch his speed a little bit?

THE COURT: So, not only so that we can take
notes, but also so that the transcript will be exactly
what you said, we need you to just pace your testinony.

THE WTNESS: |'d be happy to do that.

| testified at the Federal O der Reform
Formul ati on hearing in Alexandria, Virginia, in My of
2000 as a wtness for Select, Continental, and Elite
Cooperatives in the Western States Dairy Producer Trade
Associ ation. M expertise was on the California pricing
system which utilized a product value fornula to
establish mninumpricing for the state order. Since
Federal Order Reformwas noving the Federal M|k Marketing

order systemto a product value fornmula systemin 2000,
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was able to provide sone know edge and experi ence about
how t hat system worked in California.

Before | get too far into this testinony, MIk
Producers Council wants to thank USDA for responding
positively to the California producer community's request
to come under the jurisdiction of the FMMO program The
California FMMO hearing was long, it |lasted nearly 40
days, and required a significant investnment of tineg,
noney, and effort, by all concerned, including Your Honor,
who we really appreciated having out in Covis for all
that tine.

| amhere to report that the California Federa
M|k Marketing Order has had a significant inpact on the
mai | box price of California producers. The chart belowis
a visual denonstration of that inpact.

Now, let me go a little bit off witten testinony
to kind of explain this chart. The red |ine represents
November of 2018, which is when we becane a Federal Order.
And taking the 56 nonths follow ng the adoption of the
FMMO, which is all the data that we have, and goi ng back
56 nont hs, you can see what happened to California mail box
prices conpared to the all-FMVO mail box price. The
benefit of the USDA's mailbox mlk price data series is it
covers a long period of tinme, and it al so has vari ous
states that al so they have mail box price for. So we have
a California mail box price that goes back, and we have an
all -FMVO mai | box price. And you can see it's actually

rat her dramatic, the change.
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When you take the average of the 56 nonths | eadi ng
up to FMVO adoption, the California nail box price was
$1. 42 hundr edwei ght on average bel ow the FMMO aver age.

And when you take the 56 nonths follow ng, we are now
tracking the mail box price in the Federal Orders. Wen
you take this $1 plus per hundredwei ght difference in
mai | box m Ik prices tinmes the 40 billion pounds of mlk
produced in California, it results in the increase of over
$400 million in annual California producer incone.

In addition, and even nore inportant, is the fact
that California producers are now on a | evel policy
playing field wwth our colleagues in the rest of the
Federal Order system That fact has benefits not only for
California producers, but also supports the ability of
USDA to sustain a national coordinated dairy pricing
policy and regulation. It took a trenendous amount of
effort by many people in the industry, and many people at
USDA, to get this result, and we are profoundly grateful.

Moving on to the subjects that are part of the
call of this hearing. The governnent is involved in mlk
price regul ati on because | ong ago we deci ded as a nation
that an anple supply of fresh and whol esone mlk at prices
that were affordable for consuners was in the public
interest. The perishable nature of m |k and the inherent
i mbal ance in market power that that perishability creates
is what |leads to a role for the governnent to becone the
referee between m | k processors and producers.

In a normal business relationship, sellers do not

TALTY COURT REPORTERS, INC. 8855
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have to sell and buyers do not have to buy. A transaction
occurs when a willing buyer and a willing seller agree to
a price.

When it conmes to mlk, because it is highly
peri shabl e, the producer cannot hold his product, the
processor does not have to buy, at |east not that day, and
so this leads to an inbal ance in marketi ng power between
producers and processors.

What we have today in the Federal M|k Marketing
Order programis as a result of over 85 years of the
governnent playing the role of a referee anongst the
various actors in the dairy industry.

What has nmade this systemwork for so | ong has
been the fact that the FMMO system di scovers the val ue of
mlk, it does not bureaucratically establish that val ue.

It then transmts the market val ue through the regul ation
to establish appropriate m ninmum prices for the various
uses of mlKk.

The starting point for building a nmarket-based
regul atory systemis finding a conpetitive value for mlKk.
For decades, the M nnesota-Wsconsin price series provided
this price discovery. Dairy plants buying raw,
unregul ated G ade B mlk in Mnnesota and Wsconsin were
surveyed and reported what they paid for mlk in an
unregul ated market. There were no explicit
Make All owances or yields in the pricing series, sinply a
hundr edwei ght val ue on a conponents test. This mlk price

t hen becane the building block for establishing regul ated
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Gade Amlk prices in the FMMO system

Eventual ly there was not enough unregul at ed
Grade B mlk in Mnnesota and Wsconsin to confidently use
this price series to accurately determ ne the market val ue
of raw mlk. The alternative was to nove one step away
fromraw m | k and use basic products made frommlk as the
starting point and then back into a mlk val ue by
adj usting for yields and conversion costs. This is the
system we have today, and this hearing is about updating
the various parts of the conversion fornmulas that are used
to discover the conpetitive value of mlk.

The understanding that we are trying to discover
the value of m |k shapes our positions on the various
proposals that are part of this hearing. There are a
nunber of conpeting interests that have to be bal anced as
t hese adjustnents are considered. MPC greatly appreciates
the care and deliberation the National M|k Producers
Federati on went through to devel op their package of five
proposals. MPC endorses and supports the entire package.

MPC supports Proposal 1 by NVWPF and has no
objection to Proposal 2 by National All-Jersey, both of
whi ch seek to adjust the conponent values in the Cass ||
and Cass IV skimmlk fornmulas to reflect higher solids
content and average producer mlk in the country. W hear
the objections by the Class | handlers that they do not
have the ability to recover the value of increased
standard conponents, which Proposal 1 and 2 suggest. CQur

response is that the handl ers' objections are mssing the

TALTY COURT REPORTERS, INC. 8857
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poi nt .

What the FMMO fornulas do is establish a base
val ue fromwhich the Class | value is derived. Dairynen
have i ncreased the conponent |levels in raw m |k over the
past 20 years, and those conponents have value in the
conpetitive manufacturing dairy market. That conpetitive
value of mlk is the base price fromwhich Cass | val ues
are determned. dCdass | markets have their own pricing
dynam cs uni que to that market, and what the FMMO does is
establish a differential value for Cass | based on the
conpetitive value of mlk for manufacturing.

The m | k conponents are relevant in the
manuf acturing of dairy products and the |levels need to be
updated to reflect the higher conponent levels in the
mlk. This increased value nust then be recognized in the
base conpetitive value the FMMOs use to establish the
Class | val ue.

Proposal 3 is to elimnate the 500-pound barrels
fromthe Cass Ill pricing formula. MPC was already in
support of this proposal prior to the hearing, but had
t hat support solidified when we considered the conpelling
testi nony of M. Paul Bauer, the CEO of Ellsworth
Cooperative Creanery of Ellsworth, Wsconsin. Ellsworth
makes barrel cheese, and in his testinobny he was adanant
that having a separate barrel calculation in the dass II
formula was distorting to price -- the price discovery
mechani sm and needed to be elimnated. W found his

argunent conpel | i ng.
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We did appreciate the effort by Dr. Bozic to
propose a natural outgrowth idea of adjusting the weighted
barrels in the survey by collecting nore price and vol une
data from cheddar cheese nmakers, but elimnating the
barrels fromthe formula altogether is the best option in
our view.

Proposal 4 by the Anmerican Farm Bureau to add
640- pound bl ocks is interesting, but it seens from
testi nony that 640-pound bl ocks are essentially priced off
of the 40-pound block price and, therefore, if barrels are
elimnated, there is no need to open the door for nore
conplication by addi ng the 640-pound barrels.

THE COURT: May | stop you there? W would |ike
to adjust your words in that paragraph. W're on page 4,

t he second full paragraph, and what you've said is,
"40- pound bl ock price."

THE WTNESS: That's what it shoul d have been
witten.

THE COURT: So we'll make that correction on the
original, "40-pound block price," and you nay resune.

THE WTNESS: Proposal 5 by the Anerican Farm
Bureau is to add unsalted butter to the Cass |V formul a.
Here we were persuaded by the bul k butter makers that
unsalted butter is not the standard commodity product that
salted butter is, and no giant change to the existing
butter product in the formula is warranted at this tine.

Proposal 6 by the California Dairy Canpaign to add

nozzarella as a product category for the discovery of

TALTY COURT REPORTERS, INC. 8859
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price in the Cass Ill fornmula is well-intentioned, but
significantly m sses the mark as a vi able proposal for
consideration. The testinony we heard about the
variations in nozzarella cheese packagi ng sizes and the
| ack of a standardi zed and recogni zed yield in

manuf acturing cost for nozzarella nake this proposal
non-vi able at this tine.

Proposal 7 by National MIk Producers Federation
to update the Make All owance factors in the Class Ill and
|V formul as is a bal anced approach given the obvi ous
I ncreases in the basic cost of |abor and energy that have
occurred since these factors were | ast adjusted in 2008.
We appreciate and support NMPF' s adjustnents, recognizing
that NMPF represents the vast majority of producer-owned
cooperatives who thensel ves own and operate dairy
manufacturing plants of all of the dairy products used in
the Cass IIl and IV formul as.

THE COURT: Now, |I'mjust going to ask you to sl ow
down a little bit nore as you go forward.

THE W TNESS: W have seen the reports produced by
Dr. Stephenson and find theminteresting. Qoviously,

t hose reports have the limtation of being voluntary and
unaudi ted. The manufacturing cost surveys that were done
by the State of California for their mlk order are often
held up as a nodel for the FMMO to follow. W have a | ot
of experience with the California system and even in
California, the manufacturing cost studies inforned

deci si on-maki ng, but did not dictate specific outcomnes.
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Qur experience with California and our
observations today about manufacturing cost studies that
may be done by USDA in the future is there needs to be a
| ot of transparency about how the studies allocate cost
within plants that nmake nmultiple products, sonme of which
are not products that are part of the National Dairy
Products Sal es Report (NDPSR) that establishes the product
val ues in the FMMO fornul as.

The mai n reason these studies cannot dictate
Make All owance outcones is that the purpose of the
exercise -- by "exercise," | nean what we're doing here in
setting prices -- is to establish a conpetitive value for
mlk and isolating only those products and costs that are
associ ated with the NDPSR reportabl e products for
consi deration of setting Make All owances in the formul a
woul d m ss out on evaluating the totality of manufacturing
enterprise.

As has been said at this hearing, setting
Make Al l owances in other parts of the Class IIl and IV
formulas is as nmuch art as it is science. W think that
conparing a couple of |ong-running datasets USDA conpil es
can hel p provide context and direction for what |evel
adj ustnents should be made in the Class IIl and IV
f or mul as.

|"mgoing to ask you to turn to the next page
whi ch has the chart on it, and I'm going to describe
what's on that chart.

THE COURT: Now we're on page 6 of Exhibit 385.
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THE WTNESS: W're on page 6 for the chart, and
the narrative is on page 5. And let ne point out on the
chart, probably should have | abeled it, the left col um,
the constant is the zero, that's the nmail box price that
woul d be the dollar sign across, and the change is the
all-mlk price in blue above and below the line there.

So here is a conparison of the difference between
the national all-mlk price and the national mailbox price
for all the nonths since the beginning of Federal O der
Reformin 1999. This conparison between the gross mlKk
price paid to producers before deductions, which is the
all-mlk price, and what they get in their nmail box after
deductions, which is the mail box price, does experience
sone spikes in the early 2000s, and then noticeably
narrows after the Make All owance adjustnent in 2008.

Now, you can see the green line, that is 2008 when
t he Make Al |l owance adjustnent took place. You can see
there was a marked change in that relationship. It stays
stable with mail box prices, even exceeding the all-mlk
price for significant periods up until 2015. This data
seens consistent with testinony we have heard in this
hearing that the Make All owance granted in 2008 was nore
t han adequate to cover the costs of many manufacturing
pl ant s.

The gap then begins to widen in 2015 and ' 16, and
t hen noves up steadily in 2017 and beyond, indicating
greater m |k check deductions, possibly to cover | ower

returns to manufacturing assets. The gap spikes in the
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pandem c era, and then returns back to a high, but nore
consistent level, with the i medi ate pre-pandem c peri od.

W believe it is no accident that calls in the
i ndustry for changes to Make Al |l owances have intensified
since 2017. W understand this and support changes to the
Make Al l owance. The question is, how much change is
appropriate? NWMPF is proposing about $0.55 adjustnent in
both Cass IlIl and C ass |V Make Al l owances. It |ooks
fromthe data that if a $0.55 adjustnment is nade, and it
flows through to the mail box price as this chart indicates
it mght, that adjustnent would definitely bring the gap
between the all-mlk price and the mail box price back down
to a nore historically normal range.

There is a commtnent by NMPF to inprove the
manuf acturing cost and yield data collection, but for now,
t he Make Al |l owance adjustnents NVPF has proposed are very
reasonabl e and defensi ble, and MPC supports them

Pi cking up on page 6 below the chart. As for
Proposals 8 and 9, we strongly oppose these nearly
i dentical Make Al |l owance adjustnment proposals by the
W sconsi n Cheese Makers and the International Dairy Foods
Associ ation. As we have stated earlier, the cost survey
shoul d be consi dered, but the objective here is to
di scover a m nimum national value for mlk used in
Cass Il and dass |V manufacturing.

The limtations of using a product value fornul a
as opposed to a direct survey of prices paid for mlk is

that every manufacturing plant is different. The
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conpetitive environnent for each plant is different.
Manuf act uri ng cost studies, even if audited and nmandatory,
can only tell you so nmuch. There is a judgnment call AMS
nmust nmake when they establish a specific Make Al |l owance.
As we see in the conparison chart between the U S.
all-mlk price and the national mailbox price, there is
roomto adjust, but the magnitude of the change contai ned
in Proposals 8 and 9 is way too | arge and shoul d be
rej ected.

Proposal 10 by Select M1k Producers seeks to
change the butterfat recovery percentage from90%to 93%
Wiile we are certain that nost cheddar cheese plants
capture nore than 90% of the butterfat into the cheese,
the current Cass IIl fornula does value the 10% of the
butterfat that the fornula assunes does not nmake it into
the cheese at essentially the full Cass IV butterfat
value. Therefore, all of the butterfat in Cass Ill is
priced at the market value, and until there is nore and
better information, including industry discussion on the
mechanics of the Cass Il fornmula, we think that the
current Cass IlIl formula should remain in place.

Proposal 11 by Select M1k Producers seeks to
change the farmto-plant shrink factors in the fornul as.
We think this issue has nerit for discussion in the
future, but for this hearing, we do not support this
change.

Proposal 12 by Select M1k Producers seeks to

update the nonfat solids factor in the Cass IV formula by

TALTY COURT REPORTERS, INC. 8864

taltys.com - 408.244.1900

Novenmber 30, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 30, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

explicitly considering the contribution of buttermlKk
solids to the product value portion of the fornmula. W
agree with Select that the contribution of buttermlk
solids is neani ngful and should be added into the Class |V
formula at the next opportunity where the Class |V fornula
is part of the hearing call.

But for this hearing, NVPF made adj ust nent
proposal s based on an assunption that the yields in the
Class Ill and Cass |V formul as woul d not be changed at
this time. Select's Proposal 12 would be a maj or change
to the Cass IV yield with substantial inpacts on the net
Class IV price. Wile we think this item deserves serious
consideration and industry discussion in the future, we do
not support making this change at this tine.

Proposal 13 by NWPF seeks to return the base
Class | mlk price to using the higher-of Cass IIl or
Class IV, as was in place prior to May of 2019.

THE COURT: Wbuld you read that sentence again?
There's a lot in that sentence.

THE WTNESS: Proposal 13 by NVPF seeks to return
the base Class | mlk price factor to using the higher-of
Cass Ill or Aass IV, as was in place prior to May of
2019. M1k Producers Council strongly supports this
proposal. Associating mlk with the Federal Oder is
essentially a voluntary decision for all mlk that is not
Class |I. That decision to associate with the order is
made after the nonth is over, when prices are known.

Essentially affiliating with the order has to be
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incentivized in close to realtine,.

Wth this reality, it is absolutely critical that
the structure of the Class | pricing fornula results in
Class | being the highest class price nost, if not all the
time. Under a higher-of Cass | base price formation,
that reality is enbedded into the structure of the pricing
formula. Yes, there are nonths when the increase in
either Cass IIl or Cass IV mght be dramatic and for
that nmonth surpass the Advanced Class | price, but with a
hi gher-of Cass | structure, the next nonth the d ass |
prices wll catch up.

Under the current average-of plus $0.74, we are
di scovering periods of time where Class | prices are in
m sal i gnnment with one or the other of the manufacturing
cl asses for extended periods of tinme. This underm nes the
integrity of the whole prem se of price alignnent in the
FMMO program and must be changed to assure the |ong-term
success of the system

Proposals 14 and 15 by IDFA and the M Ik
| nnovation Goup try to preserve the average-of announced
Class | base price by proposing a nechanismto change the
adj uster over tinme to nmake up for the negative difference
bet ween what a hi gher-of price would generate and what the
aver age- of nmechani sm generated. What these proposals fai
to recognize is the danage that is done to the entire
structure of the FMMO system when there is a m salignnent
of prices between Cass | and the other classes. MKk

Producers Council is a strong supporter of the FMVD
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system and we see those proposals as underm ni ng the
ability to correctly discover the nmarket value of mlk and
then translate that value into a properly-aligned Cass |
price in realtine.

Proposal -- Proposal 16 by Edge Dairy Farner
Cooperative wants to change the Cass | base price by
tying it to Cass IlIl alone with an adjuster that woul d

take years to nmake up for any negative difference this

nmet hod woul d have fromreturning to the higher-of. It
woul d al so elimnate advanced pricing for Cass I. The
basing of Class | on Cass IIl alone is an even bigger

step backwards than Proposals 14 and 15 and creates the
opportunity for a major price msalignnment between C ass |
and the other cl asses.

El i m nating advanced pricing for Class | is also a
terrible idea. The fact that Cass | handlers know their
mlk price in advance and that they know that their
conpetitors are all simlarly regulated are key factors in
preserving the integrity of the FMMO system

Proposal 17 by Edge and Proposal 18 by the
Ameri can Farm Bureau support returning to the higher-of
Cass Ill or CAass IV for establishing the base O ass |
price, but to elimnate advanced pricing for Cass | and
Class Il. W have listened with interest to the extensive
testinmony in this hearing about hedgi ng and what a
wonderful thing it is.

The fundanental reason the governnent is invol ved

inregulating mlk pricing is because of the inherent
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I mhal ance in market power between producers of fresh mlKk
who have to sell their product every day to a buyer who
does not have to buy every day. That inherent inbal ance
is mtigated by the FMMO system whi ch di scovers the market
value of mlk and then translates that val ue throughout
the system

Hedgi ng is just contracting or deregulation by
anot her name. M|k Producers Council is unpersuaded that
t he bal ance of interest AMS nust consider in nmaking a
deci sion on the various proposals that deal with the base
Class | price necessitate adopting the radical approach of
elimnating advanced pricing for Class |I. Hedging tools
should react to FMMO rul es, not dictate those rules. The
tail nust not wag the dog.

Proposal 19 by National M|k Producers Federation
is a conprehensive proposal to adjust C ass |
differentials for all 3,108 naned counties in the
continental U S. MIk Producers Council is nost famli ar
with the Class | differential updates proposed for
California. W have read the testinony of the California
Dairies representative on Proposal 19 and find it to be an
accurate reflection of our thoughts. Therefore, we fully
support NWPF' s Proposal 19.

Proposal 20 by the M Ik Innovation G oup seeks to
reduce the base Class | differential by $1.60, essentially
decimating the Class | price surface -- the FMMO O ass
price surface. |If MG Proposal 20 was adopted, it would

substantially elimnate the incentive of mlk to associate
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with the FMMO, and because of that, |ikely end producer
support for the FMMO system Therefore, MPC strongly
opposes Proposal 20.

Proposal 21 by the Anerican Farm Bureau seeks to
raise the Cass Il differential. AFB nakes sone inportant
point to justify an increase in the Cass Il differential,
and MPC i s supportive of Proposal 21.

I n conclusion, the fundanental challenge facing
dairy farns is that we produce a highly perishabl e product
that requires significant investnent of capital and tine
to create, that nust be sold every day to a buyer that
does not need to buy every day. Convenient access to mlKk
and dairy products at reasonable prices is in the public
interest. The FMMO s role is to be a referee of the
rel ati onshi p between producer and processor. For this
systemto be successful, the price regul ati on needs to be
based on market val ues.

For 85 years, the FMMO system has successfully
performed this role. It is time for sone adjustnents and
updates to the basic parts of the fornulas. It is not
time for radical change. NWPF has pointed the way
forward, and M|k Producers Council strongly supports the
entire NMPF package of proposals.

MPC t hanks the Secretary and USDA AMS for calling
this hearing and for giving us the opportunity to share
our Vi ews.

That concl udes ny prepared testinony, Your Honor.

THE COURT: | wish | had read this when | first
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started working in this hearing. It's extrenely hel pful
for you to get back to basics, | think. Al right.

| know that a | ot of your ideas are controversi al
in this group. Does anyone need a little nore tinme before
you begi n your cross-exam nation?

We al ready have a cross-examner. You nmay cone to
t he podi um

MR. ENGLI SH:  Thank you, Your Honor.

CRGOSS- EXAM NATI ON

BY MR ENG.I SH:

Q Good norning, M. Vanden Heuvel. M nane is Chip
English representing the M1k I nnovation G oup.

A. Good norning, M. English.

Q | want to, for a nonent, divert fromnmy pl anned
cross-exam nation and focus on your |ast discussion and
the idea that, you know, nowis not the tine for radical
change.

Do you agree that the over 85 years we started in
a position where Cass | utilization was sonething |ike 60
or 70% of the mlk in the United States?

A | have read the sane history as you have.

Q And you woul d agree that -- well, it used to be at
| east above 60% Class | utilization, correct?

A. Probably was.

THE COURT: Your voice isn't |oud enough.

THE WTNESS: Probably was.

THE COURT: Good. Good adjustnent. Thank you.
BY MR ENGLI SH:
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Q And now, if we account for all mlk produced in
the United States as opposed to Federal Order pooled mlk,
that's down to 18% Cass |, correct?

A. "1l accept your characterization. | haven't -- |
haven't done any of that data nyself.

Q G ven the fact that Federal Orders primarily exi st
to bring forth an adequate supply of mlk for fluid use,
at what level of Cass | utilization do we need radi cal
change?

A. Well, | don't accept your prem se that nmay have
been the reason why it started was fluid mlk. But, you
know, nost things change over 85 years, and there's been
an evol ution.

The thing that's remarkabl e about the Federal
Order program is that, you know, when it was inplenented,
New York was the largest dairy state in the U S., the
bi ggest m |k producing state. And then WD. Hoard,
governor of Wsconsin, convinced the Wsconsin farners to
get into dairy, and Wsconsin was able to take advant age
of certain conpetitive advantages that they had and becone
t he nunber one dairy state. And they reined for a while,
and then California took its place. And -- and in the
followi ng years, you know, different parts of regions of
the country have been able to take advantage of certain
situations and build their dairy industries.

So what that tells ne is that it's a framework
that has enabled the dairy industry to grow and to

flourish, and hasn't locked it in at any one place. So,
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you know, if you want to narrowWy define it, then that's
your definition.

The way we ook at it is, is that it is a
framework that allows the industry to flourish.

Q Wthin that framework, the only mlk that nust be
pooled is Class |, correct?

A Correct.

Q VWhat percent of mlk was pooled in California
under the state systemversus today under the Federal MKk
Mar ket i ng order?

A. | want to nmake sure | understand your question
because it sounds like a trick question.

Q It's not a trick question. [It's -- okay. You
are -- you have been involved for --

A A long tine.

Q -- along tine. You are fromCalifornia. You are
an advocate of going fromthe California state order to
t he Federal Order --

A. Absol ut el y.

Q -- correct?

A Yes. Absolutely. Yes, | was.

Q So what percent of m |k produced in California was

pool ed under the California state system versus today

under the California Federal Oder?

A What percentage of the mlk in California was
pool ed?
Q Yes.

A. Al nost all of it.

TALTY COURT REPORTERS, INC. 8872

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Was pool ed under the state order, correct?

A. Yeah, under the state order, yes.

Q And what percent is pooled now under the Federa
O der?

A. You know, it varies depending on, you know -- but
alot less than 100% that's for sure. Half of it. Maybe
hal f .

Q And one of the argunents that you and ot hers nade
at the California Federal O der proceeding was that,
whet her you call it inclusive pooling or mandatory
pooling, but that that segnent of the California state
order would carry over to the Federal Order, correct?

A. That was the proposal of the cooperatives. |
wasn't part of that decision.

But if you allow nme to expand a little bit, I
mean, whether it's pooled or not pool ed, the Federal Oder
classified pricing provides the benchmark, and that's a
very critical function. It -- the Cass Ill, then, is the
standard for which producers have an expectation that, you
know, they conpare what their cheese plant is paying them
conpared to the Federal Oder Cass IlIl price. Same thing
on the Cass IV price.

So whether or not that mlk is actually pooled, it
creates -- it -- the USDA Federal O der program provides

just an inval uabl e service by establishing that benchmark

price.
So, you know, | don't even get hung up about how
much is in the pool, how much is not in the pool. If you
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want to engage in that we can, | |ove the conversation.

But that -- that's not the only function as -- you can't
judge the success of the Federal Order program based on
how nmuch of the m |k got pool ed today.

Q But nonetheless, if 50%of the mlk is pooled and
50% of the mlk is not pooled in California, does that not
result in unequal outcones as to dairy farners?

A No, not necessarily. They all have to remain
conpetitive with each other.

THE COURT: They all have to remain conpetitive
what ?

THE WTNESS: Wth each other. Al of the various
buyers of the mlk have to remain conpetitive with each
other. They pool when it nmakes sense for themto pool,
and when it doesn't nmake econom c sense for themto pool,
t hey don't pool.

BY MR ENGLI SH:

Q And that econonic sense is because if a handler
can share in the pool proceeds, they will do so, and if
they don't want to contribute to the pool proceeds because
they are not Class I, they don't have to do so, correct?

A Correct.

Q And to the extent there are dairy farmers who are
owners of those entities that are able to pool or not
pool, does that not put themat a relatively different
position versus the farners who do not have that
opportunity?

A. Wel |, every dog has its day. And, you know, we
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have seen the last five years there have been tines when
shi pping predom nantly to a cheese plant was way nore
profitable, and then the -- you know, it went the other
way SO - -

THE COURT: And what was the other way?

THE W TNESS:. The ot her way was shipping to a
butter powder operation was nore profitable than shipping

to a cheese operation. So it flips and flops, and those

conpetitive pressures are, | would say, healthy for the
i ndustry.
BY MR ENG.I SH:

Q s that healthy for Cass |?

A. Well, Cass I, you know, has its -- has its own

chal | enges.

Q Wel |, one of those challenges is that it doesn't
have the ability to flip in or flip out, correct?

A. That's right, it's in.

Q When proceeds that go into the pool from d ass
processors are spread anongst all producers serving the
cl asses, at |east those who pool, what incentive does a
| ar ger payout fromthe pool give farners to send their
mlk to fluid plants as opposed to sinply to the
manuf act uri ng pl ants?

A. |"mnot sure | quite understand where you are
going with that, Chinp.

Q Well, it's not where I'"'mgoing with it that
matters. The question is, if proceeds that go into the

pool from Cl ass | processors are shared anong anybody
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who -- other than Class | chooses to depool in a given
nont h, what incentive is there fromthe pool given to
farmers to actually ship their mlk to a fluid plant as
opposed to a manufacturing plant?

A Well, it's the cooperatives that nake that
decision for the individual dairy farners, so the
cooperatives nove and they nmake those decisions on serving
t hose custoners.

Q So it's the decisions of the cooperatives, not the
actual level of the Class | differential, that noves m | k?
A. Well, the cooperatives are | ooking for the best

return for the mlk that they have to sell on behal f of
their nmenbers, and so the Cass | differential is a very,
very inportant factor there.

Q How i nmportant is it when the manufacturers can
pool or depool in any given nonth?

A. How i nportant is it?

Q Yes.

A. It's a feature of the Federal Order, and so, you
know, that's the systemthat we were gi ven when USDA gave
us that order. The cooperatives were asking for inclusive
pooling, didn't get it, so they have all had to | earn how
to -- howto operate in a systemwhere you can pool or not
pool .

Q When you were a dairy -- you are a retired dairy

farnmer now, correct?

A | no longer mlk cows. You know, people think I'm
retired. |'mnot retired.
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Q You are retired fromthe m | king portion, correct?
A That's true.
Q When you were, before you retired, what

consi derations did you make when deci di ng whet her you were

going to ship to a fluid processor or nmanufacturer?

A What consi derations?
Q Yes.
A | shipped to Alta Dena Dairy back in the day when

it was owned by Deans, and felt very good because it was a

dairy that cared about your health, and that was their tag

line. | was very proud to ship to Alta Dena Dairy, you
know, and they paid pretty well. And so that's -- you
know, you asked ne why | did what |I did. | -- | worked

hard to get a contract wwth themand to sell them good
quality mlKk.

Q How far was your farmfrom Alta Dena?

A Around 25 m | es.

Q Were they your closest outlet?
A. They were -- yeah. | nean they were LA,
LA County. | was San Bernardi no County.
Q Did they pay a premiumover the Cass | price?

A Yeah. They paid a premiumfor being BST-free back
in the day, which was an inportant thing to ne, and to
t hem obvi ousl y.

Q And those premuns were inportant to you for
maki ng your decision to shipping to then?

A Sur e.

Q So speaki ng about LA, the plurality of population
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in Californiais in Los Angeles, right? Correct?

A. Boy, | don't know about that, Chip. There's a |ot
of people there, but there's a | ot of people in
California.

Q The popul ati on of Los Angel es has been grow ng

substantially over the last five to ten years?

A. You know, | don't want to get nitpicky with you,
but the city of LA or LA County or -- you know, | nean,
there's like 80 cities in LA County, so..

Q Wll, let's use LA County.

A. Has it really been growing? | don't know |

think the average price of a house there is $700, 000 or
sonething like that. | really don't know There's a | ot
of people in Southern California, but there's a | ot of
peopl e | eaving Sout hern California, too.

Q How about the m |k production in Southern
Cal i fornia?

A. That's leaving. Dramatically being di m ni shed.

Q And how about the incentive to ship to the plants
that remain in Los Angeles, is that harder every day?

A Wll, it's -- it's -- |1 would imagine it's -- it's
a tough place to get into and out of.

Q So | want to change the subject now and tal k
about, in California, what percent of mlk is sold by
cooperatives as opposed to independent shippers?

A | understand that, like, 85%of the mlk is
cooperative, 85 to 90.

Q But you were independent shipper, correct?
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A. | was. Well, there was part of ny career | had a
smal | cooperative that | actually ran that shipped to a
cheese plant in San Bernardino, so | did that for, | don't
know, eight or nine years. But for the rest of ny career
| was pretty nmuch -- well, no, | was part of the state
dairy association earlier in ny career. So about half |
was in the cooperative, half | was independent.

Q To your know edge, since you are still involved in
the industry, do you -- are there cooperatives in
California that have base/ excess prograns today?

A. Yes, | believe there are.

Q And just generally, when you and | use the term
"basel/ excess plant” what do you nean?

A. Yeah. Sone sort of limtation on, you know, you

can ship so much mlk w thout penalty, and then if you

ship nore than that, then there's sone sort of a -- of a
penal ty.
Q Were there base/ excess plant prograns in effect in

California when you were shipping to Alta Dena?

A. At various tinmes in ny career there were.

Q And to your know edge, do the cooperative
base/ excess prograns that exist today apply equally to al
menbers, or would a new nenber have a new base than
| ong-term nmenbers?

A | got to say | -- you know, I'mnot in a position
to see that. They guard that fairly closely, and | really
don't know the specifics of any cooperative's base/ excess

pl an.
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Q Thank you.

So turning to specific proposals. As to
Proposal 1, you say the conponent val ues have i ncreased.

Do you know if they have increased at the sane
rate across all farns across the country?

A | do not know that.

Q Have they increased at the same rate across al
farnms throughout California?

A | do not know that.

Q And in California, you are aware, of course, that
there is a separate state fortification standard for
conponents in lower fat mlks, correct?

A Correct.

Q And how do Class | processors neet that standard?

A. | believe they -- they have to supplenent the
solids content in -- in -- in those lower fat ml ks where
t hey have a higher solids requirenment by the state.

Q And how do they do that suppl enent?

A. | "' massum ng nost of them use condensed soli ds,
but | -- they could use powder solids as well, | don't --
| don't know.

Q And when they have to purchase those solids, they
have to pay for those conponents, correct?

A Yes.

Q So if we raise the conponent value that is charged
to processors in California and they have to buy condensed
in order to neet California standards, isn't there --

they' re basically making the handl er pay twice for the
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sanme conmponents?

A. Yeah. You know, | nean, it's a conpetitive issue.
The only thing is, is that, you know, California got an
exenption to that national standards, you know, years ago,
and they were able to maintain that, went through |ots of
l[itigation. If you want to sell mlk in California,
that's the price of doing business.

Q It's a pleasure seeing you again.

MR. ENGLISH: | have no further questions. Thank
you for your tine.

THE WTNESS: Chip, it's always great to see you.

CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q Steve Rosenbaum for the International Dairy Foods
Associ ation.

l"d like to tal k about Make Al |l owances for a
mnute to begin wth.

So you're aware, |'msure, that for nost of the
hi story of the Federal Order system certainly in the
"60s, '70s, '80s, the price for manufacturing mlk
products class -- what's now Cass IIl and IV, was based
upon the unregul ated price paid for Gade B mlk in
W sconsin and M nnesota, correct?

A Correct.

Q And you are aware that that unregulated m |k was
Grade B mlk, correct?

A Correct.

Q And you are aware, | assune, that there was a
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decline in the anount of Gade B mlk in those states such
that eventually the determ nation was made it was no

| onger a suitable benchmark for value for price setting
pur poses, correct?

A Correct.

Q And as a result, there was a repl acenent of the --
what's known as the MW price series, with the current
system which is one that surveys the price paid for
certain specific manufactured products and then deducts a
Make Al |l owance, correct?

A Correct.

Q And after appropriate adjustnents for yields and
t hings of that nature, the remai ning anount of the price
paid for the product has to be paid over to the farners in
the formof a mnimummlKk price, correct?

A That's generally the -- yeah, that's a fair
characteri zati on.

Q Ckay. Now -- and indeed, in the California state
system | don't know the history so well, but ny
understanding is that they also -- up until the years that
t hey ceased to exi st and becane part of the Federal O der
system they also used a Make Al | owance system where
there, once again, was a survey of finished product prices
and then a deduction of, we'll call it a Make All owance,
reflecting the cost of nmaking the products; is that
correct?

A. Yeah, that's actually -- you know, | don't know

how much you want to get into the history of the
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California, how we got where we got, but it was a
product -- it was always a product-valued fornmul a system
It changed a | ot and often, but, yes.

Q Well, there was -- for exanple, | think there were
regul ar surveys and adjustnents on a nore frequent basis.

A Well, there was -- we had hearings. | think one
year we had five hearings. W had hearings all the tine.

Q It was revised nore frequently than the federa
system correct?

A It was a freak show.

Q A freak show?

A A freak show.

Q Al right.

A Can you i magi ne having this, |ike, you know,

multiple tinmes a year?

Q | don't --
A. | got a smle out of you.
Q | don't know anyone in this roomwho is going to

sleep well tonight as a result of that, and as a result of
that vision, but I will clear ny mnd and nove on.
You i ntroduced, in your discussion of

Make Al l owances, a conparison of the difference between
the national all-m Ik price and the national nail box mlKk
price, correct?

A Yes.

Q And | may have a few questions about specifics of
that, but let ne just ask. | nean, has that ever been a

consideration used in the Federal Order systemin setting

TALTY COURT REPORTERS, INC. 8883
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Novenber 30, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Make Al |l owances?

A. No, it hasn't, as far as | know. But, you know,
we have only had a product-valued formula in the Federal
Orders since 2000, which was the last tinme you and | were
together. And we had one hearing or I -- I'"mnot sure how
many sessions that hearing that resulted in that 2008
change. So it's not Iike we have themvery often, but
this is a novel approach.

Q Ckay. So -- and correct nme if I'"'mwong, but this
wasn't used in the California systemeither, was it?

A. No. | think, if you'd permt ne, | nean, you
know, the challenge that you have in product-val ued
formula, and we're going to runinto it -- | nmean, this
hearing is full of testinony of trying to find the
appropriate |l evel of Make Allowance. And if you only
focus just on a study of that product, you run -- you
know, | think M. Brown, M ke Brown was up here, one of
your wi tnesses, and | think he was specifically asked,
"Are you aware of any plant that only makes NDPSR
products?" His answer was no. Now, if Mke doesn't know
of a plant, there probably isn't a plant that only nakes
NDPSR pr oduct s.

So each plant is a business. |It's part of an
overal |l business. In the MNwe didn't have that -- in the
M nnesot a- Wsconsin price series, we asked plants what
they paid for mlk. So they were conpeting for a mlKk
supply, they knew and they had -- they had to -- they

could only pay out as many dollars as they could nake, and
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so USDA was follow ng how nuch they were paying out for
m | K.

When that was no | onger viable, we had to nove one
step away. W had to nove to these products. The
difficulty is, is that these -- these are not isolated --
it's very difficult to isolate out a particul ar product
out of an overall operation and -- because none of these
plants, they are all different. They all have all these
di fferent things.

So as | was thinking ny way through how to give
some context to how AMS, which has to bal ance all of these
different things and cone into an appropriate
Make Al l owance, which at the end of the day, because we
have a product value, wll have to be so many cents per
pound of sonething. How do we give it context?

And in -- and | -- this all-mlk is the regul ated
pri ce before deductions, and the mail box price is what
farmers receive after deductions. And when you | ook at
the rel ationship between those two, it was fascinating to
run that data and to see. Because these plants, they
can't ultimately, over tinme, pay out nore for mlk, the
mai | box price, than what they receive for the products.

And so | found that -- | think that that is a --
you know, we're early onin -- in our journey as an
i ndustry through this whole Make Al l owance product val ue,
and | do think it -- it is -- you know, it's not the final
data point, but it is the -- it does give sone context
that | think can be hel pful.
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Q Ckay. Now, when the MV approach to setting
manufacturing mlk prices was replaced in so-called
Federal Order Reform were you aware that -- you are
aware, of course, that that Federal O der Reform was not
done through what we mght call formal hearings at -- I|ike
we're in right now, but rather through what is generally
referred to in the business as notice and conment
rul emaki ng, nanely that people -- USDA published -- USDA
conduct ed various studi es and published a proposed
proposal, people comented on it, et cetera. You are
aware that was the nechani sn?

A. | was -- obviously we weren't going to be
regulated by it. | brought -- | was brought -- there was
five days worth of hearings there in Al exandria, Virginia,
so there was sone sort of a hearing conponent to it. But
| understand there were various iterations. So exactly
t he nechanics of how we got there, | can't say that | know
that | could give you exactly the path it foll owed.

Q Ckay. Are you sure you are referring to -- okay.
You are referring to hearings in May 2000.

A Ri ght.

Q s it your recollection that, in fact, that was
not part of Federal Order Reform per se, but rather a
heari ng subsequent to Federal Order Reform which went into
effect January 1, 2000, to determ ne whether certain
revi sions should be made to what had al ready been adopt ed
in Federal Order Refornf

A. Ckay. Well, | would take your characterization it
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was a formal hearing, and we dealt with Make Al |l owances
and --

Q Whet her there should be any revisions nade to the
Make Al l owance that had al ready been adopted. |Is that

your recoll ection?

A | don't -- | don't recall that.

Q Ckay. Al right. The record will -- 1 believe
that's accurate. | was there, too. But in any event, the
record wll be certainly clear fromformal publication in

t he Federal Register.

In any event, you are aware that USDA, as part of
Federal Order Reform enployed the assistance of various
dairy econonmists fromthe around the country to try to
determ ne what the nost appropriate replacenent for the MV
approach would be, correct?

A Yes.

Q And do you recall anyone suggesting in that
process the use of the mechani smthat you are proposing,
nanely the conparison of the difference in the nationa
all-mlk price and the national mailbox mlk price?

A Well, it wouldn't have been really rel evant yet,
at that time. It's only relevant as you -- as you look in
hi story over these various things.

Q Didn't those two nunbers exi st back then?

A. They did exist, but they didn't tell the story. |
mean, here we are, in 2023, | ooking to nake adjustnents in
a programthat we have been operating for the last, you

know, 20-plus years. And so, you know, what -- what is
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the appropriate | evel of adjustnent? And given the
[imtations of studies, you know, actual nmanufacturing
cost studies, this is another data point, this is another
conmparison for context. And that -- |'mnot saying that
this should dictate the outconme, |I'msaying this should

i nform the out cone.

Q QO her than the three pages in your testinony
addressing this issue, are you aware of anything else in
this record that nmakes this suggestion or addresses this
approach?

A. No. But that's why we have heari ngs.

Q | mean, other than the chart you have -- and |I'm
sorry, the copy | have doesn't have page nunbers on it, so
it's the chart called "Difference Between AIl U S MIlk
Price" and -- "Versus Mailbox U S MIlk Price" -- other
than that chart, are you providing any factual data or

statistical analysis or anything el se supporting this

appr oach?

A | don't -- | don't -- | nean, the data itself is
USDA data, and analysis that -- you know, it speaks for
itself.

Q But that's all -- that's what you have?

A Yes.

Q Ckay. And so -- and you have used the terns, and
maybe they are so well-known that people -- everyone
under st ands what they nean, but it's probably worthwhile
to just get a definition on the table.

What is the national all-m Ik price?
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A. Al right. Well, | was thinking that you m ght
ask that. So on the NASS site, it says, "All-mlk price
survey. Each nonth the NASS regional field offices
estimate the all-mlk price for each of the 24 magjor mlk
producing states. The all-mlIKk price represents the gross
price farnmers in the state received in the given nonth per
hundredwei ght of mlk sold at the average fat test. The
gross price is before deductions for itens such as hauling
and stop charges, advertising and pronotion costs, and
co-op dues. It does not include hauling subsidies but
does include prem uns and di scounts for quality, quantity,
and ot her reasons. The price per hundredwei ght equal s
total gross receipts divided by pounds of mlk sold
mul tiplied by a hundred."

Q And -- and the -- you listed a bunch of things
t hat are deductions, but they haven't been nmade fromthe
all-mlk price, correct?

A Correct.

Q And so let's now switch to your other phrase,
whi ch is your national mailbox mlk price.

Do all of the deductions you just read, have all
of those deductions been taken, in other words, reducing
the national all-m Ik price when one is calculating the
national mailbox mlk price?

A. Ckay. So fromthe Novenber 24, 2023, mail box mlk
price report by the Agricultural Marketing Service, it

says, "Methodol ogy, Mailbox MIk Price Report" -- if we
could, I just mght as well read this into the record.
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Q Go ahead.
A. “Definition: The mail box price" --

THE COURT: Go slowy, please.

THE WTNESS: "The nmil box price is defined as the
net price received by producers for mlk, including al
paynments received for mlk sold, and deducting costs
associated with marketing the mlk.

"Data: Included in all paynents for mlk sold
are: Over-order premuns; quality, conponent, breed, and
vol unme prem uns; payouts from state-run over-order pricing
pool s; paynents from super pool organizations and
mar keti ng agencies in comon; payouts from prograns
of feri ng seasonal production bonuses; and nonthly
di stributions of cooperative earnings. Annual
di stributions of cooperative profits, earnings, or equity
repaynents are not included.

“I'ncluded in costs associated with marketing m |k
are: Hauling charges; cooperative dues, assessnents,
equity deductions/capital returns (sic), and reblends; the
Federal M|k Marketing Order deduction for marketing
servi ces; Federally-mandated assessnents, such as the
Nat i onal Pronotion Program and budget deficit reduction;
and adverti sing/ pronotion assessnents above the national
program | evel. Qher deductions, such as |oan, insurance,
or feed mll assignnents are not included.

"For all markets, the mail box price is reported at
t he handl ers' average butterfat test.”

BY MR ROSENBAUM
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Q So if I"'mhearing correctly, there are a ton of --
| nmean, you chart the difference -- let ne start the
guesti on agai n.

Your chart charts the difference between those two
nunbers, correct?

A Correct.

Q And if |I'"mhearing correctly, there a ton of
deductions that create this difference that have nothing
to do with the cost of making finished products, correct?

A. Well, there are a lot of things -- the -- the
thing about it is, is what's different?

Q Can | have an answer to ny question? | nmean, |I'm
just asking you --

A. Ch, yeah, yeah. No, there's a lot of things,
that's true.

Q Ckay. Let's switch to another topic, which is
Proposal 1. So this is the question -- let ne phrase it
in practical terns. |'mnot going to track the |anguage.

In practical terns, the biggest inpact of the
proposal relates to the notion that protein levels in raw
m | k have gone up, and Proposal 1 would cause C ass |
mnimumprices to go up as a result of that.

s that a fair characterization?

A. | think that's probably -- it would raise the base

Class | price though, yeah. The Cass | price would go

up.

Q | nmean, and that -- and that's the way -- | nean,
the increased protein -- let ne be a little nore explicit
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here. | nmean, I'mgoing to | eave aside for the nonent
the -- | think it's four, maybe it's three, | think it's
four, non-nultiple conmponent pricing orders for now, |ust
focus on the seven, if | have the nunber right, orders
that do have nmultiple conponent pricing.

So are you aware that under the current
regulation -- let nme back it up again.

The argunent is that butterfat levels in mlk have
gone up and protein |levels have gone up, correct?

A. That's the argunent.

Q Ckay. Now, are you aware that in the nultiple --
that -- are you aware the Cass | handl ers have to pay
based upon actual butterfat |evels under the current
regul ati ons?

A Yes.

Q Ckay. So Proposal 1 doesn't change that
obligation, correct?

A. Ri ght .

Q And are you aware that higher butterfat |evels are
of value to a Cass | handler even if the mlk they are
receiving has nore butterfat than they need for their
finished products, either whole mlk or reduced fat ml Kk,
because Class | handlers are permtted to renove that fat
and either use it to nmake products that need fat, |ike ice
cream or they can just sell it on the market for people
who have that need, correct?

A. Ri ght.

Q Ckay. So the order system al ready captures the
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val ue of extra fat and nmakes Class | handl ers pay for
that, correct?

A Correct.

Q And that hasn't been a matter of controversy, but
for the reasons | just stated, nanely everyone recognizes
that, for a CQass | handler, extra fat has value. |f they
don't need it, they'll -- thenselves, they will sell it
and can get the value that way, correct?

A Sur e.

Q And so the question here nowis, what do you do
about the fact that the protein |evels have al so gone up,
correct?

A. Well, that is a question, yes.

Q Yes. And so just to orient ourselves, when it
cones to the pricing of the manufactured products, protein
| evel s are taken into account in setting the m ni num

prices in the nmultiple conmponent pricing fornul as,

correct?
A Correct.
Q And that makes sense in that nore protein -- take

cheese, for exanple, if there's nore protein in the mlKk,

you can nmake nore cheese --

A Sur e.

Q -- it nakes sense to have charged the handl er for
that, right?

A Sur e.

Q Ckay. But when it conmes to protein -- two things.

First of all, do you agree -- well, do you agree with ne
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wth the basic proposition that wwth the exception of a
few smal | niche products, inportant but niche products,

hi gher protein is not -- and with the exception of
California which requires it by law -- that manufacturers
are not out there selling, typically, their packaged fluid

m | k based upon protein |levels, correct?

A. In isolation, in direct answer to your question,
correct.
Q And are you also aware that it -- that -- and are

you aware the protein levels in the raw mlk are actually
hi gher today than what's required as a standard of
identity for mlk under FDA regul ati ons?

A That coul d be.

Q Ckay. But are you -- so there's no practical way
to renove the protein and sell it, correct?
A "' munaware of it.

Q Ckay. And it's illegal for a handler to water
down the mlk --

A | believe.

Q -- to reduce the protein level to one that is at
| east the mninmum You are aware of that, correct?

A Yes.

Q So -- so the question becones, well, should you
make the Class | handler pay for that extra protein
anyway, correct?

A That's not the questi on.

Q You have articul ated --

THE COURT: \Woa, whoa, whoa -- you may answer
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what he just asked.
THE WTNESS: Well, go ahead and ask it.

BY MR ROSENBAUM

Q You argued the answer is yes, and you've expl ai ned
the reasons why you think it should be yes. But | nean,
that's -- and |'m not suggesting you don't have your
reasons, but |'mjust saying that is the question.

A. That is the question.

Q Ckay.

THE COURT: | think we need a break. 15-m nute
break. Please be back and ready to go at 9: 30.

We go off record at 9:14.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 9: 30.

Do you renenber where you were?

MR. ROSENBAUM | believe | do.

THE COURT: You nmy proceed.

BY MR ROSENBAUM

Q So we were tal king about Proposal 1, and -- and
think we finished our discussion of whether protein has
value to Cass | handlers.

And your argunent basically is that, well, protein
| evel s do have value to manufactured mlk for the reasons
we have already discussed, and it's appropriate that the
Class | price be tied to that.

That is your view as to how the system shoul d

wor k, correct?
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A. My viewis that -- is that the Federal O der
system determ nes the value of mlk for manufacturing, and
then it translates that through the regul ated m ni num
price formulas. And so the purpose of the manufacturing
establishing that value is then to add on whatever they
deemto be appropriate as a Cass | differential over
t hat .

Q Vell, let's focus on whether that's actually how
it works today because -- and, once again, focused on the

mul ti pl e conponent pricing orders, okay?

A. Ckay.
Q | mean, in a nultiple conponent pricing order, if
the protein level in the mlk goes up, then the -- then

the price for that mlk used for manufacturing purposes
goes up, too?

A Correct.

Q But it doesn't go up for Cass |

A. "' mnot sure what you nean. | nmean, is that a
guesti on?
Q |"masking you. | nean, is it -- well, isn't it a

fact that under the Federal Order system if protein
| evel s have gone up by 10% that is reflected in the
Class Il, Ill, and IV price, but it's not reflected in the
Class | price?

A Ri ght. Yeah, because the USDA is using standard
conponents to establish that Class | pricing base price.

Q And so, in effect, it isn't correct in the rea

world that the Class | price reflects the extra val ue of
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protein, correct?

A. Hence, Proposal 1 and 2.

Q Ckay. Well, but I'm--

THE COURT: May | interrupt just a mnute? Wuld
you give a little nore volune to the witness's mc? He's
in the right position and everything, but a little nore
vol une.

Conti nue, M. Rosenbaum
BY MR ROSENBAUM

Q Now, the MPC orders have been in effect at | east
since sonetine in the 1980's | believe.

Do you know t hat?

A | do not know that.

Q Okay. Well, so let nme nake reference to the
establ i shnment of the MPC regine in what was then the G eat
Basin and Lake Mead marketing areas. And there was a
deci sion January 11, 1988, 53 Federal Register, 686, and
there USDA stated, 1'Il just read you the key paragraph:
"There was no evidence that protein content has any effect
on the value of fluid mlk products at all. On the
contrary, there appears to be general agreenent that
consuners are not wlling to pay nore for fluid mlk with
a hi gher-than-average protein content than they are for
| ow protein mlk. Handlers cannot easily renove protein
fromfluid mlk products to add it to products in which it
woul d have value, and it is illegal for themto add water
to mlk to reduce its protein content. Therefore,

handl ers attain no discernible difference and econom c
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benefit fromthe various levels of protein contained in
mlk used in fluid mlk products, and there is no
justification for requiring themto pay for such mlKk
according to the protein content.”

Now, that's a statenent that was nade at the very
time that USDA was, by inposing nultiple conponent
pricing, going to be raising the Class Il, IIl, and IV

m ni mum prices based upon protein | evel and other things,

correct?

A. | haven't read that, but ['Il take your word for
it.

Q Wll, that's what MPC - -

A. MPC i s standing for?

Q Yeah, okay. Miltiple --

A Not M|k Producers Council.

Q Yes. Yes. That's what nultiple conponent pricing
is, correct?

A Correct.

Q Ckay. So | nean, is it -- this is 1988. | nean

is it fair to say that for decades there, in fact, has
been and was understood by USDA that there was going to be
a di sconnect between the pricing of dAass | mlk and the
pricing of manufactured m |k insofar as manufactured mlk
pri ces were enhanced by higher protein | evel s?

A Well, M. Rosenbaum that's a very interesting
Federal Order hearing that you brought up, because just so
happens that's the one Federal Order that got voted out by

producers.
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Q Surely not on that ground.

A. Well, they weren't happy with the way things were
going, and they voted it out.

Q | nmean, nost Federal Orders have adopted nmultiple
conponent pricing?

A. Well, that's the one you chose to bring to ny
attenti on.

Q Wel |, okay. Do you have any basis to believe that
it is that aspect of the Federal Order systemthat led to
t hat order bei ng depool ed?

A. Well, they were very unhappy with the way the
whol e system was working, including Class | price |evels
and their ability to get it and all kinds of things. But
it certainly didn't help.

Q That's all | have.

MR. ROSENBAUM  Thank you.

CROSS- EXAM NATI ON
BY MR M LTNER:

Q Good norning, M. Vanden Heuvel .

A Good norni ng, Ryan.

Q |"'mRyan MItner. | represent Select MIk
Pr oducers.

So | wanted to talk specifically about your
comrents on Select's three proposals.

Before | do that, you nention that MPCis a
producer trade association. Are the nenbers of MPC al so
menbers of California's cooperatives?

A. Ch, yes.
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Q Are there any independent producers that are
menbers of MPC?

A There are sone.

Q The majority would be cooperative shippers,

t hough?

A Yeah. A mgjority of producers in California
bel ong to cooperatives, so that's reflected in our
menber shi p.

Q And of the cooperatives that operate in
California, the three primary cooperatives are DFA, Land
O Lakes, and CDI, correct?

A. California Dairies, yes.

Q Are there any ot her cooperative -- cooperatives,
who have nenbers that are al so nenbers of MPC, to your
know edge?

A Wel |, depends on -- you know, there's -- there's a
variety of, you know, paper cooperatives or cooperatives
t hat exist, so, you know, we have sone of those as
menbers. But the vast bul k of our nmenbership is a nmenber
in one of those three cooperatives.

Q And those three cooperatives are al so nenbers of
Nati onal M| k Producers Federation, correct?

A Correct.

Q And so those cooperatives had input into the
National M Ik process in developing their slate of
proposals as you understand it?

A | understand that to be the case.

Q Do you know if any MPC nenbers were part of the
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wor ki ng groups that were commttees within National MIKk
who hel ped to devel op the National MIk sl ate of
proposal s?

A. | am unaware of that.

Q You have nade brief coments on Proposals 10, 11
and 12, which are those offered by Sel ect.

Wuld it be fair if I tried to characterize your
positions as supportive with respect to the goals of those
proposal s, but not supportive of meking changes in this
pr oceedi ng?

A. That's a fair characterization of our position.

Q And | think with respect to Proposals 11 and 12,
you -- you state that MPC woul d be open to consi dering
those issues at a future hearing; is that correct?

A Yes.

Q You also note it's been 16 years since -- or so --

since USDA' s | ast addressed price fornul as.

A Yes.
Q | ' m wondering why your board thinks these issues
are worth addressing, but they are willing to wait sone

i ndeterm nabl e period of tinme to | ook at them agai n,
especially given that it's been a decade and a half since
we | ast did so?

A. That's a fair question. You know, this -- this
kind of nother of all hearings has been anticipated for
many years, clearly with | abor and energy rates going up
pretty dramatically, inflation, so we understand there's

pressure to get sonething done.
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This is relatively newin terns of, you know, how
do you make adjustnments, and so we really viewthis
hearing as kind of a -- the first of making a nore regul ar
type adjustnent reginme as Federal Orders go forward, so we
think there will probably be opportunities in the future.

These fornulas were adopted, you identified in
Proposal 12 -- it was interesting going back and reading
the record that that woul d have bounced around a bunch in,
you know, 2000 -- 1999, '98, '99, 2000, 2001, 2002. They
settled on sonmething. | think you have identified that
there's significant roomfor inprovenent in the way we
handl e nonfat solids in the Cass IV.

But by the tinme your proposal energed, Nationa
M1k had really brought the whol e producer side of the
i ndustry together on a slate of proposals that we felt
really addressed the main issues in a fair and equitable
fashion, and even though there's a lot of validity to the
butterm | k powder solids in Class IV being nore explicitly
considered, it does have a pretty big inpact on a
relatively -- you know, on the bal ance that National MIKk
sought to -- sought to bring about.

And so, yeah, we had a robust discussion on our
board and decided that we wanted to stick wth the
National M|k approach, but nake it clear that we think
that there's a lot of validity to what has been rai sed
here by Select in Proposal 12 in particular.

Q And if | can attenpt to characterize your answer,

or summari ze it perhaps. Your board's position is that
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National MIk, who put a ot of tine and effort into
devel oping a sl ate of proposals around which they were
abl e to achi eve a consensus of their nunbers, is the
extent of what your board is willing to consider in terns
of adjustnents in this proceedi ng?

A | didn't hear the question.

Q s it your board's position that anything other
t han what National M|k built consensus around is not open

for their support?

A It's open for their consideration, and we did.
And, you know, you have -- this is art and not science.
And the art was that that was a -- that was a solid and

fair approach, and so that was where we canme down in terns
of our formal support.

Q Now, I want to ask a little bit about Proposal 10,
which is butterfat retention.

A Uh- huh.

Q You nentioned that you testified as a witness on
behal f of Select as well as other groups, and one of those
groups was a trade associ ation, and MPC was a nenber of
t hat trade associ ation.

A That's correct.

Q So it was perhaps even a -- you were there on --
in sone respects on behal f of MPC?

A. Correct. Recognizing we were not going to be
subjected to the findings because we were in a state
or der.

Q And you testified at that point in support of
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butterfat retention at 94% correct?

A There was a 94 nunber in there, but |I'mnot sure.
| think it's very conplicated, and it gets -- you have --
| don't think that we were testifying to 94. W were --
there was a 94 in the testinony, but |I'mnot sure it
specifically related to the butterfat recovery.

Q At that tinme, | think the testinony you of fered
did argue that at that tinme plants were achieving higher
t han 90% butterfat recovery?

A. Yes. Yes. But the questionis, is on the
butterfat that's not captured in the cheese, how do you
val ue that?

And the way that California Cass 4b formula
valued it was explicit. They actually added a val ue for
whey fat. And in that explicit value, they had basically
deducted fromthat value -- they actually tracked it
separately, and it was tied to a discount off the AA
butter, and there was a manufacturing -- an inplied
manuf acturing cost to convert it. And so that's the way
the California 4b formula did it.

The proposed Federal Order Cass Il formula was
much nore opaque, if | could pick a word. And so the 94
as opposed to 100 was to account for the fact that, you
know, it's not pure AA fat or -- okay? And so there --
and so it was | ess than 100 to recogni ze that there was --
that there was sone degrading of that fat, and so that was
where the 94 cane from USDA in -- you know, in the final

anal ysis essentially gave it a full val ue.
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And so it's had sone rather interesting
ramfications as it's rolled through the various fat
| evel s. You know, when butter's $1 as opposed to $3, it
has a huge inpact on Cass IIl prices. | call it a
"quirk." The industry doesn't seemtoo worried about it.
| have witten a little bit about it, drawn a little bit
of attention to it. No one wanted to take it up in this
hearing. It's not part of anything that we're doing
t oday.

But the fact of the matter is, is that even though
90% of the fat in the fornula ends up in the cheese, the
other 10%is valued at the Class IV price.

Q Do you believe that not nore than 90% of the
butterfat delivered to a Cass IIl cheese plant ends up in
t he cheese?

A That depends on what kind of cheese you are
maki ng.

Q Your characterization of butter being val ued at
100% val ue, that's your characterization, correct?

A That's m ne.

Q And your previous testinony offered in -- around
the turn of the century --

A. Back when we were both younger, Ryan.

Q W were all younger then, Ceoff.

Your -- the 94 figure, 94%figure that you
referenced, was, in fact, done in part to recogni ze the
val ue of whey cream correct?

A Yes.
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Q But you al so included a separate adjustnent for
whey creamin that testinony, didn't you?

A. Boy, I -- I don't recall that we had a separate
one. Was there? | don't know | re-read it, but I
didn't -- | didn't call -- | certainly don't renenber it
originally.

Q Do you -- do you -- did you -- in preparation for
your testinony, did you review USDA' s decision fromthat
hearing or just your testinony?

A | read sonme decisions. |'mnot sure if | read
that one. | re-read ny testinony.

Q Do you recall in 2007, the last tinme USDA took up
the fornmulas, that there was a proposal to adjust the
val ue of whey creanf

A | did not follow or participate in that hearing.
Probably shoul d have.

Q Wuld it surprise you if USDA's decision in that
hearing stated that there's no publicly-available data to
determne if or how whey creamis distorting the protein
price formul a?

A Yeah. | have got no response to that.

Q Ckay. Wuuld the -- does the MPC board support
addressing or |looking at the three issues covered by
Sel ect's proposals as part of another hearing or as part
of a mandatory survey on yields and other factors?

A. Well, | don't think those are nutually excl usive.
| think there needs to be -- you know, clearly we're

supportive of Congress giving USDA the authority to do
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mandatory surveys. W're very interested in being
involved in -- in lots of transparency in that survey as
it's devel oped, and hopefully out of that cones yields and
a whole ot nore informati on about this topic.
| think that the industry probably needs to have
sone di scussi ons about, you know, if we're going to go
tackl e the nechanics of these fornulas, that shoul d be
done. There should be a lot of prep work ahead of tine.
Q And | didn't nmean to present ny question as if
those were mutually exclusive, so let just ne rephrase it.
Does MPC support addressing these issues in sone
ot her forum or another tinme, whether that be through a
survey, or through a hearing, or sone other mechanisnf
A. Well, certainly on the butterm |k, the buttermlk
solids, definitely. On the other two, you know, we're
willing to participate, but others are going to have to
drive that.
Q Under st ood.
A. Thanks, Ryan.
CRCSS- EXAM NATI ON
BY MR LAMERS:
Q Mark Laners, Laners Dairy.
Good norning, M. Vanden Heuvel. Forgive ne if |
m spronounce your name. | have relatives that pronounce
it "Vandenheuvel . "
A Ch, that wll work, too.
Q Just a couple of questions in regard to the

hi gher - of .
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Are you famliar wiwth the Marketi ng Agreenent Act
of 19377
A. Ceneral ly.
Q Ckay. And without reading through this particul ar
section all of the way, we're tal king about classified
pricing. There's a sentence in there that says that mlk

is to be priced at the highest use classification. GCkay?

In orders where there's a California -- Oder 30,
they have a high Class IIl price -- I'"'msorry -- a high
Cass Il utilization.

Wul dn't it nmake sense to continue | ooking at
using the higher-of as it is today given the volatility in
the I'll and the IV narkets to satisfy the requirenent of

the Act and considering the highest use classification?

A | don't -- |1 don't -- | don't see the connection
at all, M. Laners.

Q Well, isn't Class Il generally a higher use than
Class |1V?

A. Certainly not universally in the country. Maybe
in Order 30, but it's not in California.

Q Okay. Let's talk about Order 30 then. Doesn't it
make sense in Order 30 that that should be considered when
| ooking at the Class | nover?

A. Wel |, you know, when it cones to considering, |
t hi nk USDA needs to consider everything. That's why these
hearings take so long is there's a lot for themto
consider. The question is where they conme out. And they

have to bal ance the interests. And price alignnent and
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maki ng sure that Cass | prices are the highest price in
the order is a very inportant consideration. It needs to
be given great weight.

Q But back to what M. English was tal ki ng about,
believe earlier, was the anount of mlk in the country
that was Class | nostly fluid back in the early days,
earlier days versus today, is greatly different; is that
correct?

A It is correct.

Q Ckay. And in the Act when this was proposed, it
was the highest use, fluid mlk was the highest use at
that tinme?

A. That may be a historical fact.

Q And in sone orders, that's not the case today.

So if the -- say the general counsel and the AMS
and USDA | ook at the | anguage of the AMA, are they not
obligated to take into consideration the uses of that mlk
in which class it is used?

A. | suppose that they are. But are you suggesting
that the -- that for 19 years the operation of Federal
Order was in violation of the AVA?

Q " mnot an attorney, but | would probably say yes.

A Vel l, have at it.

Q Now, when the price relationships are pretty cl ose
between the Class Ill and IV under the current system
ri ght now, would the producers actually cone out ahead
versus the higher-of in those nonths?

A. They may cone out hi gher ahead, and if you are
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sayi ng higher ahead is a higher price.
But I want to nmake it very clear: M1k Producers
Counci |l and nyself believe that the Federal O der system
is incredibly valuable to producers and that the integrity
of that system needs to be defended, and even if you could
get a higher price occasionally in sone other arrangenent.
The idea that that Class | price needs to be the highest
nost of the tinme, and designed to be the highest in
realtime, is critical to the success of the Federal O der
pr ogr am
And the big fear that we have with this average- of
plus 74, and the way it's just distorted those
relationships, is the damage that it does to the |ong-term
viability and the integrity of the Federal Order system
Q Throughout this hearing there has been a | ot of
testi nony and evi dence showi ng the decline of Cass |
sal es t hroughout the country.
Wul d you agree with that?
A. | agree that Cass | sales are declining as a
per cent age.
Q So in all of National MIk's proposals, to ne it
seens that they are trying to extract as nuch noney as

possi ble fromthe Cass | consuner.

A. Does that surprise you?

Q But is it necessary?

A. | think price enhancenent has al ways been part of
the Class | pricing. It's always been a consideration.

Q But to the extent that the noney is paid fromthat
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Class | shrinking market, what's the justifications for
increasing it to the |evels that are proposed?
A. | think that you will hear lots of testinony, and
have al ready, why.
Q Ckay.
MR. LAMERS: Thanks, M. Vanden Heuvel. | have no
nor e questi ons.
THE WTNESS: Thank you, M. Laners. It's nice to
put a face with a sound.
CRCSS- EXAM NATI ON
BY DR CRYAN:
Q "' m Roger Cryan with the Anerican Farm Bureau
Federation. Thank you.
M. Vanden Heuvel, are you now, or have you ever
been, a nenber of the Farm Bureau?
A A proud nenber of the San Bernardi no County Farm
Bur eau, and now the Tul are County Farm Bur eau.
Q Wonderful . Thank you. And | appreciate your
service on the AFBF dairy working group.
A And it was a privil ege.
Q You indicate that you believe that adding
640- pound bl ocks to the survey is a conplication.
How does that -- howis that a conplication?
A. Well, you know, it -- there again, there's a
judgnent call that needs to be nade. And the 40-pound
bl ock cheddar seens to be the benchmark. | have |istened
to lots of testinony in this hearing about that. And 640s

apparently are priced off of the 40-pound bl ocks, so it
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seens a bit redundant.

You know, and | nean, you could -- if barrels stay
in, then adding 640s woul d be a good idea. But our
position, National MIk's position, is take the barrels
out, which | think would be very -- that's nore
i nperative, so --

Q Ckay. So if the barrels stay in, you would
have -- you woul d support --

A. Well, if the barrels stay in, then we got to do
sonething to reduce their inpact, because their inpact is
I ncredi bly damagi ng to producers.

Q Ckay. Thank you. That's a significant caveat.

And when it comes to setting Make Al l owances,
what's your -- what's your sense of what share of

processors or what share of volune in the country shoul d

have their costs covered by -- by a Make Al |l owance?
| nean, the survey data -- survey of data -- |I'm
sorry -- a survey of processing costs would presumably

generate sort of a range of costs. And what's your sense,
shoul d every processor have their costs covered? Should
half or -- if | remenber correctly, it's -- nmaybe even
California took the attitude that 75% of vol unme shoul d
have their costs covered. What is your thought on how
t hat shoul d be approached?

A. Well, okay. So it's interesting to hear in your
guestion that you assune that California is at 75, because
t hey never, ever picked a nunber.

Back in -- back in the early '80s when we had huge
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pl ant capacity issues, they -- they essentially said -- |
think they said, we need every plant, so we'll take the

| east efficient one, give thema Make Al |l owance that w ||
cover the least efficient plant, and that's what it wll
be.

So it's |like, alnobst 100% of -- you know, part of
the -- enbedded in that was an incentive to go build nore
plants. And -- but at that tinme, the -- the -- we only
had -- mlk for cheese and mlk for butter powder was al
priced based on Class IV. W only had a Cass IV. And
then they split it into 4a and 4b. They -- they had the
mechani smto have 4a and 4b in the | aw, but 4b was the
sane as 4a up until 1988 when they finally energed -- the
cheese industry energed. And so it was -- it was a butter
powder Make Al |l owance that was being applied to cheese
pl ant s.

So California, | think it's -- they noved t hat
Make Al l owance constantly all over, and they never ever

committed thenself to a particular |evel.

You know, average costs -- | think you heard in ny
testinony, I'"'ma little concerned about all the weight
that's being put on this audited study, |ike sonehow or

another that's going to then dictate what we do.
Partly -- you know, one of the things about the California

hearing process was it had all the trappings of a judicial

type -- you know, there was a hearing officer. It was a
Departnent -- California Departnent of Food and Ag that
was a panel. Wtnesses got up, they got sworn in. The
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Departnent issued a whole bunch of factual information
into the hearing record at the beginning. No w tnesses
were subject to cross-exam nation. You couldn't -- except
fromthe panel, but no one -- they could get those

heari ngs over in a day.

But the record was really, really broad, and they
coul d pick whatever -- whatever they wanted. And we never
had an opportunity -- | tried once, because the one
Wi tness that could be cross-exam ned was the Departnent's
witness. And | tried to get -- | tried to discern from
t hat Departnment w tness when they entered in the
manuf act uri ng cost studies into the record, how they
al l ocated costs inside that study, and | never got
anywher e.

So, you know, there was a big nystery about -- we
just trust that they did it right. And maybe they did. |
nmean, | really don't know. W never really probed it.

This tinme around, you know, the stakes are big,
and when we get an audited study, there needs to be a | ot
nore transparency. You know, the industry really needs to
digin. And | think that we're going to be sonewhat
frustrated, because these plants are all different.

And that's why | think, you know, M. Rosenbaum
asked ne about this conparison of all-mlk to mail box.
Utimately, a plant over tinme can't pay nore for mlk than
what they are getting out of the market, and that's goi ng
to be reflected over tinme in that mail box price. And the

all-mlk is a pretty good reflection of the regul ated
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price.

But when you see that gap w deni ng, you know t hese
plants are not able to recover that regul ated price out of
their product. That's a pretty good context to hel p guide
us as we get all of the other -- you know, hopefully we'll
massi vely i nprove the data that we have.

But, yeah, you're not going to get nme to say that
there's sonme magi ¢ nunber out of that survey that we ought
to cover.

Q Ckay. Thank you

You tal ked about how inportant it is to have the
Class | price as the higher and -- but you were concerned
that elimnating advanced pricing is radical, and that you
i ndi cate that hedging tools should react to the Federa
M1k Marketing Order rules, not dictate those rules.

Are we not sort of letting the hedging tools
dictate the Federal Order rules when we say that if
there's no futures contract for Class |, we can't
el imnate the advanced pricing?

A Well, you know, | heard all that -- that
di scussion. | spent days on that. And the fact of the
matter is, is that, you know, the way this systemworks is
that the Cass | handlers that have to be regul ated, that
have to be in, they -- you know, what nekes that tolerable
for then? Well, they know what the price is ahead of
time, and they know all their conpetition is paying that
price. Equal raw product cost is just huge to the fluid

handl ers.
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And, you know, when | heard that -- you know, al
this, you know, we got to acconmobdate hedging, it's Ilike,

wel |, you are going to require hedging. | nean, if these

guys don't know what their price is ahead of tine, and

t hey are open and exposed, then they got to hedge. Well,

t hen you' ve begun to dramatically undermne the integrity

of this whole system
And, hey, | think the hedging tools that are

avai l able are great. You know, the prograns that have

come out from you know, Ri sk Managenent Agency, DRP, and
so on, they are all wonderful. But the entity that keeps

this big ship that is the U S. dairy industry noving in a

positive direction is undergirded with the foundation of

Novenber 30,

2023

t he Federal Order program It's a marvel ous thing, and we

need to be very, very careful about nessing with it. And

that nmesses with it.

Q But the return to the higher-of, that -- that --
that would seemto call for new hedgi ng tools?

A. If the market -- if people want them they wll
get them There's plenty of market makers out there
apparently who are willing to do stuff.

Q Right. And if those tools exist, then advanced

pricing is facilitated?

A. Well, for those that -- that matter, | nean, you
know. It's -- it's -- 1 don't want to go -- | don't want
to get down that road. | think |I've nmade ny point clear.

Q Ckay. Thank you

And to be clear, MIk Producers Council supports
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Pr oposal
A

21 to raise the Cass Il differential?

Yeah, we think we nmade sone points. | guess you

got sone nore to make in cross. Thank you, Roger, for

letting
Q

me go ahead of you.

Very good. You're very wel cone.

DR. CRYAN. Thanks. That's all. Thank you.
THE COURT: Wbuld anyone else like to

cross-exam ne the wtness before | turn to the

Agricul tural Mrketing Service?

| see no one. And | invite the Agricultural

Mar keti ng Service's questi ons.

CROSS- EXAM NATI ON

BY Ms. TAYLOR

Q
A
Q
A.
Q
menber s

A

Good norni ng.

Good norni ng.

Thank you for making the trip out here.

My pl easure.

MPC, you talked with, | think, M. MItner about
bei ng nostly cooperati ve.

About how many nenbers does the organi zati on have?

We have got a little over 100 nenbers, but they

are fairly |arge.

Q

|"mgoing to try not to be repetitive. | want to

start on your support of elimnating barrels fromthe

f or mnul a.
You bel i

And you say you believe it's your best option.
eve it's the best option.

| was wondering if you could just expand on why

you think that is?
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A. Well, you know, Class IIl applies to all cheese
makers, all cheese, you know, people who are buying mlk
for cheese, and, you know, a lot of that is nozzarell a.
And, you know, listening to the testinony, which is very
consistent with our understanding -- and we're not in the
cheese business -- but our understanding is that the vast
maj ority -- | heard nunbers, you know, well over 95% of
the cheese that's sold is indexed in sone way to that
40- pound bl ock.

And clearly barrels have nuch nore than a 5%
i npact on the Class IlIl. They -- they began behaving in
very different fashion than what we -- what they had
historically when it was put in in 2000, and it's very
di storted. There are these kind of gaps between --
bet ween a 40- pound bl ock and 500- pound barrels are, you
know, just conpletely inexplicable, as |I |istened very
carefully to your witnesses -- the witnesses here that
could shed some light on that. | thought M. Bauer was
i ncredi bly persuasi ve.

Q And so | was wondering if you could comment on
your thoughts then about the inpact of barrel cheese
makers. We did have a few barrel nmakers testify about
dropping barrels fromthe fornulas and how they didn't
think that was a good idea, other than M. Bauer, who
supports it. And | was just wondering if you could talk
about what your thoughts are in response to their
comrent s.

A. Yeah. Well, | mean, everybody reacts and adjusts

TALTY COURT REPORTERS, INC.
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to the rules, and the rules don't change very nuch.
That's -- that's really the benefit -- you know, a benefit
of not having hearings very often. And business, if it
knows the rules, will adjust -- can adjust and wl |
adj ust.

And the barrel -- clearly the barrel folks, if
USDA no | onger considers the barrels as part of the
Class Ill formula, that may change the way they have to
price their barrels. But there -- a particular barrel
manufacturer, it isn't |ike one barrel manufacturer would
be treated different than another. The whole industry
woul d have a rule change, it would be announced, they
woul d know it, and they'd have to adjust accordingly.

Q On your manufacturing all owance testinony, on
page 5 you tal k about, in that first paragraph, about --
you talk in the mddle -- you tal k about the "totality of
t he manufacturing enterprise.” And the sentence, it
t al ked about setting -- "the fornula would m ss out on
evaluating the totality of the manufacturing enterprise.”

And | was just wondering if you could expand on
what you're tal king about there. What does that nean?

A. Well, renenber what this is -- this is a
repl acenent for. A product value systemis a repl acenent
for a direct survey of what plants pay for mlk in the
M nnesot a- W sconsi n ar ea.

Those plants that paid for -- that were reporting
during the MV price series, were reporting what they paid

for mlk based on the totality of their operation, because
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they had to conpete for a mlk supply. They had --
however way they utilized that m |k, whatever revenues
they were able to derive fromthat mlk, and this is what
t hey pai d.

The chal | enge you have when you go to a product
value is you pick out a few discrete products, and you
pi ck them out for very good reasons, because they are
consistent. They are big enough that you get a price
series and -- and well enough known costs, but you mss
out on the conpetitive nature.

And | thought -- you know, | referred to
M. Brown's testinony, there are no plants that make
excl usi vel y NDPSR products apparently, according to
M. Brown, and he is definitely an authority on this. So
everybody's got sonething that enables themto survive and
to make noney, and you can't just capture that if all you
are looking at is just that particular product.

And then you secondarily have the problemof if
you are an accountant and you go in there, how do you
actually allocate costs to that particular product? And,
you know, it's very challenging to do that. And you can
do it, but that's -- that's what | neant by that.

Q And so -- and | think that then | eads i nto what
you are tal king about how it's useful to have all these
datasets. But your belief is that still there's sonme --
don't know what the right word is -- but we'll say w ggle
roomfor the Departnent to have sone determ nation on

where to set those, and in your opinion, it doesn't
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necessarily need to be at a specific nunber or a specific
average or anything --

A Nope.

Q -- that's contai ned. Ckay.

THE COURT: El aborate, though, when you're noddi ng
your head yes as she spoke.

THE WTNESS: Yes. No. Hey, in sone ways you
have to play Solonon. There's w sdom and judgnent. And
what | appreciate about this process is all of us get to
cone in here and, you know, |oad you up with perspective,
and then you have got to actually cone out with sonething
that's defensi ble and based on the record.

BY MS. TAYLOR

Q | wanted to take a few m nutes on your chart on
page 6, because | want to nake sure that we understand
exactly what you wanted to show us, so when we go back, we
can evaluate it.

So when |I'm 1l ooking at this chart on page 6, | see
the red line, | think you said was the noving aver age.

And that's the mail box price; is that correct?

A That's the difference.

Q Ckay. So can you explain, go through it one nore
time?
A Sur e.

Q Yeah, that woul d be hel pful
A Ckay. So the mailbox is the constant at the
dollar sign. The blue line is the difference between the

all-mlk and the mail box. So the nmail box is constant, and
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the all-m |k noves up and down relative to the mail box,
and so this is charting the differences. And then the red
line is just the noving 12-nonth average of the
di fferences.

Q The rolling average?

A Correct.

Q Ckay.

THE COURT: Wiile we're | ooking at that, would you
expand on sone of the comments that would nake it appear
that the increase -- that what appears to be an increase
in the valuation of the ml|k m ght have been from ot her
factors such as whether the mlk was pool ed, or whether
Grade A went to the Grade B, or whatever other factors
m ght have been invol ved?

THE WTNESS: Okay. Certainly there -- there
are -- you know, we know that freight's gone up, so there
woul d be a larger freight deduction. GCkay? So that's
going to play a role in sonme of this increase.

But anot her big one could be the inability of the
plants to be able to pay the full -- sonehow or anot her
the noney isn't getting -- |less noney is getting to the
producers, because the gap between the regul ated price and
what the producer receives, which used to be narrow, is
now wi dening. So producers are not receiving -- they are
recei ving much Il ess than the regulated price, and that's
an indicator that the plant, you know, sonehow or another
there's an inability to get noney to the producers.

Now, that -- what inforns that on the cooperative
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side is reblends and assessnents that they are charging to
t heir menbers, because their manufacturing operations are
no | onger as profitable as they once were. And that
reblend is comng into this relationship, so that's part
of it. How nuch of it is? W don't know But it does
tell you that something changed in here, in this

rel ati onshi p.

Because this was a relatively stable relationship.
It got narrower after the 2008 Make Al |l owance change. It
shrunk a bit, and then it began to increase. And so it's
not a definitive, but it helps set the paraneters and the
context for all of the other testinony that cones into
t hi s heari ng.

M5. TAYLOR: And so if | could follow up on that,
because the judge was |leading to ny next set of questions,
which | do appreci ate.

THE COURT: |'m so proud.

BY M5. TAYLOR
Q So when we see on this chart the difference rise
in positive, so the all-mlk is getting a bigger variance

bet ween the mail box --

A. Ri ght .

Q -- and that's what you are tal ki ng about?

A. Ri ght .

Q But that variance neans that the producers are

actually getting that nmuch | ess than --
A Correct.

Q -- whatever the all-mlk price is?
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A Correct.

Q And so this seens to be -- we heard simlar
testi nmony conparing the mail box prices and bl ends show ng
that that negative difference is indicating that
manuf acturing all owances are not adequate.

A It certainly can point in that direction.

Q Ckay.

A And -- right. So the reason for this chart, and
bringing this to your attention is, to put sone paraneters
around it. Because you can see, you know, it -- it seens
like we're, you know, $0.75 difference in that range when
you take out the pandem c spi ke, not $1.50.

Q Ckay. That leads nme to ny next set.

So | ater down on page 5 you tal k about how
National MIKk is proposing a $0.55 adjustnment for both
Cass Il and IV.

My first question, just to make sure it's clear on
the record, that's a per hundredwei ght adjustnent that you
ki nd of --

A Yes.

Q -- use the fornulas and put those factors
t oget her --

A Correct.

Q -- okay, of what they proposed?

And then feeding into your graph on page 6, then,
in your opinion, that $0.55 is kind of around the average
di fference, and so that would be --

A Yes.
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Q -- that's appropriate, or the data indicates --
A Correct.

Q -- in your opinion --

A Yes.

Q -- IS appropriate?

A Yes.

Q Ckay. And so you also say in the data, prior to
2008, when we had the first adjustnent, because that
difference was al so positive, it indicated the need to be
an adj ust nent.

And when you saw the difference hover around zero
fromthat green line to sonewhere in 2015, that indicated
to you that the manufacturing all owances seened to be
adequat e during that period?

A Yes.

Q Ckay. So later on you talk about, in relationto
Proposals 8 and 9, you say, "The nmgnitude of change
contained in these proposals is way too large."

And are you tal king about as you conpare themto
the current |evels?

A And conpared to National MIK's proposal.

Q Ckay. And so do you have an opinion on those
proposals -- you know, this is kind of |ike a phase-in
approach over four years. Do you have an opi nion on any
of those particular years or are you tal king about the end
result, which is year four?

A. Well, the end result is certainly unacceptable.

In ternms of phasing it, you know, that doesn't
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make an undesirable result any better.

And you have heard ny skepticismor cautions,

about, you know, the usefulness. It is useful, an audited
survey, but there's -- that is -- that definitely cannot
be the be all, end all of telling us where Make All owances

ought to be.

And, frankly, Wsconsin Cheese Makers and | DFA
t ook Stephenson's and Bill Schiek's work and engi neered a
very substantial manufacturing all owance and said that
they are just following the study. And I don't blane
them but that's not the right approach.

Q Do you have any comments on Dr. Schiek's study
since that is California specific?

A Well, it starts with a baseline of California
specific. But you heard -- you heard what | think of the
California surveys. So, you know, the fact that he
engineered it is an interesting engineering approach. It
shoul d be taken into consideration, but it's certainly not
det erm nati ve.

Q | want to nove on to the Class | nover proposals.

At the top of page 8, the |last sentence there on
that first paragraph when you are tal king about -- you see

Proposals 14 and 15 as "underm ning the ability to
correctly discover the market value of m |k and then
translate that value into a properly aligned Class | price
inthe realtine.”

Just wondering if you can just expand on that

t hought .
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A. Yeah. | nean, you know, these decisions on
whet her to pool or not pool are nmade in realtine, and the
Class | price needs to incentivize folks to affiliate with
the pool in realtinme, and the Class | price needs to be

designed to be in the right place at the right tinme. And

t hese kind of catchups, you know -- | -- | get it. M

fellow producers, | still think of nyself as a producer, |
nmean, we're always -- you know, tended to think about, you
know, how much will that affect the mlk price? | -- | am

not immune to that, but |I'mnore thinking about the val ue
of the system And it's really inportant that the system
be properly designed if it's going to have anot her
85 years.
And we nade a big m stake when we gave up on

hi gher-of. We didn't have a hearing or we probably would
have snoked it out. Congress, it sounded |ike a good
i dea, there were sone other things going on at that tine
that | understand why it happened. Fortunately, | nean,
Congress only put it in place for tw years and then gave
USDA the discretion to change it after that. W tried it
out. It didn't work. It's undermning the integrity of
the system and it needs to change as qui ckly as possible.

Q So you are opposed to any type of adjuster
whether it's static --

A. Absol ut el y.

Q -- rolling, set for a year --
A. Yeah, that's just -- that's just putting lipstick
on a pig.
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THE COURT: That's what?

THE WTNESS: Putting lipstick on a pig.

M5. TAYLOR: Ckay. And with that comment, | think
AMS is done.

THE COURT: M. Laners?

MR, LAMERS:. If | nmay, Your Honor.

M . Vanden Heuvel caught nme off guard with the
guesti on whether or not | thought the Federal O der system
was illegal.

THE COURT: And you would like to --

MR LAMERS: And | want to make it clear, | do not
think the Federal Order systemis illegal. Okay? |'m not
sayi ng that.

But | am saying regardi ng the | anguage in the
order pertaining to the highest use, is that | feel |ike
sonewhere along the line that portion of the | anguage got
lost. So it was not to say -- and | apol ogize to
everybody in this room to nake it seemlike if | thought
this whole process was illegal and a sham | don't nean
t hat .

That's all | have. Thank you.

THE COURT: Thank you, M. Laners.

Are there any other questions at all for this
W t ness?

There are none. Thank you so mnuch.

THE W TNESS: (Good seei ng you agai n, Judge
aifton.

THE COURT: Thank you. And you nay step down.
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M5. TAYLOR: Can we nove his exhibit into
evi dence?

THE COURT: Thank you. Yes, i ndeed.

|s there any objection to the adm ssion into
evi dence of Exhibit 3857

There is none. Exhibit 385 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 385 was received

into evidence.)

THE COURT: Now, Dr. Cryan is next. |It's about
10: 30. Let's take a five-mnute stretch break. Please be
back ready to go at 10: 35.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record. It's 10:37.

M. English, do you now cone back to continue your
Cross-exam nati on?

MR. ENGLISH: Wth your perm ssion, Your Honor,
yes.

THE COURT: Good. You may.

MR, ENGLI SH.  Good norni ng, again, Your Honor.
And good norning again, Dr. Cryan.

THE WTNESS: Good norning, M. English

ROGER CRYAN,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
CROSS- EXAM NATI ON

BY MR ENGLI SH:
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Q So when we left off yesterday evening, | had
conpl eted ny exam nation with respect to Cass Il --

THE COURT: A little nore volume for the
guesti oner.

BY MR ENG.I SH:

Q | had finished ny exam nation with respect to
Class Il, and so now | would |like to focus our attention
on Class | differential, not exclusively Proposal 20, and
to sonme extent your conversation about 19, but a fair bit
of that is about MG s Proposal 20.

And simlar to ny questions about C ass ||
yesterday, regardl ess of what association nenbers m ght
have with Prairie Farnms, Anerican Farm Bureau does not own
or operate any Class | plants, correct?

A That is correct.

Q And do you agree that Federal MIk Order prices
are designed to be mninmum prices?

A Yes.

Q What is the inportance of the idea that Federa
Orders are designed to be mninmum prices?

A " mnot sure | understand what your question is.

Q Well, you sort of hesitated when | asked the
guesti on about Federal Orders are designed to be m ni num
pri ces.

So now |''mwondering with mnimum prices, does

that nmean that there is necessarily the concept that

mar ket prices will be higher than the m ni mum price?
A. Not necessarily. There are four classes of mlk,
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and there are -- the Cdass | price is the mninmmprice,
and it essentially can enforce mni mum price because
Class | handlers have to participate in the nmarket.
The Cass | price is not based on product that --

G ass | product value m nus Make Al lowance. [It's sinply a
price that then has to flow through the market to the
consunmer. The only mininumprice in the systemthat
really has to be paid is the Cdass | mninmumprice. The
m ni mum prices for the other three classes are subject to
depooling, and so they -- they are a tradeoff between
payi ng the m ni mum price or not participating in the
Federal Order system

Q Is it your view, then, that Cass | mninumprices
shoul d be set higher than what the market price would be?

A. Say that again.

Q s it your view that the Federal Order m ni num
prices set for Cass | should be higher than what the
mar ket woul d ot herwi se be?

A. They are. The nature of the systemis that
Class | pays a higher regulated price in order to obtain
benefits through the regulatory system

Q And what is the benefit of participating in the
regul atory systemfor Class |?

A. The availability of mlk.

Q Do Class | prices actually nove mlk to d ass
pl ant s?
A | believe so.

Q How does that happen when m |k -- when the noney
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for Cass | is pooled anong producers who can voluntarily

pool or not?

A. The choice -- the opportunity to pool depends on
participation -- it depends on association with the
Class | handler. If you do not deliver to a Cass |

handl er, you cannot pool any of their mlKk.

Q |s that really true, sir? | nmean, can't you find
many ot her ways w thout ever delivering a drop of mlk to
a Cass | handler?

A. As an individual producer you can, but that's got
to be associated with -- you have to be associated with
t he cooperative or sone other organi zations delivering to
a Cass | handler.

Q But the bulk of the mlk delivered in this
country, whether to Cass | handlers or other, is --
el sewhere, other manufacturers, is cooperative mlKk,
correct?

A Yes.

Q And cooperative mlk, then, as we see with pooling
and depooling, or with the Order 30 Class | utilization of
6% very little of that mlk is actually delivered to
Class | plants, is it?

A. The Class | plants are supplied with the mlk they
need, and the rest of the m |k goes to other uses.

Q But G ass | handlers often have to pay over-order
premuns in order to get the mlk, correct?

A " mnot aware that there are a lot of those at the

nmoment .
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2023

Q If every one of MG s nenbers and ot her | DFA
nmenbers who appear later in the hearing say they pay
over-order prem uns, are you saying they are incorrect?

A |"msaying | don't have that information.

Q Actual ly, | thought your answer was you are not
aware that it's happening.

A. |"'mnot aware that it's happeni ng.

Q Let me cone back to ny questi on.

Does a higher Class | differential paid into a
pool, shared across the wi de pool, actually nove mlk to
Class | plants?

A. It does because it incentivizes producers and
cooperatives to participate in the Federal O der pool,
whi ch incentivizes themto deliver to a Cass | plant in
order to associate mlk with the pool.

Q Do you know for a fact in an order lIike Oder 30
with 6% Class | utilization that there's actually an
incentive to nove any mlk to a Class | plant?

A. The systemis designed to provide that incentive.

Q s that the case in Order 30 because the system
i ncl udes a provision in paragraph 55 for transportation
credits?

A. l|"mnot very famliar with the Order 30
transportation credit provision.

Q Isn'"t it a fact that that provision exists
preci sely because otherwise there is no incentive to nove
mlk to Class | plants in Oder 307

A. |"mnot very famliar with the transportation

r TALTY COURT REPORTERS, INC.
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credit provision in Order 30.

Q Wul d you agree with nme that if Class | priceis
set too high relative to the actual value of mlIk for
fluid use, that that will |lead to overproduction of mlk?

A No. There is no such thing as overproduction in
the current regi ne because we have a -- we participate in
an international market. W -- you know, at a time in the
1970s and '80s when we had a relatively isolated dairy
market, and if prices were higher, they |led to governnent
buyi ng stocks of dairy products. W don't have that
situation now. W have a -- we have an export-oriented
dairy industry. Markets are -- markets clear in a broader
sense, and we do not have support prograns that buy up
product to -- to -- that reflect sonme sort of unnecessary
surplus. So there is no such thing as overproduction
under the current regine.

Q Well, that's -- |I'Il accept your use of the terns
t hen that, nonetheless, you agree that if the O ass |
price is high relative to the value of fluid use, any
production results fromthat will end up in Cass IV
products that are exported, correct?

A Cass Ill products. And they would be -- there is
a demand donestically as well to broader international
mar ket. There's a broader market nationally and
internationally. That's not the purpose of the Federal
Order, to -- to sell into international markets. But the
Federal Order is less constrained today by the size of our

donmestic market than it was 40 years ago.
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Q But that |ess constrained necessarily neans that
we have to find export markets for Class Il and O ass 1V,
correct?

A. We do, and we woul d anyway.

Q Wel |, doesn't there necessarily, since you don't

use the word overproduction, nean that if there is nore

m | k produced because Class | prices are set high, and as
aresult, that mlk goes into Class IIl or Class IV, it is
exported, that's the lack of constraint, correct?

A. That's the lack of constraint. W are conpetitive
in the world market, and part of our production goes into
exports.

Q As a basic principle of economcs, do you want the
price of fluid mlk to track actual demand supply?

A. Yes, and it does.

Q And part of that is nowthe Cass | utilization in
the United States for all mlk is approximtely 18%
correct?

A. | f you say so. One of the graphs that was
presented during this proceeding showed Class | mlk and
Federal Order m |k overall, and it seened to ne that
Cass | mlk has been, you know, not -- not rising, but
not declining substantially. 1It's roughly a flat vol une.

Q You don't think the evidence has shown that both
t he percentage and the actual vol une has gone down?

A It's -- it's gone down nodestly in total vol une.

Q You appear to criticize the USDSS nodel as being

only for an efficient market, correct?
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A It's -- the DSS -- the USDSS nodel is an -- is an
engi neered solution that only represents reality in a
central |l y-managed system It is a reasonable foundation
for assessing what the nost efficient flow of m |k would
be in theory. But there are differences between that and
what the results of a purely conpetitive market -- a
purely conpetitive market where there were hundreds of
mlk plants in every state, that's what it would | ook
like. But that's not what we have. W have a conpetitive
mar ket wth larger plants, |larger conpanies. And so
there's substantial differences between the results of the
USDSS nodel and what an efficient result fromthe current
mar ket woul d be.

The other thing about the USDSS nodel that's worth
| ooking at is that the production nodes in the nodel are

all constrained by the current plant volunmes, which

actually creates sone -- sone -- some binding constraints
in the solution for the nodel. | think that needs sone
consi deration, because the nodel doesn't -- and it --
while on the one hand it generates an efficient -- you

know, the nost efficient result given the current plant,
the distance to the current plants, it's not necessarily
the nost efficient if you read -- if you were in a
position to expand or rebuild plants.

Q Well, but -- okay. First, the nodel, not just
current plants, but National MIk asked for new plants to
be included, correct?

A. | believe so. | -- | heard sonething |ike that.
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| don't -- | don't -- | don't recall exactly. | wouldn't
testify to it.

Q Didn'"t Dr. Nicholson testify he was asked to and
i ncl uded plants that were planned as opposed to in
exi stence?

A | would defer to the record.

Q | f the Federal Orders are designed for m ninum
prices, doesn't the nodel provide a good goal for the
m ni mum price and then all ow over-order prem uns to adj ust
for market realities?

A. |"msorry, could you repeat the question?

Q G ven the fact that Federal M|k Marketing O ders
are to set mninmumprices, why isn't it the case that the
nodel, if it's a so-called engi neered sol ution, provides a
m ni mum price nechanismand then to the extent the actua
mar ket noves differently -- works differently, allow
over-order premuns to make up that difference?

A. l"msorry, | still don't understand what the
guestion is.

MR, ENGLI SH: Could you repeat it again, please?
THE COURT: No. | don't want her to take that

So you are asking him-- | am having trouble, too.
What is the "why" you want himto answer?

MR ENGLISH: | will try it again, although
t hi nk the question was perfectly clear, Your Honor.
BY MR ENG.I SH:

Q You agree that Federal Orders set mninmum prices,
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correct?

A Yes.

Q G ven the fact that Federal Orders establish
m ni num prices, and the nodel, in your view, provides an
engi neered solution for a sort of perfectly efficient
mar ket, why don't we allow over-order premuns to then
fill in the difference where reality is different from an
engi neered sol ution?

A Vell, there's two -- let me answer it in two
parts. One of themis to the extent that the nodel is the
basis for setting the Class | differentials, then we would
be relying on the -- on over-order premuns to kind of
fill in those gaps.

But the other thing is, it's a reasonable thing to
make sone adjustnents to the nodel in establishing the
Cass | differentials for those circunstances where it is
foreseeabl e what the -- what sort of the conpetitive
i ssues are that would generate different results or that
equity would dictate should generate different results.

Q s it a reasonable set of adjustnents to adjust
for the nodel for just under 2,900 of the counties in the
continental United States out of 3,108?

A. | wouldn't -- | have not | ooked at every county.
| have not | ooked at every situation. But | have
certainly heard the convincing argunents from sone of

National MIk's wtnesses that there are circunstances

where it's a reasonable thing to make adjustnents to -- as
| said in the testinony, to -- for exanple, to recognize
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that a netropolitan market is served by a couple of plants
on opposite sides of town, and that the fact that the

engi neering sol ution suggests that there should be a big
di fference between the two because there's a | ot of

popul ation in between two plants that are 30 mles apart.

Doesn't nean that that -- you know, that the -- that's a
reasonable -- it's a reasonable thing to kind of snooth
those things out to -- to apply a closer relationship than

t he nodel m ght suggest.
The thing about a nodel like that is that there's

sone things, sone tipping points where you could have a
very big difference that nakes sense from an engi neering
poi nt of view between two places where, in a conpetitive
market, it wouldn't follow

Q Shoul d AMS enbrace or wite into regul ations
prices that would represent an inefficient market?

A. No. | nean, the objectives -- ny understandi ng of
the objectives that National MIk is pursuing in their
adj ustnents, and certainly the objectives | would hope
t hat USDA woul d apply, is to actually nmake adjustnents
that -- that represent the results from-- from an
efficient market, like an efficient conpetitive nmarket
which is, again, very different fromthe sort of central
planning that is -- that is the only direct application
for the nodel al one.

Q So | eavi ng asi de what any adjustnents have made --
l et nme ask the question a slightly different way.

Do you agree that AMS should establish, in the
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regul ations for mninmum prices, representations of an
efficient market?

A. O an efficient conpetitive market?

Q Yes. Do you agree with that statenent?

A | agree with that statenent, and that differs from

t he exact results of the nodel.

Q How does that differ fromthe exact results of the
nodel ?
A. | have just been explaining it.

Q What specific ways?

A. As | said, there are situations, for exanple,
where a netropolitan market is served by multiple plants,
and it's a reasonable thing for those nultiple plants to
have a simlar Class | differential, even if the nodel
woul d i ndicate that they should have a very different
nodel -- differential, just because, for exanple, there's

a large population in between two relatively close plants.

There are -- there are -- there are -- and there are a
range of other reasons that -- that don't -- you know,
there are -- there are a nunber of reasons that Nati onal

MIk is offering evidence on.

| f you believe that there are differences, if you
believe there is -- that is not justified, I would -- |
woul d, you know, encourage you to put on w tnesses, as |
amsure you will, that woul d suggest alternative
adjustnents. And | will trust ultimately in USDA to make
fair and equitable adjustnents to the nodel based on the
record and what they hear fromboth National M|k and
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ot her groups.

Q Wel |, speaking again of the adjustnents and
turning to Exhibit 384, which is Amrerican Farm Bureau
Federation Exhibit 5B, and it's the fourth page -- | have
to say the fourth page, because as you suggested
yesterday, not every one is |labeled with a figure -- so
this is the fourth page, the difference between NWF
proposed differentials and the average May and Cct ober
nodel esti mates.

Do you see that docunent?

A | do.

Q Is it a reasonable set of adjustnents for a range,
as you have shown, of minus $0.75 to plus $1.15, which is
$1. 90 range?

A | don't assunme that it's unreasonabl e.

Q s it reasonable that the plus $1.15 is -- a
little hard to know whether it's Panhandl e Texas or
Sout hwest Okl ahona -- would you agree that's where that
is, that $1.15 is either in Northeast Texas or Southwest
&l ahoma?

A Yeah, it appears to be South -- sort of Southwest
Ckl ahoma or -- yeah.

THE COURT: So say agai n what you just said,
Dr. Cryan.

THE WTNESS: That $1.15 is -- appears to be in --
i n Northwestern Cklahoma (sic), just to the east of the
Texas panhandle. Presumably sone of those lines reflect

the zoning of these -- you know, the establishnment of the
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zones rather than individual county nunbers.
BY MR. ENGLI SH:

Q Now, you al so say, | believe, that October woul d
be a better nonth to use, in your view, than the average?

A It would seemto be.

(Court Reporter clarification.)
THE WTNESS: Yes, it would seemto be.
BY MR ENG.I SH:

Q Doesn't that overstate the value of mlk froma
m ni num price perspective given the fact that there's
times of the year where it would be the other way because
of May in nost |ocations?

A | think it's reasonable to set the C ass |
differential in such a way that you adequately neet the
fluid needs around the cal endar, year round.

Q Gven 18% Cass | wutilization nationw de, do you
have any evi dence that we do not have a sufficient anount
of mlk for fluid use in this country already?

A. Do we have enough m | k?

Q For fluid use.

A We have enough m k. The question is, is the
systemset up to deliver it to those plants in a way that
is fair and equitable to producers.

Q Doesn't that go back to ny original question, that
do Class | differentials actually nove mlk to plants?

A. And as | said, they do.

Q In an order with 6% Class | utilization, like the
Order 30, whether it's a $1.80 or $3 as proposed by
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National MIk, $3, 6%is $0.18, correct? A $3 Cd ass |
differential in Mnneapolis at a 6% utilization is $0. 18,
correct?

A Maybe.

Q You're an economst. You can't do that math with
$37?

A | won't do math on the stand. The last tine | did
that | spent three hours doing math on the stand and spent
nmy di nner break doing math for the judge and the
cross-examning attorney. So |'mnot going to do math on
t he stand.

Q W1l you accept that 6% of $3 is $0.18 if you
don't do the math yoursel f?

A | f you say so.

Q How nmuch m |k can you nove at $0.18?

A You tell ne.

Q No, you are the wi tness who has just said --

THE COURT: You don't have enough vari abl es for
your hypot hetical .

MR. ENGISH: [If | need nore variables, then
sonebody woul d object that | have too many vari abl es.
BY MR ENG.I SH:

Q |'ve got $0.18 contributed to the Federal O der
pool in Oder 30 if National MIKk's proposal is adopted,
and |I' m asking how much m |k can you nove to a plant in
M nneapol is for $0.18?

A $0. 18 a gal | on.

Q $0. 18 a hundr edwei ght .
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A. $0. 18 a hundredweight. [It's not just the price,
it'"'s the -- it's the -- | nean, the price is part of it.
It's part of the encouragenent to participate in the pool,
whi ch encourages association with Cass | handlers in
order to qualify for participation in the pool.

Q G ven the level of depooling in Order 30 based
upon class differences in Ill and IV, is that incentive
real ?

A. Say that again.

Q Is that a real incentive in Order 30, given the

ease and the level of which mlk is depooled in O der 307

A. | know a farnmer who -- who changed co-ops over
$0.30 a hundredweight. | think $0.18 is a significant
i ncentive.

Q Everybody gets that $0.18, don't they, who's

pool ed?
A. Everyone who pool s.
Q Yeah. And so everyone gets it, even though only

t he producers who ship it incur the cost, correct?

A. The organi zation with which that pool producer is
associated is allowed to divert mlk depooled mlk to
manuf acturing plants, manufacturing uses, in exchange for
their association with the Class | plant. And that
Class | plant needs to be supplied in order to have that
mlk diverted.

Q | want to conme back to a question | think was
asked by a different exam ner of a different w tness.

Just because you can raise prices on Class |, does
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that make it the right thing to do, given the fact that
Class | is only 18%of the total mlk supply today?

A. What is being proposed is a sinple update to
nunbers that are far out of date. Inflation alone has --
justifies probably nore than what National MIk's asking
for.

Q | s that how nmarkets work, that just because of

inflation, increase the price?

A. The -- the nunbers -- the nodel's been run. The
sane -- the sanme nethodol ogy in principle has been applied
that was applied in 1998, and it's being -- it's being

applied nowin order to update the nunbers to follow the
sane principles. Sone of the proposals out here that were
bei ng considered in this proceeding are sinply an update
foll ow ng the sane basic procedures, the same basic
principles as was done at the tine of order reform Most
of these nunbers have not been updated in 25 years. So
it's a reasonable thing to apply the sane approach and say
these are the updates that are necessary.

Q In the case of Cass I, however, in those
25 years, mlk production has gone up in the United

States, correct?

A Yes.

Q And Class |, absent sales, have gone down,
correct?

A Probably. | believe so, but not -- not

dramati cal | y.
Q How -- shoul dn't USDA consi der those changed
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circunstances in considering whether or not it should
follow a different principle today?

A To the extent that | would believe that, it would
be because the mai ntenance of the systemrequires an
incentive to participate. It requires a PPD above zero.
And then there are argunents that differential nakes
shoul d be even higher in order to better ensure the
hi erarchy of class prices and the availability of funds in
the cal culation of the PPD that encourages participation.

Q s there a point at which Cass | utilization

drops to a level the Cass | becones irrelevant for this

pur pose?

A. | wouldn't -- | wouldn't identify a particular
| evel that that is irrelevant. Zero is probably -- nakes
it irrelevant. Beyond that, | -- | wouldn't -- | wouldn't

put a finger on any particular |evel.

Q You have this discussion about -- and you actually
used the word "overproduction” in your testinony, by the
way, so | didn't use it on my own. You say, "The purpose
of the Class | differential" --

THE COURT: \Whiere are you, M. English?

MR ENGLISH Well, | don't have a page nunber,
but it's fromhis testinony. | took a quote. | nay have
to get back -- I"'mliterally quoting fromhis statenent.

| apol ogize, this was the testinony | got yesterday,
and -- but I wll quote fromit. If I have to cone back
wth acitation, | wll.

"The purpose of the Class | differential" --
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THE COURT: You are saying that it is on
Proposal 217
MR. ENGISH: It is in his Exhibit 383. It is not

on Proposal 21, because that is Cass Il. It's on the
di scussion of Cass I. |[If you want ne to take a break to
find the citation, Your Honor, | will. He can tell ne he

didn't say this --

THE COURT: Okay. I'mgoing to listen for your
words. | think you are on page 2, but go ahead.

THE WTNESS: | used the word "overproduction”
in --

MR. ENGLI SH: It's not on page 2, Your Honor,
because --

THE WTNESS: -- in criticizing Ms. Keefe's use of
the word of "overproduction,” indicating that there is no

such thing as overproducti on.
THE COURT: Thank you.
BY MR ENGLI SH:
Q And let nme read you the quote, and you can tell ne
that's the intention of what the statenent was on page 8.
A On page 8, that's what | found, near the bottom
Q Yes. You are correct.
A. Thank you.
MR, ENGLISH It's on page 8, in the conclusion,
Your Honor.
BY MR ENG.I SH:
Q "The purpose of the Class | differential is to

assure a fluid mlk supply and orderly marketing of mlk
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overall. A higher Cass | differential wll do that. It
wi |l not cause 'overproduction' per se, which doesn't
really exist as long as processing capacity can keep up."
So first, your use of "overproduction" is not your
word, you are saying here that it was from --
A Ms. Keefe.

Q -- Ms. Keefe?
A That's correct.
Q Now, the part about "it doesn't exist as |long as

processi ng capacity can keep up,"” you don't nean C ass |

processi ng capacity can keep up, do you?

A No.
Q Because by definition, Class | processing
capacity -- let ne back up.

You are not saying that Cass | processors don't

run as much mlk as they can based upon what consuners

require?
A No.
Q Isn't it the case that there have been tinmes when

processing capacity in sone parts of the country has not
actually kept up, such as in the Northeast?

A On a tenporary basis, yeah. But there's been a
rapi d construction of all kinds of processing plants,
manuf acturing plants. You have a | ot of cheese capacity
now, and we have a substantial anount of nonfat dry mlKk
capacity.

Q But until that capacity is built, doesn't that

nmean there's overproduction?
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A. To the extent that a seasonal surge in production
can lead to m |k dunping because there's no place to put
it, then that can be -- that's arguably overproduction.

M1k dunping isn't necessarily an inefficiency.
If mlk production is seasonal, a certain anount of
dunpi ng over a week or two could be a logical result of an
efficient systemto nmake sure there's enough mlk for the
rest of the year.

Q Do you think processors have an obligation under
the Federal Order systemto ensure that processing
capacity keeps up with production regardless of the retail
and consuner realities of ultimately selling the product?

A. No. And they don't have to, the narket takes care
of that.

Q The market takes care of it by resulting in |ower
prices for manufactured products?

A. By buil di ng manufacturing plants.

Q And that additional capacity running in Cass Il
or Class IV will have sone inpact on the prices of those
products returned to producers, correct?

A Sone inpact. But, again, we are selling -- in
particular, we are selling Cass IV products into an
i nternational market where additional volune has a
relatively small inpact on world prices.

Q You also state that fluid plants today are
typically running with slack capacity.

A Fluid pl ants.

Q Fluid plants.
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A. Ri ght .

Q Correct. If they are running at slack capacity,
doesn't that mean they don't need nore m | Kk?

A They need -- not necessarily, no. Not
necessarily.

Q Have you heard testinony this week about plants

2023

closing, especially fromM. Hoeger, in the Order 32 area?

A. | don't recall it, but | -- | defer to the record.

Q You know that plants, Class | plants, are

routinely closing in this country, correct?

A. W have a |ot of Class | plants.

Q But we have closed a fair nunber, haven't we?
A | believe so.

Q Isn't that the result of consuners buying | ess

fluid mlk, and fluid mlk plants are not able to run as

much mlk as they used to for those plants?

A The -- | think it's the result of a stable narket.
There are still -- when a new plant is constructed,
it's -- it's -- mathematically speaking, it's taking

vol une that was being handl ed by other plants, and so
pl ants cl ose.
Q And to the extent plants are running less fluid

mlk, isn't it the case that a nunmber of fluid mlKk

pl ants, whether proprietarily owned or cooperative owned,

are running through their plants products that are not
m | k based, but nonetheless claimto be dairy products?
A. Coul d you specify?
Q Cat mlk, alnmond mlk, products |ike that?
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A. Products that have no | egal foundation for the --
that nam ng, and yet are | abel ed as such?
Q |'"'mnot here in the | abel conversation, sir. |I'm

just asking, if that's what they are called. And, I|isten,

|"mnot getting into a dispute about that. |'mnerely
saying, isn't the case that in order to fill capacity in
plants that are -- as you say, have slack fluid capacity,

that one way plants are dealing with that as opposed to
closing is to run through their plants products that use
the nane mlk, like oat mlk or alnmond mlk or soy mlKk,
correct?

A. | knowit's been the | ongstanding practice for
dairy plants to also bottle orange juice, and Belly Wash,
and a range of other products that can take advantage of
the existing infrastructure. | don't -- | don't have
knowl edge of fhand of plants that are al so producing mlk
substitutes in the same plant, but it doesn't seem
unbel i evabl e.

Q That's a devel opnent since Federal Order Reform
correct? It's a change in the universe, correct?

A What is?

Q The running of those kinds of products, oat mlk
soy mlk, and alnmond mlk, through fluid mlk plants,
correct?

A. | don't believe that has anything to do with
Federal Order Reform

Q | didn't say it did. | said that's sonething

that's a fact that didn't exist at the tinme of Federal
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Oder Reform correct?
A. | don't -- | don't recall how |arge the soy mlk
mar ket was -- the "soy mlk," quotation, air quotes --

mar ket was before 2000, but | believe there was sone

mar ket for the -- for soy beverage.

Q It has vastly expanded since that tine, correct,
sir?

A | believe so.

Q And oat mlk, I think, is a developnent in the

| ast five years, correct, sir?

A. | believe the volune was grown quite a bit in the
| ast five years, yes.

Q Do you believe the Class | processors are making
the best efforts to nmaxi m ze sales and increase production

of fluid mlKk?

A. | believe the Class | processors --
Q Yes.
A. -- are doing their best --

Q Are doing their best to maximze their sales and
to find innovative ways to increase sales of Class |I?
A | suppose they -- that's in their best interest,

so they are doing that.

Q Have you heard testinony in this proceeding that's
happeni ng?
A. Ofhand | don't recall any specific testinony to

that effect, but | would defer to the record.
Q Do you agree that growth in Class | has to start

and end with consuners?
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A. | nmean, if it was as sinple as that, we woul d have
no reason for pronotion prograns or nmarketing departnents.
But it does have to run through consuners.

Q Wel |, okay. Another way of putting it is

processors wll only be able to process nore mlk if

buyers will buy it, correct?

A. Fluid processors will process nore mlk if
consunmers will buy it, correct.

Q Let's see -- let's go now and tal k about C ass

prices and whether it's National MIk's proposal or how we
set it.
In setting Cass | prices, should USDA apply

consi stent principles?

A They shoul d apply a set of consistent principles.

Q Al right. | wll accept a set of consistent
principles, correct?

A. Sure. Recognizing that as a consistency, a
foolish consistency is the hobgoblin of [ittle m nds.

Q Do you think USDA has, in the past, applied

foolish inconsistency?

A Fool i sh consi st ency.

Q Fool i sh consi stency?

A. No. | think they applied a set of consistent
principles in 1998, and | | ook forward to them doi ng so
agai n.

Q | want to spend just a little tinme on Table 1
found on page 8 of Exhibit 383.

A. Ckay.
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Q So what is the source of each colum in this
table? So let's start with the Class IIl price. You have
used an average for each year, correct?

A. That's the source from AMS.

Q And the Cass IlIl price, of course, is based upon
a fornmula that USDA has established, which includes both
t he Make Al l owance -- well, not just both -- the

Make Al l owance, the yield factors, and ultimately, of

course, the price reporting for Cass IIl products,
correct?

A. Class Ill is based on -- that's right.

Q Ckay. Now, | looked at your citation for Table 7

on 63 Federal Register, page 4908, and | think the colum
that you are conparing Cass IlIl price to on Table 1 was
the basic fornmula price back at that tinefrane.
THE COURT: Was the what?
MR. ENGLI SH: Basic fornula price.
BY MR ENGLI SH:
Q Correct?
A. Which was the Class IIl price at the tine.
Q Yes, was the Class Ill price at the tine.
But the basic fornmula price was different fromthe
Class Ill price as cal cul ated today, correct? The
cal cul ations were different, correct?
A Yes.
Q Ckay. The basic fornula price was based upon two
factors, the survey of G ade B mlk and a change fromthe

prior nonth based upon the change in product prices,
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correct? In sinplest terns?
A. The Grade B price -- say that again, please.
Q The basic formula price -- well, let's back up
The basic fornmula place replaced the
M nnesot a- Wsconsin price, correct?

A. Ri ght .

Q The M nnesot a-W sconsin price was a straight-up
Grade B survey, correct?

A. That's right.

Q And the basic fornmula price replaced the
M nnesot a- Wsconsin price because there were concerns that
t he vol une and nunber of producers and purchasers of
Grade B m |k was shrinking such that there needed to be a
nore robust price surface, correct?

A. The basic fornmula price was based on the MN price
adjusted with a sort of zero sum product price adjuster
that allowed for a nore up-to-date price to be applied to
the Class Ill -- Class IIl pricing at the end of the
nont h.

Q Thank you. You said it much better than | did.

Thank you.
A So it was still fundanentally -- the BFP price was
still fundanmentally based on the MN price.

Q And the MNprice, again, was a G ade B price,
correct?

A That's correct.

Q To the extent USDA nmade a conparison in 1998, we

don't have any survey of Gade B mlk today, do we?
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A No.
Q So how haven't you nade an appl es-to-oranges

conpari son when you now use, on Table 1 on page 13, the

Cass Il price, which does not have in it a survey of

G ade B m | k?
A No. | don't think so. It's the Class IIIl price.
Q But you agree the Class |IIl price today is not

based in any way on a survey of Gade B mlk, is it?

A. The Cass IlIl -- the BFP was the Cass IIl price
in 1998, and the Class IIl priceis the Class IIl price
t oday.

Q Wasn't the point that USDA was conparing the price
of Grade B and G ade A back in 19987

A | think if they intended to do that, they would
have sinply used the MW pri ce.

Q Well, they didn't have an MN price, they had a
BFP, correct?

A. They did have an MW price. That was the price,
still collected at that tinme, upon which the BFP was
based. | think there was a specific intent to conpare the
fluid grade mlk price in those two states to the
Cass Il price, which was the principal regul ated
manuf acturing price at the tine.

This whole thing is based -- the whole cal cul ation
was i ntended to show the assessnent of the conpetitive --
the conpetitive -- the additional noney required in the
conpetitive market to attract mlk, fluid grade mlk, into

t he market over and above the basic manufacturing price in
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that market, in the M nnesota-Wsconsin, Class Ill, the
cheese mlk price is -- is the predom nant manufacturing
use, and it's an appropriate foundation for assessing
t hat .

Q Isn't the Class IIl price today necessarily
including Gade Amlk init?

A Yes.

Q Thank you.

A. Well, let ne back up. It is not a mlk price
survey. It is a-- it is a formula based on product
prices. So | don't believe that the products -- | don't

beli eve the products in the survey are necessarily --
necessarily require that they are based on -- they're nade
fromGade AmIlk. | don't believe that's -- that's a
mandate. | believe that butter, powder, whey, and cheese
can be produced from Gade B mlk and still be in the
survey. |If that's incorrect, | trust soneone will correct
it.

Q But regardless, it is also the case that products
made with Grade A are included in the survey, correct?

A The Class Il price in 1998 and in 2023 is applied
in the Federal M Ik Marketing Order system which says mlk
must be G ade A

Q Ckay. That's not my question, sir. So let's -- |
don't want to belabor it. | think we actually had an
answer a noment ago.

The reality is, today's Class IIl price that you

use in the first columm necessarily includes products nade
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wth Gade A mlk, correct?

A. You nean not all products in the survey are nade
with Gade B mlKk?

Q Yes.

A | would agree with that.

Q And, in fact, if Gade B mlk constitutes about 1%
of the mlk in this country, alnpbst certainly that
Class Ill price is largely, if not 95 or nore percent,
made up of Grade A mlk, correct?

A Pr obabl y.

Q Ckay. You al so assert that one reason for raising
Class | differentials -- and you discuss this with respect
to Class Il -- is that they nust be |arge enough to all ow

for consistent hierarchy of class prices, correct?

A That's correct.

Q We have had testinony on different -- other
proposal s, the conponent issue or the base Cass | skim
mlk price, aren't the points of those proposals to
establish that the correct price restraint relationship?

A Wi ch proposal s?

Q Whether it's the Issues 1 and 2 conponent pricing,
or the whole conversation in -- about the base Cass |
skimmlk price, isn't the purpose of those to establish
the price for proper relationship?

A. Al'l of themcontribute to establishing a proper
rel ati onshi p.

Q Isn't --

A. There are -- that's one of our priorities in
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this -- is -- in this hearing, is to support proposals
that -- that tend to put the class prices in the proper

relationship with one another --

Q lsn't --
A -- on a consistent nonth-by-nonth basis. Sorry.
Q " msorry.

So isn't the purpose of the variable portion of
the Class | differential to attract |ocation val ue of
mlk?

A. The purpose of what?

Q A variable portion, the portion of the C ass |
differential that varies fromcounty to county?

A Yes.

Q You agree that that's to address the | ocation
val ue of m |l k?

A That's correct.

Q Turni ng now nore specifically to your discussion

about MG 20. As to Grade A conversation --

MR, ENGLISH It is on pages 5 and 6, Your Honor.

THE COURT: Thank you.
BY MR ENG.I SH:
Q -- you say that Federal Orders "provided, and
continue to provide, a sound incentive to producers to

mai ntain Grade A status."”

2023

What evidence do you have that there needs to be a

continued incentive to maintain Grade A status in a market

where 1% of the mlk is Gade B?
A. The system has worked, and | think it's best to
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keep it intact.

Q Are you aware of any processor or manufacturer in

any class that actively seeks out G ade B m | k?

A. No. | don't know if there's such thing, but I

don't know. |I'm not aware of any.

Q Turning to the conversation on bal anci ng, on

pages 6 and 7.

Does Anerican Farm Bureau Federation have any

experience in the area of bal anci ng?

A. Yes. W have thousands of nenbers who are dairy

farnmers, who are cooperative nenbers, cooperative board

nmenbers, cooperative officers. W have nenbers who have

expressed their interest and concerns in establishing

policies to support prices in the Federal Order system

t hat encourage these bal ancing costs to be conpensat ed.

Q Have you neasured or cal cul ated what the cost is

for suppliers for bal anci ng?
THE COURT: For suppliers?
MR, ENGLI SH:  Suppliers for bal ancing.
THE WTNESS: | would say that | have | ooked at

the original justification in 1998 and applied a

simlarly -- a simlar approach.

BY MR ENGLI SH:

Q Agai n, that assunes that the market was static

since 1998, and there's been no changes in how mlk is

mar ket ed?

A. Well, there have been changes, and that's what

this is based on.
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Q Aren't sone of those changes that there are now
operations in Cass | that actually take mlk on a basis
where they are self-bal anci ng?

A. | -- | haven't heard that testinony, but if --
what | understand is on a regular basis, if a Cass |
handl er takes steps to better bal ance their own supplies,
they often do it on the basis of an arrangenent with the
cooperative where they -- where they -- where they pay
| ess for the mlKk.

Q Wiich is to say it happens outside the Federa
Order systenf

A. Ri ght .

Q You have got -- you have di scussion on page 7 of
haul i ng rates.

Aren't hauling rates already factored into the
Class | differential |ocation values in the nodel?

A. They are factored into the location differentials
in the nodel, which is that efficient novenent of mlk.
But it doesn't -- but it reflects -- the increase in
hauling rates reflects sone of the increase in costs of
bal anci ng by noving m |k fromdistant |ocations to fluid
pl ants when needed. |It's a specific elenent.

Q Doesn't it work the other way around that when
they are bal ancing, they are nore likely not noving the
mlk to the Class | plant, instead, noving it to the

cl oser manufacturing plant?

A. Wel |, depends on how you are tal king about
bal ancing. | nean, ultimately, the objective is to get
TALTY COURT REPORTERS, INC. 8961
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mlk to fluid plants when needed, and that when the --
when supplies are short, that involves noving mlk to --
fromfurther out into the fluid plant.

Arguably, the bal ancing also involves noving mlKk
to -- that's close into the flush season, is noving mlk
that's close into the fluid plant to further out
manuf acturing plants. But that all takes hauling. That
rai ses the costs. And hauling costs were part of the
consi deration in 1998.

Q So let's turn to the conversation on incentive on
page 7, and it wll tie into your discussion about
Dr. Stephenson's presubmtted but not yet provided
testi nony.

It appears fromyour testinony that your analysis
regarding the need to incentivize the Cass | nmarket and
t he val ue which should be perceived in the base O ass |
differential is based on the val ues cal cul ated during
Federal Order Reform from 1995 and 1996, correct?

A. Ri ght.

Q Have you done any econom c anal ysis or
cal cul ations to determ ne what that value is today?

A That's what Table 1 is.

Q | thought Table 1 was your analysis of the
di fference between Grade A and the Class IIl price.

A. That is, to the best of nmy understandi ng, what the
Tabl e 7 and 1998 represent ed.

Q So are you double counting? You are applying it

both to the Grade A piece and now to the incentive piece?
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"' mtal king about the incentive piece now, not the Gade A
pi ece.

A. Right. [Incentive piece is what -- what it takes
to deliver Gade A mlk to the market conpared to the
manuf acturing price. The set of mlk that's eligible for
delivery to bottling plants, what does it take to get that
m | k, having once incentivized the producer to maintain
the Grade A status, what additional incentive does it
require to nove that Gade Amlk into the -- into the
fluid market?

Q So goi ng back to Table 1 now on page 8, what is
the source for your information under the col um
"M nnesota" for "Gade A Pay Price" at 3.5%

A. That's the -- that's the price for fluid grade
mlk in Mnnesota according to the NASS.

Q And, again, 99% of which is now all G ade A
correct?

A | haven't |ooked at the -- | don't recall what the
percentage is in Mnnesota at the nonent, but it's in that
bal | par k.

Q You are aware that Dr. Stephenson's anal ysis
performed for MG was to value that incentive piece,
correct?

A Val ue what incentive?

Q That incentive piece. The purpose of his

testimony was to value that incentive piece, correct?

A. | read his testinony. | don't recall that
conclusion. | don't recall that elenent, but | would --
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if you say so.

Q So if | asked you to discuss your views versus his
vi ews, you don't have that information partly because he
hasn't testified yet, correct?

A Hi s testinony has been presubmtted. He sonmewhat
of f handedl y dism sses all three elenments of this. |
addressed the argunents that | thought needed be to
addr essed.

Q So com ng back to incentive piece, hasn't he found
that further increnental paynents are not necessary to

incentivize mlk to neet fluid processing needs?

A | don't know -- | don't recall that that's based
on any particular study. M -- ny recollection is that
that's based on his -- his opinion based on his

experi ence.
Q You didn't read his testinony as being a use of
the very sanme nodel that was used by National MIlk with a

di fferent output?

A. | f you are tal king about his -- his application of
t he average shadow price for -- for CQass | mlk versus
manufacturing mlk, as | said in nmy testinony, | don't

think that's appropriate, because it's a msinterpretation
of his own results.

| don't think that is relevant. It takes -- it
doesn't consider all the factors that have gone into his
establishing the mnimum dass | price. The engineering
approach of the USDSS nodel does not take any of that into

consideration. That's the reason why it has sone
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[imtations. It has to be adjusted, has to be considered,
and it doesn't really speak to what the m nimum C ass |

differential does.

The Cass | -- mnimumC ass | differential can be
| ooked at two ways. It can be |ooked at in terns of those
three elenents. It can be | ooked at nuch nore broadly in

terms of what is the mnimumdC ass | differential required
to contribute to consistent hierarchy of class prices,
substantial volunme of revenue available for the pool,

and -- and a general incentive over tine to nmaintain the
Federal Order systemto the benefit of producers and
processors.

Q W'l | hear fromDr. Stephenson about his
interpretation of his nodel.

It's not your nodel, is it?

A. It's not nmy nodel, but | understand it.

Q Do you understand it better than Dr. Stephenson?

A. | think I have thought of sone things that he
hasn't thought of. 1It's a very conplicated nodel.
There's a lot involved, and he did very good work in
putting it together. But it is what it is, and it is not
what it isn't.

Q Do you have any evidence that fluid mlk plants
are seeking out, but not receiving, sufficient raw mlk
suppl i es?

(Court Reporter clarification.)
MR, ENGLI SH Raw m |k supplies.
THE WTNESS: The system-- the systemgenerally
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works. At tinmes there has to be a premum But |ike

M. Sinms testified that, you know, over-order prem uns can
be epheneral, and regul ated prices can be nore durable,
and that relationship helps nmaintain stability and order
in the market.

BY MR ENG.I SH:

Q You say you're curious as to how capacity affects
the results in Dr. Stephenson's analysis, correct?

A. | do not understand whether he is establishing a
shadow price at a full manufacturing node that reflects
the val ue of an additional hundredwei ght of m |k being
avai l abl e, which would be presumably Iimted if that node
is full, or whether he is essentially representing the
shadow val ue of an additional hundred pounds of processing
capacity at that |ocation.

Q Wth respect to capacity, were you here when
Dr. Nicholson testified?

A | was.

Q And di d you ask hi mabout how t he nodel neasures
capacity?

A | had not seen -- | had not read Dr. Stephenson's
testinmony, his statenent, so | did not have a reason to
ask that, no.

Q You had opportunity to because it was presubmtted
at the sanme time as NWF 19, correct?

A Probably. | probably did have an opportunity to.

Q Are you aware that the USDSS s nodel neasures

nmont hly capacity?
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A. Mont hly capacity.

Q Mont hly capacity.

A. It's based on nonthly data.

Q It's based on nonthly data.

Are you aware of that?

A On a specific nonth's data, which neans it does
not take into consideration variation fromnmonth to nonth
aside fromrunning different nonths and nmaki ng sone ot her
conpari son.

Q You don't think it runs on nonthly capacity over a
period of tine so it does reflect seasonal production and
consunpti on changes?

A. | "' m not sure what you are asking ne.

Q Wel |, 45 seconds ago you said it's run on one
nonth so it can't take into consideration different
seasonal producti on.

And |'m saying, are you aware that it does run
mul tiple nmonths over a period of time, so it can refl ect
seasonal production and consunption changes?

A It reflects them-- it reflects the difference
froma nonth to anot her

Q Thank you again for your time, Dr. Cryan

MR. ENGLISH: | have no further questions.

THE WTNESS: Thank you, M. English

THE COURT: Who next has questions for Dr. Cryan?

| see --
THE WTNESS: | did ask Dr. N cholson by e-mail,
and | don't know whether this is -- he said --
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MR. ENGLI SH: | object.

THE WTNESS: That's fine. That's fine.

THE COURT: You don't want that information?

MR, ENGLISH No. It's clearly hearsay.

THE WTNESS: | understand. | agree. That's
fine.

MR ENGISH Well, that's fine --

THE WTNESS: That's fine. That's fine.

THE COURT: It was responsive to your saying --

MR ENGLI SH:  Yes.

THE COURT: -- you didn't talk to Dr. N chol son
about his --

MR, ENGLISH Ckay. |If you want to let him--

THE COURT: -- you had read his testinony --

MR. ENGISH. -- | just, you know --

THE COURT: -- you had it avail able, and you
didn't --

MR. ENGLISH Well, | understand. But
Ni chol son -- Dr. N cholson has testified. | nean, if

we're going to be able to e-nail

room - -

e-mai |

THE COURT:
THE W TNESS:

THE COURT: He's not saying he just e-mailed him

MR, ENGLI SH:

peopl e outside the

No.
l"mnot -- |'mnot arguing.

Yes, he is.

Aren't you saying you just did?

THE W TNESS:

| just received -- | received the

earlier today.
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THE COURT: Oh. | understand now, M. English
why you are objecting. Ckay.

THE WTNESS: And | understand the objection, and
| will not assist. On ny behalf, | will not assist.

THE COURT: Does anyone el se have questions before
| turn to the Agricultural Marketing Service for their
guestions?

| see none. The Agricultural Mrketing Service is
invited to ask questions of Dr. Cryan.

CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Good norni ng.

A. Good nor ni ng.

Q Thanks for com ng back to testify.

A Thank you for having ne.

Q l"mgoing to start with your Exhibit 382, and
that's where we're tal king about Farm Bureau's
Proposal 21. And so | want to try to synthesize
everything to nake sure we under st and.

So your proposal is to base the d ass |
differential solely on the cost of drying skim not
considering the cost of drying condensed.

A. Ri ght .

Q Ckay. And you want to incorporate the nonfat dry

m | k Make Al |l owance, whatever that is, whatever that turns

out to be --
A. Ri ght.
Q -- along the sane with the yield factor, whatever
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it is or turns out to be --

A. That's the proposal.

Q Ckay. And then whatever the accepted pounds of
solids and skim are?

A Correct.

Q Solids in skim okay. Excuse ne.

A. Accepted solids test in skimmlk, right.

Q Yep. Ckay.

On page 2 of that statenment, 382, in the m ddle of
t he paragraph the sentence reads, "However, we believe
that the sinple update using the presuned cost of nonfat
dry mlk processing achieves the original purpose of the
Class Il differential."

And | was wondering what -- if you could explain
what you think the original purpose of the Cass |
differential is.

A. | believe that the original purpose of the
Class Il differential was to cone as close to the C ass |
differential as was practical w thout incentivizing an

econom c drying of mlk just for that price difference.

The -- as | -- as | testified | believe in the statenent,
and certainly in cross-examnation, Cass Il was, at one
time, part of Class |, and it was -- it was the evol ution
of so many Class |l products into sort of

nati onal | y- branded and manuf actured and shi pped products
that argued for a national price for Class Il rather than
a location-specific price for Cass I1.

So the original purpose is to recognize that

2023
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Class |l processing in many cases requires the sane sort
of bal ancing services as Cass |.

Q And so that |eads to the next paragraph there,
where | think | understand you are sayi ng, which would
justify, in your opinion, the Class Il differential being
the | ower of whatever this calculated value is or the --

or the base Class | differential?

A. Yeah, | -- | have to say that's -- that would be
reasonable to -- to cap this at the -- at the base C ass |
differential, because that is consistent with our -- our

obj ectives of maintaining the hierarchy of class prices
and recogni zi ng the bal ancing needs of Class Il w thout
havi ng the price exceed O ass |

Q kay. | know you -- | think this was di scussed a
l[ittle bit yesterday -- oh, that's right. One other thing
before | turn to that question.

If we | ook at page 2, in the m ddl e paragraph, the
sentence, start of the paragraph is "the original $0.70."
And I'mlooking at the third line down, and I'll read the
clause: "The differential should not be higher than the
cost to convert that relatively standard C ass |
ingredient forminto a Cass IV form"

And I amwondering if Il and IV in that sentence
shoul d be reversed. And if not, then | just need you to
clarify for me what you nean.

A G ve ne a nonent to go over it.
No, | think that is right. The idea is that skim

condensed mlk is this relatively standardi zed Cl ass |1
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ingredient that's -- it -- you know, it's a -- mlkis --
skimmlk is condensed and shipped to the -- for
transportation savings, and is often used in Class ||
products, and that the original foundation here was to
| ook at the conversion cost of skimcondensed into
G ass |V
Thi s paragraph is sort of ainmed at taking stab at
the -- at what that would | ook |ike as opposed to just
using the full drying cost of skimmlKk.
| -- | asked a few people who said that, well, |

have tal ked to ot her people who said they had a hard tine
finding any sort of condensing costs, which if there was
sone record for condensing costs, that could provide you
an alternative based on the original argunment. But | also
think that -- that there's also an argunent for just using
the drying cost for skimmlk as well.

Q Ckay. And then I'Il turn to Exhibit 382, where
you do have a little bit on your Proposal 21 in the
begi nning on the second page.

A VWi ch exhi bit?

Q O, excuse ne, 383.

A Ckay.

Q And | do think -- well, my first question, in the
m ddl e of the sentence of the paragraph -- in the
paragraph, it has a bolded line. You have a sentence that
reads, "For several reasons, including nost specifically
the fact that nuch Class Il use is at distributing

pl ants."
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And | was wondering if you could -- if you had any
data or information to put on how nmuch Cl ass Il use
actually occurs at distributing plants as opposed to
standal one Class |l plants?

A. | do not. It certainly goes to sone of the
guestions that M. English was asking. And | suppose it's
alittle too late for a data request, although if we're
going to continue in January --

Q It's too late for data requests.

A Al right. Only USDA knows.

Q Ckay. And so | do think you touched on it with
M. English alittle bit today, but | have a simlar
guestion | wanted to ask about your thoughts on the -- you
know, the Federal Order systemtries to ensure that,
what ever the nunber is, plants producing the sane product
have simlar raw m |k costs, whatever that cost is.

And if you have Class Il use at distributing

pl ants where they have to pool, and according to you

there's a lot of that use, | don't have the nunber, as
opposed to Class Il plants that do not have to pool so
t hey cannot opt to do that, are we creating, |ike, you

tal k about, the potential disparity between the raw mlk
cost between those two plants?
A. Ckay. Yes, | can talk about it.
Certainly Cass Il plants can depool now, and when
they do, it is nore commonly based on which way the
Class IV price is noving, and now that relates to the

uniformprice rather than the $0.70 in the Cass Il price.
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Rai sing that $0.70 woul d cause -- there would be tines
when that nakes the difference for depooling C ass |
plants. But nuch nore frequently that would be the
di fference between IV and the blend price.

|'"d also say that there are benefits to plants to
pool, and that the, you know, Class Il use at the
distributing plants typically offsets sonme of the O ass |
val ue and reduces the pool contribution required by the
Class | plants. And by the sane token, there's oftentines
when -- when a plant, a Cass Il plant that depools
because it's -- because the Cass Il price is high, |
don't know what the disadvantage is to that. There's sone
di sparity, and it's based on pooling requirenents and that
conmbi nation. | would -- | don't argue against that. |
don't argue that that's not the case.

Q But it sounds like, in your opinion, the pooling
decision is nore based on the Class IV price, not on the
differential, and not on the increased differential that
you proposed?

A. | think nore -- it is nore commopnly based on the
di fference between Class IV and the uniformprice that is
on the Cass Il differential itself.

Let me give you an exanple that M. English
poi nted out, show -- was -- where nonths where it was
really the Cass IV price noving things nore than the --
nore than the differential.

Q Ckay. Turning to Proposal 19 which you support,
the National M|k proposal Class | differentials --
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A. We do support it in principle. W support the
approach that National MIk's taken. W recognize there's
need for adjustments. But ultinately, we believe that the
Departnent should, and will, examne it in detail and nake
a fair assessnment of what's -- what's an equitable and
appropri ate set of adjustnments to the nodel.

Q And you have a statenent right at the top of that
section that says, "In effect, the ebbs and flows of | ocal
and regional market conditions could wash away any sound
| ong-termprice relationship which may be hard to
re-establish.”

And | was wondering if you could expand on what
you nmean by that statenent?

A. | think that reflects what M. Sins testified to
about those -- about one of the reasons we have the
Federal Order system is to sort of stabilize these
rel ati onshi ps that can cone and go, you know, when the
suppl i es are needed, the arrangenents can be nade, and
t hey can be tossed out the w ndow when they are not.

The Federal Order system provi des sone certainty
and stability in the pricing relationships. It's
mar ket -oriented. It's ainmed at rel ationships that -- that
reflect the actual cost and opportunity costs associ at ed
with the whol e system

And as | testified, the systemprovides a fair
world for dairy farmers which encourages themto better
serve the entire industry and the public over the

| ong-term
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| think that's -- | think that's inportant that we
recogni ze the value of the systemoverall, that we have
t hrough ni ne weeks of this kind of at tines choked on the
bones. You know, we have -- we have gotten bogged down in
the details. And | think it's inportant on occasion to
recogni ze the big picture here, which is that the Federal
Order system provides -- has been a very successf ul

foundation, a very successful structure in which the dairy

i ndustry here has thrived. | think M. Vanden Heuvel said
sonet hing along these lines, and | think ny testinony
reflects that as well. | don't think we can overenphasi ze
t hat .

Q And | gather fromyour testinony on this proposal
you know, you | ook at the nodel that was used as a base,
as -- well, it's been testified to, kind of the nost
efficient way to nove mlk. But that's not reality, and
you go back into -- nostly on page 4 of your testinony, to
tal k about some of the other things that conme into account
of reality, which is justification why adjustnent -- well,
one, you say the nodel then proudly spits out conservative
estimtes on costs, and then you have sone reasons as to
why, and it nmakes sense to nmake adjustnents off the nodel
to account for sone conpetition, you know, plant
owner shi p, supply arrangenents, et cetera, of which the
nodel probably doesn't take into account.

Wul d that be correct?
A Yeah, two parts to ny answer. One is that the

nodel -- the nodel is the nost efficient result, if you --

TALTY COURT REPORTERS, INC. 8976
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

if you -- if you were naned conm ssar of m |k novenent and
had to make a deci si on about where everyone in the country
should get their mlk fromand which plant it should go

t hrough, that nodel generates the nost efficient result.

It does not correspond to a conpetitive mlk market where
there's multiple conpanies in nultiple markets conpeting
and finding different ways to appeal to different

cust oners.

So -- so the comm ssar approach would, in theory,
if we didn't value the -- you know, the inportance of
conpetitiveness and achieving efficiencies, it would -- it
would lead to slightly -- slightly | ower spreads across
the country, | believe. | believe the nodel is -- has
been established -- it establishes the spreads overall.

And | don't think -- | don't really think National
M I k's proposal, you know, changes that. | think they
have used these anchor cities as using the big picture
el ements of the nodel as a foundation, and they are naking
| ocal adjustnments. | do think a |ot of these |oca
adj ustnents are appropri ate.

Anot her adjustnent that -- that nakes sense is for
sone of the increases in the Pacific Northwest based on
the export volune. | don't know that the node
necessarily reflects where exports are noving out of and
what those -- what those val ues are.

| think the National M|k fol ks had sone

under st andi ng of what all those things -- | think they
made a | ot of decisions that -- you know, one of the
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reasons this hearing is going so long is because Nati onal
M|k needs to conme bring fol ks out and explain region by
region why there's a justification for doing what they are
doing. And | do think, you know, you are going to have to
exam ne each of those things and deci de whether it nakes
sense or whether it doesn't.

And | would anticipate, | would certainly hope,
that any of the proprietary handlers who feel that there's
ot her adjustnents that should be made will present those
and you will take those fully into consideration so that
in the end we have a systemthat uses the bones of the
nodel , which will still be, | think, sonmewhat conpressed
in terns of the regional variation, you know, conpared to
what the actual system generates, and -- and nmeke | oca
adj ustnents al ong those |ines.

Does that answer your question?

Q It does.
A. Thank you.
Q Yep. | appreciate it.

A. Certainly. And | appreciate your attention. |
appreciate the quality of the questions from USDA through
t he whol e hearing. |t denonstrates attention fromthem
and conprehension in ways that are reassuri ng.

Q Ckay. Let's see. | want to nove into
Proposal 20, your opposition to reducing the base
differential to $1.60. And I'mjust trying to -- | know
it's in your testinony, but I want to nmake sure we're

cl ear about it.
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And | take it, is this a proposal nodification you
are offering or just information as to justify why it
shouldn't go to zero, or are you saying, | think it should
actually be increased?

A | would say that it is an alternative proposal
wi thin the scope of the hearing, that rather than reducing
it from$1.60 to zero, we should consider increasing it
from$1.60 to $2.20, which lines up well with the m ni num
differential proposed -- the de facto mninmal differenti al
proposed by NWPF.

Q Ckay. So as you took on the three different
pi eces of the differential, you put information to justify
increasing the Grade A incentive from$0.40 to $0.67?

A. Ri ght.

Q Ckay. And that's based on sone ERS cost of
production estimates which you linked in your statenent to
say that that's a good proxy for saying what it costs now
to stay Gade A certified; is that correct?

A. That's a good proxy for the non- -- the sort of
non-feed production costs that are -- that are npbst
simlar to the sort of things that are required to
mai ntain G ade A standards.

Q Ckay. And then for the bal ancing piece, you put
on information to increase fromthe current $0.60 to
$1.04. And | think part of what -- part of that increase
is based off a percentage increase related to the increase
inlll and IV Make Al |l owances.

Am | reading that part correctly?
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A Yes.

Q And then part of that is to account for additiona
transportation costs to balance fluid plants?

A. Ri ght.

Q Because as | understood that M. English asked you
sone questions about that, is we do acknow edge that the
nodel accounted for sone transportation costs, as we j ust
di scussed, the nost efficient routes.

But you woul d argue there's additional
transportation on the balancing side of getting mlk to
fluid plants when needed that's not accounted for, and
that is what these transportation costs would represent?

A. Right. | think it's apples and oranges. The
difference that the transportation costs gointo
calculating the difference anong | ocation, that there's an
under |l yi ng cost associated with delivering, noving, you
know, shifting fromone group to another, shifting from
one location to another, and delivering distance supplies
for bal anci ng.

Q So, for exanple, as has been testified to at the
hearing, there's a lot of talk about how there's
stair-stepping of mlKk.

But in your exanple nmaybe -- so maybe t he node
accounted for the stair-stepping, but in your exanple,
maybe that didn't occur in reality, and there was actually
additional transportation costs incurred?

A Yeah. Balancing is different than the -- daily

and seasonal balancing is different fromjust a static
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solution as generated by the dairy -- by the USDSS.

And | would say, as | tried to make clear in the
testi nony, that as nmuch as possible, |I tried to follow the
|l ogic of the original decision in 1998 that identified
$1.60 as the minimumdifferential. | -- | tried as nuch
as possible to lay that out. In fact, | would not have
done this if there had not been a proposal to reduce it
from$1.60 to zero, having opened the door to what that
| evel should be, and recognizing that there have been
increases in costs across the board, and that there's a
value to establishing a sufficient mninum C ass | price
differential overall to the whol e workings of the system

W -- | did do that, and | did -- again, | did try
to follow the |l ogic of the 1998 decision as nmuch as
possi bl e, because so nmuch of what's going on in this
hearing is about sinply taking the existing |ogic of the
Federal Order system and the order reform decision and
updati ng the nunmbers according to the sane | ogic.

Q And on the last piece, the incentive to serve
Class | custoners, your sort of a proposal is to goto
$0.60 to $1.20. And you use Table 1 on the next page,
page 8, to conpare the Cass IIl prices, which are from
AMS, to the Grade A pay price in Mnnesota and W sconsin,
and you said those were NASS pri ces.

Did I catch that correctly?

A Ckay. Let ne clarify that. So that -- that
hi ghl i ghted sentence that -- that on page 8 that says,

"Altogether, increases in the foundation for these three
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el ements justify not a reduction of the O ass |
differential, but an increase of approximately $0.60."

| recognize that there is a negligible difference
between the -- and the incentive to serve Cl ass |
custoners follow ng the sane Table 7 logic from 1998
and -- and duplicating as nmuch -- as closely as | could to

t he sane conparison for --

Q Ckay.
A -- the '21 -- 2021 and 2022. So | am not
proposing -- we're not -- we're not suggesting that $1.20

increase. W're suggesting a $0.60 increase total, so --
and that includes no change in the |ast elenent --

Q Ckay.

A. -- the dass | -- incentive to serve C ass |
custoners only.

Q Ckay. | appreciate that clarification. Ckay.

And -- and | think as | read, with that in m nd,

t hat paragraph, then what you are tal king about is,
according to you, USDA used prem uns back in M nnesota and
Wsconsin to ook for what it needed to incent mlk to
Cass 1?

A. Ri ght .

Q And current premuns are |ess, but still above

$0.60, so the $0.60 is still appropriate?

A Yeah, premiuns in the sense that the -- that the
all-mlk price in that state is above the Class IIIl price.
Q Ri ght.

A. Yeah. That the all-mlk price for fluid grade
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mlk is above the -- is above the Cass IIl price. |
believe fromny -- fromreading into the -- everything I
could read into that discussion of Table 7 in the 1998
decision, | believe that that is -- that's what was done,

that there was a conparison of the fluid grade mlk price

for Mnnesota-Wsconsin to the -- to the Cass IIl price.
Q Bear with ne one second.
A Sur e.
Q | think that's it from AMS.

M5. TAYLOR: Thank you so nuch.

THE W TNESS: Thank you.

THE COURT: Dr. Cryan, is there any part of what
you want to enphasize that needs followup at this point?

THE WTNESS: | don't believe so, Your Honor. |
think I would just ask that these exhibits be whatever
officially whatever.

THE COURT: |Is there any objection of the
adm ssion into evidence of Exhibit 382?

There is none. Exhibit 382 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 382 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 383?

There is none. Exhibit 383 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 383 was received

i nto evidence.)
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THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 384?

There is none. Exhibit 384 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 384 was received

i nto evidence.)

THE COURT: Dr. Cryan, thank you.

THE W TNESS: Thank you

THE COURT: \What woul d happen if we broke for
l unch now, canme back at 1:15, and who woul d then be
invited to testify? Dr. Capps?

Al right, then. Thank you. Let's cone back at
1: 15.

W go off record at 12:14.

(Wher eupon, the lunch break was taken.)

---000- - -
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THURSDAY, NOVEMBER 30, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go back on record.

W' re back on record at 1:16.

M. Rosenbaum

MR. ROSENBAUM  Yes, Your Honor. Before we have
our witness take the stand, | would like to go ahead and
mark the exhibits that we're going to be using during his
t esti nony.

THE COURT: Excellent.

MR. ROSENBAUM And so let ne start by handing
Your Honor a copy of |DFA Exhibit 52.

THE COURT: Yes. Now, the AMS al ready gave ne siX
different exhibits. | don't have the exhibit nunbers on
them but they have got the stickers.

MR. ROSENBAUM  All right. Your Honor, the first
docunment is, as | said, |IDFA Exhibit 52, which we would
like to have nmarked with the next Hearing Exhibit nunber,
pl ease.

THE COURT: | believe that's 386 is
| DFA Exhibit 52. 386.

(Thereafter, Exhibit Nunber 386 was marked

for identification.)

MR. ROSENBAUM Al right. And then the next
docunent we would like to have marked is the one you have
|, think, in front of Your Honor. | think it says
| DFA Exhibit 53. It's alittle difficult to read, but Iet
me hand out that one.

THE COURT: Very good. |'mmarking that as 387.
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387 is IDFA Exhibit 53. Looks like this (indicating).

(Thereafter, Exhibit Nunmber 387 was narked

for identification.)

THE COURT: Al right. And then the next one.

MR, ROSENBAUM  Actual ly, Your Honor, the next one
is one that I'"monly giving to USDA now, so you woul dn't
have a copy yet.

THE COURT: Ckay.

MR. ROSENBAUM It's the one that's called
Abridged Curriculum Vit ae.

THE COURT: All right.

MR. ROSENBAUM And I'Il1l hand Your Honor a copy.

THE COURT: Thank you very nuch. So |I'm marking
that as 388. Exhibit 388 is Abridged Curriculum Vitae as
of March 19, 2022, of Oral Capps, Jr.

(Thereafter, Exhibit Nunmber 388 was marked

for identification.)

MR. ROSENBAUM And then the next one, Your Honor,
is the docunent that's an Analysis of U S. Dairy and
Nondairy M| k Dermand.

THE COURT: Al right. | have that.

MR. ROSENBAUM  And, actually, | think the
CurriculumVitae | should probably go ahead and mark as
| DFA Exhibit 54, along with it being Hearing Exhibit 388.

THE COURT: | DFA Exhibit 54 is Exhibit 388, the
CurriculumVitae.

MR. ROSENBAUM And then -- and then Anal ysis of
U.S. Dairy and Nondairy M|k Demand, | would ask that that
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be marked as | DFA-55, as well as the next Hearing Exhibit
t he nunber.

THE COURT: Al right. That next nunber is 389,
Exhibit 389 is al so | DFA-55.

(Thereafter, Exhibit Nunmber 389 was marked

for identification.)

MR. ROSENBAUM And then the | ast docunent that
| * m havi ng marked woul d be the docunent, the article, "I
Say M|k, You Say Myl k."

THE COURT: Yes. | can't wait until we get to
that one. That sounds great.

MR. ROSENBAUM Wi ch apparently there's a
| ong-runni ng j oke anobng econom sts with simlar titles to
t hese kinds of studies.

And in any event, this is |IDFA Exhibit 56, and
that would be, | think, Hearing Exhibit 390.

THE COURT: That's correct. |IDFA-56 is
Exhibit 390, "I Say MIk, You Say Myl k," spelled M Y-L-K
Al right.

(Thereafter, Exhibit Nunmber 390 was narked

for identification.)

THE COURT: And | still have three npre exhibits,
but you are not dealing with those at this tine,
M. Rosenbaunf

MR. ROSENBAUM Those are not my exhibits, Your
Honor .

THE COURT: Al right. Very good.

MR. ROSENBAUM And at this point then, | would
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like to call Dr. Oral Capps to the witness stand, and |
woul d ask that the -- well, start with that.

THE COURT: Al right. Dr. Capps, if you wll
make yoursel f confortable.

Now, is that leftover water fromDr. Cryan?

THE WTNESS: | just brought it. It's fresh.

THE COURT: GCh, good. Very good. |[|I'm gl ad.

Now, you may wonder what the purpose of the ruler
and the yardstick are. It may becone evident as we go
forward

Wul d you state and spell your nanme?

THE WTNESS: Oal Capps, Jr., ORAL, CGAP-P-S
suffix J-R

THE COURT: Have you previously testified in this
pr oceedi ng?

THE WTNESS: | have not.

THE COURT: |'d like to swear you in.

ORAL CAPPS, JR.,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

Now, if you need to adjust the position of the
mc, you can nove the base of it.

THE WTNESS: That will be fine. Can everyone
hear ne?

THE COURT: Actually, yes.

THE W TNESS: Good.

THE COURT: Surprises ne. You are quite a ways
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fromthe m crophone. Very good.

And it will depend on whether you |ike your papers
to the left of the laptop, to the right of the I aptop, you
m ght have to make adj ustnents as we go.

DI RECT EXAM NATI ON
BY MR ROSENBAUM

Q Good afternoon, Dr. Capps.

Can you pl ease introduce yourself by telling us
where you work and what you do there.

A. | -- I'"man executive professor and regents
professor in the Departnent of Agricultural Econom cs at
Texas A&M University. Been there since 1986, so | have
had a |l ong tenure at Texas A&M

Q And start with telling us what your educationa
background i s, please.

A My educati onal background was all about the 1970s.
From 1971 to 1979, | got four degrees fromVirginia Tech.
It was once called Virginia Polytechnic Institute & State
University. | have a degree in mathematics, a degree in
statistics, a master's degree in ag econonmcs, a Ph.D.
degree in ag econom cs.

Q And tell us what kind of things you have worked on

and taught in your career.

A. Over ny 40-plus career |I'man ag econom st, but
principally ny area is demand and price analysis. |I'ma
mar keting economst. | also ama quantitative anal yst,
mar keting analyst. | do a lot with applied econonetrics.
Q And do you -- in addition to teaching, do you do
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consulting as wel | ?

A. | run a center at Texas A&M | guess | failed to
mention that. But the center | run since 2009, I'ma
co-director. |It's called the Agribusiness Food and

Consuner Econom cs Research Center, or we |like to use the
acr onym AFCERC.

So it's an interesting center in the sense that we
operate like a consulting firm but within academa. So
we have governnent contracts, or private sector contracts
t hrough the center at tinmes, because of FO A requests or
just the fact that the project couldn't be done in a --
it's too short to be done by the tinme you get through all
t he paperwork going through the university, at that tinme |
do act as a consultant.

And | have an outside business consulting conpany
cal |l ed Forecasting and Busi ness Anal ytics, LLC that was
formed in 2001.

THE COURT: Whuld you tell ne the letters that you
referred to for the Texas A&M Research Center?

THE W TNESS: Yes. AFCERC, Agribusiness Food and
Consuner Econom cs Research Center
BY MR ROSENBAUM

Q And are you a certified business econoni st?

A. |"ma certified business econonm st by the National
Busi ness Econom cs Associ ati on.

Q And by your training and practical experience, do
you consi der yourself to be an expert in agricultural

econom cs and statistics?
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A Yes.

Q And | think you al so nenti oned marketing
econom cs; is that right?

A Yes.

Q And demand and price analysis, correct?

A Yes.

Q And we're going to be tal king today about

el asticities, correct? You are going to be tal king today

about also elasticities, correct?
A. Yes.
Q "Il be listening.

2023

And is that a technique that's used in the context

of demand and price anal ysis?
A Absol utely. 1t's one of the cornerstones of

m croeconom cs as wel | .

Q Ckay. And how about applied econonetrics, do you

do that as well?

A. In order to neasure the own-price elasticities,

one needs to devel op econonetric nodels, and that's where

t he applied econonetrics cones into play.

MR, ROSENBAUM  Your Honor, at this point I would

ask that Dr. Capps be recognized as an expert in
agricultural economcs and statistics, in nmarketing
econom cs, in applied econonetrics, and in demand and
price anal ysis.

THE COURT: |Is there any objection?

There is none. Dr. Capps, listen carefully

because you may have to help ne. | find you to be an
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expert in a nunber of fields, including: Economcs --
agricultural econom cs and statistics, nmarketing
econom cs, applied econonics, and demand and price
anal ysi s.
THE WTNESS: | would anend one word, Your Honor.
Appl i ed econonetri cs.
THE COURT: Econonetrics.
THE W TNESS: Yes, ma' am
THE COURT: Econonetrics. Thank you.
BY MR ROSENBAUM
Q So, Dr. Capps, have you done price elasticity
studi es over the years?
A. Many of them
Q Ckay. And have you done them both as an

academ cian and al so as a consultant to the private

busi ness?
A Yes.
Q G ve nme an exanple of what a private business

m ght ask you to take a | ook at, for exanple.

A Well, you know, we -- let's tal k about the private
sector. Done a lot of work involving -- for Kellogg's,
and they were interested in | ooking at demands for their
various products. And they were asking us to do a case
study if there would be canni balism between phytosterols
in orange juice in a product called Heart Wse versus the
regul ar M nute Maid orange juice, because they were
contenplating -- and |I'mnot sure where they -- what they

actually did, but they were contenplating the use of
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phytosterols in sonme of their products.

Well, that work allowed us to take a | ook at
nmeasur enent of elasticities and cross-price elasticities
that | will define in ny presentation for Tropicana,
Mnute Maid, the two Mnute Maid products, Florida's
Nat ural, and ot her orange juices.

Q Ckay.
A. That's one exanpl e.

| nterestingly enough, another exanple is not
related to agricultural econom cs, but Mary Kay Cosnetics
sold many -- still does -- itens. They wanted to devel op
optimal pricing strategies which required the use of
own-price elasticities and cross-price elasticities for a
| arge nunber of their products. | was able to do that.
Not able to publish it, highly proprietary, but that's
anot her exanpl e.

And nore recently | ooking at brands of yogurt,
Chobani, Yoplait, Dannon, and other types of yogurt.

Q Dr. Capps, is Hearing Exhibit 386 your witten

testinmony in this hearing?

A It is.
Q And is -- is Hearing Exhibit 387 the Power Poi nt
presentation that you will use today to take us through

t he nmaj or highpoints of that witten testinony?

A Yes.

Q Ckay. |If we could please put the PowerPoint up
and pl ease proceed, Dr. Capps.

A. Thank you very much. [I'll -- even though there's

r TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

8993



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 30, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

many words on the slide, | just use that as a tal king
point, so we'll see how this goes.
First of all, and I don't nean to insult anybody's

intelligence, but since we're tal king about the notion of
own-price elasticity, probably be best that we define it.

And | think you have had other testinony where
peopl e have done it, but for the sake of repetition,
own-price elasticity: The percentage change in quantity
of a product divided by the percentage change in the price
of m k.

When you get this neasure, what that neans is for
every 1% change in price, what is going to be the
correspondi ng percentage change in the quantity of that
product, here referred to as mlk. The reason econoni sts
like this, it's a unitless nmeasure, and it's, you know,
related to percentage changes, which in business
applications makes it a | ot easier to understand.

And as far as signs go, it should be negative, the
own-price elasticity.

| nmentioned the fact that it's unitless, but
there's three broad neasures that econom sts, once they
have the own-price elasticity, could determ ne the
character of the demand for the product.

| f an absolute value, the own-price elasticity
exceeds one, we call that an elastic demand. But to
translate that, that neans the product is sensitive to
changes in price.

On the other hand, if the own-price elasticity and
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absolute value is less than one, we call that demand for a
product inelastic. Still sensitive, but not sensitive in
general to changes in price.

And if by chance the own-price elasticity were
equal to one, we would characterize that product as the
demand for it as unitary el astic.

THE COURT: May | interrupt just a nonent.
Unitless, just so that that's clear in the record, spel
t hat .

THE WTNESS: Unitless, UNI-T-L-E S-S

THE COURT: All right. And so the beauty of that
is we don't have to deal w th hundredwei ght or pounds or
tons or anything |ike that.

THE W TNESS: Spot on, Your Honor

THE COURT: Al right. Thank you.

BY MR ROSENBAUM

Q And just to nake sure we're all on the sane page,
it's a product is elastic if a 1% change in price results
in a greater than 1% change in the anount and the quantity
sold, correct?

A Correct.

Q Ckay. Pl ease conti nue.

A. Now, to provide background on ny testinony today,
one of the key things when it cones to mlk is the
enmergence of plant-based mlk alternatives. [|'ll use that
phrase a |lot, and maybe to shorten ny words, | nmay use the
acronym PBMA, plant-based mlk alternatives.

And as you can see here on the screen, based on
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data that we were nade available to nme by Circana, which
used to be called Informati on Resources, Inc., and you can
see clearly that during various periods, the market share
for plant-based alternatives has increased from7.75%in
the pre-pandem c period. Over the period of June 28th,
2020, to May 15, 10.3% And then after that tine --

THE COURT: To May 15 of what year?

THE W TNESS: 2022.

THE COURT: Thank you.

THE WTNESS: And there is a typo on the | ast one,
it should be March 22 -- or the May 15 should be March 15,
2022. My bad, Your Honor.

MR. ROSENBAUM So -- and that's the m ddl e?

THE WTNESS: The mddle. It should be March 15,
2022.

MR. ROSENBAUM  Ckay. Your Honor, if we could
have that corrected.

THE COURT:  Yes.

THE WTNESS: It's amazing. You go through these
presentations, you think you got all the errors, but just
to be clear.

THE COURT: So give ne just a mnute. W're in
Exhibit 387. W're on page 4. W have gone to the mddle
blue rectangle. W're going to change the second date
there that now says "May 15, 2022," going to change that
to "March 15." Just all we're changing is May to March.

MR. ROSENBAUM  Exactly, Your Honor.

THE W TNESS: Correct.
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THE COURT: Al right. W're now doing that.

THE WTNESS: So what's the major takeaway? The
maj or takeaway is that plant-based mlk alternatives are a
pl ayer in the market associated with m |k products.

So in ny analysis | was asked to tal k about the
own-price elasticity for fluid mlk. Pretty conplicated
concept in the sense that if one were to take a strol
t hrough the grocery store and go to the dairy aisle -- and
| do that on a weekly basis because |I'mthe principal food
shopper in ny famly -- if you go to the dairy category,
what do you see? You see traditional white mlk. You see
traditional flavored mlk -- or at least | do -- organic
m |k, |lactose-free mlk, health-enhanced mlk, and --

THE COURT: What was that one?

THE W TNESS: Heal t h-enhanced m | k

THE COURT: Heal t h- enhanced?

THE WTNESS: Fairlife may be a good exanpl e of
that. GCkay?

So the disaggregation of the fluid mlk category
to me captures clearly what consuners face when shoppi ng
at retail outlets, but also you see these plant-based mlk
alternatives that | just described.

And in ny analysis, rather than focusing on
i ndi vi dual plant-based mlk alternatives, | aggregated
them W had the data to do those. So we have a
pl ant-based m | k alternative category, which consists of,
as you see here, alnond, oat, cashew, coconut, rice, and

soy.
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But at the sane tine, other studies have shown,

i ncl uding sonme of ny own, that you may al so have ot her
conpetitors to mlk, mlk being nore than just a thirst
guencher. Bottled water, refrigerated juices and drinks,
and self-stable bottled juices, sport drinks, refrigerated
yogurt, because yogurt often we have consuners perhaps
usi ng yogurt as a breakfast instead of mlk in the cereal,
and protein beverages, sonething |ike Miscle MI k.

So ny analysis, bottomline, consists of 11
comodities for which | want to exam ne their denmand
i nterrel ati onshi ps.

Now, as | point out here, |I'mnot going to spend
much time on this. M testinony centers only on the U S
However, | have done studi es broken down by the eight
C rcana regional markets. The takeaway there is, there
are commonal i ti es between the national market and the
regional market. There are sone differences, but
al together a very simlar type anal yses.

So ny testinony is only going to concentrate on
the U S., just as many of the studies that had been
reported when own-price elasticities were estinmated, they
al so concentrated on the national market.

THE COURT: So just for the record, when you
mentioned Circana, CGI-RCA-NA what is that?

THE WTNESS: It's a third-party vendor of
standard data that supermarkets supply to the third market
vendor. The -- another vendor you nay have heard, N el sen

is a vendor. But these data cane from Circana, formerly
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known as I Rl, Infornmati on Resources, |nc.
BY MR ROSENBAUM

Q And fromthat, can you get actual sales data for
products in ternms of their price and quantity sol d?

A Yes. In fact, working with scanner data is |ike
taking a drink froma fire hydrant. | nean you are just
i nundated with information.

Q Pl ease conti nue.

A. Yes. So based on that, ny research focuses on a
granul ar array of not only fluid mlk product segnents,
but al so various alternatives. The -- and in doing that,
not only do we -- are able to estimte own-price
el asticities, which is the main course for this testinony,
but inportantly, you also get information about how the
guantity in question could be affected by percentage
changes in other prices, and that's called a cross-price
el asticity.

Way woul d you exami ne cross-price elasticities?
Good question. The reason you would is to be able to
ascertain if the products together may be | abel ed as
conpetitors or substitutes or conplenents -- conplenents
with an E as opposed to an |I. And conpl enents neani ng the
products are purchased together. And as a result of that,
not only do we have this granular array, but we al so
consi der the pandem c.

In fact, the way this study was done, using the
weekly data from Crcana, and basically for these 11

products that | nentioned, data were provided on vol une
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dol | ar sal es, average price per volune, total points of
distribution. And these are weekly. And if you wl|
note, the tinme period January 8, 2017 to August 13, 2023.

And in order to discern the inpact of the COvVID 19
pandemi c on the own-price elasticities, as well as on the
cross-price elasticities, | divided the | engthy dataset
into three periods. The first period, clearly pre-COVID,
January 8, 2017 to March 15, 2020. There's al ways sone
di scussion in the literature, when -- where do you draw
the |ine about pre-pandem c and then pandem c.

And you can see -- and if you can read the fine
print. |'d be inpressed with your eyesight. But another
study devel oped by Zhao, Wang, Hu, and Zheng in 2022, that
was their cutoff for weekly data. They weren't exam ning
dairy products, they were exam ning nmeat products.

Then we have the COVID affected period in red.

And then for |lack of a better term the
novi ng- past - COVI D period, May 22 of 2022 to August 13,
2023.

And once again, Your Honor, that May 15 should be
March 15, 2022.

THE COURT: Al right. So I'mon page -- oh, |I'm
on the slide that says --

THE WTNESS: Oh, no. Forget what | said. |'m
wong. Wat is -- what is put here is correct. It is
correct.

THE COURT: Ckay. (Good.

THE WTNESS: My bad.
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THE COURT: No, you're good.

THE WTNESS: |'m good so far.

THE COURT: Yeah.

Now, I'mjust going to ask you to spell, in the
fine print, where you cited these other studies, would you
just give the court reporter the spelling of the Zhao,
WAng.

THE WTNESS: Zhao, Z-H A-O Wang, WA-N-G Hu,

H U, and Zheng, Z-HE- NG 2022.

THE COURT: Thank you.

THE WTNESS: Just wanted to denonstrate that
there was no caval i er approach in breaking these peri ods.
| think they appeal to one's intuition. And the whole
pur pose of that, once again, is to exam ne the inpact of
the pandemic on the -- on the set of elasticities that |I'm
going to share wth you.

BY MR ROSENBAUM

Q Pl ease conti nue.

A. Ckay. Now, you have al ready heard several tines
that 1"'mrelying on data procured fromGC rcana. So the
guestion is, well, what coverage does Circana -- or even
Ni el sen, sane issue -- and based on infornation that I
received fromPrinme Consulting, My 2023, the syndicated
retail data that |'musing constitutes about 64% of mlk
vol une.

So what's the remaining 36% attri buted to?
Untracked retail, which is 12% To give you an exanpl e of

that, HE-B is a prom nent grocery store in the state of
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Texas, headquartered in San Antonio. Very dom nant in the
state. They do not report data to Circana. They do not
report data to IRI. And at tinmes, other retailers fal
into that sanme category, so that's where the 12% cones
into play.

Does not cover foodservice. Does not cover
schools. And these aren't ny -- these are ny words, but
they cane fromthe Prinme Consulting report, "shrink or
ot her."

So bottomline, what does that nean? The coverage
that we're getting regarding mlk volune is about 76%
Ckay? And the foodservice category enconpasses |imted
service restaurants, full service restaurants, and
col l eges, universities, long-termcare, et cetera,
et cetera.

So what is ny approach? Well, you already have
heard that I"'minterested in those 11 products, the fluid
m | k being disaggregated into the five segnents that |
nmentioned. But we're also including juices, which is the
aggregate of shelf-stable bottled juices and refrigerated
juices, bottled waters, sports drinks, PBMA, plant-based
mlk alternatives, and refrigerated yogurt.

Now, this work or ny approach here is consistent
wi th previous works where demands were estimted by Zhen,
et al., Z-HEN, in 2014. And |ooking at 23 foods and

bever ages, again, using weekly scanner data just as | do,

and their interest covered, for exanple -- |I'mnot going
to list all 23 products -- but particularly for us, whole
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mlk and |l ower fat mlKks.

Additionally, another study in 2018 by Heng
estimated the demand system for 15 beverages, including
plain and fluid m |k, once again, using weekly data.

So the notion of considering 11 products that |

2023

tried to justify is not farfetched. 1It's supported by the

literature. And technically, the demand system to

capture these interrel ati onshi ps, neaning you are going to

have nore than one equation to take a | ook at. Previous
studies, many of themin the literature, | ook at one

equation for fluid mlk. WlIl, we have 11 equations.

And the systemtechnically is known as the Barten

Synt hetic Demand Systens Mddel devel oped by Anton Barten

fromRotterdamin 1993. |[|'ve used this nodel quite a bit,

especially dealing with the weekly tine series that |I'm
havi ng.

And you m ght ask why. Well, it's a general

representation of four nmmjor other demand systens. Those

bei ng sonething called an Al nost |deal Denmand System or
Al DS nodel ; anot her nodel called the Rotterdam Model;
anot her nodel called the Central Bureau of Systens Model,
or CBS Mbdel; and one nore, the National Bureau of
Research Model, NBR

So based on two paraneters in that nodel, | can
tell whether or not | have a general nodel, or nmaybe ny
nodel actually boils down to one of the four that |
mentioned. So | like that because of its flexibility.

Al so, the nodel is predicated on |log differences and
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gquantities and prices. And not to be too technical, that
allows us to be working with data that are what
statisticians would call stationary. |In other words, the
mean and vari ance do not change through tine. That's a
desirable attribute. |It's not a requirenent.

And then as | nentioned, |'mgoing to devel op
these own-price elasticities for the three distinct
products.

THE COURT: Now, let nme interrupt you. |'mon
page 11. Are you?

THE W TNESS: Yes.

THE COURT: And Barten is spelled how?

THE WTNESS: B-A-R-T-E-N

THE COURT: Al right. And did you nean three
products or three periods?

THE WTNESS: The own-price elasticities are
derived for three periods.

THE COURT: Thank you.

THE WTNESS: There's 11 products, but that neans
there's going to be an 11-equation systemfor each of the
three periods that | specified.

So in | ooking at presentations, unless you're ne
and really like | ooking at nunbers -- nost people don't, |
understand, so | try to give you a pictorial view of what
the own-price elasticities |ook |ike, associated with each
of the 11 products by the three periods.

Putting nyself in your shoes, ny eyes would go to

the fluid mlk category. So if you look at traditional
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white mlk, which is still the 400-pound gorilla when it
cones to fluid mlk, ook at the own-price elasticities:
Negative .77, yes, inelastic in the pre-COVID peri od;
negative .3 in the COVID period; and then as we nove past
COVID, it becones elastic, negative 1.4.

And if you | ook at organi c and heal t h- enhanced,
" mnot going to read the nunbers, but the own-price
el asticities increase.

|f you |ook at traditional flavored mlk -- and by
the way, the literature has established that traditional
flavored mlk should be elastic. | found that in the
pre-pandem c period and the COVID period, but
interestingly in the noving-past-COVID period, it becane
inelastic. | have to be honest and say that is a bit of a
surpri se.

Lactose-free mlk, all over the place: Hi ghly
i nel astic pre-COVID;, very elastic during COVID, and then
still elastic, but not as sizeabl e.

Now, you may al so be interested in the total mlk

category, so in order to make conparisons with previous

studies. And I'll point out a conparison with Dr. Kaiser
in particular. | developed a seven-equation systemt hat
has still for six products, everything you see to the

right of fluid mlk: Juices, bottled water, sports
dri nks, et cetera.

And then | aggregated the five segnents into total
ml k. And, again, the principal reason for doing that,

there aren't any studies that | ook at this granular array

TALTY COURT REPORTERS, INC. 9005
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 30, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

of products, but many studi es have | ooked at the total
fluid mlk category. So |I asked nyself, well, what would
happen if we just considered total mlk but still keep the
conpetitors here, or other products in the demand systen?
And as you see for total mlk, my own-price

elasticity: In the pre-COVID period, negative 1.1; in the
pandeni c period, negative .58; and then in the
novi ng- past - COVI D peri od, negative 1. 26.
BY MR ROSENBAUM

Q And just to clarify, that neans that a 1% change
in the price of total mlk results in a 1.26% change in

t he anobunt of --

A. Amount of m | k purchased.
Q Thank you.
A I n the novi ng- past-COVI D peri od.
Q Yes. Thank you
A. Ri ght .
THE COURT: Excuse ne just a second.
THE WTNESS: Right. And even if you | ooked at
negative --

THE COURT: You say "results in." Am|l seeing
that the change in price results in the purchases or is it
just correl ated?

THE WTNESS: A -- technically a 1% change in
price leads to a 1.26% change, correspondi ng change, in
the quantity.

Let's put this in perspective here, because it's

hard to sonetinmes for people to think about percent
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changes. And I'll just nake an assunption here. Let's
suppose a gallon of mlk costs $3, just for purposes. And
| et's suppose that price is going to rise to $3. 30.

That's a 10% increase in price. So everything else the
sanme, as econom sts are often using, what that neans, if
the own-price elasticity is negative 1.26, now the

per cent age change in quantity is 12.6% owing to that 10%
increase in the price of mlKk.

THE COURT: Thank you.

THE WTNESS: That's -- that's the interpretation
if you wll, Your Honor, of the own-price elasticity.

THE COURT: Thank you.

BY MR ROSENBAUM

Q Pl ease conti nue.

A. And | nentioned a nunber of these things already.
One thing | wll enphasize, the own-price elasticities are
not uni form across the three perspective periods. And the
ot her statenents on the page here | have al ready nentioned
verbally, and | don't want to take your tine.

Now, you m ght ask, well, it's just an artifact of
ny nodel. Well, there are other -- in fact, interestingly
enough, in 2023, this year, publications cane out, one of
whi ch was in the Journal of Agricultural and Resource
Econonmi cs by Ghazaryan, Bonanno, and Carlson. Carlson is
fromthe Econom c Research Servi ce.

They al so used weekly data from IR, because
during the tinme of their study, IR hadn't changed its

name. And they used a different demand systemthan I
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Exact Affine Stone |Index Demand Systemtechnically is what
it's called.

But the bottomline is, they estinated own-price
elasticities for skimmlk, reduced fat mlk, and whol e
mlk. And if you will notice, | have bol ded those
own-price elasticities, they are all greater than one in
absol ute value, neaning they are elastic. Results were
very simlar to what | got.

In another study, | don't think it was published,
it's a working paper out of Purdue University, but this
tinme using data from Ni el sen, Son and Jason Lusk, both
prom nent ag econom sts in our profession, estimted the
own-price elasticity for regular dairy mlk, regular dairy
mlk, to be negative .95, and for |actose-free mlk,
negative 1.39, which are values, especially in the

novi ng- past period, simlar to what | have.

Q And just to nake clear, these are the -- these two
studi es have -- are the docunents that have been marked as
Heari ng Exhibits 389 and 3907

A. Ri ght.

Q And just to nake clear, the work by Chazaryan
GHAZ-A-RY-A-N that included an associ ate professor at
Col orado State University; is that correct?

A Yes.

Q And Andrea Carlson, just to be clear, is at the
Econom ¢ Research Service of USDA, correct?

A Correct.

Q And the study -- the other study by Son, S-O N,
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and Lusk, L-US-K -- Lusk is -- well, was at the tine of
t he publication, which was only June of -- which is June
of this year, was the head of the Agricultural Econom cs
at Purdue University, correct?

A Ri ght now he's the dean of the Coll ege of
Agriculture at Gkl ahoma State University.

Q Pl ease conti nue.

THE COURT: Before you do, where these nanes are
shown is on page 14 of 387.

Did you say Carson or Carlson?

THE WTNESS: Carl son.

THE COURT: Thank you.

THE WTNESS: And the other point | would add on
this page, you know, Andrea Carlson and Jason Lusk are
prom nent ag econom sts in the profession.

Now, so what are the nmmjor takeaways of ny
anal ysis? Trying to be clear and of fer naybe additi onal
light into why we got the results that we did.
Fundanental economc principle is that when it cones to
own-price elasticity, the greater the nunber of
substitutes for any product, the greater the magnitude of
the own-price elasticity.

Over ny 40-year career, | have -- even in ny own
enpirical work and others that | have either reviewed or
participated in, | have never seen anything to refute this
statenent. So what do | nean by substitutes? WlIl, the
nunmber one substitute for any fluid mlk product, even

total m |k, nunber one, bottled water. |[If you | ook at
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sports drinks, also a substitute. |[If you | ook at
refrigerated yogurt, also a substitute.

And then, since we have broken down fluid mlk
into those five segnents, you have substitutability there
between traditional white mlk and organic mlk, and
traditional white mlk and heal t h-enhanced mlk. So the
point is, we have a nunber of substitutes. How do we know
we have a nunber of substitutes? Although I don't --
haven't shown that information here, that's why | tal ked
about cross-price elasticities.

And based on those substitution relationshi ps,
that explains, in part, why ny own-price elasticity
estimates that are reported are elastic, consistent with
this principle. O, you know, the point is, own-price
elasticity is a positive and direct function of a nunber
of substitutes.

And even if | conbined fluid mlk into a total
category, as | nentioned before, we still see elastic
responses in the pre-COVID period and the novi ng- past
period. So that would suggest ny results are at odds with
t he conventional wisdomin the literature revealing the
fact that the demand for total mlk was el astic,
especially in the noving-past-COVI D peri od.

Anot her takeaway, because of the pandenmic, there
was i ndeed a structural shift in the demand for fluid
mlk. | think it was obvious. No need to statistically
test for it, although you could.

Anot her inportant point | want to enphasize here,
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the two studies that were brought into play by

M. Rosenbaumthat | relied on to justify ny results, the
comonal ity was that weekly data were used -- weekly.
There is a reason why we |like to use weekly data. As |
was sayi ng, presunmably consuners shop at retail outlets on
a weekly basis rather than on a nonthly, quarterly, annual
basis, especially for mlk and beverages. And in ny view,
the own-price elasticity based on weekly data represent a
nore realistic picture of the frequency of consuner
shoppi ng behavi or.

Anot her fine point here is that elasticities that
are based on shorter tine frequencies are likely to be
greater in nmagnitude than elasticities based on
| onger-term frequencies. There can be sone differences
there, but | have offered supporting docunentation for
that particul ar point.

Now, naybe to nmake the analysis cone alive here a
l[ittle bit, what | have done in ny testinony is made a
conpari son provided by Dr. Harry Kaiser at Cornell, and
based on Dr. Kaiser's testinony, here's what | took as a
given: The National M|k Producers Federation proposa
recomendi ng increasing the Class | price by 8.6% No
challenge. A given. | also amnot challenging the
el asticity of price transmssion fromthe farmlevel to
the retail level to be close to .55% as cal cul ated by
Dr. Kai ser.

Now, you m ght want -- ask yourself, why do | need

these two pieces of information? The 8.6%is the price
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increase at the farmlevel. But in order to use the
el asticities that | have generated, which are at the
retail level, you are going to have to transl ate that
percentage change in farmprice to a correspondi ng
percentage change in retail price. |If you were to
multiply the 8.6% by the .55% that's where Dr. Kaiser
suggests results in a 4. 72% increase in the retail price
for mlk that, based on the 8.6% i ncrease, the proposal.
And what the elasticity of price transm ssion
denotes i s another percentage change, but the percentage
change in the retail price due to 1% change in the farm
price.
So by the chain rule, if you wanted to be

technical, multiplying those together gives us that
8.6% farmprice increase, translating into a 4.72%
increase in the retail price of mlKk.
BY MR ROSENBAUM

Q And just to clarify, at this point, you and
Dr. Kaiser are using the same nunbers --
Same nunbers.

-- this far in your calculations?

> O >

Yes, sir.
Q So now let's take it to the bottom half of that
page 18.

A Right. Mre hand waving here -- or mathematics,

my apol ogy -- but ny products are not just a retail price

of mlk, although |I have an aggregate category for mlKk.

So the question is: Howdo | translate further
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t hat percentage change in the retail price of mlk into
t he correspondi ng percentage change in the retail price
for traditional white mlk, organic mlk, traditional
flavored mlk, lactose-free mlk, and heal t h-enhanced
mlk? To do that -- and the testinony here offers the
det ai | s.

Q You are pointing to Exhibit 386.

A Yes, I"'msorry. Yes. You want nme to give the
page nunber ?

Q No, that's fine.

A. Ckay. What | did is regressed the retail price of
these five segnents each as a function of the retail
price. So at the end of the day | further got that 8.6%
which is a trigger, to give us ultimately at the retai
| evel , the percentage changes in the traditional white
mlk, flavored mlk, and the other segnents.

What's the end result? The end result you see is
a 6.28% decrease in the quantity purchased of white mlKk,
2.4% decrease in the quantity purchased of traditional
flavored mlk, 4.11% decrease in the purchase of organic
mlk, 2.75% decrease in the quantity purchased of
| actose-free mlk, and then finally, and maybe nercifully,
5.6% decrease in the quantity purchased of healt h-enhanced
m | k.

So owwng to the fact that we still have -- ow ng
to the fact that in the noving-past period, to be clear,
because of -- except for traditional flavored mlk, all

the own-price elasticities were elastic, and that's why it
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may surprise you to see such a percentage decrease in al
the other mlks as a result of ny work.

But now let's go further and make a conpari son
directly to Harry Kaiser. GCkay? He didn't break down
fluid mlk into the five categories; he just considered
the category fluid mlk. And if | were to do that, his
4. 72% increase in price translates into alnost a 6%
decline in quantity purchased. And Dr. Kaiser's
el asticities were negative .2 or negative .3. W
own-price elasticity in the noving-past-COVID period,
negative 1.26, nmuch higher than Kaiser's cal cul ations that
were based on an average retail price elasticity fromhis
literature review

So he suggested that, based on his own-price
el asticities, clearly in the inelastic range, the quantity
of mlk purchased woul d decline by 1.66% or by .95%
Notice mne is al nost 6%

Now -- and then based on ny anal ysis even further,
the 8.6%increase in Class | price would still lead to an
increase in gross revenue for dairy farners, because you
have a higher price and the, renenber the percentage
change in quantity was al nost 6% but the price increase
was 8. 6%

So in terns of gross revenue for dairy farners,
you still see an increase in gross revenues by about 2%
but that's nmuch | ower than the, you know, 6.8 to 7.6%

i ncrease in gross revenue for dairy farners.

Q Let me just interject a question here, which is,
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obviously, you're projecting a roughly 6% decline in fluid

mlk sales as a result of the proposed price increase,

correct?
A | am
Q Now, that m Ik no |onger being sold as fluid mlk

woul d have to find a honme sonewhere el se or be dunped,
correct?

A. There -- yeah, | woul d suppose that's the case.
And there are many possibilities as to what to do with
t hat .

Q One possibility is that mlk would go into what's
general ly thought of as the marketing clearing product,
which is Cass IV, nonfat dry m K.

Now, have you perforned any analysis at all as to
what inpact that extra mlk ending up in nonfat dry mlk

woul d have on the price of nonfat dry mlKk?

A. | haven't. | haven't considered C ass ||
Class Ill, or Class |V prices.
Q Those -- woul d those be | ogical considerations for

soneone to think about when considering what the inpact
woul d be of this kind of decline?

A. Ther e woul d. | mght also add, what about the
export market as a possibility? |In previous ag policies,
there was a public law, PL 480, where surplus commodities,
not all of which were dairy, were used as gi veaway for
ot her countries. W also have the food and nutrition
servi ce SNAP program and WC program Perhaps there could

be a donation of the surplus mlk there. So that's what |
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was saying, is there's many possibilities.

But you are, right, M. Rosenbaum | did not
consi der anything but the inpacts on Cass | price.

Q | f you could continue on, please.

A. So -- and regardi ng the pandem c, aside fromthe
previ ous study that the judge asked ne to spell everyone's
name, they worked on plant-based neat alternatives to
beef, chicken, turkey, pork, fish, and other neats. They
also did a pre-COVID and COVI D-affected period. They used
anot her demand system | had nentioned this verbally, the
Al nost | deal Demand System

So the changes in that study, inportantly, even
though it was different products, different tinme period,
were very congruent to those that | derived in ny
analysis. In other words, the owmn-price elasticities
weren't uniform across those products; they were al so
elastic. So in ny view, the credibility of their work
rei nforces m ne.

Dr. Kaiser, as we have seen, testified that the
demand for mlk is inelastic. He offered a nunber of
studies. There was one study, though, in his literature
review that found the own-price elasticity for fluid mlk
to be negative 1.63, and the U S. Dairy Sector nodel
was -- the own-price elasticity there was estimated to be
highly inelastic, but that estinmate was arrived at using
annual data from 1990 to 2020.

And of the 38 studies cited by Dr. Kaiser, only

two were published after 2021, and nost of the articles
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covered the period 1964 to 2020. Only a few dealt wth
mlk by fat type and organic mlk. And these are very
vener abl e studies, but they don't, in ny view, reflect a
current retail marketplace for mlk.

If 1'masked to opine on the own-price elasticity
of mlk, |I have to pit that to what is actually happening
currently in the retail narketplace, and none of the
studies cited by Dr. Kaiser considered heal t h-enhanced
mlk or |actose-free mlk. Understandably, for
heal t h-enhanced mlk, since it's a relatively new product,
and | actose-free mlk has been around, but it's growng in
stature.

A couple nore points, M. Rosenbaum and I'l| be
conpl et e.

A lot of these data in previous studies, and
rightly so, depend on the Agricultural Marketing Service
to provide nonthly estimated fluid m |k product sales. |
think everyone in this roomis intimate with that. And
the USDA data are avail able nationally and regionally, but
for total mlk, maybe organic mlk, in the 11 Federal MIKk
Orders, but you can't get any nore fine disaggregation
t han that.

And | would posit that the own-price elasticity
for mlk exclusively on data dealing with school s,
col l eges, universities, long-termcare hospitals, and
correctional institutions is highly inelastic, neaning I
woul dn't expect nuch sensitivity concerning the quantities

purchased with these outlets with respect to price
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changes. And if ny supposition is correct, the AVS use of
t hose data should result in |lower own-price elasticities
t han studi es such as mne that depend on retail outlets.

And, again, the principal reason is that these
studies which rely on the estimated fluid mlk sales do
not reflect the current retail price for market --
mar ket pl ace for m K.

So, in conclusion, the nore accurate neasurenent,
in ny view, of the ow-price elasticity that the FMMO
system needs to consider, needs to view the current narket
conditions, nore frequent information, i.e., weekly data
regardi ng consuner behavi or rather than quarterly,
nmont hly, annual, and a consideration of the inpacts, or
novi ng past the inpacts of the pandem c, and inportantly,
the primary conpetitors of various mlk products |ike
bottl ed waters, sports drinks, juices, refrigerated
yogurt, plant-based mlk alternatives, and protein
beverages. And ny research at present is the only study
which fulfills these conditions.

Q Qbvi ously you have only conpl eted your work very
recently.

Do you intend to submt this for publication?

A Yes. Decenber is a nonth with two weeks in it,
but as soon as Decenber is over, | plan to submt this
article to the American Journal of Ag Econom cs, which is
the flagship journal in our profession.

MR. ROSENBAUM  Your Honor, Dr. Capps is available

for cross-exam nati on.
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THE COURT: Five-mnute stretch break, or ten?

MS. TAYLOR  Ten.

THE COURT: Ten. W need a ten-minute break to
digest this, Dr. Capps. You are free to nove about the
shi p.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 2:25.

CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, Dr. Capps. Just wanted to nake
sure my mcrophone i s arranged.

| just wanted to chat --

THE COURT: And before you go forward, would you
identify yourself?

M5. HANCOCK: |I'm Nicol e Hancock. | represent
National M k.

BY MS. HANCOCK
Q Thank you for being here today.

| want to take a | ook at your slide presentation
that's marked as Exhibit 387 and just wal k through a
couple of itens that are on here, nake sure that |'m
under st andi ng sone of the itens that you have i ncl uded.

You started off by, on page 3 of your slide
presentation, providing us with a netric that if the
calculation in determning price elasticity is greater
than 1, that neans the product is elastic, as it's

reactive to that change; is that right?
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A. Yeah. Yes, ma'am Elastic in the sense that a
per cent age change, whatever the percentage change in price
is, the corresponding change in quantity is bigger.

Q kay. And -- and if it's less than one, neaning
that it has a | ess than that whol e nunber, it would be
consi dered inelastic?

A. Yes. \Watever the percentage change in price is,
we often use 1% but the correspondi ng percentage change
woul d be | ower --

Q And - -

A. -- in the opposite direction.

Q And then unitary elastic, that's just if it's an
absol ut e equal one-to-one?

A One-t o-one.

Q Ckay. And then, the IRl study, let's see, it's
now called Crcana; is that right?

A Yes.

Q When did you first start utilizing IRl as a

dat abase that you use to establish elasticity?

A In ny career?
Q Yeah.
A You know, | -- | go back to working wth standard

data, that is data that are avail able from supermarkets,
all the way back to 1986.

Q Ckay. You have been using the IR data since
19867
A Not just the IRl data. W also, in our center at

AFCERC, we're regular subscribers to N el sen data. W pay
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an annual fee of $7,000 to get access to N el sen dat a.

Q s IRl a subscriber-based dat abase as wel | ?
A. | don't know. | have -- nobst of the tinme that |
have used IR, it's been based on consulting arrangenents.

Q Ckay. Well, and that's -- that's fair
So in this situation, is the reason that you were

able to use IRl because you were acting in the consulting
capacity?

A. Yes. But even if | had a regul ar subscription as
| do with Nielsen, we are prohibited fromusing the
Ni el sen data, for exanple, to do any consulting unless
approved by N el sen.

Q Ckay. And have you ever asked N el sen for
approval to do any private consulting?

A No.

Q And do you have to ask IRl for permssion to do
private consul ting?

A. | didn't have to ask. The data were purchased.
As long as IRl got their purchase anbunts, we were free to
use the data.

Q How nmuch does it cost to purchase access to the
| RI data?

A | did not -- | was not involved in the purchase.

Q Who purchased it?

A Presumabl y | DFA.

Q Do you know when they purchased it?

A Wel |, obviously beginning in 2022, because we had
asked for historical data back to 2017, | renenber that.
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There were two purchases, two -- for two periods. The
novi ng- past - COVI D peri od was an add-on to a previous study
that | had done for the first two periods, the
pre-pandem c and the COVID period. W added nore data.

Q Ckay. So what -- maybe | should back up a little
bit even further.

When were you first hired by IDFA to provide
expert analysis on the elasticity of fluid mlk?

A. Sonetine |last year. But it wasn't just nyself,
there was a col |l eague, Ariun Ishdorj, she did an
exhaustive literature view of previous studies dealing
wth fluid mlk. Jointly we |ooked at the data together
for -- to do the demand systens anal ysis, although I was
the one that was solely involved in that.

Q Ckay. So hel p ne understand what you and your
col | eague -- what was her nane agai n?

A. Ariun, A-RI1-UN, Ishdorj, I-SHDORJ.

Q Ckay. And were you hired at the sane tine
t oget her by | DFA?

A She was the principal, and | becane the
subcontractor to her.

Q Ckay. And that was in 20227

A | believe. | would have to -- | believe that's
true, but 1'd have to check ny records for accuracy.

Q Ckay. And at sone point did you -- you said you
becane the primry?

A Yes.

Q How did that arise?
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A. Well, the question that was begged is, while we
had a pre-pandem c period and a COVID period, the question
was, well, what does the behavior |ook |ike once we nove
past COvI D?

And in the original data acquisition, well, we
didn't have any data past May 15, 2022. So | asked for
data from May 22, 2022, to August 13, 2023, weekly data,
for the sane -- for the sane categories that we had
initially used previously just to see what the behavior
woul d | ook like in the noving-past period, which is the
current, what | would say the current state of the retail

mar ket pl ace.

Q Ckay. So for your work with IDFA -- is it
Dr. Ishdorj?
A Yes.
Q -- Dr. Ishdorj and you had done an initial request

for data through IRl that |DFA purchased that took you
t hrough the May 15th of 2022 tinme period?

A Yes.

Q And then sone tine after you did that anal ysis,
Dr. Ishdorj no | onger was working on the project and you
continued on and made anot her request that went from
May 2022 until August of 20237

A Yes.

Q And you don't know how nuch that data cost from
| Rl on either scenario; is that right?

A | do not.

Q And how does that information or that data from
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IR, or what i1s now Crcana, how was that delivered to
you? WAs that electronic?

A. El ectroni c delivery.

Q And is it in the formof spreadsheets or how was
the information relayed to you?

A A nyriad of spreadsheets.

Q Ckay. And then you anal yzed that and distilled
t hat down into what we have tal ked about today?

A Correct.

Q Did you have a team of other people working with
you when you were analyzing that or did you do the work
yoursel f?

A. |"'mthe only person that ever touched the data or
saw t he dat a.

Q You did that as a consultant working for |DFA?

A Yes.

Q Did you do that as a part of your work with Texas
A&M or through your own private consulting firnf

A. It was outside the Texas A&M system  So
technically, yes, through ny conpany, Forecasting and
Busi ness Anal ytics, LLC

Q Ckay. And then the work that you have put
t oget her then, that's on your own individual behalf, not
on behal f of Texas A&M is that right?

A My own.

Q Ckay. And in totality, how nuch have you been
paid for the services that you have been providing to | DFA

to do this elasticity anal ysis?
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A $40, 000.

Q And does that catch you up to date or is that just
hi storically what you have been paid al ready?

A. Up to date is -- except for ny testinony today and
presumabl y t onorrow.

Q Way not.

Ckay. Let's turn to page 9 of your -- of your
Power Poi nt presentation in Exhibit 387.

Was IRl acquired or sold to Grcana? |Is that --
was that the basis of the nane change?

A. | really don't know when it happened, and it was
very quick. For along, long tine it was IR, and then
you turned your head and IRl becane Crcana. So | really
don't know anyt hi ng about the nane change and why it cane
about .

Q And you said that you had been using it since the
1980s. [|I'mwondering if you can tell ne any other time in
whi ch you have acquired the IRl data for any of the
el asticity work that you have done historically?

A Well, when | nentioned the Kellogg' s work, well,
even though it was for Kellogg' s, they wanted us to do a
case study for orange juice. So in that case we needed
outside information, and the proprietor there was IRl
There may be others, but | would have to consult ny
records.

Routinely, if I1'"mgoing to use scanner data,
there's two vendors, N elsen or IRI. And many of the

cases, especially through AFCERC, because of our
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subscription to Nelsen, | rely nore on N elsen. But they
are very simlar in terns of what they capture, the
products, et cetera.

Q And | think you told nme that you had never used
Ni el sen for your private consulting work because you have
never asked themfor permssion; is that right?

A. Well, as a subscriber, |I'"'mprohibited. There's a
contract that we have to follow, and the contract said no
outside consulting. However, if |IDFA chose to buy N el sen
data and they would allow ne to do that as a separate
entity, but | cannot use ny subscription service to do any
consul ti ng work.

Q Ckay. So then back to the IR data.

You said that you recalled using it one tine for
Kel | ogg' s when you were doing a case study for orange
j ui ce.

Can you think of any time where you have used the
| RI data for an elasticity of fluid mlKk?

A | have not.

Q If we | ook at page 9 on your Power Poi nt
presentation in Exhibit 387, you gave us the breakdown in
t he percentages of the mlk that IR, or Grcana, captures
inits database; is that right?

A Yes.

Q And so if |I'm understandi ng these percentages
correctly, it's 64% of the total mlk volune for the
retail data is captured by that IRl database; is that
right?
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A. Well, not alone. They also -- they have untracked

retail. | nmentioned that HE-B doesn't sell the data,

that wouldn't be a part of that. But there may be ot her

retailers that want to remai n anonynous and they

participate. So that's what is neant by untracked dat a.
Hence, if you add the 64% and the 12% that's why you get

76% of m |k vol une cover age.

Q Ckay. So I'mnot quite there. |I'mgoing to get
there, but I'"'mnot quite there. [I'mstill on the 64%
A Ckay.
Q You said H E-B.
s that -- did you say H E-B?
A | did.

Q And what were you referring to there?

A They are a large retail grocery store that don't

allow their data to be used by Circana, N el sen,

et cetera. But other retailers would, but they don't want

to be | abel ed.
Q Ckay.

A. And hence, untracked retail.

Q kay. And so that's in the 36% is that right?
A That's in the 12% It's -- it's a third of the

remai ni ng 36%

Q Ckay. So |I'mback up at -- first just nake sure

|"'mclear on the 64%

So the IRl data that you have access to, that's

retail -- that's all retail data; is that right?
A. Al retail.

TALTY COURT REPORTERS, INC.
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Q

And that retail data that you get fromIR

constitutes 64% of the total fluid mlk vol ume?

A
Q

A
Q

Were the retailers are actually identified.
Ckay. So that -- thanks for that.

So it's 64%of the retailers identified?
Yes.

Ckay. And then of the retailers that are not

identified, that's the 36% that's then broken down wth

12% untracked retail, 15% foodservice, 8% schools, 1%

shrink or other?

A.
or one-third,

Q
A

Well, not entirely. Not the whole 36% But 12%

And you said H E-B was one of those?

HE-Bis not one of those. They don't

partici pate.

Q
A

Q

Oh, so HE-B is not even included in this?
Correct.

of that 36%is fromunidentified retail ers.

2023

And then there's other retailers that are i ncl uded

that just don't want to be identified?

A

Q
A

Q

knowl edge know who those untracked ret ai

That's correct.
Wul d Costco be one of those?
| have no i dea.

Ckay. So you don't even on your industry

be, do you?

A

ot of work for themfromthe university.

accounts woul d

The only reason | know about HE-B is that we do a

to use their data at tinmes, not always. But they don't

TALTY COURT REPORTERS, INC.
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participate with either N elsen or IR.

Q Do you know if there's other retail accounts that
are not included in IR ?

A You' d have to ask the Circana fol ks on that.

Q Ckay. |I'mjust asking if you know.

A. No, | don't know.

Q Ckay. Do you know if Costco is one of the retail
outlets that is included and reported in the IRl data?

A | do not know.

Q Ckay. \What about Starbucks, do you know if they
are included?

A | do not know.

Q And t hen schools woul d not be included, you know
t hat ?

A. Yes, schools for sure, because we're tal king about
data fromretail outlets, so schools wouldn't fall into
t hat category.

Q Ckay. And so do you know as you sit here today
what percentage of the total fluid mlk sales in the U S.
is captured or analyzed in the IRl material s?

A Just as | stated, 76%

Q Wul d you --

A. And that's docunented, not by ne -- and if you
will note, | have relied on Prinme Consulting in a May 2023
docunent that | had, where they broke down, not in the
detail that you would |i ke based on your earlier
gquestions, but that's where | got these nunbers.

Q Well, this says 76% of the m |k volune sold at
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retail outlets, right?
A. Yes.

Q So this isn't 76% of the total fluid mlk that's

produced in the country, is it?
A No.

Q Ckay. And so ny question was, do you know what

percentage of the total fluid mlk that's produced in the

US isreflected in the IR database?

A. Ch, | still think it's likely it's about 76%

because the other 24% are com ng from foodservi ce,

school s, and other places based on the Prine Consulting

docunent .

Q Ckay. So you think that it's 76% of the retail
outlets -- or 76%of the mlk volune that's sold at

outlets, you think that that also reflects 76% of the

total fluid mlk in the country?

A. Yes, Nicole, think about it. Here (indicating)
the m |k being produced, and it's ultimately going to be

sold. Were is it sold? Retail outlets, foodservice,

school s, others, just as we have nentioned here.

Now, we don't have all of the retail outlets,
because HE-B, for exanple, is a counter-exanple to that.
Sol -- 1 think the volune that | state here,

know, is reasonable to presune, to nme, that 76% maybe is

S

t he upper bound, but the actual figure is probably not far

renoved fromthat.

Q So of the 64% that you have descri bed here of the

m |k volume, that remaining 36% you stated at the end of

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

9030


http://www.taltys.com

| work a little bit with foodservice, and | have often

been told is, there's not typically that nuch negotiation

when it cones to various individual products, and they
even nention particularly data. |'mtalking about

di scussions with Sysco, for exanple, the |argest

f oodservi ce purveyor in the world, right there in Houston,

close to where we are, and it's just personal
comuni cati on.
And because of that -- all right? Sounds
reasonable to ne. The school needs their mlk.
McDonal d's needs their mlIk for their Happy Meal. Ckay,

there may be sone, but we're not tal king about, you know,

being quite sensitive to changes in prices, because mlk
is not a domnant itemat MDonald's. MIK is not the
dom nant itemat schools. And -- and often when you
consi der those cases, it's not unreasonable to posit an
i nel astic demand for those products.

Q Ckay. And so when you are reporting on the IR
you are reporting not on those inelastic 36% but on
that -- that prior category that you have on page 9, the
64% is that right?

A. Well, actually the 76%

TALTY COURT REPORTERS, INC.
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your presentation, you believed would be inelastic; is

t hat accurate?

A You nean the demand for mlk sold at those

outlets? Yes. That -- and that was a hypothesis that |

put forward. | haven't seen any work to suggest that.

But if -- you know, | have been involved with schools, and
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Q Do you know if Walmart is tracked in that 64%
A. | don't know except in ny career, VWAlmart is
finicky.
Q Like HE-B?
A. Well, not -- not exactly. |In the study that |
menti oned on orange juice, up until Septenber 1996,
Wal mart refused to participate. Sonething nagical
happened after Septenber 1996, and suddenly we have
Wal mart data. | nean, |'mtypically not the one doing the

price tag. But for those that are involved, you know,

that was the situation for VWAl nart.

part of this dataset.

Q Ckay. And what about Samis O ub?

A Simlar. | have no idea.

Q And you nention Sysco Foods.

Do you know if they are included in the IR

dat aset ?

A Definitely not.

Q Because that's what services the foodservice.

A Yes.

Q Ckay. Let's take a look at -- oh, you had

nmenti oned one of the reasons that you liked -- that you

that the nean and variance don't change with tine.

Do | have that correct in ny notes?

ask for the data, because our budget couldn't afford the

But to answer your question -- sorry about the --

going down the rabbit hole -- | don't knowif Walmart is

used the Barten Synthetic Demand Model was that you |iked

r TALTY COURT REPORTERS, INC.
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A. The nean and variance of prices, quantities, and
total expenditure. Those are the prine, although not the
only conponents, involved in the demand systens anal ysis.

Q And is the reason that you like those to be static
IS because it gives you a control group to be able to --
to evaluate over tine?

A. No. The key termis stationary. | don't have to
worry about trends in those data that could be colinear,
if you wll, with other factors. And colinearity could be
a probl em because if there's colinearity, that could
i nfl uence the magnitude and the sign of your estinmted
coefficients. But the nice thing about the Barten
Synthetic Mddel, it handl es that.

Now, other demand systens that don't have that
property, often they have to do sone ot her nmani pul ations
so as to avoid this colinearity aspect | was talking
about .

So ot her demand systens are fine, even though they
are not producing stationarity and prices, quantities, and
total expenditure. Those being the Al nost |deal System
t he Exact Stone -- Affine Stone |Index Mdel | nentioned.
There's another, Quadratic AIDS nodel. These are the
pri me candi dates for demand systens.

But the Barten Model has this unique property of
we already are taking care of stationarity w thout other
adj ustnents that the other demand systens woul d have to
make.

Q Ckay. So it gives you that -- it gives you kind
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of that stationary or that fixed control group to all ow
you to conpare over time without thinking that there's
ot her external influencing factors.
A. | wouldn't use the termcontrol group. There's no
control group.
Q Ckay. So maybe --
A. We're tal king about no trends. You don't have to
worry about trends in --
Q Ckay.
A. -- quantities, prices, and total expenditure
because of the use of |og differences.
Q Ckay.
THE COURT: May | stop you there? |'ml ooking at
page 11. You nentioned Barten, you nentioned Stone, and
t hen you nenti oned anot her conpany | didn't quite catch.
THE W TNESS: Not a conpany, Judge, a denmand
system Al nost |deal Demand System or Quadratic Al nost
| deal Demand System
THE COURT: Yes. And you did identify that one in
your slide presentation. Thank you.
BY MS. HANCOCK
Q | want to look at -- at the results that you have
on, | think it's page 12, where you have your bar graph.
And these are the three tinefranmes that you have eval uat ed
pre-COVI D, COVI D affected, and noving past COVID;, is that
right?
A Yes.
Q And so if we look at the fluid mlk side, so the
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bl ue colums, for total mlk for pre-COVID, you have that

at negative 1.10; is that right?

A Yes.

Q So woul d you consider that to be mldly elastic?
A El asti c.

Q So not mldly, just regular elastic.

A. El asti c.

Q Ckay. You wouldn't qualify that?

A. Economi sts don't use adjecti ves.

Q Ckay. Well, | thought that -- | thought you did
actual ly use an adjective, because when you tal ked about
| actose-free, | think you said it was very elastic when it
was at $4.11, didn't you?

A | may have done that.

Q Ckay. So not as a general rule, you don't have --
it's not |like how Portland describes rain, where there's
12 different ways to describe it. You just call it
el astic or inelastic?

A. Well, as | said on page 2, it's either elastic,
unitary elastic, or inelastic, just being technical.

Q And it's a hard line at the 1; is that fair?

A Yes. And inportantly, | should offer
statistically different from1l. | nean, so you m ght ask,
well, is negative 1.1 actually 1? Well, there is
statistical tests that we do to determne if it's really
statistically 1 or is it really negative 1.1? And all of
t hese have been -- you know, we have | ooked at statistical

tests associated with them so we don't have to worry
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about any of these being unitary elastic, for exanple,
even though the total mlk own-price elasticity that we
cited was negative 1. 1.

Q And so the COVID affected period woul d be
inelastic for total mlk?

A Yes.

Q And then the post-COVID woul d be back to elastic?

A Yes.

Q And for organic mlk, it starts off in the
pre-COVID as inelastic, and then goes into the next two
periods for COVID and past-COVID to being elastic?

A Yes.

Q And enhanced-health (sic), is that those nuscle
shakes that you were tal ki ng about?

A Heal t h- enhanced.

Q O heal t h- enhanced?

A. Probably best exanple is Fairlife.

Q Ckay. So Fairlife would fall into that category,
heal t h- enhanced?

A | believe.

Q What about | actose-free?

A As the name suggests, mlk w thout |actose.

Q So if Fairlife had a | actose-free product, would
t hat be in health-enhanced or would that be in
| act ose-free?

A That's a good question. | would have to consult
nmy notes on that.

But nmy recollection tells ne, when we cal cul at ed
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| act ose-free, we excluded explicitly Fairlife. Therefore,
Fairlife would be in the heal th-enhanced category.

Q Do you know what percentage of the total mlk is
conprised of the traditional white?

A. Based on ny anal ysi s?

Q On the analysis that you have reported in on
page 12 in your Exhibit 387.

A. WIIl you allow ne to go directly to ny testinony?
Q Sur e.
A. Because | have a table that speaks directly to

t hat .

Q That woul d be great.

Are you tal king about Exhibit 3867

A | am I'msorry, | have to provide the exhibit
nunbers.

Q That's okay. Just want to nmake sure our record is
cl ear.

And then if you just |let us know what page you are
turning to.

A. Yes, ma'am It wll be page 6, Table 1

Q And so for the -- of the total mlk, how nuch is
conprised of traditional white?

A. Well, you will see for total mlk there are three
colums correspondi ng to each of the periods, right? So
for total mlk we had 65% of the quantity -- or 60 -- not
65%-- 65.39 mllion gallons; in the COVID affected
period, 60.24 mllion gallons; in the noving-past period,

56.9 mllion gallons.
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Q Ckay. So you don't know what percentage -- well,
let's start -- let ne say this differently then. For each
time period, the percentage of traditional white mlk, and
for all the other varietals that you have noted here,
woul d make up a different percentage of the total mlk?

A. Well, put another way, if you were to add -- let's
just pick a period. GCkay? Let's pick the pre-COVID
period. So in total there's 65.39 mllion gallons. And
if you were to add the quantity for traditional white
mlk, organic mlk, traditional flavored mlKk,
heal t h-enhanced m |k, and | actose-free mlk, that should
sumpretty close to the total mlk, if not exact. | don't
know. You have a calculator in front of you.

Q Ckay. So ny math suggests that for pre-COVID
traditional white mlk would nmake up 83.2% of the total
m | k.

Does that sound right?

A. Yes. If you take 54.39 and divide by 65.39 and
mul tiply that by 100.

Q Ckay. Is it fair to say that traditional mlk
makes up the | argest percentage of the total m |k across
all time periods?

A. Absol ut el y.

Q And did you, for total mlk, do a weighted average
when you were establishing the elasticity that you have
noted on your bar chart?

A No need.

Q And why is that?
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A Because el asticities are unitless neasures.

Now, each of the comopdities here, the typical
unit of neasurement are gallons. But that isn't the case,
for exanple, for juices or sport drinks or refrigerated
yogurt, which is nmeasured in pints. But when you put the
data together in the systemand the elasticity is
generated, we don't have to worry about units of
measur enent .

Q So when you -- I'mjust -- so maybe you just have
to bear wwth nme and pretend like |I'ma student of yours,
but I'mjust trying to understand.

When you have, for exanple, in your pre-COVID
period, negative 1.10 for total mlk as the elasticity,
|"'mtrying to nmake sense of that when | see that 83.2%is
at an inelastic .77.

A. | think | understand the notion of your question
Now.

As | nentioned in ny testinony, you're thinking
that if | just took a weighted average of the elasticity
based on ny 11-comodity system that would give nme the
elasticity for total mlKk.

But as | testified, to get the elasticity for
total mlk, that was actually a separate demand system
still using the Barten Mddel, but now a seven-equati on
demand system where total m |k was the aggregate category
and the other six were juices, bottled water, sport
dri nks, et cetera.

So that negative 1.1 or negative .58 or negative
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2023

1.26 for total mlk is not a weighted average of the
el asticities of the segnents that were part of the
11 (sic) demand system

Q So that would take into account the alternative
beverages as well, and that's why the elasticity is
greater for total m | k?

A. Well -- well, the elasticity accounts for the
al ternative beverages and yogurt, but all the individual
segnents, those five individual segnents, are coll apsed
into total mlKk.

Q Ckay.

A. And the only reason | did that was to, down the
road, nmake a conparison with Dr. Kaiser, which | have
testified.

Q Ckay. So | mght have to cone back to this to

make sure | understand it, so just bear with ne on it.

get there.
Ckay. COkay. Let's turn to page 14. | want to
just -- you have your nmmjor takeaways --

A. 14 of the Power Poi nt?
Q Thank you. Yes, Exhibit 387 on the Power Point.
And you have maj or takeaways, but then the

par agraph here looks like it is citing froma coupl e of

So you have -- the first sentence there says,

"Using a demand systens analysis,"” and you cite to the

Maybe I"'ma little slowto get that one, but I'mgoing to

other studies, and | want to make sure | understand this.

CGhazaryan- aut hored study, estimated the price elasticities

r TALTY COURT REPORTERS, INC.
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for the tine period between 2012 and 2017 to be $1.30 for
skimmlk -- I"msorry, not $1.30 -- to be negative 1.30
for skimmlk, negative 1.67 for reduced fat, and negative
1.45 for whole mlk; is that right?

A Yes.

Q And you have this under your nmajor takeaways.

Were you saying that you were able to replicate
that study in your IRl analysis?

A. No. My -- ny major takeaway is that the | ast
bol ded sentence on the third paragraph, "the demands for
di saggregated m | k products" -- fromny analysis -- "are
sensitive to changes in prices." |I'mjust using these two
studi es done in 2023 to report that while their results
are very simlar to mne, so -- and | guess in formul ating
t he Power Point, | should have had the paragraph starting
with "each" before the paragraph starting with "using a
demand systens approach.”

Q Ckay. So that's just the basis for making you
feel like your information was nore credible because you
found other studies that cane to simlar ranges; is that
fair?

A Well, I'"malways confident in ny work, and it's
nice to have corroboration. Although, |I have stood al one
in other studies, too. But | stand behind the work that I
di d.

Q It's fair to say you are not afraid to stand
al one?
A. "' m not afraid.
TALTY COURT REPORTERS, INC. 9041
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Q Ckay. And then you also cite to a study by
Ni el sen that was published in 2023 for the period of March
of 2018 to 2022.

And in that study, N elsen cane up with a
conclusion that regular dairy mlk was inelastic; is that
right?

A. Alnost. N elsen was the data they used. They
didn't use IRI. Son and Lusk were the -- were the authors
of that working paper.

And you're right, based on the Al nost |deal Denmand
System Model, they did find the own-price elasticity for
regular dairy mlk to be .95 and for | actose-free to be
negative 1. 39.

Q Okay. And that would nmean that regular dairy mlk
in that study is inelastic; is that right?

A Yes.

Q And | didn't realize that N elsen there neant the
study. That doesn't mean that's one of the authors?

A. | probably shoul dn't have bol ded Ni el sen.

Q Ckay. So Nielsen would have just been the
dat abase that Son and Lusk used in order to conme up with
that inelastic regular price analysis?

A. In their analysis.

And the other commonal ity between these studies,
inmportantly in ny view, they used weekly data.

Q Ckay. And | think you tal ked about that in a part
of your testinony, that it was inportant for you to have

the use of weekly data as well; is that right?

TALTY COURT REPORTERS, INC. 9042
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A. If | really wanted to get a handle on what is
actually happening in the retail marketplace. And the

princi pal presunption for that, everybody shops

differently. [I'mjust using nyself as a test case. Every
week, you know, |I'Il march into a grocery store. And |
i ke that, because | deal a lot with scanner data. | want

to see the products, not just dairy products; there are

ot her products that I work with, too. But ny frequency
for shopping is weekly. And just, you know, talking anong
my friends, they do -- do essentially the sane thing.

| -- 1 don't have any idea what percentage of the
popul ati on shops weekly, nonthly, quarterly. | can't
imagine it would be on a quarterly or annual basis. |
mean, if you are tal king about grocery shoppi ng and not
just the purchase of turkeys around Thanksgi ving or
Chri st mas.

So to ne, the weekly tinmeframe, again, to get the
pi cture of what's happening in terns of consumer behavi or
at the retail marketplace, the weekly tinefrane makes a
| ot of sense to ne. And not just ne, other -- other
anal ysts have done the sane thing.

Q And in your experience, do the prices in the
retail outlets change on a weekly basis?

A Sone do; sone don't.

Q More common that they would change, if they are
going to change, on nore of a nonthly basis or seasonal
basi s?

A. Well, you got to renmenber there's a nunber --

TALTY COURT REPORTERS, INC. 9043
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well, let's pick any of the categories. Let's just take
traditional white mlk, right? There are different UPCs.
So when Circana puts together the weekly anobunt of
novenent in terns of gallons and the anmount of sales, they
are aggregating all of the UPCs that nmake up the
traditional white mlk category.

And the price that is offered, in fact, in ny
testinmony, | say Circana offers average prices, that's a
wei ght ed average price. You know, where you take the
dol I ar sal es that have been aggregated off all over the
UPCs that make up the white mlk category, divided by the
aggregate of all the gallons of the UPCs associated with
white mlk, and there you get an average retail price.

So | would imagine there's sone UPCs that prices
don't change in a week, but others could. And, therefore,
if we were to examne -- | didn't do it -- but it wouldn't
surprise ne upon further examnation, if | |ooked at the
average prices of any of the 11 categories |I'musing, no
two woul d be exactly the sane fromone week to the other.

Q Ckay. Not a huge volatile shift, but there could
be small changes that woul d happen?

A There could be. | know you have been to the
grocery store lately. I'm-- and |I'm an econom st, and
| ' m shocked when | check out. You know, how nuch did I
buy? Really? That nmuch? Whereas a year ago | wasn't
seei ng that nuch of a change.

So given the fact that we have had inflation,

al t hough fortunately it's becone a little nore nodest, but
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still, you could see sone run-up in prices attributed to
that. But that's not the only factor that could affect
prices, either.

Q When you tal k about inflation, that's inflation
across the board for all products since the pandemc; is
that right?

A. That's right.

2023

Q And you, on page 17 of your presentation, you talk

about the pandem c created a structural shift in the
demand for fluid mlKk.
What's the structural shift that you are
descri bing there?
A. Technically, econom sts would say tinme-varying

paraneters. |f there were no structural shift, key

paraneters |like the own-price elasticity, you know, would

not change nuch. They are not going to be exactly the

sane. But when you see, you know, the -- and you saw t he
pictorial representation | had. | think everyone would
agree, at least for the fluid mlk products -- it's

interesting that for the alternative beverages, for nmany

of them their own-price elasticities didn't change mnuch,

but for fluid mlk, that was not the case.
Q Ckay. And how did the pandem c exacerbate that
i ssue?

A. Well, | don't know about exacerbating the issue,

but, you know, why did it bring about a structural change?

When consuners, especially wth young children, are forced

to stay honme, now maybe they woul d be able to purchase
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nore mlk than they had before. And also, there could be
sone possibility that they would be willing to pay nore
for a product just in order to be able to get it, because
oftenti mes the product may not be on the shelves during
t he pandem c.

Q And -- and the whole supply chain was affected in
a simlar way, in that there were a | ot of supply issues
during the pandemc; is that right?

A. Just based on ny reading, | don't have firsthand
know edge, but just as a --

Q Based on your trips to the grocery store?

A. Yes, based on ny trips to the grocery store, you
bet .

Q Ckay. And -- and sone of the highest inflation
t hat we have seen over the |ast 40 years occurred as a

result of the pandem c?

A. No. Did not occur because of the pandem c.
Q You think that it was other factors, too?
A | think there were definite other factors.

Q Do you think that the pandem c contributed to that
as well?

A. The -- if you -- you have got several questions
going on. Let nme see if | can tackle them

| f you are asking nme what do | think is behind

inflation? The rise in energy prices, principally the
maj or factor by far. Wiy is that? WlIl, we have to
transport the product fromthe farmto the consuner.

Well, that takes energy. For m |k and ot her beverages, we
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have to refrigerate it. That takes energy. And none of
that has anything to do with the pandem c
Q Ckay. That's just independent of it and happened

to coincide with the supply chain issues with the

pandem c?
A But the inflation actually took place a little bit
| ater after the pandemic. | nean, everybody's in

di sagreenent about begi nning and endi ng of the pandemn c.
The begi nning of the pandem c, according to many, was
March 15, 2020. The end was May 13th, 2023, by the CDC
That said, | have a close friend who has COVI D
ri ght now.
So have we noved past COVID? That's just a
rhetorical question.

Q And that was a question that | had on here. You
have the past-COVID period as |isted between May 22nd of
2022, and August 13th of 2023, but it sounds |ike that
m ght be not the actual end date. |It's just continuing to
be this post-panden c peri od?

A. Well, that's why we called it the
novi ng- past-COVI D period. | didn't say COVID was over

Q Ckay.

A. But politically, you know, CDC, current
adm ni stration, they were touting the end of COVID. Well,
we're not saying that. W' re just saying noving past
COvI D.

Q Is it fair to say that we're still in a period of

volatility?
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A. What volatility are you referring, to what --

Q To the market in general, to the inflationary
costs, to the supply chain issues, to things that are
affected by the pandem c.

A | would say the disruptions that we saw in the
supply chain eased quite a bit in the noving-past-COvID
period relative to the pandem c or the COVID peri od.

Q So the structural shift that you have said
occurred as a result of the pandem c, do you think that

that's stabilized?

A. | f you define stabilization in terns of
di sruptions in the supply chain, | think we -- we see
that. But there's still reported cases of COVID, so |

woul d never call it the end of COVID, as the CDC decl ared.
Q What about on the structural shift in the effects
on consuners' buying behavi ors?
A. Wel |, because of the pandemc, kids couldn't go to
school, so they couldn't rely -- if they were in
| ow-incone famlies participating in food nutrition
service prograns |ike school breakfast or national schoo
| unch program that they are not getting mlk there. So
they were getting mlk at hone.

But even for fol ks that wouldn't have qualified
for those prograns, the kids were at honme. And
particularly for breakfast, maybe that neant -- and,
again, this is just speculation on ny part, but | think
reasonable -- mlk was nore prevalent if you could find

it, if it was available on the shelf. GCkay?
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So that's what | think the pandem ¢ brought to the
table that you didn't see in the pre-pandenic period or
t he novi ng- past period, because now children were all owed
to go to school.

Q Ckay.

M5. HANCOCK: Let's mark an exhibit here really
qgui ck.

THE COURT: Next exhibit nunber is 391. Thank
you.

(Thereafter, Exhibit Nunmber 391 was marked

for identification.)

THE COURT: We'Il go off the record in just a
nmonent to distribute those, but | have marked as NWVPF-105
as Exhi bit 391.

Let's go off record.

(An off-the-record discussion took place.)

THE COURT: We're back on record at 3:17.

Ms. Hancock.

BY MS. HANCOCK:

Q Dr. Capps, we have provided you wth Exhibit 391
This conmes fromthe U S. Bureau of Labor Statistics and
t he Consuner Price Indices.

Are you famliar with that database?
Yes.
Have you ever | ooked to that as a resource?

At tinmes, but not for this analysis.

o > O »

Ckay. And so if we look at the tinme period that
you have identified as noving past COVID, that's My of
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2022 through August of 2023, for mlk prices, that was
sonmewhat of anomal ous period; would you agree?

A Anomal ous in what sense?

Q Conpared to historical prices.

A. Well, if you | ook at the January, February, March,
and April of 2022, | still see high prices there, and that
wasn't part of what | call the noving-past-COVID peri od.

Q Ri ght.

A. Further, these data are year-over-year percentage
increases. Wat | report are the -- on that Table 1, back

to ny original deposition (sic) on page 6, were the

average prices. | did not calculate a year-over-year
price.

Q And that you -- you said "deposition," but you
mean your witten testinony in Exhibit 3867

A. | did. I'msorry. 1'mgoing to have to use those

nunbers a little better. Exhibit 386, page 6, Table 1.

Q Ckay. And so your -- in your experience, you are
not famliar with whether the tinme period that you have
identified as "noving past COVID' is the period of tinme in
which mlk prices peaked?

A Well, let's go back to Exhibit 386, page 6,

Table 1, right?

In the -- consider the price colum, and consider
total m |k, because you have a colum here from BLS for
all fluid mlk. Total mlk average price, pre-COVID,
3.79; average price, COVID affected, 4.31; average price,

novi ng past COVID, 4.95. Prices rose on average.
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Sane thing is true in every case of each of the

five mlk segnents: Traditional white, organic,

traditional flavored, health-enhanced, |actose-free m/Kk.
We're not conparing the sane itens, though, because you

have year-over-year increases, and what |'mreporting are

average prices starting during the period.

But you can see that prices, indeed, have risen
across the three periods. Again, not year over year,

on average. And that is consistent up until, | suppose,

March of '23 with your year-over-year increases.

Q And then they began to taper at the end of the

time period that you identified as your post -- or

novi ng- past - COVI D period; is that right?

A. Yes. You know, based on the data that you have.

But, again, your data, we're conparing apples and

oranges -- | hate that phrase -- but you have

year-over-year increases. |'mtalking about average

prices during the period. They are not the sane.

Q Ckay. So then let's take a step back and j ust

tal k about your know edge.

Is it true to say that beginning in April of 2023,
that the prices of mlk began to taper off of the higher

prices that had been experienced the year prior?

A. Based on the data you laid before ne in terns of

t he BLS?

Q | ' m aski ng you based on your experience in the

work that you do as an econom st.

A. My experience, you know, | didn't pay close
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attention to individual products, | focused on the all
items. And as | nentioned previously, inflation was
ranmpant, and then suddenly has begun to drop, and that's
exactly what we see here on the second colum of all itens
of Exhibit -- what is it, 3947

THE COURT: 391.

THE WTNESS: 391. GCkay. So what | see here,
based on the all itenms colum, yes, | -- | wouldn't
chall enge BLS. | wouldn't do it anyway.
BY MS. HANCOCK:

Q Ckay. So let's -- so in your testinony in

Exhibit 386, this is your witten testinony. Let's |ook
at page 4. And this is talking about that 36% of the mlk
that is not reflected in the IRI. And you state that,
"The own-price elasticity of mlk based on" -- "or based
exclusively on data dealing wth school s,
col | eges/universities, long-termcare, and senior |iving,
hospitals, and correctional institutions is likely to be
highly inelastic."”

Do you see that?

THE COURT: Adverb

THE WTNESS: |'msorry?

M5. HANCOCK: You did use an adverb there; is that
right? Nothing gets past Judge difton, by the way.

THE WTNESS: But | said "adjective."

M5. HANCOCK: You said adjective.

THE COURT: Oh. That's true.

M5. HANCOCK: | guess it really would be an
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adj ective, right? Because inelastic is not a verb,

woul d be an adjective here, right?

THE COURT: That's true.

THE WTNESS: Wuld be likely to be | ow
BY MS. HANCOCK:

Q Ckay. What is -- what is "highly inelastic"? Can
you quantify the range that would fall into "highly
i nelastic"?

A. You know, just -- ny experience would be negative
.1, negative .2, negative .3, but once you nove beyond
negative .3, there is sone sensitivity.

Q Ckay. The range woul d be negative .1 to
negative --

A. | wouldn't want to be quoted on it. You asked ne
my opinion. If -- | would feel nore confortable if you

were to use the word "highly," negative .1, negative .

at the nost.

Q Ckay. And this is your word "highly inelastic."

A. | know.
Q "' mjust asking you what the range woul d be that
would fall into highly inelastic. And as | understood

your testinony, you said the range woul d be negative .

negative .3; is that right?
A | would correct that.
Q Okay. What would it be?

A. At nost, negative .2. And that's just personal

experi ence.

Q Ckay. So zero to negative .2?
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A Seens reasonabl e.

Q Ckay.

A. In other words, just as | said in words, "not nuch
sensitivity" -- that's the next sentence -- "concerning

quantities purchased with respect to price changes."
Q Ckay. And then you go on to say, "As such

studi es based on the estimated fluid mlk sal es data
provi ded by the USDA, AMS should result in |lower own-price
el asticities than studi es based on the sales reported at
various retail outlets.™

Are you conparing the differences that would
result when you | ook at the USDA reported data as conpared
to the IRl data?

A. I"minferring that.
Q Ckay.
A. Because a | ot of the previous studies that use the

USDA and AMS data, because they are dispositional data,
they go to various outlets, but they also go to the
outlets that you just listed. And |I'm supposing that if
there isn't nmuch sensitivity there, then it isn't, to ne,
surprising that studies that rely on the USDA AMS dat a
result in lower own-price elasticities than studies that
woul d be represented at the retail outlet, particularly on
a weekly basis.

Do you ever use the USDA data in your --

| have.

-- in your elasticity anal ysis?

> O > O

| have.

TALTY COURT REPORTERS, INC. 9054
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Novenber 30, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q -- and when you don't have sonebody buying your
| RI data for you, is that the data you use?

A That's not the reason | use the data.

Q Wiy is it that you use the USDA data?

A Depends on the question that is being posed.

Q What question needs to be posed to you for you to
use the USDA data?

A. Wel |, since 2011 | have been the recipient of a
USDA AMS contract to | ook at evaluating the effectiveness
of the national dairy prograns. The question there is,
what is the inpact of the advertising and -- advertising
and pronotion prograns on the dairy industry? The data
that we use in that, because the advertising and pronotion
expenditure data are on a quarterly basis, is a quarterly
timefranme. And those data go all the way back on a
quarterly basis, sequentially updated every four quarters
every year, with a report to Congress. They go all the
way back to 1995.

Vel l, in 1995, no health-enhanced m | k. 1995,
maybe very little, if any, |lactose-free mlk or organic
mlk. Even if | wanted to break down the data, that woul d
not be avail able back to 1995. And even if | wanted to,
and even if it were available, Crcana -- neither G rcana
nor Ni el sen would be able to provide data all the way back
to 1995.

And probably, nost inportantly, the own-price
el asticity was not the main course in that anal ysis.

Renenber, the question | was being asked is: Wat is the
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2023

I npact of advertising and pronotion?

Now, in formulating demand functions, and in that

nmet hodol ogy, | didn't use demand systens. W only focused

on fluid mlk. Wy? Because the advertising and
pronoti on data weren't broken down to how nuch was
expended on traditional white mlk, traditional flavored
mlk, organic mlk. They just had avail able the data on
t he aggregate category of mlk. So there was no need to

take into account interdependency. That wasn't the

feature of doing that analysis anyway. That's why | said

it depended on the question being asked.

So it was quite reasonable to conme up with
si ngl e-equati on demand functions using the data, the
estimated fluid sales data, great dataset, from AMS and
USDA to address that particul ar question.

So we aggregated up fromtheir nonthly data to a

gquarterly data, and our nodel, single-equation nodel, had

price in it, yes, but for the aggregate fluid mlk

category, controlling for other factors, incone. W used

the CPI for non-al coholic beverages. There was
seasonal ity because we had quarterly data, just as there

was seasonality in nmy Barten Demand Systens Mddel. That

was in the fine print, but we adjusted for seasonality as

wel | .

But again, the feature was, well, what is the
I npact on advertising and pronotion? There we were
concerned about elasticities, but the elasticity was

pertaining to the advertising and pronotion dollars.
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So for every 1% change in advertising and
pronotion dollar spent by DM, MIKPEP, or qualified
prograns, the three entities that nake up the $400 mllion
advertising and pronotion budget for m Ik, you know, what
is the inpact in terns of fluid mlk?

W also did cheese. W also did butter. W also
did all dairy products. And we also did exports.

So -- but the question that was being addressed is
the i nmpact on advertising and pronotion. The question
was: Wiat is the appropriate own-price elasticity?

We had to be functional, because if you have
demand functions and you don't have the neasure of price,
you have no demand function. It wouldn't stand up to
scrutiny.

And by the way, that work, these annual reports to
Congress are peer-reviewed, so they have all stood up to
peer-review. And the |last one we even had to put in
adj ustnents for the pandemic. And we -- and those reports

are submtted each year and shoul d be publicly avail abl e.

But | contract with AMS. | send themthe reports.
They -- they engage in a peer-review. And after that, |I'm
just supposing | look for themfromtinme to tinme to see if

they are up on the website.

Sorry about being | ongwi nded, but | just wanted to
illustrate. Depends on the question being asked. Here
the question is, well, what is the appropriate own-price
elasticity for fluid mlk? D fferent question.

Q So when -- there's a fewthings in there. | just
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want to understand it a little bit better.

So as | am-- | started there by asking you what
guestion was posed to you in order for you to consider the
USDA data. And you said when you were doi ng your
evaluations for U S. Dairy Prograns that you do for

Congress each year; is that right?

A Yes.

Q And that is a peer-reviewed process?

A Yes.

Q Who peer-reviews that for you?

A. Menbers of AMS.

Q Anyone - -

A Econom st s.

Q Anyone el se other than AMS that peer-review that

for you?

A. Not to ny knowl edge. But in the past, we weren't
able to publish the results due to a contract, but now for
this year, we have that capability. So going forward, in
addition to trying to publish ny anal ysis based on
own-price elasticity, we're going to try to publish that
in an academ c journal that will get outside
peer-reviewed, that is outside AM5S and USDA. But once
again, | -- | stand on the basis of my work.

Q Ckay. So -- but everything that you have already
done for purposes of evaluating the U S. Dairy Prograns
has only been peer-reviewed by AMS?

A. Yes, to ny know edge.

Q And then going forward --

TALTY COURT REPORTERS, INC. 9058
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A. | mean, they may have had others peer-reviewit.
And | know in the past when Dr. Kaiser did that, | was
asked to peer-review his work. He may have been asked to
peer-review ny work, but | have no know edge of that.

Q How | ong have you been publishing the U S. Dairy
Prograns eval uati on?

A Si nce 2011.

Q And is that an annual publication?

A Annual .

Q And when is the | ast one that you published?

A The | ast one was handed over and finalized in
August of 2023, using data from 1995 to 2021.

Q And is that only using USDA s data?

A. Well, the -- the basis for fluid mlk, yes. But
in general, true, because we | ooked at the USDA
di sappearance data for cheese, butter, and all dairy that
are regularly put out by the Econom c Research Service and
ANES.

Q And when you do your own-price elasticity
evaluation for the U S. Dairy Progranms, are you
evaluating -- are you evaluating the percentage of change
in the quantity demanded that would be reflective of a 1%
change in the price of a product?

A. We have many elasticities that we generated with
our single-equation nodels. Own-price elasticity is one.
| ncome elasticity is another. But the nost inportant ones
are the pronotion and expenditure elasticities.

Q What |'mtrying to figure out is, is part of your
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publication that you do annually for evaluating the U S.
Dairy Progranms, are you conducting a fluid mlIk own-price
el asticity analysis that nmeasures what you' re neasuring
here today?

A "' m not conducting an own-price elasticity
analysis. |I'mconducting an investigation of the inpacts
of advertising and pronotion on fluid mlk, cheese,
butter. But in the course of doing so, using the AMS
data, | do report, in the Congressional report to
Congress, and we also are required to provide a technical
report, | report the own-price elasticities and the incone
elasticity, but that's not the feature item of that
anal ysi s.

Q Under st ood.

It's just a conponent as part of your overall
anal ysis that you perform when you are evaluating the
prograns?

A Yes.

Q Ckay. And, in fact, Dr. Kaiser, and his exhibit
is 115, he cited to nunerous studies that he relied on to
evaluate his price elasticity, and he was careful to say
it only peer-reviewed articles.

Did you read his testinony?

A Yes.

Q And did you | ook at the peer-review articles that
he cited in support of his elasticity findings?

A Yes. There were 38 of them but nost of theml

was already famliar wth.
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Q Yes. And one of themwas yours; is that right?
A. |"mvery famliar with that.
Q And that was the -- it said 2022, and it cited as

the Chapter 3 of the USDA Report to Congress on the
National Dairy Pronotion and Research Program and the
National Fluid MIk Processor Pronotion Program it's for
USDA, Washington, D.C., 2022.

Is that the one that you are referring to that you

are very famliar with?

A Yes.

Q And is that one of the evaluations that you
perfornmed for USDA's Dairy Progranf?

A Yes.

Q And that one was published in 20227

A. Yes, if it's the nost recent one. | don't know, I
t hought Dr. Kaiser cited the one before the nost recent
one.

Q So Dr. Kaiser started -- cited the one in 2022,
and then you told nme just now that you published anot her
one in Septenber of '23?

A | know it's confusing, but the -- you are right.
The one that is cited in 2022 uses, you know, not the nost
recent dataset. So as | said, each one of these
Congressional reports are updated sequentially with four
new quarterly observations.

Q And your -- your 2022 report that was -- that's
cited by Dr. Kaiser, concluded that the price elasticity

for fluid mlk was negative .071; is that right?
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A. | believe that's accurate, but | would have to
look at it. But it was inelastic, yes.

Q And you told nme you were very famliar with it,
but you recall at least that it was inelastic in the 2022
publication; is that right?

A Yes.

Q Ckay. And then in your nost recent publication in
2023, what did you conclude was the elasticity of fluid

m | Kk?

A Essentially in the sanme nei ghborhood.

Q Dd you -- is it actually less than that by half?
A. By hal f, yes.

Q So it's actually negative .038; is that right?

A Yes.

Q Ckay.

M5. HANCOCK: Let's go ahead and mark it just so
we can get it in. | think the 2022 has already been taken
judicial notice of earlier, so I'mnot going to mark that.

THE COURT: Ms. Hancock, | would like to take a
break. Wat would you like, five mnutes, ten mnutes, or
15?

M5. HANCOCK: \What ever you prefer, Your Honor.

(Court Reporter clarification.)

THE COURT: 15 would be great. Please be back
ready to go at 3:55. We'Ill go off record at 3:40.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 3:55.
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Ms. Hancock, you were marking an exhibit when |
interrupted. What should we do next?

M5. HANCOCK: We should mark the exhibit.

THE COURT: Al right. It will be 392.

M5. HANCOCK: Thank you.

THE COURT: And what nunber does it have besi des
3927

M5. HANCOCK: Your Honor, this is not a National

MIk exhibit. This is the U S. Departnent of Agriculture

Report to Congress, and so | don't have a National MIk
exhi bit nunber on it.

THE COURT: All right. No need.

(Thereafter, Exhibit Nunmber 392 was narked

for identification.)

THE COURT: Very good. Now, does everyone have
one? Al right. Good.

So, Ms. Hancock, would you just hold that up so
that the people who are watching online can see what we
have just narked.

Al right. M. Hancock, you nmay proceed.

M5. HANCOCK: Thank you.

BY MS. HANCOCK:

Q Dr. Capps, is Exhibit 392 the docunent that you
were referring to when you said that you have a
peer-reviewed quarterly evaluation of the U S. Dairy
Prograns that you published in Septenber of 20237

A Vell, the content is simlar. | think the date
Sept enber 2023, that didn't conme fromne. And even
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allowng for that, the nost recent report to Congress has
quarterly data from 1995 to 2021.

But to answer your question, this one was
peer-reviewed. | don't know where the "Septenber 2023"
date cane from It didn't conme from ne.

Q Ckay. So other than the notation at the bottom
t hat says "Septenber 2023," did the other parts of this

conme from you?

A. Not -- not the entire report.

Q Ckay. Let's turn to page 13, where Chapter 3
begi ns.

A Yes.

Q Did you author Chapter 3 of this report in
Exhi bit 3927
A. Just give ne a nonent to |look through it. Ckay.

THE COURT: Let's go off record while we all take
a look at this. This is data-packed.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

W' re back on record at 3:59.

Dr. Capps, you were saying?

THE WTNESS: It is a summary of the 2020
guantitative evaluation of the effectiveness of the dairy
and fluid mlk pronotion prograns. But, once again, it's
not the nost recent.

BY MS. HANCOCK:
Q Meani ng not the nost recent because this goes
t hrough 20207
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A. The data run through 2020. The nobst recent is
2021.

Q Ckay. This is the nost recently published version
of this docunent; is that correct?

A. Wll, | don't know. It depends on who published
it. But I"'mtelling you it's not the nost recent report
that | handed over to AMS.

Q Okay. Are you aware of whether there has been
anything nore recently published after what we have narked
in Exhibit 39272

A. Well, when | turn in ny report to Congress, that's
technically what Chapter 3 is, and there's an acconpanyi ng
technical report that has all the details that Congress

doesn't want to see, or probably nost others, too. But

t hose data run through 2021. | don't know who published
this. Presumably AMS. But when | hand over the report,
| "' munder the presunption that ultinmately it will be
publ i shed.

Q Ckay.

A So | don't know, because | didn't check recently,

if the 2021 report or the nost recent report has actually
been publ i shed.

If that -- if this is the nost recent one that has
been published, I'Il go with that. But I'll testify that
Chapter 3 is ny work.

Q Ckay. When you say Chapter 3, you nean Chapter 3
in Exhibit 392 is your work?
A Yes.
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Q And when did you turn in the version that would go
t hrough 20217

A. Turned it in April of this year, 2023. Then it
went through a peer-review process and was signed off on
after responding to coments nmade by AMS USDA i n August of
2023. And that's wth data running through 2021.

Q Ckay. So before we get there, | want to first
| ook at this one, and then we'll tal k about the one that
goes through 2021; is that fair?

A Do you have that report?

Q | don't have it, but |I'm guessing you know enough
about it we can tal k about it.

A. Ckay.

Q Ckay. So in this Chapter 3, you're providing an
overal |l analysis and evaluation of the U S. Dairy Prograns
effectiveness for helping to support the fluid mlk

industry; is that right?

A Yes.
Q And - -
A. And if | could add one nore point, I'msorry to

interrupt. This is ny work, but also Scott Brown of the
Uni versity of Mssouri was a partner wth nme, especially
in running sinulations that are also reported in Congress.
So | just wanted to state that for the record.
Q He will appreciate that. Thank you
A. He's a good guy.
THE COURT: How is Brown spelled?
THE WTNESS: B-R-OWN.
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THE COURT: Thank you.
BY MS. HANCOCK:

Q And | just want to junp to the page 31 in your
Table 3 -- or 3-3, and this is the table that you use
where you include as part of the factors for consideration
in your evaluation, the ow-price elasticity for the dairy
demand of fluid mlk; is that right?

A. Just to be sure, we're tal king about Table 3-3?

Q Yes.

A On page 317

Q On page 31.

A. Well, what is reported are not just the own-price
el asticity, but as | expl ained before break, the incone
el asticity, but the nost inportant elenment for this

anal ysis was the pronotion elasticities.

Q Right. | understand that you're al so doing
pronotional elasticities for purposes of this report.

My question was: Included in this table also is
your own-price elasticity of fluid mlk that takes -- from
1995 up to 2020; is that right?

A Yes.

Q And as of 2020, for purposes of this published
report that was published in Septenber of 2023, you
concluded fluid mlIk's own-price elasticity is negative
0. 0387

A Yes.

Q And that would nean that that's inelastic by your

nmeasure; is that right?
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2023

A Yes.

Q And woul d you consider that to be highly in- --
hi ghly inelastic?

A Yes.

Q And you said that you had a report that you had

generated for 2021 activities. Wat was the own-price

20217?

going to object to this.

of questi oni ng?
MR, H LL: That is correct.
THE COURT: Onh, on what basis?

this line of questioning should proceed.
M5. TAYLOR: Just on the 2021
MR, HILL: Just on the 2021

I s okay?

MR, H LL: Correct.

THE COURT: Understood. All right.

Sol -- I'"mgoing to honor the objection.

M5. HANCOCK: It's super awkward for ne, so |
will, too.

THE COURT: Al right.

elasticity for fluid mlk in the report that went through

MR, HI LL: Your Honor, this is Brian HIIl. W're

THE COURT: You are going to object to this line

MR HLL: Well, thisis -- I"'massumng this is
contracted on our behalf, on the USDA' s behalf. W have

chosen not to publish it at this point, and we don't think

THE COURT: OCh. So what | have got in front of ne
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2023

1 THE WTNESS: Could | add sonething, though?

2 M5. HANCOCK: | don't think so.

3 THE WTNESS: Ckay. Not about the newest report.
4 But you have to understand, there's a -- the

5 reports to Congress have been going on for a |long, |ong

6 time. Prior to 2011, when | initially got the contract

7 fromAMS, the previous ten years the anal yses were

8 | conducted by Dr. Harry Kai ser.

9 And in putting together those reports, including
10 m ne, there was agreenent on what the structural

11 conposition of the econonetric nodel would be, given the
12 quarterly data, neaning we would agree on what the

13 expl anatory factors were; own-price being one, seasonality
14 bei ng another, incone, ages of preschool, preadol escent,
15 and adol escent, or the percentages of the popul ation that
16 fell into those categories; the percentage of foods eaten
17 away from honme. | could go on and on.
18 In other words, the structure of the npdel didn't
19 change. And, again, even if | wanted to change it, there
20 | was inertia there.
21 But as | testified before break, we couldn't
22 change that anyway because with the data that we have,
23 particularly with the enphasis on advertising and
24 pronotion expenditures being quarterly, and the |ack of
25 data that we currently see in a retail narketplace on a
26 quarterly basis going back to 1995.
27 So, you know, there's a bit of inertia, you know,
28 we're locked into a structural change -- | nean, a
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structural conposition of the econonetric nodel. [|'m not
unhappy with that, but at the sane tine, | just wanted to
enphasi ze there wasn't a whole ot of flexibility.

W had it in the nost recent report, variables
concerning the pandemc. Oher than that, the nodel
structure hadn't changed since 2011. And the actual
estimated paraneters change a little bit, but we didn't
see that noted structural change that we saw during the
pandenmi c during ny analysis, even over that period back to
2011. In other words, the nodel was fairly robust: Large
expl anatory power; all coefficients being significant;
nost inportant, the advertising and pronotion
expendi tures, elasticities being positive and
statistically different, neaning the National Dairy

Prograns, despite the fact that per capita consunption of

fluid mlk, for exanple, had been declining, was -- was
positive.

And when asked about that, you know, | view it
like a rock com ng down the hill, you didn't conpletely

stop the rock, but you slowed it wth advertising and
pronotion expenditures. That would be the takeaway.

But we were -- the major point I'mtrying to nmake
is that the structural econonetric nodel is the sane --

THE COURT: Stay close to the mc.

THE WTNESS: The structural integrity of the
nodel was the sane across all of those years, even before
| had the project in 2011.

BY Ms. HANCOCK:
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Q When you say the "structural integrity"” of the
proj ect, you nean the structural integrity of the process
you go through in order to generate this Chapter 3 each
year from 2011 to the present?

A Especially for fluid mlKk.

THE COURT: Is the answer yes?

THE W TNESS:  Yes.

THE COURT: And now you nmay say especially.

THE WTNESS: Especially for fluid mlk. For sone

of the other dairy products there are other things going

on. But fluid mlk, you know, if you are -- since we're
enphasi zing that, | want to make the point, that
structural nodel specification -- and what | nean by that,
the |ist of explanatory variables that are used -- very

much the sanme year after year.
BY Ms. HANCOCK:

Q And when you turn in your Chapter 3 each year, and
it's been, what, over 12 years now, when you turn this in
each year, you are intending for the information that you

provide to the USDA to be accurate; is that right?

A Wel |, of course. You know, | stand behind it, the
dat a.
Q And you've said that there's sonme inertia. | just

want to rmake sure we're clear on this.
You are not saying that anything you have incl uded

in here is inaccurate or inconplete, are you?

A All 1'"msaying is, especially for mlk, the
structural -- the nodel specification --
TALTY COURT REPORTERS, INC. 9071
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THE COURT: Just a mnute. Stop. First thing to

decide is whether to say to Ms. Hancock, "correct,’
that's true, and then you may expl ai n.
THE WTNESS: Essentially you are correct,

want to say that the nodel specification for fluid mlk
especially, pretty robust year after year since | had the

project for 2011, but even before that, based on the work

of Dr. Kai ser.
BY M5. HANCOCK

Q And if -- if this information that you were using

to include in this report needed to be updated or the

nmet hodol ogy changed, woul d you make that recommendation to

USDA?
A. Wel |, year after year, in fact, prior to com ng
here, | received sone updated information from Jil

for the next evaluation. So, yes. As a starting point,

"1l start with the structural specifications we have had

in the past.

But you have to be careful. Even though we have
been fortunate there hasn't been nuch structural change,
there's no guarantee that wll continue going into the

future. So there's a lot of diagnostics that we use and

applied econonetrics to nake sure that's the case.

Hoover

any work that | would do, you know, | would al ways i nagi ne

it would be -- | would desire it to be peer-revi ewed,

in these cases they have been.

Q And have you ever made a recommendation to USDA

that they allow you to change your nethodol ogy that you

TALTY COURT REPORTERS, INC.
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used to conduct the own-price elasticities for fluid mlk?
A. Well, when Dr. Kaiser did the analysis, when it
canme to the -- the econonetrics part was very simlar.

But this report in Chapter 3 also deals with a
simulation nodel, and I'm-- and | don't want to be too
technical here, but these are demand functions at the
retail level, or demand functions for exports. | feed
this information to Scott Brown who has an enconpassi ng
nodel called the AVAP Dairy Sector Mdel, that goes from
producers, dairy producers, all the way to consuners. And
so ultimately, not only do we want to neasure these
elasticities, we would |ike to put together a return on
i nvest nent for USDA

So for every dollar comng fromDM, MIKPEP, or
qualified prograns, how nuch are you getting in return?

In order to do that, you need an all-enconpassi ng nodel
that takes into account supply shifts, demand shifts, and
ultimately gives you inpacts on prices received by dairy
farmers, prices received at Cass |, Cass Il, Cass I,
| think we had a Class |V, wholesale prices for butter and
cheese, per capita consunption for fluid mlk, cheese,
dairy, and nonfat dry mlk. A host of things, they are
all listed here. That part of the report to Congress,
conpletely different fromthe nethodol ogy used by
Dr. Kai ser.

Q Yeah. M question is just with respect to the
own-price elasticity that you have reported on page 31 of

Exhi bit 392, have you ever made a recommendati on to USDA

r TALTY COURT REPORTERS, INC. 9073
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that you be allowed to change your nethodol ogy used to --
used to report the own-price elasticity in this report?

A. The only change | made this latest tine is that
now we have data, because | went through 2021, where we
could tal k about an additional explanatory variable, that
being affiliated with pandem c.

Q And the USDA is not wanting us to tal k about that
one, so | want to focus about what we have in front of us,
whi ch is Exhibit 392.

Up t hrough when you reported Exhibit 392, did you
ever ask to change the nethodol ogy that you used to
determ ne the own-price elasticity for fluid mlk?

A No.

Q And do you believe, as you sit here today, that
the own-price elasticity that you have reported in
Exhi bit 392 is accurate?

A. Again, yes. But in the context of a principal
guestion to be answered was the inpact of advertising and
pronotion. The main course was not about own-price
el asticity or inconme elasticity.

Q So does the answer -- or does your eval uation and
concl usi on about the own-price elasticity change dependi ng
on who your audi ence is?

A. No. Depends on the question being asked and the
data bei ng used.

Q And the pronotional elasticities are reported in
the prior two colums on page 31; is that correct?

A. Yes. For the whole period 1995 to 2020, because |

TALTY COURT REPORTERS, INC. 9074
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all oned the pronotion elasticity based on ny nodel
specification to change fromyear to year. So we were
able to conpute averages of those elasticities, and then
since the last year associated with this report was 2020,
what the pronotion elasticity was for 2020, the average- of
t hose four quarters.

Q And so you reported that the pronotiona
elasticity for fluid mlk from 1995 to 2020 is .055; is
that right?

A. That is correct, neaning a 1% change in pronotion
dol lars associated with fluid mlk advertising and
pronotion would lead to a .055% change in the quantity of
fluid mlK.

Q Ckay. And then for 2020, you have a pronotiona
elasticity of .040; is that correct -- for fluid mlk; is
that correct?

A Yes.

Q Ckay. And then for own-price elasticity, that is
a standal one neasure, is it? |Is that correct?

A Yes.

Q And that one, as we have tal ked about, is negative
. 038?

A. Yes. And in ny nodel specification | didn't allow
the own-price elasticity or the inconme elasticity to
change over the tinme peri od.

Q And that's because it's reported for the entire
time period between 1995 and 2020; is that correct?

A Yes.
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Q Does that go to the end of the cal endar year 20207

A. It's quarterly periods, so through the end of the
cal endar year.

Q Ckay.

A So the data runs fromthe first quarter of 1995 to
the fourth quarter of 2020.

Q | f we | ook back at Exhibit 387, that's your
Power Poi nt presentation on page 12, your pre-COVID period
that you selected in your testinony was January 8th of
2017 to March 15th of 2020; is that correct?

A Yes.

Q Ckay. And so when you | ooked at the total fluid
mlk here for that period, you have 1.10 elasticity; is
that right?

A Yes.

Q And that's different than what you have reported
in Exhibit 392 for a different time period; is that
correct?

A Yes.

Q And is that difference explained by the fact that
you have selected a different tine period to eval uate?

A Not al one.

Q Is it also explained by the fact that you used a
data source set fromIR instead of the USDA data?

A. That's part of it, but also the frequency is
different. The frequency, as | have testified on the
report to Congress quarterly, the frequency here, weekly.

But there's al so one added di nensi on. In the
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report to Congress, there was no prices of juices, bottled
wat ers, sports drinks, protein beverages, plant-based mlk
alternatives, or refrigerated yogurt. So the addition, if
you're trying to explain the difference, the addition is,
well, we have a different frequency, the main focus is on
own-price elasticity, and we have a detailed list of -- a
list of additional products that affect the demand for
either total mlk or even the five ml|k segnents done on a
weekly basi s.

But to answer your question, the tinmefrane is al so

different.
Q Ckay.
M5. HANCOCK: Let's go ahead and mark our next
exhibit. | believe it's 393.

THE COURT: Correct. And what does it |ook |ike?

M5. HANCOCK: Decenber 14, 2022, Power Poi nt
presentation, "Wiat's Going on Wth M| k?"

THE COURT: Al right. It looks like this
(indicating), Ms. Hancock?

M5. HANCOCK:  Yes.

THE COURT: Wbuld you hold it up for the view ng
audi ence? Except you have got your sticky note on it.
Don't want to give your trade secrets away.

Thank you. Al right. So this one is 393.

(Thereafter, Exhibit Nunber 393 was narked

for identification.)

BY MS. HANCOCK:
Q Dr. Capps, are you the author of the presentation

r TALTY COURT REPORTERS, INC. 9077
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that we have identified as Exhibit 3937

A ' mone of the authors.

Q Ckay. |If you go on the third page, there's three
of you there.

Are those the other two authors of this
presentation?

A. The -- Doug Adans was a -- an internediary between
Dr. Ishdorj and I and IDFA. But the authors are
Dr. Ishdorj, who I nentioned before, and nyself.

Q And when you said that you were initially hired
along with Dr. Ishdorj, is this presentation part of what
you were initially hired to do for |DFA?

A Yes.

Q So this is sonme of the prelimnary work that you
did in order to do the elasticity analysis for |DFA?

A Yes.

Q And if we turn to page 4, you initially did your
wor k using both the USDA -- I'msorry, let's -- it's
page 2. | apol ogize.

A Page 2?

Q Yeah. |[|f we can |ook at the specific objectives.
A Uh- huh.
Q | think you had testified earlier that it's

inmportant to first identify what the question is that you
are asked to do?

A Yes.

Q I s that what you have identified here, the itens

that you and Dr. Ishdorj were asked to perform for | DFA?
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A Yes.

Q And one of themwas to estinmate own-price
elasticities for mlk for the 11 Federal M Ik Marketing
Orders using the USDA' s dat a.

| s that what nunber one is referring to?

A Yes.

Q And then the next one in nunmber 2, estimate the
own-price, cross-price, total expenditure, and incone
el asticity using the IRI; is that correct?

A Yes.

Q And then nunber 3, to provide detailed literature
of the demand for fluid mlk and mlk-rel ated products; is
t hat correct?

A Yes.

Q And did you performall three of those
obj ections -- objectives for |DFA?

A Qur teamdid.

Q Ckay. The "team " neaning you and Dr. |shdorj?

A Yes.

Q And your testinony that you have provi ded today
that is in Exhibit 387 for the PowerPoint presentation,
and your testinony which is Exhibit 386, is that the
cul m nation of the work as you have done for | DFA?

A Yes. And this -- to add a clarification, in -- |
forgot the nunmber now for the new PowerPoint that |
recei ved?

Q 393.

A. Ckay. In 393, when | used the IR data, | used

TALTY COURT REPORTERS, INC. 9079
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the sane commodities, but we didn't have a
novi ng- past - COVI D peri od.

Q Ckay. And | didn't see that you had used the USDA
data in your recent PowerPoint presentation that we have
been tal ki ng about today.

Did you include any of that initial work that you
did analyzing the USDA data in your elasticity anal ysis?

A No.

Q Way not ?

A. Well, as | stated in ny testinony with ny
Power Poi nt, to get a clear picture of what's happeni ng at
the retail sector, you need a breakdown of the fluid mlk
categories. And we don't need to go through those, |
t hi nk you know them now. Also, the alternative beverages
and yogurt. But the AMS USDA data includes information on
total mlk and organic mlk only, and because of that
limtation, | think, and also the difference in frequency,
and the consumer driving things, | think a better picture
of the own-price elasticity, just concentrating on that,
is based on the testinony fromny PowerPoint, Exhibit 386.

Q And that only relies on the IRl data?

A Yes.

Q Did you | eave out the USDA data results because
t hey showed that fluid mlk was inelastic?

A. No. In the contract with | DFA, the question that
was begged, as | testified earlier, what happens after we
nove past COVID? And that was the question that needed to

be addressed. And so the focus was going back to the IR
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on the IRl data with the added weeks that | just

ment i oned.

Q Let's turn to page 4. This is Exhibit 393. This

i's your Decenber presentation to |DFA.

Do you know who attended that presentation?

A | couldn't tell you.

Q Do you know how many people were on the Zoonf?

A. There were nore than | expected.

Q | s that nore than 20?

A | have no idea. | didn't count. | was so
concentrated on naking the presentation, | really don't
know.
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data and addi ng the weekly data from May 22 of 2022 to

August 13 of 2023.

Q Did you present Exhibit 393 to | DFA?

A Everything in the report that Dr. Ishdorj and I
did was delivered to | DFA

Q |"mspecifically tal king about Exhibit 393. It
| ooks like it's a PowerPoint to ne. |'mjust wondering,
is this a presentation that you gave to | DFA?

A. You are tal king about this docunent (indicating).

Q Yes, "What's Going on Wth M I k?"

A. Yes, the PowerPoint presentation was nade via
Zoom a nunber of people, and also a witten report was
delivered to | DFA.

Q A witten report that's different than the one
t hat we have today; is that right?

A. The -- yes. Because this report here only focuses
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Q Ckay. And then on this page 4 you state, "The
primary notivation for the consideration of the USDA AVS
data is to draw conparisons to the IRl analysis and to

shed light on the non-retail conponents of fluid mlk

sal es.”
Was that an accurate statenent when you nmade it?
A. Not hi ng has changed. It was accurate. It is
accur at e.

Q And the USDA data would provide insight into the

2023

non-retail conponent of fluid mlk sales; is that correct?

A. Yes. And as | testified when we were tal king
about coverage of the retail data, we said -- | stated
that roughly 76% of the retail -- retail marketpl ace was
captured by IR, but in the USDA data you have all these
ot her places, schools, for exanple, foodservice industry,
everything that | nentioned before.

Q And if | understood how the math works here, that
with elasticity, one of the benefits is that it's not a
wei ghted average and it's not dependent on volunes; is
that correct?

A Well, elasticity is a unitless neasure, but in
order to calculate it, you need vol une, you need prices,
et cetera.

Q But is it fair to say, then, that you could
conmbi ne two data sets, such as the IRl and USDA' s
elasticity results, and one would not dilute the other?

A. | ncorrect.

Q If --

TALTY COURT REPORTERS, INC.
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1 A You cannot conbi ne them

2 Q Ckay.

3 A. Totally different set of entities.

4 Q So woul d you have to neasure them separately to be
5 | able to ook at the retail versus non-retail?

6 A Well, the USDA data is not exclusively non-retail.
7 They just happen to include foodservice, schools,

8 | et cetera, that retail doesn't. And the reason you can't
9 conbi ne them you know, as | have stated already, in the
10 | RI data, the set of additional factors that you bring in
11 to the analysis, you are able to do so, but you cannot

12 wi th the USDA dat a.

13 So, in fact, another reason for draw ng these

14 conparisons is to determ ne why you get such differences,
15 and | think | have expl ai ned that.

16 Q And the USDA data would include both retail and

17 non-retail because it's just the total fluid mlk that is
18 reported to the USDA?

19 A. Yeah. That -- as | state here, they correspond to
20 deliveries or dispositions of fluid and m|k products, you
21 know, fromm |k processing bottling plants to various

22 outlets in Federal MIk Marketing Orders, 11 of them

23 Q And the USDA has its data avail able for post-COvVID
24 as well; is that right?

25 A. Ch, vyes.

26 Q | didn't hear what you said. Wat was the first
27 word you sai d?

28 A. Ch, yes.
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Q "Oh, yes." Kkay.

A. But only -- but only for mlk and perhaps organic
mlk, maybe a little flavored mlk. But for the nationa
| evel, you can get a nore detail ed breakdown, but not so
at a regional |evel.

Q Ckay. And then if we just turn to page 9 -- no,
let's go right to page 10. | apol ogi ze.

Your Decenber of 2022 report to the | DFA nenbers
reported that the own-price elasticity using the USDA data
was negative .24; is that right?

A Yes.

Q And that would be highly inelastic; is that
correct?

A It would be inelastic.

Q Well, | thought you just told ne that negative
.038 woul d be -- oh, | guess because of the zero. Never
mnd. | answered ny own question.

So this would -- the total mlk elasticity that
you have reported to | DFA nenbers in Decenber of 2022 was
that it would be inelastic;, is that correct?

A On page 10?

Q Correct.

A. Total m |k, negative .24, yes.

Q What's the tinme period that you were eval uating

A 2017 to -- January of 2017 to August of 2022.
THE COURT: I'msorry, I'mlost. So | found the
ri ght nunbers on page 10, but they are about bottled
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water. So which paragraph is the mlk in?
M5. HANCOCK: Page 10 in Exhibit 293 -- or 393.
THE COURT: GCh, wong exhibit. Got it. Thank
you.
M5. HANCOCK: | was concerned because | didn't see
wat er .
THE COURT: Ckay. Thanks.
BY Ms. HANCOCK
Q Ckay. So just to be clear, you concluded that the
time period from 2017 to August of 2022, using the USDA' s
data, that total mlk was inelastic at negative .247?
A. Based on the use of the nonth, yes, based on the
use of the nonthly USDA data from ANS.
Q Okay. And if we turn to the next page on page 11

you broke it down by region as well; is that correct?
A Yes.
Q By each of the orders?
A Yes.

Q And for every single one of those orders, it's
true that using the USDA data, that total mlk is
i nel astic?

A Yes.

Q And then the next section of your presentation
goes into the IRl analysis; is that right?

A Yes.

Q The -- and if we go to page 15, this is where you
reported elasticity using only the IRl data; is that
right?

TALTY COURT REPORTERS, INC. 9085
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A Yes.

Q And you have a pre-COVID period and a
COVI D- af fect ed peri od?

A. But no novi ng- past - COVI D peri od.

Q Yeah. You hadn't yet conducted the third
analysis; is that right?

A. Ri ght .

Q So -- but this was your initial report as of
Decenber of 2022, and so here you only have the two tine
periods; is that right?

A Yes.

Q And so you have concluded that using just the IR
data, it's 1 -- negative 1.10 for total mlk, which is
what you reported today; is that right?

A Yes.

Q And that is what you said what made it el astic,
correct?

A Yes.

Q And then for the COVID period here, you had
negative .40 showing that it had becone inelastic for
total fluid mlk.

A Yes.

Q And then, if we nove forward to the end of the
your presentation, you have a neta-anal ysis on page 20.

Do you see that?
A Yes.
Q What is a neta- -- systenmatic review and

net a- anal ysi s?
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A. A neta-anal ysis takes a | ook at entities |like
own-price elasticities that are reported across studi es,
and they are put together in a separate statistica
anal ysis. That work was done by Dr. Ishdorj.

Q Ckay. And does that just conbine the USDA
elasticity and the IRl elasticity information?

A. Well, as -- no. Wat -- no, it doesn't. As it's
stated on page 20, these elasticities cone from 37
exi sting reporting studies of own-price elasticities for
m |k, not counting the IRl data, not counting the AVS
own-price elasticities.

Q Ckay. And so then you took those 37, and you
create -- you analyze all of those together to create a
consol i dated dataset to see what the effect is; is that
right?

A That's correct.

Q And so you have here, fromthose 37 existing
studies that were reported, the own-price elasticity for
m |k ranged from negative 2.41, zero.

Can you explain what that neasure there shows for
t hat range?

A Exactly what it states. The range of elasticities
was bounded bel ow by negative .241 and bounded above by
zero.

Q And then the nedian value of all of those conbi ned
was negative .2367

A Yes. There were 37 studies, but there were 66

el asticities. So you have a |list of the elasticities; the
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nmedian is the 50th percentile.
Q And so using all 37 of those studies and the 66
el asticities, you concluded that the nedi an val ue was

negative .236; is that correct?

A Yes.
Q And that would be inelastic?
A Yes.

Q And then you go on to say, "The overall white mlKk
el asticity fromneta-anal ysis of the data from 18 existing
studi es was estinated to be negative .37."

s that correct?
A Yes.
Q And then what follows there is the cal cul ation of

how you reached that negative .37?

A. No, it's a confidence interval, 95% confidence
i nterval .
Q Ckay.
A. If -- in other words, what we would attach is with

95% confi dence, the own-price elasticity for white mlk
woul d range fromnegative .15 to negative .59.

Q Ckay.

A Agai n, based only on these 37 studies, not based
on ny worKk.

Q Ckay. Under st ood.

So what you are concluding at the end of your

presentation in Decenber of 2022 to IDFA, is that with
95% certainty, fluid mlk price is inelastic in that range

bet ween negative .59 and negative .157?
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A Yes. 95% confidence zone.

Q Yeah. 5% chance you are wong, 95% chance you are
right. That's what you were telling IDFA; is that right?

A. If we were able to repeat this for 18 other
exi sting studies with 95% confidence, we'd expect that
range to be between negative .15 and negative .59.

Q And so no matter what your confidence |evel within
that range, that entire range neans that fluid mlk prices
are inelastic; is that right?

A That's the conclusion that was reached.

One other point to nake on that. W also state
these elasticities were all pre-COVID. And as | stated in
my own testinony, those pre-COVID studies fromwhich these
are comng do not capture what is currently occurring to
consuners in the retail marketplace. | hate to be
repetitive, but that's inportant.

And the other point that we nake here, if you | ook
at flavored mlk, they are elastic even with these 37
exi sting studies, and for organic, the range is even w der
from negative .63 to negative 4.22.

M5. HANCOCK: We're going to mark anot her exhibit
real Iy quick.

THE COURT: So now this one is -- so we have
mar ked 393, so this new one will be 394. \Wat does it
| ook Iike?

M5. HANCOCK: It has a blue page on the front, and
it'"'sis titled "A Deeper Look at M|k and Conpeti ng

Beverage Price Elasticities.”
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THE COURT: Thank you. So that's been marked 394.
(Thereafter, Exhibit Nunmber 394 was narked
for identification.)
BY MS. HANCOCK:
Q Dr. Capps, Exhibit 394, is this the report that
you and Dr. |shdorj prepared for |DFA on or around
March 23rd of 20237
A Yes.
Q And does this follow the presentation that we
| ooked at in Exhibit 393?

A Yes.
Q If we | ook at the third page in, Ronman Nuner al
iii, or Romanette, | guess, Roman Nuneral iii, this is

where you have a Table ES1 that captures the price
elasticity findings of you and Dr. Ishdorj as of
March 23rd of 20237

A Yes.

Q And here you have a total mlk that you have
reported as negative 1.097 for pre-COVID tinme period?

A Yes.

Q And is this based on the IR data?

A Yes.

Q And does it take into account at all any of the
USDA dat a?

A No USDA data was invol ved.

Q Ckay. In this report that you and Dr. |shdorj
generated for IDFA in Exhibit 394, do you anywhere in here
utilize any of the USDA data?
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A | believe we did toward the end.

Q | f you | ook at page 48.

A. Actually earlier than that. |If you |ook at
page 42 where it starts, "Analysis of the USDA data from
the AMSB."

Q That's where that section starts, and then the
summary chart is on page 48; is that right?

A | know you are right.

Yes.

Q And, again, using that USDA data, your own-price
el asticity concludes that total mlk is inelastic?

A Yes.

Q And that's that negative .2372?

A Yes.

Q And that's even including the seasonality nonthly
breakdown that you have in that table?

A. Yes. The list of explanatory factors are |isted
in Tabl e 39.

Q And that is reported for the period between
January of 2017 and March of 20227

A | thought it was August. Well, no, you are right,
March 2022.

Q |"mjust reading that off the | egend on the
bott om

A. It's right, March 2022.

Q Ckay.

A. But notice, though, in this table what's m ssing.

Al'l the other, you know, actors that we have identified as
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significant statistically influencers of the demand, not
only for total mlk, but organic mlk, traditional white
mlk, and traditional flavored mlk.

Q You nean the non-dairy products; is that what you
nmean?

A Yes.

Q Ckay. And at |east for purposes of this March of
2023 report, you were still including this information to
| DFA; is that right?

A. | didn't understand the question, |I'msorry.

Q Yeah. Even up until March of 2023 you were still
including this own-price elasticity in Table 39 on page 48
to the | DFA?

A Well, this whole report was sent to | DFA

Q And this table you prepared knowing that it didn't
i ncl ude those non-dairy products; is that right?

A Yes. Because we didn't have access to them

Q Ckay. And it was sone tinme thereafter that you
obtai ned an additional report fromthe IR that gave you
access to that additional information?

A Not concerning the USDA data, but the additi onal
i nformati on concerning the novi ng-past-COVID peri od.

Q Ckay. And -- and then between then and when you
generated your testinony that you provided today in
presentation Exhibit 387, and your witten statenent in
Exhi bit 386, you dropped the "USDA" data from your report;
is that right?

A. | didn't include it because, as | nentioned, the
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mai n focus was on the own-price elasticity as what's

happening in the current retail marketplace. The AMS data

does not deal with that issue.
Q Ckay.

A. There's not enough of a breakdown, you know,

capture all five segnents that | nentioned are inportant.
And by the way, | don't knowif |, on record,
mentioned this, but it's inportant to include those other
al ternative beverages and yogurt, because in the Barten
Model , their coefficients associated with the prices of
these are statistically different fromzero, neaning they

are just not sone whimthat based on the other studies,

wel |, maybe we should throw themin there. W actually --

you know, as has been tal ked about, they are significant

i nfluencers of either total mlk or the five mlk segnents

that | have |i sted.

Q And -- but the USDA data is good enough to report

it in a peer-reviewed publication to Congress; is that

right?

A Well, | did report it. Yes, | did report it to

Congress. But there, again, the issue was, what is the

i npact of the advertising and pronotion prograns.
Q And when you were first hired by | DFA, you
reported it to IDFA as well; is that right?

A. Wien | was first hired by | DFA, the next part of

t he questi on was?

Q Yeah. You reported the elasticity using USDA' s

data showing that it was inelastic, fluid ml|k was
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inelastic; is that right?

A. That was part of the initial contract between
Dr. Ishdorj, |, and | DFA

Q And then when you did a subsequent follow up
publication in March of 2023 in Exhibit 394, you again
used that USDA data to report on the elasticities of fluid
mlk; is that right?

A No. The updated contract with | DFA was to add
addi ti onal data concerning IRl or Circana only and the
novi ng- past - COVI D peri od.

Q Until you had authored your nost current
testi nony, are you aware of any tine that you have ever
previously concluded that fluid mlk was el astic?

A. | woul d have to check ny records. Most of the
previous studi es showed inelastic demands.

Q Ckay.

M5. HANCOCK: | have no further questions. Thank
you for your tine.

THE COURT: | need a bit of input fromthe group.
W have 11 m nutes before we stop for the day. How do you
want to use it?

Let's get the Agricultural Marketing Service mc
on.

M5. TAYLOR: | think AMS woul d just advocate we
plan for tonorrow and start fresh at 8 o' cl ock.

THE COURT: Does anyone object to that?

No one does.

Dr. Capps, |I'"'mgoing to |l eave you sitting right
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there while we discuss tonorrow. | know you will be part
of that discussion.

Ms. Hancock, how would you like to proceed

t onor r ow?

M5. HANCOCK: | don't want to | ose sight of having
the exhibits admtted that | had offered, so I'll just put
an asterisk there. W can hold until tonorrow as well if
you prefer.

M5. TAYLOR: If | could just add to that. W have
had sone network USDA issues, which is why they have not

been on the web yet. W're working on that. W're going

to post themunder -- with sonme NWPF exhibit nunbers,
whatever is next on your list, | don't know what they are.
But 1'lIl have those nunbers in the norning, and nmaybe we

just pick up first thing, and that way we have all right
nunbers in the record.

M5. HANCOCK: Yeah. So then we'll just provide an
update on what we're thinking for witnesses. W talked
| ast ni ght anongst our teamto try and speed things up a
little bit.

W are not going to put on Christian Edm ston and
John Kang, so we're cutting two witnesses. | thought we
would be a little bit further this week, and we're trying
to get done.

So our lineup for tonorrow, after we finish
Dr. Capps, is to proceed with Mke Herting, Mnty
Schilter, Brad Park, Steve Stout. W have Dr. Vitaliano,

who we had remai ning cross on, which may be very linmted
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at this point, but we would offer himup if we had any
remai ni ng room which ny teamassures nme is way too
optimstic.
And | know several of you have asked about
Dr. Scott Brown. He is -- we had originally thought we
could get to himtonorrow, but we've had to jockey his
schedul e around. So we will plan on himtestifying firnmy

on Wednesday, which m ght be well after we're done, so |'m

just saying that out |oud now in case there's other
W tnhesses that M G can plan for in between there. |It's

not really dependent on his testinony. And we told Jeff

Sins if he went hone, we would get himin on Monday. And

then we still have Ed Gal | agher.

And then that will conclude everyone that we have

on Proposal 19. So we are anticipating bei ng done by
Monday.
THE COURT: Except for Scott Brown?
M5. HANCOCK: Yes, but he's -- yes. Correct.
M5. TAYLOR: And on ny list | had a Carl Rasch.

s he not testifying as well?

M5. HANCOCK: We had cut himfroma prior topic --

M5. TAYLOR  Ckay.

M5. HANCOCK: -- for the sanme thing. He m ght
come back as a rebuttal at sone point, but not on any
proponent topics. That's our full list.

THE COURT: Did anybody need any of those nanes
repeated? Do you know who to anticipate? Ckay.

M. English.
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MR. ENGLISH: So the |last four weeks we've had
comruni cations, bu | absolutely agree with National MIk
t hey have the right, the need to get their testinony done.

We t hought based upon that the Tuesday was not
avail abl e, and so there were w tnesses who were avail abl e
Tuesday who were told to cone in January. So we will do
our best to see what we can do to try to fill slots.

| will say, and | just don't know how | ong, there
is adairy farmer who is planning on com ng Wednesday.
Dairy farnmers, to ny mnd, still get priority.

THE COURT: Who is com ng on Wdnesday?

MR, ENGLI SHE Wednesday. His nane is M ke Sumers
from Tennessee. He has been a witness at other
pr oceedi ngs.

THE COURT: And how do you spell his |ast nanme?

MR ENGISH S-UMNE-RS.

| do not believe his testinony will be very |ong.

Again, | can tell you that we will do our best
bet ween | DFA and ourselves to see what we can do about
Tuesday, but | note that there were communi cati ons about
this issue, expressly about Tuesday, and we were told not
to bring wtnesses Tuesday, and so we told themnot to
conme to Tuesday, and | can't pronise you now that we can

get them here Tuesday.

M5. HANCOCK: | would like to respond to that.
MR, ENGLISH: |'m not accusing you of anything.
THE COURT: Well, let nme just ask Ms. Hancock: O

t hose people on your list for tonorrow, which is Friday,
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who don't fit tonorrow, are any of them avail able on
Tuesday?

M5. HANCOCK: They will probably come back for
Monday. They have been all hanging out for weeks. |

nmean, we have never said don't have anybody ready for

2023

Tuesday. W just said, stop giving your people firm dates

in front of our dates because we're having to bal ance al

t he schedul es, and our fol ks are just sitting here for

weeks at a tinme. W have really nade a considerable

effort having people sit here for full weeks, waiting to

go on in case there's a gap.

THE COURT: Well, it's not |ike there was nothing

to listen to.

M5. HANCOCK: Well, it's very expensive for these

conpani es to have their enployees sitting here, and then

traveling back and forth because they have to | eave for
neetings. So it has been with considerabl e expense that
our clients have had their enployees here, oftentines

| eavi ng and com ng back. And we have managed our own

schedule to fill our own gaps, and that neans that we have

had to have themsitting here waiting to go on. W have

never said that sonebody shouldn't conme on Tuesday. W

just said we're not going to delay our wtnesses further

to all ow other people, because it has cost us a | ot doing

that, such as Dr. Capps. W have to have our people wait

ar ound.

So | would hope that we're not going to have a gap

on Tuesday, considering it is Thursday and we have given
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everybody our full [Iist.

THE COURT: Ckay. Well, | have been delighted at
how sonmehow it's all worked out. The invisible hand. Al
right.

We still have five mnutes. Does anyone want to
speak?

No one? | will see you all at 8 o' clock tonorrow

norning. We are now in recess at 4:56.
(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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SS
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I, MYRA A PISH, Certified Shorthand Reporter, do
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true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: January 9, 2024
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