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THURSDAY, OCTOBER 5, 2023 - - MORNI NG SESSI ON

THE COURT: Let's go back on record.

W' re back on record at 8:00 a.m on Cctober 5,
2023. It's Thursday. I'mJill difton. | have one
prelimnary matter before we resune.

Most of you know that the reason |'mhere is that
on Septenber 22, 2023, Chief Judge Channing Strother
tested positive for COVID. On Septenber 29, 2023, he
tested negative for COVID and has ever since. He stil
had difficulty having the energy that he's used to having
and was sleeping a lot, but still doing his job from--
fromhone, isolating. And now he's fully back.

Many of you have been concerned about him His
residuals at this point are congestion and a cough, and
fromtalking to other people who are simlarly situated,
apparently that is common. And it goes away, but it takes
time.

He has all through ny involvenent in this
proceedi ng been m ndful of how you all are doing. He was
so hopeful that no one el se that he had been cl osely
situated with al so had COvI D

And | have assured himthat |'m aware of nobody
el se having it. | know all of you are beat up fromthe
| ong hours and fromthe difficulties, but -- but I'mvery
pl eased that everyone is healthy enough to continue.

He asked nme for continuity to take al so the
Novenber segnent, which is the week follow ng the

Thanksgi vi ng weekend. We're beginning at 1:00 p.m on

TALTY COURT REPORTERS, INC. 7062
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t hat Monday and going that full week. And | am deli ghted.
"' mthe one having the fun, and so |I'm appreciative.

| thought it mght be useful for those of you who
may not know what the function of the presiding
Adm ni strative Law Judge is in a rul emaki ng hearing such
as this. It is alimted function. It is to gather in
t he evidence and certify for the record what that is. W
call it a certification of the transcript, but it's
actually the transcript and the exhibits.

So after the hearing, both judges who have been
W tnesses, that is Chief Judge Strother and nyself, both
of us will sign off on those docunents. W each observed
different portions, so we will both be signing off on
t hose docunents.

In the neantinme, we're behaving separately in that
Chi ef Judge Strother indicated he's working on a ruling on
a matter that canme up while he was presiding. He wl
still do that. He will finish that. And | will do the
rulings that conme before ne.

So | just wanted to clarify we're both assi gned
the case. He is senior. W'I|Il both sign off on the
docunents at the end.

Al right. Now, are there any other prelimnary
matters before we assune taking testinony?

| see none.

Wul d you state and spell your nane, please.

THE WTNESS: MW nane is Stephen Koontz,
ST-EEP-HE-N, KKOONT-2

TALTY COURT REPORTERS, INC. 7063
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good,

THE COURT: Now, your voice is robust which is

except it wasn't quite | oud enough, and it all has

to do with positioning.

still

| don't know, can you nove closer toward ne and

see your |aptop and your docunent?

THE W TNESS:  Yes.

THE COURT: | think that will help. Very good.
Have you previously testified in this proceedi ng?
THE WTNESS: No, | have not.

THE COURT: 1'd like to swear you in. Wuld you

rai se your right hand, please.

STEPHEN KOONTZ,
Being first duly sworn, was exam ned and
testified as foll ows:
THE W TNESS:  Yes.
THE COURT: And that was a "yes"?
THE W TNESS:  Yes.
THE COURT: See, again, you know, you have to be

fairly close to that m crophone unfortunately. |It's

awkward when you have things in front of you.

Counsel .
M5. HANCOCK: Thank you, Your Honor.
DI RECT EXAM NATI ON

BY Ms. HANCOCK

Q

Good norning, Dr. Koontz. Thank you for being

here today.

Wul d you m nd providing your business address for

the record?

TALTY COURT REPORTERS, INC. 7064
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A. |"'mlocated at Col orado State University. M
office is 266 Nutrien Agricultural Sciences Building, Fort
Col l'i ns, Col orado, 80523.

Q | want to first start off by getting to know a
little bit nore about your background.

Can you start by telling us about your educati onal
backgr ound?

A | have a BS and MS degree fromVirginia Tech in
agricultural economcs, and | have a Ph.D. in agricultural
econom cs fromthe University of IIllinois.

Q And follow ng your Ph.D., what have you spent your
time doing in your professional career?

A. | have been academic faculty the entire tinme. |
wor ked at Ckl ahoma State University in the Departnent of
Agricultural Economics for six years. Mved fromthere to
t he Departnent of Agricultural Economcs at Mchigan State
Uni versity, and had an opportunity to go to Colorado State
University. M departnent there is the Departnent of
Agricul tural and Resource Econom cs.

Q Ckay. The proceeding is being pushed out by Zoom
as well as having a court reporter here, so we're trying
really hard to nake sure the audi ence online can hear, but
nost inportantly, that our court reporter can capture
everything that you are saying so we have a good record.

A. Absolutely. If I'"mnot doing it right, please |et
me know. It's not intentional.

Q Yeah, yeah. And it's sonething that we've been --

it's been a common thene for us.

TALTY COURT REPORTERS, INC. 7065
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So throughout your professional career in
academ cs, you have al so had sonme other opportunities to
use your experience in agricultural economcs to testify
in front of Congress.

Can you tell us about that?

A | have testified twice. | work -- nmy primry
research area has been in narket organization and
performance, and it's largely on the cattle and beef
mar kets. | have worked with major cattle feeding
organi zati ons and al so the packing industry, beef packing
I ndustry.

Q And what kind of information or topics do you --
do you present when you are testifying in front of
Congr ess?

A. The topics of lately have been price discovery,
and in that entire area, price reporting, price discovery.
And long-term it's nore along the |ines of market power,
i ndustry structure, and market participant conduct over
time.

Q Ckay. All related to the feed industry -- or
cattle feed industry?

A Cattle and | have -- by working with the cattle
i ndustry, | have also had to be solid in ny understanding
of what goes on in commodity nmarkets, primarily feed
mar kets, forage markets, things |ike that.

Q Ckay.

M5. HANCOCK:  Your Honor, at this tinme we would

nove to recognize Dr. Koontz as a commercial agricultura

TALTY COURT REPORTERS, INC.
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econom st wth cattle and beef markets and cattle feed.

THE COURT: Tell ne again. Conmerci al
agricul tural ?

M5. HANCOCK: Econom st, cattle and beef markets
and cattle feed.

THE COURT: Does anyone wish to voir dire the
witness with regard to his qualifications before | accept
himas an expert w tness?

There is no one. | do.

Now, next, does anyone object to ny accepting

Dr. Stephen Koontz as an expert as indicated?

There are no objections. | do accept Dr. Stephen
Koontz as an expert in commercial agri- -- as an expert
as -- inthe field of conmercial agricultural econom cs,

and cattle and cattle feed? Do | have it right?

THE WTNESS: Cattle markets and production.

THE COURT: Cattle nmarkets and producti on,
including feed. Al right. Good. Thank you.

We are very happy to have you here. Wl cone.

THE WTNESS: Thank you

THE COURT: Ms. Hancock?

M5. HANCOCK: He wasn't sure if you were being
serious.
BY MS. HANCOCK:

Q Dr. Koontz, would you m nd providing us with your

testinmony in Exhibit 304? And as you read your testinony,
just be mndful of both the volunme of your voice and then

the speed that -- make sure that it's slow enough that our

TALTY COURT REPORTERS, INC. 7067
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court reporter can capture it.
A. Yes. Absolutely.

M5. HANCOCK: Your Honor, | don't knowif | marked
this. I'msorry. Thank you.

This is Exhibit NWPF-55, and | believe the next
exhi bit nunmber is 304.

(Exhi bit Nunber 304 was nmarked for

identification.)

THE COURT: | have ny copy now. And, yes, this is
Exhi bit 304.

Dr. Koontz, you may proceed.

THE W TNESS: Thank you. The purpose of this
testinmony is to comment on the proposed changes to the
producer mlk price surface and the potential inpacts on
m | k production in the dairy industry in Col orado.

|'"'ma professor in the Departnent of Agricultura
and Resource Economics at Col orado State University. Been
on faculty there since 1989, prior to that at Okl ahonm
State and M chigan State.

THE COURT: My | interrupt?

THE WTNESS: Yes, please.

THE COURT: Your statenent says 1998. You said
1989.

THE WTNESS: |'msorry. '89 at Cklahoma State,
and 1998 at Col orado State.

THE COURT: Ah, thank you.

THE WTNESS: M apol ogi es.

THE COURT: No worries.

TALTY COURT REPORTERS, INC. 7068
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THE WTNESS: |'m-- | was pleased to hear you
describe what | do for a living. |I'mnot sure | could
tell that to ny parents, so I'll -- I'lIl have to wite

down sone of these shortcuts. They are hel pful.

| consider nyself a |livestock and commodity market
econom st. | have a three-way split. | hold an
ext ensi on, teaching, and research position, and over the
years | have worked on issues relevant to commerci al
agriculture in Col orado.

| have conduct ed econom ¢ education with producers
regardi ng mar ket outl ook, risk managenent, and al so policy
guestions. |'ve worked with the cattle industry and the
USDA Agricul tural Marketing Service, the Market News
Di vision, on issues related to fed cattle pricing and
price reporting.

| was engaged during the transition fromvol untary
price reporting to the inplenentation of |ivestock
mandat ory reporting, and have worked with the Nati onal
Cattl eman's Beef Association in the industry effort
recently to i nprove cash market participation in fed
cattl e trade.

| have testified to Congress regardi ng market
structure and conduct in cattle and beef industries, and
wor ki ng i n extension and teaching in Col orado has required
me to al so develop a solid understanding of grain and
forage markets upon which livestock industries rely.

Agricultural in Colorado contributes approxi mtely

$10 billion annually to the state econom c out put.

TALTY COURT REPORTERS, INC. 7069
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Approxi mately 60% of that wealth creation is related to
livestock industries, cattle, cattle feeding, dairy,
poul try, and pork, and specialty livestock. The remaining
40%is fromcrop-related industries, specifically hay,
corn, corn silage, wheat, barley, a variety of fruits and
veget abl es, and specialty crops.

O the $6 billion associated with |ivestock, the
dairy production at the farmlevel contributes about
$800 million annually. And these are all roughly
val ue- added contributions. [It's not double counting
pi eces associated with the different industries.

Dai ry production in Colorado is an inportant
contri butor and has grown considerably in the |ast
20 years. As the national dairy industry has m grated
West and transitioned into mlk production for dairy
product manufacturing, Col orado has participated, as have
many hi gh plains and western states. There is new
producti on, consi derable new production, mlk production
for manufacturing products that conmes out of |daho, New
Mexi co, Western Texas, Kansas, and Col orado.

Prior to 2000, the population of mlk cows in the
state was | ess than 85,000 animals, and by January 2023
popul ati on was over 200,000 aninmals. The annual growth is
regularly between 3 and 10,000 aninals, and the only
decrease in the dairy cow herd popul ati on was in 2010.

Prior to 2000, annual mlk production in the state was

| ess than 2 billion pounds, and by 2022 the annual
production was al nost 5.5 billion pounds.
TALTY COURT REPORTERS, INC. 7070
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Dairy is the gromh industry in Col orado
agriculture and has been since the year 2000. And that's
in terns of the contribution to the Col orado econony.
Dairy -- Colorado dairy is also a rather innovative
i ndustry. Annual production per cow was bel ow 21, 000
pounds in 1999; peaked at nodestly above 26,000 pounds per
animal in 2020. Production per cowis -- was the second
| argest in the country behind M chigan in 2022.

The proposed changes in mlk pricing that are
bei ng consi dered by the USDA AMS have the potential to
make substantial inpacts, specifically on ml|k production
and the dairy industry in Colorado if mlk prices are
| onered, what | would consider substantially, a dollar to
$2 per hundredweight. This testinony is offered to
communi cate details on the feed costs in Col orado versus
portions of the U S. further east, and also to discuss the
econom c environnent in Colorado as it currently stands
and likely future conditions, and then tal k about --
outline sonme potential inpacts on Col orado of the proposed
pol i cy changes.

The National M|k Producers Federation asked ne to
coment on the inpact on the dairy -- Colorado dairy
farmers if the policy changes, resulted in mlKk
manuf act uri ng Make Al |l owance increasi ng about $0.50 per
hundr edwei ght, and Col orado producer price surface that
foll owed the Wsconsin nodels output with no adjustnents.
Ed Gal | agher at DFA, at Dairy Farnmers of Anerica, asked ne

to consider the inpact of approximtely a $0.50 decrease

TALTY COURT REPORTERS, INC. 7071
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in the blend price or producer price differential, the
val ues on Col orado dairy farners, if the Wsconsin nodel
was followed with no adjustnents.

H's testinony, Ed's testinony, wll cover the
estimted decline. According to M. Gall agher, the
conbi ned i npact would result in mlk price in Col orado as
paid to producers decreasing by about a dollar per
hundr edwei ght .

This change in the mlIk price surface has the
potential to be substantially negative on Col orado dairy
industry. | would also like to note that he's inforned ne
that there are other potential policy changes that could
Make Al l owances (sic) substantially nore, and with this
change al one, the decrease in mlk prices paid to Col orado
producers woul d be about $1.45 per hundredwei ght.

" mnot testifying about the various
Make Al l owance policy options, but it is clear to ne that
any policy change that results in a decrease in Col orado
mlk prices of a dollar or nore would be rather harnful to
the Col orado dairy industry.

Col orado achi eved what | consider to be a
conpetitive advantage in dairy production due to increases
in productivity relative to the cost of production and, in
particul ar, variable cost of production associated with
feed costs.

Col orado's a relatively high feed cost
environnment, and |'mplanning to illustrate that

magni tude. The USDA Farm Servi ce Agency has a dairy

TALTY COURT REPORTERS, INC. 7072
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mar gi n managenent product, and the valuation of that is
based on national corn prices, or costs, national alfalfa
hay prices, and soybean neal prices for neal in Illinois.
Decatur, Illinois, is the U S. hub of soybean neal
production, and prices across the nation are pretty
closely tied to prices fromtransactions at that
producti on point.

This margin calculation is the Dairy Margin
Coverage Program the DMC. Dairy aninmal feed is
essentially conposed of: A roughage conponent, hay, and
usual ly high quality hay such as alfalfa; an energy
conponent, made up usually of corn or sone type of rel ated
product; and a high protein conponent such as soybean neal
or anot her high protein neal.

Dairy animal rations can have a nultitude of
conponents. There nmay be hundreds of potential inputs
that are consi dered when you are blending a ration, but
the nultitude of elenents of any given ration are priced
rather simlar to these three main ingredients, that being
al falfa hay, corn, and soybean neal.

Soif I can, | would like to pull up Figure 1.
Thank you.

So what I'mdoing in Figure 1 is denonstrating --
|"mcalculating the -- that USDA FSA margin, and |' m using
prices received by farners from Col orado and Sout h Dakot a.
USDA NASS nonthly prices received are used for corn and
alfalfa hay for each state. And I'msticking with the

soybean neal price that's used by FSA in the insurance

TALTY COURT REPORTERS, INC. 7073
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product, the USDA AMS price for neal in Decatur, Illinois.

As far as | know there's no public price data
that's routinely reported for soybean neal in different
states, but the delivery costs to Col orado from Decatur or
fromsone crush facility in the Upper Mdwest, for
exanpl e, would be greater to Colorado than to South
Dakota. So that's sonething that this particular graph is
hol ding constant. It's just -- it's using the soybean
nmeal price, but it is not changing that across regions.

This variable cost margi n converts corn, hay, and
nmeal prices to a variable cost associated with mlk
production. In essence, this margin neasures feed costs
interns of a mlk price and is in dollars per
hundr edwei ght of m | k.

The variable cost margin for Col orado across the
'07 to 2022 period was $10.20 a hundredwei ght, and for
Sout h Dakota the average for the sanme period was $8.90 per
hundr edwei ght and, agai n, neasured per hundredwei ght of
m k. The mni mum and maxi mum for Col orado was $6. 68 and
$15. 64 per hundredwei ght. M ni mum and nmaxi nrum for South
Dakota is 5.66 -- $5.66 and $15. 02 per hundredwei ght.

For perspective, the average m ni nrum and maxi num
using the U S. national prices and the Decatur soybean
neal price results in a dairy margin of $9.83, $6.61, and
$15. 29 per hundr edwei ght.

THE COURT: Dr. Koontz, would you read those
prices again, please?

THE WTNESS: Certainly. Were would you like ne
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to go back to?

THE COURT: Start with $9.83.

THE WTNESS: Oh. So using, for perspective,
backi ng up and | ooking at the national U S. prices, the
resulting dairy margin is $9.83 for an average, the
mnimmis $6.21, and the nmaxi mumis $15. 29 per
hundr edwei ght .

THE COURT: Thank you.

THE W TNESS: These | atter values, the nationa
val ues, are values that would be associated with producers
across the country if they used the current USDA FSA
pr oduct .

Sout h Dakota is used for conparison because it is
a close dairy producing region, close to Col orado,
reasonably cl ose to Col orado, where the proposed changes
to mlk pricing are not what is to be experienced in
Col orado. Albeit, nore recently, South Dakota is al so
experiencing growng mlk production to satisfy the mlk
product market. South Dakota is also potentially part of
the national region which supplies feedstuffs into
Col orado and ot her high plains |ivestock producing
regi ons.

O her regions out -- other regions in the Upper
M dwest woul d have conparabl e statistics and concl usi ons
and with their conparisons w th Col orado.

And last, | was asked by Ed Gal | agher of DFA to
focus ny facts -- focus what |'m considering conparing

Col orado to, to focus sinply on South Dakota. That woul d
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be a reasonabl e conparison and a good reference for
conpari son.

VWhat we see in this first figure, Figure 1, in the
exhibit, what we see is that Col orado m |k production, the
vari abl e cost associated with feed were about a dollar to
$2 a hundr edwei ght than those using prices from South
Dakota. Margins in the Central Mdwestern states will be
| ower again yet.

Further, the trend in feed costs is progressing
hi gher. Colorado is a corn-deficit state. Livestock
demand within the state is generally higher than corn
production within the state. Prices are higher when
conpared to nei ghboring states, and corn is trans-shi pped
fromregions outside of Colorado into Col orado.

There's also a simlar situation with respect to
forage, specifically alfalfa hay prices. The availability
of irrigation water and a sem-arid climate i n Col orado
al l ows production of exceptionally high quality feed
alfalfa hay relative to regions further east. This hay is
in much demand in Colorado and is also regularly shipped
to Nebraska, Kansas, Texas, and New Mexi co.

Dairy production in Col orado has grown since 2000,
and this is because animal productivity, the mlk -- the
val ue of m |k produced per cow is generally higher than
t he cost of production, which are primarily feed costs.
And the feed costs are -- are reasonably low -- relatively
| ow conpared to that value of that achieved mlk cow

output. But this advantage has been pressured
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substantially since 2006.

In 2006 and 2007, that's a tinme period where the
feed grain market transitioned from being solely an ani ma
feed market into a market which also satisfied demand for
bi of uel s, and that biofuel is primarily that of ethanol
for gasoline used in gasoline bl ending.

THE COURT: Now, | want to make sure | heard what
you said. So the last part of that sentence, when you
start with -- with "transitioned from" if you woul d.

THE WTNESS: So the feed grain nmarket
transitioned frombeing solely an animal feed market into
a nmarket which al so satisfies denand for biofuels,
primarily that being ethanol for gasoline bl ending.

THE COURT: Thank you.

THE WTNESS: So in Figure 1 what I'mdoing is |I'm
using the FSA fornmula for the dairy margin, and instead of
using national prices, I'musing the USDA NASS prices for
Col orado and for South Dakota, and the Decatur, Illinois,
soybean neal price. And the higher corn and hay prices in
Col orado denonstrate a hi gher variable cost feeding
margin. W also see the substantial junp in that margin
post - 2006 when corn prices junped higher -- noved to a
hi gher | evel due to that high demand now for corn to
produce et hanol .

THE COURT: Now, you are tal king now about
Figure 27

THE WTNESS: No, Figure 1. This is --

THE COURT: Still Figure 1.
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THE WTNESS: -- putting Figure 1 in a bit of
cont ext .

THE COURT: Very good. Thank you.

THE WTNESS: So Figure 2 illustrates the
di fference between the two variable cost dairy margin
series fromFigure 1. This is just the difference between
Col orado and South Dakota fromthe first figure. And we
see that difference is about 1 to $2 per hundredwei ght of
mlk over time. The difference is increasing or
periodically stair-steps higher. The average from'07 to
*22 is a difference of $1.34 per hundredwei ght. And,
again, the units of this calculation are a hundredwei ght
of mlk.

| believe this difference is also conservati ve.
It uses only different corn and alfalfa hay prices for the
two regions, and that if you incorporated a different

protein feed cost, the difference would likely increase as

wel | .

So digging into sonme nore of the details.

My apol ogi es, that spreadsheet has nore tabs than
| can manage. | know the figures in the PDF file of the

exhi bit though.

So Figure 3. Figure 3 illustrates the alfalfa hay
prices and the different prices between Col orado and South
Dakot a.

THE COURT: Could we go off record just a nonment?

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.
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All right. W're back on record. 1It's 8:31.

Al right. | was having trouble finding ny PDF
copy of these exhibits, and now | see them They are
just -- they begin on page 8 of the exhibit that we have,
and page 9, and now we have gone to page -- right now
we're on page 11.

Al right. Thank you.

THE WTNESS: Certainly.

THE COURT: You nmy resune.

THE WTNESS: Thank you

Figure 4 illustrates corn prices for the two
states. And what | believe the two figures shows, neither
of these price series is flat over tine. The prices are
vol atile and for the nost part increase. And inportantly,
there's a persistent higher cost in Colorado when conpared
to, for exanple, South Dakota. Colorado is generally an
animal feed deficit state. Colorado is conpetitive in
cattle feeding and m |k production |argely because of the
hi gher productivity associated with ani mal performance in
the relatively dry and sem-arid climate in Col orado.

The average from 2007 to 2022 is a difference of
$70.50 per ton for alfalfa hay, and the average difference
for 2007 to 2022 is a difference of $0.35 per bushel for
corn. Also, observed in Figure 3 is the -- is the -- what
| spoke of, the increase in the biofuel demand, the
resulting change in feed market transition.

Prior to 2006, the demand for corn was primarily

| i vestock feed denand, and demand for corn to be used to
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produce ethanol for gasoline blending that energed in 2007
grew consi derably. And that growth rate sl owed down in
2010 and has continued to grow nodestly. Biofuel denand,
t hat bi ofuel demand changed to the corn market froma --
what | perceive as a long-run average national corn price
between 3 and 3.50. It increased that to a |ong-run
average price between 4.50 and 5. 50.

The USDA FSA dairy margin cal cul ati ons convert
feed costs to a neasure of variable costs associated with
feed. The resulting unit of neasurenent, again, is
dol I ars per hundredwei ght of m |k produced. That gross
mar gi n cal cul ati on, that variable cost margi n cal cul ati on,
can be subtracted froma mlk price to reveal a
contribution to fixed costs.

Simlarly, those variable costs and an estimte of
fixed costs can be conbined and the result subtracted from
the mlk price to nmeasure industry profitability. That
profitability or, in fact, the gross margi n nay not
represent any one or even a handful of specific dairy
producers, but this neasure is a very reasonabl e sunmary
of econom c conditions in the dairy industry, and it's
useful for conparing econonmi c conditions through tinme and
across states.

My conmuni cation with dairy industry nmenbers and
al so ny reading of extension work, extension publications,
regarding fixed costs for dairies is that these costs are
reasonably between $6 a hundredwei ght and $8 a

hundr edwei ght of mlk. The average variable costs for
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production in Colorado in -- the average vari able cost for
Col orado are $8 -- or not -- excuse ne -- $10.29 for that
2007 to '22 tine period. And that is as defined by that
dai ry margi n conponent.

A simlar calculation for the whole U S. would be
$9. 83 per hundredweight. It's also conmonly comuni cat ed
that dairy fixed costs are sonmewhere between 60 -- or 40
and 60% of variable costs. O course, variable costs do
not change with production volunes |ike variable costs do,
and both by definition.

Further, producers regularly --

THE COURT: |'msorry, just read again that
sentence in the parentheses, please.

THE WTNESS: Sure. Wthin the parentheses: O
course variable costs do not change with production
costs --

THE COURT: Let's do that again. | think --
think you nmean to start with fixed costs do not change.

THE WTNESS: Yes. Yes, nma'am

THE COURT: Go ahead and read that again, please.

THE WTNESS: M apologies. |'mnotorious for
reading what | think is there and not what's actually
t here.

THE COURT: So do we all.

THE WTNESS: O course, fixed costs do not change
Wi th production volunes |like variable costs do, and both
by definition.

Further, producers regularly and aggressively
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pursue nethods to inprove efficiency and thereby reduce
fixed costs.

So back to the 40 and 60% of variable costs, there
being -- there's also sone trade-offs between variable and
fixed costs. Hi gh variable costs and high fixed costs we
don't observe. In conbination, it's sinply not

econom cal | y sust ai nabl e.

Further, it's likely -- but I don't consider it
directly here -- fixed costs are things that over tine are
nost inpacted by inflation. Inflation will elevate fixed
costs, but variable costs | believe are -- are tracked

very well by feed costs, feed prices.

So Figure 5 is why people give economsts a hard
time, because it doesn't |ook |ike anything, but Figure 5
presents this neasure of industry profitability. The main
thing I see when | ook at that is a lot of variability.
It's highly variable and around zero.

So Figure 5 presents a nmeasure of industry
profitability where I'mtaking the variable cost
associated with that feed margin and adding to it three
exampl e fixed cost anobunts: $6 per hundredwei ght, $7 per
hundr edwei ght, and $8 per hundredwei ght. So that conbined
fixed and variable costs are then subtracted froma
national Cass IIl mlk price.

In Col orado, when | think of mlk prices, it's
Cass Ill. That's |largely where our products are goi ng.
And USDA NASS doesn't have a continuous price series on an

alternative grade of mlk for specific states, so this is
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the -- this is the U S price for ass IIl mlk, and
that's -- that's what | think of when | think of what
Col orado producers are selling into.

We see that m |k production profitability, so
dairy profitability, is highly variable and over tine
rat her nodest. The profitability in this industry is not
substantial. The nonth-to-nonth variability and
profitability is both large and centers only nodestly
above zero.

M Ik production in ny mnd is an acceptabl e nodel
or representation of a conpetitive industry. Monthly
profits vary around zero and have persistent periods of
good profits. To the topside of zero would be good profit
periods. And then also, substantial periods of strong
| osses.

The nonth-to-nonth profitability of the three
different fixed costs is sinply different by that assuned
$1 per hundredwei ght difference in fixed costs across
the -- that triple. And, again, inflation's not
consi dered here. The profit barometer | believe is -- is
conservative wi thout that, w thout considering inflation.

Because the nonth-to-nonth profitability doesn't
communi cate well, it doesn't communicate that we're
| ooki ng to understand industry econom c health and
wel | -being. And so I'lIl change what's -- what's | ooked at
alittle bit.

So an alternative nmeasure that communi cates a

little better is to accunul ate that nont h-to-nonth

2023
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profitability. That's -- that's just a -- a sinple

summ ng of the nmonth-to-nonth profit on the prior figure.
Thi s process neasures the accunul ation of inconme or wealth
from marketing 100 weight of mlk in each exanple nonth in
this tinme period.

This nmeasure -- therefore, you can -- you can
think of this -- this is selling 100 weight of mlk, and
if you would like to scale it up to different states or
different regions, that is -- that's doable in that
cont ext .

Thus, the neasure can be scaled up to think about
i npacts on an industry in a state, and of course that's
provided the dairy margin fornula is reasonably accurate
and as is the assuned fixed cost anounts.

So Figure 6 presents the cunulative profitability
for the three assuned fixed costs. And, again, it's
taking the mlk price and subtracting fromthat the
vari abl e cost and the fixed costs and then accurnul ati ng
the three exanple -- the profitability fromthe three
different fixed cost exanples.

Dairy profitability within Colorado was -- was
strongest in -- so focusing on the green line in the
m ddle, dairy profitability in Col orado was the strongest
in 2004, 2006, and 2007. Profitability eroded, |ikew se,
in 2009 to '13, and the profitability has been stable from
2015 to '22, with sonme growh recovery in 2014.

So in Figure 6, the cunulative wealth with a $7

per hundredwei ght fixed cost is pretty nodest, and for
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t hi nking about it, it's for all purposes flat.

You need to use caution when you are | ooking at
cunul ative profits or wealth. The starting point is very
inmportant. But this is also, | believe, what is
experienced by producers. Wen producers enter into the
i ndustry or when they achieve a substantial size, their
operating size -- ultimte operating size, that matters a
| ot.

Cunul ative profitability also illustrates the
i nportance of continuous inproved productivity, that
ability for animals to produce nore ml k per aninmal over
time. Inproved productivity with a gradual -- wll
gradual |y reduce fixed costs faced by dairi es.

And it is this inproved productivity that results
in profitability, but the profitability in the end is not
substantial nor does it persist. You have to have
i nproved efficiency, that is -- inproved efficiency is and
nmust be pursued conti nuously.

The $8 per hundredwei ght fix cost, the red I|ine,
reveal s i ssues for high cost producers. Hi gh cost
producers are sinply not econonically successful. This $1
increase in fixed costs from7 to $8 per hundredwei ght
also, | believe, will represent the potential inpact of
t he proposed mlk price pricing policy change.

Feed costs are relatively high in Col orado, and
i nproved productivity can offset sonme of this
di sadvant age, but a $1 per hundredwei ght reduction in the

manufacturing mlk price woul d have a substantially
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negati ve inpact on dairy production in Col orado.

Figure 6 reveals that -- reveals the market
bar onet er novi ng substantially lower in this cost or price
environment. So if you -- again, if you reduce the mlKk
price by $1 per hundredwei ght, there's a substanti al
decline in the cunmulative profitability.

Again, this inplies that Figure 6 reveals the
mar ket baroneter noving substantially lower in this cost
or price environnent. This inplies that the revenue from
mlk is not covering variable feed costs and fi xed
busi ness costs, the fixed costs. Reducing mlk price by a
dol I ar woul d have a substantial negative inpact, that's
the conclusion I"mdrawing fromthis infornmation.

Simlarly, a low fixed cost amount of $6 per
hundr edwei ght can result in a business or regional
i ndustry accurnul ati ng substantial wealth. The swings in
the cunmul ative profitability are simlar, but the
underlying cost difference is what determ nes the industry
success.

The sane statenent can be nmade about the price.
That's -- that's inportant for me. Both the $1 increase
or the $1 decrease in cost froma base of $7 per
hundr edwei ght reveal very different econom c outcones.
The same result would occur with a $1 change in the price
of mlk that's sol d.

So in summary, if the proposed policy changes are
adopted, then dairy production in Col orado woul d nost

likely decline, and | believe the industry would have to
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transition to a conposition of rather few and very | arge
extrenely efficient operations. Dairy production in total
woul d decrease and the renai ni ng busi nesses would have to
have the absolute | owest fixed costs and the highest
productivity. These requirenents are typically only net
by the few | argest businesses in ny experience.

So that's focusing on the cost side, the prices of
corn, hay relative to mlk. The next part is to back out
alittle bit and talk some nore about Col orado.

| believe it's inportant to recogni ze that the
econom c clinmate associated with Colorado is sinply not
overwhel m ngly advant ageous for agriculture, and |I believe
that especially in the long run. So in the remaining
testinmony, the intention is to, again, transition to a
nore general discussion or recognition of the environnent
that agriculture faces in the West. A portion of this
environnment i s econom c rel ated.

Feed that is produced in Colorado relies on
irrigation, and surface water irrigation specifically. 1In
contrast, to, for exanple, states |ike Nebraska, Texas,
and Kansas, ground water punping fromaquifers in Col orado
is very limted. W use surface water instead.

Surface water is replenished annually from
snowf al | and snowpack. Total supplies depend upon
snowfall the prior winter. Spring and sumer snow nelts
result in the entire availability of surface water for
irrigation. This water devel oped Col orado agricul ture,

but the population growh in the West and especially the
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front range of Colorado is creating very strong denmands on
avai |l abl e water supplies.

What agriculture can pay for surface water is nuch
| ess than what urban and suburban use can pay for water.
Agriculture is at a conpetitive di sadvantage for |ong-run
securing of water resources. |In the end, water supplies
will be reduced for agricultural use.

The result is that feed production in the state
will likely never see reduced water costs. And it is
irrigated crop agriculture through its production of corn
silage and high quality forage that is essential for
livestock -- that is essential for livestock feeding and,
in particular, mlk production.

There's al so a general uncertainty about the
l ong-run availability of surface water. Cimate change is
t hought to nost likely result in less winter snowfall and
|l ess reliable snowfall. Agriculture devel oped water in
Col orado, but agriculture is likely to be the residual
claimant on the water that's avail abl e.

The val ue of water -- the value of water to
irrigated agriculture in Colorado can be seen in the
data -- it can be seen in data avail able through the USDA.
The National Ag Statistic Service collects and reports
val uation of land, and they break it out when avail abl e
into irrigated |l and, non-irrigated, pasture, and all
conbi ned farm and. And you can find this for Col orado.

The nost recent year for the survey, 2023,

irrigated land is valued in Colorado at $6, 000 per acre,
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pasture is valued at $880 per acre, and non-irrigated | and
at $1700 per acre.

THE COURT: The figure on our page 6 is different
on the pasture. So read again, if you will, that sentence
t hat begins "for the nost recent year 2023."

THE W TNESS:  Yes.

Irrigated land is val ued at $6, 000 per acre,

pasture is valued at $980 per acre, non-irrigated land is

val ued at $1, 700 per acre, and all farmland -- this
doesn't include building valuations -- is valued at $2,610
per acre.

Most of the farmland in Colorado is non-irrigated
or is dry land. Irrigated |lands are nuch sought after and
are very highly valued. These valuations -- these
specific valuations are not transactions. This is not
what | and trades for, but rather this is a survey of
reported val uati ons by producers.

The Col orado val uations contrast with farni and
val ues in Wsconsin, which report no separate irrigated
and non-irrigated. Land values for crop -- values for
crop land are $6, 710 per acre, and pasture is $3, 150 per
acre.

NASS reports the following for, for exanple, South
Dakota -- the irrigated | and values are not reported to
avoi d revealing specific individuals. Pasture is valued
at $1, 340 an acre, non-irrigated crop |land at $4, 520 per
acre, all farmand is valued at $4,550 per acre.

W see Col orado have | ow overall valuations, high
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valuations for irrigated |and and, therefore, a |large
difference between the two. It is irrigation water that
drives how high valuations, and it is irrigated land in
Col orado that produces high quality and high vol une feeds,
and it's also where nost dairies operate.

The water availability issue is rather simlar to
| and availability issues and al so other inportant inputs
such as labor. The nost productive land in Colorado is in
the South Platte River Basin. Productivity is due to the
proximty to the river and availability of surface
irrigation water. This is the region between Fort
Col l'ins, Denver, and Geeley, and it extends eastward out
to Sterling and Fort Morgan.

These are areas wth the nost productive
farm ands, the nost dairies, many cattle feed |lots, and
al so the greatest urban pressures. These are the areas
with the nost popul ation pressures and nost availability
of job offerings. Manual |abor, construction, farm/l abor,
harvest | abor are the hardest to fulfill in this area as
conpared to areas -- other areas in Col orado and conpared
to regions in neighboring states.

Farm ng and |ivestock production communities in
t he Northeast Col orado face serious pressures with respect
to land availability, water availability, and | abor
availability. Dairy production and aninmal feeding in the
states that persist in this region will have to have
productivity and productivity growh greater than these

pressures. These are difficult headw nds for agriculture.
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And nore than that, these will be persistent pressures |
believe for the foreseeable future.

Commercial agriculture in Col orado that's been
successful is animal agriculture. Animals are productive
inthe -- in the sem-arid and high and dry climate. Al so
successful is irrigated crop agriculture. H gh quality
feed crops are produced, high quality and vol une forages
are produced, but the environnment is sinply not just in
agriculture's favor. Agriculture devel oped because of the
limted alternatives and | ack of human pressures, and
successful agriculture is that which is nore efficient and
efficient relative to these environnental constraints.

In the long run, pressures on water denand,
pressures on the demand for |and, which is also productive
farm and, and the relative opportunities for |abor and
enpl oynent are sinply not in favor of agriculture.
| mprovenents in productivity are needed in all aninal
agriculture in Colorado sinply to nmaintain that inportant
contribution to the econony and specifically to the rural
econony. It's difficult for me to see how t he Col orado
dairy and mlk production industry could sinply adapt or
make ot her adjustnents to absorb the proposed policy
change.

M5. HANCOCK: Thank you very nmuch, Dr. Koontz.

Your Honor, at this tinme we would nmake Dr. Koontz
avai l abl e for cross-exam nati on.

THE COURT: Let nme ask Dr. Koontz. There are two

spellings that if he wants ne to change, we'll change on
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the record copy.

THE W TNESS: (Ckay.

THE COURT: The first one is on page 1, it's the
| ast line of the first paragraph.

THE WTNESS: Yes, nma'am

THE COURT: And you read "solid understanding."

THE W TNESS:  Yes.

THE COURT: And | would like for us to actually
make that change on the record copy.

THE WTNESS: Thank you

THE COURT: Do you see where | an? |'mon page 1
the last line of the first paragraph, first word says
"sold," but he read "solid,"” and that's what it should be,
"solid understanding.” So we'll nmake the word "sold" to
be "solid" on the record copy.

And then the [ast one was Platte. And that is
very near the end here. W're on page 6, second line up
fromthe bottom W're talking about the South Platte
River Basin. And it ends in "T." There are two Ts. Do
you agree?

THE W TNESS:  Yes.

THE COURT: So that instead of reading "Plate"
will read "Platt,"” P-L-A-T-T, "Platt River Basin" (sic).
So --

M5. TAYLOR:  Your Honor, if we -- | think have one
nore correction. If we turn to page 8, which is his first
chart.

THE W TNESS:  Yes.
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M5. TAYLOR: The top of that chart in the paper
copy says "RVA, " but what you showed, and I think is
correct, should say "FSA" at the very top.

THE WTNESS: Yes, that is correct. Thank you

THE COURT: Ch, thank you. So do you see that
one? On page 8? So you have nmade all three changes?

Thank you. Very good.

Al right. This is really interesting.

THE W TNESS: Thank you

THE COURT: Thank you very nmuch. Dense and very
i nformati ve.

Who woul d |ike to begin cross-exam nation?

CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q Good norning. |'m Steve Rosenbaum for the
I nternational Dairy Foods Associ ati on.

Dr. Koontz, | went on your website and | ooked at
your curriculumvitae. | did not see any articles,
publications, etcetera, that relate to Federal MIKk
Mar keti ng Orders.

Have you ever witten anything relating to Federal
M Ik Marketing Orders?

A No, | have not.

Q | also | ooked through the publications, the
titles, for the word "mlk." | didn't see any publication
that used the word "mlIKk" init.

Have you ever published sonething that the title
of which had the word "mlk" init?
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A. | have a couple of working pieces that have
wor ki ng papers that | believe are not in the --

Q They are not, sorry?

A Not in what you found in the curriculumyvitae.

Q And what's the topic?

A |"'minterested in -- | had a -- | had a student
that had an interest in dairy, and specifically cheese
mar kets, and so she worked for nme on sone forecasting
nodel s for cheese prices.

Q What' s the other one?

A. The other one is |looking at -- | -- | teach
futures and options, and | was | ooking at how Class |1
mlk futures prices behave over their trading horizon.

Q Okay. Anything el se?

A No.

Q Now, | also |ooked for the word "dairy" in your
list of publications, and | found one from July 2003
call ed the "Econom cs of the Red Meat and Dairy |ndustries
(Veterinary dinics of North America: Food Ani nal
Practice)."

That is sonething you did, right? |Is that right?

A Yes. | was editor. That was a special issue of
that journal. | was editor of that.
Q And is the -- is that journal geared toward

veterinarians?
A Food animal veterinarians. So it's fol ks that
often have an industry -- interest in industry and what's

going on in industry.
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Q Ckay. So this was an article that was desi gned
Wi th respect to veterinarians that woul d have an interest
in the industry; is that fair to say?

A. Not necessarily just veterinarians. Veterinarians
have an inpact a lot on animal industries. So there are
quite a few people that are not vets that read those types
of worKks.

Q |s there any other article -- that's -- let ne
start that question again.

| only identified that article. |I|s there any

other article you've witten that had the word "dairy" in

its title?
A Not that |I'm aware of, no.
Q Ckay. So you geared your presentation, arguably

your entire presentation, toward the notion of a $1 per
hundr edwei ght price decrease and what its inpact woul d be,
correct?
A Yes.
Q And so | want to explore that nunber, the dollar
You attribute $0.50 of that to a change in the
Make Al |l owance, correct?
A Correct.
Q Now, your -- | nean -- okay. Are you -- your
article -- strike that.
Your testinony is geared toward Col orado, correct?
A Yes.
Q Now, are you aware of the fact that there's only

one Make Al l owance for the entire country? That's how the
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system works? For each -- | nean, it is different for the
comodity. | nean, cheese has its Make Al | owance, and
nonfat dry mlk has its Make Al |l owance, etcetera.
But there's only one Make All owance. Do you know

t hat ?

A | -- 1 understand the ideas behind Make All owance,
but | do not know the details.

Q Ckay. But | nmean you are not here advocating that
Col orado should get a special Mke Al owance?

A No. | specifically said that my testinony is not
related to the Make Al |l owance.

Q Ckay. And indeed, you don't know whet her USDA has
historically taken the position that the Make All owance
relates to the cost of transformng mlk into a finished

product and is not itself determned at all by what the

costs of production are at the farmlevel. Do you know
t hat ?
A. | -- | don't understand your question, sir.

Q Yeah. Do you know whet her the costs of producing
mlk is part of the calculation that USDA makes in
determ ni ng what an appropri ate Make Al | owance shoul d be?

A. | am-- no, | don't know.

Q Ckay. Now, the other 50 -- so just to orient
oursel ves again. You are tal king about the inpact of a $1
per hundredwei ght price decrease, and you -- $0.50 of that
you say is the Make All owance increase, which we have just
gone through tal king about.

The other you say is $0.50 due to the Wsconsin
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nodel if there is no adjustnent. | think that's the
term-- that's the description you use on page 27

A Yes.

Q Ckay. So | assune you're referring to the node
that the University of Wsconsin has undertaken for
pur poses of providing information that m ght be used in
setting the Class | differential. |Is that your
under st andi ng?

A. What | -- what | understood and what | was wor ki ng
with was in the end, there would likely be a $1 per
hundr edwei ght reduction in prices paid to Col orado
dairies, and that was ny starting place.

Q Ckay. So let ne show you the docunent that was
mar ked yesterday as Hearing Exhibit 301. [It's that
massi ve spreadsheet. And | have turned it for you to the
page 4 -- | hope | gave you page 4 -- where -- that's
where the information is for the state of Col orado

starting on |line 217.

And | wll represent to you that the testinony
is -- and this was fromthe person who created this, or at
| east created nost of the columms -- that the Colum L

represents the output of the Wsconsin nodel if you
average the results for the nonths of May and the nonth of
Cctober. So that, if you will, the result of that nodel,
say for the first county listed, which is Adans County, is
$2. 50.

Do you see where | anf

A. Sir, | don't know what this is, and |I' m not
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prepared to testify about it.

Q Well -- all right. So |I think others may be
| ooking at it thenselves. | nean, | don't see -- what |
see is that for nost -- strike that. Let nme start again.

There is then in Colum M a conparison of the
current Class | differential in each county in Col orado
versus the output, if you will, of the Wsconsin nodel,
and in virtually every county the Wsconsin nodel is
produci ng a higher nunber than the current differential.

So with that as background, do you have an
expl anation for how that other $0.50 cones about?

A Sir --

M5. HANCOCK: Your Honor -- hold on one second.

THE COURT: Ms. Hancock?

M5. HANCOCK: Your Honor, this is well outside of
this witness's scope of testinony or any of the things
that he tal ked about. He has no know edge about this
docunent. | think it's perfectly fine to ask hi mwhat he
knows about based on what his testinmony is, but we're
going to be here forever if we don't stay on topic.

THE COURT: | -- Ms. Hancock, cone back, please.

| did not understand where the two $0.50 per

hundr edwei ght cane fromthat he was asked to testify

about .

M5. HANCOCK: |If that was the question, Your
Honor --

THE COURT: That's maybe not M. Rosenbauni s
guestion. But -- but | would like himto explain nore.
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Was he just told, argue what woul d happen if this changed
by $0.50 a hundredwei ght and this changed by $0.50
hundr edwei ght, and that's what he did? | do not know.

But if -- but if he doesn't know where it cane
from | think it -- he mght enjoy being shown what this
nodel showed about part of that information. | don't
know.

So I'"'mnot ruling on your objection, I'mjust
saying there is -- we need nore, | believe, to know why he

is thinking that m ght happen, and | wel cone
M. Rosenbaums starting sonmewhere. So --

M5. HANCOCK: And, Your Honor, if | could just
briefly. 1 think, in his testinony, he has described that
he was given sone information that said, assune this
i ncrease happens, please tell us the inpact in your
market. And it was an inpact based on Make Al | owances,
not on this differential sheet.

THE COURT: Well, he had two di fferent sources --

M5. HANCOCK: He had --

THE COURT: -- one $0.50 per hundredwei ght from
t he Make Al l owance, but the other $0.50 per hundredwei ght
was from - -

M5. HANCOCK: | think all of that is fair ground
if they wanted to explore that |ine of questioning with
the witness to establish how he got the base nunber. |
don't know if he knows anything nore than assune it to be
true.

THE COURT:  Ah.
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M5. HANCOCK: But I'mjust -- ny point is, he
doesn't know this docunent. He doesn't know the basis and
t he background for how these nunbers were derived.
don't even know if he knows all of the other factors that
go into the additional considerations. [|['mjust trying to
keep us on topic so that we can nmake sone progress in the
heari ng.

THE COURT: | appreciate that. W all appreciate
t hat .

M. Rosenbaum you may proceed in any way you
W sh.

BY MR ROSENBAUM

Q So assunme with nme that this exhibit which you
apparently are declining to | ook at --

A Sir, | don't know what it is. | don't know the
details. | have not -- not seen it before. [|'m not
willing to testify about it.

Q | nean --

A Wiere the -- where the Make Al l owance came from
and the -- and the change in the -- fromthe Wsconsin
nodel is in ny testinony, page 2, second full paragraph.

Q Ckay. The --

A The $0.50 -- the $1 per hundredweight that |'m
working with is with communications with Ed Gl | agher of
DFA. That is where this issue was brought to ny
attention. And ny understanding is there's an
approxi mately $1 inpact on what would be paid to Col orado
dairy producers, potentially $1 to $2 per hundredwei ght of
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mlk. And that's where | was working with. | don't know
where those details cone from | amlimting ny

di scussion to what | think the inpact will be on Col orado
dairies.

Q Do you know whet her hearing -- you -- just to be
clear, this line of questioning was entirely generated by
your reference to the, what would happen if the Wsconsin
nodel s output was followed with no adjustnents. That's
why |'m aski ng these questions.

Do you know whether Exhibit 301 is in fact the
out put of the Wsconsin nodel in substantial part?

A. | -- | don't know what it is, sir.

Q Ckay. And if -- if | amaccurate, and others can
| ook at it thenselves, that this docunent shows for the
Col orado counties that the output of the Wsconsin nodel
i s higher than the current Make All owances for the vast
maj ority of counties, do you have any explanation as to
how t hat reconcil es?

A | -- I'"mcurious about the Wsconsin nodel, but I
don't know any of the details.

Q Okay. GCkay. So sort of sticking to that sane
thenme. You have a statenment that -- on page 3, that the
proposed price changes in South Dakota will not be simlar
to the changes in Colorado. You say that's on page 3.
You say, and | quote, "South Dakota is used for
conparison" -- this is your testinony, Exhibit 304 --
"South Dakota is used for conparison because it is a close

dai ry producing regi on where the proposed changes to mlKk

TALTY COURT REPORTERS, INC. 7101
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Oct ober 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

pricing are not what wll be experienced in Col orado."
Do you see that?

A Yes.

Q And | assune that when you tal k about the proposed
change in mlk pricing, you are referring to changes in
t he Make Al |l owances and the changes in C ass |
differential s.

| s that what you are referencing?

A. | was communicating with Ed Gall agher, |ike the
| ast sentence in that paragraph says. And there's a |ot
of things you can conpare Colorado to, and the focus
conpari son was to use South Dakot a.

Q |"mnot really focused right now on whether South
Dakota is a good conparison for certain purposes. |'m
trying to focus just specifically on this statenent that
t he proposed changes in mlk pricing are not what will be
experienced in Colorado. That's -- that's -- on its face
says that the proposed changes to mlk pricing in South
Dakota are not what will be experienced in Col orado,
presumably fromthe proposed changes there. Right? 1Is
that -- is that what that sentence is conpari ng,
specifical ly?

A. I"'m-- | don't understand -- |I'msorry, | don't
under st and your questi on.

Q Ckay. So, well, I'll just read the sentence,
gquote: "South Dakota is used for conparison because it is
a close dairy produci ng regi on where the proposed changes

to mlk pricing are not what will be experienced in
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Col orado, " end quot e.
So ny questions focus on the part of that sentence
that has the words, quote, "where the proposed changes to
mlk pricing are not what will be experienced in
Col orado, " end quote.
And ny sinple question is: In what sense are the
proposed changes to mlk pricing in South Dakota different
t han the proposed changes in Col orado?
A. | -- | talked with Ed Gal | agher about this, and
t hat was ny understandi ng of what was goi ng to happen.
But | don't know the details of the Wsconsin nodel or the
changes in Make Al |l owance.
The context of that paragraph is to explain why
Sout h Dakota was picked. It is a mlk producing region.
It's al so a neighboring state that is involved in the
region where feed is noved around. Were our feed grains
come in, our forages go out, it is a neighboring region
that is relevant for a conparison.
And what we see when we nove further east is that
Col orado is a high cost region. It doesn't matter how you
sliceit. You can |ook at other states. But if you nove
further east from Col orado, you have generally | ower
forage prices and |lower feed grain prices --
Q But, sir --
A -- and that results in a higher margin in

Col orado. That's where | was going with this discussion.
Q Sir, I don't want to bel abor the point, but the

i nference of that sentence is that to the extent that
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South Dakota is a -- if you will, a conpetitor of

Col orado, that is going to be exacerbated because the
proposed change to mlk pricing in South Dakota are not
what wi Il be experienced in Col orado.

Do you have any basis to conclude that's the case?

A. Like the | ast sentence in the paragraph says,
it's -- conmes fromny discussions with Ed Gal | agher of
DFA.

Q Al right. Now, you -- on page 3 later on you
tal k about dairy production in Colorado has grown because
ani mal productivity was higher than the cost of
production, etcetera.

Have you -- | don't -- you do a |ot of conparisons
bet ween Sout h Dakota and Col orado. | don't see sonething
anywhere where you explicitly say, at |east, you know,
what the relative productivity is between those two
states, that is to say, you know, how many pounds of mlk
are produced by -- per cow in Colorado versus South
Dakot a.

Does that appear anywhere in your statenent?

A | don't believe so.

Q Ckay. Now, USDA publishes what they call an
annual review for each state, and it can be found -- which
can be found at www. nass. usda.gov. And this -- the nost
recent year, of course, for 2022, reports that in South
Dakota m | k production in pounds per head was
23,117 pounds. In Colorado, it was 25,922 pounds. Wi ch

woul d suggest that Colorado farnmers are able to produce
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roughly 10% nore m |k per cow than -- in Col orado than
Sout h Dakot a.

Does that conmport with your general understanding
of those facts?

A My understanding of the dairy industry in Col orado
is that it is an innovative industry, in that their mlk
producti on per cow has inproved aggressively over the
years, and that's the [imt of ny understanding. | don't
work a ot with the dairy industry. | work primarily with
the dairy industry in discussing what's going on in feed
and forage nmarkets.

So | followthe dairy industry nodestly. The
statistics that | have got -- all the statistics in ny
testinmony are from USDA NASS Quick Stats, the online
dat abase that is the underlying data for the NASS reports,
and fromFSA with respect to the dairy margin fornula, and
AMS for the soybean neal prices. That's where that data
come from

Q And | take it you did not in preparing your
statenent do a conparison of productivity in Col orado
versus South Dakota in terns of pounds produced per cow,
is that right?

A No.
Q Now, you do talk at some | ength about production
in-- mlk production in Colorado, so | wuld |ike to have

a docunent marked as an exhibit on that topic.
THE COURT: So shall we just give this the next

nunber? W can. This docunment you're distributing now we
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will call Exhibit 305.

And what is the designation of it before it becane
3057

MR. ROSENBAUM  Your Honor, the answer is it
doesn't have one at this point.

THE COURT: Does it have a title?

MR. ROSENBAUM  Your Honor, the -- it -- if | gave
it atitle, it would be called Colorado M|k Producti on.

THE COURT: That's good, just so | have sone

handl e.

MR. ROSENBAUM Does the governnment have enough --
| have sone extra -- I'mnot sure | gave you enough
copi es.

(Exhi bit Nunber 305 was marked for
identification.)
BY MR ROSENBAUM

Q So you referenced a mnute ago Quick Stats,
correct --
A Yes.
Q -- as one of the sources of your infornmation?
So what | have provided you -- | haven't provided

it to you yet.

| have now handed the witness a copy of what's
been marked as Hearing Exhibit 305. You mght just wite
305 on that so when | reference 305, you will know what
"' mtal ki ng about.

So I, too, went to Quick Stats, and that's where

t he nunbers on the top cone from This is sinply a cut
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and paste. And the -- the URL is |isted. Cbviously you
are famliar with Quick Stats.
A Sur e.
Q You can | ook up many, many different things and
get that.
And then the bottomis a year-to-year change.

This is a created docunent by us, al so from NASS

information, but we created this. It doesn't -- we used
the data to create the bar chart. It doesn't -- it's
not --

A | under st and.

Q -- it is not --

A. It doesn't conme out of Quick Stats.

Q You wouldn't find this on Quick Stats itself, but
the underlying information is from NASS.

So what -- so -- it's -- starting with the

nunbers at the top, | nmean, the -- if you |ook at the

start date of 2012 in Colorado, and this is mlk
production total pounds, it was about 3.2 billion pounds
in that year, correct?

A Yes.

Q And then as of the nost recent reported year

2022, it's grown all the way to 5.3 billion pounds,

correct?
A. Yes.
Q | mean, this -- | nean, Colorado has been a --

start that question again.

2023

| nmean, m |k production has been a growth industry
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for Col orado, correct?

A. It is the -- the growth industry in Col orado
agriculture, yes.

Q | nmean, you nmake -- you know, in your statenent,
your testinony, Hearing Exhibit 304, you nmake the
statenent that -- on page 3, that Colorado's advantage in
terms of feed costs relative to m |k output has been
pressured since 2006, correct?

A. The cost side, the margin side is nmuch tighter
post the inpact of ethanol on feed grain narkets.

Q Qobviously, dairy farners have to nake the
deci sion, does it nmake sense to increase production, do |
bring in nore cows, etcetera, etcetera.

It's fair to say that the nunbers shown on here in
Exhi bit 305, and including the bar charts in the bottom
woul d convey the nessage that with a couple years'
exception, the nost recent of which is 13 years ago, that
Col orado farnmers have chosen to engage in the investnents
and other efforts to increase their mlk production at a
pretty healthy rate; isn't that right?

A The -- the m |k production has grown, yes.

Q And | assune that farnmers have chosen to put their
dollars into investnents to nmake that happen; is that

fair?

A Recently, no. |I'mnot aware of dairies -- in ny
di scussions with folks in the industry, |'mnot aware here
in-- recently, especially in 2023, of dairies expandi ng.

And what |I'maware of, right now, is very severe
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profitability pressures.

Q Vell --

A. Now, does mi |k production go up? Quite possibly.
|s there severe profitability issues or pressures in the
i ndustry? Those are two different things. Those can be
two di fferent things.

Q | nean, as an exanple, the war in Ukrai ne has
caused stress to the feed market, right?

A. Yes. As well as drought. Probably drought nore
i nportant. Except for wheat. Weat has been inpacted a
| ot by the war in Ukraine, as has the natural gas market.

Q And am | correct that Col orado has been a
favorabl e location for mlk production in the sense that
t here have been a nunber of major dairy production
facilities built there over the |last few years?

A. Over the last 15, 20, yes, for sure. That's the
thing -- when | noved to Colorado State University, |I'ma
i vest ock economi st, and that largely for ne neans cattle,
cattle and beef. And when | | ooked at the |ivestock
i ndustry, the comodity industry in Col orado, what you saw
wWith respect to cattle feeding was a decline in the nunber
of cattle fed in the region. That was -- that had the
potential to have a serious inpact on the state econony
and the rural econony because it's such a such big val ue
added industry. \What has cone in and replaced cattle
feedi ng has been dairy production. W have had growth in
dairy in regions where cattle feeding has been reduced.

Q Ckay. So | think, for exanple, Leprino Foods has
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maj or nozzarella plants in Fort Morgan and Geeley; is
t hat correct?
A. G eel ey especially, yes.
THE COURT: [|I'msorry, Geeley what?
THE WTNESS: In Geeley especially, yes. It's a
very large facility in Geeley.
BY MR ROSENBAUM

Q Ckay. And there's -- Dairy Farnmers of Anerica has
a-- it's a butter plant in Colorado, too? AmI right
about that?

A | do not know.

Q Ckay. And then you have got fluid m Ik processing
facilities in Denver; is that right?

A | -- 1 -- I"mnot famliar with the processing
i ndustry, other than you can't not know about Leprino in
Geeley. |If you drive on that side of town, you have got
to drive around that facility. |[It's enornous.

Q Ckay. And we have tal ked about -- a bit about
Make All owances. W have talked a little bit about the
Uni versity of Wsconsin Class | differential nodel.

Do you know whet her farnmer costs of production

play any role in that nodel ?

A. | -- I"m-- | understand sonme of the concepts
behind the nodel. | have read a little bit about the
nodel. It's very big and conplicated. |'munfamliar

with a mgjority of the details of that nodel.
Q I ncl uding the one | just nentioned? 1|s that one

you are not famliar wthin?
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A | -- | have not | ooked at the details of those
nodel s.

Q That's a little bit broad. |I'mtrying to be very
specific.

Do you know whet her that nodel addresses as an
i nput farnmer cost of production?
A. l"mnot trying to be difficult. | don't know

about the nodel.

MR. ROSENBAUM Ckay. That's all | have. Thank
you.

THE COURT: Thank you, M. Rosenbaum

| think -- this is perfect because it's 9:30. |
woul d i ke you to be back here at -- oh, nowit is 9:31 --

be back at 9:41.
We go off record at 9:31 for a ten-m nute break.
(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record at 9:43.

M. Rosenbaum

MR. ROSENBAUM  Your Honor, Steve Rosenbaum
| nternational Dairy Foods Associ ati on.

During my cross-examnation | nmade reference to
figures in two official USDA publications, and so | would
like to ask that official notice be taken of them One of
themis called the USDA/ NASS 2022 State Agriculture
Overview for South Dakota, and the other is the USDA/ NASS
2022 State Agriculture Overview for Colorado. Those --
they are both avail abl e on the USDA/ NASS website.
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THE COURT: |s there any objection to ny taking
official notice of those two online resources?
There is none. | do take official notice of the
USDA/ NASS 2022 State Agricultural Overview for South
Dakota, and the sane for Col orado.
MR. ROSENBAUM  Thank you, Your Honor.
THE COURT: You're wel cone.
Who next would |ike to cross-exam ne Dr. Koontz?
CRGOSS- EXAM NATI ON
BY MR M LTNER

Q Good norning, Dr. Koontz.

A. Good norni ng.

Q My nane is Ryan MIltner. | represent Select Mk
Producers, a dairy co-op with farns in New Mexi co and
Texas, as well as the M dwest.

You note in your testinony that Colorado is a
relatively high-cost feed cost environnent.

| was wondering if you have done any simlar
analysis for other states in the western part of the
country?

A No, | have not. Not formal. |'maware of what
happens in feed grain markets and forage nmarkets,
primarily east of Colorado. |'mnot aware of what goes
on, for exanple, in Uah or New Mxico.

Q Now, you al so note in your testinony that a good
deal of alfalfa is grown in Colorado and that it is
exported to New Mexi co.

A Correct.

7112
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Q Have you done any research or are you aware of any
the relative cost of that hay once it's delivered to New
Mexi co versus what a Col orado farnmer m ght pay?

A. | do not know. What |I'maware of in my experience
specifically wwth that is | do work with sone ot her
ext ensi on econom sts, and we deliver prograns to ag
| enders around the state of Col orado. One of our prograns
is, in fact, next week in the San Luis Valley of Col orado,
and there is quite a bit of alfalfa, high-quality -- very
hi gh-quality alfalfa hay that's grown there and shipped to
New Mexico. So | have talked with | enders and producers
in that region, and | know they ship a considerabl e of hay
to New Mexi co.

Q Wuld it be |ogical to conclude that a New Mexico
farmer, say in the Covis Portalis area, would have a
hi gher cost of alfalfa feed than a producer from Col orado,
assumng that alfalfa is grown in Col orado?

A. Yeah. They have to pay freight, that's for sure.

Q Now, in addition to alfalfa hay, the Dairy Margin
Coverage Programthat you cite includes factors for both
corn and soybean neal ?

A Yes.

Q | think what | have seen is that the corn costs in
Col orado are a dollar to 1.50 a bushel higher than a
nati onal aver age.

Does that sound reasonable to you in your
experi ence?

A Yes.
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Q And woul d you expect that other states in the Wst
woul d see simlar corn prices?

A. If you are -- yes, if you are railing it in
from-- if you are railing corn in from Nebraska, Kansas,
if you are railing it to the high plains or the southern
pl ai ns, yes, you have got to pay that freight.

Q And you tal k specifically about soybean neal
Now, you -- you take that or you conpare it to the South
Dakota cost. Wuld you expect that the price relationship
for other states in the West, particularly New Mxi co,
Kansas, that area, would see a simlar price relationship
for soybean neal ?

A. Yes. Wiat | have actually seen for data on that
woul d be, for exanple, | have seen sone records, sone
dairy records of freighting protein nmeal to California,
and that is -- that's -- you have got to pay freight to
get it out of the M dwest.

Q And so when you |l ook at the three feed price
conponents in that Dairy Margi n Coverage Program the
alfalfa, the soybean neal, and the corn, overall, do you
have an opinion as to what that overall feed cost would be
for Col orado and other states in the West conpared to a
nati onal average?

A. Yeah. The further you get fromlowa and the Upper
M dwest, those costs all increase.

Q | wonder if in preparing your statenent or
ot herw se you had the opportunity to quantify the Col orado

feed cost conponent of the margin versus the nationa
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average that's used by USDA?

A. |"msorry. That question again?

Q Sure. And I'll break it down because that was
probably not the nost articul ate question | have asked.

The Dairy Margi n Coverage Program cal cul ates a
nati onal feed cost, and they use that to determ ne the
margin calculation. |If you were just considering the feed
costs for say Colorado or a simlar state in the West |ike
New Mexico, you said -- | think you your answer was that
the western costs woul d be higher than the nationa
average, correct?

A Yes.

Q When you prepared your statenent, did you have an
opportunity to | ook at what the actual nunmber would be for
Col orado conpared to the nunber that USDA cal culates in
determ ning their margin?

A. Yes. | | ooked at the Col orado, and then | al so
| ooked at the -- what does that margi n say when you use
t he national average price, which is not just Upper
M dwest, it is the whole country. | did |ook at those
differences. | didn't conpare the differences, but |
think I have -- that's the part of ny testinony where |
say for perspective | believe.
|s that on page 4 toward the m ddl e?

Yeah. That's where |'m --
Ckay.

| believe so.

O >» O > O

Al right. So | think I'"mlooking at the av- --
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you wite, "The average variable costs of production for
Col orado are 10. 29"

A Yes.

Q -- "per hundredwei ght"?

A Yes. Yes. For that tine period.

Q For that period.

A And then the national is 9.83. Yes.

Q Ckay. So for that, were you referring to an
average vari abl e cost of production that's just the feed
cost conponent for those farns; is that right?

A. That's -- that's calculating the margin with

Col orado, state, average prices received, nonthly, but

2023

just corn and alfalfa hay because | can't get a conparable

nunber for a protein neal. |1'musing the Decatur protein

nmeal price across the board because | can't get that by

state. But | can get -- | can -- | can secure from Quick

Stats the alfalfa hay price for Col orado, the alfalfa hay

price for South Dakota, for the nation and -- but |

haven't done any of the other western states. | have just

done -- we -- | picked -- we picked -- in discussions with

Ed, | picked | ooking at Col orado, and then we needed sone

reasonabl e reference to conpare it to, and what we picked

was South Dakota. But | also did the math for the
nati onal nunber.

Q And the math that you did, was that the fornul a
that's used in the Dairy Margin Coverage feed price
conponent ?

A Yes.
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Q Ckay. Now, on the other side of that nmargin
calculation is an all-mlk price, which is also a national
aver age.

Did you |l ook at all at Col orado's reported

all-mlk price in preparing your testinony?

A. No, | did not ook at the all-m Ik price received.
| used the national Class IIl. In -- in ny thinking and
followng mlk markets, that's -- that's what | have
focused on is that Cass Il price.

Q In preparing your testinony, did you | ook at what

the calculated Dairy Margin Coverage margin was for the
mont hs in 20237

A | did not.

Q Ckay. |If the national reported margin using the
nati onal averages for June of this year was $3.65, that
was the margin of mlk incone |less feed costs on a
nati onal average, what do you think that would nean to the
average dairy farmin Col orado?

A Say that again? The -- what nmargin, $3 and how

much?
Q | f you took the all-mlIk price --
A Yes.
Q -- and reduced the feed price calculation as

reported by USDA, it said there was $3.65 left over in

June.
A. So that would be for covering fixed costs.
Q Before covering everything except feed --
A. Ckay.
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Q -- what do you think that neans to an average
Col orado farn?

A. They are losing quite a bit of noney.

Q And if the prices received for any state, whether
it's Col orado or New Mexico, were |ower than the nationa
average and their feed costs were higher than the national
average, what do you think that would do to the farns'
econom cs?

A. The farns -- the dairies that persist will be very
efficient and the -- their potential to expand will be --
it has to be in the context of maintaining that
ef ficiency.

Q When you say those "that persist,” |I think was the

words that you used --

A Yeah.

Q -- would be very efficient, to ne that inplies
that there will be sonme farns that do not persist?

A Correct.

Q Now, | understand from your previous

cross-exam nation from M. Rosenbaumthat a | ot of the
Federal Order assunptions were provided to you by
M. Gallagher?

A Yes.

Q O her than reporting what you believe the effects
of those types of inpacts would be on Col orado dairies,
are you offering any opinion as to whet her USDA should or
shoul d not adopt any specific proposals in this hearing?

A No.
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Q Ckay.

MR MLTNER That's all | have. Thank you very
much.

MR, ENGLI SH: Good norni ng, Your Honor.

CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q Good norning, sir

My nane is Chip English for the MIk Innovation
G oup.

So -- so, Dr. Koontz, you have tal ked about a
nunber of changes in Col orado over the | ast 20 years.

What has happened with organic dairy in Col orado
since Federal Order reformin the |ate 1990s?

A. My under st andi ng, the consuner demand for organic
products has expanded consi derably over tine. You see it
much nore prevalent nowin the grocery stores, for
exanpl e, but | haven't done any analysis |ooking at the
exact quantities or in anything along those lines. | do
know it is a bigger industry than it used to be. There's
quite a few organic dairies that -- that inpact the forage
mar ket | ooking for organic feed sources.

Q So didn't Horizon Organic Dairy get started in
Colorado in the late 1990s?

A | believe so.

Q And what about organic dairy production, has it
not grown significantly in Weld County over the last 20
years?

A. | -- | believe so. | -- you see the dairies, but
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| don't know the production nunber.

Q But you would -- you know there's a |arge organic
fluid processing operation in Platteville, Col orado,
called Aurora Organic Dairy?

A. Yes, |I'maware of Aurora Dairy.

Q In any of your analysis do you consider any
production cost variance with respect for organic dairy in
Col or ado?

A | don't have -- | would like to do that, but |
don't have access to that information.

Q So turning away fromorganic and to your
testi nony, are you saying that if -- instead of
M. Gallagher's assunptions that he provided to you, that
National M|k Producers Federation proposal is adopted and
that is, therefore, the price does not drop, that that
will resolve or provide reprieve for dairy farners in
Col orado fromall of the chall enges you raised?

A. No. It renmmins a high-cost feed environnment. The
i npact of ethanol and feed grain markets i s not going
away -- going anywhere. The forage market in Colorado is
very strong. So the dairy industry is in this -- has this
process where they have to adopt efficiency gaining
technol ogy over tinme just to keep up with those -- those
limtations.

Q And not just the feed, but you nentioned water
chal | enges and ot her chall enges, all those headw nds --

A And any --

Q -- you di scussed?
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A. |"msorry for speaking --

Q No. And |I'musually the one who tal ks over, so --
but --

A But also the inflation, the -- all the other
things that are behind the -- | abor supply and inflation

and all the off-farmthings that are needed to support a
dairy.

Q That those headwinds will all pose significant
chal | enges regardl ess, correct?

A They are not goi ng anywhere.

Q So | understand -- and probably good for your
sanity -- that as an econom cs professor you are not an
expert in the Federal M|k Marketing Order system

But -- but nonethel ess, do you understand that the
system for regulated prices has m ninmum prices, correct?

A Can you offer ne sone nore detail on that?

Q So do you understand that if -- well, let ne back
up.

Do you understand that what we're tal ki ng about
here to the extent we're tal king about raising
Make Al l owances or changing a Class | price differential,
is that those prices, to the extent they are regul ated by
USDA, are minimum prices?

A Yes. | understand that a little bit. But the
main thing that | focused ny work on is what | understand
is $1.00 per hundredwei ght -- anywhere between $1.00 --
$0.50, $1.00, or $2 per hundredwei ght inpact on the mlKk

price would be pretty substantial on the dairy industry in
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Col orado, and that's -- that's really ny starting pl ace
is -- is working with that and not the nechanics of how
the m |k market actually operates.

Q | understand that. But if Federal Orders don't
set the price or a maxi mum price, but instead set a

m ni nmum price, as a professor in economcs, isn't the

mar ket price going to still be the market price?
A. The devil is in the details on all of those
things, especially mlk market. | am-- | really don't

want to venture out that direction. That's not sonething
|"mconfortable wth.

Q And that's fine. | mean, part of what -- what
we're trying to do is understand what you are confortable
with and not, and I"'mjust trying to understand the
paraneters. Because we are in a Federal M|k Marketing

Orders hearing, right?

A Yes.
Q You understand that?
A. Yeah.

Q Do you understand that in addition to being
m ni mum prices under Federal Orders, that not all mlk is

actually subject to the Federal M|k Marketing Orders?

A. |"mnot trying to be difficult here. [|'mnot --

Q |"mnot trying to --

A. | don't understand -- | don't understand the
details that you are -- you're wanting nme to tal k about.

|"mnot confortable with that.

What |'mconfortable with is | have a strong

TALTY COURT REPORTERS, INC.
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understanding -- |'ve worked wiwth the dairy industry
enough to know what -- what margins | ook |Iike, what --
what the pressures in the industry look |ike, but I -- |
don't understand how the -- the marketing order and how
prices are set, mninmns, nmaxinuns, those types of things.
"' mnot confortable with that.
| do understand that individual dairies | deal

with, the base price is that Cass Ill, but then there --
the mail box price usually has sonething in excess of that,
and that depends on what's going on in the fluid market.

Q And to be clear, sir, | understand that, and
appreciate what you are saying. I'mjust trying to
gather, for this record, because we're in this
interesting -- and to ny know edge, naybe except for
Federal Energy Regul atory Conm ssion -- unique proceedi ng
where the Secretary of Agriculture, with the great
assi stance of the people here in the front row, and in the
next rows, and frankly, online, you know, need to have in

the record.

And so I'mjust -- I'"'mjust trying to clarify --
and | understand. | think, you know, again, going back to
my conment a little earlier, you know, you'll probably

sl eep better for not know ng about Federal M Ik Marketing
Orders, but | -- as a professor, is it fair to assune that
there will be no secondary reactions to a change in the
mlk price, whether up or down?

A Certainly not. | nean, if -- changes in price

will result in changes in production, changes in behavior,
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expansi ons, contractions. | nean, there are -- nothing
ever happens in isolation.

Q And so simlarly, if there's a secondary reaction
that lower mlk prices, if they happen, result in | ower
production, then commodity prices wll increase, correct?

A Dependi ng on the scope of the underlying changes.
What |'m concerned about is changes that result in | ower
mlk prices in Colorado, inpacting the Col orado dairy
industry. It's an inportant contributor to the Col orado
agricultural econony and the rural economes in the state.
And the secondary effects are always m nor conpared to
primary effects. They certainly occur, and they are
offsetting to a degree, but in my experience, nuch |ess
So.

Q And nonetheless -- | understand fromthe
di scussion with M. Rosenbaum so |I'mnot going to try to
go back there -- but basically, you have relied on
assunptions provided to you by M. Gllagher as to the
idea that mlk prices would go down, correct?

A Yes. Yes. That is -- that is the -- where I'm
starting ny work is with that idea. | don't know enough
about mlk markets to have ny own estimate or opinion on
what's going on there. This was brought to ny attention
and -- fromthe context of a change in mlk price. And I
do know that that -- that that nmagnitude is -- has
potentially a substantial inpact on the industry and ny
state.

MR. ENGLI SH: Thank you very nuch, sir, for your
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tinme.
THE COURT: Before | turn to the Agricultura
Mar keting Service for their questions, does anyone el se
Wi sh to cross-exam ne?
No one. Agricultural Marketing Service nmay begin.
CRCSS- EXAM NATI ON
BY M5. TAYLOR:
Q Good norni ng.
A. Good nor ni ng.
Q Thank you for comng to testify and participate in
this wonderful proceeding.
A. You don't have to cone up to the podiunt is
t hat --
Q No, we don't. W have to be here every day, and
that's a privilege that remains.
A My apol ogies, but | noticed, so --
Q When you arrange how this works | ogistically, you
can put the mc in front of yourself.
A. You can get what you want.
Q That's one of the perks.
| really don't have many questions. Just a couple
things to clarify. As M. English said, part of our job
is just to nmake sure we get the facts and the
clarifications we need on the record, so sonetines
guestions m ght seemkind of elenentary, but it's just to
make sure that that fact gets expl ai ned.
A Sur e.

Q So as you went through | ooking at costs in
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Col orado, | just want to nmake sure |'mclear that the
variabl e -- what you used for variable cost was just feed?

A. Correct. It's -- it's that Dairy Margin Coverage
Programthat is -- that's well avail able.

Q Ri ght .

A Anybody can track down that fornmula and nmake use
of it. And -- and what | have done is go back through
time. It's an idea of converting feed inputs into mlk,
and if you buy the feed, what's it cost you to do that.

Q Ri ght.

And you tal ked about the fixed costs. And you got
t hose nunbers. You talked with various dairy industry
nmenbers. And so | just wondered if you could el aborate on
who you tal ked to and how you kind of pulled those nunbers
t oget her to nmake sure they are rel evant.

A. | have tal ked to producers over the years, and
talked to the organizations they deal with a lot. So
talking to brokers, tal king to bankers, crop insurance
folks. |I"mcurious about ny state. |'m curious about
under standi ng i ndustries. And one of the things | do when
| talk to producers is | say, "lIt's not like I'"'mgoing to
go say this in a USDA testinony."

So, right, that was funny. Conme on, now.
| | aughed.

So | would Iike to not give nanes but --
Ri ght --

-- and it's over the years --

O >» O > O

-- and I'mnot asking for nanes.
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A -- but | have talked to dairies in northeast
Col orado, and the ones that cone to neetings, the ones
that will visit with you, the ones that are on industry
comodity group commttees, things |like that. Just
talking to them about how their industry works, where are
t hey buying, where are they sourcing things. Everybody on
the dairy side wants to tal k about | abor, |abor, |abor,
| abor, and | really like to get themoff of |abor because
| -- there's nothing | can do about that, and | don't
under stand that market very mnuch.

And lots of tines when you ask them about costs
ot her than feed inputs, they don't know, but they can give
you a rough -- you know, if you give them a rough
estimite, they wll say -- you can get around to -- you
know, there are tine periods where it nay be a $4 per
hundr edwei ght fi xed cost, but that's very, very skinny and
over |longer periods of time, it's -- it's higher than
t hat .

So what | have worked with for nunmbers is what |
have heard from producers and al so what | have read in
extension publications. So | -- | don't understand enough
about dairy and mlk markets, so | read what | can from
W sconsin, M chigan, M nnesota, about -- about cost of
production in that area.

Q And what kind of costs would fit into the fixed

cost category?

A It's everything that's not feed, the whole nine
yards. It's equipnent. |It's facilities. Qpportunity
TALTY COURT REPORTERS, INC. 7127
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costs on |land. You have to -- you know, if you have an
operation that has a dairy and then al so a cropping
operation, lots of times those costs get comm ngled, and
when you talk to producers, they mx things up. But if
you are talking to a dairy that has sonebody running the
dairy side, sonebody running the crop side, then they
real | y under st and.

And unlike in the Upper M dwest where |ots of
croppi ng operations may subsidize an animal operation, if

you separate those enterprises, and they do that a lot in

2023

Col orado, then they can tell you what does it cost to grow

corn, and then they opportunity-cost the corn correctly
fromthe cropping enterprise.

So you've got to be careful wth the -- for
exanple, the tractors and the equipnent, is that a
cropping enterprise investnment or is that really used by
the dairy?

So those are -- are where sonme of the things
are -- get very tricky. But the equipnent, the fixed
costs, the facilities, the mlking parlor, all those

things, if you can -- if you can tie themto the dairy,

that's -- those are costs that have to be covered, as well

as | abor, and then the managenent associated w th running
t hat operati on.
Q Ckay.

A. And nore and nore things |ike genetic inprovenent

and the person in that dairy that's interested in that and

researching it and trying to figure it out. And the thing
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that has cropped up lately is the beef-on-dairy and in the
dairy industry, producing cross-calves that are a
significant portion of beef animal, that's becone a very
bi g revenue source for -- for that industry.

Q | was wondering wth your kind of vast experience
with livestock in dairy in Colorado, if you could talk --
especially, | should nention, in the South Platte River
Basin, which is where a lot of the dairies in Col orado
exist, are you able to talk a little bit about
transportation pressures and changes in that area?

Because we have had talk in the hearing about
changes in transportation costs, generally, and one of
those -- that's one of the factors, if you will allow ne
to explain, that is thought of to go into the C ass |
differentials. And |I know you can't speak to the
differential section of that, but can you just talk a
little bit if you have heard or observed changes in those
cost factors in that area?

A. I n northeast Col orado, there's definitely nore

urban pressures. There's nore crowding. There's del ays

in any sort of shipping. And thenit's -- it's becone --
it's not just as sinple as looking at what is -- what is
di esel price, what are those prices. There is -- that

i ndustry was pretty skinny for a long period of tine, and
| believe there were sone assets that |eft the freight

i ndustry, and now there has to be prices high enough to
attract assets back into that freight service industry.

And | have noticed that not just froma dairy
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side -- the main thing I'minterested in froma Col orado
perspective is the shipping of grain, noving wheat, corn,
and forages around, what does that really cost? And
it's -- it's hard to find secondary information that well
docunents that.

| do know that when you talk to people, they wll
tell you it's a lot bigger than just diesel cost, for
exanpl e.

M5. TAYLOR. Ckay. Thank you. That's it from
AMS.

THE COURT: Ms. Hancock?

M5. HANCOCK: Thank you, Your Honor. | have no
further questions. At this tine we would nove to admt
Exhi bit 304.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 304?

There is none. Exhibit 304 is admtted into
evi dence.

(Exhi bit Nunber 304 was received into

evi dence.)

THE COURT: M. Rosenbaunf

MR, ROSENBAUM  Your Honor ?

THE COURT: Do you -- do you want your Exhibit 305
to be rul ed upon?

MR. ROSENBAUM  Yes, Your Honor, thank you for
remnding me. | would ask that that exhibit be entered
i nto evidence.

THE COURT: Now, | haven't seen it yet, but |
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assune we have got an Exhibit 305 over there? That if |
admt theminto evidence, you have then?

Well, | don't need to have it. | just want to
make sure you have it.

USDA REPRESENTATIVE: | have it. | amagoing to
gi ve one to you.

THE COURT: Ckay. Thank you.

|s there any objection to the adm ssion into
evi dence of Exhibit 3057

MR HLL: 1'mgoing to object, Your Honor.

THE COURT: M. HII?

MR HLL: [I'mgoing to object because, in part,
305, at the top -- and you haven't seen the docunent, so
thisis alittle bit problematic -- but it's information

that cones directly fromthe AVMS website. So that's

perfectly fine and adm ssi bl e.

verify this or to ask questions about whether this graph

|"mgoing to object to the entirety of the docunent.
THE COURT: Now, you referred to himas

Dr. Rosenbaum
MR, HLL: A doctor, you know --

acquire it while here?
MR ROSENBAUM This is as close as | have ever

gott en.

The bar graph underneath it, though, is a creation

of Dr. Rosenbaumis. There's -- there's no witness here to

is correct. And so |l think it's inadm ssible, and as such

THE COURT: Do you have a doctorate, sir? D d you
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THE COURT: Further objections?

M5. HANCOCK:  Your Honor, we would join in the
objection -- this is N cole Hancock on behal f of Nati onal
MIk -- for the sane reasons that M. Hill articul at ed.

Addi tionally, Your Honor, you have al ready taken
judicial notice of the website, so | think to the extent
there's beneficial value for the information that was
covered in the testinony, you have already covered that by
taking judicial notice of the website which contains the
data that we can actually verify as self-authenticating.

THE COURT: M. Rosenbaunf

MR ROSENBAUM  Well, Your Honor, the websites
that | asked you to take judicial notice of are not where
the information conmes from | nean, they are both from
the NASS quick facts data source, but it's not |ocated in
t he exact sane place if you go on the website.

Your Honor, |'d be happy just to have the -- the
figures at the top are a cut-and-paste fromthe NASS
website. There's nothing created. So | -- the bar chart
at the bottom| don't think is essential to the point |
was meking, and |I'm happy, if you wll, to cross out the
bottom part and just |eave the top part and have it cone
in in that manner.

THE COURT: | like that, because | |like the -- the
URL, that he's got the NASS | ocation, which I think many
of the listeners to this programw || appreciate. |
wasn't real sure howto spell Quick Stats, but it's |like

you would think. But it is all one word. | did not
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realize that was part of NASS. This proves all that. So
it's a very -- to ne, a very val uabl e docunent.

" mnot going to cross out the chart. |'m going
to admt it wth the caution that beware of the chart,
verify it for yourself, it's the product of a quick
creation while on the fly in this hearing. There m ght
have been an error. People can find out for thensel ves.
They can prove it to thenselves. | think it is useful as
an illustration, if it turns out it is accurate.

So | do admt into evidence, over objection,
Exhibit 305, and | nerely caution people to verify the
graph for thensel ves.

MR. ROSENBAUM  Thank you, Your Honor.

THE COURT: You're wel cone.

(Exhi bit Nunmber 305 was received into

evi dence.)

THE COURT: Al right. Now, | believe you may
step down, Dr. Koontz. Thank you so nuch. You brought a
perspective that is different fromwhat we have had, and |
think it's very valuable. And | encourage you to foll ow
mlk, it's very interesting.

Let's go off record for just a nonent while the
next w tness cones forward.

(An off-the-record discussion took place.)

THE COURT: We're back on record at 10: 22.

First | would like the witness in the wtness
chair to state and spell his nane.

THE WTNESS: Dean Somer, D-E-A-N, SOMME-R
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THE COURT: Have you previously testified in this

pr oceedi ng?

THE WTNESS: | have not.
THE COURT: |1'd like to swear you in.
DEAN SOMVER,

Being first duly sworn, was exam ned and

testified as foll ows:

DI RECT EXAM NATI ON
BY MR ROSENBAUM

Q Good norning, M. Sonmer.

A. Good nor ni ng.

Q You have before you Hearing Exhibit 306 and
Heari ng Exhi bit 307.

Do these constitute your witten testinony today?

A They do.

Q Ckay. Before | have you read your testinony, the
first sentence of Exhibit 306 says that you are a cheese
and food technol ogi st and a nmenber of the senior team at
the Center for Dairy Research in Mdison, Wsconsin.

So | just would like you to tell us alittle bit
about the Center for Dairy Research that's not otherw se
described in your testinony. So please tell us what that
Cent er does.

A. So the Center of Dairy Research is one of six
uni versity-based dairy centers in the United States. Wat
we do is pronote the interest of the U S. dairy industry,
pronoting the interest of U S dairy farners, as well as

U.S. dairy processors through research, in | ooking at
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various dairy-rel ated problens and opportunities, through
training. W offer short courses for people that work at
dairy processor conpanies to | earn nore about making
cheese and other types of dairy products. And we al so
have a nunber of graduate students that were trained to be
future dairy leaders in the United States and around the
wor | d.

Q Ckay. And this is associated -- your particul ar
center is associated with what university?

A. We are associ ated on the canpus of the University
of Wsconsin, Madi son.

Q Ckay. Could you please read us your testinony?

Let's do Hearing Exhibit 306 and t hen 307.

A Yes.

My nane is Dean Sonmer. My current position is a
cheese and food technol ogi st and a nenber of the senior
teamat the Center for Dairy Research (CDR) in Madi son
W sconsin. | have been at the CDR for 20 years.

In nmy capacity at CDR 1 work with cheese
manuf acturers, |large and snmall, across Wsconsin and
across the United States. Prior to that | worked at Alto
Dairy for 18 years, starting as the director of technical
services, progressing to Vice President of technical
services, and lastly as Vice President of operations.

When | started at Alto, it was a cheddar
manuf acturer and the | argest and newest cheese factory in
the United States. Alto Dairy was a cooperative with

ultimately two | arge cheese plants in Waupun, W sconsin,
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one cheddar and one nozzarella, as well as a | arge aged
cheddar plant in Black Creek, Wsconsin. At the tinme |
left Alto we nmanufactured over 200 mllion pounds of
cheese per year, about half of that cheddar. | have an M
degree in UW Madi son in food science.

Fat | osses i n cheddar cheese manuf act ure.

Today | will be testifying on fat |l osses in the
cheddar cheese manufacturing process. | wll not be
addressing farmto-plant |osses, but will be discussing

fat | osses after the arrival of mlk at manufacturing
pl ant s.

Hi story of fat |loss estimation in cheddar cheese
manuf act uri ng.

Around a century ago Van Slyke and Price estinated
that if cheddar cheese was manufactured and handled to
near perfection, fat recovery would be around 93% This
wor k was done with the open cheese vats of the day.

Dr. David Barbano of Cornell University did a
study published in 1984 that tested fat recoveries with
t he advent of newer and nore advanced cheese naking vats
and equi pnment, including sonme cheese factories with new
encl osed Double O vertical vats and sone with open vats to
see if that 93% fat recovery still held true.

Surprisingly, Dr. Barbano found in four good-sized
cheddar cheese factories in New York State that the fat
recoveries were nuch | ower than expected, comng in at
87.2, 86.3, 85.2, and 82.8%

Newer vat designs capture nore fat in the curd at
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t he vat.

Today, al nost 40 years later, with further
i nprovenents in cheese vat designs, commonly call ed
hori zontal cheese vats, fat retention potential in cheese
vats has inproved. In ny work at COR wth conpanies with
open vats, | have seen fat |losses in whey after cutting in
open vats around 9 to 10%

In nmy experience at Alto with Double O vats, | saw
fat | osses of around 7% after cutting. In ny experience
at Alto with horizontal cheese vats, | saw fat | osses of
around 6% after cutting. | have heard anecdotal reports
of the nost nodern vats -- of fat |osses of less than 5%
after cutting.

Pl ease note these figures only represent fat
| osses in the cheese vat after cutting and are not

considering other points of fat loss in the cheddar cheese

maki ng systemwhich I w |l address.
Doubl e O vats and even open vats are still in
wi despread use in the cheddar industry -- cheddar cheese

i ndustry. Sorry.

It should be noted that while many | arge nodern
pl ants have installed the newest and nost efficient
hori zontal vats, Double O vats, and even open vats have
not gone away in the cheddar industry. A nunber of
prom nent | arge cheddar manufacturers continue to use
Doubl e O vats, and inevitably, when a manufacturer
converts from Double O vats to horizontal vats, the

Doubl e O vats don't di sappear, they nerely get refurbished
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and then installed in typically a smaller, ol der cheese
factory. And many snmall artisan cheddar cheese
manuf acturers continue to use open vats.

The take-honme nessage here is cheddar makers in
the U.S. continue to use an assortnment of cheese vat
styles, while the newest, nost nodern plants have largely
gone to the nost efficient horizontal vats, sone |arge
factories, and many nedium and snmall|l factories, continue
to use Double O or open cheese vats.

Fat |l osses in the vat at cutting only tell part of
the story of fat |osses in cheddar cheese nmanufacturing.

One concept that nust be considered on the topic
of fat retention is where fat | osses occur during cheddar
cheese manufacturing. Most people focus solely on fat
| osses in whey called sweet whey after cutting the
coagulum and often refer to this as the only source of
fat | oss during cheddar cheese manufacturing. Taking this
approach will significantly underestinmate total fat | osses
i n cheddar manufacturi ng.

While cutting the coagulumis an inportant point
of fat loss, it is far fromthe only point. O her
significant points of fat loss are mlk shrinkage fromthe
raw mlk silos to the vat (mlk residue left in silos and
lines; mlk filter rotation and flushing; mlk clarifier
desl udgi ng; pasteurizer startup and shut downs.

Coll ectively, this could amount to up to 1% of total mlk
volunme, thus up to 1% of total fat | oss).

Fat | osses in whey in the vats -- in the vat fails
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to account for further fat | osses downstreamin the
cheddar meki ng process in the formof salty whey.

Anot her significant |oss of fat occurs during the
salting process of cheddar cheese curds, resulting in
salty whey. This step occurs relatively late in the
cheese maki ng process. Sonme of this salty whey occurs
i medi ately on the curd table, or salting belt, after dry
salt is applied. Mre salty whey is generated in 40-pound
bl ock form ng towers, or in the pressing and initial cold
st orage of 640-pound bl ocks of cheese.

This salty whey can conprise up to 5% of the total
whey vol une generated, wth sweet whey (before salt
addi tion) conprising 95% of the total whey volune. Salty
way is significantly higher in fat content than sweet
whey. In a study by Bl aschek, Wendorff, and Rankin at the
Uni versity of Wsconsin, where they surveyed sweet and
salty whey from ei ght commercial cheddar cheese pl ants,

t hey found an average fat content of salty whey of 0.6%
approxi mately three tines hi gher than sweet whey.

Taking into account the volunes of sweet and salty
whey as well as the typical fat contents of sweet and
salty whey, the calculation reveals that salty whey
accounts for approxi mately an additional 10% of the total
fat loss in all generated whey. This occurs late in the
cheese maki ng process and is not accounted for in tests
for fat |l osses in whey sanpled at the vat.

Cheese fines collected fromthe whey and not

returned to the body of cheese represents a significant

TALTY COURT REPORTERS, INC. 7139
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Oct ober 05, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

source of fat | oss.

A further significant | oss of fat in cheddar
cheese manufacture is | oss of cheese fines. |In today's
quality and food safety conscious worl d, addi ng back
cheese fines recovered fromthe whey back to the bul k of
the cheese curd is largely not done anynore due to
concerns with coliformand other bacterial contam nation
ri sks and associ ated cheese quality concerns.

In a recent conversation with a large U S. aged
cheddar manufacturer, it was related to ne that they |ose
approximately 0.25 to 0.3% of their curd production to
cheese fines which do not go back into finished cheese.
This was at a factory using a matti ng conveyor which
m ni mzes cheese fines. Factories nmaking stirred curd
cheddar on curd tables generate significantly nore fines
due to the design of the whey drai nage screens and
agitators on curd tables.

Based on ny experiences at Alto, and in a recent
personal conversation with a |arge Wsconsin stirred curd
cheddar manufacturer, | would estimate that fines | osses
in these systens are 0.5 to 0.6% of total cheese vol une,
whi ch is approxi mately -- approxi mately doubl e that of
cheddar factories with matting belts. Renenbering that
this curd contains up to 34%fat, this is a significant
amount of fat | oss.

G her points of fat loss in a cheddar cheese nmake:
There are additional points of fat |oss during cheddar

cheese manufacture. | visit dozens of cheese plants every
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year as part of ny duties at CDR. Inevitably, | observe
when wal ki ng through a plant sone cheese curds on the
floor. These |osses are, to sone extent, not preventible
gi ven the design of today's automated equi pnent. These
curds are disposed of as inedible and represent further

| osses of fat.

Pl ants produci ng 640-pound bl ocks of cheddar
i nevitably have salt whey drippings directly fromthe 640s
when they are stacked in the coolers. This is because
t hese gi ant bl ocks are not vacuum seal ed and gravity
forces sone of the free whey in the blocks to | eak out and
puddl e on the cooler floor.

Cccasionally vats of cheese have to be di sposed of
due to contam nation with foreign materials due to sone
unexpect ed equi pnent breakage. This also represents a
| oss of fat.

Finally, a historical benchmarking standard for
cheese quality has been that the very best run cheddar
pl ants can achieve a 99% at grading --

And, Your Honor, there's an om ssion here | would
like to add. There's -- sonething didn't get copied
correctly.

It should read achi eve 99% USDA G ade A standard
at grading. Gade Ais the -- is a top grade for cheddar
cheese, nmeaning it's first quality.

So I'd prefer that that would read: That the very
best run cheddar plants can achi eve 99% USDA G ade A

standard at gradi ng.
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THE COURT: Thank you. We'Il go off record and
make t hat change.

Of the record at 10:36 a.m

(An of f-the-record discussion took place.)

THE COURT: We're back on record. It is 10: 37.

We have made that change on the record copy.

W're on page 5, and just after the "99%" we have
inserted, "USDA Grade A standard," the sentence conti nues,
"at grading."

So start again, if you wll, and just read that
sentence as we now have it prepared.

THE WTNESS: Finally, a historical benchmarking
standard for cheese quality has been that the very best
run cheddar plants can achieve 99% USDA G ade A standard
at grading, with 1% of their cheese being graded as B
grade or under grade and needing to be sold at discount
pri ces.

In my current experiences few cheddar plants neet
t hese standards today and many fall far bel ow that nunber.
A large national reputable cheese conversion and marketing
conpany that manages downgraded cheese for cheese
manuf acturers recently related to ne they estimate around
5% of current cheddar manufactured in the U S. gets
downgr aded and di scount ed.

The | atest cheese vat desi gn does not guarantee
optimal fat retention in the cheese.

Lastly, it should not be dism ssed that the cheese

maker skill continue to play an inportant role in
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determning fat retention in cheese, regardl ess of

equi pment design. Cheese naker practices such as genera
make procedures, vat operation step progranmm ng, choice of
coagul ant, nethod of using the coagul ant, coagul ant
firmess at cutting, cut curd size, gentleness of handling
the curd, proper devel opnent of curd body and texture,
transfer of the curd to tables or belts, and -- and nore
will affect how nuch fat is retained in the finished
cheese.

The take-hone nessage here is that cheese naking
is still a cheese naker-driven system | have seen nmany
I nstances where a cheese factory had good equi pnent, but
in the hands of inexperienced cheese nmakers, l|arge fat
| osses still occurred.

The addition of whey creamto mlk for cheddar
cheese manufacturing will inevitably result in higher fat
| osses during cheese nanufact ure.

M Ik fat gl obul es are damaged when they go through
t he cheese maeki ng process. Thus, mlk fat gl obul es that
escape into whey and subsequently are recovered in whey
cream are damaged and are typically smaller in size than
mlk fat globules in the original mlKk.

Wien whey creamis added to m |k for cheese
maki ng, these small er damaged fat gl obul es nore easily
| eak out of the curd matrix and into the whey, thus,

i ncreasing | osses of fat in whey during cheese making.

Thi s probl em worsens the nore consecutive days

t hat whey creamis added back to m |k for cheese making,
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as these small fat gl obules recycle over and over.
Typically cheese factories need to break the cycle by
peri odi cally shipping out whey creamto renove the damaged
fat globules fromthe system Cheese factories that
utilize whey cream for cheese making will not achieve
optimum fat recoveri es.

Conclusions: Mst fat -- nost plants that | visit
only consider the fat | oss when cutting their coagul um
when they tal k about fat retention in their factories.
Taking this approach will significantly overestimte fat
recovery nunbers in these operations. M belief is that
fat | osses other than the fat |loss at cutting the coagul um
represent from25 to 50% of the total fat |loss during the
entire cheese nmaki ng process.

My best estimate of fat recoveries in cheddar
cheese manufacture, taking into account personal
experience, as well as recent comrunications with sone
wel | - managed cheddar cheese factories, would be in the
range of 91 to 93%in well-run factories with nodern
hori zontal vats, 90 to 92%in well-run factories with
vertical Double O style vats, and 88 to 91%fat recovery
in factories with traditional open vats.

My esteened col | eague and di sti ngui shed scienti st,
Dr. Mark Johnson, recently wote ne on the topic that
actual yield and fat recovery is normally significantly
| ess than predicted yield and fat recovery. And | quote
Dr. Johnson: "So fat recovery in a yield equation wll

al ways be an overestinmation of reality...why they are
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called a predictive yield equation.”

Then at the bottomof this page | noted two
references in this -- in this testinmny. One was by
Dr. David Barbano about the cheddar cheese yields in four
factories in New York. That's the Journal of Dairy
Sci ence reference found on the bottomof page 7. And then
| also referenced in ny testinony the differences between
salty whey and sweet whey conposition, and that reference
by K J. Blaschek, et al., is that Journal of Dairy Science
article noted there.

THE COURT: You have just w tnessed the nmaster
class in howto testify. | appreciate very much your
present ati on.

THE WTNESS: Thank you, Your Honor

MR. ROSENBAUM | f you could proceed to your
second testinony.

THE W TNESS: Yes, sSir

So ny second testinony is use of whey creamin
cheddar cheese manuf acture.

Background: Wey creamis the nane given to the
fat that is lost fromthe curd during cheese making and is
subsequently recovered fromthe whey by running the whey
t hrough a nechani cal whey cream separator. |n contrast,
sweet creamis the fat recovered from separating mlK.

Typically both sweet cream and whey cream contain
around 40% fat and 60% skim wth sonme variation. It is
inportant to note that the skimportion of sweet creamis

skimm |k, which contains caseins and whey proteins, while
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the skimportion of whey creamis whey, which contains no
casei ns.

Hi story of whey cream handling and use:

Hi storically, whey cream generated in cheddar
cheese operations was manufactured into butter. Going
back many decades, sone cheddar cheese manufacturers had
their own small butter operations to churn whey creaminto
butter right at the cheese factory, as did Alto Dairy back
in those years. This practice was |argely abandoned in
favor of shipping the whey creamto |arge butter conpanies
t hat focused solely on butter manufacturing.

| learned well during ny Alto tenure that proceeds
fromthe sale of whey creamwas an inportant revenue
source for cheddar cheese manufacturers, in our case,
adding up to mllions of dollars a year.

Wthin the last two decades in Wsconsin there has
been severe consolidation within the butter industry,
resulting in nmuch | ess conpetition for whey cream
supplies. As aresult, premuns, also called nmultipliers,
for whey creamfat has dropped precipitously. Fornerly,
multipliers in the range of 1.20 were common for whey
cream fat.

But today in Wsconsin, the nultipliers for whey
creamfat, according to ny cheese plant sources, are flat,
at approximately 1.0, and sonetines even bel ow, which
conpares to typical nultipliers for sweet cream of between
1.20 and 1. 25.

This decline results in a significant revenue | oss
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for cheese factories. Because of this |0ss in revenue,
factories are nore inclined to attenpt to put the whey
cream back into mlk for cheese naking in an attenpt to
reach hi gher revenues for the whey creamfat by boosting
cheese yield fromthe fat from added whey cream

Probl ens associated with utilizing whey creamin
cheese producti on:

The practice of adding whey creamto cheese mlk
is fraught with potential problens. Wey creamis a
pot ent source of bacteriophage, viruses that destroy
bacterial cheese cultures with the resultant |oss of
aci d- produci ng capacity. |If this happens, the result is
sl ow or dead vats, where the desired acid production is
significantly curtailed, resulting in off-grade or
under grade cheese that nmust be sold at a heavy di scount.

| f whey creamis to be reused in the cheese nmaki ng
process, the bacteriophage needs to be inactivated by
heating the whey creamto 185 Farenheit and holding it at
or above this tenperature for approximately 30 m nutes.
This practice solves one problem but can create others,
such as flavor defects.

The fat in whey creamis physically damaged due to
t he processes enpl oyed during cheese nmeking. The
protective nenbranes around the fat gl obules are eroded
away | eaving the fat vulnerable to Lipase enzynmes and
devel opnment of undesirable rancidity. The fat gl obul es
are al so shattered and reduced in size. Because of this,

they are less |likely to be retained in the cheese during
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t he cheese maki ng process and subsequently | eak right back
into the whey again, setting up a vicious cycle.

To break this cycle, cheese factories that take
the risk to reuse whey creamin cheese manufacturing need
to break that -- break the cycle by periodically, at |east
once a week, not recycling the whey creaminto cheese
maki ng, but rather shipping it out to butter manufacturers
to rid the cheese system of an overabundance of small,
damaged fat gl obules. The recycling of whey creaminto
cheese manufacture will also reduce the fat retention
efficiencies of a cheddar cheese operation, neking optinum
fat recoveries at coagulumcutting, such as 93 to 94%
unachi evabl e.

Reusi ng whey creamin cheddar cheese manufacture
runs the risk of cheese off-flavor devel opnent. As
previ ously nentioned, degradation of the damaged fat due
to rancidity can occur. Simlarly, damaged fat gl obul es
are nore prone to oxidative damage. Because of the severe
heating of the whey cream cooked flavor notes can occur.
And given the nyriad of steps and processes that occur in
the handling of mlk fat from cheese maki ng t hrough whey
handl i ng and whey cream generati on and storage,
undesirabl e mcrobial contam nation can occur, which can
lead to of f-flavored devel opnent when used i n cheese
manuf act ur e.

Due to all of these factors, aged cheese -- aged
cheddar cheese manufacturers do not reutilize whey cream

in cheese manufacture, due to the significant risks of
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of f-fl avored devel opnent as their cheddar cheese age.

In nmy 18 years at Alto Dairy, we never utilized
any whey cream for cheese manufacture, in mld or aged
cheddar, due to the risks involved. So even manufacturers
of barrel and m|d cheddar risk whey taint and ot her
flavor defects in their cheese when utilizing whey cream
and cheese production, which is nyself and ny coll eagues
at the CDR don't advise this practi ce.

THE COURT: Wbuld you just read that |ast clause
again? You left out the word "why."

THE W TNESS: Ckay.

So even manufacturers of barrel and mld cheddar
risk whey taint and other flavor defects in their cheese
while utilizing whey creamin cheese production, which is
why nyself and ny col |l eagues at the CDR don't advise this
practi ce.

In summary, for econom c reasons, some cheddar
manuf acturers are tenpted to re-utilize whey creamin
cheddar cheese production. However, there are trenendous
ri sks involved from bacteri ophage destruction of starter
cultures resulting in off-grade cheese to devel opnent of
off flavors in the cheese, and the reuse of the damaged
fat in whey creamfor cheese production sets up a vicious
cycle of dammged fat sinply recycling through the system
and | eadi ng cheese factories to greatly overestimte the
value they are getting fromreuse of whey cream Wile
sone cheddar manufacturers are willing to enpl oy

reutilizing whey creamin cheddar cheese production and
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take these risks, others, especially aged cheddar nakers
and makers of the highest quality cheddar cheese, are not.
BY MR ROSENBAUM

Q Thank you very much for your testinony. Just a
coupl e of foll owup questions.

Can -- first of all, can whey cream be used to
produce Grade AA butter?

A It cannot. No, it cannot.

Q And what woul d be the typical use of whey cream
butter?

A. Typi cal use for whey creambutter is -- is for
foodservice applications. They wll make -- there's
Grade A butter, which is typically made with a bl end of
sweet and whey cream and Grade B butter, which is nade
with just totally whey cream But typically those uses
primarily go to foodservice applications, so there's no
retail packagi ng show ng the USDA Grade A synbol on them

Q Thank you.

MR. ROSENBAUM The witness is available for
Cross- exam nati on.

THE COURT: Let's nmake one change on the |ast page
of Exhibit 307, top line. You read, "resulting in off
grade cheese."

THE WTNESS: Yeah, it should be "in."

THE COURT: So let's change the record copy.

THE WTNESS: Correct. It should be "in."

THE COURT: This is Exhibit 307, very | ast page,

top line. Changing the word "if" to "in."
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THE WTNESS: Correct. Thank you, Your Honor.
That's correct.

THE COURT: And | ended up with one extra copy of
| DFA Exhi bit 51, which becane Exhibit 307, and I'Il allow
that to be used wherever.

Who woul d |i ke to begin cross-exam nation of
M. Sonmmer ?

MR. MLTNER  Your Honor, | would note it's ten

mnutes to 11:00. | don't know how long |I'mgoing to
take, but if -- if the court reporter would Iike a break
now, |'m happy to do that, or | can begin.

THE COURT: W like that, and we appreciate your
cogni zance of our condition.

Let's go off record -- well, first of all, when to
cone back. So ten mnutes would be about 11:05. Cone
back at 11:05.

W go off record at 10: 54.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

W' re back on record at 11:05.

M. Mltner.

MR. MLTNER  Thank you, Your Honor.

CROSS- EXAM NATI ON
BY MR M LTNER:
Q M. Somrer, my nane is Ryan MItner. | represent
Sel ect M|k Producers.
And | wanted to start by asking a little bit about

your background and the Cheese -- I'msorry -- the Center
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for Dairy Research.

What type of services do you personally provide
t hrough the Center for Dairy Research?

A | personally, there's a |ot of cheese plants and

work with their --

THE COURT: Stop just a mnute. Wuld you pul
that m crophone just a little closer to you?

THE W TNESS:  Sur e.

THE COURT: Thank you.

THE WTNESS: | personally visit and work with a
| ot of cheese plants, troubl eshooting issues, problens
that they are having. | work with a ot of custoners of
cheese plants, people that buy their -- these cheese

pl ants' cheeses, could be pizza chains and others |ike

2023

that, trying to get the cheese to work as good as it could

possi bl y work.

| work with farnstead cheese makers just starting

up, where they're dairy farnmers and they're cheese nakers,

to give them gui dance and how to go about that process.

| work with -- or do a lot of teaching and

training to people fromall over the country and all over

the worl d on cheese nmaking principles and practi ces,

cheese sensory practices.

VWhat else? | nean, that's kind of like the core
of it, I would say.
Q So on the Center's website under cheese, it says

t hat you provi de troubl eshooting, product devel opnent,

education and nore. It sounds like that pretty well
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enconpasses what you descri bed.
A. That's what | do, yeah. That's what | do.

So we're -- let ne say another thing. So what
we're -- our -- you know, ny goal, and | talk about this
in many of the short courses, is -- is to enlarge the pie
for dairy farnmers. So our goal is to make -- ultinmately

make dairy farnmers nore profitable, which also includes
maki ng dairy manufacturers nore profitable, by trying to
take m |k, the base ingredient, and getting the highest
val ue use out of every ml k conponent that we possibly
can.

| mean, if you really encapsul ate what our goa
is, that's our goal, to try and inprove the |ot of dairy
farmers and dairy processors by maxi m zing dairy product
quality, but also finding new, nore val uabl e uses for
every conponent that's in raw m k.

Q So that woul d be hel pi ng manuf acturers increase
t he value of the products they sell, correct?

A Correct.

Q And so -- so by increasing the returns to
manuf acturers, your hope is that that will increase
returns to dairy farnmers?

A. That's correct. And certainly, you know, with --
as you well know, in the case of manufacturers, many of
themthat we deal with are dairy cooperatives, so the
farmers are the manufacturers, in essence. They own -- |
wor ked for Alto Dairy. That was a cooperative. All the

profits went back -- ultimately went back to the
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producers, so..

Q Now, you did nention your tine at Alto Dairy. And
on the first page of your first statenent, which is
Exhi bit 306, you stated that when you started at Alto, it
was a cheddar manufacturer, and the | argest and newest
cheese factory in the U S

A Correct.

Q Ckay. So | have taken your fact that you have
been at the Center for Dairy Research for 20 years and --

A Correct.

Q -- that you were at Alto for 18, |I'm guessing you
started at Alto Dairy right around 19857

A. Sept enber 1st, 1985.

Q Ckay. Your next sentence says that "Alto Dairy
was a cooperative with ultinmately two | arge cheese
plants," as well as a | arge aged cheddar plant.

It says Alto was a cooperative with those plants.
| nmean, Alto is still a cooperative to ny understandi ng,
correct?

A Alto Dairy no | onger exists.

Q Ch, it does not. Okay. That | was not aware of.

Ckay. \When did they cease operations?

A. They didn't cease operations. They sold to
Saputo. That was approx- -- that was after | left. That
was approximately, I'm-- | could be off by a year or two.

Approxi mately 2007 or '8, 2007 or '8, they sold to -- they

sold to Saputo and ceased -- ceased as an operating
cooperative. But the facilities are still operating.
TALTY COURT REPORTERS, INC. 7154
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Q Ckay. Perhaps that's where ny confusion cones
from because | renenber folks referring to Alto plants in
the recent years. But they may be referring to the plants
now owned by Saputo then, correct?

A Correct.

Q On the Center's website they have a short video
about an APT horizontal vat.

Are you famliar with that vat's operations?

A. Quite -- | am yes.
Q And one of the -- one of the points in that video
they -- it tal ks about how that type of vat can help

I ncrease cheese yiel ds?

A Correct.

Q And | wondered if -- if you have any -- if you
have any data on how that vat conpares to perhaps the
Doubl e O vats you reference in your testinony?

A. | don't have any data on that vat. That video
that you -- that you | ooked at is of our brand new
facility, and it's not 100% operational yet. And we're in
t he very begi nning stages of utilizing and |earning about
t hose APT horizontal vats, so we have not progressed to
t he point of doing in-depth studies yet with those vats on
fat retention. W're still working through programi ng
and optimzing its operation.

Q Now, that -- the vat that you have, the APT vat at
the Center, am| correct --

A We have two.

Q Ckay, two.
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And they each take 5,000 pounds of m | k?

A 1500. [I'msorry, 2500. 2500.
Q So 5,000 --

A Tot al .

Q -- between the two of thenf

A 5,000 total. 2500 each.

Q And that's the type of vat that on a | arger scale
woul d be installed at a new cheese plant?

A Correct.

Q Now, further on on your statenent, Exhibit 306,
you start tal king about Van Sl yke and Price's research.

A Uh- huh.

Q And you nmake a statenent that they estimated if
cheddar cheese was manufactured and handl ed to near
perfection, fat recovery would be around 93%

A Correct.

Q | wondered where you got the phrase "handled to
near perfection.”

A. That's ny phrase. But what they were sayi ng was,
if you are -- if you did everything -- basically what they
said is, if you make cheddar cheese and do everything
perfectly, you would achieve 93% fat recovery.

Q Ckay. And then you reference Dr. Barbano's study.

A Correct.

Q And you note that that was from 1984.

A Correct.

Q And you -- you nmake sone additional observations

about his research.
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| assune you have reviewed that study, correct?

A. | have read the scientific paper which is
referenced in here, yes.

Q Ckay. Did Dr. Barbano offer any comrents about
why the fat recoveries he observed in those cheddar
factories were | ower than 93%

A He did. He did.

Q Do you recall what those were?

A. To the best of ny recollection, he tal ked about
the mlk comng in, the casein-to-fat ratios weren't
optimal. Certainly in -- in those studies, | -- it's ny
recollection, two of the plants had Double O vats; one had
started with open vats, and during the study converted to
Doubl e O vats; and the fourth one was open vats. So they
saw i nprovenents with the Double O vats, as | recall
conpared to the open vats.

But, again, to the best of ny recollection, he
just -- he noted that just sone of the curd handling
practices and cheese naking practices weren't optimal,
getting back to the human el enent again, of how the curd

is made and handl ed that resulted in further | osses of

fat.
Q And you speak to sonme of those issues, | think --
A | do.
Q -- later in your statenent --
A | do.
Q -- that --
A. | do.
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THE COURT: MNow, if this is going to be a naster
class in how to provide testinony, you have to wait until
M. MIltner's voice has died away.

THE W TNESS: Ckay.

BY MR M LTNER

Q We have had to do this artificial pause thing for
i ke ei ght weeks now, it takes a little getting used to.

But you note that there are human factors invol ved
that have a significant inpact on fat retention, correct?

A Correct.

Q And you al so noted that Dr. Barbano referenced the
casein-to-fat ratio, which outside of a certain range can
al so have significant inpacts on fat retention and yi el ds,
correct?

A Correct.

Q So continuing on with your statenent, and |'m
| ooking at page 2 now, in the first full paragraph, toward
the mddle of the page, you state: "In ny work at CDR
wi th conpanies with open vats, | have seen fat |l osses in
whey after cutting in open vats around 9 to 10%"

My question is, is that 9 to 10% an average? |Is
it the upper end of the fat | osses you have observed? O
what does that 9 to 10% represent?

A. | woul d say an average.

Q And then so you have observed both | ower and
hi gher retentions in open vats, then?

A Yes.

Q And you -- your next sentence describes your
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experience at Alto with Double O vats, and that those fat
| osses were around 7%

Am | correct that those -- all of those
experi ences woul d have been in that 1985 to 2003
timefranme?

A Yes. At Ato.
Q At Alto, correct.

Ckay. Your next sentence: "l have heard
anecdotal reports of the nost nodern vats of fat | osses of
| ess than 5% after cutting.”

Have you personally observed any -- any fat | osses
fromthe nost nodern vats?

A. You are tal king about horizontal vats?
Q Well, you use the words "nost nodern vats." |
woul d interpret that as horizontal, but |'mnore

interested in what --

A Yes.

Q -- you are referring to?

A. The answer is yes.

Q So, yes, you have personally observed those vats?
A Yes.

Q And di d you observe fat |osses of |ess than 5%
after cutting?

A No.

Q For those observations were you called into the
plant to help |look at those vats and those fat | osses?

A No.

Q Further on in your statenent on the sane page you
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have a headi ng which reads, "Double O vats and even open
vats are still in w despread use in the cheddar cheese
i ndustry."

| wondered if you could give us sone context
around what you nean by "w despread use."

A So | talked to a very promnent -- recently talked
to a very prom nent |arge cheddar cheese manufacturer on
t he West Coast, and they still are using Double Ovats in
two of their plants there. In Wsconsin, | could tick off
t he nanme of between half a dozen and a dozen pl ants neking
cheddar cheese that still use Double O vats, so..

Q Now, the prom nent manufacturer on the Wst Coast,
woul d you care to share who that is?

A Boy. | don't knowif I -- | feel unconfortable
di vul ging their name for the sane reason before, but..

Q Well, H lmar cheese built their plants in the
*80s, and at that point a Double O would have been state
of the industry, correct?

A Correct.

Q And that plant is in California, correct?

A Correct.

Q And that is a -- would you categorize that as a
| ar ge cheddar manufacturer?

A Yes.

Q Now, Hilmar has since constructed one plant in
Texas, and another is under construction.

Are you aware of that?

A. | am
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Q | f you were advising them would you advise them
to install Double Ovats in those plants?

A | woul d not.

Q Wul d part of the reason for that be that
butterfat retention is higher in different style vats?

A Yes.

Q Now, you al so state that when plants do upgrade

their vats, the -- they are not necessarily lacking in a
useful life, and those double O s may be repurposed,
correct?

A Correct.
Q The plants that you see those Double O vats being
repurposed in, do they tend to be nore of a specialty

cheese manufacturer?

A | would say -- | would not agree with "tend to
be." They sonetines are and sonetines are not.
Q Wul d you consider themto be small to

nmedi um si zed pl ants?
A | would. Yes.
Q And then you state that, "Many snall artisan
cheddar cheese manufacturers continue to use open vats."
Wul d that description, "small artisan cheddar

cheese manufacturer,” would that be -- would you consi der
that a specialty manufacturer?

A Yes.

Q Ckay. And then on page 3 you start describing
other points of fat loss, and the first is cutting the

coagulum And at the end of that section your sentence
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is, "Collectively this could anount to up to 1% of total
mlk volume, thus up to 1% of total fat |oss.”

And |I'munclear as to whether your comment there
is referring to the cutting or the silos or both?

A That coment is taking mlk once it is already in
the silo, up to when it's entering the cheese vat.

Q So prior to cutting?

A Prior to cutting.

Q Ckay. Now, you state that it could anobunt to up
to 1% of total m |k vol une.

Do you have a range of what a plant would
experi ence?

A. | -- | could give you -- ny best guesstinate of
t hat range woul d be between 0.3 and 1.0%

Q 1% as you stated, is the upper end of what plants
m ght realize?

A Correct.

Q Ckay. Your next topic is about fat |osses in
whey, and you tal k about salty whey. Taking into account
those types of losses, I"'mtrying to figure out what is
t he actual percentage of fat that's lost in that process.
You have a couple of different nunbers.

What do you think the total fat |oss for that
el ement is?

A. Total as in total fat |oss in cheddar cheese
manuf acture --

Q No.

A. -- is that what you are asking.
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Q No, I"'msorry. | was inprecise once again

Further fat |osses downstreamin the cheddar
maki ng process in the formof salty whey, how nuch do you
t hi nk that accounts for?

A. | think -- well, as | said in here, | think it
accounts for 10%of all fat |oss -- approxi mately 10% of
all fat that's lost in whey. But that woul dn't include
fat lost as mlk shrinkage, which you just questioned ne
about. It would not include fat losses in curd and fines
and things |like that.

O the fat lost in whey, | -- | would guesstinate
that 90%is in that, in the whey -- sweet whey after
cutting, and 10% of the total fat lost in whey is in the
salty whey.

Q Wul d you agree that cheese nakers using nodern
vats can achieve less than 0.2%fat loss in their whey?

A. Total whey?

Q Yes.

A. You nean all whey?

Q Yes.

A No. In cheddar?

Q Yes.

A No.

Q What do you think that nunber woul d be?

A. | think it would be 0.25 mninmum if you include

salty whey in there.
Q Ckay. So that if it is 0.25, then .0025 would be

salty whey, one-tenth of the total anount?
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A. | don't think your math is correct.
Q Ckay. Your next section tal ks about cheese fines.
You state: "In a recent conversation with a large U S

aged cheddar manufacturer it was related to ne that they
| ose approximately 0.25 to 0.3%of their curd production
to cheese fines, which do not go back into the finished
cheese. "

"1l ask again. You can decide whether to answer.
Care to show who that was that you spoke to?

THE COURT: Hardly anybody does nane nanes.

THE W TNESS: Yeah.

MR MLTNER  Judge, you are not supposed to hel p.

THE COURT: You are not required to.

THE WTNESS: Yeah, |'d prefer not to because
just don't want to -- you know, they talk to nme on
confidential terms, so | would hate to..

BY MR M LTNER:

Q That's perfectly fine. | understand.

|s there -- aged cheddar tends to be, in ny
observation -- and I'mnot -- not a cheese nmaker, |et
al one a master or anything like that -- crunblier than a
fresher cheddar; is that accurate?

A Yes.

Q So woul d an aged cheddar manufacturer expect to
have a hi gher incidence of fines than a fresh cheddar
manuf act urer ?

A No.

Q  No?
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Now, you are aware that aged cheddar is not
surveyed by USDA for purposes of Make All owances, correct?

A Yes.

Q Further in that section you stated: "Factories
maki ng stirred curd cheddar on curd tables generate
significantly nore fines due to the design of the whey
dr ai nage screens and agitators on curd tables.™

For those of us that don't regularly engage in
cheddar manufacturing, can you hel p us understand what a
stirred curd cheddar is?

A Stirred curd cheddar -- stirred curd cheddar is
when they don't let the curd fuse together in a solid
mass, |like they would on a belt system which is what nost
aged cheddar nmekes, so they -- it typically goes to curd
tables, sonetines a curd belt. But it's continuously
stirred so it looks like little pieces of gravel in terns
of the shape. And that's stirred curd.

Q |s stirred curd cheddar nore common in a snaller
cheese operation?

A No.

Q Is it nore common when you are maki ng cheddar that
IS not commodity cheddar?

A No.

Q So a large scale commodity manufacturer, like a
A anbia or like a H Il mar, would they be using a stirred
cheddar process?

A Ceneral |y speaking, yes.

Q Ckay. Now, the next elenent in your -- or part of
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your statenent | wanted to ask about are curd tables.
Can you hel p us understand what curd tables are?
A. Curd tables is -- is typically part of the stirred
curd process. You have your vat. You meke your curd in
the vat, and then the curd and the whey is punped to a

tabl e, which has a drain screen in the bottomto

ultimately drain the whey away, so -- and there's stirring
agitators on it. So that's -- that's what those are.
Q s a curd table always used in a stirred curd

cheddar process?

A. No, because -- historically, yes, but in today's
world, there are stirred curd belts as well.

Q And so your statenent is |limted to stirred curd
manuf acturing utilizing a curd table?

A Yes.

Q And you also note that if they are using a belt,
their | osses through fines are half of those for those
plants using a curd table; is that correct?

A. A belt for -- not quite.

Q Ckay.

A A belt for matting. A belt for matting woul d have
the | east fines. A stirred curd table would have the nost

fines. A belt for stirred curd would be sonewhere in

bet ween.
Q Ckay. So again, there's a range based on the --
A Correct.
Q -- plant design?
A Correct.
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Q And if you were advising soneone to construct a
new plant to nake commodity cheddar, what woul d your
recomendati ons be on -- on those pieces of equi pnent?

A. For comodity cheddar what would | advise?

Q Yes, sir

A | woul d advi se tabl es.

Q Wiy is that?

A. Because they are the nost versatile and nost
controll abl e and easiest to control noisture. And
noi sture is -- is super inportant for yield. So those

operations that have tables have the nost versatility and

the nost control over cheese noisture and can nost easily

hit thei

r moi sture targets. And stirred curd tables give

you by far the best salt distribution, so you can get the

nost precise and uniformsalt content of your cheese with

a table,

versus the belt systens which are a real struggle

to get uniformsalt distribution in the curd.

Q

witten

sonewhere between 0.25% and 0.6% and it's a

So if I think about your answers and what you have
in here, it's -- the range of losses to fines is

- it's a

range dependi ng on the plants' equi pnent and operati ons;

woul d t hat be accurate?

A Yes. Yes.

Q Ckay. Now, noving on to page 5. You put an
anecdotal statenent, | guess, an observation that there's
al ways sone curds on the floor. I'mcurious if that's

ever been sonething that's been neasured or quantifi ed,

how nmuch is lost to stuff on the fl oor?
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A. Yes. | would say really well-run plants regularly
nmeasure that.

Q Do you have informati on on what those neasurenents
woul d be?

A. Of the top of ny head, | don't, no.

Q Ckay. Now, further on that paragraph, really
right in the mddle of page 5, "GCccasionally" -- you
state, "Cccasionally, vats of cheese have to be di sposed
of due to contam nation with foreign materials due to sone
unexpect ed equi pnent breakage."

A Uh- huh.

Q | would ask, | guess nore of a philosophica
guestion since you are trying to help dairy farners nake
noney, is it fair to the dairy farner to have the yield
factor adjusted because of matters conpletely out of their
control ?

A. That's not my area of expertise. That's -- that's
for USDA to decide. | -- I'm-- 1 don't know the answer
to that question.

Q And at the end of that section you talk about a
| arge national reputable cheese conversion and marketing
conpany, and their estimate that 5% of current cheddar
manuf actured in the U S. gets downgraded and di scount ed.

So explain to ne, if you are willing to, the nane,
but if not, what is a cheese conversion and marketing
conpany?

A. Well, | don't want to divulge the nane, but a

cheese conversi on and marketing conpany would be -- 11|
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gi ve you sone exanples of nanes. So that woul d be people
I i ke Sargento Cheese, or Great Lakes Cheese, or Marathon
Cheese, or Master's Gllery Cheese, or Pacific Cheese.
They are cheese conpani es that don't manufacture cheese,
but they buy and sell cheese, both bul k, and they convert
it to shreds and slices and things like that.

Q Wul d that operation be referred to in the
i ndustry sonetinmes as a cut-and-w ap operation?

A. Yeah, al though sone of them are nore than
cut-and-wap. But, yes we often tal k about them as
cut - and-w ap operati ons.

Q Now, do you have any data about the actual price
i npact of the amobunt of cheddar that gets downgraded and
di scount ed?

A | do not.

Q | imagi ne that a discount m ght be sonething very
slight or it could be sonmething nore significant; would
t hat be correct?

A That's correct.

Q Ckay. The next section of your statenent is
headed "the | atest cheese vat design does not guarantee
optimal fat retention in the cheese.™

And you then continue that: "It should not be
di sm ssed that the cheese nmaker's skills continue to play
an inportant role in determning fat retention in cheese."
And so ultimately at any plant within the
constraints of their equipnent it ultinmately is the

quality of the plants' people and operations that
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determ nes vat recoveries, correct?
A. Coul d you say that again? |I'm--
Q Sure. It was a | ong question
Each plant has certain limtations based upon its
equi pnent and setup about the maxinumretention it m ght
achi eve, correct?

A Correct.

Q But whether they hit that maxinumis a function of
t he people, the training, the operations at the plant,
correct?

A Correct.

Q And not to belabor the things that you enunerat ed,
but I think it is inportant to touch on them the general
make procedures will inpact butterfat retention, correct?

A Correct.

Q How so -- when you say "general neke procedures,"”

what does that include?

A. How much tinme do you have?
Q | nmean apparently we have got a | ot.
A. Ckay. So -- so you -- let's say you are putting

the mlk in the vat. So how you add the rennet, how | ong
you stir in the rennet, which is the coagulant, how firm
the cutness is, which -- how firmthe coagulumis when you
cut will affect it. The cut speeds of the knives going
around, the agitation, the rate of acid devel opnent, which
affects the firmmess of the curd. The type of punps you
have to punp the curd to your belt or to your tables,

because if they are too aggressive, the curd will shatter
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and wll leak fat and -- and protein and stuff. So
there's -- there's a lot of things in there that cheese
nmakers have control over that have to be right to maxim ze
fat retention in cheese yield.

Q Earlier in this hearing Dr. Nana Farkye

testified -- do you know Dr. Farkye at all?
A | do.
Q | think he testified to sone of those things, and

he tal ked about the gentleness of the cut to prevent sone
of the -- he conpared it to a healing of a wound al nost.
s that what you are referring to when you talk
about | eakage in the coagul unf
A. That's part of it, yes. | would express it a

little differently, but | know what he's tal ki ng about.

So, yes.

Q On page 7 you end up with sone estimates. And you
say that -- | think -- | want to make sure |'mcorrect as
how |"mreading this: "Fat recoveries of 91 to 93% w th

hori zontal vats," correct?

A Correct.

Q And then 90 to 92% with vertical Double O vats,
correct?

A Correct.

THE COURT: You know, you are not -- you are

m ssing his phrase, "well-run factories.” | -- 1 think
you have to -- if you are going to ask him | think you
have to use his words.

MR. M LTNER:  Your Honor, | respect your
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intervention a lot, and |"mgoing to get to that, and |
phrased ny questions particularly for a reason. And |
have asked himto agree to -- to ny statenent, and he did.
THE COURT: And not what he gave you in his
statenment. You want himto agree with your statenent
rat her than his own?
MR MLTNER There's a reason | phrased it the
way | did, yes.
THE COURT: Well, | just don't think that's right.
MR. MLTNER  Very good.
BY MR M LTNER

Q Your next statenent says that 88 to 91% f at
recovery in factories with traditional open vats, no
qualification about how well it's run; is that correct?

A. That's what | stated, yes.

Q Now, com ng back to the point Her Honor nentioned.

On page 6 you state: "I have seen many instances
where a cheese factory had good equi pnent, but in the
hands of inexperienced cheese nmakers, |arge fat | osses
still occur."

A Correct.

Q And so the ranges you state for butterfat recovery
in your conclusion, is the bottomend of that range, does
that include operations in the hands of inexperienced
cheese nmakers?

A No.

Q Overall, M. Sommer, what do you think is the

average butterfat retention or butterfat recovery for
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cheddar cheese?

A 91%
Q Now, we have net before; do you recall?
A | don't.

Q Ckay. You testified at a hearing in 2007 on this
very issue.
Do you recall that?
A. | know I was here, yeah. | --
Q | think we were --
A | don't know where we were.
Q Ckay. | had the opportunity to ask you questions
then as wel|.
And in your witten statenent you stated that you
bel i eved 90% was an appropriate --
A Back then?

Q Yes.
A. Ckay.
Q Is that -- so is it your experience and testinony

that in the intervening 16 years, or whatnot, the average
butterfat recovery has increased by 1%

A Yes.

Q Now, in that sane hearing, we had a back-and-forth
about cheese fines, and you said the during your tine at
Alto, 20 years ago, that the cheese waste on the floor --
|"msorry. | msstated ny question.

We were | ooking at cheese | osses on the floor,
which | don't think necessarily includes fines, but those

| osses at Alto at that tine were about two-tenths of a
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per cent.
Do you think that is still the a good nunber?
A. For the industry?
Q Yes, sir
A. It's probably pretty close.
MR. MLTNER  Your Honor, | have a docunent |
would like to mark as our next exhibit, if | could,
pl ease.
THE COURT: So the next exhibit nunmber is 308.
And we'll go off record. You have docunents to
di stribute?
MR MLTNER | do.
THE COURT: Al right. Let's go off record for
just a nonment at 11:47.
(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
MR. M LTNER  Thank you, Your Honor.
THE COURT: We're back on record at 11:48. | have

in front of me Exhibit 308, and you have distributed
copi es.
MR. MLTNER | have, Your Honor.
(Exhi bit Nunmber 308 was marked for
i dentification.)
BY MR M LTNER:
Q And Exhibit 308 is an article fromDairy Foods, at
the bottomis the URL, and also the tinme stanp from when |
found it at 12:25 in the norning | ast night.

M. Somrer, do you know John Lucey?
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A Yes.
Q And he is the director of the Center for Dairy

Resear ch?
A Yes.
Q Have you seen this article before, sir, by chance,

publ i shed in 20177?

A |"ve seen drafts of it. | don't remenber if | saw
t he finished product.

Q Ckay. \When you were | ooking at the drafts, was
t hat because you were asked to provide input on it?

A | believe | was. Yes.

Q I'"d like to ask you to flip to the second page
there, where it tal ks about cheese yield prediction. And
this was an article from 2017, January of 2017, so
I magi ne you probably saw it in 2016, sonewhere in there.
So it's six or seven years old.

And is it M. Lucey or Dr. Lucey?

A Dr. Lucey.

Q And Dr. Lucey wites, in the mddle of the page,
“"Additionally, typical fat recoveries for cheddar average
around 92% "

| think you just testified that you thought the

nunber was 91.

A Uh- huh.

Q Do you and Dr. Lucey disagree on that point then?
A Yes.

Q Do you recall when you reviewed this article

whet her you | ooked at that particul ar nunber?

TALTY COURT REPORTERS, INC. 7175
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A | don't.

Q Ckay. Further down on that page, Dr. Lucey states
that "by utilizing a nodern encl osed vat design with
hori zontal agitation, cheesemakers can achieve | ess than
0.2% fat in the whey."

| think you testified earlier that you think the
nunber is -- the floor nunber on that is 0.25%

A. That was with salty whey.

Q That was with salty whey.

A. Yeah. He's not tal king about that here. He's
tal ki ng about sweet whey. That's two different things.

Q Expl ain how those two things are different,
pl ease.

A. He's tal ki ng about whey after cutting in the vat.
What you asked ne before was all whey. So the salty whey
cones nuch later. So what you asked ne -- or what |
assuned you asked ne is if you conbine the salty whey with
t he sweet whey, what would the fat content be, because the
salty whey has a |lot higher fat content. As |ike, you
know, m ninmum in my opinion, .6 probably higher than
that, percent fat. You asked nme of all the whey
generated, what's the base, including salty whey.

He's not tal king about that. He's just talking
about sweet whey.

Q Ckay.

A. And al so, by the way, he's tal king about -- a | ot
of what he's tal king about there is nozzarella whey which

is reduced fat, because nozzarella is the nunber one
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cheese by volune in the U S. Cheddar is nade with whol e
mlk, and that's going to have a hi gher whey fat than
nozzarell a.

Q Wiere in this do you see a reference to nozzarella
cheese?

A | don't, but he's just talking in general. He's
not -- | don't see a reference to nozzarella, but he's not
talking just strictly cheddar.

Q | nean, in fact, in the whole article, the only
reference to any style of cheese | see is cheddar.

Do you see anything different?

A No.
Q Ckay.
A. But when he tal ks about 0.2, he's not -- he's not

specifically talking cheddar. He's not specifically
stating cheddar.

Q And -- and I'mnot an expert, so froma |ay
perspective or even sonebody who has a noderate |evel of
i ndustry know edge, how woul d you determ ne that from what
you see on this page?

A Wl |, you don't know what cheese varieties he's
tal ki ng about. You couldn't.

Q We coul dn't, but you know?

A. From experience, | know, yes.

Q Ckay. So you noted early on in your
cross-exam nation that the goal of the Center is to nake
dairy farmers nore profitable.

In fact, your Center is funded by both the
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W sconsi n Checkoff and DM, correct?

A Correct.

Q And you are here appearing today on behalf of the
Center, correct?

A Correct.

Q And you understand that based on at |east the
anal ysis from Sel ect M|k Producers' econoni st, that
increasing the factor for butterfat retention would
i ncrease producer inconme over a ten-year period. That's
t he expectati on.

Do you understand that?

A. Coul d you repeat that again, please?

Q Sure. Well, let nme just ask. Wuld you expect
that if the butterfat retention factor in the Cass Il

formul a were i ncreased, that that would i ncrease the

Class Il price?
A Yes.
Q And sonetines when butter and cheese get way out

of alignment, that may not be the case, though, but --

A Yes.

Q -- in general, it would increase producer incone,
correct?

A Yes.

Q And to be clear, the Checkoff funding received by
the Center, that's not -- that's all dairy farmer Checkoff
noney, correct?

A Correct.

Q | s the purpose of your testinony today to
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i nfluence the Departnent to not adopt an increase in

butterfat retenti on?

A No.

Q Ckay. \What is the purpose of your testinony then
t oday?

A My purpose is to give themthe facts as best |

know themto nake the best decision possible for the
health of the dairy industry.

Q Did -- have you cone here on your own volition

2023

today? | nean, did you just decide to cone to the hearing

and offer testinony on your own?
Oh, no. | was asked to cone.
Who asked you to cone?

Sonme -- sone representatives of | DFA

o > O »

the butterfat recoveries?
A. Yes.

And you understand I DFA is opposing an increase in

Q Did they say, "W would like to you cone and offer

this testinony because we think that will help us in our
efforts to keep the butterfat recovery |evel bel ow 93% ?
A No.
Q What did they ask for you to do, sir?

A. To conme and give the facts as best | understand
t hem
Q Thank you
MR MLTNER That's all 1 have.

THE W TNESS: Ckay.
THE COURT: Don't | eave.
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You may | eave. Thank you, M. Ml tner.

MR. M LTNER  You know what? | was quick on that

because | finished one statenent. But he has two, doesn't

he?

THE COURT: Yes.

MR MLTNER It's noon. |'m happy to keep going
on the second statenent or we can do it after | unch.
THE COURT: What I'd like to do -- you stay right

there for just a mnute.

| would like to ask Agricultural Mrketing Service

what w tnesses we need to finish today, whether we want to

break for lunch now, but -- so that people would know

during their lunch break what they m ght need to prepare

for.
M5. TAYLOR: Thank you, Your Honor.

So on ny list that we all agreed to yesterday,

think Dr. Sonmer is the only one --
THE WTNESS: |'m not a doctor

MS. TAYLOR M. Sommer. There's been a | ot of

doctors in front of us.

-- M. Somrer is the only one left on the I|i st

that nmust finish today.

| have on ny list, next would be Jeff Sins and
then Eric Erba. And if there's four m nutes sonewhere in
the day, Sally Keefe. | have not forgotten about her.
THE COURT: Now, at sonme point | wote down

Jeffrey Sins.

MS. TAYLOR Yes, that's Jeff Sins. So he woul d
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be next, but I"mnot sure if he has to finish today or
not. Maybe.

THE COURT: Ms. Hancock?

M5. HANCOCK: And after we did our mcrophone
talk, | then threwin M. Zalar in front of M. Erba. W
don't believe -- and M. English pronpted this as well --
but we don't believe that M. Sins is realistically going
to finish today, or maybe even this week. And so we
t hought it m ght be nore prudent to get M. Zalar on first
before M. -- before M. Sinms and Dr. Erba, so that he has
a chance of getting out of here this week.

THE COURT: Is that spelled Z --

MS. HANCOCK: Z-A-L-A-R

THE COURT: That sounds good. So -- and it really
is time to break. So when we cone back, is everyone in
agreenent that we will continue with this witness unti
he's finished before we take the next one? Yes?

Thank you, M. Ml tner.

MR. MLTNER  Thank you.

THE COURT: Al right. Please be back and ready
to go at 1:00 p. m

W go off record at 11:59 p.m -- | nean a.m,
11:59 a.m

(Wher eupon, a luncheon break was taken.)

---000- - -
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THURSDAY, OCTOBER 5, 2023 - - AFTERNOON SESSI ON
THE COURT: We're back on record at 1:00 p. m
Do you recall where you were, M. MIltner?
MR MLTNER | know right where | was. | was
bet ween statenent 30- -- or Exhibit 306 and 307.
THE COURT: Very good. You nay proceed.
BY MR M LTNER
Q M. Somrer, did you have a chance to read the

testinmony that Dr. Farkye presented in this hearing before

t oday?
A. | briefly reviewed it.
Q Do you recall his coments on the use of whey

creamin the cheese vat?
A | do not.
Q | believe he raised several of the sanme comments
t hat you do about sone of the negative effects of using
whey cream and recycling that in the vat, but since you
don't recall, I won't ask specific questions on that.
Now, when you begi n di scussing the probl ens
associated with utilizing whey cream you tal k about
breaki ng the cycle by not recycling whey creaminto the
vat .
Can you explain a little bit nore about what you

nmean by that and how a cheese manufacturer would break a

cycl e?

A Sure. So as | explained, once you start using
whey cream because there's danaged fat in that -- nore
fat -- sonme of that damaged fat is nore easily leak --
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nore easily |leaks out and it gets |ost back -- right back
in the whey again, and then you separate it all in the
separat or, and your whey cream and we incorporate the
whey creamin the mlk for cheese nmaking, and it just
separ at es out again.

And the -- as day after day after day after day
goes on of doing that, that anount of damaged fat builds
up to ever higher levels, and your fat retention goes
down, and your risk of off flavors and everything el se
negati ve goes up.

So perhaps every -- at |east every week, | think
that's what | said in here, rather than reincorporate the
whey creaminto the mlk to nake cheese, you just sinply
ship it off to a butter naker, and then the foll ow ng day
then they start the practice all over again.

Q And so for a cheese plant that you are descri bi ng
there that woul d break that cycle once a week, how | ong
would it take themto go through one cheese maki ng cycle?

In other words, if I'mgoing to start with a cl ean
vat, and now | have processed, |'ve nade cheese, and |I'm
going to put whey cream back in the vat, how |long fromthe
time that | start with a vat to nowl'mready to do the
second vat?

A. | don't know what you are asking. |'msorry.

Q Ckay. So let's start with the process. | -- |

start with -- with raw mlk, and |I'm going to nake cheddar
cheese.
A. Ckay.
TALTY COURT REPORTERS, INC. 7183

taltys.com - 408.244.1900

Cct ober 05, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q And at the end of that process | have cheese
that's now off to be, you know, processed further or aged
or whatever is going to happen with it. And | have whey
cream right?

A. At the end of the day, you'll have whey cream

Q Ckay. You say at the end of the day. |s that

literally at the end of the day? M question is how

long --

A Yes.

Q Ckay. Geat.

A. Literally at the end of the day. Because you save
that -- you save all that whey up, and you run it through

a separator, and it takes you the whole day to work
through it, and then at the end of the day you have a
bat ch of whey cream

Q That's -- that's really what | was getting at.

Because | thought, as an attorney, that it takes about a

day to run, you know, a -- to run cheese and -- but |
wasn't sure, so that's -- that's hel pful
A Well, every plant is different, their schedul es.

| nmean, sone plants run one shift, some plants run two,

and sone run 24/ 7. So --

Q Ckay.

A -- it varies.

Q Well, let's assune that we have a plant that does
once a day. So at the end of the day, it runs one -- what
do you call it? One -- one batch of cheese a day?

You are shaking your head?
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A. One vat -- are you saying one vat of cheese a day?

Q Sure. Yes.

A Every vat is a batch.

Q Ckay.

A It's a batch system

Q Then let's assunme we're going to run one vat of
cheese.

A Ckay.

Q And at the end of the day, | have whey cream

A Ckay.

Q And tonorrow norning I'mgoing to do it again.

And | have put the whey cream now back into ny vat. Okay?
So this is day two.

A Ckay.

Q Do you expect that there would be noticeable
degradation of the cheese on day two conpared to day one?

A. Possi bl y.

Q Wul d you expect that the cheese at the end of day
two woul d neverthel ess be market abl e?

A Yes.

Q Okay. Thank you.

Wul d you expect that the cheese at the end of the
day three woul d be narket abl e?

A. You'd have to define what you say is narketable.
Mar ket abl e as USDA G ade A, or USDA G ade B, or
under gr ade?

Q As a 40-pound cheddar bl ock neeting the
speci fications of the NDPSR
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A. O the what? |'msorry?

Q The National Dairy Product Sales Report. Is it a
reportabl e 40- pound bl ock?

A |"msorry, I'mnot famliar with that report. |
don't know what their standards are to what they include
or don't include in that report.

Q Ckay. Then let's say Grade A

A. Questi onabl e.

Q Ckay. At the end of the day two?

A | thought | said day three.

Q | did. And now |I'msaying, at the end of day two
woul d that nmake G ade A?

A. You are asking a hypothetical question, and that's
i npossi bl e to say depending on the individual cheese pl ant
and their practices. Mybe, nmaybe not. It's -- you -- no
one coul d possibly say yes, for sure, or no, for sure.

Q So let's think about this same hypothetical plant,
and let's assune that they have a 90% butterfat retention
wi t hout using any whey cream

Now, | understand froma previous report fromthe
Center that they would expect 80% of the fat in the whey
creamto be retained on the first pass.

Does that sound reasonable to you?

A Sounds reasonabl e.

Q So if | added that whey cream back and | ran that
again, I'mgoing to have a butterfat retention for -- |I'm
going to capture 80% of that butterfat in the whey creaml

added in, correct?
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A. | f that nunber is accurate, yes.

Q And I'mgoing to capture 90% of the butterfat in
the new mlk in the vat, correct?

A Correct.

Q And that's at day two. So from-- fromthe
butterfat that went in the vat on day one, | have got 90%
of what went through, and then | have got 80% of what was

in the whey cream correct?

A Correct.

Q That ends up in cheese, correct?

A Correct.

Q Ckay. And at the end of the day two, if | want
to, if I'mconcerned about bacteriophage or other
breakdown, | could break the cycle then, couldn't |?

A. You could. You could also have a whol e ness of

bad cheese fromthe first day if bacteriophage got init.

Q | f that happened --

A Coul d --

Q -- you coul d?

A The second day, | nean. The first day that you
add it back you coul d.

Q Right. And a |lot of that outcone on day two woul d
be part of the human factor that you described in your
first statenment, right, how well trained fol ks are and how
cl ean they keep the plant and other factors?

A Certainly that's a factor, yes.

Q On page 3 of Exhibit 307 you state, in the mddle

of the page, "Due to all of these factors, aged cheddar
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cheese manufacturers do not reutilize whey creamin cheese
manuf acture due to the significant risks of off-flavored

devel opnment as their cheddar cheeses age."

Agai n, aged cheese is not part of the fat -- the
cheese that's surveyed by USDA for -- for sales prices, is
it?

A | don't know the answer to that.
Q Okay. Do you know if --
A. Let me -- let nme back up. | nean, aged cheese at

day one is young cheese. Aged cheese is only aged cheese
after you have aged it. So | don't know what USDA' s
survey -- how they do that but --

Q Ckay.

A You know what |'m sayi ng?

Q Yeah. Yeah.

A. If | make an aged cheese at ny Bl ack Creek plant
where | used to work, on day one, it's not aged cheese,
it's mld cheddar.

Q Right. GCkay. | understand that.

Further in that sane paragraph you stated, "So
even manufacturers of barrel and mld cheddar risk whey
taint and other flavor defects in their cheese when
utilizing whey creamin cheese production, which is why
nysel f and ny col |l eagues at the CDR don't advise this
practice.”

I n your experience are there sone barrel and mld
cheddar manufacturers that neverthel ess use whey creamin

t heir processes?
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A Yes.
Q Ckay. Is it nmore comon in the manufacturing of
what we woul d call comrodity cheddar cheese, rather than

speci alty cheeses or as you note aged cheeses?

A Yes.

Q And in your conclusion, on page 4, | think you
pretty well summarize that: "Sonme cheddar manufacturers
are wlling to enploy reutilizing whey creamin cheddar

cheese production.™
Correct?

A Correct.

Q Do you have any estimate as to the preval ence of
that practice for larger manufacturers of commodity
cheddar ?

A Coul d you ask me -- | heard the gist of it, but
the first part of that question before.

Q Yeah. So for a large scale comodity cheddar

manuf acturer, is this practice common?

A. The answer is -- | guess the answer is | don't
really know for sure. | don't know how comon it is.
know it happens. | don't knowif it's common, because

people are pretty proprietary about those type of
practices, and they often don't tell us.

Q | asked you a simlar question in 2007, and here's
what you said. | asked: "Do you have any idea as to
whether it's a very common practice?"

Your answer was: "Il really don't because that's

kind of one of those proprietary things that you don't --
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especially since it is not a necessarily advisable
practice, people don't like to openly talk about that, so
| don't know. "

Is that the sanme today?

A Still the sane.

Q Ckay. So with respect to whey cream | think both
you and Dr. Farkye agree that there are sone probl ens that
can arise fromthe practice, correct?

A Correct.

Q And -- but neverthel ess, manufacturers -- sone
commodi ty cheddar manufacturers utilize it, correct?

A Correct.

Q And -- but we don't know to what extent, correct?

A | don't know, correct.

Q You don't know. Very good.

But that if they do, they woul d expect to capture
on the first pass 80% of the butterfat in the whey cream
if they chose to enploy that process?

A. | don't have personal data to back that up, but it
seens |ike a reasonabl e nunber to ne.

MR MLTNER At this point, | don't think | have
any further questions. Thank you very nmuch, M. Sommer.

THE WTNESS: You're very wel cone.

THE COURT: | can't renmenber whether we made the
correction on page 4 of Exhibit 307. | think we did
bef ore | unch.

M5. TAYLOR W did.

THE COURT: W did. Okay. Good.
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Al right. Next cross-exam ner, please.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good afternoon. Chip English for the MIk

| nnovati on G oup.

Hell o, sir.
A. Hel | o.
Q So in his exam nation, M. MIltner suggested, at
| east what | heard, that your testinony will harmdairy

farmers

Do you have a response?

A. Yeah, | do. That's certainly -- certainly not ny

2023

intent, and froma |arger philosophical standpoint, ny aim

is to help dairy farnmers. And here's why | say that.

Because we are largely funded by dairy farners,

" mvery, very cognizant of their welfare, and |I cane from

a dairy farm so -- and froma cooperative, so |
understand to sone extent, you know, their struggles.
But | have been in this industry for 38 years,

both on the cheese plant side, 18, and now 20 at the

Center for Dairy Research. One of the things, one really

big |l essons | have learned is, for this industry to
thrive, farmers have to be profitable and healthy,
econom cal ly healthy, and dairy plants do, too.

The worth of a dairy plant without a m |k supply

is not much. The value of mlk on the farmw t hout a

processor to process it is not nuch. The nore dairy plant

conpetition we have, the higher prices dairy farners are
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going to get for their mlKk.

2023

So ny hope is to only give the USDA fol ks accurate

information to plug into their various fornula for

Class Ill prices and Make Al |l owances and such to nmake an

overall healthy dairy industry for the entire United
States, both processors and farners equally.

And | know darn well that if the dairy plants
can't be profitable and go out of business, long-term

that's bad for dairy farners.

Secondly, | wll say, particularly fromthe from

the Center for Dairy Research standpoint and ny

standpoint, I am-- we're nore about adding total value to

the mIk supply, so dairy farmers are economcally nore
hel pful. Fi nding new and nore hi gher val ue uses for
cheese, devel opi ng new cheese varieties and recipes to

bri ng higher values in the marketplace, to assi st

processors and buyers of cheese, to nake products that are

hi ghly desired by the consunmers so that they can get
maxi mum val ue for that, all in the effort to nmake both

dairy farmers and dairy processors profitable.

Utimately, USDA's job is -- to ne, is a bit like

the Biblical Solonon tale of dividing the baby up. R ght?

| don't want to get personally involved with that, and

| -- that's a tough job for them and | understand that.
My job at the Center for this hearing' s purposes

is to give USDA what | consider the nost accurate

information | can so that they can so-called divide the

baby up as well as they possibly can, knowing that's an
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I npossi bl e task.

Q Thank you.

M. MIltner also asked you a series of questions
goi ng back to -- and I'm not sure whether it was the 2006
or 2007 version of the hearing where he and you had a
conversation like this, and you testified about a
90% butterfat recovery.

Do you renenber that?

A Yes, | do, sir.

Q And then in the article that is Exhibit 308 that
Dr. Lucey is the author of, he references that recovery of
92%

A Correct.

Q Wiy do you say 91%

A My belief is when Dr. Lucey authored that article,
he was for the nost part only considering the new | arger
plants. And that 92%is in the sane range that | gave for
those plants. | don't believe for a second that he was
considering older, smaller plants, open vats, even sone of
t he ol der Double O vats, and sone of those situations.

So | agree with that nunber if you are saying, you
know, sone of the nore nodern plants, and certainly the
| arger plants and newer plants out West, and | think
that's what he was thinking of when he -- when he stated
that nunber. | don't believe he was | ooking at, you know,
smal | er and ol der plants and ol der vats and things |ike
t hat .

Q So, for instance, consistent with that, the | ast
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phrase -- there was a comma, and the |ast phrase in that

par agr aph - -

A. Yeah, he says -- he says, "but different
recoveries can occur industrially due to the actua
processi ng conditions used for cheesenaking," which is
what |'m saying as well.

Q And then -- and then finally, M. MIltner said, as
far as he could tell -- and maybe he was | ooki ng at one
page and not another -- that this was limted to cheddar
cheese, at l|east that's what | understood.

But can you | ook at page 3, the line up fromthe
first paragraph. And do you see a reference to a cheese
ot her than cheddar cheese?

A Yeah. Dr. Lucey is talking about feta cheese. He
says "like feta" on the seventh line, third -- second word
fromthe end, "like feta."

Q So that -- that corresponds with your view that
that the article may or nay not have been about just
cheddar cheese. In fact, it clearly included feta cheese,
and in your view, probably nozzarella as well, correct?

A Correct.

MR. ENGLI SH: Thank you very much. | have no
further questions.

CROSS- EXAM NATI ON
BY MR M LTNER:

Q First of all, | do stand corrected. | did not see
feta there. | |ooked quickly, and a couple of tines, but
| did not see it. | apologize for ny error there.
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M. Sommer, in -- along the lines of M. English's
guesti on about 92% recoveries and your response, |'ll ask
a sinpler question about what |eads you to believe that
M. -- Dr. Lucey was only considering current vats?

Because | don't see that information in there and --

A. No, it's not -- I"'msorry.
Q No, go ahead. | was pretty well done.
A Sorry.

No, | don't see that either. But just know ng
what he sees and how he -- you know, how he thinks, he --
he's pretty nuch -- that's what his exposure is, to -- to
a lot of the newer plants with -- with newer vats and

newer equi pnent.

My exposure is to the breadth of the industry. |
worked fromthe smallest of the small farnstead cheese
makers to sone of the |argest cheese plants, so | see a
wi der range of plants than he typically woul d deal with.
He typically doesn't deal nearly as nuch as | would, for
exanple, in sone of the small and nedi um si zed pl ants.

Q And so would it be that those small and
medi um si zed plants tend to have | ower butterfat

recoveri es?

A Yes.
Q | s that because they tend to be the ones that are
still using Double O vats?

A Yes. And open vats.
MR. MLTNER  Thank you.
THE COURT: Dr. Cryan.
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CROSS- EXAM NATI ON
BY DR CRYAN:
Q Hel l o, Dr. Sommer.
A. It's not doctor. [It's just M.
Q Ch, | apol ogize. | apol ogi ze.
| am Roger Cryan with the American Farm Bureau
Federation. |It's good to see you. | have seen your work

over the years, and | understand you are a good and
wel | -respected scientist.

The nunbers you have presented are essentially
wel | -inforned estinmates about yields and so forth, based
on relatively limted observations over a relatively |ong
time. They are not conprehensive data across the

i ndustry; is that correct?

A. | believe that's accurate, yes.
Q So do you think it would be w se before
i npl ementing -- you know, applying yields to regul ations,

to obtain a wider and nore conplete set of data for
processors regarding costs and yi el ds?
A. That woul d be ideal, yes.
DR. CRYAN: Very good. Thank you very nuch.

| mdone. Thank you.

2023

THE COURT: Does anyone el se have questions before

| turn to the Agricultural Marketing Service for their
guestions?

| see no one. The Agricultural Marketing Service
may proceed.
111
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CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good afternoon

A Good afternoon.
Q Thanks for joining us today to testify.
A You' re wel cone.
Q Let's see. A few questions.
In your -- I'mgoing to start with Exhibit 306.
wote at the top, | think you answered this to soneone

el se's question, but | want to nake sure | wote it down
right. But overall you think butterfat recovery in

cheese, in cheddar cheese, currently is around 91%

Did 1 wite that down correctly?

A. That's what | -- yeah, that's what | believe.
you took the whole industry and put it in a hopper and

shook it up and figured out what it was, | -- that would

be ny best guesstinmate, 91%
Q Got you
And - -

A Can | say one other thing to that, that didn't

conme out before?
Q Uh- huh.
A. It kind of did, but -- so the good news is,

fat retention, a | ot of the newer, bigger plants,

especially out West, have newer equi pnent with nuch better

fat retention potential.

The downsi de of that, though, is many of those

newer plants, and I -- | don't want to nention nanes,
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have, in general, quite limted experience of their

enpl oyees, so their practices aren't up to speed of what
they ultimately hopefully will be. So they -- even though
that they have really great brand new equi pnent, they
don't achieve the fat retention and the cheese quality

t hat woul d be i deal.

So that -- that -- that's -- | have seen that in
the context of that's a drag on the fat retention story,
meaning a lowering effect on the fat retention story.

We have just had sonme experiences at the -- | have
had sonme experiences at the CDR just seeing sone of those
operations and sone of the struggles that they go through.
But -- they will get better, but right now there's a bit
of a drag on that system

Q On that point, what seens to be -- what's the
| earning curve like tinme-w se?

A Ti me-w se?

Q Uh- huh.

A. Coupl e years.

Q Ckay. You tal ked about the Van Slyke formula, and
that has a 93% fat recovery assunption in it.

Do you know if that assunption factored in only
the loss fromcutting the curds or it's all of the |osses

that you tal ked about --

A. Al --
Q -- in your exhibit?
A. All of the losses. Doing a total mass bal ance of

fat comng in, the mlk, rawmlk into a factory, and fat
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| eaving the factory in the cheese.

Q Ckay.

A So all of it.

Q | want to turn to the page 3 and 4 where you talk
about salty whey and sweet whey, and you nention salty
whey is significantly higher in fat than sweet whey.

Can you explain why that is?

A. | believe the reason is that when you add salt, it
kind of reopens the pores of the cheese structure. |
nmean, if you |ooked at a piece of cheese under a super
powerful mcroscope, it would | ook |Iike a sponge, and the
fat is -- is just trapped in the -- if you think of a
sponge, the holes in a sponge -- the trap is -- the fat is
sinply just trapped in there, as is the noisture. So when
you add salt, it affects the proteins, and |I think they
open up, and then they | eak out fat because it kind of
opens up the structure.

Q Ckay. And you tal ked about how t he sweet whey can
go back in the cheese making process if they choose to do
t hat .

Am | right about that?

A | don't think so.

Q You tal ked about whey -- oh, whey cream goi ng back
in the cheese maki ng process. Excuse ne there.

A Yeah. \Wey cream can, yes.

Q What happens to the salty whey?

A. Typically, they -- a typical cheddar plant wll
segregate the salty whey, run that through a whey cream
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separator, separate fromthe sweet cream-- |'msorry --
separate fromthe unsalty whey separator, and now t hey
will have whey creamw th salt init. But usually they
just conbine that whey creamw th the whey creamthey get
fromthe sweet whey.

So generally the whey creans, both streans, the --
fromthe sweet whey and fromthe salty whey, although they
are generated separately, they are ultimately typically
conbi ned.

Q And go back into the cheese if the cheese naker
chooses?

A Correct.

Q Ckay. You nentioned the sentence in here says --
tal ked about both sweet and salty whey. And I think you
said of all the whey |osses, 90%is sweet whey and 10%i s

salty whey.
Am | correct there?
A Correct. And that -- that -- that canme fromthat
| ast reference that | had there that -- that was done sone

years ago at the University of Wsconsin on survey of
salty and sweet whey conposition fromvarious cheese
plants in Wsconsin. That's where | -- that's where those
data cane from

Q And would -- do you know or would that article
have what is the typical fat percentage of sweet and salty
whey?

A. That, | know exactly what the article said. The
article said 0.2%fat in the sweet whey and 0.6% fat in
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the salty whey.
Having said that, ny personal belief is | think

t hey were underestimating both but...

Q Ckay.

A. But that's what that -- you asked ne what the
article said. That's what it says --

Q Ckay.

A -- 0.2 and 0. 6.

Q Ckay. And the last sentence here says, "This
occurs late" -- you are tal king about the salty whey --
"In the cheese maki ng process and i s not accounted for in
the test for fat | osses in whey sanpled at the vat."

| was just wondering if you could explain there
what you are tal king about with the tests.

A. Yeah. So what -- what -- what a typical cheese
plant would do is -- so you are nmaking -- just envision
for a mnute, if you have been in a cheese plant, you are
maki ng cheese, and you have your mlk in the vat, and you
add your coagul ant and starter and all that stuff, and you
cut it, cook it, and now you have curd and whey. So
normally it's at that point where a cheese factory woul d
take a sanple of the sweet whey and analyze it for fat
| oss. Ckay?

But then as part of that overall process, now you
have got your curds and whey, now you're going to send it
to either a belt or a -- or a table, curd table, or a
matting belt, and drain off nost of that sweet whey. And

then ultinmately then after you have pretty nmuch dried
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curd, you are going to salt the curd. So that's pretty
late in the process, just before putting it into a

40- pound bl ock tower or sonmething. And it's at that point
when you salt the whey that the salty whey cones out.

So when you are sanpling for fat loss in the vat
after cutting and cooking the curd, you are not catching
any of that fat that's lost later in the process after you
salt the curd. That's what | was trying to point out,
probably not as eloquently as | should have.

Q And that's just typical of how cheese operators
wor k?

A. That's right. That's how they all operate, yeah.

Q Ckay.

A. And the other thing -- let ne say this, too.
What ever you are sanpling, whether you' re sanpling sweet
whey or salty whey, it's a noving target. W have an
article in our -- in our quarterly publication on that,
but as whey com ng out of the cheese, the whey conposition
changes.

Let ne back up. So you cut the curd in the vat,
right? The fat that's lost is lost very fairly quickly.
But then as the curd continues to go through the system
you still lose nore whey |liquid, nostly water whey, but
less of the fat. So if you take the -- what I'mtrying to
tell youis, I -- let's say |I'm naking cheese, and | cut
the curd, | cook the curd, and now | have ny curds and
whey. |If | take a sanple then, I'mgoing to get a fat

content here.
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If | wait, punp it to a table and | et nore whey
come out but less fat is com ng out and anal yze for fat as
a percentage, ny fat's going to go down.

So |l think it would be easy for you in the roomto
t hi nk, you know, it's accurate -- it's easy and accurate
to get a -- a fat test on your whey, but it's not -- it's
not quite that sinple, unfortunately.

Q Ckay. Thank you for that detail

You tal k about, on page 5, fat |oss through fines.
And you have a specific exanple for 640s. |I'mcurious if
there's a difference between 640s and 40s and 500s.

A. There is. So 40 is a hernetically-seal ed bl ock.
So once you seal it, vacuumseal it, nothing can escape.

A 640 is -- is not a vacuumseal ed block. It's
got a plastic liner, but it's -- it's got seans that are
not sealed. So even after you put a 640 in a cooler, it
will continue to drip whey, and you will |ose nore fat,

and whey, and a little bit of protein, and water and

| act ose.
Is that what -- I"'msorry, is that what you were
aski ng?
Q It was.
And 500s?
A. 500- pound barrels? | have never made 500- pound
barrels. | have seen it done. But |I'mpretty sure that
those go in a sealed -- |I'mal nost positive -- they go in

a bag and nothing can escape. So in that sense, a barrel

woul d be nore simlar to a 40-pound block. A 640 is a
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di fferent ani mal

Q Ckay. \When you are tal ki ng about addi ng whey
cream back into the cheese maki ng process, from what |
gather fromyour testinony, you deal with plants all over
the United States, not just in the Wsconsin area?

A Correct.

Q So | was wondering if the preval ence of doing that
is in any particular area of the country or you don't see

that at all?

A. | do see that. My -- ny understandi ng, and what |
have seen, is it's nore prevalent -- addi ng whey cream
back into the mlk to nake -- to try and incorporate it

back in the cheese tends to be nore prevalent in the
western part of the country than in the Upper M dwest.

And historically the reason was there was nore
outlets for whey creamin the Upper M dwest, neaning nore
butter makers that would pay a reasonable price value for
t he whey creamin the Upper M dwest conpared to out West.
So ny understanding is there was a |ot of cheese plants in
the western part of the country that really didn't have
very good econom c outlets for the whey cream so they are
like, well, we got to do sonething, right? So we're going
to have -- we're just going to have to take the risks and
put it back in the cheese. And | totally understand that.
| don't particularly like it, but | totally understand
where they are comng from

So, yeah, it's a long answer of saying, are there

regional differences? | have seen regional differences,
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nore preval ent out West, |l ess prevalent in the Upper
M dwest .
Q Ckay.
A. The other part of that is, too, |I would say, the

Upper M dwest, | believe, has a higher proportion of aged
cheddar plants, whereas the West -- let's exclude maybe
Till anbok for now -- but the West, the Sout hwest, nore of

that tends to be mld and commodity cheddar and barrel
cheddar. And the risks there are not nearly as great of
addi ng whey cream back as they are if you are going to do
it to aged cheddar. So | think that's part of that
factor, too.

Q Ckay. Are any of the other -- | know we tal ked
about the difference between 40s, 640s, 500s when it cones
to cheese fines. But are there any other differences that
you would see in the fat | oss recovery between the
different sizes of commodity cheddar that is nmade?

A. Ask me that first part again, because |'m not sure
| agreed with how you stated it. But go ahead.

Q We tal ked about when it canme to | osing cheese

fines --
A Ckay.
Q -- and you expl ai ned how 640s have this issue, but

you don't find that in 40s and 500s because of the way

t hey are packaged.

A. No, that's not correct. |If | said that -- | hope
| didn't say that. | didn't nean to say --
Q That's how |l -- well, that's good -- we'll clarify
TALTY COURT REPORTERS, INC. 7205
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this.

A Yes.

Q | think I was asking, because you have an exanpl e
of 640s -- let nme turn to the page. On page 5, you are
tal ki ng about | osses in -- maybe I'"mincorrect. This is

on whey, not on cheese fines.

A. Correct. That's whey. Wwey is -- you are right.

Q | apol ogize. So --

A. Cheese fines is nore about -- I'msorry. Cheese
fines is nore about the belts system-- the matting belt
system versus the stirred belt systemversus the open
tabl e system

Q Ckay. So we have differences in the whey | ost,
and the different sizes of commopdity cheddar that's nade.

Are there any other differences in the sizes that
cheddars are nmade that would inpact that recovery?

A None that cone to m nd.

Q Ckay. And ny |ast question, at the end of your
statenment you tal k about kind of different ranges of fat
recovery based on how well the factories run and al so
based on the type of cheese maki ng equi pnent they have.

And, you know, | renmenber back to the '06 and ' 07
heari ngs when we had this discussion all those many years
ago. W kind of used the sane terns, nodern, newer
plants. Well, it's 15 years later.

So ny question is, when we think about cheese
maki ng equi pnment, what is the average |lifespan out there,

if I want to exclude, say, sone of the smaller plants that
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m ght get that refurbished vats, naybe they are -- and
t hey produce nore of a specialty cheese.

But when |'mjust thinking about the commodity
cheddar, which is what Federal Orders focus on, howold is
that -- you know, the |ifespan of that equipnent, so that
when we think about nodern versus old, we kind of know the

years we're tal king about?

A. That's a good question. That's an interesting
guestion. | can give you ny opinion on that.

Q Uh- huh.

A. |'"d say I"'mthinking nore of things |ike vats and
stuff like that, vats and tables. | would say sonewhere

in the nei ghborhood of 25 years. And sonetines they go
| onger.

And it depends, too, because, you know, |ike when
| was -- when we were at Alto, we're running those vats
and tables 24/7/365, right? And sone of those smaller
plants are only running one or two shifts, so that nakes a
bi g difference.

But if you are tal king about a large -- | think
you were tal king about the big, |arge, 24-hour-a-day
plants, | would say in that nei ghborhood of 25 years. And
sonetinmes they refurbish them and they can get nore. But
in ny book, a good rule of thunb would be 25 years.

Q So when you tal k about these nodern horizonta
vats in a well-run factory achieving 90 to 92% that is
wi th technol ogy that is sonewhere | ess than 25 years ol d?

A. Yes. Having said that, even -- we -- you know, it
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woul d be not totally accurate to lunp all horizontal vats
in as just horizontal vats, because even the horizontal
vats have gone through a series of technical upgrades and
i nprovenents over the years. Like the Tetra Pak has cone
out wwth their Yieldnmaster which is supposed to get the
very best yield, and that's like a third generation
hori zontal vat, if you know what |'m saying. So even
within the horizontal vats, there are differences in their
fat retention abilities.

M5. TAYLOR: That's it for AMS. Thank you for
your tinme today.

THE W TNESS:. You're very wel cone.

THE COURT: M. Rosenbaunf

MR. ROSENBAUM  Your Honor, | would nove Hearing
Exhi bits 306 and 307 into evidence.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 3067?

There is none. Exhibit 306 is admtted into
evi dence.

(Exhi bit Nunmber 306 was received into

evi dence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 307? 307?

There is none. Exhibit 307 is admtted into
evi dence.

(Exhi bit Nunmber 307 was received into

evi dence.)

THE COURT: M. Mltner?
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MR MLTNER  Your Honor, | would nove the
adm ssi on of Exhibit 308.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 308?

MR. H LL: | have an objection, Your Honor.

THE COURT: | knew you would, M. Hill.

MR HLL: So | guess | do have a coupl e of
guesti ons maybe for M. Sommer before | object, if I'm
going to object.

| think you stated that you knew about this
article that is identified as 308? You were aware of it?

THE WTNESS: | was.

MR HLL: And | want to say that you m ght have
hinted that you were asked to contribute to this article;
is that true?

THE WTNESS: | -- ny recollection is | was asked
to review it and nake any comrents or suggestions for
i nprovenents. Not to -- not to add to it, not to wite
it, but to see if | saw anything that was way off kilter,
so to speak

MR. HILL: Al right.

| won't object then, Your Honor.

THE COURT: Are there any other objections to the
adm ssion into evidence of Exhibit 308?

There are none.

Now, | wondered what | was going to do when you
obj ect ed, because we don't have John Lucey, Dr. Lucey,

here to cross-exam ne.
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MR HLL: Right. There are sone questions, Your
Honor, that | have, obviously. And it seens |like from
what we have heard, he disputes a lot of this information,
and it does seemto ne that he's -- it's being used for
the truth of what's asserted in it, and he's not here.

But I am not exactly sure his contribution to this and how

much he saw. So | -- I'mnot sure how far | want to go
with that objection -- with objecting.

THE COURT: Well, | knowit's a fairly recent
article, but 2017, he could have a different opinion now.

MR HILL: | understand.

THE COURT: | don't love it for the truth of the

matter asserted, but | wll admt it, because |I think it
was very useful, the juxtaposition about what it says and
what this w tness says, because to ne, these differences
are so tiny, the percentages. You know, the difference
between, let's say 91% and 92% or the |ike, and yet, |
understand that it makes a big difference.

MR MLTNER It does, Your Honor.

And | would add for our record, that Dr. Lucey is
the director of the Center for Dairy Research, the entity
on whose behalf M. Somer is testifying today. And so
| -- with all of the, | guess | would hope that this is
admtted for the weight to which the Secretary chooses to
accord it with no other restrictions.

THE COURT: Excellently said.

MR. M LTNER  Thank you.

THE COURT: Exhibit 308 is admtted into evidence.
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(Exhi bit Nunber 308 was received into
evi dence.)
THE COURT: Al right. Thank you so nuch. |
enj oyed your testinony so much.
THE WTNESS: You're very wel cone, Your Honor.
THE COURT: That woul d be a good hobby, but I'm--

not for ne.

Ms. Hancock.

M5. HANCOCK: | was novi ng on, Your Honor.

THE COURT: Ckay. Thank you so nuch. You nmay
step down.

And, Ms. Hancock.
M5. HANCOCK:  Your Honor, our next w tness would
be Stephen Zal ar.
THE COURT: |s there a docunent to distribute?
M5. HANCOCK: Yes. Exhibit NWVPF-49.
THE COURT: Al right. And that will be marked
Exhi bit 309.
(Exhi bit Nunber 309 was marked for
i dentification.)
THE COURT: And we'll go off record while the
docunents are circul at ed.
Of record at 1:49.
(An of f-the-record discussion took place.)
THE COURT: Let's go back on record.
W' re back on record at 1:50.
l|'"d like the witness to identify hinself by

stating and spelling his nane.
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THE WTNESS: M nane is Stephen F. Zal ar

ST-E-P-HE-N mddle initial is F, nmy last nanme is

Z-A-L-A-R

THE COURT: Do you ever tell people "sounds |ike

"dollar'"?

THE W TNESS:. Your Honor, it's funny that you say
that. | always tell people take the D off a dollar and

put a Zonit. But | have been called a | ot of other

That' s

t hi ngs.
THE COURT: Have you testified in this proceedi ng?
THE W TNESS: | have not yet, Your Honor.
THE COURT: 1'd like to swear you in.

STEPHEN F. ZALAR,
Being first duly sworn, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON
BY MS. HANCOCK
Q Good afternoon, M. Zalar

Wul d you provide your business address for the

record, please?

A. Yeah. | work at 1035 Medi na Road, Suite 300,

Medi na, Ohi o, 44256.

Q And did you prepare Exhibit NMPF-49, which has

been marked as Exhibit 309 for this hearing?
A | did.

Q Ckay. Wuld you proceed with your testinony,

bei ng m ndful of reading at a noderated pace for our

reporter?
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A I will.

My nane is Stephen F. Zalar, and |I'mcurrently
enpl oyed by and represent Dairy Farnmers of Anerica. |
hol d an associate degree in dairy science, a bachel or of
sci ence degree in food science, and nmaster of science
degree in agricultural economcs, all from The Chio State
University. M graduate thesis work involved the study
and publication of econom c and institutional factors
rel evant to defining Mdeast Federal Order marketing
areas, which would becone an instrunental reference for
Federal MIk Order reformas directed by the 1996 Farm
Bill.

My work experience within the dairy industry
enconpasses work fromthe ground to the grocery store, so
to speak. | have spent ny entire career working wthin
the dairy industry in various capacities wth enpl oyers,
such as the Kroger conpani es, dairy manufacturing,
| ogi stics and optim zation consulting work for the dairy
producers of New Mexico, Dannon Yogurt, and Borden,
| ncorporated. | also spent several years as a herdsman on
dairy farm operations.

| currently serve as a senior |ogistics anal yst
and fl eet manager for Dairy Farnmers of Anerica (DFA). |
have worked 20 years in mlk logistics at DFA. | thank
you for this opportunity to testify today.

| have been asked to discuss mlk hauling costs in
the M deast area and how t hey have changed over the | ast

two decades. For anyone involved in the dairy industry,
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it is no secret that mlk hauling costs have increased
significantly, especially since the inplenentation of
Federal Order reformin 2000. For exanple, taken fromthe
M deast area from 2006 to 2023, overall costs for a
three-mle -- I"'msorry -- 300-mle roundtrip load of mlk
on an Chi o based 6,200-gallon tractor-trailer increased
70% And | will show you that on Table 1 here.

Can we see that?

Yes. There we go. Very good.

And with respect to large eight-axle
M chi gan- based 12,000-gallon tractor-trailers, noving mlk
on a 300-mle roundtrip run, costs have risen 69%

And I'Il refer that there to Table 2. Do we have
Tabl e 2 up?

We do. Ckay. Very good.

Ckay. Sone may ask what costs have increased over
the 17 years, i.e., have sone costs increased faster than
ot hers? Al so, what reasons mght there be that hauling
costs have not increased uniformy, or what has caused
costs to change differently?

Two basic considerations are mles travelled and
t he denographi cs of producer farmmlk routes. MIk shed
production vol unmes can greatly inpact mles travelled
during the process of collecting mlk on the mlk truck,
commonly called mlk assenbly. MIk haulers wll
structure routes with the intent of obtaining a full | oad
of m k.

It is sinple econom cs driving their decision,
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i.e., nore volune helps to spread fixed costs while not
i npacting variable costs as nuch. Mles travelled to
assenble a fixed volume of mlk is summarized best with a
cal cul ated statistic called the m |l es-per-hundredwei ght
ratio.

MIk sheds with low m |k volunes that are thin,
i.e., that require nore stops and nore nmles travelled to
assenble a full |oad, would have a hi gher
m | es- per - hundredwei ght ratio. M1k haul ers operating
these routes wll typically charge a per-load flat rate
I nstead of a per-hundredwei ght rate to cover added costs
of mlk assenbly. M Ik haul ers operating these routes
within DFA M deast will also typically charge a sizeable
stop charge per producer, which is exactly what it sounds
like, i.e., a charge levied upon the farmfor each tine
the truck stops to pick up mlk. The stop charge has
ranged anywhere from 50 to $200. This would be used
i nstead of a per-hundredwei ght rate to cover added costs
of mlk assenbly.

In contrast, mlk sheds that are high volune or
that are flush, requiring fewer stops to assenble a ful
| oad, will have | ower m | es-per-hundredwei ght ratio.

Haul ers operating these routes can nmaxim ze or optimnm ze

full load efficiencies via reduced mles and tinme. 1In
general, large farnms that require haulers to nake just one
stop to fill a truck can create efficiencies in mlKk

haul i ng costs savings for the producers.

M|k haul ers realize when operating in a thin or
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declining mlk volume mlk shed that an eventual dem se of
their mlk hauling enterprise is possible or even |ikely.

| ncreasi ng producer farmhauling rates may help to
cover growi ng operating costs caused by |lower mlk vol une
| oads and greater distances traveled. Unfortunately,
hi gher hauling rates contribute to uncertain farmprofit
mar gi ns on farnms, which may accelerate the farmexit from
the dairy industry.

Here are sone actual operational exanples of
haul ers who are currently faced with operating in a thin
and declining mlk shed.

Ckay. So exanple nunber 1, the bullet point
there, a Kentucky-based hauler in the spring of 2023 was
required to travel alnost 200 mles to assenbl e just
33,000 pounds of mlk fromsix farmstops. This did not
include mles to final delivery plant.

A Western Pennsyl vani a based hauler in the summer
of 2022 was required to travel over 200 mles to assenble
just 27,000 pounds of mlk fromten farmstops. This did
not include mles to final delivery point.

Third exanple, a Southeastern OChio-based hauler in
the summer of 2022 was required to travel over 180 mles
to assenble just 32,000 pounds of mlk fromfive farns
stops. This did not include mles to the final plant
del i very.

And sone sub-bullet points in this [ast exanple.
The m |k hauler wanted to retire from hauling and no

| onger had a desire to haul mlk. To continue hauling
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m |k, the hauler being in a strong negoti ating position,
charged each farm 200 per stop to pick up the mlk
regardl ess of the amount of m |k picked up. Wthin the
first few nonths of the rate increase, two of the farns
were forced to exist the dairy business.

M Ik hauling enterprises are dynamic in terns of
stability and alignnment with farm nunbers and
concentrations. The M deast area has seen decreases in
haul er nunbers consistent with decreases in dairy farm
nunbers. For exanple, in July of 2006, DFA contracted
wth 194 mlk haul ers, but today there are just 88
contract mlk haulers being used. And during that sane
period, DFA's m |k production in the M deast area went up
from565 mllion pounds per nonth to 601 mllion pounds
per nonth, even as dairy farmnunbers fell -- fell by over
70%

The conundrum shoul d be clear, fewer farnms are
producing nore mlk, and there are fewer m |k haul ers
avail able to haul the mlk to custonmers. A corollary to
this is that wwth fewer haulers in the M deast area, dairy
producers have fewer options for finding a mlk hauler.

Li ke any business enterprise, mlk haulers are
faced with variable cost inputs. Regionality of input
costs such as | abor and fuel are perhaps the nost obvious
exanpl es of regionality variable costs encountered w thin
the transportation sector. Wth respect to | abor, wages
tend to be higher in the nore popul ous netropolitan areas

| ocated near the eastern and western coast of the U S.
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There are, however, exceptions to this general
rule. According to the U S. Departnent of Labor
Statistics, Lincoln, Nebraska was the top paying
nmetropolitan area for heavy tractor-trailer truck drivers,
payi ng an average of $35.10 per hour (refer to Table 3).

So I"mgoing to put up Table 3, and | hope you can
all see that.

Uh- huh. Very good.

Ckay. So the heavily dairy region spanning from
LaCrosse, Wsconsin and Ayahuasca, Wsconsin, on into
M nnesota, ranked fourth, paying an average wage rate of
$30. 72 per hour.

Rural regions where m |k haul ers operate are often
| ocated sonmewhat near |large netropolitan areas. This
nmeans there is conpetition for mlk haulers from enpl oyers
in other industries, such as manufacturing, construction,
and ot her types of transportation occupati ons.

In May of 2022, Departnent of Labor Statistics
reported a nationw de average of $21.81 per hour for
producti on workers, $25.52 per hour for heavy
tractor-trailer drivers, and $28.32 per hour for
construction workers, which is referred to in Tabl e 4,
which | believe | just put up on the screen if everyone
can see that.

| believe so. Ckay.

Over the 17-year period covered in Tables 1 and 2,
regardl ess of the variability, the cost of labor for mlKk

hauling is one of the |argest percentage increases in
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conparison to any other cost input a mlk haul er has
faced. Indirectly, cost of |abor also inpacts the cost to
mai ntain and to repair mlk hauling equi pnent, which tends
to influence increases to nmai ntenance input costs.

Again, referring to Table 1 and 2, 1'Il just kind
of glaze over those real quick again. You can see how
t hat mai nt enance cost has kind of risen as well in those
areas because we know that a big part of maintenance
repair involves labor. [|I'msure if you have ever had
brake work done on your car, you know what that's al
about .

So in addition to actual |abor wages paid by
regi on and by occupation, mlk haulers, |ike other
commercial -for-hire transporters, nust abide by the hours
of service -- use the acronym HOS -- adm ni stered by the
Federal Mtor Carrier Safety Adm nistration, also known by
t he acronym of FMCSA

The standard HOS rul es require a maxi num of
11 hours of work for a commercial truck driver, which
includes mlk haulers. In thin mlk shed regions where
haul ers have higher mles per hundredwei ght ratios, the
HOS becones a challenge to neet, hence a relief driver may
be required to conplete the mlk run.

As expected, the use of an extra driver during
mlk assenbly and m |k delivery adds to a hauler's | abor
costs. Because of the adoption of electronic driver |ogs,
m | k haul i ng operational costs have increased as haul er

conpani es have had to recruit, train, and retain drivers
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wlling to understand and to accept the use of these types
of technologies. Furthernore, in addition to the wage

di fference shown in Tables 3 and 4, m |k hauling conpanies
i ncreasingly conpete with other non-agricul tural
transporters who offer drivers nore appealing work, which
coul d be called no-touch freight or behind-the-wheel-only
wor K.

Hauling mlk fromfarmto plant involves working
on weekends, holidays, and off hours. MIk haulers are
al so expected to work in all weather conditions and to
tol erate substandard infrastructure on farnms or at
recei ving plants.

Di esel fuel, another primary variable input cost
in mlk transportation, is variable through inpacts of
seasonal ity, social economc influences, political
climate, and weather-related events. Since 2010, haul ers
nmust al so consider the added cost associated with D esel
Exhaust Fluid, known as D-E-E -- DE-F, you will hear
peopl e say "DEF" -- fuel additive conpliance to satisfy
the Environnmental Protection Agency, also known as the
EPA, exhaust em ssion standards. Furthernore, according
to the U S. Departnent of Energy |Information
Adm ni stration, also known as El A, on-hi ghway diesel fuel
prices have wide regionality differences.

And |'m going to show you Table 5 shows us sone of
the regionality there of fuel prices. And so the
Petrol eum Adm ni stration for Defense Districts, also known

as PADD, P-A-D-D, defines eight regions for reporting
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purposes. |'mgoing to show you that PADD map here
nonentarily.

Ckay. |Is that up? Yes, we see that.

Ckay. However, neighboring states often refl ect
noti ceable differences in fuel prices due to differences
in state excise taxes along with other state taxes |evied
on a gallon of fuel. And we're going to refer to Chart 1

Ckay. Very good. W see Chart 1 there.

G ven the various state taxes applied to the final
cost of a gallon of diesel fuel, states bordering each
ot her can have vastly different prices. For exanple,
Californiais at the top in terns of both overall fuel
price and the proportion of state taxes and fees paid.
Ckay. Meanwhil e, the neighboring state of Oregon ranks
15th. And a simlar scenario can be observed with sone
nei ghboring states in the Mdeast, for exanple,

Pennsyl vani a and New YorKk.

Cost of tires is another variable cost input that
has experienced huge increases in cost for mlk haul ers.
Based on i n-house DFA M deast hauler reporting, trailer
tire prices increased from $300 per tire in 2006 to $475
per tire in 2023. Furthernore, many of the m |k haul ers
reported discontinuation of the use of cheaper recap tires
for virgin, or factory, tires due to longer life
expectancy and i nproved safety. Tire prices can vary in
price and quality, along with the type of usage, e.g.,
wei ght | oad, |ocal versus highway travel. An exanple of a

hi gher price tire would be a |arge super-single tire,
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whi ch can cost around $900 each.

The cost of procuring equi pnent, such as a truck
and a tanker, varies anong m |k haulers. However, nuch of
the variation is primarily a result of the type of
equi pnent bei ng sought in terns of new versus used, size
of tanker, the unit configuration, added conponents,
and/ or features and accessories. The 2010 EPA exhaust
em ssi ons standards have al so i nfluenced haul er purchases
of new equi pnent versus used equi pnent, hence, driving up
the cost to operate a m |k hauling conpany.

It should be noted that equipnent availability has
been conprom sed over the past three to four years because
of supply chain disruptions brought on by the COvVID 19
pandem c. For exanple, as fleet manager for DFA, |
requested and received a quote froma vendor to purchase a
new 2023 cab and chassis tractor unit in April of '22.

The vendor bid initially cane back at $193, 322, but was
revised twice within the 30-day bid acceptance wi ndow to
arrive at a final bid quote of $201,811, an increase of
al nost $8, 500.

The vendor stated reasons for change invol ved
manuf acturer to dealer notices related to the escal ating
mat erial costs and | abor shortages. In addition to
mul tiple quote adjustnents, the actual elapsed tine from
pl acing the order to delivery took seven nonths to
conpl ete due to factory producti on scheduling backlog. |
was i nformed during the COVID 19 pandemic that if | were

to order a tanker trailer, it would have been 12 to 18
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nmont hs until delivery.

It's also inportant to note that another reason
for the recent escalation in equipnment replacenent costs
i nvolve the mlk hauler trend of purchasing |arger volune
tankers and tractors wth nore horsepower. 1In the
M deast, we have recently seen Chio m |k haul ers repl ace
6, 200-gal l on tankers with 8,000-gallon tankers to assenble
greater volunes of mlKk.

Al t hough such | arger volune | oads require special,
and costly, load permtting, haulers feel conpelled to
nmove this direction due to |lack of |abor resources and
ri sing equi pnent costs associated with runni ng nunmerous
smal | vol une tanker trucks. The ever grow ng usage of
| arger size tankers and trucks capable of pulling |arger
| oads has played a role in the rising cost of |icense and
tax inputs.

And let nme real quickly reference you back to
Table 1. You look at license and tax. And Table 2 is
nore critical because of the eight-axle heavier trucks
needi ng extra permtting, so -- okay.

Because of the larger |oads, tires have had to
change to bear the added weight, and with specialty or
| arger weight load tires conmes higher costs, as nentioned
earlier. You will also note in Table 2 where the costs
for license and tax have risen -- and | already referenced
that to you -- 191%from 2006 to 2023. This is due in
part to increased weight [imt scrutiny and new

| egi slation by individual states that allow | arger | oad
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sizes with the requirenent of special permts. As such,
nore of the these large eight-axle trailers capabl e of
haul i ng 108, 000 pounds of m |k | oads are | eaving M chi gan.
Historically, eight-axle trailers were confined to

M chi gan because nei ghboring states |ike Indiana and Onhio
prohi bited operation of such a |arge |oad size.

O her variable cost inputs include interest rates
on | oans, insurance prem uns and costs associated with
managenent and overhead. Wth respect to interest rates,
borrowed noney for capital expenses bears an interest cost
whi ch can be highly variable anong m | k haul er
enterprises, depending on the type of |oan or |ine of
credit being sought. This -- this is because so much
enphasis is placed on an individual or business
enterprise's credit score.

Based on i n-house DFA haul er proprietary survey
data, interests on equi pnent |oans paid by m |k haulers
have ranged from zero to 12%

| nsurance prem uns vary |largely because of
differences in mlk haul er denographics. The nost
critical factor involves a mlk hauler's history of
accidents and related clains along with safety viol ations.
O her considerations would be type and age of the
equi pment in garage and termnal facilities. These types
of activities by a hauler are conpiled in the Federal
Motor Carrier Safety Adm nistration's Conpliance Safety
Accountability, also known as their CSA score. O her

factors that affect a hauler's insurance prem umincl ude
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coverage anounts and scope of coverage.

In recent years, many of the snmaller sole
proprietary mlk hauler enterprises operating in the
M deast area have conceded that they could not afford the
cost of large insurance liability unbrellas. Most
conpanies require 2 mllion of liability coverage, but
there's a growing trend towards 5 mllion in liability
coverage. Nunerous industries are followng the trend of
hi gher liability coverage due to high profile trucking
acci dent s.

And finally, a variation in insurance prem uns
pai d between m | k haul ers invol ves whether their business
resides in a state that has no-fault vehicle insurance.
In short, no-fault insurance escal ates insurance prem uns
consi derably over those states that do not have this
requirenent.

M chigan is a no-fault vehicle insurance state,
but it is also one of the top ten m |k producing states in
the U. S.

Per haps the nost variable of cost inputs anong
m | k haul ers invol ves managenent and over head expenses.
Factors include operational standards or acceptance
t hreshol ds, but decided on by the operators thensel ves.
This woul d i ncl ude physical facilities such as a dedi cated
termnal or sinply a place to park equi pnent.

O her variability factors that influence costs
i nvol ve indirect costs such as admnistrative and service

functions. MIk haul ers conducting their own in-house
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accounting, human resources managenent, safety and
equi pment servicing will face a separate set of costs than
a hauler opting to hire out those professional services.

M|k haul ers al so face opportunity costs with
respect to operating mlk hauling enterprise, and these
opportunities costs to remain in the mlk hauling business
appear to be increasing. Oher sectors of transportation
i ndustry offer work environnments nore conducive to driver
enpl oyee recruitnent and retention, as well as to owners
and famly nmenbers of mlk hauling enterprise. Finally,
t hese woul d be an inproved work-1ife bal ance, better
wages, or healthcare retirenent. Sone haulers have had to
rely on part-time drivers who are often sourced within the
hauler's famly or may even be recruited fromthe | abor
pool at a nearby farm

The |ikelihood of startup m |k hauling businesses
islow It is a capital-intensive business with nultiple
chal |l enges to nmanage. M Ik hauling business owners are
aging, and many of the mlk hauling businesses are famly
busi nesses, often nmany generations old. However, there
does not appear to be nuch desire for the next generation
to take over the mlk, famly m |k hauling business. This
may be because of the required expenses and continued tine
comm tnent, added or sole responsibility for managenent,
capital investnents with risk, added stress and overall
uncertainty in operating in invariably what becones a 24/7
wor k environnment. Again, the opportunity costs or return

on investnent with other businesses are bei ng considered.
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In closing, nuch of what has been covered in this
testi nony explains why sone mlk marketing cooperatives
have already transitioned into hauling m |k thensel ves.
However, in many cases this transition was done sonewhat
reluctantly. For the nost part, cooperatives have entered
the m |k hauling business to assure that the cooperative
owner menber's mlk would be haul ed and marketed. In
several instances, the cooperative entering the hauling
busi ness was initiated due to an urgent need with little
advanced warning of a disruption to the mlk hauling
logistics in aterritory. This would be the result when a
m | k haul er wal ks away or ceases to haul m Ik any | onger.

Hence, in many areas of the U S., mlk hauling has
becone an increasingly fragile business enterprise with
continued dynam cs and uncertainty for the future. 1In the
past, mlk hauling was taken for granted w t hout any
concern for its future viability, but it has grown to an
area of great concern within the mlk marketing channel as
the dynam c dairy industry continues to change and evol ve.

M5. HANCOCK:  Your Honor -- thank you, M. Zalar,
for that.

We woul d nake himavail abl e for cross-exan nati on,
al though it mght be time for a break.

THE COURT: That was dynamcally read. Thank you

THE WTNESS: Thank you, Your Honor

THE COURT: And you have got so nuch information
in here, so we will need a little bit of a break. So

let's take ten mnutes. Please be back and ready to go at
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2: 30.

W go off record at 2:19.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 2:32.

Cr oss- exam nati on.

MR. ENGLISH Chip English for the M1k Innovation
G oup.

Thank you, M. Wlson, |I'lIl take any introduction
| can get.

CROSS- EXAM NATI ON
BY MR ENG.I SH:

Q So good afternoon, M. Zalar

A Good afternoon.

Q My nanme is Chip English, and | represent the MIKk
| nnovation Group, which is a group of ten proprietary mlk
processors, sonme of whom operate in the M deast.

So | want to start by asking, were you here
yesterday for the testinony of Dr. N chol son?

A | was not. | did catch a little online. | had to
go back to the office and get sone adm nistrative work
done.

Q | can't inmagine.

Ckay. So you're part of the testinony in support
of what's called National MIk Producers Federation
Proposal 19, correct?

A Ckay. Yes.

Q Well, you say "okay." | amwondering, do you know
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what Proposal 19 is for National M|k Producers
Feder ati on?

A. Not specifically. M role here was to present on
the cost of trucking logistics and fleet. So that's --
that's ny world. That's what | know.

Q Ckay. So do you know whether there is already
testinmony in the record froma nodel that has hauling
costs init?

A Not real famliar with it. | have not been
involved in anything like that. As | say, ny role here
was to present on cost of fleet and | ogistics.

Q Ckay. So are you here to advocate for United
States Departnment of Agriculture to raise the O ass |
differential to take into account the cost of hauling?

A | would say I"'mnot. | was here to present this
information to the court.

Q Al right. Wen you prepared this testinony, did
you di scuss with anybody at either DFA or National MIKk
your use of data for 2023 as opposed to 20217

A No. | chose the datasets nyself. Like | say in
nmy testinony, | have been doing this for, it's hard to
bel i eve, 20 years now.

Q So you woul dn't know whet her National M1k
Producers Federation has taken the position that it's --
it was going to use 2021 data, would you?

A | had no know edge or interaction for anyone
saying anything to that | had to use 2021 data. Again, |

used 2023 and sone historic data. It was ny choice.
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Q Do you know how your information is going to be

used in the record?

A. | really don't, other than how | presented it.
And how the Final Decision nmakers wll use it, | have no
idea. | wouldn't want to specul ate.

Q And so I'mreally not going to try to bel abor the

point. |I'mjust trying to understand here, so --
A. |"msorry, sir, you spoke real fast.
Q | apologize. | got called out by the wtness as

opposed to the court reporter.
THE COURT: An astute observation.
THE W TNESS: Thank you, Your Honor.
BY MR ENGLI SH:
Q Thank you for the correction, sir
So | take it you do not know what the United
States Dairy Sinmulator Programis, do you?

A. No, | don't.

Q And you woul dn't know whet her that system that --
that sinulator, takes into consideration hauling costs,
correct?

A | wouldn't know that other than what you have just
told ne.

Q Ckay. Were you involved in 2022 in providing data
to the University of Wsconsin with respect to 2021
haul i ng costs?

A. No, sir.

Q Is it true that Dairy Farners of Anmerica charges

customers in the Mdeast for fuel surcharges?
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A. Sl ow down again a little bit. Say that again.

Q Ckay. So you're involved with the |ogistics
program for DFA, correct?

A Yes, I'"'min the logistics departnment. Yes, that's
correct.

Q And do you know whether Dairy Farmers of Anerica
charges fluid m |k processors a fuel surcharge in the
M deast order for hauling?

A. Ckay. Now | better understand your question.

| am not on the marketing side of that equation,

so | don't know how and if and when they charge any type
of fuel surcharge to the custoner.

Q Does anybody ever ask you for information as to
that informati on so they can nmake those charges to

cust omers?

A You said "that information." Wat information?

Q The i nformation about hauling costs?

A. About hauling costs?

Q Yes.

A No. No, not really. You know, | have a direct
supervisor. If that information is shared and
distributed, |I'munaware of it.

Q So turning to Table 5 and then a comrent on the

bott om of page 6.
If you can turn to page 6.
A Ckay.
Q And so are the eight regions for the Petrol eum

Admi nistration for Defense Districts, Map 1, the sane
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districts as are on Table 5 for the U S. Departnent Energy
Adm ni stration?

A. Ckay. Yes. Oher than the map, Table 5 splits
out California, | noticed that when we put it together.
Yeah, so -- but they are related, and the prem se there
was to show the differences over a period of tine of
how -- how the regionality of fuel is anong the PADD
regions. So it was a very nice dataset that was provided
to us by the U S. Departnent of Energy.

Q Ckay. So | understand about California being
separated out. But, for instance, the Mdwest, would it
be your understandi ng that PADD 2, under Map 1, M dwest,
woul d correspond to the sanme region under Table 5 for the
M dwest ?

A. That's the way | understand it fromthe
gover nnent .

Q Let me check with one person

MR. ENGLISH. | have no further questions, and |
t hank you for your tine.

THE W TNESS: Thank you, sir

THE COURT: Are there other questions for
M. Zalar before | turn to the Agricultural Mrketing
Service for their questions?

There are none. | would invite the Agricul tural
Mar keting Service to ask.

CRCSS- EXAM NATI ON
BY M5. TAYLOR
Q Good afternoon
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A Good afternoon.

Q Thank you for taking the tine today to testify.

A. Thank you for having me. It's an honor.

Q |"mglad you still feel that way.

Just a couple of questions. On the tables that
you have on page 2, Table 1 and Table 2, the next page 3
kind of is the footnote for where all that information
came from

A Yes.

Q And in a nunber of places you tal k about a survey
that was done. |'mwondering if you can just talk a
little bit about that survey, who --

A So, yes.

Q -- all the -- kind of the details to explain how
t hat was conduct ed.

A Yes. W -- we constantly survey our contract
haul ers when they, you know, call in and they are asking
about certain things. And we have a great relationship
with our contract haulers. The survey information that
they provide us in terns of cost inputs is strictly
proprietary, confidential, and a lot of tines haulers wll
say, hey, I'd love to share ny information with you to run
t hrough your costing nodel that, you know, | use in
| ogi stics. But you are not going to share that with ny
conpeti ng nei ghbor, are you?

And absolutely not. That's -- we have a client
relationship with that person

And so it's -- it's a great synergistic
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relationship. But | can't share it with you, |I'msorry.

Q Ch, no. And I'mcertainly not asking for
proprietary information. Wat |I'mnore |looking at it, is
this informati on you get on a constant basis, do you do it
via just -- you know, we have our own progranms wthin --
where we are in AMS, where people call up other people and
t hey kind of get proprietary information as well, and then
they summarize it and publish that information.

Ils that howit's done or did you actually send out

a survey to your haul ers?

A. No. It's kind of done on a constant basis. You
know, haulers wll call in, and | guess it's an honor,
they'll lean on us and say, | can't figure out, you know,

sonme of my cash flow or what have you. And | don't nean
"' man accountant, let ne nmake that clear. And so I'|
say, well, let nme take a | ook at sone of your cost inputs.
And, you know, with -- with ny 20 years of

experience, although | |earn sonething new every day,
sonetinmes | can help them and pick up on sone things as a
consultant at no charge. But really, at the end of the
day, it's going to help benefit us because | work for our
owner nenbers in our co-op, so | want to nmake sure that
the hauler is, you know, operationally healthy. | don't
get involved in the operation, let ne nmake that clear, but
|"mcertainly willing to -- to maybe provi de sone
gui dance.

Q Ckay.

A. Does that help you out?
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Q It does.

And so the costs that you have listed on here, |
guess | take away fromthat, this isn't a survey that you
did just for the purposes of putting together this
i nformation?

A Absol utely not.

Q Ckay. And then -- so then ny second guess would
be, the cost represented in 2006 is not the sanme universe
of haulers that is represented in 2023, it's just --

A It's --

Q -- whatever haulers you all use during those two
years?

A. Exactly. And, again, |'ve been here 20 years.
You know, it's funny, when | put this together, | didn't
realize how old | was getting.

Q | feel simlar

On the bottom of page 3 into 4 you list a couple
of exanples, kind of lIike feedback | think you got from
your haul ers.

And | take it these are just conversations that
you have had with those haulers that you are in contact
wi th? That's how you know this information?

A. The exanples of the thin market?

Q Yes.

A. No. And this kind of |eads, dovetails into your
| ast question. W have nenber mlk that we need to
market. It's our responsibility to market their mlKk.

And when we get into thin mlk shed regions, the co-op
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nmenber owner, they own us, that's the reason |'mhere is
because of the producers who | speak -- you know, | have
to answer to. You know, they are saying, help ne out.

Years ago, 20, 30 years ago, it was a very dairy
nei ghbor hood, and it's not anynore. And so we try to get
i nvol ved for the producer to nmake sure that there's
orderly marketing of their mlKk.

The worst case scenario is it goes down the drain,
and that's an absol ute waste.

Q And so for these exanples, though, |'mjust
curious kind of where they cane from And |I'mjust trying
to get these things clear for the record about where sone
of your information cane from

A. Well, | couldn't give you any nanmes of haul ers.

Q |"mnot asking for that. What |'m-- just
general ly, in conversations you've had with haulers or
conversations you' ve had with your farnmers and they rel ay
t hat information?

A. Part of it is really the analytical work that |
did that soneone in nenbership would cone to ne or ny
supervi sor and say, hey, take a |l ook at this.

Q Ckay. Thank you

A Uh- huh.

Q Later on you tal k about in July 20- -- excuse
me -- July 2006, DFA contracted with 194 m |k haul ers, but
today there's just 88.

| s that DFA wi de?

A |"msorry, what page were you on?
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Q ' mon 4.

A Page 4? Thank you.

Q The first full paragraph

A No, that's M deast.

Q And | think ny final question is, then, in the
M deast, you all still just use contract haul ers.

Does DFA own any of its own trucks to do that?

A In the Mdeast, it's all contract haulers at this
time. We don't but...

M5. TAYLOR: That's it from AMS. Thank you so
much.

THE W TNESS: Ckay. Yeah. Nothing about work
life or -- or what it is?

M5. TAYLOR: | don't know what work/life bal ance
IS anynore.

THE WTNESS: Let ne share an exanpl e of
work/life. This is -- this is sonething | received --
yeah, it was pre-COvVID. | renmenber | got a phone cal
froma contract hauler, not that | talk to themon a daily
basis. And | can't renenber what he asked ne, and | said,
hey -- and | won't nention any nanes here -- | said, how

are you doi ng?

He goes, well, not real good. | trained areally
nice kid -- and he said "kid," we're getting ol der, so
we -- the termkid sticks out -- had himfor about 30
days, and man, | couldn't be happier. And we ran into a

probl emthat the hours were too | ong, and he woul d go

home, and his wife, she was not really happy about it.
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And he -- he -- the hauler told ne -- he kept
telling me about it, and he said, | tried to work around
that. And as it turned out, he quit. And I'll tell vyou,
here's how he quit.

So | guess he went to a dairy, and he got held

2023

up -- not that |I blanme the dairy -- and he didn't get hone

that night until late. But the problem here was, that was

the night that his little daughter had a dance recital,

and apparently his wife said, you don't dare m ss that.
And so | guess, according what the hauler told ne

the next day he walked in and says, | quit. It's -- you

know, ny famly is inportant to nme, sorry.

And that's -- you know, that's a fact of life with

| hope everybody. You know, faith and famly is an
I mportant thing.

M5. TAYLOR: And | think your statenent talks
about the long hours and the difficulty of trying to find
new people to fill those haul er spots.

THE W TNESS: Absol utely.

M5. TAYLOR: Thank you very nuch.

THE WTNESS: Thank you.

REDI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Thank you very nmuch, M. Zal ar

| just want to nake one thing clear. You have on
the front -- on the first page you tal ked about the
information that you have shared with respect to even the

M deast ar ea.
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But you have experience and know edge about DFA' s
experiences with hauling costs throughout the country; is
that fair?

A. Yeah, | talked to sone of ny other colleagues, you
know, around the country within the DFA | and, and so their
experiences are very simlar to what | presented here
today. It's a repeating thene. Yeah. Unfortunately.

Q Thank you so much

M5. HANCOCK: Your Honor, at this tinme we woul d
nove for adm ssion of Exhibit 309.

THE COURT: |Is there any objection?

There is none. Exhibit 309, which is al so known
as Exhibit NWPF-49, is admtted into evidence.

(Exhi bit Nunmber 309 was received into

evi dence.)

M5. HANCOCK: Thank you so nuch for your tine,

M. Zal ar.

THE WTNESS: Thank you

Thank you, Your Honor.

THE COURT: Thank you so nuch.

M5. HANCOCK: Your Honor, we have Jeff Sins as our
next witness. He has a nunber of exhibits. |'m wondering
if we can just go off the record, mark those, and then
we'll just make it really streamined when we go back on.

THE COURT: Yes. Now, let ne ask you, we know
he'll be a long wtness, true?

M5. HANCOCK: He's going to be a long one. That's
what they tell ne.
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THE COURT: So is there anyone el se that should go

on before he begins?

hi m of f

know we

M5. HANCOCK: |If we don't start, | wll never get
t he stand.
THE COURT: Al right. Let's take ten mnutes. |

just had ten, but let's take ten. So pl ease be

back and ready to go at 3:01.

begin w

forth.

S-1-MS

pr oceedi

W go off record at 2:51.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 3:02.
Ms. Hancock, | see a large stack of docunents.
M5. HANCOCK: Yes, Your Honor.
THE COURT: So can we begin with -- well, | should

th having the wtness identify hinself and so

Wul d you state and spell your nane, please?
THE WTNESS: Jeffrey Sins, J-E-F-F-R-E-Y,

THE COURT: One Monly?
THE WTNESS: One Monly.
THE COURT: Have you previously testified in this

ng?
THE WTNESS: | have not.
THE COURT: | would like to swear you in.

JEFFREY SI M5,
Being first duly sworn, was exam ned and

testified as foll ows:
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DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. Sins.

Wul d you provide your business address for the
record, please?

A. Yes. Lone Star M1k Producers, |ncorporated,
813 8th Street, Suite 300, Wchita Falls, Texas, 76301.

M5. HANCOCK: And, Your Honor, we have exhibits
that we'll mark from 310, starting with Exhibit NWF-37,
all the way through 319 at NWPF-371. And so | can wal k
t hr ough t hose.

THE COURT: Wuld you again, just one at a tine,
read into the record both their nunbers as we're narking
t hem bot h.

M5. HANCOCK:  Yes.

So NMPF-37 is going to be Exhibit 310.

(Exhi bit Nunber 310 was narked for

i dentification.)

M5. HANCOCK: NWPF-37A will be 311.

(Exhi bit Nunber 311 was marked for

identification.)

MS. HANCOCK: NWPF-37B will be Exhibit 312.

(Exhi bit Nunber 312 was nmarked for

i dentification.)

M5. HANCOCK: NWMPF-37C is going to be Exhibit 313.

(Exhi bit Nunmber 313 was marked for

i dentification.)

M5. HANCOCK: NWPF-37D, |ike David, will be
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Exhi bit 314.
(Exhi bit Nunber 314 was marked for
i dentification.)
M5. HANCOCK: NWPF-37E will be Exhibit 315.
(Exhi bit Nunmber 315 was marked for
i dentification.)
M5. HANCOCK: NWMPF-37F will be Exhibit 316.
(Exhi bit Nunber 316 was marked for
i dentification.)
M5. HANCOCK: NWPF-37G will be Exhibit 317.
(Exhi bit Nunber 317 was marked for
identification.)
M5. HANCOCK: NWMPF-37H will be Exhibit 318, and
that is where we will primarily spend our tinme with
M. Sinms this afternoon.
(Exhi bit Nunber 318 was marked for
identification.)
M5. HANCOCK: And NMPF-371 is going to be
Exhi bit 319.
(Exhi bit Nunber 319 was marked for
identification.)
THE COURT: M. Sins, you are our fourth w tness
t oday, and we have left you only a couple of hours today.
| presune you will be back tonorrow?
THE WTNESS: | think that's everybody's
presunpti on.
THE COURT: Very fine.
THE W TNESS: Your Honor, we seemto have a
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techni cal problem

THE COURT: Let's go off record for just a mnute
at 3:06 p.m

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

We're back on record at 3:07 p.m

Ms. Hancock.

M5. HANCOCK: Thank you, Your Honor.

BY MS. HANCOCK:
Q M. Sinms, would you proceed with providing us with
your testinony.

You are going to wal k through the Power Poi nt
presentation, in part, that's in Exhibit 318; is that
right?

A That's correct.

M5. HANCOCK: And just for your Honor's
informati on and the rest of the audience, M. Sins has two
segnents in National MIk's proposal. The first one is
going to be kind of the general overview of the process.
The second part, he'll be back up later on for his
regional testinony. So all of that is included in this --
in these exhibits, but you will see that a portion of his
Power Point we will save for a later tine.

BY MS. HANCOCK:
Q And with that, M. Sinms, would you proceed?
A Yes.

THE COURT: So, again, just so everybody has the

right exhibit, this one is NWPF-37H, Exhibit 318.
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You may proceed.
THE WTNESS: Yeah. Do you want nme to introduce

nysel f ?

BY MS. HANCOCK:
Q Sur e.
A Ckay. O ny history?
Q Yeah.

A. Ckay. M nane is Jeffrey Sins, Jeff Sins. |
currently am corporate secretary and chief market analysis
officer wwth Lone Star M| k Producers, |ncorporated,
headquartered in Wchita Falls, Texas, as you heard a
nmonment ago. | ama nenber of the three-person senior
managenent team at Lone Star M|k Producers, along with

t he general manager and the Chief Financial Oficer.

My responsibilities at Lone Star include, | manage
our -- all our Federal Order pricing and pooling, all
Federal Order issues. | manage our econonics and price
forecasting, menber communications. | maintain our --

what we refer to as our mlk budget, which is our forecast
of supplies and denmands out into the future, whether we
are going to need mlk, whether we have got mlk to sell,
etcetera.

| am-- | analyze all our potential ml|k sales for
whet her or not they are a good deal or not. |'ma nenber
of the National MIk Producers Board of Directors, its
econom c policy commttee, and the Federal Order task
force.

My history, | grew up on a farmin West Central
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Al abama, beef cattle and hay, principally. | went to
Auburn University, where | received a Bachelor's and
Master's degrees in agricultural econonmics, with ny
Master's thesis work in dairy production econonm cs and
dai ry marketing.

Just out of graduate school, | joined the Market
Adm nistrator's office, the Federal MIk O der office in
Atlanta, Georgia, as an agricultural econom st.

About five years later | was pronoted to the
position that's now known in the MA system as an Associ ate
Mar ket Adm nistrator. About two-and-a-half years after
that, | was pronoted and transferred to the Louisville,
Kentucky Market Administrator's office in the position of
Assi stant Market Adm nistrator, where | had functions
as -- in every area of Federal Order adm nistration.

In 1996 | left the Market Adm nistrator's office
and began working with -- as a consultant with nmarketing
agenci es in conmon, nostly over-order pricing agencies,
but then there was a stint with a full broad pricing and
pool i ng agency in the Southeast. | have al so worked with
mar keting agencies in common in other areas, but ny --
nmost of ny history has been in the Southeast and
Sout hwest .

In 2017, | went to work full-tinme for Lone Star
M Ik Producers in the position that I'min today.

M5. HANCOCK: And, Your Honor, with that, we would
ask to have M. Sins qualified as an expert agricul tural

econom cs as well as Federal MIk Marketing Order market
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adm ni strati on.

THE COURT: Does anyone wish to voir dire the
witness with regard to his qualifications before
determ ne whether there's any objection to his being
accepted as an expert wi tness?

No one does.

Does anyone object to my accepting M. Sins as an
expert as designated by his counsel? Not his counsel, by
counsel .

There is no objection.

| do accept you, M. Sins, as an expert in
agricultural econom cs and as an expert in Federal MKk
Mar keting Orders marketing --

M5. HANCOCK: Adm ni strati on.

THE COURT: -- adm nistration.

M5. HANCOCK: Thank you.

THE COURT: Thank you.

THE WTNESS: Good afternoon. This testinony is
presented in -- on behalf of National MIk Producers
Federation in support and explanation of Proposal
Nunber 19, which is the update of Federal Order O ass |
di fferential s.

As we start, | think it wouldn't be a bad idea for
us to pause and kind of think about what C ass |
differentials are and what they do and why we have them
what purpose do they serve.

First -- and this is ny list. | don't think you

are going to find it in any book or any Federal Order
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publication, but it is ny |ist:

Nunber one, they conpensate dairy farnmers for the
addi ti onal cost of producing G ade A mlk versus Grade B
m | k;

They encourage mlk to be delivered to O ass |
pl ants, the principal objective of the Agricultura
Mar ket i ng Agreenent Act;

They conpensate dairy farners for the substanti al
cost for holding reserves of mlk for the Cass |
mar ket pl ace;

They establish a price gradient to encourage mlk
to flow fromreserve supply areas to areas of m |l k need;

They provide financial incentives to pool mlk for
manuf acturi ng uses when it's needed for Cass | use;

They conpensate dairy farners for the considerable
cost of balancing the large variation in daily, weekly,
nmont hly, and seasonal C ass | demand;

They align the class prices with the price denand
el asticities of the dairy products between the various
cl asses;

And they provide sufficient price alignnent
between the classes to mnimze class price inversions.

Wiy are we here? The need to update Cl ass |
differentials. Cass | differentials in nost of the
contiguous 48 states were | ast updated in Federal O der
reforminstalled in January of 2000. Differentials were
nodestly updated in the -- what we commonly refer to as
t he Sout heastern orders, Order Nunbers 5, 6, and 7, in
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2008, but have remai ned unchanged since then.

Data used to establish the 2000 O der Reform
differentials was around from-- data from around 1998, so
that data is now 25 years old, basically hauling data
25 years old. In the internediate -- in the intervening
quarter of a century, mlk hauling rates have increased
t wo- and-a-half fold, fuel prices have increased three- to
fourfold, hauling equi pnment costs, trucks and trailers,
have at | east doubl ed.

The increases in the cost of hauling m |k have
significantly reduced the effectiveness of C ass |
differentials and threatened the supply of mlk to
Class I, one of the major principles of Federal Orders.

Just a quick graph here. This is the Cass
Li nehaul I ndex. Cass Systens is a proprietary conpany
that does freight -- freight billing and invoicing. They
see a lot of invoices for hauling. They are a kind of --
| think that the best common analogy or -- is the -- is --
what is it? Automated -- ADP, Autonated Data Processing,
who occasionally you will see in the news who reports
enpl oynent. They handle a lot of -- of enployee payrolls,
and they have a good handl e on what enpl oynent is doing,
up or down. Cass is a |lot the sane way.

What we can see here is a history from20- -- from
2005 of basically al nost unfettered increases in base hau
rates. These are base haul rates, not including fuel
sur char ges.

We all have experienced the increases in fuel
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costs. This is a history of the U S. average diesel fuel
price as announced by the Energy Information Act -- or
excuse me -- Energy Information Agency.

THE COURT: Every now and then, just to acquai nt
peopl e who nmay be tuning in online and just joined us --

THE W TNESS: Yes.

THE COURT: -- every now and then tell us your
exhi bit nunber and what page you are on.

THE WTNESS: Certainly. This is Exhibit
Nunmber 318, and it is |abel ed Exhibit NWVPF-37H,

And so let's talk a little bit about bal anci ng
mlk supplies to Cass |I. This is not an easy endeavor,
and one thing that -- one of the things that C ass |
differentials provides systens for.

There is a -- a need to bal ance supplies to
Class | processing. And these costs are real. These
bal ancing activities are very real, and they exhibit
substantial cost.

There's Cass | seasonality. It remains an issue
in supplying dass | markets, and remains an issue in
bal anci ng individual Cass | plants. Daily, weekly, and
monthly variations in Class | demand creates additional
bal anci ng requirenents.

"' mgoing to pause and sl ow down just a little to
descri be this graph and what it's trying to say.

| have selected the California Order for -- for
display at this point in the presentation, |largely because

the fairly short tine that the Order 51 has been in place,
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so that we can kind of see the -- what we're trying to
describe here. Later on in the -- at the end of the
Power Poi nt, the other ten orders are displayed and with a
substantially | onger tinefrane.

So the blue |ine, whose graph or whose scale is on
the left, is the daily average delivery -- or the daily
average Class | producer mlk by nonth for the period of
when the Order 51 started, Novenber of 2019 or 2018,
basically through the end of cal endar year 2022.

Each month | just took the pounds of producer mlk
on the Order 51 pool, divided it by the nunber of days in
the nonth, and that becane the daily average C ass |
producer m | k.

And then for each cal endar year | conpared that
and found which one of those 12 nonths in each cal endar
year represented the high nonth of Cass | daily average
producer m | k.

Then | conpared each other nonth to that high
nmonth, and so -- and then displayed the difference between
the high nonth and every other nonth. So there's one
nonth that has zero difference between the high nonth and
t he high nonth because the high nonth m nus the high nonth
is zero. Each other nonth within a 12-nonth peri od
represents an anmount of reserve that had to be held that

year each nonth against the high nonth's Cass | use.

So the bars at the bottom if you wll notice, are
mrror inmages, if you wll, of the line graph on the top,
where you have dips in the yellow -- excuse nme -- the blue
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line, you will have peaks in the bars. And so the bars
represent the amount of reserve each nonth that had to be
held for that year's peak Cl ass | use.

In the California order, it looks like it's
somewhat common for somewhere around October or Novenber
to be the high nonth. |In many of the other orders it is
often Cct ober, sonetines January.

But I will point something out, too. On the
right-hand side, the scale for the bars is on the
right-hand side, and it is twce the scale of the bars of
the blue line. And so just like the picture on the front
of a box of cereal, this is -- the bars are enlarged to
show texture.

The need for reserve mlk supplies. Reserve mlk
supplies are necessary to nmake sure we have sufficient
gquantity of pure and whol esone m |k and ensure a
sufficient quantity of mlk to be available for O ass |

The surges in demand of Class | come al nbost -- you
know, the mlk that serves those surges has to cone from
somewhere. W sonetines believe that the kind of mlk
appears at processing plants by magic or magnetism but in
truth, they nust be pooled to those plants by doll ars.

Parking mlk in manufacturing while awaiting
Class | demand is costly. Reserve processing capacity has
to be nmaintained for those -- to hold those supplies of
m | k, those reserve supplies, until sonebody needs them

And t hose peak needs of reserve or the peak nonths

of reserve mrror those nonths when C ass | sal es tank.
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It's very common in -- in certainly the world I live in,
and many other worlds, | believe, June and July are very
bad nonths for Cass | sales. Wen schools are out,
Class | sales go down, and that creates a need to bal ance
t hose supplies for when that school m |k demand cones
back, usually sonetinme around | ate August, early

Sept enber.

There is -- you know, sone people think that, you
know, there's really no need anynore to bal ance C ass |
plants, that they all have lots and lots of silo space,
you can put mlk in there on Friday, and it wll be, you
know -- and when the plants are down on Saturday and
Sunday, and everything' s good.

That's not true. Mst of the plants we deal wth,
their silo capacity may be a day's processing capacity or
maybe just a little nore. Even if you could -- even if
t hey did have substantial silo capacity to hold two or
t hree days, the health regulations won't |let you do that.

Here's anot her problem and it's a devel opi ng and
has been devel opi ng and continuing to devel op problem
Cass | plants tend to be | ocated near the peopl e,
popul ation centers in cities. |Increasingly, dairy farners
and mlk -- and dairy farnms are | ocated distant fromthose
cities. Cows and people really don't mx very well.

Not -- there's not a |lot of people who live in a
subdi vi sion who want a dairy farmin their backyard. And
so the farms have noved farther fromthe cities, and the

di stance between those farns and the Class | plants that
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still exist inthe cities is getting longer. This is --
this is a trend that's occurring pretty nuch everywhere.

They -- dairy farners are beginning to question,
why are we doing this? Wy are we hauling mlk from our
farms all this way to serve these Cass | plants in cities
when the noney's not there? The difference in price
doesn't pay to get us there. They are just questioning
whet her that's a sustainable system Daily surges in the
ebbs in Cass | demand are unpredictable, and they can
occur at the last mnute.

We have had in many circunstances where you send a
truck toward a -- a Class | plant or toward a city where
the Class | plants are. That Cass | plant calls and
says, hey, don't bring that load. Well, it's already on
the road. So you contact the driver, and you tell himto
turn around and go back. Wll, he gets back up the road
an hour and a half, and the call cones back and says,
oops, we didn't really need to cut that |oad, turn around
and conme back.

So if you think about it, that truck has gone over
a part of that road three tinmes. Now, |'mnot blamng the
pl ant, sonetinmes this isn't their fault. Plants, Cass |
plants, deal with retailers or whol esal ers soneti nes who
don't communicate with the plant effectively. They wl
get orders that they weren't expecting.

And we got to renenber that Cass | sales are, you
know, a retail item Cass | is retail, and you are --

the demand for Cass | on any one day is driven by
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consuner behavior. This back and forth just isn't always
inthe -- in the control of the Class | plant, but this
back and forth costs noney.

Federal Orders are tasked with what | think is a
strai ghtforward, but not easy to effectuate, objective.
That's to nake sure -- they are to insure -- the use of

the word insure with an -- a sufficient quantity of
pure and whol esone mlk and be in the public interest.

But we tend to shorten that and say, an adequate supply of
mlk for dass | demand.

Orders fulfill this mssion, or at least try to,
in a straightforward and | ogical way. The only way that
the Secretary of Agriculture can know there's enough m |k
isif there's too much. Just |ike when you go on a road
trip in your car, you are going to nmake sure you got
enough gas, and you are going to nmake sure you got nore
t han enough gas. That's how the Secretary ensures that
there's enough mlk, you have to know that there's too
much, which nmeans there's always a reserve agai nst what we
think the Cass | mght be.

In supplying Cass I, the last hundred pounds is
just as inportant as the first hundred pounds. |f
sonebody goes short, then the market is short.

W need to incentivize the deliveries of Cass |
ml k. Sonetinmes people seemto think that the seasona
demands in Cass | just aren't there or that there's --
you know, those are no |onger a problem But the seasonal

surges in Cass | demand that's -- sonetinmes there isn't
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enough mlk to go around.

| think you will find that sonme of the follow ng
Wi tnesses will probably testify that they have to ration
m |k, particularly when schools start back up in August
and Septenber. And plant operators need m |k when they
need it, not the next day, not the next week. Just ask a
pl ant manager, a load that arrives a day late is just as
good as not comng as far as they are concer ned.

Class | differentials recognize the many
chal | enges of supplying Cass | by incentivizing the
delivery of mlk to Class I, and they do it wth noney.

We can preach all we |ike about how we ought to supply
Class I, but you have to provide the proper incentives to
bring that mlk to Cass |, and the way we do that is with
Class | differentials.

Dairy farmers, as | nentioned, are sinply tired of
haul ing m |k hundreds of mles for inferior returns
because we are all -- you know, | got to admt, |I'm
getting long in the tooth, and |I have been told ny whol e
career that Cass | cones first. You serve your C ass |
custoners first, Cass | cones first, serve the O ass |
custonmer first, whatever you got to do, serve your C ass |
cust oner.

|"mhere to tell you that there's a generation of
dairy farners that don't accept that. They are asking
hard econom ¢ questions about why are we noving mlk
hundreds of mles and taking a return for that that is

| ess than we could get at a | ocal nmarket. And you know
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what? |'mhaving a hard tinme answering that question
anynore. | really am

And it's -- this is an inperative. W've got to
straighten this out or the threat to Class | is going to

be real.

|"mgoing to go off the slides here and interject

sonething. W often talk about or use the phrase

“threaten the supply to Cass |I." And -- and naybe we

don't pause often enough and think about what that really

i S.

In the practical sense, there are two threats

2023

to -- to supply to Cass |. The first is, if the economc

environment isn't conducive to m |k production, the farns

are going to go away. The first threat to Class | is
actually a threat to all classes, that the farns aren't
going to be there. W have got to have -- you know, the
one thing that you got to have to have dairy is a dairy

farm They don't have another way to do it. So there's

the first and -- and, of course, saddest threat to
Class |, or supplying mlk to C ass |
The other threat to Cdass | is the economc

incentives aren't there and we take the m |k sonepl ace
else. |If the returns are better at a cheese plant, we
don't bring it to Cass I, there's the second threat. |

" mgoing to even go further off script.

The decision to deliver mlk to Plant A is al nost

al ways the decision not to deliver it to Plant B. W

dai |y nake deci sions about where our m |k needs to go.
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Sonetines you -- it's -- the decisions are made sonmewhat
for you because you have contractual relationships, but
long-term if Plant A doesn't pay its way, you are going
to opt to go to Plant B. That's just the way it is.

And we have a generation of dairy farmers who are
saying, why are we goi ng hundreds of mles to Cass |
pl ants when we probably could do better keeping our mlk
at honme? This is an inperative.

Now, | want to pause a m nute and tal k about
sonet hing that we hear sem -reqgularly. This is a topic
whi ch ebbs and flows in the ml k business, and | think
it'"s on the rise. But we need to talk a little bit about
why over-order prices are not a substitute or an adequate
repl acement for Federal MIk Order prices. And | have
lived over-order prices in the vast mgjority of ny career,
and | speak from experience on every one of these.

There are peopl e around who chanpion the idea that
over-order prices are a desirable and workable alternative
to adequate basic |levels of Federal Order prices. In
add- -- and | -- and it's not just Cass |I. | said
Cass | here, but the truth is, all order prices. And I
have only one word in response: Bunk.

In nmy career, | wtnessed kind of two canps of
people that will espouse this phil osophy. The first are
peopl e who just don't understand the m |k business. They
don't understand how order prices work, why we have them
or -- excuse ne -- over-order prices, their function,

their benefits, and nostly their limtations. These are
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peopl e who don't understand how over-order prices are not
an effective substitute.

Then there are a group of people who espouse
repl aci ng Federal Order price regulation, or substantially
reducing price regulation, and substituting that with
over-order prices, and those are a canp of people who know
all too well the limtations of over-order prices.

W' [l cone back to that in alittle bit because --
but I want to go through a few reasons why over-order
prices -- they have their place, they are an inportant
part of the price structure, but they are not a substitute

for adequate Federal m |k order prices.

The first, and this is the -- and actually, you
could al nost stop with this one. | have a colleague in
the m |k business who always kids ne, | like to use the

word "epheneral” when | refer to over-order prices, and we
can be a little less highfalutin with our term W're
just going to say, they're here today, gone tonorrow.

Over-order prices do not have the durability of
federally-regul ated prices. They can be swept away with
l[ittle or no notice, and once gone, believe ne, they are
difficult to re-establish. | don't know what the word for
next to inpossible is, but it gets close. It is hard work
to re-establish over-order prices once they are gone, and
t hey can be gone at the drop of a hat.

Sonetine -- you know, and the reasons they crunble
are any nunber of reasons. And they have actually nothing

to do with the supply and demand for mlk in a particular
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area. They can be destroyed from suppl y/ demand i nbal ances
in along way away. Over-order prices are highly
susceptible to what's happening in other markets. They
respond to what happens in other markets. There can be a
probl emin another market, and that wave of probl em sweeps
over big chunks of geography.

As | nentioned, over-order prices are not easily
noved, with the exception that they are very easily noved
down. They quickly, | have said, nmarket participants can
get rid of over-order prices or reduce them substantially
wi th about three phone calls. You can change them across
a broad area with the threat of cheaper ml k.

They are hard to nove. There's contracts between
the seller -- we have heard issues at this hearing about
the contracts that exist between Cass | processors and
their custoners, and the fluid mlk custoners, and those
contracts usually have sonme sort of fixed differential
One witness | believe referred to themas tolling fees,
and that's an apt description. You take the Federal Order
price, and you add -- and you convert it to a gallon price
or half gallon price, and you add a fixed differential,
and that's what the custoner pays. The price noves up and
down with the Federal Order prices.

And that fixed differential, that tolling fee if

you want to call it that, is usually fixed for the Iife of
the contract. And it's hard to -- to get a custoner --
and obvi ously when you are -- as a Cass | processor, when

you are trying to figure out your bid for business, one of
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the elenents in that fixed tolling fee, if you wll, is a
| evel of over-order price. |If the plant's paying a

prem um sone people call them they are going to figure
that in to what they have to -- how they have to price out
that gallon or half gallon of mlKk.

And -- and you want to -- you have to be receptive
to your customer's issues, and you don't want to raise the
price on themin md-contract, because they cannot pass on
that over -- increased over-order price. They recognize
changes in Federal Order prices, but they don't have any
real mechanismin their contracts, with their retail or
whol esal e buyers, to adjust for those contracts in the
m ddl e of the contract.

And when you are involved in over-order prices,
you find out soon that sone processors are always in the
m ddl e of their contract. They don't all run, you know,
January to Decenber. They -- they are all over the place,
so sonmebody is always in the mddle of their contract. So
that makes it difficult to nove them up because of the
relationship between Class | processors and the packaged
mlk retail custoners.

And here's another biggie. And this is one that
if we hear it once a week, we hear it nore than that:
Over-order prices sinply do not carry the confidence from
processors that Federal Order prices do. This is the
deal .

The buyers of bulk mlk in their package fluid

m |k custonmers, they sinply rely on the certainty of the
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pricing under Federal Orders. As we nentioned, those
contracts nove up and down with the Federal Order prices,
and we have heard over and over and over as sellers of raw
mlk to Class | processors, that if it's on that Federal
Order price announcenent, we can pass it on to our
packaged m |k custoners. These fluid m |k product
contracts recogni ze novenent in the Federal Order prices,
but they don't recogni ze novenent in over-order prices.

Honestly, buyers of m |k, processors of mlKk,
sinply don't have the confidence in over-order prices that
they -- that they have in Federal Oder prices.

One of the things about orders is, you know your
conpetitor plant down the road, that other -- that next
fluid mlk processor is paying the Federal Order price at
| east. The orders require paynent. They audit. You
know, those Class | processors know that the people down
the road who are poddling mlk or manufacturing the sane
product are subject to those m nimum prices, and they
trust them

That's not always true when it conmes to over-order
prices. They sonetines sinply don't have the faith in
over-order prices that they do in Federal Order prices.
There is always sonebody out there who wonders whet her
their conpetitor is getting a better deal.

We provide audits, we do all this work, and at the
end the day, wondering whether your conpetitor is getting
the sane price as you is a whole lot different than

know ng your conpetitor is getting a the same price as
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you. Wen it cones to the Federal Order prices, they
know. When it conmes to over-order prices, sonetines they
wonder .

Over-order prices tend to be quite flat over |arge
pi eces of geography. The industry basically adopts the
Federal Order Class | price surface as the Class | -- as
the price surface. |It's very difficult for over-order
prices to institute a slope which adds to or subtracts
fromthe Federal Order Class | price structure or the
Class | price slope.

It's hard enough to convince a custoner that, you
know, they need to pay an over-order price. |It's really
hard to convince themthey need to pay a higher price than
the plant up the hill fromthem Think about it, if they
don't trust themto start with, they are certainly not
going to trust themwhen you tell themthat their price is
going to be different than sonebody el se's.

Over-order prices are not useful, particularly, to
change the sl ope or change the price relationship
geographically between pl ants.

And today, the size of these fluid product plants,
these Cass | processing plants, they are -- they are
fewer and bigger, and that means each plant has a bi gger
footprint. That neans each plant interacts in conpetition
with nore plants. The bigger the circle, the nore circles
you touch.

And the grow h of national and regional,

multi-regional retailers has only nade that worse because
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i f you have grocery stores and -- all across the country,
or you have, you know, you know what the over-order prices
are all over the country. And so it's very easy for them
to say, well, they are charging X over here; why are you
charging ne Y? They want stable prices, and they want
over-order prices that are simlar over |arge pieces of
geogr aphy.

So back to our question earlier, and the two canps
of fol ks who chanpi on over-order prices as replacenents
for Federal Order prices. First, again, the people that
don't understand. They don't get it. They don't
understand those limtations. They don't understand those
problens with over-order prices. They don't -- they don't
under st and where over-order prices fit in the system |[|'m
going to chalk that up to i nexperience, or mybe, you
know, as econom sts we always tend to believe that supply
and demand will work things out. It doesn't.

The reason we have Federal Orders, the reason we
have Federal M Ik Marketing Orders, the reason they exi st
is that we have seen over and over that m |k markets don't
transmt m |k values equitably when price regulation is
absent. It's just that sinple. They don't do -- they --
m |k markets don't function that well.

The ot her canp, those are who understand the
[imtations of over-order prices all too well. These are
parties who are counting on the eventual failure or dem se
of over-order prices. As nore pricing enphasis is put on

unregul ated prices versus regul ated prices, the nore these
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parties benefit when the unregul ated prices crunble. So
you have people who are saying, parties who say, hey, we
need to let the market work better. W need to |ower the
over-order prices and | eave nore headroom for the market
prices to work over net. And they will even say, the
over-order prices wll conpensate. Well, nmaybe they wll,
maybe they won't. But | think, | believe, they are
actually counting on themfailing.

|"mgoing to put this inaterml think we all can
understand. This is the foxes asking the Secretary of
Agriculture to put themin charge of the hen house. I|I'm
going to say it again. These are foxes asking the
Secretary of Agriculture to put themin charge of the hen
house.

The role of Cass | differentials in the
occurrence of price inversions are limting, mnimzing
the occurrence of Class | -- of price -- Cass | price
i nversi ons.

Now, before | go any further, ny definition of a
price inversion, is one of -- when one of the Cass II,
11, our IV prices exceed the Class | price at a location.
| know anot her witness defined it as when the blend price
exceeds the Class | price. And that's fine. But ny
definition is when either Class Il or IIl or IV, or nmaybe
nore than one of them at any |location, or sone |ocation,
exceeds the Class | price.

THE COURT: Because that's such a key issue,
want you to identify the exhibit nunber and the page

TALTY COURT REPORTERS, INC. 7264
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

nunber on which you have witten that.

THE W TNESS: Yes. Just a second, Your Honor

My exhibit -- or the National MIk exhibit -- and
| got to be honest, | don't -- | was otherw se worried
about tech issues. So what's -- what's NWPF-37A? 311.

The data for these slides cones from NVPF -- or marked
311, in NWPF-37A.
So --

THE COURT: Al right. But | was just |ooking
just in the one we're in --
THE W TNESS: Yep

THE COURT: -- Exhibit 318 --
THE W TNESS: Yes.
THE COURT: -- is also NWF-37H. And on page 24

you say it very clearly.

THE WTNESS: Oh, yes. | guess | skipped -- | got
ahead of nyself.

Again, this is ny definition of Class | price
i nversion and why inversions are a problem And |
probably am being repetitive. | think we have heard this
before at this hearing, but they tend to cause unequal
returns to producers serving the sanme nmarketing areas.
When you have this -- the price inversions, that increase
the -- it creates the incentive to depool. Producers
don't get paid or don't necessarily get paid the sanme for
serving the sane markets.

There's non-uniformprices to handlers. Sone

handl ers get to depool and actually do, indeed, get a
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benefit fromthat. Not every handler does. | readily
adm t, pool distributing plants don't get to take
advantage of this. It creates distrust in the marketing
and pricing system and that's just about as bad as it
gets.

And then of course, it puts class prices out of
line with their relative price demand el asticities.

So the incidences of Class | price inversions. |
did sonething that | guess, you know, probably needed
done. | counted. | went back and figured out how often
t hey occur, which class price they occur on, and their

frequency. And it actually is very startling and very

telling.

| ran all the way back to 2000, whatever the
class -- the Federal Order nover was, whether it's the new
formof -- the recent formof conputation of the nover or
the old higher-of. | didn't try to make any val ue
judgnment as to which one to use. | just used the one that

t he Federal Orders announced.

And | ran three scenarios, and you wll see --
again, this is from 37A, whatever, again, that was.
have since forgotten what ny counsel told ne that nunber
was.

THE COURT: That's Exhibit 311.

THE WTNESS: Oh, there you go. 311. Geat.
It's a 20-sonme-odd page |ong series of nunbers. And it's
a spreadsheet that basically counts. Gkay? Counts the

nunber of i nversions.
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And so -- and | did it by class, how many -- and
under three, in essence, Class | differential scenarios.

The first is with the mninumdifferential at
$1.60. That's where we are today. And then running it at
the mninumdifferential that National M|k Producers is
proposi ng in our Proposal 19, which is $2.20 per
hundredwei ght. And then | also ran it at zero.

And let's pause here a second and tal k about what
a zero differential neans.

If you are sitting -- if there's a place in this
country where there is an effective zero differential, the
Class | nover is the Cass | price. If you don't have
anything to add to the nover, the nover becones the
Class | price.

So | conpared those three itens, those three
scenarios, those three environnents, and said, okay, what
happens to Cass | price inversions? |If you |ook over
t hose 282 nonths from January 2000 t hrough June of 2023, a
Class Il price inversion at the $1.60 zone occurs about 5%
of the time. At the $2.20 proposed mnimumdifferential
zone, they occur about 2%of the tine. |In any zone that
has a zero differential, again, where the nover is the
Class | price, with regard to the Cass Il price, they
occur a little nore than half the tinme.

For Cass Ill -- and part of this is the obviously
the fixed differential on Class Il of $0.70 above the
Cass IVskim So that's why you have sonething nore in

terms of frequency on Class |l
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For Class Ill, same question. How many tines did

it occur at the $1.60, at the $2.20, and at a hypotheti cal
zero, and a hypothetical $2.20 | guess we shoul d say.
About 6% of the tine there's a Cass Ill inversion at the
current $1.60 differential, mninmumdifferential zone;
about 3% of the tinme at -- to the proposed $2.20 zone; and
alittle over athird of the tinme at a zero zone, if you
have a zone with a zero differential. It's alittle |less
than C ass IV, which nakes sense, because over tine,
Class IV tends to be a little behind Cass IIl, so the
i nci dence of inversions are a little |less. About 3% of
the tinme in the one current $1.60; 2% of the tine in a
$2.20; 29% of the time in a zero differential zone.

Now, let's just |ook a second at another set of
statistics, and these, again, are all fromthat sane --
did you say 311? Geat. 311.

Exhibit 311. Let's just ook at the zero. |If we
have a slice of the country that has a zero differential,
a zero Class | differential, again, the Class | price is
t he nover each nonth. 35%of the tinme there would have
been a class price inversion, in other words, one of the
three I'l, Ill, or IV class prices would have exceeded the
Class | price. 35%of the tine one of them would have
exceeded. 24%of the tinme, two of the classes -- class
pri ces woul d have been higher than the Class | price; 12%
of the time, all three CQass Il, Cass Ill, and dass IV
woul d be higher than the Class | price at a zero

differential; and 28% of the nonths there would be no
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class price inversion.

So if you look at that, in total, 72%of the tine
at a zero differential there would be sonme form of class
price inversion, so one or nore of the Class II, IIl, or
|V prices woul d have exceeded the Class | price at a
zero -- zero differential zone. | think that's
significant.

THE COURT: So for someone who is reading the
transcript, you are now on page 27 of Exhibit 318.

THE WTNESS: Yes, ma'am And you -- you asked ne
to do that, and you know what | haven't done? What you
just rem nded ne | was supposed to do.

THE COURT: |I'mhesitant to stop you. You are
like a rolling snowbal

THE WTNESS: No, ma'am |'mfrom Al abama
snowbal | anal ogi es don't work on ne.

THE COURT: | need you to stop. W need to |et
our court reporter stretch. This has been very intense.

THE W TNESS: Yes, ma' am

THE COURT: Let's take ten m nutes. Please be
back and ready to go at 3- -- no, 4:0- -- let's cone back
at 4:05 p. m

W go off record at 3:53.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 4:07.

THE WTNESS: In the interest of tine I'mgoing to

skip the next four slides and nove on to page 33 of 64.
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This next series of slides, quite frankly, ought
to scare the socks off nost of us, because it scares the
socks of f of ne.

| call this the nost insidious formof a negative
producer price differential. Dairy farnmers haul their
m |k hundreds of mles to Cass | plants, and they net
|l ess than the Class IIl price or the Cass IV price.

These are based on Exhibit NMPF-37D, which is what
nunber? Anybody got a clue? 314.

This is a straightforward analysis. | sinply | ook
at the cost of hauling froma hypothetical farmin
Heref ord, Texas, which is considered the -- kind of the
epi center, the center of mlk production in the Texas
Panhandl e, to a hypothetical Cass IIl or Cass IV |ocated
in Amarillo, about 45, 48 mles fromHereford. So we have
a hypothetical farm hypothetical plant in Amarillo. And
then the order that farmcan nove to a Cass | pool
distributing plant either in Dallas or Houston.

Let's see what the economcs are that face that

plant -- or that dairy farnmer. This is June 2023, the
first one. The blend -- or the Cass IIl price at -- oh,
by the way, when they sell their mlk to the Cass IIl or

Class IV price in Amarillo, that's all they get. They are
not part of the pool. They don't -- they don't want to --
you know, they are not qualified. They don't get a pool
draw. They take the Class Ill price or the dass IV
price. W are wal king away fromthe pool.

So that farmis about 48 mles fromHereford to
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Amarillo. Over, in June, that woul d have been about a

$0.41 haul. So at a 14.91 Cass IIl price, that farner
nets $14.50 for the sale to the Cass Ill plant -- or at
t he hypothetical Class IIl plant in Amarill o.

If that farmships its mlk to Dallas, it's a
little over 400 mles, in June, that would have been a
little over $4 hundredwei ght haul. They get the
statistical uniformprice in Dallas. It was 17.25 in
June. And so they walk away with 13.04. They give up,
they | ose $1.46 per hundredwei ght versus the Cass ||
price. Not the blend price, the Cass IIl price at
Amari |l o.

If they go all the way to Houston, it's 635 mles.
That's well over a $6 per hundredwei ght haul rate. They
get 17.85, which is just $0.60 nore than the Dallas price,
and their statistical uniformprice, they net $11.28.
That's $3.22 less than the Cass Il price. That's why |
call this an insidious formof negative producer price
differential.

Now, June of 2023 was a very high Cass IV price
nmonth relative to Cass Ill. You go through the sane
series of conputations, only you just conpare to the
Class IV price at Amarillo.

On Cass |V, hauling their mlk to Dallas, they
net $4.81 less than the Cass IV price, the net delivered
Cass IV price at Amarillo, or they lose 6.47. They give
up $6.57 a hundredwei ght by hauling mlk to a C ass |

pl ant 635 m | es away.
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Now, agreed, noted, June was a bit of an anonaly
pri ce nonth.

So let's |ook at what those prices |ook |ike from
June -- excuse ne -- January of 2018 through June 2023,
the sinple average of the Cass IlIl, Cass |V, statistical
uniformprices at Dallas and Houst on.

THE COURT: Let nme just interrupt just a mnute
for page 35.

THE W TNESS: Yes, Your Honor. This is 36. 1'm
on 36 of 64 now.

THE COURT: Go back to 35 for just a second.

THE W TNESS: Yes, nm'am

THE COURT: So the trip to Amarillo pays the
Class IV price.

THE W TNESS:  Yes.

THE COURT: So the net is on a Cass IV return
rather than Class 1117

THE WTNESS: Correct. And -- and -- and page 35,
this is selling their mlk at the Class IV price. Page 34
woul d have been selling it at the Cass Il price.

THE COURT: So just read ne, before you get to
that $17.85, which is the net, should it say producer net
Cass IV return?

THE WTNESS: Your Honor, you are absolutely
right. It should.

THE COURT: (kay.

THE WTNESS: On -- on 35, it absolutely shoul d

say "Class IV' next to that 17.85. Yes, ma'am you are
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absolutely right.

THE COURT: Al right. 1'mgoing to nake that
correction on ny copy. | would |like the record copy to
show that. We're in Exhibit 318. W have turned to
page 35. It's a small thing.

THE WTNESS: But an inportant small thing.

THE COURT: W're nerely changing the Ronan
nuneral "I11" to the Roman nuneral "IV.'

THE WTNESS: And | wouldn't be a bit surprised if
we see that error again in a couple of pages.

THE COURT: (kay.

THE W TNESS: Ckay.

So on to 36. Again, these are the average prices,
average Class Ill price in -- for the period of
January 2018 through June of 2023.

You'll notice the hauling costs are a little bit
| ess. The m | eages haven't changed, but the hauling costs
are a little less. Hauling costs in 2023 were hi gher than
t hey were over the average of this, however many years
that is, four and a half to five and a hal f.

In this case, the hauling cost fromHereford to
Amarillo is $0.39 a hundredwei ght, the average C ass ||
price for that period of tinme was 17.73, so the producer's
net Class Ill delivered to a plant in Amarillo, revenue is
17. 34.

| f he hauls his mlk to -- or her mlk -- to
Dal | as, again, that haul rate is a little bit less. |

used the average haul rates across those periods. The
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statistical uniformprice average during that period was
18.03 at Dallas, for a net return of 14.71, $2.63 |ess

than the Class IIl price delivered to Amarillo.

Sanme story for Houston. Again, the haul rate was

alittle lighter than it was previous -- or for this

period versus June only. Net return 13.45, they yield

$3.89 less than the Cass IIl price hauling their mlk to

Class | in Houston.

And, Your Honor, we will go ahead and acknow edge

that on that sane line, that this one should read net

Class "IV' return at Amarillo. Sane story.

2023

Well, the title's wong, too. kay. Let's -- and

the title it should read Cass IV, and in the producer net

Cass IV return at Amarillo -- | did get the SUP right,
think. So --

THE COURT: (kay.

THE WTNESS: Co-ops worry about bl ends.

THE COURT: So only -- okay. W're -- we're on

page 37 --

THE W TNESS: Yes, nma' am

THE COURT: -- of Exhibit 318, and we nerely need
to change Roman nuneral "II11" to Roman nuneral "IV' in two

pl aces.

THE W TNESS: Yes, ma' am

THE COURT: Okay. And, M. Hll, you wll make
sure that's done?

Thank you. You nmay resune.

THE WTNESS: Sane story. This is Cass |IV. The
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net return after hauling for Class IV, Cass |V, at
Amarillo, 16.68, 14.71 at Dallas. Wen you haul the mlKk
down there, you take $1.97 less fromthe Cass |V price,
and you receive less than the Cass IV price net in your
check. It's $3.23 less than the Cass IV price if you go

all the way to Houston.

2023

| f you want a picture of a threat to Class |, this

isit. So when we talk about threats to supply -- the
supply of Cass I, here it is.

Kind of a quick nessage. The issue of updating
Federal Order Class | differentials is economcally, as a
matter of econom cs, no different than updating Federa
O der Make All owances. The results of continued
insufficient Class | differentials wll have the sane
i mpact on dairy farnmers' deliveries to mlk to Cass | as
continued insufficient Make All owances wi Il have on hard
product manufacturing plants. This is an econonic fact.
This is what's going to happen. Again, if you want a

picture of a threat to Cass | supply, here it is.

Economical |y Make Al |l owances -- Make Al |l owances
are -- reflect the cost of conversion of a raw product --
and a raw product of -- to -- its raw -- the cost of

conversion, product utility conversion. C ass |

differentials are another kind of utility, tinme and pl ace

utility. They conpensate dairy farnmers for getting a raw

mlk -- getting a raw product in the wong place to a raw

product in the right place.
Updati ng Make Al |l owances and updating C ass |
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differentials are two sides of the sane coin. Updating
ei ther one, but not both, will reek havoc on dairy product
mar ket s and threatens the adequate supply of mlKk.

Now, just a quick -- we have heard sone parts of
this already, but we're going to -- we're going to
introduce a topic that you will here nore about |ater.
This is our Class | differential project, or the process
we followed, the National Project.

We have heard this phrase, Cass | differentials,
or developing them is part art, part science. W heard
fromDr. N chol son yesterday on the science part. The,
you know, taking neasurenents, routing mlk, how nmuch does
it cost to nove it, what's it worth when it gets there.

And as you heard fromhim then, then there's
anot her step after that, and that's the art. The boots on
t he ground know edge, the market, you know, this is why
this mlk noves this way, this is why this mlk can't nove
t hat way, applying that information and devel opi hg a
standard traditional Class |I price surface.

In National MIlk we had a -- we had a -- we coi ned
a nane for these groups. W broke into four regiona
groups. We called themcolored pencil crews. |It's a bit
of nostalgia. Wien | drew all the maps | have drawn in ny
career, a piece of paper with blank counties, and grab a
stack of colored pencils and start drawing. So nostal gia,
we called themthe colored pencil crews, although
probably was the only one that used a col ored pencil.

So our four regional commttees. W -- we --
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nobody knows how to -- how m |k noves everywhere in the
country. So we divided up the work in order that we could
utilize the brai npower and know edge of the fol ks whose
boots are on the ground in the various parts of the
country.

And, Your Honor, we're on 44 of 64.

And so we had four regions. The Northeast,

M deast, Mddle Atlantic group, kind of Orders 1 and 33,
pl us each one of these had sone unregul ated. Sone of
these kind of broke up in a little bit different way.
This -- but this is how we started. They kind of norphed
inand out a little.

Upper M dwest, Central Order, roughly Orders 30
and 32. The Sout heast/ Sout hwest comm ttee, which |
chaired, that's Orders 5, 6, 7, and 126. Each one of
t hese had a chair, and several people -- many people -- |
t hink several doesn't cover it. |It's many peopl e worked
on these -- this project. The Wst, Oders 5 -- 51, 124,
and 131.

And then each area had sone unregul ated territory
to work on al so.

The way the structure worked, we got the USDSS
nodel . That was the skeleton. And then we started

hangi ng the nmeat on the bones based on our know edge of

anat ony.

And so that created the Class | price surface we
recomend in Proposal 19. It went through many
iterations. There was a lot -- again, | was probably the
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only one that used a colored pencil and the eraser, but it

went through a lot of those. It was a great |ot of
di scussion over the -- I'mgoing to say this. There
weren't a lot of big differences between the -- the

regions where we had to kind of align the prices.

And the reason we avoi ded sone of that in the
process, price alignnment between the regions, early on,
bel i eve sonetine between the second and third run of the
nodel , we had a physical neeting, about a dozen of us, and
sat down and -- and worked through an initial
recommendati on of prices at what we called anchor cities.

If you will note, nost of these cities kind of --
and we're on 43 of 64 --

THE COURT: Actually, we should point out, in case
peopl e get confused, you have got all the page nunbers.

THE WTNESS: Yes, nma'am

THE COURT: W just left page 41 and page 44, who
are front and back.

THE WTNESS: Ch, ny word.

THE COURT: And now we have --

THE WTNESS: It should --

THE COURT: -- 42 and 43.
THE WTNESS: W've got a -- | have got a
t ypographi cal error there somewhere. | know what | did.

THE COURT: It doesn't matter. W got it all.
THE WTNESS:. Yes, | think | may have noved a
slide at sone point after | nunbered them

And you are asking nme to count past 40, we --
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we -- | can -- | know ny age, and it's beyond 40.

THE COURT: | accepted you as an expert wtness.

THE WTNESS: Yes, na'am There we go.

So anyway, we basically had a structure, we called
t hem anchor cities, that kind of fell across the borders
or along the borders of these five regions. That gave
each region sonething of a -- of a junp-off spot to -- to
develop their prices without -- without all four regions
just kind of starting out on their own.

So we canme to sone agreenment about sone
tentative -- what | would call tentative prices. They --
sone of them stuck through the whole thing, but sone of
themnoved a little bit. But these anchor cities were
inmportant to kind of define where the -- where the |ines
were and how the regi ons matched up.

And that -- I'mgoing to stop right there with
4:29 left to go. See, | told you |l could nmake it.

Stop the clock

M5. HANCOCK: Thank you, M. Sins. Appreciate
your effort in putting all this together and taking us
t hrough it.

Your Honor, at this tine we'd make hi m avail abl e
for cross-exam nation.

MR. ENGLI SH:  Your Honor, ny nane is Chip English.
|"mrepresenting the MIk Innovation Goup. And | am
rem nded that the M Ik Innovation G oup includes nine
proprietary operators and one cooperative.

111/
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CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Good afternoon, M. Sins.

A Good afternoon, M. English.

Q So |l think at first | need to clarify sonething,
because | thought | heard your counsel at the begi nning of
your testinony say that you were covering sone materials
and that you would cone back to tal k about ot her
mat eri al s.

A. Yes, Sir.

Q And so | wanted to make sure | understood, as
started this discussion, that | understood what it was you
did cover or intended to cover and what -- this is about
NMPF-37 -- what in NWF-37 is left to be covered?

A W will pick up at a later date with Part 3, which
begi ns on page 24 of 51. So this -- we're basically going
to stop before we get to the Sout heast/ Sout hwest regi onal
price recomendati on.

Q And - -

A. That will be handled by ne a little bit later.

Q Ckay. So it mght not conme as a surprise that
when | prepared for your exam nation, | prepared for the
entire thing at once. So | may have to figure out ny way.

But so that nmeans you have basically covered
Parts 1 and 2 through page 24?

A. Yes, sir. O alittle bit on 24.

Q Ckay. So | wll, thus -- just a second. | didn't
bri ng everything up.
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| wll leave it to your counsel and USDA to tal k
about how that happens with four m nutes and 29 seconds,
but I am not concerned about that today.

What exhibits -- | think -- can we just go through
the exhibits and nmake sure that | understand -- | think
you perhaps covered a nunber of them but I'mnot sure if
you have all of them

So obviously we tal ked about 310. | know you
t al ked about --

A |"mat a disadvantage. W were having an AV issue

when these were nunbered. So if sonebody could help ne

with those again, that would be helpful. O | use the
plural "we." It was I.
Q Do you have the NMPF -- because | can refer to

t hem by the NMPF docunents.

THE COURT: So we know now -- we know we went into
Exhi bit 311.

THE W TNESS:  Yes.

MR ENGLI SH: Ckay.

THE COURT: And we know we went into another one
nmonentarily.

MR ENGLI SH Well, do you have the NVPF docunents
in front of you?

THE WTNESS: So the answer is no.

THE COURT: W tal ked about -- when we were on
page 34 of Exhibit 318, you said the basis for this is in
Exhi bit 314.

THE WTNESS: Yeah. It -- would it help -- yeah.
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Can we turn that screen back on? G eat.
Wiy don't we just go through these right quick.
You can |l ook at -- for nost of these | think -- | tried to
put the source -- ny source exhibit. Qoviously doesn't
have the nunber 300 whatever.
So this one is --
MR. ENGLISH: Well, your counsel has handed them
to you, so maybe --
THE WTNESS: Gkay. Cool. W can do that.
MR. ENGLI SHE Ckay. So --
THE W TNESS: She got them out of order, but
that's okay. Ckay.
BY MR ENGLI SH:
Q Al right. So | don't think you actually
di scussed Exhibit 312, which is NWPF-37B, but it |ooks to
have been included in the PowerPoint, and you ski pped
through it; is that correct?
A. Let me get there, please. 3127
Q 312, which is 37B
A Yes. W -- we did -- we'll discuss that one at
another time if you like. But it is in the PowerPoint and
in the Appendi x at the end, | believe.
Q Al right. And then 313. Have you discussed 3137

A W did not discuss 313. It's discussed in the --
Q Part 37

A No, | believe it's discussed in Part 1 of 310.

Q Ckay.

A

M. English, 312 is cited in --
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Q Ckay. So it's 316 that's not in --
A 317, | believe, is cited in Part 3 of the 310.
Q Al right. So thank you. Al right.
So you were here yesterday, correct?
A | was.
Q When Dr. Vitaliano testified that Dr. N chol son

and Dr. Stephenson did three iterations --

A Yes.

Q -- of the nodel. You heard that testinony,
correct?

A | did.

Q And then Dr. Nicholson was very clear that after

adj ustnents were done independently by National M1k

wi t hout his oversight or input, correct?

they did their runs, National MI|k Producer Federation's

Q We have already covered 312.

A. Ch, okay. I'msorry.

Q And you have already said 313 was cover ed.

A Yeah, it's cited in 310.

Q Ckay. \What about 3147

A It is cited in --

Q | know they are all cited in 310.

A Yes.

Q Ckay. But the question is, are they in Parts 1 or
2, or Part 3? That's what I'mreally getting at.

A. | believe they -- let ne just |ook at these right
quick. | believe everything through 316 is actually cited
in Part 1.
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A Correct.

Q And you didn't ever share those with them
correct?

A Wth?

Q The adjustnents, with Dr. N chol son or
Dr. Stephenson, correct?
Not that | recall

And so given the fact that the iterations are --

> O >

Let me correct that. W may have. But | --

Q Did you hear Dr. N cholson testify yesterday that
he hadn't seen them before?

A. VWll, then if he hadn't seen them then we nust
not have.

Q So given that you had already had access to the
nodel and already three iterations, how cone additiona
adj ust nents were necessary?

A. There's -- you know, as Dr. Nicholson testified,
very clearly | thought, there are certain -- a nodel is,
by definition, just like the little ones you put together
when you are -- you know, when you are -- a battleship or
acar, it's asinplification of reality. It has to be.
You cannot nodel in everything that occurs in mlk
mar kets. They use big data and that -- there are certain
t hi ngs that the nodel doesn't know.

Let ne give you an exanple. There's a pool
distributing plant | ocated in Southern |Indiana. Right
around that plant is a nice little pocket of mlk. And if

the -- you know, the nodel probably recognizes that that
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mlk exists, but -- and probably know ng how t hose nodel s
work, it probably would like to take that m |k and nove it
south and pull mlk fromthe heavier supply areas down
into Holland. It's Holland, Indiana, kind of in the
sout hwest corner of |ndiana.

Vel |, what the nodel doesn't know is that those
are small farms, they are nenbers of a particular

religious sect, and that mlk just isn't practical to

nove. It supplies that plant nicely, but it just isn't
avai l able to nove anywhere else. You -- it is -- they are
very small, extrenely expensive to pick up on a single

route, to nake a tanker | oad. The npbdel doesn't
under st and t hat.

That's the kind of information that the people
t hat worked on this understand and know and that the nodel
woul d never know.

Q So | don't want to go down that track today,
because if | do, we won't get any progress. But we'll get
back to Hol |l and, | ndiana another tine.

Were you here -- but -- but on page 3 of
Exhi bit 310, you acknow edge that the original nodel runs
i ncluded the sane $1.60 base Class | differential that we
have in place today, correct?

A Yes.

Q And were you here yesterday when M. M Itner asked
guestions of Dr. Ni chol son about Ada County, I|daho, or is
it Ada County, Ada County, |daho?

A. | was.
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Q Okay. And that $1.60 was the result for the
Cctober run and $1.70 for the May run, correct?

A Yes.

Q In other words, the nodel results indicated there
was no reason to have any price associated with those
areas to attract mlk for fluid use, correct?

A | don't know that that's what the nodel neans or
not .

Q Did he not say that if you create another hundred
pounds of mlk, if you put another hundred pounds of mlKk,
no one would want it at that |ocation?

A. Yeah. But | don't believe that's a proper
interpretation to say that the mlIk there has no val ue.

Q " mnot saying it has no value, but it doesn't

have any additional value for the purpose of Cass I,

correct?

A. Again, I'mnot sure | would agree with that. But
t he nodel did generate -- would have generated zero cents
absent the 1.607

Q Yes.

A One of the nonths, the nodel nunber, the initial
run woul d have been zero, and then the other nonth woul d
have been 10.

Q Correct.

A Absent the 1.70.

Q So the margi nal val ue of another hundred pounds of
mlk at that l[ocation would be zero in October and $0. 10

in May, correct?
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A. | believe that may be the interpretation.

Q In other words, the nodel results indicated that
there was no reason to have a higher price associated with
those areas to attract mlk for fluid use, correct?

A. Ch, | don't believe that at all, that there's
still a cost associated with delivering to Cass | that
nmust be recognized in the Class | price. Plus, there are
ot her objectives of the Cass | price which necessitates
its inclusion. To say that the Class | mlk there is
worth nothing nore than Class IIl | think is an inproper
application of the reality of the mlk business. W have

to have additional noney on the Class | price to nake it

wort h anybody's while. Oherw se, you never -- you would
al ways opt to go to the easy places. Cass Ill and
Class IV are generally easier to serve than Cass I, so

wi t hout sone additional noney you are not going to do it.

Q But nonet hel ess, the point of the nodel is to
generate the marginal -- evidence of the marginal val ue
for mlk at a location, and that, along with I think a
county in Mntana, was the | owest val ue, correct?

A | don't recall the county in Montana, | do
remenber Ada County being the | ow county, Ada County,
| daho.

Q So what |I'mstruggling with --

A | think -- I'"msorry.
Q Go ahead.
A. | think it's both. | don't recall there being one

in Mntana, but if there is, there is.
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Q Ckay.

A But today there's 150 counties with $1.60. And
this -- this nodel returned either one or two counties
with those ow nunbers. | think that is telling in
itself.

Q So what |I'mstruggling wwth a little bit is that

you know, yesterday Dr. Vitaliano said that National MIKk

Producers Federati on added $0. 60 across --

2023

THE COURT: [|I'msorry, you have got to be close to

the mc. | knowit is inpossible to handle that big

exhi bit and be close to the mc, but you need to.

MR. ENGLI SH: Thank you. Wich one do you want to

choose, the spreadsheet or the mc?
THE COURT: Thank you. That will help.
MR. ENGLISH: Al right.

BY MR ENG.I SH:

Q | -- and if | need to show you the spreadsheets to
do this, I will, but if you will accept ny representation
for the nonent. | was not thinking in the 25 m nutes |

had tonight to do that, but if we need to, |I'mperfectly

happy to show you. But --
A Wll, let's try and see what happens.
Q Ckay. This is Exhibit 301
So you agree the base price today is $1. 60,

correct?

A First off, | prefer a designation other than base
price.

Q Ckay.
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A. The m ninmum -- the point where the m ni num C ass |
price over -- today, over | believe it's 150 counties or
t her eabouts, is $1.60, yes.

Q And that mnimumprice, National MIk proposes to
rai se across the board to $2.20, correct?

A Yes.

Q kay. Wiich is $0.60 higher than 1.60, correct?

A 2.20 mnus 1.60 is 60.

Q So if I represent to you that the Ada County val ue
proposed by National MIk is actually $2.55, which is
$0. 95 nore than $1.60, can you expl ain how t hat happened?

A. | cannot. Those Class | differentials were --
wer e devel oped by the Western Regional Goup. | have no
speci fic know edge -- | have no in-specific know edge

about how m |k noves, how it's delivered, what the denmands
are in that corner of the world. Those questions are
going to need to be answered by the fol ks that devel oped
those differentials. And, again, this was a -- this was a
proj ect that was divvied up anongst the regions.

Q Was the adjustnent from $1.60 for the m ni mum
price to $2.20 made unifornmly before National MIKk
Producers Federation nade these county specific
adj ust nent s?

A. Wul d you ask that question again? | think I
m ssed sonet hi ng.

Q All right. Was the -- you nade a decision to
increase the mininumfrom$1.60 to 2.20, correct?

A The m nimumis 2. 20.
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Q Ckay. Was that mninumat 2.20 adjusted uniformy
in your work before National M|k Producers Federation
made the county specific adjustnents?

A Not necessarily. | believe I can speak -- | can
speak for the Southeast/Sout hwest regional conmttee. The
nodel run that we used as our skeleton was based on the
$1. 60.

Q Wiy was it not based upon 2.207?

A. The 2. 20 was determ ned by that regional
committee, but that was necessary -- | believe you wll
hear this answer -- that that was necessary for certain
price alignnent.

Q But | thought you just said that it was raised
from$1.60 to 2.20. |1'mhearing you now say it wasn't
necessarily raised to 2.20, it was left to --

A No, no, no, no. No. 2.20 is the m ni num nunber,
| agree. So all what |I'msaying is that that 2.20 cane

about by price alignnment work and the col ored pencil work

in that area. It just happens to work very well for
several other things. It -- but the 2.20 was the result
of that work. The rest -- for say the Sout heast/

Sout hwest, we were working off a nodel that started at a
buck 60.
Q |"msorry, that nmakes no sense to nme. | nean
you -- | think you just -- at least in ny mnd you said
just the opposite.
Did you start at 2.20 in the Southeast or did you
work off $1.60 in the Southeast?
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A. W worked -- the Sout heast and Sout hwest, we

wor ked of f $1. 60.
Q So that neans it wasn't done uniformy, correct?
A. Well, there's -- | -- obviously it's not uniform

because we have different Cass | differential
reconmendat i ons.

Q But whether you call it a base or a m ni mum
shoul dn't the m ni mum be the sane?

A Same as what ?

Q Ckay. You have testified on -- that Nationa
MIk, and Dr. Vitaliano said, that you added $0.60 across

the board to raise the mninumprice from$1.60 to 2. 20.

establ i shed by Federal Order reform that there is a
m ni rum of $1.60 that was then added on to the price
surface?

A. | believe that may be true.

Q Ckay. Is it true that that is not the case in
Nati onal M Ik Producers' results?

A Sone of the regions used the $1.60. The $0. 60
that went from$1.60 to 2.20 was added as a result of the
regi onal work.

Q So on page 6 of Exhibit 310, the bottom --
realize you didn't read this today -- but the | ast

paragraph: "National M|k Producer Federation's Proposa

A | think M. -- that the -- the "across the board,"
| would not -- that's not a phrase | woul d have used.
Q Is it true today, in the current system

Nunber 19 proposes Class | differentials starting at $2.20
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per hundredwei ght wwth differential increases radiating
fromthere."

| s that your testinony that that's what happened?

A | probably would state it a little bit
differently. The -- the -- that does suggest sonething
that may not necessarily be exactly the way the chronol ogy
wor ked.

But, in essence, if you -- you could nmake a case
that they radiate out of there. Certainly every place out
of there is greater than 2.20, so they radiate with
i ncreases fromthere. So if you just sinply say instead
of starting at a mninmumof 2.20, then it's a factual
st at ement .

Q But | think you are saying that in the Southeast
and Sout hwest you started at a m ni num of $1.60; is that
correct?

A. Qobviously not. W don't cone anywhere near $1.60

i n the Sout heast/ Sout hwest .

Q No. | said you started with.

A. The nodel run we used had a $1.60 at the | ow spot.
Q " msorry.

A That's a very big difference than started at.

Q Ckay. Did you, to the nodel run, add $0.60 to get
to 2.20 before you did any of your other nodifications in
t he Sout heast ?

A No.

Q Did -- so yesterday in testinony, Dr. Vitaliano

said --
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1 A Who? Excuse ne?
2 Q Dr. Vitaliano.
3 A. Ckay.
4 Q -- said in Exhibit 299, since 2000, those costs
5 have risen far nore than the limted increase in the base,
6 which is where | got it, base Class | differential, from
7 | $1.60 to $2.20 as enbedded in the NMPF proposal.
8 I's his statenment incorrect?
9 A. Wul d you please read that to me? And | -- |
10 | wonder the context.
11 Q The Cass | differential base price now represents
12 a nodest nod to production costs at the producer |evel.
13 | Since 2000, those costs have risen far nore than the
14 limted increase in the base Class | differential from
15 | $1.60 per hundredwei ght to $2.20 per hundredwei ght, as
16 enbedded i n the NWVPF proposal.
17 A. | think "enbedded" is a perfectly legitinate word.
18 It's included in our proposal.
19 Q If $1.60 is, as | think you agree, the m nimum or,
20 as testinony yesterday said, a base was $1.60, to which we
21 then add the price surface, does the proposal today by
22 National MIlk start at 2.20 and add a price surface?
23 A. Since every spot is 2.20 or greater, then the
24 answer is obviously yes. If 2.20 is the mninmum then
25 | every place outside of that is nore than that.
26 Q But you said that for the Southeast and the
27 Sout hwest, you used the nodel run, which was $1. 60.
28 Did you then add $0.60 to that before you did any
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of the red pencilling?
A No.
Q How is that a uniformnational price surface?

Isn't that what it is today? The base is a uniformprice.
But you are telling me now that's not what you did.

A. Whoa, whoa, whoa. | didn't say that at all. |
did not say that at all. Qur proposal, the |owest -- the
| east per hundredweight differential is 2.20. Every place
i ncreases out of that. Therefore, we have a price surface
which starts at 2.20 and emanates fromthere.

Q But it emanates at different rates in different
parts of the country regardless of Cass | mlk
availability doesn't it, sir?

A. Pl ease restate that.

Q You are playing semantics, sir. You are talking
about -- since the mninmnumis 2.20, you are claimng that
t herefore you nust have sonehow started there.

But the reality is, you have just said that for
t he Sout heast and Sout hwest you started at $1.60, and you
didn't really add -- you said you didn't add $0.60, right?

A | said that the nodel run that we keyed off of had
$1.60 as the m ni mrum nunber .

Q So to the extent sonebody sonmewhere in sone part
of the country may have adopted a hi gher base rate or
m ni mum in your words, from$1.60 to 2.20, since you have
testified about that, although not extensively today, can
we go into all of what went into the increase from $1. 60
to 2.207?
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A Yes.

Q Ckay. Thank you

A. | nean, let ne say it this way. The -- we are of
the opinion that the -- well, we under- -- okay. Let ne

start this way.

We understand how the $1. 60 was derived in the
order reformdecision. You have to search hard between
t he proposed rule and the final rule to get the el enents
of the $1.60. And we started an anal ysis of how do we
mrror, for lack of a better term the recipe which --
whi ch drove the $1.60. So we began researchi ng how
much -- what's the G ade A/lGade B cost differential, for
exanple. You will hear about that with great specificity
with from anot her w tness.

We al so said, okay, what is the cost of bal anci ng?
And to be honest, that one's a hard nunber to cone up with
because every plant's different. Every region is
different. Balancing a plant in Lafayette, Louisiana is
probably a lot different than bal anci ng one sonewhere
el se.

So -- and then | think the third one is -- the
third elenment is necessary to attract a supply or
sonething like -- | think one of the decisions says naybe
even uses the "give up." Well, we -- that's not a
particularly easy nunber to cone to either.

So basically we started | ooking and said, howis
it that Cass | differentials work, and what is it that

t hey are supposed to do, and what is the objective?
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And | think we get to a pretty easy answer,
actually, that the way you incentivize mlk to nove to
Class | is -- and it's not easy, but easy to explain -- if
you want to nove mlk to Class | or if the order program
wants to incentivize mlk to nove to Cass |, the best way
to do that is nmake sure the Class | price is the highest
of all the cl asses.

And so the research we did on the G ade A/l Gade B
suggests a -- sonething around the $2 cost for conversion
fromGade Ato -- or Gade Bto Gade A And our tests
on price inversions support a 2.20. You just -- at $2.20
you get rid of alnost all price inversions, other than the
very worst anomaly nonths. So the 2.20 m ni num
differential provides a -- over a big chunk of the nonths,
the vast mpjority of them a preponderance of the nonths,
the -- a Cass | price in all places, which nost nonths,
many nont hs, the vast majority of nonths, will exceed the
other class prices. |If you want to attract mlk to
Class I, make it the highest price.

| think we're confusing on the $1.60 the recipe
with the cake. W get hung up on 40 plus 60 plus 60 equal
$1.60. And the real question we need to be asking is not
necessarily whet her how nuch flour, how nuch butter, and
how nuch sugar you have, it's does the $1.60 work in its
conposite nature. Rather than trying to find a recipe, we
go straight to the cake.

Al right? Gay. But --

Q Ckay. OCkay. | think let's -- at sonme point,
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let's get to the specific questions.

A. The specific statenent you asked, how we got to
the 2.20, and I'mtrying to explain that.

Q And -- and -- but in your testinony, on
Exhi bit 310, you included the G ade A and you incl uded
the price inversions --

THE COURT: The price what?

MR. ENGLISH: Price inversions issue. This is on
page 5 of Exhibit 310.
BY MR ENGLI SH:

Q So since you are now tal king about the cake versus
the recipe, | did not see anywhere in 310, and for that
matter in any other -- the other 15 or 16 testinonies that
we have com ng, evidence other than general conversation
that you actually added today, which |I'm not conpl aining
about, but | see that in 318, about bal ancing, as you
yoursel f said, the cost of bal ancing.

s National MIKk intending to present a cost of
bal anci ng nunber for USDA, or are you thinking the cake is
enough?

A. W believe that the 2.20 stands on its own, that

it nmeets the objective of a Class | differential. The
objective -- the -- again, if you want to incentivize mlKk
to goto Cass |, the best way to do that is nake it the
hi ghest price class. And it's preventing -- | guess it's

sinple math, but if it's the highest price class, you have
prevented a Class | price inversion.

So whet her you look at it as -- as preventing or
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limting class price inversions or establishing a price
necessary -- that creates the highest price, you get to
the same answer. So | think we want to | ook at the

obj ecti ve.

The objective is to get mlk to Cass |. The way
to do that is nmake sure the Class | price is the superior
price, the vast, vast majority of the tinme, and the 2.20
does that.

THE COURT: | hate to interrupt, but |I nust stop
you. WII you be avail able for the remai nder of
cross-exam nati on on what you have testified to today,

t onorr ow nor ni ng?

THE W TNESS: Yes, ma' am

THE COURT: Okay. Let's do that.

Let's tal k about what else is tonorrow. Now,
tonorrow we have a little bit of a nodified tinme table.
W start at 8:00, and then -- is tonorrow the day we go to
| unch early?

M5. TAYLOR. No, we're nodifying that plan, too,

Your Honor.

THE COURT: Oh, okay. Well, let's talk about the
pl an.

M5. TAYLOR: Yes. We will start at 8:00 a.m
tonorrow. | do expect one dairy farnmer to be present to

testify. |If they are here at 8:00, | would nmaybe suggest
we get themon at 8:00 first, so we can be sure that they
get their tine.

And then M. Sinms can cone back on to cross -- be
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Cr 0oss- exam ned.
If we finish M. Sins -- | said "if" -- we wll --

next on ny list I think is M. Erba; is that correct?

THE WTNESS: | think M. Erba -- Dr. Erbais --

M5. TAYLOR Dr. Erba.

THE WTNESS: ~-- is next on the list. | don't --
| don't -- we have obviously had sone shuffling of the --

but | believe that's the plan at the nonent. How s that?

M5. TAYLOR: That will be the plan.

And | don't think we have the plan beyond that,
because we will break for |unch at noon.

W will then start at 1:00 with our virtual dairy
farmer testinony. W have six farmers signed up to
testify. | would ask that if -- if any of the counsels
here have statenments for their producers that are
submtted and you are bringing copies, we can get those
during the lunch hour so we can get that sorted out and
make our 1:00 tine a little nore efficient. | wll read
the nanmes in a second when | pull those up.

The other thing I wanted to request for tonorrow
is that we kind of set our agenda for Monday maybe before
we break for lunch, so that's kind of -- | would like to
do that a little bit in advance tonorrow. | just wanted
to give everybody a heads-up about that.

THE COURT: And then does our day end at
3:00 p.m?

M5. TAYLOR Yes, na'am Qur day ends at
3:00 p.m
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THE COURT: And the nanes of the dairy farners
appearing renotely?
M5. TAYLOR. | have the list. |I'mnot sure this

will be the order that they go in, but the list is: Dave

Daniels from Wsconsin; Lauren Perkins from Wst Virginia;

Johnny Pai nter from Pennsylvania; Marty Hallock from
W sconsin; CGeorge te Velde, I'msure | pronounced that
wrong, ny apologies, fromCalifornia; and Mark MAf ee,
also from California.

THE COURT: Excellent. It will be a good day.
Al right.

| s there anything el se before we concl ude for
t oday?

| see no one suggesting that -- so we go off
record at 5:01 p.m See you tonorrow norning at 8:00.

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Decenber 3, 2023

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
Certificate No. 11613
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