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VEDNESDAY, OCTOBER 4, 2023 - - MORNI NG SESSI ON
THE COURT: Let's go back on record.
We're back on record. It's 8:03 in the norning on

Oct ober 4, 2023. It's a Wednesday.

Dr. Bozic, would you identify yourself, please?

DR BQZIC. Dr. Marin Bozic for Edge Dairy Farner
Cooperati ve.

THE COURT: And you remai n sworn.

MARI N BOZI C,

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: And we have been anticipating that you
woul d cl ear up sone questions that we had | eft over. How
woul d you |li ke to proceed? | have got two new exhibit
nunbers to give you. | have got, for exanple, 297, which
could be for your Edge-15 corrected, and 298 for your
Edge- 15B corrected, if that's what you want.

THE WTNESS:. Yes. Thank you, Your Honor

THE COURT: Very good.

You may proceed.

(Exhi bit Nunmbers 297 and 298 were nmarked for

identification.)

THE WTNESS: This should take only four m nutes.

| f we can have the slides on the screen.

M. WIson asked ne yesterday norning how cone
t hat ny baseline PPD was nuch hi gher than was published in
the Journal of Dairy Science. Upon the urging of Your

Honor, | did some forensics, and turns out that because |

TALTY COURT REPORTERS, INC. 6815
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wanted to use the version of the file that hasn't been
nodi fied or further automated since the Journal of Dairy
Science article was published, |I had on this slide a m x
of two different orders.

So the first four columms, the baseline PPD
trends, 1I11/1V spreads and advanced price -- the first
five colums -- advanced prices and Cass | reform al
t hat was for Sout hwest Order, and then the depooling and

actual PPD were for the M deast order.

THE COURT: No wonder you couldn't figure it out.

THE WTNESS: So to err on the side of
transparency, |'ve now included -- | have obviously

nodi fied all of these slides to properly be titled

2023

of

Sout hwest, and the |last two col untms correct ed. But | al so

i ncluded additional slides for Mdeast, as while | was

testifying on Monday | read off sone pooling nunbers that

were for Mdeast. So just to, you know, err on the side

of transparency, | included everything.

No concl usions are changed, no nunbers presented,

relative size of these nunbers or the absol ute val ues of

t hose nunbers, none of that changes. That's all fromthe

file that has been previously part of a package that was
reviewed for the Journal of Dairy Science. It was just
wrong. The order of the -- the title of the order was

wrong, so | now have both Sout hwest and M deast .

In the Exhibit 15 | only included Southwest. And

in the Exhibit 29- --
THE COURT: 2987

TALTY COURT REPORTERS, INC.
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THE WTNESS: This is 2987

THE COURT: Ch, okay. So, I'msorry. 1In 297, we
have Exhibit 15 corrected --

THE W TNESS:  Yes.

THE COURT: -- and in 298, 15B corrected.

THE W TNESS: Thank you, Your Honor.

In the Exhibit 297 | have nodified only slides --
only the titles and appropriate sentences to -- to clarify
that it's the Sout hwest, not M deast.

In the Exhibit 298, | have both Sout hwest and
M deast .

Those are the full extent of ny corrections.

THE COURT: Now, for our view ng audi ence, who
haven't seen anything up on the screen, that will cone.

THE WTNESS: Yes, these exhibits will be posted
on the Federal Order website sonetine today, | assune.

THE COURT: \Very good.

And in the neantime, | still would like to
entertain noving theminto evidence, even though, we
know -- we know what to expect. W just haven't seen al
of it yet.

What did you do in an attenpt to alert the people
who are in the roonf

THE WTNESS: This norning, between 6:30 and
7 o' clock, | sent these files to the -- to the AVS team as
wel | as the counsels for all other parties.

THE COURT: What questions would anybody like to

ask Dr. Bozic about this topic?

TALTY COURT REPORTERS, INC. 6817
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There are none.

|s there any objection to the adm ssion into
evi dence of Exhibit 297, which is the corrected Edge-15,
and includes the corrections to the -- did you say titles?

THE WTNESS: To the titles and sonme text in
the -- on the -- related to the waterfall charts, related
to the depooling anal ysis.

THE COURT: |Is there any objection to that
docunent being admtted? That's Exhibit 297.

There is none. Exhibit 297 is admtted into
evi dence.

(Exhi bit Nunber 297 was received into

evi dence.)

THE COURT: Wth regard to Exhibit 298, which is
t he Edge- 15B corrected, including both Southwest and
M deast orders, is there any objection?

There is none. Exhibit 298 is admtted into

evi dence.
(Exhi bit Nunber 298 was received into
evi dence.)
THE WTNESS: Your Honor, this is -- | anticipate

this is nmy last time on the stand, so | just want to
express ny gratitude for the hard work of your coll eague
that was here the first few weeks, yourself, AMS team as
well as all of the parties, and all | can say is we should
do this nore often. Thank you.

THE COURT: That's great.

You know, every participant in this hearing is so

TALTY COURT REPORTERS, INC. 6818
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val ued. The Secretary cannot possibly address these
i ssues without hearing fromdifferent parts of the
country, different aspects of the business, and everyone
is valued. And | appreciate your collegiality, and |I have
enj oyed, Dr. Boze (sic), welcomng all different people's
expl anations, and trying to puzzle through it, and trying
to help the Secretary find sonmething that would work. And
| appreciate very nmuch his good hunor.

THE WTNESS: Thank you very much

THE COURT: You're wel cone.

Now, Dr. Vitali ano.

And |"mgoing to take just a mnute to tal k about
t he FEMA Energency Systemtrial that will happen at
2:20 Eastern today throughout the entire country, an
alert, to see if it works as an energency alert. So help
nme renenber that we should all go off record about 2:15,
so wherever our devices are showing the alert, | think it
will be on television as well as devices. So we'll see
how t hat works. But help ne be off record by 2:15, if you
will.

Wul d you state and spell your nane, please?

THE WTNESS: Peter Vitaliano, P-E-T-BE-R, V as in
Victor, I-T-A-L-1-A-NO It's the word "lItalian" with a V
on the front and an O on the back.

THE COURT: Have you previously testified in this
pr oceedi ng?

THE WTNESS: | have, Your Honor

THE COURT: You remai n sworn.

TALTY COURT REPORTERS, INC. 6819
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THE W TNESS: Thank you.
PETER VI TALI ANG,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
M5. HANCOCK: Good norning, Dr. Vitaliano.

Just for the record, Your Honor, not only has he

2023

been previously sworn in and testified, but he's al so been

previously designated as an expert in this matter.
THE COURT: Excellent.
DI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Dr. Vitaliano, did you prepare Exhibit NWPF-35 in

support of National MIk's proposals related to O ass |
differential s?
A. | have.

M5. HANCOCK: And, Your Honor, | believe we're at

Exhi bit 299?

THE COURT: Yes.

M5. HANCOCK: |If we could mark that exhibit.
m ssed the 300 by one exhibit.

(Exhi bit Nunber 299 was marked for

identification.)

THE COURT: Well, you want to step down for a
m nut e?

THE WTNESS: In the interest of noving the
hearing along, | will forego that privilege. Thank you.
BY MS. HANCOCK:

Q Ckay. Dr. Vitaliano, would you proceed with your

TALTY COURT REPORTERS, INC.
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witten testinony, please?

A Yes.

This is a -- | have testified on all five of
National MIKk's proposals. M witten testinony has
followed the same formin all five. A -- start -- begins
with an introductory section of a few pages describing our
process of arriving at our package of proposals, and has a
section later on on econom c inpact.

My original testinony on Proposal 1 on the very
first day of this hearing -- seens |ike ages ago -- | read
the full testinony into the record. Those repetitive
parts | have not read subsequently, and I will follow
basi cally that same procedure.

But since this testinony on Proposal 19 bookends
that original one and the whole series, | wll re-read a
few sel ected paragraphs fromthose comon sections to kind
of refresh your nenory and for the benefit of Your Honor.

| will note that the version -- the short version
of my witten testinony that we're handing out is just the
textual part. The full version on the website is about
80-sone pages and contains the full list of the 3100-sone
counties, city, and parish differentials that we are
pr oposi ng.

Q And, Dr. Vitaliano, | forgot to nention. W
originally submtted this in Septenber at sone point, |
can't renenber what the deadline was, and you have since
anmended just the counties, which is that last part of your

testi nmony that begins on page 12; is that correct?

TALTY COURT REPORTERS, INC. 6821
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A That's correct.

Q And what did you change in the counties that was
resubmtted? Do you recall?

A. From our technical group that put these together,
| received only two, believe it or not, two corrections,
to two counties in Texas. And the version that's posted
on the website as Exhibit NWMPF-35 has the corrected
versions. |'mnot sure whether the Appendi x A version has
t hem yet .

The two corrections are, for those of you who have
t hose, Conmanche County in Texas shoul d be $3. 85.

THE COURT: Do you know what page?

THE WTNESS: | don't have that. |If you give ne
t he page nunber for the -- | don't have the full version
in front of ne.

M5. HANCOCK:  Your Honor, your version should be
corrected. | think he's just noting the difference that
happened. But it should be on page 69.

THE COURT: Very good. Thank you.

And say it again, please, Dr. Vitaliano?

THE WTNESS: Comanche County, Texas shoul d be

$3. 85.

And then a few pages later, Travis County,
Texas -- there are a lot of counties in Texas, it takes up
several pages -- it should be $4.35 --

M5. HANCOCK: And that's on page 73.

THE WTNESS: -- instead of 4.70 -- $4.70.

Wth that, let ne begin ny statenent.

TALTY COURT REPORTERS, INC.
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|'"'m Peter Vitaliano, Vice President of Econom c
Policy and Market Research for the National M|k Producers
Feder ati on.

Ski pping to the | ast paragraph on page 2, those of
you foll ow ng.

NVPF has engaged in an al nost two-year
conpr ehensi ve study of needed updates to the Federal Order
pricing forrmula provisions. NWF has undertaken this
inportant activity with the essential and dedi cated
assi stance of dozen of marketing experts fromthe staffs
of its nmenber cooperative nmarketing associ ations.

In a series of well over 200-nonthly virtual
neetings by this nostly virtual neetings, this team
exam ned every detail of the current federal pricing
formul as of the Federal Order uniformpricing regul ations
in 7 CFR, paragraph 1000.50 through 52.

The goal was devel oped -- to develop a
conpr ehensi ve, integrated, and bal anced program of updates
to these fornulas, to realign themnore fully with the
structural realities of the current dairy industry, and to
address the disorderly marketing conditions which the
grow ng m salignnment has allowed to develop. This effort
i ncl uded consi derations of mechanisnms for making further
updates in the future as the industry continues to evol ve.

The conprehensi ve package which resulted includes
seeking additional legislative authority for USDA to
conduct mandat ory studi es of manufacturing costs and

product yield factors, seeking a change via ordinary rule

TALTY COURT REPORTERS, INC. 6823
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maki ng for the regulation inplenenting the dairy product
mandat ory reporting program and five recomendations for
anmendnents to the uniformpricing provisions for al
Federal Orders.

The NMPF Board of Directors unani nously approved
t hi s package of recommendations, including the five
recomendati ons for proposed anmendnents to all Federal
Orders which NWPF has submtted as Proposals 1, 3, 7, 13,
and 109.

This testinony today is in support of Proposal 19
concerning the Class | and Class Il differentials. NWF
requests that the Secretary anend 7 CFR 1000.50(b) and (c)
and 1052 applicable --

THE COURT: Sorry, that's .52.

THE W TNESS: . 52.

THE COURT: And please go very slowy through
this. This is very hard to capture just by hearing it.

THE W TNESS: (kay.

-- applicable to all Federal MIk Marketing
Orders, as well as 7 CFR, paragraph 1005.51(b), paragraph
1006. 51(b), and paragraph 1007.51(b), as specified at the
conclusion of this testinony, which would increase the
Class | differentials for all counties, parishes, and
cities of the 48 contiguous United States to reflect the
current cost of providing adequate supplies of fresh mlk
to fluid processing plants.

The majority of Federal Order O ass |

differentials have remai ned unchanged since Federal O der

TALTY COURT REPORTERS, INC. 6824
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Reform as reviewed and revi sed by Congress. The
differentials in the Appal achian, Florida, and Sout heast
orders were nodestly updated in 2008.

Just as the Make Al | owances enbedded in the mlk
conponent pricing forrmulas are out of date, so, too, are
t he underlying cost assunptions enbedded in the C ass |
differentials. Since the current Federal Order O ass |
differentials were established, one of their key

determ nants, fuel costs and the basic per mle cost of

haul ing m |k, have increased significantly. Truck driver

per-day hours have been reduced, which has required nore

truck drivers and investnent in nore rolling stock.

2023

Additionally, federal requirenents for in-truck electronic

driver and truck |ogs were inplenented during this period.

H gher capital investnments have al so driven up overal
m | k haul ing costs.

O her structural changes have increased both the

costs and general availability of m |k hauling, including

increased road tolls, restrictive and vari abl e road wei ght

limts, |abor shortages, and truck, trailer, tire, and
repl acenent parts and shortages, as well as significant
di esel fuel cost increases.

THE COURT: |I'msorry, go back again to the "and
repl acenent parts,”

THE WTNESS: And repl acenent parts and
shortages --

THE COURT: So --

THE WTNESS:. -- of replacenent parts.

and finish fromthere, please.

TALTY COURT REPORTERS, INC.
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THE COURT: So replacenent parts costs?

THE WTNESS: Costs and shortages thereof.

THE COURT: Thank you. You may conti nue.

THE WTNESS: Thank you.

Driven by the increase --

THE COURT: I'msorry, | didn't nmean for you to
abandon the rest of your sentence.

THE WTNESS:. Onh, okay.

-- as well as significant diesel fuel cost
I ncreases.

Driven by the increased cost of hauling mlk per
| oaded mle, the cost per hundredwei ght for 100 m | es has
al nost tripled since the current Class | differentials
wer e established. Conpounding this greater expense,
opportunities for reducing costs through backhaul s have
becone nore |imted.

For exanple, in the Florida Order, the marketing

area nost distant froma reserve mlk supply, backhaul s of

orange juice and orange juice concentrate used to be
conmon. However, today, reduction in the Florida citrus

industry and the availability of juice concentrate from

ot her countries have nearly elimnated juice backhaul s out

of Florida. Were backhauls nmay still be an option,

processors often forbid the possibility by requiring

2023

tanker trailers to remain dedicated to delivering mlk and

dai ry products only.
Changes in the relative |locations of farns and

fluid mlk processing plants have al so i ncreased the cost

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

6826


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 04, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

of delivering Class | mlk to markets. Devel opnent in
exurban fringes has displaced dairy farnms. The |ocation
of m |k production is increasingly distant from hunman
popul ati on centers, while Class | processing plants renmain
in cities due to the higher per unit cost of transporting
packaged fluid mlk relative to bul k unprocessed m | k.

The miles that bulk raw m |k nmust travel to get fromdairy
farms to processing plants have increased.

The conbi nation of increased mles mlk nust nove
to serve Class | nmarkets and the significant increases in
the per mle cost of noving mlk is threatening the
reliability of mlk supplies for Class | use in nmany
Federal Orders. The Class | differentials which continue
to be the fundanental regul atory nechani sm of the Federa
Order programfor attracting an adequate supply of farm
mlk for fluid mlk processing remain | argely unchanged
since Federal Order reform 23 years ago.

In addition to increases in mlk hauling costs
since 2000, all contributors to the costs of producing
G ade Amlk at the farm have al so i ncreased. { ass
prices are the only Federal Order prices for which the
cost to producers is taken into account, albeit in an
i ndirect fashion.

The Federal Order base Class | differential has
hi storically recognized that there has been a difference
in the cost of producing mlk solely for manufacturing use
and the cost of producing for daily delivery to the

Class | market. Over tine, and with the Federal O der

r TALTY COURT REPORTERS, INC. 6827
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reform changes i n manufacturing class use prices
elimnating any conpetitive mlk procurenent factor in a
base mlk price, the Class | differential base price now
represents a nodest nod to production costs at the
producer |evel.

Si nce 2000, those costs have risen far nore than
the limted increase in the base Class | differential from
$1. 60 per hundredwei ght to $2.20 per hundredwei ght as
enbedded in the NWMPF proposal, Proposal 19 that is. The
base Class | differential also plays an inportant role in
reduci ng i nstances of class price inversions, the
i nportance of which the Departnent stressed in Federal
Order reform as previously reviewed in ny testinony on
Proposal 13 earlier in this hearing.

NMPF recogni zes and supports USDA' s | ongst andi ng
policy of maintaining federally-regulated prices as
m ni mum prices and allow ng market forces to fine-tune
mar ket prices. However, structural changes in the
industry are limting the reach and effectiveness of
over-order pricing for mlk used in fluid m |k products.

Larger fluid mlk plants, higher costs of hauling,
i ncreased di stances raw unprocessed mlk nust travel to
supply Cass | processing needs, and grow ng resistance by
handl ers to accept over-order prices are |eaving nany
costs of serving Class | processors increasingly
uncovered. The result is disorderly marketing conditions.
As costs increase and the capacity for over-order prices

to keep up with these costs wane, pricing equity between
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conpeting processing plants is threatened. Wrse, dairy
farmers are subsidizing shortfalls of Class | prices to
cover the full cost of supplying Class | mlk to
processors.

Taken together, mlk transportation costs,
producer production costs, and other factors have created
a market environnent in which the Federal Orders operate
which is antithetical to the goals of the Federal O der
system That is, ensuring adequate supplies of mlk for
fluid processing, equitable treatnent of producers and
processors, and providing for the orderly marketing of
mlk. 1t is inportant for USDA to aneliorate this, as
wel | as other changes that are eroding the effectiveness
of the Federal Order system

Qur proposed solution to update the current
Class | differentials for all counties, parishes, and
cities in the contiguous United States.

NVPF' s proposal to address these nultiple
chal l enges and to help alleviate the econonic stresses on
m | k marketers who have accepted the responsibility of
supplying the marketplace with mlk for Class | use is to
update the adjusted Class | differentials for every U S.
county, parish, and city currently listed 7 CFR, paragraph
1000. 52.

The net hod NVPF has followed to develop its
proposed update to the Class | differentials follows the
general process previously used during Federal Order

reform This nmethod also follows certain precepts of
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price alignnent accepted by the Secretary in the
Sout heastern Order pricing hearing held in 2007.

In brief, NMPF conm ssioned an update to the
Uni versity of Wsconsin, previously Cornell University,
nati onal price surface nodel using 2021 nodel input data,
including mlk supplies, dairy product demand, cost of
processing mlk, and the cost of transporting mlk and
dairy products. The nodel has been greatly expanded to
i ncl ude many nore supply and denmand points, as well as
consi derably nore point-to-point road m | eages.

NVPF used the nodel outputs fromthe University of
W sconsin nodel as a starting point. NWF then applied
| ocal know edge of m |k novenent, plant |ocations, and
historic price relationships to refine the nodel results
and prepare a rational regulated Cass | value surface,
using tine-honored Class | price alignnent techni ques and
processes. NWF s final Cass | recomrendati ons devi ated
sonewhat fromthe nodel results due to a variety of
real -world m |k novenent considerations, as will be
addressed in further hearing testinony.

In all |ocations, as would be expected given the
substantial increases in the cost of ml|k hauling, the
recomrended reqgulated Class | differential surface
i ncreased versus the current regulated C ass |
differentials. The tilt, or slope, of the price surface
fromreserve supply points to Cass | demand points has
becone steeper, and the geographic |ocations representing

the reserve supply of mlk have generally shifted toward

2023
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western states. Simlar to the general nature of the
existing Class | differential price surface, the updated
price surface slopes froml|ower values in the Northwest
and West areas of reserve supply, with increasing val ues
when noving toward the mlk deficit areas of the

Sout heast .

The updated Class | differentials, as proposed,

which resulted fromthis NVWPF anal ysis, reflect |ess than

the full cost of noving mlk, and thereby nmaintain the
Departnent's | ongstandi ng principle of mninmum prices.
devel oping this proposal, NWPF used the expertise of
nunmer ous i ndividuals responsible for marketing mlk in
NVPF nenber cooperatives, as well as others that have
| ongstandi ng expertise in the national Class | price

surface. Their expertise was used to further refine the

2023

I n

nodel results to devel op the proposed pricing surface that

best fits the reality of today's marketplace. As such,

t he proposal does not follow the nodel's results in every

i nstance, as there are both positive and negative

deviations fromthe nodel results to better support a nore

orderly marketing system

The results of the NWPF study, analysis, and price

al i gnment processes are included in Figure 1 below. It

a col or-coded representation map, as shown, that visibly

presents the 3,108 counties, parishes, and i ndependent

cities and each civil district's Class | differentials.
Exhi bit USDA-46, which is Hearing Exhibit

Nunber 46, provides a summary of the Proposal 19 nationa
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average Class | differentials by Federal Oder.

This testinony provides an overview of NWPF' s
justification for adoption of Proposal 19. Mre detailed
testinony wll follow that supports all or key portions of
Proposal 19, including testinony provided by Jeff Sins,
representing NMPF nenber cooperative Lone Star M1k
Producers, as well as an expert witness fromthe
Uni versity of Wsconsin who will testify about the
national price surface nodel used to devel op Proposal 19,
al so, other nenbers of the NWPF task force that devel oped
NVPF' s Federal Order nodernization proposals, and
producers who are nenbers of NVPF nenber dairy
cooperati ves.

| will read a few nore paragraphs fromthe
foll ow ng section on the econom c market inpacts of NWF' s
proposed changes, starting in the top of page 8:

Figure 2 provides a perspective on the key issue
of the inpact of NMPF' s proposals on consuners of the
Federal Order program and potential changes to the
regul atory provisions of that program This figure charts
the nonthly consuner price indices (CPIs) reported by the
U.S. Bureau of Labor Statistics (BLS) over the past decade
and a half for all items -- which is theline inred --
which is the general neasure of overall consumer price
inflation, also referred to as the overall cost of I|iving,
together with the aggregate CPls for all food and
beverages shown in green, for all dairy products shown in

the bright blue, and for all fluid m |k products shown in
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a sort of darker shade of blue, the principal -- which is
the principal regulatory focus of the Federal Order
program that is, fluid mlk.

These CPls reflect actual retail prices paid in
all US. cities, but they are expressed in the form of
indices with their respective U S. average retail prices
during the 36-nonth period of 1982 through '84, each set
to the value zero to facilitate conpari sons.

THE COURT: Now, m ne doesn't say "zero," soO you
will need to explain to ne.

THE WTNESS: Oh, set to the value 100, to
facilitate --

THE COURT: So, it's not ne.

THE W TNESS: Excuse ne?

THE COURT: |'mjust nmaking a joke.

THE WTNESS: On.

THE COURT: So | don't quite understand that, but
|"msure | will before we finish.

THE WTNESS: Yeah. The use of indexing is a
st andard net hod when you want to conpare sonething |ike,
you know, the cost -- the cost of a product A m ght have
been $2 each in a base period, and the cost of another
product B that you want to make a conparison to may have
been $3, and so if -- if both of them have increased at,
let's say the sane rate, in ten years fromthat base
period, they will still be different.

| f you want to show how the price of both products

changed rel ative to each other, you would take that base
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period, you would divide the $2 product price by $2 and
get it down to say, you know, basically 100. If you

di vide $2 by $2, you don't get a dollar figure, you just
get an index nunber. That would be 100, or basically, you
know, 100% starting out. You would divide the $3 product
price, product B, by $3, and put its higher price down to
an i ndex value of 100. So the two of them would start out
at the sane relative price.

So over tinme, let's say ten years out, if
product A price stayed fixed, and product B's went up by
10% at the end of that ten years, the index of product A
woul d still be 100, the index of product B would be 110,
so you could see instantly that product B inflated nore
t han product A. Wereas, if you | ooked at a chart of $2
and $3 starting out, and $2 and, you know, 3 -- you know,
3.30, in ten years, it wouldn't be quite as obvi ous how
t hey changed relative to each other. So it's just a way
of putting themon a common denoni nator so you can
conpar e.

And so index -- or Figure 2 then shows the
relative rate in which general inflation in red, all food
and beverage inflation, which is an aggregate nunber,
everything put together, that's the way CPls are done,

where sonme of them are very broad and sonme of them get

nore and nore specific. You can get down to -- you know,
the price of butter has its own CPlI. And then you can
conpare how a sonewhat nore di saggregated category, |ike

dairy, which is enbedded in that all food and beverages,
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you can see how dairy in the brighter blue |ine has
inflated relative to all food and beverages, and you can
see how dairy, over tine, has gotten | ess and |ess
expensive relative to all food and beverages.

They started out the sanme at 100 during that base
period in the early 1980s, but as I'l|l showin ny
continued text here, going back to 2008, although that's,
what, 25 years after the base period, they still -- al
four of these indices were pretty close to each other.
That nmeans in 2008, the overall cost of |iving was -- had
gone up about the sane as all food and beverages, which
was about the sane as all dairy, which was about the sane
as fluid. They were all about the sane. You could
have -- you could have updated themto an index of 2008,
and this chart would ook very simlar. That's just
i ndexi ng chart mathematics -- arithnetic is what it is
real ly.

THE COURT: \Woa, thank you. | would never have
been able to figure it out w thout your explanation, and I
appreci ate that.

THE WTNESS: |'m happy to give it an explanation
because it's a pretty sinple concept once you look at it.
So what this chart shows us is over these

15 years, how nmuch have consuners needed to pay -- how
much nore have consuners needed to pay for the overal

cost of living, everything they spend noney on? How nuch
nore they have had to pay for food and beverages, how nuch

t hey have had to pay for all dairy as an aggregate
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category, how nuch nore they have had to pay for fluid

m | K.

So continuing to -- Figure 2 shows that the retai

prices represented by all four of the measures pictured

had i ncreased as of 2008 by about the sane anount,

slightly nore than doubling during the quarter century

since the index base peri od.

And that is because the index period they were all
at 100 in the early '80s, in 2008 they were about 210,

nmeani ng they had, both slightly -- all of them had

slightly nore than doubled. That's what going from 100

i ndex value to 210 neans. They had all kind of gone up

t he sane.

From 2008, the overall cost of |living and the cost

of all food and beverages have both continued to increase
at a relatively steady pace, which accelerated during the

recent bout of inflation, nostly last year and the year

bef ore, 2021/2022, at a relative -- with food and beverage

prices slightly outpacing the overall inflation rate

particularly in recent nonths.

And that's where those -- toward the right-hand
side where everything started going up faster, that was

the inflationary period that we have all read about

| ast coupl e of years.

in the

The | ess aggregated dairy and fluid mlk CPls have

shown a greater sensitivity to the price of producer
i ncluding the 2009 price plunge, the price spikes of 2014

and 2022, and the stagnation of prices between these two
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peaks. This closer connection between farmand retail
prices for dairy stens fromthe fact that the cost of raw
m | k has averaged about 31% of the retail value of dairy
products since 2002, while the farmvalue of nost food and
beverage products represents a nuch snaller share of the
total retail value of the finished products, which
accordingly, reflect nore closely the main drivers of
overall retail price inflation, including such factors as
energy, |abor, and transportation.

That nmeans when you have such broad categori es,
all food and beverages, it's a very specific part of the
econony, but it's so broad that the rate of inflation
that's affected food is not all that different, slightly
faster, than affecting everything in the econony, which is
a nmuch broader neasure. Because it's -- food and beverage
is such a big category by itself, whereas dairy is nore
specific and a little different because the value of the
raw product, mlk itself, raw mlk, is a nuch bigger
portion of the retail price than, say, how nuch a box of
corn flakes -- how nmuch the price of raw corn affects a
price of a box of corn flakes, which is nuch smaller.

However, those factors have al so caused retai
prices, price inflation for dairy products, to outpace
general and food/ beverage price inflation during the
recent bout of general price inflation. That's 2022
particularly. But also, it's caused dairy prices to
recover nore quickly fromthat bout of inflation with

dairy product retail prices actually dropping this year,
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while the two nore general CPls, overall inflation and
food and beverages, continue to increase.

And you can see fromthis figure that food and

beverage inflation has -- has actually recently outpaced
overall inflation slightly, that's the green |line,
di vergi ng above -- increasingly above the red Iline,
overal | inflation.

But you will note that the dairy |line has
actually -- it went up faster during the -- than the

anot her two broader categories, during this recent
inflationary period, but it's now dropping. And fluid

m |l k has stayed generally below the overall dairy rate of
inflation during nost of this period. It experienced a
bout of increased inflation along with all these other
categories, but is now droppi ng down agai n bel ow t he
overall dairy |ine.

O particular significance to the -- for the
current purpose, the overall cost -- and this -- general
pur pose, we have had a | ot of discussion about the inpact
of prices to consuners and its effect on fluid mlk
consunption. The overall cost to consuners of dairy
products, and fluid mlk products in particul ar, has
declined during the illustrated period relative to both
overall inflation, as well as general food and beverage
price inflation.

One noteworthy datumis that the sinple difference
by which the nonthly CPlI for all fluid mlk has fallen

bel ow the nonthly CPI for all food and beverages reached
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its highest |level ever in July 2023. That's the

di fference over on the far right-hand side between the
green line where it -- where it ends against that right
margin, and the duller blue |line representing fluid, which
is the | owest of these. You can see how that fluid mlk
has diverged nore and nore bel ow the overall cost of food
and bever ages.

Agricultural production enjoys built-in
productivity advantages due to its biological basis, which
can generate increases in production per animal, or
i ncreases in production per planted unit as a result of
genetic inprovenents and other productivity, which are
enhancenments uni que to biol ogi cal production processes.
These advances generate unit cost reductions which the
conpetitive nature of farm ng passes on up the various
agricultural and food marketing channels, eventually to
consuners. This consuner cost reduction aspect of
agriculture varies in direct relation to the proportion
whi ch the basic agricultural comodity represents of the
total retail value of the resulting food products, which,
as nentioned, is relatively high for dairy products.

Thi s aspect of agricultural production, coupled
with the great productivity of U S. agriculture, has
resulted in the general cost of food representing one of
the small est proportions of total consumer inconme in the
United States conpared to that in all other countries.

It is, therefore, very difficult to consider the

facts presented in Figure 2 which reflect the relative
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i nfluence of all economc factors at play in producing
general, food and beverage, overall dairy product, and
fluid mlk product price inflation over the past decade
and a half, which is a period that includes the continuous
operation of the Federal Order program-- to go back and
repeat the beginning -- it is, therefore, difficult to
consi der these facts and concl ude that Federal Orders have
had a del eterious effect on consuner welfare via the
retail price of dairy products and retail prices of fluid
mlk and retail prices of dairy products in general.

Ski pping then to | ast section on the bottom of
page 10.

NVPF sincerely wishes to thank Secretary Vil sack
and the Department for holding this inportant hearing, and
for thoughtfully considering adoption of its proposed
amendnents to the Federal M Ik Marketing O der
regul ati ons. NMWMPF has devoted considerable tinme and
resources to thoughtfully considering and recommendi ng t he
i nportant changes it considers necessary to correct the
growi ng m sal i gnnent between the dynam c changes in the
U.S. dairy industry since Federal Order reformand the
| argely unchanged factors in the critical Federal Order
conponent and Class |V class price fornmulas originally
adopted at that time, the tinme of Federal Order reform

Together, NMPF is requesting the Secretary to
amend certain provisions of 7 CFR 1000.50.52 -- excuse
me -- dash, 52, those three sections, 1000.50, 1000. 51,
and 1000.52, which are applicable to all Federal M Ik
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Mar keting Orders, and 7 CFR 1005.51(b), paragraph

1006. 51(b), and paragraph 1007.51(b). The changes in

t hese regul ati ons that Proposal 19 would entail are as
foll ows, which includes, as we have al ways portrayed
them -- the proposed regul atory changes we are portraying
in our testinony at this hearing, include all of the five
proposal s’ | anguage. W have not singled out a single one
of them

And t he changes that Proposal 19 would bring are
relatively sinple on this -- this page.

Section (b) of 1000.50, class prices, conponent
prices and advanced pricing factors, (b), Cass | skim
mlk price: The Cass | skimmlk price per hundredwei ght
shall be the adjusted Cass | differential specified in
par agraph 1000.52 -- strike "plus the adjustnent C ass |
prices" in those three sections indicated, which our
Proposal 19 woul d propose that those separate -- separate
amended -- or increased Class | differentials in the three
Sout heastern Orders be reincorporated back into 1000. 52.

Si nce our proposal redoes the entire differential surface,
there's no need to keep those separated. And to sinplify,
t hose woul d be struck, plus "the sinple" -- the higher of
t he advanced pricing factors, etcetera. That's our

| anguage -- proposed | anguage for Proposal 13.

(c), the Cass | butterfat price: Simlarly, the
Class | butterfat price per pound shall be the dass --
adjusted Class | differential specified in 1000.52 divided
by 100, strike the |anguage that adds those three
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Sout heastern Order butterfat differential sections.

They' d be reincorporated into section --

par agraph 1000.52, along with the skimm |k price factors.
And then we woul d delete -- propose to delete in

their entirety, Sections paragraph 1005.51(b),

paragraph 1006.51(b), and paragraph 1007.51(b). Those are

the sections in the three Southeastern orders that specify

those -- those adjustnents to the base C ass |
differentials that would now -- we would roll into
1000. 52.

And then the adjusted Cass | differentials,
adj usted for location to be used in 1000.50(b) and (c)
shall be as follows: W would delete everything that
follows in that -- in section -- in the | anguage of
par agraph 1000. 52 and substitute the list that is on
page -- starting page 12 through page 82 of Exhibit 299,
whi ch i ncludes the recomended price surface -- Cass |
differential price surface that National MIk is proposing
in Proposal 19.

So that concludes ny read/ spoken testinony.

M5. HANCOCK: Your Honor, at this tinme we would
make Dr. Vitaliano available for cross-exam nation

THE COURT: Thank you.

MR. ENGLI SH: Good norni ng, Your Honor.

CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q My nane is Chip English for the MIk |Innovation

G oup.
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Good norning, Dr. Vitali ano.

A. Good norning, M. English.

Q So let me start off, and I m ght end here as well,
is this the last tinme you will be presenting for Nationa
MIk at this hearing as far as you know?

A As far as | know, this is the last time | will be
presenting testinony. Wth this hearing, | have stopped
maki ng predictions.

Q And so | thank you for that.

So et me begin at the bottom of page 2 of your
statenent, and that is the discussion about a two-year
| ong conprehensi ve study.

When precisely did National M|k Producers
Federati on begin the conprehensive study?

A | began probably in the sumrer of 2021, or two
years ago, by looking at all of the current Federal O der

product price fornmulas as shown in the USDA AMS fact

sheets that were handed out here, the Class |, Cass ||
Class Ill, Cass |IV. Looked at each of those pieces in
every -- every part of those proposals, and | ooked at, you

know, what -- what m ght need to be updat ed.

And then there was discussion with it. It
probably started rolling into a higher gear in |ate 2021,
when we formally put together a task force of our nenber
specialists. W hired a consultant, M. Jim Sleper, to
manage that process.

So there was not a kickoff date where we said,

we're now in the process. But by the end of 2021, we were
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fully engaged in this process.

Q Wuld it be fair to say that that was also in line
wi th when the International Dairy Foods Association
engaged about Make Al | owances?

A | don't know your exact tineline, but | know that
was a -- that was an effort that the International Dairy
Foods Associ ati on undert ook.

Q So when did Cass | cone into the equation, at the
sanme tine or after the Make Al |l owances conversation?

A. The Class | surface discussion was the | ast piece
because it was going to be the |l engthiest, and we needed

the University of Wsconsin study results to begin that.

And so that -- that part could not proceed in earnest
until we had -- you know, turned out to be the third
iteration of the nodel results to -- to work with

Q So -- so actually, there's a lot to unpack there,

so | appreciate it very nuch, because you antici pated
about the next eight or nine questions.

So when did National M|k Producers Federation
retain the University of Wsconsin to performthe nodel
study -- the first nodel study?

A | can't give an exact tinme, but | would say it was
basically in -- sonetinme in the springtinme of 2022.

Q Whi ch woul d be consistent with the fact that the
runs that Dr. Nichol son provided were for May of 2021 and
Oct ober 2021, correct?

A Yes. We wanted to include to -- to include a --

you know, a recent period, but we wanted to avoid using
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2022 nunbers that were probably subject to this recent
bout of inflation that | illustrated in Figure 2, on the
assunption that that mght be a little non-representative.
W may end up being wong there. But we intentionally did
not take the nost recent highest cost in that current bout
of inflation. W intentionally limted it to 2021.

Q So when did National M|k Producers Federation
receive the first iteration of the nodel results?

A. Probably woul d have been sonetine in the spring of
2021, 2022.

Q And what did the University of Wsconsin do for
t hat study, that nodel run, if you know?

A. That first nodel run, the University of Wsconsin
crew -- there's a long pedigree to that nodel. They have
updated it and run it for various purposes several tines,
| think including several tines since 2021. The nodel has
grown in size and conplexity as the conmputing power in a
| apt op has grown.

And so | think during -- during recent years, the
keepers of that nodel have updated a | ot of the conponents
of it, even prior to us engaging them But the one
thing -- anong others, the one thing that they really
| ooked to our help for was to update the plant |ist,
because our task force had a | ot of know edge of current
pl ants, plants that were going to be closed, plants that
wer e soon com ng onli ne.

And so the first nodel run, the University of

W sconsin fol ks, you know, running the nodel, had -- had
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updated a lot of the parts of it. Then, you know -- well,
go ahead. So that answers that question.

Q Ckay. So -- soO you received the results of the
first iteration.

And what, if anything, did you ask with respect
to, say, maybe this plant information with respect to the
second run -- now, | amfocusing on the second iteration
right now rather than the third. Wat, if anything, did
you ask with respect to the second iteration?

A We took a look at it, at the results, and even
after the first run, we concluded that the nodel results
even of that first run were a relatively good
representati on of what our specialists, with all of their
| ocal know edge, understood m ght be a -- you know, a

reasonabl e current Class | differential surface.

W -- we didn't -- other than providing sone
updated plant information, | don't recall we made any
maj or changes. W will -- our -- our next witness is one
of the -- is the current keeper of that nodel, and so he
probably woul d be better -- you know, better informed in

terns of what we fed back to themat that tinme. And so |
woul d recommend you keep that question, make sure you ask
himthat question as well.

Q | appreciate your attenpt to deflect to him but
for the nmonent, if | may, | at |least want to explore,
since you are the witness for National M|k Producers
Federation, and the other w tnesses, 20 or so, are either

Dr. Ni chol son or individual NWPF nenbers. |'mtrying to
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just focus and understand from everybody. So | get it if
you don't have the precision, that's fine, | just want to
under st and what you recoll ect.

So when did you receive the results of the second

iteration?

A It would have been several nonths after that,
after we received the first one. It took sonme tine
between -- between the iterations of the nodel.

Q So early sunmer, md-sumer 20227

A. Probably around that tinme, yes.

Q And then after you received the second iteration
what did you ask of University of Wsconsin before it ran
the third iteration?

A We m ght have added a few nore -- given a few nore
updated plant information, but | don't recall there was
anyt hing of great significance that we -- you know, we fed
back. There was sone -- you know, all of our individual
task force nenbers | ooked at the nunmbers in their
particul ar regions because they were gearing up for the
task of taking the final run and working through the
process of up- -- of adding their institutional know edge
of -- of, you know, the realities of the industry in their

regions to those results.

So they wanted to make sure that -- that the nodel
results were -- were reasonably correct, because we did
not -- we specifically did not want to end up maki ng maj or

changes to what the nodel showed. So we wanted to just

make sure that the results in all of those areas | ooked
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reasonabl e enough so that when we applied the -- the art
part of the process, that we would stick as close as
possi ble to what the nodel results showed.

Q So a few m nutes ago you nentioned, whether it was
the second iteration or the third iteration -- and |'m
going to take it apart -- at first you provided University
of Wsconsin information with respect to cl osed
facilities, correct?

A Yes.

Q So those were plants that were closed, not
cl osing, correct?

A. There may have been a few that were -- we knew
were going to be closing, and so we didn't, you know -- to
the extent that we were sure that they were going to
close, we -- we felt it was not going to be useful to have

that in the nodel results. W wanted to have it as

current as possi bl e.

Q And what about the plants that you understood to

be being built, what -- what categories of plants would
t hat include?

A | remenber there was, | think, a butter powder
plant. But again, | would refer you to our task force

nmenbers' testinony because they woul d know much nore

specifically what they fed into that process in their own

regi ons.

Q You nentioned the art. Oher than the plants that

were cl osed or closing, or the plants that were planned or

you t hought woul d open, and recognizing | should ask
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others the details, did you, for the third iteration,
provide the University of Wsconsin with any informtion
about the art?

A. No, because we understood particularly by the

third run, what the nodel could do, which was amazi ng, al

the detail that it could do. But everybody who was
involved in that art part had done this sort of thing
before, and they knew the kinds of things that was | ust

not likely to be incorporated in the nodel. Because we

had a very good idea of what the nodel could and what the
nodel couldn't do, and we were planning to, and preparing

for, and did, apply that institutional know edge that the

nmodel was not able to take into account. And there wll
be plenty of testinony about what those things are

originally.

Q I"mvery well aware.
A Yes.
Q But -- but what kind of experience -- so let's

backtrack for a m nute.

The last tine the Class | differentials were
updat ed nati onwi de was during Federal Order reform
correct?

A That's correct.

Q And then the only other changes were fromthe
Sout heast hearing, which was decided at the end of
February 2008, correct?

A. That's correct.

2023

Q So did these -- when you say that these people had
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been invol ved, are you saying that outside the Southeast,
t hese were peopl e who had been involved in Federal Order

reformin this art?

A They were people who were aware of that process of
t he nodel results, and -- and what would -- what was
generally needed to -- to work with the nodel results

suppl ying that institutional know edge of their |ocal
ar eas.

Q And is it National M|k Producers Federation's
view that the use of the art nade nodest changes to the
nodel ?

A. Yes, we think it has.

Q So to the extent that we have seen on the USDA
website the results of the nodel, you would agree with ne
that even after the third iteration, the nodel used the

current base Class | differential of $1.60, correct?

A That's correct.

Q When did the concept of increasing the base price
from$1.60 to $2.20 arise?

A Throughout the current, the entire process of

working with the various runs of the University of

W sconsin nodel, the University of Wsconsin personnel,
Dr. N cholson, Dr. Mark Stephenson enphasi zed to us what
we al ready kind of knew, that the nodel did not solve for
the base -- the lowest differential, that it only solved
for relative differences. That the nodel basically cane
out wwth -- and, again, the differences between the

various locations. And that they continuously asked us
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what should we set the base differential, the $1.60, even
t hough that did not affect -- they did not need that
information for their actual analysis of the spatial

di fferences.

Qur group was preparing to do the hard work of
| ooki ng at taking the geographic spatial relationships
and -- and nodifying themfor things that the nodel could
not do. W specifically put off the discussion of what
the mnimnumdifferential should be until we conpl eted that
ot her process, and then turned our attention to what it
shoul d be. The $1.60 was nai ntai ned t hrough t he nodel
runs because it was what was in the current Federal Order
provi si ons.

Subsequent di scussions with working with the nodel
results led us to conclude that since the $1.60 was based
on several cost factors, and those cost factors had gone
up, just like the cost factors affecting the spati al
di fferences had gone up, that we needed to | ook at
nodi fyi ng that $1.60, and we concl uded that that should
now be raised. The |owest Class | differential should be
rai sed to $2. 20.

Q So isn't it true that one of the considerations
for National M|k was that when you saw the third
iteration, or naybe even the first and second at $1. 60,
there were | ocations, especially in the West, Southwest,
where the differential went down fromthe current
| ocation?

A. | believe there were sone of those, yes.
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Q So how specifically did National M1k Producers
Federati on devel op the base $2.20 used in the nodel to add
the $0.60 to the $1.607?

A There w |l be, again, extensive testinony on that.
But we used the basic framework that USDA used, that USDA
and Federal Order Reformidentified three conponents of
t hat $1.60, and we basically updated those three
conponents.

Q So just to be clear, in the $1.60 today,
transportation costs are not part of the $1.60, are they?
A. No. They are part of the spatial differences.

Q Did National M1k, in considering the devel opnent
of the $2.20 instead of $1.60, include transportation
costs in any way in that $2.207?

A. |"mnot sure that it officially incorporated
transportation costs. There is a conponent of the cost of
assuring a supply of Class | mlk in one of the three
factors. But our concern -- our -- our feeling was
transportation costs were properly covered in the spati al
differences that were solved for the University of -- in
the University of Wsconsin nodel, as nodified in sone
cases by the further work of our task force nenbers who
had know edge of | ocal narket conditions that woul d not be
reflected fully in the nodel.

Q And | appreciate that. And, yeah, again, |I'm
going to have that opportunity to exam ne the other
wi t nesses for National MIk, the nmenbers of National MIKk.

And again, I'mjust trying to understand fromyou what

TALTY COURT REPORTERS, INC. 6852
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Oct ober 04, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

your understandi ng was.
So -- so you nmentioned that there's the three
el ements of the $1.60.
As | read the testinony, there's extensive
di scussion of the issue of Gade Ain the testinony that's
going to follow you, correct?
A. That is correct.

Q And there's testinony about the inversion issue,

correct?
A That's correct.
Q But | did not see any discussion about the other

two factors in the base; is that correct?

A What are other the two factors?

Q | think one is viewed as bal ancing, and one is
viewed as the cost of the incentive to get mlk away from

manufacturing facilities.

A. Ckay.
Q | did not see that in the discussion
A. | thought those were two of the three.

Q Right. Those are two of the three, and the
Gade Ais the third, correct?
A. Correct.

Q | just wanted to be clear that as | read the
testinmony -- and there's a |lot of testinony here and |
could mss sonmething -- as | read it, the discussion is

focused on the Grade A and then separately this issue of
i nversion.

Am | correct in the universe there as | understand

TALTY COURT REPORTERS, INC. 6853
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 04, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

it?

A. In ternms of our testinony, | can't answer that. |
think you will have to wait for the testinony to followto
speak for itself.

Q Ckay.

THE COURT: M. English, can you renenber where
you are and |let us take a ten-m nute break?

MR, ENGLI SH:  Absol utely, Your Honor.

THE COURT: Excellent. Let's go off record --
well, first of all, when you cone back. Cone back at
9:30. Let's go off record at 9:17.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 9:35 a.m

M. English, you may proceed.

MR. ENGLISH So | want to start where | left off,
and then go backwards just for a couple seconds.

BY MR ENGLI SH:

Q | understand and appreci ate your comment that you
beli eve there are ot her people who know nore or the
details of the 2.20, correct?

A Yes.

Q There's a | ot of testinony.

So could you help nme, which of the wi tnesses who
are going to cone after you are the best ones, in your
view, to tal k about the 2.207?

A. The first NWPF witness, M. Jeffrey Sins, wl

spend tinme in his testinony on the 2. 20.
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Q Ckay.

A. And M. Eric Erba is going to spend sone tine on
that as well.

Q So you think -- I -- I'"mnot saying others can't
or won't, but those two --

A Right. Those two are going to hit, you know, the
mai n substance of that.

Q | forgot to ask earlier because -- well, whatever
reason.

Whien did National MIk receive the third iteration
of the nodel ?

A. That was, | think, as late as early COctober of
2022.

Q And in reference to a question | asked, you said
that there were sone nodest nunber of changes to the
nodel .

| s there anywhere we can find a summary of the
changes?

A. Probably the best way to get that information
is -- would be to -- to ask Dr. Nicholson fromthe
Uni versity of Wsconsin because he received those changes
and was responsi ble for making them so he has that
know edge of the actual work of doing that.

But nostly it was basically plant lists, updating
plant lists, and specifically the recommendati on on the
fuel costs to use. VWich, as | had nentioned earlier, we
intentionally did not want to have -- we wanted to have

2021 fuel costs, which was, you know, prior to a major
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escal ation of those costs that occurred in 2022. W did
not want to use the higher nunbers of 2022.

Q Do you recall whether he declined to accept any of
your suggestions?

A. | don't recall that he declined to accept any of
them He was very interested in our know edge for
updating the nodel, and he very specifically did not
indicate in any way that he thought any of the things that

we provided himin the way of updated data were

i nappropriate for -- you know, for the purposes of his
anal ysi s.
Q And | apol ogi ze because we actual ly just

di gressed, which was ny fault.

VWhat | was referring to was, when we were talking
very briefly and just initially about the art that was
applied after the third iteration, | thought we talked
about the fact that there was sort of a nodest nunber of
nodest changes; is that correct? By -- fromthe art?

A. How woul d you descri be -- define changes?

Q Ckay. So you received the third iteration --

A Yes.

Q -- and after you received the third iteration
that's when your experts got together and consulted and
applied, | thought you used the word art, correct?

A Yes.

Q And | thought, and I mght -- we m ght have

m sunder stood or m sconmmuni cated -- that you said that
there were -- you know, those -- that art resulted in
TALTY COURT REPORTERS, INC. 6856
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nodest changes to the results of the nodel.
Did | have that right?
A. Yes. But there were npbdest -- nobdest changes to
t he nunbers that the nodel cane out. W did not ask that

any of those changes were incorporated back into the

nodel .

Q Ckay.

A. The nodel was an objective thing. W were -- we
were doing that art part, you know, before -- you know,
during -- starting with -- with sone of the earlier

iterations, because we were under a tineline to present
our final recomrended price surface to our deci sion-naking
bodi es.

Q So -- thank you

And | think you answered a question that you --
you did not go back to the University of Wsconsin,
when -- again, when you made the art changes, correct?
You did not?

A No, we did not.

Q And so when | asked ny question inprecisely and
asked about the National MIk nodifications to the nunbers
fromthe nodel, | was asking is there sonmewhere where
there's a one-page or two-page or whatever sunmary of what
t hose nodifications were, or are?

A. | don't know of one that is publicly avail able.

Q So essentially, one needs to read the 20, plus or
m nus, testinonies that are about to followin order to

get all of that?
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A The testinonies that follow will describe in
consi derabl e detail where those -- those changes to the
nodel results were made, which is very, very regional,
very local, and therefore, the nost pertinent.

Q So a nonent ago you said that the process to
provide the National MIk nodifications started at sone
point prior, | think to the third iteration.

Do you know when they started?

A. Probably woul d have started sonetine during --

during the summer of 2022. | did not keep a log of all of

t hese changes.

Q Were there central principles involved for the
changes?

A. The central principles were basically understood,
you know, by the folks -- the task force nenbers that were

specifically going to work on that in their regions. And

t hey were made based -- you know, by people who had done
this sort of thing before. | can't tell you exactly
whi ch -- which process and procedures they were used for,

but the peopl e invol ved had experience with this, and so
t hey kind of knew what was invol ved.

You take, in this case, you know, the results of a
conput er nodel that does a wonderful job of getting you,
pi ck a nunmber, 90% of the way, but there inevitably --
when you are doi ng sonething as inportant as setting -- of
recomrendi ng what the Class | differential should be, you
cannot take the results of a nodel, no matter how

wonderful it is, wthout adding sonme particular --
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particular things to it that based upon the institutional
know edge of experts who know about noving mlk in their
particul ar areas.

Q Was sonebody overall in -- for want of a better
phrase, in charge of these conmttees?

A M. Jeff Sins was fornmally the chair of the
Class | surface working group, but there was no, you know,
master plan. There was basically -- it was primarily, you
know, getting -- getting the folks to get the work done
and putting their individual expertise in. And
particularly in the areas where there was no one person
who had the detailed institutional know edge of what the
changes to the nodel for the Class -- you know, for the
differentials in a particular region. Nobody in the group
had that know edge of every one of the 3100-sone county,
city, and parish differentials. It was a rather
decentral i zed process.

Q But were there sort of common precepts?

A Yes.

Q What were the commobn precepts?

A The common precepts were things such as -- let ne
gi ve you an exanple of the ones, because | was not
detailed involved in a lot of this.

As | recall, the nodel showed that there should be
a different differential for the cities in Texas of Dall as
fromFort Wrth, because those cities are sone di stance
apart with respect to the magjor ml k supply serving those

cities in West Texas to the Texas Panhandl e. For
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institutional purposes, it was decided to -- that the
differential, despite what the nodel said, should be the
sane for those two cities because of historic price

al i gnment .

There was a considerable -- wthout being ensl aved
to the past, there was considerable effort and care taken
to make sure that the updating did not do -- you know, |
m ght say, you know, disruptive -- nmake -- make disruptive
changes to existing price relationships, particularly, you
know, anongst plants that are located relatively close to
each other. W tried to respect the fact that the
existing differential surface, even though it was
out dat ed, inposed certain conpetitive relationships that
we did not want to be disruptive of, to the extent
possi bl e.

Q Ckay. Anything el se?

A. Ch, things like there was a feeling that the
di fferences between cities or plants where there was a
nmountai n range in between, where -- where travel tines
woul d be, you know, nore difficult than -- than woul d have
appeared based on the nodel results, sone of those things
needed to be nodifi ed.

And, again, you will -- you will receive

vol um nous testinony fromthose who have the expert

know edge in their areas of those -- exactly those kind of
t hi ngs.
Q Believe ne, |'maware there's vol um nous
t esti nony.
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s it your understanding that the nodel does not
take into consideration issues |ike nmountain ranges?

A It must -- it -- it takes it into account -- the
nodel basically uses standard road m | eages between poi nt
to point, and it has several mllions of those
poi nt-to-point arcs. |t does not necessarily reflect
differences in travel time for terrain. There are a | ot
of areas where there's a |ot of congestion on roads where
the travel -- travel distance would be a |ot slower, and
therefore nore costly in terns of driver tine than the
nodel was able to take into account.

Agai n, the nodel does an incredible job of
i ncorporating an awful | ot of conplexity, but there is
anot her level of conplexity that really needs to be -- to
be taken into account to accommopdate sone changes fromthe
results of even an al nost perfect nodel.

Q Anyt hi ng el se?

A. Those are things that | would nention at this
point. And, again, you will hear many of themin the
subsequent testinony.

Q So on page 6 of Exhibit 299, in the mddle of the
page, which is the fourth paragraph, and you refer to
National M|k used the expertise of nunerous individuals
responsi ble for marketing mlk in National M|k Producers’
menber cooperatives, as well as others that have
| ongst andi ng expertise in the national Cass | price
sur f ace.

Who were those others that have | ongstandi ng
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expertise in the national Cass | price surface who are

not nenbers of National MIKk?

A. | did not inply that those were nenbers outside of
Nati onal M IKk.

Q Ckay.

A. Those were particularly people who were -- who had

know edge of things like transportation, trucking costs,
as opposed to people who necessarily were involved in the
daily novenent of mlk. The people who were responsible
for nmoving mlk on a daily basis are the people we relied
on to really have that -- that -- that boots-on-the-ground
type know edge of these sorts of things.

Q Now, were trucking costs considered in the nodel ?

A. The costs of transportation were included in the
nodel, and | assune that that included however you define
t rucki ng costs.

Q Sol think I"'mtrying to ask -- and, again, naybe
inprecisely -- with respect to the nodifications, the art
that National MIk enployed after the nodel nunbers cane
out, were there persons outside of National M|k who
assisted you in providing analysis for those
nodi fi cations?

A. | guess, how woul d you define outside of National
MIk? | think the vast majority of those -- those changes

wer e made by people who worked for National MIk

cooperatives and were direct -- as directly involved in
moving mlk as -- as we thought was necessary for that
pur pose.
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Q So for instance, was Select M|k Producers
consul ted?

A No.

Q Was Edge Cooperative consulted?

A No.

Q What about the fluid mlk proprietary custoners,
t hose who are nenbers of | DFA, those who are nenbers of
the MIk Innovation G oup, who are --

A. The only nenbers of |IDFA that | know we -- were
i nvol ved were those who were al so nenbers of National MIKk
Producers Federation at the tine.

Q Was Organic Vall ey consul ted?

A. Not to my know edge.

Q So do you know precisely who it was from Nati ona
M Ik who was in each back room where it happened?

A. "' mnot aware there were any back roons.

Q Ckay. These were cl osed-door neetings of National
M I k nmenbers, correct?

A. Can you define cl osed-door?

Q Well, we have just said that Select wasn't
invited, correct?

A Sel ect was not a nenber of National M1k during
nost of that tine.

Q So what I'mgetting at is, you know, you talked
about enploying the expertise of industry, while | think
what you are telling nme is the expertise in the industry
was [imted to National M|k nenbers.

A. The expertise was based upon the task force that
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we put together for National MIk, because we figured we
had all the information, the objective information that we
needed for this process.

Q But, in fact, you know, you excl uded two
cooperatives, Organic Valley and Select, correct? O
three, actually, Edge. Edge, Organic Valley, and Sel ect,
correct?

A. W -- we invited anybody who wi shed to participate
in the process, in the task force process who was a nenber
of National MIk and was willing to supply the
expertise -- time and expertise of their nenbers -- of
their staff that had the knowl edge we needed.

Q WAs an invitation issued to anybody who was not a
menber of National M| k?

A Not that |I'm aware of.

Q Wuldn't it be fair to say that entities |like
Select M|k Producers, Edge, Organic Valley, and nenbers
of I DFA who are proprietary operations would al so have
| ocal know edge of the nmarkets?

A. Wll, let's say if we wanted to have an open
sem nar or workshop and invited everybody in the country
t hat m ght have been able to contribute, we would have had
a nuch bi gger process.

W felt that we had all the expertise we needed.
W were not trying to exclude anybody. W were trying to
get a job done, and we felt that we had the resources to
do that.

Q Wul dn't you agree that there's at |east an
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appear ance of unfairness when sone nenbers of the industry
get to give input to change the nodel results and others
don't?
(Court Reporter clarification.)

BY MR ENG.I SH:

Q Wul dn't you agree that there's at [east an
appear ance of unfairness when sone nenbers of the industry
get to give input to change the nodel results and others

don't?

A | don't think there's any -- any reason why
that -- why that sense would be -- would be significant,
you know. |If you are telling nme that you have that sense,

that's your privilege.

Q Wul d National MIk Producers Federation accept a
nodel that has been nodified by Select to specifically
reflect markets where it has plants and understands the

conditions in the narket?

A. |f Select chose to forward a nodel of that sort,
we would take a ook at it and see if -- and take a
position on it. But that's -- there's -- that is not a

proposal at this hearing.

Q W have to -- we appear to have -- and | said 20
earlier, and maybe that's because | was counting sone
other witnesses -- 17 National MIk w tnesses discussing
di fferent regions on the departures fromthe nodel.

Are there others involved in the National MIk
Producers Federation neetings only who nade red-pencil

adj ustnents who are not testifying?
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A. There nmay be sone. | don't have a full list of
those folks. But we feel that there's a very generous
nunber of our task force nenbers who are involved in the
process who are going to provi de extensive testinony on
what they did in their area, and they will all be
avail abl e to be cross-exam ned.

Q So what kind of horse trading went on in the back
roons given that sonme nenbers operated Class | plants and
ot hers don't?

A "' mnot aware of any horse trading. There were --
no horses were involved, just colored pencils, electronic
ver si ons.

Q So when you | ook at the nodel results, the node
provi ded by University of Wsconsin, gave you a My
nunber, which is spring, and an Cctober nunber, which is
fall, correct?

A Correct.

Q And then National M|k cal cul ated an aver age,
correct?

A That's correct.

Q When National MIk nmade its nodifications, did it
consistently use one, that is to say, all spring, all
average, or all fall?

A. Coul d you define what you neant by all spring, all
average, all fall?

Q All right. So you will have an opportunity in a
nmoment to | ook at the spreadsheets.

The University of Wsconsin provided you a col um

TALTY COURT REPORTERS, INC. 6866

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Cct ober 04,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

of spring nunbers, correct?

A Correct.

Q Wi ch are generally, not exclusively, but
generally lower than the fall, correct?

A Correct.

Q And then it provided a colum of fall nunbers,
correct?

A. Correct. That's -- that's the way the nodel
usual ly --

Q Yes.

A. -- isrun. A spring flush nonth and a fall --
fall --

Q What ever.

A -- tighter supply period nonth.

Q As | asked, and you agreed, that National MIk
added a colum that was average, correct?

A. Ri ght .

Q Ckay.

A Because we knew that the Class | differentials in

par agr aph 1000. 52 were a single nunber. They are not --
t hey are not seasonably variable. So we knew that we had
to work with a single nunber that conbined the two, and
the easiest way to do it was to take a sinple average.
And all of the art part of the process was based upon
that -- the average nunbers.

Q Are you sure?

A. As far as | know. But you can, again, ask the --

ask the individual groups that -- that nade the
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nodi fications to the nodel results. But to the best of ny
know edge, we always worked with the average because we
knew we had to conme up with a single nunber.

Q So you are not aware whether, for sonme |ocations,
spring val ue was sel ected?

A. Not to ny know edge.

Q And simlarly, you are not aware whether in sone
i nstances the fall nunber was sel ected?

A No. | don't recall where the difference between
the spring and fall nunbers was consi dered of great
significance or taken as a mmjor factor that was used in
adj usting the nunbers.

Q What ultimately is the purpose of the nodel if it
is so significantly altered?

A Define significantly.

Q "Il nove on

So on the bottom of page 2 -- the good news is |
have noved on to part 2. This is page 2 of Exhibit 299,
at least | thought it was.

You reference in your testinony that sone precepts
were followed fromthe Southeast hearing in 2007, the
decision in 2008, correct?

A. That experience was -- was avail able to nenbers of
the task force, yes.

Q Are you aware that in that case -- | think there
were three people in this roomwho were at that
proceeding -- in that case, SMA, followed by USDA, applied

an 80% of hauling cost concept?
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A " mnot aware of the details of the considerations
in maki ng that 2008 Sout heast region differentials.

Q To your know edge, is there any 80% of hauling
cost concept applied in the National M|k Producers
Federation nodifications?

A | don't recall a fixed nunber because the
transportation costs -- the primary inpact of
transportation costs in the National MI Kk recomendation
in Proposal 19 cane fromthe nodel, which is based upon
the road network, the fuel costs, |abor costs, and the
like. It was basically frompublic sources. W did not
dictate a particular transportati on cost nunber to the
Uni versity of W sconsin personnel .

They -- we wanted their objective nodel results.
The one thing we did ask was that they use fuel costs
pertinent to the 2021 nonths and not the hi gher costs of
the 2022 nonths that were available at that tinme.

Q And candidly, that woul d nake sense, because if
you are using May and October 2021 data, you would want to
have the data match up, correct?

A Yes. We wanted it to be consistent. W did not
di ctate anything of what we wanted the nodel to show W
sinply provide updated plant information, nmade the
recomendati on on using the cost from 2021, and nost of
the other data was already in the nodel.

Q So on the bottom of page 4 of Exhibit 299, the
| ast paragraph, you state, "The conbination of increased

mles mlk nust nove to serve Cass | narkets and the
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significant increases in the per mlk cost of noving mlKk
is threatening the reliability for mlk suppliers for
Class | use in many Federal Orders.”

So first | note you say "many Federal Orders,”
which is not the sanme thing as all.

So in what Federal Orders is the increased cost of
nmoving mlk threatening the reliability of mlk supplies

in Class |?

A. You know, can you repeat the question again?
Q G ven the fact that you say "many" rather than
"all" in this paragraph, which Federal Orders -- in which

Federal Orders is the increased cost of noving mlk
threatening the reliability of mlk supplies in Class |?

A So in which orders it is threatening --

Q Yes.

A. -- as opposed to --

Q Yes.

A. Well, the Texas order is one that we have -- you

know, that cane to mnd particularly, and there will be
testi nony on that.

The Texas market, population is growing. The main
urban centers are in east and south Texas, and the mlk
supply in Texas, the local mlIk supply is noving from
areas closer to those popul ation centers, is noving out
pretty -- pretty specifically to the Panhandle area in
West Texas.

In areas closer to Dallas/Forth Wrth, Houston,

San Antonio, those nore local mlk supplies are declining.
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And that's -- that was a kind of a -- a -- you know, a
maj or exanpl e of areas where the m |k supplies were noving
to areas nore distant fromthe consum ng centers where the
fluid mlk plants were. Those hauling distances are

I ncreasi ng.

And there happens -- because the West Tex- -- the
Texas Panhandl e is an area of production growh, it is a
fact of the current dairy industry that new plants are
being built in areas where the m |k supply is grow ng.
Particularly, as the general patterns of consunption of
dairy products are shifting fromfluid to manufactured
products such as cheese, butter, and ingredients for the
growi ng export market and grow ng food nmanufacturing uses
domesti cal |l y.

So we have a situation where the mlk supply is --
the availability of manufacturing plants near the areas of
mlk supply is growing, and the availability of mlk
supplies closer to the fluid mlk consumng areas is
declining. And, therefore, hauling distances from where
the mlk is produced to where it's needed for Class | use
are increasing. And you will see that in many of the
testinmonies to fol |l ow

Q "' mgoing to cone back there, but -- okay.

Many Federal Orders, so after Texas, which is the
Sout hwest order, what other orders are the increased costs
of moving mlk threatening the reliability of mlk
supplies in Class |?

A. | would leave that to the individual testinony.
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You wll have all the information you need on that.

Q Ckay. So let ne cone back to Texas. And |I'm
going to try to avoid pulling Exhibit 39 again, but you
have been here for nmuch of the hearing when we have tal ked
about perfornmance standards, correct?

A Yes.

Q And | need -- even just yesterday, | pulled

Exhibit 39, which is the changes in performnce standards,

correct?
A. Can you define the performance standards, then?
Q This is the order provisions with respect to what

percentage of the mlk needs to be, you know, shi pped
or -- to Cass | plants, diversion limts --

A Yes.

Q Ckay. That's what | nean

A Yes. | don't have particular expertise in
appl yi ng those because we don't -- | don't -- we don't
nmove mlk in National MIk, but I'maware of those --

t hose provi sions.

Q But you know, one, that there's been no call for a
hearing in Order 126, which is the Sout hwest Order, since
sone tinme in the m d-2000s to change those performance
standards, correct?

A Not that |I'm aware of.

Q And there's been no increase in the performance

standards by the Market Adm nistrator, correct?

A. Cenerally, the -- I"mnot aware of increases in
performance standards, but | -- | would not swear to that
TALTY COURT REPORTERS, INC. 6872
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under oat h.

Q Ckay. So isn't it true that to the extent C ass
handl ers, who do not have an opportunity to depool, to the
extent there is any quid pro quo for paying a d ass |
differential, that the point of that is to get mlk to
their plants, correct?

A. Can you repeat that question, please?

Q You agree -- |'Il break it up. You agree that
Class | plants are the ones who are captive to the system
and nust always be in the pool, correct?

A. Pool distributing plants nust pool their mlKk,
yes.

Q And whet her explicit or inplicit, the quid pro quo
for that paynent of a Class | price that is higher or at
| east generally higher than the other class is that they
will have priority to get mlk to the fluid plants,
correct?

A. Coul d you define the parties to the quid pro quo
that you are referring to?

Q The order expressly provides, one, that C ass
handlers wll pay a Class | differential, the very thing
that's at issue in Issue 5, correct?

A Correct.

Q Ckay. The order al so provides performnce
standards, that is to say if you want to be in the pool,
for those people who don't have to pool, you have got to
do certain things, correct?

A. That's correct.
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Q The point of those performance standards is to
nove mlk to Class | plants, correct?
A That's correct.
Q Okay. | think we have heard a fair bit of
testinmony this hearing, nmaybe not by you, that a purpose
of higher Cass | plants is to cause or otherw se --
t hi nk one person used the phrase "force" -- other classes

of mlk to pool.

Isn't it the case that since that pooling is

mlk is threatening the reliability of ml|k supplies of

differential that is already being charged is so diluted
that the people actually incurring the cost of delivery
don't have an incentive to do so?

A. | don't know all the nmat henatics of that, but --

are getting fromsupplying Cass | mlk, which is
expensive, is not returning enough revenue given all of
the costs that they are incurring to do it.

There's a parallel that | have pointed out, and
has provided testinony that the cost of manufacturing

dairy products has increased and is not being covered by

mlk to fluid plants has increased, and that -- and the

fundanmental nechanismfor ensuring that fluid plants get

vol untary, when you say that the increased cost of noving

Class | in Texas, what you really nean is that the C ass |

you will hear it in other testinonies, that just as |DFA

the current Make Al |l owances, a point in which our nenbers

generally agree, simlarly, the cost of supplying dass |

but the -- our nmenbers are telling us that the return they
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adequate supplies of dass | mlk are the Cass |
differentials. That's the basic foundation of the Federal
Order program Those current differentials are no | onger
adequate to the task, and we're proposing that they be
adjusted for -- to conformw th current realities.

Q What |'msort of specifically getting at here, is
nmy under st andi ng was when you say, on the bottom of
page 4, that the conbination of increased mles mlk nust
nove to serve Cass | markets, and the significant
increases in the per mlk cost of noving mlk is
threatening the reliability for mlk suppliers for Cass |
use, that you are nmaking that statenent as a justification
for nodifications of the University of Wsconsin nodel
resul ts.

Am | correct?

A. We believe the University of Wsconsin nodel
results reflect that the reality of supplying mlk, the
cost of supplying mlk to -- for Cass | plants throughout
the United States, and we use that as a basis to cone up

Wi th our recomrendations in Proposal 19.

Q But as you have stated -- and I'I|l have the
pl easure or opportunity, and so will M. Sins, to discuss
at sonme length Texas -- you have gone through -- you,

National M|k nmenbers, have gone through sone significant
effort to justify nodifications to Texas fromthe
Uni versity of Wsconsin nodel results, correct?

A Correct. In general, the nodifications that

National M|k rmade based on the institutional know edge of
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their -- you know, our nenbers' staffs that have expertise
in their local markets were relatively nodest conpared to
the -- to the results of the University of Wsconsin
nodel , which is a greatly expanded and i nproved version of
t he nodel that was used by USDA to establish the current

Class | differentials.

W didn't cone with -- we didn't invent this
process of using the University of Wsconsin -- previously
Cornell University -- nodels as the basis and then maki ng
sone fine-tuning adjustnents fromthat. That was -- that

was the procedure that the Departnent initiated in Federal
Order reformto conme up with the current differenti al
structure which was considerably different than the
previ ous one, which kind of zoned everything out of Eau
Claire, Wsconsin.

Q Well, let's not tal k about Eau Cl aire.

So |l think I'I'l probably nove on, but | confess,
| "' mvery confused about what's going on in Texas. And for
t hose who know ne, when | entered this wonderful business
in 1985, it's because of Texas.

Sol -- 1 -- what I'mtrying to get at is if, as
you say, there's all this new cheese production com ng on
in the Sout hwest because of the value of mlk used in
cheese versus fluid mlk, why when we have declining mlKk
supplies -- I'"'msorry -- declining fluid mlk consunption,
if that is the case, why are we further increasing C ass |
prices?

A. We are proposing an increase in Class | prices to
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account for the increased costs of supplying mlk to
Class | fluid plants for all the reasons of | have
outlined, and you will hear in great detail by further
W t nesses.

The fundanental purposes of the O ass |
differentials is to provide -- facilitate the provision of
an adequate supply of fluid mlk for -- for Cass |
manuf acturing. And, therefore, we are basically just
updating the standard procedures for evaluating and, you
know, the proper level of the Class | differentials, which
have not changed, nostly, in alnbst a quarter of a
century, while the costs that -- that -- and the
structural changes in the dairy industry that are
pertinent, directly pertinent to the proper |evel of the
Cass | differentials, have not changed.

We're sinply proposing an update to the -- to the
current Class | differential structure based upon the
provi sions of the -- of the Federal Order and its
pri nci pl es.

W are -- we are not aware that the 1937 Act
i ndi cates that the Federal Order programis responsible
for maki ng changes in the consunption of Americans -- of
t he American popul ation of fluid mlKk.

Q But shouldn't it be relevant -- you said in the
quarter century since they've been nodified, those costs
have gone up. The sane tine in that quarter century,
Class | utilization in Federal Orders, which now includes

California, is down to 28% and if you excl ude Federal
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Oders, it's 18% correct?

A Yes.

Q So leaving aside all the testinony we have had
about the Southeast, don't we really have a plentiful
supply of mlk, it's just that the incentives we have
aren't getting to where it's needed?

A. Define plentiful supply of mlKk.

Q |'d say 82% of m |k being used in other than
Class | is plentiful.

You don't agree?

A. No, | don't agree with that. Because
manuf acturing those -- transformng mlk into those other
dairy products in fluid is just as inportant to the -- you
know, to the dairy industry as trans- -- as transform ng

that mlk into fluid products.

Q So both in your testinony on page 6, second
par agraph, and in response to sone of my questions, you
have referred to alignnent as one of the criteria for the
National M Ik nodifications, correct?

A. Say that word again?

Q Al'i gnnent .
A. Ali gnment ?
Q Correct.

A Yes.

Q Are you quite certain the National MIk has
honored alignnment in its private neetings?
A Yes, to ny know edge. Qur nenbers who are

actually responsible for supplying mlk for Class | use
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are acutely aware of the disruptions that can be caused by
Class | differentials in, you know, nearby counties being
out of alignnent --

Q Are you --

A -- and they have sought to correct sone of those.

Q Are you aware of exanples where National MKk
Producers Federation's intent to ensure historical price
al i gnment were made even if the nodel concluded that
the -- that the values were significantly different?

A. |'"'mnot aware that we nade maj or changes in the
alignment fromthe nodel results to the final Proposal 19
results. | nentioned an exanple in Dallas/Fort Wrth
where the nodel showed, as you woul d expect, you know,
where there's, what, a 30-sone-mle difference between
t hose, that there would be, you know, a small difference
in the nodel results. For -- for -- you know, for other
reasons we decided to -- to make themthe sane. W did
not consider that to be a nmjor deviation.

"' m not aware of anything where we -- where the
nodel said the two nearby areas should be, you know, the
sanme or, you know, roughly simlar, and we ended up naking
themvastly different. W respected the general alignnent
scenario that the nodel gave us in alnost all cases.

Q For the red -- | think you used the word
el ectronic pens, or conputers, alterations, was there a
limt on the nodification size? That is to say, could it
be nore than $0.10?

A. We | ooked at trying to keep the nodifications from
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the nodel as mninmal as possible, but we did not, to ny
know edge, say this is the maxinum W had a genera
sense of that and -- and again, the results show t hat
t hose changes fromthe nodel results were relatively
nodest, particularly as a percentage of the Class | price,
but I'mnot aware that there was a binding imt, you
know, you cannot -- you cannot come up wWith a change that
was nore than X dollars per hundredwei ght, or cents per
hundr edwei ght .

Q So in answer to questions fromyour counsel, you
i ndi cated that the pages 12 through 82 of Exhibit 299,
marked originally as Exhibit National M|k Producers
Federation 35, contains the proposed county-by-county
Class | differentials with the two corrections you nade
t oday, correct?

A Correct.

Q Where in National MIk Producers Federation's

pre-submtted testinmony can | find the county-by-county

Class | differentials that resulted fromany -- one or
nore -- of the University of Wsconsin nodel runs?
A W submtted in our -- in everything we submitted

to USDA in our petition, in our testinony, we basically
used the structure of the Federal Order regulations in
par agraph 1000.52 as a nodel, which -- which did not --
whi ch basically stated these are our recommendations for
the differential. It was not a didactic exercise that we
supplied that informati on where we wanted to show

everything we did. W're not trying to hide anything, but
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we did not feel in our formal request to the Departnent
and our testinmony that it was necessary to provide all
t hat information.

Q So et nme just be clear. The one set of nunbers
that | believe -- and | could be wong -- that are
pre-submtted or at this point you have submtted as
Exhibit 299 for the proposed class and differentials and
any justification for themin terns of the -- as opposed
to what testinony |'mgoing to get -- is found on pages 12
to 82 as corrected of this exhibit, correct?

A. That is our Proposal 19. You wll hear plenty of
testinmony from-- fromtask force nenbers in their own
areas of the specific changes they made to the nodel
results and how they nodified them based upon their
addi ti onal information.

Q Now, to be clear, as you referenced a m nute ago,
the petition that you nade to USDA and i nformation
supplied to USDA, absent sonebody putting that into this
record, whatever you filed with your actual petition and
t he backup materials that m ght have been submtted, are
not part of the record unl ess sonebody nmakes them part of
the record, correct?

A. The only thing I'maware of as part of the record
is the differentials that we proposed in Proposal 19.

Q Whi ch are found in Exhibit 299, correct?

A Correct.

Q But, in fact, National M|k Producers Federation

submtted to USDA significant spreadsheets with respect to
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the nodel runs and National MIk's -- back in May and
June, correct?

A. Yes. | believe that we provided our -- you know,
t he nodel information to the Departnent as pertinent
information to support our proposal.

Q Ckay. But at least as of this nonent, they are

not in the record, correct?

A. | have not seen themin the record.

Q s National MIKk planning to put themin the
record?

A | can't answer that because | don't know the

answer to that question.
Q Al right.

MR, ENGLI SH:  Your Honor, it may nmake sense to go
off the record as | pass out -- we pre-filed MG 29 and
M G 30, | have lost track, Monday night, so it's been
avai |l abl e since, you know, USDA posted it at |east Tuesday
norning. And, of course, what | w Il pass out has been on
t he USDA hearing website, if not an exhibit, since this
sunmer, so it's not a surprise to anybody | believe. But
if I may hand them out.

So pursuant to the rules, ny understanding is that
we nust provide four printed copies as a courtesy.
Not wi t hst andi ng the expense, we have 25 with us. W can't
share, you know, one for every single person, but we
want ed to nake avail abl e obviously to Your Honor, the
w tness, nyself, and a few others. But we have the four,

| believe in color, and to save a few pennies, the others
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beli eve you have a copy at the nonent. | don't believe
the witness has a copy.

THE COURT: So mne cones fromEnmly. And are
t hey already marked? Ckay.

MR, ENGLISH Okay. So | earlier said MG 29 and

30. | should have said MG 28 and 29.

So | would ask that MG 28 be marked as 300. |
believe National MIlk is disappointed but -- you know,
they are not 300 on this but -- and that M G 29 be 301.

| s USDA going to supply a copy to the w tness or
do we need to provide that?

M5. TAYLOR: W can give a copy.

THE COURT: Ckay. W remamin on record. | just
want to state how we mark these. It is, as M. English
requested, Exhibit MG 28 is Exhibit 300.

(Exhi bit Nunber 300 was marked for

i dentification.)
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are black and white. So if we can go off the record to

di stribute these.

THE COURT: Al right. Let's do. | need to
stretch sonme, too, so let's take ten mnutes. So pl ease
be back and ready to go at 10: 40.

We go off record at 10: 27.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 10:41 a.m

MR. ENGLI SH: So, Your Honor, we have passed
things out. | think USDA is still nmaybe marking. | don't

6883
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1 THE COURT: Exhibit MG 29 is 301.

2 (Exhi bit Nunber 301 was marked for

3 i dentification.)

4 THE COURT: | amone of the bl essed people who has
5 col ored copies, but there's not nuch colored, actually, is
6 there, M. English? The person that has black and white

7 i s not disadvant aged.

8 MR. ENGISH: Well, since | don't have one in

9 bl ack and white, | can't say. Even with ny eyesight, |

10 beli eve they are not di sadvant aged.

11 And by the way, | want to note that as we passed
12 them out, we passed themout in one binder clip so that --
13 that those people in the audi ence should note that MG 28
14 is the first 54 pages of what was passed out with one
15 bi nder clip, and then M G 29, which is now Exhibit 301, is
16 the 54 pages that follow So if you are confused because
17 you have only one big docunent, it's because we -- in
18 order to produce them and pass themout, we did it that
19 way, but they are two separate docunents.
20 THE COURT: And just for the record, M. English,
21 what size paper is this that they are printed on?
22 MR. ENGISH: | believe it is 11x17.
23 THE COURT: Thank you.
24 MR. ENGLI SH: And the people who actually know say
25 l"mright.
26 THE COURT: Very good.
27 MR. ENGLISH: So as | said before we went off the
28 record, Your Honor, electronic versions were submtted to
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USDA Monday night, but also | would note that these were
submtted by National M|k to USDA

It's ny understanding that Exhibit 300 was
submtted in May of this year, and that Exhibit 301 was
submtted in June of this year. But | can -- | can ask
the wi tness sone questions.

Further, Your Honor, | represent that these

docunents that were submtted, were downl oaded fromthe

2023

USDA website, and the only change is the header and footer
where we added M G Exhi bit Nunmber 28 or 29, and pages 1 of

54 as requested by USDA for subm ssions.
| also note that each docunent at the bottom has
the URL where they can be found -- very small print, but
it's there -- and I'"'mnot going to attenpt to read that,
as they are on both the paper copies and the electronic
ver sion.
THE COURT: Thank you, M. English. And you may
continue to question.
BY MR ENGLI SH:
Q So, Doctor, do you recognize Exhi bit 3007?
A Yes.

Q And this was submtted to USDA by National MIK in

May of 20237
A Yes, | believe so.
Q And simlarly, do you recognize Exhibit 3017
A Yes.
Q And was that submtted to USDA in June?
A. | wll take your word for it, those dates of
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subm ssion. W did -- we did supply this information to

USDA. And to ny understanding, that the -- Dr. N chol son
is intending to also enter these simlar information into
t he record.

Q Well, actually, that anticipates ny next question,
because it is -- would you agree with ne that -- so let ne
say for the record that there are colum letters A through
S on Exhibit 300, and colum letters -- well, it goes
through S, but there's no nunbers past O so A through O
on 301.

And so when you say that Dr. Nicholson wll supply
sonething, in fact, he can supply only a part of this,

correct? Because --

A. "' mnot sure what he's planning to supply, but in
terns of the basic information, we -- we have not intended
to keep this private. This is -- we have nade this

i nformati on avail abl e.

Q Sir, | did not nmean in any way, shape, or formto
inply that's what it was. |, frankly, was concerned --
| est sonebody think it was part of the record, | have had

an off-the-record conversation with one of our coll eagues
here who was, like, oh, | didn't realize this wasn't in
the record. So it certainly is not inplied. Cbviously we
have had access to it, so | don't disagree that it's been
publ i c.

A Yep.

Q Absolutely. But -- but let ne -- let ne see if |

can be clear. And so let nme run across the colums with
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what has been called for ne, ny nmagi c decoder pen.
So | want to start and di scuss Colums A through
E, and then Colums F and G
Colum Ais sinply a nodel county identification
nunber, correct?
A. Yes. Sequential nunbers 1 through presumably
3100- sonet hi ng.
Q And Colum B is the county -- county nane,
correct?
A County, city, or parish.
Q County, city, or parish, thank you for the
clarification.
And Colum Cis the state nane, correct?
Correct. I'mworking fromthe first page.
The state abbreviation, correct?
Correct.
Q And then the Columm Dis actually the full state

> O >

nane, correct?
A Correct.
Q Then we have colum E which is called the FIPS
code.
Do you -- we may have to ask Dr. Stephenson, but
do you know what the FIPS code is?
A It seens to be a code that identifies individual

counti es.

2023

THE COURT: And just for the record, would you say

the letters that conprise "FIPS"?
MR. ENGISH F-I1-P-S
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BY MR ENG.I SH:

Q Ckay. And those all canme fromthe University of
W sconsin nodel, correct?

A Correct.

Q They were delivered to National MIk as a --

A They correspond to what's currently listed in
terms of identifying county, cities, and parishes in
par agr aph 1000. 52.

Q And then Colum F is the nodel result for the
spring, or May of 2021, correct?

A Yes.

Q And this is the result of the third iteration
correct?

A | believe so.

Q And so Colum F cane fromthe University of
W sconsin, correct?

A. Correct. But you will need to direct that
guestion also to Dr. N cholson to confirm

Q And | -- | have a cross-exam nation for him So,
yes. Thank you, though.

But -- but you -- your understanding is that
Colum F cane fromthe University of Wsconsin nodel ?

A. This is the way we received the nodel results. |
cannot confirmevery single nunber in there. But | -- |
assunme that this is -- if it cane fromthe website,
assune this is the correct final nodel results.

Q Ckay. And then we have Colum G which is the

equi val ent of Columm F, but this tinme, however, it's the

TALTY COURT REPORTERS, INC.
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fall or October 2021 University of Wsconsin nodel result,
correct?

A Correct. Correct.

Q Ckay. Am | correct that once we get past
Colum G everything else on colums -- Exhibits 300 and
301 were derived not fromthe University of Wsconsin
directly, but from National MIk?

A It appears to be so. You are taking differences
bet ween the May and COctober results, you are taking
di fferences between the May results and current, and sane
thing wth Cctober.

Q So to be clear, if we just put, you know,
sonet hi ng over the docunent, you know, everything |eft of
the |ine between G and H cane fromthe University of
W sconsin, correct?

A Specifically E -- excuse ne -- F, Greally were
the main things that came fromthe nodel.

Q Ckay.

A. Everything el se, you know, the nodel results
i ncluded a | ot of these cal cul ations, but the guts of what
came fromthe nodel are Colums F and G

Q Ckay. And | guess what you are saying is
Colums A through E are basically effectively lining up

with the Federal Order | anguage?

A Label s.

Q Label s, okay.

A Yes.

Q And then -- but everything to the right, so to
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speak, so Colums -- on 300, Colums H |, J, K L, M O
P, Q R S were added by National MIk, correct?

A. | assume so, because they are -- just know ng how
spreadsheets work, these |look like they are fairly sinple
cal cul ations from Colums E, F, and the current
differentials, and basically what's currently in
par agr aph 1000. 52.

Q And so maybe this would be the better way to ask
t he questi on.

Dr. N cholson did not provide the information in

t hose cal cul ations done in Colums H through S, correct?

A. | don't recall exactly what -- what -- what was --
there were sone cal culations that the -- Dr. N cholson's
provi ded, just as output. But these were -- in all cases,

t hose are sinple conparisons, very sinple cal cul ations.
And anybody -- whoever made them they were pretty
strai ghtforward cal cul ati ons.
Q So while you and | nay believe they are

strai ghtforward cal cul ati ons, for purposes of the record,
let's see if we can quickly go through.

So Colum His |abeled October to May differences.
So what is that, exactly?

A. That is a difference between the nunbers on each
line and from-- between Colums G and Col umm F.
Q And Colum | | abeled current differential at -- is

basically if you go to part 1000.50 adjusted for the
Southeast in 51, that's the current differential, correct?

A. Yes. Adjusted for the Southeast, yes.
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Q And then Colum J says May-current.
What is May-current in Columm J?
A That's the difference between the nunber in
Col um A on each line and the nunber in Colum I.
Q |"'msorry, did | hear you say A or did you nean --
A Excuse nme, F. Colum F and Col um I.
Q And then -- so K would be the difference between
Col um G and Columm 1 7?
A That's correct.
Q Ckay. And then Colum L, what is Colum L?
A. Col um L shoul d be the average of the nunbers in
Colum F and Colum G
Q And then so Colum Mis the difference between
Colum L and Col um J?
A Colum -- Colum I.
Q | .  Thank you.
THE COURT: State again in one sentence what it's
the difference of?
MR, ENGLI SH:  Thank you.
BY MR ENGLI SH:

Q Colum Mis the difference between Colum L and
Colum |, correct?
A That's correct.

Q And Colum N is certainly the Federal O der nunber
where the county is |ocated, correct?

A Yes. If the county is located in the marketing
area of the Federal Order, that Federal Oder nunber is

given in Colum N.
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Q Ckay. And then Columm O is proposed C ass |
correct?

A. Yes. That is the -- that is the proposed nunber
that was in Proposal Nunber 19.

Q Sol'"'ma little confused. Colum O is |abeled
Proposed Class I, and Colum S is New Proposal.

How are Columm O and Column S different, if you
know?

A. Can you repeat that?

Q So I'mlooking at Colum O, which is | abel ed
Proposed Cass |, and then | | ook over at Colum S, where
the label is New Proposal. And | don't know if they are
duplicative or not.

Can you explain why there are two colums and
whet her or not they are the sane or different, if you
know?

A. No, | don't know. They appear to be the sane.

Q Then Columm P is proposed versus current, which
woul d be, | believe, Colum O mnus Colum |, correct?

A That's correct.

Q And then Colum Q is proposed versus -- so it says

proposed versus nodel average, which | take it would be Q
mnus L; is that correct?
A Yes.
Q And then there's a colum | abel ed R, average
nmont hl y pounds, 2022, in mllions.
Can you pl ease explain that?

A. | would assune that that is the average nonthly
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pounds that the -- that the nodel had assigned to each of
t hose individual counties, cities, and parish. But that's
a question, again, for Dr. Nichol son.

Q Well, are you sure it's for Dr. N chol son?
Because | don't know if he provided that data or you did.
A. | don't recall that we went through and -- and

i nterpol ated the nore aggregated nunbers that were
avail able for the pounds of mlk. | assune that refers to
pounds of m k.
Q Ckay.
A "' mnot aware that National MIlk did a
di saggregation to the county, city, parish level for all

3100- pl us counti es.

Q Ckay.
A. My sense is this calculation was nade by sonebody
el se, but that can be clarified -- that can be clarified

if you ask it to enough of our w tnesses.
Q Thank you.
THE COURT: M. English, | want you to go back to
Colum Q and again ask the witness how that is cal cul at ed.
MR. ENGLISH: | believe, but the wi tness can
correct nme, that Columm Qis Colum P m nus Colum L.
THE WTNESS: M nus Col um?
BY MR ENGLI SH:
Q L.
A Yes.
Q Am 1 right?
A

That's correct.
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Q Ckay. I'msorry, it's Colum O | apol ogi ze,
it's Colum O --
A Col um O m nus Col um L.

MR. ENGLISH: ['mnot sure how many tines I'm
going to get that wong, Your Honor, so let ne try it
again. And | thank ny extrenely hel pful coll eague.

BY MR ENGLI SH:

Q So Colum Qis Colum O | abel ed Proposed C ass |
m nus Colum L, which is |abeled UofWv3 -- for | think
iteration 3 -- average.

Wul d that be correct?

A. That's correct. So, for exanple, that very first
I ine of Autauga County, Al abama, that indicates that the
changes made to the final nodel results resulted in a
lowering of the differential in Autauga County, Al abama by
$0. 20.

MR. ENGLISH May | consult with ny coll eague for
one nonent, Your Honor?

THE COURT: Certainly, yes.

Let's go off record. It's 11:00 a. m

(An of f-the-record discussion took place.)

THE COURT: And let's go back on the record. It's
still 11:00 a. m

THE WTNESS: Tinme is standing still
BY MR ENGLI SH:

Q So as it happens, | needed a tiny bit of help from
my consultant, and | probably shoul d have known nyself,

given the fact that | amfromthe Commonweal t h of
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Vi rgini a.

(Court Reporter clarification.)
BY MR ENGLI SH:

Q So | think, again, for the benefit of the record,
when we turn -- because Your Honor noted color, but I
think there's sonme nodifications.

Pages 49, 50, and 51, do have sone additi onal
color, not blue, but yellow or orange. And | believe
you' re closely enough connected to the Washi ngton, D.C.
Metropolitan Area that you can probably understand where
|"'mgoing with this.

A. | don't have a col or copy.

THE COURT: The wi tness should have a col or copy.

MR. ENGLISH Can | hand it to himfor a nonent,
Your Honor ?

THE COURT: No, |I'mgoing to exchange. [|'m going
to take what he's got.

THE WTNESS: |If you are going to ask ne a

guestion about colors, | need to see what the colors are.
MR, ENGLI SH: | apol ogi ze.
THE COURT: And | don't -- | can follow al ong

wi thout them and | have not marked themin any way.
Thank you so rmnuch.
THE W TNESS: Thank you
BY MR ENGLI SH:
Q So if we look -- let's just start wwth 49, and
"1l try to keep this really short.
THE COURT: But don't go fast.
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MR ENGLI SH: Point taken, Your Honor.
BY MR. ENGLI SH:
Q So Virginia is a jurisdiction where there are
cities that -- and counties, and sonetines cities are
i nsi de counties, correct, Doctor?
A Virginia has cities and counties. |'mnot sure
that the cities are incorporated in the counties or
whet her they are separate.
Q Ckay.
A. Like, I live next door to City Falls Church and
Fairfax County, but | do believe that those are separate.
Q They can be separate. But you can live in Falls
Church for Postal Service purposes, and yet be in Fairfax
County, correct?
A. "' mnot aware of exactly what's the territory of
Fai rfax County and whether it incorporates it.
MR. ENGLI SH:  Your Honor, maybe |'Ill just shorten
it. 1 don't think there's any controversy here.
THE WTNESS: |If you know the facts, | wll accept
your word.
BY MR ENG.I SH:
Q | want to nmake a representation for the record.
Havi ng, you know, gone to the University of
Virginia, which is in Charlottesville, Virginia, and
Charlottesville, Virginia is inside Al bemarle County, and,
in fact, the Al bemarle County courthouse is across the
street fromthe Charlottesville courthouse.

A. | wll take your word for it to speed things

2023
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al ong.

Q And simlarly, as | |ook through what are marked
as yell ow and orange, every single one of these is an
i nstance where there's a -- there's a city that is |ocated
in or connected to a county. And | also grewup in Falls
Church, but | grewup in the part of Falls Church that is
part of Fairfax County.

And so | think to sinplify the conversation, it
woul d just say that when we see these yell ow and oranges,
they are not significant in any material way because they
just describe a peculiarity of the Commonweal t h of
Vi rgini a.

MR HLL: M. English? For those follow ng
el ectronically, could you tell us what line you are on
rat her than the page nunber --

MR. ENGLI SH:  Ckay.

MR HILL: -- to the left.

MR, ENGLISH Ckay. So I'll go through the |ine
nunmbers: 2790 is Alexandria City; 2801 is Bristol Cty;
2805 is Buena Vista City; 2811 is Charlottesville; 2812 is
Chesapeake City; 2815 is Colonial Heights; 2816 is
Covington; 2820 is Danville Cty; 2823 is Enpori a.

THE COURT: Now, let me stop you. Even with ny
bl ack and white copy, | can see the highlighting of
everything that you are reading, so | don't think you need
to read themall, but --

MR, ENGLISH |I'mfine stopping, if that's okay.

MR HILL: It's just that online it doesn't have
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t he page nunbers. | just needed to know where you were.

MR, ENGLISH (Ckay. So it's Virginia, starting at
2789, which is Albemarle, and it runs through the end of
Virginia, which is line nunber 2920, York.

MR. H LL: Thank you very nuch.

MR. ENGLI SH: Ckay. Thank you, sir. |'m happy
not to read themall in.

THE COURT: And is the Commonweal th of Virginia
the only batch of lines that has this polarity?

MR, ENGLI SH:  Looking through it very quickly,
Your Honor, yes.

THE COURT: Makes you proud, doesn't it?

MR ENGLI SH: \Wahoo- wa.
BY MR ENGLI SH:

Q Al right. GCay. So |l amreally not going to
spend a lot nore tinme on all this, but | amgoing to try
to clarify.

So let's start with -- let's turn to Exhibit 301.

A. Do you want nme to keep the pages that you just
referred to on nunber 300 or are we done with those?

Q We can give those back to the judge and switch if
you want .

THE COURT: No, no, no, | want the witness to keep
that. Thank you.
MR, ENGLISH | just renenbered the answer. All
right.
BY MR ENGLI SH:
Q So we turn to 301, first it's labeled at the top
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June 2023, at the very top in the header.

Are you in 301?

A Yes, | am

Q Ckay. And so would this refresh your recollection
that if it's | abeled June 2023, it was probably submtted
in June 20237

A. | see it listed as such, yes.

Q | should have started there. So this -- this is
different in one, at least to ne, obvious respect, which
is that through Colums A through Colum N appears to be
identical to Colums A through Colums N on Exhibit 300.

Do you agree?

A. It woul d appear such.

Q Ckay. And then it appears that this omts
Exhibit 300, Colums O P, Q R, and substitutes with a
caveat Colum S for Columm O And I'll conme back to the
caveat in a second.

Is that -- is that correct that -- that naybe
there's sonme differences between S and O in between 300
and 301, but in essence, you have fewer colums and you
have omtted O, P, Q R from Exhibit 3007

A. Colums O P, Q and R are basically -- Colum O
is significant because that's the final results on

Exhibit 30, the rest are just calculations. But | cannot

testify exactly what -- in Exhibit 300 is -- Colum S is
| abel ed as New Proposal and Colum Ois listed as
Pr oposal .

Q Ckay. And do you know -- if you don't, that's
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fine -- whether there's any differences between the
nunbers that appear in Colum S and the nunbers that
appear in -- Colum S, Exhibit 300, and Exhibit 301,
Col um O?

A. | do not know the answer to that question, because
| have not had tine to go through and conpare themline by
l'i ne.

THE COURT: And, Dr. Vitaliano, you nentioned
Exhi bit 30, and you were | ooking at 300 at the tine.

THE WTNESS: 300 and 301.

THE COURT: Thank you.

MR. ENGLI SH:  Your Honor, | only have a few nore
guestions, but for housekeeping, | nove the adm ssion of
Exhi bits 300 and 301 having laid, | think, a sufficient
f oundat i on.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 3007?

There is none. Exhibit 300 is admtted into
evi dence.

(Exhi bit Nunmber 300 was received into

evi dence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 301? 3017

There is none. Exhibit 301 is admtted into
evi dence.

(Exhi bit Nunmber 301 was received into

evi dence.)

111/
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BY MR ENGLI SH:

Q So keeping the two exhibits handy --

go to --
THE COURT: Be closer to the mc

and | want to

MR. ENGLI SH: Thank you. It's a little hard, the

size of the docunments, but thank you.

| want to go to FIPS, F-1-P-S, Columm E,

code

27053, which is on page 23 for those in the hearing room

THE COURT: The |ine nunber?
MR ENGLISH 1'mgetting there.
THE COURT: Ch, okay.

MR ENGLI SH: |"'msorry, | had it and then | | ost

27053 is -- so it's line nunber 1307 ironically

under | D, because there's one nunber off,

it's 1307, which

i s Hennepin County, M nnesota, otherw se known as

M nneapol i s.
THE W TNESS: | see that as 1308.
BY MR ENGLI SH:

Q | understand it's 1308 on the |line nunber. So

let's just omt Columm A for this, because the way the

| i ne nunbers work --

A. Ckay. And they are sequenti al.

Q They are off by precisely one between the ID and

the |ine nunber.

So let's use line nunber 1308. And the Colum E

is FIPS Code 27053, and it's Hennepin County,

M nnesot a.

And | note, you would agree, that the nodel spring
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is 2.60 in Columm F, correct?

A Correct.

Q And for Row 1308, Columm G the Cctober nunber in
Colum Gis 2.70, correct?

A Correct.

Q And --

THE COURT: Now, do you want the transcript to
show $2. 607?

MR. ENGLI SH. Yes, $2.60 and $2.70. Al of these
nunbers are in dollars. | will try to renenber to say
t hat .

THE COURT: Thank you.
BY MR ENGLI SH:

Q And if we go over to Columm L, which is |abeled
Uni versity of Wsconsin version 3, average, the average is
2.65, correct?

A Correct.

Q And if we go all the way over to the right in
Colum S, the proposal, under 2 -- new proposal, it's
2.80, correct?

A Correct.

Q Now let's go to Exhibit 3. So let's renmenber
that's 2.80 from Exhi bit 300.

So let's please go to Exhibit 301, the June
subm ssion, sane FIPS code. So | wll repeat, 27053,
page 23 for those who have a copy here, |ine 1308,
Hennepin County. And | would ask you to go all the way

over to the right in Colum O, and you see $3, correct?
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A That's correct.

Q So what changed, in National MIK's view, fromthe
May subm ssion to the June petition where Proposal 19 went
to $3, which is $0.20 higher than was subnmitted in May?

A Well, to get the definitive answers, again, you
need to direct that question to the witness who w |l
testify in that area. But it was an iterative process.
Anybody who's done this kind of analysis knows that you
don't often get the perfect nunber the first tine. You
need to doubl e-check, you need to | ook at a nunber of
t hi ngs, and, you know, those things will change. At sone
poi nt you have to say this is final and -- and submt, in
this case, your final nunbers in the formof a proposal
And so that nunber changed by $0.20, given these
docunents, and you'd have to ask the person who was nore
directly invol ved what caused that change.

But as an anal yst, there's nothing very surprising
about this process to ne.

Q Now, if we stay on Exhibit 301 in the same FIPS
code, for Hennepin County, you have a proposal for $3, and
a Colum I, current differential, and $1.70.

So you woul d agree that you are proposing, in
Proposal 19, to increase the Cass | differential in
M nneapolis by $1.30, correct?

A Okay. Wiich exhibit are you in?

Q l'mstill in Exhibit 301
A. What's the M G nunber ?
Q 29.
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A. Ckay. Are you still on Hennepin County?

Q |"mstill on Hennepin County. In Colum | is the
current differential is $1.30; in Colum Ois $3.

And you would agree with me that that difference
is $1.30 higher, correct?

A | see Hennepin County, Colum | is $1.70.

Q Right. And Columm Ois $3, correct?

A Correct.

Q And maybe the easiest thing we're going to do
today is you subtract $1.70 from $3 and you get to $1. 30,
correct?

A That's correct.

Q And that's an increase, correct?

A That's an increase in the nunber in the colum
| abel ed Proposed fromthe current differential.

Q Ckay. Going back to our conversation before
either break, given the Class | utilization in the Upper
Mdwest, which | think is around 5 to 8% what is the
justification for increasing the Class | differential in
M nneapolis by $1.30?

A The justification is basically the purpose of
price alignment. W had to | ook -- each county,
particularly counties with a -- with a city, or you know,

mlk plants in them had to be aligned with those from
ot her areas, and that was one of the overriding
considerations in comng up with our proposed
differentials.

Again, in terns of the specifics, you need to
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direct that question to the person who will be testifying
specifically in that region that includes Hennepin County,
M nnesot a.

Q And | amrem nded that maybe | have been inprecise
in nmy questions, so |let ne backtrack for one nonent.

s it your understanding, if we ook at MG 29,
whi ch is what you have, which has been marked as
Exhi bit 301, that except for the two changes you told us
about earlier today, what is found in Colum Ois -- in
your understanding, is what is NWPF-19?

A. NVPF Proposal 197

Q Yes.

A. |"d have to double check that to give you an
affirmati ve answer, but | have no reason to question why
that is not the case. | don't have -- | don't have the
nunbers in Proposal 19 as | submtted themin front of ne.

Q Ckay. So | want to turn next, | want you to
renenber what we did in Mnneapolis with the $1. 30
i ncrease, which, by the way -- let nme go back. Let ne
strike that.

So | want to go to FIPS code 12086, which is
M am - Dade, Fl ori da.

THE COURT: Wich is what?

MR. ENGLI SH: M am - Dade, Florida.

MR. HILL: Line nunber?

MR, ENGLISH |I'mgetting there. 12086 for those
inthe room It's on page 6, and 12086 is line
nunber 335.
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MR, HILL: Thank you.
BY MR ENGLI SH:

Q "' m | ooking on Colum F, FIPS code. And |I'monly
| ooki ng at Exhibit 301, which is Exhibit MG 29.

And | want to wal k you through -- so under
Colum F, fromthe University of Wsconsin, for May we
have $7. 407

A Yes.

Q And for Columm G we have $8. 407

A Correct.

Q And then the average under Column L, University of
W sconsin average, is $7.90, correct?

A Correct.

Q And Colum O is also $7.90, correct?

A Correct.

Q And so for all of this conversation in this
heari ng about the need for nmore mlk in the Southeast, if
you | ook at Colutm M you are increasing the C ass |
differential in Mam by $1.90, correct?

A That's correct.

Q As conpared to raising Mnneapolis by $1. 30,
correct?

A Correct.

Q Wiy is it that for the greatest, as you said in
your testinony, the mlk that needs the mlk to -- the
county that needs the mlk to nove the farthest fromthe
farthest reserve supply, you used the average in Colum O

but for M nneapolis you use a nunber higher than either
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Colum F or Columm G or the average for M nneapolis?

A W felt that the nodel results for Mam -Dade were
adequate for the purpose of price alignnent, all of the
pur poses we | ooked at for which we comm ssioned the nodel
and nmade adjustnents to it. W chose not to nake
adjustnents to the nodel results for Mam -Dade. W chose
to do those for Hennepin County, M nnesota.

Q Wuldn't it, if we need to nove mlk to Florida,
nmake nore sense to increase that spread as opposed to
decrease that spread?

A. That question would spring froma nuch, nuch

si npl er understandi ng of the whole process. And, again, |

then -- then we used -- and | would reconmend you direct
t hat question to Dr. Nicholson first and -- to speak for
the nodel, and to the person who is -- to the people who

are going to testify on those two different regions for
the nodifications that National MIk nade to the nodel
results. They will give you nuch better answers to those
guesti ons.

Q But we already said that Dr. N chol son didn't
cal cul ate the average or any of these columms included in
t he proposal, correct?

A. What average are you referring to?

Q Colum L, University of Wsconsin didn't provide
you Colum L, did it?

A. Probably not. But they provided the two nunbers
that we decided to use as the starting point in the

process of making further adjustnents to the nodel
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results. W did not necessarily use the average in al
cases, but we cal cul ated the average as a starting point.
For the primary purpose that our eventual proposal had to
have one nunber, the Class | differentials listed in the
Federal Order regul ati ons have a single nunber, they do
not permt us to use seasonal nunbers. And we saw no

reason to recomrend further disaggregating

par agraph 1000.52 into regional -- or excuse nme --
seasonal -- seasonal parts.
Q | want you to turn to FIPS, F-I1-P-S 80 -- I'm

sorry, whoa, 08031, which is Denver, Colorado, and | w |
give page and line as soon as | have it.
The very bottom on page 4, |ine nunber 233.
A Are we still just on Exhibit 3017

Q Yeah, we'll stick -- unless | say otherw se -- and
t hank you very nmuch. Yes. | -- let's -- | -- 1 think
that -- | only have a very few nore of these, but | think

fromnow on we're not going to look at the fact that there
was a change, we're just going to | ook at 301.

So if we |ook at 301, and |ine 233, Denver, you
woul d agree that Colums F and G are identical at $2.50,
correct?

A Correct.

Q And if you look at Colum |, the current
differential is $2.55. And so if you look at Colum J --
|"'msorry -- well, yeah, Colum J or Colum K, the -- it
actually is down $0.05, correct?

A Correct.
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Q And the average in Colum Mis down $0.05 on the
average, correct?

A That's correct.

Q So how did we get froma nodel nunber that went
down to 2.50 to an $0.80 increase to $3.30 in Columm L?

A As | explained, the nodel results were very
accurate in many cases, very, very, very close. If you go
t hrough and | ook at those differences, you will see that
they are generally pretty nodest, but -- but in sone
cases, based upon the institutional know edge of our --
the nenbers of our task force that were | ooking with
expertise in those regions, we chose to make a change.

And, in general, those changes were -- were relatively
nodest, but were not in all cases nodest, and you wl|
have to direct that question to the witness that speaks to
t he changes nmade to the Col orado nunbers.

Q So this allows nme, | think, to ask and hopefully
get an answer to a question that had puzzled ne for a
while until Ms. Keefe hel ped ne understand it.

To the extent that a base price increase occurred
from$1l.60 to 2.20, | don't see that directly reflected in
MG 29, which is 301. | believe it appears for the first
time in what | think is a hard code in the Excel
spreadsheet in Columm O

Wuld | be correct?

A Coul d you repeat that question? |In other words,
you are asking about the $1.60 base differential?

Q No, the 2.20. |'m asking about a change -- so you
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agree with ne, you said earlier, that the nodel results
fromthe University of Wsconsin, so Colums F and G were
run in each of the three iterations at $1.60, correct?

A. That's ny understandi ng, yes.

Q Ckay.

A But you will have to confirmthat with
Dr. Nichol son, because we did not -- | don't recall that
we -- that we decided on the 2.20 until after the nodel

runs were nmade.

Q And nmy point is, aml| correct that there's no
colum that delineates a change in a base price from $1. 60
to 2.207? There's just no columm that says, here it is.

A | don't see one in these docunents.

Q And so would | be right that the place you need to
| ook at in order to find and maybe then backwards derive
what the base price increase is would be Col um O?

A Colum O was the final nunber. And I'd have to
confirmthat with I ooking at ny |ist of these counties,
cities, and parish nunbers. But ny understanding is that
our final nunbers would include the 2.20. But, yes, that
woul d have been because it was June 2023.

Q So it does, doesn't it? It nust include --

A Sur e.

Q Yes, correct?

A. It nmust include the 2.20, yes. Again, |I'm seeing
all these nunbers for the first time in this particular
spreadsheet format.

Q But you, National M|k submtted it, correct?
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A. Yes, it's | abeled National M k.

Q Ckay.

A | have no reason to doubt that that's those
nunbers.

Q Al right. | only have two nore of these for you

Let's go to FIPS code 48453, which is Travis
County, Texas, also known as city of Austin. And as you
say, there's a lot of pages. So | think we're on page 47
for those in the room and we're |ooking at |line 2717,
which is Travis, Texas, and | represent to you that it is
Austi n.

And if we do what we have done before exhibit --
and that's MG 29, 301 -- if we ook at Colum F for
Travis, it was a $4 fromthe run for May, 4.20 for the run
for October, and back under Columm L it's 4.10 for an
average, correct?

A That's correct.

Q And before your counsel made corrections, or you
made corrections with your counsel, the nunber under
Colum O for Travis County is $4.70, correct?

A It is listed as -- as such in Exhibit 301.

Q And you have corrected it to 4.35, correct?

A That's correct.

Q Can you expl ai n what happened between June and
now, if you know?

A No. | assune that -- no, | don't know. | do not
know t he reason for that correction. There were only two

such corrections out of all of these nunmbers, so it's not
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surprising that sone further exam nation determ ned that
further adjustnents those two corrections needed to be
made.

Q And finally, let us turn to FIPS code 06065,
Riverside, California, which is another state with a | ot
of counties but not as many as Texas, | think.

So page 4, line 191, FIPS code 6065, and we see
for Colum F, $2.30, for Colum G $2.50, correct?

A Correct.

Q The nodel average under Columm L is $2.40, and the
proposal under Colum Ois $3, correct?

A Correct.

Whi ch is $0.60 higher than the average, correct?
Correct.

So California has a ot of mlk, doesn't it?

In parts of the state, yes.

So why is Riverside, California $0.60 higher than

o >» O > O

t he nodel average; Denver $0.80 hi gher than the nodel
average; and Mam, Florida, which we have heard a | ot
about for being the biggest deficit, the nodel average?

A Wl |, your question derives from probably a
sonmewhat too sinplistic understandi ng of what the whol e
process was. But | would again direct you to direct those
guestions to the witnesses that are going to be testifying

specifically to the changes in those regions.

Q Is it too sinplistic to think that Mam should
have gone up the nost?
A. Not necessarily.
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MR. ENGLI SH:  Your Honor, | amgoing to go to a
different section. | ammndful, | think, of certain
travel plans. | don't know whether we need to have a
conversation, and so naybe we need to confab, but ny
understanding is that Dr. Nichol son needs to be done --
done today, and if it's --

THE W TNESS: Sane here.

MR. ENGLISH: Well, okay. | wll |et National
MIk decide. | nean, if -- | have nore to go. | amnore
t han hal fway done, but not two-thirds. On the other hand,
this was probably the | ongest section. So | just want to
be courteous and try to give National M|k an opportunity
to figure out what they want to do.

THE COURT: Ms. Hancock, are you able to talk to
us now about a proposal as to how we proceed with those
two W tnesses?

MS. HANCOCK: Yes, Your Honor. W have --

Dr. Vitaliano will be back next week. He does have to
| eave today for another conmtnent that he has, but

Dr. Nichol son al so needs to be done today, if possible,
and he won't be back.

So | think if everybody is okay, we could put
Dr. N cholson's primary testinony on before |unch, and
then after we return fromlunch, have his
Cross-exam nati on conducted, and then Dr. Vitaliano could
pi ck back up next week when he returns.

THE COURT: Let ne first ask, Dr. Vitaliano, how

does that sound to you?
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THE WTNESS: That sounds fine. | can be here
until -- | have a flight at 6:15 fromthis airport.

THE COURT: So you possibly could be recall ed
today, but it's kind of unlikely.

THE WTNESS: Depend -- given the length of the
cross-exam nation, particularly of these key w tnesses, |
woul d guess that if Dr. N chol son goes on -- which |'m
happy to yield ny tinme to him-- he will be kept occupied
until he has to |leave for his flight.

THE COURT: You yield back to the gentleman from
wher e?

THE W TNESS: W sconsin, sorry.

THE COURT: That sounds the smartest. Do you
agree, Ms. Hancock, just to have Dr. Vitaliano be
interrupted now to be resuned next week?

M5. HANCOCK: | think that's fine. And further
optimsm maybe that will help truncate sone of his
exam nati on.

MR, ENGLI SH:  Your Honor, first of all, |I'm happy
to yield. | think what happens when you are the first
wi t ness, you don't know who else is going to say things.
And | actually agree. | think it may very well be the
case that if -- assumng M. Sins gets on and off, and
M. Erba gets on and off, you know, | nay have fewer

guestions. So | do think it woul d make sense.

Besi des which, | think we have routinely in this
proceedi ng recogni zed that the -- you know, the non-nenber
w tnesses, |like Dr. Ni chol son and ot hers, should have sone
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priority. Not quite the sane priority as dairy farners,
but | think next up.

So | amprepared to mark where I am And | do
promse, | really do, that if | get the answers to the
guestions before he gets back on, I wll subtract them
Al right?

THE COURT: |If you get the answers to the
guesti ons what ?

MR. ENGLI SH. The questions that appear on
pages 11 through 17 of ny cross-exam nation, having

finished 10, if | get those answers prior to his com ng

back on -- the reason I'masking himis he's the Nationa

MIk witness, he's the first w tness. | don't know for a

2023

fact what other people are going to say. |If | get answers

to questions that are otherw se posed for him | wll not

duplicate him | nake that assurance for everybody.
THE COURT: Very good. Well, let's take a
ten-m nute break while everyone repositions. |Is that a
good idea? No? Wll, yeah, that's a good i dea.
W can at least -- if we take, what, you want a

five-mnute break? Can you be ready?

Ckay. We'll take a five-mnute break now. Pl ease

be back and ready to go at 11:46.
W go off record at 11:41.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
We're back on record at 11:46 a.m

Wul d you state and spell your nane for us,
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pl ease?
THE WTNESS: M nane is Charles Ni chol son
CHARL-ES;, Ncholson, NI-CHOL-SON.
THE COURT: Thank you. 1'd like to swear you in.
Wul d you raise your right hand, please.
CHARLES NI CHOLSON
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Thank you.
DI RECT EXAM NATI ON
BY MS. HANCOCK
Q Good norning, Dr. N cholson. Thank you for being
here. Did you just provide your address?
THE COURT: | did not ask.
BY M5. HANCOCK
Q Sorry, for sone reason | couldn't renmenber if you
just did. Could you provide your business address,
pl ease?
A. My business address is 1675 Qobservatory Drive,
Madi son, W sconsin, 53706.
Q Thank you.
And did you prepare Exhibits 36 and 36 -- well,
did you prepare Exhibits NMPF-36 and 36A in support of
your testinony today?
A Yes, | did.
Q Ckay. And is Exhibit NWPF-36, is that the full
and conplete witten testinony that you have provi ded?
A. Yes, it is.
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Q And is 36A a summary that you are intending to put
into the record today in support of the full testinony?

A Yes, it is.

M5. HANCOCK:  Your Honor, if we could give those
Exhi bit Nunbers 302 for NMPF-36 and 303 for NWMPF-36A?
THE COURT: W shall. Thank you.
(Exhi bit Nunmbers 302 and 303 were narked for
identification.)
BY Ms. HANCOCK:

Q Before we turn to your statenents, |'m wondering
i f you can provide an overvi ew of your educati onal
backgr ound.

A. Ckay. | have a bachelor's degree in econom cs and
statistics fromthe University of California at Davis. |
have a master of science degree in agricultural economcs
fromCornell University. And | have a Ph.D. in
agricultural resource and nanageri al econom cs, also from
Cornell University.

Q And can you give us an overvi ew of your
pr of essi onal career?

A So | have, post-Ph.D., now experience going on
close to 30 years. Mich of it has been devoted to
econom ¢ analysis of dairy industry issues, both in the
United States and gl obal ly.

Q And we heard yesterday about a group or a kind of
a brain trust of agricultural econom sts.

Do you belong to that group as wel | ?

A. Yes. So that is what is now known as the Program
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on Dairy Markets and Policy, primarily |led out of the

Uni versity of Wsconsin. Prior to that, when it was based
at Cornell University, it was known as the Cornell Program
on Dairy Markets and Policy, and it was a group of
academ cs who net to discuss dairy industry issues and

of fered an annual workshop for dairy econom sts and policy
an anal ysts.

M5. HANCOCK: And, Your Honor, at this tine we
woul d offer Dr. Ni cholson as an expert in -- as a dairy
econom st. | should expand that for all the other areas
he's testified to as well but primarily for our
pur poses - -

THE COURT: | will wite themall down, so go
ahead and say what else. Dairy econom st?

M5. HANCOCK: And applied econom cs.

THE COURT: Applied econom cs?

M5. HANCOCK: O agricultural and applied
econom cs.

THE COURT: And any ot hers?

M5. HANCOCK: Any others you would like to be
characterized as an expert for?

THE WTNESS: | would actually say that supply
chai n managenent woul d be an area of expertise.

THE COURT: Good.

Does anyone |like to -- would anyone |like to voir
dire Dr. Nicholson about his qualifications to be accepted
as an expert witness in the areas of dairy econom st,

applied -- no, agriculture and applied econonics, and
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supply chain nmanagenent? |s there any objection to ny
accepting himas an expert in those three fields?

There is none. | accept Dr. N chol son as an
expert witness in those three areas, as a dairy econom st,
as an agricultural and applied economst, and as a supply
chai n managenent expert.

M5. HANCOCK: Thank you, Your Honor.

BY MS. HANCOCK:

Q Dr. N chol son, would you proceed in providing us
your testinony?

A. Yes. Thank you very nuch

So, Judge difton and personnel of AMS Dairy

Progranms, | am appearing before you to offer a summary --
Q And I'mjust going to interrupt you really quick
We have a court reporter who is taking down everything
that we say, and so if you could read at a nmuch nore
noder at ed pace, that will help ensure that she captures
ever yt hi ng.
A. Thank you for that.

| am appearing before you to offer a sunmary of ny
witten prepared statenent describing in nore detail the
results of a recent research project that anal yzed
differences in the spatial values of mlk in the
contiguous United States, in particular the spatial
differences in values at fluid mlk processing plants.
|"man agricultural econom st with nore than 30 years of
experience in the analysis of dairy markets, including the

spatial evaluation of m |k val ues.
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| nportantly, | amnot here to advocate for any
specific policy action, but rather to offer my insights
into the spatial differences in the econom c val ues of
mlk. This is a summary of research perfornmed in
col l aboration with Dr. Mark Stephenson, who recently
retired as the director of Dairy Policy Analysis at the
Uni versity of Wsconsin, Madison, but al so does not
represent an official statenment of the University of
W sconsi n, Madi son.

The analyses that | will report are based on
spatial econom c nodels that have a long history of
devel opnent, beginning in the 1980s at Cornell University.
Earlier versions of these nodels have provi ded evi dence
about spatial mlk values for previous Federal Mk
Mar keting Order hearings, notably in 1998.

For the past 20 years, | have been the | ead
researcher responsible for the further devel opnent and
updating of data for these detailed spatial econonic
nodel s, again, in collaboration with ny fornmer Cornell and
UW col | eague, Dr. Mark Stephenson. Anal yses based on
t hese nodel s have appeared in refereed academ c journa
articles -- a nunber are cited in footnotes -- and book
chapters -- again, cited in footnotes -- and have been
used by state governnment and industry groups to support
i nvest nent deci si ons.

A summary of the key findings of this research is
as foll ows:

1. Analysis with a detailed spatial economc
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dairy supply chain nodel that accounts for all sources and
uses of mlk and dairy components, provides

| ocation-specific mlk values consistent with the | owest
possi bl e systemm de costs, providing a conpetitive
benchmark for those val ues;

2. The anal yses suggests that there are
consi derabl e differences between the values of mlk at
fluid plants derived fromthe spatial econom c nodeling
and the current values of Cass | differentials,

di fferences as | arge as $3 per hundredwei ght;

3. These differences between current spati al
econom c values at fluid mlk plants and current C ass |
differentials arise due to substantive changes over tine
in the locations of mlk production, the conposition of
dai ry product demand, changes in the |ocation of demand
for dairy products given regional population shifts, and
the costs of transporting farmmlk to plants,
transporting dairy products between plant |ocations, and
di stributing products to final demand | ocati ons;

4. Review and adjustnent of spatial values
generated by the nodel for the purposes of revising
Class | differentials are appropriate to account for |ocal
circunstances and institutional factors not included in
t he nodel analysis. Any quantitative nodel is, by
definition, a sinplification of reality, and the USDSS
(U.S. Dairy Sector Simulator) does not directly represent
exi sting commercial relationships that can be inportant

determ nations of the |ocations and vol unes processed in
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exi sting operations.

| would now |ike to nove to a description of the
U.S. Dairy Sector Simnulator.

Spatial mlk values are cal cul ated using the U S
Dairy Sector Sinmulator. The USDSS is a highly-detailed
mat hemati cal spatial optimzation nodel, but at its core
it solves a practical problem howto get mlk fromdairy
farms to plants to be processed into various dairy
products, and distribute those products to consuners with
the | owest cost possible. The nodel takes the total mlk
supply, plant locations, and product m x, and consuner
demand as it existed for an individual nonth. It
i ndi cates how to nove that farmmlk to plants via the
exi sting road network and distributes the finished
products to consuners, also according to the road network.

For the U S. dairy industry as a whol e, the USDSS
mnimzes the systemm de cost of assenbling mlk at
pl ants, naking final and internmediate dairy products, and
transporting themto other plants and | ocations of final
demand. The nodel includes the principal cost between the
farmgate and the retail |ocations for the consuner. The
nmodel mnimzes this total cost subject to the physical
constraints, such as mass bal ance and required product
conposition that we have inposed upon the system

The nost recent spatial mlk values derive from
two versions of the USDSS nodel: A large version with
data di saggregated at the county level, 3,108 counti es,

and a smaller version with a few hundred multicounty
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regions. Both the large and snmall nodels yield simlar
guantitative values and patterns of spatial mlk prices.

Three, 1'd like to tal k about the USDSS nodel
out put s.

There are two types of results that are provided
by the USDSS. One is a primal solution, and the other is
a dual solution. The primal solution describes the
physi cal flows of product through the dairy supply chain
network. The dual solution represents the relative
nmonet ary values of mlk and dairy products at each nodel
| ocati on.

An exanple of the primal output fromthe snaller

USS -- USDSS nodel -- Figure 5 in the full witten
testinmony -- and nowif we can go to the slide that should
be there -- is shown here. This shows mlk assenbly

fl ows, processing |locations, and distribution flows to
final demand | ocations. The green |ines represent mlk
assenbly flows fromfarnms to plants, whereas the orange
lines represent the distribution of finished products from
plants to denmand | ocations. The plants are shown as bl ack
triangles. The size of the assenbly and distribution
flows are represented by the relative thickness of the
lines, the green and orange lines. And the size of the
pl ant |location triangles indicates the relative vol une of
product processed at each plant.

And you will see that this figure is actually
showing the mlk assenbly at fluid plants and packaged
mlk flows for May of 2021.
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The dual solution shows the spatial value of mlk
or, nore specifically, the marginal value of mlk at a
processing location for a supply location for raw m | k.
Thus, the dual values provide estimates of the spatial
value of mlk and are the key results reported for the
pur poses of this conponent of the hearing.

Dual values are cal culated by the USDSS at all
m |k plant |ocations across the country, although our
focus here is on the values for fluid m |k processing
plants. This price surface indicates estimted spati al
values of mlk for each county location in the contiguous
United States, consistent with the spatial aggregation
used for Class | differentials. However, the indicated
spatial mlk values should not be interpreted directly as
Class | differentials. The values should be thought of as
price relatives, that is, the difference in val ues across
| ocati ons.

The Agricultural Marketing Service of USDA used

results froma previous version of the USDSS nodel results
as input into the 1998 Federal Order hearings.
Di fferences between the nodel -generated rel ative spati al
val ues of mlk conpared to those of the current C ass |
differentials suggest a potential need to nodify C ass |
differential s.

Four, factors affecting the price relatives in the
USDSS nodel .

The USDSS shows the spatial mlk values at a given

point in time, but it is also relevant to consider the
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drivers of changes in these values. Three factors
constitute the inportant causes of change in the spati al
mlk values, the price relatives. These factors are
changes in the mlk supply, demand for dairy products, and
transportation costs.

The detailed witten statenent describes the
substantive changes in the location of U S mlk
production during the past decade. It also docunents
changes in the product mx for U S industry and in the
| ocations of the population. Transportation costs have
changed over tinme due to the cost of purchase or | ease of
the vehicle, driver wages and benefits, and fuel costs.

|"d now |l i ke to discuss specific results for the
spatial mlk values at fluid mlk plants.

The USDSS was simnmul ated using both the snmaller
mul ti-county and | arge county-|evel versions with 2021
data with simlar quantitative results and patterns. The
nodel s are run for the nonths of May 2021 and COctober ' 21,
to represent both the flush and the short nonths of the
year.

The general pattern is lower values in the north
and western regions, and rising into the south and eastern
areas of the U S. The pattern of these values mrrors the
current Class | differential structure and reflects the
relative surplus and deficit regions of ml|k. However,
the current differentials range from$1.60 to a high of
$6, while the nodel suggests that the price surface is

st eeper novi ng towards the Sout heast, high val ues nore
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than $7, reflecting both changing regional production and
demand and hi gher transportation costs.

Spatial mlk values for Cctober '21 have a pattern
simlar to that in May 2021, but with the spatial val ues
in the Southeast indicating an even steeper price surface
and reaching a maxi mum val ue of nore than $8.

The seasonal differences in value, which are
Figure 17 in the original full witten testinony, indicate
a fairly steep rise in values from St. Louis through
Atl anta, and down to Mam, along the I-75 corridor. The
western portions of the U S. show very few seasona
differences in the cal cul ated spatial values of mlk.

The di fferences between the May 2021 spati al
values and the current Class | differentials are
consi der abl e.

Let ne refer, then, to the second of these
figures. In particular, there's a band from about
Norfol k, Virginia, through Montgonery, Al abama, where the
current Class | differentials appear to be well below the
nodel cal cul ated spatial value of mlk at the assuned
$1. 60 per hundredwei ght minimumdifferential. There are
also a fewcities, such as Charl eston, Wst Virginia,

Cl evel and, Ghio, and Chicago, where Class | differentials
are consi derably bel ow USDSS nodel estinated spati al
val ues.

The U.S. is roughly divided between east and west

approxi mately along the M ssissippi R ver, which separates

regi ons where differentials are nodestly Iow, west up to
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about $0.80, to areas where the difference may cause
difficulties encouraging mlk to nove where it is needed.
Probably the reason that there is a ridge where there is a
northern edge in the Southeast where current differentials
are significantly bel ow cal cul ated val ues i s because of

t he changes nmade in 2008 to the previous 2000
differential s.

At that time, the biggest changes, up to $1.80 per
hundr edwei ght, were nmade to Florida val ues. Mre nodest
i ncreases were nade to Georgia and Al abana, and even | ess
to states further north. So a simlar pattern of
di fferences exists between USDSS-cal cul ated differentials
for Cctober '21 -- 2021 -- show that here in this
figure -- and the current Class | differentials, but with
sonmewhat smaller differences in Florida, Ceorgia,
Tennessee, and Kent ucky.

Ckay. So ny concluding coomments. There have been
formal studies of the spatial value of U S. mlk for about
a century. However, it has been approaching three decades
since nationw de spatial values of ml|k have been
systematically evaluated using the U S. Dairy Sector
Simul ator (USDSS) nodel. Over this tinme, there have been
consi derabl e changes to where mlk is produced and where
popul ati on growt h has taken place. There have al so been
substantive changes to transportation costs. MIk supply,
demand, and transportation costs all have an inpact on the
spatial value of mlKk.

The USDSS captures nany aspects of these
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fundanental determ nants of values in U S. dairy supply
chains to estimate spatial m |k values that can informthe
setting of Class | differentials. The USDSS provides a
conpetitive benchmark for the differences in spatial mlk
val ues, and analysis for two nonths in 2021 indicates
value at fluid mlk plants considerably different fromthe
current Class | differentials.

As noted, the differentials arise fromthe
conbi ned effects of changes in the |ocations and anounts
of mlk supply, changes in the nature and | ocati on of
dai ry product demand, changes in the | ocations and
capacities of dairy processing facilities, and changes in
transportation costs.

The USDSS provi des evidence of the need for a
change in Cass | differentials because it represents an
econom c -- a spatial econom c benchmark, but other
factors such as existing commercial relationships can be
i nportant determ nants of spatial organization. The nodel
results provide relevant input for differences in county
val ues, but may need to be adjusted based on additi onal
i nformati on about the characteristic of the particul ar
| ocati ons.

Any quantitative nodel is, by definition, a
sinplification of reality, and the USDSS does not directly
represent existing commercial relationships that can be
i nportant determ nants of the |ocations and vol unes
processed in existing operations. |In fact, a review of

results froma previous version of the USDSS nodel was

TALTY COURT REPORTERS, INC. 6928
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 04, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

used as input into an adjustnent process enpl oyed by AMS
to specify differentials in 1998.

And because |I'ma weather nerd in addition to
being a nodeling nerd, | would like to use an anal ogy
here. So there's an analogy here to the use of nodels
t hat generate the weather forecasts famliar to all of us.
The out puts of |arge-scale weather nodels are used as key
i nputs, but forecasters often adjust this so-called nodel
gui dance with professional judgnent to arrive at a nore
accurate forecast for a particular locality.

That concludes ny statenent. Thank you very nuch.

Q Thank you so nuch, Dr. N chol son

M5. HANCOCK: Your Honor, | just have a few direct
exam nati on questions before we turn himover for
cross-exam nation, but because we're after noon, and |
fear that Dr. Nichol son probably read that as fast as he
could without getting reprimnded by us, it mght be a
good time for lunch, and then cone back.

THE COURT: That sounds good. Now, | spent all ny
time looking at 302. And I, nost of the tinme, found out
where you were.

Did you al so cover 303 while | was in 3027

M5. HANCOCK: He read 303.

THE WTNESS: | read 303, and 302 is the ful
witten testinony.

THE COURT: Well, it was a ot nore fun to be in
302.

THE WTNESS: That's what peopl e say about
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econom c analysis all the tine.
M5. HANCOCK: Nope.
THE COURT: Very good. Let's see.

Agricultural Marketing Service, that sounded I|ike

1
2
3
4
5 a good plan, yes?
6 MR. HILL: That's fine.
7 THE COURT: Al right. Geat. So we'll just
8 | eave everything where it sits, we'll have lunch, and we
9 normally take an hour. |Is that still good?
10 MR HILL: Yes.
11 THE COURT: Good. Please be back and ready to go
12 at 1:15. W go off record at 12:11.
13 (Wher eupon, a luncheon break was taken.)
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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VEDNESDAY, OCTOBER 4, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go back on record.

We're back on record at 1:16 p. m

Ms. Hancock.

M5. HANCOCK: Thank you.
BY MS. HANCOCK:

Q Dr. Ni chol son, thanks for being back here with us

and providing your testinony. Just a few questions to
help clarify some of the things that you have in your

statenent and the work that you did.

The USDSS nodel, |'mwondering if you can talk
about the dual values that are -- that's utilized in
that -- in that nodel. Maybe we can start there.
A Okay. So as | indicated in a previous statenent,

t he dual values are the things that are providing us with
the spatial mlk values, and in particular, that lead to

t he mapping of the pattern of spatial m |k val ues across

the United States.

And without trying to get too nuch into the
conplications, essentially what those dual val ues
represent are, in the math of the nodel, we have a | arge
nunber of constraints. And the constraint would be
sonething like, if you are going to nake a dairy product,
you have to have a sufficient amount of mlk to be able to
make that dairy product based on the physical yield
relationships. GCkay?

So the dual value is essentially saying, how nmuch

would a dairy plant be willing to pay to have an
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addi ti onal hundred pounds of mlk at that plant, based on
the mat hematics of that particular constraint? And so it
is kind of a mathematical result. But it indicates the
mar gi nal val ue of m |k, how much nore would a plant be
wlling to pay for mlk at that | ocation.

Q And so, for exanple, if you had two plants that
were across the street fromone another, so sane |ocation
essentially, and you had a cheese plant on one side and a
butter nonfat dry plant on the other, how would the nodel
take those into account to quantify that?

A. Ckay. So in the exanple of a cheese plant and a
fluid mlk plant right across the road, the nodel has a
fairly nyopic view of what the value difference would be
bet ween those two plants. W know that the conponent
utilization in the cheese plant, like, in ternms of the
butter and the protein and the other nonfat solids, would
be alittle bit different at the cheese plant fromthe
fluid mlk plant, but we also know that the nodel is
really only taking into account the transportation costs
bet ween those two plants based on difference.

And if we, dare | say it, inmagine a thought
experinment as a | ogical outgrowh of previous
conversations, we would think about the fact that if those
plants are really right across the road from one anot her,
the transportation cost difference that would be captured
by our estinmate of transportation costs would be really
pretty snmall. So we would have every expectation that

just | ooking at those values fromthe nodel, they ought to
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be fairly simlar. And that is, in fact, what we see.

Q And if -- if -- if instead of being a cheese plant
and a butter nonfat dry mlk plant, what if it was a
Cass | plant and a Class Ill plant, would that output --
woul d that outconme change?

A No. Essentially if you have two plants
essentially of any type across the road from one anot her,
again, the nodel is only taking into account to estinate
t hose marginal or dual values. Any difference in
conponent utilization and the transportation cost
difference, that will be very m ninmal between those two
pl ant s.

So, no, we woul d, again, not expect, regardless of
the two plants that are being conpared, that we would see
a significant difference between those two plants in the
mar gi nal value of mlk. Thank you.

Q Ckay. | want to talk for just a second about this
nodel, this -- you understand that previously C ass |
differentials were set based on 1998 nodeling that was
done previously; is that right?

A Model i ng done in 1998 or prior to 1998,
under stand was one of the inputs into the C ass |
differential surface that was promnul gated i n 2000.

Q And what is your understandi ng about how the
current nodel that you have depl oyed conpares to the nodel
t hat was used in 19987

A Well, there are sone basic simlarities in the

sense that we're using the same nat henmati cal approach to
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try and mnim ze the cost systemm de of noving mlk from
farms to plants and to final products. But there are a
nunber of significant refinenents that have taken pl ace
since 2000 that nmake this nodel nuch nore appropriate for
today's dairy industry.

So sone of those refinenments are increasing the
nunber of spatial |ocations where farns, plants, and
consuners can be |located. This nost recent version of the
nodel went froma nunber in the hundreds of nulti-county
aggregations for mlk supply, for exanple, to a mlk
supply in every county, 3,108, a significant scaling up of
t he anal ysi s.

Al so, and perhaps nore inportantly, what we're
| ooking at is a very different set of product categories
that are now in the nodel that the 1998 nodel version, if
|"'mrecalling correctly, really only had four products to
represent four product classes. W now have in the tens
of different product categories, and we account for a
| arger nunmber of what we call internedi ate products,
products that flow fromone dairy plant to another, such
as the use of nonfat dry mlk and cheese naki ng.

So other refinenments on this really relate to the
data which we have updated. W have a very different set
of popul ation distributions, we have a very different set
of dairy product demands, and we have a very different set
of both farm production | ocations and conponents in farm
m |k than we had back in 1998.

So all of those things represent a major overhaul
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to the nodel structure since the tine it was originally
used.

Q And National M|k approached you, was it in 2021
to help themw th sonme nodel i ng work?

A So ny recollection is that National MIKk
approached Dr. Mark Stephenson in March of 2022 to ask
about the possibility of us updating the USDSS nodel from
its 2016 dat abase to 2021

Q And how is that you got involved to take over that
nodel i ng wor k?

A. So | originally becane involved in taking over the
responsibility for the USDSS when | went to Cornel
University in 2000. | had previously done graduate work,
as | noted in the earlier session this norning. | cane
back to be a senior researcher at Cornell and was tasked
with the job of updating the particular nodel that we're
t al ki ng about, the USDSS.

So since 2000 | have been the primary progranmmer
of the nodel, and the primary person who has col | abor at ed
wWth others to put together the datasets that we need to
run the nodel.

Q And so at sone point -- so Dr. Stephenson asked if
you woul d do the nodeling work that National MIk was
asking to be done because you were the one that was in
charge of this database and the informtion?

A Typically this has been a teameffort between
Dr. Stephenson and nyself. M role has been primarily to

make sure that the programm ng code and the nodel results
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are run. |I'mthe guy who flips the switch on the nodel on
a conputer to nake it actually generate the nunbers, and
' mthe one who knows how to do that.

We have shared responsibilities for the collection
and updating of the data that the nodel needs to actually
do its magic in a particular nonth of a particul ar year.
So it's been a shared effort.

And so when Mark was approached as the better
known of the duo doing nodeling by National MIk, he would
need to ask ne if I"'minterested in collaborating to nmake

t hat happen.

Q Because you are the one that's in charge of the
nodel ?
A |'"mthe one who is in charge of the nodel. [|I'm

t he one who has the nodel on ny laptop, and I'mthe one
that needs to flip the switch

Q And did National MIk give you any kind of
di rectives or guidance or any kind of outcones that they
wer e hoping to achi eve when they asked you to performthis
nodel i ng work for thenf

A What | recollect is, whenever sonebody has asked
us to do an update to the nodel, and this has happened on
a nunber of occasions, they always want to know what's the
| atest information that you can use so that it's the nost
recent.

So we had to have a little bit of a conversation

about what year. And that's why, even though we were

m dway into 2022 at that point, the data availability was
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such that we could only do 2021

We al so have typically, as | noted in the
statenment this norning, used the approach of doing two
nmonths within a given year to represent nore of a flush or
surplus season for mlk, and a fall season in which mlk
is in shorter supply, so that we have the contrast between
t hose two nont hs.

So we have, on occasion, used nonths other than
the May and Cctober that you see reported, so we had a bit
of a conversation about, are May and Cctober okay? And
that seened to be okay.

But other than that, it was up to us to update the
data and provide sone initial results to the National MIKk
team for di scussion.

Q Ckay. So did they tell you, we're hoping to at
| east increase it by a certain anount, or here's sone
information that m ght help influence where the nunbers
are going to go?

A. No. The initial nodel analyses that we undert ook
were conpl etely independent of any direct input from
National M1k, other than the things that | have
ment i oned.

Q Ckay. And so that first tinme that you ran it in
May of 2022, you were using 2021 data; is that right?

A Yes.

Q And what was the transportation -- what was the
transportation costs that you were using in the initial

run?
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A. So the transportation costs that we have in the
nodel, what we do is create a large matrix of costs that
link every origin point to every destination point in the
nodel. To do that we use a transportation cost function
that rel ates distance to the anpbunt that it costs to nove
ei ther a hundredwei ght of farmmlk, or an internediate
pl ant product |like cream or a distribution route |ike
packaged m | k.

The things that are easier for us to change to
make it nore applicable to 2021 woul d be sonething |ike a
fuel diesel price and a wage rate. And so we did adj ust
the diesel price to 2021, and we did adjust the wage rates
to 2021 based on Bureau of Labor Statistics data and data
from-- | think it's the U S. Departnent of Energy on the
fuel costs.

Q Ckay. And -- and that was so that you were
mat ching the transportation costs with the year in which
you were evaluating the other data as well?

A. Yeah. To be consistent, | nean, one can i nagi ne
running a scenario, we had originally did this, where we
used the nmuch higher 2022 diesel fuel prices, which would
generally tend to raise the nature of that price relative
surface. In part based on our assessnent and in part
based on conversations with the fol ks at National MIk, we
decided it was probably better to be consistent because we
had 2021 data for farmm |k supplies, dairy product
demands, and processing plant |ocations, and used 2021

di esel fuel val ues, even though they were | ower than the
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hi gh val ues that we saw in 2022.

Q And did you feel like that was National M1k
attenpting to be fair about ensuring that the data that
they were using in the nodel was going to be nore
accurately representative of the 2021 cal endar year?

A. It struck ne as being both fair and al so nore
consistent, given that the rest of the data in the nodel
were 2021.

Q Ckay. And certainly not National MIKk trying to
puff up its nunbers, right?

A. | guess | don't want to speak to what Nati onal
MIk's intentions were, but |I can say | never had any
i npression that -- other than providing us with rel evant
i nput to help us do our job, that they were trying to
i nfluence the result in a particular way.

Q Ckay. And after running those initial results,
National M|k asked you to run themagain in June of that
year; is that right?

A That's correct.

Q What additional information did National MIk

2023

provi de you, or what additional guidance did National MIKk

provide you in order to have you re-run the nunbers?

A. Yeah, maybe it's hel pful here for nme to point out

that we have always tried to be folks that are nore in the

role of an analyst and not of an advocate. So when
soneone asks us to do nodeling work such as this, we can

have | egiti mate di scussions about what scenarios are

rel evant, that is, what assunptions we will use when we're
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going to run a nodel like this. And an exanple would be,
shoul d we use the 2021 May and Cctober diesel price or
shoul d we use the 2022 diesel price as a way of eval uating
what that price surface would be?

So we had conversations with them about what
scenari os woul d be nost appropriate, and one of the
conversations related to the diesel price.

We had anot her conversation that was related to
what we call the plant lists, which is the processing
pl ant | ocations and processing capacity val ues that we
have for plants in the nodel. And at that point, the
National M|k team had reviewed our plant |list and
suggest ed that maybe we shoul d not use the plants that had
al ready closed. And so we nmade sone m nor nodifications
to a couple of specific plants based on the area of
speci fic know edge of the National MIk teamin order to
run an additional set of scenarios.

Q And that original plant list that you had for the
initial run, did -- was that sonething that you al ready
had prior to National MIk?

A Yes. So that plant |ist has been sonething that
has been devel oped over a | ong nunber of years and adapted
frominformation on various sources. And that can
actually include personal contacts with people in the
i ndustry, where they will say there's going to be a plant
coming online, it's going to nmake these products. W also
have sone states where there are lists of |icensed pl ants.

Li ke, in Wsconsin, we have a licensed dairy plant |ist
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that we can |look at. And we al so have information that
conmes from public press announcenents about plant closures
or plant openi ngs.

And so we had devel oped that |ist over a |ong
nunber of years and agreed to share that list with
National MIk to solicit their input on how we coul d nmake
the list nore accurate.

Q And so National MIk, in providing you with sone
updated i nformati on about plants opening or closing, did
you take that into account when you re-ran the nodel ?

A. So we kept the results fromthe first of our
simul ations, and then through two iterations, we nade
adj ustnents based on allowi ng plants that were schedul ed
to cone online to be included, so that neant we had to add
those into the entire structure of the nodel for the
anal ysis, and then also to sort of disallow processing of
facilities that had either already been closed or slated
to be closed, so we made those adjustnents.

| don't renenber the exact nunber, but | think
we're probably tal king about a total of six to eight
plants switching fromone category to another out of
several hundred, that are across the different product
cat egori es.

Q And how rmuch did this affect the nodel results?

A So not -- not very nmuch. And actually, | remenber
remarking to Mark that we were going to have to do a | ot
of work to review the entire plant list when it wasn't

going to nake a dang bit of difference. So it can make
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sone difference if you have a very large plant in a
specific location, that can be inpactful.

We did analysis when there was a Kraft Foods pl ant
in Canton, New York that was going to shut down and stop
maki ng cheese, and we saw that right in that |ocalized
area, yes, it actually had a fairly significant inpact,

i ke $0.50 hundredwei ght, on the producer value of mlk in
that area, but it did not affect the overall price
patterns for the United States. And the sane is true for
t he changes that we nade to either close plants, not allow
themto be part of the nodel solution, or to allow plants
to enter.

Q And notwi t hstandi ng the additional work that it
required fromyou, and even understanding that it m ght
have nom nal or no effect on the results, you understood

that National MIk was just trying to get to an accurate

result?
A. Yeah. | think -- so one of the things that
happens when we do a nodel like this, is people often want

to know why is that number $3.50 at this particul ar

| ocation? And that's a difficult answer to give for this
ki nd of nodeling approach, because there are mllions of
pi eces of information that all come together and interact
to create that $3.50 nunber.

So when National MIlk teamreviewed the nodel
results, people are always trying to wonder, "In ny
particul ar area, why did you get that $3.50?" And that
| eads themto say, "Well, did you have the right plants in
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pl ace for the analysis? And if you'd had that one open,
t hen you shouldn't have. And if you had that one cl osed,
t hen you probably should open it up."

And | think that was the notivation for nmaking the
plant list nore up to date, even though we recogni ze that
in the broad picture, it was not going to change the
nature of the results we were going to get.

| think that was what notivated in part, let's
make sure that you are not getting an answer for ny
particular part of the world that I'mfamliar with that
is different than what | think because you don't have the
ri ght plants.

And so we appreciated the fact that we could
update and nmake nore accurate the plant list, and also try
to say, we still think we're getting the right nunbers for
the right reasons.

Q And what are the nmmjor drivers of the nodel's dua
price results?

A. So the nodel, again, has both the dual results,
whi ch have no val ues, and then also the primal results,
whi ch are the physical flows through the supply chain.

And as | noted in the statenent this norning,
there are sone key things that are part of those mllions
of pieces of information that drive that. So the key
things really are, where do we have mlk, and what is its
conposition spatially throughout the United States? Were
is the mlk |located? Wat's its conposition? Wat's the

conposition and | ocation of dairy product demand? What is
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the location and processing capacities of different dairy
processing facilities?

And what are the transportation costs that link a
farmto a processing plant in terns of mlk assenbly, the
nmovenent -- excuse ne -- of internmedi ate products from one
dairy processing facility to another, and the
transportation costs associated with distribution.

So all of those are part of the core database that
make up the USDSS anal ysis, and all of those things are a
part of why we get the spatial price surface that we get.

Q And | think in your testinony throughout, you
refer to the nodel results as a benchmark.

Wiy do you consider themto be a benchnmark?

A. So the termnology that | have used is a
conpetitive benchmark. And in this case |I'mkind of
drawi ng upon the econom c idea of perfect conpetition
where we don't -- we say, everybody is sort of equal, they
are all small, they all take the sane price or receive the
sane price from people, and that neans that we're not
really fully accounting for a nunber of institutional
factors that could be relevant to refining the nodel
results to conme up with what m ght be a nore appropriate
i ndustrywide Class | price surface.

So what |'m sayi ng conpetitive benchmark, what |
nmean is, this is sort of like the | owest possible
systemm de cost that we can imagine in a perfect world.
Right? And so we recogni ze, though, that that perfect

world isn't the world in which the dairy industry |ives.
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There are lots of other factors that m ght be inportant,
even if this provides a basic scaffolding for thinking
about what those price relatives should be.

Q Okay. And we heard Dr. Vitaliano tal k about
sone -- sonme -- what | would -- that he called art, or
what is an overlay over the nunbers that -- that cone out
of the benchmark.

Do you recall himtalking about that?

A Yes, | do.

Q And is that the additional infornmation that you
believe would -- is -- is used or applied to the nodel
results that come out of this nodel ?

A. | guess | -- | don't know exactly what information
was used in the process, not having been a part of any of
t he di scussions of what has been called the
col ored-pencils sort of adjustnents. Al | can do is
coment on the things that | think the nbdel does not
fully incorporate that m ght be rel evant.

Q Ckay. And what woul d those be?

A. | think they conme into maybe three categories --
wel |, four.

So one is really we use average transportation
costs on the basis of difference in distance between a
start and an endpoint for nmoving mlk. W do actually
adjust those for local conditions in the sense of having a
different fuel cost and a different wage cost. But what
we don't account for, for exanple, is like the density of

the mlk supply in a particular county.
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So | used to work at Penn State University in the
t op-ranked supply chai n managenent departnent, and from
that | know that there are counties in Pennsylvania where
there are a lot of plain sect fol ks, Am sh, who have snal
farms. And our nodel would say, all that mlk is at one
| ocation in the county, and to nove that county down to
t he next county would all be the sane costs. And the
reality is that if you're trying to serve that particul ar
set of farms, the cost would probably deviate a bit from
what the nodel would say would be the cost to nove it from
one county to another.

Anot her exanple fromwhen | worked in California
isI'mquite famliar with howtraffic can be in the Los
Angel es area. So our nodel assunes all the costs are on
the basis of a distance novenent, which would say there's
such and such a di stance going from Bakersfield to Los
Angel es, and the cost would be this, but we don't account
for the fact that that tinme cost and the driver cost
associated with it could be nmuch different. Right?

So those are transportation cost exanples that are
probably nmore widely relevant for places that | haven't
lived and worked that the others fromthe National MIKk
team may want to speak to.

Second thing is that the nodel has no conpassion

about keepi ng plants open because there's always been a

plant there. |In presentations that | have given about

this nodel previously, | like to use the exanple of a

nodel being a dairy dictator, like the Viadimr Putin of
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dairy supply chain allocations. And it would say, if you
have a plant that's not in a good |ocation, the nodel is
not going to keep that plant operating. But for an

i ndi vi dual conpany, that woul d probably not be an easy
decision for themto nmake, especially in the short-term
So the nodel doesn't account for that existing capacity

t hat an organi zati on woul d want to keep usi ng.

Anot her exanple is commercial relationships.
Again, we're hardhearted, we just want to get the mlk and
the dairy products fromthe farmto the plant, and to the
consuner as a |low cost as possible, with the anal yti cal
approach we're using here. W don't know anyt hi ng about
the commercial relationships that mght link a particular
farmmlk supply to a farm to a plant that actually has a
contractual obligation on that mlk. Al right? So the
nodel is going to show nore flexibility than the rea
world in terns of not respecting that contractual
obl i gati on.

And the one last thing that's kind of inportant
that often people have maybe been a little bit confused
about is we use the nodel to generate these price
relatives to provide a base of information for C ass |
differentials, but the nodel itself is a conpetitive
benchmark from a supply chain perspective, it does not
know anyt hing at all about Federal Orders. It does not
know anyt hi ng about pooling provisions, it does not know
anyt hi ng about current order boundari es.

And so one of the things that can arise -- and
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al though I was not a part of the teamat Cornell that did
t he nodeling work in 1998, ny understandi ng was that when
the folks at Dairy Prograns AMS were doing their version
of the adjustnment process to the nodel results, one of the
things that they were interested in understandi ng and
maki ng sure was okay was sort of price alignnent at O der
boundaries. So we don't have any Order boundaries in the
nodel , and therefore, we could cone up with price

rel ati onships in nearby space that would be perfectly fine
froma nodel perspective, but may not be acceptable from
an Order boundary or price alignnment perspective.

So we have sort of those four things that | think
are relevant for why adjustnents m ght be necessary to the
raw results fromthe USDSS nodel that include sone nore
detail ed knowl edge of l|ocal transportation conditions, the
exi sting contractual arrangenents, the existing capacity
in wanting to maintain open a plant that you have invested
in, and the issue of price alignnment across orders in
particul ar.

Q Ckay. And these four areas, these are the areas
t hat you believe would be taken into account on top of the
nodel results which are the benchmark that you have
descri bed?

A. Now, again, | can't say what was taken into
account in comng up with any differences between the
nodel results and the proposal that's being put forward by
National MIlk. What I'mtrying to do is point out that

there are factors that | would consider rel evant factors

TALTY COURT REPORTERS, INC. 6948
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Oct ober 04, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

t hat woul d nean adjustnents to the nodel would be
appropri ate.

Q Ckay. And one of -- one of the elenents that we
have heard about, and maybe you will hear nore about as
your cross-exam nation continues, is what the base was
that was included in your nodel.

Can you tal k about that?

A. Yeah. Sure. So another thing that's inportant
for me to maybe clarify is when we run this nodel, we get
a series of price relatives, as |I've said. And it's
basi cally about how steep is the price difference, so the
mar gi nal val ue difference between two | ocations.

So typically what we need to do to actually
convert that to sonething that is equivalent to what we
m ght think of as the current Class | differential surface
is we need to establish $1.60 as the mininum So it would
be fairly typical in a nodel sinulation run to have one
| ocation that says the marginal value of mlk is zero. W
don't need any nore mlk here. There is no additional
val ue from havi ng anot her hundredwei ght of mlk at this
| ocati on.

Well, we don't fully believe that the val ue of
mlk at any location is zero. And so what we do to cone
up with the results that have been shared in the witten
testi nmony, and parts of here in the oral testinony this
nmorning, is if we have a value of zero, we say, to align
that with the current Class | differential surface, we're

going to add a value of $1.60 per hundredwei ght to that
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and every other |location. So it maintains the price
relatives the same, but it takes the level, the m nimum
| evel, up to the current mninmmlevel of Cass |
differentials of $1.60.

And that's inportant, in part, to be able to
conpare the apples to apples that you have. Qur nodel
simulation results start with $1. 60 per hundredwei ght, so
do the Class | differential current surface, and then it
makes it a |l ot nore consistent to evaluate the differences
bet ween the spatial values of mlk in our nodel and the
current Cass | differentials.

Q Ckay. And that's what you did here in this case?

A Yes. That's what we did.

Q And so for all of the different iterations that
you ran, did you always use that $1.60 base?

A. Yes. So we al ways made sure that the m ni num
mar gi nal value of mlk was $1. 60 throughout the entire
US for fluid mlIk plants.

Q And then at sonme point did National M|k cone to
you and say, "We would like you to increase that to
$2. 20" 7

A No. | have no idea where the $2. 20 nunber cane
from

Q Ckay. So that's not something that National MKk
tried to direct you to do?

A. They did not direct, and it did not happen, |
guess.

Q And we also -- and maybe al ong those sane |i nes,
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was there anything that National MIk ever told you to try
and influence your results?

A. So | nmentioned before that the only influence was
really on the design of the experinents that we were going
to do, these scenarios. And those were really Iimted to
what were the nonths and year we were going to | ook at,
what was the diesel price, and let's be sure that we have
the appropriate plant list that is consistent with updated
information. OQher than that, the scenarios that we ran
were entirely based on our own dat a.

Q | s there anything that you could have done
differently in any of the iterations that you ran that
woul d have nmade it nore accurate or nore reflective of the
mar ket conditions?

A. | think we have about as accurate a representation
as we can wth the available information, and it did
actually hel p, even though it did not change the nodel
solutions very much at all, and created a | ot of
addi tional work on a weekend that | didn't want to do, to
have the additional information to update the plant |ist.
And so that was the source of information that we were
able to tap into the knowl edge of the National MIKk team
to be able to inprove in that sense.

Q And M. English, when we was conducting the
cross-exam nation of Dr. Vitaliano, he | ooked at a change
t hat your nodel had predicted, or that your nodel had --
the nodel results for Mam and the increase that was --

the increase that was proposed by National M|k based on
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2023

t hat nodel, and then as conpared to M nnesot a.
Were you in the roomwhen he was asking those
guestions?
A | had the pleasure of hearing that discussion.
Q | s there any insight you can provide as to, if -
if the Southeast is in such dire need of mlk, why the
results didn't come up with sonething even nore

significant?

USDSS and the current Class | differentials are not In

differentials in that part of the country were already
adj usted in 2008.

in that South Florida area, up to $8, and so there's a
consi derabl e di fference between what the nodel is
suggesting woul d be the spatial value of mlk at that
| ocation and the current Cass | differential.

Q Ckay.

A. Just not the biggest divergence at this point.

updat e since the 1998 nodel results.

A. W can't correctly analyze that with the nodel

A. | guess |I'd nake two points in that regard. One,

Florida, they are north of Florida. And | also offered a

Q Ckay.
A. And one other point that | nmake on that is we
still actually do see the |argest spatial values of mlk

Q Meani ng that area specifically had al ready had an

inthe testinony that | gave this norning | noted that the

| argest di vergence between the spatial nodels predicted by

suggestion that one reason for that nmay have been that the
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But in conparing the current Class | differentials to the
nodel spatial values, we can begin to understand that that
is a possible explanation for why those -- the differences
are higher north of that area than they are in that area.

Q And woul d you mind pulling up your Figure 3 from
your testinony in Exhibit 3037

A. | can ask the -- there you go.

Q Can you tal k about whether this helps illustrate
what you were just describing?

A. Yeah. This is the pattern that | talked about in
the sunmary this norning. The darker colors there, the
oranges and the reds, are the places where there is a
| ar ger divergence between the current C ass |
differentials and the nodel -generated val ues.

And so you can see in that area down in Florida,
that green area, it's alittle bit hard to see the scaling
on this, but that kind of generally falls in the $1.50 to
$1, maybe $2 range. Wereas, north of that we actually
get up into things that |ook nore -- well, definitely
above $2, maybe 2.50 to 2.75. And the brightest red spot
there, which | think is around Charl eston, Wst Virginia,
is the thing that | cited as the largest of the difference
of $3.

THE COURT: \What l|ocation is that red spot?

THE WTNESS: | don't know if | have ny geography
right, but I'mthinking it's Charleston, Wst Virginia?

THE COURT: We're getting nods "yes."

THE WTNESS: ay. Thank you for hel pi ng ny
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geogr aphy-chal | enged brain.
BY Ms. HANCOCK:

Q And when you were tal king about the transportation
costs that are built in to the current nodel, were those
sane transportation costs built into the nodel back in
1998 when it was originally run?

A. So sone of like | nmentioned before, the basic
structure of the nodel had sone simlarities. But | was
not part of the nodeling teamin 1998. What | do
understand is the initial version of that nodel had a
straight line transportation function, where the cost of
transportation increased linearly mle by mle.

One of the things that we have, | think, |earned
t hrough the additional analysis of data on the
transportation costs is, at least up to a certain point
where you mght run into an hours-of-service limtation,
the costs increase with distance, but they don't increase
linearly. They taper off. They increase a little bit
nore slowly because you have covered sone fixed costs
initially, right? |If you do hit that hour-of-service
[imtation, and you' ve got to go another day or have
anot her driver, then actually that could nmake that cost go
up again, but that's not captured directly in our
transportati on cost anal ysis.

Q Ckay.

A So there's a very big difference in terns of the
data that's been used, and also the formof the

relationship that determ nes the cost between two
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| ocati ons.

Q Ckay. And back to ny original question, which
was, the nodeling that was -- this nodel that was used in
1998 to set differentials, that, |ikew se, took into
account transportation costs, it's just that the
nmet hodol ogy of how it was taken into account has becone
nore precise with updates to the systenf

A. Yes. Both nodels includes sone representation of
the transportation costs for farmm |k assenbly,
interplant flows, and distribution routes. [It's just that
the nature of the estimation and the updating is
different.

Q Ckay. And in this very tight-knit world in which
we live in the dairy industry, you' re famliar with
Dr. Stephenson using the nodeling in support of MG s
proposals for their differentials; is that right?

A. | recently becane aware of the fact that
Dr. Stephenson had used nodel results to provide input to
the M G proposal .

Q And | think you said earlier that you' re kind of
t he keeper of the nodel.

Did he have to conme to you and ask you for sone
i nf ormati on?

A So we have shared a lot of the information, both
the inputs and the outputs, throughout the nodeling
process that was undertaken for National M K.

In regard to this particular question, | shared

information with Dr. Stephenson to allow himto confirm
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that he had the correct values of spatial mlk values from
the nodel. | did not realize the purpose to which that
i nformati on woul d be put.

Q Ckay. And what do you understand is the
difference in the nethodol ogy that he's depl oying as
conpared to what you are doi ng?

A. Well, the sane nodel is generating the
information. And what's happeni ng, sonmewhat |ike I
descri bed, we nmake a cal cul ation that nakes sure we have a
$1.60 mnimum C ass | differential.

Dr. Stephenson is taking the information fromthe
sane nodel and using it to do sone alternative
cal cul ations and for a different purpose.

Q Ckay. And what do you understand is the
di fferences in how he's doing his cal cul ati on?

A Ckay. So what | understand is a core part of the
analysis that's been subnmitted is to consider the
nodel - generated differences in spatial mlk val ues at
Class Ill and Cass | plants, wi thout incorporating the
$1.60 differential that is included in our analyses.

Q Ckay. And in your opinion, is it appropriate to
use a Cass | and Cass Il conparison in order to
eval uate these nunbers?

A. So it's a perfectly fine calculation to do to |ook
at the difference between a Class Ill price and a O ass |
price, not including what the $1.60 differential would be.

Where | think | have a bit of a difference of

opinion is that we have never used this nodel to try and
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determ ne what that mninumCass | differential should
be. That is, we have never used this nodel to try and
det erm ne whether $1.60 is an appropriate nunber. And
part of the reason that we have not done that is the nodel
does not really represent the factors that underlie the
justification for that $1.60 mnimum C ass | differential.
So ny assessnment is, given that the nodel was not
really designed to evaluate what the mninumdifferenti al
shoul d be because it doesn't incorporate those factors, it
is probably not appropriate to use the difference between
a Class Il nodel -generated value and a C ass |
nodel - gener at ed val ue to suggest what the m ninum C ass |
differential should be.
Q Okay. And then | want to take us full circle,
whi ch was all the way back to ny very first question that
| asked when we started, which is, now we're back to we
have two plants across the street fromone another. And I
posed you the question early on, if you have a C ass |
plant and a Class Ill plant across the street from each
ot her, how the nodel inpacts the decision to go one way or
t he ot her.
Do you renenber that?
A Yes.
Q And | asked you, well, if you just took those
pl ants and you replaced themw th a cheese plant and
butter nonfat dry mlk plant, would the results change?
And what was your answer?

A. My answer was that regardl ess of the plant types,
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because of the factors that are included in the nodel, we
woul d expect to see very simlar differences regardl ess of
what class plant or what product plant type that woul d be.
So we woul d not expect to see large differences based on
the factors that are accounted for in the nodel for the
hypot heti cal situation where a cheese plant and a fluid
mlk plant are right across the road from each ot her.

Q So is the point there that this nodel doesn't tel
you one way or another which one is the bigger driver
between the -- between the classes of m|lk?

A. So | guess | would say that the nodel is not going
to accurately represent what a fluid mlk plant should pay
to get mlk into the plant relative to what a cheese pl ant
should pay. It's really good at describing how the
di fferences across space exist for different fluid mlk
plants, but it's not designed to account for the fact --
or the factors that affect what that m ni num Cd ass |
di fferential should be.

Q And your role here today, Dr. Nichol son, are you
here as an advocate for National MIk's proposal or to
obj ect or oppose any ot her proposal ?

A No. So | -- you had nentioned earlier that | was
a part of sonething called the Programon Dairy Markets
and Policy, and that was a group of academ c econoni sts
with an interest and focus on dairy. And one of the
things that was a requirenent for nenbership in that group
was sonme kind of commtnment to the fact that we want to

pl ay an educational role and we want to play an anal yti cal
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role by providing information that can help the industry
to make better decisions, and that we were not to be
advocates for any particular position, in part, because as
you nentioned, this is a small industry. W have worked
with people on all different sides of different questions.
W wanted to maintain the credibility that we were a
neutral, unbi ased source of information.

So I'mhere at the request of National M Ik, but
|"mnot actually here to say | think the National MIk
proposal is a wonderful idea or it's a bad idea, or MG s
proposal is good or bad. |I'mhere to try and hel p provide
sone insights about the spatial m |k values and how t hey
changed over tine.

Q And we heard Dr. Bozic here yesterday, or a few
days ago, | can't renenber when it was, and he said that
he's going to be stopping the work that he's doing within
that Programfor Dairy Markets because he's | eaving the
academ c side; is that accurate, your understandi ng of
what' s happeni ng?

A Wth all due respect to Marin, who |I've known for
a long tine, that was an appropriate decision. And it's
not as if we kind of are gatekeepers. W actually sort of
sem -1 ost a nunber of people through retirenent that go
back many years in ny tine. Mst recently we can stil
count a little bit on folks Iike Mark Stephenson and Andy
Novakovi c, but essentially it's down to Dr. Chris WlIf at
Cornell and nyself that are the ones that are trying to

make t hat program happen.
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Q And that's because Dr. Stephenson is retiring as
well; is that right?
A s retired.
Q Ckay.
M5. HANCOCK: | have no further questions at this

time. We would nmake himavail abl e for cross-exam nati on,
Your Honor.

THE COURT: Dr. N chol son, would you state again
and spell the nanes of your two col | eagues who still work
with you in this progranf

THE WTNESS: Gkay. So there's one coll eague who
is definitely not retired and still working, and his nane
is Christopher, GCGHRI-S-T-OP-HE-R WIlf, WOL-F.

Menbers that are still available to us, although
t hey have retired, are Mark Stephenson, | can spell that
if you w sh.

THE COURT: | don't need that one.

THE WTNESS: Gkay. And Andrew Novakovic. | can
spell those if you would |ike as well.

THE COURT: Yes, please.

THE WTNESS: Okay. | hope Andy is not |istening
because if | get his nanme wong, it's going to be trouble
for me. So Andrew, A-N-D-R-E-W and Novakovic is
NOV-A-K-OV-1-Cwith a special Serbian accent over it.

THE COURT: So -- so | got N-OV-A

THE WTNESS: K-OV-1-C, | believe. Help ne out
in the audience if I'"'mnot getting it right.

THE COURT: N-O V-A-K
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THE W TNESS: O
THE COURT: V-1I.
THE WTNESS: V-1-C
THE COURT: Pronounced?
THE WTNESS: "Novakovich," proud Serbi an
herit age.
THE COURT: Excellent. Now, | see we already have
sonmeone el se who wants to ask questi ons.
Wul d you identify yourself, please, sir.
MR. ENGLISH  Certainly, Your Honor. My nane is
Chip English for the MIk Innovation G oup.
And | had a little tine to get up here because you
wer e goi ng through sonme spelling of -- of nanes.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good afternoon, Dr. N chol son
A. Good afternoon, Chip. M. English, excuse ne.
Q So | think, although |I may get corrected, | just

want to have, | think, one question based upon the | ast
line of questioning, and I'Il let Dr. Stephenson speak for
hi nsel f.

But when you tal ked about the data -- or the
request for information, | want to be clear that ny
understanding is that because of proprietary informtion,
that is to say the work you did for National MIKk was
proprietary, that the data that Dr. Stephenson used was
not the 2021 data, but rather 2016 data for another

project; is that correct?
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A. Yes. Excuse nme for that. Yes, that's correct.

Q Ckay. So | want to be very clear that whatever he
did was not use the data that was paid for by National
M1k, correct?

A Correct.

Q Ckay. And that was inportant to him correct?

A Yes.

Q So | amgoing to try very hard to shorten ny
Cross-exam nati on because a nunber of questions that | had
were questions that National MIk Producers' counsel
asked. And forgive ne if | do duplicate, but I'"'mgoing to
try hard not to.

A. Thank you.

Q So you were not, as you said, part of the work for
Federal Order reform correct?

A The 1998 effort? No.

Q Yep. And in fact, just to be clear, the 1998
effort was USDA's proposed rule, but it was actually based
upon a report dated July 1997, correct? Do you renenber?

A. That's the best of ny know edge, yes.

Q And are you famliar wth that report?

A | have reviewed that report, but it has been quite
some tine.
Q But you reviewed it, you certainly reviewed it in

light of the fact that you have been, over tine, updating
t he underlying data, correct?

A Yes.

Q And you coul dn't update that w thout having | ooked
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at it sone tine in the past, correct?

A. At sone tine in the past, yes.

MR. ENGLI SH: So, Your Honor, one of the things I
want to try to do -- and | believe | have agreenment of al

counsel so | got to speed it up -- but that's -- is that

rat her than asking himto go through in sone |evel

detail that report, | represent the follow ng:

The 1997 report, July 1997, known as RB 9709 --
and why don't | nake this sinpler by handi ng you a copy.
THE COURT: Thank you. So that's RB, as in boy.

MR ENGLISH: Yes, 9709. Entitled --
THE COURT: That's 97-09.

And then what were you going to say?

MR, ENGLISH It's entitled "A Description of the

Met hods and Data Enployed in the U S. Dairy Sector

Sinmul ator, Version 97.3," authors: Janes Pratt, Phillip

Bi shop, Eric Erba, E-R-B-A, Andy Novakovic, whose nane you

just got spelled, and Mark Stephenson.

This study, Your Honor, is cited six tinmes in the
Federal Order Reform proposed rule. But | also specify,
and let me read frompreface, page ii: "Funding for this
proj ect has been provided by the U S. Departnent of

Agriculture through the National Institute for Livestock

and Dairy Policy and through USDA's Agricul tural Marketing

Service Dairy Division and Federal M|k Market

Adm ni strators."”

As -- as such -- and, by the way, it is cited,

like | said, six tines in the Federal Oder reform and it
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iIs specifically footnoted. And wthin Federal O der
reformit says, "W, USDA, had two partnerships, one with
Cornell University and one with Texas A&M to assi st us
with Federal Order reform"”

Rat her than making --

THE COURT: To assist us with what?

MR ENGLISH: "To assist us with Federal M1k
O der reform"”

| -- | believe that this is basically a public
docunent funded by the federal governnent, submtted to
the federal governnent, recognized by the federa
gover nnment .

Rat her than meking it an exhibit and, you know,

hel pi ng the paper conpanies sell nore paper, | sinply
propose -- with a citation |I'll give in a nonent -- to
take official notice of it. | believe |I have agreenent of

all the parties. Maybe it will shorten ny
cross-exam nation by 30, 45 m nutes.

THE COURT: Now, are you going to put this -- if |
take official notice of it, are you going to submt it so
that it's part of what USDA receives as a docunent, or are
you just going to leave the citation in the record be
adequat e?

MR. ENGLISH: Yes. The second is the case, Your
Honor .

THE COURT: Al right.

MR. ENGLISH: So the citation | have is --

THE COURT: Just one second before you do that.
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| want to ask if there's any objection to our
proceeding in this manner?

There i s none.

Thank you, M. English. Now you may tell ne
everything that you want in the record about this citation
of this docunent of which | wll take official notice.

MR, ENGLISH Al right. The citation is
dai rymar ket s. or g/ pubPod/ pubs/ RB9709. PDF.

THE COURT: G eat.

THE WTNESS: So, M. English, if I may? So that
is an online reference through the DairyMarkets. org
website, which, since Mark has retired, has been | ess well
mai nt ai ned. But that docunent, the RB stands for research
bulletin, and it is also avail able perhaps in a nore
per manent and accessible format the Charles H Dyson
School of Applied Econom cs and Managenent web page under
research bulletins. So just in case there would be any
issues with the link that woul d make that avail able, there
is an alternative source.

MR, ENGLISH |I'mgrateful. The Iink worked this
nor ni ng.

THE W TNESS: Excellent.

MR, ENGLISH | don't guarantee it works this
af t er noon.
THE WTNESS: | don't either.
THE COURT: |I'd like you to spell the nane that is

part of the identification of where a person would find

this report.
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THE WTNESS: So this is Cornell University, the
Dyson School, D-Y-S-O N, School of Applied Econom cs and
Managenent. And | inagine that a Googl e search of
research bulletin, Cornell Dyson, would take you sonewhere
close to accessing it through that set of |inks.

THE COURT: Excellent. Thank you bot h.

| do take official notice of this docunent,
R B. 97-09, the nane of the docunment -- well, first of
all, the date of the docunent is July 1997 (printed
Decenber 1997). Nanme of the docunent is "A Description of
the Met hods and Data Enployed in the U S. Dairy Sector
Sinulator, Version 97.3." Down at the bottomit says "A
Publ i cation of the Cornell Programon Dairy Markets and
Policy."
BY MR ENG.I SH:

Q So now, Doctor, counsel for NMPF took you through
sone of the updates since that tinme, correct?

A Yes.

Q So | just want to, as quickly as we can
nonet hel ess, tal k about the robustness subject of the
updates, nonetheless so this record has the robustness of
what was in there in 1997, to the best of your
recol |l ection.

" mgoing to give you sone ideas, and you can tel
me whether I'mright or not. Does that work?

A. Yeah. Ckay.

Q And part of that is, and for your Honor's benefit,

since this was -- you know, we had infornmal rul emaking for
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Federal Order reform That is to say Congress passed a
statute that said, you know, go do all this stuff, but
don't be here in this hearing room And for whatever

reason, people decided they prefer this process.

2023

And so -- but this is a different process. It's a

formal rul emaki ng, and so things that were just -- there's

no -- there's no hearing record, to nmy know edge, from

t hat proceeding, but there's a hearing record here, so

| -- just bear with ne, and again, I'mtrying to nove as

fast as | can.

THE COURT: | don't want you to go fast. | know

t hat Dana Coal e wants you to go fast.

MR ENGISH And | think Dr. N chol son wants ne

to go fast.

THE WTNESS: And ny students, and the Departnent

of Ag in the State of Wsconsin, but other than that,
we're fine.
MR HLL: M. English, this is Brian Hll.

Bef ore you get started, | know Your Honor wanted to have a

break at sone point because of the test. It's now 2: 14,
and so | wanted to alert you to that before we started

novi ng.

THE COURT: Six mnutes until we're to get FEMA s

emer gency systemtest --
MR. ENGLISH: Turn off all our phones.

THE COURT: -- this is just atest. W're
supposed to have, yeah -- 1'll go off record, you can nove
around, and see if you get it. |It's supposed to go on to
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2023

t el evi sions, nobile devices, and the |ike. It's just a
test.

Al right. Let us do go off record now at 2: 14.
You are free to nove around. Cone back by 2:25.

(Wher eupon, a break was taken.)

THE COURT: We're back on record at 2:25.

MR. ENGLI SH: Thank you, Your Honor.

And thank you, M. Hill, for rem nding us about
how our phones are going to bl ow up.
BY MR ENGLI SH:

Q So before the break I was going to attenpt to

to -- robustness of the 1997 materials which have been
subsequent |y updated, sone of which the nost recent
materials cane fromcounsel for National MIk Producers
Feder ati on.

So as | understand it, there were objective
functions, such as raw m | k assenbly costs, correct?

A. Are you | ooking at the Table of Contents?

Q Yes. So |I'mthinking about page -- starting on
the Table of Contents, United States Dairy Sector
Si mul at or, Expl anation of Objective Function and

Constraints, the fifth line down, there's a series of

Assenbl y.

sunmari ze with the wtness sone of the robustness subject

functions |isted, and one of themis, you know, Raw M|k

Q Yes.
A s it possible to have you guide ne through that a
bit?
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A. So the -- | guess what | would |ike to perhaps
hel p distinguish is the objective function is the overall
set of costs for everything in the nodel that has a
particular equation. It is not simlar to the renaining
ones which are constraints which nust be satisfied. So --

Q | appreciate --

A. -- they are all -- they are all equations, but
they are of a different type when you go fromthe first
line to the next |ine.

Q All right. Then in that case, help ne out
under st andi ng what they are, because that's exactly what
"' m having a problemwth.

A. Ckay.

Q Just identify the reason why you are testifying
and |'m not.

So let's start with that. So what is a function
versus a constraint?

A. So a function is any nat hemati cal rel ationship,
and in an optim zation nodel |ike the one that provides
the information fromthe United States Dairy Sector
Sinmul ator, the objective function has got a conbination of
the variables in the nodel. And typically, in this case,
it's also going to have the associated costs that go al ong
with the variable.

So, for exanple, a variable would be the novenent
of mlk fromone county location to a plant in a different
county location. A cost associated with that woul d be the

cost to nove the mlk that distance if it's a farmm/lk
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assenbly novenent, right? So you would have a conbi nation
of a cost per unit, tines a volune of mlk flow ng from
one location to another. You multiply those two things
together, and you actually get a dollar value. And then
you do that about 6 mllion nore tinmes, and you've got the
obj ective function for the current version of the USDSS.

So it's adding up the total value in terns of the
costs for the nonth either of May or COctober 2021.

Q And so when you said 6 mllion nore tines, that's
just for the raw m |k piece?

A. Those are all the variables that are part of the
obj ective function, which would include the ml|k assenbly
flows, the processing at different |ocations, the
distribution flows, the interplant flows, all those things
are variabl es that are included.

It's not -- that 6 mllion nunber is not just for
ml k assenbly.

Q Ckay. So that's -- the m |k assenbly, the
receiving of mlk conponents at plants are included?

A. So -- so the objective function is all in terns of
val ues. The other functions tend to be in terns of
physi cal quantities, because they are putting constraints
on that for the nost part represent a nmass bal ance t hat
says, if you are going to have so much cheese cone out of
a cheese plant, you have to have so much m |k and ot her
i ngredients cone into that cheese plant to be able to
mat hemati cal ly describe the relationship between the mlk

i nfl ow and ot her products | nentioned al ready, nonfat or
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cream and the cheese product that cones out.

Most of the other of those equations that are
descri bed as the constraints are in terns of physical
units. The main one that's in terns of dollars is the
obj ective function.

Q And is the restriction on use of conponents from
i nternmedi ate products a constraint?

A. Yes. So that would be, for exanple, you can't
make cheese entirely fromnonfat dry ml k.

Q And when you talk about -- so actually, |'m going
to turn to the data now.

So what is involved in these data and how nmany
data points are there, if you know?

A. | can talk about that. Do you want ne to talk

about the 1997 version or tal k about the --

Q "' m happy -- |'mhappy -- |'m happy to have you
sort of --

A. Ckay.

Q -- conbine. The whole point was to give people a

chance to see how nmuch was there, but | do think we want
to tal k about present tinme rather than 1997.

THE COURT: You are just going too fast,
M. English.

MR. ENGLI SH: That's because |'m not reading
anynore. | wll slow down.

THE WTNESS: GCkay. So | had previously nentioned
that the key data inputs in the current version of the

nodel are the amounts of mlk and their conposition at
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different supply locations, either the nmulti-county
regions or the 3,108 individual counties, many of which in
the United States will have zero m |k, the |ocations of
plants of different processing types and their capacities
to the extent that we know them and the dairy product
demand at different |ocations based on popul ati on and per
capita dairy product demand val ues that we have cal cul at ed
based on publicly avail abl e dat a.

The other part of the information that is included
in our version of the nodel is the transportation costs,
which | have described a little bit before as being based
on functions that differ for farmmlk assenbly and differ
for interplant flows from say of cream froma fluid
plant to an ice cream manufacturer, and for the
di stribution routing of final products froma plant to a
custoner | ocati on.

So if it's -- if it's helpful for me to go through
and say which of the things that are |isted on data here
are things that are data that are included in the nodel, |
could do that.

BY MR ENG.I SH:

Q That woul d hel p, yes.

A. Ckay. So cities and di stances, yes, we have a
network of cities, and we have the distances that connect
them [It's greatly upscaled in the county |evel version
of the current nodel. | have nentioned previously farm
m |k supply, the areas of quantity, and conposition. |

have nentioned previously processing |ocations, and
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actually maybe if it's helpful, |I can refer to the page
nunbers that are cited on this, if that hel ps those
foll owi ng al ong. Ckay.

Al right. So cities, and if we're on page iii of
the Table of Contents, down at the bottom under Data, the
Cities and Distances are listed on page 26 of this
docunent. GCkay. Are you with me? Ckay.

Farm M| k Supply, Areas, Quantities, and
Conposi tion, 30.

Processi ng Locations, | have nentioned, page 34
descri bed here.

| nt ernmedi at e Products, Description and
Conposi tion, yes, although the nunber and form of
i nternmedi ate products was greatly expanded in the current
version of the nodel.

Consunption Areas, we have demand | ocati ons.
That's what | would call those consunption areas.

We have the Consunption of Final Dairy Products --

Q Wait a mnute, that was page 41

>

Page 41, excuse ne.
Consunption of Final Dairy Products, that's
essentially the demand that needs to be net at different
geographic locations in the United States. Here you see
that's divided into two basic product categories, fluid
and manuf actured dairy products.

In the testinony, the witten testinony submtted,
there's a conplete listing of both the final internediate

and tradabl e products that are included in the current
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version of the nodel.

Dai ry Product Conposition, so Conmponents in Fluid
M|k Products, line 56. kay? Conponents in Manufactured
Pr oduct s.

One difference that I'lIl note with the current
version of the nodel is, | believe I"'mcorrect in
stating -- and I'd have to go to page 56 to be sure about
it -- that fixed values were used for the conposition of
fluid and manufactured dairy products.

One of the nodifications that we made -- and
recall this in part because it took a great deal of
programm ng effort and tinme -- was to actually nake the
product conposition, say, of cheese be endogenous to the
i ngredients that were used at the processing facility.

So there are a nunber of different ways in which
you can nmake cheese. Not that |'mexpert in that
category, but |'ve studied enough the math of the cheese
yi el d process, and we decided that mlk comng into a
pl ant woul d not be the sanme -- not sort of yield the sane
product yield as mlk fromanother farmthat had a
di fferent conmposition. So we expanded the rol e of
conponents to account for the fact that mlk with a
different farm conposition could result in a different
product yield or require a different sort of make formnul a
that is alternative ingredients to be used to account for
an appropriate conposition of a product, particularly
cheese, that would be conplicated mathematically in this

case.
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So | believe I"'mcorrect in recalling that the
original forrmulation was for fixed conponents, and one of
the things that the updated version of the nodel does is
al l ow t hose conponents to be used nore appropriately to
i ndi cate the product conposition when the product is
manuf act ur ed.

Q If | could interrupt for one second.

A. Yes, please.

Q Turn to cost data and transportation cost. And
before you go into what was, | think ny understanding is
that there's been a significant change since 1997 that, at
sone point, there was a separate transportation function
created, separate function nodel created, that | think
probably replaces all of this material about
transportation; is that correct?

A. So | would have to go remind nyself of the
specific equations that are here.

Q And | don't want to ask about the specific
equations, and | think they're proprietary, and we respect
t hat .

So |l just -- it's nmy understanding that sone tine
after 2010, USDS created a separate transportation nodel
that is used to input into the USDS; is that correct?

A Yes. It's different than what was used in this
version of the nodel in 1997.

Q Ckay. And so | would rather, in this case, not
tal k about what was in 1997, because |I think what's

rel evant -- because | assune that that npdel was then used
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for purposes of what has been submtted for this hearing,
correct?

A Yes.

Q Ckay. And | do not, first of all, think I
understand all the equations. Secondly, | don't think
that they are necessarily public, and so | don't want to
go into equati ons.

But if you could generally describe the broad
paraneters of the equations and what they cover fromthe
separate transportati on nodel.

A. Ckay. So one of the things that's inportant that
| have sonmewhat noted before is that this was a joint
effort to devel op the data sources that were used for any
of the updates that we have done to the USDSS since the
1997 nodel formulation. And that joint effort has
i nvol ved both Dr. Stephenson and nyself, and it nay be
hel pful to clarify who did what.

So whenever we did this, we relied upon
Dr. Stephenson's expertise in looking at farmm |k
production data and allocating that farmmlk to pl aces
where the nodel needed to have a val ue appropriately in
assessing the conposition of the farmmlk at those
different |l ocations. And Dr. Stephenson al so contri buted
to the devel opnent of the transportation cost function,
and I'll cone back to that in a nonent if |I may. And
al so, Dr. Stephenson contributed the data on the
processing costs for the different products at the

different facilities. Okay?
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So to cone back to the transportation costs. \Wat
| understand Mark Stephenson to have done is there is a
programthat is available that -- actually it was an
outgrowt h originally of an extension rel ated
transportation calculator for mlk haulers that allows one
to estimate the costs of transportation, particularly for
m |k assenbly, but also for final product distribution and
for interplant flows.

And that cost of transportation function would
take into account the core costs for a trucki ng conpany
t hat woul d i ncl ude overhead and nmai nt enance and
repl acenent of equipnent. |t would include sone notion of
the fuel costs, it would include sone notion of the driver
time required. And Dr. Stephenson would, in a sense,
simul ate the values of transportation that were required
for a particular set of routes, sonme nunber of them and
t hen he woul d develop a statistical relationship that
woul d show the cost relationship to distance travelled by
that particular transportati on novenent.

And so over tine, we have used that sane basic
approach, but to update the transportation cost functions
we go back and | ook at new data for things |ike fuel costs
and wages and -- and overhead and tires and things like
that, that are associated with usual trucking costs. And
| have to say | work a little bit in transportation
| ogi stics, but | don't know how to operate a trucking
conpany. So |I'mnot sure all the things that m ght be

included in that, but | trust Mark's judgnent for that
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particul ar thing.

Q Do you understand that tire costs are included?

A. Tire costs are included. Apparently that's sone
kind of big deal. You blow out a ot of tires on a heavy
truck and trailer unit. | see themon the road.

Q So Mark was very conprehensive, correct?

A. | believe these are reasonably conprehensive

estimtes of what the transportation costs woul d be.

Q And in fact, do you know whether for you or for
Dr. Stephenson, the nodel -- this particular -- the
transportati on nodel, has been used to consult with
menbers of the dairy industry to hel p them understand
their hauling costs?

A | don't know if anything |ike the current version
of this program has been used to consult. | know that
Dr. Stephenson has maintained contact with trucking
conpani es who haul mlk in Wsconsin and M nnesota. |
don't know if they were providers of infornmation or
whet her they were receivers of information or both.

| do know that a much earlier version of this was
actually an extension tool that was avail able online to
hel p haul i ng conpani es understand what their costs m ght
be in part, so that they could set appropriate contractual
rates to avoid going out of business. | think that was
the original purpose for the tool.

Q So | understand and appreciate National M1k
Producers' counsel's questions to you about using 2021

dat a.
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How nuch i npact does hauling cost have on the
actual nodel results, say, the relationship between
| ocati ons?

A. So that's actually a little bit of a difficult
guestion to answer, because it's fairly conmmon for people
to ask ne, as | nentioned earlier, why did this change in
this way? And so | can say intuitively, if we have higher
transportation costs, that will tend to raise the
st eepness of the pricing surface.

But to actually say sonething other than |ike,
what effect does the change in the diesel price have, and
to generalize that to what effect does transportation cost
have, to cone up with the best answer | would actually
need to go away and do two nodel versions where | have one
set of transportation costs, so it includes all the stuff,
including the tires, not just the diesel, and then run
anot her of those, and then | can say, here's what
di fference this makes.

If it's helpful, for the purpose of this question,
what we do find is that sonething |like a diesel fuel price
can have a significant inpact on the steepness of the
sl ope but does not tend to change the basic patterns that

exist in the spatial m |k val ue surface.

Q | think that was the question | was trying to ask
A Ckay.
Q It's fair to say that the current nodel has a | ot

of constraints, correct?

A. Yes. | -- | can't exactly renenber the nunber,
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but | believe it's sonething |ike 250,000, maybe nore for
t he bi gger of the nodels.

Q And it has a |l ot of variables, correct?

A In the mlIlions, yes.

Q And it also has, | think, sonething called
activities.

A. Activities are the synonymin |inear progranm ng
wor | d | anguage for vari abl es.

Q Ckay.

A So they would include things |ike how nmuch mlk
nmoves, how nmuch mlk is processed at a plant, how nuch
product is produced at a plant, how much product is
consuned at a | ocation.

Q Does the nodel nmake any assunptions about whet her
it is the producer or the processor who bears the hauling
transportation cost?

A. No, it does not.

Q So in terns of, say, naybe one exanple of what has
changed over tinme, | think | understand from one
conversation | had with sonebody that -- and | don't know

when it changed, but at one tine, the nodel produced a
surprising result in ternms of noving mlk fromthe west
side of one of the Geat Lakes to the east side.
Does this -- do you have a recollection about
t his?
A | can envision this being a kind of conversation.
| don't renenber a specific instance that | can say, yeah,

it was this location to that | ocati on.
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Q | think -- so, for instance, one of the -- the
ki nds of things you do is when you | earn about that, you
say -- you put a limtation in that says, you can't cross
a |l ake without a bridge, correct?

A Well, let's -- maybe | can clarify. That the
current version of the nodel is based on the existing road
network. W don't assunme that the truck is going to get
on a ferry and go across Lake M chigan, even though nmaybe
in principle that's possible for sonme trucks. So it does
rely on the existing road network.

And if I'"mrenmenbering correctly, there were tines
i n past years where there was mlk that could not be
processed in Southern M chigan and actually ended up going
into Wsconsin. So it went around the | ake and t hrough
Chi cago and up into Wsconsin.

But the -- all the novenents have to be consi stent
with the existing road network. And so there's no kind of
imaginary line that connects the city on one side of the
| ake with another side of the |ake.

Q So recogni zing -- so let ne go back to federa
order reform

Do you know that USDA itself, in Federal Order
reform took the results of the nodel and nade
adj ustnents? That is to say, USDA made the adjustnents
based upon its know edge. Do you know that?

A. So | was not a part of the process of doing the
nodel ing work that contributed to this docunent in 1997,

and to the discussions, and | certainly was not in the
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room if there was a room when AMS was havi ng
conversations about this. So the knowl edge that | have is
secondhand know edge that cones fromthe people who were
involved in that process. And that's the basis for ny
statenent that | believe there's a simlarity between the
use of nodel results and nmeking adjustnments and -- in that

era and what is being done here.

Q The difference being that one thing maybe -- if
USDA is doing it versus private industry.

A. | would say that's a difference.

Q So if an adjustnent is nade, say, to, you know,

one county, and just by hypothetical, $0.50 to the val ue,
does that then alter the entire nodel because you are
tal ki ng about the relative value of mlk, or does it
create sone -- if you don't build it back in, sone
I nconsi stenci es because the nodel would have said it
should be X and now it's Y?

A. Again, maybe it's helpful to clarify that, again,
t he nodel doesn't know anyt hing about Federal Orders, it
only knows really about transportation costs. And al so,
all of the adjustnents that were nmade, again, as |
understand it in the previous 1997, 1998 process, and the
adj ustnents that were nade here, were nmade after the fact
based on the existing nodel results. Ckay?

So what we can't say with this particul ar nodel

and tool is if you added $0.50 here, is that going to ness
everything up in Federal Orders, because the tool is

sinply not designed so address that question.
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Q | under st and.

But | eaving Federal Orders aside for a nonent,
does it inpact the value in other counties if you have
altered one county but not others? In the nodel itself,
if you left out Federal Orders, would it alter the val ue
in other counties?

A. The nodel does not allow us to actually change a

val ue in one county arbitrarily. The nodel provides a

2023

result of what the value in the county would be, and it is

what it is, again, based on the mllions of interactions
that are part of the nodel structure.

So there's no way to go in -- you can nake a
change to sonething like there's no plant there anynore,
or there is a plant there, or we lost all the farnms in

t hat county, and you can eval uate what the inpact of that

would be in a nulti-county area. But we can't actually go

i n and change one val ue and then see what happens with

everything else. It's just not the way the nodel is
desi gned.
Q Ckay. So | want to turn to your discussion with

t he counsel for National MIk for Canton, New York. And
part of it is, | want to nmake sure | understand it, and
then I want to understand if there is a limtation.

It sounds |ike by maki ng a change for an
i ndi vidual plant, it wouldn't change the big picture. It
doesn't alter the big picture as you said, that's --
that -- | think that's understood; is that right?

A. So if you were to open or close one plant of a
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nodest or noderate size, it would not change the bigger
pi cture.

Q But would it change the localized inpact? Wuld
it have a localized inpact?

A So changing the availability of a plant, either
bri ngi ng one online or taking one offline, can have an
i npact close by that plant, but it depends on a nunber of
factors.

One factor would be, are there any other plants
anywhere near that |ocation? In the Canton case, that
really was the only plant within a nunber of counties, and
it was actually processing a fairly large volune of mlKk.

So if there are other plants that can take up that
mlk, then the inpact is likely to be fairly small. And
it also, as | nentioned, depends on how big a plant was
that. If it was a fairly large plant, the inpact would be
likely to be larger; if it was a fairly small plant, then
even the localized inpact -- there will be sone. The
nunbers wi Il always be sonmewhat different. But in
general, it takes a fairly large plant in a | ocation where
there aren't alternatives to have a significant |ocalized
I npact.

Q And what happens if you add a demand center in a
county that doesn't otherw se already exist?

A. | guess we'd actually have to be creating people
sonehow to make that happen. But essentially we have --
we have full coverage of the population of the demand for

dairy products now. W could do sonething, and we have
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done things like this in the past, where we say, add an
export demand.

It's actually one of the things that's al so
different fromthe current version of the nodel to the
previ ous version of the nodel. W actually account for
the specific product exports by port district inthis
nodel , and we allow dairy product inports. The export
side, of course, is nmuch nore inportant now than it used
to be.

So if we had, say, a scenario where there was
I ncreased export demand, we could actually evaluate sort
of the systemm de i npacts of that, and we could actually

do it either in a particular port |ocation |like Los

2023

Angel es, or we could do it spritzing a percentage increase

across all the different port districts. And we have done

sone of those kinds of analysis as a part of work that we

did for the state of Pennsylvania in 2017.

Q So | want to go back to your answers to questions

about the sort of the base.
A Ckay.

Q How woul d t he gradi ent change if the base was 2.20

versus $1.607?

A. So the price relatives are the sane regardl ess of
you choose $1.60 base or 2.20 base. Because the nodel
starts fromthe assunption that we have a m ni num val ue
that would be, in the case of what we have actually
presented, $1.60, and then we build the price relatives
of f that.
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So on a percentage basis, maybe the sl ope changes,
but the slope would actually be the sanme regardl ess of
what the base would be. And that's kind of consistent
with the idea that this nodel was not designed to figure
out what the base shoul d be.

Q The gradient is -- a gradient is independent of
t he base, correct?

A Yes.

Q Ckay. So could you go back to show ng Figure 3
that National MIKk just counsel brought up?

So | think maybe there was -- perhaps, on
sonebody's part, and it nay be mne -- a m sunderstanding
of what | thought | was driving at with respect to the
guesti ons about M am .

And | certainly understand the fact that | was
there in 2007, so | know about the Southeast deci sion.
And | know, | think, what that creates, a bit of a ridge
to the north of it.

But Mam is green -- | know |l'm-- ny eyesight's
not great, but Mam is in the green section, correct, of
t he map?

A Yes.

Q And M nneapolis is somewhat in a blue section
correct?

A Yes.

Q And blue is a smaller increase in this than green
is that correct?

A. Yes. Confusingly, based on the col or schene in

TALTY COURT REPORTERS, INC. 6986
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Oct ober 04,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

this diagram it's not a defined gradient, yes.
Q Ckay. So | think the point of my questions was

what about -- well, let ne start over.

The nodel suggests that the Mam price should go

up nore than the M nnesota price, correct?

A Wel |, the nodel suggests that the difference
bet ween t he nodel -generated spatial of m Ik price val ues
in the current Class | differentials is larger in M am

than it is in Mnneapolis, yes.

Q And Denver is in a blue -- | think dark blue area,
correct?
A. | actually -- | can't exactly tell. | think it's

to the west of that dark blue --
MR. ENGLISH: Blue or purple --
(Excessive crosstal k.)
THE COURT: Wich one of you would |ike to tal k?
MR ENGLISH: He would like to talk.

2023

THE W TNESS: | believe that the Denver area is to

t he west of the bl ue.
BY MR ENGLI SH:
Q So in the purple?

A It's purple or sone shade of purple, yeah.
Q And purple's even --

A. Purple is a smaller value than the blue --
Q Ckay.

A -- in this schene of colors.

Q Ckay.

A

TALTY COURT REPORTERS, INC.
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St ephenson for al so doing the nmappi ng.

Q He' || appreciate that.

So that woul d suggest, as with M nneapolis, that
the relative value spread between Denver and M am has
gotten |arger, correct?

A Yes. Because that is a smaller value difference
there than in Mam.

Q And finally, for Riverside, which | believe is
also purple, it's a -- that would be the same as Denver
correct? It should be a greater spread?

A. Yes. Roughly approxi mately equal to the Denver
val ue.

Q So | would |ike nowto have you turn to
Exhi bits 300 and 301.

A. | was hopi ng you woul d ask.

THE COURT: So you have those?

2023

MR. ENGLI SH: He has his own set, but | guess Your

Honor may need a set again.

THE COURT: | have two sets. Does anybody need
one? | do. | have two.

MR. ENGLISH: MW briefcase is full enough. Al
right.
BY MR ENGLI SH:

Q So first, as | talk about this, | have been told
to stop calling themline nunbers and call themrow
nunbers.

So you were here, as you said with counsel for

National MIlk, riveted in the conversation | had with

TALTY COURT REPORTERS, INC.
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Dr. Vitaliano, correct?

A. | was hoping you woul d do nore |ine nunbers, yes.
Q Well, I'"mactually hoping not to do any |ine
nunbers. | think | nostly want to do col um nunbers, or

colum |l etters.

A Ckay.
Q Can you confirmwith me -- and I'Il try to shorten
it -- that Colums A, B, C, D, and E are literally there

because of that's how the Federal Order uses then?
A. Yes. Can | actually ask, though, are you
referring to 300 or 3017
Q For now, 300.
A.  300. Okay.
Yes. Those are reporting col ums.
Q Ckay. And then the results of your nodel were

Colums F and G correct?

A Yes.

Q Have you ever seen, before today, columns after
Col um G?

A Yes. So in fact, in the results that were

provided to National MIk, we had Colums F, G H, which
is the Cctober to May differences; Columm |, the current
differentials; Colum J, May current; and Col um K,
October to current difference. That was information --
the core information that was derived fromthe nodel were
Colums F and G the core information fromthe existing
Class | differentials was Colum |; and the others were

basi c cal cul ations reporting differences.
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So Colums F through K were things that were
reported to National MIk from us.
Q Ckay. Thank you for that clarification
But after that, did -- did you do Col unm L?

A No.

Q kay. O Colum WM

A No.

Q Colum N -- well, that's easy, that's just an

order nunber.

A Yeah.

Q Basically, to your know edge, none of the other
colums after you get past Col um K?

A. No. None of the other colums past Colum K

were -- had anything to do with the information we
provi ded.

Q Let ne specifically ask about Colum R This is
t he average nonthly pounds you -- have you ever seen that

col um before?

A. So we actually do have that information in the
nodel because we have to have -- actually, no. Sorry.
No. Columm R is not sonething that we reported, because
we only have nonthly information on pounds of mlk for the
nmont hs of May and COctober 2021. So we -- and | also do
not believe that we provided that information on the mlk
pounds for those two nonths to National MIlk. So Columm R
is sonething different.

Q Ckay. So do you have with you, or can you nake

available if National MIk permts, what you gave Nati onal
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MIk so the record can have that?

A. So | actually was checking ny conputer to see what
| did and did not have. It turns out that the nodel can
run on a laptop, but actually runs on a University of
W sconsin | aptop that has nore bandw dth, and nost of the
files that are associated with that are on that |aptop and
not on this one.

So the question of whether or not it can be nade
avail able, | suppose, is up to discussion by the National

M1k team since they had sponsored this particul ar

research.

Q | only asked -- just -- this is not for you, this
is for the record. 1In terns of the foundational piece, |
just -- it seens to ne it would help for foundation, but I

| eave that to National M K.
A. May | al so add, though, that | don't have any
reason to doubt that the information that's here i s what

was provi ded.

Q And that's fine. Thank you. | appreciate that.
And | think -- | think | got an answer from
National MIlk, but -- and maybe there was al so a questi on;
| may have mssed it fromcounsel. | don't believe that

National M Ik consulted with you about your colums in
terms of any nodifications that they proposed, correct?

A No.

Q Ckay. Are there any areas fromyour nodel results
that indicated -- apparently one of us had a double

negative or sonet hing.
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THE COURT: What -- it was unclear exactly what
you just established.
MR. ENGLISH So that's two people who advi sed ne
of that. Qbviously it was.
BY MR ENG.I SH:
Q Nati onal M|k Producers Federation did not consult
wi th you about any of their nodifications, correct?
A. That is correct. They did not consult with either
me or Mark Stephenson about any of their nodifications.
Q Are there any areas, any counties for your nodel
that indicated using the $1.60 base, the Cass | val ues

woul d decrease rather than increase?

A Yes.
Q Hasn't production grown faster than mlk
requirenments for Cass | in a nunber of areas?

A. Can | ask you to repeat that? Sorry.

Q Hasn't m |k production grown faster than the
requirements for Class | in a nunber of areas?
A. That may be true, but | guess | don't have data

before me to help establish that.

Q Wuld -- would a value at a $1.60 that is | ower
t han the present suggest that at |east as to that
| ocation, production has grown faster than the
requirenments for Class 1?

A. So if we're looking at -- let ne again, maybe nake
alittle bit nore of a | engthy explanation of this.

So what determ nes the values at a particul ar

| ocation, | have previously said is somewhat difficult to
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assess because it relies on not just the values at that

particul ar |ocation, but also the system val ues, which,

again, involves these mllions of points of data.

So the factors that influence whether that val ue

woul d go up or down or be higher or |ower than the current

Class | differentials do depend on the local mlk supply
and demand bal ance at that |ocation, but they also do

depend on the interaction of all of the other connections

wi thin the nodeling structure.

So | guess | would say it's maybe a little bit
oversinplistic to say, well, if it went down by a nickel,
that nmust nean that there was nore than enough mlk

avai l abl e at that |ocation, because it depends on the

systemm de inpacts to really be able to say that.

| indicated before, highlighting the change at any one

| ocation is actually pretty difficult given that it's part

of this broader system set of outcones.

Q Thank you for that correction/clarification
A. Trying not to be too much of a lecturing
pr of essor.

Q So could you put Figure 3 back up again? That was

f ast.

So given what you see there in the purple sections

in the central part of the country, does that at | east
suggest that, say fromthe Geat Plains fromthe north to
south, at least until you get to Central O East Texas,

that the value for mlk in Cass | relative to other

| ocati ons has gone down?

TALTY COURT REPORTERS, INC.
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A. "' msorry, can you maybe parse that question out

into the different conponents for ne again?

Q So goi ng back to Colorado for a nonent.

A Ckay.

Q Rel ative to places to the east where you see the
green, | think what we're tal king about -- you know, for

Mam would apply also, say, conparing to, say, where we
are today in Indiana, that the value -- the relative val ue
of mlk used in Class | has gone up nore in Indiana than
i n Col orado, correct?

A. Again, the difference in the spatial ml k val ues
bet ween the nodel and the Class | differentials, yes, is
larger in Indiana than in that part of the country. And
maybe it also helps, | like to think about this as having
the slope is now steeper, right?

Q The sl ope is steeper --

A. The slope is steeper in the nodel than it is in
the Class | price surface as we have it today.

Q It is steeper noving west to east.

A. Yes. | guess either way, it depends whether you
are goi ng up slope or down slope. But, yes.

Q St eeper up?

A St eeper up.

Q You agree with nme that prices in the -- that
values in the fall are generally going to be higher than
the spring, correct?

A. So we actually report a seasonal price difference,
| think it's in the colum here on H on Exhibit 300, and
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we al so have a mapping of that in the full report. It's
at testinmony. And, yes, that generally is the pattern,

al t hough there can be exceptions where there is no change.
And | believe there may be a couple of places where there
Is a decrease in between Cctober conpared to My, but
generally the pattern is higher values in Cctober.

Q So recogni zi ng the nodel doesn't know what Federa
Orders exist, nonetheless, this is likely to be used in
sone way for Federal Orders, correct?

A | guess | have no idea whether this will be used
or not. | guess | kind of like to think there's sone
I nput that's val uabl e.

Q | f we set prices based upon the fall run when
val ues are generally higher than the spring, given the
fact there's a mninmumpricing system would that suggest
that we result in pricing being too high during the spring
flush?

A. | guess we can't really conclude that on the basis
of the nodel analysis, because the nodel does not know
about Federal Orders.

And I wll remark here that about five years ago
we recogni zed that one of the limtations of a tool Iike
this is that it's primarily got a supply chain val ue
focus, and so it does not allow us to exam ne the
i nplications of making changes to the Class | differential
surface in terns of what that would nmean in terns of blend
prices or supply responses or dermand responses.

And so with sonme fairly mniml support from ANS,
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we actually began working on an alternative to that that
woul d al low for nore of that responsiveness, in essence,
to devel op a nodel that would allow ne to give you a
better nodel - based answer to your question about, is this
ki nd of change too high?

But we actually can't do it on the basis of the
anal ysis that we have here, because it relies on
under standi ng the inpacts of that change, and this nodel
is just reporting what is, not what woul d happen.

Q Since this is a mninumprice, since the Federa
Order systemis a mninmumpricing system do you have a
vi ew about using the m ni num over the average or the high
val ue from your nodel ?

A. | don't have a recommendation to make in that
regard, because |I think I -- as | nentioned, this nodel
doesn't allow us to think through froma research
perspective what the inplications of using one of those
val ues versus anot her woul d be, because it doesn't include
t he regul ati on structure under orders.

Q So how is organic mlk accounted for in the nodel ?

A It's included in the total mlk supply, and it's
not treated any differently than the conventional mlk
suppl y.

Q Wul d you expect -- | understand it's included
that way, but if it were separated out, would you expect a
different result for organic m |l k?

A So what | know of the distribution network for

organic mlk and its processing differences from
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conventional mlk are that it tends to nove | onger

di st ances, because there are smaller processing vol unes
and smal | er shipnents going into individual stores. That
woul d tend to suggest that there would be a higher supply
chain cost for that distribution network, but | haven't
done any work to anal yze what that difference would
actual ly be.

Q And follow ng up on -- on sone of the questions
fromNational MIk, would you agree that any nodel has
i nherent limtations?

A Yes.

Q Can this nodel tend to reinforce current narket
condi ti ons?

A. So I'mnot sure this nodel has a | ot to say about
whether it reinforces current marketing conditions or not.
Because as -- again, as | nentioned, it's not actually
nodeling a market, it's nodeling the logistics of mlk
assenbly and distribution. So it's providing what | think
of, again, as a conpetitive benchmark for the costing
structures.

And it -- again, it -- it knows sonethi ng about
what m |k goes into what plant. The only place that it
really recogni zes a class distinction is really through
the addition of the 1.60 m nimum value that's applied to
Cass | mlk. Oherwse, it doesn't really know or
doesn't really care where the mlk is being used or what
the current market structure is or whether sone product

was at a Class IV plant or Cass Ill plant.
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Q And as you have stated to ne and al so to counse
for National MIk, the nodel doesn't consider the
exi stence of Federal M Ik Marketing Orders, correct?

A That's correct.

Q And so it doesn't consider depooling or
performnce standards or PPDs or anything |ike that,
correct?

A. It does not.

Q So would it be fair to say that the USDSS is nore
like a traffic cop but not a driver of the cars? Sort of
reports on what's going on, but it doesn't actually drive
the cars?

A. So the USDSS takes existing market conditions and
provides us with an assessnent of what the spatial mlk
val ue surface would |l ook like. And in economcs, we can
tal k about different kinds of nodels where a key
di stinction is whether or not the nodel has a behavi oral
conponent, right?

And by that | nmean people will base their
deci sions or the behaviors on the outputs of the nodel.
In this case, this is a pure, let's mnimze costs
t hroughout the system | described it earlier as being an
i npassioned -- or a dispassionate dairy dictator that did
not care about where a plant was currently |ocated, it
wants to get the | owest overall costs.

In that sense, this is not a behavioral nodel,
because the only behavior that's being represented here is

t hat rut hl ess cost reduction idea. So it doesn't include
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the responses of any potential dairy producer or dairy
processing facility or dairy consuner to the inposition of
these Class | differentials. But we actually don't have
any nodel that would allow us to anal yze those questi ons
at this point, which is the reason that we began working
on an alternative several years ago.

Q So | want to go back to your very | ast
statenment -- your |ast sentence in your statenent, which
sort of used an anal ogy to weat her forecasting.

Do you renenber that?

A. | absol utely do.

Q And you reference sort of |like the nationa
weat her forecast, and then there's the | ocal forecasters,
correct?

A Yes.

Q You are a fully neutral expert applying this
nodel , correct?

A Yes.

Q And in the case of |ocal weathernen, they don't
have a financial stake in whether or not it rains or the
sun shi nes, do they?

A | guess it depends on whether they have invested
in solar panels or sonething |like that, but generally I
woul d say, no, they do not.

MR. ENGLI SH: Thank you. That's all | have.
THE COURT: Well done, M. English. Thank you.
Do we need five mnutes to stretch before the next

Cross-exam ner cones forward?

TALTY COURT REPORTERS, INC. 6999
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Oct ober 04, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

MS. TAYLOR  Yes.
THE COURT: Yes. Ckay. Please be back and ready
to go at 3:22. W go off record at 3:16.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 3:26.
Who next has questions for Dr. Nichol son?
M. MIltner.
CRGOSS- EXAM NATI ON
BY MR M LTNER

Q Good afternoon, Dr. Ni chol son

A Good afternoon.

Q This is a change. M nane is Ryan Mltner. |
represent Select M|k Producers.

So | want to start by perhaps exposing ny
i gnorance. You noted that the nodel does not, you said,
doesn't recogni ze Federal Orders or it doesn't take into
account Federal Orders; is that correct?

A It does not take into account the full set of
regul ati ons under Federal MIk Marketing Orders. |t does
address different class plants as a part of calculating
what a spatial price surface would be, but it doesn't
represent the full range of incentives that would be
avail able to dairy farners, dairy co-ops, dairy
processors, Or CONSuners.

Q That' s hel pf ul

When the nodel attenpts to create or determ ne the

spatial value of mlk, is it looking to deternmi ne the
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value of that mlk to a plant that is purchasing it or the
val ue received by the producer who mi ght or m ght not be
pool ed on a Federal Order?

A. | guess |I'd say the nodel is not really
representing either of those things. Wat it's |ooking at
is what | call the price relatives: The margin, the
differences in marginal value, the value of an additiona
hundred pounds of mlk at a location. So it's not, for
exanpl e, representing the pay price that a producer woul d
get or the paynent that a Cass | plant would make. [It's
only | ooking at based on essentially the supply chain and
| ogi stics costs that are relevant there what the
differences are in spatial values of mlKk.

Q So for that additional hundred pounds of mlk
when it's -- when it's determining that value -- and |

hope I'm-- we're not ships passing in the night or

whatever -- but is it -- the value that is determ ned,
whose -- whose value is determ ned?
A. Yes, | cone back. It's no one's specific value

because it's a marginal val ue of having an additi onal
hundred pounds of mlk at that plant at that tine.
Q kay. |'d like to ask about the $1.60 base.
And do you still have a copy of Exhibit 300 with
you?
A Yes, | do.
Q Excel lent. | brought ny copy as well
So this is Row 518, Ada County, |daho.

Wiich one is Ada -- that's where you live --
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that's where Ms. Hancock |lives, so --
A Must be an excellent |ocation.
Q |"msure it is.

Wien | | ook at the row for Ada County, |daho, I
see as | ook dowmn Colum F, that the May '21 nodel
returned $1.70 as its output, and then Cctober '21
returned $1.60 as its output.

Aside fromthe fact that that -- that's a bit of

the inverse that the fall would usually be a higher val ue

2023

than the spring, does that reflect that that value for Ada

County in October was no higher than the base val ue?

A So -- yes. So the $1.60 inplies that that is the

value with the addition of $1.60 to the original nodel

resul t.

Q kay. Ganted there's over 3,000 rows to | ook at,

and | suppose | could have done sone sort of sort function

too, but I did not see $1.60 show up anywhere else in
either of May '21 or Cctober '21.

Do you happen to recall if there was anot her
i nstance where $1. 60 appeared?

A So | have to admt that | don't recall of the
3,108 different values that we're | ooking at in two
nont hs, so over 6,000 val ues, but perhaps | can shed a
little bit of the intuition of what is happening there.

Q G eat.

A So that October value for Ada is suggesting that
at that nonth, at that county | ocation, the nodel was

saying there is no positive marginal value for mlk in
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2023

that nonth at that l|ocation. That is, nobody woul d want
to pay to have an additional hundred pounds of mlk at

that location in that nonth, right?

be used to adjust to the current Class | differential
surface by adding $1.60. So essentially the nodel says

that value for us at that nonth is zero. To neke it

we can conpare apples to apples throughout the spati al
anal ysis, that value is set to 1.60.

| don't know if there are other values for My

that the val ue of an additional hundredwei ght of mlk at

to pay only $0.10 to have an additional hundred pounds of

1.60 to get to 1.70.

THE COURT: M. MIltner, may | ask probably an
i gnorant question, but | -- | amjust puzzled. Wen an
area i s not regul ated, where do you get your inputs for
t he nodel ?

THE WTNESS: So you are saying that to ne?

THE COURT: Yes.

rely on information about whether an area is regul ated or

supplies and conposition, the popul ati on and the demand

for dairy products, the plant |ocations and their

So that is the raw out put of the nodel that woul d

consistent with the m nimumcurrent pricing systemso that

that are equivalent to 1.70, but what that's suggesting is

that | ocation in May was $0.10. Sonebody would be willing

mlk at that location at that tine. And then we added the

THE WTNESS: kay. So, again, the nodel does not

not regulated, it only relies on the core data of the mlk
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capacity, and the transportati on network that connects
t hem

So the nodel itself is not trying to capture the
current full regulation, it's trying to represent a
conpetitive cost benchmark in the absence of regul ation.

THE COURT: Is mlk conposition readily avail able
online for an unregul ated area?

THE WTNESS: So nuch of the m |k conposition
information cones fromstate-level national statistics
offices. They -- for major dairy states, they tend to
report nore information than for states that are not major
dairy states. For sone states what we need to do i s use a
statistical relationship that conpares the butterfat val ue
to the other conponents in the mlk because that
information is not reported. Information is also
sonetines reported through the Federal M Ik Marketing
Order statistics for things like mlk conposition that we
can al so use to develop the conposition at different
| ocati ons, whether they are regul ated or not.

THE COURT: Thank you very nuch.

THE WTNESS: Thank you.

MR. MLTNER Changing gears a little bit.

BY VR M LTNER:
Q M. English asked you about the relative val ues of
mlk in Col orado and here in Indiana.

Do you recall that questioning he asked of you?

A Yes.
Q Ckay. | understand that the nodel when nmaking --
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if you are conparing those two |ocations, what the nodel
shows is that the change in the increnental value of mlKk
in Colorado is a | ower nmagnitude than the change in the

i ncrenment al hundredwei ght in Indiana.

A Again, | think I would be careful about using
change so nuch as saying there is a divergence between the
current Class | value at that location that is bigger in
| ndi ana than it is in Colorado. So -- because we're not
actually making a change in the values, we're just |ooking
at the fact that there is a difference between those
val ues and those | ocations and the size of the difference
is different.

Q And so it's not that the -- it's not that the
value -- I'mnot going to get ny terns right. 1t's not
that the value of mlk in Col orado has declined since
1998, it's that the rate or the magnitude of the
di fference between the neasurenment in '98 and the
nmeasurenment in '21 is smaller in magnitude than the sane
nmeasurenents for |ndiana?

A Again, so if we take the current Cass |
differential surfaces representing 1998, but actually we
shoul d al so probably incorporate the changes that were
made in 2008. That's why | want to be a bit careful about
this.

What it's saying is that the divergence has becone
bigger in a place |ike where we are here in Indiana than
it becanme in -- in that supply location in Col orado for

that plant | ocation in Col orado.
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Q Much nore articulately stated than | tried to.
A. "' mtrying.
Q Ckay. Do you have a copy of your testinony as you

presented it, NWPF-36A?

A Yes, | do.

Q Geat. |I'mlooking at Figure 1 there. And so I'm
| ooking at the state of New Mexico, and you have got a
pl ant there in Al buquerque. And, again, the yellow |ines
show the flows of the product fromthe plant to the
consuner, correct?

A That's correct.

Q Ckay. Now, | note that for that plant in
Al buquerque, as least as it's presented here, there are no
green |ines.

Can you explain how-- how mlk inflows to plants

are represented on here?

A. Ckay. So the absence of a green inflow |line of
t hat Al buquerque location is indicating that the mlk that
went into that plant originated at that same | ocation. So
one of the things that's inportant to note about this
particular figure is that the mapping is based on the
smal | er nodel configuration that did not have -- it had
mul tiple counties aggregated into one supply |ocation,
i ke at Al buguerque, and therefore, it doesn't pick up the
full disaggregated information that would be all of the
counties which would actually definitely show a green |ine
if that was going to be a supply plant that was

distributing to those other |ocations.
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And the reason to use this small nodel version
rather than the big nodel version, is if you have 3,108
different lines going to every consunption point in the
United States, you basically can't discern any reasonabl e
patterns with that information.

So this is trying to represent the kind of
information that is provided by the nodel, but there's a
much nore detailed distribution routing that woul d be
present in the full 3,108-county nodel that's not shown
here because it's just too nessy.

Q So, for exanple, in as -- if the mlk supplies in
Al buquerque and Bernalillo County had -- had declined as
farms had gone out of business and m |k was being pulled
fromthe Roswell area in Eastern New Mexico, those
counties could be aggregated under -- under the nodel as
it was used to create this map, and it wouldn't show t hat
m | k novenment across the state graphically?

A. Yes, that's correct. So it's not going to show
t he novenents of m |k that would cone from anythi ng ot her
than the nmulti-county region that's represented here.

Q And the sane would be true for the plants in El
Paso there, correct?

A. Yeah. A simlar situation applies there, though
I"'m-- | think there may be a green |ine underneath that
that's may be comng from Las Cruces going down to El
Paso.

Q There coul d be.

A. | can't tell. Yes.
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Q Okay. Now, New Mexico is the ninth |argest state
in dairy production, and they have |ost production that's
down about 10% year over year in '23.

So that | oss of production, since it occurred
since this nodel was run, wouldn't be incorporated into

t he nodel, correct?

A. That's correct, because the nodel is based on 2021
dat a.

Q Tinme still flies. | nmean, from-- because it's a
spatial nodel, if -- if a significant mlk shed had a
decline of 10%of its mlk supply, would that -- do you

t hi nk that woul d have a neani ngful effect on the output?

A. So it could have a neani ngful effect on the
output. It does depend on the -- as you nentioned, the
per cent age decrease, the magnitude of that, but al so what
t he base was that we started from So I don't know what
the m |k production is in Rhode Island, but if we |ose
100% of it, it doesn't nake any difference to anybody.

Q Ri ght.

A. So to give you a better answer to the question, we
woul d actually have to | ook at that magnitude of mlKk
production reduction, preferably in the full county nodel
to have the better spatial disaggregation, and we can
assess what the inpact would be. In general, we would
expect that the marginal value of mlk in that region
woul d be | ower, sorry, mght be higher with the |ack of
mlk that's available fromthat |ocation.

Q M. English did a fine job of elimnating |ots of
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my questions. Actually, | think he's done a fine job of
getting rid of the rest of ny questions, so | don't have
anyt hing further.

MR. MLTNER  Thank you very much, Dr. N chol son

THE WTNESS: Thank you.

THE COURT: M. English?

CROSS- EXAM NATI ON
BY MR ENG.I SH:

Q So a bit of a followup, and fromwhat M. M Itner
just asked, I'"'mnot sure if we need to bring the map up or
not .

How big are the nmulti-county regions?

A. They vary depending on the state |location. |
actually wonder if there is -- yeah. So | do have in
97-09, R B. 97-09, these have been nodified somewhat for
the small version of the nodel, but you get the basic idea
t hat we have denser representation.

Q Sorry, what page are you | ooking at?

A. Sorry, 32, and thank you for asking nme about that.

MR. HILL: Wat exhibit?

MR. ENGLISH: This is not an exhibit. This is the
of ficial notice docunent.

THE WTNESS: Yeah. This is not the exact replica
of the multi-county regions that are present in the small
version of the nodel, but it indicates that areas where we
have a greater proportion of the mlk supply, at |east at
that time, received smaller aggregations of counties into

the nultiple-county region.
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BY MR ENG.I SH:

Q So that's, of course, back in 1997.

What are the nmulti-county regi ons now?

A Well, they are simlar to this, but | can't tel
you just by looking at this what the differences are
between the current version of the multi-county, what we
call the small nodel, and the county-I|evel analysis.

Q But we know, of course, it has definitely shifted
west, correct?

A. Yes. So the dots that are represented on that
Figure 6 do indicate the |ocations and the relative
magni tudes of the mlk supplies in those nultiple-county
regi ons.

So for exanple, if you look at the Central Valley
of California, it's nearly every county has its own
representation. And each of those dots is large. There's
a sonewhat simlar story in Wsconsin, and there's a
simlar story in New York.

So the principle that's being applied here is the
sane. | can't tell you without actually doing further
checki ng what the differences are.

Q So just to be clear, we don't have in the record
what the multiple-county supply areas are in 2021 for the
pur pose of the nodel ?

A. For the small version of the nodel, we do not.

Q Ckay. |I'msorry. | may have m ssed sonet hing.

Is there a |large version of the nodel that we do

have it for?
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A. Yes. Actually inny -- well, we don't have a
map -- well, we do not have, | think in the record, a nmap
that shows the county-level mlk supplies in a way simlar
to that Figure 6 on page 32 of this docunent. W also
don't have the simlar version for the nulti-county
regions for the updated version of the nodel.

Al 1 was trying to do by showi ng you that figure
istoillustrate the basic idea that back in 1997 we
couldn't solve a nodel that was bigger than this, and it
was a challenge at the tine. It required actually |ike
mai nframe conputing. And so the nultiple-county regions
were put together to allow the problemto be tractable, to
be solved, to provide informtion.

Q So how many -- there were 240 nul tipl e-county
supply areas back in 1997.
How many are there today, do you know?
A. | don't know off the top of ny head.
MR. ENGLI SH:  Thank you, sir.
THE W TNESS: Thank you
CROSS- EXAM NATI ON
BY MR M LTNER
Q Just to quickly follow up on that. The
calculations that are really the output that National MIKk
has utilized, that was based on an anal ysis of all
counties, right? The aggregation of counties was really
[imted to providing that figure showng flows of mlk; is
that correct?

A. That's correct. Although | would note that the
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di fferences between the anal yses, we actually ran the
smal | er nodel first because we had difficulties getting
the | arger nodel to sol ve because of its extended size.
But we al so recognize that it's a |ot easier graphically
to show the flows fromthat nodel, even if it |oses sone
of the spatial detail

|'"d also -- | guess | would say that the flows are
there nore to illustrate the kinds of outputs fromthe
primal side of the nodel than to be a focal point for what
t he margi nal values of mlk would be.

MR. MLTNER  Thank you.

THE W TNESS: Thanks.

THE COURT: M. Rosenbaum

CRCSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum International Dairy Foods
Associ ati on,

So you described the map as establishing, if you
will, the value of marginal mlk at a particular |ocation,
correct?

A It's the marginal value of mlk at a particul ar
| ocati on.

Q But, obviously, for these purposes, we're
consi deri ng whether to what extent to use these for
pur poses of setting Cass | differentials, correct?

A That's ny under st andi ng.

Q So that at that point, they becone an actua

paynent obligation by processors, correct?
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A. Wwll, so --

Q Differentials --

A -- the -- let me be clear. The nodel is
generating spatial mlk values at a differential surface.
Whether that is used to create a systemthat results in
processor obligations is not -- that's not part of what |
have anal yzed. It's -- it's not part of what the nodel is
desi gned to do.

It's suggesting that there are differences in the
spatial value of mlk that m ght be accounted for in
setting or making adjustnents to a Class | price surface.

Q And | nean, to the extent that they are relied
upon for that purpose, they will then help set the actua
m ni nmum price that has to be paid, right?

A That depends on the extent to which any of the
results are relied upon for that purpose, yeah.

Q But you do understand that's the reason we're
| ooking at this information, right?

A | do understand that there is interest in
eval uating whether our current Class | differential price
surface is appropriate in the world of now as exenplified
t hrough nodel anal ysis from 2021.

Q Ckay. But you're here presumably because you
think this informati on has sonething to contribute to the
concl usi on?

A "' m here because | think this information has
sonething to contribute to the decision-naki ng processes

related to whether or not those Class | differentials
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shoul d be nodifi ed.

Q Ckay. And -- okay. And just so we're clear, to
the extent that they are nodified based upon this
information, then that becones a nmandatory paynent
obligation for Class | handlers, correct?

A So | can certainly say that if the Cass |
differentials are changed, it becones a nmandatory
obligation on handl ers.

Q And when you are assessing value, let's say at a
place like Mam, that value reflects the cost of getting
the mlk to Mam, correct?

A So as | have stated on a nunber of kind of
previ ous responses, yes, that's one of the factors that
affects what the value is in Mam . But it's not just
what happens in Mam . |It's not just about the
transportation flow fromany particular |location to Mam.
It's about the broader systemm de interactions that create
that value at M am.

Q One of the factors affecting the value in Mam is
the cost of getting mlk to Mam ; is that fair?

A Yes. | previously noted that both the farmmlk
assenbly, the interplant transportation costs, and the
di stribution costs are part of the transportation costs
that are considered in the anal ysis.

Q And -- and captured by your -- to the extent --
hopeful |y captured by the nunbers that your nodel
est abl i shes as val ues, correct?

A. They are definitely a part of the conputations
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that lead to that val ue bei ng established.

Q Ckay. So -- and you have said nore than once
and -- that the nodel is, if you will, ignorant as to the
ternms of the Federal Order system correct?

A The nodel does not take into account the -- what |
woul d call the behavioral incentives that Federal Mk
Marketing Orders provide. It is sinply a supply chain
nodel designed to evaluate m |k val ues.

Q Does it take into account the provisions of the
orders with respect to, for exanple, transportation
credits?

A. No, it does not.

Q Ckay. So that -- okay. So that -- that sort of
goes beyond behavi oral aspects of the nodel to paynent
obligations of the order -- let's start that question
agai n.

That goes -- that goes beyond the behavi oral
aspects of the orders to the paynent obligation to the
orders; is that right?

A. So this nodel does not determ ne the paynent
obl i gations under the orders because it does not contain
nost of the Federal Order structure. It's sinply a supply
chain nodel. It's trying to come up with the spati al
value differences for mlk used in different classes.

Q To the extent that the nodel would be relied upon
to set Cass | differentials, the people using the nodel
in that fashion should recognize that the nodel does not

reflect, for exanple, whether there are transportation
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credits provided for in the orders; is that fair?

A. Yes. As | have previously stated, this is a --
what | think of as a conpetitive benchmark that is
rut hl ess about trying to have the system costs be the
| owest possible that they can be. And so it does not take
into account, as | nentioned before, anything related to
passi on about keeping a particular plant open, it does not
t hi nk about the pooling provisions, or any of the pool
dollars that are generated, and how that m ght influence
behavi or.

Q And so to the extent that, for exanple, there is a
recommended decision, awaiting final decision to require
Class | handlers in the Southeast orders to pay for the
transportation of mlk into those |ocations, wholly apart
fromthe Class | differential, that's -- that's sonething
t hat your system -- your nodel just doesn't account for at
all, correct?

A. So the nodel accounts for the transportation costs
that would be -- and throughout the dairy supply chain,
but it is not dealing with specific obligations on the
part of anyone to nmake that paynent.

Q It -- so it does not account for the fact that
Class | handlers may be required by law to pay for those
transportati on costs under the recomended deci sion,
whol Iy apart fromwhatever their Cass | differential
obligations are; is that right?

A. It does not include any of the paynents that would

be required under Federal M|k Marketing Orders because it
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focuses only on |l ogistics costs.

Q And -- all right. Are you willing to go so far as
to say it would be wong to use the val ues established by
your nodel in setting Class | differentials to the extent
that there's another provision in those three Southeast
orders which is on the cusp of being adopted that requires
Class | handlers separately to pay for the cost of getting
mlk to those | ocations?

A. Actually, first, | have tried to state previously
that 1'"mhere to provide information as an anal yst. So
guestions of right or wong are not really, | think,
generally within ny purview.

And second, if | were trying to understand the
inplications of having a transportation paynent
requirenment in addition to the transportati on costs that
are represented in this nodel, | would actually want to
have the ability to nodel that and analyze it to come up
with a better answer to say, here's what | think the
inplications would be. And that's kind of different than
saying right or wong.

Q | take it you were not asked by National MIk to
take a | ook at the recomrended deci si on regardi ng
transportation credits in the three Southeast orders and
determ ne to what extent that mght affect how the work
you had done that we have been | ooking at today m ght need
to be adjusted?

A So | was not asked to | ook at that decision. But

| also think that the nature of what is included in the
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nodel and what is not included in the nodel really inplies
that it would not be possible to consider that even if |
had revi ewed that deci sion.

It's actually not saying who pays what is
essentially what we're tal king about here. So it's not
sayi ng who pays those things. |It's considered as a broad
systemm de cost.

Q Right. But I nean, we both know this whole
exercise is being undertaken for the purpose of
determ ning what Class | differentials should be, correct?
That's why we're here, correct?

A. | woul d not disagree.

Q Ckay. Let ne switch to a different topic, which
is the question of adjustnents being made after your nodel

was conpl eted, okay? Do you know what |'mtal ki ng about?

A Uh- huh.

Q You should say yes or no.

A Yes.

Q Ckay. So your nodel attenpts to determ ne val ue

based upon the current |ocations of m |k supply.
Qovi ously, you do a lot nore than that, but |

mean, that's part of what you are doing, correct?

A. Yes. That's part of what we're doing.

Q Let's assune a situation which 25 years ago when
t he nodel was |ast -- the precursor nodel was |last used to
determ ne what the Class | differentials would be. And
let's assune at that tine you had two large cities,

30 mles apart, and the m |k was being supplied, at that
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time -- I'mgoing to nmake the exanpl e sonmewhat
oversinplified -- fromthe south of those two cities,
okay? And those cities |ay east and west of each ot her,
okay?

So under that scenario, it would be -- it would
have been the case the nodel would have potentially showed
val ues the sane in those two cities because the m |k was
com ng fromsouth, and cities were equal distance from
t hose sources of mlk; is that fair? That would be how
t he nodel woul d work?

A. So | think you have captured sone of the | ogic.

But | do have to remnd us all that we can tal k about one
mlk supply and two cities, but the values and the surface
are determned by the interaction of all of the mllions
of variables and possibilities.

So in general, we see a certain kind of gradient.
W mght say if we had a different demand at a different
| ocation, that could nodify somewhat what that gradient
m ght be. But it's difficult to state if you have two
cities and one mlk source, what the inplication of that
woul d be in the basis of a nodeling event, even |ike what
we did in the sinpler version in 1997 -- well, they did in
1997.

Q What's the -- there's aterm-- | think | could
say it, but I"'mgoing to ask you to say it instead -- in
Latin, where economists use it all the tinme, all other
things remaining the same? |Is it ceteris paribus?

A. Ceteris pari bus.
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Q Ckay. Ceteris paribus?
A Uh- huh.
THE COURT: Do you know how to spell that in

Latin?

MR. ROSENBAUM GC-E-T-E-RU-S (sic)? Ceteris
pari bus?

THE WTNESS: CE-T-E-FR -- and | think it's "I,"
but you're saying "U" -- |-S paribus, P-A-RI1-B-US And

that's sone card | should carry in ny wallet as an
econom st that | always have it available to ne to spell
that, but | don't.

THE COURT: And it neans everything is always the
sane?

MR. ROSENBAUM  Everything el se remaining the
sane.

THE WTNESS: O her things being equal.

THE COURT: Onh, of course.

MR. ROSENBAUM  Yes.

THE COURT: Thank you.
BY MR ROSENBAUM

Q So if -- if nowthe mlk is comng fromthe west

rather than fromthe south to those cities, then other
t hi ngs renmai ning the sanme, your nodel today could well
produce a value in the -- in the western of the two cities
that woul d be | ower than the value in the eastern because
now the mlk has to go an extra X mles to get to the --
to the eastern city.

Is that -- is that just a fair way to -- a
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sinplified way to think about how the nodel would work?
A. It's a sinplified enough exanple, but | get the
idea. So generally if you have to nove mlk a | onger
di stance along the sane trajectory fromthe sane source,
you woul d expect to see a higher marginal value of mlk at
that city location than a city closer to that sane supply
source, again, ceteris paribus.
MR. ROSENBAUM That's all | have. Thank you.
THE WTNESS: ay. Thank you
THE COURT: Are there other questions before |
call on the Agricultural Marketing Service?
There are none. | invite the Agricultural
Mar keting Service to question Dr. Nichol son.
CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good afternoon
A Good afternoon.
Q | was thinking we m ght not be done by 5 0'clock

t oday, but you m ght |uck out.

A "' m counting on USDA to cone through for ne.
Q Ckay. Well, let's see how we can go through these
guesti ons.

l"mgoing to try to stick to questions out of
Exhi bit Nunber 302, which is your |onger statenent.
A. Is it okay if | pull it up on ny conputer?
Q Yes. Because |'l| probably refer to sone page
nunbers, etcetera.

A. | have that up now.
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Q Ckay. Sone of the questions is just to help us
ki nd of synthesize what we have heard over the past few
hours just to make sure we're all clear, and there will be
some ot her kind of nore technical questions.

So in the start, in your sunmary you tal k about
how t he nodel is -- produces these |ocation-specific
val ues to be used as a conpetitive benchmark. And | think
what | heard you define that earlier was it's kind of |ike
in the perfect world that's the | owest cost solution?
Ckay.

A Yes.

Q And your nunber 3 listed in your sunmary of key
results tal ked about sone of the reasons that we wll see
differences in these spatial values. You |list a nunber of
t hi ngs, supply lo- -- changes in supply, changes in denmand
| ocations, etcetera.

And one of ny questions was to ask you, is there a
way we coul d kind of delineate those factors. But | think
heard you say before that that's not really possible. |If
we wanted to see how nuch is the change in supply or the
supply is now and figure out what inpact did that have, we
are not able to do that with these results currently?

A Wth the current results, that's correct. So in
principle, and we have done anal yses al ong these |ines, we
could say what if we have the equival ent 2016 supply,
which is the last tine prior to this that we updated it,
and in 2021, and the sane thing we would do in terns of

changi ng denand.
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| think the key is, it's possible to do that, but
it has to be sort of done one thing at atinme to
understand the inplications of, say, a supply change
versus a demand change versus a transportati on cost change
versus a plant |ocation type change.

So in principle, it's possible to use the tool to
do that. It's a bit challenging to think about whether we
shoul d use, |ike, a change over six years from 2015 to
2021 to acconplish that. That would only tell you in
t hese six years, this is what happened.

Q Ckay. So on the next page, page 4, you are
tal ki ng about how the | arge nodel is 3108 counties. The
smal | er nodel, | think, had about 100 or so different -- a
few hundred nulti-county regions is how you describe it in
your paper.

A. Yeah. And actually if you have a copy of the
R B. 97-09, again, that Figure 6 provides a rough idea of
the way in which the multi-county regions were aggregat ed.

Q And so when you have a sentence that says, "the
smal |l er nodel also allows nore direct conparison with
prior analyses," are you tal king about the '98 run, or are
you tal ki ng about what you just nentioned, which was 20167
What is the prior one you are tal king about?

A. More |ike 2016. So when we began devel opi ng t he
dat abase for this, one of the things we do is run a series
of different nodel checks to make sure that we have at
| east reasonably consistent data, and then one of the

things that we also typically do is go back and | ook at --
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once we have generated initial price surface, we go back
and | ook at a previous year's price surface, in this case,
the | ast one prior to that was 2016, and say, is there
sonet hi ng crazy going on here that woul d suggest that
there is an issue wth the nodel data.

Q Ckay.

A. So we typically do that kind of check as an
informal visual thing, just to highlight whether or not we
shoul d go back and | ook at any particul ar aspects of the
data i nputs for the nodel

Q And you did this in this case?

A. Yes. For both the spring and the fall nonths.

Q Ckay. And if | heard correctly from sone previous
guestions, one of the reasons you do both the |arge and
the small versions of the nodel is, one, it's -- as
according to your paper, it's quicker to do the snaller
version, but also, you can see your product flows on the
map because you have less lines, let's say. So visually
you get an idea of what's going on?

A. Yeah. So, for exanple, | didn't even ask --

Dr. Stephenson is the one who does the mapping for these.

| didn't even ask himto do the map for the fluid mlk

di stribution routing because it would basically be this
massi ve, ugly, spiderweb of orange lines, and it woul dn't
help us to -- and the sizes of the flows are al so

i ndi cated by the thickness of the lines. And so you would
have a ot of lines that were a ness, and then they woul d

al so be very simlar in size because of the snaller
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anmounts of mlk going to individual counties.

Q Ckay. And so when you did the different node
types, is it just the |large nodel run results that you
gave to National M| k?

A So, yeah. So we did both of those, and the
assessnent is that they generate very sim/lar outcones.
When we have the 3,108 nodel, we actually have nore data
points in a sense to work with, and so that was -- that

was what we did and reported only the mapping for the

2023

smal |l er versions of the nodel to give a -- and, again, the

primal part is really to focus on providing an exanpl e of

what the kind of information that the nodel provides, not

so much to be inportant for the setting of Cass |
differentials.
Q Ckay. And so for the way you ran the nodel, |

think it's in here sonewhere, but | want to nake sure is

it clear, that are the results constrained by the capacity

of each processing |location? | know you tal ked about how

you went through and you tal ked sone in cross and you got

help from National MIk on plant |ocations, for exanple,
on which plants m ght be cl osing.

But how did you cone up with processing vol unes,
woul d be one question? And the second question is, does
the nodel -- is the nodel constrained by those vol unmes?

A So, yes, let ne start with the second of the
guesti ons.

So the nodel is constrained in the sense that

pl ants can only process up to the all owable volune, and
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this is expressed in terns of a total mlk volunme, farm
mlk volume that can go into the plant, not in terns of
t he products that can cone out of it.
So the data for that are, to be honest,
i nconplete. So we have estimates that primarily were
devel oped by Dr. Stephenson over tine of the capacities at
nost of the larger plant |ocations. But particularly for
smal |l er plant |ocations, there's sone ice cream nmaker in
W sconsin, we don't really know what their capacity is.
So we allow the ones for which we have information to be
constrai ned, and that's, you know, the |argest proportion
of the ml|k and products that would be produced are under
t hose constraint plant |ocations. Wich actually then
kind of conditions what the rest of the nodel is going to
do, because that mlk will probably go there first, and
then only be available to sone of those smaller facilities
like -- it's not after in the sense of tine, but would be
made available to those plants that are not constrai ned.
So since we have sone plants that are constrained

when we have the data, and we have other plants that are
not constrai ned, but the not constrained plants tend to be
the small er plants.

Q And so they would kind of be filled second in a
way; is that what |'m hearing?

A. It's kind of along those |lines. Basically if you
have a favored plant |ocation, then you would want to use
all the avail able capacity at that plant |ocation, and

t hen once you can't do that anynore, then you got to think
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about, where else do | go wwth that mlk, if you will.
But it depends crucially on that constrai ned pl ant
| ocation being a location that the nodel thinks is good in
this broader systemto m nimze costs.

Q And so could you give an estimate of -- of the
pl ants that were accounted for in the data, how many of
t hem do you think had vol unmes so they were constrai ned,
and percent age-w se maybe how many were -- or maybe by
vol une, total volunme of mlk?

A. Yeah. 1'd actually have to try and go back and
| ook at that. But | think that we do have the majority of
mlk going into the different plant types, particularly
fluid, cheese, butter, and powder plants were under
constraints. For an MPC product, or ice cream product, we
have | ess coverage for those, but they tend not to be the

bi g vol une drivers.

Q Ckay. Your nodel took into account inports and
exports --

A Yes.

Q -- locations. And exports have certainly changed

a lot since 2000.

So I'"'mcurious if you can maybe opine a little bit
on how you think that m ght have influenced the results or
had an i npact on the results, if at all?

A. Yeah. | guess this falls again in the general
category of it's a little bit hard to determ ne what
causes what without doing a little bit nore parsing out of

the different influences. But | can say that one of the
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key differences between this nodel version and even sone
of the previous ones in the 2010 era were that we used to
have -- because when exports and inports were | ess
inmportant to the U S., we used to have three inport and
export nodes, |like major ports. | think they were L.A.,
Houst on, and New York. And with the grow ng anount of
export vol une goi ng out through different ports, you think
about a port like Seattle taking a |ot of powder products
to Asia, we decided that we would actually use Census

Bur eau- generated port district data to assign the actual
export quantities for the different products to those

| ocations. So it's like an extra demand at that
particul ar demand node. Ri ght?

So why it's difficult to answer your question
about what difference did exports nmake is that the total
vol ume of exports is up, but also so is the total volune
of mlk supply. And so we can try and, |ike, take out the
m | k equi val ent of those exports and see what difference
it makes, but w thout doing sonething like that, it's kind
of difficult to parse out exactly what that difference
made. But we did want to account for that to recognize
that that is a part of this broader systemthat determ nes
t hose price rel atives.

Q Ckay. \Which woul d probably nmake sense if we're
exporting close to 20% of our mlk to account for that
demand, right?

A. Yes, that's why we did it.

Q Ckay. | wanted to turn to page 8. This is your
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tabl e of product categories. And | just want to nake sure
we're clear on the record what two col um headi ngs nean.

A. Ckay.

Q So the first colum is the product, and then the
next two colums indicate whether it's a final product or
it's an internediate product. And so | just want you
to -- so the fourth and fifth colum, if you could just
make clear for the record what those two col utms nean

A. Ckay. So if it's okay, I'll say the final product
in this nodel is things that went to final demand. W can
t hi nk about that being consuners, but we can al so think
about it being foodservice or institutional buyers.

An internediate product in the term nol ogy that
we're using here is a dairy product that is used by
anot her dairy manufacturing process but cane froma dairy
pl ant, and | have got exanples there of the different
products.

So the IP allowed to nake this product is
basically saying, for fluid, that that can be a
conbi nati on of cream and ski m based on the idea that when
nost mlk hits a processing plant, it's often separated
into those two different entities and then brought back
together in the correct proportions to nmake the different
fat mlk that's sold at retail. Right?

So sonething like ice cream we actually have a
separate product category for ice creamm x that can be
produced at particular plants. That is the input into ice

cream manuf act urer.
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Nonfat dry mlk, the IP allowed to nmake this
product, in our term nology, skimmlk and cream are
consi dered these internediate products. So to nake
nonfat, we would dehydrate the skimmlk, and the --
guess that's the fifth of the col ums, says product
allowed as IP in, basically we're saying that you can use
nonfat dry mlk in the manufacture of fluid mlk. And
actually | should note that that's really only in
California to neet their higher conposition standards.

But it can be used to nake yogurt, it can be used to nake
Ameri can cheese, other cheese, casein, and ice cream m X.
So does that give you enough exanpl es of what the

definitions are?

Q It does. Thank you
A Ckay.
Q | want to turn to page 11. 2.8, Processing and

Transportation Costs. You nentioned how Dr. Stephenson
was -- you know, you all kind of separated assignnments
when it cones to data, and | think you said that
processi ng costs cane fromDr. Stephenson.

And you nention --

A Yes.

Q -- that these costs are based on previous cost of
processi ng studi es updated to reflect 2021 cost
structures.

There's been a few studies of his on costs put
into this hearing record, so I'mtrying to figure out

whi ch one you are tal king about.
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A. So the input for processing costs in this nodel
derived fromsort of a long series of our |ooking at the
evol ution of processing costs over tine. And essentially,
what we did was | ook at the 2016 processing costs that we
had, and Mark provided an adjustnent factor that he
t hought was relevant to bring that to 2021.

And | inmagine that he used information avail abl e
fromat least the first of the costs of processing studies
t hat he had done, but | don't know specifically how he
arrived at what that adjustnent factor should be.

Q Ckay. Thanks.

And then down when you are tal ki ng about
transportation costs, and you used a standal one
transportation cost sinulation program | was wondering
i f you could expand on that.

And in ny mnd, what | think | hear you saying,
which is something that Dairy Progranms can do itself
soneti mes when we do nodeling, we figure sone other things
out externally, and then input those results into the
nodel, so | -- that's what |'minterpreting that as what
you did, but I would like you to kind of expand on how
t hat was done.

A. Yeah, you have the basic idea. W used a separate
nodel to provide the transportation cost inputs for this
nodel .

And | think | nentioned earlier that there's been
an evolution of a nodel. It started out as an

ext ensi on-based tool to help haul ers understand the full
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cost of nmoving mlk froma farmto a processing plant, and
t hat has been refined to be a little bit broader structure
to allow the assessnent of the different costs that |
ment i oned.

And | think |I nmentioned previously that the way in
which this tool was used was -- again, this is sonething
that nmy good friend Dr. Stephenson is responsible for --
was to run a |arge nunber of different possible routes
wi th that standal one transportation costing tool, and then
to understand what the statistical relationship was
bet ween the di stance of those routes -- and these are the
actual road m | eage type routes, sonewhat simlar to how
we have done this in the nodel here -- and then to
establish a statistical relationship that is typically a
non-linear relationship that would |l ook at all of those
different cost points relative to the distance and
establish what sort of a nean value would be at a di stance
of X nunber of mles.

So does that provide enough information to help
you understand how we use this approach?

Q It does

And | had another question kind of later on. |
t hink you nentioned you used updated fuel cost data to
reflect 2021 diesel prices. Are those factors in this
nodel or that just gives you the relationship and then
your USDSS nodel puts in diesel prices separately, for
exanpl e?

A. Yeah. So let ne try and clarify that, because |
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think it's an inportant point.

The initial transportation cost nodel is used to
generate what we call a cost matrix that has a cost to go
fromany origin of the 3,108 to any destination of the
3,108, which relates to that function of distance. Ckay?
We then -- and that actually includes the operating costs
that woul d i nclude wages and tires and fuel in that
initial estimate.

But then in order to better reflect regional
differences in fuel costs and wages, we adjust that by a
factor that shows how the average -- or how a wage or a
fuel cost in a particular location is related to the
nati onal average.

Soif it's 95 -- if diesel is 95%of the national
average cost, that 95%is used to reduce the diesel cost
at the starting |ocation where that pattern exists. And
it could be, you know, 5% nore in which case you woul d
multiply it by 1.05.

So we start with a base of the transportati on cost

fromthe nodel -- sorry, I'musing nmy professor hand --
and --

Q | appreciate this lecture, so this is good.

A. Ckay. And so we then adjust that in the -- in the

actual nodel sinmulations with the USDSS nodel to account
for the regional differences in wages and in fuel costs.

Q Ckay. And so | think | renenber you stating you
used DOE data for fuel costs?

A. Right. And so that would actually, excuse ne,
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cone in where the average -- that would be the thing that
descri bes what the average national price would have been
in Cctober for diesel, and then we have a regional
adj ust nent based on the DCE dat a.

Q Ri ght. Ckay.

So the data you did -- you use for kind of |ike
your beginning index, I'll call it that, is for May of
20217

A. May and Cctober for preceding nonths, yeah. So
the base, if you wll, that you are going to adjust up or
down is that May and Oct ober val ue.

Q Ckay. And then the wage data, what -- you used
wage data fromBLS. |'massumng that was specific to
t rucki ng?

A. Yeah. | don't renenber the specific BLS category,
but it was designed to be specific to trucking | abor.

Q It's alittle bit different as M. English tal ked
about, and before -- when we did reform it was informal,
and we kind of knew these things or could work with the

people. This is our only opportunity to ask these

guesti ons.

A | appreciate that.

Q Ckay. | want to turn to the Figure 5 which is on
page 13.

A Yes.

Q And | think in that figure what you said, because
this is using the smaller run, less |locations, so kind of

pl ant | ocations m ght be grouped together in a |arger
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triangle to represent a few plants that are there.

A. Absol utely. Yes.

Q | did have a question. If we noticed -- well, let
me -- | just want to get your feel on how kind of accurate
you think those plant locations are, if, for exanple,
based on | ooking of these things -- you know, our own
know edge, and not ny know edge, but the people sitting
behi nd nme's know edge, working out in our Federal Order
offices see a dot, let's say in the part of South Dakota
where they're not quite sure there's a plant there, but no
dot maybe in North Dakota where we think there is a plant
there, | nean, | think you talked earlier about the plant
list was probably the hardest part of this whole --
putting together the plant list is probably the hardest
part to put together for the nodel.

A It is. It's the place where the | east anmount of
publicly available information exists. | think is -- that
makes it the bigger chall enge.

Q Ckay. So one question is, is kind of these
differences in where maybe a plant is or isn't, because
this is a smaller nodel, is that |ike a mappi ng problem
based on the fact that you just used the smaller runs to
do this, not necessarily all the plant |ocations that you
did in the larger run?

A. So this has been a question that we have been
getting -- well, at least | have been getting since the
time | started working on this nodel in 2000, and they

actually got it before in 1997. It has to do with exactly
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what you are tal king about, the aggregation of plants that
are at other specific locations to the |ocations that are
avail abl e in the nodel.

And so | can't renenber the specific instance, but
it was -- there was a conversation they were having, and
sonebody said, "You don't have ny plant on there. MW
plant's over here, it's not over here." | said, "Yes, we
know, because that actual triangle location is accounting
for all the processing capacity, whether it's right there
or not. It's like, in the nulti-county region, this is
the location that we chose to aggregate where that plant
| ocation -- or plant capacity was avail able."

Q And that multi-county region is kind of going back
to the study from 1998 and the circles, right? So that
region could be a large circle where that dot represents
or a small circle?

A. Yes. And as | noted, and in | ocations where there
was a good deal of mlk supply in a dense area, |ike the
Central Valley of California, it's pretty nuch county by
county. I n other regions where at |least at that tine
there was less mlk supply, you had | ess dense coverage,
and you were aggregating nore plant capacity at a given
| ocation. So | can understand how the specific flows here
woul d make it ook like it's not representing the plants
that you are aware of.

Q So we had one question, if we can conpare Figure 5
to Figure 4. So Figure 4 is on page 7.

A. Yep. Thank you.
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Q And Figure 5 is on page 13.

And | want to point to the area in North Carolina
on the coast where there's on Figure 5, there's a triangle
there. So that would represent sone fluid plant in that
area?

A Let ne | ook at the Figure 5.

Ckay. | don't know the reason why there isn't a
bl ue dot where there is a dot in Figure 5. So, again,
t hese maps were, again, generated by Dr. Stephenson

Q Maybe |1'11 get the privilege to ask himthat
guesti on.

A. Per haps you wil|.

Q Ckay. | want to make sure it's clear for the
record, because we just had the question cone up. | think
what | heard fromyou in regards to -- earlier, | think
this was questioning for you fromM. English -- or

M. Rosenbaum while if there's a kind of a plant there in
your map that's not really there, or a plant -- a pl ant
mssing that is there, in the big picture that doesn't
really change your results?
So, for exanple, maybe the mssing plant in North

Carolina or sonething, that doesn't -- in the big
picture -- doesn't in the big picture kind of change the
results out of the nodel ?

A. Actually, | think the Figure 5 is actually show ng
that the supply plant is there. It's just omtted in the
general graphic that's tal king about the dairy process --

and actually, | think maybe one of the reasons that that
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may be omtted is we didn't have a capacity for that
plant, and therefore it didn't show up in the capacity
graphs that are shown in Figure 4. | don't know |'d
have to actually better understand that.

But -- so the plant is definitely there for the
pur poses of processing sonething in the analysis that we
did. Wat seens funny is that it doesn't show up as

listed in Figure 4.

Q Ckay. Okay. I|I'mon page 14, into 15. So here
you are tal king about mlk assenbly -- well, that's the
figure, Figure 6. | don't want to tal k about 6.

But | did want to nove to the second -- page 15 in

that top paragraph. The second sentence fromthe bottom
of that paragraph says, "The nodel results are not
sensitive to changes of plus or mnus 5% and denmand

val ues are estimated transportation costs."

So | just wanted to make sure it's clear, what you
are saying is if -- if there's only a snall change, the
nodel's not going to pick that up or won't change its
results if there wasn't the change greater than 5% in one
of those vari abl es?

A. Yeah, that's the correct interpretation. And
perhaps a little bit of background on that is helpful to
have.

| nmentioned in the starting statenent that | nade
that this has actually been peer-reviewed research that's
been published. And one of the things that the reviewers

required us to do was that kind of analysis to assess the
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sensitivity of our results to those kinds of changes.

And so | nentioned earlier that we can tweak those
things to evaluate their inpacts. And in general, what we
find is it takes a really large change, |ike the shifts in
popul ati on that we have seen and the | ocations of mlKk
supply and the transportati on costs bei ng markedly
different, for us to see a markedly different result from
t he nodel .

Q On page 17 you have Figure 8, m |k production by
region. And you list the four regions, but |I don't think
they are defined anywhere of what enconpasses those
regi ons.

So could you el aborate on that a little bit?

A. Yeah. So, again, we tal ked about the division of
| abor between Dr. Stephenson and nysel f, and | nentioned
that he was the one who was responsible for pulling
toget her the mlk supply data.

| hope you will have the opportunity to rigorously
guesti on hi mabout Figure 8.

Q Wel |, hopefully the person calling himon the
stand m ght know that we were going to ask himthese
guestions, so thank you.

This is -- | don't -- I"'mtrying not to go back
and forth. | want to go to page 21 where you show the pie
charts of the changes in the transportation costs as a
percentage of the total from 2011 to 2021

So, for exanple, fuel costs represented 35% of

transportation costs in 2011, while they only represented
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25% i n 2021.

W were wondering if you have kind of what are
the -- what are those values for those two years?

A. | agree that the breakout is perhaps relevant to
show the shifts anong costs, but actually figuring out
what the total costs would be is also inportant.

And | will again ask you to refer to nmy esteened
col | eague, Dr. Mark Stephenson, to provide additiona
details because he did that conponent of it.

Q Ckay. | will wait. And | wote Mark on ny
sticky, so we're going to cone back to that.

And | assune then that he also did the Figure 13?

A Yes, he did.

Q This is why we're going to get done by 5:00.

A Excel | ent.

Q | did have a question. So your results that you

gave to National MIlk, they are in Exhibit 300 that we
have di scussed, include the base differential of a $1.60.

A That's correct.

Q The proposed results that are kind of -- from
National MIk's proposal results in Colum S on
Exhi bit 300 include a 2.20 base differential.

A. That's ny understanding, but | have not had any
direct input at how that was cal cul at ed.

Q But assuming that's their -- that's what's in
that -- assuming that the 2.20 is what they put in their
base differential, thenis it right to say that $0.60 --

part of the $0.60 difference between what the nodel cane
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up wth versus what they proposed could be attributed to
the different base differential that you -- that each
party assuned?

A Again, | -- | don't know enough about how t hat
process was done to say you are just adding $0. 60.
actually don't think that was what was done. But | don't
know exactly how that set of val ues was assigned and the

role that the 2.20 played in that.

Q "1l look forward to asking National M|k about
t hat .
A. | think you will have an opportunity.

Q Ckay. On the bottom of 23 you tal k about Kriging,
K-R1-GI-NG is enployed. And | think what | think you
are saying is, right, we get all these values at certain
| ocations, and you put it in this -- use this nethod to
ki nd of nake a one continuous map. Even though there
m ght not be mlk or a plant in a |ot of |ocations, you
still assign a value in that?

A. Yeah, that's -- that's exactly the idea. It is an
al gebraic algorithmthat allows you to extrapol ate val ues
based on -- if you think about -- say you have got a
series of marginal values at Cass Il plants, but you
don't have one in every county that you can use to say
that woul d be the value in that county.

This is an algorithmthat allows you to take those
exi sting val ues, use different weighting schenes, and
assign the value to every county. And it's fairly

comonly used in this kind of spatial mapping type work.
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| guess one other thing I'll add is, that in
contrast to sone of the previous work that we have done,
there are different ways to inplenent this algorithm And
the way we initially were inplenenting it when we started
this process, we'd say if a -- if -- it's the linear
di stance between two points, so if you are going to cross,
i ke, Lake Erie, you would say you can just take the val ue
and go right across there, and we realized that that was
not appropri ate.

And so it's been nodified to reflect the fact that
it actually has to respect the borders that are part of
t hat mappi ng system so that you are not comng up with
funny values for things that | ook to be closer than they
are, because the straight line distance is not the sane as
what you have to have happen by noving the product.

Q And when you say that's what you did initially, is
t hat what was done back in the '90s or what -- what that's
the initial period?

A. Well, initially in the '90s, but also in the early
iterations of this nodel in the 2000 era we were using
that wi thout recognizing the inportance of accounting for
t hat geogr aphy.

Q Ckay. We're looking at Figure 15 on page 24 with
all these pretty lines, pretty wavy lines. And this m ght
be a Mark thing --

A It is a Mark thing.

Q Ckay.

A. Can | say that to everything and then we'll be
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done really quickly or --

MR, ENGLI SH:  No.

THE WTNESS: | guess |I'munder oath. Sorry.
BY M5, TAYLOR

Q Wll, 1'lIl ask it anyways in case you know, but

"1l wite it down here to ask him

Is the difference between lines, |like, a 10%
change in -- is that -- because this -- yeah, $0.10,
sorry, not 10%-- $0.10 change? Because some of these
nunbers are kind of hard to read.

A. Yeah, this is actually the way that we used to map
it was only with the lines and then sone col ored
gradation. What | think is a little bit chall engi ng about
this is you actually have the individual county |evels
bei ng mapped, and on top of it you have this line surface.

And technically, we wouldn't need the |line surface
to help us interpret that so nmuch except for the fact that
there's kind of this very broad range of val ues that goes
again from1l. 60, you know, up into the 7s. And | think in
putting the lines in there, Mark was trying to hel p guide
the eyes to kind of where the break points were as opposed
to just using the colors.

Q Ckay. Okay. Another question for you, and you
talked a little bit about this with sonebody, about kind
of the art that goes into kind of taking the nodel results
and then trying to bring theminto the real world, not
just what the nodel spits out.

And you tal ked about what kind of things m ght
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peopl e I ook at, factors go into different changes. And
one, you tal ked about conpetitive relationships that
currently exist, which the nodel does not account for.
You al so tal k about places where geography gets in the
way, SO maybe that's nountain ranges or a | ake.

A. So let me expand on that just a little bit, if |
may.

So the geography that we have here is the road
network. So if the road is going over a nountain and the
m | k and products are noving over a nountain, they are
goi ng over the nountain or they are not. [It's not whether
or not there is a nountain range. W don't account for
any differential costs on a novenent that woul d be going
over a nountain range versus traveling flat across the
pl ains once you got east of there. But we can have
geography if it's based on the existing road network.

So when | was thinking about things that were nore
related to the transportation network, | was kind of
t hi nki ng about we don't account for traffic congestion in
nmetropolitan areas, for exanple.

Q And maybe, back to ny nountain exanple, nmaybe you
don't count for it mght cost nore to go over that
nmount ai n, even though --

A That's correct.

Q Uh-huh. And that's sonmething that -- that's kind
of the art of people with know edge of that marketing area
m ght be able to attest to?

A. Yeah. And | should also say there's -- and | grew
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up in San Diego, so Il'ma little bit famliar with the

Cal i fornia geography, but we can al so think about how many
arteries there really are to nove product froma | ocation
like the west, and there aren't that many. So that
actually m ght account for greater congestion on those
routes, and we didn't account for that in the systemthat
we use, which is sort of |ike this average costing of
routing plus an adjustnent for fuel and wages.

Q Ckay. | think in your statenent somewhere you
define disorderly marketing can result when differentials
are greater than transportation costs.

Does that ring a bell?

A. " mnot sure | used the word disorderly nmarketing.
Let ne have a | ook and see.

Q My notes say it's on page 23, so we'll all flip
t here.

It's on the bottomof 22 into 23. So the sentence
says, "If these values" -- and you are tal king about
differentials -- "were larger than the cost of
transportation, then 'disorderly' marketing conditions
could result with excess mlk trying to find its way to
t he hi gher val ued plants.”
l|"mstill |ooking for where you are.

At the bottom of page 22.

Sorry, | was on 23.

o >» O »

Yeah, sorry. And then the sentence starts there
and goes on to 23.
A. Thank you.
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Q Yep

A. Ckay. So --

Q The question is, can you conment if you think you
see where -- if there are any instances of that in your
nodel results or you feel confident that your results are
not overstating transportation costs?

A. So | guess | haven't done a systematic analysis to
| ook at, like, whether a Class | differential for a
particul ar novenent was a bigger value than the
transportation cost. | think generally what we see in the
nodel results is that we're not really actually talking
about the disorderly marketing per se, we're tal king about
can we eval uate what those transportation costs woul d be
and how they affect what the marginal value of mlk would
be, for exanple, at that Cass | plant.

But we don't have any kind of nore systenatic
anal ysis of is the nodel saying sonething is too big
relative to what the current Class | differential is.

Q Ckay. And then for your -- particularly for the
fluid plants that you had in your data, does the nodel
differentiate between ESL plants and traditional HTST
plants? And do you -- if it does, do you think it
i npacted the results in any way considering they have kind
of different distribution networks?

A. It does not currently nmake a distinction between
those two m |k products. Again, | nentioned earlier, nor
does it deal with the differences in distribution for

organic ml k. But we have actually started tal king about
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that as nore ESL m | k has cone online, do we need a
separate category for that, and the basic challenge is
being able to cone up with the demand data to support
t hat .

Q Ckay. Not going to ask you questions | don't
think you're here to answer. Save that. Let's see.

So you talked a little bit about it, and I know we

| ooked at the results from 1998, but does your -- did your
nodel put out different surfaces for different product

categories, the four classes of products, for exanple?

A Yes.
Q And does each one of those kind of have a zero
point? | mean, they are all spatial values, so | assune

just like the Cass | surface you produced, those also
have kind of |ike a zero starting point sonewhere.

A | guess | would have to go back and | ook at the
data. M recollection is we have fewer of those zero
points in part because of the way that nanufacturing
capacity is spread around the country.

Q And do you -- would you know nmaybe what the range
was in those surfaces?

A So if we're thinking about whether or not there is
a -- dare | say it -- a Cass IIl price surface, the
spati al analysis, which suggests that there is, ny
recollection is that surface |largely goes fromwest to
east -- and this is an approximate value, and |'m not
renmenbering it so much fromthis as from previ ous work --
t hat m ght be |ike $0.50.
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Q Ckay. And does the nodel solve for all four of
t hose surfaces sinultaneously?

A. It's generating a marginal mlk value at al
| ocati ons where plants are processing. W then can
actually look at -- for the plants that would be doi ng
products that would be in any of the classes, we can
assign a value for that.

And so all of the information is being generated
at one tine, just as | have tal ked about everything kind
of happens as a part of this broader system And we don't
typically map any of the other surfaces other than
Class |I. W have, for our own interest, occasionally done
that, and then nost people do not want to talk to us about
a Class Ill price surface.

M5. TAYLOR: | think M. WIson has a question for
you.

CROSS- EXAM NATI ON

BY MR, W LSON

Q First of all, I'mnot an econom st to any degree,
so there are terns that | don't know if you have used t hem
t oday, but other people have used themin the past,
related to shadow pricing.

A Yes.

Q That's equivalent to the -- to the margi na
spatial price cost that you are tal king about, right?

A. So the base nmargi nal val ues generated in the nodel
woul d be call ed by econom sts shadow prices or shadow

val ues, and the only place where we depart fromthat is
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when we add the $1.60 to get to sonething that's
conparable to the current Class | differential surface.

Q Are there occasi ons where that shadow price is, on
Class I, alot different than the other IIl, Ill, or 1V
shadow prices? And if they are, what's your view on
what's causing that?

A. So | think you are -- maybe you are tal king about
a broad set of differences between a Class Il and a
G ass | val ue?

Q Correct.

A. Yeah. So | nentioned nunerous tines that the way
this nodel works is it's looking at all this information
simul taneously. So as an exanple, we m ght expect that a
Cass Il value would be different than a Cass | val ue,
except for that 1.60, in a |location where there's a | ot of
cheese plants and a lot of mlk going into cheese plants
that are satisfying a demand. And it'd be particularly
the case if there isn't a lot of demand for mlk to go
into a fluid plant. And I'm kind of thinking about in ny
m nd an exanpl e of |daho and Montana, right?

So there you could actually get differences
between the need for mlk to nake cheese, which is big and
strong, and saying, | need this right here based on the
capacity, and not so nuch demand for fluid mlk, and al so
a nmuch sparser network of fluid plants in that region that
nmean you actually have to nove that farmmlk a | ot |onger
di stance to get it to a fluid plant.

Q So if you had that county in Idaho that maybe had
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a fluid plant sitting next to a cheese plant, and one of
themwas a lot nore -- if Cass -- if the cheese val ue
shadow price was significantly greater than the fluid
val ue, what's that telling you? Wat's that -- what's
that telling us?

A Ckay. So | can imagine a situation in the rea
worl d where that m ght happen. 1In the nodel world, if you
have a cheese plant right next to a fluid mlk plant, the
nodel only knows about the value differences due to what |
mentioned before, like, there's a little bit of different
conponent mx that's going into those different plants,
and it only knows about what would the transportation
costs be for me to go fromone to the other.

So the nodel won't generate big differences in a
Cass Il value and a Cass | value, again, ignoring the
1.60 part, if they are right next to each other, because
it's only accounting for those specific differences in the
conponent use and in the transportation that would take
you to go kind of this hypothetically across the road from
one plant to anot her.

So the nodel won't generate sonething that | ooks
like a big difference between those two val ues, other than
that 1.60 that would cone into play. And so the nodel
can't really informvery nuch about what woul d happen if
we saw t hat.

Q So in |ooking back at sone of the maps that you
didn't create, we see these assenbly points for the fluid.

Ckay? And so | think of these shadow prices for the fluid
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side as mlk is trying to get to the Southeast of the
United States, that shadow price gets |arger and | arger,
meaning that it's costing nore noney to get that mlk to
processing. And so it's an assenbly. It's -- it's --

t hat shadow price is driven fromthe assenbly side of farm
to processor -- transportation, not assenbly, right?

A. Yeah. So it -- again, | apologize for kind of
keep saying this, but we have to think about this as a
broader systemthat includes all the different el enents.

| agree with the basic idea that the nodel is
saying mlk wants to nove to the Southeast, it needs to
nove | onger distances. And that's actually both the
| onger distances that we're looking at for a farmmlk
assenbly to a plant, as well as the distribution routings
t hat woul d take place, right?

So the basic idea | think is there. Wat exactly
causes that has a broader set of factors. But the map,
actually even for the small nodel, tends to suggest we
have a lot of mlk that wants to nove through kind of a
stair-step to the Southeast, and that's part of what's
generating those |larger differences between the current
Class | differential and the nodel -generated margi na
val ues at that location. |It's just nore costly to get the
mlk into those | ocations.

MR. WLSON. Thank you, Dr. Ni chol son

THE WTNESS: Thank you.

M5. TAYLOR: That's it from AMS. How about that?

THE COURT: M. English?
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CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q | have one foll ow up question
On page 14, Figure 6, a question that M. Tayl or
asked a couple of different tines about North Carolina.
Isn't it, sir, that that is likely the Port of WI m ngton,
North Carolina, and is an export node?

A. Let me look. So I'mlooking at Figure 5 --

Q Yes.

A And I'm |l ooking at the fact that that is
representing a fluid plant, which is not an exportable
product in the nodel. And it's also apparently, at |east
if ny eyes are not deceiving ne, distributing mlK.

Q Ckay.

A. So | think the omssion is on the previous figure
where it wasn't represented with the blue dot, it's not
the omission for that, and it's not just an export
| ocation. Although WIlmngton is an export |ocation in
t he nodel .

MR, ENGLISH Al right. Thank you, sir.

THE W TNESS:  Sur e.

THE COURT: Ms. Hancock?

M5. HANCOCK: Thank you, Your Honor. W have no
further questions. Appreciate your tine.

W woul d nove for adm ssion of Exhibits 302 and
303.

THE COURT: Is there any objection to the

adm ssion into evidence of Exhibit 302?
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There is none. Exhibit 302 is admtted into
evi dence.

(Exhi bit Nunber 302 was received into

evi dence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 303?

There is none. Exhibit 303 is admtted into
evi dence.

(Exhi bit Nunmber 303 was received into

evi dence.)

2023

M5. HANCOCK: And nmay the wi tness be excused, Your

Honor ?

THE COURT: |Is there anything you would like to
add?

THE WTNESS: No. | thank everyone for the

opportunity to make this presentation, and |I thank you for

hel ping ne neet ny other obligations.

Thank you very nuch.

THE COURT: Wbnderful. Thank you, Dr. N chol son
We really appreciate it.

And the witness may be excused.

THE WTNESS: Thank you.

M5. HANCOCK: | would just maybe tell you what |

understand or -- | don't knowif, Erin, if you want to go?

M5. TAYLOR: Sure. So on ny list of people that

need to go tonmorrow, from National MIk, a Dr. Koontz, and

fromMG Dean Sonmer.

THE COURT: |I'msorry, say those again?
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M5. TAYLOR Dr. Koontz, K-OONT-Z. And then
that would be a witness for National MIk. A wtness for
the MIk Innovation G oup would be Dean Sommer, | think --
did I wite that down correct?

MR, ENGLISH: You did, but it's really |DFA.

M5. TAYLOR: That would be an | DFA wtness. |
think M. English said his nane earlier.

THE COURT: Dean Sommer .

And then | had witten down |ast night Jeffrey
Si nms?

M5. HANCOCK: Yes. Wll, for the -- he didn't
have the need to go and be off by tonorrow, but assum ng
that we get Dr. Koontz on and off, and M. Sonmer on and
off, we would be prepared to put on Jeff Sinms, Dr. Eric
Erba. | think that Sally Keefe still at some point woul d
like to go on.

M5. TAYLOR: That will take us through tonorrow
and part of Friday.

And then Friday | have one in-person dairy farner
that | know from National MIk that's com ng, and we have
six farmers signed up to virtual testinony in the
af t er noon.

THE COURT: You know, that is wonderful because
you just announced and you said, if you would like to
testify, let us know by noon or sonething, and you filled
it up.

M5. TAYLOR: People are listening.

THE COURT: | love it.
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All right. |Is there anything el se before we go
off record for the day?
There is none. See you tonorrow norning at
8:00 a. m
We go off record at 5:02 p. m
(Wher eupon, the proceedi ngs concl uded.)
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hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Novenber 29, 2023

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
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