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FRI DAY, SEPTEMBER 29, 2023 - - MORN NG SESSI ON

THE COURT: Let's go on record.

We're back on record in this mlk hearing. It is
Sept enber 29, 2023, a Friday. |It's approximately 8:01 in
t he norni ng.

| have one prelimnary matter before | ask the
W tness who is seated in the witness stand his nane.

My prelimnary itemis to nention that there are
two judges from USDA assigned to this proceeding. Chief
Judge Channing Strother assigned hinself to preside, and a
week ago he tested positive for COVID and knew he shoul d
not cone back here, and he then assigned ne as an
addi tional judge. So he's still sleeping 16 hours a day
and isolating at hone, and so |'mthe judge you have got
for now And | hope I'll see you next week.

Al right. Let's have the witness identify
hi msel f, pl ease.

THE WTNESS: |'m M ke Brown with the
| nternational Dairy Foods Associ ati on.

THE COURT: And | know how to spell M ke Brown,
but 1'"mgoing to ask you to spell it for ne.

THE WTNESS: MI-K-E, BBRROWN. None of those
weird German spellings. It's the regul ar one.

THE COURT: Very good.

Have you previously testified in this proceedi ng?

THE W TNESS: Yes, | have.

THE COURT: You renmai n sworn.

THE WTNESS: Thank you.

TALTY COURT REPORTERS, INC. 6091
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M KE BROWN,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q Good norning, M. Brown. | have placed before you
our -- placed before you two docunents, one of themis
| DFA Exhi bit 37.
|s that a copy of your witten testinony?
A Yes, it is.
Q And | have al so placed before you | DFA Exhibit 49.
| s that the PowerPoint presentation that you are
going to go through today?
A Yes.
Q Al'l right.
MR. ROSENBAUM  Your Honor, | would ask that | DFA
Exhibit 37 be marked with the next Hearing Exhibit nunber.
THE COURT: And that nunber is 275. And | DFA
Exhibit 49 will be 276.
(Exhi bit Nunbers 275 and 276 were marked for
identification.)
BY MR ROSENBAUM
Q And, M. Brown, are you testifying today regarding
| DFA's position regarding what's sonetinmes colloquially
called the dass | nover, but | think nore formally known
as the base Cass | skimprice?
A Yes, | am

Q And this relates to Proposals 13 through 18; is

TALTY COURT REPORTERS, INC. 6092
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that correct?
A Yes, it does.
Q Ckay. And these are proposals, in part, relate to

the issues of hedging; is that correct?

A Correct.

Q And do you have personal experience wth hedgi ng?
A. Yes, | do.

Q Tell us what that is.

A. It goes back a |long ways. It goes back to the

early 2000s when | was working actually at Nationa

Al -Jersey. W worked with producers on hedgi ng prograns
and sone of our cheese conpany partners that we worked
with trying to put together -- put together prograns.
That was the start.

We had a uni que opportunity in the early 2000s
wor king with a foodservice conpany and working with a
cooperative to set up a Class | swap, even one of the very
first ones. And that was -- that was a good experience
getting two sides together, and a negotiation's always an
opportunity.

And then further in ny career working with
Darigold, nostly wwth farners; at d anbia, working with
our cheese custonmers, as well as our farmers on risk
managenent; and then while at Kroger, using risk
managenent, both on sone fluid and al so ot her packaged
dairy products, as well as non-dairy products, working on
fixed pricing contracts.

Q W may get back to it in a mnute, but did the --

TALTY COURT REPORTERS, INC. 6093
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did that Cass | swap end up working out?

A. It did, but it was difficult to get new ones. It
was hard to -- again, you are trying to -- there was no --
no center place to go to -- to negotiate. So it was -- it
was -- and | left Jersey pretty soon after that to go to
Dar i gol d.

Q Ckay. Al right. So let's go to page 2 of your
Power Poi nt presentation, if we could, please. Ckay.

So just give us alittle bit of the history of the

G ass | nover

A. Ckay. The Cass | price equals the Cdass | nover,
which is the sane everywhere, plus the C ass |
differential, which varies by |ocation.

From January 2000 through April 2019, the O ass |
nover each nonth was fromthe higher-of the advanced
Class Ill price or Class |V price.

Both | DFA and NMPF aimto recognize that this
approach created a big problemand made it nearly
i npossi ble to engage in O ass | hedging.

Bot h processors and end users of Cass | products
never knew which product price to hedge because it was
i npossi ble to know whether the Cass | price at hedge
expiration woul d be based on the advanced Class |IIl price
or the advanced Class |V price.

Q Al'l right. And going to page 3, tell us what
transpired as a result of those difficulties.
A In 2017 there was a di scussion between the two

groups, and | was involved with that as an enpl oyee of

TALTY COURT REPORTERS, INC. 6094
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Kroger and a nenber of |DFA. W were working together.
We cal cul ated that the higher-of advanced Class Ill or
Class IV price was an average-of $0.74 nore than the
aver age-of the advanced Il and Cass |V prices. The
di fference was consistent, based on that anal ysis, over
many ti mefranes eval uat ed.

| DFA and NVPF obtai ned | egislation that changed

the Class | nover to the average-of the advanced C ass |11

and Class IV prices plus $0.74.

| DFA and NVPF jointly presented this to Congress

2023

as a revenue-neutral way to help processors and farners by

facilitating hedging.

Q Al right. And if we turn to page 4, | don't want

you to read this into the record because we have it in

your witten testinony already, and it's sonewhat | engthy,

but is this paper, which was -- was posted on the CME

website in August 2019 soon after the sw tchover had taken

pl ace to the average-of versus the higher-of?
A Yes.

Q And -- and CME is the sort of central marketpl ace

where people cone to engage in hedging; is that correct?

A. Yeah. The Chicago Mercantil e Exchange, or CM,
a public market for futures trading.

Q And did this paper recite the history of the
efforts to engage in hedging pre-switchover to the
aver age- of ?

A. |t does.

S

Q And does it describe the chall enges that made that

TALTY COURT REPORTERS, INC.
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essentially inpossible?

A It did.

Q And -- all right. And the analytics may have been
nore from a sophisticated econom st point of view, but was
this reflective of the general view of the industry?

A. It was certainly reflective of ny experience and
understandi ng at that tine.

Q Ckay. Now, we go to the next page.

Is this the docunent that National MIk and | DFA
jointly used when they went to talk to Congress in support
of the legislation that would switch fromthe higher-of to
t he average-of plus $0.747?

A Yes, it is.

Q kay. And it's alittle bit -- there's a |ot of
information here. W want to focus, at the nonent at
| east, on the rationales that those two entities partly
gave -- jointly gave -- excuse ne -- for why the
swi t chover shoul d take pl ace.

And have you sinply copied that | anguage fromthe

docunent that appears on page 5 and inserted it into

page 67
A. Yes, | did.
Q And, you know, there are |I think seven, | believe,

benefits |isted.

And is it fair to say that all, or virtually all,
of these benefits relate to the ability that the
average-of plus $0.74 would -- the advantages that woul d

provide in ternms of the ability to engaging i n hedgi ng?

TALTY COURT REPORTERS, INC. 6096
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A. Absol utely. Yes.
Q That was the driving force, correct?
A It was.
Q Al right. And now let's turn over to page 7.
And the use of $0.74 in the legislation at the
joint behest of IDFA and National MIk reflected the fact

that $0.74 was the average difference over tine between

the Class Il and Cass |V advanced prices, correct?
A. Advance skim price, yes.
Q Ckay. | appreciate that correction

And the notion was that if you took the average- of
and added $0. 74, that woul d, nunber one, allow hedging,
because now you woul d know what the nover was going to be
based off of, nanely, the average-of Cass IIl and
Cass |V, correct?

A Yes.

Q As opposed to under the higher-of where you never
knew i n advance whet her the nover was going to be the
Cass IIl or the Class IV, correct?

A. That was the concept, yes.

Q And the $0.74 was being added to that to reflect
that historically that would nmake it a break even for
farmers and processors, the new fornula, correct?

A. Yes. And just a little color on that. Both |DFA
and National MIk cane up with the sane nunbers
i ndependently, which was either we -- so we were using the
sanme mnet hodol ogy.

Q Ckay. And as page 7 explains, as things turned

TALTY COURT REPORTERS, INC. 6097
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woul d be revenue neutral; is that correct?

A That is also correct.

Q Ckay. And you have explained that part of that
relates to the COVID pandem ¢ and the governnent's
response to that, which resulted in the cheese price
raising -- rising sharply because the governnent was
buyi ng cheese to try to give it to people who needed
cheese during -- that needed food?

A Yeah. They bought a lot of it.

Q Ckay. And that because they were buying cheese
and not nonfat dry mlk and butter, or at |east not in
simlar quantities, the Cass Ill price rose
substantially, correct?

A. Yes. There was actually efforts to get them
particularly on butter, to buy nore product, but they
weren't particularly successful.

Q Ckay. And the result is that the Cass | nover
average plus $0.74 ended up lower than the Cass | nover
based upon hi gher-of, correct?

A Yes.

Q Ckay. And so it's fair to say that |DFA continues

to be coomitted to the agreenent it entered into with

National MIlk, that the effort here was to be sonething

t hat woul d be revenue neutral, and you are still commtted

to that, correct?
A. Yeah. That's what our proposal does. Yes.

Q Ckay. But by the sanme token, your view is having

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 29, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

a hedgeable Cass | skimmlk price is critical to Cass |

processors, correct?

A. It is. And fromretail, it's becom ng nore and

nore inportant as well.

Q And so your Proposal 14 is your effort to

preserve, if you will, the purposes behind the origina

deal, nanmely to have a Cass | nover that is revenue

neutral, as conpared to what the nover woul d have been had

t here never been a change and we had still been under

hi gher-of, correct?
A That 1s true.

Q And on -- but on the other hand, to preserve the
absolutely critical -- fromyour perspective at |east,

| DFA' s perspective -- ability to engage in hedgi ng of

Class |, correct?

A Yes. That was the -- that was the reasoning.

Q Ckay. And so just in a nutshell, does page 8

summari ze what | DFA Proposal 14 does?

A. Ckay. The proposal addresses the changes in
relati onship between Class IIl and IV mlk, as we have
di scussed, that's changed in recent years. And the goal
is to keep the Class | price consistent with the previous

hi gher - of nover over time, yet still allow for effective

and affordable Cass | risk managenent.

To do that, the fornula pays farners the

aver age-of the advanced Class IIl and Cass IV prices,
pl us whi chever of the following is higher: $0.74, which

is the current formula, or the anpunt the farmer woul d

TALTY COURT REPORTERS, INC.
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have received historically under the old higher-of
Cass IIl or Aass |V fornmul a.

Q And do you believe that this proposal carries out
the revenue neutrality goal that was the inpetus -- one of
the i npetuses for the 2018 | egislative change that adopted
t he average-of?

A. Yes. In fact, it provides a slight kick over tine
because of the floor.

Q Ckay. And what you are saying is because the --
if we go back to page 8 just nonentarily -- because the
farmer will be paid the higher-of $0.74, which is the
current fornula, or the anmobunt the fornula woul d have
recei ved under the old higher-of, there will be sone
peri ods where they actually are getting nore noney than
t hey woul d have gotten under the higher-of, correct?

A That is true.

Q Because the $0.74 floor will, in sone tine
peri ods, be higher than what the difference actually was,
or is, between Class IIl and Class IV; is that correct?

A Yeah. You know, it's an average. So over tine,
even when we were putting this together, there was sone
years that were bel ow and sone years that were above
$0. 74.

Q Ckay. Now, if we go to the next slide, 9, that's
where we get into a little bit of the detail as to howit
is that the -- that the fornmul a works under Proposal 14.

So can you just explain that?

A. Certainly can. Wat we see here is how the basics

TALTY COURT REPORTERS, INC. 6100
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of how the fornmula would work. The farner woul d' ve

recei ved under the old higher-of Cass Ill or Cass IV
formula will be cal culated over a two-year | ookback
period, and that will -- anmount will be paid to farnmers if

it's higher than the $0.74 fl oor.

What that -- what that neans is, again, they wll
either get that mninmumor they would get whatever that --
t hat | ookback average was for a period a year.

Q Ckay. And over tinme, are they -- okay.

Well -- and so let's go on to the next -- next
page. And this is sonething that | think is -- page 10 --
it's inportant to focus on this.

When the -- when the current average-of plus $0.74
was put in place, that was based upon, if you will, a
prediction that the difference between Class IIl and
Cass |V over tinme would continue to be its historical
di fference of $0.74, correct?

A That's what we all assuned.

Q Yes. And so it was a prediction that actually
turned out not to be correct, correct?

A Yeah. Unfortunately, we all know a | ot of
volatility in recent years has changed a | ot of aspects
of, frankly, the entire food business.

Q Ckay. But --

THE COURT: Changed a | ot of what?

THE WTNESS: A |ot of things.

THE COURT: A lot of things.

THE WTNESS: A lot of relationships in the food

TALTY COURT REPORTERS, INC. 6101
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busi ness.
THE COURT: Thank you.
BY MR ROSENBAUM
Q But does Proposal 14, in any way, rely upon
predi ctions?
A It does not.
Q Ckay. And tell us why that's the case.
A It does not because the intention is to allow for

2023

hedgi ng and allow for both processors and buyers to engage

in a fixed price program And al so, because if you --
anytinme you go to future for cal cul ati ng nunbers, you --
you bring an inherent risk rel ationship.

Q In ternms of the paynment that farmers will get,
you' re always going to be |ooking back to see what the

price woul d have been under the higher-of, correct?

A That is correct.
Q And you're always -- if that turns out to be nore
noney than they have been paid, you will nake that up by

an increase in the Cass | nover, correct?

A That is al so correct.

Q So there is no ceiling, correct? 1In ternms of how
high the Cass | nover could go, correct?

A. Not under this program It goes wherever the
nunbers tell us it goes.

Q But -- but there is a floor. It can't drop bel ow
$0. 74, correct?

A That is also correct.

Q Ckay. So let's | ook at sonme exanples of how this

TALTY COURT REPORTERS, INC.
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works in the real world.

Let's look at howit would work in cal endar year
2024 were the proposal to be adopted in tine, to be in
effect in 2024. This is obviously hypothetical because
it's not going to be adopted that quickly. But please
tell us.

A. Certainly. This exanple wal ks through how the --
t he adjuster would be determ ned for 2024 cal endar year,
because it is a two-year | ookback with a six-nmonth -- with
a six-nonth break or period between when it's announced so
hedgi ng can take place. It's |ooking at the August -- in
this case from August 2021 through July of 2023. It | ooks
at that Cass IlIl and Cass IV novers. It |ooks at
what -- what the higher-of would be, and al so | ooks at the
si npl e aver age.

Once it -- once it takes that, it takes the
average-of the difference between the higher-of and the
sinpl e average to devel op an average for the 24-nonth
peri od.

In this case, the higher-of average is 11.92; the
simpl e average was 10.97. So when you take those two
nunbers and you -- it's a pretty sinple conparison, what's
higher? And in this case the $0.95 difference, which is
the di fference between the higher-of and the sinple
average, is higher than the $0.74, so the 95 becones the
skim adj uster for cal endar year 2024.

Q And in that way are farners bei ng nmade whol e, so

to speak, for the fact that -- that the higher-of had not
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been in place during the period August 2021 through

July 20237
A Yes.
Q Ckay. And let's go then to, | think -- | think

t he next page 12 actually covers the sane subject.

So let's just go to 13 and do your second exanpl e.

A. Ckay. Again, this is going -- going back to 2021

And the average difference between Class Ill and Cass IV
prices was $0.70 from August of '18 to July of 2020.
Because $0.70 is lower than $0.74, the Cass | nover in
all nonths in the calendar year -- it should be 2021 not
2024.

MR. ROSENBAUM |'msorry, can we nake that
correction, Your Honor? In the second --

THE WTNESS: Page 13, second point, second |ine,
it should be year 2021.

MR. ROSENBAUM That's a typo, Your Honor. [If we
coul d have that corrected.

THE COURT: So let's do it right now

So we're on -- and these little page nunbers are
there, even though they are tiny and very light. So you
are looking for 13, this is page 13 of Exhibit 276, and we
are | ooking at the second bullet point, the second |ine.
You are striking 2024 and inserting 2021. It is done.

MR. ROSENBAUM  Thank you, Your Honor.
BY MR ROSENBAUM

Q And woul d you continue, please, M. Brown?

A. Anyway, so it would be -- it would be -- 2021
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woul d be the average plus $0.74, because it is higher than
t he actual nover difference of $0.70, so the floor would
have kicked in for 2021

Q Ckay. And just so we're clear on that, had the
hi gher -of been in place, the -- the anpbunt that woul d be
pai d above the average between Class IlIl and IV woul d have
been $0.70 during that period, correct?

A That is correct.

Q And that's how nuch farnmers woul d have gotten
under the higher-of, correct?

A Yes.

Q But under |IDFA s proposal, the floor can never go
bel ow $0. 74, correct?

A Yes.

Q So you -- you would, in 2021, be paying them
$0. 74, even though you really wouldn't be nmaking up
anything; is that right?

A. Yes. Well, for that period, that two-year period
of time, which is where that's calculated from we are
never going to let that go bel ow $0. 74, so they woul d get
sone additional noney than the formula itself would infer
you woul d.

Q Ckay. And let's go to the next page, which is
page 14, yes.

Have you there conpared the result of |DFA
Proposal 14 in the first colum to National M|k Producer
Federation Proposal 13 as to what the results would have

been had those proposals been in effect for the years 2003
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t hrough 2023?

A. Yes, | have.

Q Ckay. And obviously only 2023 through part of the

year. We don't have all of it in place yet.

A. Yeah, | did a forecast based on end- of - August

futures because that's when this was assenbl ed.

Q Ckay. And over time, how much do farners get
in ternms of a m ninmum base -- a m ni nrum base skim price

under the | DFA proposal versus a National M|k proposal ?

pai d

A. Well, for the entire history, in 2003, just so you

peopl e understand, is as far back as you can go, because

we needed -- we needed higher-of, and we needed
informati on from 2001 and -- 2000, 2003 -- '22, to

calculate that difference, so that's why it starts at
And for that '03 through what we call pre-COVID,

2019, the average difference was $0.08 nore than the

hi gher - of .

And then if you look at the -- basically the
ten-year -- or 20-year, which is '04 through '23, the

di fference is $0. 05.

Q Al right. So if you | ook at the period 2003
t hrough 2019, then farmers woul d have gotten paid $0.08

nore per hundredwei ght over tinme than they woul d have been

paid if National M|k Producer Federation Proposal
in effect, correct?

A. Yes. That is correct.

Q And -- and does that difference basically reflect

the i npact of the floor of the |IDFA $0.74 floor?
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A That is what the difference is due to is the
floor.
Q Ckay.

THE COURT: Now, | just want to be clear. \Were
you have "2023F," you are indicating that you do have
12 nonths in that year because you projected?

THE WTNESS: That is correct. It is actua
t hrough August and the | ast four were projected.

THE COURT: Very good. | don't quite understand
why for your second averagi ng you went so far back again
to 2004 to bring it forward to 2023.

THE WTNESS: |It's just a 20-year history of the

2023

program It's to give a broad perspective because it does

bounce fromyear to year

THE COURT: Okay. And you don't have a simlar
calculation for a nore recent history?

THE WTNESS: | could sit and do it in ny head.
But, no, | don't have it inmediately avail abl e.

THE COURT: Understood. Thank you.

You may proceed.
BY MR ROSENBAUM

Q Al right. And so just so we're clear, for the

period, you have, if you will, tw summary periods here.
One is the period 2003 through 2019, correct?
A Yes.

Q And under that period, the |IDFA proposal would
have paid $0.08 nore per hundredwei ght than the Nati onal

M| k proposal, correct?
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A Yes.

Q And under the 20-year analysis you did from 2004
to 2023, the | DFA proposal woul d have paid dairy farnmers
$0. 05 nore per hundredwei ght, correct?

A Yes.

Q All right. And this is obviously a retrospective
| ook. But prospectively, given the fact that |DFA has
a -- proposal has a $0.74 floor and -- but it will always
nmake up whatever is necessary to nmake sure farnmers at
| east have gotten paid as nuch as they woul d have under
the higher-of, will this relationship stay in place in the
future?

A. It will. | nean, it obviously bounces around year
to year because of the |ookback. But over tine it wll
pay -- it will pay slightly nore than the National M Ik
proposal because of the floor.

Q Ckay. Now, let's go on to page 15 and -- and
assess the, if you will, the National M|k proposal, which
is sinply return to the higher-of, correct?

A. Ri ght.

Q And if we turn to page 16, tell us what your
assessnment is.

A. NVPF Proposal 13 would reinstate the old Cass |
nmover forrmula: The higher-of the advanced Class Il or
Class IV price. This would elimnate or significantly
i nhibit each of the seven benefits of the current fornmula.

Q If we turn to the next slide, what have you done

t here?
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A. We | ooked at each of these individually, each of
t hese seven benefits, and eval uat ed whet her or not they
woul d still be true when we return to higher-of. And
unfortunately, none of them would be.

Q Now, these are the sanme, word for word, benefits
that National MIk and IDFA jointly provided Congress when
they were seeking the legislation -- successfully -- to

put in place the average-of Class | skimmlk nover,

correct?
A Yes.
Q | mean, this is word for word fromthe joint

docunent, correct?

A Yes, word for word.

Q And in your view, not a single one of those
benefits would survive if National MIk Producer
Federati on Proposal 14 were adopted; is that correct?

A. No. They would all be invalid.

Q Ckay. So let's go to the next page. And we're
going to swtch to a related topic, whichis, if youwll,
what | would call alleged countervailing considerations.
Ckay? And -- and we're going to wal k through them one by
one.

So the first one is the contention advanced by
National M Ik, and | think others perhaps as well, that
using the higher-of Cass Ill and IV -- which is the
Nati onal M|k proposal, of course -- reduces the incentive
for depooling, as conpared to the | DFA proposal.

So have you anal yzed that question?
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A. Yes. Yes, | have.

Q Tell us what you did.

A. It's a -- if you -- probably the best recent
paper, and | know -- | don't know which exhibit it is, but
it's the research by Wl fe and Bozic | ooking at what
causes depooling or incentives for depooling, and it shows
several things that do.

And so one of the things I try to look at in a
very sinple way is what are the differences in those --
the rel ationshi ps between Class | price, and | use the
$1.60 base differential, and the manufacturing prices in
different markets, and what percentage of the tinme from
two thousand and -- what period -- what percentage of the
time was the Cass | nover actually below the price of
Class Il, dass Ill or dass IV, or a weighted average of
the three based an National M1k utilization.

Q And why is that relationship inportant to
determ ne the potential for depooling?

A. Because depooling is really -- it's all about
price rel ationshi ps between classes. And the tine it
becones nost -- nost onerous is when you have one cl ass
that's significantly higher than other classes, which --
and, again, assumng that isn't Cass | because they can't
depool -- it would be Ill or IV generally, do they have
that incentive to -- to not participate in the poo
because it would actually reduce their revenue for their
producers.

Q Now, is -- does the analysis you do here, does it
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focus on the inpact of the Cass | nover on depooling?
A Yes.

Q It's not -- it's excluding the inpact of the gap
between Class IIl and Class 1V, correct?
A Yes, it is. Partly because we'd had a three-hour

presentation | think if we had gotten into that. But,
yes, this is just on Cass | because the issue here of
course is the nover
Q But that's the issue, right?
A. Absol ut el y.
Q Ckay. So keep going, please.
THE COURT: Let's stop for just a nonent.
Let's go off record.
(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
W' re back on record at 8:33.
You may proceed.
THE WTNESS: kay. | DFA eval uated that
rel ati onship between the I DFA and National M|k nover
proposals. Cass I, we use the IDFA and National M1k
proposed class nover prices at the mninumdifferenti al
zone of $1.60.
BY MR ROSENBAUM
Q So just to be clear, your analysis here is
conpari ng what happens under the | DFA Proposal 13 versus
what happened under the National M|k Proposal 14,
correct?

A. Yes, what share of the nonths are prices of
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Class | below the others for both proposals. W use the
announced Class IIl, Il1l, and IV prices. W -- to
determ ne how to wei ght those prices for our average

di fference, we took the national utilization rates that
USDA provided us in the hearing request information for
Classes II, Ill, and IV, to determ ne the wei ghted average
price for all three manufacturing classes.

So what we see belowis on total pooled mlKk,

Cass Il was 12.4% Class IIl was 38.4; Cass |V was 20;
on the conbined, Cass Il was 17.5; Cass II1l, 54.2; and
Class |V was 28.3 when you |look at all of the -- all of

the -- just the mlk and manufacturing part of the pool.

Q Ckay. And -- and then you conpared the two,
correct?

A Yes.

Q And turn to the next page and show us what the
results were of that. And sort of, if you will, can you
refer to the upper |eft-hand box, the upper right-hand
box, and the | ower box so that the record wll be clear

whi ch ones you are tal king about.

A Ckay.
THE COURT: 1'd like also -- takes a little
| onger -- but when you are | ooking at a percentage, |

woul d li ke you to express it in your testinony as a
percent.

THE W TNESS:  Yes.

THE COURT: Thank you.

THE WTNESS: | will. Ckay.
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What we -- when we | ooked at this information and
we went back to January of 2012, as far back as we went in
this eval uati on, what we | ooked at, again, was the
di fference between the Class | with the differential under
both the nover, as it's currently -- as we're proposing,
and then al so the higher-of.

And we -- this is -- this expresses the nunber,

t he percentage of nonths during these different periods of
time that the Class | price fromeither |DFA or National
M1k would be below the different class prices.

So, for exanple, in 2018, 5%of the tine the --

and this is upper left -- 5%of the tine the | DFA proposal
was -- actually should be -- these also need a
correction -- should be Iower than the Cass Il price.

11. 7% of the tinme it was ower than Cass I1I
1. 7% of the tine it was lower than Cass IV, and 5% of the
time it was | ower than the wei ghted average.
Q Ckay.
MR. ROSENBAUM |'m sorry, Your Honor, | think
every single tine we have "greater” in this docunent, we

shoul d have "l ower,"” and | would propose that we submt a
corrected page, because that's a lot of things to -- to
mark out. That's some -- |I'mnot sure how that slipped
t hrough, but it did.

THE COURT: That's fine with nme that we submt a
substitute page.

How many copies do you want for your substituted

page?
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USDA REPRESENTATI VE: | need two, and one for Your
Honor, so at |east four.

THE COURT: At |east four.

What | think would be wi se for whoever gets these
addi tional pages to do is put them on soneplace on the
exhi bit, but keep the old one and just put a |ine through
it sothat it's clear that it was repl aced.

MR. ROSENBAUM  Yes, Your Honor. \Wat we'll do is

we Wi ll submt -- it will be a corrected exhibit, Your
Honor, and it will have page 20 crossed through and then a
new page 20 with corrected nunbers on it. | think that

woul d make the nobst sense.
THE COURT: | only want -- | don't want you to
di stribute anything nore than the corrected page.
MR. ROSENBAUM Perfect. Just the one page, Your
Honor ?
THE COURT: Yes.
MR. ROSENBAUM Ckay. Fine. Then we will submt
a corrected page 20.
THE COURT: Very good.
MR. ROSENBAUM And we'll give copies to everyone.
THE COURT: And it would be wse to | abel it
corrected 20. That would be great.
MR. ROSENBAUM W will do that. So everyone
pl ease use the word "l esser” as you | ook at these.
BY MR ROSENBAUM
Q So go ahead.
A. Ckay. So that was the five years.
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For National M|k, the nunbers are actually quite
simlar. It was 5%-- this is going to -- we're in the
upper right now, for the 2018 through 2022 period. The
di fference was 5% of the nonths were | ower than the
Class Il price for the National M|k nover, sane as the
| DFA; 11. 7% for Class Ill, ironically the sane; 5% on
Class IV, and then on the wei ghted average of

manuf acturing classes it was al so 5%

Q | don't think we need to do all the nunbers.
A Ckay.
Q You have obviously done the sane thing for three

periods: 2018 to '22; 2013 to '22; and 2012 to ' 23,
correct -- or June -- excuse ne -- January 2012 to
August 2023, correct?
A Yes.
Q And then in the bottom box, have you sinply netted
t he nunbers?
Yes.
Ckay. And --
What - -
And what is the --

> O > O >

Let nme just give a quick description.

A positive nmeans that the difference in percent
nmont hs was hi gher for | DFA versus National MIk; the
negative neans the percent nonths was | ower for the | DFA
proposal versus National MIlk. And there's sone

di fferences between them

But, again, the amazing irony when you | ook at all
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three wei ghted averages are actually the sane for al
three periods we did for the wei ghted average of those
manuf act uri ng cl asses.

Q So what is your bottomline conclusion as to
whet her the | DFA proposal and the National MIKk
proposal -- let ne start that question again.

What's your bottom line conclusion regarding
whet her the | DFA proposal versus the National MIk
proposal have any different inpact on depooling?

A It's -- it's -- it's really insignificant. It's
very small .

Q Ckay. Al right. Let's go on, then, to page 21
W' re now noving on to another criticismor comrent that
the -- using the higher-of Cass Ill and IV reduces
volatility.

And tell us what you have done there.

A. Ckay. What we did here is we | ooked at the actual

di fferences for every nonth fromthat 2012 through '23
period. And when we did that, we | ooked at the
di fference, again, between the |IDFA proposal and the
different mlk classes, and then also National MIlk's
proposal in the different mlk classes. And again, the
nunbers are pretty simlar.
Again, we'll -- we'll go to the upper right. For

| DFA, there's a --

Q Upper left.

A. Upper left, excuse ne.

For I DFA the average difference for Cass Il was
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2.05; average difference for Class IlIl was 2.07; average
difference for Class IV was 2.77; and then the wei ghted
average for the three would be 2.27.

For that sane period of tine --

THE COURT: Now, just a nmonent. Now you are
tal ki ng dollars and cents.

THE W TNESS: Yes, nm'am

THE COURT: So I'd like you to nmake that clear in

the transcript for people who aren't | ooking at the chart
when they read the transcript.

THE WTNESS: GCkay. | can re-read that line if
it's hel pful.

Ckay. The upper right. The average-of the

di fference between the Class | price and 1.60 differenti al

and the manufacturing class for those -- these periods of
time in ass Il was $2.05; Cass Il was $2.07 --

2023

THE COURT: Let nme stop you because you said upper

right. So we're |ooking at upper left --

THE W TNESS: Yes.

THE COURT: So start again.

THE WTNESS: Okay. Upper left. The difference
bet ween | DFA's proposal and the class price. For

January 2013 t hrough Decenber '22, the average for

Class Il was $2.05; the average for --
THE COURT: That was O ass ||
THE WTNESS: -- Class Il; average for Cass Il

the difference is $2.07; average difference for Class |V

was $2.77; and the wei ghted average difference between ||
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[11, and IV was $2. 27.
Upper right -- well, this is the National MIk
Proposal 13, again, for this ten-year period. The

di fference between the higher-of nover with a 1.60

differential and the class prices. dass |l average was
2.09 --

THE COURT: $2.09?

THE WTNESS: -- $2.09; dass Il was $2.11;
Class IV is $2.81; and the average for the four -- three

cl asses was $2. 30.
BY MR ROSENBAUM
Q Ckay. And you have done -- you have just read the
averages into the record.
You al so have figures for the maxi num the

m ni num and the standard deviation; is that correct?

A That is correct.

Q And -- and what is -- and then once again you have
a box, what I'Il call the | ower box, where you conpare
Proposals 14 and 13 by, if you will, conbining the two

upper boxes; is that correct, what you have done?

A That is correct.

Q Ckay. And what's your bottom line concl usion
there as to whether using the higher-of reduces
volatility?

A. Well, in the neasure of volatility you can | ook at
max and the mins, but the statistical way is to | ook at
t he standard devi ation, because that tells you, basically,

two-thirds of the time what that variation will be.
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And, again, going back up to upper left, the
standard deviation for IDFA Class Il was $1.42; Cass |1
is $2.03; dass IVis $1.67; and the wei ghted average
difference is $1.36 in standard devi ati on.

For National M|k proposal, upper right box,
standard deviation for the higher-of versus Cass Il is
$2.15; Cass Ill is $2.14; dass IVis $2.36; and the
wei ght ed average is 1.84.

THE COURT: $1. 84.

THE WTNESS: Yes. Thank you, nma'am

The standard devi ation, the differences, the
bott om box shows the difference between | DFA Proposal 14
and National MIk Proposal 13. And, again, the smaller
standard devi ati on neans the average variation is smaller.
And so a negative nunber neans the nunbers vary |ess
wi dely, they are nore consistent. And in -- in this case,
under the |IDFA Proposal 14, the standard devi ation
difference in Class Il is $0.72 less --

BY MR ROSENBAUM

Q Negati ve $0.72.

A Yeah. $0.72 |ess.

Class Ill is mnus $0.11; Cdass IVis mnus $0.69;
and the wei ghted average of the three is m nus $0. 48.

Q Ckay. And what conclusion, therefore, do you --
do you reach as to which proposal is less volatile in
terms of its results?

A. Based on the analysis, the | DFA proposal is |ess

vol atil e.
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Q Ckay. And let's go to the next page, page 22.

s that sinply a chart showi ng the relationship
t hat you have been describing on the previous page?

A Yes. There's two charts here. | charted the
Cass Il differences between the Cass | and Cass |11
that's the upper chart. The Iower one is Cass | versus
t he wei ghted average of the Il, Ill, and IV. Again, just
for conparative purposes.

And as you can see, the lines really follow each
other pretty closely. There's one, frankly, significant
exception, and that is during 2020 when we had t hat
volatile -- very volatile, very high cheese price which
created the differences. And they still follow, but the
di fferences are less for IDFA than for National MIK.

Q Ckay. Let's go on then to page 23, and we're now
on to the next issue, which is whether using the higher-of
Class Ill or 1V, which is the National MIk proposal,
sends an inportant price signal to farners.

Tell us what -- what your analysis did and what it
concl udes.

A Vell, from-- fromny experience, the price signal
to farners is the blend price, it is not the C ass |
price. |It's the conbined price fromall classes, what
t hey receive.

| woul d acknow edge that because utilizations vary
frommrket to market, that inpact can vary. But it is
the blend that the farnmer -- farnmer sees. That's the

regul ated m ni mum pri ce.
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Nationally, we |ooked at, again, what the
percentages were. Cass | on average is only 29.2% of
pooled mlk for that same five-year 2018 to '22 average.
And for the past ten years using that -- that percentage,
the Cass | share of the blend price was 31. 8% under both
the | DFA Proposal 14 and 31. 9% under National Mk

Proposal 13.

Under the | DFA proposed --

THE COURT: Wit a mnute. | mght be reading in
a different place. |I'mlooking at this page 23, and it

says that it was sane percentage under both those
pr oposal s.

MR. ROSENBAUM M ke, for sone reason your page is
alittle different than the page we're showi ng people. It
doesn't have that correction for sone reason.

THE COURT: | realize it's atiny difference --

THE WTNESS: But it is a difference.

THE COURT: But you have a tiny difference between
those two, and this one says they were both the sane.

THE WTNESS: Both should be -- cross out the word
"both,"” and then | think it would be accurate. The 31.8
and 31.9 are the correct nunbers.

M5. TAYLOR: W don't have 31.09.

THE WTNESS: | know. | don't -- | don't know how
this copy is different than that copy.

M5. TAYLOR: You can't just cross out "both." You
have to add a nunber to our copy.

THE WTNESS: Yes. Ckay.
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THE COURT: Let's take five mnutes for the
witness to drink water, and then we will conme back and
instruct on the editing. So five mnutes. Please be back
and ready to go at 8:55. W go off record at 8:49.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record. It's 8:55.

M. Rosenbaum

MR. ROSENBAUM  Yes, Your Honor. There was a
| ast-m nute correction which obviously did not make it
into the printed copy of the PowerPoint presentation. W
apol ogi ze for that. | wll make the corrections and then
have M. Brown correct them And once again, we wll
submt a corrected page 23 so we will have it.

On the indented bullet point it should say, "The
Class | share of the blend price was 31. 8% under" -- cross
out the word "both" -- "IDFA Proposal 14 and" -- and now
insert -- "31.9%under" -- this is a very m nor
correction, obviously, but we still want to be right.

And then under the next bullet point, in the
second sentence, you see -- sorry, second line -- you see
1.45. That nunber should be 1.41.

And then in the third bullet point, the second
line is 1.48. That should be 1.49.

So these are all very small corrections, but they
need to be nade.

THE W TNESS: Ckay.

THE COURT: | think we should just nmake them on
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t he page we have got.

MR. ROSENBAUM  Yes, Your Honor.

THE COURT: | think that will be just fine.

MR. ROSENBAUM Ch, all right.

THE COURT: So let's go through that again. So
we're on page 23 of Exhibit 276, and we're now going to
nmake t hose changes.

So say them again, M. Rosenbaum

MR. ROSENBAUM  Yes, Your Honor.

For the three indented bullet points, |'d call

them the word "both" should be stricken. So it should

be -- it will read, "Under |DFA Proposal 14" -- with the
word "both" having been deleted -- "and" -- and then we
insert after the word "and" -- "31.9% under."

The next bullet point has a nunber init, 1.45%

That should be "1.41%"

The third bullet point has a nunber 1.48% That

should be "1.49%"
Those are the corrections, Your Honor.
THE COURT: And they have been nade.
BY MR ROSENBAUM

Q So, M. Brown, can you continue, what is it that
you're -- what do you conclude as to the -- you know,
whet her -- whether the -- using the higher-of sends a

materially different price signal to farners?

A. Well, again, over tinme, it just doesn't. And if

you | ook at the percentage of whether you | ook at the --

in the case of IDFA, if you | ook at what that nover is
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under the new fornula, National MIk, you | ook at that

hi gher-of versus the average to get that difference, they
are very, very close. And when you're |ooking at a bl end
price, again, we're 30% W have orders certainly higher
than that; we have orders a lot lower than that. It's a
very small portion of the total blend price, the

di fferences.

Q So is it fair to say that the difference between
the two is not very material, correct?

A Yes.

Q And -- and, actually, the -- as part of the blend
price, it's not that nuch to begin with; is that fair?

A That is true.

Q Al right. Let's go on to the next page where you
address the question, this is page 24 of Exhibit 276,
where you address whet her you feel that using the -- a
sinple or weighted average woul d i npede Class | handler's
ability to procure mlK.

A. Yeah. And, again, keep in mnd, before retiring
fromKroger in |ast January, | was at Kroger from 2015 to
two thousand -- January of '23. And since 2019, of
course, we had been living under the current fornmula, the
average plus the adjuster. There had been no significant
reported problenms in Class | handl ers obtaining enough
m | k, except in the Southeast.

My personal experience with four plants in the
Sout hern Appal achi an orders, we had no difficulty getting

m | k when necessary. W had very reliable co-op
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suppliers.

Then the Sout heast, we do recogni ze, presents a
regi onal issue, which we believe is already being
addressed by USDA through its recommended deci sion
addressing transportation credits. That's not a conplete
heari ng process yet, but what's public, they have -- they
are making -- they are recommendi ng sonme changes.

Q Ckay. Al right. And then the next page, 25, you
address anot her issue, which is whether basing the C ass |
on the higher-of would nore accurately reflect the val ue
of mlk in the different classes.

What' s your view about that?

A. | -- again, | think that we need to recognize that
t he average value of mlk is a function of all product
mar kets, not just the one with the highest comodity. And
as we previously discussed, the average producer mlKk
utilizations across all Federal Orders by class are the
29.2%on |, 12.4%for Class Il, 38.4%for Cass IIl, and
20% for Cass |V

Class Il, Il1l, and IV prices are not affected by
t he choi ce between higher-of and average-of. Actually,
the opposite is true, because Cass | is determ ned by
Class Ill and IV prices.

| DFA' s average-of with a | ookback ensures that

shifts in demand for any manufacturing -- any single, |
shoul d say -- manufacturing product will not |ower C ass |
prices over tine. Farners will be paid as nmuch for

Class | as they woul d have under higher-of.
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THE COURT: You inserted the word "stabilized."
|s that what | heard you say, for any stabilized
manuf act uri ng product ?

THE WTNESS: | -- single, but I don't think it's
necessary to change it. You can strike it fromny
testi nony, because --

THE COURT: State again how -- how your testinony
shoul d be.

THE WTNESS: Gkay. | will. Thank you, m' am

| DFA' s average-of with a | ookback ensures that
shifts in demand for any manufactured product will not
lower Class | prices over tine. Farners will be paid as
much for Cass | as they would have under hi gher-of.

THE COURT: Thank you. That's exactly as the
exhi bit reads.

THE WTNESS: Thank you for catching that.

BY MR ROSENBAUM
Q Al right. And next page, 26, you address the
concern that sonme handl ers may go out of business.

What' s your view about that?

A My viewis, if the mlk sales are there, whatever
handler is in business will be paying those dollars into
the pool. And so the nakeup obligation is a part of price

setting, being added into the Class | skimmlk nover, and
is received by all farnmers supplying mlKk.

|f there is a demand for the fluid mlk, someone
i s maki ng those products and neki ng t he nakeup paynents.

The nmakeup obligation is part of price setting
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bei ng added into the Cass | skimmlk nover and becones

an obligation of all handlers.

Q Ckay. And then the last contention on page 28 --

27, excuse ne, could you address that, the notion that

farmers may go out of business and never receive the nake

up paynments.

A. Yes. Farners go out of business for nany,

many,

reasons. It may be -- it's -- for many, nmany reasons.

The nmakeup obligation is part of price setting

being added into the Class | skimmlk nover and is shared

by all farnmers supplying mlk under the Federal O der.

Farmers who have gone into the dairy business, or

expanded production, will receive the higher paynents even

t hough this is new m |k production.

This is no different than the fact that there are

al so handl ers who wll go out of business during the

peri od before Make Al |l owances have been raised to

appropriate |evels.

MR. ROSENBAUM Al right. And | want to hand

out, provide one nore exhibit, Your Honor.

THE COURT: Let's go off record while those are

di stri but ed.
W go off record at 9:03.
(An off-the-record discussion took place.)
THE COURT: We're back on record at 9:05.
new exhi bit | have had marked, and it is 277.
(Exhi bit Nunber 277 was marked for

i dentification.)
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MR. ROSENBAUM  Ckay. So, Your Honor, we had
posted to the website as | DFA Exhibit 49A, an Excel
spreadsheet that contains the cal cul ati ons underlying the
analysis. So that's on your -- should be posted on your
website, | assune.

M5. TAYLOR: Is that what this is?

MR. ROSENBAUM And that's what this is.

So Hearing Exhibit 277 is a PDF printout of the
Excel spreadsheet. | would -- you know, but obviously the
Excel spreadsheet is a |ot easier to use, but --

M5. TAYLOR: It is online.

MR. ROSENBAUM And it is posted -- | have just
been informed it is posted.

But we understood that USDA wanted to have a PDF
version, and so this is the PDF version.

THE COURT: Tell ne again what it is called on the
websit e?

MR. ROSENBAUM It's |IDFA Exhibit 49A, as in
apple. And, | nean, the Excel spreadsheet is easier to
use, obviously, but we're conplying with what we
understood to be AVS s desire.

So can you pull up, M. Brown, the --

THE WTNESS: | can. | have it up. This -- |
don't know where our technical guy is.

THE COURT: Sean, we have got a slide to switch
out .

THE WTNESS: W're putting up a spreadsheet.

THE COURT: Let's go off record.
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W're off record at 9:07.
(An off-the-record discussion took place.)
THE COURT: We're going back on record.
W' re back on record at 9:07.
You may proceed.
BY MR ROSENBAUM
Q So, M. Brown, you have put up on the screen the
spreadsheet that is | DFA Exhibit 49A, and has -- has been
mar ked as Hearing Exhibit 277, correct?
A Yes.
Q Al right. And so could you just briefly walk us

t hrough the tabs so that anyone who wants to understand

nore deeply how you did your calculations will be able to
followit.

A. Yes. The tables page is the tables that were
shown in the PowerPoint, and they were actually -- those

cal cul ations were actually made on the Class I, |1, IlI,
|V price conps page, but | put themall here as well so
that they were all together in one spot and easier to
find. Because as you can see, there's a lot of nunbers in
t hese spreadsheets, and they are pretty small.

Q Ckay.

A. So that's the first page. The nover page --

Q G ve the exact title, please, of the -- it's
cal l ed, what, "Mover Calc"?

A. Yeah, the "Mover Calc" page is the cal cul ations
made to determ ne what the -- what the different --

different prices would be. You will note -- let's get
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down to where we have data for all colums. Sone reason
it is not letting me nove.

THE COURT: You are noving.

THE WTNESS: There. Yeah, but up and down |

can't, and | need to nove up and down, so -- let's see.

But if you look at the sheet that you have, these

2023

are the prices again that -- the advanced price data cane
fromUSDA. It was one of their hearing requests. | can't
remenber which table it is. | think at the bottom if |

could get there, | could tell you, but | can't. And from

that | calculated the different prices for different --

for the different proposals.

| have IDFA's nover skim As you can see, there's

no price here because we didn't start -- we evaluated this

from 2012 on, and you al so see we have the nover at 3.5%

so it's per hundredwei ght.

And then we al so have the higher-of skimand the
hi gher - of nover per hundredwei ght proposed by Nati onal
M I k.

So those nunbers are on your sheet, as you can

see. Again, | apologize for the size of the print.

That's one of the reasons this spreadsheet's been posted.

BY MR, ROSENBAUM

Q Let's go on to the next one.
A. The Cass I, I, Ill, IV price conps page is where
| determined the -- the -- the differences between the

announced or the proposed nover and the manufacturing

class prices. You can see across the top, those are the
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percentages that | used. Again, that's based on the
producer receipts by order page, and it's the average.

And then the sal es share manufacturing sinply takes out

the Cass | and shares anong Class IIl, IIl, and IV, the
manuf acturing classes. And so that gives you -- that
gives you the different -- the different prices, different

shares. And then these are the actual prices for those
different classes of mlk. This is all 3.5 mlKk.

You get over to N Columm N, this table conpares
the 50/50 differential plus -- 50/50 | DFA proposal at the
$1.60 differential versus the Class Il price that's
colum N. That conparison versus Cass IIl is colum O
That conparison 50/50 versus Cass IVis colum P. And
50/ 50 versus the weighted average of the three
manuf acturing classes is colum Q

Movi ng over, these are the higher-of conparisons,
and they are essentially the sanme setup, where you have
the higher-of, it's that $1.60 differential |evel, versus
Gass Il --

Q Tell us the col umm.
A Colum T.

Columm Uis a differential versus Class |11
colum Vis the differential versus Cass IV, and colum 4
is the higher-of that differential plus the weighted
average -- versus the weighted average. So these are
conparing those prices.

Q Ckay. Can we go on to the next --
THE COURT: Before you do, you referred to the
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table that you had called to our attention as, this is all
3-5mlk; is that right?

THE W TNESS:  Yes.

THE COURT: And how should the "3-5" look in the
transcript?

THE WTNESS: Gkay. 3.5% m |k, USDA announces fat
and skimprices for different classes. The reference
that's al ways been used has been mlk at 3-5% butterfat.
So in this case, if you take the skimprice tinmes 96.5%
because skim prices are per hundredwei ght, and then you
add the value of 3.5% pounds of fat, you get that price
per hundredwei ght at 3-5 test.

THE COURT: At 3-5 what?

THE WTNESS: 3-5 butterfat test.

MR. ROSENBAUM  Test.

THE COURT: Test.

THE WTNESS:. Percent. Thank you

THE COURT: Thank you.

BY MR ROSENBAUM
Q Can you give us -- take us to the next tab if you
coul d, please?

(Court Reporter clarification.)

THE WTNESS: Gkay. The Cass | poo
contribution, this is a table where we eval uated, based on

agai n, those average national utilization rates at $1.60

zone, what the -- what the contribution would be of the

producer blend price fromeach of the four classes. It's

a very sinple conpilation. It's that class -- that class
TALTY COURT REPORTERS, INC. 6132
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price tines the percent utilization fromnational share.
Again, that's colum -- that's row 3. So colunmms B

t hrough K sinply provi de what those base prices are on a
per hundr edwei ght basis.

Colums O through T -- and this is the | DFA
proposal -- shows the contribution at those percent
utilizations of each class to the producer -- to the
producer blend price.

Again, this is a very sinple calculation. It's on
hundredwei ght. W did not try to take out fat or skim
It's as nuch for conparative purposes. You are not going
to cal cul ate your Federal Order price off of the
spreadsheet .

So colum P is the Cass | contribution from
| DFA' s proposal; Cass Qis the -- colum Qis the
Class Il price; colum Ris the Cass IIl price; colum S
is the Cass IV contribution again.

And then the price for all of those conbined is
$17.96. And the entire colums are cal cul ated that way.
BY MR ROSENBAUM

Q M. Brown, we are running up against -- getting
close to our tinme limt.

Do you then have the sane information for National
MIk --

A. Yes, | do.

Q -- and then a conpari son?

A Yes.

Q And can you go to what | think is the -- is that
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the |ast tab? The --
A. The last tab -- the last -- this is actually the
| ast tab of the calcul ations that are shared. | have

actual |y added the spreadsheet since that tinme. But

col ums A3 through AF show the share of Class | for |IDFA

and National M|l k of that -- of that -- of that bl end

price, as 18-AD, AE shows the |DFA proposal Class | share,

and that is the share of the price over the -- it's the
adj uster over the 50/50 skimprice for Class IIl and
G ass IV

2023

National M1k, that nunber again is the difference

bet ween the hi gher-of and the average-of Class IIl and

Class IV. And that -- that is the share of that price.

Wien we | ooked at the share of price on that slide

back in the testinony, these are where those nunbers cane

from

Q Ckay. And so those are the nunbers that show that

the adder, if you will, does not actually contribute a

mat erial percentage to the overall blend price?

A Over tine it's very small --

Q Ckay.

A -- relative to the other conponents.
Q Ckay.

MR. ROSENBAUM  And, Your Honor, we -- we did have

sone other slides in the PowerPoint presentation, but

those are all addressed in his witten testinony.

So at this point, we will nmake M. Brown avail abl e

for cross-exam nati on.
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THE COURT: M. Brown, are you ready to go or
woul d you like a five-m nute break?

THE WTNESS: | would like a throat refreshnent
break, if | could.

THE COURT: Yes, let's take --

M5. TAYLOR: Can we take a ten-m nute norning
br eak?

THE COURT: W could. |It's now 9:17. Pl ease be
back and ready to go at 9:27.

We go off record.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record. It is 9:27.

M. English?

MR, ENGLI SH:  Your Honor, if | may beg everyone's
i ndul gence for a nonent of personal privilege.

W have just |earned today that Senator Feinstein
fromCalifornia has died. | happen to know she was not
just a dedicated public servant generally, but a great
friend of the dairy industry. So | just wanted to give

everybody an opportunity for pause for such a great public

servant.
(An off-the-record discussion took place.)
THE COURT: Thank you, M. English.
Who woul d begin the cross-exam nation?
M5. HANCOCK: Thank you, Your Honor.
111
111/
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CROSS- EXAM NATI ON
BY MS. HANCOCK:

Q Good norning. Nicole Hancock on behal f of
Nati onal M IKk.

Good norni ng, M. Brown.

A Good nor ni ng.

Q | just turned around to see if anybody el se was
going to hop up first. | realize it's Friday and the room
is much smaller today in attendance.

Ckay. Let's just -- | want to just wal k through
sone of your -- I'mgoing to |ook at both Exhibit 276,
which is your presentation, and Exhibit 275, which is your
witten statement, but |'mgoing to just maybe use your
Power Poi nt as the anchor to kind of start from

If you -- and | don't care if you present it or if
you just have the hard copy there, either one is fine, but

if you want to turn to page 4 of your presentation.

A. Ckay.

Q And you're -- you are quoting on this page from an
article that Dr. Bozic had co-authored in 2019?

A Yes.

Q So I'mgoing to ask you what he neans, but maybe

you can hel p nme because you used the guote.

In the third paragraph there you are tal ki ng about

a smal |l nunmber of hedgers who chose to hedge -- |I'msorry,
not you, but he was -- whichever one of themwote this
part -- was tal king about a small nunber of hedgers who

chose to hedge Class | mlk exposure by utilizing futures
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and opti ons.
And this was referring to the higher-of tinme
period; is that right?

A That is correct.

Q Ckay. Were you at all involved prior to 2019 in
using futures or options to mtigate your risks in any of
the various roles that you had for Cass |?

A. Not for Cass |, no. For other products we -- |
did. But at that point in tine, up to 2015 1 was on the

sel |l -side, or working for a producer cooperative, SO

working with producers. In '15 | went to Kroger, and

our -- our accountants thought it was far too nuch risk --
Q Ckay.
A. -- basis risk. So we did sone forward buys, but

t hey were on comodities, not on mlk.

Q Ckay. But in your experience in the industry, you
were aware that there were people who were using futures
and options to mtigate their risks with respect to
Class | when it was under the higher-of systen?

A | personally didn't work with anyone, but if -- if
this article says that soneone did, probably sonebody did.

That woul d be ny observati on.

Q Ckay. So are you saying you are not aware of
anyone - -

A. "' m not aware of anyone.

Q Ckay. But you don't have any reason to disagree

that what either Dr. Bozic or Matt Gould had witten here

is -- is incorrect?
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A. No, | -- | have no reason to think -- | wouldn't
have quoted it if | thought it was incorrect.
Q Ckay. And they go on to say, "These participants
woul d hedge with the higher" --
A. My bl ood sugar is dropping.
Q Ch, do you want sonething to eat? You want to
t ake a pause?
A. No, you can keep -- sorry.
THE COURT: \What's three m nutes now?
M5. HANCOCK: \What's three mnutes?
THE COURT: Stop for three mnutes. W'IlIl go off
record.
Of the record at 9:32.
(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
W' re back on record at 9:35.
Ms. Hancock.
BY MS. HANCOCK:
Q Ckay. M. Brown, we are on Exhibit 276, and |'m
on page 4.
A Yes.
Q And we are on the third paragraph there, and we're
t al ki ng about under the higher-of tinme period.
In this article it was referencing that
partici pants who woul d use risk managenent tools during
t he hi gher-of woul d hedge wth the higher priced futures
contract and also pay a premumfor an option on the

others future contract.

TALTY COURT REPORTERS, INC. 6138
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

And then it states that, "Wiile the strategy was
effective at reducing price risk, for many fluid buyers it
was al so cost prohibitive."

And |' m wonderi ng what your understandi ng of who
those fluid mlk buyers would be in that instance.

A Well, | can't give nanes, but there is -- | guess
the one | know best was a | arge foodservice buyer of mlKk
that used it.

Q And |I'mjust |ooking for categories.

A Ckay. It would be restaurants.

Q Ckay. And not that this is the one, but sonething
i ke a Starbucks, or sonebody who woul d be a big consuner

of dairy products that would be on the buying side.

A. That woul d be correct.

Q Not necessarily -- could it be retail stores as
wel | ?

A. It could be. I'mnot aware of it. | -- ny

experience, C stores tend to be nore sensitive to fixed
prices, particularly on -- on single-serve beverages, kind
of the story you heard from Nestle. But who was doing it
at that point, it was difficult and it was expensive, and
so it wasn't -- it wasn't, fromny experience, wdely
used.

Q Ckay. And when you just -- | think what you
referred to as C stores, it sounds to you probably I|ike
normal everyday tal k but --

A Conveni ence stores. [It's not Costco.

Q Ckay.
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A. Al t hough they may be doing it, but |I have no idea.

Q Ckay. Conveni ence stores, neaning they are a
| arge buyer of snaller-sized dairy products.

A Yeah. A lot of single-serve sizes. Both
conventional mlk as well as long shelf life mlk.

Q Ckay. And are you aware of whether that is also
the case today, that those C stores or these fluid mlKk
buyers are still not really utilizing risk managenent
tools even with the average-of?

A. From what | understand, they are actually
demanding it nore fromtheir suppliers because they know
the suppliers now have a way to do it nore efficiently.
think they are seeing nore of that, particularly nationa
brands. But, yes, they are seeing nore.

Q And can you identi- --

A. It's true in groceries, too, by the way.
Q "' msorry?
A. It's true in grocery stores as well. National --

because buyers know it's possible, they are demanding it
nore fromfolks like Fairlife and Nestle.

Q And you were a buyer for Kroger, weren't you?

A Yeah. | |led the buy team at Kroger.

Q Did you do any kind of risk nanagenent or hedgi ng
when you were there for the Class | products?

A We did on national brands.

Q And when you say "national brands,"” what is
enconpassed in that?

A. Anything that's -- you think of a national brand
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like a Nestle's Quik, or a Fairlife, or a lactose -- or a
Lactaid or lactose-free kind of mlk, not just Lactaid, is
where you would see it. And that's kind of where | would
say the predom nant use. People -- the earlier adopters
of it were there.

And in Kroger, you buy products, and we're totally
responsi ble, ny team for Kroger brand, but we al so worked
with the category managers who worked with the nationa
brands. And that's where we -- we were asked for |ots of
assi stance from our category managers on, did that fixed
price make sense, and we would of course | ook at the
futures market and say, yeah, it's in alignnent, or no,
they are striking a pretty big premumfor it, they can do
better. That was our role, advising those people on
nati onal brands.

Q And what years did you work at Kroger again?
A. *15 through just last -- this past January '23.
Q Ckay. So that's under both higher-of and

aver age- of ?

A And we didn't really deal with it until '19.
Q Ckay.
A That's when it -- it's when -- | think perhaps

because the brands were starting to offer it nore
aggressively, and it becane part of your deci sion-naking
on whet her you were going to pick product A or product B.
Q And did you have sonme concerns about whether you
shoul d be locking in for a period of tinme, that if your

conpetitors, for exanple, didn't lock in, that there could
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be sonme novenent in the market that woul d drive whether or
not you were conpetitive in those products?

A. Not really on national brands, because they tend
to be fixed price. They don't change with the commodity

mar ket from nmy experience on mlk. And so you had nore

safety.

The other thing is, when you' re working with a
national brand -- this is true with cheese, it's true with
any product, it could be butter, cheese -- is that you

tend to have that fixed level of price and then you have a
pronoti onal program And those pronotional prograns,
agai n, because you are |looking at -- at a fairly small
mar gi n, the advantage of risk managenent is that you knew
you woul d at | east have sone margin, and that cost was
shared generally between the supplier and the grocery
store itself.

Q And how far out do you set your pronptiona
prograns?

A. Usual |y a year.

Q Ckay.

A And, again, you will change with the market, but
generally you go about a year. | nean, ironically, with
sone of these essentially packagi ng shortages that we
dealt within '21 and '22, there was nore pronotional
prograns changed due to | ack of packaging, frankly, in
sonme cases labor, than it was with m |k was avail abl e.

But you had to be able to get it in the right format.

Q Ckay. A lot of other variable costs were noving
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around you as wel | ?

A. Ch, anmen. You got that right.

Q And t he exanpl es that you gave about when you
woul d | ook at sone forward mlk price contracts with your
suppliers when you were at Kroger, the list that you gave
were nostly ESL products; is that right?

A That would -- that would be the case. Fromour --
from our experience, that would be the case.

Q Ckay. Did you ever do any kind of forward
contracting for other types of mlk products?

A Li ke --

Q HTST?

A Ch, HTST? Tiny, but, yes. Snall anount.

Q Ckay. \When you say tiny, less than 1%

A Yes.

Q Ckay. Okay. Let's turn to the next two pages,
when -- this is within the category of where you were
provi ding sonme historical context of how we nade the nove
from hi gher-of as the nover to average-of.

s this the section?

A That is correct.

Q And so you have included what was a recommendati on
between National M|k and I DFA that was a reconmendati on
to Congress in order to nake a | egislative change; is that
right?

A That is correct.

Q And, in fact, that is what happened, is that it

becane a | egislative change that nmade the nove from
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hi gher-of to average-of?

A That is true.

Q And is that what you believe is the right place
for -- for making changes in the prices for dairy
product s?

A | think if you |ook at history, we have -- nobst of
it's been through the hearing process. But a lot of it --

let's go back to Federal Order reform It was |legislative

initiative that started that. In that case, it was an
informal -- an informal process. But arule -- | don't
know what you -- the technical termis, but it wasn't al

t hrough formal hearing. W got a recommended deci si on,
and then we all commented on it.

My experience, it's a conbination of both.
Someti mes USDA, for exanple, with this price survey we all
want, they need statutory change in order to do it, to
make it mandatory. So | think it's really a m x.

Q Ckay. So it's an alternative path, but not the
primary path for which the mlk pricing fornulas have been
set ?

A Yeah. It's been both. And sane with
di fferential s.

Q And if you had your druthers, which one would you
think is a nore effective representative of the industry?

A. | think it takes a mx of both, perfectly -- and
|"msincere on that. | think it takes a mx of both to
make it work.

Q Do you think one is nore representative of the
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dairy industry than the other?

A. Not necessarily, no. And one of the chall enges we
have with representative of the dairy industry, the dairy
i ndustry has many facets, as we are discussing here,
because people have different views on how to best do
t hi ngs.

So |l think it -- | think actually it can take
both. | do think that nost of the tinme, this hearing
process is probably the best way because you have a | ot of
experts, and you can't have sonebody slidi ng sonet hi ng
into legislation at the last mnute. Thankfully in this
case it didn't happen. But it takes a m x of both.

| nmean, it's a conplicated industry, our
regul ations are pretty conplicated, and so | think
sonetines it does take a legislative initiative sonetines
just to give USDA perm ssion, which is what we vi ewed what
the 2018 bill did. But we also believe that these

hearings are an inportant way to make change as well. You
need bot h.

Q Ckay.

A Do we need to have six weeks of hearing?
Apparently we do. But we do -- | think both are
i nportant.

Q And when you said it gives USDA sone authority or
perm ssions, what, in this case, are you tal king about
that after two years it gave USDA the authority to hold a
hearing to eval uate whet her average-of should continue or

not ?
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A. That was part of the arrangenent that after two
years a hearing could be requested or request for change.
And needl ess to say, that's what we're doing.

Q And was that two-year tinme period sonething that
| DFA and National M|k supported at the tine as well?

A Yes.

Q And that was because it was an opportunity to try

it out and | ook at whether it was working or not?

A. |'"d go alittle farther than that. Does it work?
And if it doesn't work, how do you best fix it?

Q Ckay.

A Yeah.

Q And -- and in that two-year tine period, that's
sonet hi ng that everybody in the industry knew was a w ndow
wi t hin which the average-of would be eval uat ed.

A Yes.

Q And if we look at the totality of what was -- what
you have described here in the history, all of that was
kind of resting on a foundation of understanding that the
proposal woul d be revenue-neutral with respect to the pay
prices paid to dairy producers for their Cass | mlk?

A Well, it's -- yes. And the irony is a | ookback
is -- you know, hindsight is always 20/20. |Is that -- it
shoul d have had sone kind of adjustnent fromthe start.

Ful | disclosure, nmy old boss, Peter and I, spent a
| ot of tinme independently |ooking at this. And -- and our
m st ake was the record was so consistent, we didn't think
about what if it's not. And so that obviously is what
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happened, particularly with the disruption of COVID, and
t he Food Box Program particularly caused a | ot of
di srupti on.

Q And those were in 20007

A. 2020, the Food Box Program No, our discussions
were in 2017 when we were tal king about if we were to go
to a nover that was hedgeable, what's the best way to do
it, and that 74 -- yeah, since 2000.

It was weird, you |ooked at three-year, five-year,

ten-year, and 2000 averages, and they are all within a
penny of each other, and showi ng that the past isn't

al ways the future.

Q Yeah. And | neant to say 2020. | have no idea
where 20 years went there.

A Ckay.

Q | nmeant to say the Food Box --

A. Yeah, our eval uation went back to 2000. But,
yeah, 2020 was -- was just, as we all know, a very, very

crazy year. M1k was short one nonth; the next nonth it
was long. |If you were making the right kind of cheese,
t he Food Box Programwas great. |f you weren't and the
delis were all closed, which was a |lot of the case in
foodservice, those specialty cheese guys got hit
particul arly hard.

And we saw that with requests fromour suppliers
at Kroger, because we also -- because the |ack of staff
cl osed our delis during the -- during the first parts of

COVI D because we sinply wanted to get the stock -- the
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basi cs on the shelf and stocked, and you couldn't -- an
exanple, individually sliced cheese off the deli case, it
was very |l abor intensive, and that person needed to be
stacki ng the prepackaged cheese in the deli section just
because we need it.

It was crazy tines. It was really fun buying
products during that tinme, too.

Q And so -- so when you were meking the proposal and
working with Dr. Vitaliano at National MIk in order to
determ ne what the right adjuster would be in making that
proposal, you | ooked back over historical data and felt
i ke you had a nunber that was going to be reflective of
achieving that revenue neutrality?

A. Yes. We -- that was -- that was our expectation.
And, again, we had the history we had, and it was very
consistent, if you |look at a two- or three- or five-year
average. And 2020 changed a | ot of things.

Q And Dr. Vitaliano, in his testinony, tal ked about
how you | ooked at sonme one-off events that had occurred in
t hose historical nunbers that you -- that you eval uat ed,
and you col lectively nmade the choice to keep those in
the -- the dataset that was used to set the adjuster
because you knew that there would be additional future
anonmal i es that woul d happen as wel | ?

A Well, we certainly -- certainly were -- we knew
there would be. The extremty of themin 2020 was not
expected, as you can inmagine.

Q Right. And that's kind of where |I'm going,
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that --
A Yeah.
Q -- you did your best to account for the anomalies

by using the historical anomalies?

A. Well, we both still have our jobs, which neans
peopl e thought we did the best we could. That's how
| ook at it.

Q Yeah. And | don't think anybody's di sagreeing
with that --

A Yeah.

Q -- because you only have the dataset that you have
avail able to you?

A Yes, ma'am That's correct.

Q Ckay. And -- and then the pandem c happened, and
the worl d proved that where it has anonalies previously,
the world can tend to | evel up on us unexpectedly?

A. It certainly did. And it was both the -- it was
both regul atory or food programrel ated, as well as just
sinply COVID on its owmn. You are right. It was just
t hi ngs that none of us had dealt with in our |ives before.

Q And -- and when you say things we had never dealt
with before, it also changed the way that we continue to
operate in our world today that will have a long-term if
not, you know, into perpetuity, effect on how -- how we
engage as consuners, as manufacturers, and as producers?

A. Wll, we learned quickly what priorities were,
that's for sure, during that period of time. But it has.

| think it's got us all nore wary of things may change and
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we need to be ready to deal with that because we were --
you | earned very quickly you had to make ki nd of deci sions
in the mddle of the -- mddle of the -- in the road, just
because you just couldn't know You tried to predict what
was goi ng to happen, but we |earned quickly it wasn't just
predicting, it was having an Action Plan to deal with it.

THE COURT: Let's go off the record. [It's 9:52,
We'll go off for a mnute or two.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

We're back on record at 9:57.
BY MS. HANCOCK:

Q Al right. Let ne see if we can nake up a little
ground. |I'msorry.

A My apol ogies, too. | didn't -- no one ever plans
for this, but it just happens.

Q Ckay. |I'mstill on your PowerPoint presentation
Exhibit 276. 1'mgoing to nove ahead to page 7, and this
is just togive us alittle bit of an anchor point.

It -- after the average-of nover was -- was
i npl ement ed, your slide here tal ks about how it didn't
work as predicted. And you tal k about the pandem c as
bei ng one of the main drivers for that.

Is that a fair characterization?

A Yes.

Q And then if we -- if we flip ahead, you have
actual ly graphed that on page -- on page 22.

A Yes.
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Q And -- and this graph here, it's conparing what
woul d be National MI|k's proposal to go back to the
hi gher-of, with IDFA's proposal with the adjuster; is that
right?

A Yes.

Q And really what it shows is they tend to track
pretty closely together; is that fair?

A. Yeah, remarkably so | thought. Wen | put them on
paper, | was surprised how cl ose they track.

Q Yeah.

And really the one kind of big divergent is we can
see the orange, which is National MIk's proposal to go
back to higher-of, that kind of takes a little bit of a
hi gher peak in 2020 when things really went a little
crazy?

A Yeah. It was -- when that -- when bl ock cheese
went crazy, the differences went crazy. Yes, that's
correct.

Q Ckay. And then that's when we saw a | ot of
depool i ng had happened as wel | ?

A Yeah. And that's -- you know, I'mnot here to
tal k about depooling, but it's different orders manage it
differently, and so the inpacts were different in
different parts of the country.

Q Yeah. But if we had to categorically discuss it,
there was a hi gher nunber of incidents of depooling during
that volatility?

A. Yes, there were. In fact, if you go back and | ook
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at Chris WIf and Marin Bozic's paper, they tal k about
different things, and that [11/1V spread was the bi ggest
i npact on depooling decisions. Unfortunately, but that

was t he case.

that fair?

tax credits, you are probably going to take themif you
can, even though you think ethically maybe it isn't the
smartest thing to do to be fair to the nmarket.

cl eaner of an observation as it could be. Because

i ndi vi dual handl ers whether they want to do that or not,

and that's a little different.

was anyt hi ng i nappropriate about anyone depooling.

A. Well, that's what the rules that you do, so you

are going to do the best for your conpany, yes.

essentially what your conpetitors are doing as well to

make sure that, as the handlers, that they are putting

Q And that's a tinme period where dairy farners were
di sproportionately harnmed by the market conditions going

so haywire and the results of that depooling activity; is

So |l don't think that's as clean a decision -- or

That's just how the systemworks; is that right?

Q And in order to stay conpetitive, you have to do

A | don't think so. Because we -- the rules were
followed. | think that -- | don't think you can bl ane the
Class | nover for depooling decisions. | mean, to me,

depooling is one of those things that's kind of like silly

depooling is -- is not mandatory. |It's a decision nmade by

Q Yeah. And I'mnot at all trying to say that there
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their business in the best position possible?

A. Yeah. W, again, | nentioned it a little bit
earlier. W particularly saw that w th non-cheddar
cheese, especially specialty cheeses. Wen | say
"special,” |I nean even things |ike Sw ss. Because the
Food Box Programoriginally did not allow different types
of cheese, only cheddar. And so those folks at the sane
time, as | nmentioned earlier, couldn't even sell product,
but yet they had a mlk supply they had to manage. So it
was real ly tough.

A few of them could nmake cheddar bl ocks, and they
did, as you would inmgine. But nost of them they don't
make 40-pound bl ocks. They don't have the format to do
it. So it caused -- | think fromfarnmer all the way
t hrough processor, it caused a | ot of stress.
Particularly the non-cheddar bl ock nmakers in the cheese
busi ness got particularly hard hit.

Q Yeah. And so | just want to go back to what | was
aski ng about, which was just with respect to the dairy
producers.

This was a tinme period for themwhere -- where
t hey are not naki ng deci sions about to pool or depool, are
t hey?

A. They don't get to nmake that decision unless it's
t hei r conpany.

Q And |'m not tal king about if they have hats that
they wear as part of the processors or manufacturers, |I'm

tal ki ng about just them operating as dairy producers.
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They don't have any -- any choices of whether to pool or
not, they just have to deliver their mlk every day?
A Yeah. And that is exactly why the $0.74 fl at

adjuster didn't work, and that's why we say it needs to

change.
Q Yeah.
A. Because you are right. You are right. It was

tough. Particularly if you are in a market with a | ot of
depooling, it was particularly hard on a farm |'m sure.

Q And -- and when it is sonething really kind of

unexpected |li ke this happens, when -- that nobody coul d
have predicted, when you say this is -- it just didn't
work for them that's because when -- when their world was
goi ng haywire, that average-of systemdiluted or -- or

bl ended out their ability to capture that sane spike?

A Yes. Yes. That is true.

Q And then when we nove forward in the pandem c, we
get the vaccine, things sonmewhat stabilize in our supply
chai n, people are going back to work, we see on your chart
that in 2022 there's sone additional increased activity
and volatility there?

A. Yes, there is. And the thing -- and, again, for
much of '22, actually, |IDFA s proposal was hi gher because
that was part of the period where we were recounting and
re-getting that noney back fromthe 2020.

But, yeah. 2022, under the current formula, did
under pay what -- what was expected to be paid. You are

correct.
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Q And -- and that was due to sone other unforeseen
ci rcunstances, like an increase in exports?

A. Yeah. It was tight supply. And that powder is
t he bal ancer for the market. So when supplies get tight,
it is actually the nost volatile price we have. Al though
butter is working hard to becone that price. And so
because it tends to bal ance the market, it tends to have
nore fluctuation in value, particularly historically. And
it's so dependent on world trade, it deals with that
volatility, too, the powder narket does, nonfat dry mlKk.

Q Do you think that we are going into tinme periods
when we're going to see nore volatility as well in the
future than what we have seen historically?

A. Wel |, based on ny prediction of what the nover

shoul d be, | don't know what ny predictions are worth, but
| think -- | think everything in our world has becone |ess
predi ctable, at least for now W're still in a period of
recovery.

The worl d markets have been U. S.'s opportunity to
grow production. As we all know, it's roughly 18% of our
total mlk production solids now goes into exports, which
means those markets are going to inpact us. Sonetines
it's helpful, sonetinmes it's not. So it can certainly
create -- create differences. No question about it.

Q And since Novenber of 2021, what's the
overwhelmng majority of the time -- which one of the
cl asses -- manufacturing classes that's been higher?

A. Since '21 -- '21 was fairly flat. '22 was
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certainly powder. And this year has been a mx, but it's
been powder |ately.

Q Class | V?

A. Yes, |I'"'msorry. Yes, Class |V

Q That's okay. | just want to make sure |'m staying
on track. Ckay.

So then if we nove ahead and | ook at your
slide 11, this is where you start getting to sone
exanples. | believe this is the exanple under |IDFA' s
proposal for the adjuster, staying with the average-of and
then | DFA' s adjuster.

A. Ri ght .

Q Ckay. And you have, | guess, described here that
dairy farners are essentially made whole over tinme for the
extra amounts that they woul d have received fromthat
August 2021 time period through July of 2023 had the
Cl ass | nmover been based on the higher-of as opposed to
| DFA' s Proposal 147

A Yes.

Q And so when you say "nmde whol e," you're nmeaning
putting those dairy farnmers in the place they would have

been had the hi gher-of been used?

A. Yeah. It neans the price was basically the
same --

Q Ckay.

A. -- for that period of averages.

Q So with the | ookback adder, you are saying to the

extent that it would fall short, it would be nmade whol e
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over tinme in the future when you average out based on the
cal cul ations that you have nmade?

A. Yes. That was the prem se behind what we
proposed. That's correct.

Q And you gave us the cal cul ations that you did,
Exhi bit Nunber 277. That was the basis of the
calculations that you did in order to make that anal ysis?

A That is correct.

Q And the analysis that you did in Exhibit 277 was
all from backward | ooking up until 20237

A. Yes. Only forecast for the |last quarter of '23.

Q And you went back to 20027

A. Are you tal king about page 11 or page -- or you

are in the testinony now? | went back to 2012.
Q 2012.
A Yes.

Q Ckay. And are you concerned that there could be
t he sanme issue that you had when you did the -- when you
and Dr. Vitaliano had | ooked back to 2000, | think, in
order to set the $0.74 additur?

A Real |y not. Because we didn't -- what we're
proposi ng does capture those w der spreads over tine, and
SO -- so they do -- they are recovered over tinme. And
that's why we built it the way we did, and we even stress
test it, put sonme crazy prices together. And -- and over

time, it does what it's supposed to do, which is in the --

inthe -- | think one of the things about it is that
whether 111's higher or 1V s higher, over tinme, that noney
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gets back to producers if it's above the $0.74.

Q And -- and, in part, because you don't have a cap

on it like the $0. 74 adder does, or becones?

A. Yeah. | mean, we don't -- but we do have a fl oor,

because as yours is below $0.74, so our goal was to assure

at least that level, and realize that -- that that

adjuster is going to change. The idea of the adjuster,
producers, we believe that they have a right to that

noney. We need to balance that with the ability to

forward contract.

as

Q And you woul d agree with ne, though, that the nore

volatile or the higher the spikes, simlar to what we saw
wi th the pandem c, whichever way it ends up going for a

dairy farmer, the longer period in front of it, it wll

take to recover?

A. Well, it takes 24 -- well, basically 30 nonths --

or 24 nonths, because the way the fornula works, it's the

degree of difference. For exanple, | think in 2022 it was

$1. 74 under our proposal, which was well above the $0. 60
different in higher-of. '23 was $1.52, that difference.
But it really goes -- it really depends on the

year, and it depends on the difference. So there's tines

when the price is actually nmuch higher as you are

recovering that difference, but it never goes, of course,

bel ow t he fl oor.

So it -- there's a lag, we recognize that.

unavoi dable if you are going to recognize that |ong-term

difference in price and still be able to provide for
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forward contracting, at least in our opinion. That's what
we found.

Q It's not -- it's not that you recover in that --
begi nning in 24 or 36 nonths when that -- when that tine
peri od becones reflected in the adjuster. That's just the
first tinme, date by which you get to start seeing that
volatility that would have occurred, inpact the price; is
that right?

A. Can you repeat that, please?

Q Yeah. So | nean, maybe we can do it a little
visually. Let's go -- if you want to just | ook at --
hel ps ne to | ook at -- your graph on page --

A. The graphs are 22.

Q 22. Thank you

So if we just |ooked at that 2000, Cctober, or
what ever, would that be -- August, Septenber of 2020, and
t hen again in Novenber, Decenber of 20207

A. Yeah. Decenber was the really crazy nonth.

Q That's are where those peaks are, right?

A Yes.

Q And under this nodel, those nunbers under -- when
| say "this nodel," under |DFA s proposal, those peaks
woul d not be reflected in a dairy producer's adjuster
until 36 nonths later, or 30, or 20, or whatever?

A. Well, actually, it starts to be projected, it's

18 nonths later. You are right. But there's two sides to

that. First of all, we're assum ng that the cheese narket
is the dairy market. It's not. You got to |ook at the
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broad picture of all the things that we nmake. And that --
and | think that's -- that's inportant to renenber
The second -- second thing is -- is that -- is the

ot her side of that, when producers do get that noney back,

when the -- when the nover would be |lower. For exanpl e,
that was the case in '20, | think '21 was a -- woul d have
been a -- let's see, 2022 woul d have been $1.74. So we

can't deny there's a | ag, because there is. But there's
times when that will overpay what the higher-of would do.
So there's two sides to that picture.

Q Yeah, yeah.

A. It's just recovered -- It would be dishonest to
say it's recovered i medi ately, because it's not.

Q Ckay. And that's fine. | -- I'mjust trying to
make sure | understand.

A Ch, sure.

Q But when -- when you first get to see that
adjuster fromthat peak hit a dairy producer's realtine
adjuster is nore than a year or two years |ater?

A Yes.

Q And then you will agree with nme that when it hits
at that first nonth, you are not going to fully recover
everything you didn't get in that peak, it's going to take
sone tinme for that to play out?

A. Yeah. | think the argunent is, is the peak, the
ri ght nunber when we're marketing nore than just cheese,
or powder, either one. You got to |look at the conbi ned.

Q |"mjust using it as an exanple so that we can
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under stand when we actually realize the benefit of what
you have described as the attenpt to nmake the dairy
farmers whol e.

A Yes.

Q Ckay. And so you would agree with nme, if there is
a peak, you don't just recover it after that |ag period,
you actually have to let it play out for a period of tine
that they have to continue to produce to nmake up for that
del ta?

A That is -- that is correct.

| would add that, again, we view tine periods and

such. W have a proposal. W leave it to USDA' s w sdom
if some kind of programlike ours is acceptable. |If they
wanted to change dates, we would be -- that would be

acceptable to us. The nost inportant thing is for us to
be able to forward contract out for a year. Quite
honestly, that's the nost inportant thing. And how we
acconplish it, we're pretty flexible.

Q And no matter how you change that tinme period, the
average-of is always going to be dilutive of any kind of
anomal i es that happen in the marketpl ace.

A Yes, that is true. And the longer tine period you
have in that nunber, the nore it will be diluted. But on
t he other hand, when the -- when the payback cones, it's
al so hi gher above the market.

Again, | think we all recognize, frankly, since
2019, markets have becone so volatile, it's hard to nanage

regul ated pricing just because the disparity of classes of
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price is very difficult. Again, that's not just Cass |

That's Cass IIl and IV differences, other things, and
di fferences between markets. |It's becone very stressful
for producers. |If their -- their -- their Federal O der

doesn't make the right products, they can feel sone pain.

Q If we | ook at page 14 of your testinony, this is
where you had done an average goi ng back to 2003 for the
di fferences between Proposals 14 for |DFA and Nati onal

MIk's proposal; is that right?

A Yeah. You nean -- you nean Power Poi nt 147
Q Yeah, Power Poi nt 14.
A. Ckay.

where it's a negative, that negative nunber neans in that
year it would have resulted in that nuch of a |oss as
conpared to using the higher-of?

A. Yes. And of course the positives are the
opposi te.

Q Ckay. And then | think Judge Cdifton had asked,
well, why'd you go all the way back to 2003? Wy not a

different tineframe? And so | did the cal culation just

| come up with a negative $0.94.
Does that sound right --
Sounds - -

-- that tinme period?

It sounds high.

o > O P

It sounds high?

Q And if we |look at that colum on the right that -

using years 2019 to -- to the 2023 forecasted nunbers, and
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A. Yes. '19 to '23, you have a mnus 1.76, then you
have a plus 75, a plus 37, a plus 8, and a plus 9. So
it's alittle high.

Q Ckay. Do you know what the nunber is?

A |" m probably not in the best shape right now to do
alot of math in ny head, but certainly it can be
calculated. If we get to a break, | can try to put that
t oget her for you.

Q Ckay.

THE COURT: Wuld you repeat the nunbers you are
| ooking at? A m nus $1.76.

THE W TNESS: Yes.

THE COURT: A plus $0.75?

THE WTNESS: Ckay. Let ne -- if you go to
page 14 of the -- of the PowerPoint, | believe you asked
for the last '19 through '23, the last five years.
BY MS. HANCOCK:

Q Ri ght .

A. So if you look at the last five years, the
di fferences are, |IDFA s proposals plus $0.09 in "19; it's
mnus $1.76 in '20; it's plus $0.08 in '21; plus 37 in
*22; and plus 75 in '28.

So if you take that, you add the 37, 75, 8, and 9
t oget her, and then conpare that to the 1.76, that's what

the di fference woul d be.

Q Ch, 9.4. | just don't know where to put ny
deci mal .
A. No worries. | would be a liar to say that doesn't
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happen to ne.

Q 9.4 cents, does that sound right?

A. That could be. Because we're -- as you m ght
imgine, we're still -- we're now -- our fornula wll
take -- reflect the broad differences in '20, '22, and
'23, and ' 24.

Q Ckay. And largely inpacted by that anomaly that

we just discussed?

A. Yes. That -- that took a long tine to recover
from

Q Ckay.

A. | think for the whole industry, far beyond C ass |
pri ces.

Q And when | said 9.4 cents, it was a negative

9.4 cents?

A. Yes, it would be negative at that point, because
we're still recovering fromthe $0.60 difference in 2020,
under the current fornmula -- 2022, excuse ne, under the

current fornmnul a.
Q Let's turn to page 20 of your presentation
THE COURT: No, I'msorry, go back. You neant
2020. You were correct in saying 2020 was the big
negati ve.
THE W TNESS:  Yes.
THE COURT: Yes. kay.
M5. HANCOCK: Thank you.
THE COURT: Yes.
BY MS. HANCOCK:
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Q If we turn to page 20 of your presentation
You have an exanple of reality here under -- doing
anot her conpari son of other proposals.
In these exanpl es you have just chosen a O ass |
price with $1.60 differential ?

A Yeah, we picked the | owest one because the
negatives woul d be nost preval ent when you use the | owest
differential.

Q And what if a differential was zero?

A. Well, you have to run -- you've got the
spreadsheets. You can run the nunbers. It would be
different. Qoviously be lower. The percentage would
be -- the percentage bel ow woul d be hi gher just because

the price is | ower.

Q Okay. It would be considerably | ower?
A. | think so. But even with $1.60 off, if you | ook
at the -- if the -- at the differences on slide 21, you

know, they vary from1l.42 -- 1.36 to as high as -- as
2.14. So -- excuse nme, that's the standard devi ati ons.
The averages are all over the $1.60, which is on the top
two charts, that first line. And actually it's pretty
simlar. But the averages are -- are still over. But
that's a -- that's -- again, as we |ook at differentials,
we need to think about, A what do they acconplish? And
B, there's a lot of other factors that also affect the

price of mlKk.

But if you take the 1.60 off, it would still be
positive. The nover itself would still be positive on
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aver age.

Q And if we turn to your testinony at Exhibit 275, |

just have a couple questions. I'mgoing to try and nove
t hrough this. | apol ogi ze.
A No worries. | have taken enough extra tine this

nmorni ng. You are all owed.

Q We're just running the clock
W have -- if you |look at page 15 --
A Yes, ma' am
Q -- the bottomthere you have a statenent that

says, "Wthout the necessary tools to nanage flat pricing
of fluid mlk products, bottlers nust either forego the
busi ness or accept the margin risk."

And you were here when -- when the witness from
Hood testified that they change their prices |less than
annual | y?

A. Yes. Just, | can tell -- it depends on their
product. But, yes, they can.

Q Ckay. And -- and they said that was their
practice over the last ten years. Sonme -- several of
whi ch of those years were under the higher-of nover.

And you' re not suggesting here that dairy farmers
shoul d accept the average-of with the adjuster nover in
order to support a margin protection programfor handlers,
or for their custoners, are you?

A. No. | want themto grow Class | sales, and it's a
chall enge in sonme -- well, particularly foodservice and C

stores. They want a flat margin whether they are selling
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an almond mlk or a mlk-mlk -- excuse ne -- an al nond
beverage. | need to be nore correct here.

Q Thank you.

A. And they need to -- and so that's why they denmand
what they are doing. And a lot of industries -- you heard
a representative fromFairlife talk about that a bit
yesterday, the challenges that that caused. And certainly
since we have had the volatility starting in 2020, it's
been much, nmuch nore difficult with higher-of than in the
past .

From'15 to '19, mlk prices were fairly --
weren't high enough. | think we all acknow edge that was
a rough tinme for farnmers. But they were relatively
stable, so you didn't have the big fluctuations that you
had starting in 2020.

Q Ckay. And you would agree, then, that the Federa
Order systemis not a place where we're here to be
protecting the handlers' margin risk, right?

A. | think it's a place we are attenpting to grow
demand and provide stable prices, and I think that's why
you need a conprom sed position so we can do the best we
can providing for both.

The growth in Cass | is primarily ESL, and
it's -- | know that from personal experience. Kroger's
putting in a second ESL plant, the first one is primarily
organi c, because they see that's where the growh is going
to be. So then the decision you have when you buil d that

plant, do | bottle alnond, oat, or do | bottle ml|k? And,
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again, it gets down to that trying to have a consi stent
mar gi n.

The thing | found interesting is, the cost of
maki ng sone of those mlk substitutes -- maybe that's a
good term-- isn't that nuch | ower, but you can basically
forward buy those ingredients for two years, which is why

it's attracti ve.

Q Different -- different markets entirely.

A. Yes. But |I'd sure prefer -- I'ma dairy guy since
| was a kid. | would sure prefer those |ines be used for
m | k.

Q Yeah.

So you are just saying that the true notivation in
| DFA's proposal is really just to nmake sure that we create
an opportunity to expand m |l k production and the sal es of

Cass | mlk?

A. Yes. | -- for certainly. And we think the -- the
real potential markets are -- a lot of it is frankly in
retail foodservice, i.e., restaurants. Because that

volatility is one of the reasons why restaurants are
reluctant to carry mlk. And -- and | have been surprised
tolearn it isn't so nuch the cost difference, it's the
variability, because they all have their fixed price
menus. | learned that with cheese at G anbia in a big
way. So you do what you can to stabilize that cost.

Q Let's turn to page 19 of your witten testinony.
| "' munder Section E, as in Edward.

A. ' mthere.
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Q Ckay. And under this section you have gone
t hrough National MIk's proposal to nove to the higher-of
and pulled out sone itens that you believe National MIk
is using to justify why it wants to go back to the
hi gher-of, and you are chal |l engi ng those contenti ons.

| s that an accurate characterization?

A. | woul d say yes.

Q Ckay. And the first one that you have here, you
say that National M|k has contended that the higher-of
does not -- or I'msorry, | should say this different.

The first one that you have here under the title
here, you are saying the higher-of does not better reflect
the value of the mlk. And then you have sumari zed
National MIk's contention as basing Class | on the
hi gher-of Class Ill and Class IV wuld nore accurately
reflect the value of mlk in the different categories of
years in a four-class system

A Yes.

Q And are you saying that National MIk's contention
that basing Cass | on the higher-of Cass IlIl or IV would
not nore accurately -- | said that -- | got ny -- let ne
start again.

A. Ckay.

Q Are you saying here that basing Cass | on the
hi gher-of Class Ill and IV would not nore accurately

reflect the value of the ml k?

A. It doesn't, because the mlk market isn't just
butter powder versus cheese with higher-of. It's a
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conbi nation of all products.
And so fromour point of view, and ny -- frankly,
"1l be honest, ny personal point of view-- is that it

needs to reflect that broader conpetitive value of mlk.

The other -- other part of that is that one of the
struggles we have with Class |, we can't | ook at the
class -- we can't look at the sales of bottled mlk in

stores and cone up with a formula to determ ne what that
mlk price is. Actually the opposite happens. Basing it
based on that price is converting into a price.

Sotone, it's -- | think 2020 is a prinme exanple
where we | ooked at -- you know, cheese was very, very
hi gh, but even barrel cheese was relatively weak, and
certainly -- certainly butter powder were until later in
t he year.

And as aresult, is the Cass | really worth that
val ue of cheese mlk? Wat would that do to volatility in
the store? Wat would that do -- | know from ny
experience in grocery, once you raise your price, you are
really reluctant to bring it down. W saw that in cheese
in 2020. W all had to raise our prices. W had to
change our pronotions to a higher price. And guess what?
They have never cone back down, even though those prices
have dropped. So | think that's the other thing, too.

Class | is so precarious. |It's so inportant. W
all know nutritionally how inportant it is. But we -- we
need to be cognizant that that value of that mlk to the

consumer isn't as high as nmaybe we woul d hope it woul d be.
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So what can we do to make it easier -- easier to have a

consi stent nmargin?

That's -- again, that gets back into basic
i nsurance theory. |If you have a lot of volatility in
price, you are going to set your price |level -- you heard
alittle of that fromsone of the processors -- at a |evel

where they can at | east break even.

When you have been able to do a forward sell, you
can -- you can have a price where there's less risk and
cost, and that keeps not only nmargins consistent in the
pl ant, probably just as inportantly, it keeps margins
consistent for the custoner of that product, because they
are all looking for that consistency. No one likes to
sell sonmeone they don't know what they are going to nake
onit. It's a struggle.

Q And woul d it surprise you to learn that this
wasn't National MIk's quote, this was actually a quote
that cane out of the order reformlanguage in setting
hi gher-of -- or establishing the higher-of as a nover?

A. | would be. My apologies for that.

Q Ckay. And if you | ook at page 20 of your

testi nony, the next one where you said, "National MIKk

contends that the higher-of Cass Ill and IV to nove
Class | prices will help to reduce the volatility in mlk
prices."

And you have faulted National MIk for using that
as the basis of going back to the higher-of as well; is
that right?
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A. Yes. Well, one of the reasons, certainly not the
only reason, but, yes. | nean, there's been a | ot of
di scussion here on that. It will reduce volatility at
this -- within the testinonies. Although this was

subm tted before nost of those were heard. There's been a
| ot of testinony on that.

Q Wuld it, again, surprise you to know that that's
not National MIK's quote, but again, that was a quote
fromthe justification out of order reformas the basis
for establishing the higher-of as the nover?

A. Yes, it woul d.

Q And then the third --

THE COURT: Ms. Hancock, which nunber was that?
M5. HANCOCK: That was nunber 2 on page 20 of the
t esti nony.
THE COURT: Thank you.
BY MS. HANCOCK:

Q And if you |l ook at nunber 3, "National MIKk
contends that the higher-of formula hel ped address cl ass
price inversions and depooling."

And you were critical of National M|k taking that
posi tion because you disagreed with it as well?

A. Yes. And that was part of the analysis we shared
this nmorning after -- after we heard the conversations on
hi gher-of . We decided to try to figure out the best way
we could sinply to evaluate that as part of our rebuttal
or contention or disagreenment on National MIK's proposal.

But, yes.
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And | have a feeling you are going to tell ne the

sane thing here in a second.
Q Ckay. | am
A Ckay.

Q Wuld it surprise you again, to learn that that's

not National MIK's quote, but that was actually a quote

out of the order reform| anguage that established the

hi gher-of as the nover?

A. It does surprise ne. The fact it was in that
| anguage doesn't surprise ne. | apologize for having the
wong -- attributing it to the wong peopl e.

Q That's okay. Dr. Vitaliano feels vindicated.
M5. HANCOCK: Thank you for your tinme.
THE WTNESS: Oh, thank you very nuch. Well

one of ny favorite people even when we don't agree, so

it's no worries. | think we'll still be friends.
M5. HANCOCK: Me, too.
THE COURT: Well done, Ms. Hancock.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Brown.
A. Good norni ng.
Q |"'mRyan MItner. | represent Select MIKk
Producers.
|"d like to start by asking you about risk
managenent and hedgi ng.

You nentioned that while you were with Kroger,

their hedging activities on Class | mlk were limted to
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nati onal accounts?

A. That is except for organic, that is correct. And
also, it's not Class I, but Cass Il cream products we did
sone hedging, but not Cass | mlk.

Q And so | think you described them as nationa
accounts.

Did you al so describe themas ESL accounts or ESL
product s?

A In our case, they were ESL accounts.

Q Were there any HIST products that Kroger hedged,
that you are aware of ?

A. Organic, no, we didn't. Actually that was a fi xed
price. Just so that you -- Kroger doesn't -- does not
hedge thenselves. They do it through their suppliers.
And part of that is just obviously keeping track of that
accounting is so onerous that our accountants say, we
don't want that burden.

So, for exanple, if we want a fixed price, just
say on butter for three nonths, we work with our vendor,
and they, through their business, hedge that cost. So we
buy at a fixed price, and that's included -- that's true
wi th national brands as well. They provide that fixed
cost, and then Kroger decides if it is acceptable.

Q And | understand you are not a representative of
Kroger at this tinme?

A | amnot. |'mbecomng a historian.

Q Wth every day that goes by, right?

A. Yes, sir.
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Q Do you think that Kroger's position or experience
with not wanting to hedge thenselves is shared by other

captive Class | bottlers?

A. | can't speak to that. | sinply can't affirmor
say or what percentage. | honestly don't know. W have
had a lot of Class | bottlers testifying. |I'mrelying on

what they told you.

Q So to the extent you can speak to what you know
about Kroger and are willing to share, do you think that
Kroger would -- would nove toward hedging its Cass | mlk
if -- if USDA naintained an average-of nover, or woul d

those regul atory requi renents keep them from doi ng so?

A. Well, on the -- again, it kind of depends on the
product. If you |look at what you call -- Kroger is
starting to make nore -- you saw a slide yesterday from
Turner that showed | actose free mlk in HIST. Kroger has
started to do that in the west. That product conpetes
directly with national brands very nuch, and nati onal
brands in all stores. That's the kind of product -- or
hi gh -- high-cost chocol ate, those are the kind of
products you are nore likely to see because they aren't
necessarily line priced with all of the conventional HTST

ml ks. That would be the place you are going to see it.

Moving forward will they do that? | can't
speak -- | was kind of a risk managenent nerd there, so --
well, we had a cheese guy that was good at it, but, |
nmean, that's -- | can't speak what they would do. But |
can -- | would speculate that it would be the products
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that are -- aren't your -- that are actually grow ng fast
but are not the -- maybe what you think of as the gallon
of mlk. Mybe a gallon of whole fat chocolate mlk.
That ki nd of thing.

Q So let nme ask about, | guess generically, a
situation that mght mrror sonething Kroger woul d do.

So let's assunme you have a captive HTIST pl ant.
And for the record, what | nmean is, where the retailer
owns the facility. Ckay?

And just for the record, in Kroger's case, they
own their own plants, correct?

A. Yeah. W have -- we are self-supplied on HTST
mlk with the exception of a small set of stores in
Central California

Q Ckay. And so let's talk about that specific type
of plant where they are buying their raw mlk supply from
a cooperative or multiple cooperatives.

A. Yeah. Kroger is 100% co-op supplied.

Q Ckay. |If Kroger is not -- and they wanted to then
hedge HTST m |k, if Kroger were not going to enter into
t hat ri sk managenent contract, how do you envision that

occurring?

A. Well, if they -- if they reach the point they
decide to do that, they will have to figure out a way to
do it.

And what's interesting in Kroger is that we --

we -- and | can't tal k about the details of it, but we
have a transfer cost of mlk to divisions -- on fornul as |
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think are pretty simlar across the industry, | don't want
to specul ate, basically transportation and resin in mlK.
The supernmarket chain is -- of that division is
responsi bl e for marketing that product.

And so in the case of Kroger, how that would be
handl ed, ny guess is the request would cone fromthe
supermarket, from say, for exanple, Ralph's in Southern
California, we want to have a nore consistent mlk price,
and then it would be up to the plant to put that together.

But the request on a product like that is nore
likely to cone -- it would cone fromthe division, not
frominternal Kroger. Just because its mlk in every
mar ket, and the conpetition in every market on fluid mlk
is intense, but it really depends where you are.

| nmean, |'Il be honest, |I'mbuying ny 2% mlKk
right nowin Wsconsin for $2.35 a gall on.

| nmean, | used to bring Spotted Cow Beer back to
C ncinnati when I was -- because | lived -- | still have
nmy house up there. Maybe | need to be noving it around
but -- so, so nuch of it's local conpetition.

The other place | think you mght see it
| onger-term if you want to plan sone kind of sales
opportunity for a certain period of tinme, they m ght do
that. But at this point, they have not done that on HTST
m | k.

Sorry for a confusing answer, Ryan.

Q No, that's okay.
Under that kind of exanple, would Kroger
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necessarily have to enter into the risk nmanagenent arena
itself?

A Yes. And the reason for that is, we don't
allow -- manufacturing at Kroger is considered a division.
We don't allow a division, rather it's a store or a plant,
to take risk like -- the price risk like that, w thout
sone ki nd of agreenment on cost.

In the case of Cass |, it's always been nore
difficult because you couldn't hedge Cass | through your
supplier. It's alot easier wwth cheese. It's a |lot
easier with fat for ice creamand other things. But you
can't do it with dass | mlk.

And so it makes it much nore difficult. Because
agai n, because we would have to -- we would have to
assenbl e that hedge and execute it ourselves, or do an
over-the-counter with sone of the traders that are wlling
to do that. It wouldn't be as sinple as saying, you know,
M. Co-op, | want a flat price on Cass |, because that's
not allowed. |It's nore conplicated, unfortunately.

Q Now, if we think about a retailer |ike a Kroger
that does want to flat price, fix price, stable price
their ESL products on the shelf, how would -- explain, if
you coul d, how -- how that would be structured if Kroger
is not going to enter into the hedge itself.

A. Well, wth the exception of sone | actose-free ESL
all of our ESL mlk is organic, so that is purchased at a
flat price. So we deal with the opportunities and

chal | enges of pool -- pool obligation because of course
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that varies. But as far as the mlk itself, it is already
flat price.

So in our personal case, it would not -- it
would -- ours -- | should say Kroger's personal case -- it
woul d not affect but a small portion of their ESL
production. |If they decided they needed to do it, they
woul d have to change -- in nmy mnd, they would have to
figure out a way -- whether it was with a swap, or an OTC
contract, or going to the futures, they would have to be

|ike a Nestle and do it thensel ves.

Q So maybe |I'mconfused. [It's quite possible.

A. Well, | probably am too. Don't feel bad.

Q Wel |, when you were answering questions earlier, |
think you said that you -- you did sone work for Kroger on

hedgi ng those national accounts?

A. We provided consulting to the buyers that buy
t hose, yes.

Q Ckay.

A. And so it was negotiating the flat price with the
buyer, what did they think they could give us, and they
did the back office work.

Q So when you are talking with a buyer, is a buyer
in that sense a Kroger --

A Yes.

Q -- enpl oyee?

A Kroger category manager they call them They buy
the national brands. And ny group, the dairy supply chain

team consults themon what's a fair price.

TALTY COURT REPORTERS, INC. 6179
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay.
A. But they -- they make the final decision. And so

they are | ooking at marketing strategy on the shelf,

whereas we're generally -- we do that, too, because we
share those -- share those responsibilities with the
buyers. |If they say | want -- | would like ny butter

price flat for the last three nonths of the year, what can
you do, we work with themon that.
Q So in that instance the hedge is executed by the

Nestle, the Fairlife, or the manufacturer of that ESL

pr oduct ?
A. Yes, that is correct.
Q Now, sone nenbers of MG or other bottlers have

testified that although they are intrigued by hedgi ng
t heir HTST products, it has not been |argely adopted in
the 40 years that it's been avail abl e.

Did you hear any of that testinony?

A. Ch, yes. | did.

Q Ckay. And you stated that at least in Kroger's
experience, they have nade a decision not to hedge their
HTST m | k?

A Yeah. | don't think that's changed, but from ny
experience, yes, that's correct.

Q Ckay. I n your experience or conversations, are
there other Class | bottlers, captives that have simlar
concerns as Kroger in ternms of their regulatory
obligations if they were to hedge their HTST m |l k?

A. |f they don't have a way to -- their HTST, regular
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m | k? Yeah.

It depends if they have -- a | ot of organizations,
i ncluding grocery stores, have their own ri sk managenent
di vi si on that can nmanage those kinds of derivatives and
manage that kind of a strategy. Kroger actually doesn't
have that, so there's no teaminternally to do it. So
when we do risk managenent, that's why we do it through
our vendors. And, again, in Cass | mlk, that's pretty
much inpossible. It's illegal, so we don't do that.

But we would need to -- and | know there's been

di scussi ons at Kroger because we could use that sane team

on grains, our bakeries, we could use it on oil, | nean,
| i ke vegetable oil, we could use it on fuels. And that's
currently -- anytine that's done, it's done through the

vendor. They are set up to do it.
Fluid mlk is different. W would have to do it
on our own, because you can't get a -- a flat price
t hrough your normal m |k supplier because that's not
| egal .

Q One of the main reasons that processors have
requested that the average-of be nmaintained is for these
very risk managenent issues. But it seens to ne that the
vast mpjority of the mlk in Cdass |, which is HTST,
either can't, isn't, or won't participate in hedging.

Do you agree with that?

A. No. Because | don't know. | can say fromny

experience at Kroger, it's not likely. | can't speak for

even ot her grocery store chains what their thoughts are on
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that. | just honestly don't know.

And it depends -- and, again, | think the price
for HTST, fromny personal experience, has the nost
potential for fixed prices in restaurant trade,
foodservice, and we do see that. A lot of tinmes that's

actual |y managed by the buyer of those finished products

doing it thenselves, rather than going to the vendor. So

it isn't just -- this isn't just an issue for -- for a
processor. It's an issue for those end users of products
as wel .

And | would -- ny observation would be in HTST,

2023

can't say this for sure, | would not be surprised to |earn

that nmore HTST is -- is hedged by the end user of the

product rather than the manufacturer of the product,

because they have teans set up to do those kinds of things

and they are nore used to it than sonme of our

ol d-f ashi oned supernmarket chains are.

Q | don't know the answer to this off the top of ny

head, and perhaps you do, or perhaps a range.
What percentage of Class | mlk ends up in

f oodservi ce?

A. Well, if you ook at all foodservice, | nean,
i ke, everything, | don't have a nunber for restaurants,
institutional, schools, restaurants. | think it's --

again, this is ny, | think nunber, | think it's roughly
30%

Q Ckay. USDA probably has data that we can check on

t hat .
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A. | have never | ooked it up. I'monly repeating
what | have been told, so may be bad gossip. But | don't

know. |If they do, then that would be a useful nunber to

know.

Q | have not | ooked it up either. That's why I
asked.

A. And | wish | could help you. | can't.

Q I n preparing your testinony, or based on your

experi ence, do you have any thought as to how nuch of the
foodservice market is using the hedging tool or the
hedgi ng opportunity that's been avail abl e since 20197

A | do not. What | have learned so far is nore than
| thought was. 1'Il leave it at that. Again, because
they are doing it thensel ves over the counter, or with
CME, a lot of sellers aren't even aware it is happening.

Particularly, if you think about it, if you have

restaurants across the country, you buy mlk fromsix or
seven different suppliers, the nost efficient way to
manage that, since it's all Cass | price, except for
differentials, it's the sane everywhere. |It's nuch easier
for themto do it thensel ves en masse than to have all the
contracts. Because fluid mlk is local, there are sone
real advantages to doing a hedge inside the buyer's
busi ness rather than the seller.

Q On page 4 of your slides, Exhibit 276, and this is
where you are quoting Drs. Bozic and Gould, | think -- and
maybe Ms. Hancock asked about this. | don't knowif this

guesti on was asked.
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The third statenent there, "Another small nunber
of hedgers chose to hedge Cass | m |k exposure by
utilizing futures and options."

Do you agree that that was done or --

A. | f there was any done, that would be the way you
would do it. And the issue, as you m ght inmagine, options
get very -- futures contracts are the sanme price; options
can get really expensive. And that's where the cost
really gets prohibitive. |I'mnot personally famliar with
anyone who did that.

Q Now, options do cone with -- with prem uns, but
using puts and calls you could collar things --

A. Ch, yeah

Q -- and offset sone of those costs, right?

A. Ch, | have collared lots of products in ny day.

Yes, you're right. You can.

Q So any individual option would come with a cost,
but you could -- you could offset that with a different
option, to sonme extent, if you are willing to accept a

range of prices, correct?

A And can you buy that range at an even buy-sell
price to make it workable, | found a lot of ny tine
wor ki ng with options. Wen you are working with
nmer chandi si ng, they have arrangers sit in -- and this is
on hard dairy products, not on mlk -- they -- of course,
they want a tight range and pay nothing for it, because
that's how nmerchandi sers think. But those costs can be

prohi bitive.
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The other thing is, of course, timng. Depending
where, you know, everybody wants to hedge butter now for
2.50 now that it's 3 -- well, over 3.50, or 3.30. So it

really depends on -- on the nmarket, and it depends on
how -- how inportant that is to you as far as nmanagi ng
t hat .

But collars are certainly possible. But, again,
you are doing options on two different prices, not just
one.

And particularly Class IVis pretty thinly traded.
On futures options is even worse. So getting liquidity
you m ght need for a significant anmount of mlk could be
har d.

Q Do you really want to scare the people |istening?
A Do 17

Q Yeah.

A. They probably already think, what a nerd.

Q That' s okay.

Are you famliar the Bl ack-Schol es Mddel of

opti ons val uati on?

A | used to be.

Q | mean, the price of options is directly rel ated
to the volatility of the underlying --

A Oh, of course.

Q -- comodity, right?

A Yes. Yes.

Q And the nodel that is used to establish a rationa

price -- and the market sets a price, but if you are
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trying to establish whether the market price is rational
or not, you look at the volatility of the underlying
asset, correct?

A Oh, yeah, that's -- of course, that determ nes
your option cost --

Q Ckay.

A -- is that risk

Q Okay. And the higher the volatility, the higher
the cost for the option, correct?

A Yeah. Wthout a doubt.

2023

Q Ckay. And you can find that inplied volatility by

| ooking at those prices in the underlying asset, correct?

A. Ch, yeah. You can back-calculate it. Yes, that's

true.

Q Ckay. But the price of the option is never
greater than the volatility you are trying to hedge, is
it?

A. No. Well, no. Expected volatility, you are

correct.
Q Ri ght.
A Again, we don't always know what that's going to

be. As we have learned in the last five years, volatile
can really be volatile. That would be the case. It's --
but it's a -- and part maybe it's just laziness. It's a
far nore difficult way to manage ri sk by using basically
six puts, calls, and a futures contract, versus just two
futures contracts. |It's nuch nore conpli cat ed.

Q Aside fromthe conplication, the assertion that
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it's too expensive, it's not nore expensive than the
inplied volatility of the underlying asset, correct?

A. No. It can be nmuch nore expensive. Because if
you can get a buyer at the price in the futures contract
you can work with, you don't have to worry about the
vari ance, you just have to have a willing buyer. It's
di fferent.

And, again, the difference between options and
futures is futures -- the transaction cost is set that the
your -- your challenge is finding soneone who is wlling
to buy at the price you are selling, or selling at the
price you want to buy at. But that -- you are cost of
that contract is the sane.

Options are -- like you said, they are basically
volatility -- estimates based on volatility. [|'msure
there's lots of nmuch better statisticians than ne that
spend a lot of tinme figuring that out. | nean, that's
basically what actuaries do. And that's -- so that cost
can be significantly different.

And the other thing is, again, is the conplexity.
And, again, are we assumng that that's the only reason
not to not price mlk on higher-of? Because just the
i nherent volatility. And think about it, the Cass I
nmover in its higher-of, it takes a lot nore volatility
than if it is sonme kind of average or even a single
mar ket .

And so it becones all the nore difficult, and that

al so makes it nore expensive, because there's nore
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volatility what that predicted price will be.

Q | think your answer assunes that there would be a
futures option -- an option to purchase futures in
addition to the option to purchase options; is that
correct?

A Yes.

Q Ckay. |IDFA s position is that using the higher-of
the futures options are not -- the option to purchase
futures is not viable, correct?

A. That is correct. On their own, they are not.

Q Ckay. So if that is not on the table, despite a
hi gher cost, options would allow you to hedge your ri sk,
but that cost of the options is still less than the

inplied volatility that you are avoiding, correct?

A "' m not sure.
Q Ckay.
THE COURT: M. MIltner, | want to get some census

fromthe group. Please stay right where you are.

We're going to break for lunch in six mnutes. So
| don't think we're going to finish this witness. So |
want to know if there are any announcenents that we need
to make before we break for lunch. So don't go very far.
You might even get to finish, but there m ght be others.

M . Rosenbaum what woul d you suggest?

MR. ROSENBAUM  Well, | think your Honor's asking
the right questions, but we don't exactly know how | ong
the farmers are going to take, and | don't know how nmany

ot her people will question. |It's not inconceivable to ne
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that we would get the farnmers done by 2:15. And if

45 m nutes woul d be enough, we could finish. But |I'm not
saying that's for sure the case. | don't know who else is
pl anning to ask questi ons.

M5. TAYLOR: Based on past experience, nmy guess
woul d be the nine farnmers will take up nost of the three
hours. Now, that m ght not be the case. In which case,
if we had 45 mnutes left, | obviously would al so support
putting M. Brown back on and seei nhg how nmuch nore cross

we can get through by 3:00. W don't object to that. |

don't knowif it will happen, but --

THE WTNESS: Well, I'll have ny voi ce back and ny
sugars stabilized by then, so hopefully it wll work.

MR. MLTNER  So, Your Honor, | have got a couple
of, | guess, categories that | would continue to ask

M. Brown about. That was kind of the |ast question | had
on futures and options and hedging in that context.

THE COURT: \What are your additional categories
just so he can be thinking about that? |'mnot suggesting
you start them

MR MLTNER Yeah. So |I have sone questions
about his assunptions that he -- that he used on anal yzi ng
the frequency of price inversions, and the Cass IIl and
| V spread. And then sone questions about how his
spreadsheet operates so we can | ook at sonme different
aspects other than what -- what he testified to directly.
Those are the two nmai n areas.

THE COURT: Thank you.
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| would like now for those who also intend to
cross-examne this witness to cone to the podi um and
identify yourself.

M5. VULIN. Ashley Wulin with the M|k Innovation
G oup. | have four questions. | think |I could finish
themin the next two m nutes.

THE COURT: Now that's encouraging. You may
begi n.

THE WTNESS: | hope | don't disappoint.

CRCSS- EXAM NATI ON

BY Ms. VULIN:

Q M. Brown, to the extent that there is nore
vol atility, or the potential for nore volatility going
forward, wouldn't that increase the need to have hedging
opportunities?

A Yes.

Q And to the extent that there is any anticipation
of nore volatility, wouldn't that also nake
over -t he-count er hedgi ng options either nore expensive or
| ess accurate?

A Both of those. And also, maybe harder to get,
which is why they cost nore.

Q And are you aware of any -- | believe you said
this, but are you aware of any foodservice entities that
are currently hedging ass |?

A Yes.

Q Wul d that include things |ike coffee shops or

other entities that are very focused in areas that consune
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a lot of mlKk?
A. Yeah. They are foodservice that does consune a
lot of mlk at retail, that is correct.
Q Thank you.
M5. VULIN:  Nothing further.

THE COURT: Ww. Who can do sonething Iike that?
MR, SJOSTROM | can't, but Lucas Sjostrom Edge

Dai ry Farmer Cooperative.

We have about five questions that we'll wait due

to travel and ot her reasons to when we reconvene.

THE COURT: And who else wll cross-exanm ne this

witness while we're here today?
Dr. Cryan?
DR. CRYAN:. About 20 m nutes.
THE COURT: Dr. Cryan, about 20 m nut es.
Ckay. There's a possibility we may finish you

after the farmers. W wll not finish you before |unch.

2023

THE WTNESS: | am not goi ng anywhere. Witing to

see what happens next week, so you can take whatever tine

peopl e want to spend today.
THE COURT: That's the optimsm | had yesterday.
THE WTNESS: It's the reality.
THE COURT: Al right. Let's go off record at
10:59. Please be back ready to go at 12 noon.
(Wher eupon, a luncheon break was taken.)

---000- - -
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FRI DAY, SEPTEMBER 29, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go on record.

Al right. W're back on record. |It's
approxi mately 12:02 p.m, and we're about to begin our
aft ernoon sessi on.

| would like to hear fromthe Agricultural
Mar ket i ng Service what we antici pate.

M5. TAYLOR: Thank you, Your Honor. W have nine
dairy farnmers testifying virtually today, and so the
behi nd- scenes-team says we're ready to go.

So | think our first one up is M. Joe Borgerding.
It sonetines takes a second to get themup and the video
on.

THE COURT: Excell ent.

Wul d you state your nane for ne, and spell both
your nanes.

THE WTNESS: MW nane is Joe Borgerding.
Oficially it's J-OS E-P-H B-ORGERDI-NG

THE COURT: Excellent. [I'mJill difton. 1'mthe
United States Adm nistrative Law Judge who i s conducti ng
this portion of the hearing, and | would like to swear you
in before you testify.

You nmay remain seated, but if you would raise your
ri ght hand.

JOSEPH BORGERDI NG,
Being first duly sworn, was exam ned and
testified as foll ows:

THE COURT: And in a nmonent |'Il call on soneone
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who wi Il be asking you questions. But first | want to
address your statenment which we have as an exhibit. |
want to make sure | give it the right nunber. And it
appears to ne it would be 278.
|"mputting that on the Exhibit 278, and up at the
right-hand corner is its designation as Exhibit MG 27.
THE WTNESS: That's right.
(Exhi bit Nunber 278 was marked for
i dentification.)
THE COURT: Very good.
You may proceed, Counsel.
M5. VULIN:.  Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MS. VULIN:
Q This is Ashley Vulin with the M1k Innovation
G oup.
H, M. Borgerding. How are you?
A. | " m good.
Q Thank you for joining us today.
So we have marked your testinony as Exhibit 278.
Do you have that there in front of you?
A "' mnot sure what that is. 278?
Q Ch, it's your testinony that says Exhibit MG 27

at the top.
A Yes.
Q Do you have that?
A | have that.
Q G eat.
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And that's your testinony for the hearing here
t oday?
A Yep.
Q Great. Thank you.
| f you could please read your testinony for us.
And a rem nder on our end to just go very sl ow
because we have a court reporter who will be taking down
everything you are saying.

A. W'll see. Al right.

Q Thank you.

A. Dear USDA, Hello from M nnesota. M nane is Joe
Borgerdi ng, and since 1870 ny famly has farned in Stearns
County, M nnesot a.

Farm ng has al ways been our sole source of incone.

My adult children are now the sixth generation
hoping to do the sane and raise their famlies on our
farm Besides ny wife Toni and nyself, we have three sons
and a nephew working full-time on our farm

Qur farmcurrently has 190 cows and 160 heifers
and sonme steers for beef. Al of the mlk, and nost of
the livestock, are marketed through our co-op, Organic
Valley. W are very fortunate to be able to grow all of
our feed and have extra crops to sell fromthe 1300 acres
t hat we manage. W have been USDA-certified organic since
2004, and we use a diverse rotation and cover crops as a
way to build our soil carbon levels and inprove the water
quality on our farnmns.

W are a small business as defined by the Snal
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Busi ness Adm ni strati on.

My famly has a long history of working to inprove
the industry in Mnnesota. M great grandfather helped to
formthe first local co-op creanery to make butter in the
early 1900s. Selling creamfrom cows grazing grass from
hill si des generated far nore incone for farnmers than when
they grew grain which had to be sold through the
nmonopol i stic railroad and grain buyers of that tine.

Besi des adding value to the mlk and making it
| ess perishable, it could now bring quality nourishnent to
nore di stant popul ations, while at the sane tine,
supporting jobs in small rural towns. Since dairy cows
can utilize lots of grass and forages, barren, eroding
hill si des becane green, lush, and fertile again. The
great northern prairies that had been honme to the
count| ess herds of Anerican bison soon naturally becane
the so-called dairy belt -- the dairy-belt region

Eventual |y, due to conpetition, technol ogy, and
consolidation, many small town creaneries had to cl ose.

As m | k buyers, including co-ops, becane nore detached
fromthe smaller renote farns, the procuring of mlKk
becane chaotic and rather disorganized. MIk and mlk

pricing needed to be standardized with at | east two goal s:

First, to ensure a fresh mlk could be -- | lost ny place
when ny phone went off. | thought | maybe had -- |
totally lost ny place.
Q You were just three lines down fromthe top. |If
you start with "mlk and mlk pricing." Do you see that
TALTY COURT REPORTERS, INC. 6195
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sent ence?

A Yes.

Q Start right there.

A MIlk and mlk price is needing to be standardi zed
wth at |lease two goals: First, to ensure mlk -- fresh
mlk could be nade avail able to nore people around the
country; and secondly, to conbat the disorderly conduct --
t he disorderly marketing of the mlk by dairy farners
t hensel ves.

My understanding of all this was that it was a
strong reason for the establishnent of the Federal MKk
Mar keti ng Order system over 80 years ago. Trying to bring
fairness and availability to all farnmers and consuners was
atall order. But | wonder if this framework has outlived
its useful ness and practicality.

| believe when the order started, there were major
problens in a |lot of areas, including transportation,
sanitation, refrigeration, distribution, seasonal
production, as well as demand shifts and all ocation of
processing. Mny things have changed regardi ng the
chal I enges facing the dairy industry. W have better
transportation, refrigeration, and marketing systens.

My dad and ny uncles had to watch as things |ike
trans fats and ol eo-margari ne reduced butter's market
share, and so they turned to collective bargaining as a
way to survive low mlk prices. Lower value that was then
achi eved by naki ng cheese as butter had lost its value. |

renenber when M nnesota farmers had to sue the USDA to
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stop themusing Eau Claire, Wsconsin, from being used as
a basis for determning mlk pricing for nost of the
country's m K.

It seens ludicrous to ne that distance from an
efficient production area should even be a factor, which
made nme think that we could likely afford to grow oranges
in Mnnesota if it was based on the price of orange juice
fromthe distance fromFlorida. The distance shouldn't be
a factor. You know, the transportation cost should be an
equal i zer.

| have kept abreast of many of the FMMO changes
over the past 45 years, and regrettably, | have w tnessed
the trenmendous | oss of the efficient Mdwestern famly
dairy farns to different areas that never paid Federal
M1k Market Order class assessnents.

Dai ry has been ny passion, and besi des managi ng
our farm | have been very involved in the industry. |
have served on the Board of Directors of the M nnesota
M| k Producers Association for ten years. | was appoi nted
to the 2007 Dairy Profitability Advisory Commttee

establ i shed by the governor of Mnnesota. | have | obbied
wth the Dairy Policy Action Coalition in D. C. ahead of
the 2014 FarmBill. And | sit on the Dairy Executive

Committee for our CROPP Cooperati ve.

My opinion, after all that | have seen, is that
the original good intentions of the Federal Orders are
| argely outdated and not entirely relevant to today's

chal | enges.
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80 years ago, mlk was not likely to be shuttl ed
into different orders just to avoid assessnents or to gain
bl endi ng advant ages, because nobst processing was done
| ocally and on a small scale.

Modern markets today can nore easily determ ne the
best use of and potential value of each of the many
conponents of mlk and its val uabl e byproducts. Dairy
buyers have a better ability to adjust for |ocation,
demand changes, and supply to contract for their needs so
t hey can deliver whatever their custoners want.

Many ot her commodities such as hogs, cattle, corn,
and beans are all priced on the expected returns fromthe
various products that can be derived fromthem not on
whi ch cl ass or order they happen to fit into.

In 2004, we invested into CROPP Cooperative
because of their commtnent to underserved famly-oriented
farmers, and they were marketing mlk to a whol e new type
of consumer, an organi c consumer.

As nore and nore consuners were | ooking for
healthy options for their famlies, CROPP branded their
products as Organic Valley. They went |ooking for farners
wlling to produce mlk to drastically different standards
and becone certified USDA organic.

For a host of reasons, Organic Valley has been
able to attract new custoners, mllions of new custoners,
who are willing to pay an organic premumfor dairy
products of all kinds. This allows Organic Valley to

provide a stable market to many small, renpote, but high
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quality famly-run small farns in 32 states. Mny of

t hese farns woul d not have been able to continue under the
unstabl e pricing formulas of today and the dynam cs of a
consol i dat ed mar ket pl ace dom nat ed by bi gger and bi gger
oper ati ons.

As tinme has gone by, and our new organi c market
has matured sone, | have cone to find out that our snall
farms through our co-op are being assessed mllions of
dollars by the Federal Market Order system That doesn't
seemright. As Organic Valley farners, we operate under a
guota system managi ng our own supply and we are never
going to flood the market -- the mlk market -- in this
country.

THE COURT: Could | ask you to read your whol e
phrase there? Never going to flood --

THE WTNESS: Gkay. |'ll say that.

That doesn't seemright as Organic Valley farners
are under a quota system where we nanage our own supply
and we are never going to flood the fluid mlIk market in
this country. Since organic mlk has to neet uni que
standards, conventional mlk pooling is never going to be
able to do a thing to bal ance our needs.

Wiile Organic Vall ey does offer a higher pay
price, | can tell you, our nenbers are really struggling
to get by with the higher input costs needed to run an
organic dairy. The reality for us is any increased
Federal M|k Market Order costs or assessnents to the

co-op neans that it has to cone from sonewhere. And
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unfortunately, that probably neans it wll cone fromthe
pay price | receive now, or fromthe organic pay price
could receive in the future.

Organi c consuners reward our farners for the extra
wor k and expense to produce the product that they want,
but not enough that we can afford to hel p bal ance the
system for those that produce huge volumes of mlk with
di fferent standards that our consuners don't even want.

Many changes will need to be made to the systemif
it is to remain viable, but sone changes shoul d have been
made a long tinme ago. And one of those is, organic mlKk
needs to be treated differently because it is different.

| amvery thankful for the opportunity to share
sonme of my experience and ny current thoughts on this
i mportant work being done to get the orders updated.

Thank you for the opportunity to testify, and I'm
open to any questions.

BY MS. VULIN:
Q Thank you very nmuch, M. Borgerding. W
appreci ate you speaki ng today.

So you're a nmenber of the Oganic Valley
Cooperative?

A Yes.

Q And you are here in support of the proposals that
Organic Valley has put forth in this hearing?

A Yes.

Q Al right. Thank you very much. Appreciate it.

M5. VULIN. The witness is available for
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Cross-exam nati on, Your Honor.
THE COURT: Thank you.

This is

Judge difton. Wuld anyone who woul d

like to ask questions of M. Borgerding, please approach

the podiumw th the m crophone.

BY DR CRYAN:

CROSS- EXAM NATI ON

Q Good afternoon, M. Borgerding. |'m Roger Cryan

with the Anerican Farm Bureau Federation. Thanks for

testifying.

A. Thank vy
Q Are you

ou.

a Farm Bureau nenber ?

A. No, |' m not.

Q Do | un

derstand that you'd just as soon do away

with the Federal Orders entirely?

A No, not

entirely. There's sone bal anci ng t hat

needs to be done. M concern is, why do we have four

classes of mlIk? It all gets dissected and put back

t oget her in one

sinplified. |

f orm or anot her. | think that could be

believe it would elimnate sone of the

trucking that's being done kind of wastefully, hauling

mlk between different pools. So those are ny concerns.

M.

Q Ckay.

DR. CRYAN: Well, thank you for your testinony.
THE W TNESS: Yep
THE COURT: Thank you, Dr. Cryan.

Who next would like to ask questi ons of

Bor ger di ng?
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Mar ket i ng Servi ce.
M5. TAYLOR:  Thank you.
CRCSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Hi .
Q This is Erin Taylor wwth USDA AMS. | want to
t hank you for your joining us virtually to testify today.
Just a coupl e questions about your operation.
How far does your mlk travel?
A. W' re about two hours from St. Paul, M nnesot a,

where it's processed.

Q Processed into fluid products?
A | believe so, yes.
Q And then, because you are an organic farner, |I'm

guessi ng your risk managenment strategies m ght be
different since your mlk is probably priced differently
t han a conventional farner.

| was just wondering if you could tal k about that
alittle bit on the record.

A Qur co-op is very farnmer-oriented, and they do

a -- they are very hard working to try to stabilize our
price for producers. Sonetinmes that is an expense of the
co-op which affects our equity. So they take care a | ot
of the mlk pricing, balancing, and stabili zing.

The risk we see is a large fluctuation in feed

costs. You know, organic feed cost is probably nore
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vol atile than conventional, and very high priced.

Q Ckay. COkay. Wwell, thank you so much for joining

us today.
M5. TAYLOR: That's it from AMS
THE COURT: Thank you, Ms. Tayl or.
Redi rect ?

M5. VULIN. Thank you so nmuch for joining us

today, M. Borgerding. This is Ashley Wulin. Really

appreci ate you testifying.

And | just ask, Your Honor, that Exhibit 278,

M. Borgerding's testinony, be admtted into evidence.

THE COURT: |s there any objection?

There is none. Exhibit 278, also shown as
Exhibit MG 27, is admtted into evidence.

(Exhi bit Nunmber 278 was received into

evi dence.)

THE COURT: M. Borgerding, thank you so mnuch.
You are the first of | believe nine farners that we'l|l

have during this space in tinme. And of course you're

wel cone to continue to observe.

And we will now call our next farner.

Sept enber 29, 2023

THE WTNESS: Thank you very much for the work you

are doi ng.
THE COURT: Thank you.

M5. TAYLOR: Thank you, Your Honor. Qur next

farmer joining us this afternoon is Perry Tjaarda.
t hi nk he has counsel here in the room
THE COURT: Wonderful .
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|'"mgoing to ask Perry -- ah, we can see you now.
Good.

THE W TNESS:  Yes.

THE COURT: [I'mgoing to -- you can't see ne, |I'm
the judge, but | can see you. I'mgoing to ask you to

state and spell both of your nanes for the record.

THE WTNESS: M nane is Perry Tjaarda. And Perry
is PPEERRY. M last nane Tjaarda is T-J-A-A-R-D- A

THE COURT: Have you previously testified in this
m | k marketing order proceedi ng?

THE WTNESS: | have not.

THE COURT: Then I'd like to swear you in.

Wul d you rai se your right hand, please.

PERRY TJAARDA,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: And |I'd now invite your representative
to identify hinself, please.

MR MLLER Yes. This is Todd MIler
representing Dairy Farners of Aneri ca.

DI RECT EXAM NATI ON
BY MR M LLER
Q Good afternoon, M. Tjaarda.
You have prepared a statenent today, haven't you?
A | have, yes.

MR. MLLER  Your Honor, |'d ask that we mark

Exhibit DFA-6 as Hearing Exhibit 279 on a prelimnary

basi s.
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THE COURT: Yes. And it has been so marked.

(Exhi bit Nunber 279 was marked for

i dentification.)

THE COURT: Exhibit 279 is Exhibit DFA-6.

MR. M LLER  Thank you.

BY MR MLLER

Q M. Tjaarda, would you please go ahead and read
your statenent.

A. Ckay. (Good afternoon, everyone.

My nane is Perry Tjaarda, and I'ma second
generation dairy farnmer from Shafter, California. M wfe
and | operate a famly farmthat includes 960 acres of
crop ground, and mlk 3200 cows. Qur two sons work us
with on the dairy and represent the third generation. M
87-year-old parents are retired fromthe business. MW
parents both emgrated to the United States in the 1950s
and started the dairy in 1964. Over the years we have
been fortunate enough to grow the dairy, while reinvesting
in practices and technol ogy to achieve the efficiency and
sustainability. In 59 years, we have had nmany struggl es,
but al so nmuch success. W currently have 27 full-tine
enpl oyees and val ue their input daily.

| currently serve as a director on the Western
Area Council of Dairy Farners of Anmerica, while also
serving as a director on the corporate board of DFA. | am
al so a director on the National M|k Producers Federation
Board of Directors, as well as other |ocal organizations,

and ama fornmer director of state and national dairy
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pronoti on organi zati ons.

| appear today in support of the National MIKk
Producers Federation proposals to:

1) Limt the Make All owance increase to the
Nati onal M|k Producers Federation proposed |evels;

2) Return the Cass | nover to the higher-of;

3) Elimnate the barrel cheese price fromthe
calculation of the Class IIl protein price;

4) Increase and regularly update the skim
conponent tests used to determ ne Federal Order skimmlk
price;

5) Inplenent the NMPF proposed national C ass |
differential and price surface proposal.

| want to provide information today about what is
going on with ny farmand how a reduction in the mlk
price froma | arge Make Al |l owance change wi || i npact us.

Thi s has been a chal |l engi ng year on our dairy
farm The California Federal Order's statistical uniform
price peaked at $25.49 per hundredwei ght in June of 2022.
June of this year it was $16. 42 per hundredwei ght, a
decline of over $9 per hundredweight. M/ DFA m |k check
has declined in a sim/lar fashion.

The challenge is that ny costs of production have
not gone down to the sanme degree, and our dairy is
t remendously unprofitable right now W have faced
significant inflation in our input costs since 2020. CQur
operati ng expenses have increased by nore than $5 a

hundredwei ght in that tine. Feed costs are historically
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50 to 60% of our mlk check. However, this year they have
been as high as 90% As a dairy farner, | know that feed
costs wll fluctuate fromyear to year. | also know that
nmy other costs, ny fixed costs, don't go down, costs such
as labor, utilities, fuel, insurance, parts, service, and
equi pnent to nanme a few.

My dairy's cost structure is very simlar to
others in California. As you can see, the California mlKk
producti on cost structure has changed significantly over
the | ast few years. W also have regul atory changes in
California that we struggle with. For exanple, California
Sust ai nabl e Groundwat er Managenent Act will gradually
limt acreage available to grow |livestock feed. This wll
i ncrease feed costs as larger quantities of feeds wll
need to be brought in fromfurther and further away.

| do not Iike that Make Al l owances wi Il increase
and lower nmy mlk price. However, | understand that
Make Al l owances are an inportant aspect of determ ning
Federal Order class prices, and fromtine to tinme there is
regul atory need to adjust them | ask that in doing so,
that the Secretary of Agriculture take into account the
i npact on dairy farmm |k prices, not only nationally, but
regionally also, and nore inportantly, the inpact on dairy
farmprofitability.

The nore nodest changes proposed by NWVPF, which
they have indicated will lower farmmlk prices by about
$0. 50 a hundredwei ght, is already a troubl esone change.

The average profitability on nmy dairy over the last five
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to ten years has been | ess than the $1.45 per
hundredwei ght m | k price decline com ng fromthe changes
proposed by the International Dairy Foods Association and
t he Wsconsin Cheese Manufacturers Association. This
degree of decline in mlk prices would be devastating to
my famly's dairy, as well as nost other dairies
t hroughout California. Dairy farnmers already pay all the
freight for feed, supplies, and services comng into their
farms, while al so paying nost of the freight for mlk
| eaving the farm

| and other dairy farners are concerned about the
data provided by | DFA and WCMA you are bei ng asked to use
to increase the Make Al l owances. W believe if you are
going to lower our mlk prices by increasing the
Make Al |l owance, there should be credible data. Every year
those involved in the dairy industry have access to, and
can easily determ ne, what a producer's cost of production
is. Al comodity manufacturing plants shoul d be
reporting their costs frequently. This information should
be collected by USDA, audited, and verified.

Just as dairies of all sizes have to grow, adapt,
and innovate to stay conpetitive, so should plants.
Plants nmust al so do better when marketing their products
to help offset the need for a Make Al l owance. You can't
keep taking noney out of the dairy farner's pocket and
expect us to survive.

| close by repeating ny support for NWPF' s

proposals to change the Cass | nover, elimnate barre
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prices fromthe Cass IIl protein price formula,

noder ni zi ng the ski m conponent factors, and updating the
Class | differential and producer price surface. Qhers
from DFA and NMPF wi || be speaking nore directly to these
I ssues.

Thank you for allowing ne to testify today on
these issues that are very inportant to ny famly and the
future success of our dairy business.

Q Thank you, M. Tjaarda.

MR MLLER M. Tjaarda is available for
Cross-exam nati on.

THE COURT: Thank you, M. Mller.

Who would like to begin with questions for
M. Tjaarda?

Dr. Cryan.

Again, M. Tjaarda, he can see you, you are on a
bi g screen here where we're assenbl ed, but you can't see
hi m

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Hello, M. Tjaarda. |'m Roger Cryan with the
Ameri can Farm Bureau Federati on.
A Good afternoon.

Q Are you a Farm Bureau nenber?

A | am vyes.
Q | appreciate that. And | appreciate your
testi nony.

You | aid out support for a lot of the things that
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the Farm Bureau al so supports. You raised sone concerns
about the Make Al l owance changes at all. You indicated

your concern about the data that's being presented, and

you view -- you indicated your support for mandatory and
audi ted surveys of processing costs and yi el ds.

Did you say processing costs and yiel ds?

A. Processing costs and yields, yes.

Q And what sort of -- what sort of -- so when those
anal yses are done, when those surveys are done, what sort
of plants' costs ought to be covered in a Make All owance,
the average plant, the plants producing, you know, the
50t h percentile, or 75th percentile of production, or
maybe the bi ggest newest plants coming in? There's
some -- some discussion about what -- what sort of |evel
ought to be covered. Do you have any opinion on that?

A Not really an opinion on that so nuch. My opinion
revol ves around nore of the regionality of sone of these
det erm nati ons.

Q Ckay. And ultimately you would like to see a
relatively conservative increase in the Make Al |l owance in
t he absence of audited mandatory data; is that correct?
Is that -- did | read your testinony correctly?

A. Yes, you did. Yes.

Q Very good.

DR. CRYAN. That's all | have. Thank you very
much for testifying. Thank you for your Farm Bureau
menber shi p. Have a great day.

THE COURT: Thank you, Dr. Cryan.
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Who el se has questions for M. Tjaarda?
| would invite now Agricultural Marketing Service
to ask questions of M. Tjaarda.
CRCSS- EXAM NATI ON
BY M5, TAYLOR

Q | think it's good norning where you are,
M. Tjaarda.
A It is norning, yes.

Q Well, good norning. This is Erin Taylor from
USDA. M. Cryan asked one of ny clarifying questions, so
| don't have too many questions for you. | do appreciate
you com ng here to testify virtually today and taking the
time out of your day.

You said your farm you mlk 3200 cows and you
have 960 acres of crop ground.

And a question is whether your farmwould neet the
smal | business definition, which is $3.75 mllion in
annual gross receipts annually on a whol e farm basi s?

A. By that definition, it would not. It's nore than
t hat .

Q Okay. Thank you. And I'm not sure where Shafter
California is.

A. Ckay. So we're a little bit northwest of
Bakersfield, which is in the Southern San Joaquin Valley.

Q | know where that is. Thank you

Where does your mlk go?

A MIk typically goes about two hours south of here

to an Alta Dena plant, which is a fluid plant, or it goes
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about an hour and a half north of here to a cheese plant.
Q Al right. Thank you
And how -- | was wondering if you could tal k about
your transportation costs recently. Have you seen those
in the past five years change, and if so, how?

A. The transportation costs are creeping up, as all
costs are, or at |least costs seemto be everywhere el se,
too. Ganted the trucking conpanies are facing simlar
chal l enges to what we are. But, yeah, those costs are
Creepi ng up.

Q Ckay. And then ny last question's around risk
managenent. We've heard a lot of testinony on risk
managenent in this hearing and the inpact that sone of
t hese deci sions can have on both manufacturing and
processors' side, of positions they m ght take, and the
dairy farnmer side.

So | was wondering if you could illumnate for the
record if you use any risk managenent tools.

A. So we typically use two different tools, one of
t hem being the Dairy Revenue Protection Program and we
al so use the Dairy Margi n Coverage Program

Q And when you are using DRP, about how far out do
you | ook or -- your positions, you know, on average, are
about how far out do you try to lock in?

A. So to be fair, ny son does nost of this, so |
don't have to worry about it too nmuch. But what we're
typically |looking at is about second and third quarter --

at this time of year we're | ooking at about second and
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third quarter already of next year.
Q O next year, so 12 nonths out.
A Yeah. Yeah. That's correct.
Q Okay. Thank you
M5. TAYLOR: That's all the questions we have
today. | do appreciate you taking the tinme out of your
day to join us.
THE W TNESS: Thank you
MR MLLER And thank you, M. Tjaarda.
| would now ask the Court to enter Exhibit 279
into the record.
THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 279?
There is none. Exhibit 279, also nmarked as
Exhibit DFA-6 is hereby admtted into evidence.
(Exhi bit Nunmber 279 was received into
evi dence.)
MR. M LLER. Thank you, Your Honor.
THE COURT: Thank you, M. Ml ler.
Thank you, M. Tjaarda. You are nunber 2 of 9

t oday, and you're welcone to continue to nonitor.

THE WTNESS: You guys have a little work ahead of

you.
THE COURT: W do indeed. Thank you so nuch.
THE WTNESS: All right. Thank you

2023

M5. TAYLOR: So next, Your Honor, is Clara Ayer --

| don't knowif |I'msaying that right, ny apologies -- and

she has counsel here as well.
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THE COURT: 1'd like for you to state and spell
your nane for us. I'mJill difton, Ms. Ayer. |I'mthe
Adm ni strative Law Judge. | can see you, and you are on

our big screen here. You can cannot see ne or the people
at the podium but you will be able to hear us |oud and
cl ear.

Wul d you state and spell your nane?

THE WTNESS: Yes. Thank you. Cara Ayer
That's CGL-A-R-A A Y-E-R

THE COURT: Thank you.

Have you previously testified in this particular

proceedi ng regarding the various mlk Marketing O ders?

THE WTNESS: | have not.
THE COURT: Wbuld you raise your hand? |'Ill swear
you in.
CLARA AYER,

Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: | would now invite counsel to identify
yoursel f, please.
M5. HANCOCK: Nicol e Hancock with National MIK.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q H, M. Ayer
Can you start by providing us with your business
addr ess?
A Yes, | can. |t would be 40 Shattuck Road, that's
SS-HAT-T-UCK, and that's in Andover, Mssachusetts,
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01810.

Q Thank you.

And did you prepare your testinony today that's
been identified as Exhibit NWPF-75?

A Yes.

M5. HANCOCK: Your Honor, | believe we are at
Exhibit 280, if we could mark this?

THE COURT: Correct.

(Exhi bit Nunber 280 was marked for

identification.)
BY MS. HANCOCK:

Q Ms. Ayer, would you proceed with your testinony.
And then just be mndful that we have a court reporter
here trying to capture everything, so just have a good
reasonabl e pace when you are reading.

A Sure. Thank you.

Thank you for the opportunity to speak with you
today. My nane is Clara Ayer. |I'ma third generation
dairy farnmer at Fairnont Farmin East Montpelier, Vernont.
We are proud nenbers of Agri-Mark, and have been since
1998.

| farmwith ny parents, cousin, and brother.

Toget her we operate a 1500-cow dairy across two sites and
rai se another 1,000 head of dairy replacenents, 25 head of
beef, 25 feeder pigs, 25 |l anbs, and crop 3600 acres on our
famly-owned farm In addition to animal agriculture, we
operate Fairnont Farm & Market where consuners can

purchase our farm s beef, pork, and | anb, Cabot dairy
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products, and other |ocal products.

My role on the farmis CFO Human Resources, and

2023

Public Relations Director. Before returning to our famly

farm | attended Cornell University, and after graduation,
wor ked for Yankee Farm Credit as a | oan officer and tax

speci al i st.

| was elected to Agri-Mark's Board of Directors in

2021, and in 2023 was elected to a board | eadership
position of 5th Executive Commttee Menber. As a co-op

director, I'mfocused on the future of Agri-Mark, our

Nort heast m |k shed, and every nenber's farmalong with ny

own.

Additionally, I ama director for New Engl and
Dairy Pronotion, a prior Director for the Vernont
Agriculture Innovation Board, and previously was the
Secretary of the Vernont Hol stein Association. | have
been active in Agri-Mark's Young Cooperator program as
wel |l as their Vernont Legislative Commttee.

Agri-Mark, a dairy cooperative in the Northeast,
is owned and operated by over 550 dairy farmfamlies
across New Engl and and New York. Qur nmenbers are pool ed

in Federal Order 1. The cooperative has been marketing

mlk for dairy farnmers since 1916, and has headquarters in

bot h Andover, Massachusetts and Waitsfield, Vernont.

Those farmfamlies supply nore than 3.2 billion pounds of

farmfresh mlk that we use to make our award-w nni ng
Cabot branded cheeses, dairy products, and ingredients.

Agri-Mark operates three cheese manufacturing
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facilities located in Cabot and M ddl ebury, Vernont, and
Chat eaugay, New York. These are pool ed supply plants.

The cooperative manufactures and markets val uabl e whey
proteins around the world, produced at M ddl ebury -- at
our M ddl ebury, Vernont facility. Agri-Mark al so operates
a butter powder facility in West Springfield,
Massachusetts, that is a non-pool ed supply plant.
Additionally, Agri-Mark supplies fresh fluid mlk to the
region's largest dairy processors.

|"mtestifying today on behal f of Agri-Mrk and
our 550 dairy farmfamlies. As farners and cooperative
owners, we recognize the inportance of Federal M1k
Mar keting Orders and the val ue they provide to dairy
farmers, cooperatives, and processors alike. W
appreciate the tine and the effort that National Mk
Producers Federation and its cooperatives have put in over
the | ast two years to ensure that the FMMOs are
noder ni zed.

FMMOs are designed to assure consuners an adequate
supply of fluid mlk and pronote orderly nmarketing for
farmers. Anmending the FMMOs is critical to ensure FMMOs
evolve with the ever changing industry and neet the needs
of today's dairy industry participants. Agri-Mark is in
full support of National MIk Producers Federation
proposal for nodernization of the Federal M| k Marketing
Orders. Additionally, we support NWPF s |egislative
efforts to give USDA authority to collect data to support

future and frequent inprovenents to the FMMO system
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My remar ks today focus on support of NWPF' s
Proposal 3, restore the original Federal O der Reform
Class | skimmlk price nover. NWF s Proposal 3
reconmends the Class | nover calculation be returned to
the original higher-of Cass | skimmlk price nover.

Since Federal Oder Reform the Cass | nover was
equal to the higher-of Cass IlIl or Class IV. This
cal cul ati on was hugely beneficial for farmers throughout
the years as it was in place, always returning the highest
price to farners.

In 2017, at the request of processors | ooking for
i nproved price risk managenent, a group of stakehol der
representati ves reached a conprom se. The agreed upon
change eventually included in the 2018 Farm Bill and put
in place in May of 2019 changed the Cass | skimmlKk
price nover formula to the average-of Cass Il and
Class IV plus $0.74 per hundredwei ght.

The change was made with the intention of two
outconmes: One, using an average cal cul ati on woul d i nprove
price risk managenent; and two, the addition of $0.74
woul d make the change revenue neutral for farmers over
time. Wiile we appreciate that the first of those
out conmes have been achi eved, we nust recogni ze that the
second has fallen short.

As expert w tnesses have testified, the current
formula creates asymmetric risk for dairy farmers. It
puts a ceiling on how nmuch nore Cass | skimrevenue can

be generated for producers than the old formula w thout
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any downside limt on how much nore revenue can be | ost.
Si nce i npl enented, the change has cost dairy farners

nati onwi de nore than 900 mllion in Class | revenue, with
t he Northeast Order suffering the |argest share. The

i npact was felt by all farners, regardless of farmsize,
and was an uni ntended and unanti ci pated consequence of
changi ng the fornul a.

In 2020, in response to the pandem c, the USDA
created the Farners to Famlies Food Box Program The
program heavily weighed its dairy products purchases
t owar ds cheese, which consequentially caused a wi de chasm
between Class IIl and Class |V prices. This resulted in
Class | skimmlk prices averagi ng $3.56 a hundredwei ght
| ower during the second half of 2020 than they woul d have
under the higher-of nover, equating to 750 mllion in
costs on skimmlk revenue, including nore than
141 mllion in the Northeast O der.

We're grateful for the Pandem ¢ Market Volatility
Assi stance Program created by USDA in 2021. PMWAP
returned 350 mllion (250 in Round 1 and 100 million in
Round 2) of this | ost revenue caused by the governnent
i nduced pandem ¢ market back to farnmers nati onw de through
enmer gency COVID funds provided by Congress. That equated
to 46% of 2020's |osses. Qur two farns received a
conbi ned total of $131,513 based on January to June 2020
mlk that was split up between Round 1 and Round 2.
However, we recogni ze that these ad hoc prograns are not

feasi bl e nor appropriate in perpetuity.
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Unfortunately, the inpacts did not end in 2020,
and continued in the post-pandenm c markets of 2022, and
now i nto 2023. In these cases, underlying market
fundanmental s drove divergences in Class IIl and IV prices.
In 2022, Class | skimmlk prices averaged $0.62 | ower
t han they woul d have under the higher-of nover. That
equated to nore than 230 mllion in lost Cass | skim
revenue, including nore than 45 mllion in the Northeast
Order. Thus far in 2023, we have w tnessed $1.02 a
hundr edwei ght negative inpact in the Cass | skimmlKk
revenue in July, and $1.67 per hundredwei ght August
i npact, with additional |osses expected.

Only one of the two intended outcones of the 2018
change has been net: It inproved price risk managenent
for Class | processors. The second objective, farner
revenue neutrality, has been grossly undernet. G ven the
price volatility that persists in today's dairy market,
the current average-of formula is expected to continue to
negatively and nmeaningfully cost dairy farners conpared to
t he previ ous higher-of nover.

Elimnating the asymmetric risk factor by our
dairy farmers has to be top priority. The solution is the
adopti on of NMPF Proposal 3, restore the original Federa
Order ReformCass | skimmlk price nover.

| thank you USDA for the opportunity to testify
t oday and encourage USDA to adopt this proposal.

M5. HANCOCK:  Your Honor, we woul d nmake her

avail abl e for cross-exam nati on.
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THE COURT: Thank you, Ms. Hancock.
Who would like first to ask questions of M. Ayer?
| had one questi on.
So what is in East Montpelier, Vernont, as opposed
to what's in Andover, Massachusetts?
THE WTNESS: Sure. Well, ny farmis in East
Mont pelier. Andover, Massachusetts woul d be our
headquarters for Agri-Mark, which is the cooperative we're
a part of.
Does that answer your question?
THE COURT: It does indeed. Thank you.
| would invite questions fromthe Agricultural
Mar ket i ng Servi ce.
CRCSS- EXAM NATI ON
BY M5. TAYLOR:
Q Good afternoon
A Hi .
Q Thank you for joining us and taking tine out of
your day to testify.
This is Erin Taylor with USDA. You nention your
farm has -- between the two farns | think -- you have 1500
cows and then a very diversified portfolio.
So | do have a question as to whether your farm
or farms, meet the small business definition, and |I' m not
sure if you heard ne state what that was on the earlier
W t ness.
A We do not neet that definition.
Q And where does your m |k go?
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A. Qur mlk travels about 15 mles to Cabot Creanery,
t he Cabot, Vernont plant.

Q And you're tal king about the Cass | skimnover in
your testinony, and |I'mjust wondering also if you m ght
be able to add to the record fromyour farm s experience,
we have had many farners tal king about kind of how -- how
things |l ook on the farmfor the past couple years, and if
you coul d speak to your experience when it conmes to mlk
prices or input costs and hauling costs, etcetera.

A Sure. Yeah.

| think ny testinony on that is not going to be
that different fromwhat you have heard. Margins are
small. They're especially tight this year. W're seeing
increases in all of our inputs, largely feed and | abor,
and fertilizers, things like that. And certainly the
revenue hasn't been there as to back up those rising
costs.

Q And so with that in mnd, | was wondering if you
could tell us if you all use any risk managenent tools to
hel p you weat her that stornf

A Sure. We do participate in DMC, which | have very
much appreci ated the changes that have been nade to that

program over the years. W find that that works well for

us.

W have -- we have tried DRP a little bit here and
there. | would not say we actively participate in that.
It -- that woul d be a busi ness-dependent decision, and it

hasn't necessarily made sense for us.
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Q Ckay. Thank you

M5. TAYLOR:  Thank you for your tine today.
Appreciate it.

THE COURT: Thank you so nuch, Ms. Ayer. You're
nunber 3 farmer of our 9 farmers that we're going to talk
to in this way.

|s there anything el se you would |ike to add

before | ask for counsel's redirect exam nation?

THE WTNESS: | just really appreciate the tine,
Thank you.

THE COURT: You're wel cone.

Ms. Hancock.

M5. HANCOCK: Thank you for being here, M. Ayer.
Your Honor, we would nove for adm ssion of
Exhi bit 280.
THE COURT: |Is there any objection?
There is none. Exhibit 280, also narked as
Exhibit NMPF-75, is admtted into evidence.
Thank you again, M. Ayer.
(Exhi bit Nunmber 280 was received into
evi dence.)
THE COURT: It's 12:55. After the next farnmer
we're going to take at least a five-mnute stretch break.
(Court Reporter clarification.)
THE COURT: We'Ill take two minutes right now.
(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
We're back on record at 12:56 p. m
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|"'mJudge Cdifton. And you cannot see ne, but |’
delighted that you are Jennifer Lawence. Wuld you --
THE WTNESS: The original.
THE COURT: The original. Very well played.
Wul d you state and spell your nane?
THE WTNESS: Sure. Jennifer Law ence,
J-EEN-NI1-F-EFR, L-AAWRE-NGE
THE COURT: Thank you.
Have you previously testified in this proceedi ng?
THE WTNESS: No, | have not.
THE COURT: In that case, | would |like to swear
you in. Wuld you raise your right hand, please.
JENNI FER LAVRENCE,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Thank you. | know you can't see ne.
"' mJudge difton. | can see you.
| would like nowto invite Ms. Hancock to speak.
M5. HANCOCK: Thank you, Your Honor.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. Law ence.
Did you prepare -- well, | should start off, what
i s your business address?
A My busi ness address is 13921 Park Center Road,
Her ndon, Virginia, 20171.
Q Thank you.
And did you prepare Exhibit NMPF-78 in support of
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your testinony today?

A. | did, along with sone assistance fromthe
Ms. Bath at Maryland & Virginia.
Q Ckay.

M5. HANCOCK: Your Honor, if we could mark this as
Exhi bit 281.

THE COURT: Yes. It's so marked.

(Exhi bit Nunber 281 was marked for

i dentification.)

THE COURT: So it is Exhibit 281, and it also

has, up in the upper right-hand corner,

Exhi bi t NWMPF- 78.

M5. HANCOCK: Thank you.

BY MS. HANCOCK:

Q Ms. Law ence, would you proceed wth your
testi nony? And then, just be m ndful of our court
reporter and your speed.

A. Al right. Thank you.

Hello. M nane is Jennifer Lawence, and |, along
with ny husband Tom and our daughter Carolyn, operate Tol
Je So Farm LLC, in Nottingham Pennsylvania, which is in
sout hern Lancaster County. Currently, we rent the house,
barns, and pasture on the farm W m |k about 100 cows
and rai se about 80 replacenent heifers. W purchase all
the feed for our operation fromthe owner of the farm

Qur farmmarkets its mlk through Maryland & Virginia M1k

Producers Cooperative Association, Incorporated. In
addition to farmng, | currently serve on our
TALTY COURT REPORTERS, INC. 6225
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cooperative's Board of Directors and have since 2020.

| ama first-generation dairy farner, while ny
husband Tomis a third-generation dairy farnmer. Wen his
famly sold their farmin 1987, Tomleft with five
heifers, and he and | began our dairy journey together by
renting a dairy farmwith 35 cows in Ponfret Center

Connecti cut.

Q Ms. Lawence, if | could just have you go a little
bit slower.
A Yes, | can. Sorry.
There we built the herd up to 70 mlking cows. In

1996, we sold half of our mlking herd and | eft New
England with the remaining half of our herd to join
anot her herd in Port Deposit, Mryland, where we farned
for the next ten years. In 2006, we noved our herd and
our famly to our current facility where we farmtoday.

| am here today to testify in support of the
National M|k Producers Federation proposal to restore the
original Federal Order ReformCass | mlk price nover
formula to use the higher-of the nost currently cal cul at ed
advanced Class IIl or Cass IV skimmlk price.

As was the case in 2000, m |k used for
manuf acturing is separated into two categories, with
Class Ill being primarily cheese and Cl ass |V being
primarily butter and nonfat dry mlk. Using the higher-of
and the Cass | skimmlk price formula would help to
assure that shifts in demand for any one of the products

of the two cl asses would not |lower the dass | val ue.
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Consequently, this would also help to reduce the
volatility in mlk prices fromnonth to nonth, bringing
nore stability and predictability to farnmer inconme. This
woul d al so I'ikely reduce incidents of uniformstatisti cal
price cal culations resulting in negative PPDs.

The previous nethodol ogy seened to work well in
the first 17 years since Federal Order Reform However,
sone processors and sellers of dairy products that used
ri sk managenent strategies raised sone concern with this
net hodol ogy because they do not have the ability to
predi ct which of the two manufacturing classes woul d be
the higher-of. This added a secondary | ayer of i nherent
risk to them

In an attenpted conprom se, the Agriculture
| mprovenent Act of 2018, inplenented in the 2019 fi nal
rule, changed the Cass | nover to the current |anguage
whi ch uses the average-of Class IIl and Class |V prices
plus a fixed differential of $0.74 per hundredwei ght. The
$0.74 differential represents the average val ue that the
hi gher Cass Ill and Class |V contributed to the C ass |
nover, relative to the average-of Cass IIl and IV from
January 2000 t hrough August of 2017. The intent of this
change was to ensure revenue neutrality to dairy farners,
whil e renoving an additional risk factor from processors
and sellers of dairy products that use risk nmanagenent
strat egi es.

However, this change in the Cass | nover formula,

since it becane effective in 2019, has created significant
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mar ket | osses in pooled Cass | skimmlk values in all
orders. Those |osses are estimated to have been nore than
900 mllion through January of '23 -- 2023. Those | osses
are nore |ikely magnified because of the unprecedented and
unf oreseeabl e volatility in the marketpl ace that occurred
which were related to the COVI D-19 pandem ¢ and conti nued
recovery fromit.

In the second half of 2020, the Farners to Famly
Food Boxes created significant demand for cheese, causing
a rapid run-up of Class Ill prices while the Cass IV
prices did not follow In 2022, the opposite occurred,
while Class |V prices renained relatively strong,
Class Ill prices saw nodest decreases. At tines, these
i nversions had created record negative producer price
differentials, also knowmn as PPDs. Those inversions are
likely to continue in the future and will continue to have
a detrinmental effect on producer prices if things don't
change. Farners, whose job it is to feed the world,
especially in tinmes of need, have been effectively
puni shed by the unintended consequences of a m scal cul ated
pol i cy deci sion.

| would be remss if | didn't take advantage of
this uni que opportunity to appear before the USDA today to
express ny sincere appreciation and gratitude to Secretary
Vil sack for his support and Congress for their passage of
t he Pandem ¢ Market Vol atility Assistance Program
hereafter referred to as PWAP. The PWAP program
ultimately distributed nearly $350 million to dairy
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farnmers to help at least partially offset the | osses
incurred by dairy farnmers between July and Decenber of
2020. While those dollars seemsignificant, and they are,
they are just a fraction of the revenue that dairy farnmers
| ost during that sane period due to the Cass | nover
formula in 2019.

Please allow ne to rem nd you of where | amfrom
| live in Lancaster County, Pennsylvania, hone of the
| ar gest concentration of Am sh communities in the world.
Many of ny dairy farmer nei ghbors and constituents of ny
cooperative are of plain sect, are extrenely conservati ve,
and are deeply rooted in their religious convictions.
Despite ny many efforts to encourage their participation
in the PWAP program by explaining that it was designed
and intended to assist dairy farners who received a | owner
value of mlk due to narket abnormalities caused by the
panden ¢ and ensui ng federal policies, nbost would
absolutely refuse to participate. No matter how the
program was dressed up, the programwas still considered a
gover nnent handout, even though the dollars were
di stributed by their handl er cooperative. They clearly
understand that the funds were derived fromtaxpayers and
not the nmarket pl ace.

Today, | will stand beside those sane conservative
farmers, as well as the National MIk Producers
Federation, to support their stance that the Cass | nover
formul a needs to be restored to what it was with the
Federal Order Reformin 2000. Using the higher-of the

TALTY COURT REPORTERS, INC. 6229
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 29, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

nost currently cal cul ated advanced Cass IlIl or Cass |V
skimmlk price inthe Cass | nover fornula will ensure
the dollars will cone to the narketplace as originally
i ntended. Thank you.

THE COURT: Thank you, Ms. Law ence.

Ms. Hancock.
BY Ms. HANCOCK:

Q Thank you, Ms. Lawrence. | just first want to say

| love the name of your farm \When | read it, it didn't
ring like you said it, so | should have said it out | oud.
So it's very clever.
Just one question on behalf of National MIk. W
appreci ate your testinony here. You talk in |arge part
about higher-of and the proposal that National MIKk put
forth wwth respect to the higher-of. But National MIKk
had four other proposals as well, and | just wanted to
confirm whet her you support those proposals as well.
A. | do. Qur cooperative does as well.

Q And the reason that you have highlighted the

hi gher-of for purposes of your testinony is because of its

priority and inportance to you?
A That's correct.
Q Ckay. | appreciate that.
M5. HANCOCK:  Your Honor, we woul d nmake her
avail abl e for cross-exam nation at this tine.
THE COURT: Thank you, Ms. Hancock.
| woul d now invite cross-exam nation of

Ms. Lawr ence.
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Dr. Cryan.
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good afternoon, Ms. Lawence. |'m Roger Cryan

with the Anerican Farm Bureau Federati on.

A Good afternoon.

Q Thank you for your testinony. Thanks for
partici pating.

Are you a Farm Bureau nenber?
A Yes. For nmany years.
Q Wonder ful . Thank you
Coul d you expand a little bit on the inpacts that
t he negative PPDs and depool i ng have had on you or your
nei ghbor s?

A. Well, you know, with the price volatility and, you
know -- it inpacts our incone, you know, and we expect
a -- and need a certain anmount of noney to cover our
expenses, to cover our feed bills. And when we're
getting -- you know, subtracting 2, 3, up to $5, it hurts
alot.

Q And to follow up on one of the points you nade
about, you know, it's not just Am sh folks, it's not just
conservative folks, it's farmers generally would prefer to
get their noney fromthe market than fromthe governnent;
is that correct?

A Absolutely. Absolutely. You know, we're --
we're -- we don't want handouts. W want to earn an

honest living at the end of every day.
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Q That's all | have.
DR. CRYAN. Thank you very much.
THE W TNESS: Thank you
THE COURT: Are there other questions for
Ms. Lawrence?
| would invite the Agricultural Marketing Service
to ask questions.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good norning -- or afternoon
A. Aft ernoon, yes.
Q It's been a long week, but it's always good to end

with dairy farmers at the end of the week. So | do
appreciate you taking the tinme out of your day to join us
today. This is --

A. Thank you.

Q This is Erin Taylor with USDA, and | just had a
coupl e of questions for you.

First, for your farm did you hear ny question of

other witnesses in listing the small business definition?

A Yes. And we do qualify for that.

Q Ckay. And where does your m |l k go?

A. Maryl and & Virginia M1k Producers Co-op, we
mar ket our mlk to them The Thursday before this -- you
know, the week -- follow ng week, they decide where our
mlk is needed based on orders, and the nost econom cal
way to nove the mlk. Qur mlk generally goes about

45 m nutes fromwhere we are, but up to two hours.
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(Court Reporter clarification.)

THE WTNESS: It's Maryland & Virginia M1k
Producers Co-op. They nmarket our mlk for us. And on the
Thursday before the -- you know, the next week, they
deci de where our m |k goes based on orders and the nost
econom cal way to nove that mlk. Qur mlk goes -- our
personal mlk goes 45 mnutes or up to two hours away.

BY Ms. TAYLOR

Q Can you talk a little bit about how your hauling
costs have been in the past couple of years? How have you
seen those? Up? Down? The sane?

A. They try and keep it pretty steady. It has, you
know, trended up, you know, based on fuel costs.

Q And | was wondering, you talked a little bit on
the mlk price and revenue side with Dr. Cryan.

But could you talk a little bit about the cost
pressures on your farm and how you have seen input costs
recently or over, you know, the past five years, let's
say?

A. Well, we are a purchased feed operation, so we are
conpl etely dependent upon the market prices of grain and,
you know, corn silage. And so we have seen, of course,
that trending up as well. A couple years ago things were
pretty steady, but they are really trending up and naki ng
it tighter as we -- it's been a little bit tough, you
know. Qur neighbors are in the sane boat. W go to hay
auctions and try and get the best prices we can for our --

for our inputs.
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Q Ckay. Thank you
And | was wondering if you use any risk nanagenent
t ool s?

A Yeah. We use DMC. If it wasn't for DMC, we -- |
woul dn't be sitting here with you today. DMC s nade a big
difference for our farm and, you know, hel ping keep the
i ncomre somewhat predictable and steady.

Q Ckay.

M5. TAYLOR: Well, thank you very nuch, and I
appreciate you taking the tinme today.

THE W TNESS: Thank you.

THE COURT: Ms. Hancock, redirect?

M5. HANCOCK:  Your Honor, we would just nove for
adm ssi on of Exhibit 281.

THE COURT: |Is there any objection?

There is none. Exhibit 281, also nmarked as
Exhibit NMPF-78, is admtted into evidence.

(Exhi bit Nunber 281 was received into

evi dence.)

M5. HANCOCK: Thank you for your tine,
Ms. Law ence.

THE WTNESS: Thank you.

THE COURT: Thank you, Ms. Lawence. You're
wel conme to continue to nonitor. W have five nore farners
after you.

THE WTNESS: Well, enjoy them Thank you.

M5. TAYLOR:  Your Honor, | was wondering if we

could fit one nore farnmer in before our break.
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THE COURT: Are you thinking -- okay, |'mthinking
of stand up five mnutes here in the room Are you
t hi nking ten m nutes?

M5. TAYLOR: |I'mthinking of a ten-m nute break
after our next farnmer.

THE COURT: Ckay. Let's have two mnutes to stand
up and nove. |Is our next farner already connected?

MS. TAYLOR  Yes.

THE COURT: She is. GCkay. It will only be two
m nut es.

M5. TAYLOR: Ckay. Two mnutes. Thank you.

Let's go off record for that at 13:13, 1:13.

(An off-the-record discussion took place.)

THE COURT: Al right. W're back on record at
1:15.

M. Frost, you can hear ny voice, but not see ne.
| "' mJudge difton, and thank you, we needed that stretch.

Al right. 1'mlooking at testinony of Spencer
Frost. The docunent has been marked as Exhibit 282.

(Exhi bit Nunber 282 was marked for

identification.)

THE COURT: And it is also narked as Edge-13.

Can you hear ne okay?

THE WTNESS: It is alittle faint. M/ earpiece
turned off when | canme on video. So I can hear you. |
just have to lean in and look a little silly on video
her e.

THE COURT: Can we fix that? No?
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|"msorry, you don't look silly. However, you can
keep your chin up even while you are |leaned in so that we
can see nore of your face and |l ess of the top of your
head.

THE WTNESS: Ckay.

THE COURT: Ckay. Good. Al right. | think that
w il work.

M. Frost, have you previously testified in this
pr oceedi ng?

THE WTNESS: | have not.

THE COURT: Al right. I1'd like to swear you in.

Wul d you rai se your right hand, please.

SPENCER FROST,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

Do you want to read your statenment or do you want

to talk to us knowi ng that we have your statenent?

THE WTNESS: | will be nostly reading the
statenent. | do -- | mght elaborate a little bit
further, but it wll be fromthe statenent.

THE COURT: Excellent. You may proceed.

THE WTNESS: M/ nane is Spencer Frost -- as we've
al ready covered -- I'mfromFrost Farns in Waterford,
Wsconsin. That's kind of the far southeast corner,

Raci ne County.
M5. TAYLOR M. Frost? Sorry, we have a court

reporter here that will attenpt to get down every word you
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say, so could you speak a little bit slower?

THE WTNESS: | wll.

M5. TAYLOR O a |lot slower.

THE WTNESS: Sorry. Ckay.

My name is Spencer Frost. |I'mfromFrost Farns in
Waterford, Wsconsin. W are a sixth-generation dairy
farmwhere we ml k over 650 cows, raise 500 repl acenents,
and farmnearly 1700 acres of land. W enploy 17 full-
and part-tine enpl oyees.

Qur mlk goes to a privately-owned butter
manuf act urer nanmed Grassland Butter. That plant is in
G eenwood, Wsconsin, which is about 230 mles from our
farm And our farm does pay for all the trucking costs,
which right now is roughly 10% of the value of mlk. |
think it's $1.75 a hundredwei ght. During sone of the
school year, though, luckily, we're able to ship to a
fluid mlk plant that supplies the Chicago Public School
system That's located in Rockford, Illinois. That plant
cuts our costs in half, roughly, to around $0. 80.

Qur farmwould not -- even though ny brother and
manage, own, and work on the farmevery day -- our farm
woul d not neet the definition of a small business as it
has been identified with this hearing, based on our
revenue.

Qur farmis a nmenber of the Edge Dairy Farm
Cooperatives. Edge, based in Geen Bay, Wsconsin, is the
third |l argest dairy cooperative in the country, according

to mlk vol une. In addition to mlk verification
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servi ces, Edge provides dairy farnmers throughout the
M dwest with a voice in Congress, with custoners, and
within our communities. Qur over 800 nenber farns are
| ocated in Illinois, Indiana, |Iowa, Kansas, M nnesot a,
Nebr aska, Ohio, South Dakota, and Wsconsin, where |I'm
joining you from

In addition to belonging to Edge, | do serve on
the Board of Directors for the Dairy Busi ness Association,
a dairy-focused trade association, in Wsconsin.

| amtestifying today in support of Edge's
Proposals 16 and 17. Wile I'mnot an expert on all the
intricacies of the proposals, | amvery nmuch in favor of
their intent to enhance farner's ability effectively
manage price risk.

On our farm we do utilize Dairy Margi n Cover age,
Dai ry Revenue Protection, and Livestock Gross Margin
insurance. We like to protect as far into the future as
we can. Usually that's 11 nonths into the future. This
allows us to snooth out the volatility of selling a
peri shable comodity that is based on a variable price we
can't control

Any changes that m ght inpact our ability to use
t hese tools would negatively inpact our farmand its
financial viability. This includes delaying fornula
changes and elim nating advanced pricing. Elimnating
advanced pricing would work to prevent negative producer
price differentials fromadversely inpacting a producer's

ability to effectively manage price ri sk.
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A significant negative PPD can nake the prograns |
menti oned above, and utilize, so nuch | ess effective,
because it makes ny nmail box check so rmuch | ess than the
price | manage for and protected for.

Additionally, depooling is a negative for the
dairy industry. Even though nmuch of our farmis mlk is
used for fluid and butter consunption, it is apparent that
cheese is the driver of the dairy market going forward.
Al'l ow ng processors to junp in and out of pools causes a
negative effect on our mail box price through negative
PPDs.

And | would like to see us elimnate that
| oophole. W all are producing mlk, and in our farms
case, and the case of the vast majority of Wsconsin
farms, it's high quality mlk fit for any use. Wy should
sone be able to take advantage of the systemto the
di sadvant age of others?

Wth that, | conclude. W just want a fair
playing field that we all can manage risk effectively for.
And | very nuch appreciate your tinme. Thank you to the
USDA and AMS for the opportunity to testify. Have a great
day and thank you for your service to the ag community and
farms |i ke ours. Thank you.

THE COURT: M. Frost, that was very el oquent
and -- oh, I'"'msorry, you have to | ean in, yes.

THE WTNESS: | can hear you, sorry.

THE COURT: Al right. This is Judge difton.

That was very el oquent and thought - provoki ng.
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THE W TNESS: Thank you.

THE COURT: You're welconme. You have a lot to
say.

Now, there will be people here who may want to ask
you questions, so |'mgoing to give them an opportunity to
l et me know that now.

THE W TNESS: Ckay.

THE COURT: | would invite the Agricultura
Mar keting Service to question M. Frost.

CRCSS- EXAM NATI ON
BY M5, TAYLOR

Q Good afternoon

A Good afternoon.

Q Thank you for joining us virtually today. This is
week six, and | think all the farnmers are listening, and
don't have very nmany questions, because nost of you put
all of your answers to nmy questions in your statement. So
| appreciate that. |It's good to know soneone's |istening
out there.

| do have one --

A | val ue efficiency.
Q After six weeks, we do as well, I'Il tell you
t hat .

| do have one clarification question, and | want
to make sure | understand it. You tal ked about you don't
want any changes that woul d i npact your ability to hedge,
t hat woul d negatively inpact your farmand your ability to

hedge.
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And one of the things you said you support is
el i m nati ng advanced pricing; is that correct?

A Yes.

Q And the other thing, | think just because the way
it's witten in the sentence, and the way the sentences
wor k together, and you said, "This includes del ayi ng
formul a changes.”

So are you supporting del aying inplenmentation of

any formul a change?

A The way | did -- | agree that | did feel | worded
that clunky in the statenent. [|'mjust saying | don't
want to -- | need to be able to effectively use these
tools. I'min support of just consistency and the ability

to utilize the tools I have been using. And if we can,
you know, do the things like controlling the depooling
i ssue and other things that would affect negative PPDs,
that's what I'min favor of, yes.

Q Ckay.

M5. TAYLOR: Well, thank you very nuch. And thank
you for taking the tine, and also for showi ng us the
beautiful place you live in, so | appreciate it.

THE WTNESS: Thank you.

THE COURT: | am | ooking at Exhibit 282, also
mar ked as Edge-13. |s there any objection to that
docunent being admtted into evidence?

There is none. Exhibit 282 is admtted into
evi dence.

(Exhi bit Nunmber 282 was received into
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evi dence.)

Sept enber 29, 2023

Fr ost.

THE COURT: Thank you again, M.
THE WTNESS: Thank you very much
M5. TAYLOR:

So at this time, Your

Honor, | think

| woul d maybe encourage we take a 15-m nute break, or

10-m nute break, 10 m nutes.

And then | wll ask,
you woul d be next up.
virtually so that our

She rai sed her hand,

queued up to go first after the break.

THE COURT: Al
to go at 1:35.

right.
We now go off

(Wher eupon,
THE COURT:
Al right.
It's 1:36.

W' re back
Do we have
nmy voice?
THE W TNESS:
THE COURT: Ch, good.
Am 1 loud and clear to
THE W TNESS:
THE COURT: M nane is

Yes.

Yes, you

judge that's presiding at this

i f Heidi

If you could raise your

so we'll

record at

is online,
hand

Fi scher

USDA crew can find you in the |ist.

be able to get you
Thank you.

Pl ease be back and ready

1: 25.

a break was taken.)

Let's go back on record.

on record.

Hei di Fi scher able to hear

You're | oud and cl ear.

you, Ms. Fischer?

ar e.

Jill difton. 1'mthe
point, and | have got in

front of you a statenent that's marked Edge-12, and |I'm

going to mark that with our
proceeding. So this wll

111
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(Exhi bit Nunber 283 was marked for

i dentification.)

THE COURT: And | can see you, and | am deli ghted.
That's a good, clear picture. You cannot see us, and |I'm
sorry for that. But -- but I'mJill difton, and we'll
have sone ot her people who will talk to you about your
statenment, if they have questions.

So have you -- well, let nme start by having you
state and spell your nane.

THE WTNESS: Heidi Fischer, HE-I-D1,
F-1-SCHER

THE COURT: Thank you.

Have you previously testified in this hearing?

THE WTNESS: No, | have not.

THE COURT: 1'd like to swear you in.

Wul d you raise your right hand, please.

HElI DI FI SCHER,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

You may proceed.

THE WTNESS: Hello. M nane is Heidi Fischer,
and | farmw th ny husband Jon, and his parents M ke and
Sue, at Fischer-Clark Dairy Farmin Hatley, Wsconsin.
The farmwas founded in 1972 with eight cows. Today, we
mlk over 1,000 cows and raise nearly 700 cal ves and
heifers, as well as farm about 2,750 acres for corn,

al fal fa, soybeans, and grass. W enploy 18 full-tinme and
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Six part-tinme enployees. |In addition to practicing
strip-till precision farmng for the |ast eight years, we
use sone no-till and cover crops, and have inter-seeded
our second-year alfalfa with a grass blend to boost
tonnage and m | k conponent | evels.

The mlk fromour farmis shipped to a
privatel y-owned cheese plant in nearby Antigo, Wsconsin.
The haul is about 30 mles fromour farm and our farm
pays for all of the freight charges.

Qur farmwould not neet the definition of a smal
busi ness established in this hearing for dairy farns.

Qur farm has been continuously recogni zed by our
processor for our high quality, including |ow somatic cel
count and high cheese yield since 2016. Fischer-d ark
Dairy Farm was al so recogni zed as the 2019 Pl ati num farm
and the 2022 Silver farmfor the National Dairy Quality
Assurance. W hope to continue advanci ng our farm and
build nore efficiencies through technol ogy and ot her
evol uti ons.

In addition to ny role on the farm | sit on
several boards, including nmy role as Secretary on the Edge
Dairy Farmer Cooperative Board of Directors. | also sit
on the Board of Directors for the Geater Wausau Area
Chanber of Commerce, and the Partnership for Progressive
Agriculture, a county ag pronotion group.

Edge is based in Geen Bay, Wsconsin, and it's
the third largest dairy cooperative in the country based

on ml k vol une. In addition to mlk verification
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servi ces, Edge provides dairy farnmers throughout the

M dwest with a voice in Congress, with custoners, and

within our communities. Qur over 800 nenber farns are

| ocated in Illinois, Indiana, |Iowa, Kansas, M nnesot a,

Nebraska, OChio, South Dakota, and W sconsin.
|"mtestifying here today in support of

Proposals 16 and 17 put forth by the Edge Dairy Farner

Cooperative. Wile | cannot speak to the specifics of

t hese proposals, both would elimnate the advanced pri cing

of dass | mlKk.

While | have not watched the entirety of this
hearing, one issue | do not believe has received enough
attention is advanced pricing. Due to the various hedgi ng
options avail abl e and di scussed within this hearing,
advanced pricing is no |l onger necessary for fluid mlKk
bottlers and other manufacturers. Mich like dairy
farmers, processors can now hedge to protect their
financi al exposure for market volatility.

Today's current advanced pricing systemallows for
ri sing unannounced or final prices to exceed advanced
prices resulting in |ower or even negative producer price
differentials and depooli ng.

These conditions --

THE COURT: Ms. Fischer, this is Judge difton.
You read that sentence a little differently fromwhat's
typed on this page. Wuld you read that again?

THE W TNESS:  Sur e.

Today' s current advanced pricing systemallows for
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rising un- -- announced or final prices --

THE COURT: That's what | wanted to clarify, you
read it as "unannounced," | see typed "announced."

THE WTNESS: Correct. It should be announced.
"' msorry.

THE COURT: It should be what?

THE W TNESS: Announced.

THE COURT: Ckay. Good. Start again, then,
pl ease.

THE W TNESS: Sure.

2023

Today's current advanced pricing systemallows for

ri sing announced or final prices to exceed advanced
prices, resulting in |ower or even negative producer
differential s and depooling. These conditions can
adversely inpact the farmer's ability to effectively
manage the price risk on the farm

Yes, we use LGV or Livestock G oss Margins, for
dairy, as well as DMC or Dairy Margin Coverage. LGM has
been beneficial for us, as it has offset the |low mlKk
prices and the high feed costs.

Thank you very nmuch to USDA and AMS for all ow ng
me to speak at this hearing today, and for the enhanced
flexibility given to acconmopdate farners |ike nyself to
speak at this critical juncture in dairy pricing policy
reform

THE COURT: And thank you very mnuch.

| s there anything you want to add before | invite

guestions fromthose who are here?
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THE WTNESS: No. Not at this tine.
THE COURT: Al right. Are there questions for
Ms. Fischer?
| would invite questions fromthe Agricultural
Mar ket i ng Servi ce.
CRCSS- EXAM NATI ON
BY M5. TAYLOR:
Q Good afternoon, Ms. Fischer. Thank you for
j 0i ni ng us today.
A. Thank you.
Q Your statenent covers nost of my normal questions
for dairy farnmers, so | do appreciate that. | did have a

guesti on.
Most farners cone in and they say they use DMC or

DRP, but you say you use Livestock Goss Margin Dairy

Pr ogr am
A Yes.
Q So | wondered for the record if you could just,

you know, discuss a little bit about how that works.

A " mnot very proficient init. |It's basically
done by ny father-in-law. He's kind of taken over that
role on our farm So | don't feel at this tinme | can
effectively speak on it.

Q That's okay. W here in the roomhave | earned a
| ot about risk managenent, and nost of us would probably
al so want soneone else to do it for us, if we had to.

A. Yes. | know Livestock, LGV can be pretty

confusing, so | don't want to m sspeak and m squote any of

2023

TALTY COURT REPORTERS, INC. 6247

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

the -- what is considered and what is not considered for
t he pricing.
Q Al right. | appreciate that.

One general question about your farm W have had
other farnmers tal k about -- | know your haul is short, but
for your other cost pressures on the farm if you could
just talk a little bit about kind of what you all are
experiencing right now

A. Absol ut el y.

As with other farners, our input costs for our
fields for fertilizer definitely has increased in the | ast
several years. That's one of the reasons why we | ook into
the different cropping nethods, using cover crops and
inter-seeding, trying to be nore efficient with our manure
hauling, just to find a nore organic, |owcost way to get
fertilizer back in.

Qobviously, being in a rural part of Wsconsin, |
feel |ike enployee costs have definitely gone up,
conpeting with manufacturers and ot her industries.

They're conpeting for the sane sector of enpl oyees that
we're looking for, so that definitely has -- you know, to
meet their demands and to keep them we like to have | ow
turnover, so, you know, we feel it's fair to help them--
al so give thema fair pay.

And the trucking fee. | nmean, | know we have a
short haul, but that was sonething that used to be
suppl enented by our dairy plants and is no |longer. And

the price has substantially gone up. And there's also a
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fuel surcharge that when the fuel costs are over a certain
dollar level, it kicks in.

And unfortunately, | feel like since that's been
established, it's always been used. There's been little
to norelief on the price of diesel. So we definitely see
an increase in that hauling cost, and that's sonething
that is hard to nmanage. You're at the mercy of a third
party.

Q Thank you.

And you nentioned up in the top of your statenent,
that you feed, and one of the reasons the way you feed is
to build mlk -- to increase m| k conponent |evels.

And so could you tell us what your average
conponent | evels are?

A Sur e.

So we -- like | said, we have been recogni zed as
bei ng a hi gh-conmponent farm and that then translates into
a high cheese yield. So currently our butterfat is at
4.04, and our proteinis at a 3.18. So that's, like, a
7.19 total. So as far as cheese yield, the goals, that's
i deal .

Q Ckay. And one | ast question

Since you are up in Wsconsin, and we have had
di scussion this week about just kind of how things operate
up there, and it seens to be a little different. And so
|"mcurious if -- if -- if you have -- do you have a
contract with your plant up there, a witten contract, or

is it one of those handshake agreenents | keep hearing
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about? How does that work up there?

A. We do not have a contract with our cheese plant.
So we do have to neet certain standards that they have
i npl enrented, and a lot of it is based on the farm program
So we neet with themtw ce annually to go over that. So
as long as we continue to neet those standards and we have
our |low somatic cell count, we will get -- we're
consi dered, you know, an ideal patron farmfor them

M5. TAYLOR: Well, thank you very nmuch for your
time today.

THE W TNESS: Thank you.

THE COURT: "' m | ooking now at Exhibit 283, also
mar ked as Edge-12. |s there any objection to that
docunent being admtted into evidence?

There is none. | admt Exhibit 283 into evidence.

(Exhi bit Nunber 283 was received into

evi dence.)

THE COURT: Thank you so nuch.

THE W TNESS: Thank you

M5. TAYLOR: Ckay. Your Honor, | think next on
the list is Sinon Vander Whude from CDI, and | believe his
counsel is in the room

THE COURT: Wbuld you please -- I'mgoing to ness
this up -- |I'mabout to ask you to pronounce your nhane.
Wul d you pl ease, M. Vander Wude, pronounce and spell
your nane for us.

THE WTNESS: Sure. Sinon Vander Wude,
SI-MON, V-AANDER WOUDE
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1 THE COURT: Woude; is that right?

2 THE W TNESS: Woude. Yep.

3 THE COURT: Good.

4 Have you previously testified in this hearing?
5 THE WTNESS: | have not.

6 THE COURT: [|'d like to swear you in.

7 Whul d you rai se your right hand, please.

8 SI MON VANDER WOUDE,

9 Being first duly sworn, was exam ned and

10 testified as foll ows:

11 THE COURT: 1'mgoing to say it. Thank you,

12 M. Vander Wude.

13 THE WTNESS: You got it right away. Thank you.
14 THE COURT: Thank you. | like the "wow' part of
15 It

16 THE WTNESS: Yeah. M son likes to say he's the
17 "wow' and his sister is the "duh."

18 THE COURT: | hope he's the little brother.

19 THE WTNESS: Naw, he's pretty big.
20 THE COURT: Ms. Hancock, would you identify
21 yoursel f, please?
22 M5. HANCOCK: Thank you, Your Honor.
23 DI RECT EXAM NATI ON
24 BY MS. HANCOCK:
25 Q "' m Ni col e Hancock with National M K.
26 Wul d you m nd providing your business address for
27 the record, please?
28 A. Sure. 2022 Rahilly Road, RRA-HI-L-L-Y, Road,
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Merced, California, 95341.
Q Thank you.
And did you prepare Exhibit NMPF-72 for your
testi nony today?
A Yes, | did.
Q Ckay.
MS. HANCOCK: And Your Honor, if we could have the
next exhibit nunber?
THE COURT: Yes. This is marked Exhibit 284, and
"1l just also read into the record its previous
identification, Exhibit NWPF-72.
(Exhi bit Nunber 284 was marked for
i dentification.)
M5. HANCOCK: Thank you.
BY M5. HANCOCK:
Q M. Vander Wude, would you proceed with your
stat ement, please.
A Yes.
Good norning -- good afternoon. My nanme is Sinon
Vander Wude. MW wife and | own and operate three dairies
in Merced County, California. W do have partners on two
of those dairies: One being a manager, and on the other,
two of our children. These are fam|ly-operated dairies.
| al so happen to be the current chairman of California
Dairies, Incorporated, vice-chair of National MIKk
Producers Federation, as well as serving on the board of
the U S. Dairy Export Council.

| ameither a first-generation dairyman or a
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t hi rd-generati on dairyman, dependi ng on your definition.
Both of ny grandparents were in the dairy business in San
Diego after immgrating fromHolland after World War ||

My parents started their own operation in San D ego, which
IS where | grew up on a dairy. My wife and | had the
opportunity to start our own dairy in 1994 in San Marcos,
also in San Diego. W noved to Merced in 2001, and have
continued to grow our operations, which is now enabling us
to bring some of our six kids into the dairy business as
wel |, which has been a true bl essing.

How woul d you define a dairy operator? Soneone
who puts in long hours, doing physical |abor, caring for
cattle and crops, or would you think of us as data
analysts? | think we're a bit of both. Mst of us |ove
t he physi cal outdoor work, but also | ove the data anal ysis
provided by mlk nmeters, health nonitoring systens,
genom cs, yield data, and the |list goes on and on.

| would like to talk about the proposed
Make Al l owance adjustnent proposed by National MKk
Producers Federation in this hearing. As a board of our
nmenber - owned cooperative, we are responsi ble for the
financial health of our cooperative business. CD's plant
network has historically processed about 25%of all the
mlk in California and about 5% of all the mlk in the
U.S. on a daily basis. W do see seasonal ebbs and fl ows
in mlk volunmes to our plants, but these plants are
essential to the orderly marketing of mlk wthin
California.
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As a dairy owner and operator, | fully acknow edge
that raising the Make All owance will inpact nmy on-farm
inconme, as it will lower my mlk price. As a board nenber
of our cooperative, | have seen the inpact of what I

consider to be a broken pricing structure. How can we
operate a pricing structure that changes on a nonthly
basis for the output side of the equation, while not
changing for 15 years a portion of the input side of the
equati on?

My busi ness has seen drastic changes in the cost
of operations over the past 15 years, and | can attest to
the fact that our cooperative-owned plants have seen nany
of those costs increase as well. In 2009, ny cost to
produce 100 pounds of nmilk was close to $9.50. Today,
that's closer to $19. It's doubled. The feed part of
that equation carries the bulk of that increase, but ny
non-feed costs have nearly doubl ed over that tine due to
hi gher | abor costs, equipment costs, service costs,
etcetera. How can we expect processing plants to not have
t hat sanme pressure?

That said, we fully acknow edge that raising the
Make Al |l owance too nmuch in one hearing will have
detrinmental effects to on-farmincome and nay push many
nore dairies out of the business, as margi ns are squeezed
every year. W have had to becone nuch nore efficient
t hrough genetics, feed efficiency, farmng efficiency,
energy efficiency, etcetera, which all lead to a better

sustainability story and outcone. Most of our
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cooperative-owned plants have al so beconme nuch nore
efficient as well, but not enough to cover the costs
associ ated with a Make All owance that has not been
adjusted for 15 years.

| would respectfully request that USDA nove
forward with the proposal submtted by National MIKk
Producers Federation, and we hope and pray that a future
audi ted reporting process will provide the hard data

needed to possibly change these again in the future. As

2023

we have operated in the California pricing systemfor nost

of nmy career, we see the value of data in having

di scussions regarding what it costs to balance mlk in
California and ultimately process that mlk into stable
dairy products that can be stored and sold into donestic

and export markets. This request from National M1k

Producers Federation is a big step towards rectifying the

pricing formula for the perishable products we produce on

our dairies every day of the year, while understandi ng
that we don't have enough defensible data today to fully
adj ust the costs or the yields of the Make Al |l owance
portion of our pricing structure.

Thank you for the opportunity to present in this
heari ng.

Q Thank you very nmuch. Appreciate that.

And your testinony here in Exhibit 284 is
primarily focused on the Make Al |l owance proposal that
National MIlk put forth; is that right?

A Correct.
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Q Do you al so support the other four proposals that
National MIlk put forth in this hearing?

A | do.

Q Ckay.

M5. HANCOCK: Your Honor, at this tinme we would
make hi m avail able for cross-exam nation.

THE COURT: Thank you, Ms. Hancock.

Who woul d |i ke to begin questions for M. Vander
Wude?

M. Vander Wude, | really did enjoy your dynamc
presentation, and just the way you described it about how
you woul d define a dairy operator. | just think it's --
this is a beautiful docunent.

|"mgoing to invite now the Agricultural Marketing
Service to ask you further questions.

CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good norning where you are, | think it's --
A. It is still norning, yes.
Q Wel |, thank you for joining us this norning to
testify today.

This is Erin Taylor with USDA. | appreciate your
statement. | did -- | did have a question. On the bottom
of the first page you nake a statenent, "As a board nenber
of our cooperative, | have seen the inpact of what I
consider to be a broken pricing structure."

Now, | was just wondering if you could expand on
that a little bit.
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A. Yeah. | nean, we -- we adjust the cost -- or the
pricing structure with NDPSR on a nonthly basis -- so nmany
parts of this thing are adjusted on a nonthly basis,
except for the Make All owance. That's the only part of
this equation that really hasn't changed in a long tine.
And | think it's time that -- in our -- in our California
pricing system we had an auditing process, and we
collected the data on what it cost to process mlk. And |
think USDA is heading in the right direction striving to
get to that sort of system because we know that, you
know, the -- everything -- prices change, so inflation's
real .

Q Thank you.

And you have three farns, you stated. And | was
wondering if you heard nme give the definition of a snal
busi ness earlier this norning, and if whether any of your
farms woul d neet that definition?

A. No, they do not.

Q Ckay. And | was wondering if you could talk, if
you use any risk nmanagenent tools?

A We participate in DMC. And | have done a little

bit of DRP here and there, but I"'mnot -- I"mnot a
regul ar custoner of -- |I'mnot a huge insurance guy. So
if I can't -- especially nowit's hard to lock in a

margin, a positive margin. So | play a little bit, but
not too nuch.
Q Ckay. Thank you
M5. TAYLOR:. Well, thanks again for taking the

TALTY COURT REPORTERS, INC. 6257
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept ember 29,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG
time today. W do appreciate it.

THE WTNESS: M pl easure.

M5. HANCOCK: Your Honor, at this tine we would
nove for the adm ssion of Exhibit 284.

THE COURT: |Is there any objection? There is
none. Exhibit 284 is admtted into evidence.

(Exhi bit Nunber 284 was received into

evi dence.)

M5. HANCOCK: Thank you very nuch for your tine
t oday.

THE W TNESS: Thank you.

THE COURT: Goodbye, M. Vander Wude.

THE WTNESS: Goodbye. Thank you for getting ny
namne.

M5. TAYLOR:  Your Honor, next up is Sarah LI oyd,
and we'll let her cone to the screen. There she is. And
she has a Power Poi nt presentation, so hopefully -- well,
|"m sure you want to swear her in first and then she can
choose to share her screen if she'd like.

THE COURT: Very good. So | have taken the
Power Poi nt presentation, and | have marked it with an
exhibit nunmber. |It's 285.

(Exhi bit Nunber 285 was nmarked for

i dentification.)

THE COURT: 285.

And, Ms. Lloyd, please state and spell your nane.

THE WTNESS: Yes. M nane is Sarah Ll oyd,
S-A-RAH L-L-OY-D.
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THE COURT: Have you testified previously in this
heari ng?

THE W TNESS: No.

THE COURT: 1'd like too swear you in.

Wul d you raise your right hand, please.

SARAH LLOYD,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

You may proceed.

THE W TNESS: Thank you.

So ny nane is Sarah Lloyd. M husband and | dairy
farmin Colunbia County, Wsconsin. W farmwth his
brother, and his brother's famly, and ny in-laws, so ny
husband's parents. W -- so three famlies.

We have just received our Century farm our
100-year farm designation through the state of Wsconsin,
and recogni zed for 100 years of fam |y ownership and
continuous operation of the farm W mlk -- up until
t hree weeks ago, we m | ked 450 cows. W are selling cows
to try to re-organi ze the business, dealing wth sone of
t he cash crunch due to the |ow and volatile prices.

So I'mgoing to share ny screen to just go through
sone of the issues that | want to raise in the hearing
t oday.

THE COURT: Excellent. | appreciate your faculty
with these technol ogi es.

THE WTNESS: Yes. Sadly, we're maybe all too
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used to Zoom neetings now. So, yeah.

So I'"'ma Wsconsin dairy farner. |1 amalso a
nmenber of the Wsconsin Farnmers Union, and part of the
Dai ry Together Mvenent. That's a novenent of farners
across the country to work for fair pricing policy and
systens. But |'m speaking to you today as a dairy farner.

And so regarding the particular details of this
hearing, | want to indicate nmy support for reverting the
Class | pricing fornula to the higher value of, so the
hi gher-of Cass Ill or Cass IV instead of the average.

| al so support adding nozzarella to the nmandatory
price reporting systemso it can be included in the
Class Ill pricing formula, with the goal of achieving a
nore accurate and fair price for farners.

| want to recognize in the conversation in this
heari ng about Make Al |l owances for processors, that if this
is to be considered, it has to conme with an adequate price
for farmers.

And in ny third bullet point inthis slide that is
submtted as Exhibit 285, that any reform-- reformof the
Federal M|k Market Order systemto better manage and
bal ance supply and demand needs to happen in order for
there to be considered a Make Al | owance for processors,
because we cannot do a Make Al |l owance for processors and
not really figure out howto get farners a price, so that
in the full value chain, all those costs can be accounted
for.

And so | just nmention the fact that there is a
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pl an to bal ance, better bal ance supply and demand that is
out there circulating in the farmcomunity and with
policymakers. And that is not specifically in this
hearing, but | call your attention to it. W cannot have
t he Make Al |l owance cone out of the back, off the hides of
the farmers, which is what | fear wll happen.

The Federal M Ik Market O der system was
originally devised back in the late '30s to better bal ance
the supply and demand of mlk. And | would ask for those
listening and adjudicating this hearing to consider
really, you know, making true on the original intent, so
that we can have farners and we can have processors.
Because | recognize that they need to nake nobney, too.

| just want to go through sone of the issues that
| see as really driving the overall problem And again,
saying that if the -- that sort of pieceneal or Band-Aid
reforms to the pricing systemand the market order system
are not going to get at this -- these underlying issues,
whi ch are that we are having persistent periods of |ow
pricing inpacting our farns and our famlies. W're also
having a lot of volatility, so wld price swngs that does
not allow ne, as a businessperson, to plan when ny price
that | ampaid is all over the place.

W have had -- seen across the industry rapid
uncoordi nat ed production growh. And if you took
Econom cs 101, | renenber themtal king about this idea
that sonmehow if a low price signal canme fromthe narket,

that that should push, like, production down or give a

TALTY COURT REPORTERS, INC. 6261

taltys.com - 408.244.1900

Sept enber 29, 2023


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Sept enber 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

signal that | should take ny foot off the gas for
producti on.

But we're really seeing expansion in production
even when prices are low, which is an indicator to ne that
the system-- the pricing systemis not working, or the
signals are not strong enough to overcone the other
under | yi ng i ssues.

And part of that reason that the price signal is
not enough to better regul ate production volunes is
because we have a | ot of consolidation. W've seen a
sharp decline in the nunber of farns, and then you are
seeing -- and you see an increased average herd size.

And, you know, just to sort of show the USDA NASS
price reports. You see these kind of wild swings. As a
dairy farnmer of kind of mediumsize by Wsconsin
standards, this is really difficult to navigate as a
busi nessper son.

We have nore and nore mlk. So we're losing a | ot
of farnms, but we just have nore and nore ml k. And,
again, we can see with the USDA statistics that we have
are continuing to lose farms. And we're seeing the exit
of dairy herds.

And the reason that | point this out is that, you
know, |I live in a rural area. | know all of the
supporting busi nesses that we support as our farm Those
are the people that cone and service our dairy mlKking
equi pnent. Those are the Al, the senen sal esnen that cone

and do the artificial insem nation breeding of our cows.
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We have our veterinarian. W enploy people on our farm
for sonme of the daily work. W have repairs on our
equi pnrent and nachi nery.

And so the econom c ecosystem around the small and
m d-size farns is very inportant. And it doesn't nean
that the larger farns aren't also doing that, but having a
di stri buted econom c ecosystemis a better resilient
systemin the long run. And if we don't correct the
pricing problens that are driving nore and nore peopl e out
of business, we're just pulling apart the fabric of the
econom cs of our rural comrunities.

And so | really call on the Federal MIk Marketing
Order as its considering these different refornms to think
about, you know, how the need for nore farns, and not
fewer farnms, is critical.

Agai n, you know, we need a systemthat overal
that the pieces cone together in a Federal M Ik Marketing
Order systemthat can create the opportunity of a better
coordinated mlk supply that will nmanage growth and al | ow
farnmers to keep farm ng and stay on the | and.

This has environnental inplications. So, you
know, this picture is conplex and -- and bi gger than the
i ndi vidual farnms or the individual processors.

W need to curb overproduction, because what we're
having is, we're producing all this mlk, it sonmetines
isn't finding a hone in our different orders, and it's
also glutting it out and pulling the prices down. But

we're doing that at the cost of water, air, soil health,
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and climate. And so this is -- we have to think of a
systenms approach, and again, that's why sone Band-Aid
reforns here and there need to be really considered in the
whol e.

And as | wll reiterate that, you know, noney in
farnmers' pockets supports rural economc vitality. | just
t hi nk about all of the noney that our farmfl ows through
its systemto support our neighboring businesses.

| also was talking to friend who is a vegetable
farmer and sells to restaurants and farnmers markets, and
she had a crisis where her refrigerated storage on her
farmwent out, the cooling systemwent out. And she said
she had four refrigeration specialists inlike a 20-mle
radi us that she could call because she said, dairy farns.
The only reason that there's that many people that still
can service refrigeration units out in this rural area is
because of the strength of the dairy farnmers and their
need for that service.

So even vegetable farnmers benefit froma nore
dense and robust system of busi nesses, and those
busi nesses need fair prices.

And, you know, finally it's a food security issue.
When we think about the system we have to think about the
fact that COVID showed us that we could very easily
di srupt our supply chains with just pulling sonme little
thread with an unexpected shock.

And so when we think about pricing systens, you
know, the interest to me in the Federal M|k Market O der
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systemis that when it was devel oped, it was specifically
t hought about in geographic pools, trying to think about
t he production and the consunption as a unit together.
And so we need to think about the production, the
processi ng, and the consunption. And that is the strength
of the market order system but we need to think about it
as its whole and as the |arger systemthat it supports.

So once again, |I'll stop there. W -- the
Make All owance considerations nust conme in total tandem
with how the pricing for what | get paid as a dairy farnmer
Is going to work. And we cannot solve these volatile
pricing systenms w thout having sone way of better nmanagi ng
supply and demand of the amount and the volunme of mlk
that's on the market.

So 1'll leave it there with nmy slides.

THE COURT: That is a beautiful,
prof essi onal | y-prepared presentation, and | appreciate it
very much

THE W TNESS: Thank you

THE COURT: Did you do that yourself?

THE WTNESS: Well, | did, and a friend from
W sconsin Farnmers Union helped wwth the slides, too.

THE COURT: That made it nore fun.

THE W TNESS: Yeah

THE COURT: Very good.

"' mgoing to see what questions people m ght have
for you here where we are | ocat ed.

And | et nme ask now, does anyone have questions of
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Ms. LI oyd?

| would invite Agricultural Marketing Service to

ask Ms. Lloyd whatever you would i ke.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Thank you for joining us, Ms. Lloyd, and taking
time out of your day. Just a few guestions.

You nentioned you all, well, are downsizing, but
had about 450 cows. And | was wondering if you had heard
earlier questions of other farners about whether they neet
a smal | business definition and whether your farm woul d
meet that definition.

A. | heard the question, but | didn't, unfortunately,
hear the definition. |If you could repeat it, |I'mhappy to
try to answer that.

Q | sure can. It would be a farmthat makes
$3.75 million or less in gross receipts annually on a
whol e-f arm basi s.

A. Yes. We would. MWy farmwould neet that, to ny
know edge. Yes.

Q Ckay. And then you're located in Wsconsin.

Did | catch that correctly?

A. Yes, correct. Colunbia County, W sconsin.

Q And where does your mlk go?

A. So our mlk goes to a private cheese processor
that's located north of us on the central part of the
state.

Q About how far is that haul ?
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A. It's a bit of a haul. It is, I'mgoing to guess,
60 to 70 m | es.

Q Ckay. And can you talk a little bit about your
haul i ng costs then for that over the past, say, five
years, how have you seen those change or not change?

A Yeah. So one thing to note, we -- up until My of
2020, we were shipping to a cooperative that we had been
menbers of for many, nmany decades, ny husband's famly had
been nenbers of.

| married ny husband 16 years ago and becane
i nvol ved with the farm busi ness. So things changed for us
in that May 2020, which was a bit of a risky business in
the mddle of the pandemic to nake a shift.

But one of the reasons why we were trying to
figure out if we could not find a different processor or a
different person to buy our mlk, was that we were seeing
i ncreasi ng transport and haul ing charges com ng of f of our
check fromthe cooperative.

And really, the bigger problemwas that the
conmuni cation fromthe cooperative was rather spotty as to
gi ve us any kind of warning, and they were al so taking
ot her deductions called, |ike, market adjustnent
deductions that had little -- that they were not
communi cating well to the nenbership. So we were not
satisfied wwth the way that the co-op was treating us as a

| ong-tinme patron.

We found the ability, which | knowis a -- is a
precious ability -- to shift to this private hauler but --
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2023

and did have what we found to be conparatively good
hauling rates in that tine in May 2020. W have seen
those tick up as the year -- fromthen until now.

| believe, you know, like I'mlooking at a
May 2023 statenment, at that point we were paying $1.03
or -- yeah, $1.03. So on our 1.234 -- 1.23 nmllion

haul i ng char ge.

Q Ckay. Thank you. | appreciate all that.
t hen?

A. No. W go through a hauler. So we -- a third

party that works for -- | nean, is -- isin-- | don't

t he haul er as a separate business.

you are an i ndependent dairy farnf

A Yes. Yes. | apologize. Yes. W are not a

t he co-op.

about the benefits of Federal Orders of the independent

farmer, so | would like to get your perspective on that.

pounds, we were paying $12,713 for the trucking as a base

So you're an independent direct shipper up there,

know what their official business arrangenent is with the

private processor, but -- but we are not direct shipping,
no. W are -- they are -- they are the agreed upon
shi pper for the processor, and they are -- but their

Q And you're no | onger a cooperative nenber, though

Q So as an independent dairy farmup there, do you

still find a benefit -- you know, there's been sone talk

deduction is taken off of our check, but they are naned as

cooperative nmenber. Although we still hold sonme equity in
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Do you all still feel the Federal Orders do
provi de sone benefit to you?

A. Yeah. | nean, absolutely. | think because of
sone of the sort of systens things that | -- that | naned,
that | do think that whoever was thinking back in the '30s
of figuring out these geographic pools that actually could
respond, you know, technically with |ike matching supply
wi th demand, organizing the flow -- the flow of mlKk,

figuring out what's a reasonable price across kind of a

geography that has sonme |like features. | do feel like
it -- it is a system W have it in there. Let's use it
to the best of our ability. [It's not functioning well in

getting a price that allows ne to be a vi abl e busi ness

operator right now, so obviously we need to nake changes.

So appreciate this -- these efforts and these heari ngs.
So, yes, | think it's -- you know, it's stil

i nportant and has a good function if we can get it right,

i nprove it.

Q Ckay. And does your farmuse any ri sk nmanagenent
t ool s?

A So we have used the DMC as a -- fromits

inception. W also use the MIk Inconme Loss. W do a bit
of forward contracting with our private m |k processor on
alimted basis. As a snmall-ish farmand getting smaller,
we have sone limted opportunity to do that just because
of the -- you know, the m ninmumsizes of those -- those
contracts.

Q Ckay. Thank you
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And | just had one quick question. | want to nake
sure we know -- I'mturning to the slide that says "Boom
and Bust Prices.”" And | don't have the slide nunber --

A Yes.

Q -- printed on ny copy, but that's the title of the
slide --

A Fourth sli de.

Q -- "Boom and Bust Prices,"” the fourth slide.

A Yeah.

Q And the title of the chart says, "Prices Received
for MIk by Month - United States.” And you cite NASS.
And | just want to make sure we know what price you were
| ooking at to make that chart.

Is that the all mlk price?

A | pulled it fromthe -- | actually -- we had this
slide in here froma year ago, and so | really just
Googl ed prices received by mlk, NASS, and | pulled up a
nore recent slide. So this -- | did not create this
graph. This is the one that's sitting on the NASS. So
"' m happy to do -- find the exact website and submt it if
that's hel pful.

Q Yeah. That would be great. And you could submt
it through the sane hearing website, and we can take
official notice at the end of the hearing.

A | will do that.

Q |f that's okay with Your Honor

A Sorry for not clarifying it.

M5. TAYLOR:. Thank you. That's all the questions
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fromAMS. | appreciate your tine today.
THE COURT: Very good.
So you didn't know you were going to have a
homewor k assi gnnment, but that would be great. |[|f you
would send it in, then even wi thout having you testify
again, | can verify the source and take official notice of

it.
THE WTNESS: Yes. | will do ny honmework.

M5. TAYLOR  Your slide presentation was so good,

| knew you could handl e a honmewor k assi gnnent .

THE COURT: Al right. Thank you so much,
Ms. LI oyd.

THE WTNESS: Thank you for your tine. |
appreciate it.

THE COURT: You're wel cone.

M5. TAYLOR:  Your Honor, | think we have --

THE COURT: Let's see, | haven't admtted it into

evi dence, yet, | don't think.

M5. TAYLOR. | apologize. | don't believe you
have.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 2857

There is none. Exhibit 285 is admtted into
evi dence.

(Exhi bit Nunmber 285 was received into

evi dence.)

M5. TAYLOR: Al right. Thank you.

| think our last dairy farmer for the day is on,

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

6271


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Brenda Cochran, and | see her nane up there, so hopefully
we can get her highlighted.

Ms. Cochran, we see your nanme. W don't have a
video. You do not have to turn on the video if you don't
like. That's a choice. But just so you know that.

THE COURT: Ms. Cochran, this is Judge difton.
Can you hear ne okay?

M5. TAYLOR: | think she's working to conme on
screen. Geat. You mght have a sticker over your --

THE WTNESS: Yes, | think | do.

Thanks to a pen knife. Never farmw thout a pen
kni fe.

M5. TAYLOR: Ckay, Your Honor, Ms. Cochran is here
to testify. And she does not have a prepared statenent
for us to enter as an exhibit.

THE COURT: Ms. Cochran, wel cone.

THE WTNESS: Thank you, Your Honor.

THE COURT: You're nunber 9 of 9 farmers this
afternoon. |It's been very fun. Whnderful. The stories
haven't always been fun, but the conversations have been
very fun.

|'"d i ke to have you state and spell your nane.

THE WTNESS: Yes. Brenda Cochran, B-R-E-N-D A
GCOGCGHRA-N

THE COURT: Thank you.

Have you previously testified in this hearing?

THE WTNESS: | have not.
THE COURT: |'d like to swear you in.
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Wul d you rai se your right hand, please.
BRENDA COCHRAN

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

|s there anything -- well, let's start wth where
you farm

THE WTNESS: Okay. | have a witten statenent
here if you would prefer | just read what | have.

THE COURT: That woul d be great.

THE WTNESS: That's great. | didn't submt it as
an earlier subm ssion, but | do have sonmething | could
read here.

M5. TAYLOR. Ms. Cochran, if | just -- | just want

to make you aware we have a court reporter in the room
that is transcribing everything, so if you could just keep
at a slow to noderate pace, that would be great.

THE WTNESS: | will certainly do that. M nother
was a lifetine federal court reporter, so she would be
very angry if | challenged your court reporter.

M5. TAYLOR: | think you m ght be her favorite
W t ness.

THE WTNESS: Yes. We'Ill be slow

Well, first of all, good afternoon. M/ nane is
Brenda Cochran, and |I'mgrateful for this opportunity to
testify at this hearing.

My husband Joe and | started farmng wth our

children in Maryland in 1975. W are still dairy farm ng
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wth our famly now in Pennsylvania. | was not raised on
a dairy farm | believe ny background provides ne with a
uni que perspective to assess how dairy farners are treated

in the dynam c of Federal m |k pricing.

The way dairy farners are treated still appalls
me. | cannot believe predatory mlk pricing is happening
in America. | speak here today as a victim of

institutionalized anti-farmer mlk pricing policies
nmysel f.

| am dedicating ny tine to the thousands of
unrepresented voicel ess dairy farners who could not cone
here to speak for thensel ves, because they fear | osing
their mlk market for speaking out, and to the nmenory of
t hose farners who have already lost their farns, their
famlies, and sone of themtheir |ives, because of those
decades-| ong catastrophe of low mlk prices. Wat | have
to say definitely relates to how dairy farnmers are paid in
the Federal M|k Marketing Orders.

Dairy farnmers are typically marginalized during
t he USDA hearing process, while professional dairy
i ndustry experts take center stage to propose, discuss,
and anal yze blindingly abstruse conplexities which seemto
presune the inpact that farnmers possess econom cs
credentials at the Ph.D. level. | have read the proposa
submtted, and while | understand why sone of the issues
have been raised, | find it deeply disturbing that there's
nothing in any proposal to address the dairy farners'

legitimate and all inportant costs of production.
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| admt that it is inpossible for ne, an average
dairy farnmer, to conprehend this dairy industry |anguage,
and the dairy industry is all that anyone focuses on at
federal hearings. There is sone dairy farners who believe
that mlk pricing is deliberately nade conplicated to keep
dairy farmers in the dark about how their mlk is priced.
O hers believe the low mlk prices are part of an effort
to displace farnmers fromtheir |and.

Not hing | am presenting here is intended to
di srespect the inpressive credentials and hard work of the
trained experts who have shared their skills to organize
and participate in this hearing, but | can state
unequi vocal ly that average dairy farners, |ike nyself, are
really sick of the decades-long pattern at federal
hearings where no nention is ever nmade of figuring out why
such highly qualified, smart people, inside and outside of
governnent, cannot or will not figure out a way for dairy
farners, the salt of the earth as far as | am concer ned,
to get paid a fair mlk price as was recei ved under the
parity systemthat got snuffed out by federal actions
begi nning on April 1st, 1981.

Nat i onal Farmers organi zation reported in |ate
2022, that the parity price for mlk was nearly $64. In
nmy 20s we received a mlk price that refl ected 80% of
parity, which gave us the ability to run our dairy farners
properly. Do the math on 80% of $64 and understand why
U S dairy farnmers are so stressed and are in such a bind

since order reformwas passed.
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Order reformis so defective. It was very soon
after the arrival of component pricing that paynents from
governnent prograns |like MLC and DMC becane part of the
dairy econom c | andscape, as destitute dairy farners
struggl ed harder than ever to cash float.

It is noteworthy that the governnment paynents, as
much as farners appreciate getting them are insufficient
to bring anyone's mlk check the | evel of solvency farners
have a right to expect based on the real value of their
cows' mlKk.

The dairy farnmers plight has gotten nuch worse
with the current hyperinflation and the staggering debts
dairy farnmers now carry fromyears of mlk prices bel ow
cost of production, debts that nust now be repaid.

| am aware of the objections raised as to why
parity is no |onger a Federal MIk pricing option, but I
will affirmthe noral necessity to bring our Anerican
dairy farnmers' mlk price up to a level that allows us to
pay our bills, care for our cattle and our farns, and
provide for our famlies and conmunity.

Why are sone dairy farnmers receiving mlk prices
as low as $12 and few nmuch above $18? Those are mlk
prices we were paid decades ago, and those prices didn't
go very far then, either.

How wi || this hearing acconplish -- fix the broken
mlk pricing fornula for the farners to give us a living
wage mlk price? Wen was the last tinme U S. dairy

farmers were given a cost of living adjustnent? How are
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dairies supposed to dig out fromthe debt and cover basic
farmand famly living expenses if Make All owance

i ncreases for processors take nore noney away fromthe
paltry mlk checks, that are al so being drained by higher
transportation charges and the incessant nonetary
henorrhage of capricious market adjustnent feeds that are
never included in DMC paynents?

These unconscionable m |k prices continue to bring
many dairy farnmers to despair. The strain fromthese dire
financial problens is very hard on farners. It does not
matter where the farner ml ks the cows, or the breed of
cows, or the size of the herd. Dairy farnmers cannot nake
it on such low mlk prices that suck the |ife and hope out
of our American dairy farm ng cl ass.

What is done to us al so decimates our rura
comunities that are now |l aid waste by over 40 years of
degrading mlk prices that have ruined nmarriages, divided
famlies, and destroyed famly farnms of all sizes, that
were often passed down through generations, along with
spreadi ng the attendant financial fallout that has totally
wi ped out vital |ocal support businesses and productive
rural infrastructure that is critical for national
security.

National policies that harmdairy farnmers wll
i nevitably harm consuners. Wile the devastation that has
created soci oeconom ¢ mayhem across Anerica's dairyland is
everywhere, the prine victins of |owball Federal mlk

pri ces have been the traditional, local, small to md-size
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dairy farnmers who were targeted for extermnation in
Ni xon's infanmous Fl ani gan report.

Fl ani gan has been the driving force for all that
is wong with federal dairy policy, and there is nuch that
iIs wong. Many politicians running for election insist
t hey are concerned about the small to md-size dairy
farmers. The question is, will they support costs of
production m |k pricing policy changes those sized dairy
farms need to stay in business?

| do not profess to be an expert on mlk pricing,
but I am an expert on what it's |ike being ripped off by
federal mlk pricing policy since April 1st, 1981, and
being forced to live in dire straits doing w thout the
nost basic farminputs, and w thout enough noney to
provi de adequately for ny famly, or participate in the
U.S. econony as a nenber of the m ddl e cl ass.

My famly is one of thousands of dairy farnmers who
were told by various dairy industry experts that farners
i ke us deserve to go out of business because we were not
efficient and did not understand econoni es of scale.

MR. HILL: M. Cochran -- excuse nme, Ms. Cochran?
Can you pl ease slow down a little bit? You are picking up
speed, and we need to have everything transcribed by the
court reporter.

THE WTNESS: Sorry. Yes, | will do that.

When order reformwas inposed on us by Congress
with the help of block voting by Capper-Vol stead Dairy

Cooperative, governnent officials ignored what Judge
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WIlliam Satchel stated in his order and opinion for

St. Al bans Cooperative Creanery, Inc., v. Qickman,

99 CV 274, which was that dairy farnmers could not sustain
the projected financial |osses that were going to hit them
when 1B was i npl enent ed.

The entire process of Federal Order reformrenmains
mred in injustice fromthe initial nmandate under the FAIR
Act through Secretary Dan dickman steanrolling 1B onto
dairy farnmers who already indicated their preference for
1A by a large majority.

Former dairy farnmer and current Farm Wnen United
Chai rman of Policy Devel opnent Gerald Carlin has this to
say about the hearing goals, and | quote, "If the goal of
the federal governnment and the USDA in particular is to
destroy the famly dairy farm USDA dairy policy should
continue on its course, as it has been very effective in
destroying the traditional dairy farm |f the goal of the
USDA is preserve the traditional dairy farm dairy policy
nmust nmake a 180-degree change to nmeke dairy farners' cost
of production a foundation of future mlk pricing.

"The Federal M Ik Marketing | nprovenent Act of
2007, 2009, and 2011, authored by dairy farnmers Arden
Tewksbury and Gerald Carlin, and introduced in the U S
Senate by the | ate Senator Arlen Specter and Senat or
Robert Casey, addressed costs of production in mlk
pricing, which is exactly what dairy farners need."

The Federal M|k Marketing | nprovenent Act
recently revised by M. Tewksbury and M. Carlin now deal s
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with excessive mlk check deductions by dairy
cooperatives, requiring themto pay the full announced
FMMO mi ni mum price w thout deductions.

On April 5, 2023, Anerican Farm Bureau Federati on
stated in a letter to Secretary Tom Vil sack that the
average dairy farmer in the U S. |ost $6.27 per
hundr edwei ght in 2021, with dairy farners m |l king 50 cows
| osi ng over $21 per hundredwei ght. These figures were
taken directly fromthe nost current USDA ERS m |k
production costs and returns per hundredwei ght sol d.

On May 1, 2023, USDA ERS, quote, "erased and
replaced," end quote, the figures for 2021 by dramatically
| owering cost estimates from $27.50 per hundredwei ght to
$24. 04 per hundredwei ght, with no explanation given. This
was not the first tinme USDA ERS pl ayed the quote, "erase
and replace card. In 2018, they also | owered 2013 t hrough
2016 cost production figures," end quote.

Behavior like this, at the very least, calls ERS
figures into question, and at worst, renders themtotally
unreliable. Parity is the best econom c indicator of a
dairy farnmer's ability to participate in the real econony.

Everyone bends over backwards to justify
Make Al l owances for dairy processors, while the dairy
farmer's costs of production, which are based on real
foundati onal econom c needs, are ignored.

| amrem nded of what New York dairy farnmer Bob
Whr stated many years ago under Order Reform when he

attended a Cornell Cooperative Extension neeting
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concerning dairy farm managenent issues. Addressing the
presenter, M. Whr said, quote, "I do not need you to
tell me how to manage ny dairy farm \Wiat | need is for
you to tell nme how to nmanage ny dairy farmw t hout any
noney. "

A Pennsyl vania dairy farmer insists that he should
be allowed to send out his ow bill for his mlk and get
paid for it, because the federal systemisn't getting the
j ob done. Can anyone disagree with his |ogic?

It is no secret that Agri-Mrk Cooperative drew
stark attention to the depths of depression dairy farners
routinely face frominadequate m | k checks when the co-op
| eadershi p decided to include the infanmous nental health
letter with the m |k checks. Elected officials and farner
advocates worry about farnmer suicide risk. The need for
suicide help lines would drop precipitously if dairy
farmers were paid an equitable mlk price.

Dairy farmers' | osses continue to be staggering
under the current federal pricing nethodol ogy.

Progressive Agriculture Organization's Arden Tewksbury has
stated consistently that since passage of the 2014 Farm
Bill, when the mlIk prices collapsed to | evels from which
t here has been no recovery, the dairy farnmers are in
uncharted waters with | osses around $19 billion in 2015

al one, while NWPF testified at a House Ag Comm ttee
Hearing in May of 2016 that dairy farnmers | ost about

$20 billion in 2015.

M. Tewksbury maintains that the annual | osses
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dairy farnmers have been suffering since 2015 are steady,
around $10 billion to $12 billion each year. These are
staggering financial |osses that rip through the rural
econony when factored by a nultiplier of five. 1Is it any
wonder that dairy farnmers are being driven out of business
by federal mlk pricing schenes which will seem ngly be
preserved al ong the sanme lines when this hearing is over?

Farm Bureau President Duvall's April 2023 letter
opposi ng an increase in processor Make All owance is
remar kabl e because it is rare to have such a prestigi ous
farm organi zati on publicly acknow edge the brutal extent
of the financial |osses federal mlk prices are inflicting
on dairy farners.

It is time for a federal dairy hearing to allow
the issue of lowmlk prices to be discussed and finally
address the unjust way Anerican dairy farnmers are expected
to operate nodern dairy farns with insufficient noney.

THE COURT: M. Cochran, that is an anazingly
conprehensi ve report, and very heavy, very dark. | amso
sorry.

THE WTNESS: Thank you, Your Honor

THE COURT: [|'mglad you have taken it upon
yourself to speak, especially for those who are not in a
position to do what you have just done.

THE WTNESS: | appreciate that.

THE COURT: Is there anything el se you would |ike
to add before | invite questions fromthose who are here

in this roonf
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THE WTNESS: No. |I'mjust so grateful to be able
to speak, and |I think what we have to understand is this
side of dairy issues is not allowed to be tal ked about.
And we have a | ot of people suffering, a |lot of people in
pain, and they have to be able to be acknow edged and to
speak about this and what these fornulas have done to
their famlies and their farnms since 1981

THE COURT: | have to | ook at ny notes and
remenber, are you in Maryland now? No, now you are in
Pennsyl vani a.

THE W TNESS: I n Pennsyl vani a now, yes, Your
Honor .

THE COURT: \Wen you say that people are not
allowed to tal k about these oppressive conditions, are you
speaking primarily of what you have observed in Mryl and
and Pennsyl vani a?

THE WTNESS: It's consistent. |t does not matter
if you are talking to soneone from California, Wsconsin,
M nnesota, Vernont, Louisiana, Florida, Virginia,
Pennsylvania. This is a universal problemfor dairy
farmers in the United States, since these policies, the
gl obali zati on of dairy, overtook what in the past was a
very beni gn and benevol ent system [|'mnot saying it
woul dn't have needed to have sone tweaks. W definitely
were at a point that sone -- maybe sonme overhaul was
necessary, but this is just brutal. This is a pilgrim

This is an exterm nation of people who feel --

many of our farmers -- | think one of the earlier farmers
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spoke about this -- we have a |l ot of people who are
m | king cows right now, not just in Pennsylvania but other
parts of the country who are plain people, and taking care
of animals and farmng is very nuch a part of their
religious expression. So they are suffering acutely
because they feel threatened that they can't fulfill what
they consider to be God's call to themto farm

THE COURT: Understood. I'mgoing to invite
guestions fromthose who are here.

|"msorry you can't see ne, and you can't see who
else is here, but the gentleman who's cone to the podi um
and has a m crophone is M. Mltner.

M. MIltner, would you identify yourself, please?

MR M LTNER: | will, Your Honor.

CROSS- EXAM NATI ON

BY MR M LTNER

Q Ms. Cochran, ny nane is Ryan Mltner. [|'m an
attorney, and | represent Select MIk Producers, a
cooperative of dairy farners in the Mdwest and the
Sout hwest. Thank you for your statenent today.

A Thank you.

Q My question is, the last two tines that USDA
changed Make Al |l owances, the cooperative | represent, and
others, filed a | awsuit agai nst USDA, and we argued t hat
USDA di d not take into account farmcosts. And in both
i nstances, the Courts rul ed agai nst us.

And | wonder, | don't -- not asking you for a

| egal analysis, but with those chall enges havi ng been nade
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and you raising simlar issues, do you have any
suggestions for the people in this room about how your
concerns can better be taken into account by the people

that are going to nake a decision here?

A | really would have to read the Court record on
that. |'mnot sure what was the basis for their findings
on that.

| just know that it's hard for nme to believe that
the original intent of Congress was that Capper- Vol stead
woul d be used to put us in a straightjacket and that the
‘37 AMAA woul d be used to undermne stability for farm
famlies by destabilization of our ability to pay our
bills.

| mean, let's be honest, we have to have stable
dairy farns before we can equitably nove a drop of mlk
out of that bul k tank. And when the trucks cone up, and
"' mone of the farners, |I'mbeing bled on expl osive
increase in transportation. Ckay?

W have -- and I'lIl use the termagain, we have
predatory pricing and predatory marketing of mlk, and we
have a class of people who are afraid to speak up.

| was in tw different neetings wwth farnmers and
tried to tal k about sone issues. | did not get one farner
to speak up because they were afraid. They are literally
afraid that they will lose their market by speaking up

about these issues.

So | don't know. | can't say. | know sonetines
the Court will decide in a certain way because it's
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specifically related to how the statute is witten, or
maybe it's a Constitutional issue.

But anyone with any decency, even if you | ook at
t he Canadi an system which sone people | ook at, there was
an effort to make sure the farnmers' needs were covered,
and the processors' needs were covered, and the retail
needs were covered, and that's what the Canadi an consuner
had to deal with. And | know they had a different system
fromours.

But the reality is, you know, how | ong can you
abuse dairy farnmers? | nean, is it really the intent to
just have robots on farns and get sone mlk, but nostly go
to maybe t hese repl acenent products, that |I'm sure those
of us on the call here do not believe should be called
mlk. You ve got to take care of your farners.

How can we take care of our cattle and our
envi ronment and our communities if we are so puni shed by
these low mlk prices?

Q Thank you.

You nentioned the Capper-Vol stead Act and that you
have spoken with farners that are afraid of losing their
mar ket s.

A Correct.
Q And t he Capper-Vol stead Act applies nostly to
cooperati ves.

Are you a nenber of a cooperative?

A | am

Q Ckay. And the farmers you spoke with, | assune
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they are cooperative nenbers al so?
A That is correct.

Q Ckay. | won't ask you to share the co-op that

they are nenbers of, but | thank you for your tine today.

THE COURT: Thank you.
THE WTNESS: The intimdation -- | just want to

| eave this. It is intimdation that is making it

i npossi ble for Anerican citizens to engage in the process
of what our nation is supposed to provide us, the ability

to speak and to have a renedy -- renedy for these abuses.

THE COURT: |I'mnow going to invite the
Agricul tural Marketing Systemto ask questions of you,
Ms. Cochran.
CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Ms. Cochran, this is Erin Taylor from USDA.

2023

| do -- | do really appreciate -- on behalf of the

Secretary, | want to express our appreciation for you to
cone today and testify and provide your thoughts for the
record so he can consider those.
You nentioned you were in Pennsylvania. Can |
ask, how -- how many cows you all mlk up there?
A We are now at about 65 cows. \When our children

were all at home, we were close to 300. But naturally

with our aging and just with the difficulties, we just had

to cut down. | nean, it's -- we're right at about 65 cows

right now, and a proportionate nunber of youngstock.

Q | mssed that last part, what did you say? A
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portion of what?

A. Ch, a proportionate nunber of heifers and cal ves.
Q Ckay.
A | can't give the exact nunber.
Q Sur e.
And where does your m |k go? How far?
A. There again -- since |'mnot near ny records, |
really can't say exactly where it's going. | do know that

our mlk has to go a great distance sonetines to get a
mar ket, and that's contributing to these punitive hauling
rates.

| know that everybody involved with ny co-op and
the other network that we're working with are 100%
commtted to what was the original intent of
Capper-Vol stead. They are doing their best under very,
very difficult circunstances.

Leadership in the co-op has conplained in the past
that it's difficult when you are predom nantly dealing
Wi th spot markets with these prices, basically because the
large units are selling under class. | nean, that's been
a major problemfor our mlk shed.

Q Ckay. Wwell --

THE COURT: Wbuld you expl ain what you nean, the
| arge units are selling under class?

THE WTNESS: Well -- and there's probably people
in your roomwho would do a better job, but I nean, the
volume of mlk that is handl ed by sone of the huge co-ops

right now, they are marketing behenoths. And small co-ops
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|i ke ours, we often were able to do a little better on a
spot market.

But there again, this atnosphere of intimdation
is intimdating i ndependent markets, also. | know
excl usive supply contracts, you know, | can't get ny mlKk
into a market if they have signed paperwork with the | arge
co-ops, the nega co-ops. And they are basically under --
there's the word -- intimdation, not to take any mlk
from outside their network.

And | w il nmention that a lot of this informtion,
many of us dairy farners we're hoping would cone out if
Senator Gllibrand's JO Report had been allowed to go to
the next level. And there again, we needed that
i nvestigation to go forward. There is information that
needs to be brought forth by federal authorities that is
not comng out, and we -- we don't know what el se to do.

We can't handle this level of intimdation and put
pressure on the market by noving mlk when all the outlets
are closed, so we have to drive great distances and pay
t hese hauling rates.

So these co-ops have so nuch m |k under their
control, whatever the class price is, they can -- they can
cut us out.

THE COURT: Thank you for adding that.

Ms. Taylor, back to you, please.

M5. TAYLOR: That was all the questions | had.

| do appreciate that context, Your Honor.

And, Ms. Cochran, again, thank you for joining us
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t oday.

THE WTNESS: Appreciate the opportunity. And
that's why | say, it's wonderful to be able to be treated
legitimately, that our problens matter and that we can
speak in a public forumlike this.

THE COURT: Yes. W're very appreciative and
grateful that you did so. You -- you spent a lot of tine
preparing this statenent. You have probably lived with it
for years.

THE WTNESS: Well, 1'lIl be honest with you,
think it's living with it, because if you could see -- |I'm
very inconpetent with technol ogy, and if you fol ks who are
so skilled at it, could see what ny conputers, and ny
printers, and ny software has done to ne over the past
four days, you woul d be anazed at what | went through,
so -- that's because | live it.

THE COURT: And now it's preserved in the record.

THE WTNESS: Well, that is -- that is a great
bl essing. Not just for ne, but for all these farners I'm
al l udi ng to.

THE COURT: Thank you so nuch, Ms. Cochran.

THE W TNESS: Thank you, Your Honor.

M5. TAYLOR: Ckay. Your Honor, that was the |ast
of our dairy farnmer witnesses for today. And | think
we're nearing our 3 o'clock tine, so it did take nost of
t he three hours.

THE COURT: M. Brown.

M5. TAYLOR. So | think M. Brown will be com ng
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back to testify whenever that |ovely day is.

THE COURT: | hope he wants to.
MR BROMN: | don't think I have a choice. | have
been with all ny friends here for over a nonth. | can't

I magi ne not bei ng back agai n.

THE COURT: Al right. Then if there's nothing
further fromany of you, | have a statenent for you.

Do you want to stand up for a mnute and stretch?

Ckay. So we all know that today is Septenber 29.
Thi s hearing, considering proposals to change the Uniform
Pricing Fornulas wthin Federal M|k Marketing Orders, is
recessed today, Friday, Septenber 29, 2023, at 3:00 p.m,

because | think it will take nme until -- well, that's
seven mnutes, |'ll perhaps revise that -- but today no
later than 3:00 p.m |I'mreading this statenent at

2:53 p.m now.

Recessing the hearing now allows sufficient tine
for enployees to travel honme and to ensure hearing records
are secured as part of our preparations for the
possibility of a |lapse in appropriated funding. These are
good governnent steps being taken in the event of a
possi bl e | apse in funding.

Wth regards to continuance, this hearing is
pl anned to reconvene on Mnday, Cctober 2, 2023, at
8:00 a.m, unless there is a |apse in appropriations
resulting in an extended recess of the hearing.

If the | apse in appropriations ends on or before
Cctober 7, 2023, which is a Saturday, this hearing wl|
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reconvene at 8:00 a.m on the next business day, 24 hours
after the legislation funding the governnent is signed by
the President. For exanple, if legislation is signed at
1:00 p.m, on Tuesday, Cctober 3, 2023, the hearing wll
reconvene at this |ocation, where we are now, 502 Event
Centre, Carnel, Indiana, at 8:00 a.m on Thursday,

Cct ober 5, 2023.

If the | apse in appropriations extends beyond
11:59 p.m, Saturday, Cctober 7, 2023, the hearing wll
reconvene on a date to be announced on the USDA AMS Dairy
Program website, and through the other public nethods
identified in 7 Code of Federal Regul ations,

Section 900. 4.

Proponents participating in the hearing have been
made aware and understand the process for reconvening this
heari ng.

|"mgoing to go off record for a nonent at
2:56 p.m Don't leave yet. |'Il go back on to finally
cl ose us, recess us. So off record at 2:56 p. m

(An off-the-record discussion took place.)

THE COURT: We're back on record at 3:01 p. m

The reason we're back on record is we want to
address the exhibits that M. Brown identified prior to
lunch. We didn't finish his testinony, but we can
certainly deal with these three exhibits.

M. Rosenbaum

MR. ROSENBAUM  Yes, Your Honor, Steve Rosenbaum
for | DFA
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| would like to nove into evidence Hearing
Exhi bits 275, 276, and 277.

| want to note that Hearing Exhibit 277 exists in
two formats, one is an Excel spreadsheet which has been
posted to the website, and the other is a PDF of that --
of that spreadsheet. And so | would Iike both versions to
be deened admitted.

THE COURT: Understood. And | presune that your
Excel -- your Excel spreadsheet previously submtted was
identified as | DFA Exhi bit-49A?

MR ROSENBAUM That's correct, Your Honor.

THE COURT: All right. |Is there any objection to
what M. Rosenbaum has requested?

There is none. Exhibit 275 is admtted into
evi dence.

(Exhi bit Nunmber 275 was received into

evi dence.)

THE COURT: Exhibit 276 is admtted into evi dence.

(Exhi bit Nunber 276 was received into

evi dence.)

THE COURT: Exhibit 277 is admtted into evidence.

(Exhi bit Nunber 277 was received into

evi dence.)

THE COURT: And in this case, the electronic
version, which has much nore utility in many ways, is al so
part of the evidence. That is |IDFA Exhibit-49A

| would nention also the IDFA nunbers for the
ot her two docunments. Exhibit 275 was al so | DFA
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Exhibit 37, and Exhibit 276 was al so | DFA Exhi bit 49.

|s there anything further? This hearing is now
recessed. It is 3:03 p.m on Septenber 29, 2023.

Thank you, all.

(Wher eupon, the proceedi ngs concl uded.)
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Novenber 16, 2023

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
Certificate No. 11613
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