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THURSDAY, SEPTEMBER 14, 2023 - - MORNI NG SESSI ON

THE COURT: M. Rosenbaum

( CONTI NUED) DI RECT EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.

M. Dedong, | believe you describe your conpany in
your testinony as being the | argest manufacturer of
American cheese in the United States; is that correct?

A. Correct, including our joint venture plants. That
I ncl udes our joint venture plants.

Q And Anerican cheese i ncludes cheddar cheese; is
that correct?

A Yes.

Q Now, and | believe your testinony was you have
five plants; is that correct?

A. Fi ve cheese pl ants.

Q And did all of those five cheese plants
participate in Dr. Stephenson's survey of 2022 cost of
manuf act urer ?

A Yes. They did.

Q And was there any effort by your conpany to
mani pul ate the subm ssion in a way that woul d have nade
the nunbers different than reality?

A. Absol utely not.

Q And how long did it take to conpile the nunbers to
provide to Dr. Stephenson?

A. | think it took well over a nonth. Qur accounting

TALTY COURT REPORTERS, INC. 3742
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team and our plant controllers were tasked with the
process of collecting the information. G ven that they
have ot her jobs that are very busy, they couldn't
obviously do it all in one shot. So over the course of
over a nonth, they collected the information, conpiled it.
W reviewed it, |ooked for -- |ooked for anything that
could be wong. And once we felt confortable that the
nunbers -- the nunbers | ooked right, we submtted it to
Dr. Stephenson.

Q Now, two of those plants on which you submtted
data actually are joint ventures between your conpany,
Dairy Farnmers of Anerica, and Select MIKk; is that
correct?

A That's correct.

Q And you did submt data for those plants as part
of your participation in Dr. Stephenson's survey, correct?

A. Yeah. Those were two of the five plants we
subm tt ed.

Q Ckay. Now, | would like to just -- which of your
plants is the largest plant in terns of, you know,
poundage?

A The Sout hwest Cheese plant, which is a joint
venture plant, as far as |'maware, is the | argest cheese

manuf acturing facility in the world as far we know.

Q Do you have a plant in Idaho that nmakes barre
cheese?
A Yes, we do.

Q Did that plant participate in the Stephenson

TALTY COURT REPORTERS, INC. 3743
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survey?

A Yes, it did.

Q And what's the size of that plant conpared to
ot her barrel plants?

A As far as we know that's the |argest barre
processing facility in the world.

Q And what's your newest plant in terns of nost
recently built plant that's actually operational ?

A. So that would be our joint venture plant in

2023

St. Johns, Mchigan, and that thing was fully conmm ssi oned

around 2020.

Q And did that plant participate in the Stephenson

survey?
A It did.

Q And to the extent you have ol der plants than that,

have you invested noney in their nodernization over tinme?

A. Yes, we have.

Q Now, you provided -- in your testinony, you said
that you really only had one plant, the Twin Falls plant,
t hat was operational in 2006 and that had operations that

really today are still conparable to what was bei ng done

in 20067
A Correct.

Q And you put in sone information about various

specific costs of production increases that that plant has

experienced in various, if you wll, line itens of
expense; is that correct?
A Yes.

TALTY COURT REPORTERS, INC.
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Q And you didn't, in your testinony, set forth what
the total increase in costs of production have been on
a -- on a percentage basis since 2006.
But do you have that nunber?
A Yes. Wien | took our total costs for 2008 and
di vided them by the cheese pounds that were produced,
versus doing the same thing for 2022, where | took the

total cost allocated to that plant, divided by the cheese

pounds produced, | cane to just slightly over 50%

I ncrease.
Q Is it literally sonething between 50 and 51%
A Yes.

Q And that's the total increase on a percentage
basis, in the cost of production, in the Twin Falls plant,
from 2008 to 2022; is that correct?

A Correct. That's how we have it in our books.

Q Ckay. And is that a nunmber that relates to cheese
pr oducti on?

A. Yes. This plant only nakes cheese. It sends its
whey to another facility.

Q Now, you have testified that the current
Make Al l owances are substantially |ower than what you
believe to be the actual current cost of manufacture; is

that fair?

A Yes.

Q So why is it under those conditions that conpanies
have still provided sone | evel of investnent in their
pl ant s?

TALTY COURT REPORTERS, INC. 3745
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A. In ny experience in the industry, and doing
financial analysis for plants, analyzing the return on
i nvestnent on Geenfield plants, | think a |lot of what is
happening i s conpani es are | ooking for escape val ves
outside of the regul ated system that can include not
pooling, only partially pooling, and it can al so incl ude,
direct contracts with mlk handl ers that are not
necessarily in line with the Federal Order pricing.

How | understand it, that m |k processors and
handl ers can agree to any -- any mlk pricing, it could be
$0. 05 a hundredweight, it could be a hundred dollars a
hundredwei ght. The m |k handler is still obligated to the
pool if they are pooling, but they can agree to any supply
contract they see fit.

Q And that would in particular be a cooperative
that's permtted to reblend in ternms of how much they
actually pay their farners, correct?

A. Cooperatives, fromny understandi ng, have the
ability to rebl end.

Q Ckay. And are people building facilities that are
simply physically | ocated outside the Federal O der system

as well?

A. Yeah, that happens. There's -- in Idaho, for
exanple, there's been plants built over the years there.

Q Ckay. So, you know, if those opportunities exist,
why do you still care about having the Make Al l owance nade

nore realistic?

A. Well, | think in Idaho, even though we're not part

TALTY COURT REPORTERS, INC. 3746
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of the Federal Order system | think the Class IIl and IV
prices are very nuch benchmarks, they are |ike the gospel.
Everybody is | ooking at what the Class II1I/1V price is,
what the Cass IV price is, and they -- they | ook at that
as one of the nost critical ways to benchmark where their
prices are. And also, our joint venture plants are in the
Federal Order system and we have a nmjor stake in those
as wel .

Q And, you know, what are the -- if the benchmark is
a bad benchmark because the Make Al | owances are too | ow,
you know, what's the effect of that?

A. Well, | think one of the problens is it can create
an incentive to just always live outside the pool. It
gives | think farnmers an unrealistic expectation for what
their mlk is worth in any mlk sheds. And | think it's
al so unfair to any -- any conpany that is pooling their
mlk, and is on the hook for those prices when in sone
mlk sheds it's just very, very difficult or inpossible to
use Class Ill as a real world benchmark.

MR. ROSENBAUM  Your Honor, the witness is
avai l abl e for cross-exam nati on.
CROSS- EXAM NATI ON
BY MR M LTNER:

Q Good norning, M. Dedong.

A Good norni ng.

Q |"'mRyan MItner. | represent Select MIKk
Producers.

| wanted to ask sone questions about & anbia's
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various plants and joint venture, if | could.

You nentioned that all of themparticipated in

Dr. Stephenson's, what | guess we're calling the 2021 and

2023 reports; is that correct?

A
Q

coul d.

o >0 > O P

A

Al l of the ones that produce cheese.

So let's go through what the plants produce if we

Sout hwest Cheese, do they produce cheese?

Yes, they do.

Do they produce barrel cheese?

Qur only barrel facility is at Gooding.

s in where?

Goodi ng, | daho.

Goodi ng, okay.

Does Sout hwest Cheese produce 640-pound bl ocks?

| don't want to get into proprietary infornmation

about our exact formats, but all of our plants are bl ock

pl ants except for the Goodi ng plant.

Q
A

are all

O > O

A

Does it produce 40-pound bl ocks?

|"mnot going to get into the exact m x, but they
bl ock format.

Does Sout hwest Cheese produce dry whey powder ?
No.

Does it produce whey protein concentrate?

Al'l of our plants only produce whey protein

concentrate. W don't make any whey powder.

Q

Nat i onal

Does Sout hwest Cheese report any sales to the

Dai ry Product Sal es Report?

TALTY COURT REPORTERS, INC.
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A. | believe all of our cheese plants that make
cheese that neet the technical requirenents to be reported
to the NDPSR, report into NDPSR

Q Wul d that include Sout hwest Cheese, does it
produce products that neet the specifications necessary to
report to the NDPSR?

A. | believe all of our plants neet those
requirements in sone way.

Q When you say neet the requirenents, they do report
sal es of sone products?

A Yes.

Q That woul d i ncl ude M dwest Cheese?

A. Yes, by default.

Q I n 1daho, you nentioned a plant in Gooding and a
plant in Twin Falls.

| s there one nore cheese plant or two?

A. There's one nore. It's in Blackfoot, |daho.
Q You said that only Goodi ng produces barrels.
So does that nmean that Bl ackfoot produces bl ocks?
A Yes.
Q And Twin Falls produces bl ocks?
A Correct.
Q Do those plants report to NDPSR?
A. | believe so, that they do make products that

woul d be reported.

Q So G anbia Nutritionals is a nenber of |DFA,
correct?

A Correct.

TALTY COURT REPORTERS, INC. 3749
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Q And your testinony today is just for d anbia
Nutritionals, it's not |IDFA testinony, right?

A. | amrepresenting G anbia here.

Q Sonme wi tnesses have -- in the hearing have shared
quite a bit about their actual manufacturing costs and
sone have given percentages and ranges simlar to what you
have done thus far.

s Ganbia willing to discuss its manufacturing
costs on the record, at least as to those plants that are
subj ect to FMMO regul ati on?

A. Not to the one | have described. And also, | am
very sensitive to our joint venture partners, for our
M chi gan and the Sout hwest Cheese plants especially, to
not divul ge any proprietary information.

Q Did you ask the joint venture partners if they
woul d be in agreenent to share any information about the
plants that USDA m ght find rel evant?

A. No, we did not, to ny know edge.

Q On page 4 of your first statenent, you
testified -- this is at the end of the first paragraph,
"When these Make Al l owances are not nai ntai ned, as they
haven't been in 15 years, we can expect to see narket
di stortions and further real world variances versus the
USDA announced cl ass prices."

Can you -- | know you have tal ked about sone
I ssues you have seen. But what exactly would you
categorize as a market distortion or a real world vari ance

that is of concern to d anbi a?

TALTY COURT REPORTERS, INC. 3750
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A. So ny figures starting on page 15, | calculate the
di fference between mail box prices and the uniformprices
at test in four orders/mlk sheds. And these weren't
cherry-picked. | just picked three nmultiple conponent
pricing orders | was famliar wth and put those in ny
analysis. And they all show a clear trend of actual
mai | box prices decreasing versus the Federal Order prices
at the uniformprice at test, and |I picked specific PPD
zones that | thought were representative where there were

| arge concentrations of dairies. And you can see that the

prem uns versus -- the mlk premuns versus the uniform
prices at test have been collapsing in every -- every area
| anal yzed.

Q So a decrease in the mail box price relative to the

uniform price you characterize as a narket distortion?

A Yes. Because it is showng that in many mlk
sheds, the Federal Order prices are not reflective of how
much noney can be generated through the sale of dairy
products. And in that case, when there is not enough
revenue being generated by the mlk processor, the mlk
price has to go |ower and eventually go |ower than the
Federal Order prices to clear the market.

Q So certainly the mlk price itself plays a major
role in the mail box price, but there are a nunber of other
factors involved with the mail box price, correct?

A Yes.

Q It would include hauling costs the producer pays,

correct?

TALTY COURT REPORTERS, INC. 3751
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A. Yeah. So hauling cost is an interesting one.
have seen hauling costs go up substantially. Before
cane to this hearing | did sone cal cul ati ons | ooki ng at
the Producer Price Index for truck hauling. | estimte

t hat bet ween 2008 and current, that there has been about

50%in inflation in hauling costs.

So just doing sone -- doing sone reverse math,

let's say that a typical hauling cost was $0. 60 per

hundr edwei ght today. That would inply in 2008 the hauling

costs woul d have been about $0.40. So just roughly

speaki ng about $0.20 of that could easily be hauling,
know, plus/mnus. So | think that's definitely part of
the picture, why we see declining nmail box prices versus

the uniformprice at test. But it doesn't get anywhere

close to explaining the full collapse in what these graphs

are show ng.

Q Wien you tal k about a $0.60 hauling cost, is
that -- is that just a hypothetical cost you used for

illustration, or is that a | oaded cost per hundred mles

per hundredwei ght, or what is that?

A Yeah. So | got to that nunber before | left for
the hearing. | asked our director of m |k procurenent,

just ball park, what he thought a typical haul cost was in

| daho for a direct shippers, and he bal |l parked and thought

it was around $0. 60 per hundredwei ght.

Q Did you ball park that for Southwest Cheese?

A No, | have not. W are not in charge of the mlk

procurenent for that plant.

TALTY COURT REPORTERS, INC.
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Q And you have no visibility to that at all?
@ anbia has no visibility to those costs?

A | have not seen that information.

Q | f the hauling costs in the Southwest were
substantially higher than what is -- what you found in
| daho, woul d that surprise you?

A. It is my understanding that sone of the dairies
can be far away in the Southwest. But that's also true in
| daho, too, so I'mnot sure how big of a difference there
woul d be.

Q How far is the average producer from one of
d anbia's plants in | daho?

A. | couldn't tell you that information. | know that
there are sone relatively close and sone very, very far
awnay.

Q And am | correct that nost of the suppliers to
A anbia's plants in Idaho supply all of their mlk to a
d anbi a pl ant?

A. Ask that question one nore tinme to nake sure
understand it.

Q Sure. The farms that supply danbia's plants in
| daho, are those producers generally shipping all of their
mlk to one danbia plant?

A. |"mnot sure that's necessarily the case. | think
we have sone producers who mght ship to sone additional
processors, |ike non-d anbia, and we can nove m | k around
bet ween our plants, where dairies can go between plants

dependi ng on how our procurenment teamdirects those | oads.
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Q Ckay. So does the producer have a contract with
A anbia to supply mlk directly?

A. |"mnot going to get into proprietary infornmation
about the contracts we have with our patron mlk
suppliers.

Q I"mjust -- I'"'mnore interested at this point in
whet her your producers essentially agree to contract their
full supply to 4 anbia.

A. | would say in nost cases that's true, but | can't
say in every case that's true.

Q And that's different than what generally happens
for a cooperative producer, correct?

A. | "' mnot sure how a cooperative would handl e that.

Q Do you know that -- do you understand that in a
cooperative, the hauling costs incurred by all of the
nmenbers are generally shared in sone manner across the
entire cooperative?

A | have heard that said before.

Q And that those hauling costs are deducted then
frommlk i ncone revenue for that producer? You
under st and t hat ?

A Yes. Those costs have to be paid sonehow

Q So you understand that for a cooperative producer
suppl yi ng Sout hwest Cheese, even if that were a short
haul , that producers in the cooperative that may have to
nove their mlk |onger distances could pay a | onger a
hi gher hauling cost. You understand that?

A. Yes. And the reverse would al so be true. The

r TALTY COURT REPORTERS, INC. 3754
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farns who are very, very far away woul d have a subsi di zed
haul rate, if I'"mreading your logic right.

Q Wel |, not quite.

That affects the mail box price for all of the
producers in that region, correct?

A Yes.

Q And so to conpare the hauling cost for a d anbia
producer in ldaho is not exactly an appl es-to-appl es
conpari son for a producer in Wst Texas who is a
cooperative producer, correct?

A. Qur wei ghted average hauling cost, | wouldn't know
how t hat conpares to a Sout hwest producer. Maybe it's
nore, maybe it's less, |I'mnot sure.

Q | know you have -- you canme in | think this week
for the hearing, correct?

A Correct.

Q Did you happen to hear M. @Gallagher's testinony

| ast week at all?

A. Unfortunately not.
Q | don't know, if you are not here and you are not
having to listen to us, | don't know if I would call that

fortunate or unfortunate, but I'd like to ask you a couple
guestions about the Figure 5 on page 17 where you have the
West Texas mail box price.

Now, was West Texas sel ected because producers in

that region are in proximty to Sout hwest Cheese?

A. | selected large mlk sheds that had a | ong
hi story where | could anal yze back to 2008. It wasn't
TALTY COURT REPORTERS, INC. 3755
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specifically selected because | was trying to nake a poi nt
wi th that particul ar order.

Q s there a reason why you chose, for instance,
West Texas versus New Mexi co?

A No, but | could do the New Mexico analysis. |
woul d not have a problemdoing that. | did not
cherry-pick one versus the other.

Q Well, let's ook at the figure you did include.

You are supporting the Make All owance adj ust nent
proposed by | DFA, correct?

A Correct.

Q And when fully inplenented, do you have an
estimate as to what the inpact on the blend price or
uni form price would be?

A Vell, two points on that. | w sh we had the USDA
econonetric analysis in hand because | think that woul d
really be helpful for this discussion for all parties.

And | think ny second thought on that is | would

not expect 100% passt hrough of any change in the regul ated

price for dass Ill or IV
Q Okay. Do you want to answer the question | asked?
A Could you ask it one nore tine then?

MR MLTNER M. Pish, could you read that back,
pl ease?

(The question was read back as requested.)

THE WTNESS: | do not have ny own esti nate.
BY VR M LTNER:
Q If the total cost inpact were estimted at about
TALTY COURT REPORTERS, INC. 3756
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$1. 50 per hundredwei ght, would that sound reasonable to

you?

A. As -- to clarify, as the net inpact to mail box
prices?

Q Yes.

A. That woul d be very surprising because | believe

the | DFA proposal for the initial year 2025 is well bel ow

t hat nunber.
Q |"msorry. Didyou say for the initial year?
A. Yes. So |IDFA s Make All owance proposal starts in

2023

2025 and then phases up to the full anmount over the course

of four years | believe.

Q Al right. | was asking about when it's fully
phased i n.

A. When it is fully phased in, | would be -- again,
woul d be surprised if it was a full passthrough, and |
could explain why I would be surprised if it was a full
passt hr ough.

Q Pl ease do.

A Well, for exanple, for a producer shipping mlk to

a manufacturing cooperative who, let's say, nekes

Cass Il or IV products, just because the regulated price

drops, that does not nean that the revenue comng in from

t he sal es of those products drops. So on paper, a

manuf acturer who is -- who has the -- who is benchmar ki ng
against the Class III/IV price, the -- if the Cass IlI
and IV price drop, but the revenue stays the sane, then

t hat nmeans on paper that cooperative has becone nuch nore
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taltys.com - 408.244.1900

3757


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 14, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

profitable versus the Class IIl and IV price are
relatively nore profitable. And since cooperatives' nmain
obj ective, how | understand it, is to return value to
their menbers, in that case, that the producer would end
up in exactly the sane position they were before, other

t hi ngs equal .

Q And that doesn't show up in the mail box the price
t hough, does it?

A. How | understand the mail box price, it is real
world prices that are being paid by m |k handl ers and
processors to producers. So ny understandi ng woul d be
that if the revenue hasn't changed, only the regul ated
pri ces change, that that would be reflected in nmail box
prices.

Q So are you suggesting that the profits froma
cooper ati ve-owned manufacturing plant are paid on a
nmont hly basis to the nenbers of that cooperative?

A. Not necessarily nonthly. How | understand it,
they can be paid in yearly dividends. But | would doubt
nost of these cooperatives would take those extra profits
and send it to a Swi ss bank account or sonething. |
I magi ne that any extra profits generated froma | ower
regul ated manufacturing class price, that those profits
woul d hopefully end up back in the dairy's hands or end up
in new investnents or sonething to that effect.

Q And if they end up in new investnents, again, that
doesn't show up in the mail box price, does it?

A. If it went into new investnents, that would not
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show up in the mail box price, but in theory, that woul d
offer a future benefit to the producers, assum ng that the
cooperative was nmaking a smart investnent decision.

Q Ckay. Let's ask just a nuch nore straightforward,
| ess esoteric question.

| f the West Texas nuail box price dropped by an
addi ti onal dollar over what you show here, what do you
think that neans for Ganbia's ability to acquire mlk
froma local mlk supply?

A. If | accepted your prem se that there would be a
full passthrough, which | do not agree with, but just
accepting the premse of your question -- and it al so
depends on the market prices as well -- if the cheese
price and butter prices and etcetera were high, the
dairies, in theory, could still be nore profitable. So a
huge variable in this is, of course, the market prices
that are driving the mlk prices. But in general, anytine
that the dairies are getting paid | ess, again, assum ng
your prem se, the farnmers are under nore financial stress.

Q Are you suggesting that the farnmers in Wst Texas
and New Mexi co who supply Sout hwest Cheese are going to be
nore profitable if | DFA's Make Al |l owance proposals are
adopt ed?

A. | woul d not suggest they would be nore profitable.

Q On page 6 of your primary statenent, in the mddle
t he paragraph that begins with "additionally," you say
that "sustainability-related costs have al so skyrocket ed.

We have invested in nore sustainable" -- is that packaging
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or packing?

A. | believe its packaging, but |I'mnot 100% sure.
Q Ckay.

A. | got sone help on sone of these internally.

Q And | restart that since | cut us off.

"Sustainability-related costs have al so
skyrocketed. W have invested in nore sustainable
packagi ng, plant upgrades that reduce carbon output and
waste, $2.5 million per unit water polishers that allow
pl ant water to be reused many tinmes over, often nultiple
polishers are required per plant, and investnent in
personnel who nonitor dairies and enforce on-farm
sustainability requirenents.”

For those costs there, how many of those were
requi red investnents by d anbia Nutritional s?

A Ch, boy, | wish John Dardis, our sustainability
vice president, was here. But, in general, | could say
that sustainability is becomng nore and nore critical for
our industry. Qur -- our custonmers are requiring us to
conply with nore sustainability requirenents, and as those
sustainability requirenents increase, it necessitates nore
i nvest mnent on our behalf to neet those requirenents.

Q s there additional financial return to d anbia
fromthose sustainability investnents?

A My understanding is nost of the tine, no.

Q So they are just spending noney, not required to,

but spending noney wi thout an investnent return?

Sept enber 14, 2023

A. That is usually the case. | know that there is a
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| ot of discussion in the industry where we would like to
see our efforts and all of the resources we spend get sone
kind of a return in the marketplace for our -- for our
sustainability efforts. And that's just not danbia. |
think that's an industry-w de thing where we would like to
see a better return on those investnents and the consuners
are aware of the lengths we go to and are hopefully

willing to pay for that.

Q So you are expecting a return from additiona
sal es?
A. W would |ike to, but those returns are not
prom sed, | understand, in nost cases.
Q Nor are the returns fromselling mlk apparently.

Does G anbia track its reduction in carbon output?
A. Sonme of these questions would probably be better
suited to our vice president of sustainability. | do know
t hat we have done anal ysis on our carbon output in our

plants, but I'"'mnot intimately famliar with those

anal ysi s.
Q Does d anbia sell carbon credits?
A. | wouldn't know that. | don't think so, but I

coul d be w ong.

Q The water polishers that are installed that allow
A anbia to reuse water many tinmes over, that reduces the
anount of water you need to purchase, correct?

A Correct.

Q | s there a payback or return anal ysis done on your

wat er polishers to determ ne whether there was a net
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savings in installing those devices?

A. |"msure there was a financial analysis done. |'m
not sure what the net return is. But | know
sustainability was a nmj or consideration in those
I nvest nent s.

Q Furt her down on that page you describe the
i nvestnent in Mdwest Cheese. And you -- | think you're
testifying that the cost to construct that facility was
$470 million; is that right?

A. That is what is published online and publicly
avai | abl e.

Q So it mght not be the actual cost to install it

or to construct it?

A It was ny understanding that the final cost was
close. That could -- it could be a bit over or under
that. | amnot sure. But that was what the press rel ease

announced price was.

Q Ckay. That plant is located in Federal Order 33,
correct?

A Correct. M deast.

Q And the mlk that supplies that plant, do you know
if it's producer mlk on Order 33?

A. The mi Ik handlers in our case have pooling
decision. So we would not be aware of how that mlk is
pool ed.

Q Wll, it seens like an awfully lot -- an awful |ot
of nmoney to invest in a plant regulated by a systemw th

i nsuf ficient Make All owances.
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A. Well, | cannot get into the proprietary mlKk
supply agreenents given that Select is also a partner.
Your -- | don't know if they have authorization to talk
about that. But | have not been given authorization to
tal k about our mlk supply agreenent.

Q Furt her down on page 7 you tal k about d anbia's
efforts to keep costs low. The second sentence reads,

"This includes negotiating the vendors and vari ous

suppliers to get the nost conpetitive pricing, while also

i nvesting heavily in plant equi pnrent and technol ogy to
control costs."

Dr. Stephenson's study, | think, referenced the
ability of operators with nultiple plants to gain
efficiencies in the acquisition of supplies.

Has d anbi a been able to gain additional cost
savings by purchasing in bulk for all of its facilities?
A. That could be the case. | amnot intimtely
famliar with our non-m |k procurenment systens, but |

can't answer that definitively. | would hope so.

Q Further in that paragraph you reference
"recovering biogas fromlost ml|k conponents, heat
exchange systens that take cold water fromthe mlk and
use it to cool other systens in the plant, automation
product"” -- "projects that reduce | abor costs, and ri ght
si zi ng equi pnent . "

And you describe those as investnents in

t echnol ogy, correct?

A. Yeah, investnents to keep our processing costs as

TALTY COURT REPORTERS, INC.
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| ow as possi bl e.

Q So the investnment was nade to reduce the operating
costs within those plants, correct?

A. Yes. There was an expected payback for those
i nvestnents through | ower operating costs.

Q At the bottom of page 7 you start describing why
cheese manufacturers cannot raise their prices to recover
| osses, and you give an exanpl e about cheese manufacturers
raising their overage versus the CVE cheese price and that
gets fed back into the Class Ill protein price, increasing
mlk, correct?

A Correct.

Q Now, d anbia doesn't produce any dry whey you
said, correct?

A Correct.

Q So whatever it prices its whey products for
that -- this argunent, this would not apply to any of
d anbi a's whey, correct?

A. Yes, because it's not part of the NDPSR pricing
system But | would asterisk that in that for whey
protein, we are conpeting in national and gl obal markets,
and we cannot, absolutely cannot, raise our whey protein
pri ces above national clearing prices to recover any
i ncrease in manufacturing costs. W can try, but we're
conpeting globally and -- and within the U S., and we have
limted ability to just jack up our prices because our
costs are higher.

Q That has nothing do with the Make Al |l owance for
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dry whey, though, does it?

A. Whey protein has different -- different
manuf acturi ng costs than dry whey.

Q So it doesn't have anything to do with the cost of
dry whey -- or the Make All owance for dry whey?

A. Well, if you are regulated -- if you are pooling
your m |k and you are paying the regulated Cass I
price, and by default you would be paying the Cass |11l
other solids price for mlk, but you are maki ng whey
protein, you would still have the whey factor in the
Class Il fornula determ ning your mlk cost even though
you are maki ng whey protein. So the whey factor, in that
case, and the dry whey Make All owance is extrenely
i mportant even if you are maki ng whey protein
concentrates.

Q Does d anbia pay its producers based off of the
announced ot her solids price?

A. |"mnot going to get into the details of our pay
forrmul as for our various plants.

Q Ckay. Do M dwest Cheese and Sout hwest Cheese
produce predom nantly 640-pound bl ocks or predom nantly
40- pound bl ocks?

A. |"mnot going to get into the exact product m X,
but it's all in block format.

Q So for a 640-pound bl ock, your -- your exanple
about circularity of pricing would not apply, would it?

A 640- pound bl ocks are not reported. But | would

say that if you were to tell your custonmer that you are
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going to increase the price of your 640s in order to
recover your costs and not have that reported into the
NDPSR system -- so, for exanple, trying to work around the
NDPSR system -- the custoners would not go for that,
because many of our custoners, from ny understandi ng, can
use 40s or 640s, and if the 640s becane too expensive, we
were only raising the price on those, they woul d denand
that they get the cheaper 40s again. So | don't think

t hat appli es.

Q Does d anbia sell at 640-pound bl ocks for
general ly higher than the announced NDPSR price for
40- pound bl ock cheddar ?

A. | can't answer specifics on that question, but in
my time in the industry, | have not noticed a | arge price
di fference between 640s and 40s.

Q Ckay. |'mnow | ooking at page 9 where you are
tal ki ng about d anbia's opposition to elimnating
500- pound barrels fromthe protein price calculation.

You acknow edge that G anbi a doesn't produce any
barrels in Federal Order areas, correct?

A Correct.

Q For the mlk that is brought into the Gooding,
| daho facility, does d anbia pay the federal Cass I
price?

A. We have our own proprietary pay fornula for |daho.

Q What's that formula | ook |ike?

A | -- it's proprietary information. | cannot say
what it is, but it is nmeant to do a couple things. |It's
TALTY COURT REPORTERS, INC. 3766
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nmeant to track our real world plant revenue as best as we
can, and secondly, it's neant to pay a conpetitive price
for our dairies because if we are not paying a conpetitive
price for our dairies in ldaho, our mlk supply wll go
awnay.

Q Do nost of the plants in Idaho have sim| ar

contractual arrangenents to pay a conpetitive price?

A. Yes, we kind of look at all of our plants as one
wholistic system and they are all under -- or |I'd say
nost of the mlk is under the sane -- the sane pricing
regi ne.

Q And -- and do you know if your conpetitors in the
region use simlar contractual arrangenents to pay off of
the -- an arrangenent simlar to what danbia utilizes?

A. | amnot famliar with the details of our
conpetitor's proprietary mlk prices, but I would say, in
general, m |k handl ers, processors try to pay their
dairies a conpetitive price as best they can.

Q Ckay. So now on page 12, and you are talking
about Proposals 10 and 11, if we sinplify the end product
pricing fornmulas, we start wth a product price, we
subtract a Make Al lowance, we nultiply that result tines a
yield, and we get a price, correct?

A That is the basic structure of a fornmulaic mlKk
price.

Q So d anbi a supports updating the Make Al |l owance
part of that fornula, correct?

A Correct.
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Q And you al so have opi nions upon the products that
are surveyed in that fornula, correct?

A Correct.

Q But you don't think we should | ook at the yield

part of that fornula, correct?

A | wouldn't characterize that statenent as
accurate. | believe in ny testinony we support when
USDA -- hopefully we can get that legislation in place to

get audited cost studies done, and we can | ook at the real
worl d yields fat recovery and the entire yield fornul a.

Q And in the interim fromnow until when that
occurs, or if that occurs, if yields are currently | ower
in the formulas than reality, that's a financial benefit
to Aanbia, isn't it?

A. If | accepted the prem se of your question, that
woul d be correct, but | don't accept the prem se of your
guestion. Each plant has different characteristics: Sone
have woul d have | ower fat recoveries; sonme very high fat
recoveries. And it -- it really varies by plant.

Q So | didn't talk about recoveries in ny question

Wi ch prem se did you not accept?

A Well, could you repeat your question one nore
time?
Q | believe it was if the yields assuned in the

current fornmulas are lower than the actual realities
today, that's a financial benefit to 3 anbia, correct?
A. Yes. Again, | deny your prem se because it is

possi ble that, for exanple, if the cheese yield was
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actually higher with nore fat going into cheese, that
woul d nmean that the fat yield going back to the dairies is
| ower .

Q So | think you said in your answer that sone of
d anbi a's plants have higher than 93% butterfat recovery;
did | hear that right?

A. | don't think | talked specifically about any of
our of our plants, but to ny know edge, sone plants can
recover 93% or higher. | don't know how many, but | know
sone can.

Q Do any of d anbia's?

A. "' mnot going to talk about the specific fat
recoveries across our five plants.

Q Are any of their recoveries at danbia' s plants
| ower than 93%

A | -- | don't think so, but |I'mnot 100% sure.

A anbia's an extrenely, extrenely efficient operator.

Q | agree.

Does d anbia utilize whey creamin its cheese
vat s?

A | don't want to get into specifics of danbia's
operations on exactly how we utilize all of the fat, but |
will say in ny experience in the industry, sone plants are
able to recycle their whey cream other plants are not. |
know it can cause nmajor quality problens if not done very
carefully. | believe phage, bacteriophage, is one ngjor
probl em where the whey cream com ng out of the vat, if it

is reused again, it can keep reintroducing bacteria into
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the vat until the cheese make is destroyed. So it's sone
can do it and sonme can't.

Q There are serious constraints about how often it
can be done and the paraneters under which it can be done
successfully, correct?

A "' mnot a cheese nmaki ng expert, but that's what |
under st and.

Q Now, the paragraph on page 12 begi nning "for

exanple," where you tal k about -- where you are talking
about the incorrect assunption, as you characterize it,
about getting fat from cheese.

If a plant is getting higher than 90% butterfat
recovery, the inpact that you describe here is mnimzed,
right?

A. Ckay. Let ne quick read that paragraph again.

So if, for exanple, you were -- as | think your
petition contends -- you -- you raised the fat retention
to 93% that would nean the creamyield would have to go
down because you cannot create new mlk solids. If nore
fat is going into cheese, less fat is comng out on the
ot her side of the system

Q Correct. And so then further on on page 13 where
you describe the issue with valuation of whey cream a
plant that is capturing nore butterfat than 90% has | ess
whey cream at the end of the day, correct?

A That woul d be correct.

Q And so to the extent that the price issue you

descri be in that paragraph occurs, it's mtigated by
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hi gher butterfat recoveries, correct?

A. | f your fat recovery was higher, you would have
| ess fat revenue and -- which would be | ess whey cream
revenue al so.

Q In the previous paragraph to that where you
describe the butterfat | osses and solids | osses, are you
speaki ng about the industry in general or d anbia
specific?

A. | did not want to put in danbia specific fat
solids |losses. Again, Ganbiais extrenely efficient. W
fight to be extrenely efficient. Those nunbers cane from
our director of engineering on what he thought was
achievable for an efficient to very efficient plant.

Q And, again, this is not farmto-plant shrink you
are tal king about, this is total solids |ost within your
processi ng chain, correct?

A. Yes. So fromthe point where you neasure the farm
test to the end process, how much is lost in wastewater.

Q And | know you testified that you don't
specifically track farmto-plant |oss, but do you -- do
you conpare conponents of farmer mlk comng inin silos?

A That is a technical question. | don't have an
answer for that. |'msorry.

Q That' s okay.

Now, part of the solids loss you attribute to mlKk
ultrafiltration processes prior to entering the vat.
Wiy would G anbia utilize an ultrafiltration

process?
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A. Well, the ultrafiltration process, it basically
concentrates the mlk going into the cheese vat. That is
like -- alnost like Fairlife mlk, you are concentrating
it, you are making it really dense, and it allows you to
get a higher, nore pounds of cheese per vat, which | owers
your cost of production. So it's an efficiency thing, and
that gets picked up in the manufacturing costs surveys.

Q Does that end up being reflected in a higher
product yiel d?

A. You don't create any new mlk solids in the
ultrafiltration process, so you're basically taking a
hundred pounds of mlk, condensing it to 80 pounds. So
you coul d say, oh, yeah, that 80 pounds has a hi gher
yield, but it really took a hundred pounds of ml|k to nmake
t hat .

Q You are not creating mlk solids, but it would
i nprove the efficiencies of the process, correct?

A. Yes. It inproves efficiencies, and that woul d be
pi cked up in the cost studies, as any efficiencies would
be picked up in the cost studies.

Q Ckay. You have a second statenent, Exhibit 197.
And ny question with that is, are there any proposals for
whi ch d anbi a believes there should be a delay in

i npl enent ati on?

A. |f you are referring to anything relating to
Class |, Ganbia is not taking a position on any C ass |
I ssues.

Q Ckay. And | wasn't trying to be specific to any
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that d anbia thought there was a justification for

THE COURT: Furt her cross-exam nati on?

Ms. Hancock?

save a few |li nes.
M5. HANCOCK: Ch, thank you.

M5. HANCOCK: Fair enough.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Dedong.
A. Good nor ni ng.
Q | think | have tried to capture all of the

or repeat what sonebody el se asked, | apol ogi ze.

proposal at all, but | just wondered if there were any

del ayi ng?
A None that | can think of.
Q Ckay.
MR MLTNER. Thanks. | don't have anything el se
ri ght now.

|'"'mback to try and say | ess on the record,

saying, "Wl cone, Ms. Hancock," or things |ike that,

THE COURT: And not -- no disrespect. | don't
want to recogni ze sone and not others, but | just thought
| would say that. Everybody's been real good about

i ntroduci ng thensel ves, and | think people viewing in the

that's what |'m doing. My change ny m nd tonorrow.

responses that answer ny questions, so if | repeat nyself

| think that you said there are six plants total

virtual facilities are nade aware of everything, so |I'm--
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for Aanbia; is that right?

There are six, yes.

And you said that five of them produce cheese?
Correct.

And what does the sixth one produce?

It is whey proteins.

Wiere is that one | ocated?

Ri chfield, Idaho.

VWhere is that?

o >0 >» O > O »

>

It is, | would say, an hour drive northeast of

TwW n Falls. So it's kind of South Central to Sout heastern

| daho ar ea.
Q Ckay. It's nice to here |Idaho geography, because
all the other places we're tal king about, |I'm nowhere near

as famliar wth.
Are all of your plants in |Idaho supplied by |Idaho
dairy farners?

A. | think nost of the milk is comng from | daho,
from ny under st andi ng.

Q And so | think that you said, when you were
talking wth M. MIltner, that sone of them cone from
quite a ways away, and |I'mwondering if you can quantify
what "quite a ways away" neans.

A. | f sonmebody from our procurenent departnent was
here, they could give you sone -- sone nore precise
answers. But | know talking with our field team that
they can be driving for quite sone tine, and they burn

t hrough a lot of gas on our trucks going to visit dairies.
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Q What does "quite sone tine" nean?

A Ch, the hour-plus drives.

Q Ckay. So 60, 70 m|es?

A | think that's possi bl e.

Q Ckay. Do you know what the farthest away producer
is fromany of your plants?

A. | -- if | knew, | would tell you.

Q Ckay. | was just trying to get a sense of it
because | know when we say that you drive a | ong ways, it
really just depends on which part of the country you are
in.

A. Well, ldaho, usually the roads are pretty generous
with speed limts, so you can nake tinme getting places.

Q On, man, | know. Brad keeps telling me |I'm
speedi ng here because they are so | ow.

Ckay. Let's see. | know that you provided a
little bit of information about your background.
And what is your title now?

A. Senior director of dairy economcs, risk
managenent and sal es pl anni ng.

Q Ckay. \What does that nean?

A. Yeah. So | have a lot of jobs, and sonetines |I'm
not even sure what ny jobis. So |l -- | do what I'mtold
to do, and that includes just -- it's -- the regular parts

of ny job are market analysis, any risk managenent t hat
needs to be done. And then the sales planning is
basically working with our commerci al team for whey

proteins and nmatching our internal supply and demand and
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al so nonitoring our pricing for those products.

Q So when you were engaged in your risk managenent
activities, that's on behalf of d anbia as the processing
entity; is that right?

A. Yes. | do not do dairy hedges directly. Qur
procurenent, mlk procurenent team we have a risk
managenent programthat is managed by m |k procurenent
team and | typically only get involved in that if there
are questions or sonething out of the ordinary has
happened but. That team has that programdialed in pretty
wel | .

Q Ckay. When you say "team "™ how many people are in
that risk managenent teanf

A. Well, this would be primarily our field team
They are not directly risk managenent people, but they
are -- they work with our dairies on a variety of issues,
and one of the things they are able to do is also help
t hem on ri sk managenent.

Q Ckay. | don't know if | heard you answer. D d
you say how many people are on your risk managenent teanf

A It's just -- I'"'mthe only person who is officially
the risk manager. So | handle all of the risk managenent
for our plants, not for the dairies.

Q Ckay. And then you have fieldnen that will engage
in dialogues with your dairy producers, but not that are
specifically assigned to do the risk managenent for
G anbi a?

A. Yeah, they are not dedicated risk nanagenent
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consultants. |[If the dairies want advice on how to do risk
managenent, there are other people they can talk to. W
don't like to give themadvice to tell them when to hedge
and not hedge.

Q And how often are you tracking the futures market?
s it sonething you do on a nonthly basis, daily basis?

A. Al nost daily.

Q Ckay. And so you're pretty in tune with what the
futures market is doing if there's a shift?

A. For the products that inpact us, yes.

Q Ckay. And so what product would that be that you
are tracking?

A. Primarily -- primarily cheese, dry whey,
butterfat, and to a nore limted degree, nonfat dry mlKk
just because it is an internationally-traded product and
it can be sonetines a baroneter for the rest of the Dairy
Conplex. But primarily cheese, dry whey, and butter.

Q Do you have any other alert set up that you get
notified if there's a change over a certain anmount?

A | probably get 10 to 20 e-mails a day from various
subscri pti ons we get about what's happening in the market,
and | usually only have tinme to read a fraction of those.
But when sonet hi ng happens, |'musually aware of it.

Q Ckay. You have a good finger on the pulse, it is
fair to say?

A. Better than nost, but |I'msure there's people
better than ne.

Q Ckay. Fair enough
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And in your Exhibit 197, is Exhibit 197 designed
to be rebuttal testinony against any kind of del ayed
i npl enment ati on of any of the proposed changes that we're

at this hearing to discuss?

A It was nostly nmeant as a rebuttal to -- to anyone
who wants to delay the Make Al l owances for Class IIl and
IV. And as | stated before, | don't have a position on
G ass |

Q Ckay. So when you say you don't have a position
on Class |, does that include National MIKk's Proposal
Nunmber 1 to update the m |k conponents?

A. Are you tal king about the ml|k conponents in the
skim factor?

Q In the skim-- yeah. |'mjust asking for
clarification when you say that you don't have a position
on it.

A. Yeah. | don't have a position on Class | issues.
It is not core to Aanbia's business. M directive is to
only talk to -- only talk to issues that inpact us.

Q And you're only speaking on behalf of d anbia, not
on behal f of | DFA?

A. | " m speaki ng for nyself here.

Q Ckay. | want to now tal k about a couple of the
itens that are in your Exhibit 196. And this is in your
primary testinony related to Make All owances, and then you
have sone additional responses to sone of the other
proposal s incl uded.

ls that a fair characteri zati on?
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A Sur e.

Q Ckay. | want to just take a step back and maybe
at the 30,000-foot |evel and tal k about Make Al |l owances in
gener al .

Can you tell nme how Make All owances are preventing
you fromgetting the mlk that you need to any of your
pl ant s?

A How Make Al | owances are preventing us fromgetting
the mlk we need into our plants? So are you aski ng how
t he Make Al |l owances affect the supply of mlk?

Q Yeah. |'mjust -- nmaybe | should back up and say
the first question, lay the right foundation: Are the
current Make Al |l owances preventing G anbia fromgetting
any mlk supply?

A. Well, if the Make All owances are artificially |ow,
i f anything, you woul d expect that to create extra supply
of mlk.

Q Ckay. So does that nean that d anbia doesn't have
any trouble right now of getting m|lk?

A. To ny know edge, our plants are getting the mlKk
t hey need as of now as far as | know.

Q Do the G anbia plants operate at capacity?

A. To keep our cost of production as absolutely | ow
as possible we try to keep our plants as full as possible.

Q And are you nostly able to do that?

A That is our goal.

Q Are you nostly able to do that?

A Mostly, not al ways.
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Q Ckay. Because sonetinmes you have pl ant shut downs
or breakdowns or updates that will interrupt your
processi ng?

A Yes, that's correct.

Q Ckay. So other than normal either breakdowns or
i nprovenents that you are doing, are you able to keep an
uni nterrupted supply that keeps your plants at capacity?

A Most of the tine.

Q Ckay. And | think that in one of the responses
that you were tal king about with M. MIltner, you had said
that if Make Al l owances go up as | DFA has proposed, and in
turn the Class IIl prices go down a correspondi ng anount,
what ever that m ght be, that a plant woul d nake nore
profits. And for cooperatives, that would be able to be
passed through to its cooperative dairy farmer nenbers; is
that right?

A. | f they were a processing cooperative, assunmng --
and |"'m-- | don't see why their revenue woul d change,
that they, in theory, should be able to pass that revenue
back to their -- back to their dairies regardless of the
regul ated price.

Q Ckay. And so then for a plant Iike @ anbia, if
you don't have a cooperative, that would just be pure
profits that the plant would be able to keep; is that
fair?

A. Well, | would say, in our case, we pay conpetitive
prices for mlk in Idaho that's outside the regul ated

system
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Q So do you pay an excess already? |Is that what you

are sayi ng?

A. Pay in excess of?

Q The Cass Il prices?

A We do not pay in excess of the Class IIl prices,
typically. | would say that the conpetitive mlk pricing
for Idaho is typically -- for cheese plants, is typically
below Class |11, sonetines well below Class |11

Q Ckay. And your expectation is that if the
Make All owance is increased, that would allow @ anbia to
pay a | ower anount because you're priced off of what the
Federal Order systemwould be, even if you are in an

unr egul at ed mar ket ?

A. Potentially, again, we have to pay a conpetitive
price. |If we do not pay a conpetitive price to our
dairies, they will |eave us and go to other processors.

So regardl ess of what that adjustnment is, it is possible
we may have sone ability to lower our mlk price in this,
but at the end of the day we have to pay a conpetitive
mlk price.

Q And so if -- if you're having to pay a conpetitive
mlk price, your expectationis, is if the Make Al |l owances
i ncrease, that woul d decrease the price that d anbia would
pay for its Class Ill price; is that right?

A W think that there could be sone |evel of

passt hrough. W don't know exactly what that will be.

Again, I'mvery interested in seeing the USDA econonetric
anal ysis on what that passthrough rate will be. | think
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when t hat happens, we will nonitor the mlk shed and see
how it responds. But, if for exanple, there was zero

i npact in Idaho, we have to -- we're going to continue
paying the price we need to to get the mlk supply to run
our plants.

Q If there was zero inpact to the prices that you
woul d pay in lIdaho, would it change the position that you
have taken in Exhibit 1967

A No.

Q Way not ?

A. |f there was zero inpacts? | still think it's the
right thing for the industry. Even if there was no
financial benefit for Ganbia, it's still the right thing
for the industry, because we need Make Al |l owances t hat
reflect reality and not ones that are 15 years ol d.

Q Ckay. |If you |look at page 4 of your testinony.
The | ast paragraph there, you say, "Wile other factors
| i ke higher m |k hauling costs, changes in the checkoff
program anmounts, or variances in mlk conmponents, wll
cause noise in the analysis, the trend line is
unm st akabl e. "

What's the checkoff programyou are referring to
t here?

A. Ch, nothing specific. M understanding is that
many dairies pay into checkoff progranms, whether that be
National M1k or cooperatives working together, and | am
not sure how nmuch those prograns have changed over tine,

i f those checkoff -- checkoff dollar anmounts per
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hundr edwei ght have i ncreased or decreased. So ny point is
it could create sone noise in this analysis because |'m
just not sure how nuch checkoff program anounts have
changed.

Q Does d anbi a use the Make Al |l owances t hat
currently exist as a watermark Iine in your own financi al
analysis for the efficiencies that your plant produces at?

A | can't get into our specific formulas for |daho
or our joint ventures. | wll say that the Cass Il
price in particular is very inportant to us and a critical
benchmark for all of our plants.

Q Ckay. And is it fair to say that as a business,
you would strive to try and do better than what the
Make Allowance is that's set with the Cass Il price?

A. G anbia is deadly efficient, and we try to be
absolutely as efficient as possible and keep our costs
absolutely as | ow as possi ble, which, again, would be
reflected in the Stephenson study.

Q Ckay. And I'm-- | mssed the first word. You
said danbia is what?

A Deadly efficient.

Q Ch, deadly efficient.

And so deadly efficient nmeans that as one of the
| ar gest cheese producers -- did you say in the country or
t he worl d?

A. W -- well, we -- | think we're the | argest

Aneri can-styl e cheese manufacturer in the U S |'m not

sure in the world. Possibly.
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Q Ckay. So as the largest Anerican cheese
manuf acturer in the U S., you say that you are deadly
efficient, neaning you strive for the | owest possible cost
of production possible; is that right?

A. We absol utely do.

Q Does that nean that you inplenment and depl oy the
nost i nnovative and nodern techni ques for processing and
maki ng Anerican cheese as well as all of the other
products that d anbia nmakes?

A W try to do that. |If there is an efficiency
project that has a positive payback, we wll generally try
to |l ook at that investnent, because one of the ways you
can becone nore profitable is becomng nore efficient.

G anbia is a publicly-traded conpany. W are very
sensitive to get a return for our owners. And if keeping
our manufacturing costs as | ow as possible creates a nore
positive return for our shareholders, we will do that.

Q Ckay. And, in fact, you have an obligation to do
that for your shareholders; is that right?

A Yes.

Q Ckay. And do you know how many enpl oyees d anbi a

has?

A. That's a good question. It probably says in our
website. It's in the thousands.
Q Ckay. Do you know how many are in your financial

depart nent ?
A. Alot. | couldn't tell you off the top of ny
head.
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Q Ckay. It's fair to say that you have a ful
adm nistrative staff that can slice and dice the nunbers
to ensure that d anbia's capturing any efficiencies that
it can possibly capture in its plant operations?

A W try -- we try to do that. | don't knowif --
you know, there's no analyst that's perfect, but that's
our goal .

Q Ckay. And | think that you had articulated in
your Exhibit 196 a list of things that d anbia had done in
order to build in sone efficiencies. And sone of those
you covered with M. MIltner; is that right?

A Yes.

Q And | think you tal ked about this $2.5 million per
unit water polisher?

A Yes.

Q And it says in your testinony, |'mon page 6, that
oftentimes there's nultiple polishers that are required
per plant?

A. For big plants there's nultiple polishers. That's
nmy under st andi ng.

Q How many do you have in each one of your plants,
do you know?

A. |"mtrying to remenber. | think -- | think our
the | argest plant has at least three, if | recall

Q Ckay. And then do you have any plants that just

have one?
A The smaller plants m ght have one.
Q And then in that same paragraph you also talk
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about investing in personnel who nonitor the dairies and
enforce the on-farm sustainability requirenents.

A. Yes. We have a person on payroll, who -- whose
main job it is to nonitor sustainability, animl welfare,
all of those sorts of things, to nmake sure our -- our
plants are in conpliance.

Q Ckay. And -- and it's true that d anbia prides
itself on its stewardship and responsibilities, that it's
giving back to the community; is that fair?

A. Yeah. W would like to think that way, yes.

Q It's part of the brand that G anbia has built up
and devel oped over tinme?

A Yeah. Sure.

Q And that's part of why d anbia has these
sustainability prograns, is to let -- let your custoners
know that d anbia is a good steward of the -- our
communi ty and of our resources?

A. Yeah. | would say it's dual purpose for that
reason, and also it's beconing a requirenent to doing
busi ness by our custoners. So it's two things.

Q Right. And -- and sonetines in your contracts
W th your custoners they require that you inplenent sone
sustainability inplenentations in order to nake your
processes the nost efficient as possible?

A. Yeah. Reduce carbon output and those sorts of
t hi ngs.

Q Ckay. And -- and then this is on top of the steps

that 3 anbia takes in order to make your plants deadly
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efficient; is that right?

A Sur e.

Q |"mjust going to grab on to it because I like it
now. Ckay.

And when you have inplenented these sustainability
and personnel inprovenents at your plant, those are sone
of the costs that were also included in your responses to
t he Stephenson survey?

A. Yes. So any -- any additional efficiencies we
have gai ned woul d have been picked up in the Stephenson
survey.

Q Soif it allowed you to be nore efficient in --
in-- if you have nade plant inprovenents that allowed you
to be nore efficient in producing a product, neaning
either increase the yields or |lower the costs with which
you are produci ng those products, or for which you are
produci ng those products, those would be captured in the
St ephenson survey as wel | ?

A. Agai n, any efficiency investnents we have nade
woul d be captured in the Stephenson study.

Q Do you know what the market val uation was that

A anbia used when it input its data into the Stephenson

survey?
A. Do you nean the val uati on of our plants?
Q Yes.
A So it was ny understanding from our accounting

controller people that the values they used cane fromthe

val ues we report for insurance pur poses to ensure our
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pl ant s.

Q Ckay. Well, you would have al so included | and
val ues on top of that as well, wouldn't you?

A. "' mnot sure how they included the | and val ue.

The finance teamdid not break out to ne what was incl uded
as land versus what was included as equi pnent.
Q Because when you just insure a plant, for exanple,

if a plant burns down, you don't have to rebuild the |and,

right?
A Correct. The land will still be there.
Q Your total market value for your plant operations

that you insure is different than what your total
val uati on would be for both the plant and the | and; would

you agree?

A. | mnot sure how they broke that -- how they broke
t hat out.
Q Do you know what the total anobunt was that @ anbia

reported to Stephenson survey?

A. If I did, | couldn't tell you. But plants, large
dairy plants, are very, very expensive.

Q Even the old ones; is that fair?

A Even an ol d one woul d be, yes.

Q Ckay. And when | say "even an old one woul d be,"
you understand what |I'masking is that even an ol d pl ant
t hat maybe has been either fully or nostly depreciated
woul d still have a market val ue, asset value that could be
significant?

A. Yeah. A lot of the equi pment woul d be upgraded
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over tinme, so even though the shell of the plant nmay be
ol der, a lot of the equi pment maybe newer.

Q Ckay. |If you look at page 7 of your testinony in
Exhibit 196, there's atitle there "GN fights to keep
manuf acturi ng costs |ow. "

Do you see that?

A Yes.

Q And you tal k about things |like going to extrene
cost to keep costs as |ow as possible, including
negotiating with vendors and various suppliers to get the
nost conpetitive pricing, while also investing heavily in
pl ant equi pnent and technol ogy to control costs.

Do you see that?

A Yes.

Q Are you referring there to the nodernizing and
updating of your plant in order to find those
efficiencies?

A. Yes. W -- you can do -- you can naeke an
investnent to directly keep your costs |low, or sonetines a
pi ece of equi pnent can be old and you're upgrading it with
nore -- a nore efficient -- nore efficient design.

Q And then the next sentence you go on to say, "For
exanpl e, since the | ast Make Al |l owance adjustnent in 2008,
we have spent countless mllions of dollars on projects
such as recovering biogas fromlost mlk conponents in
wast ewat er heat exchange systens that could take cold
water fromthe mlk and use it to cool other systens in

the plant,"” and then you go on further.
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Can you quantity that "countless mllions"?

A. | couldn't. | actually was trying to get nore
specifics ahead of this, but it's kind of |ike herding
cats in G anbia, talking, trying to find all the right
people. So | had a few mnutes wth one of our engineers
prior -- or actually when | was witing this testinony,
and he gave ne sonme high-level notes, but | don't have
exact specifics. But it's substantial anounts.

Q Hundreds of mllions of dollars?

A | don't know if | would say hundreds of millions.
|"mnot sure. That seens like a lot, but | don't know t he
exact anount.

Q And | think that you said that at |east as what
was reported in the -- in the press, G anbia spent above

or below $470 million on its nost recently constructed

pl ant ?
A. Yeah. That was our joint venture plant.
Q And then -- so would it be an anmount equal to the

anount that you spent on that plant that has been used to
updat e your plants since 20087

A | don't know the exact amount. But over 15 years,
|"msure all of the efficiency investnments woul d probably
add up to be quite substantial, but I don't know what that
nunber is, or even if our finance team cal cul ates that.
And if they did, it would probably take thema while going
t hrough old records to conpile the exact figure.

Q Do you know if G anbia's reported a profit every

year since 20087
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A. |'"ve been with danbia for five years, so |I'm not
intimately famliar with every profit statenent.

Q In the five years that you have been there, has
G anbi a been able to report a profit every year?

A d anbia PLC, as far as | am aware, yes.

Q And that is not withstanding the investnent that
d anbi a has made of those countless mllions and the joint

venture plant that it constructed that cost $470 mllion?

A. Yes. | nmean, if we're going to go into the road
of Ganbia's publicly reported financials, | would
asterisk -- put an asterisk on sone of this.

| went to sone length at the beginning of ny
testi nony breaking down the different parts of 3 anbia's
busi ness. | specifically broke down our branded products,
A anbia Performance Nutrition. Their profitability woul d
be rolled up into Ganbia PLC. Also, our joint ventures,
and al so G anbia Nutritionals, which is the main entity
" mrepresenting now, and the joint ventures.

But for G anbia Nutritionals, specifically, we are
extrenely diversified. | have here listed we do custom
prem x sol utions, bioactive ingredients, edible fil ns,

Fl avors by Foodarom mcronutrients, plant-based
nutrition, Watson Bakery ingredients. And | would say
that a substantial part of our profitability is not
necessarily directly tied to the products reported into
the NDPSR. And specifically, if you | ooked at our
financial statenment, we actually have line itens. One is
GN cheese. So we have an EBI TA nunber for OGN cheese. So
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i f you take the EBITA nunber and you divide it by the
revenue for cheese, it comes out to sonething |ike a
little over 1% margin.

Q Ckay. And so | want to back up for a second.

When you were referring to the breakdown in the

of your testinony?
A Yes.
Q And so | think you are saying that d anbia

PLC, is the entity that you are here to speak on behal f
of; is that right?

pl ants, the operations of the joint venture plants.

Q Okay. And that one is the one that's listed on
the right-hand side of that diagranf

A Yes.

for both?

A. It's the parent conpany.

Q And that G anbia PLCis the entity that is
publicly traded conpany?

A Yes.

Q And then d anbia Performance Nutrition is a
separate |legal entity; is that right?

A. It's the separate business unit, yes.

Q s it a separate business unit that is its own

st andal one entity?

entities, that was what is noted on the diagram on page 2

Nutritionals, which is in the center there under d anbi a

A. Yes. And OGN also -- also runs the joint venture

Q And 3 anbia PLC at the top is the parent conpany
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A. | believe it's Aanbia PLC s reporting include all
three of the -- of the parts of the business.
Q So while all three of those are their own separate

| egal entities, they all roll up into d anbia PLC?

A d anbia PLC is the parent conpany.

Q So is that a yes?

A. | amnot -- I'mnot an expert on d anbia's | egal
structures, so I'mtrying to nuance ny answer in how I
understand it.

Q Ckay. Fair to say that you don't know if they are
all separate legal entities, you just know that d anbi a
PLC is the parent conpany?

A Correct.

Q And the danbia Nutritionals is the business unit
t hat operates your processing plants?

A Yes.

Q And then the joint ventures operate the joint
venture processing plants?

A Yes. But G anbia Nutritionals also handles the
joint ventures.

Q kay. |s Ganbia Nutritionals, as its own
separate business unit, a profitable entity?

A. Yes, it is. And, again, | would say that even
within danbia Nutritionals, we have a very |arge piece of
our business that is either, one, not directly related to
dairy or, two, the piece that is related to dairy is
extrenely invested in val ue-add dairy products, |ike

hi gher proteins, prem xes, customnutrition solutions for
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all sorts of uses.

Q And those are the products that are sold under
@ anbi a Performance Nutrition under your own brand --

A. No. We nmake those -- we nake products that are
for business-to-business sales for G anbia Nutritionals.
@ anbia Performance Nutrition is a business to consuner.

Q Ckay. And so does A anbia Nutritionals sell sone
of it's B2B products to d anbia Performance Nutrition?

A. | can't get into the details of who our custoners
are.

Q Ckay. danbia Nutritionals, though, as a
st andal one business unit, has a diversified portfolio, the
totality of which end up being a profitabl e business,
unit?

A. Yes. In total, we -- we strive to get the highest
return for our sharehol ders.

Q Ckay. And, in fact, you have an obligation to do
that; is that right?

A Yes.

Q And if you had a business unit that was not
profitable, you would have an obligation to nanage that
business in a way that either made it nore profitable or
it no |l onger operated?

A. Yeah. W would try to get the highest return
possi bl e.

Q And not just try to get a highest return possible,
that is your obligation that you owe to your sharehol ders;
is that right?
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A. The sharehol ders woul d expect a return on their
i nvest nent .

Q Do you know -- sorry.

A. The sharehol ders woul d expect a return on their
I nvest nent .
Q Do you know if you have a |l egal obligation to

provide that to then?
A. | amnot sure if there's a |l egal obligation for

every business to remain profitable.

Q In -- on page 7 of your Exhibit 196.
THE COURT: 196, | think?
M5. HANCOCK: Yes. [I'mstill in the main
testi nony.

THE COURT: Yeah, you said 186, | think. [ f |

m sheard you, |'msorry.
BY MS. HANCOCK:
Q In page 7 of Exhibit 196 there's a heading there

titled "new cheese plant investors working around a
regul ated system™
Do you see that?

A Yes.

Q And it -- it discusses that there are -- "cheese
processi ng growth outside of the Federal M|k Marketing
Order regulation is creating additional cheese capacity
that conpetes directly with manufacturers regul ated under
t he Federal Orders.™

Do you see that?

A Yes.
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Q Are you tal king about -- well, hold on one second.
The -- it goes on to say: "These plants have been able to
attract mlk needed at prices outside of the Federal MIKk
Marketing Order m ninuns, nmaking it hard for many
regul ated plants to conpete for cheese sales at the price
that generate margins sufficient to pay the requl ated
price."

And then you go on to say, "This can contribute to
di sorderly marketing."

Can you tell nme what you nean by "disorderly
mar keti ng" there?

A. Wll, inthis case, if the Cass |IIl price was too
hi gh and you were pooling all of your mlk, you would be
at a financial disadvantage to a plant that is either not
pool ing, partially pooling, or has sone kind of mlk
supply agreenent, for exanple, with a cooperative that is
paying less than the Class IIl price in reblending. So
there -- if you were a dairy processor pooling all of your
m |k, you would be at a financial disadvantage to sonebody
who was finding their way outside of the system

Q And so woul d that include a plant |ike the plants
t hat you have in | daho?

A. A anbi a operates outside the Federal Order system
i n | daho.

Q Ckay. And does that give 3 anbia a conpetitive
advantage for the products that it manufactures out of
t hose pl ants?

A. It -- it gives us nore flexibility I would say.
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Q Does that flexibility give you a conpetitive
advant age over -- over other plants that are making

products that are within a Federal Order systenf

A. In some ways | think it is an advantage to operate
i n | daho.
Q Does the size of Ganbia also give it a

conpetitive advantage over its conpetitors?

A In general, that there are certain cost
efficiencies that could be gained with having a very |arge
pl ant .

Q Does d anbia create disorderly marketing in the
dairy industry?

A | don't think so. It is -- even with our size, it
is an extrenely conpetitive industry, in my opinion.

Q Ckay. So even though you're able to operate the
| argest Anerican cheese plant in the United States, if not
the world, and part out of an unregul ated area, you don't
believe that that creates a disorderly narket condition?

A No, | don't -- | don't see how the size of an
entity, especially if you are nowhere renotely near a
nmonopol y position, could have -- could create disorderly
mar keting in and of itself.

Q And that's fair. So let's take your size out of
it. Let's just focus on the fact that you have plants in

| daho that are not in a regul ated area.

A Uh- huh.
Q Does that nean that G anbia creates disorderly
mar keting when it operates its plants in -- in an
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unregul ated area and conpetes agai nst plants that operate
in plants that are under a Federal Order systenf

A. | think it's nore difficult for sonme plants to
conpete with us in Idaho just because of the flexibility
we have, but | don't knowif | would call it disorderly
marketing. |It's may be evidence of markets working versus
a reqgul ated system

Q Can you think of any tinme since you have been at
d anbi a where d anbia has created disorderly marketing
conditions by operating in an unregul ated area?

A. Not hi ng stri kes ny m nd.

Q And prior to joining danbia, you were at Hi | mar
Cheese; is that right?

A Yes.

Q And how | ong were you at Hi |l mar?

A. About four and a half years.

Q So, '"95 to '99-ish?

A. No, | was there from 2014 through 2018, and then,
2018 to current | was with d anbi a.

Q Ckay. | can't do math apparently backwards.

So 2014 to 2018, how many new plants or plant

I nprovenent projects did H | mar engage in?

A. |"mnot here to testify on Hi I mar Cheese's behal f.
| think they have a witness coning in |ater.

Q Do you know, though?

A Even if | did, | wouldn't say. Again, |'mnot
going to testify for Hi | mar Cheese.

Q Ckay. On page -- on page -- |I'mat the top of

TALTY COURT REPORTERS, INC. 3798

taltys.com - 408.244.1900

Sept enber 14, 2023


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Sept enber 14, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

page 8 of Exhibit 196.

And you state there, the |ast sentence on the top
par agr aph says, "Wthout Make All owance increases, the
only way for a manufacturer of NDPSR reported products to
recover higher manufacturing costs is to pursue ruthless
efficiency, |ook for opportunities outside of the NDPSR
reported products, and | ook for escape val ves out of the
Class Ill price, invest outside the FMMO reqgul ated dairy
i ndustry, or invest outside of dairy."

Do you see that?

A. Yes, | see it.

Q Wul d you consi der those options that you have
listed there to be ways in which a business can diversify
its operations?

A. Yes. | nmean, you would be potentially
di versi fying your sales of products and |ooking for ways
to control your mlk cost if the Class IIl price was no
| onger reflective of reality for your business.

Q Ckay. Whuld you agree with ne that there's a
corporate responsibility for every business to engage in
t hose kinds of evaluative tasks to ensure the safety and

security of their business?

A. Yeah, sure. |If you want your business to be
profitable.
Q But you want your business to run as efficient as

possi bl e and maxi m ze profits wherever you can; is that
right?
A Yes.
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Q And that includes diversifying a portfolio to
i ncl ude products that m ght garner prem um pricing?
THE COURT: Yes, M. Rosenbaum

40 m nutes.
point. | don't think -- after this question --

but I think we should take a break pretty soon.
THE COURT: Sorry to interrupt that question.
Let's get a question and answer for that.

Do you have the question in m nd?

(The testinony was read back as requested.)

BY MS. HANCOCK:

Q And that would include creating a diversified
product portfolio with products that include prem um
pricing opportunities?

A Sonme busi nesses woul d do that, yes.

Q
A. Yes, we have a diversified portfolio.
Q Ckay.

time for a break.
THE COURT: Thank you.
W went for quite a while. Wy don't we take

THE COURT: Yeah, | was waiting for a stopping

MR. ROSENBAUM  This particular line to finish,

THE WTNESS: | woul d say any business will | ook

for opportunities to create the highest return possible.

And that's what d anbia has done; is that right?

MS5. HANCOCK: Your Honor, this would be a fine

MR. ROSENBAUM We have been going for an hour and

THE WTNESS: Wat was the question one nore tine?
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15 mnutes. Let's cone back at five of, 9:55.
(Wher eupon, a break was taken.)

THE COURT: Back on the record.

BY Ms. HANCOCK:
Q Good norning, M. Dedong, again

"' mon page 8 of Exhibit 196, and this is the
section of your testinony that goes in to you specifically
addressi ng each proposal; is that right?

A Yes.

Q And this one, Proposal 7, you understand is the
Make All owance proposal from National M|k Producers?

A Yes.

Q And you oppose National M|k Producers
Make Al |l owance proposal because you have concerns that it
doesn't have nunbers that it's put into the record
sufficient for you; is that fair?

A. Yes. | couldn't identify any scientific approach
to the nunbers they creat ed.

Q Ckay. Is it fair to say that for you it is
inportant to have a scientific approach to providing any
nunbers to USDA for Make All owances?

A Yes. A scientific approach that gets as close to
t he real nunmbers as possi bl e.

Q And is it inportant to you that those nunbers are
accur at e?

A Yes. We want accurate Make Al |l owance nunbers.

Q And is it inportant to you that those nunbers are

audi t ed?
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A. Preferably I would |like to see audited nunbers.

Q Is it inportant to you that the survey of the
costs that are used to set Make Al |l owance woul d be based
on a mandatory survey to get as many of the responders to
respond to the survey as possible?

A Mandatory will give you nuch nore accurate
i nformation, in theory.

Q Okay. And were you here when Dr. Stephenson and
Dr. Schiek both testified?

A. | was here all of yesterday, so |I'mnot sure when
Dr. Stephenson started, but | heard him being
cross-exam ned yest erday.

Q Ckay. And did you hear anything that either
Dr. Stephenson said or Dr. Schiek said that you di sagreed
Wi t h?

A. No, | don't think so. | think that, you know, in
t he absence of audited studies, we are trying to find the
next best solution, which is either, you know,

Dr. Schiek's analysis trying to extrapol ate costs out
using a scientific approach fromthe CDFA studies or using
a survey. So to ne, those are the second best approaches
to trying to find the correct Make Al |l owance nunber in
absence of an audited survey.

And the third thing would just be the worst thing,
woul d just be made-up nunbers with no paper trail.

Q Ckay. And you are not suggesting that National
M| k has made up nunbers, are you?

A. | -- | don't know how t hey got their nunbers
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because they haven't provided a nethodol ogy.

Q Did you listen to any of the National MIKk
W t nesses’' testinony?

A No.

Q Ckay. So you don't know what National M|k has
put into the record with respect to howit calculated its
Make All owances that it put in its proposal, do you?

A | haven't -- | didn't -- | wasn't able to listen
in. Wat | went off was their -- was their witten
petition which, in ny opinion, if they had a nethodol ogy,

shoul d have been included in their petition.

part of this record?

A. | amnot -- I"'mnot intimately aware with how
things are admtted into the record.

Q And -- but you are aware that National MIlk has a
nmenbership that's conprised of nmany cooperative nenbers;
is that fair?

A. That's ny under st andi ng, yes.

process -- people and entities who process mlk into
finished products as well?

A. Yes, that's true. But | don't recall seeing any
type of table where they said, these are our weighted
average costs. | don't recall seeing that |evel of

specificity.

that -- to you, that if National M|k put those nunbers

Q Ckay. And you understand that the petition is not

Q And -- and has nenbershi ps that include people who

Q And if -- if you did see it, it would be inportant
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in, that they be precise, accurate, and reflective of the

actual Make All owances; is that right?

A. Yes, | would like to see them as accurate as
possi bl e.
Q | f they had nunbers that they could put into the

record, and they weren't confident that the nunbers were
going to be accurate and reflective of the totality of the
i ndustry, do you think it's fair that they didn't put in
nunbers that were potentially m srepresenting what the
actual Mke Al |l owance costs woul d be?

A. You want respondents to any type of survey for
Make Al l owances to be honest and accurate.

Q And you don't want partial information to be the
basis for setting those Make Al |l owances; is that fair?

A. You -- again, audited cost studies are the gold
standard. Second woul d be surveys. And third would be
nunbers that don't have a cl ear nethodol ogy behind them

Q |s that the ranking priority that you woul d assign
to them on what could be used for setting Make All owances?

A. Yeah. | would say the nore scientific the
approach, the nore transparent the approach, the better.

Q Well, you would agree with nme that you can have a
scientific approach that still gives you inaccurate
i nformation, right?

A It's possible. These -- the science of this is
not perfect. Again, audited cost studies are preferable.

Q And the science can be perfect, right, because it

is math? 1Is that right?
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A. | mean, you can use a mat hematical equation that
will give you a nunber. But, again, until you do audited

cost studies, you don't know for sure. But we do know,

2023

for exanple, that there has been a ot of inflation, so --

especially recently, so | would expect that, for exanple,
with Dr. Schiek's study, that they would be definitely
directionally correct, given the mass anount of inflation
we have seen

Q Uh-huh. And you can be directionally correct
W t hout being right on the nunber; is that fair?

A. You may not be -- you may not be exactly precise,
but I think you're -- you're hopefully getting close to a
nunber or relatively close in the ball park.

Q And you can exceed it if you are just using a
di rectional nethodology; is that right?

A. You can exceed it or go under it. Using a
statistical approach in theory, if the statistical
approach was correct, it would be roughly a 50/50 chance
t hat you coul d exceed or go under the actual.

Q Ckay. And -- and we won't know for sure until we
have an audited mandatory cost survey; is that right?

A Yes. And if | understand, given the glacial
speeds at which sonetines things nove, that could be a
while, which | think necessitates the need for sonething
to not wait another however many years. So to get at
| east sone scientific -- scientifically-based change in
pl ace before we wait -- while we're waiting for the

audi t ed nunbers.
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Q And did you hear Dr. Stephenson say that the
sanpl e size matters?

A. Yes. The sanple size matters in any statisti cal
anal ysi s.

Q And did you hear himsay that his response rate
dependi ng on the category ranged anywhere between 10% of

t he vol unmes produced in those categories up to about 50%

2023

A. | know there are ranges. | don't recall the exact

per cent ages.

Q Ckay.

A. | wll say that we did participate in the cheese
study, and | am sure we had a substantial inpact on that.

Q When you provided your responses for the cheese
that is produced by danbia, was it just the cheese

that's -- cheese produced and reported for NDPSR?

A. W -- Dr. Stephenson's questions pertain to all of

t he cheese produced at the plant. So he asked for the
product m xes, and all of the costs associated with

producing all of the cheeses, which in our case were all

hard cheeses, Anerican-style, nostly cheddar and then, you

know, Col by, Col by Jack, etcetera, hard cheeses.

Q Ckay. And so did d anbia provide the responses
for all of its cheeses, whether it was reported on NDPSR
or not?

A. Yes. So Dr. Stephenson's questions pertained to
all of the cheese produced at that plant.

Q | just wanted to nake sure that you answered the

next part of that, which is whether or not d anbia
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responded with all of the cheese that was produced.

A. Yes. W responded with all of the cheese that was
produced. W answered his questions as he -- as he
directed us to.

Q And you understand that |DFA s proposal takes
Dr. Stephenson's nunbers that he reached in 2023 fromt hat
survey that was sponsored by IDFA and -- and Dr. Schiek's
nunbers that he reached using his trend |ine nethodol ogy,
and conbi ned the two, created an average, and then used
that as the nunber that would create Make All owances; is
that right?

A. That's how | understand it, yes.

Q And you understand that that is based on
Dr. Stephenson having the range of anywhere between 10 and
50% dependi ng on the product |ines that he was surveying;
is that right?

A. Yes, that's how | understand it.

Q And you understood that Dr. Schiek was using
nmet hodol ogy that was based on CDFA studies that ended in
20167?

A Yes.

Q And that was surveying or doing a cost study on
products that were specific to California and California's
cost structure?

A. Yes. CDFA nunbers are specific to California.

Q And as you sit here today, do you believe that
that's the right nethodol ogy to use when establishing

Make Al l owances for the entire United States?
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A. Agai n, audited cost studies for the whole U S. are
the gold standard. [In absence of that, we have to | ean on
t he next best things that are available, which | would
i ncl ude as Stephenson's study and trying to extrapol ate
out the CDFA studies using econonetric analysis. So not
i deal but second best.

Q Is it second best or is it second and third best
aver aged toget her?

A. | don't knowif | -- in my opinion -- I'mnot a
statistician, but in general, | would probably give the
survey a little bit nore weight because it cones from
actual plants. But | think |ooking at both approaches is
al so valid.

Q And you understand that Dr. Stephenson also had a
2021 survey as wel |l ?

A Yes.

Q And you understood that those survey results cane
fromactual plants as well?

A Yes.

Q And those nunbers in sone cases were pretty
significantly different than what he cane up with in 20237
A. | believe that for Cass |V products, there was

sone changes in the nunbers.

Q Do you have any concerns about the accuracy of the
survey that he conducted in his 2021 results?

A Well, Dr. Stephenson is -- | nmean, he has an
I npressive background, so | would defer to himin regards

to the quality of his survey.
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Q And did you hear himtestify yesterday where he
said he didn't believe that there was anything wong with
his 2021 survey results, just that it was affected by the
sanpl e size and that sanple size matters?

A | will let Dr. Stephenson speak to his own
resul ts.

Q Did you hear him say that?

A | believe | did. | don't recall word for word.

Q Do you have any concerns with anything that he
said in the way in which he characterized his 2021 study?

A. | wll say that there is no study that is perfect,
and if | clained that it was perfect, | would not be
speaking on an area that | could accurately tal k about.

Q And you don't have any reason to disagree with his
characterization of the 2021 study's accuracy?

A. | wll -- 1 will defer to Dr. Stephenson on the
veracity of his own study.

Q What year would you estimate was the year in which
costs of making products exceeded the Make Al |l owance t hat
is set under the Federal Order systenf

A Well, that's kind of a difficult question because
| think each plant has its own cost structure.

Q Ckay.

A. You can't say this point | think it depends on
whi ch plant you are specifically tal king about across the
entire U S

Q Wil e you were at Hilmar, was there a tine in

whi ch the cost of producing the products exceeded the
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Make All owance that was set by the Federal Oder?

A. | am not going to speak on Hi |l mar Cheese's behal f.
|"mnot a witness for Hil mar Cheese.

Q Since you have been at d anbia has there been a
time that the cost of making your cheese products has
exceeded the Make Allowance that's set by the Federa
O der?

A. | can't speak to 3 anbia's specific cost of
production. |'mnot authorized to talk about proprietary
information in that detail.

Q I n your experience as a dairy econom st, can you
estimate for ne what year it was or around -- the date
range within which Make Al | owances were known to be
exceedi ng the Make Al |l owances that are -- strike that.

Let nme say that better.

I n your experience as a dairy econom st, can you
give nme a date range which you believe that the cost of
maki ng cheese exceeds the Make All owance that is set by
Federal Order?

A If | gave you a date, it would inply on that date
t hat was our cost of production, and I amnot going to do
t hat .

| wll say that since post-COVID, when inflation
really took off, it becane a nuch bigger problemfor us,
and our financial team-- it becane very glaring on our
radar that manufacturing costs were greatly accel erating.

Q Ckay. So that would be 2021 going forward to have

realized that cost?
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A. That's where the costs really started
accel erating, | would say.

Q And that woul d explain why you or anyone on your
| DFA team has not requested a hearing prior to this |ast
year ?

A. | think prior to that there was discussions. |

sayi ng, hey, it's been, you know, well over ten years,
12 years, since we touched these things, the costs have
gone up, these are no |l onger accurate, and then | think
since COVID hit and inflation accelerated, | would say
it's just becone a nuch, nmuch nore glaring problem and
t hat urgency has increased rapidly.
Q Thank you.

M5. HANCOCK: | have no further questions, your
Honor .

THE COURT: Further exam nation?

CROSS- EXAM NATI ON

BY MR M LTNER

cooperatives control about 85%of all the mlk in the

bargain for prem uns above the FMMO cl ass pri ces,
provi di ng enough value is being generated fromdairy

products in that mlk shed."

bel i eve even prior to COVID we had had neetings with | DFA

Q Thank you. Ryan MItner representing Select MIKk

| just have a couple of things that | wanted to touch on.

U.S., this places themin an extrenely strong position to

Are you suggesting that if Make Al |l owance changes

On page 5 of your statenent you state, "Gven mlKk
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are adopted, cooperatives wll therefore negotiate
over-order premuns to recapture sone of the loss in the
m ni mum price?

A. | woul d i magi ne they would try.

Q Wthin those areas regul ated by the Federal Orders
and where d anbia has plants, are those supplied by
cooperatives?

A Yes.

Q Does 3 anbia intend to renegotiate any of those
m |k supply agreenents if the Make Al |l owances are changed?

A. Yeah. Earlier in ny testinony | noted that |
wasn't going to get into any proprietary mlk supply
agreenents, and | amextra sensitive to our joint ventures
and not getting into any specifics there.

Q You spoke to increases in the costs of operating
your ldaho plant and that they had increased by 50% si nce
2008.

Did | get that correct?

A. Yes. That's what our -- our internal analysis
showed.
Q Do you recall when Sout hwest Cheese began

operati ng?
A. That was well before nmy tinme at d anbia, but I
believe it was sonmewhere around the range of 2006-i sh.
Q | think that's probably correct.
Did you do a simlar analysis for Southwest
Cheese?

A. | did not. The plant was al so snal | er back then
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too. It was a different business.

Q But you have not done a conparison of the per
pound manufacturing costs at Sout hwest cheese in 2006-ish
and t oday?

A No, | have not.

Q Ckay.

MR MLTNER | think that's all. Thank you
agai n.
THE COURT: Further questions?
AMB?
CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Good nor ni ng.

A Good norni ng.

Q Thank you for being here yesterday and today.

A You' re wel cone.

Q | think you tal ked about how big Ganbia is in
regard to its enpl oyee nunbers, and | ask because we're
charged with getting information regardi ng snal l
busi nesses on both the dairy farnmer and the processor
si de.

So do you know about how many enpl oyees d anbi a
has as a whol e?

A. | would have to Google it on ny phone. | don't
know t he precise nunber off the top of ny head. Maybe
shoul d know.

Q More than 12007

A. Yes, | would -- | would say so. And it depends on
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what part of the business you are |ooking at, d anbia PLC
versus G anbia Nutritionals.
Q Ckay. Thank you
| want to start on page 3 of your statenent,
Exhibit 196. And you stated that d anbia participated in
the 2022 survey.
Does that nean you did not participate in the 2019

survey?
A. We participated in that survey as well.
Q Ckay. The sane -- the sanme set of plants?

A. The M chigan St. Johns plant was not finished or
conpleted at the tine, so that plant was not in the
survey.

Q Okay. Thank you

And on the costs that have cone out of both the
St ephenson 2022 survey and Dr. Schiek's nethodol ogy he
used and the nunbers he cane up with, can you give us an
i dea of -- and how does that conpare -- | don't want
confidential information, but if you can speak to kind of
how you see d anbia's nunbers represented in those
aver ages.

A W -- danbia' s extrenely efficient. | -- Nicole
and | have a favorite word now, deadly efficient.

Q Deadl y, uh-huh

A. So | would say, if anything, we probably help pull
t hose nunbers down.

Q Thank you.

| want to talk for a second on the narketing
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al I onance of $0.0015 per pound, that you support
continuing that inclusion.

Can you tal k about what you think should be
covered by the marketing costs? Like, what do you include
i n your head when you think marketing costs? Wat does
t hat include?

A. Wel |, the process of selling our cheese for cheese
specifically.

Q And for this $0.0015 per pound, is that just the
commodity side of things? Because you tal ked a | ot about
t he val ue-added products that d anbia al so produces.

A. Yeah. |'mtalking specifically to the products
that would be in the NDPSR survey.

Q Okay. But you don't have any -- well, let ne ask
this a different way.

How do G anbi a's marketing costs nunbers conpare
to this kind of benchmark nunber that's been included for
a while?

A. That's a good question. | didn't do that specific
analysis and divide it out. | kind of used the rough
assunption in ny head that since these were introduced in
t he previous decision on one hand, |abor costs in
particul ar have continued to go up, while on the other
hand, as our business has grown, it -- when you add nore
cheese vol une, you don't necessarily have to add nore
sal es people at the sane rate. There is a certain |evel
of efficiency that you can get at scale.

Q Ckay. On page 4 is where you start referencing
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Figures 2 through 5, but I wanted to know i n your
statenment -- and maybe | mssed the reference to Figure 1
A. Ch, where did | reference Figure 1?

Q Yeah. | m ght have | ooked over that by accident.
A Ckay.
Q Ch, now, | see it. That's on page 9 when you are

t al ki ng about renoving the barrels.

A. Ckay. Did they -- did the nunbers get out of
order? That's possible.

Q Yeah. Ckay.

A. | think we noved sone things around after | wote
it, and that's probably --

Q | can synpat hi ze.

A. -- that's what happened.

Q Ckay. Al right. Then we'll cone back to that in
a second.

And | think you did state earlier, but just to
make sure |I'mclear why you picked those four states or
regions to highlight for Figures 2 through 5?

A. Wiy | picked then? | just thought that they were
substantial mlk sheds with nmultiple conponent order
pricing that had a long history. |If California had had a
| onger history, | would have loved to include that in the
anal ysi s.

But I know -- | think it was | ast week we had sone
ot her questions, just we were tal king about internally
wth IDFA, and | believe | did the sane analysis that's

not included in here for | think the New Engl and st at es.
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And if you were to run that sanme analysis for the New
Engl and states, it shows exactly the sanme decrease in
mai | box prices versus the regulated price. So | would
suspect if you do that to any of the orders, you would
find a simlar trend.

Q Ckay. And so if | understand, those figures
are -- what you are inferring through | ooking at what
that -- those figures show and the downward trendline, is
t hat because Make Al |l owances are inadequate, in your m nd,
mai | box prices -- or what the producer received is
steadily getting -- is steadily decreasing because there
has to be sone bal ance there, sone rebal anci ng, and
manuf acturers have to account for that by paying less to

t heir producers --

A. Yes. | think --
Q -- is that accurate?
A. Sorry. Yeah, | think that's an accurate

characteri zati on because at the end of the day, the
Class Ill and IV prices can be set to any |evel, but at --
they have to align with the actual revenue bei ng generated
and the real world costs for these plants. And if those
don't align by necessity, the mail box prices have to go
down to -- to clear the market.

Q Ckay. On page 5 you start to discuss prem uns.

Can you talk a little bit at all about d anbi a,

and do you pay premuns to your suppliers, and you know,
in a general sense that you can tal k about?

A. Prem uns versus Class I117?
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Q Yeah.

A. | can't get into the specific supply agreenents
with our joint venture partners. Cbviously we're partners
wi th DFA and Select, and | want to be really careful
around that.

But | would say in Idaho, that the market
conpetitive mlk prices in Idaho are -- are -- for cheese
plants, are often, if not alnost always, below Class III.

Q Ckay. But in federally-regul ated areas?

A That, | can't get into the details. Wat |I can
say is that cooperatives and proprietary handlers can | ock
into any mlk agreenent they see fit, below the class
prices or above, and they will reblend those proceeds to
t hei r dairynmen.

Q There's been sone discussion from other parties
about the ability to renegotiate those premuns, and |'m
just curious if you would share, how often does that
di scussi on occur when it cones to @ anbia and your mlk
suppl i ers?

A So how often does that discussion occur? So
wi thin Idaho, we are unregulated. So if we're on
contract, we keep within our contract. |f the producers
are off contract, then it's up to us. dd anbia has
di scret- -- full discretion over their mlk price. But,
again, we don't abuse that because we have to pay a
conpetitive price, and second, if our plants run out of
mlk, that is a huge problemfor us.

For our joint venture plants, we have contract ual
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agreenents in place that are set to renew at specific
anount -- at specific intervals. And |I'msure if those
weren't -- you know, were -- sonething wong with them
the executive teans fromall the different parties could
tal k about those agreenents and if changes needed to be
made.

Q Ckay. And when you say "intervals," is that
annual or kind of just depends?

A. It can be nulti-year intervals.

Q Ckay. On your bottom of page 5 when you talk
about under the heading "inportance of Make Al |l owances for
pooling dollar distribution,” and you give an exanple --
wel |, you're basically saying "a situation can be created
where pool revenues are not distributed in a fair or
econom cal justifiable manner." And then you have an
exanple, is if the Cass Ill nake was too |ow, creating an
artificially high dQass Ill price, but the Cass IV price
was set too high by a -- Cass |V make was set too high
creating an artificially low Class IV price, then Cass |V
handl ers woul d have an unfair advantage because pool
dollars flowto the | owest class value of the mlKk.

And | had to read that sentence a fewtinmes to try
to figure out what you are trying to tell us. So | think
| know, but | would prefer you to maybe expand on that.

A. Ckay. | know, sonme of these -- this pooling stuff
is conplicated, and it's -- sonetines it's hard to convert
into proper English.

But I would describe it as you don't want
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distortions to occur. You can tal k about, you know, oh,

t he Make Al |l owances need to be -- need to be, you know,

i ncreased by such and such, but you also need to be

cogni zant of the relativity between each other, that they
actually reflect -- you want to get to the truest cost of

producti on as possible, because you don't want the

situation -- |I'Il use the -- you know, a reverse exanpl e,
where the O ass |V Make Al |l owance was set -- was set
incorrectly to the point where they -- the regulated price

was way too high, and that they are losing |ots of nobney
versus the regulated price, and they are not getting any
pool revenue to help conpensate them for that.

But the pool revenue doesn't flowto them--

It would typically --

-- to the bottom --

> O > O

-- flowto the | owest class price.

Q But what I'mtrying to distinguish is, the poo
revenue doesn't flow to the manufacturer and their bottom
line, that eventually flows to the producer through --

A. Yes, it would flow-- it would flow through --

(Court Reporter clarification.)
BY M5, TAYLOR

Q The pool revenue doesn't -- it flows to the
producer, not the manufacturer?

A. Correct. That's an inportant distinction.

Q Ckay. And then -- thank you, Todd.

And in the next sentence you say, In this case,

the Class IV handlers could be financially strong while
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also pulling in extra pool revenue. The Class IIl handler
could be struggling and not getting any pool revenue.

And then where there you are tal king about the
financially strong or not is in regards to the
Make Al l owance piece that does go back to the
manuf acturer; is that correct?

A. Odinarily, the pool revenue would ultinmately go

back to the producer.

| guess what | neant there, | think it's -- in ny
world, it goes -- the mlk handler handl es the pool
distribution, and then it flows back to the producer. So
| think of it froma m |k handler perspective.

Q That' s understandable. Thank you

A Yeah.

Q The next page you tal k about the inpact of higher
manuf act uri ng costs on d anbia, and you tal k about your
total costs. And | think you m ght have answered this
earlier in the earlier question with soneone, but | didn't
catch it.

Are you -- you are tal king about per unit cost
there in your ldaho plant, not total cost?

A Yeah, per unit cost. So you divide the total cost
allocated to that plant divided by the cheese production,
and you do that in both years 2008 and 2022.

Q Ckay. And | know you didn't do an analysis for
your other plants. But given your know edge of the
conpany, can you speak to whether you m ght see simlar

costs in those other plants?
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A. | expect you would. And part of -- part of the
reason | didn't have those other plants is not necessarily
out of nefarious intent. It's that in nmy officel -- ny
office was -- the previous -- one of our directors of
finance office, and they had old binders froma long tine
ago of all of our old plants with dust on them And I
said, oh, wow, the 2008 costs. But, in there, | don't
t hi nk they had the Sout hwest Cheese nunbers. And our
finance teamis currently in budget season. They are
preparing for next year and --

Q Don't ask them

A. -- and the tight turnaround in getting this. So |
can | ook those nunbers up, but that's -- part of the
reason is, one, the Twn Falls plant hasn't changed nuch
over tinme, and two, those nunbers were literally right
three feet next to ne.

Q And | know you tal ked about all the investnents in
maki ng things nore efficient.

Wul d you think that your other plants are nore
efficient than your |Idaho plant that seens to be ol der or
you woul dn't make that statenent?

A | would say, in general, there would be a
correl ati on between plant size and cost per unit to
produce, the largest plants | would say. |In |ooking at
G anbia's plants are the nost efficient per unit of
product produced.

Q And your Twin Falls plant is not the |largest?

A. No. The Bl ackfoot, Idaho is very small. That
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woul d have the highest costs.

Q Ckay. On page 7 you tal k about new cheese pl ant
i nvestors working around the system and you tal k about
cheese processing growth outside of the Federal Order
regul ati on.

We have heard sone di scussion in the past few
weeks about new i nvestnents and pl ants openi ng up. But
where specifically are you tal king about in that
par agr aph?

A. | could think of nultiple plants that are being
built right now So | think a Panhandl e Products plant in
the Texas Panhandle. | think Leprino has a plant being
built. | think HlImr has a plant being built in Dodge,
Dodge City. So those are a few that are on ny m nd.

Q Al'l outside of Federal Order areas?

A No. Sonme of those are in Federal Order areas, but
| think in -- especially for Western plants where you have
hi gh transportation costs to market, it's very expensive
to nove cheese froman area out west to where the denmand
centers are, you know, somewhere |ike Wsconsin or to the
east, and that takes -- to be conpetitive, with a cheese
maker nore on The eastern side of the U S., that
transportation cost takes a |lot out of your -- out of your
ability to pay for mlKk.

So for exanple, if it costed, | don't know, $0.15
a pound to nove cheese to -- you know, West Texas to New
York or sonething like that, I"'mjust -- | don't know if

t hose are the exact nunbers, but, you know, you are

TALTY COURT REPORTERS, INC. 3823
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Sept enber 14, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

essentially at a $0. 15 di sadvant age per pound to soneone
el se who was like really close to those denmand centers.

So, in general, | would say Western plants have
the hardest tine paying the Class IlIl price, and when --
when sonet hi ng doesn't work, you have to find ways around
the system escape val ves, whether that be through not
pooling, partially pooling, or nmaking contracts directly
with mlk handlers that are not necessarily -- or belowin
this case -- the Class IIl price for cheese plant.

Q Ckay. On your elimnation of the 500-pound
barrels, Proposal 3 that's on page 9, | think that's what
Figure 1 is, your Figure 1 is referenced.

A Yes.

Q You tal k about barrels frequently use a basis to
Class Il to buy or sell mlk for plant bal ancing
purposes. And you -- your argunent is you want to keep
the barrel price in.

A Uh- huh.

Q So | guess ny question is, if you are already
selling barrels at sone basis to Cass Ill, and then we
just got rid of barrels -- and this m ght be a naive
guestion, but | don't sell barrels, so |'mgoing to ask
it -- why can't you just sell barrels at Class Il with a
di fferent basis?

A. So you nean change how we price barrels, like, for
exanpl e, price our barrels off a different index?

Q Well, yes. But right now, right, you price

barrels, | guess, plus or minus the Class IIIl price.
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A. Ch. You would typically price barrels versus the
CME spot market at an underage or overage versus the CME
spot market, and then those get reported into the NDPSR
price survey, which then ends up in Cass |11l

Q Ckay. Because you do tal k about later on, it was
on this one, if the CME barrels -- if the CVE elimnated
the barrel market, none of this would be a problem

And am | interpreting that |ast paragraph correct?

A. Yes. So that just dovetails into what | just
described. So currently how it works is barrels are
priced, typically, in ny experience, alnost all the
barrels or virtually all the barrels are priced off the
CME spot average barrel nmarket, and then that gets
reported into the NDPSR. In fact, if you did a
statistical analysis of the NDPSR barrel price versus the
CME barrel price, and you lagged it by seven to ten days,
so a little over a week, you would get sonmething like a
99% correl ati on between those two markets.

So ny reasoning there is that if barrels were
renoved fromthe CVE, it would force the industry to, in
my opinion, likely reprice the barrels off blocks. So if
you priced your barrels off blocks, those get reported to
t he NDPSR, and then basically you have two -- two price
series, both related to the CVE bl ock market. Your bl ocks
are still related, and then your barrels, basically, are
now tracking the bl ock market, so you end up with a
Class Ill price that tracks bl ocks only.

Q Ckay.

r TALTY COURT REPORTERS, INC. 3825
taltys.com - 408.244.1900

Sept enber 14, 2023



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 14, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Soit's a--it's a way that you can address the
probl em out si de the Federal Order system

Q Ckay. And we heard testinony earlier in the
hearing froma different barrel nmaker that was of the
opinion that regardless if the CVE barrel market is here
or not, renoving barrels fromthe formula will force
barrel makers to price off of blocks is essentially I
t hi nk what he said.

And | take it you don't agree with that statenent?

A. It -- not necessarily. | think it's -- it's
difficult. And one reason we support the status quo in
leaving it inis that there are so many unknowns how it
woul d all shake out. So if you renoved barrels fromthe
NDPSR, maybe the CVE mar ket goes away, maybe it doesn't.
W make a lot of barrels, and it is a huge strategic risk
for our business to disconnect it. So that's the view
point |'mcom ng from

Q Ckay. Thank you

| want to nove to page 12, and we're tal king about

butterfat recovery and farmto-plant shrink. 1In the

bottom of that first paragraph, under that headi ng, you

tal k about, | believe, the proposal is only focusing on
t he price enhancing aspect of Class IIl fornula while
ignoring the parts that overvalue -- excuse ne, | should
start the sentence bel ow -- or above.

| think what you are saying is -- | read the

sentence and it made sense to nme before, but now | fee

like I"'mmssing a word. But | think the general
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sentinment is, we shouldn't focus on yields that would

enhance prices unless we focused on all -- ignoring the

parts -- other parts that overvalue mlk in Class Il
Wul d that be correct?

A Yeah. M whole point in this sectionis not to
cherry-pick the fornmula. If you find sonething that says,
oh, well, maybe the fat recovery is higher, well, then,
okay, you change that, but then what about the other parts
of the formula? And | specifically nmention the anount of
fat shrink we see through our manufacturing plants and the
fact that the whey creamcomng off the plants is not --
the revenue is not comensurate with what you woul d see
for Grade A sweet cream

Q Ckay. OCkay. So those are the parts that you
think that are not being addressed in the current
rul emaki ng?

A Correct. | think the fat -- the fat section of
Class Ill is overvalued. And that is ny experience in ny
career, what is actually the case.

Q Ckay. We have heard a | ot about plant investnent
over the | ast few weeks, and you have tal ked about it sone
yourself in @ anbia's case to inprove efficiencies.

So woul d you agree that there has at |east in
sone -- for sone pieces been inprovenent in yields over
si nce whenever these yields were adopted in the current
price fornmulas?

A. Well, | would be careful with that because you --

you can't create product out of thin air. Everything is
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being created frommlk solids. So if you increase the
fat retention in cheese, that neans nore fat is going into
cheese, which allows to you get a higher yield, but that
nmeans you have less fat com ng out the other side of the
process. So there's no new solids created. You boost
cheese yield, and you lower the fat yield in the formula.
So there's no -- not really a free ride.

Q Ckay. | understand that point. | -- okay. So
one other question is, during cross-exan nation you stated
that a decrease in the Cass IIl and IV pricing formul as
doesn't nean a | oss of revenue. But you also state in
your testinony that manufacturers of NDPSR products are
limted to receiving the Make Al |l owance because the rest
of the value is paid to producers.

So I'mjust trying to square the statenents, and
think it's because you are tal king about in the first
sel ection, doesn't nean it's a | oss of revenue to co-ops
t hat have manufacturing assets; would that be correct?
A. | f you would state it one nore tine. | just want

to make sure | answer your question precisely.

Q Sure. So during cross you stated that a decrease
in the Cass Ill and IV prices does not nean a | oss of
revenue.

A Correct.

Q And in that statenent are you just -- | thought
heard you el aborate that that -- you would apply that to

cooperatives.

A. Yeah. 1In the case of a cooperative, if you | ower
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the Cass IlIl and IV price, assumng that they are

manuf acturing their own products, that does not change the
nonfat dry mlk market. It does not change the butter

mar ket necessarily. It does not change the cheese narket.
So all other things equal, the revenue comng into the

pl ant would be the sane. And if your revenue -- if your
mlk price drops but your revenue stays the same, that
woul d nmean your profit margin has increased. And if your
profit margin is increased, the cooperative could choose
to give that noney back to its dairies.

So in theory, for a co-op manufacturing its own
products, only the -- only the class benchmark has
changed, but the amount of nobney comng in is the sane, so
t he producers, in theory, would get paid the sane. They
coul d choose to do sonething else with that extra noney.
They could reinvest it. They can, you know, do whatever
legally they could do with that but --

Q So then how woul d you extend that thought to say
di rect shippers or cooperatives that don't have
manuf acturing plants or cooperatives for the mlk they
supply to other manufacturing plants they don't own?

A That's a really good question. So let's say --
let's take the other extrene where it is a cooperative who
sells all of their mlk. Wen the regulated price
changes, it depends on how the contract was witten. So
if their supply contract was witten that we are supplying
you at flat Cass Ill, and that is a deal we secured for,

"1l just nmake up a nunber, to five years, then the
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revenue in that case would drop. Cdass Il would drop
wi th the new Make Al | owance change, and it woul d be
between the m |k handl er and the processor whether they
wanted to renegotiate that agreenent.

For exanple, the mlk cooperative that is selling
mlk in this case could say, like -- like, hey, this is
not a conpetitive price for mlk, I think that we need to
renegotiate this contract, or they could nmake the case
that, hey, the dairies cannot withstand this |evel of
decrease, we need to renegotiate this contract. But that
woul d be a private agreenent between the m | k processor
and the cooperative on how they want to handl e that.
That's how | would interpret that.

Q Ckay.

M5. TAYLOR | think M. WIson has a question.

MR. WLSON:. Thank you.

CROSS- EXAM NATI ON
BY MR, W LSON

Q Todd W1 son, Dairy Prograns. Good norning.

A Good nor ni ng.

Q I n | ooking at your Figures 3 through 5, | think
understand in your testinony you're relating the trend, if
you will, to basically the erosion of prem uns, naybe,

t hrough the -- through the Make Al l owance ability, right?

A. | think the Make All owances are an inportant piece
of it. Certainly there's other noise in there, |ike
menti oned. Transportation costs are another thing that

coul d exacerbate this trend.
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Q Sone of themseemto be a lot different trend. |If
you | ook at the Northwest, it's pretty flat throughout the
years until 2021, and then it really drops. But the other
ones, | don't know, it just seens |like the trend |ine
itself relates nore with your differences between mail box
and uniform prices nore than say the Pacific Northwest
ar ea.

Wul d you -- do you have any feeling on that?

A. Yeah, | don't have a perfect explanation for all
this noise. There was a few things that | thought were
happening. | think recently you really see it fall off in
the last few years of this analysis. And | suspect a | ot
of that has to do with the rapid increase in inflation for
processing, and that increase in processing costs is
already finding its way into mail box prices.

And also, | think 2020 is kind of an interesting
year, where there's kind of like alittle bit of a
devi ation or a substantial deviation in the trend. And
what | suspect, but | don't knowif | would be able to
approve -- prove this -- maybe with your information you
could -- that there was a | ot of depooling happening in
2020 wth the rapid changes in markets.

For exanple, if a Cass IIl handl er depool ed their
m |k, that noney would conme out of the pool, and it would
make the -- it would nake the uniformprice at test | ook
relatively | ower because that high value mlk is com ng
out of the pool. But that noney didn't disappear. That

nmoney is going to find its way back into producer
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paychecks. So that woul d al nost give the mail box price a

boost in 2020 versus the regulated price. That's ny --
that's what | suspect happened in 2020.
Q Thank you.
One nore question on Figure 2, just so | -- |
think I know this. But the NDPSR bl ock m nus CME barr el
part of the graph is the small little up and down, over

and over under zero, right?

A Yes.

Q Is that sinply the gap in the two other col ored
| i nes, above it?

A. Yes. That would be the gap. Well, let ne --

Q Sonetines it looks like it doesn't quite fit, but
| think it's just kind of skewed, | don't know, left or

right it seens |ike sonehow

A Yeah. | think | would have to -- I'd have to
doubl e-check this. | put this graph together about six
weeks ago. But it was neant to show the volatility

bet ween bl ocks and barrels.

Q Relation -- taking into rel ationship between the

NDPSR bl ock and the CME barrel ?
A Uh- huh. Yeah. So that's -- that's kind of our

| think the point there was if, in Idaho, that Cass ||

becane 100% wei ght ed by NDPSR bl ocks, but our revenue was

related to CME barrels, we would see a nuch nore volatile

rel ati onship between the sales of our products and a
Class Ill price that was 100% bl ocks.
Q And the barrel -- the CME barrel would be the
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weekendi ng price to relate that to the week --

A. Yeah, | think | used the week average. | used the
week aver age.

Q Al'l right.

MR. WLSON:. Thank you very mnuch.
M5. TAYLOR: That's it from AMS. Thank you.
THE COURT: Anyone el se?
Redi rect ?
REDI RECT EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for International Dairy Foods
Associ ati on.

If you -- | want to just follow up on a few of the
ot her questions that have been asked of you.

| f you | ook at your main testinony, which is here
in Exhibit 196, and turn to page -- pages 12 and 13, this
i s where you address Proposals 10 and 11, correct?

A Yes.

Q And as AMS, | think, accurately drew out, your
point here is that even if you assuned that butterfat
recovery in Class Ill is 93% and even if you assuned
there was zero farmto-plant shrink in mlk being used for
Class Ill, that there are other parts of that particular

formula that would al so need to be addressed if one were

to make -- engage in an effort to nmake it nore accurate,
correct?
A. Yes. You don't want to cherry-pick the formula.

You woul d want to have an overhaul of the entire fornul a
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preferably based on accurate --

Q And | want to confirm ny understandi ng of what
your bottomline is. That if you were to nmake the
assunptions that Proposals 10 and 11 want to nmake, nanely
that butterfat recovery in Cass IIl is 93% and there is
zero farmto-plant shrink, that if you also corrected for
the fact that the formula currently doesn't reflect any
shrinkage in the plant itself, correct?

A It -- | believe the fornmula has a small --
currently a small anount of shrink built into it going
into the cheese yield but not the fat section.
Specifically the fat -- excess fat recovery, that's what |
was honing in on.

Q It doesn't have that, and it assunes that the 10%
of the fat that is not going to cheese, which is whey
cream is worth the Grade AA butter price, which you think
is too high, correct?

A Correct.

Q | f you corrected for those two things, the net of
all the corrections, both the ones being asked in
Proposals 10 and 11 and the two corrections you think
woul d al so need to be nade, the net of all that woul d
probably be lower m Ik prices, right?

A Yes, it woul d be.

Q And by that | nmean | ower mninmumregulated mlk

prices for Cass I11?
A Yeah. The corrections to the fat val ue woul d
out wei gh what -- the changes the petitioner is asking for.
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Q Now, on page 9 of your testinony you address the
guesti on of whether barrels should be renoved from-- nake
sure | have got the right page.

| was correct. On page 9 of your testinony,
Hearing Exhibit 196, you address your opposition to
renovi ng 500- pound barrels fromthe price survey that is
used to set the protein price, correct?

A Correct.

Q And obvi ously, AMS has no control over whether CME
woul d continue to have a spot market for barrel cheese,

even if 500-pound barrels were renoved fromthe formnula,

correct?

A. My understanding is Dairy Prograns has no control
over the CME

Q So let's assune a scenario under which the CME

continues to have a spot market for 500-pound barrels,

correct?

A Uh- huh.

Q Now -- you need to say yes or no. |Is that a
"yes"?

A Yes.

Q Al right. So -- and | think your testinony was
that, in fact, that's how nost barrels are actually
priced, off of the CME announced barrel price; is that
correct?

A. Correct.

Q And so if -- if one renoved the barrels fromthe
formula for setting mnimummlk prices and yet -- well,
TALTY COURT REPORTERS, INC. 3835
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if you did that, then the regulated Cass IIl price would
be set solely based upon bl ocks, correct?

A That's how | understand it.

Q Ckay. And so what woul d be the practical inpact
of the fact that a barrel manufacturer woul d be selling
hi s product based upon the CME s spot market, and yet his
mnimumm |l k price obligations would be established based
upon bl ocks, not barrel s?

A. Yeah. It would create a di sconnect between your

revenue and your mlk cost, which is direct financial

risk.

Q And do you view that as a substantial issue?

A G ven how vol atile the barrel market has becone
versus bl ocks, for barrel markets -- sorry -- for barrel

manuf acturers, it is extrenely inportant.

Q Extrenely inportant, therefore that barrels stay
in the formula for setting mninummlk prices?

A Yes.

Q Ckay. And do | understand that your view is that
even if CVE would -- and it's in their decision -- were to
renove -- elimnate, | should say, the spot market for
barrels, that fromyour view, the practical effect would
not be to increase paynents to farners?

A. Can you ask that one nore tine?

Q Yeah. So let's assune there's no |longer a barre
spot market and -- and the barrels have been renoved from
the formula, but obviously barrels are still being

produced. And so what would the ultimte inpact be of
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t hat systenf
A. Ckay. | think I -- 1 think | understand your

guestion. So the -- first the Cass Ill price wuld be
100% bl ocks.

As far as the inpact to the Cass IIl price,
t hough, the absolute price that's going to dairynen, that
could get a little bit fuzzy to neasure in an alternative
uni verse because you can | ook at the back anal ysis and
say, oh, well, if they were only getting paid bl ocks, you
know, they would have got this many cents per
hundr edwei ght hi gher price.

But | think what that viewis not looking at is if
t he manufacturers -- if you had excess cheese, and you had
to clear that, and you were taking | osses on clearing that
excess cheese by selling it at a discount, and you weren't
getting any relief fromthe Cass IlIl price, for exanple,
selling the barrels -- excess barrels because there's too
much cheese in the market, you woul d probably seriously
| ook at selling blocks instead to clear the narket.
Because at least if you are selling blocks, those get
reported into the NDPSR, and they would give you mlk
price relief whereas -- and it would be 100% i npact .
Ri ght now, when the barrel price goes down, it's only 50%
of the fornul a.

But if you go to 100% bl ock wei ghted system and
you have too much cheese that needs to clear the narket,
and you start making bl ocks because that's the only fornmat

where you can get mlk price relief fromthat excess
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cheese, it's going to be virtually 100% i npact on
Class Ill. So there could be unintended consequences.

Q Wuld that tend to drive down the Class Il price
because you're now including, in setting that price, this
bl ock cheese that's being sold under conditions that to
cl ear the market?

A. Yeah. So if you were -- if you started making
bl ock cheese and sending it to the CME in order to clear
t he market, that would have alnobst a 1 to 100% passt hrough
to the Cass IIl price, instead of a 50%that currently
exists with barrels.

Q Ckay. Now, you -- you gave sone sort of quick
testinmony relating to the question of the profitability of
G anbia. And | just want to make sure that's made cl ear
on the record because you -- for exanple, you nade
reference to a phrase EBITA, and yet actually we haven't
had anyone define that termso far in the hearings.

So let me start by having you tell us what that

phrase neans.

A Estimted was the -- estimated --
Q s it earnings before interest --
A Yeah, yeah, yeah. Earnings before interest, tax,

and anortization.
Q And E-B-1-T-A right?
A. Yeah, yeah, yeah
Q Thank you.
And you nmade reference to d anbia having that

EBI TA of a little over 1% wth respect to sonething. Can
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you just explain a little nore what it was you were
referencing there?

A. Ch, that was on our published financials, that is
the margin on the U S. cheese business.

And | should add that that is, you know, that
of -- you know, being in Idaho, having our own proprietary
m |k fornulas, and having our own m |k supply agreenents.
Again, I'mnot getting into that. So that's not even
necessarily for all the cheese reflective of the current
Make Al | owances.

Q s that a pretty | ow nunber?

A 1% seens low to ne for an investnent.

Q Then, lastly, you were asked sonme questions about
the sanple size for Dr. Stephenson's survey.

Now, do you understand that |DFA s Make Al |l owance
proposal is based upon the nost recent survey conducted by
Dr. Stephenson, nanely the survey conducted -- published
in 2023 of 2022 costs?

A Yes. 2022 costs.

Q Ckay. And there were sone questions asked that
sort of asked you, assune relatively | ow percentage of
sanple size, like on the order of 10%for certain
comodi ti es.

Do you recall being asked that?

A. Yes, | renenber that.

Q W will have testinony by M. Brown when he
retakes the stand on this subject, but let ne ask you to

assune that what the actual statistics are, are as
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foll ows:

That 91.2% of all nonfat dry m |k produced in 2022
was included in the survey. Gkay? Assune with ne, that
80.1% of all the butter produced in the United States in
2022 was included in the reported information to
Dr. Stephenson for the 2022 survey; that 55.6% of al
cheddar cheese produced in 2022 was included in the
survey; and that 50.8%of all whey produced in 2022 was
i ncluded in the survey.

Do you view those as robust sanple sizes?

A. In ny opinion, that would sound |ike a very |arge

sanpl e si ze.

MR. ROSENBAUM That's all | have.
THE COURT: Anyone el se?
MS. HANCOCK: | do.

RECROSS- EXAM NATI ON

BY MS. HANCOCK:

Q M. DeJdong, you were here when Dr. Stephenson
testified, at | east on cross-exan nation yesterday?

A Yes. | -- 1 don't recall word for word everything
he sai d.

Q That's fair. That's why we have a transcript.

And you recall when I was asking himabout his

sanpl e size?

A | renmenber you asking himabout it. | don't
recall the specifics.

Q Do you recall himever saying that he had a sanple

size that matched up with the nunbers that M. Rosenbaum
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j ust gave you?

A. | don't recall him-- 1 don't recall any specific
nunbers he sai d.

Q It makes sense that Dr. Stephenson woul d know his

sanpl e size better than M. Brown; is that right?

A | would defer to Dr. Stephenson in regard to his
sanpl es.
Q Ckay.

Real |y quick. You just were answering sone
guesti ons about barrels on Exhibit 196. And as |
understand it, you're hoping to nmaintain the current
status quo; is that right?

A. That's d anbia's position, yes.

Q Ckay. And that neans al so not including 640s --
640- pound cheddar cheese bl ocks to be added to the
Class Il price?

A. We are opposing the 640s.

Q Ckay. And one of the reasons that you are
opposi ng the 640s is that you say, on page 10, it would
not add any new information to the survey; is that right?

A That's one of the reasons.

Q Ckay. Wuuld it add volune to the survey?

A. By definition, adding a new format woul d add
vol une.

Q Ckay. Is it fair to say, though, that you are
saying that's not enough of a reason to add 640s into the
Class Il price?

A. In my opinion, no, because there's no new
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i nformati on being introduced, or | would say very mninal.

Q And anot her reason that you give for not wanting
640s to be added to the Class IIl price is that 640s is a
small -- has a smaller pool of buyers and sellers versus
the nore |iquid 40-pound block on the CVE, is that right?

A Yes.

Q Is it also true that barrels represent a smaller
pool of buyers than the 40-pound bl ock?

A. | would say generally that's true. There -- the
bl ocks are a wi der format.

Q And when d anbi a produces barrels, does it
general ly have a custoner on the other side of the
transaction already at the time that it's produced those
barrel s?

A W try to precontract as much vol une as possi bl e.

Q Ckay. So it's fair to say that the goal at | east
for Ganbia is that you have a buyer before you produce
t hose barrel s?

A. | deal |y, yes.

Q Ckay. And is danbia able to achieve that goa
nost of the tine?

A Most of the tine.

Q And you are worried if 640-pound bl ocks were added
to the Class IIl price, that at sonme point later in the
future, sonebody could be asking to pull those back out
just like we're asking to pull barrels out right nowto
have it priced off of just one product?

A. That is a potential risk.
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M5. HANCOCK: That's all | have. Thank you.
THE COURT: Anything el se?
RECROSS- EXAM NATI ON
BY MR M LTNER
Q Very qui ckly.
Did d anbia consider submtting a proposal in this
hearing to address any elenents of the yield factors?
A. W did not. Qur position was primarily defensive
at this point.
Q Are you aware that | DFA proposed to adjust the
val uation of whey creamthe last tinme that the fornul as

wer e exam ned?

A. | know in past hearings -- this is well before ny
time in the industry -- that these issues were di scussed
bef ore.

Q And your -- and are you aware that USDA said there

was insufficient justification to make the requested

change at that tinme?

A. | don't have the financial decision nenorized. So
if that is the case, | will take your word for it.
Q | don't have it nenorized either

But there's nothing that woul d have prevented | DFA
or Ganbia fromsubmtting any proposal to update parts of
the yield factors they believed were inaccurate or needed
to be reviewed, right?

A Technically true. Gven the tight tine
constraints and the kind of how hectically everything cane

t oget her and we didn't know what the scope of the hearing
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woul d be, nmaybe as a practical matter I'mnot sure that's
true, but technically I can agree with your prem se.

MR. MLTNER: Thank you.

MR, ROSENBAUM  Your Honor, | would ask that
Hearing Exhibits 196 and 197 be admtted into evidence.

THE COURT: Any objections?

Seei ng none, Exhibits 196 and 197 are adm tted
into the hearing record.

(Thereafter, Exhibit Nunmbers 196 and 197 were

recei ved into evidence.)

THE COURT: Let's -- we have been going for about
an hour and 20 mnutes. Ten-mnute break. Let's cone
back at 11:25.

(Wher eupon, a break was taken.)

THE COURT: On the record.

M . Rosenbaum

MR. ROSENBAUM  Your Honor, Steve Rosenbaum f or
the International Dairy Foods Association. W call as our
next w tness, M. Ws Evel and.

THE COURT: Pl ease raise your right hand.

VES EVELAND,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q M. Evel and, you have before you a docunent that's
mar ked as | DFA Exhibit 26. 1s this your witten
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testi nony?
A Yes.

MR. ROSENBAUM  Your Honor, | would ask that this
docunent be marked with the next exhibit nunber.

THE COURT: | have 198. The exhibit is so marked.

(Thereafter, Exhibit Nunmber 198 was marked

for identification.)

BY MR ROSENBAUM

Q M. Evel and, could you please read your witten
testinmony into the record?

A. This testinony is submtted on behalf of H | mar
Wth respect to Proposals 7, 8, and 9, relating to
Make Al | owances.

My nane is Wes Evel and, and | amthe director of
procurenment for Hilmar, who I'mrepresenting today. 1|'ve
wor ked for Hilmar since February of 2023. MW main
responsibilities at H lmar include |leading the mlk and
non-m | k buyi ng teans, procurenent strategy devel opnent,

contract negotiations, market analysis, and risk

managenent .
MR, ROSENBAUM Sl ow down just a little.
THE WTNESS: Gkay. |'Ill slow down.
Prior to working for Hlmar, | spent 13 years in

progressi ve procurenent |eadership roles at Kerry

| ngredi ents and Beyond Meat. Over ny career, | have |ed
the procurenment of a variety of different agricultural
commodi ties, ingredients, packaging, and indirect spend

categories both within the U S. and gl obally.
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As for a conpany background, Hilmar is a cheese
and whey manufacturer with processing locations in
California, Texas, and soon to be Kansas. W work wth
dairynmen in the California, Southwest and upon conpl etion
of the Kansas facility, the Central Federal MIk Marketing
O ders.

Qur primary product lines include natural hard
Aneri can-styl e cheeses, such as cheddar, Col by, and
Mont erey Jack, while sone of our nmain whey products
i ncl ude whey protein concentrate 80 (WPC-80), whey protein
isolate (WPI), whey protein hydrolysate (WPH), and vari ous
grades of edible |actose.

We package our cheese in 40-pound bl ock, barrels,
and 640-pound bl ock. W enpl oy over 1,500 peopl e across
the country and sell finished products donestically and
internationally to over 50 countries around the world.

Hi | mar Cheese Conpany was started in 1984 by a
group of innovative and narket orientated dairynen who
wanted to maxim ze their return on their high-quality
ml k. The conpany was founded on the idea that dairynen
shoul d receive a conpetitive price for their mlk and one
that is driven by actual market conditions. Dairynen
continue to own the conpany and nanage its business as
active corporate board nenbers.

Qur H lmar, California cheese and whey
manuf acturing site processes 12% of the state's mlk. Qur
Dal hart, Texas cheese and whey manufacturing site

processes 31% of the state's mlk. The vast majority of
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mlk we process is bought fromindependent dairynen who
are not part of a co-op. This enphasis will continue with
respect to the investnent being made in the Dodge City,
Kansas manufacturing | ocation.

Hil mar is supportive of Proposals 8 and 9 as
submtted by Wsconsin Cheese Makers Associ ati on and
| nternational Dairy Foods Association ("IDFA"), and
agai nst Proposal 7 as submitted by the National MIk
Producers Federation ("NWVPF").

Further to, we support the testinony of |DFA s
M ke Brown as an expert in the field and a representative
of the industry. Qur testinony will speak to Hlmar's own
experiences with cost of production, the alignment between
our costs and the Stephenson Survey, and the inportance
that future Make Al |l owances are able to keep pace with
changi ng costs of production. Due to the conpetitive
environment and proprietary nature of our costs, we wl|
not speak to their specifics in this testinmony. Qur
testimony will begin with an overview of the markets that
i nfluence H I mar's costs.

Akin to the inflation all Americans are
experiencing day to day, dairy processing costs are up
mar kedly. The FRED Producer Price |Index data shows a
39.5% i ncrease between when the current Make Al | owance was
created in 2008 and the prices in 2022. On top of general
cost pressures interest rates have increased
significantly, over 276% versus the 20-year average. Cost

and rate pressures nake the hurdle to borrow and i nvest
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much nore chall enging for processors. These increases
have i npacted processors' capacity and efficiency projects
that provide dairynmen the opportunity to expand their

busi ness, thereby increasing efficiencies on the farm

Speaki ng to specific markets and conponents of
cost, while H |l mar has seen significant increases in many
areas, | will focus on the areas of utilities, packaging
and | abor.

Beginning with utilities, when conpared to the
20-year average, the Henry Hub spot natural gas market is
45. 1% above the average and the cost per kilowatt-hour is
26. 3% above t he average.

Bet ween 2008 and 2022 corrugated shi ppi ng
contai ners have increased by 76.3% and wood and | unber
products (an input for crates and pallets) have increased
by 109. 6%

Labor is a simlar inflationary story. From 2000
to 2022, the FRED Private | ndustry Wrkers Cost |ndex
reflects a 42.5% increase in wages and salaries. As wth
utilities and packaging, the | abor market indicators align
wi th what the Hi | mar busi ness has experienced and the
St ephenson Survey found.

Al'l of these data points show a consi stent nessage
t hat whether Hilmar, those who participated in the survey,
or the market as a whole, there has been significant
inflation that the industry has experienced that requires
qui ck action to address on the part of USDA

Hlmar's belief is that given the scale of the
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requi red change, a Make Al |l owance update needs to go
through in full, albeit |IDFA has proposed a phased
approach to partially recogni ze and address concerns from
NMPF.

Wil e there needs to be action to catch processors
up to a now past market, there al so needs to be
consi deration for the creation of a market influenced and
regul arly updati ng Make Al |l owance fornmula. An updating
and data driven Make All owance fornula ensures that inputs
remain relevant to the then current cost scenario. |If we
want to keep FMMO pricing fornulas relevant, we need to
keep its functioning conponents current and rel evant as
wel | . This neans whether costs go up or down, the
formul as should reflect processors' actual cost dynam cs.

The | ack of consideration for future changes and
t he di sconnect from avail able data are significant reasons
why Proposal 7 as submtted by NWF is flawed. In NWPF' s
proposal they readily admt that they don't believe that
their proposal neets the true cost of inflation inpacting
processors. Their reasoning for not inplenenting the ful
change is a lack of confidence in IDFA's cost survey and
har dshi ps on dairynmen due to the scale of the required
change.

As a processor with dairynen owners, Hilmar are
confident in the results of the cost survey. It aligns
w th our own experiences, has validation, and is
correlated wth the Schiek study. The |lack of data and

procedure with NVMPF' s own approach provides | ess confort.
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Finally, it needs to be recognized that we have
representati ve data via the Stephenson survey. Relying on
the tinmeliness of Congress to agree to a Make Al |l owance
audit process via the FarmBill is at best uncertain.
Wil e an update to the current Make Al |l owance i s sensi bl e,
keeping it decoupled fromavail abl e market and data inputs
i S not.

Sinply put, there is an opportunity to solve an
underlying problemw th how t he Make Al |l owance renai ns
rel evant to processor input costs, thereby ensuring that
there continues to be strong and willing processing
capacity for mlk to find a hone.

Q Thank you very much. | have a few foll ow up
guesti ons.

We heard testinony a few m nutes ago from @ anbi a,
whose representative testified that they were the | argest
producer of Anerican-style cheese in the United States.

Did you hear that?

A | did.

Q And who is nunber two?

A That would be us. It's not a conpetition.

Q But you are the second | argest nmanufacturer of

Anerican-style cheese in the United States, correct?
A Correct.
Q And that includes cheddar?
A Correct.
Q And did your conpany participate in the

Dr. Stephenson's survey of 2022, nmanufacturing costs?
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A Ve did.

Q And was that with respect to both of your plants?
A. Sorry. Can you repeat that?

Q Did you participate with respect to both of your

A Yes, we did.
Q Now, one item of potentially particular interest
is the fact that you are, as we speak, in the process of

buil ding a new plant in Kansas; is that correct?

A That's correct.
Q And | know you have told ne that you are not
willing to share the exact cost of the plant for

conpetitive purposes.
s it fair to say that that plant is costing
hundreds of mllions of dollars?

A. That. And | can share what's in the public
record, which is $600 mllion, which is what it was
estimated at at the beginning. Qur true cost is far
greater than that.

Q Ckay. Now -- now, just ask the basic question
Do you intend to pool that plant on the Federal O der?

A Not at this tine. W have had to nake contractual
arrangenents with dairy processors to be able to justify
t he expansi on at Dodge.

Q If -- if -- if -- if you were in the Federa
O der -- strike that.

| f the plant were pool ed today and you -- let ne

put it alittle differently.
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If at the tinme that a decision was bei ng nade
whether to build the plant, would you have built it if the
pl ant was subject to the current Make Al | owances?

A. It would be a much harder justification. 1In
| ooking at today's inflation rates and interest, it would
have been difficult to inpossible to nove forward wth.

Q And of course by staying out of the pool, you
don't have an ability to share in the Cass | proceeds,
correct?

A Correct.

Q And nonet hel ess, the econom cs are such that you
have made the decision at this point, at |east, you are
not going to pool, correct?

A Correct.

Q Now, your conpany is actually owned by dairy

farners; is that correct?

A Correct.
Q | nmean, when you -- just to be clear, when you use
the term"dairynmen,” | want to nmake clear, you are not

just tal king about people who have sone role in the dairy

i ndustry --
A No - -
Q -- these are actual dairy farners.
A. -- they are active farners that provide mlk to

our facilities.
Q Ckay. Now, do you have other farnmers who are not
owners of Hi |l mar but who al so provide mlk to your

facility?
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A Correct.

Q And what -- and you've engaged in, | take it,
di scussions with sone of themregarding their supplying
mlk to the Kansas plant once it opens, correct?

A Correct.

Q And are they aware that you are not intending to
pool the plant?

A Correct.

Q And what is their reaction to the overal

situation? |'mtalking about your non-owner farner
suppliers.
A. Qur non-owner suppliers, they are eager to grow.

Expansions are critical to their businesses, just as it is
to ours. So | think that they are willing to partner with
us to hel p both businesses grow.

Q And your new facility provides an opportunity for

the sale of a lot of additional mlk, | take it?
A. Correct.
Q So why is it -- why does Hilmar still care about

Make Al |l owances?

A So accuracy in pricing signals is inportant. It
it's a key input into vast amounts of mlk in the U S
| naccuracy is going to lead to pricing signals that are
distorted to processors, to producers, as well as end
custoners. So whether we are buying inside or outside
isn't relevant. It is accuracy that's key.

Q And tell us what -- what kind -- what -- what kind

of cheese is made in your California facility, your
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current facility?
A. We make Anerican-style cheeses, inclusive of
cheddar, Col by, Monterey Jack, etcetera.
Q Ckay. And for the cheddar, what size, if you
wll, cheese are you naki ng?
A. So we do 40-pound bl ock and 640s.
Q And tell us about the Texas facility, same
guesti ons.
A. They do 40-pound bl ock, 640s, and barrels.
Q And -- and do the -- do you nake sone cheese ot her

t han cheddar cheese?

A Correct. Yep.

Q Is it the sane varieties you nentioned a m nute
ago?
A. Sane varieti es.

Q Ckay. And what's the -- what's the plan for your

Kansas facility?

A. They will be doing 640s, 40-pound bl ock, simlar
cheese styles as the other facilities.

MR. ROSENBAUM  Your Honor, the witness is
avai l abl e for cross-exam nati on.
CROSS- EXAM NATI ON

BY MR M LTNER:

Q Good norning, M. Evel and.

A Good norni ng.

Q My nane is Ryan MIltner. | represent Select Mk

Pr oducers.

In your California plant, what's the rough
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di vi si on between cheddar cheeses and Jack Col by cheeses?
A. " mnot going to be able to get into specifics of
t he busi ness.
Q What's the division between 640s and 40s?

A Sanme answer, | won't be able to get into
speci fics.
Q Does California's plant produce barrels?

A They do not.

Q Ckay. That's a specific. Wy that one and not
the others | asked about?

A. So for that one, | think that that's less -- gets
into | ess about sonme of the business than the other
pi eces.

Q Ckay. And at your Texas plant, are you able to
swi tch production between bl ocks and barrels, dependi ng on
mar ket condi tions?

A | believe so. |'mnot sure.

Q When asked by M. Rosenbaum about why Hi |l mar cares
about Make All owances, you said accuracy is key.

The accuracy of what?

A So the accuracy of pricing information in the
market. So if we are tal ki ng about Make Al |l owances,
specifically, if they are predicated on a 15-year-old
system or pricing conmponent, it's |ess relevant today
than it was 15 years ago.

Q How would Hi Il mar utilize an accurate
Make All owance figure as it would be contained in the

Class Il fornmul as?

TALTY COURT REPORTERS, INC. 3855
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 14, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. We woul d probably | ook closer at -- at rejoining a
pool. So we mght -- mght go back.

Q So it's not the accuracy, it's about the economc
decisions that H lmar will nmake based on that data.

A | think it's just as nuch about accuracy as -- the

econom cs are, sure, a conponent, but | think the actual
accuracy when we're tal king about pricing discussions with
custoners, along with other things, if that's inaccurate,
it's just not val uabl e.

Q So |l think we'd all like to get to a nmandatory
audi ted cost survey.

But in the absence of that, do you think that the
reports fromDr. Stephenson and Dr. Schiek allow us to get
to an accurate nunber?

A. | think given the avail able data, we participated
in the survey, we found it to be representative of our
costs, largely.

Q | f USDA were to adopt Make Al |l owances prem sed on
t hose reports, would that -- would that be the type of
accurate information you would |like to see the Federal
Order adopt?

A Yeah, | think that the Stephenson survey -- again,
speaking to our own specifics -- it's -- the nethodol ogy
seens sound, the participation was a good striation of the
market. Yeah, | think it was a good way to go.

Q So really you have already got the data you are
| ooking for, don't you?

A. Yeah, | think it's using that when we're talking
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about redefining the Make Al |l owance.

Q Ckay. So you also tal k about the whey products

that Hi |l mar produces.
| notice you don't produce any dry whey; is that
correct?

A. We do produce dry whey.

Q Ckay. I'm-- | may have -- | -- you said your
mai n whey products include WPC- 80, WPlI, WPH, and vari ous
grades of edible |actose.

So dry whey is not a main whey product for Hilmar;
is that correct?

A. Correct. Yeah. Just straight dry whey.

Q Do you report information on dry whey sales to the
NDPSR?
A. "' mnot aware one way or the other.

Q Ceneral ly speaking, would you agree that WPC- 80
and WPI and WPH are val ue-added products as conpared to
dry whey?

A Yes. | woul d consider val ue added.

Q They conme with an additional manufacturing cost to
H | mar, don't they?

A Correct.

Q And al so additional revenue to Hi |l mar because they
are val ue- added products, correct?

A. Presumabl y correct.

Q H | mar views those whey products as an inportant
part of its business nodel, don't they?

A. | believe so. [|I'mnot a part of the finance
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community, but | believe so.

Q So when Hilmar takes in raw mlk, they convert
that to products, they convert it to cheese, they convert
it to whey, and/or whey products, and | actose, correct?

A Correct.

Q So the Cass Il fornulas are prem sed on the
producti on of 40-pound bl ocks or 500-pound barrels and dry
whey.

Does the fact that H | mar manufactures different
whey products affect your view as to whether the
Make Al l owance for cheese is an accurate benchmark for

your plants?

A. Sorry. Can you repeat the question?
Q Yeah. | nean, since -- since Hi |l mr doesn't
produce dry whey in significant quantities, and -- but

your whey products are an inportant part of your business
nodel , how accurate is the federal Mike Al |l owance for
cheese to Hi Il mar as a benchmark?

A. | can't really speak to that.

Q Ckay. On page 2 of your statenent you stated that
the vast mgjority of mlk whey process is bought from
i ndependent dairynmen who are not part of a co-op.

Does that statenent apply both to your plant in

California and your plants in Texas?

A Correct.

Q Do you pay your producers on a proprietary cheese
yield fornul a?

A. Yes. W have a proprietary formul a.
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Q How does that price conpare to the federal
Class Il price?
A. | can't get into specifics about our business.

Q Were you here this norning for M. Dedong's
testi nony?

A | was.

Q Did you see the graphs that he included in his

st at enent ?

A | didn't ook at them
Q Ckay. |If producers in West Texas, overall, are
receiving a lower nail box price than the Cass IIl price,

woul dn't there be an econom c incentive for producers who
wanted to expand to contract with a plant |ike Hilmar?

A | think that dairy farners are smart busi nessnen.
|f they want to grow their business, they will [ook for
stainless to put the mlk at.

(Court Reporter clarification.)

THE WTNESS: They will ook for stainless to put
the mlk at.
BY MR M LTNER

Q And by "stainless,” you nean silos at a plant and
not a truck, right?

A Correct.

Q | f the mail box price in Texas is |ower than the
uniformprice, do you attribute that to inadequate
Make Al | owances?

A. Yeah, | think it's a good key indicator of that.

Q Do you think there are any other factors that
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m ght contribute to that occurring?

A None that | would see.

Q Haul i ng woul dn't be one?

A No. | think that -- | think that's a key piece if
terms of where -- where they are trying to grow the
business. | think hauling is an input, but | don't know

t hat nuch about it.

Q So the relative distance fromthe farmto an
avail abl e market is not -- doesn't bear on that
rel ati onship?

A. Sorry, | think it does. | think that's sone of
that in ternms of where you would have to haul your mlKk,
yes.

Q You note that interest rates have increased 276%
versus the 20-year average, and you cite the St. Louis
Fed.

Are you famliar with the St. Louis Fed's
five-year break-even anal ysis?

A |"mnot as famliar with that. | think the
guestion was asked yesterday about that as well. | don't
think that it's as famliar.

Q Ckay. You also talk about utilities.

How do the utility costs for Hi |l mar conpare to
your California plant versus your Texas plant?

A. | haven't | ooked at that specifically.

Q I f the industrial insurance rate per kilowatt hour
for California was four to five tinmes the rate in Texas,

as reported by the U S. governnment, would that surprise
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you?
A. | suppose it wouldn't be a surprise.
Q So when G anbia's witness was testifying, they
made a case that processor co-ops are indifferent to
Make Al |l owances.
And | know H Il mar isn't a co-op, but is that -- it
is asimlar nodel, isn't it, where the farner-owners that

supply the plant also own the plant?

A. It's much nore indirect than a traditional co-op.

Q Are the contracts that Hilmar provides to its
supplying farners the sane terns for all farners
delivering to a plant, the sane plant?

A. W -- excuse nme -- we try to be consistent with

all the producers that we work with. Wether they are

owners or whether they are non-owners, we treat everybody

equal | y.
Q On the mlk supply end of things?
A Correct.

Q And then so the owners get a distribution of the

profits of the plant, correct?

A | believe so. I'mnot -- I"mnot privy to that,
t hough.
Q Ckay.
MR. M LTNER  Thank you. | don't have any ot her
guesti ons.

THE W TNESS: Thanks.
THE COURT: Further questions, other than AMS?
/11
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CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon. |'m N cole Hancock representing
Nati onal M IKk.
A Good afternoon.
Q Was today the first day that you were here

listening to testinony?

A. No, | have listened a few days.

Q Were you here in person or listening online?

A Yeah, just lurking in the back.

Q Ckay. Alittle creepy but --

A. Work doesn't stop while you're here.

Q That's fair. So partially tuned in, partially
wor ki ng.

A Yep.

Q Did you hear M. Deldong tal k about the deadly
efficiency of his plant?
A. Yes. You two enjoyed that conment.

Q You know, |'mgoing to keep it going.

2023

Do you believe that your plant operates equally as

efficiently?

A | -- | think that we're very neck-in-neck. Both

operations have to be efficient. That's key in the space.

Q Ckay. And do you have any plants that -- you said

that you don't plan to operate your Kansas City plant as a

pool plant; is that right?
A Correct.

Q And is that a decision that you will make based on
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the market conditions that exist at the tine when it
opens, and then over the course of the duration of
operation of that plant?

A. At this tine we don't see any reason to pool based
on the current Make All owances and FMMO set up.

Q And that's based on the financial analysis that
the fol ks that you work with at Hi | mar have conducted; is
t hat accurate?

A Correct. Yep.

Q And does that take into account a potenti al
i ncrease in the Make All owance as wel | ?

A. At this tinme we have just considered the facts as
they are available to us.

Q Wi ch nmeans the proposals for the increase in the
Make Al l owance are included in that as well.

A We haven't |ooked -- when we did our
justification, we wouldn't have | ooked at proposals. W
started looking at this -- this is a few years in the
maki ng.

Q Ckay. And | think that of the resources that
| ooked at, it sounds |ike you broke ground on that Kansas
Gty plant somewhere in the fall of 20227

A Correct.

Q And when do you anticipate that it's going to be
conpl eted and ready to be opened?

A & of 2025.

Q Ckay. So about a three-year construction period?

A Yep.
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Q And what was -- you said, reported in the nedia
that it would be about a $600 nillion capital investnent.
That's what was pl anned before it was started; is that
right?

A Correct.

Q And then now, as we see with nbost construction
proj ects, they always seemto go over the budget, don't
t hey?

A Yes. That's true.

Q And | think you characterize it as it's gone far
greater than what was originally estimated for this
proj ect.

A Correct.

Q And even at the tine that the project was
originally estimated, in addition to the 600 mllion that
was estimated for construction of the plant, H I mar was
estimati ng another $500 mllion to be invested as soon as
it was done being conpl et ed.

A It was $500 million into the | ocal conmmunities.
That's what they thought that the communities woul d
gener at e.

Q Ckay. And so that's what was contenpl ated at the
tinme that it was initially budgeted for before it has now
far exceeded its original budget estinmates.

A. Yeah. So 600 mllion, the local communities
t hought that they would be generating about $500 mllion
locally with the businesses that were going to be

supported by the plant expansion.
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Q And t hat 2022 break-even construction, that's
about a little nore than two years into the gl obal
pandenmic that we all know too well.

A Correct.

Q And that's when inflation was reachi ng new growth

hei ghts and increasing even still at that point in tine.
A Correct.
Q Does Hil mar produce its cheese products at a cost

that is lower than the currently set Make All owance?

A. Do we produce -- can you repeat that back, please?

Q Yeah. Are your costs of production |ower than the
current Make Al |l owance?

A. That gets back to, we're not willing to share that
i nformati on.

Q Can you just tell me if it is below or above?

A |"d prefer not.

Just to speak on that for a nmonent. This is

obvi ously broadcast, as well as put into the public realm
As a fornmer purchaser at a custonmer, | would use this
information in pricing discussions. So | would prefer not
to be tal king about specifics for that reason.

Q How | ong have you been at Hi | mar?

A Ei ght nont hs.

Q Ckay. What did you do before Hi |l mar?

A | worked for about 12 years at Kerry Ingredients,
and then about a year at Beyond Meat, all in purchasing.

Q Ckay. And at what point in tinme over your career

did you start to have concerns about whether Federal
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Orders establish Make Al l owance was sufficient?

A. | would say I'ma lot closer to it nowin this
role than | have been in past roles, obviously.

Q So sonetine in the last eight nonths?

A Correct.

Q Are you involved in any of the financial reporting
at H |l mar?

A " m not.

Q What -- in your role in procurenent, do you have
an established budget that you are in charge of managi ng
each year?

A. | am yes.

Q Ckay. \When you are reporting your budget nunbers
to your managenent team or your |eadership team is it
i nportant that your nunbers are accurate?

A Correct.

Q And do you have a responsibility in your role to
manage costs the best that you can?

A. W do. | think just as any budgeting practice,
that we understand there is going to be underage and
overage versus those budgeted nunbers, just for reasonable
consi derati ons.

Q And simlar to the construction of the plant,
right? Sonetinmes you can't help but go over budget; is
that fair?

A. Yeah, or under. | mnean, you obviously seek to be
bel ow budget wherever possible, but sonetines that's

out si de of your control.
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Q In the last six years -- did you -- did you --
were you listening to the testinony online before you were
here in person?

A | popped in here and there. Who specifically?

Q Paul Bauer. D d you hear himtal k about barrel
el i m nation?

A | think I mssed him

Q Okay. He testified that barrels have subsi di zed
the | ack of Make Al |l owances, or naybe the deficiencies in
percei ved Make Al |l owances, and |'m wondering if you agree
with that statenent.

A. | think the barrels are an inportant part of the
market. They are traded. They provide a bal anci ng aspect
of 40-pound block. | think their renoval takes away a
significant portion of avail abl e market data.

Q Does the inclusion of barrels provide a value to
t hose who produce barrels, in having it priced in the
Class Il market?

A. | think it -- it provides a value insofar as
there's avail able data and using the data is inportant.

Q Does it provide a financial value as well?

A | amnot sure. |'mnot sure exactly how our
custoner contracts are set up.

Q Ckay. So you don't know if it would -- if it
could potentially be providing sone kind of a subsidy to
any deficiencies in Make Al |l owance?

A | don't know.

Q Ckay.
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M5. HANCOCK: That's all | have. Thank you for
your tine.
THE W TNESS: Thank you.
CRCSS- EXAM NATI ON
BY MR ENG.I SH:
Q | was going to say good norning, but |ooks |ike
good afternoon, sir.
My nane is Chip English for the MIk Innovation
G oup.
Does Hil mar receive any Gade B m | k?
A Not at this tine.
Q Was there a tine that you stopped receiving
G ade B m | k?
A. About two years ago or so we -- we went all to
Grade A We no | onger accept G ade B.
MR, ENGLI SH: Thank you, sir.
THE W TNESS: Thanks.
CROSS- EXAM NATI ON
BY VR M LTNER
Q In ny previous attenpt to be brief | neglected to
ask one question.
M. Dedong offered sone information about the
butterfat recovery at his plants.
Does Hi Il mar achi eve hi gher than 93% butterf at
recovery at its Texas facility?
A | don't know.
Q Do you know if it achieves higher than 90%
butterfat recovery at the facility?
TALTY COURT REPORTERS, INC.
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A

It would be outside of ny purview
MR MLTNER  Thank you.
THE W TNESS: Yep
THE COURT: Further questions?
AVB?

CROSS- EXAM NATI ON

BY Ms5. TAYLOR

Q

A
Q
A
Q

Good afternoon.

Good afternoon.

Thank you for comng to testify today.
Thank you.

| just have a few questions.

So Hlmar is owed by a group of dairynen. My I

ask how many dairynen?

A

|"'mnot sure of the exact nunber, to be honest.

can get the nunber and get it to you because that's going

to bother ne as well. | don't know off --

Q A rough estinate?

A. | want to say that it's in the 20 range, but |
need -- I'll get you a specific nunber because that's

going to drive nme nuts.

Q

And for those dairynen, if you would know, we're

collecting -- we're charged with also collecting

i nformation on snmall businesses. And so for dairy

farmers, that is defined as farmers making $3.75 mllion

in gross revenue annually on a whol e farm basi s.

m ght

Do you know about what percentage of your farns

meet that definition?
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A | don't. | don't.

Q Ckay. And then when it conmes to the processor
side of the business, for Hilmar, the cheese conpany,
smal | busi nesses for cheese conpani es are defined by
enpl oyees, and for cheese manufacturers that -- that are
those with 1250 enpl oyees or | ess.

Wuld Hi |l mar, altogether, for the total conpany,
woul d Hi | mar neet that definition?

A. No. W have 1,500 enpl oyees.

Q On page 2 you state that your California plant
processes 12% of the state's mlk, and your Texas pl ant
processes 31% of the state's mlk.

How di d you cal cul ate those nunbers?

was.
Q So NASS nunbers or --
A We used NASS nunbers.
Q And you tal k about how a lot of your mlk is --

that Hi |l mar buys is fromindependent dairynen.

from your independent farns versus co-op supplied?
A. Co-op supply would be a very, very snall

per cent age, maybe 1, 2% sonething like that.

t hent?
A Correct.

A | worked with ny finance team W |ooked at total

reported mlk, and then we | ooked at what our consunption

Wul d you know the rough estimate of what you buy

H | mar owners then, that would be independent shippers to

Q And does Hil mar buy m |k from dairynen who are not
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Q Ckay. On the bottomof page 2 into 3, you have a
| ot of different statistics that you reference for cost
indices, and | made this request of other w tnesses
earlier in the hearing, if |DFA would provide those
references on your official notice --

A Yeah, | have the --

Q -- web link?

A. | have the actual websites on the |ast page.

Q Did 1 mss that? OCh, | mssed those. Thank you
That's very hel pful. Thank you.

A. No probl em

Q On the top of page 3, the bottom-- or the |ast
sentence in that kind of carryover paragraph, and you are
tal ki ng about cost increases. And you say, "These
i ncreases have inpacted processors' capacity and
efficiency projects that provide dairynmen the opportunity
to expand their business, thereby increasing efficiencies
on the farm™

And | wondered if you could expand on how t he
processor efficiency projects feed into dairynen's
opportunities.

A Certainly. |'ll preface that when we're having
conversations with -- with producers, we have nore
conversati ons about expansion than anything el se, how can
we -- what can we do to bring in nore mlk fromthe
producers. Qur Dodge City facility, that's part of its
pur pose, so we're actually going to be noving mlk from

our Dal hart facility up to Dodge, thereby giving
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opportunity for grow h.

So when we -- we're tal king about this, the
expansion is inportant because it allows dairy producers
to expand their businesses. And that -- in our
experience, that's a critical request from-- fromall of
t he producers we work wth.

Q So just so I'mclear, since H lnmar seens to have a
uni que ownership structure, that's the dairynen owners of
H | mar ?

A No. Third party as well.

Q Ckay.

A. Sol -- 1 wn't go into the breakdown of that, but
it's both.

Q Ckay.

A And | suppose to that end | will just coment that
the sane as we treat our owners and our processors -- or

our |arger producers equally. Wen we are talking about
growh, we -- we treat themall equally for that as well.

Q Ckay. We have had ot her discussion and earlier
W t nesses, and one was just on, the witness before you,
t al ki ng about decreases in mail box prices when conpared to
the uniformprices for Federal Orders, and he correl ated
that to decreases in premuns as a result of inadequate
Make Al | owances.

Coul d you speak to -- maybe speak to that point

about, | don't know, any prem uns you pay your dairy
suppliers or your efforts as H |l mar as a business to deal

wi th what you see as inadequate nmanufacturing all owances?
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A. | won't be able to get into specifics. Wat |
will say, though, is that we al ways endeavor to pay a fair
anount to our producers. That's -- in the article that
was brought up about the plant expansion at Dodge, our
chai rman actually even comented about that our -- that's
our goal, is to be good stewards of the industry, treat
producers fair. And | will just leave it at that.

Q Ckay. And we al so had di scussion about -- from--
from producers saying about the difficulties in
negotiating -- or renegotiating over-order premuns, and
t hen we have heard ot her di scussi on about how, well, if
there's a change, then, you know, the other side has the
ability to conme to us to renegotiate those things. So
there are kind of, not surprisingly, diverging viewuoints
on that.

But |I'm curious how often, w thout disclosing any
confidential information, you know, how does that work for
Hi | mar? How often do you have those discussion with your
suppliers? And | know you don't have very nuch co-op
supply, but your direct shippers as well, on kind of

negoti ati ng those things.

A We generally pre-agree on a fornul aic setup, and
then we follow that with our producers. | can't get into
speci fics about how often we do that. |'mjust not aware

of how often that comes up.

Q Ckay. You nention that Hilmar participated in the
2022 St ephenson survey.

A Correct.
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Q Dd Hlmar participate in the earlier one?
A Correct.

Q Bot h plants?

A Uh- huh.

Q And as you look at the results of the Stephenson
survey, and as you look at the results of Dr. Schiek's
study, | was wondering if you could expand on how you
think those results pan out and conpared to what Hi |l mar
has experienced. And | know you discuss kind of I|ike
general cost increases, but those aren't specific to
H |l mar in your testinony.

A. Yeah. W saw the Stephenson survey was very
representati ve of what we experienced as a busi ness.

The Schi ek study, the correlation to the
St ephenson study, we thought that that was -- it was very
akin to what we experience as a business.

Q |"mnot sure if | saw it in your testinony about
has Hilmar -- with the two plants that you do own, have
you gone through any investnent projects to try to gain in
efficiencies, say, in the last 15 years since the current
Make Al |l owances were established?

A. Yeah. | think I'll crib M. Dedong's statenent,
we have had to be ruthlessly efficient. So we do have to
reinvest. | think with Make Al |l owances, the way that they
are, we need to be very cost consci ous.

Q So that's a "yes"?

A That's a yes.

Q Ckay. Then on page 4, the first sentence of the

TALTY COURT REPORTERS, INC. 3874
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 14, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

full paragraph says there, "The | ack of consideration for

future changes and the di sconnect from avail able data are

significant reasons why Proposal 7 are submtted" "as
submtted by National MIk is flawed."
| f you coul d el aborate on what you want to -- on

the lack of consideration for future changes. Are you
tal ki ng about automatic updates in the future, or what do
you nmean by that?

A Yeah. So we would -- we would like to nake this a
nodel that is continually relevant to the markets.
t hi nk we have obvi ously decoupl ed significantly from 2008,
so | think we want to use avail able data to kind of inform
t hose decisions. W -- fromour perspective, the
St ephenson survey does that, and | think that's where we
would like to be able to use that continually as a way to
keep things rel evant.

Q So you woul d echo ot her thoughts expressed during

this hearing about a regular audited survey?

A Correct.
Q kay.
M5. TAYLOR: | think M. WIson has a few

guestions, and then | have one or tw at the end.
THE W TNESS: Ckay.
CROSS- EXAM NATI ON
BY MR W LSON
Q Todd W1 son, Dairy Prograns.
Good nor ni ng.

A. Good nor ni ng.
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Q Just to follow up a couple that Ms. Tayl or asked
about the percentage of mlk that your facilities in
California and Texas process as a conparison of state
producti on.

You nentioned that you -- this is on page 2, top
paragraph -- that you | ooked at NASS production for both
California and Texas?

A Correct.

Q It seens like that the -- the 31% are you pretty
confortable with that nunber?
A Yes.

MR, WLSON:. Ckay.
CROSS- EXAM NATI ON
BY M5. TAYLOR:

Q | wanted to take this opportunity, since Hilmar
produces barrel cheese, and | don't believe your statenent
has anything in regards to the proposal we have in front
of us on renoving barrel cheese fromthe price fornul as,
do you have any thoughts on that?

A. | had witten a statenent on that. Could you --
maybe | mssed it.

So we would -- I'lIl nmaybe summari ze, and we can
try to get that docunent. But -- so we would be opposed
to the renoval of barrel cheese from-- fromthe -- from
the survey. It represents a significant part of the
traded market. Having readily avail able data and then
renmoving it, it just really starts to dilute what's --

what ' s avai l abl e.
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|"'mnot being nearly as articulate as ny paper is,
so I'mtrying to go through this off nenory.

Q That's fair. |I'musually not as articulate either
when | haven't witten it down.

So there's been di scussion about -- we have heard
testi nony about, well, if you renove barrels fromthe
formul as, then eventually they will get priced off of
bl ocks, and there will be a transition, but everybody w ||
figure it out. |I'mvery nuch sunmmarizi ng what the general
senti nment has been.

And then there's been other testinony that says,
we can't renove barrels because the CME would still have a

barrel market, spot market, and that would --

A. Correct, it introduces a risk.
Yeah. Because there would -- it would certainly
introduce a price risk, and there's a lot of -- there's a

| ot of unknowns to that in terns of what it would actually
do pricing-wise to a processor in terns of the cost.

And | think in the previous two hearings on this
poi nt, USDA nai ntained that the barrels should remain in
the survey. And we feel that was the right decision at
the tine, and it continues to be the right decision.

Q Ckay. So as a barrel manufacturer -- and you do

pool mlk; aml right about that?

A. Fromtinme to tine.
Q Ckay. So if you are paying a Cass IIl price that
has blocks in it, and assum ng that barrels are under
bl ocks, we'll make this -- you can make that assunption
TALTY COURT REPORTERS, INC. 3877
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for me now, | nean, how does that inpact you as a barrel
maker that you would have to pay a Class Ill price for
which isn't reflective of what you get out of the narket?

A. That woul d kind of get into sone of the pricing
specifics that we have. |[It's hard to get into detail on
that with you.

Q Ckay. So | take that as Hilmar's figured out how
to deal with that?

A. | would say it's -- yeah, we would -- we would --
we woul d have to ook into it a little bit closer. |
don't have a good answer for you.

Q Ckay. | think my last question is on risk
managenent, because | have tried to ask that of many
W tnesses. W have sone proposals, and not just one
necessarily, to talk about the inpacts to risk managenent
positions if any of these proposals are immedi ately
adopt ed versus delay in the adoption of those.

And | wondered if you could speak to -- | don't
know if you could speak to the Hi Il mar producers' use of
ri sk managenent tools and how any inpact into the fornul as
woul d i npact them But you m ght not be here to speak
necessarily on that side of the business, which | would
respect .

A. Yeah. | wouldn't be able to speak to what our
producers do. Yeah. That would be outside of ny -- ny
core responsibilities.

Q Ckay. And does Hil mar, the business, use risk

managenent tools to hedge inputs?
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A. W would -- we would use hedging tools in sone
areas of the business.

M5. TAYLOR: | think that's it from AMS. Thank
you.

THE WTNESS: Thank you.

RECROSS- EXAM NATI ON
BY MS. HANCOCK
Q | have a brief follow up.

| think you were just talking with AVS about the
fact that H I mar provided data in response to both of the
St ephenson surveys; is that right?

A Correct.

Q You have seen the results of both of those
surveys?

A. Yes. | won't renenber themoff the top of ny
head, though.

Q Ckay. So in 2021 survey results, Stephenson
concl uded that the Make Al l owance for cheese was $0.2476.

Does that sound right?

A | am not sure.

Q Ckay. Well, if that's right, is that a nunber
that you believe correlates well to H lmar's cost of
maki ng cheese?

A. | -- | would have to defer to our finance people.

Again, it gets into the proprietary nature of costs and

sone of the custoner conversations on the conpetitive side

of things.
Q Yeah. And | don't want to know your nunber
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A Sur e.

Q | just -- when you said that you had a confort
| evel when you conpared Hil mar's cost of production to
what Dr. Stephenson had cone out with, | just wanted
to ask you if you felt that confidence with his 2021
survey results?

A. Yeah. We feel that the survey was put together
well, we participated init, and we felt it was reflective
of what our experience was. |'Il leave it at that.

Q You do have sone concerns with National MIKk's
proposed nunber; is that right?

A Correct.

Q And are you aware that National MIk's proposal is
$0. 247

A Qur bigger concern is the lack of data. W -- a
significant anount of processors participated in the
St ephenson survey. |It's ny understanding that the --
there was ot her processors that were asked to participate
who woul d be part of National MIk that chose not to
provi de their data.

| think all the data is helpful to get to an
accurate nunber, and that's really what we want is, data.

Q Ckay. And accuracy, right?

A Correct.

Q Yeah. Thank you. | appreciate that.

|"mjust curious, if Stephenson's cheese cost is
$0. 2476, and you felt confortable just by conparing that

with whatever it is that H I mar has for cost of producing
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its cheese, how cone you couldn't do the sanme by conpari ng
t he proposal from National MIlk's $0.24 with the cost of
production to see if it -- if it felt like it was in the

ri ght range?

A. Yeah. | think we would |ike to go back and | ook
at the data a little closer. | won't be able to speak to
it specifically. It gets back to our financial team

Q Did you go back and | ook at Stephenson's data any
further when you saw his nunber?

A W -- that was a separate team | wasn't a part
of the review

Q Ckay.

M5. HANCOCK: Thank you. Nothing further.

THE COURT: Redirect?

MR. ROSENBAUM Could | have five mnutes to --
the witness nade reference to a separate docunent. | need
to see if | can talk to himabout it. Could we have a
five-m nute break?

THE COURT: O we could cone back after | unch.

MR. ROSENBAUM Fine. Wiy don't we cone back
after lunch.

THE COURT: Yeah. Absolutely, M. Rosenbaum

M5. TAYLOR: Just for everyone's notification, we
do have three dairy farnmers with us today, and so we can
tal k about -- we would |ike themto go right after lunch
because they are driving back this evening.

THE COURT: W'l probably let M. Rosenbaum

finish up, | guess, unless he has a lot to tal k about.
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1 MR. ROSENBAUM Yes. Before |I do anything,
2 t hough, | didn't ask for your business address. |'m
3 supposed to get that on the record. So could you provide
4 that?
5 THE COURT: | appreciate that. | don't seemto be
6 able to renmenber it either.
7 THE W TNESS: 9001 North Lander Avenue, Hil nar
8 California, 95324.
9 MR. ROSENBAUM  Thank you.
10 THE COURT: Ckay. Let's break for |lunch. Cone
11 back at 1:25.
12 (Wher eupon, a luncheon break was taken.)
13
14 ---000---
15
16
17
18
19
20
21
22
23
24
25
26
27
28
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THURSDAY, SEPTEMBER 14, 2023 - - AFTERNOON SESSI ON

MR. ROSENBAUM  Your Honor, we went back and
checked, and M. Eveland had witten out sonethi ng about
barrel and bl ock cheese, but we feel that the oral
testi nony he gave adequately covered that subject, so at
this point we don't feel a need to have anot her exhibit
i ntroduced.

And so at this point we sinply would ask that
Hearing Exhibit 198 be entered into the record.

THE COURT: Any objection to Exhibit 198 com ng
in?

Seei ng none, Exhibit 198 is deened a part of the
record. Thank you.

(Thereafter, Exhibit Nunber 198 was received

i nto evidence.)

THE COURT: Thank you.

THE W TNESS: Thanks.

THE COURT: | understand we have sone producers,
dairy farners.

M5. TAYLOR: Yes, we do, your Honor.

THE COURT: And this will be virtual ?

M5. TAYLOR: No, they're here.

THE COURT: Ckay. Welconme. Thank you for com ng.

Rai se your right hand when you get settled.
TI M HOQOD,

being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.
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MR. MUNCH: Thank you. M nane is Danny Minch.
"' man econom st with the American Farm Bureau
Federation -- first time up here, stepping in for Dr.

Roger Cryan this week.

Bureau that have volunteered today to cone spend their
time and testify on behalf of their operations. Those
three will be TimHood, Brad Ritter, and Brian Preston.
The first of which is Ti m Hood.

explain sonme of his own testinony.

THE COURT: Is there a witten statenent?

about all they have is notes.

have you all here.
And you're M. Hood?
DI RECT EXAM NATI ON
BY MR MJINCH:

Q And, M. Hood, if you would, state your first and
| ast nanme and spell it, and then a good busi ness address,
t hey need for the record.

A. TimHood. HOOD, just like it sounds.

41488 County Road 358, Paw Paw, M chi gan, 49079.
So I'mTimHood. | have a farm-- dairy farmin

sout hwestern M chigan. | have four children, nme and ny

THE COURT: No requirenent for that. I|I'mglad to

We have three producers representing M chigan Farm

So wth that, I will et himintroduce hinself and

MR. MUNCH: There's not a witten statenment. They

will just be using notes and their own experience. That's

wi fe Debbie, and all four children are part of our farmng
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operation, which | feel very lucky to have. | get to see
them all everyday, and ny grandchildren, and it's been --
it's been a real pleasure for me. And | feel things have
been goi ng wel | .

We have a 1200-acre operation. We mlk 500 cows.
And it's -- | also have a son-in-law that's involved. A
daughter married a young fella that's been interested in
the farm and he hel ps, too.

"' mal so a nenber of the M chigan Farm Bureau and
serve on the dairy advisory commttee. Qur committee
devel oped the original reconmmendati ons for Anmerican Farm
Bureau Federation to establish a dairy working group and
to host the Federal M|k Marketing Order forum where many
of the final recomrendations for the Federal Order Reform
wer e gener at ed.

As you are aware, Farm Bureau is a grassroots
organi zation. The policies we advocate for cone directly
fromfarnmers which are voted on at the county and state
| evel before nmaking their way to the del egate session at
AFBF' s annual neeting to be supported nationally. W
boast our role as the voice of agriculture, where a Farm
Bureau of over 2,800 counties in every state and Puerto
Rico, with nearly 6 mllion nenbers, enconpassing the
di versity of agriculture operations in the nation.

An exanple of the strength of our grassroots is ny
participation in USDA' s Federal M|k Marketing O der
hearing here today. Dairy farnmers in Mchigan, |ike much

of the country, have faced years of unworkabl e nmargins,
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rapi d changes in prices, and narket signals resulting
conpetitive inequities within the industry.

Bet ween 2018 and 2023, just five years, the nation
has |l ost 9,546 |licensed dairy herds, or 25%of its total
dairy herds in Mchigan. There -- the |loss has been -- in
M chigan the | oss has been nore extrene with 34% or 510,
fewer licensed dairy herds than in 2018.

| served 18 years on the Mchigan M|k Producers
Cooperative board, and | just retired here in -- in Apri
this year. And during those years, | had one |local that |
was in charge of that was in Indiana, because that was
part of ny area, and up around the M ddl ebury, Shipshewana
ar ea.

And when | started being a director, on those
| ocal neetings, we would have 300 dairy farns represented
at that neeting. Wen | retired here, and | had ny | ast
| ocal neeting there, back in January of this year, there
were 75. And there's sonmething -- it nakes ne felt as a
co-op director, why can't |, you know, keep these farners
i n business? Wy do they keep going out, you know? And
it's -- it kind of -- it wears on you, you know. It seens
i ke we have the same nunber of cows, but we have fewer
farms. And so there's -- they are not spread over as w de
an area, you know, and so I'd like -- 1'd like here to
change that.

We hope USDA considers the work farnmers have put
in to thoroughly considering what adjustnents matter nost

to noderni ze the system W speak strongly in support of
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the follow ng proposals, being considered by USDA, during
this hearing:

Proposal 1, from National MIk to increase skim
m | k conponent factors for nonfat solids, protein, and
ot her solids;

We support Proposal 3 from National MIk to
el imnate the cheddar cheese 500-pound barrel price series
fromthe protein price fornula;

Proposal 4 from AFBF to add 640- pound cheddar
cheese bl ocks to the protein price fornul a;

Proposal 5 from AFBF, to add unsalted butter to
the butterfat and protein price fornul a;

Proposal 13 from National M|k Producers, to
switch back to the higher-of Cass | nover;

In principle, Proposal 17, from Edge Dairy Farner
Cooperative, which would switch back to the higher-of
usi ng the advanced pricing instead of the announced,;

Proposal 18, from AFBF, elim nating advanced
pricing and usi ng announced val ues;

And Proposal 19, from National M|k Producers, to
increase Cass | differentials in all locations in varying
anmount s;

And Proposal 21, from AFBF, to update the O ass |
differential.

The Federal M|k Marketing Order systemdirectly
i npacts ny bottomline. Even very small few cent changes
here and there can nean a big difference in being able to

put food on the table or paying ny bills.
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Having to give up the farm as its origins -- as
origins of mlk market regulations were partially intended
to prevent predatory behavior fromm |k handl ers and
ensure farnmers were being conpensated fairly for the val ue
of the mlk they produce. The above adjustnents that |
menti oned, when conbined with our other |egislative
efforts, will help realign class prices, reduce incentives
to depool, bing nore transparency to mlk pricing, and
ensure the Federal M|k Marketing Order renmains focused on
pronoting orderly marketing of mlKk.

At this end of this process, we wll be dairy
farns -- farners who vote on whether or not to accept
t hese changes.

| appreciate the opportunity to comment today, and
| look forward to Federal Order Reformthat offers
positive change for the entire dairy industry, and nopst
inportantly, the dairy farners. W need to keep themin
busi ness.

Thank you.

THE COURT: Are there questions?

You may cone back up.

BY MR MJINCH:
Q Thank you, Tim

Do you m nd going over the inpacts of depooling
and negative PPDs in your region of the state and sort of
your -- how your neighbors were inpacted as well ?

A. So the extrene on the depooling was -- was back

during the COVID when we saw negative PPDs of $8-plus on
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our ml k checks, and that was because the cheese -- cheese
was higher. W've seen tinmes when Wsconsin has sent mlk
into Mchigan to capture sonme of the pool mlk for the
Class | sales that we had that they didn't have. | have
seen -- and that would nmake our pool not -- not so nmuch
for our area but would raise theirs.

| have al so seen our co-op depool mlk trying, you
know, to raise the incone of their farnmers, but that --
that seens like it's always -- it's -- you just -- it's
i ke you are playing a gane, you know. You play a gane.
You're pulling -- you pull the mlIk, you know, depool mlKk
here this nonth, you -- you know, you pool the mlk the
next nmonth and just trying to get the best you can.

And we were tal king here earlier, you know, at
di nner tinme, you know, the -- seens like there's a |ot of
plants -- there's new plants being built, a | ot of noney
being put into plants, and we need that to -- to have a
place to sell our mlk. But there's -- you know, the
noney isn't com ng back to the farner like it shoul d.

Q Wul d you agree that when a plant depools, and as
you nentioned, farners in one place are receiving a
different price than another place, that that neans they
are not receiving uniformprices?

A. Right. That's the reason they have -- they are

doing that. They are trying to -- to raise their price,
you know. And it lowers -- but you are | owering
another -- in another pool, you are lowering their price

when you do that, you know. So it kind pits one farm
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agai nst another, you know. |t creates -- that creates
I ssues.

Q Wul d you agree on the issue of Make Al |l owances
that the nost appropriate -- as AFBF has advocated for --
t he nost appropriate way to update Make Al |l owances is by
using a mandatory audited survey of processor costs?

A. Yeah. When | | ook at Make Al |l owances, | think of
co-ops having to balance their mlk. Wen sitting on a
co-op board, you would always go into -- you have your
Thanksgi vi ng weekend, which is four days, and then you
woul d have -- here cones the Christnmas holidays, and
sonetines they start earlier. And you want to know if the
hol i days, you know, if they enconpass two weekends and the
Friday before, and sonetines it's ten days, sonetines it
can get nore than that.

And, you know, people want tine off fromtheir
j ob, and so you have these processors that will just stop.
You know, they just shut down for ten days. Well, the
cows don't shut down for ten days, they have to keep
producing mlk, so sonebody has to take that mlIk. And if
you don't have co-ops that can take m |k and nake a
product out of it, and so they have the capacity to do
that, that creates a problem because then you get into
where you have heard dunping of mlk, you know, because
sonet hi ng happened in the system

So you need -- you need that capacity there, but
it's not being used when the other plants are open and

there's not a holiday.

TALTY COURT REPORTERS, INC. 3890

taltys.com - 408.244.1900

Sept enber 14, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 14, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

And so the plant -- your plants at the co-op |evel
are runni ng on weekends, so Saturdays and Sundays, that's
when those people are working, and then -- and then the
hol i days, the tinmes when nobody el se wants to work. So
you -- it's hard to keep people at those plants who want
t hose j obs, you know.

Soit's -- it's -- that's what | consider the
Make Al l owance and payi ng the extra noney for the
Make Al l owance is so that the co-ops have the capacity to
have -- to take the mlk on those situations.

MR. MUNCH: Thank you. Further cross -- or cross?

THE COURT: Yes, thank you.

Anyone in the audi ence have questions for this
W t ness?

Heari ng none -- not quite yet -- we have AMS.

CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good afternoon, M. Hood.
A Good afternoon.
Q Thank you very much on behal f of the Departnent
for comng to testify today.

Just a couple questions. You nentioned you all
m | k about 500 cows.

A Yes.

Q The questions we're asking of producers is if they
woul d neet the Small Business definition, which for dairy
farmers is $3. 75 mllion or less in gross revenue on a

whol e farm basis for the year.
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Wul d your farm neet that?

A. Ch, definitely.

Q There's al so been sone discussion at this hearing
on the inpact of any changes to the price fornulas, the
inpact it would have on risk managenent positions of dairy
farnmers.

Do you all use any risk managenent tool s?
A The Dairy Margi n Coverage Programis what we use.
Q Thank you.

You nentioned you were on the board of M chigan

M I k.

A Yes.

Q And then, I'mjust going to assunme, hopefully
correctly, that you are still a Mchigan M|k nenber even

t hough you are not on the board.

A Ch, vyes.
Q Ckay. In your tinme at -- on the board, how did
you all, if you could characterize, kinda deal w th what

t he co-op saw as i nadequate Make Al |l owances? So can you
talk a little bit about how they had to adjust or nake
deci sions based on the fact that, as testified to here,

t he cooperative nenbers of National MIk think that the
Make All owances need to be increased?

A. Well, if they didn't -- 1'Il tell you one thing,
if they didn't have capacity or enough silo tanks to hold
the mlk, then the -- then we would take the mlk, pul
all the fat, you know, and the protein out of it, and you

woul d dunp skim you know. You would try to nmake it --
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downsi ze the volune as nuch as you coul d, condense the
vol une.

Q And get as nuch out as you possibly could --

A Ri ght.
Q -- before dunping --
A Yes.
Q -- what you couldn't? Uh-huh.
Can you speak about -- we have heard about -- and

peopl e have put on sone exhibits showing the decline in
mai | box prices to producers. Can you talk about whet her
you have seen that decline or decline in your nail box
price?

A. | think nmy mail box price is -- is good if you put
it five, six years ago. What has changed on our farmis
the cost. Qur costs have escalated in the |last two years.
W went first fromnot being able to get things, you know,
that were readily avail able before, to nowit's like five,
six nonths, sonetinmes a year out you have to -- and you
don't know what you are going to -- what's going to break
on your farmor operation to know what to do on that. You
have a tractor that goes down, and you have a three-nonth
wait on a part, and so it can't be used for three nonths.
It's hard to -- it makes it hard to deal, and you have to
have backups and -- and all that stuff just increases your
cost. But the cost of just doing business has really
escal ated to the point where we used to dream about $20
mlk? $20 mlk just doesn't cut it anynore. We're just

tradi ng doll ars.
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Q Uh-huh. You talked a little bit about your
support for the National M|k proposal on C ass |
differential s.

A Yes.

Q And we haven't gotten to that yet, but | did want
to ask, how far does your mlk travel to go to a plant?

A. So our mlk right nowis going about 35 m| es.

Q Ckay. Have you seen your hauling costs increase
in the recent years?

A No. Inny -- ny situation, they have not.

Q Ckay. | think my last question is, you nentioned
Farm Bureau has other |legislative efforts in conjunction
with the support it's showi ng here for various proposals.
Coul d you el aborate on what those |legislative efforts are?
|s that the Make All owance -- or the manufacturing cost
survey? |Is that what you are speaking to that people are

seeki ng to have Congress authorize?

A. | think one of ny colleagues will get into that --
Q Ckay. That's fair.
A. -- and answer that question.

M5. TAYLOR: Thank you. That's all | have. Thank

you so nuch.
THE COURT: Anyone el se?
Wth that, we don't have an exhibit for you, but
t hanks so rmuch for com ng out, and you may step down.
Pl ease rai se your right hand.
111
111/
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1 BRAD RI TTER,
2 Being first duly sworn, was exam ned and
3 testified as foll ows:
4 THE COURT: Your Wwi tness.
5 MR. MUNCH: This is our second witness from
6 M chi gan Farm Bureau, Brad Ritter.
7 DI RECT EXAM NATI ON
8 | BY MR MJNCH:
9 Q Brad, if you would spell your first and |ast nane
10 and then give a busi ness address.
11 A. Brad Ritter, BBRA-D RI-T-T-E-R Il Tive in
12 Byron, Mchigan, B-Y-R- O N  Address, 13542 New Lot hrop
13 Road -- I'll spell that as well, NEW L-OT-HROP --
14 zi p code, 48418.
15 Q And with that, I'll |let you nake any comrents you
16 want to nmake today.
17 A. Thanks for letting ne sit up here.
18 And | operate a 300-cow dairy in Byron with ny
19 wife and nmy parents. | have three young kids. | say
20 young, but ny ol dest went off to college a coupl e weeks
21 ago. | have three boys who all tell ne they want to cone
22 back to the farm which would be a dad's dream And the
23 oldest is at MSU right nowin the dairy science program
24 and so there's nothing nore that | would like than to
25 continue our |egacy, and he would be the fourth
26 gener ati on.
27 | tell themall the tinme that this is not an easy
28 i ndustry, and you nust | ove what you do, because it wll
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eat you up and spit you out. And that's part of the
reason |'mhere today is because it's hard enough, and you
know, it sure would be nice if we could get sone things
settled and, you know -- we're not getting nore dairy
producers, that's the bottomli ne.

Sol'dlike to also echo what Timsaid. [|'ma
proud nenber of M chigan Farm Bureau and the Dairy
Advi sory Conmittee. And | was proud to serve on that
comrittee that helped initiate a | ot of these hearings
that they got started.

One of the things | would like to talk to you
today about is the higher-of issue in terns of the O ass |
price.

So the Cass | nover issue has been front and
center in the Federal MIk Mrketing Order nodernization
di scussions. Prior to 2019, the fornmula to cal cul ate
base | -- or base Class | skimmlk was the higher-of
Advanced Class IlIl and Cass IV skimmlk prices. The
2018 Farm Bill included a small provision that swapped the
hi gher of forrmula for the -- for the sinple average of
Advanced Class IlIl and Cass IV mlk price plus $0.74.

The change was made at the request of | DFA and
National M Ik Producers Federation and was intended as a
revenue neutral way to inprove risk nanagenent
opportunities for beverage mlk. D sruptive marketing
condi tions induced by the COVID 19 pandem c qui ckly
reveal ed a | ackluster performance fromthrough the new

f or mul a.
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Significant spreads between Cass IlIl and Cass IV
prices paired with the delay associated with advanced
pricing resulted in nore noney being paid out in Class Il
conmponent val ues than what was collected fromthe plants
across all classes of mlk. This conbined with the tactic
of depooling used by many nmanufacturing plants captured
hi gher market prices, led to vast inbal ances in pool value
reflected on farners' checks as negative producer price
differentials --

THE COURT: Slow down a little.

THE W TNESS: Ckay. Sorry.

At first this inbalance was |inked to COVI D 19
forces. However, the | osses in pool value have conti nued
t hrough early 2023 as Cass |V prices have becone the
driver of the dairy market.

Curnul ative pool | osses have reached nearly
$920 mllion since the fornmula went into effect in May of
2019, a clear reason why many organi zations, including
Far m Bur eau, support a swift return to the higher-of
for mul a.

| nean, | guess | can add that, | nean, just for
my perspective, | have several friends through being a
dairy farmer and things, that | have friends in New York
W sconsin, and Arizona, and through the pandem c, you
know, we -- we're farners, we like to talk. W get bored
in tractors. Bluetooth is our friend.

So | renenber for years talking to a couple people

in Wsconsin and how the mlk was priced with all the
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cheese plants over there, never thinking that our basis in
M chigan would be totally reversed during that tine. And

t he hi gher-of was part of that.

So the crazy thing is, is the co-op | ship to, I'm
not sure if we're still at 30% Class | utilization or not,
but there was such a spread between Il and IV that with
t he new formul a, that nade huge dividends -- or |ack of,
you know.

So it got to the point where every nonth you woul d
|l ook at Class IIl and Class |V prices, you could do your

own math, and it wasn't hard to figure out what we were

| osing, just sinply on a -- you know, less than a third of
our mlk being Class |I. So this one -- this one sticks
home with nme pretty good. | can't inmagine in a marketing

order that has nmuch higher Cass | utilization what that
did. Thank you.
BY MR MJINCH:

Q Thank you, Brad.

Like Tim can you speak to the inpacts of
depool i ng and negative PPDs to you and your nei ghbors?

A So when those checks started arriving, | nmean, we
heard runors of the nmassive depooling and what that was
going to be -- what effect that was going to be on the
mlk check. And it doesn't hit hone until you open that
up or look at it online and say -- | nean, to see what you

shoul d have gotten or what, you know, could have been from

all the -- you know, when they do pool that and -- | nean,
when you see a negative eight there -- | nean, when we're
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tal ki ng margi ns, you know, $0.50 nake a pretty big dent.
And then you swi ng that eight bucks? That's huge.

Q There's been nmuch di scussi on over picking the best
met hodol ogy to set Make Al |l owances, and it has been clear,
at least from AFBF' s perspective, that a conprehensive
mandat ory survey of processing costs would be best to
updat e Make Al | owances.

Wul d you agree with that?

A. Absol ut el y.

Q And can you speak to, you know -- actually, strike
t hat .

There's been sone proposals fromgroups in the
roomto use ot her nethodol ogi es to update Make Al | owances,
sonme of which, you know, averaging different nunbers or
utilizing other statistical nethodol ogies to update
Make Al | owances.

If -- if a Make All owance is set too high, even by
$0. 02, what kind of inpact would that have on your farn?

A. A pretty good size one. | nean, |I'ma 300-cow
dairy, which is slightly above average anynore, which is
crazy to say. But we still -- 300 cows will put a |ot
of -- I mean, you are tal king, you know, 8 mllion pounds
of mlk a year. You start figuring pennies on 8 mllion,
it adds up qui ck.

Q Thank you

And at the end of this whole process it will be
farmers who vote in this system correct?

A Yes.
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Q And if they vote no, there's potential that the
order gets renoved, correct?

A Yes.

Q So if they believe that the Make Al |l owances set --
or decided on the final rule are too high, then basically
the options are either to vote for Make All owances they
believe are too high or potentially |ose the order,
correct?

A Yes. Correct.

Q So woul d you say that there is an inperative to
make sure those Make Al l owance nunbers are at the | owest
| evel s possible so that farnmers have a cl ear pat hway,
based on mandatory data, but pathway forward?

A Yes.

Q Thank you.

MR. MUNCH: No further questions.
THE COURT: Anyone el se? Oher than AMS?
AMS.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good afternoon

A Good afternoon.

Q Thank you very much for comng down to testify
t oday.

You nentioned you had 300 cows. | was -- | wanted
to know if -- | asked M. Hood the sanme question about the
smal | busi ness definition. Wuld your farm neet that

definition?
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A Yes.
Q And coul d you tal k about whether you use any risk
managenent tools that are avail able these days?

A. Yes. W in the past, at different tines, have
done futures contracts. W have done revenue insurance.
Q We have had sone di scussion over the past few

weeks about how any changes in the price formulas could
i npact risk managenent positions of dairy farnmers, and
there's sone tal k of whether any changes shoul d be del ayed
or not because they could inpact those positions.

So when you | ook to nake decisions on the risk
managenent side, and you | ook out and do futures
contracts, you know, how far out do you look to try to

| ock stuff in, generally?

A Me personally, | tend to stay within the next
12 nont hs.
Q Thank you.
And | don't -- well, | -- 1 did.

One | ast question. As we've been tal king and
heard a | ot of discussion over the past few weeks about
the i npact of what farners see as -- or not farmers -- as
t he cooperatives are tal king about on the Make Al |l owance
portion, which is what we're tal king about generally this
week, and how t hey have had to kind of deal with that, and
proprietary dairy plants, too, how they manage through
what they see as i nadequate Make Al |l owances. And what
we've generally heard is the market is accounting for that

because farners are receiving -- ending up receiving a
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| ower pay price.

Coul d you say that you have seen the sane types of
things in the mlk checks that you have received, just
generally | ower?

A Yes. Yeah. | nean, it's -- it's definitely not
what it -- what it was. And nuch nore erratic.

Q Ckay. And can you speak to the sane type of --
M. Hood tal ked about the costs that he has seen on the
farm over the past few years.

Wuld you |like to tal k about how costs have --
how -- what -- what you have seen in costs that have
i npacted you on your farnf

A. Ch. | nean, fuel, electricity, the big one | abor.
And we're all dealing with that. | nean, |'mdealing with
it no different than a processing plant is dealing with
it. Qur |abor goes up, our utilities go up. But at the
sane tine, we're always trying to strive to be the nost
efficient that we can be, you know. And this is ny own
personal feeling, but, you know, | don't think we're
buil ding plants that are less efficient, you know. They
are always getting nore efficient too. So we're al
striving for the sane thing here. But -- but, yeah.
Interest rates, a big one right now, so --

Q Have you seen your hauling costs increase or
decrease, stay the sanme, over the past few years?

A M ne have not. | have had -- | know that sone on
t he sanme truck have, but it's because of their

vol unes/ di stance, where |I'mone of the biggest stops on,

r TALTY COURT REPORTERS, INC. 3902
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 14,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

so | have been told that's why, you know. | -- but m ne
hasn't went up in probably the -- five years.
Q Ckay. And how far do you -- does your mlk get
shi pped?
A. Qurs is going about 30, 35 mles.
Q Ckay.
A So we're not terrible in ternms of distance.
M5. TAYLOR. That's it from AMS. Thank you so
much.
THE COURT: Anyone else? Any follow up?
You may step down. Thank you so much for being
here, M. Ritter.

MR. MUNCH: And then last but -- oh, sorry.
THE COURT: Let nme swear himin.
Pl ease rai se your right hand.

BRI AN PRESTON
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.

MR. MUNCH: Thank you. Lastly, but not |east, we

have Bri an Preston.

DI RECT EXAM NATI ON

BY MR MJUNCH

Q

Brian, could you spell your first and | ast name

and gi ve a busi ness address?

A

Brian Preston, B-RI-A-N, P-RE-S-T-ON CQur

busi ness address is 1097 Central Road, Quincy, M chigan,

49082.
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Q And with that, I'll et you nake any comments that
you woul d |i ke to nmake.
A. Thank you, Danny.
My kids tell me I"'mthe sl owest storyteller ever,
so hopefully that's appreci ated today, at |east by one
per son.
|"mthe fourth generation to farmon our farm |
came hone to the farmin 2003, so this is 20 years that |
have been honme on our dairy farm | do farmwth ny dad
and uncl e and cousin. So four of us there.
And we have -- ny wife and I, we have three boys.
The oldest is a senior, the mddle one really wanted to
stay hone from school today to now hay, but he got plenty
of that last night. So a freshman and a fifth grader.
And t hey all

- this sumrer has been really, really
rewarding to see themall really take an interest in the
busi ness and the farmand start to be able to be hel pful
hel pers instead of present hel pers, | guess.

But we mlk a thousand cows and farm 1500 acres.
We al so contract finish about 10,000 hogs a year.

So the -- when | cane hone to the dairy, we were
m | ki ng about 120 cows, and ny dad and uncle were ready to
be done with that to a certain extent. But ny cousin and
| took off with that, and we grew that over the | ast
20 years from 120 cows to a thousand cows now.

And dairy is where our passion has been and is.
We |ove this industry, and |I hope that there's an

opportunity for a fifth generation on our farmas well.
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So full disclosure, I"'ma M chigan Farm Bureau
menber, and I'malso a director at Mchigan M|k Producers
Association on their Board of Directors. | have been a
director there for two years, so --

Brad and Timdid an excellent job outlining sone
of the proposals that we support. One of the
opportunities | also had was to serve on AFBF' s dairy
wor ki ng group. For two years we net as a working group,
listened to industry experts, took a |lot of different
i nput into consideration, and then ultimtely hosted the
forumin Kansas Cty where we, as an industry, and then
al so as an organi zation, cane up with proposals for this
hearing. So we really appreciate the opportunity to be a
part of this.

At the Kansas City forumthere were three things
that were really w dely accepted, unani nously adopt ed.
First and forenost, the return to the higher-of for
Class I. | think that would be Proposal 19 from Nati ona
MIlk. Be increase the Class | differentials in all
| ocations; that was the second one that was wide |y
accepted. Then thirdly, understanding and advocating for
a processing cost survey that would be mandatory and
audited. W feel that that is vital to establishing what
t he Make Al |l owances shoul d be.

One of the previous witnesses today tal ked about
accuracy being inportant, and that's what we're asking for
is we understand that there's a difference between a

survey of finished products and a raw material input, and
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so there has to be an adjustnent there. That's the

Make Al l owance. And that nunber needs to be accurate. So
we accept that that's part of the mninumprice that we're
all trying to determ ne what shoul d be established, but we
woul d ask that there would be a survey, that woul d be
mandat ory and audited to establish those things.

| think I'"lIl just enter into the record here too,
Proposal 1 from National M Ik, we support increasing the
ski m conponent factors for nonfat solids, proteins, and
ot her solids.

We support Proposal 3 from National MIk to
elimnate the cheddar cheese 500-pound barrel price series
fromthe protein price formula.

AFBF has Proposal 4 to add the 640-pound cheddar
cheese block to the protein price formul a.

Anot her proposal from AFBF was to add salted
butter and butterfat -- unsalted butter to the butterfat
and protein price fornula.

And then al so Proposal 21 from AFBF to update the
Class Il differential.

So with those comments, | guess | woul d be happy
to answer any questions.

Q Thank you, Brian

Can you confirmthat the dairy working group that
we hel d had nenbers fromall different parts of the
country?

A. There were, yes. Menbers fromevery major

production area of the country.
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Q And sone of these nenbers sold to i ndependents and
sone of these nenbers sold to cooperatives?

A That's correct.

Q And do you recall that the package of
recomendati ons the dairy working group nade to our

del egat es was unani nously approved by our dairy working

group?
A. It was unani nously approved.
Q So then you woul d agree that that package was

unani nously approved by a group that represented all
different regions of the country and all different types
of structures of how they sold their mlk?

A It was.

Q And at the Federal M1k Marketing Order forumthat
was held [ ast year, you mght not recall the specific
nunber, but would you say there was close to 200 farners
in attendance? Does that seem --

A Seens cl ose.

Q And at that forumthere was farners from al
different parts of the country?

A Yes.

Q And there were representatives from cooperati ves,
from processors, and from governnent, or other aligned
i ndustries?

A There were.

Q And can you explain at all how the structure of
the forumwas, how was it sort of set up?

A. So each session would have a -- kind of a focus
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area, whether it would be maybe the higher-of or the

Make Al |l owance, or whatever the session was focused on, we
woul d have a speaker that woul d address that, maybe two.
And then following their presentation there was a

consi derabl e amount of tine, | don't renenber, a

consi derabl e anpunt of tinme for each table, and you were
assigned a seat at your table, and so there was processors
at each table and industry organi zati ons and sever al
producers at each table. There were nore producers there
t han any other group. And they would discuss and

brai nstormand conme up with solutions -- potenti al
solutions for the issue that we were tal ki ng about.

Q And you woul d say, based on what you said earlier
the vast majority of the tables were in support of the
three proposals or -- that you nentioned?

A. The tables, the people there, yes.

Q Thank you.

Also as a -- we usually ask at Farm Bureau, can
you tal k about depooling and the inpact of depooling on
you and farners in your area?

A So our co-op has done a really good job of
managi ng depooling. W have three different plants that
make various products and -- but it is certainly a case
wher e producers -- neighboring producers can receive a
wi de differential in what they would receive for the mlKk.

In our -- in our county, | think -- there's only
three dairies left in our county, and we all ship to the

sane co-op. |In the neighboring county I have a coupl e of
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friends that ship to other co-ops, and -- and we conpare
mlk checks fromtinme to tinme, not every nonth, but we do.
And there's -- when depooling happens is when you see the
wi dest di screpancy between what producers -- what we have
experienced as a discrepancy between our nei ghboring farns
receiving for our mlk.

Q And you woul d consider those market effects a form
of disorderly marketing?

A. Yeah. | think -- so fromdisorderly marketing or
what ever you want to call it, we have a problemin our
I ndustry, and the problemis dairy farners are not able to
stay in business the way mlk is being priced today. And
maybe that's a -- nmaybe we're produci ng a product that
peopl e don't want to buy anynore, but | don't think that's
the case. | think that there's a |lot of demand for dairy
products. And we have seen a dramatic drop in the nunber
of dairy farnmers, and that's concerning to ne.

Q And there was a nunber of legislative efforts that
al so were priorities out of the dairy working group you
were a part of.

A Uh- huh.

Q Do you agree that one of them was AFBF pursuing

| anguage for a mandatory cost processing survey?

A. Yes. Yes. That was definitely one of them
So -- and we're tal king about |egislative priorities
outside of this hearing is -- was your question. And one

of the biggest vulnerabilities that | believe we have in

this industry is -- and Timwas alluding to it -- is the

TALTY COURT REPORTERS, INC. 3909
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 14,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

cost to balance the production across the industry.
And wi dely the co-ops have accepted that, so that neans
the farners do. So it is so expensive to bal ance m Kk,
and | don't think that the way we handl e things today
adequately addresses that. | think the co-ops that --
t hi nk the bal ancing plants need to be recogni zed sonehow
for doing the job that they are doing.

MR. MUNCH: Thank you. That's all | have.

O her questions?

THE COURT: Any questions from anyone ot her than
AMS?

Seei ng none, ANS.

CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon

A. Good afternoon.

Q Thank you for comng down to testify with us
t oday.
A You' re wel cone.

Q You nentioned your farm where you have a thousand

cows, 1500 acres, and 10, 000 hogs.
Wul d your farm neet the Smal |l Busi ness

definition?

A W woul d not.

Q And can you talk on if whether, at least on the
dairy side, you use any risk managenent tool s?

A. W do. So we participate in DMC. That's been a

big deal this sunmer for the first time ever. The Tier 2
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mlk has hit. | think that speaks to the tight nmargins

t hat we have been under this sumer. Has been by far the
| east profitable of nmy 20 years on the farm But, yeah,
we use DMC and DRP. W try to have sone DRP -- at |east a
third to half of our mlk covered with DRP. And in the
past we have used futures and options both as well.

Q And when you look to lock in things with DRP or on
the futures market, how far out do you go?

A. Ri ght now we have six nonths, we're six nonths
out, but we're pretty consistently looking within a -- we
have never gone nore than a year.

Q Can you talk a little bit about, since you are on
t he board of M chigan M|k, how you all have had to deal
with, I'lIl use the phrase inadequate Make Al l owances since

that seens to be what everyone is contending at this

heari ng?

A. So on our mlk checks we have a |ine that says
“market adjustnent.” And if the -- that's where -- that's
the catch-all. If -- if there's not -- the plants aren't
maki ng noney, if they are naking noney, that's -- it goes

in that market adjustnent |ine.

Q Have you seen those market adjustnents becone
| arger in recent tinmes?

A. Well, we're doing our best to get them down.
Transportation costs has been one of the major drivers of
that. But certainly energy costs -- the -- not nmany years
ago, the market adjustnent was nmuch snmaller than it is

now. |t has gone up. In the |last year we have been able
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to whittle it domm. But it is -- it's significantly
| arger than it was five years ago.

Q s Mchigan for the mlk that you sell able --
MWPA able to get prem uns out of the market?

A To the -- the co-op's goal is to market the mlk

2023

to the greatest advantage possible. So they do everything

they can. They do an excellent job of getting prem uns.

| believe that we need nore Class | prem uns than what

we're currently getting. They do their best to negotiate

those. So we -- we get whatever the market possibly wll
bear .

Q Have you seen a decline in those?

A. There was a pretty drastic decline a few years

ago, and then just in the last couple nonths, we have seen

the G ass | premumcone back. But it's not where it was

when we added another Class | bottler in the region.

Q Ckay. In regards to the transportation cost you
nmenti oned, on your farm have you seen an increase in the
transportation cost?

A W have, yeah. We're now paying $0. 65 per
hundred. We were at $0.56 for years. About a year ago

our hauler cane to us -- our haulers, they are the other
group in this industry too -- so when he started hauling
our mlk -- well, the sane famlies have been hauling our

mlk for 40 years, and they had 25 trucks on the road, and

they were stopping at about 200 farns. Now, they do one
and a half | oads per day, and they stop at four farns.

it just speaks to the industry as a whole. But, yeah,
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that -- and we're a single-stop farm They cone to our
farm they pick up our mlk, and they go right to the
plant. But even with that efficiency of not having to
make multiple stops, we're seeing our costs go up.

Q And how far does your mlk travel ?

A Just over 40 m|es.

Q And so the co-op, when you have to bal ance mlk
does the co-op kind of spread that cost out on to all of
Its menbers?

A Omners. Yes.

Q Omer s?

A. Yeah. Exactly. W get to -- we get to pay for
t hat .

M5. TAYLOR That's it from AMS. Thank you.
THE W TNESS: Thank you
THE COURT: Yes.

M5. HANCOCK: | don't have any questions for you.

| just wanted to, on behalf of National MIk, thank you,

2023

M. Hood and M. Ritter, not just for your time testifying

today, but for the support for National MIK's proposal.

THE WTNESS: W thank National MIk for all of
the work that they do on our co-op nenbers' behal f too.

THE COURT: Very good, sir. Thank you too for
comng. |It's great that you were here. You may step
down.

Anything else -- is it M. Minch?

MR. MUNCH: Nothing further. Thank you.

THE COURT: Very good. Thank you for being here
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t 0o.
Ckay. What's next?
Wel cone. Pl ease raise your right hand.
ALl SON KREBS,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
MR. NI ELSEN. Good afternoon, your Honor.
Ni el sen, counsel for Leprino Foods Conpany. |'mjust

going to pass out our exhibits.
THE COURT: Very good, sir.

MR. NI ELSEN. W have just circul ated a docunent

would like to mark for identification, | think we're on

Exhi bit 199?

THE COURT: Yes. Exhibit marked in the top

right-hand | DFA Exhibit 23 is marked for identification as

Exhi bit 199.
(Thereafter, Exhibit Nunmber 199 was narked
for identification.)
MR. NI ELSEN. Thank you, your Honor.
THE COURT: You may proceed.
DI RECT EXAM NATI ON
BY MR NI ELSEN
Q Pl ease state your nane for the record.
A Al'i son Krebs.

Q Ms. Krebs, you previously testified in this

heari ng and provi ded your background info, both

prof essional | y and academ cal ly.
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Has anyt hi ng changed since you | ast testified?
A No, it has not.
Q And you're still director of dairy and trade
policy at Leprino Foods Conpany?
A | am It's been a while but not that | ong.
Q So in front of you is a docunent marked
Exhibit 199 for identification purposes.
s Exhibit 199 an accurate representation of the
testinmony you are prepared to present today?
A Yes.
Q Al right. Please proceed wth your testinony.
A. Thank you.
| am Alison Krebs, Director of Dairy and Trade
Policy for Leprino Foods Conpany (Leprino), headquartered
in Denver, Colorado. As | have previously provided ny
full introduction in prior testinony during this hearing,
that informati on has al ready been entered into the record
so |l will not repeat it here. In this tranche of
testinmony, | wll address Proposals 7 through 9.
Qpposition to Proposal 7, Support for Proposals 8
and 9 on Manufacturing (Make) All owances.
On the proposal s to update manufacturing
al | onances, hereinafter referred to as "Make Al | owances, "
Lepri no Foods strongly supports Wsconsin Cheese Makers
Associ ation ("WCMA") Proposal 8 and International Dairy
Foods Association ("IDFA") Proposal 9. Related to this,
Lepri no Foods strongly opposes Proposal 7 from Nati onal

M| k Producers Federation ("NMPF"); it is unsubstantiated
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and insufficient.

As a reminder, all nine of the plants Leprino
operates in the United States receive mlk priced in
reference to the Federal M Ik Marketing Orders, therefore
Leprino has a strong interest in the decision by USDA
based on this hearing.

Across the industry it's widely agreed that
Make Al |l owances are out of date. |In fact, given the
inflationary spiral of the past two years, one can safely
say that Make All owances are now di sruptively out of date.

| want to first clarify, for the record, how USDA
(the "Departnent") defines a Make Al l owance. As publi shed
in the Federal Register on both Novenber 22nd, 2006, and
June 20t h, 2008, "The Make Al |l owance factor represents the
cost manufacturers incur in making raw mlk into one pound
of product." In other words, a Make All owance is not a
"cost credit" to cover a portion of these conversion
costs, a Make Allowance is intended to represent the cost
of converting mlk into dairy products.

As noted in the February 7th, 2013, Final Decision
fromUSDA: "The ability of a manufacturer to offset cost
increases is limted by the I evel of Make Al l owances in
the Class IlIl and Class IV price formul as.™

G ven the current system if manufacturing costs
are not covered in their entirety, over tine, the math
just doesn't work. Essentially, processing assets get run
into the ground and the industry | acks financial incentive

for the i nvestnent needed to maintain or build sufficient
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processi ng assets.

Let me give you a view into cost of processing
changes at Leprino Foods. As a historically innovative
dairy processor with relatively large plants, Leprino

Foods is perceived to be an efficient dairy processor.

And whil e Leprino Foods produces nozzarella as opposed to

cheddar cheese, we do manufacture two products which are
included in the mlk pricing fornulas. W manufacture
sweet whey at two plants: Allendale, Mchigan, and
Waverly, New York. And due to the relative size of our
footprint in Colorado, we manufacture nonfat dry mlKk
("NFDM') at our Geeley, Colorado plant to hel p bal ance
the state's mlk supply. 2022 data fromall three of
t hese plants was included in Dr. Stephenson's |atest cost
of processing study.

Leprino’s Allendale and Waverly pl ants have
produced sweet whey since before 2006, when the
Make Al l owance was | ast updated. Qur Geeley plant is

newer, producing nonfat dry mlk since only 2017, so the

2023

foll owi ng exanpl es on cost of processing increases will be

conpared to those respective years.

Across our two sweet whey plants, Leprino's

Processi ng Non-Labor costs increased 159% bet ween 2006 and

2022, utilities increased 32% and packagi ng grew 53%

Overall, our total cost, as defined in the 2022 Stephenson

study, grew by 58%
Wth respect to nonfat dry mlk, since just 2017

our processing non-|abor costs have skyrocketed 79% with
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a 67%increase in utilities, and a 69% i ncrease in
packagi ng costs. These increases over just siXx years
exceed those of the weighted industry average between the
two Stephenson studies that bookend the current 17-year
lag i n updati ng Make All owances.

As the industry is aware, despite the outdated
Make Al l owances and the recent inflationary spiral,
Leprino Foods is building a new plant in Lubbock, TX. W
have continued with this project because Leprino Foods
believes in the long-termfuture of the U S dairy
I ndustry, and because we want to uphol d | ongstandi ng
conmtnents to our custoners.

That said, this is a very difficult tinme to build
a new plant. For exanple, when we run the cost of
manuf acturing estimate for sweet whey at this new plant,

i ncl udi ng depreciation, the cost is projected be over 80%
hi gher than the cost of manufacturing sweet whey at the
two plants where we already produce this product.

Because of nunbers like this, many ot her
processors have put expansion and greenfield plant plans
on hold. It is nowextrenely difficult for al nost any new
i nvestnent to cash flow In fact, Leprino' s President has
said: "If Make All owances aren't updated, the Lubbock
plant will have to be the |ast plant Leprino builds in the
us - Wth this |atest bout of inflation on top of the
decades- pl us-1ong del ay in updati ng Make Al |l owances, the
econom cs just do not work.

Wiy does this matter to producers? As noted in ny

TALTY COURT REPORTERS, INC. 3918
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 14, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

earlier testinony, producers need a market for their mlKk.
Wt hout sufficient processing capacity within a reasonabl e
di stance, dairy farns cease to be econonically viable.
Further suffocating dairy processors will just cascade and
suffocate dairy farnms. Qutdated Make Al | owances have
beconme an unheal t hy chokepoint for America's dairy

i ndustry.

Producer nenbers of manufacturing cooperatives my
al ready be experiencing these consequences, and we heard
testinmony during this hearing to that effect. |In addition
to base/ excess prograns, which are currently needed
because m | k production is being overstinulated by the
inflated regul ated price, cooperative manufacturers of
formul a products are al nost certainly incurring processing
| osses. This is apparent as the deficit between current
Make All owances and 2022 manufacturing costs for the
average of | ow cost processors ranges froma m ni mum of
10% up to 53% depending on commodity.

As common banki ng practices require owers to
absorb significant cash flow gaps, these | osses are no
doubt bei ng passed on to producer m |k checks, either
directly or indirectly. Press announcenents over the past
year have noted this practice. Cooperative nenbers may
see a direct deduction for manufacturing |losses on their
checks, or these | osses are being assessed via rebl endi ng
by adjusting rates, which would indirectly allocate
manuf act uri ng | osses across nenbers.

So the concern within manufacturing cooperatives

r TALTY COURT REPORTERS, INC. 3919
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that raising Make Al l owances will reduce mlk checks is
out dat ed; adjustnents are already taking place. For the

| ong-term current Make Al l owances are not sustai nable for
any entity that manufactures Class IIl or Class |V formul a
dairy products, regardl ess of ownership structure, and no
reasonabl e banker woul d | end new noney to a busi ness which
absol utely cannot cash fl ow.

Nati onal M1k Producers Federation's proposa
states: Raising Make All owances to | evel s above those
proposed by NMPF will reduce producer prices to |levels
t hat woul d narrow margi ns and negatively inpact the
availability of adequate supplies of mlk, and thereby
create disorderly marketing.

There are multiple issues with this presunption.
First, while farmlevel margins may initially decrease and
contract mlk supplies, econom cs 101 dictates market
forces will subsequently pull farmlevel prices higher to
reach a new equilibrium between supply and demand.

Further, margin protection prograns such as Dairy Margin
Coverage ("DMC') will insulate farns, particularly snaller
ones, froml|ower margins as the market adjusts.

As to disorderly marketing, NMPF clearly
msinterprets the termgiven today's realities. Wereas
tighter supplies of mlk relative to demand will drive
prices higher, "disorderly marketing" instead refers to
situations where there is an excess of mlk relative to
avai |l abl e processing capacity wwthin a mlk shed. This

occurs when mlk is overpriced relative to demand, not
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when mlk is underpriced. Said another way, disorderly
mar keting occurs when the price does not clear the nmarket
of the available mlk volune. Typical synptons of

di sorderly marketing include m |k dunpi ng and/ or unusually
| ow spot mlk prices. Again, the Upper M dwest has
extensi vel y experienced both phenonena in 2023.

More accurately, lower regulated mlk prices that
reflect current conversion costs and tighter mlk supplies
woul d i nstead enhance orderly marketing of mlk as the
mar ket noves beyond the current overpricing of mlKk
relative to avail abl e processing capacity. |If the U S
dairy industry wants to thrive, or even remain status quo,
Make Al |l owances nust be updated to conpetitive levels to
mai ntai n exi sting assets and encourage adequate i nvest nent
to be made in its processing sector.

And NMPF' s proposal clearly states: "Subsequent
anal yses by NMPF and other interested parties have
estimated that unit costs of inputs have subsequently
risen even further above these 2018 | evels,"” and that
"average manufacturing costs...are consi derably higher than
the current Federal Order Make Al l owances." This speaks
to the need for significant and adequate updates to
Make Al | owances.

The NMPF proposal then goes on to note that "when
manuf acturing costs of commodity products exceed the
est abl i shed Make Al owances, the cal cul ated cl assified
prices wll essentially overvalue raw mlk as an input."”

NVPF next states that "negative inpacts from
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out dat ed Make All owances are unfairly borne by cooperative
dairy farners.”

These statenents are oversinplified.

Manuf act uri ng cooperatives and proprietary processors are
incurring | osses while marketing cooperatives and

i ndependent producers are benefiting fromthe current

mar ket pl ace distortion. The industry is in essence
robbi ng Peter to pay Paul by placing the financial burden
of outdated Make Al |l owances on nmanufacturing cooperatives
and proprietary processors.

The NMPF proposal suggests that Make Al |l owances
based on updated wei ghted average costs woul d assure
profitability to all processors, no natter how inefficient
or high cost. O course, this presunption doesn't nake
sense mat hematically, as a wei ghted average takes pl ant
size as well as production cost into account. So if
anyt hi ng, wei ghted averages encourage plants producing
comodity products to be sized to achi eve econoni es of
scal e or achi eve ot her above-average efficiencies or get
| eft behi nd.

Further, the NVMPF Make Al |l owance proposal is
conclusory and | acks supporting data. |In prior decisions,
USDA has clearly noted the need for publicly avail able
data fromreputable sources to drive changes to Federa
O ders.

Wil e the WCMA/ | DFA proposal s | everage such data
fromrespected long-tine industry econom sts, the NVPF

proposal notes the need for "increasing Make Al |l owances
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fromtheir current inadequate |levels,"” but then states,
wi t hout any evidence or data to support their position,
that their proposed increases are "adequate, acceptable
and reasonabl e.”

Proposals 8 and 9 from Wsconsi n Cheese Makers
Associ ation and International Dairy Foods Associ ati on,
respectively, offer an econom cally sustai nabl e approach.
First, the phase-in approach is explicitly designed to
help mtigate farmlevel margin shock and therefore
stabilize mlk supplies as the industry adjusts to | ong
overdue Make Al |l owance updates.

That said, even this phased-in approach only ains
to cover 2022 costs by 2028. This is still a six-year |ag
to actual costs, which may continue to |limt processing
investnent. Wiile this may still constrain the industry,
t he WCMA and | DFA proposal s seek to find a best and
mnimally disruptive path forward.

Anot her reason why the WCMA/ | DFA Proposals 8 and 9
are valid and warranted is that previous Make Al |l owance
updat es have been based off a simlar data approach. In
fact, the Final Rule for the | ast national hearing,
publ i shed February 7th of 2013, stated: "This decision
finds that it is appropriate to rely on cost data from
California (CDFA survey) and the rest of the country
(CPDVP survey)."

As a rem nder, the CPDVP survey was conducted by
Dr. Mark Stephenson, author of the |atest plant survey

study, and Dr. Bill Schiek's estimate are built directly
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from CDFA data. The | atest Stephenson data set is based
of f very robust participation, representing a majority of
processi ng capacity and including nmany | arge

manuf acturers, while the Schiek estimations begin with the
CDFA mandatory study data and | everage a highly accepted
statistical nodeling approach. G ven these Make Al |l owance
proposal s are based on wei ghted average costs, the bar for
remai ning conpetitive is higher than overall average
profitability.

Wai ting on mandatory cost study data at this point
Is not a viable solution. USDA should update
Make All owances based on the data presented at this
hearing. Wiile various parties have suggested that
Make Al |l owance updates shoul d not be made until after
mandat ory cost of processing study data is avail abl e, USDA
believes it does not yet have the authority to conduct
such mandatory studies, and that this authority needs to
be granted by Congress. This would nost |ikely happen in
the FarmBill.

Even if a new FarmBill (granting this authority
and funding the studies) were to nove through Congress and
into law this year, which is not a given due to politica
realities, it is unlikely that inplenentation of updated
Make Al l owances from mandatory cost of processing study
data woul d take place prior to 2028. To get to that
point: Rulemaking, hiring and training staff, study
desi gn, study progranm ng, training manufacturers,

i npl enenting surveys, auditing (as needed), analysis,
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conmuni cation of results, a hearing request, and a
hearing, would all need to happen.

Despite the anticipated tine |ag on
i npl ementation, for the long-termhealth of the U S dairy
industry it is essential that the Departnent be granted
this authority and routinely produce updated cost study
i nformation going forward. Oherw se, the industry w |
remai n at odds and focused inward as opposed to seeking
mar ket opportunities that await. Wile Europe and New
Zeal and are poised to i nplenent costly environnental
regul ations on their respective industries, creating a
greater opportunity for the U S., outdated US m |k pricing
regul ation controls our potential and ability to grow

For these reasons Leprino Foods Conpany opposes
Proposal 7 and supports Proposals 8 and 9.

Q Thank you, Ms. Krebs.

Bef ore we open you up for cross-exam nation, |I'm
just going to ask you a few foll ow up questi ons.

First, you testified about the two specific
products that Leprino Foods Conpany produces that are
included in the formula. G ven that nuch of what Leprino
Foods Conpany produces is nozzarella cheese, why is the
Make All owance inportant to Leprino in that context?

A. Yeah. Thanks very nuch.

Yeah, we produce nozzarella cheese, and there's
been tal k during the hearing that cheese nakers have --
just have flexibility to raise price. Obviously, we are

in a conpetitive marketplace, but | think there's a couple
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of other things that are inportant to nention on how
out dat ed Make Al |l owances specifically inpact Leprino Foods
Conpany.

Basically they are putting us at a conpetitive
di sadvantage. A couple of these have been brought up
Wi thin the hearing, but specifically, conpetitors who
depool and can pay bel ow order prices for their mlk puts
us at a conpetitive disadvantage. Conpetitors in
unregul ated regi ons where they are not required to pay
Federal Order mninmumprices, that's a conpetitive
di sadvantage. And finally, where we have cooperative
conpetitors who can then reblend the price they pay to the
their farnmers and therefore pay less for their mlk al so
puts us at a di sadvant age.

Q Thank you.

Second, you testified about sone of the
inflation-related chall enges associated with building new
processi ng assets. In general terns, how has inflation
i npact ed construction of Leprino's forthcom ng Lubbock
facility?

A Yeah. Well, not surprising, costs continue to go

up. You can say it's over budget, but | woul d suggest

that it is nore overall inflation relative to plant. When
we announced the plant in late 2021, | believe the
announced price was an $870 mllion investnment, and we are

now at a position at this tinme, given recent inflation,
that that is estinated to be a $1 billion investnent at

this time.
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Q Thank you.

Finally, were you present for Dr. Stephenson's
testi mony on cross-exanmi nation with respect to Leprino's
forthcom ng Lubbock facility?

A Yes.

Q And relating to that testinony, do you know
whet her any costs associated with construction of that
Lubbock facility were included in Dr. Stephenson's
dat aset ?

A. No, they were not.

Q Thank you.

MR. NIELSEN. The witness is open for
Cross- exam nati on.

THE COURT: (Questi ons.

CROSS- EXAM NATI ON
BY Ms. HANCOCK:

Q Good afternoon, M. Krebs.

| didn't hear the |ast question and answer.

A. The | ast question was about whet her depreciation
for our new plant was included in our cost of
manuf acturing data that we submtted, Dr. Stephenson's
study. And, no, it was not. Those are two ol der plants
where we have nmade sweet whey for an extended period of
time.

Q Ckay. Thank you for that. | was trying to refine
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or Leprino has a Col orado pl ant?

A W have two.

Q And what -- do either one of those perform any
ki nd of balancing role in the market?

A When you think of -- yes. | nean, to ny
testi nony, our G eeley plant does manufacture sonme nonfat
dry mlk, and that is to help balance mlk supply in
Col orado because we take a large share of mlk in
Col or ado.

Q And do you use that for an internal use or for
donmestic sal es or both?

A. Primarily, that would be used internally.

Q And then is it fair to say that you have

experi enced seasonality inpacts at that Geeley plant as

wel | ?
A. | think there's seasonality across the entire
dairy industry. |If you have trenendous heat waves or

things |like that, you can have sone differences in
producti on.

Q Ckay. So sonetines you are under capacity and
soneti nes you have tines where you are at capacity?

A We typically run our plants -- particularly the
Greeley plant runs 24/7, 365 days a year. Qur Geeley
plant typically is not shut down.

Q Ckay. So even though you offer services as a
bal anci ng plant, you still -- does that nean that you
reserve sonme capacity in case there's additional mlKk

suppl i ed there?
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A. We al so work with our supplier partners.

Q And that gives you the | everage that you can
control ?

A. Yes. That's part of -- of our contracting.

Q And were you here when Dr. Stephenson and
Dr. Schiek testified?

A Yes.

Q Was there anything that they testified to that you
can recall that you feel like you would |ike to disagree
with?

A. | don't know that | would disagree with any of
their testinony.

Q Ckay. And you heard both of them provide sone
characterizati ons about some of the inadequacies with
respect to their studies; is that fair?

A. | would not call it inadequacy. | would say it's
nore limtations to the nethodology. | think that the
wor k that they have done is very solid work given the
tools and i nformation that was avail abl e.

Q Ckay. That's fair.

Soif it'slimts to the nethodol ogy, you heard
both of themtal k about, with respect to each one of their
nmet hodol ogi es, that there were sonme limts on their
ability to achieve an accurate result that they -- that
they reached; is that fair?

A. Well, neither one was a full popul ation survey,
but | think that they are very representative of -- you

know, fromtwo different approaches, very representative
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of what we have seen in the industry. And the output that
we saw on the products that we manufacture and the
relative increases in cost certainly |ooked realistic and
sounds like it is very much in line with what many others
have testified to as well during this hearing.

Q Ckay. And -- and did Leprino participate in both
of Dr. Stephenson's surveys?

A We participated in this |latest one. M
understanding is that the twenty -- whatever we're calling
it, 2021, the prior survey, we provided data to

Dr. Stephenson but apparently m ssed a deadline.

Q Ckay. So do you know if your -- if Leprino's data
was included in the 2021 survey?

A My understanding is it was not.

Q But you were able to review that survey?

A Yes.

Q And even wi thout Leprino's data being included in

that, did you believe that that survey was reflective of
Leprino's costs?

A. For the products that we nanufacture, yes.

Q And so cheese would be the category that you're
primarily | ooking to?

A. Wel |, again, our cheese manufacturing, it's a --
there's a very different process to it, with different
type of -- or style of cheese, so we don't manufacture
cheddar cheese. So we don't -- it's not apples to apples
on the cheese side. W felt that the whey data was

representative.
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Q Ckay. \What about nonfat dry m | k?
Yeah. W didn't see any issues or concerns there.
And you don't do butter?

> 0 >
Q
Q
<

Q Ckay. So with respect to Dr. Stephenson's 2021
results for cheese, whey, and nonfat dry mlk, you felt
like the results that he obtained were fairly reflective
of the cost structure that Leprino is able to observe in
its own plants?

A. Yeah. You know, | think, as what Dr. Stephenson
testified to, he used a different nethodol ogy for cost
all ocation, and that seened to have had sone | evel of
i mpact on the Class IV allocation. So, again, we don't
have a | ot of experience there, but we felt confortable
wi th what we saw for whey, for dry whey, on the Cass III
si de.

Q Ckay. And -- and did you hear Dr. Stephenson's
testi nmony where he believed that his allocation of costs
using the transformati onal values didn't have an effect on
the results for his survey, that his survey was nore of
just a reflection on the sanple size and the sanple data
that he had included in that report?

A. Coul d you repeat that, please?

Q Sure. Did you hear his testinony when | asked him
about whether he believed that his allocation of costs
using his transformative value ratings, whether that was
i npacting the results that he got in 20217

A Yes.
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Q And you recall that his answer was he did not
bel i eve that that nethodol ogy affected his results, he
t hought his results were nore reflective of the sanpling
of the pool that he had in that survey?

A | interpreted his testinony differently.

Q You believed that he was testifying that he did

have an effect on his results based on his nethodol ogy?

A. That there was sone -- ny understandi ng was that
the transformati on cost approach -- or transformation -- |
can't renenber exactly how he phrased it -- that

nmet hodol ogy had sone inpact on the results as conpared to
the traditional nethodol ogy that he had used copying the
prior historical CDFA studies and then the nethodol ogy
whi ch he, again, then invoked for his |atest study.

Q Ckay. Are you sure that's what he sai d?

A That's ny recoll ection.

Q Ckay. Fair enough

But nonet hel ess, when you | ooked at the categories

that he was able to -- that came out of his 2021 results,
you felt like they were at least in the ball park of where
Lepri no was experienci ng?

A. For the products which apply to us.

Q And that's --

A. Again, on the Cass IV piece, it seened |ike there
was sone things there that was a question mark, but,
again, | think sonme of that cones down to sone net hodol ogy
change on his part.

Q Ckay. And if you |l ook at cheese, for exanple,
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he -- his results in 2021 cane out with $0.2476 cents.
Does that sound right?

A | would have to look to confirmthat, but | can't
di spute that.

Q Ckay. And do you know that National MIk's
proposal is $0.24?

A. Correct. However, the data collected for
Dr. Stephenson's 2021 study on average was collected in
2019, and so there's -- as we tal ked, there's been quite a
bit of inflation that's happened since that tine. So,
again, that's part of why | think Dr. Stephenson repeated
the study here nore recently, was to try and capture sone
of the inflation that we have seen since.

Q Do you think that the inflation cost nunbers that
we saw in 2022 are reflective of what we're seeing in
20237

A. Well, | think it depends on what part of those
costs. As | nentioned, the cost increases that were seen
wi th our Lubbock plant certainly suggest that equi pnent
and building costs are continuing to increase and
escal ate. Labor costs al nost never goes down. W can
gain sonme efficiencies, but in terns of your cost per unit
of | abor, that doesn't go down. You had sone
adjustnents -- in 2022 you had the shock of the
Russi a/ Ukrai ne conflict which pushed energy prices higher
for a period of tine, but they al so have -- they have
adj ust ed down sonewhat. And the entire 2022 average was

not extraordinarily high.
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So |l -- 1 think, on average, the 2022 data from
Dr. Stephenson's study, remains valid and it's not
sonet hi ng where we woul d see a huge change. But | think
that al so speaks to the opportunity for the industry to
have regul ar cost of manufacturing studies in the future
going forward so that we can capture any changes from a
| onger-term perspective.

Q Do you agree it would be better for us to have
mandat ory audi ted cost surveys that capture the actual
costs on a |arger representative sanpling?

A. The ideal world is mandatory studies. But | think
in the neanti me we have had a 17-year delay, and there's a
| ot of stress financially on the processing sector at this
time, and you can't necessarily wait another four or five
years to get to that point. The margin of error between,
you know, a -- how far off could a sanple study be or
Dr. Schiek's work be relative to the deficits that we
currently have in the changes in costs, there's a
t renmendous difference on that.

Q Wul d you agree that the pressures that your
busi ness as a processor are experiencing, such as |abor,
and sone of the supplies, and the energy, and the fuel
costs, are also costs that dairy farnmers are al so
experi enci ng?

A Oh, | don't deny that at all. Everybody's seeing
hi gher costs.

Q And you would agree with ne that in order to nake

sure that there are orderly market conditions, we have to
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make sure that we don't run dairy farnmers out of business
in the neantinme?

A. And that | think is part of what I|nternational
Dai ry Foods Associ ation and Wsconsi n Cheese Makers are
trying to do with that stepped-in approach, is to try and
mai ntain a healthy dairy industry as we go forward, to
nove the Make All owances hi gher so that processors can be
heal thier, but to help ensure that we have a steady supply
of mlk over that |onger-termtinefrane as the nmarkets
adj ust to changes.

Q Ckay. Appreciate that.

| just want to make sure our record's clear. So
is your answer yes, that you believe that it is inportant
to avoid creating a disorderly market by running dairy
farmers out of business and interrupting the supply of
mlk?

A. | don't agree that we are looking to run dairy
farmers out of business and destroy our mlk supply. Qur
busi ness is dependent on a strong and steady supply of
m | k, and our custoners' business is dependent on a supply
of dairy products, supply of cheese, for pizzas, things
like that. So it's -- we have a nmutual interest here, and
| think keeping the dairy industry healthy should be all
of our interest.

Q And | wasn't asking you if your position was that
you were trying to run them out of business. |'mjust
asking the question of, do you agree that it would create

di sorderly market conditions if dairy farmers were run out
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of business because of the inability to wthstand
increases in costs in a way that would interrupt supply?

| s that an exanpl e of how disorderly market conditions can
be created?

A | don't believe that there are any proposals on
the table that would create such a situation.

Q That's not my question

Do you agree that if supply were interrupted
because dairy farnmers are run out of business, that that
woul d be in and of itself a situation in which disorderly
mar ket condi ti ons woul d be created?

A. | think anytime you woul d have any extrene shift
in supply, that would be disorderly.

Q In your statenment in Exhibit 199, you state that,
"Aven the inflationary spiral of the past two years, one
can safely say that Make Al |l owances are now di sruptively
out of date."

A |"msorry. \Were are you?

Q |"mon the first page of Exhibit 199, your second
sentence of the second paragraph.

And you state, "G ven the inflationary spiral of
t he past two years, one can safely state" -- I'msorry --
"one can safely say that Make Al |l owances are now
di sruptively out of date.”

Do you see that?

A. | still don't see where you are. Ch, | see it
now. Ckay. Yes.

Q What do you nean -- or can you tell ne what you
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mean by saying that Make Al |l owances are now di sruptively
out of date?

A. Well, | think fromsonme of the testinony that we
have seen from several different people during the
hearing, and | also provided sonme information on that in
my initial testinony, you can see of the very deep
di scounts in spot mlk prices that we're seeing across
much of the Upper Mdwest. | think sonme of the other
di sruption that we have seen is a fair anount of dunping
of mlk this year, particularly this spring, and you're to
a point where there is really no excess capacity avail abl e
to absorb your spring flush this tine of year. You just
don't have the processing capacity available at this point
because there has not been the capital avail able and
returns available for the processing sector to build the
assets to have that capacity for the marketpl ace.

Q And have you had producers that have had to dunp
mlk?

A. | don't know. Mbst of our m |k noves through
cooperative partners, so | can't speak to that.

Q And you understand that when it noves through
cooperative partners, those cooperatives have agreed to
take the mlk and find a place for it; is that right?

A | could assune that's the case. |'m not
intimately famliar with our m |k purchasing agreenent.

Q As you sit here today can you think of an exanple
of when you have any know edge about m |k bei ng dunped?

A. | know we work very, very hard with our partners
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to try to avoid any situation where that woul d happen. It
seens to ne that | have a recollection of, you know, an
extrenme weat her event when a |oad couldn't get to a plant
or sonething along those lines. | think that's happened a
couple tinmes since | have been with Leprino. Those are
very isol ated events.
Q Like if there was a freeze and a truck couldn't
get the mlk transported?
A. Yeah. |Icy roads, snowstorns, whatever.
Q Ckay. So other than those isolated events can you
t hi nk of any reoccurring event when mlk is being dunped?
A. For the places where we operate in our mlk sheds,
that is fairly rare. | have heard of situations in the
Nor t heast where that could happen. And, again, it's been
very much an issue in the Upper Mdwest this year.
Q And do you know what percentage of the U S mlk
supply has been dunped on an annual basis?
A. | have not | ooked at that data recently. Yeah.
Q Do you have any reason to dispute that it would be
| ess than one-tenth of 1%
A | would hope it is. | don't have a reason to
di spute that.
THE COURT: Ms. Hancock --
THE WTNESS: But if it is your mlk, it is a |ot
of m k.
THE COURT: If there's a stopping point --
really hesitate to interrupt, but | know you're --
M5. HANCOCK: Yeah. | think -- | nmean, can | just
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finish? | just have a couple sections on -- questions on
m | k dunpi ng, and then we can take a break.
(O f-the-record.)
THE COURT: Ten mnutes. Let's conme back at 3:20.
(Wher eupon, a break was taken.)
THE COURT: On the record.

THE WTNESS: So just -- | knowright as we --
right as we departed you had tal ked about .1% percent of
m |k being dunped in the United States. And | -- the

coment | made that | just want to make sure it's on the
record is that if it's your farm that's a lot of mlKk.
BY Ms. HANCOCK:

Q Yeah. But -- that's fine.

You are not aware of any, though, as you sit here,

ot her than the ice stornf

A Well, | think it tends to be seasonal, but there's
a lot of other inpacts that we can see that denonstrate
di sorderly nmarketing. There's the prem uns that we have
tal ked about. M. Dedong had charts in his testinony. |
had a chart in ny testinony. W have seen the erosion of
mlk premuns over tinme. Then you can also have
situations where you are forced to nove m |k nuch | arger
di stances because of |ack of avail abl e processing
capacity. So there's a |lot nore to disorderly marketing
than just m |k dunping.

Q Yeah. You were the one that was tal king about
m |k dunmping. | was just asking you what evidence you had

of m |k dunping.
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A Yep.

Q Yeah. So you are not aware of any yourself other
than the ice storm | think that's where we |anded. |Is
that right?

A Well, again, this spring in the Upper M dwest,
there was quite a bit in the popular press as well as the
i ndustry press about issues with m |k dunping.

Q And the Upper M dwest, do you know what caused
that m |k dunping?

A. Alot of it was |ack of avail abl e processing.
Q ls it --
A. Rel ative to the supply of mlk. It is all -- it's

a supply and demand and a bal anci ng.

Q Yeah. Do you know if it was weather rel ated?

A. | didn't hear that any of it was weather rel ated.

Q Ckay. In your Exhibit 199, still on the first
page in that second paragraph under the opposition to
Proposal 7 header, the | ast sentence says, "G ven the
current system if manufacturing costs are not covered in
their entirety, over time the math just doesn't work."

A That's correct.

Q Ckay. And is that the manufacturing cost of every
pl ant ?

A. It is the manufacturing cost for, | nean, any
busi ness. |If you are not covering your costs over the
| ong-term you are not going to be in business.

Q Ckay. Are you saying that the manufacturing --

that the Make Al |l owances are designed to cover the
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manuf acturing costs of all of the plants?

A. Well, as | quoted earlier in that paragraph, USDA
has published in the Federal Register that the
Make Al l owance factor represents the cost manufacturers
incur in mking raw mlk into one pound of product. And
so the design of Make All owances is that they are to cover
manuf act uri ng costs.

Q For all plants?

A. For dairy products.

Q For all plants, though?

A. For all plants, for -- what do you nean by "for
all plants".

Q | " m aski ng what you nean. Wen you say that, are
you tal ki ng about manufacturing costs for all plants have
to be covered in their entirety?

A. This is -- | don't see where you picked all plants
out of ny text, though, | guess.

Q It doesn't say that. That's why |I'm asking the
guestion. Are you talking about all plants or are you

tal ki ng about on average or sonething |ess than all

pl ant s?
A Ch, | see what you are referring to. Yeah, you
know, it's -- | think the nethodol ogy that has been used

historically by USDA in setting Make Al | owances, where you
are | ooking for Make All owances to be set at a weighted
average, seens |like an appropriate approach. That's what
has been done historically. So you are talking about a

wei ght ed average for a Make Al | owance.
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Q Ckay. That's what | was trying to clarify. Thank
you.

A Yes.

Q And woul d that be a weighted average of the
accurate actual costs of those plants?

A Yes.

Q And then you go on in the next paragraph and talk
about Leprino Foods there, and you say that "Leprino Foods
is perceived to be an efficient dairy processor."
|s Leprino an efficient dairy processor?

We hope we are.

| s that the goal ?

> O >

Sur e.

Q And in your opinion, is Leprino Foods an efficient
dairy processor?

A To nmy know edge, | think we work very hard to be
an efficient dairy processors. |I'mnot close to a | ot of
our cost data. But, you know we | ook at perfornance
information that's avail able across the industry, which
obviously is Iimted. But, you know we want to be
conpetitive and efficient.

Q And is one way that you can neasure that is to
know whet her you're beating the Make Al |l owance that's set
by USDA?

A. It could be. But, again, a |lot of the products
that we manufacture are not directly in the Make Al |l owance
formula. Again, we don't manufacture cheddar cheese. W

manuf act ure products beyond just dry whey or sweet whey.
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So there's Iimted direct conparison in that regard.

Q But to the extent that it is conparable and used
as a basis for neasurenent, you would agree with nme that a
goal would be to manufacture your products at a cost that
woul d be better than the Make Al |l owance provided by the
Federal Order systenf

A. We woul d hope to get there, if there is the
opportunity to get there.

Q And has Leprino Foods been able to historically,
since 2008, been able to manufacture its products for
| ower than the Make Al |l owances for the products that you
coul d neasure against in the Federal Order systenf

A. "' mnot going to discuss our conpany
profitability. W're a privately held conpany and don't
want to disclose proprietary information in that regard.
But we will do everything we can as a conpany to be an
efficient processor of dairy products. That's what nakes
us a reliable market for our suppliers' mlk and a
reliable supplier to our custoners.

Q And | don't want your proprietary infornmation
|"mjust curious to know if there are tines since 2008
that Leprino Foods has been able to manufacture its
products that can be neasured based on the Make Al | owances
publ i shed by the Federal Order system whether Leprino
Foods has been able to manufacture those products bel ow
t hat nunber.

A. | can't -- honestly, |I can't speak to that. |

don't have that data.
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Q Do you know what tinmefranme it was that Leprino
Foods began to feel |ike the Make Al owances were not
sufficient?

A Wll, | can say that over tine, | know there have
been many places where we as a conpany have engaged with
others across the industry to try and | ook for ways to
keep the systemup to date and current, to keep the
i ndustry as healthy as possible. So | would say that
t here have been concerns for many years that the systemis
not in a position to keep the industry healthy.

Q What is "many years"?

A. Well, ny predecessor, Sue Taylor, who you had the
opportunity to neet the other day, she told ne of being
involved in industry efforts that go back to -- oh, gosh,
| think she tal ked about sone things back in 2006, 2008
timefrane. There were sone other efforts in 2012,
forward, and has been ongoi ng over tine.

Q Well, you already testified that the data that was
collected in 2006 went into place in 2008 that increased
t he Make Al l owances then; is that right?

A Yes. That's correct.

Q Ckay. So what |'mtalking about is fromthat date
f orward

A Uh- huh.

Q At what point in time, did Leprino Foods have
concerns that the Make Al owance were insufficient for its
own operations?

A. | think we have been in a situati on where we have
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been very concerned about the outdated Make Al | owances.
It's a matter of is there an opportunity to have a hearing
such as this to help the industry remain healthy and
vibrant. Certainly the inflationary spiral we have seen
over the |ast couple of years has put nore strain on
profitability. [It's a challenging environnent.

Q Ckay.

A But I think it goes back further than just the
| ast coupl e years.

Q Yeah. And the pressure that you were talking
about in the last couple of years, that -- that really
cane to light with the gl obal pandem c and the conditions
that were created related to that; is that right?

A. Well, | -- the pandemic's part of it. The -- you
know, there's a lot of different pieces that have cone out
of that. You had sone costs go up because of the
Russi a/ Ukraine conflict that started |ast year. There's
just a plethora of things that have been going on.

Q And in page 2 of your testinony, you have at the
top of the page there listed sone percentages of cost
i ncrease that Leprino has experienced between 2006 and
2022; is that right?

A That's correct.

Q And those percentages are just percentages in
i ncreases of Leprino's costs between 2006 and 20227

A That's correct.

Q You' re not saying there that those are

increases -- I'msorry. Strike that. Let nme say that
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agai n.

You are not saying there that those percentages
are the anount over the Make All owance that Leprino's
costs are now, are you?

A. No -- well, those are percent increases that we
have seen since that tinmefrane.

Q And so if back in 2008, for exanple, when the |ast
time the Make All owances were increased, if Leprino was
operating efficiently, as you described on the first page,
and was able to beat those Make Al |l owance costs, it
doesn't nean that you were exceeding themfor those
nunbers of years; is that right?

A. Doesn't nean that we were "exceeding them" \What
do you nean by "theni?

Q Yeah. That was a really bad question. |'msorry.

When you were tal king about the percentages of
i ncrease here, | just wanted to make sure we're clear.
You're not saying that the percentage by which Leprino is
exceedi ng the Make All owance that's currently set by the
Federal Order, are you?

A Well, | think it's alittle nore conplicated
because the Make All owances that were set at that tine
were based off of CDFA data fromthat 2006 tinmefrane as
well as data fromDr. Stephenson's |ast study, and so
t hese percentage increases are very simlar to or aligned
to that as opposed to the cost increases we have seen
si nce then.

Q Ckay. | think you testified already that you

2023
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didn't want to provide ne with -- with informati on about
whet her you were neeting or exceeding or even beating the
current Make Allowance; is that right?

A Yes, that's correct.

Q And so it's fair to say that these percentages
t hat you have included here are not giving nme the math to
do that calculation; is that right?

A That's correct.

Q Ckay. | got there. It just took ne a back door

Ckay. And so let's talk about the plant that you

have built -- or in the process that you are building in
Lubbock, Texas.

A Uh- huh.

Q Is that -- | think that we have heard testinony,
M. Dedong said that if you build a plant today, it's
about $650 mllion. |Is that about right, the cost of

construction for your plant?

2023

A. | nentioned earlier, you nust have missed it, that

our original estimte as of late 2021 was $870 mlli on,
and given the inflation that we have seen nore recently,
our estimate is now $1 billion.

Q Ckay. | did mss that. So thank you

And when are you expecting that plant to be

conpl et ed?

A Compl etely operational in late '25.

Q And when did you break ground on it?
A June of '22, | believe.
Q

Ckay. So about the sane tine | think that d anbia

TALTY COURT REPORTERS, INC.
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2023

broke ground on theirs -- or Hilmar | guess it was that
broke ground on theirs as well?
A. | think we broke ground a couple nonths earlier
but simlar tinefrane.
Q Nobody's conpetitive here, are we?
And what products will you be processing out of
that plant?

A You w Il be surprised. Mozzarella cheese.

now?
A. That's right. And then sone whey products as

wel | .

that it is very difficult to build a new plant and --
because of these nunbers, nmany other processors have put

expansion in plants on hol d.

A Uh- huh.
Q Can you think of any exanples of any processors
that you are aware of that's put the -- put their plant

constructions on hol d?

A | believe a couple that cone to mnd, there was

one that was going to go in up in Idaho that's on hold.

has been at | east a couple of other announcenents of

ri ght now.

Q Ckay. Consistent with the rest of your portfolio

Q Ckay. And you state on page 2 of your testinony

There's another one, | believe the ESL plant that CD was

going to build has been on hold. Seens to nme that there

pl ants on hold, but | can't recall any additional details

Q Do you know who it was that was going to build a

r TALTY COURT REPORTERS, INC.
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plant in lIdaho that put it on hol d?

A. No, | can't recall that right now.

Q Ckay.

A Sorry.

Q But you have heard testinony that in addition to

Leprino building a new plant, that both H |l mar and @G anbi a

have built plants as well, or are in the process?
A. Hi | mar, vyes.
Q And G anbia recently had one that they opened?
A The M chi gan one?
Q Yeah?
A Yep. Their joint venture.

Q And then there's another new plant going up in
G eat Lakes as well?

A. That | understand is primarily -- two things about
that. One, it's primarily a replacenent for another plant
that they have right now And then the other is a |ot of
that is going to be what they call cut-and-wap. So it's

t he conversion of bulk product to a retailer/consuner

ready.
Q Ckay. And even if sonebody's replacing a plant,
it is still a really expensive endeavor, isn't it?
A |"msure it is. Yeah.
Q It doesn't get |ess expensive just because you are

replacing a plant, does it?

A. No. But at sone point you have to replace the old
assets.
Q Yeah.
TALTY COURT REPORTERS, INC. 3949
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A. And it takes noney.

Q And hopefully it builds in sonme efficiencies as
wel | to make you operate nore cost effectively?

A. Yeah. One woul d hope.

Q Do you believe that there are too nmany dairy
farmers?

A No.

Q Do you believe that there's too nuch mlk

production in the current nmarket?

A | believe that we have a situation where the
i nterest that we have heard others, farners, co-ops,
testify to, the interest in producing mlk does not align
with the processing capacity that's currently avail abl e.
So you have a m smatch between where the industry could be
as to what its potential is right now

Q What about for the ultimate sales outlets, do you
feel like the market is insufficiently supplied with the
final products?

A. Well, ultimately, it's supply and demand, price,
is what tells us what the market needs and what the
consuner is willing to pay, whether it's here in the U S
or gl obal markets.

Q And you say on page 2 of your testinony that "mlk
production is being overstinulated by the inflated
regul ated price."

| s that what you were tal king about there, that
there's nore mlk production than there is plant capacity?

A. That woul d be what we have seen in the Upper
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M dwest for | think several nonths so far this year. And
you really don't have the availability of -- bal ancing
assets is nore limted these days. |In other words, you --
your ability to take in additional mlk seasonally or --

t he base/ excess prograns that co-ops have in place that
[imt mlk production. | thought -- the gentleman from
Hi | mar who tal ked about buil ding a new plant because their
producers want to grow, there's limtations on that
because of |limted processing capacity these days.

Q When you said "m |k production is being
overstinulated by the inflated regulated price," does that
mean that there's too nmuch m Ik being produced in the
current market?

A. It really neans that the regulated mnimum price
is too high.

Q And by increasi ng Make Al | owances, you believe
that that would | ower the regulated price that woul d be
paid to dairy producers; is that right?

A. It lowers the regulated mnimumoprice. It does
not necessarily lower the price to dairy farners because
you have supply and demand responses wthin the
mar ket pl ace. Again, to -- sone of the evidence that's
been presented in the erosion of mlk prem uns over tine
really illustrates that particul ar point.

Q |"mreally trying to get through this, but that
means | need you to answer the question that |'m asking.

A Ckay.

Q | f Make Al'l owances are increased, do you believe

TALTY COURT REPORTERS, INC. 3951
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that that will lower the price that's paid to dairy
producers today?

A. | f you are | ooking at a day one response, that
woul d be day one. But the market, again, responds.
There's supply and demand. And as that works into the
mar ket pl ace in the system the market woul d adj ust.

Q And do you believe that on day one, and for that
period of tinme until the market nakes an adjustnent again,
do you believe that there will be dairy farnmers who w ||
go out of business as a result of those prices going down?

A. | can't guarantee that that would be the case
because | think that, again, you have got sone prograns
like the Dairy Margin Coverage Programthat helps to
provi de sone margin insurance, particularly for smaller
farms. | think thinking about this as an adj ustnent
that's conpletely in isolation and separate fromthe
overall marketplace isn't the right way to look at it.

Q When you say "I cannot guarantee that that's what
t he outcone would be,” would you agree with nme that it is
a very real risk of lowering prices to dairy farners that
at least sone dairy farnmers wll go out of business?

A | guess ny response is that | think that the
mar ket pl ace is going to adjust. You could see sone
initial decrease in demand for m |k products, but that's
going to adjust and -- you know, the market works, supply

and denand.

Sol -- 1 think ooking at this in isolation is a
very -- it's a very limted way to ook at it. So |I'm not
TALTY COURT REPORTERS, INC. 3952
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trying to be elusive or not answer your question. | think
you are just looking at it in such an isol ated way.
Markets react to information. They -- supply and denmand
is part of this. The initial day one response would be a
decrease in mlk price based on that, but you are going to
have a reaction fromthe consuner side pulling through for
on the demand side, and prices will adjust to an
equi librium

Q And | understand your point about you can't | ook

at this in such isolation, but I can only ask one question

at atinmne. So I'll get there, but | have to get
t hrough - -

A. Ckay.

Q -- each question at a tinme first. Does that nmake
sense?

MR, ENGLI SH:  Your Honor?

THE COURT: M. English rises.

MR. ENGLISH | rise because that may be what
Ms. Hancock is trying to do, but the witness is saying,
don't buy your premise. And | think that, you know, first
of all, the question changed fromregulated to price, and
| think the witness answered there's a difference between
a mninmumregul ated price and a pri ce.

And | think that the problemis that Ms. Hancock
is trying to take things in such a narrow way that this
W tness said, | don't agree with you. | think the w tness
has actually answered the question four tines.

M5. HANCOCK: Your Honor, | disagree. | actually
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think M. English is trying to signal the answer he would
like his witness to give now, but unfortunately it is his
Wi tness that gets to testify and not him

THE COURT: Well --

MR, ENGLISH | didn't signal anything. That's
what she said four tines already.

THE COURT: That's fi ne.

| nean, in fairness, does what he says hel p you
shar pen your question? | think she basically has said
t hat she disagrees with your prem se, although --

MS. HANCOCK: | mean, | think the record wll
speak for itself for what she said. | was just explaining
that this is why | haven't asked her everything in the
totality of the supply and demand markets. | think I'm
entitled to ask ny own questions. | nean, if we want to

pi ece apart everybody's questions, we can do that for

everyone.

THE COURT: No, I'mdefinitely -- no, don't take
offense. |I'mdefinitely not doing that. | think you did
ask, is --

M5. HANCOCK: |'m not saying you did, but I'm
saying that's what M. English is doing.

THE COURT: Well, he doesn't -- |'myour protector
here. | think what -- try it again and --

M5. HANCOCK: | think she answered it. | was just

gi vi ng an expl anati on.
THE COURT: Ckay. That's fine, if you are

satisfied with the answer. | think she did say, |
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di sagree with your prem se, there nmay be -- things may go
up in the short-term but the market heal s everything.

And, you know, it's -- you know, it's a little long. It's
not a yes or no answer exactly. But if you don't -- |

| eave it up to you.

BY Ms. HANCOCK:

Q Ms. Krebs --

A Yes.

Q -- it's fair to say that you believe that in day
one and in the short-termthat there are sone dairy
farmers that may go out of business if mlk prices were to
be | ower ed?

A. | don't think anybody goes out of business in one
day. | -- again, I'mnot trying to be evasive to you. |
just think you just can't |ook at all these pieces in
i sol ation.

| think the other piece that | would bring into
this discussion is that if the market tells us that there
is the demand for the dairy products as prices adjust,
then you are going to have premuns that cone into the
mar ket, that would be above the mnimum | think it all
is about getting to a regulated m ninmum price that enables
us to clear the market. And with that, given the way the
systemis set up, that Make All owances are adequate so
that we can have a healthy dairy processing sector, and
that will be good for everybody in the industry.

Q And one way that nmarkets can adjust, especially if

you have a mlk production that's being overstimul ated by
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the inflated regulated mlk price, would be to reduce that
price, and then you reduce the volune that's on the nmarket
and available for that supply; is that right?

A Typically, if mlk prices go down, just |ike what
we're seeing right now, you tend to see cow nunbers
decrease and maybe changes in feed. And so you see
farmers adjust and m |k supplies decrease in response to
that. So, again, market dynam cs.

Q Meani ng the market will correct itself if you can
get prices where they should be in your view?

A. The market, yes, wll tend to work if you have an
appropriate regulated mnimum price. But that is not
necessarily the price of mlk for farners.

Q That's one factor, though; would you agree?

A One factor relative to?

Q To driving the supply of mlk

A. Ch, | woul d suggest that regul ated m ninum price
shoul d not be driving the supply of mlk.

Q Because you believe that you should be able to pay
over the mnimumprice if the market warrants it?

A By the system being set up where you have a
product price, a Make All owance, and then the price to the
farmer that conmes fromthat, again, you are -- what you
are wanting to do is to have -- again, back to those
princi ples that have been tal ked about wthin this
hearing -- of wanting to have a regulated m ni mum price
that provides for a supply of CQass | mlk to the industry

and enabl es orderly marketing. That's ny understandi ng of
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the intent of the Federal Order system
Q On page 3 of your report, you have sone concerns
about -- about National MIK's proposed nunbers and
i nstead proffer that USDA should rely on Dr. Stephenson
and Dr. Schiek's surveys and the nunbers proposed by | DFA.
Is that a fair characterization of your testinony?
A. Yes, that's correct.
Q And you understand that I DFA is proposing to use
t he nunbers that Dr. Stephenson used and can be found in
the 2023 study, not the 2021 study; is that right?
A. Dr. Stephenson along with Dr. Schiek's work, yes.
Q Ckay. Again, I'"'mjust going to -- one question at
a tine.
But to the extent that Dr. Stephenson's nunbers
are being used, it is only his 2023 nunbers; is that
right?

A That's correct.

Q So it's not a blend of the 2001 and 2023 --
sorry -- it's not a blend of the 2021 and 2023 nunbers, it
is just the '23 nunbers?

A Yes.

Q And then that's averaged out with the nunbers
under Dr. Schiek's nodeling, those two were added toget her
to create an average, and that's the nunmber that's being
proposed by | DFA over a four-year inplenentation?

A Correct.

Q And do you feel like that is an appropriate way to

accurately neasure the Make Al |l owances?
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A. Do | feel that? So are you referring to the
approach of the doctors averaging Dr. Schiek and
Dr. Stephenson's studies?

Q Yes.

A Ckay.  Yes.

Q Do you think that the nunber that you get when you
average both of those two together, and then | guess it --
do you feel like the nunber you get when you average both

of those two together creates an accurate nunber?

A. The best data we have as an industry right now,
it's accurate, yes. It is accurate enough.

Q You believe it is accurate enough?

A Yes.

Q Wul d you place a percentage on it on the anount
that you would estinmate it is accurate?

A. Well, | think Dr. Stephenson had robust
participation in his |atest study. Dr. Schiek's are
proj ected estimtes fromactual mandatory survey. So,
yes.

Q Do you think it is greater than 50% accurate?

A | would certainly think so, but | don't know.

Q Does that nean you also don't knowif it is |less
t han 50% accur at e?

A. | would be very surprised at that.

Q Ckay. But as you sit here today, we don't know
t he percentage of the accuracy because we don't have a
mandat ory audited cost survey; is that right?

A. The -- all of the historical updates to

r TALTY COURT REPORTERS, INC. 3958
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Make All owances, none of them have had mandatory cost
surveys, and as an industry, we have worked under this
systemfor 23 years now, | think, so --

Q And on your |ast page of your testinony, you
descri be sone of the concerns with how long it would take

in order to get to that mandatory audited cost survey; is

that right?
A Yes.
Q You think that -- do you have an estinate on how

long it would take to go through all those steps that you
have outlined there?

A. You know, |'ve tal ked about this with sone ot her
fol ks across the industry, and | think froma historical
perspective, could we get all of this done before early
2028? Fol ks seemto think that that would be fairly
anbitious to get to that point.

Q So you think about three years in order to get
t hrough all these steps, to get to a nandatory audited
cost survey that would be reliable and accurate?

A. | would say that's going to be at |east another
three years, and that assunes that we have a FarmBill,
that this gets included in a FarmBill.

Q But yet, you feel confident in the study that
Dr. Stephenson did in less than two nonths as bei ng an
accurate enough representati on upon which you're
suggesting USDA should rely in order to increase the
Make Al l owances for the industry; is that right?

A. | disagree with your characterization of

TALTY COURT REPORTERS, INC.
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Dr. Stephenson's work. | think he does good quality work.
| think he's a respected dairy econom st. And prior
Make Al |l owance updates have been based upon his simlar
study work. So | have confidence and respect the work
that he does. | also respect the nethodol ogy that was
used by Dr. Schi ek.

Q And how long did it take Dr. Schiek to conduct his
st udy?

A. | don't know precisely. | know he was working on
it over a period of nonths.

Q And you stated in your testinony that the
presi dent of your conpany said that if Make All owances
aren't updated, the Lubbock plant will have to be the | ast
plant that Leprino builds in the U S.; is that right?

A That's correct.

Q And if the Make All owances are updated, when's the
next time that Leprino is planning to construct a plant?

A. It's probably going to be a while off. W don't
make $1 billion investnments on a regular basis. You know,
it's a matter of having a systemthat is updated and
works. And | think we're all hoping we can get to that
pl ace where we have that nmandatory cost study data for the
future. But in the neantine, we need to have sone reli ef
and keep Make Al |l owances nore up to date than they have
been.

M5. HANCOCK: Thank you for your tine.
THE COURT: Further questions?

111/
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CROSS- EXAM NATI ON
BY MR M LTNER:
Q Good afternoon, Ms. Krebs.
A Good afternoon.
Q Ryan M Itner representing Select MIk Producers.
"Il have sonebody actually testify to this, but
Sel ect does not have a position on any of the

Make Al |l owance proposals right now. Qur board does not

2023

have one. W're trying to hear all the evidence before we

make a decision. But | want to try to find sone things

that | think we agree upon, |ike M. Rosenbaum di d.
A. Ckay.
Q Can we agree Make Al |l owances are stal e?

A. That's a good word for it.

Q Ckay. Can we agree that they need to be updated,

t heref ore?
A. Yes.

Q And that a mandatory audited cost survey woul d be

t he best sol ution?

The best sol ution, yes.

We don't have that, though, correct?
That is correct.

So we need to | ook to another option, right?

> O > O >

Yes.

Q Dr. Stephenson and Dr. Schi ek have -- they have

presented options, and National M|k has al so presented an

option, and each of them have inperfections, correct?

A. To the ideal world, | would agree with that.
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Q None of them are perfect, correct?

A Correct.

Q And so we're going to task the fol ks over here at
the front table with getting us the best option we have

based on what we're all presenting over this hearing,

correct?

A. We need solutions to help us keep a healthy
i ndustry.

Q Ckay. So | want to try to find -- those are easy
t hi ngs to agree upon, | think.

A. Ckay.

Q "' m | ooking at sone | anguage in your statenent,

and | want to try and see if we can get sone agreenent on
a couple other things. And |I'm|l ooking specifically at
page 2 of your statenment and -- actually, no, we're going
to start with page 1. You -- you state that "in other
words, a Make All owance is not a cost credit to cover a
portion of these conversion costs, a Make Al |l owance is
intended to represent the cost of converting mlk into

dai ry products.”

Correct?
A Yes.
Q And that -- to be clear, that's your sentence,

that's not a quote froma USDA decision, right?

A That is nmy sentence that follows a quote from USDA
i dentifying Make All owances, representing the costs
manuf acturers incur in making raw products into dairy

product -- or rawmlk into dairy products. But, yes,
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that is ny sentence.

Q Ckay. So can we agree that there's a universe of
cheese that's produced?

A Sur e.

Q Can we agree that there is no single cost to
produce cheese?

A Sure. Yes.

Q And if we narrow that universe to say cheddar, can
we agree that we cannot determ ne the cost to produce
cheddar cheese?

A. | would agree with that, yes.

Q And even if we narrow that universe to say
40- pound bl ocks, we can't determ ne the cost to produce a

40- pound bl ock, can we?

A. You woul dn't even get that out of a mandatory cost
st udy.
Q If we ook at this nore narrower over the 40-pound

bl ock cheddar cheese, and we can't determ ne the price --

A. The cost -- I'msorry.

Q |''msorry, the cost of manufacturing.

A Ckay.

Q -- what are retrying to get a Make Al |l owance --

what do we want the Make All owance to represent?

A. Well, the way it's been | ooked at historically,
which | assune would be a way to look at it again, is
based on wei ghted average costs of production fromprior
Mar k St ephenson studies as well as sone of the prior CDFA

wor k.
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Q So you think a weighted average is the price we're

trying -- or the cost we're trying to get to?

A. Again, you know, if you are trying to get
sonet hing that represents the industry, and you need to
cone up with the one value, | -- that seens |ike a
reasonabl e net hodol ogy for getting there.

Q Ckay. So if we're asking USDA to establish a
regul ati on which pegs a Make Al |l owance at a wei ghted

average cost of production for those defined

comodities -- and is that what we think we're trying to

achi eve, or what you think we're asking USDA to achieve?

A. To -- if | understood you correctly --
Q Ckay.
A. -- you are |ooking for a weighted average

manuf acturing cost for cheddar cheese to establish a

Mbke Al l owance; is that --

Q Correct.
A. Ckay.
Q And you agree that's the task -- well, | shouldn't

say you agree.
Is that the task that Leprino is asking USDA to

do?

A. Well, that and the other products, butter, nonfat

dry mlk, dry whey --

Q G eat.
A -- products in the fornula.
Q So there's been a |lot of discussion from

wi t nesses, and you have alluded to it, too, that
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raising -- that a manufacturer who raises their cost of
sal e doesn't achieve the benefit of a higher sales price
because that feeds back into the calculation of the

conponent price; is that correct?

A In the price of what they sell their product at?
Q Yes.
A. Because they have that fixed relationship with the

Make Al |l owance price, the Make Al |l owance, and then the
price to the farner, yeah.

Q Correct.

A. Yes, it is a fixed relationship for a seller of a
commodi ty dairy product.

Q Can we agree that that description only holds if
t he manufacturer is buying mlk at the regulated price and
produci ng the commodity that is surveyed for the NDPSR?

A Yes.

Q W're doing well. | want to nove on to 20

guesti ons about your plants.

A. Ckay. | don't know that | can answer themall,
but we'll see where we go.
Q Your statenent says you -- you, Leprino --

manuf act ures sweet whey at the plants in Allendal e and

Waverly.

A Yes.

Q | s there sweet whey produced at any other Leprino
pl ant ?

A No.

Q And when you refer to sweet whey, is the end
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product of those plants dry whey?

A Yes.

Q Do those plants al so produce any ot her whey
product s?

A | don't believe so.

Q Do you know if the dry whey that is produced, if
the sales of those products is reported to the NDPSR?

A. | believe it is not. And the reason why is
because we produce Grade A dry whey as opposed to extra
grade, and that's the grade that's reported through the
NDPSR.

Q Do you have any opi nion or know edge about whet her
the costs to produce Grade A versus extra grade whey are
different?

A. | don't have any knowl edge of that.

Q So can | conclude that Leprino does not produce
any whey product that would be reported to NDPSR?

A. That' s ny under st andi ng.

Q So -- okay. The G eeley, Colorado plant that

produces nonfat dry mlk --

A Yes.

Q -- is that nonfat dry mlk reported to the NDPSR?
A. When we sell product, yes.

Q Do you ot herw se use the product wthin your

organi zation to manufacture other products?
A Fromtime to tine.
Q And you may have answered this, and | don't

remenber. Did the Geeley plant report its manufacturing
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costs for nonfat dry mlk to Dr. Stephenson?

A Yes, we did.

Q Ckay. You have existing plants that produce
nozzarella and other Italian cheeses, correct?

A Yes.

Q In Al endal e?

A Yes.

Q And in waiver |ie?

A Yes.

Q And in Geeley?

A Yes.

Q And Roswel |, New Mexi co?

A. Ri ght.

Q That's where ny know edge runs out.

A Tracy, California; Lenpore -- we have two plants
in Lenoore, California; Renmus, M chigan; Ft. Morgan,
Col orado. Is that nine?

Q Al total that is nine plants.

A. There you go.

Q To be clear, none of those plants produce any
Cass | or Cass Il products, right?

A That is correct.

Q | s there any requirenent that Leprino pool any of

t hose pl ants?
A. | don't believe so. | amnot in charge of that
aspect of our business. They are all in Federal Oders.
Q You testified that Leprino conpetes agai nst other

cheese manufacturers. O course, it does.
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And you argued that Leprino m ght be at a
conpetitive di sadvantage because of plants that are paying
bel ow order prices or otherw se depooling; is that
correct?

A Yes.

Q What woul d prevent Leprino from purchasing mlk
bel ow order prices or depooling if it needed to do so to
be conpetitive?

A. We have contractual obligations and agreenents
Wi th suppliers --

Q So it's your --

A. -- that limts some of our flexibility.

Q So it is a contractual |imtation, not a

regulatory limtation, that is restricting your ability to

do so?
A That is correct.
Q You al so suggested, | believe, that co-ops that

have the ability to reblend and manufacture nozzarella
coul d cause conpetitive inbal ance.
Is that actually occurring in your experience?

A | believe at |east one conpetitor that |I'm aware
of has been doi ng that.

Q s that occurring in the Upper M dwest?

A Yes.

Q At the top of page 3, you are describing -- you're

di scussing order -- disorderly marketing. And you state

that disorderly marketing -- let me read the whol e

sentence so you have context: "Wereas tighter supplies
TALTY COURT REPORTERS, INC. 3968
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of mlk relative to demand will drive prices higher,
di sorderly marketing instead refers to a situation where
there is excess mlk relative to avail abl e processing

capacity within a mlk shed.™

s that the extent of what constitutes disorderly

mar keting to your understandi ng?

A. You know, | -- when | read this, | added "given
today's realities.” | think that when orders were first
founded, you had -- part of the purpose of the orders was

2023

to guarantee a reliable supply of dass | mlk, so | would

suggest that that is a piece of it. But | have not seen
or heard of any issues along those lines. And so given
where we -- where we are as an industry today, | think
this is an accurate representation.

Q Your next sentence reads, "This occurs when m |k
is overpriced relative to demand, not when mlk is

under priced. "

Are you suggesting that abnormally low m |k prices

are not a disorderly marketing condition?
A | think it could be in certain situations. But,

again, the market tends to adjust and respond to supply

and demand signals. And so if you have |ow prices, denmand

will pull those prices higher to incentivize production.

Q You were here today for M. Dedong's testinony,

correct?
A Yes, | was.
Q Did you have a chance to see his statenent as he

presented it?
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A | did.

Q Ckay. Do you recall the figures he showed
charting mail box prices against uniformprices?

A Yes.

Q Ckay. The figure for West Texas, which that woul d
i ncl ude Lubbock, right?

A It will.

Q And it's also a mlk shed that m ght service the
Roswel | area, correct?

A | suppose it could.

Q And so that Figure 5 -- and if you want ne to grab
you a copy, |'d be happy to -- but for 2022, it shows the

mai | box price running nmore than $2 under the uniform

price.
A Yes.
Q | s that evidence of disorder in that market?
A. | think that the erosion of premuns over tine is

a strong signal that there is disorder in that market,
yes.

Q And 2022 was a relatively good year for producers,
was it not?

A At the end of the day, yes.

Q And so through April 2023, that sane figure shows
the mail box price in Wst Texas at about $2.50 bel ow the
uniformprice. |Is a price at that |evel evidence of

di sorderly marketing in that part of the world?

A Seens to indicate that.
Q In response to sone questions from M. Hancock you
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wanted to tal k about a dynam c anal ysis of what woul d

happen to prices over tine if certain proposals were

adopt ed, correct?

A Yes.

Q And we don't -- we don't have that analysis to
tal k about today, do we?

A That's correct.

Q In preparing for this hearing, did you | ook at al
at the econonetric analysis fromthe |ast tinme USDA
changed Make Al |l owances?

A. | | ooked at it, but it's been quite a while since
| have | ooked at it, so | don't recall it.

Q So I'mgoing to give you sone data fromit. |If
you -- if you have questions about what |'m suggesti ng,

pl ease |l et ne know - -
A Ckay.
Q -- but I"'m-- I"mjust going to share with you

what is in there, certain parts of it.

dry whey by about 2.

a slight change to the butter yield baked in there too.
So that actually is going to raise, it's going to offset
sone of that Make All owance change.

In the first year, the all-mlIk price was

calcul ated to drop by about $0. 14.

So USDA cal cul ated the cheese Make Al | owance was
i ncreased by 19% the butter Make All owance increased by

about 43% the nonfat allowance increased by about 7, and

And what the anal ysis showed -- and there was al so
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A. Ckay.

Q And at the end of a nine-year average, the
all-mlk price was still $0.04 lower than its initial
baseline. Gkay? So we go from $0.14 to $0. 04.

A Uh- huh.

Q Now, that's a | ot of |ead-up.

| | ooked at the percentage changes in
Make Al |l owances for | DFA s year one.

A. Ckay.

Q And so cheese was then about 20% - -

A Uh- huh.

Q -- butter was about 31% nonfat was about 30% and

whey was about 32%

And so what | have just given you in the |last two

m nut es about what USDA anal yzed last tine, do you have
any thoughts about what the adoption of |IDFA' s proposal
the first year m ght have on producer incone and whet her

that woul d cause a hardship to dairy farners?

A. Well, | think to the nunbers that you have shared

fromthe | ast change, it shows that there's a decrease in

in

mlk price, but that over tine, that is noderated out, not

conpl etely, because, again, the way supply and demand
wor ks is you have -- you know, if you've reduced your
supply of mlk, then you have to have a higher price to

pul | that supply back up after a price decrease.

So |l -- and | have never said that there woul dn't

be any decrease in mlk price. | think the expectation

that it is going to be a prolonged decrease in mlk price
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that will not get adjusted out or noderated by supply and
demand factors is a sinplification and not accurate.

Q If | look at year -- the full inplenentation of
| DFA's Make Al |l owance changes, so the year four, the total
change fromnow to then, so all of it, cheese would be
41% butter is 61% nonfat is also 61% | hope ny math was
right, and whey 39% So nmuch | arger increases in total
t han the changes nmade in 2007.

Does the magni tude of that Make Al |l owance
change -- change your opinion on the scope of the inpact
on dairy farners?

A. | think the magnitude of what you are | ooking at
could have -- well, it's a larger magnitude, but | think
that we have got is a situation that unfortunately you
have gotten so far out of date, and there's been such a
long tinme since the |ast update in Make All owances, that
we're just at a very difficult tinme for the industry. And
so how do you keep a healthy processing sector and have
i nvestnent to have those processing assets so that
producers have a market for their mlk, if you don't have
that as a healthy sector.

So I amnot denying at all that there wll be sone
impact on mlk prices. But, again, part of the design
specifically of that |IDFA proposal is to try and noderate
that inpact over tine to enable the producer sector to be
as healthy as possible, as you return the processing
sector to better health.

Q Has Leprino done any anal ysis about overall denand
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for its products and the anount of additional mlk
producti on that woul d be needed to satisfy those demands?

A. Well, we continually |ook at opportunities in the
US as well as globally to try and grow our business, to
provide nore of a market for the U S. produced ml k.

Q You refer to econ 101. But part of econ 101 is
that there has to be a demand curve to match a supply
curve, right?

A. Yeah, absol utely.

Q And so producers nmay want to produce nore mlk

and one of the constraints m ght be avail abl e pl ant

capacity.
A Yes.
Q It could be that there's not enough plant capacity

because there's no end product demand, right?

A Could be. But | don't think that's the case.
That's not the signal that we have been seeing fromthe
mar ket pl ace.

Q | think this will be ny last set of questions.

On page 2 you state: "First, while farm/| evel
margins may initially decrease and contract m |k supplies,
econom cs 101 dictates market forces will subsequently
pull farmlevel prices higher to reach a new equilibrium
bet ween supply and demand. Further, margin protection
prograns such as Dairy Margin Coverage (DMC) will insulate
farms, particularly smaller ones, fromlower margins as
t he mar ket adjusts.”

Now, in Lubbock, Texas, in West Texas, where
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Leprino is building its new plant, do you have any
i nformati on about how nmuch of the m |k produced there is
covered by Dairy Margi n Coverage?

A | don't have any information on that.

Q So -- and I'mtrying to summari ze, not to put
words in your nouth, but you are advocating for
Make Al |l owance changes which will reduce producer prices
in the short-term correct?

A Yes.

Q And that you believe will eventually nove toward
an equilibriumat a higher price, correct?

A. Yes.

Q And you are suggesting that while that equilibrium

wor ks out, producers should rely on Dairy Margin Coverage
and other prograns to hel p themthrough that period,
correct?

A. |"marguing that that is a piece that woul d hel p.
The word | used there is insulate farns, cushion farns,
support any pressure fromthat margin strain.

Q If only 10 to 15% of the m Ik in Wst Texas were
covered by Dairy Margi n Coverage, does that change your
opi ni on about what you st ated?

A No, it doesn't. | think that -- | realize that
Dairy Margin Coverage has limtations on the vol unes of
mlk. | believe it is 5 mllion pounds that -- per year
that's covered. | -- you know, particularly for smaller
farns, as | state, that can help insulate that initial

stress of the change in price froma Make Al |l owance. And
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| expect any farm even if it's a large farm would
participate in Dairy Margin Coverage, even if it's a snall
portion of their mlk production. But |large farnms al so
tend to be nuch nore efficient and have | ower costs of
producti on.
So |l -- yeah, I"'mconfortable. And |I'm not

surprised that you are saying 10 to 15%

Q So DMC, it's a countercyclical paynent program
correct?

A Correct.

Q First tier, heavily, heavily subsidized by the
federal budget, right?

A Yes.
Q So Leprino is asking to |ower prices, while a
federal government programfills the hole, and $1 billion

conpany expands their plants, right?
A. | don't think that that's -- | don't appreciate --
or | don't think that's a real accurate characteri zation.

But, you know, we're trying to create an expansion, we're

trying to provide a -- you know, be a secure, reliable
supplier for our custoners, as they want to grow. In
that -- in doing that, it provides a market for farners

who want to expand and grow as wel | .

And so, again, | feel that it's a partnership that
we | ook at as an industry, and we need to help keep both
sectors of the market, the producer as well as processors,
viable for the health of the industry.

MR. MLTNER  Thank you.
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THE COURT: M. English.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good afternoon. Chip English for the MIk
| nnovation Goup. I'Il try to keep this as short as | can
So we can try to get done with one nore w tness today.
Ms. Krebs, does Leprino accept Grade B m | k?
A No.
Q So in response to sone questions about M. MItner

where he seened to be conparing audited surveys and

then -- which he called perfect, correct?
A Yes.
Q -- to what he called inperfect for Dr. Stephenson

Dr. Schiek, and NMPF, | want to suggest an anal ogy to you.
A Ckay.
Q And forgive ne if you are not a baseball fan, but
let me try.

So a pitcher gives up one hit in a gane. Another
pitcher gives up seven runs in the first inning. Neither
pitcher pitched a perfect ganme, but one perfornmed a | ot
better than the other, right?

A Yes.

Q Ckay.

A. Assunmi ng the other pitcher that gave up one hit
didn't give up, like, 30 wal ks.

Q Yeah. You are clearly a baseball fan. Thank you

very nmuch. | accept that assunption for ny predicate.
That -- so -- do you think it's fair to equate
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Dr. Stephenson and Dr. Schiek's work to the information
such as we have from National MIKk?

A Not at all.

Q And then | may have m sheard or whatever, so |'|
be very careful to say that there was a conversation
bet ween you and National M1 k's counsel about
Dr. Stephenson's work and the 2019 data that ended up
bei ng cal l ed 2021 study, correct?

A Yes.

Q And there was conversation about, okay, we're
tal ki ng about the butter and nonfat dry mlk allocation
whi ch he called transformation, correct?

A Yes.

Q And then National MIk's counsel discussed sanple.

As | thought | heard it -- and, again, | may have
m sheard it -- | thought | heard her asking, inplying that
there was an either/or, it was either transfornative or a
sanpl e.

How di d you take her question?

A. That's what | understood is that she was i nplying
that it was the sanple that created that unusual result.

Q Ckay. Is it -- what is your view about the two?
Is it -- is it an either/or or is it a conbination?

A. Wl |, you know, Dr. Stephenson testified that
there was sone overlap in sanple with the | ast study and
this study, so you have sone differences in sanple, and
that could al ways have sone | evel of inpact. But ny

understanding fromhis testinony was that the degree of
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the difference that we saw in those cost allocations was
nore driven by that change in his nethodol ogy as opposed
to just being attributed to sanple.
Q And that's at | east what you heard, correct?
A Yes.
MR. ENGLI SH: Okay. | have no further questions.
THE COURT: Anyone el se other than AMS?
Seei ng none, AMNS.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon

A Good afternoon.
Q Thanks for com ng back today.
A | canme back.
Q And you are still here.
Ckay. I'll try to back clean up a little bit. Go
Oioles. Wo, wo. | can't say that very many years, but
| can say that this year, so | will say that.

Ckay. So | want to just try to sunmmari ze sone of
the thoughts that cane out in your statenent and through
cross-exam nation to make sure | understood them because
| had sone of the sane questions, but | think you did
clarify, but I want to make sure.

A. Ckay.

Q On page 1 you tal k about how Make Al |l owances are
out of date and are now di sruptively out of date. And I
think what | heard fromyou -- and the question is how are

they or why are they that way. You see deep, deep
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di scounts on spot mlk prices and m |k dunping as an
i ndi cation of that, because the Make Al |l owances are not
adequate to provide adequate returns to manufacturers to
buil d additional plant capacity.

Wul d that be correct?

A. Addi ti onal plant capacity, you know, sone plants
cl ose over time, those kinds of things. Basically,
processing capacity is not keeping up with that mlk
suppl y.

Q Got you

And in the next paragraph you tal k about your
pl ants that produce NDPSR products.

| know it states that your plants were in the 2022
Dr. Stephenson study.

| don't know if | heard if they were in the
earlier study?

A. Yeah. What | understand from Dr. Stephenson is we
had subm tted data on our whey plants, but | think we
m ssed hi s deadl i ne.

Q Ckay.

A And so the data was not actually included in that
2019, 2021 study.

Q Ckay. On your next few paragraphs you tal k about
the increase in cost that you have -- or that Leprino has
experi enced.

Is that on a total cost or a per unit cost that
you were | ooking at?

A. Well, what we did was we went back and | ooked at
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the data for our plants relative to the way Dr. Stephenson
| ooked at it for his entire study, so we were trying to
|l ook at it as an apples to apples. And so this would be
for the whey product at those plants.

Q And then when you say relative to how he | ooked at
it, like, the sane cost categories?

A Yep, same categories, etcetera.

Q Ckay. And then so you did look at it at a per

unit, per pound basis?

A Yes.

Q Ckay.

A So 2006 versus 2022.

Q Ckay. | know you tal ked sone with Ms. Hancock
about these percentages, and you | ooked at them conparing
to your -- or to Leprino's actually 2006 cost, not the
2008 Make Al | owances.

A Correct.

Q Ckay. Whuld you say that the -- | amtrying to

see how | want to word this question. For your plants,
when you | ook at the survey results, do you see Leprino's
costs represented in those, even though in the one
particular study it wasn't able to be in those results?

A. Yes, | would say that the results of
Dr. Stephenson's studies | ooked very reasonable to us.

Q And for your plant in California -- well, you have
plants in California, but that's not one of these plants
t hat produce NDPSR products?

A. That's correct.
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Q But since Dr. Schiek's study just |ooked at
California costs, I"'mcurious if you had | ooked at your
California plants just to see if you saw simlar increases
in those costs as to what was projected by his study
nmet hodol ogy.

A Yeah. Were that gets difficult is the fact that
we don't make dry whey at our California plants, so
there's really no way to conpare that. If we were to | ook
at like Dr. Schiek's results relative to percentage
changes that we m ght see on the cheese side, again, you
know, it's kind of an apple and an orange with nozzarella
versus cheddar, again, it looks like it's reasonabl e and
val i d dat a.

Q Ckay. Because | was just curious, because he used
a lot of indexes, energy index, |abor wage rate, and none
of that is particular to any product. So, you know, woul d
those -- you kind of see those costs increases as those
| ook simlar to what your California plants have
experi enced?

| nmean, we don't have any California specific data

on the record, right?

A. Ri ght .

Q But we have Dr. Schiek's study saying we should --
these costs -- we're projecting these costs -- or what's
occurring in California. |'mjust trying to get sonething

on the record to say, does that nmake sense to you, you
know.

A. W didn't see anything that was concerning to us.
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And, you know, as a result, we | ooked at those things as
part of -- or the results that Dr. Schiek had as part of
sayi ng, hey, are we on board with what the | DFA proposal
is. And we agreed with the nethodol ogy, the approach, and
the results and felt that that was indicative of what we
have experienced as a conpany.
Q Ckay. Thank you
On your Lubbock, Texas plant you tal ked about, and

it's going to produce sweet whey, and | assune nozzarella

wll be what else it produces.
A Yes.
Q You tal k about when you estimate the cost for

sweet whey, the cost is projected to be 80% hi gher than
the two plants that you already. But that -- because you

i ncl uded the clause "including depreciation,”™ am| right
to assune then that's a lot of that is because that is a
new capital investnent and rates have increased?

A. Yeah. And part of why | included that is to
convey that, you know, it is expensive and costly to build
new plants and that investnent takes noney, and if we
don't have Make All owances that enable the industry to
i nvest, then you are not going to have a healthy dairy
industry that's able to maintain or grow

Q So out of that plant, if you | ooked at the -- you
said the mlk going into that plant. How nuch will be
going into the sweet whey part and how nmuch into the
nozzarella part?

A. Well, | would say 100% for both because the sweet
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whey is the byproduct of the nozzarella. But did | --

Q | think M. Dedong tal ked about, oh, you stil
only have a hundred pounds of mlk going in, so that's a
simlar response.

A Yes.

Q But I'mjust trying to get at -- | nean, that
i nvest nent deci sion was made in conjunction with the fact
that you're also selling nozzarella at that plant?

A Yes. Correct.

Q O whatever price you get out of the narket?
A. Ri ght .
Q Lower in the page you tal k about m |k production

is being overstinulated by the inflated regul ated pri ce.
And | know that -- | think you had sone di scussion about
that. Perhaps it was M. MIltner. |'mnot sure.

But are there other reasons why mlk production
m ght be overstinul ated other than the regul ated price, or

are you attributing it all to that?

A. |"mtrying to think of what other things. | nean
if when you get -- certainly the market goes through
cycles, and if you have extrenely high prices -- well, we

had good prices for farnmers in 2022, and so there was
probably nmore m |k produced there, and now you have got
| ower prices this year, and it | ooks |ike our supplies are
ti ghtening up.

So certainly other -- other factors can inpact
m | k production and -- but in terns of, again, sort of

t hat sustained |low price that we saw in the Upper M dwest
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and the discount to the class price, that's really a
pretty extended, pretty severe disruption that suggests
that there's really sonething amss here in terns of the

capacity to process mlk relative to the supply of mlk

that's available. So there -- there's a msmatch there.
Q Uh- huh.
A. But certainly other factors can periodically play
into that.

Q On page 3 of your statenment, kind of in that
m ddl e paragraph, the |last sentence there tal ks about
"robbing Peter to pay Paul by placing a financial burden
of outdated Make Al |l owances on manufacturing cooperatives
and proprietary processors.”
And | just want to nmake sure I'mclear on who is

Peter and who is Paul in this situation.

A. | would say that Peter would be a manufacturing
cooperative of whose -- or whoma significant share of the
their mlk goes into Class IlIl and Cass |V processing

assets. The other Peter would be a proprietary processor.
And then Paul is the independent farner, sonebody who is a
menber of a marketing cooperative that doesn't have the
burden of processing assets, Class |III/1V processing
assets at this tinme. And so you have got that novenent of
value that is favoring one segnent of the industry over
anot her.

Q And this is tal king about manufacturers, whether
proprietary or co-op that are regul ated?

A Yes.
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Q Where do unregul ated --

A. Yes. This would all pertain to regulated --
regul ated regi ons, processors, etcetera.

Q You tal ked about your G eeley, Colorado plant and
how it hel ps bal ance the state's mlk supply?

A Yes.

Q And | know you tal ked about how a new pl ant
operator, of course, would like their plant to run as if
full as possible.

A Uh- huh.

Q But | think we talked earlier in the hearing of
ot her witnesses have been asked, was the plant nore of a
supply driven plant or a denmand driven plant. So kind of
asking you that question, and also, as a followup, you
know, can you just el aborate on how your plant does serve
to balance the state supply.

A. Supply driven versus demand driven. Well, we try
our best to match those two as closely as possible. As
prior wtnesses testified, if you are making | arge
i nvest mrents and have expensive plants, if you are not
running themas full as possible, then you re having a
very |l arge cost burden on anything you produce, so we try
to run the plants as full as possible. And so as a
consequence, we need to then nake sure that we have got
the demand in the marketplace to accommodate that m k.
And we work very hard to be a very reliable supplier to --
to our custoners. We work very hard on things |ike

quality and custoner service so that we can try and
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mai ntain a very steady and reliable pull fromthe denmand

side of the industry as well.

Q Ckay.
A. And then you had a followup part that | forgot.
Q Me too.

Just a little, | believe --

A You asked about bal ancing --

Q Yeah, | nean --

A -- in Col orado.

Q -- there's been talk, too, of other plants serving
bal ancing -- as a balancing function in their respective
mar kets and do they see higher costs because of that
service or perhaps not if you generally try to run at ful
capacity no matter what anyways.

A. Yeah. W -- again, because we are a large -- if
you |l ook at a nmap of where the dairy cows are in the U S
Colorado is kind of its own mlk shed. And so if you have
excess supply of mlk for that Colorado mlk shed, it's
going to have to nove a very long distance to find another
hone. And so we have that basically nonfat dry mlk
capacity to help ensure that we can keep that m |k supply
in balance for that Colorado m |k shed.

Q Ckay. And | don't know if | asked this or if
anybody else did. Are your plants primarily direct ship
plants or are they co-op supplied?

A. Al nost all co-op suppli ed.

Q Ckay. On page 2, just a couple |last questions

that cane in, you state -- excuse nme -- "For the
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| ong-term current Make Al owances are not sustainable for
any entity that manufactures dairy products regardl ess of
ownership structure.”

Can you kind of give a tineframe of what you
consider to be long-ternf

A. You know, and | woul d al so suggest that that
applies to -- primarily to dass IIl and IV fornul a
products. But long-terml would say, you know, if you are
| ooking out -- well, useful assets, useful ness of a plant,
you know, if you go out another five years with
Make All owances where they are, | think you will run into
bi gger issues and nore disruptive issues for the industry.
| f you go out ten years, 20 years, | think you will see
the nore severe inpacts. | think it's inportant for --
just based on the design of the current pricing system
the pieces need to be kept up to date to enable the
i ndustry to function well.

Q Ckay. On your discussion with M. MItner about
how to -- what you think is a proper Make Al |l owance | evel,
and | think you said -- did | hear you right, you think it
shoul d be set at sone wei ghted average |evel, not a
mni mum -- you know, we get mninmmcosts, we get high
costs, you know, when information comes out of this. But
that inplies on each of those nunbers that there's w nners
or losers for lack of better words to use this late in the
day.

But, you know, kind of where do you stand on that?

A. Well, | think the nethodol ogy that has been used
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historically, which to ny understandi ng has been | ooking
at wei ghted average costs, seens |like a good approach
because, you know, |ike any industry, people need to be
abl e to denonstrate that they are efficient, productive,
and relevant in order to continue their business.

And so if a processor has extrenely high costs
relative to the rest of the industry, is that sonebody --
| -- I"'mnot -- | don't think we should be subsidizing or

even consi der subsidi zing sonebody who woul d be in that

type of a situation. | think you need to enable and all ow
the industry to conpete. | think that's -- that's at the
farmlevel. That's at the processor level. That's at our

custoners as wel|.

M5. TAYLOR That's it from AMS. Thank you.

THE COURT: Any further questions, other than
redirect?

M. Nielsen.

MR. NIELSEN. No redirect, your Honor. At this
time | would nove to admt Exhibit 199 into evidence.

THE COURT: Any objections?

Exhibit 199 is entered into the record for this
pr oceedi ng.

(Thereafter, Exhibit Nunber 199 was received

i nto evidence.)

THE COURT: Thank you. You are di sm ssed.

MR. NI ELSEN. Thank you, your Honor.

THE COURT: Al right. W've got about six

m nutes to 5:00.
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M5. TAYLOR: May | suggest -- may | suggest just a
quick five mnutes so that we can kind of discuss where we
need to be tonorrow, and then cone back on the record to
tal k about that?

THE COURT: Go off the record and di scuss -- yeah,
let's go off the record.

(O f-the-record.)

THE COURT: Let's reconvene.

Ms. Taylor, are you going to report for the
record?

M5. TAYLOR Yes, | probably drew that straw

So tonorrow we will start pronptly at 8:00 a. m,
and we will have Terry Brockman from Saputo. And then
fromthe Wsconsin Cheese Makers Association we'll have
Kim Hei man and Bob Wells. W also will have two producers
here in person tonorrow, who hopefully can get on in the
nor ni ng.

Then we will plan to break for lunch early again,
11: 00-ish, maybe we'll go a little tad into that hour,
depending. And then we will do dairy farner virtual
testinmony starting at noon tonorrow. | believe we have
nine farnmers registered to testify virtually tonorrow

We m ght, your Honor, possibly take a shorter
 unch than an hour tonorrow in order to get through those
three norning wtnesses.

So we'll see where the day goes, but we do have
anot her hard stop at 3:00.

THE COURT: \Very good.
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M5. TAYLOR: So that |eaves -- assum ng we get al

t hrough that tonmorrow, then we will start Monday agai n.

And | believe Mke Brown fromIDFA will be left to

testify. And John Unmhoefer from Wsconsin Cheese Makers
Associ ation, who is here today, has graciously agreed to

cone back later in the nonth to testify, as there's not

enough hours in our day tonorrow. So | do appreciate that

flexibility.
THE COURT: Thank you, sir.

Ckay. Anyone el se have anything before we sign

off for the day?
Very well. See everyone at 8:00 tonorrow.
you.
(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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