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MONDAY, SEPTEMBER 11, 2023 - - MORN NG SESSI ON

THE COURT: On the record. Good norning. W have
sone housekeeping to take care of, | think. | don't know
where to start.

We had Exhibit 165 from M. Contente, a dairy
farmer witness here virtually. Exhibit 167 -- | put a
hol d on for adm ssion.

Can we admt that?

Seeing no objections, Exhibit 165 is adm tted.

(Thereafter, Exhibit Nunmber 165 was received

i nto evidence.)

THE COURT: We had 167, which was Edge-5, Wtness
Peterson. | think -- | don't think we had copies | ast
time is what was goi ng on, and now copi es have been nade
avail able, | hope, at least to ne.

Very well. Any objections?

M . Rosenbaum you are |ooking --

MR. ROSENBAUM |'m | ooking for the copies that
have been nade avail abl e.

THE COURT: Do you want a nonent or --

MR. ROSENBAUM No, apparently it is online.

THE COURT: Gkay. You are all good?

So Exhibit 167, which was Edge-5, is admtted into
t he record.

(Thereafter, Exhibit Nunber 167 was received

i nto evidence.)

THE COURT: Any other prelimnary business?

Ms. Tayl or.

TALTY COURT REPORTERS, INC. 2973
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M5. TAYLOR: Just to note, as you can tell, we're
in asmller room and there's sone caneras set up and
mcs. So please be careful when you are walking in this
space, | was asked to say, so no one trips over and has a
canera fall on them

THE COURT: Ckay. Dr. Bozic, welcone.

Al right. Do we have -- should we put a w tness
on? Is it Paul Bauer?

M5. HANCOCK: Your Honor, our first witness is
dai ry producer Jacqui er.

THE COURT: Vert good.

Rai se your right hand, please.

JAMES JACQUI ER,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: You may proceed. Your W tness.

DI RECT EXAM NATI ON

BY Ms. HANCOCK

Q Good norning, M. Jacquier. Wuld you state and
spell your nane for the record, please?

A Janmes Jacquier, J-AA-MES, J-AACQUI-E-R also
known as Cricket, GRI1-CGK-E-T.

Q Ckay. And what is your numiling address?

A 40 Shattuck Road, Andover, Massachusetts, 01810.

Q And how do you spell Shattuck?

A SHAT-T-U CGK

Q And did you prepare testinony in support of NWF' s

proposal s?

TALTY COURT REPORTERS, INC. 2974
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A | did.

Q And is that what's been identified as Exhibit
NVPF- 70?

A Yes, it is.

M5. HANCOCK:  Your Honor, | believe we were up to
168.

THE COURT: Yes, that's what | have. This NWPF-70
will be marked for identification as 168.

(Thereafter, Exhibit Nunber 168 was narked

for identification.)

M5. HANCOCK: Thank you.
BY MS. HANCOCK:

Q M. Jacquier, would you mnd providing us with
your testinony, please?

A. Wel |, thank you for the opportunity to testify
today. M nane is Cricket Jacquier. I'ma third
generation dairy farnmer and owner of Laurel brook Farmin
East Canaan. | work al ongside ny wife, parents, brother,
nephews, niece, and son. Together we operate a
di versified agricultural business that includes a 1500-cow
dairy, 3,000 acres of corn and alfalfa, plus a conpost and
soil business. Qur goal is to operate an efficient and
sust ai nabl e dairy business that can be carried on for
gener ati ons.

| am Chair of the board for Agri-Mark, Inc.
Agri-Mark is a dairy cooperative owned by approxi mately
550 dairy farmfamlies in New England and New York. CQur

nmenbers are pooled in Federal Order 1. CQur cooperative

TALTY COURT REPORTERS, INC. 2975
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has been marketing mlk for dairy farners since 1916. W
have headquarters in Andover, Massachusetts, and in
Wai tsfield, Vernont.

Qur farmfamlies supply nore than 3.2 billion
pounds of m |k annually that we use to make our
awar d-w nni ng Cabot branded cheese, dairy products, and
ingredients. Agri-Mrk operates three cheese
manuf acturing facilities |located in Cabot, Vernont;

M ddl ebury, Vernont; and Chateaugay, New York. These are
pool ed supply pl ants.

In addition to cheese, the M ddl ebury, Vernont,
pl ant al so produces val uabl e whey proteins that are
mar ket ed around the world. Agri-Mark al so operates a
butter-powder facility in West Springfield, Massachusetts
that is a non-pool ed supply plant. Lastly, Agri-Mark
supplies fresh fluid mlk to the region's |argest dairy
processors.

| ama Director for New England Dairy Pronotion
and prior Director for Dairy Managenent, Inc.

Additionally, I amon the National MIk Producers
Federation Board as a nenber of the executive commttee, a
position |'ve held since 2020. |In that capacity | have

w t nessed firsthand the tine and dedi cati on of Nati onal

M| k's nmenber cooperatives and staff, as they collectively
wor ked in | ockstep for nearly two years on a conprehensive
proposal to nodernize the Federal M Ik Marketing O ders.

Agri-Mark was a part of this process, and we

support all aspects of National MIKk's proposal. M
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testi nony today focuses on our support of NWPF Proposal 1,
i ncreasi ng the Make Al l owances in the conponent price
formulas. | thank USDA for allowing nme to represent
Agri-Mark's farnmer-owners and cooperative interests today.

As a cooperative owner and board chair, | know all
too well that inaccurate Make Al |l owances are significantly
and negatively inpacting the cooperatives' businesses that
| and ny fellow farner-owners have wor ked hard buil di ng
for over a century. Cost of processing has increased for
our cooperative by 20% since the | ast Make Al |l owance
update in 2008. Labor, insurance, utilities, you nane it.
Agri-Mark is no different. Qur costs of processing are
consistent with data and testinony provided by others.
The trend is clear, every cost has gone up, and we've
waited too | ong to make a change.

As a farner, | understand personally and directly
t he chal |l engi ng nature of increasing Make Al |l owances.
National M1k Proposal 1 will reduce pay prices for al
farmers. None of us want to see reduced mlk prices,
especially in a year where dairy farners are facing
extrene financial challenges and margi ns at decade | ows.

However, today’s inadequate Make Al |l owances have
created a reality in which sone farners are al ready
recei ving reduced pay prices conpared to their neighbors.
This inequity goes directly against the fundanental s of
the Federal M|k Marketing Order by creating disorderly
mar kets. Proposal 1 takes a significant step towards

correcting for this.

TALTY COURT REPORTERS, INC. 2977
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And As owners of primarily Cass IIl and |V
manuf act uri ng, today's outdated Make Al |l owances have
forced solutions within our cooperative. The increase in
costs has been transferred to nenbers via | ower returns
and pay price adjustnents. It is hard to watch as we've
been backed into a corner, having to make deci sions that
i npact our nenbers.

When these inpacts are different than our
nei ghbors, our conpetitiveness within the mlk shed
becones tarni shed. W nust update Make Al |l owances at the
Federal MIk Marketing Order level. This wll alleviate
the m smat ched pressure placed on the cooperatives,

t hereby helping to return to the orderly markets Feder al
M1k Marketing Oders were intended to protect.

Today’ s Make Al |l owances are al so preventing our
ability to invest in the future. The marketplace is
| ooking for this investnment and innovation, but with
today's pricing, we struggle to neet the market's denands.
We nust make changes now and continuously into the future
to ensure we can neet the bright future we see ahead for
our industry.

National M1 k's approach to update Make Al | owances
follows two tracks. First, NMPF Proposal 1 offers an
i mredi ate and interimupdate to the current
Make Al l owances. The Make Al |l owance nunbers in Proposal 1
are intentionally set as a first step in the direction of
correcting for today's woefully | ow Make Al |l owances.

National M|k acknow edges that from a manufacturing

TALTY COURT REPORTERS, INC. 2978
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perspective, the proposed nunbers are not adequate to
cover the increase in cost of processing since the |ast
Make Al l owance update in 2008. However, NWVPF al so
recogni zes that a nore realistic increase would be abrupt
and cause significant disruption to producers.

Second, National MIk is leading a | egislative
effort to inprove the industry's ability to collect robust
cost of processing data for use in future hearings and
Make Al l owance updates. National M|k plans to use the
upconming FarmBill to give USDA authority to conduct
mandat ory and auditabl e surveys. Farners and the industry
at large need trust in these nunbers to nake future
changes. Agri-Mark and many others support the need for
this data and are worki ng al ongside National MIk to push
this inmportant |egislative effort.

National M1 k's stepped approach strikes a fine
bal ance between nmanufacturing needs and producer inpacts
in the short-term In the long-term it creates a process
where Make Al |l owances can be updated on a continuous
cycle. Such a cycle is crucial to the success of our
farmers and the manufacturing assets we own.

In summary, it is inperative that we address
Make Al |l owances and address them now. Yes, a reduction in
mlk prices will weigh heavily on farners. However, the
reality is that farmers who are nenbers of manufacturing
cooperatives have al ready been carrying this burden for
years. Deductions in mlk prices that should be com ng

out of Make Al l owances are instead bei ng passed along to

TALTY COURT REPORTERS, INC. 2979
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sone farnmers as market adjustnents or reduced profit.

Addi tionally, inadequate Make All owances are
limting cooperatives' ability to adequately invest in
cooperative manufacturing assets, brands, and the overall
success of their business. Successful cooperatives nake
successful farnmers.

The trend of increased cost of processing since
2008 has been well docunmented by expert w tnesses. W
nmust update Make Al l owances to alleviate the significant
stress they are causing our cooperatives. | believe
National MIk's two-step approach puts the industry on the
right path, striking the right balance in the interimand
| endi ng support to both our farners and cooperatives.

Thank you.

Q Thank you for your testinmony. | just wanted to
follow up with a coupl e of questions.

This testinony is focusing on the support for the
Make Al |l owance proposal that National MIk submtted; is
that fair?

A Yes.
Q But you started off by saying that you support al
of aspects of National MIk's proposals.

That's all five of themthat National M|k has put
forth for this hearing?

A Yes.

Q And in your support of all five of those proposals

and talking -- well, strike that. Let nme cone back.
In your -- in your support of the Make Al |l owance
TALTY COURT REPORTERS, INC. 2980
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that you're talking about primarily in this testinony, you

recogni ze that there is a cost that will -- that the dairy
farmer will have to absorb if Make Al |l owances are
i ncreased?

A Yes, | do.
Q But you al so recogni ze that with sonme of the other
proposals that National M|k has put forth, there are

aspects of that that can increase dairy farnmer prices as

wel | ?
A Yes.
Q And is -- is your support of the increase in

Make All owance part of your support for the totality of
all five proposals that National M|k has put forth?

A Yes.

Q So in support of a conplete package?

A. Yes. So |I'mhere today testifying on the
Make Al |l owance individually, which we fully support.
Ckay? For exanple, if -- with just a Make Al |l owance
adjustnent, all by itself, that is really inportant for
farners as well, as we have had -- there's an opportunity
here for us to increase the Make Al owance, which w |
decrease the farmer pay price, right?

But at the sane tine, we are already covering

t hose costs within our cooperative, so our farner price
adjustnents will actually be reduced as well. So it's
really we're already carrying that burden, and we need to
get this corrected in the Federal MIk Marketing O der

process now.

TALTY COURT REPORTERS, INC. 2981
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Q Ckay. And you m ght get sone additional questions
about whether there's a natural offset about that, but
maybe | just ask you now. Is -- is it -- is it a
one-for-one offset between what the dairy farners are
expecting to receive with a Make Al |l owance i ncrease and
what will be deducted out of their mlk check?

A. Yeah. So being part of all of the discussions,
you know, conprehensive approach was really, really
inmportant. All of the work that's gone behind this to get
to this point to cone to you all with this has been a
really inportant part to have -- really to try to becone,
| guess, as cost neutral as we could to the farner, if you
will, through a conprehensive approach. W feel that's
the best way. But today |I'mhere just speaking directly
to the Make All owance.

Q Ckay. And is that because in your experience, on
your farm and for the farnms that are around you that you
know, you recognize that there's a | ot of financial
pressures on dairy farners today?

A. There absolutely is. And -- yes.

Q Is there a lot of margin left in a dairy farner's
paycheck to absorb cost increases in excess of what
National M|k has proposed?

A. You know, there's -- there's not a lot of nmargin
right nowin the dairy business for this year. And
certainly, as we -- as we look at the go-forward -- that's
why | think it's really inportant that this conprehensive

approach that we're taking nmakes the nost sense. | think
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the nunbers that we're seeing in the National MIk, that
approach is -- is kind of the right balance, if you will,
bet ween t he two.

But as you | ook at Make Al owance specifically, |
know t here's been a broad range of nunbers that have been
out there. But given the data that we have had to work
with, we feel that's the right balance at this point in
time. And it's also really inportant that we have the
next step, and that is the mandatory cost surveys and al
of that that will allow us to update those with real
auditable in data in the future.

Q Ckay. Thank you

M5. HANCOCK: Your Honor, at this tine we'd nmake
hi m avai | abl e for cross-exam nati on.

THE COURT: Cross-exam nation for this wtness?

M . Rosenbaum

CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Steve Rosenbaum for the International Dairy Foods
Associ ati on.

| assune that you woul d agree that USDA has the
obligation to exam ne each proposal individually and only
to accept those that it determnes are neritorious?

A Yes.

Q And so if they were to determ ne that sonme of your
proposals are neritorious and sone are not, they would be
obligated to accept the ones that are neritorious and

reject the ones that are not; is that fair?
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A Yes.

Q | nmean, you are not suggesting that it is an up or
down decision on all your proposals at one tine, are you?

A No.

Q Are you -- are you aware that Agri-Mark was
actually the principal proponent of the Make Al |l owance
revisions that took place in 2007 and 20087

A Yes.

Q Were you around -- strike that.

Were you involved in Agri-Mark at that point in
time?

A. | was not directly. | joined the board in 2010.

Q Ckay. Has -- are you aware that Agri-Mark
endorsed USDA's reliance upon survey -- surveys conducted
by -- by Mark Stephenson in support of its proposal at
that tine to raise the Make Al | owances?

A. Yes, | am And | believe we have participated in
all three of the surveys.

Q Has Agri-Mark | ost confidence in any way in the
reliability of Mark Stephenson's work?

A We contribute -- | don't -- could you ask that
guestion again?

Q Yes. | mean, in 2007 and 2008, Agri-Mark urged
USDA to rely, in part, on Mark Stephenson's cost surveys
to determ ne what the Make Al |l owances shoul d be.

And | assune that when -- at that tine, Agri-Mark
had confidence in the reliability of Dr. Stephenson's

work: is that fair?
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A. | would just say that we contributed -- you know,
we brought forward our nunbers for the cooperative and
believe that they were put in good hands. You know, |
t hi nk, right now, as we look at this, we need to have
| arger nunbers of surveys out there to nmake sure that
we're representing a broader spectrumof the dairy
i ndustry or the dairy processing, if you will, across the
country.

Q Ckay. Well, Dr. Stephenson wll testify as to
what has gone into his nost recent survey?

But have you -- | nean, has Agri-Mark as an

institution |ost any confidence in Dr. Stephenson?

A. | don't believe | can answer that accurately.

Q Have you personal ly?

A No.

Q Ckay. Have you -- now, so it is -- if | read your

testinmony correctly, Agri-Mark acknow edges that the --
nunber one, the current Make Al |l owances are too low in
terms of current cost of production, correct?

A. Yes, Sir.

Q And it is Agri-Mark's view as well that the
National M|k Producers Federation proposal as to how nuch
to increase the Make Al |l owances does not increase the
Make Al |l owances enough to actually cover current costs of
manuf acture; is that correct?

A Coul d you restate that question?

Q Yes. That the -- am| correct that Agri-Mark is

of the view that the National M|k Producers Federation
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proposed increases in Make Al l owances is not a |l arge
enough increase to actually cover the increase in costs of
producti on since 20087
| nmean |'m --
A That's true.
Q -- 1" m paraphrasing --
A That's accurate.
Q -- the fifth paragraph on --
A Yep.
Q -- on the second page of -- of your testinony here
Exhi bit 168.
A Uh- huh.

in

Q And -- so -- but you have -- you have suggested
that there would be a mandatory survey conducted, correct?

A Yes.

Q Have you perforned any analysis of what the tine
tabl e woul d be by which USDA woul d be able to conduct --
wel |, assuming that USDA to begin with is given the
| egi slative authority to conduct such mandatory surveys,
what the tine table would be over which USDA woul d
realistically be able to inplenment new Make Al |l owances
based upon such a mandatory survey, assum ng they are
given the authority to conduct one?

A ' mnot aware of the exact tine table that that --
how t hat process --

Q Are you aware that the proposed | egislation --
which is supported by all facets of the industry,

i ncluding my own, |I'mnot suggesting we're not in favor of
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there being that authority -- but have you -- you know,
have you -- do you have an estinmate as to how many years
it would be before we actually would have the ability to
have new Make Al |l owances?

A Well, | understand | don't have -- | understand

that we're going to -- you know, with the changes that

National M1k has put forward, that's a step one. Right?

We have to do the -- there's a process to go out and
gather that data. | think that sone of this data has --

we have got sone experience now, if you wll, to collect

2023

sone of that data. And if it is mandatory, | believe that

data can cone in, and | feel that we'll have an effective

tool to nove forward, to nove our industry ahead, at a
respectful tinmefrane.
Q Have you assessed, for exanple, howlong it wll

take USDA sinply to adopt regulations carrying out its

newf ound power to conduct nandatory surveys, assum ng that

it actually has been given such power by Congress?

A | don't know that exact tinefrane.

Q And do you -- are you famliar enough with the
proposed | egislation that you are aware that USDA is not
under the legislation given the authority on its own to
i ncrease Make All owances based upon that data?

A. Ri ght .

That there would have to be another hearing?
Yes.

Li ke the one we're in now, correct?

> O > O

Yes.
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Q And the sane process of people -- wtnesses being
cal l ed, cross-exam ned, corrections to the transcript,
post-hearing briefing, a recommended decision, followed by
the final decision, unless the conditions for an energency

ruling have been net? Are you famliar wth that whole

process?
A Yes.
Q | nmean -- okay.

And all the while, the processing industry, wll
be operating under Make Al |l owances that, by your own
statenent, are inadequate to cover the increase in cost of

processing, as it exists today; is that fair?

A Yes.
Q | want to tal k about -- at |east ask you a
guestion. |Is there another -- let nme just start by

saying, is there another Agri-Mark w tness going to take

the stand as well, or are you the only one at this point?
A For the Make Al |l owance al one?
Q Yes.
A. W have -- yes, we have one nore Agri-Mark person

t hat woul d be --

Q Ckay. You said -- I'mjust trying to, frankly,
figure out who | should be asking these questions about.
Ckay. Maybe it is you, and maybe it is the other wtness.

But you nake a statenent that "the cost of
processi ng has increased for our cooperative by 20% si nce
the | ast Make Al |l owance update in 2008."

Are you -- were you involved in perform ng that
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cal cul ati on?

A No. | was not involved with that cal cul ation.
The next witness could explain that further.

Q Ckay.

A That was an average of all classes of mlk. That
was an average 20% i ncrease from 2008 to now. That's how
t hat cane about.

Q And just if I were to tell you that Land O Lakes
testified that their costs have increased by over 70% - -
or provided nunbers that so indicate, that's probably a
fairer way to describe it -- do you have any idea why
there woul d be such a disparity?

A. "' mjust speaking to the nunbers that we have for
Agri-Mark. As we benchmark our facilities, we use the
Make Al |l owance nunbers to benchmark our facilities each
and every day.

Q And what -- okay. Do you know which plants, which
Agri-Mark plants participated in whatever analysis was
perfornmed to come up with that 20% nunber?

A | believe -- | need to be accurate, so I'll let
t he next witness speak to that specifically, if you wll.

Q Ckay. GCkay. And you do have a statenent:
“"Deductions in mlk prices" -- I'mlooking at the last --
l et me start again.

If you turn to your -- to your testinony,
Exhibit 168, to the second page, the next to the | ast
paragraph, you say: "The reality is that farners who are

nmenbers of manufacturing cooperatives have al ready been
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carrying this burden for years. Deductions in mlk prices
t hat should be com ng out of Make Al |l owances are instead
bei ng passed along to sone farnmers as market adjustnents
or reduced profit."

Do you see that?

A Yes.

Q Ckay. And are -- are those deductions sufficient
such that sone farnmers are not being paid the blend price
for their mlk?

A Agri-Mark pays the Federal M Ik Marketing O der
announced price, but we also have a line item nmarket
adj ustnent for transparency to our nenbership that adjusts
that price.

Q Ckay. And nost --

A. A lot of that is due to the inadequate

Make All owance nunbers that are invol ved, but al so just

the -- sone disorderly marketing within the Federal M1k
Mar ket i ng Order.
Q | f one nets one against the other, do you end up

wi th a paycheck to your farnmers that actually is |less than
t he bl end price?

A Can you repeat that question? |'msorry.

Q Sure. Once you deduct those deductions, is the
net anmount received by your dairy farners sonething | ess
than the blend price?

A Yes.

MR. ROSENBAUM That's all | have. Thank you.
THE COURT: Further cross?
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Yes, Dr. Bozic.
CROSS- EXAM NATI ON
BY DR. Bzl C
Q Good norning. Marin Bozic for Edge Dairy Farner
Cooperati ve.
We don't know which of the five proposals USDA
wi |l adopt or deny; would that be a fair statenent?
A Yes.
Q And shoul d USDA decide to grant National MKk

the -- or to approve the increase in Make All owances per

2023

National MIk's request but deny changes to all other four

topics, so no increase in mlk conposition, no renoval of

barrels, no increase in return to higher-of, and no change

inthe Class | differentials, so just Make Al |l owances on

their own, if everything else is denied, how woul d that

what woul d be the inpact of that change on your farn®

A. The i npact of Make Al |l owance al one on our farm So

there woul d be al nbst no inpact. kay? Because the

Make Al l owance adjustnent is a decrease. W're getting

mar ket adjustnment. That would be offset. So there's zero

I mpact .
Q Wul d that be -- would that extend also to

Agri-Mark producers in general?
A. For Agri-Mark producers, yes.
Q So would it then be fair to say that

Make All owance increase is only fair in the context of a

broader -- would it be fair to say that the Make Al |l owance

increase is only beneficial in the context of a broader
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package?
A Correct.

DR. BQZIC. Thank you.

MR. MLTNER  Sorry, for the record, can | go back
to that |ast question that you just -- is that -- how do
you do that? Sorry.

THE COURT: You may. You can -- you don't have an
objection to that, do you?

DR B&ZIC. No, | just --

THE COURT: You can -- if you want to foll ow up,
you can --

MR MLTNER | just wanted to restate the
guesti on.

THE COURT: | don't want to go back and forth.

Thank you, M. Ml tner.
MR MLTNER Wuld you restate your | ast
guesti on.
DR BQZI C.  Yes.
BY DR BQZI C
Q | f USDA -- okay. So where were we? Wuld it be
fair to say that in the absence of the full package, a
change in the Make Al |l owance al one woul d not be benefici al
to your farns?
A Not be beneficial to our farns? That's incorrect.
Q That is incorrect?
A Yeah.
Q Coul d you pl ease el abor at e?
A So --
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Q If anything -- if nothing el se changes, only Mke
Al | owances go up, |I'mlooking for --
A. It would be -- okay. So it would be cost neutral

to our farns.

Q Uh- huh.

A That's where it is.
Q Ckay.

A Ckay.

Q And if it's a cost neutral to your farm is that
beneficial, harnful, or neutral?

A It's bene- -- it would be beneficial for us
because our cooperative -- our cooperative is getting
hurt. W're lacking the investnents that were needed. W
need orderly marketing throughout. So it's inportant that
this gets -- that the Make All owance is part of it.

Q So in other words, even if USDA cones forward with
the rule that nothing else is changing, only
Make Al |l owances go up, you would represent that to your
fellow farners as a beneficial change?

A. It's -- it's one of the -- it's one of the changes
that would be challenging for a ot of farnmers. But our
uni que situation, given that we have Cass IIl and
Class |1V assets, this is beneficial for our farns to -- if
it was even just the Make All owance. But we are really
after the whol e conprehensive package here to get to where
we need to be.

Q The part that | don't understand is, |ike, how can

it be at the sane tine cost neutral and beneficial?
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the fact that, you know, across the country, we're
getting -- it's kind of pitting farnmers against farnmers is
what' s happening with the Federal M|k Marketing O der
system and the Make Al l owance. W -- so a step in the
right direction is correcting at least a part of this,
which is -- which is the Make All owance. So that's why |
feel it would be beneficial for us to get that part of it
at | east taken care of now.
DR. BQZI C. Thank you very much.
THE COURT: Thank you for allow ng that,
M. Mltner.
MR MLTNER  No problemat all
CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIKk Producers.
Good norning, M. Jacquier.
A. Good nor ni ng.
Q Have you been listening to any of the hearing
while it is been going on or --
A You know, | have not.
Q Ckay. That's probably good.
| have asked questions of a nunber of w tnesses
about the products they produce at their various plants
t hat affect the Make Al |l owances and the other fornulas, so
that's where | would like to start ny questions with you.
Ckay?
A Sur e.
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Q Your plant in Cabot. You note that it produces
cheese, and I'm-- I'mreally famliar with the Cabot
brand cheese. Really enjoy it.

s that what is produced at that plant, that Cabot
aged cheddar cheese?

A. Yep. Cabot -- Cabot produces cheese and yogqurt
cul ture.

Q Ckay. Is it just that cheddar cheese that's
produced there that | -- you know, | can find that at
Kroger or Costco or wherever?

A Yeah. And a lot of flavored cheeses as well.

Q Ckay. Does it produce any 40-pound bl ock cheddar
that woul d be reported to the NDPSR?

A. So we produce 40 and 640s.

Q Ckay.

A Bot h.

Q And are those reported to the NDPSR, those
cheddar s?

A. So that question | would have to refer to our next
wtness, if you will.

Q Ckay.

A Sorry, that's a little out of ny --

Q That's quite all right.

A -- to be accurate.

Q What type of yogurt -- did you say yogurt or
cultured products produced there? | forget exactly what
you sai d.

A. Cultured, so -- yep.
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Q So alot of -- or a -- how nuch of the production
there would be those Class Il cultured products?
A. It's a small percentage. Again, | think those

details you woul d have to ask our next w tness.
Q Ckay. Thank you
The M ddl ebury plant, does it produce a simlar
product profile as the Cabot plant?
A. The -- yes, cheese.
Q Ckay. And the plant in Chateaugay, what do they

produce there? Wat do you produce there?

A. Chat eaugay produces cheese as well.

Q The sane types of cheese produced at the other
two?

A Yes.

Q And then the whey processing at M ddl ebury, do you
know, do they produce dried whey or whey protein
concentrate?

A. WPC, dry whey, sweet whey.

And to be accurate, | need to go back to the Cabot
pl ant .

Q Sur e.

A. The Cabot is just the 40-pound bl ock, | believe,
and not the 640s there.

Q Ckay.

A. M ddl ebury is the only one doing the 640s and the
cheddar. And the 40.

Q Do any of those plants produce barrel cheese?
A. We do not produce barrel cheese.
TALTY COURT REPORTERS, INC. 2996
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Q The West Springfield plant, does it produce butter
and powder ?

A Yes, it does.

Q And of the butter it produces, would it be
produci ng bul k salted butter?

A So we have -- we have branded -- we do a | ot of
branded salt and unsalted butter.

Q Branded butter, that's in a one-pound package
quarters that you would buy at the grocery store, correct?

A Yeah.

Q Ckay. Do you know if it produces its butter in

bul k volunmes for sale to comercial operations?

A. l"mgoing to |l eave that for the next wtness.
Q That's great. | appreciate that.
A You are getting into sone details that | want to

be 100% accurate. Ckay?
Q O course. | appreciate that as well.
| think in response to M. Rosenbaum you sai d that
Agri-Mark did participate in Dr. Stephenson's cost
studies. That's -- | heard that correctly?

A Yes.

Q Ckay. Did Agri-Mark also provide its cost
information to National MIk's survey of nmenbers when it
was preparing Proposal 77?

Yes.

And did it report costs for all four plants?

That | evel of detail should be asked by the next.
G eat.

o > O P

TALTY COURT REPORTERS, INC. 2997
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

The Springfield plant, | think in your statenent
you refer to it as a non-pool ed supply plant. Wy does
Agri-Mark choose not to pool that plant but to pool the
cheese plants?

A There's a -- | guess, to be honest with you, there
is sone history there. It's been that way for 30 years,
and it just hasn't been back to a pool plant. But all of
our menber mlk is pool ed.

Q Ckay. | had a question about a couple of
statenments -- or sentences in your -- in your statement
that | was hoping you could help ne understand a little
nore fully.

At the top of page 2, you testified that "today's
I nadequat e Make Al |l owances have created a reality in which
sone farnmers are already receiving reduced pay prices
conpared to their neighbors.™

And | wonder if you could give us an exanpl e of
how that's happening with your part of the world and --
and what ki nd of discrepancies m ght be occurring?

A. Sure. So certainly being fromthe Northeast, with
Cass Ill and Cass |V as being our -- you know, our major
| andi ng spot, if you will, for m Ik making cheese and
yogurt, we are nore inpacted than maybe sonebody j ust
going directly to a Class | market type stuff.

And so the Make Al l owances play a significant role
in our ability to really derive profits and put
accurate -- to put adequate investnents, if you wll, into

our plants' infrastructure and equi pnment that's necessary.
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So when you just really go not too far away fromus, you
know, we have to adjust with that to our farners, with the
mar ket adjustnent, if you will. And you can -- you don't
have to go too far, and it could be very different for
sonebody el se, just because of the assets that they own or
their outlet for their mlk. So it is very different for
many across the country.

Q Wuld it be accurate to say that the difference in
producer pay prices in your region are a function of which
cooperative is marketing the mlk and the costs that that
cooperative has for operating its plants?

A Yes.

Q And then further on page 2, it's in the third
par agr aph, where you -- you state, "The marketpl ace is
| ooking for this investnent and innovation, but with
today's pricing, we struggle to neet the market's
demands. "

What are the market demands that Agri-Mark is not
able to neet?

A W're in a position right now with, you know,
| acki ng the investnent in our brand. As you know, we have
a lot of branded product. Qur Cabot brand is really
important for us, and it has really carried the weight, if
you will, for our farmer-owners there in the Northeast.
And given the current situation where there's really
pretty flush in mlk in the Northeast, and as you know,
the West Springfield plant, which was referred to in

par ent heses as a bal ancing plant, you know, it just
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bal ances really our internal nmenber mlk supply and
demand, and it fluctuates really daily, weekly, however.

It's just reacting to our own nenbers' mlK.

So that balancing facility is running full. So |
don't know if you want to call it a balancing facility
anynore. It's just a manufacturing plant. And al so, our

cheese plants are really bal ancing our nenber mlk as well
froma standpoi nt of maki ng branded cheese and then
comodi ty cheese.

So our plants are flush, and we are |ooking -- we
need investnent to put in to handle the gromh in our
busi ness, to invest in our business, to invest in our
brand, to get out in that nmarketplace, and really nove the
needle for our farnmers. And we are very held back, if you
will, fromthat standpoint as we are constantly, like I
have sai d, benchmarking agai nst Make Al |l owances, as we're
investing in operational efficiencies at our plants to get
us to nmake sure that we can stay there.

But we need to go further, faster. CQur
menber -owners are | ooking for opportunities for mlk. W

have great ideas, but we have the inability to enact on

t hose.
Q Thank you for that -- that additional context.
In terms of all the cheese that Agri-Mark
produces, is -- is nore of it the Cabot branded cheese or

is it nore of it the commobdity cheese?

A. W have nore comodity cheese.
Q Ckay. \When Dr. Bozic was asking you sone
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guestions about the inpacts of Make Al |l owances, | think I
heard you suggest that the inpact of the Make Al |l owances
woul d of fset the deduction that Agri-Mark has on its
paychecks.

Did | gather that correctly?

A Yes.

Q Ckay. Have -- has Agri-Mark done an estimate
about -- or National MIk for that matter -- about what
the pay price inpact for your nenbers would be just on the
adopti on of the Make Al owances?

A. Coul d you repeat that question?

Q Sure. Has Agri-Mark tried to peg a nunber and
say, if National MIk's Make All owances nunbers get

adopted, this is what we think the inpact on our nenbers

woul d be?
A | believe | have seen the nunbers around $0.50.
Q Ckay. | normally wouldn't ask this question, but

because you have kind of let it into the testinony, does
that nmean that the deduction you're inposing on your
nmenbers each nmonth is $0.507?

A No.

Q So if the Make All owances are changed as Nationa
M Ik requests and the blend price or the uniformprice
drops $0.50, how does that |eave your producers in the
sane spot then?

A. | f we reduce the pay price $0.50, there will be
$0.50 |l ess on the market adjustnent.

Q Ckay.
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A. That's why it's neutral.
Q Ckay. So your market adjustnment is nore than
$0.50 then, | would surm se.
M. Rosenbaum said that the answer wasn't audi bl e,

if you could say that again.

A The answer wasn't audi bl e?
Q Yes.
A So whi ch answer would you |ike?

Q The | ast question | believe was that | can surm se
that Agri-Mark's nmarket deduction is nore than $0.507?
A. Ri ght .
MR MLTNER Okay. | don't think | have anything
el se. Thank you.
THE COURT: Very good, sir.
Further cross of this w tness?
Seei ng none, redirect.
M5. TAYLOR. AMS has a coupl e questions, your

Honor .
THE COURT: |'m sorry.
M5. TAYLOR: It is Monday norning.
THE COURT: I'mnot in the swing of things yet.

AMS has a special status as to cross, so when | say cross
the first time, it doesn't include AMS. Yes, | intended
to go back. Sorry.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good nor ni ng.
A. Good nor ni ng.
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Q Thank you for comng to testify today.

| wanted to ask first just a couple of questions
about your farmand not on the co-op. W have asked ot her
producers here, we are gathering information about the
i mpact to small businesses, and for the Small Business
Adm nistration, they define it for a dairy farmas that
making $3.75 mllion or less in revenue on a whole --
gross revenue annually on a whol e farm basi s.

Wul d your farm neet that?

A No.

Q We have al so asked ot her producers when it cones
to ri sk managenent, there's been talk all through the | ast
four weeks about, you know, if USDA does make sone of
t hese changes, kind of what would the inplenentation
ti mefrane be and di scussi on on how that could inpact risk
managenent positions of dairy farners.

So do you use risk nanagenent tools?

A. So, currently, you know, froma DRP exanple, we do
not use DRP today. | have been -- | have used DRP for
| ast year. Just haven't seen the opportunity this year to
use that risk managenent t ool

Q Thanks.

And when you did use it, about how far out did you
| ook to lock in positions?

A. About one year.

We al so use -- have used LGM | do not have any
of that right now as well.

Q Ckay. Thank you

TALTY COURT REPORTERS, INC. 3003
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Now, on the co-op, switch over to the co-op side

of things.
A Sur e.
Q Can you give us a little description of your co-op

menbers? Are they simlar in size to you, in the range,

etcetera?

A. Ckay. So -- well, maybe in the context froma
smal | business, right, the $3.75 mllion, | guess that
perspective is -- if you put it in context of nmaybe that's

around 400 cows --

Q Uh- huh.

A. -- 85% of our nenbership would neet the snall
busi ness. So we have a large group of small farms in the
Nort heast, in New York.

Q Thank you. Your testinony and in cross you talked
about the inpact of Make Al l owances and the, as you term
t hem inadequate |evels and how that's been on your farner
nmenbers in your deducts and pay prices. | just wanted you
to expand a little bit nore, and you did touch on it,
about how that is an inequity between your nmenber farns
and then non-nenber farns in the area, and | wondered if
you coul d expand on that just a little bit.

A. Yes. So | think it cones back to maybe why we're
here. You know, the Federal M|k Marketing Orders have --
there's a lot of opportunities in nmy mnd froma
di sorderly marketing. And, you know, our cooperative has
had to do a |lot of explaining to nenbers, if you will, of

like why there's that market adjustnent that my be
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associ ated wth sone of the Make Al |l owances type things.

But al so understand that, you know, it's not just
about ne. You know, our farmis really inmportant. Qur
farmers are really inportant as a cooperative. But, guys,
it goes even broader than that. And to ne, that's where
t hi nk, you know, organi zations |ike National MIk, where
we' ve spent a lot of tinme building consensus that, no, we
have to conpromi se here a little bit. W're going to --
think the steps we need to get in place to where we need
to be, | think we're all learning a | esson here today as
well, that tinme has gone too long, that we're here, and we
need to be nore frequently making sure that we're updating
this to accurately reflect the marketpl ace.

And, you know, | keep thinking about Federal M Ik
Marketing Orders and what are they -- why are they here?
What do they do? You know, we shouldn't be negatively
tal ki ng about them They should be working for us. And,
you know, for -- for us, these Federal M|k Marketing
Orders are here to -- we tal k about orderly marketing, but
it istorealize the true value for our mlk, and they
need to do that. And along the way we need to nake sure
our processing assets can be invested in, and at the sane
time our farners are a key part of this as well. So we

need to strike that right bal ance.

Q And on the investnent side of things, | was -- you
t al ked about how you -- the Make All owance will help the
co-op -- or let ne rephrase this.

You tal ked about inadequate Make Al |l owances are
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l[imting the cooperative's ability to adequately invest.
So adequately neans, to ne, that you have done sone
i nvestnent --

A Yes.

Q -- maybe not as nuch as you all would like and in
the form

So coul d you expand on what Agri-Mrk has done,
you know, in the last 10 to 15 years?

A. Sure. So we look at it maybe, you know, two real
key investnents, one in Chateaugay, at our Chateaugay
facility, a $30 million investnent to really increase sone
production there, capacity, and produce nore cheese. And
in addition, at our West Springfield plant, to increase
sone of the drying capabilities as well.

But really, these investnents are a reaction to
really nmenber -- nenber needs, maybe not so nuch
cooperative needs, as the need to grow from our
farmer-owners is really inportant. So, you know, we'd
really like to get to that next level, if you wll, of
i nvestnments that really can nove the brand and put
i nnovati on back into the marketplace, all of those things
that we feel are really inportant. Not just froma
cooperative standpoint, but as a farmer-owner, those types
of things are absolutely inperative for the -- for our
long-termmulti-generational dairy farnmers, which really
is the mpjority of our farns across the country.

Q So | think I took fromthat, when you say your

i nvest nents have been nore for your nenber needs, is that
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nore just to find ways to take all your nenber mlk at
this point, right?

A. We significantly |ack processing in the Northeast.
We significantly lack it. There's lack of investnent
going on. And a lot of it is fromthe reason why we're
here today.

Q Uh- huh. Okay. Thank you

My | ast question is you have a sentence in here,
and you tal ked about how this is a conprom se position,
and you say that "National MIk recogni zes that a nore
realistic increase would be abrupt and cause significant
di sruption to producers."”

Coul d you expand on that thought?

A. You know, | think there's another approach maybe
to go alittle stronger on the Make Al l owance adj ustnent.
Right? And | just think that -- |I go back to the inpacts
to what that farmer conmunity is. That's kind of why we
have got to this point. W have gotten to a consensus,
and we have also gotten to a point of where we |ay out
t hat roadnmap where we can get accurate data, real cost.
Because | think once the real data gets in front of a
farmer, we can support of where that novenent needs to go.
So | think that's nore of where | was saying on the
adequat e investnent side | was referring to.

Q Ckay. But you also said "a too abrupt increase
woul d cause significant disruption to producers.”

And |I'mjust curious what you --

A. Well, that's, you know, going significantly here

TALTY COURT REPORTERS, INC. 3007
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today to | think I have heard $1.50 type stuff. That is a
significant inpact right away for farnmers, if you will.
Ckay? And it's really inportant that we stay together on
all of this type of stuff. | understand that there's the
processor side, there's the co-ops, and there's our
farmers. So we got to strike that balance. | think
that's really, really inportant to -- as we nove forward.

M5. TAYLOR. That's it from AMS. Thank you so
nmuch.

THE WTNESS: Thank you

THE COURT: Any further questions for this
W t ness?

Redi rect.

REDI RECT EXAM NATI ON

BY MS. HANCOCK:

Q You were asked sone questions about risk
managenent practices, and | think you said that you have
used it in the past, but you are not currently using sone
of the tools. |I'mwondering if you could expand on that a
little bit and tal k about why not right now

A Yeah. So | mght approach this a little bit
differently than you m ght think. Just thinking fromthe
farmer perspective, we have a great tool now called DMC
Right? That we have to renenber a majority of our farns
across the country are still small farnms, and we have --
all farnms can participate in the DMC conponent of that
right now. So every farner is getting used to sone risk

managenent tool behind the scenes, which is fantastic.
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There's al so another |layer called the Dairy
Revenue Protection. That really is for farns nmaybe above
that 5 mllion pounds of mlk on an annual basis. And |
think we're learning. | think you have to recogni ze that
farmers in the |ast couple years were just getting nore
used to and accustoned to ri sk managenent. And, you know,
certainly as we | ook forward, the futures pricing and
t hose types of things, there is a lot of folks that don't
see the opportunity today to lock in so-called
near -t he- br eak- even price for mlKk.

So | think that's why there's a | ack of
participation or less right now than there m ght have
been, say, two years ago where the market outl ook was
quite different. So these tools are really inportant for
us in the future, for sure.

Q Ckay. So whereas even if you are not using it
right now, it's just situational dependi ng on what the
mar ket conditions are?

A. That's true. Those -- | |ook at those weekly,
opportunities.

Q And | think you were talking with M. MItner

about the market adjustnent deductions in a dairy

producer's paycheck com ng out of your cooperative. |'m
wondering if you could -- if you would be willing to share
what all is included in those nmarket adjustnent

deducti ons.
A. So we look at -- | nean, one of our chall enges

fromthe Make Al l owance has really been able to address
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the hone for mlk froma standpoint of investnent. Right?
So really it's the -- sone of the bal ancing type stuff
that is -- that is part of -- for our own cooperative that
we include in that.

Q Ckay. And is that because the cooperative has a
responsibility that it owes to its nenbers to take all of
the m|k?

A. Absol ut el y.

Q And that's whether you have a place to put it
and -- or manufacture it; is that right?

A That is correct.

Q Ckay. So different than a proprietary plant, for
exanpl e, where they can just choose not to take mlk if
they don't have a place to put it?

A Yes. Accurate.

Q Ckay. And -- and so the additional cost that the
cooperative has to incur, it's able to deduct those
bal anci ng costs out of those nmarket adjustnents as well?

A That is correct. That is -- that is the case
t hat's happeni ng, just because of, again, the nain reason
why we're here today.

Q Ckay. And then | think you al so tal ked about the
confidence | evel that you have in Mark Stephenson's
survey. And | think if I heard you right, it wasn't |ack
of confidence in his ability to conduct the analysis, it
was | ack of confidence in whether he had the nost
conprehensi ve dataset, avail able to hi mwhen he was

conducting that survey; is that right?
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A That is correct.

Q Ckay. And you understand as part of your role
with National MIlk that National MIk does not have the
confidence that it would like to see in a voluntary
unaudi ted survey?

A A voluntary situation didn't work in our m nds.

Q Ckay. And when you conpare and contrast the two
surveys that he did nost recently, were you able to see
sonme evi dence of that?

A. Repeat the question? |'msorry.

Q Yeah. In your role with National MIk and you
were able to | ook at and eval uate the two nost recent
surveys that Stephenson conducted, you were able to see
sone evidence of how with sone additional input it gets

even nore accurate; is that right?

A Yes.
Q And so your expectation is, is that with an
mandat ory survey that's audited, that you will have an

even greater |evel of confidence in those nunbers?

A And | think that's really inportant for dairy
farmers

Q And that's -- and when you say "that's really

i nportant for dairy farmers,'

wer e tal ki ng about the need for Make Al lowance, you're

sonmewhat wearing the processing hat that you wear; is that

right?
A Yes. But, you know, as a dairy farner, the market
is just as inportant as ny -- the cooperative success is
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just as inportant as ny farm business. They go hand in
hand. Wthout one, the other doesn't exist. And I think
our farmers, we are all realizing how inportant our narket
is and our marketing in our -- our -- and where this
product lands. W're just so tied intoit. So we're
vested into that. W're invested in it every single day.
And it is just another armor extension, if you wll, of
ny farmthat needs to be sustainable.

Q Ckay. And that's because your farmalone isn't
enough to -- to keep you alive and well, you have to rely
on the profits comng out of the processing side of the
busi ness as wel | ?

A. Right. True -- right.

M5. HANCOCK: Ckay. Thank you.

That's all | have, your Honor. We would nove to
admit Exhibit 168.

THE COURT: M. MIltner and M. Rosenbaum both
have foll owup. A door got opened on redirect?

MR. ROSENBAUM  Sone questions were asked, yes.

RECROSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum again, for the Internationa
Dai ry Foods Associ ati on.

But when did you make the $30 million investnent
in -- you pronounce it as Chateaugay, but I'mnot sure |'m
saying that correctly.

A. Chat eaugay.

Q Chat eaugay.
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A. We nmade that over the |ast about four years.

Q Ckay. And what about West Springfield, the
i ncreased drying capability?

A We have been working on those investnents over the
| ast four years as well.

MR. ROSENBAUM Ckay. That's all | have. Thank
you.

RECROSS- EXAM NATI ON

BY MR M LTNER:

Q Ms. Hancock asked a coupl e of questions about
your -- the market -- market deduction or narket
adj ust nent .

What termdo you |like to use for that?

A. The mar ket adj ust nent.

Q Mar ket adj ustnment. Ckay.

It sounded |like part of that market adjustnent was
triggered by production within your nmenbership that can't
be easily handl ed at your existing facilities; is that
correct?

A Yeah. Yes.

Q Ckay. Does Agri-Mrk have a base progranf

A Agri - Mark does have a base program

Q Ckay. And as | understand, it's a $5 deduction

per hundredwei ght on overproduction; is that correct?

A That is incorrect.
Q It is incorrect.
A. W have a base programthat's been in place, and

it's basically due to the | ack of being able to bal ance

TALTY COURT REPORTERS, INC. 3013
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

our own internal nmenber mlk supply.

Q Ckay. So if there were reports in what | wll
call the dairy press that overproduction -- over-base
producti on was a $5 deduction, that would not be correct
t oday?

A Correct.

Q Ckay. Was that an accurate nunber at sone point
in the last five years?

A No.

Q Ckay. So whatever the nunber is right now, it's
not sufficient to cover the cost associated with your
nmenber shi p's over production?

A Correct.

MR. MLTNER  Ckay. Thank you.

THE COURT: Re-redirect?

M5. HANCOCK:  Your Honor, |'d just nove to admt
Exhi bit 168.

THE COURT: Any objection?

Ch, yes.

MR, HLL: Not an objection. | just note that the
copy that we have in the room has a nunber at the bottom
of page 1 that says 20% whereas the online version has an
X. So | just want to nake sure that we get the correct
copy.

M5. HANCOCK: Thank you for that. | should have
noted that. And | think that he submtted that this
nor ni ng because he realized it was an om ssion in the

version that he submtted earlier. So if you don't have

TALTY COURT REPORTERS, INC. 3014
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

it, we'll resubmt it for your electronic files.
MR HLL: So as long as it has the 20%on it,

we're fine with it being admtted. But it is not online.
THE COURT: Yeah. Thanks for that note. And our

of ficial keeper of the exhibits has the 20% versi on?

M5. TAYLOR: We didn't get it electronically.

M5. HANCOCK: Ckay. W'Ill make sure you do.

THE COURT: Very good. Thank you.

Wth that, Exhibit 168 is admtted into the
record.

(Thereafter, Exhibit Nunber 168 was received

i nto evidence.)

THE COURT: You can step down. Thank you.

THE WTNESS: Thank you.

THE COURT: Ten-mnute break. Let's cone back at
9:20 a. m

(Wher eupon, a break was taken.)

THE COURT: On the record.

M5. HANCOCK: Your Honor, next witness will be
Chri st opher Wl f.

THE COURT: Raise your right hand.

CHRI STOPHER WOLF,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. WIf. Wuld you mnd stating
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and spelling your nane for the record?

Chri stopher Wlf, CHRI-S-T-OP-HE-R WOL-F
And what is your business address?

137 Reservoir Avenue, Ithaca, New York, 14853.
And di d you prepare Exhibit NMPF-27 in support of

o > O »

your testinony today?

A | did.

M5. HANCOCK:  Your Honor, if we could mark that
for identification as Exhibit 1697

THE COURT: So marked.

(Thereafter, Exhibit Nunber 169 was narked

for identification.)
BY MS. HANCOCK:

Q Wuld you mnd starting off by providing us with
sone of your background, your educational background and
t hen your professional background?

A. Sure. So | have a Bachelor's degree in
agricultural economcs fromthe University of Wsconsin
Madi son, a Ph.D. in agricultural econonmcs fromthe
University of California Davis. And |I'mcurrently the
E. V. Baker professor of agricultural econom cs at Cornell
Uni versity.

Q When did you obtain your -- your -- well, let's
starts with your undergrad degree?

A '91. And Ph.D. in '97.

Q And when you said you are currently the E. V. Baker
for agriculture, can you tell us what that neans?

A. | have a chair, a special chair at Cornel
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Uni versity in agricultural econom cs.

Q A special chair?

A. Yes. Well, it's a named professorship. So
it's -- put the title on afterwards. |'mthe second
hol der of the E. V. Baker chair.

Q And what falls under the scope of the
responsibilities that you hold at Cornell?

A Vel |, both of the holders of this chair have been
wor ki ng specifically in the dairy industry in dairy
mar ket s and policy.

MS5. HANCOCK: Your Honor, we would offer Dr. WIf
as a dairy market and dairy econom st expert to be
qual i fi ed.

THE COURT: Seeing no objections, | so find.

M5. HANCOCK: Thank you.

BY MS. HANCOCK:
Q Dr. WIf, would you mnd providing us with your
testi nony?
A Sur e.
Q | guess | didn't verify first if you were able to
get your conputer online yet.
A | wll have it up nonentarily. Sorry.
THE COURT: Did we get an address for hinf
M5. HANCOCK: W did.
(O f-the-record.)

2023

THE WTNESS: Happy to be here. Thanks for having

me this norning.

In this testinony, | would like to offer an
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academ c perspective on dairy farmfinancial informtion,
particul arly considering farm managenent and ag | ender
aspects. M intention is to discuss the financial
conditions on dairy farnms --

M5. HANCOCK: Just briefly, |I forgot to rem nd
you, if you just could be m ndful of your speed for our
court reporter as well.

THE WTNESS: 1'Il try to go slow. Thanks.

My intention is to discuss the financial
conditions on dairy farns and the factors that describe
the financial conditions. M testinony provides

background on dairy farmprofitability, financial risk,

and the cost of production as well as the factors driving

t hose neasures.

2023

Profitability is the extent to which net incone is

generated and represents a return to | abor, nanagenent,
and capital invested. There are nmultiple neasures of
dairy farmprofitability. To neasure the profitability,
prefer to use the rate of return on assets w thout
appreci ation, which is ROA. ROA is defined as operating
profit divided by total farm asset value, which controls
for asset size allow ng for conparisons across farns and
over tine.

ROA neasures before tax profitabl e earnings per
doll ar of investment in assets and reflects how
efficiently the farm busi ness uses all assets, whether

borrowed or equity capital, to generate profit.

Using the Cornell Dairy Farm Busi ness Summary, the
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average rate of return on assets for New York farns since
2000 was 6. 1% with a great deal of variation both across
farms and over years. One inportant consideration is that
t hese are not random farm participants. |Instead, these
farms voluntarily participate in the program The
participants in University Farm Busi ness Summari es
(including Cornell's) tend to have larger m |l king herds
and achi eve above average financial performance. Thus,
the average farmprofitability of the general popul ation
woul d be expected to be below the figure values in a given
year.

The 1 ong-run average of 6.1% ROA is not a | evel of
profitability with which many i ndustries woul d be
confortable realizing over |ong periods of tinme. This
relatively | ow average profitability reflects the |large
dairy farminvestnents in land, facilities, machinery, and
equi prent on dairy farnms. It is also inportant to
recogni ze that this measure does.

Dairy farm financial performance has tended to
have a "boont or "bust" aspect for the |ast coupl e of
decades, specifically and especially in the case of
profitability.

So examining the New York farmreturns from 2000
t hrough 2022, 2007, 2014, and 2022 were profitable years,
while 2009 and 2012 resulted in large losses. This is
reflected in Figure 1 which is up on the screen here.

Using definitions that a "good" profit year was

nore than 25% above that average rate of return on assets,
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a "poor" profit year was nore than 25% bel ow, and then any
returns within that band were "average," of the 23 years
here included ei ght were "good" years, six were "average,"
and nine were "poor" years.

O particular inportance is that, since 2014,
every year until 2022 was either "poor" or "average."
Studying dairy farmfinancial resiliency makes it clear
that "good" profitable years are necessary to recharge
l[Tquidity and sol vency and ensure farmviability. The
results reveal a tendency for margins and profitability to
nove back toward the average value as m |k production and
consunption react to demand or supply shocks.

The results in Figure 1 reveal that 2022 was the
first "good" profit year since 2014. The seven-year
period from 2015 through 2021 was difficult financially
for dairy farnms across the country.

At the current time, 2023 is forecasted to be a
bel ow average profitability year. The consequences and
rel ati onship between profitability and the other financial
aspects including liquidity and solvency |I'll discuss
shortly.

Long-term exam nation of dairy farmfinanci al
performance reveals that m |k sales provide the
overwhelmng majority of dairy farmrevenue and is the
maj or source of risk.

Anot her robust profitability result is that cost
of production is the major driver in performnce across

farnms. This research used 7,826 annual farm fi nanci al
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observations were available from 758 dairy farns in

W sconsin and M chigan. W can further divide rate of
return on assets into operating profit margin ratio and
asset turnover rate to exam ne drivers of profitability.

Operating profit margin neasures the proportion of
every dollar of sales that is kept by the farmas profit.
Asset turnover neasures farmefficiency generating sales
using its assets.

The result is that operating -- that rate of
return on assets equal operating profit margin tinmes asset
turnover. Dividing rate of return on assets in this
manner helps to identify whether a farmis deficient at
generating profit per dollar of sales, which would | ow
operating profit margin, or sales per dollar of asset are
| ow, which would be | ow asset turnover.

| f the asset turnover is low, the farmis not
generating enough sales for the anmount of assets they're
utilizing, which in general nmeans the farmis
overcapitalized. One solution in this case is to sel
unproductive assets. |If the operating profit margin is
low, then the solution is to exam ne cost of production as
these dairy farns are price-takers in the mlk market.

Table 1 on the screen displays the sunmary
statistics fromWsconsin and M chigan dairy farns from
2000 through 2016. The average profitability on these
farns was 4.8% over that 17-year period. You can see that
there was a wide range. The coefficient of variation was

1.51, which is quite high, on operating profit margin,

TALTY COURT REPORTERS, INC. 3021
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

where as asset turnover had a coefficient variation which
is the nmean divided by the standard deviation . 49.

Simlar to the New York farnms, the rate of return
on assets on M chigan and Wsconsin farns had a "boont or
"bust" pattern over the period considered. Asset turnover
and operating profit margin were simlar to rate of return
on assets, which is not surprising as both are greatly
affected by the farmm |k price received.

The operating profit margin was very volatile
t hroughout the period and was the primary driver of farm
profitability. Not only did the average operating profit
margi n by year vary, but within year there was a | arge
amount of variance and standard devi ati on across farmns.

And Figure 2 displays for that period the
operating -- the rate of return on assets is the solid
line; the operating profit margin is the red dashed |ine;
and asset turnover is the green line at the top.

So this would be a very simlar pattern to the New
York farnms over the period considered. | just don't have
the Wsconsin and M chigan farns for as many years on
this.

The next aspect | want to talk about is financial
risk.

Financial risk is defined as uncertainty about
interest rates, willingness of |ender to keep or put noney
into the business, ability to neet cash fl ow needs, and
t he market value of collateral. Financial resilience,

then, is the ability to withstand events that inpact firm
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i ncone. Key threshol ds depend on safety neasures that are
often determ ned by agricultural |enders as access to
outside affordable capital is critical to commercial dairy
farms.

To nmeasure the financial risk and resilience, we
used farmdata froma bal anced panel of 105 New York dairy
farms from 2010 t hrough 2019. There are nmany di nensi ons
of financial condition that we | ook at when assessing
financial risk and resilience.

Four area of the business |'mgoing to talk about
today that |enders consider and should be benchmarked to
assess the financial risk on farns: Solvency, liquidity,
repaynent capacity, and financial efficiency.

Across these four areas there are many different
nmeasures that mght be utilized. 1'mgoing to exam ne one
nmeasure for each, including debt coverage ratio, equity to
asset ratio, current ratio, and operating expense ratio.

Solvency is the ability of the business to cover
all liabilities if the farm business exits. Percent
equity or equity to asset ratio, which is EA here,
represents the portion of the assets on a market val ue
basis that would be returned to the famly after paying
all liabilities.

The equity to asset ratio is cal cul ated by
dividing total net worth, or equity, by total assets from
t he mar ket val ue bal ance sheet. The higher the equity to
asset ratio, the less risk there would be for covering

l[iabilities at the tinme of exit if that occurred. A
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| arger equity to asset ratio indicates |less risk of
i nsol vency.

Lenders use equity to asset or a simlar neasure
of net worth to assess insolvency risk and charge higher
interest rates to farnms above established risk threshol ds.
One common ag | ender benchmark value is to maintain an
equity to asset ratio above 0.5, with | ower val ues
i ndicating nore risk.

O course, farmoperators mght set their own
target above that benchmark, particularly if they are risk
averse. Simlarly, lenders may tolerate |ower equity to
asset ratios if other neasures such as debt, repaynent
capacity, or other key factors are judged to be
exceptional |y high.

Farm sol vency neasures are primarily driven by
debt and asset values that are specific to farminvest nent
and are nore appropriately benchnmarked to | ender or
i ndustry standards than they are to other farnms over tine.

Liquidity is the ability of the business to neet
financial commtnments over the next 12 nonths. Liquidity
refers to whether the business has the ability internally
to absorb negative inpacts that m ght occur.

If the current ratio is greater than one, then the
farm has nore current assets avail abl e than expected
liabilities. Current ratio is calculated current assets
di vided by current liabilities.

| f there are not sufficient current assets to

cover the liabilities, the current liabilities, then the
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farmnust either use off-farmincone, sell |onger-term
assets, or borrow noney. Therefore, higher current ratio
val ues indicate |ess risk.

The safety threshold -- the critical safety
threshold is 1.0, although | enders often becone concerned
if the current ratio is below 2. So |lenders tend to want
$2 of current assets for every dollar of current
liabilities.

Repaynent capacity is the ability of the business
to service debt paynents over the next 12 nonths.
Repaynment capacity considers whether there's sufficient or
excess cash or earnings after expenses and famly
wi t hdrawal s to cover planned principal and interest
paynent s.

The debt coverage ratio is based on earnings so it
does not reflect cash that may have cone in through other
sources such as sale of capital assets or contributed
capital. The higher the debt coverage ratio, the | ess
risk the famly has for neeting their debt paynent
obligations. The safety threshold for the debt coverage
ratio for lenders is 1.15, or 115%

So I've got the three neasures up here. Simlar
to the profitability pattern, the data in Table 2 here
reveal a pattern of farmfinancial risk that varies with
m |k price over the decade consi dered.

Sol vency positions were relatively stable because
they are based on longer-termasset and liability val ues.

Al t hough you can see in 2018 on these well-nmanaged New
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York dairy farnms, that 20% of the farns were bel ow t he
equity to asset threshold of .5%

And what tends to happen here is that if you have
| ow profitability years and you end up taking on nore
debt, then the equity to asset ratio will go down as the
debt to asset ratio increases.

And you can clearly see that after some pretty --
so what this is -- and | should be clear -- this is the
percent of the farns out of the 105 that were -- exceeded
the threshold in a bad way. Oay. So the higher are
these. That's the percent of the farns that woul d be
endangered by these | ender thresholds by these different
nmeasur es.

Ckay. So when it says 20%in 2018, that would be
20% of the farns that had equity to asset ratio of bel ow
the 50%

Ckay. And the first thing that happens in that
case is that you end up paying a risk premumto borrow
noney, and the next thing that happens is that you don't
have access to capital.

So it becones -- and if we think about the
interest rates that we're talking about, if they put a
risk premumof 1 or 1.5%on these loans, that's a
significant increase in the amount of interest expense on
t hese farns.

Sol vency positions were stable. During the poor
years, the percent of farns bel ow the danger threshol ds

for liquidity and debt repaynent capacity spiked,
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indicating that these farns were at higher risk of
financial default. |In particular, the debt coverage ratio
indicates that the majority of these well-nmanaged New York
dairy farns were experiencing high |levels of financial
risk in 2015 through 2018, basically without respite.

Al lenders look at a portfolio of these nmeasures
and make deci sions about what -- whether they are going to
give the farnms | oans and, you know, what the interest rate
IS going to be.

In nmy experience, | have worked with several
| enders on the risk rating. The debt coverage ratio and
equity to asset ratio would be the two bi ggest neasures
t here.

So when the debt coverage ratio indicates in 2018
that 70.5% of these farns were experiencing -- well,
problens in their debt coverage ratio, that's pretty
alarm ng. As, again, these are
bett er-than-average- mnanaged farns.

Finally, cost of production. Virtually all U S.
farmm | k production can be characterized as a comodity
in the sense that aside fromsone flexibility on quality
conponents and perhaps volunme prem um an individual farm
has little control over the mlk price received and
essentially takes what the market is offering.

In a conmmodity market, the primary nethod to
increase profit by dairy farmers involves |owering cost of
production. Table 3 on the screen displays the average
cost from New York dairy farnms from 2013 t hrough 2022,
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fromthe Cornell Dairy Farm Busi ness Sunmary.

As these costs are per hundredwei ght of mlk
produced, they adjust for the quantities used and the
gains in efficiency over tine. For exanple, the price of
| abor has increased greatly in the past decade for these
farms through nmarket forces as well as the State of New
York increasing mninmmwage and instituting overtine
rules during this period.

In response to increasing input prices, dairy
farnmers may have an ability to nore efficiently utilize
that i nput or perhaps substitute away. |In the case of
i ncreased | abor cost, farns may have been able to adopt
new production technol ogi es that can replace sone of the
hired | abor. Even so, as the table displays, the cost of
| abor per hundredwei ght increased by 16% over that decade.

Most costs have increased steadily over the tine
peri od exam ned, even accounting for changes in technol ogy
and managenent. Total accrual costs adjust for changes in
i nventories, prepaid expenses, and accounts receivable and
payabl e.

Total farmoperating costs are estimted by
deducting non-m | k accrual receipts fromthe total accrual
operati ng expenses, including expansion |ivestock
pur chased. These woul d be the operating costs that would
have to be covered by the sale of mlk only. MIlk
mar keting costs including hauling costs nore than doubl ed
over the period exam ned.

The average gross mlk price, revenue, and net
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farmincone are also displayed in the table. But as they
are primarily driven by the national farmm |k price, they
vary greatly depending on the nmarket conditions.

Consistent with the discussion above, in years such as
2015, 2016, and 2018, the net farmincone realized was
very | ow.

In summary, the farmmlk price received is the
primary determ nant of farmprofitability and farm
financial resilience. Even the best-managed dairy farns
struggle financially in years of low mlKk prices.
Financial stress fromlow m Ik prices can cause dairy farm
managers to exit the dairy industry, whether undertaking
other ag enterprises or leaving farmng entirely.

Large amounts of farmexits would have inpacts on
those famlies as well as their local comunities. M
hope woul d be for USDA to be cogni zant of these aspects
when considering the Federal M|k Marketing Order changes
that mght significantly inpact farmm Ik price.

Thanks for the opportunity to testify.

DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Thank you, Dr. Wbl f.

Wil e you have Table 3 up on the screen, |'m
wondering if you could wal k us through what's included in
this table.

A So -- well, this table has a nunber of different
nmeasures over the ten-year period. So total farm

operating costs would be the cost that are not involved
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with financing of the farm so primarily things on the
dairy side, |like feed, |abor, fuel, marketing expenses,
t hi ngs of that nature.

And total accrual cost would then adjust for the
inventories fromyear to year because -- so when we do the
busi ness summaries at the university, we follow Farm
Fi nanci al Standards Council. | believe you had testinony
| ast week maybe froma gentleman from an accounting firm
and they followed generally accepted accounting practices,
GAAP. Mpst farns that do their own recordkeepi ng do not
foll ow GAAP, they foll ow Farm Fi nanci al Standards Counci |
And they are simlar in many ways, but Farm Fi nanci al
St andards, we always val ue things at market price. GAAP
is strictly cost.

But over tine, if you are tracking this, if you
t hi nk about, for exanple, a farmthat was bought many
years ago, the cost basis of the land is probably not very
rel evant to what the current |and value is, for exanple,
but under GAAP they stay at cost. The generally accepted
accounting practices also handl e sone expenses
differently, like deferred taxes and raised |ivestock.

And so in any event, when farners do their
recor dkeepi ng, one of the fundanental reasons they keep
the records is for taxes. Right? And with a few
exceptions, nost dairy farnms are foll ow ng cash accounting
for their tax recordkeeping, and so we need to nake
accrual adjustnents.

So the second |line up there accounts for the fact
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that if you had a good year, probably going to have nore
prepai d expenses to end the year than you did to start the
year, and things of that nature. And if you ignore that,
you can -- well, you can see, on sone of the years it
makes quite a difference, and sone of the years it doesn't
make nearly as big a difference in what the expenses are.

So accrual adjustnent is going to be ending val ue
m nus beginning value. So if it is bigger at the end, you
know then it's going to be a deduction.

And then operating cost to produce mlk are the
direct costs that have to be covered by the farm
basically by the ml|k check, assum ng that the other
enterprises on the farmare break even.

So nost dairy farnms are primarily focused on the
m | king herd and the -- and the revenues and expenses
around the ml king herd, but sonetines they have a bi gger
crop set of enterprises and stuff. And in this case what
t hat nmeasure assunes is that the crop enterprise is a
break even.

Now, over the long-termthat's probably not a bad
assunption. There's going to be sone years where at $7
corn you m ght nmake noney growi ng corn, but there's also
going to be years at $4 corn where you are going to | ose
noney growi ng corn. So that kind of assumes that's a
wash.

And then you've got total cost to produce the mlk
then fromthese farns. And, you know, |'ve got a change

at the end in the last colum there, but honestly, a |ot
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of these neasures don't just go up. R ght? They kind of
vary dependi ng on what kind of year it was.

The one that really junps out is the mlKk
mar keti ng cost, which does not vary, in the sense that it
is up the entire tine that -- here.

And | -- the mlk marketing cost includes hauling,
primarily, but it also includes stop charges, fuel
surcharges, co-op dues, CM participation if they are in
there, and any deductions fromtwo-tier to over-base
pricing system and market adjustnents. So basically
everything that's related to m|k nmarketing goes in that.

Q Ckay. So it's just isolated and limted to just
t he production of mlk?

A Yes.

Q And that's why you said earlier that you have
assuned net neutral effect based on any other crops that
t hey m ght grow or --

A. Right. W're just trying to -- well -- so on
these farns are going to be -- 85%or nore of the revenues
are going to be fromthe dairy enterprise. So that woul d
be mlIk and cull cows and any other |ivestock sales and
maybe earnings fromco-ops. But -- you know, so the --
nost of these farnms have other enterprises, but they are
in support of dairy enterprise. And that's where -- there
are economes of size in mlking cows and in
speci ali zati on and managi ng. And managi ng the dairy herd,
you know, is certainly full tine.

Q And this is based on the sanpling of the -- of
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the -- of your dairy farns that you have included in your

study, which | think you have said you would characterize
as above average or larger nore efficient operations?

A. Absolutely. On average, these -- these farns in
this table on average are about a thousand cows. But
there's a lot of variation. There are sone snmaller farns
and sone bigger farns in there. But they are -- yes,
the -- the performance financially is going to be on the
hi gher end of the distribution.

Q And is it fair to say that the larger the herd
size, the nore you woul d expect to see efficiencies and
greater profitability because of those efficiencies?

A. There are definitely economes of size in mlKking
cows in the sense that the average cost curve declines as
you spread the fixed costs frominvesting in mlKking
facilities, barns, manure, and all this. It doesn't cost
twice as nmuch to build facilities for a 2, 000-cow
operation as it does for a 1,000-cow operation. So
definitely there are econonm es of size there.

So, everything el se equal, | would expect themto
probably do better in that sense. But there is variation
fromfarmto farmand fromyear to year, so certainly
there are big farns that have bad years and small farns
t hat have -- snaller herds that have good years.

Q And, for exanple, if you were a smaller farm
produci ng a prem um product |ike an organic mlk, you
could have profitability margins that are far in excess

just based on the higher sales price for your mlk?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

3033


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

1 A You coul d have.
2 Q Ckay. But you don't know?
3 A You didn't in 2022.
4 Q Ckay.
5 A Well, | -- there are -- there are organic farnms in
6 here, but they are not separated out. | would -- 2022 was
7 not a good year for organic farns.
8 Q Ckay.
9 A But that's -- that's -- but there are sone in
10 there, but we -- they are not separated out.
11 Q Ckay. And do you know what percentage of the
12 farns that were included in your sanpling that woul d be
13 organi c farns?
14 A It woul d be about five.
15 Q 5%
16 And do you know, on average, what -- how they
17 conpare to the other conventional mlk that's produced
18 under your sanpling?
19 A. Not consistently over tine. | just know that | ast
20 year was a bad year --
21 Q Ckay.
22 A -- for organic farns, because even though the mlk
23 prices were high, the feed prices went up by a
24 di sproportionate amount for the organic farnms in 2022.
25 (Court Reporter clarification.)
26 BY MS. HANCOCK:
27 Q | think it is normal for our voices to kind of
28 trail off at the end of the sentences, but sonetines that
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means it is not audible for the court reporter.

On page 3 of your testinony, you provide a
percentage of 6.1% And as | understand it, that is what
you are saying is the -- just the average rate of return
on assets for -- | think this one is specifically for New
York farms; is that right?

A. That is for New York farnms, over a 23-year period,
yes.

Q Ckay. And do you know how that conpares to the
average rate of return on assets for other farns in other
areas as wel | ?

A. So for other dairy farns?

Q For other dairy farnms outside of the New York
ar ea.

A. Wel |, not necessarily for that specific set of
years. But the second part that | talked about with the
operating profit margin and asset turnover, that was for
W sconsin and M chigan dairy farms. And | have worked
wi th the Farm Busi ness Sunmary data from M chi gan and
W sconsin and New York, and the patterns are very simlar.
| would say that the Wsconsin and M chi gan averages were
in the sanme ballpark but a little bit |Iower. But that
partly reflected nore small farns, particularly in
W sconsi n over that period.

Q Ckay. And so, again, just to reiterate, then, you
can see sone | oss of efficiencies when you | ook at the
smaller farnms on their ability to gain that higher rate of

return on their asset investnent?
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A. Yes. What you also see is that in -- so the way
it has tended to work is you have got to nake noney in the
good years so that you have the reserves to deal with the
down years. And that's not just a dairy industry thing,
but it is nore of an agriculture thing. But it is
definitely true in the dairy industry.

But what we see is that -- so -- is that all the
small farns and the big farns tend to have about the sane
performance in the very poor years, but in the good years,
t he bigger herds do better, even adjusting for the size of
t he busi ness.

Q And you tal ked about how, | think, three out of
2020 -- I'msorry -- three out of 22 years, these farns
were profitable; is that right?

A. Well, | just neasured there were -- it was eight
out of 23 on the one. But | did point out three that were
particul arly high.

Q Ckay. And you said on page 3 from between 2000
and 2022, it was 2007, 2014, and 2022 were profitable.

A. Those were -- those were all nmuch nore profitable
t han the other years.

Q Ckay. And then you noted that the other years
were either close to break even or | osses?

A Yes.

Q And -- and so is your point there to say that
there's a cunul ative effect, that because there weren't
t hose recovery years, it has taken a cunulative toll on

dairy farns throughout that 22-year period?
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A. Wll, it definitely was true in the period from
2015 through 2019, 2020.

Q And then 2022 you note was a profitable year, but
2023 tends to be trendi ng back downward agai n?

A 2023 is -- has very tight margins. So, you know,
Dairy Margin Coverage Programw || help sone herds
dependi ng on their size. But, yeah, it -- the mlk to
feed price margin, which is very closely correlated with
profitability, has been very | ow

Q And it al so depends on whether a dairy farm
partici pates in the progranf

A. Absol ut el y.

Q Ckay. And so | want to just briefly cover the --
let's see which chart it was.

It is on your Table 2, and this is where you are
| ooking at, at least, three of your neasures of the farms
resiliency |I think you described it as?

A Yes.

Q And | think what | understood you to say is that
as -- as these -- as this cunul ative pressure has
continued to kind of nount, and one exanple was the DCR
for 2018, where 70.5% - -

A Uh- huh.

Q -- fell below threshold, that it actually wll
cost the dairy farns additional noney just to operate.

A Right. |[If you are -- if you are seen as high risk
fromthe | enders' perspective, then -- then your cost of

capital is going to be higher.

TALTY COURT REPORTERS, INC. 3037
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q And that would nean that if you are having that
cunul ative effect, you are |ooking for additional |everage
opportunities to try and take | oans out just to cover your
operati ng expenses?

A You m ght have to, yes.

Q And then if you are seeing that cunul ative
addi ti onal pressure, just the cost of taking out those
| oans would go up if the lenders are seeing that this is a
ri sky environnent?

A Correct.

Q Ckay. And then I think what you descri bed as
there are pay risk premuns, and then just sonetines there
can just be lack of conplete of access to capital if the
| enders don't even want to | end them noney based on these
risk factors?

A. That would be correct. That would be a very bad
sign for the liability record.

Q And t hen when you are under the cost of
producti on, you have a couple of tinme periods in here. |
wanted to clarify which tinme periods we're tal ki ng about.

And you're referring to Table 3, which is the |ast
table that we | ooked at, and you say, "The table displays
t he cost of |abor per hundredwei ght increased 16% over the
past decade. "

That's that 2013 to 2022 tinefrane?

A That is correct. Yes.

Q Ckay. And then at the very end of the next

par agr aph, when you tal k about there being nore operating
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costs that have to be covered by the sale of the mlk, and
that the m |k marketing costs, including hauling costs,
have nore than doubled over that tinme period, is that that
same tinme period?

A Yes.

M5. HANCOCK:  Your Honor, at this tinme we would
make Dr. Wl f available for cross-exam nation.
THE COURT: Cross? Oher than AMS | nean.
CRGOSS- EXAM NATI ON
BY M5. VULIN:

Q Good norning, Dr. Wl f.

A. Good norni ng.

Q My nane is Ashley Vulin, and |'man attorney for
the M1k Innovation Goup, a group of fluid mlk
processors.

| would like to start on page 2 of your testinony,
pl ease. And at the top of the page you have a |ist of
four what | believe you describe as ains of Federal MIk
Marketing Order; is that right?

A Yeah.

Q And the first one you say, "Orderly marketing
activity; markets that function snoothly, predictably, and
at a reasonabl e cost:

Do you see that?

A Yes.

Q Reasonabl e cost to whom Farners, processors,
retailers, consuners? Wat did you nean there?

A. Well, | think it would have to be to the system
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So it would have to be to everybody.

Q So the purpose of Federal M1k Marketing Order is
to ensure all participants are paying a reasonabl e cost?

A Yes. | -- yeah.

Q Ckay. And is that earning a reasonable cost for
their product as well?

A. Well, it would have to work at all |evels of the
supply chain if it was going to be -- work efficiently.
Yes.

Q And what makes a cost reasonabl e?

A. Well, that the factors of production that are
i nvol ved get a fair return.

Q For every participant in the supply chain?

A. Well, in a market econony, if it's going to work,
then, yes, it would need to work for all the participants.

Q And then the next point you say "price stability."

Do you see that?

A Uh- huh.

Q And sane question, for whom-- you know, where in
the supply chain are you referring to for price stability?

A Vell, | think, in the original Act, | would have
characterized it as being at the farmlevel.

Q Still today, do you believe that the purpose of
the Federal M|k Marketing Order is just to create price
stability for farners?

A. No. But | do -- that's -- but | do think maybe
reduci ng uncertainty is an inportant part, which is why I

have that parenthetically there.
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Q And do you believe price stability at other |evels
besides the farmlevel are inportant ains of Federal M Ik
Mar keting Orders today?

A. | don't know that -- | nean, you would have to
define stability in this case. | think reducing
uncertainty is not a bad thing because excess uncertainty
| eads to inefficiency in the sense that investnent doesn't
happen, for exanple, when it nmaybe ot herw se woul d.

And -- and sone variation would -- | nean, there's
seasonality, for exanple, that is naybe not stable, but
it's not unexpected. And so you would have to be maybe
nore specific there.

Q Well, stability is your word, so | would use it
however you used it in your testinony.

A Right. But I'msaying that | think reduced --

t hat that neans reducing uncertainty.

Q And at all |evel s?

A. | nean, perhaps. |t depends on what the
trade-offs are. | nean, you know, there is always
trade-offs, right? If there weren't trade-offs, this
woul d be a trivial set of decisions, and we woul dn't need
to spend a nonth and a half or whatever this is.

Q That's optimstic.

A vell --

Q So nunber three you say "adequate and whol esone
supplies of fluid mlk."

Do you see that?

A Yes.
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Q Do you nean supplies of fluid mlk at the farner
| evel, supplies of fluid mlk to consuners?

A. Well, | believe that the intention was to get it
to the consuners. The farnmers can only drink so nuch.

Q |"m sure they do their best.

A. They do.

Q And then the fourth point, "equitable returns to
farmers. "

Do you see that?

A Yes.

Q And so where in the FMMO statutes or regul ations
can we find that an aimof Federal M|k Marketing Orders
is to ensure equitable returns to farners?

A |"d have to go back and look. | don't renenber
the 1937 Act. | don't know if it says that or if that was

me characterizing it that way.

Q Ckay. So you are not sure if this is an actua
aimor just a personal goal you think FMMOs shoul d have?
A. No, | think that's a reasonable goal for the

Federal M|k Marketing Orders to have, yes.

Q That wasn't ny question exactly. It was, you
don't recall if this is actually an enunerated goal of
FMMOs or if there is just a personal goal --

A That is correct.

Q Ckay. If you could turn to Table 2 on page 4,

pl ease.

t hat can be useful.

And if you wouldn't mnd calling it up. Sonetines
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A. Up there?

Q Yes, pl ease.

Sorry Figure -- Figure -- yes, Table 2.

A. Thi s one?

Q Yes. Thank you. Not on page 4 |'m seei ng now.

A. Well, there's a single-spaced version and a
doubl e- spaced version of that, so it mght be on different
pages for different people.

Q And actually | see now | did make -- intend to
take you to page 2, but it's Figure 1. So that was ny
error.

A Thi s one?

Q Yes. Thank you

So here the red Iine is measuring the return on
i nvest nent ?

A. Rate of return on assets annually averaged across

the farns who participated in that year.
(Court Reporter clarification.)
BY M5. VULIN:

Q And is it a weighted average?

A It is average across farns. So it is just every
farm So not weighted by cows and production if that's
what you are aski ng.

Q Yes, that was what | was asking.

A Aver age across farns.

Q And can you remnd nme again -- |'msorry?

A. | was going to say, if you go read the reports,

you can see that we break it further down by sizes and --

2023
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but | didn't do that here. So you can get into the
reports, and there will be, for exanple, less than 300
cows, 300 to 600 and, you know, 600 plus, depending on the
year, where those breaks are. So you can have it broken
down, but this is averaged across all farns.

Q And rem nd ne again, the source of this data?

A. This is fromthe Cornell Dairy Farm Busi ness

Anal ysis --
Q Ckay.
A. -- project.

Q And that data is gathered, is that through
voluntary survey, a nmandatory survey? How is that
gat her ed?

A. This would -- it's not a survey. It's in person.
So this would be farnms that are cooperating with the
extensi on educators that are part of Cornell Cooperative
Extension and Pro Dairy Program And so this is -- they
sit down on an annual basis, and you get accrual adjusted,
i ncone statenents, and bal ance sheets with market val ues,
that then are checked for accuracy. And then -- then they
woul d be part of this project.

And what the farns get out of it is they can
benchmark their performance over tinme agai nst other farnms,
and what we get out of it is the ability to have what |
woul d call economic intelligence about what's going on in
the farns to use for research and extension.

Q Ckay. So not all farms in New York participate in
this study?
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A. Absol utely not.

Q It is -- the participants, it is an opt-in option?

A That's correct.

Q O voluntary as we mght call it?

A Yes.

Q But despite the fact that this study is the result
of voluntary participation, you still think it is
reliabl e?

A. Absolutely. And as | said, it's -- this would be
i ndicative of better-managed farns. |'mnot -- there
absolutely is a selection bias here. These are the
better-managed f ar ns.

But what | would also say is if you are

benchmar ki ng performance, you want to benchmark agai nst
t he better-nmanaged ones. And we also -- so these are the
means. We also will tell you what the 25th and

75th percentile is for a given year.

Q What percentage of farns participate in the study?
A. Well, it varies a bit by year, because there are
farms exiting. | nean, there are farns entering too, but

that's | ess coomon. And there are farns that are grow ng
over tinme here.
So this last year, it would have been 150-sone

farms out of, let's say, 3,000 in New York. So it's not a

big percentage. It would be a nuch nore significant
percentage of the mlk production, though, if we -- if
you -- | mean, we could go through and do it. | can -- a

t housand cows in m |k production, we can figure out the
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percentage of mlk. So what is that, 5% of the farns,
roughly?

Q You are probably better at that than I am

A. 5% of the farnms, but it is going to be nore Ilike,
you know, 20% of the mlk or sonething of that nature.
| -- but | could calculate that.

And in earlier years -- this is not the exact sane

set of farns. There's farmattrition over this tine.

Q And you had flagged | believe it was 2017, 2014,
and 2022 as --

A. 2007.
Q 2007, thank you
A. Correct.

Q And do you notice, do you get nore farns
participating in a good year than a bad year?

A Not in -- not in this set. These -- these farns
are -- nost of these farns have been doing this for a very
| ong period of tinme, and this is a standard part of their
managenent practices. | -- | see where you are getting
at. | think that there are -- there probably are --
everybody |ikes good news nore than bad news, and so
could see how in sone systens you m ght get nore
participation in the good years than the bad years. O
course, the bad years is actually when that information is

probably nore inportant.

Q Uh- huh.
A. But these farns are -- you know, on average they
have been doing this for a long period of tine. |In fact,
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we just had one farmthat | think they were -- did their
50th year in a row of this, so --

Q But it also looks like in addition to 2007, 2014,
and 2022, we have got 2004, 2001 it | ooks |ike, 2011,
2020.

A Right. There were eight years that were
profitable by ny definition of being nore than 25% above

that, so they would have been in that, you know, 7.5% or

2023

nore, eight years in that period. They were nore frequent

in the early years on this.

Q And these are aggregated nunbers, so you don't

track if a farmis profitable over tinme conpared to others

or if the variation is felt uniformy across --

A. Ch.
Q -- the industry?
A. W do. | don't have that here. | have -- we have

a study that discusses how you shoul d be benchmarki ng over

time and calculate the transition probabilities of noving
bet ween profitable and unprofitable over time. But I
didn't go into that here. But | can give you the
reference. It's at the end of this testinony.
Q Ckay. Thank you
And are the net benefits of risk managenent
included in this cal cul ation?

A They are.

Q And what about governnent paynents to farners, are

t hose i ncluded in these cal cul ati on?
A. Yes.
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Q So the $2 billion in pandemn c assistance is
i ncl uded here?

A Correct.

Q And does the farns' profitability also -- do you
i nclude their returns from plant assets or other
cooperative assets?

A. Any returns fromthe co-ops are in there, also.

Q So for farms that may own manufacturing plants, if
t here's underperfornmance due to Make Al l owances fromthose
pl ants, that could be inpacting these nunbers?

A. Yeah. | nean, that m ght be what is driving sone
of the increase in marketing costs in recent years, in
sone situations. That -- because that is where it would
show up, the fact that it conmes through the mlk check, it
would be in that -- in that marketing of cost increase.

Q And do you calculate a cost of m |k production

annual ly as part of the study?

A Yes.

Q | s that included here?

A It's in Table 3.

Q Al'l right.

A Total cost to produce mlk is right in the m ddle.
| have got it -- it is a very busy table. | could even

put nore stuff on here.
But, right, so total cost to produce mlk is in
the mddle of that table there.
Q And | appreciate you turning to this. | had a few

guestions on this table as well.
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So tracking these nunbers over tinme, the top |ine
is total farmoperating costs; is that right?

A Yes.

Q And just so everyone has it, this is on page 13,
the second to the |ast page of your testinony.

A Yes.

Q Ckay. So |I'mlooking at these costs over tine,
and | look at 2013, it's $19.62. Then if we go to 2016,
total operating costs go down to $17.31; is that right?

A Correct.

Q And then we'll junp to 2020. They are up to a
little over $18. And then 2022, they are up to $22.53; is
that right?

A That is correct.

Q Ckay. And then | was conparing that to the total
revenue, which is the second to the last line, which in
2013, at $24.70, is higher than it was in many of the
years between that year and present, correct?

A Yes.

Q But then if we |ook at those sane exanple years,
in 2016, it goes down to 19.75, back up to 22.83 in 2020,
and then a little over $30 in 20227

A Yes.
Q So as |'mconparing these total farm operating
costs and total revenue, they -- they shift over tine

sonmewhat in tandem it seens.
A. Yes. That does happen.

Q And so woul d you agree that as kind of revenue
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fluctuates, the total farmoperating costs also fluctuate

inline with that?

A To sone extent. To sone extent -- | nmean, you are
going to -- you are going to spend a little bit
differently when you have got -- you can neke investnents

that you woul dn't have otherwi se made if you have extra
noney to spend.

Q Thank you. That was kind of my next thought.

So how do farms nmanage costs of production in good
years and in bad years? Wat kind of costs do they
control ?

A. Well, so are we tal king operating costs or all
costs?

Q W'l do total operating costs.

A. So operating costs, so we're not thinking about
doing long-terminvestnents and things of that nature.
You know, the -- one of the big drivers of the operating
cost changes over tinme is -- is feed costs. So, for
exanpl e, you were pointing out that the cost in 2016 was
17. 31, and that was down fromearlier years.

And if you |l ook at the purchased grain cost, for
exanpl e, you see how hi gh purchased grain was in 2014 and
how it -- you know, we cane off of that $7 corn in 2014,
because one solution to high conmmodity prices is high
commodity prices. And then we plant, you know, 94 mllion
acres of corn and bring the price back dowmn. And so a
| arge driver of that drop was just the purchased feed

cost.
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Q What about ot her expenses, |'mthinking about kind
of capital investnent or things that aren't --

A. That woul dn't be operating costs. That woul d be
in total costs, right?

(Court Reporter clarification.)
BY Ms. VULIN:

Q | said, noving beyond operating costs, what about
ot her capital investnent costs that could flow fromeither
i ncreased revenue or decreased revenue?

A. So what you tend to see is that when you have a
good year is when you can nake the investnent, and because
of the cash basis tax accounting and because of things
i ke Section 179 and bonus depreciation, you can invest at
the end of a good year.

So, you know, hopefully all dairy farns com ng up
in Novenber are going to do a pretax estinmate -- al
farms, not just dairy farns -- will do a pretax estimate
in Novenber to figure out what their kind of tax liability
m ght look like. And then if you have had a good year,
then you think about nmaybe a new chopper or sone ot her
i nvestnent |ike that.

And so in a good year there will be nore
i nvestnent, and in the bad year, there will be less. So
you can track things |ike depreciation and repairs. So on
these farns, if it's not a good year, you will see
relatively nore repairs and relatively | ess tax
depreci ation, because they just didn't have the noney to

spend, so you have got to nmake due with what you have got.
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Q The concept being that you can kind of adjust
expenses, or at |east track them as your revenue adjusts
as well?

A. You have to. Famly draw al so adjusts. That's,
you know, |like the ultimate residual claimon the -- in
t he i nconme on these farns.

Q And you al so said sonething earlier. You need to

make noney in the good years to cover you in the down

years.
Do you recall that?
A Yes.
Q And so really | ooking at isolated years m ght not

tell you the full story because you don't nmke noney and
only keep it in that one year, it would be spread out over
time; isn't that right?

A That's true.

Q And you were asked some questions earlier about
organic. You said that this analysis does include organic

farns, correct?

A. There are sone organic farnms in this set, yes.

Q And you --

A They are not broken out separately. W don't have
enough to do -- we would like to have enough to do a

separate organic report. W're working on that. W do
not have that.

Q And you woul d agree with ne that the costs to
produce mlk for organic mlk are nuch higher than

non-organic mlk?
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A Yes.

Q And did you include A2 mlk in this study?
A. There m ght be one farm | don't know.

Q What about grass fed?

A Well, there are certainly farnmers utilizing
pasture. You'd have to tell nme where you think the
threshold is. See, and -- so, yes. But not -- you know,
| couldn't tell you how many or --

(Court Reporter clarification.)

THE WTNESS: No, there are lots of farns
utilizing pasture in New York. W have good clinmate and
wat er .

BY MS. VULIN:

Q And you had said a figure earlier, 5% Ws that
5% of the farnms in the study are organic or was that of
mlk in New York?

A. That would be in the study, 5% There are -- |
bel i eve USDA's nunber is in the nei ghborhood of 500
organic dairy farnms in New York, out of 3,000, 3200, was
| ast nunber that | saw

Q And then if you could flip back to page 12,
pl ease, of your testinony.

| "' m | ooking at your summary and concl usions. And
your second to the | ast sentence, you say, "My hope would
be for USDA to be cogni zant of these aspects when
consi dering Federal M|k Marketing Order changes that w ||
significantly inpact farmmlk price.

Do you see that?

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

3053


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Yes.

Q And when you say "these aspects,” you are
referring to farmprofitability and financial inpact of
t he proposal s?

A That is correct.

Q Ckay. And how -- what do you nean by "be
cogni zant"? Li ke, what specifically would you |ike USDA
to do with this informtion?

A. Well, | think that you have got to | ook at the
trade-offs. And I'm-- you know, I'mnot telling them
anything that they are not aware of. But, you know, they
have got to consider what the trade-offs are on the
di fferent changes that they put in place.

Q And what trade-offs are you recommendi ng USDA

make?
A "' m not recommendi ng any trade-offs. | nean, | --
| ook, again, there is -- there's no free lunch here. Any

changes that are made are going to have positive aspects
in sone place and negative aspects in others. And so just
be aware of those trade-offs.

Q And can USDA be aware of the inpact on farmprices
yet still raise Make Al |l owances?

A. | assunme they can. That would be up to them

M5. VULIN. Nothing further. Thank you.
CROSS- EXAM NATI ON

BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods

Associ ati on.
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Good norni ng.

A. Good nor ni ng.

Q Are you -- as you may be aware, in this
particul ar portion of the hearing, we are mainly focused
upon Make Al | owances.

Are you aware of that?

A Correct. Yes.

Q Now, are you aware that USDA historically has
taken a sort of hardline view that farmer costs of
producing mlk are sinply not a factor that they wll

consider in setting Make Al owances?

A | was not aware of that.

Q Al right. Let nme just -- could | -- if I -- let
nme just read a sentence to you when USDA was defending the
2008 Make Al |l owances, which were chall enged. Quote: "It
is, therefore" -- referring to things they've tal ked about
already -- "it is, therefore, neither inappropriate nor

surprising that, while USDA consi ders producer cost in
fixing prices, it declined to nodify the Make All owances

to account for these costs,"” end quote. Al right?

A Ckay.
Q And then et ne -- let ne read fromthe USDA
decision in 2008, along the sane |lines, quote: "Qpponents

of increasing Make All owances argue a nunber of points,
that they are already set at too high level, that dairy
farmer production costs also increased significantly due
to higher energy and feed costs, that processors shoul d

| ook beyond asking dairy farners to receive less for their
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m |l k by charging nore for manufactured products, and that
Make Al |l owance increases should be made only when all

dairy farnmer production costs are captured in their mlk
pay price. These are not valid argunents for opposing how
Make Al | owances shoul d be determ ned or what |evel

Make Al |l owances need to be in the Cass IlIl and dass |V

product pricing formul as.

"It is reasonable to conclude" -- |'m skipping
down -- "it is reasonable to conclude that the
Make Al'l owances used in the Class IlIl and Cass |V product

price formulas should be updated to reflect changes in the
costs manufacturers incur in producing cheese, butter, dry
whey, and nonfat dry mlk. It is necessary to reflect
changes in manufacturing costs so that with the prevailing
mar ket prices for manufactured products, m ninmum Federal
Order classified prices can be set," end quote.

Now, are you asking USDA to change any of those
principles, if you will?

A " mnot. No.

Q Ckay. And just to -- and then USDA al so stat ed,
getting to your point, quote: "In the aggregate, the
costs of producing mlk are reflected in the supply and
demand conditions for the dairy products,” end quote.

And they said, simlarly, quote: "The costs of
producing mlk are in the aggregate reflected in supply
and demand conditions that affect the NASS commodity

prices of dairy products,” NASS being the survey entity

t hat surveys dairy product pricing.
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So do you agree with nme that -- do you agree with
USDA that the costs of producing mlk are in the aggregate
reflected in the supply and demand conditions for finished
dairy products, in a given -- supply and demand in a free
mar ket econony?

A Well, | nean, if you are going to derive the farm
mlk price froma product price, then the way that it has
been done is to subtract off the Make Al | owance of
manuf acturing costs, and then the residual would be the
farmm |l k price.

Q And that, therefore -- and that the farner costs
of producing mlk, and the rise or decline in that, over
tinme, is going to be captured in the fornula by the -- by
the finished product pricing, correct?

A. It's going to be conpensated that way. Long-term
it mght -- if you can't nmake it based on that, then you
are going to have a long-termviability problemat the
farmlevel. | -- so nonth to nonth | don't know that |
woul d say that that is necessarily the market's fair
return, but that's howit's conpensat ed.

Q Wel |, but obviously the farnmers' willingness to
produce the mlk is going to be dependent upon being paid
a price that will cause themto produce that mlk, right?

A. Yes. Longer term | nean, there's a | ot of
capital costs involved in here, so you are not going to

junp in or out fromnonth to nonth, which is part of the

issue, | think, at the farmlevel because you need to
nmake -- being a viable farm ng operation | ong-term nmeans
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maki ng good | ong-term i nvestnent deci sion.

Q And -- and of course -- and the Federal Order
system if you will, provides as follows, and I'll quote
again from USDA' s decision: "Dairy farners face no

regulatory mnimuns in their costs and face no regul ated
m ni nrum paynent obligations in the way that regul ated
handl ers nmust pay dairy farnmers for mlk."

Correct? That's an accurate statenment of the
system correct?

A Yes.

Q Ckay. | nean, as opposed to processors who
actually effectively are having their profits capped,
right? They can never nmake nore than the Make Al |l owance
if they are making a commodity price -- of a comodity
product, correct?

A Are you assum ng that they never get above the
average price received?

Q Well, |I'msaying, on average -- let's assune the

average price for cheddar cheese is $2, okay, and let's

assune that the Make Al l owance for cheese is $0.20, which

it currently is.

2023

Are you aware that if you are in the Federal Order

system and you are a processor, you have to pay your
farmer 1.80 for the mlk, correct?
A Yes.

Q And -- and if -- if you -- if the market inproves

and now you are able to sell your cheese for $2.10, you

still only get to hang on to your $0.20 Make Al l owance,
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and now you have to pay $1.90 to your farners as a m ni mum
mlk price.

Are you aware of that?

A. | f you are always at the average.
Q Yes. Well, obviously, we're using the average.
A. Well, if there is a distribution or naybe you

could do things so that you received a price above the
aver age.

Q Well, and -- well, you have given a |ot of average
nunbers, so I'mgoing to stick with ny average nunbers.

In -- viewed as a whol e, the manufacturers of
cheddar cheese who are part of the Federal Order system
are capped in the anount of noney they can nmake by the
Make Al |l owance, correct?

A Yeah. No.

Q | f they are maki ng commodity cheddar cheese, they
have to --

A. Only if -- only if they can't inprove things to be
above the average. | amusing averages, but I'malso
telling you there's a |ot of variation behind those
aver ages.

Q In this context, doing better than average woul d
nmean that, what, you can nmake the cheese for |less than the
Make Al | owance?

A Per haps, or you can sell the cheese for above the
average price.

Q But on average -- okay. You're -- you're focusing

entirely then on non-average nunbers as opposed to average
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nunber s?
A. You asked nme whet her you were capped at that.
Q Ckay.
A. And | said, no, there are other things you can
control. You are not capped at that.

Q The industry as a whole is capped at that, right?
That's the whol e purpose of Federal Oder --

A Well, again, | would have to know sone nore about
the distributions and things of that nature.

Q You nean distribution in the sense of, what, sone
peopl e may get nore and sone people | ess?

A. The cost of production distribution and the
revenue, the price distribution.

Q Well, that's the whol e issue here, obviously, is
that we are in a situation where, in our view, and indeed
National M|k agrees, the cost of production actually
substantially exceeds the Make All owance.

So assune that's the case and answer ny question
if you would, please.

A. So |'m an econom st, and we argue about
assunptions, and so |I'd have to accept that assunption.

Q vell --

A. | understand that's what nakes econom sts a pain
sonetinmes, but that's what we do. So you have to justify
the assunption. And if | don't buy that assunption and
your entire argunent is based on that assunption, then,
no.

Q Ckay. | will assure you that in this hearing
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there will be nmuch nore than sinply assunptions as to what
the costs of production are for naki ng cheddar cheese.

But if you would make that assunption for ne, that
the costs of production exceed $0.20, which is the current
Make Al l owance for cheddar cheese, then the processing
side is sort of stuck, right?

A. Everything el se equal, if they can't change it,
then, yes, if they are willing to buy that set of
assunpti ons.

Q Ckay. Now, Make Al l owance is only one of severa
I ssues we're facing in these hearings.

Have you exam ned the proposals that address

t hi ngs other than Make Al l owances to determ ne to what

extent, if at all, your testinony is relevant to thenf
A Not -- not that I would be confortable testifying
about .
MR. ROSENBAUM That's all | have. Thank you.

THE W TNESS: Yeah
CROSS- EXAM NATI ON
BY DR BQZI C
Q Good norni ng, Professor Wl f, Dr. Bozic.
A. Good norning, Dr. Bozic.
Q "Il swtch to Chris. It feels weird ot herw se.
| want to first establish your -- your neutrality
and expertise in this hearing.
Are you currently consulting for any party
participating in this hearing?

A. | "' m not .
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Q Does Cornell University have a preferred dairy
policy?

A. Absol utely not.

Q Do you have an ownership share in any dairy farm

or dairy processing?

A No.

Q And you're tenured, right, so no job --
A. Ri ght.

Q -- insecurity?

A. That's what they tell ne, yes.

Q And is this likely to be your only appearance at
this hearing?

A Yes.

Q Wul d you disagree with the statenent that Baker
chair is the nost prestigious academ c position
specializing in dairy markets and policy?

A. Wuld | disagree? You mght be N of one, so -- |
mean, you know, it mght be the nost and the least. |
nmean - -

Q Wiere 1'mgoing wwth this is that when -- when the
adm ni strative |aw judge swears us in, he's asking us to
affirmthat we'll be speaking truth and nothing but the
truth, but not the whole truth, and you are one of the few
peopl e that we can hope to hear the whole truth here, so
that's why this preanbl e set of questions.

| want to run down the topics of the hearing and
exam ne their influence on farm finances.

So the first topic of the hearing is the standard
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m | k conposition.

Based on your research what woul d you antici pate
the increase in standard mlk tests to be on producer
price differential s?

A Sorry, ask that again?

Q | ' m checki ng whet her you read the paper that we
wr ot e toget her.

A Producer price differentials.

Q Yeah.

A Ch, okay. Sorry. | didn't understand. | didn't
under stand you were tal king about the PPD

Q Yeah.

A. So -- well, one of the things that has eroded the

producer price differential over tinme, since multiple
conponent pricing started, was the increasing conponent
val ues because everything gets paid at Cass Il
conponents first and there's less left to go into the PPD
Q Wuld it be fair to say that the standard mlk
tests are increased the net farmprofit would benefit
fronf
A | haven't analyzed that formally, but it seens
like the |ikely outcone.
Q Thank you.
And noving on to the second topic of the hearing
on mlk surveys, and particularly on renoval of barrels.
And if the bl ock-barrel spread inverts, neaning
that barrels get priced higher than bl ocks, due to

addi ti onal block capacity -- again, if that happens --
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what woul d be the inpact of renoving barrels on that farm

profit?

A. So if you renove the -- so the proposal to renove
barrels fromcalculating Class |117?

Q Right. But under the assunption -- I'mhere to

sell a set of assunptions, since you are buying.
|f -- so under the scenario where the bl ock-barrel
spread inverts due to additional block capacity, what
woul d be the inpact of renoving barrels on the net farm
profit?
A. If it inverts, so that we now have barrel s above
bl ocks?
Q That's correct. Yes.
A Vel l, then that would have a negative effect if
t hat were to happen.
Q Yeah. Thank you very nuch.
|"mgoing to nove on to the topic nunber three on
Make Al l owances, and |'mgoing to cite fromthe fina
deci si on published on April 2nd, 1999. |I'mnot going to
ask you to affirmthat that's the case because | don't
have it printed, so, you know -- so in that final decision
on page 16,097, so 1-6-0-9-7, USDA wites:
“"If the Make Al'l owances are established at too | ow
a level, manufacturers will fail to invest in plants and
equi pnent, and reduced production capacity will result.
| f the Make All owances are established at too high a
| evel, there will be unwarranted incentive to increase

capacity above the needs of the industry, leading to
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overcapacity, resulting | osses to nmanufacturers.

"Ei ther scenario would not be in the best interest
of the dairy industry. Manufacturing dairy plants who
find the I evel of Make Al |l owances i nadequate conpared to
their actual costs also have the alternative to not
participate in the Federal Order narketw de pool."

So I'mgoing to go back to the first sentence that
if the Make All owances are established too | ow,
manuf acturers will fail to invest in plants, reduced
production capacity will result.

To your know edge, are we now net inporters of a
hi gher share of the cheese consuned in the United States

t han we were maybe ten years ago?

A | believe we're not higher inporters.
Q In your opinion, are real price -- real prices
corrected for inflation -- are real prices for

manuf actured dairy products increased since the last tine

where Make Al l owances were adjusted, so let's say 20097

A. Are you tal king about retail prices, wholesale --
| guess it doesn't matter. Retail, whol esal e?

Q Yes.

A | -- | have -- off the top of ny head, | would

guess that they have not exceeded the rate of inflation,
so --

Q I n your opinion, over the past decade, has the
donestic supply of dairy products successfully net the
donestic demand for dairy products?

A. Has the donestic supply nmet the donestic denand?

TALTY COURT REPORTERS, INC. 3065

taltys.com - 408.244.1900

Sept enmber 11, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Yes.

A Yes.

Q And when we tal k about the adequate investnent, in
your opinion, should that refer to -- should that be
nmeasured agai nst the producer's desire to grow their farm
production or against market stability to absorb dairy
product s?

A. Say that again --

Q Yes.

A -- pl ease?

Q Wien the -- it -- a lot of speakers before ne, and
probably sone after nme, will talk about the adequate
i nvestnent -- the characterization will be whether the

i nvestnent i s adequate or inadequate.

And how shoul d one neasure the adequacy? Should
it be neasured against the producer's desire to grow their
production of raw m |k or against market's ability to
absorb the increase supply of dairy products?

A. Well, if we were picking one of the two, it would
probably be the latter, but at sone point you woul d have
to consi der both.

Q Yeah. [In your opinion, has the dairy policy since
2009 distorted location of new dairy plants? |n other
words, would free market result in plants that have been
built or are currently under construction, would free
mar ket result in plants be located in different |ocations
t han where we are observing themover the |ast 15 years?

A. | don't think | can answer that.
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Q What informati on would you need to be able to?

A. Well, | think there's a |ot of concern about, you
know, for a lot of areas that have -- |like, so the
Nort heast where | live, that there's been -- as the
speaker before ne was tal king about, you know, finding a
honme for sone of the mlk, and the market adjustnents that
come out of that, that al so was happening pretty
frequently for a period of tinme in the M deast and
M chigan. And so there's certainly lots of interest in
who is investing and where, but | -- | don't know that |
have enough information to -- to -- to say whether | think
actually the policy was driving those | ocation deci sions.
Certainly may have on the margin, but | don't know that.

Q Thank you for your answer.

So going back to the final decision from'99, the
USDA cont enpl ates the phrases "too I ow' and "too high."
And | was wondering if you would be willing to coment on
the distortions that would -- you know, which one would be
sort of nore severe, setting the Make Al |l owances too | ow
or setting the Make All owances t oo high.

A | suppose that that depends very nuch on where you
are sitting, right? So the -- | nmean, this is -- | think
that what you read reflects the fact that USDA was bei ng
very aware of the fact that there are trade-offs, right?
And that if you set them-- if they are too |ow, then
there's going to be issues, |like what we tal ked about,
underi nvest nent possi bly of manufacturing capacity, in

rebl ends on sone of those nmanufacturing | osses that go
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right into the farmmlk checks and stuff. So clearly,
you know, that's sonething that would not be great.

| f they were too high, as that opinion that you --
or whatever it was that you just read noted, right? You

woul dn't want manufacturing built just to take advantage

of econom es of size and -- |I'mnot saying this would
happen, but you would have to be careful about -- about
t hat .

And, you know, a |lot of the -- what | have heard

in this hearing and what is being suggested is to get a
good handl e on what the manufacturing costs |ook |ike and
t he manufacturing cost distribution, and then, you know,
the neutral referee has to decide where in that
di stribution this should be set and trading those kind of
factors off.

Q Thank you for your answer.

|"mreading the -- fromthe Proposal 7 as noticed
by USDA, and in the exhibit, | believe USDA 1. And it's
listed there that the Make Al l owance for cheddar cheese
woul d increase from $0. 2003 to $0.24 per request from
Nati onal M IKk.

In the Exhibit | DFA-1, on page 14 -- |I'mnot sure
whet her we need to provide it to the witness -- on the
page 14 on Exhibit IDFA-1, which is Dr. Stephenson's
study, the reported total cost for the | ow cost plants for
cheddar cheese is $0.22, $0.2201.

|s there a risk that even National MIk's proposal

could potentially set the Make Al |l owance too high for
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cheese given the results of Dr. Stephenson's study?

A. So in Dr. Stephenson's study, there was a | ow --
he di vided the costs further into a | ow cost group and a
hi gh cost group; is that -- | have read it, but | don't
have it in front of ne.

Q That's ny under st andi ng.

A. Ckay. Well, | nmean, to the extent that there is a
distribution in that there is, for exanple, econom es of
size in producing sone of these things that get surveyed,
you know, there are potentially firns that are going to do
better out of it and firnms that are going to do worse,
right? So, you know, it's conceivable that it could be
too high. | nean, it depends on what you nean by "too
high," right? W could have a |ong di scussion or argunent
about that.

Q | f we set the Make Al |l owances $0.02 higher than is
needed to provide normal returns on efficient cheese
pl ants, could that encourage further investnment in cheese
capacity where none is warranted by the market denmand?

A Possi bl y.

Q Thank you for your answer.

To your know edge, does the weekly National Dairy

Products Sal es Report capture all of the cheddar cheese

pr oduced?
A. | don't believe it does.
Q Ckay. And if sellers of cheddar cheese are not

subject to NDPSR, for exanple, because they forward price

or they have |l ower fat or high noisture, etcetera, could
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t hey conpensate for outdated Make Al |l owances by increasing
t he basis over the NDPSR or increasing the basis over CVE?
A. s it possible? | -- | suppose. | don't know |
haven't | ooked at it.
Q Yeah, yeah. |'mnot asking whether it is actually

happening. W don't have that information.

A. Ri ght .

Q But | --

A. Well, | nean, part of the problem-- not to be
pedantic -- but if the questionis, is it possible,

probably yes.

Q Yeah. And the reason |I'm asking is because the
argunent is often about circularity, that you cannot
i ncrease the price that you are charging to your custoners
because that woul d be captured by NDPSR

A. Ri ght.

Q But to the extent that NDPSR may not capture al
of the cheddar, then that argunent also is |limted.

Coul d nozzarella sellers do the sane given that

nozzarella is not part of the NDPSR? |[|f the
Make Al |l owances are outdated, could nozzarella sellers
conpensate for that by increasing the basis versus the
40- pound bl ock that they use as their base?

A. Presumably they could if they didn't have to worry
about outside --

Q Conpetition?

A. -- inports or sone other type of conpetition.
Q Sure. Sure. Sure.
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Moving -- thank you for the answer on that.
In -- in your understandi ng, how has the whey

mar ket evol ved over the | ast 20 years?

A. Well, I'"mnot an expert on the whey market. |
woul d say that there is -- ny sense of it is that there is
| ess, for exanple, dry whey and nore -- nore innovative

products |i ke whey protein concentrates, whey protein
i solates, and things of that nature. But I'mold enough
to remenber when we fed the whey to the heifers, so --

Q Gven that -- if that is indeed the case, that a
| arger share of liquid whey is dried into higher protein
powder, whey protein concentrates or isolates, would it be
irrational to infer that profitability is higher in nmaking
WPC rat her than dry whey?

A Vell, presumably, if nore firnms are noving into
that, they are doing it because there's an econom c
i ncentive.

Q So if that is indeed the case, then if the
Make All owance is set to return normal returns on the
efficient plants that nmake dry whey, could they still --
could that nunmber still provide for extraordinary profits
to produce WPC or the isol ates?

A. | suppose it could. That would be naybe returns
to i nnovati on.

Q Yeah. But to the extent that the standard pl ant
being built is no | onger dry whey plus cheddar, but
i sol ates or concentrates versus cheddar, that's presumably

sonet hing that should be taken into consideration?
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A. One of the interesting things about the dairy
industry, as well as the nore difficult things, is the
variation in the vintage of the production and the size of
t he production and the different commodity -- you know,
the portfolios the different firns have, certainly. And
the Federal M Ik Marketing Orders have to kind of
necessarily sinplify, right? You can't get everything in
t here.

Q Sure. Yeah.

l"mgoing to swwtch a little bit to the risk
managenent. And are you famliar with the efficient

mar ket hypot hesi s?

A Yes.

Q For -- for those in the roomthat are not geeks
i ke you and I, could you please explain it in sinple
wor ds?

A. Well, | don't knowif |I want to do that right now,
but go ahead. You go ahead. | nean, where are you goi ng
with this, Marin? I'ma little concerned about where

we're going with this set of questions.
Q | "' mabout to sell you a set of assunptions.
A Ch, okay. You are going to test the assunption of
the efficient market hypothesis?
Q So would it be fair to sumarize the efficient
mar ket hypot hesi s that any predictable change in the
mar ket woul d be priced in the futures price?
A. I f markets are efficient, then they wll be

pricing that --
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Q Yes.

A -- correctly, yes.

Q SO -- sO --

A But in the real world, right, sonetines not.

But -- but go ahead, yes.

Q So -- so, in other words, if the only two
proposal s regardi ng Make Al |l owances are | DFA and Nati onal
MIk, would it -- would the econom c theory suggest that
the futures markets would have to price in as the final
result sonme sort of weighted probability between those two
proposals? In the futures markets | nean.

A. Right. So assuming that there's not a market
failure there, the participants in the futures markets are
probably paying attention to this decision, to the extent
that it nmakes changes on the margin. And, yes, in the
sanme sense that there's a whole literature in econom cs

t hat suggests that it's not news if the narkets already

knew it.

Q Ri ght.

A Right? So if the Federal Reserve cones out and
announces that there will not be an increase in the

interest rate and the markets don't react, then the
assunption is that the markets had already priced that in.
| s that where you are going with this?
Q My next question is where I'mgoing. So if the
Make All owances are indeed priced in the futures as a
wei ght ed average between National M|k and IDFA, and if

AMS announces the Make Al l owances as National MIk has,
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woul d then that | ead to hedgi ng gains or hedging | osses
for producers that have short positions in 2025 futures

contracts?

A So they have taken the sell position?

Q Yes.

A And it -- they announce at where?

Q So the market prices it in as the weighted average

bet ween National M|k and I DFA, and AMS announces it at
National MIk's nunbers.

A. So they announce it at a | ower nunber?

Q That's correct.

A. Ch. So then the farmm |k price ends up being
hi gher ?

Q That's correct.

A. So they end up -- so they sold, so they have to
buy back?

Q Yes.

A. So then they're going to take a | 0ss?

Q So in other words, |ike hedging -- regulatory

uncertainty could actually |lead to hedging | osses, even

if -- if National MIk gets their way?
A. I n that exanpl e.
Q In that exanple. Yes. Thank you nuch for that

clarification.

So the next question is alittle bit nore open
ended, but | would be remiss not to ask because | get
asked this a lot by dairy farnmers. And farners ask, well,

where is ny Make All owance? Wat makes it fair -- |'m
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paraphrasing -- what nmakes it fair to ensure processors
get risk-free profits but farnmers nust go out of business
if there's too nmuch product that depresses the mlk
prices?

So how -- how do you go about explaining to dairy
farnmers that processors get risk-free profit, but
producers get to bear the risk?

A Well, | guess, first of all, if we were thinking
about the discussion that | had wwth M. Rosenbaum a
m nute ago, he would -- to be consistent, | would probably
have to say that they don't necessarily get risk-free --

Q But --

A. -- gains there.

Q -- but those are the costs of processing that are
bel ow Make Al |l owances, they would get risk-free profits,
assum ng there are no over-order prem uns?

A. Right -- well, | mean, by the efficient margin
hypot hesis, if they were generating exceptional returns,
we woul d expect it to get -- to be spent sonewhere, right?
So, yeah, that's maybe where over-order prem uns woul d

come in in your exanple, or sonething of that nature.

Q O nore capacity?
A. O nore capacity, or some other expenditure that
way.
You know, when you start with product prices and
t hen work backwards to the farm it's -- | think -- | was

asked about the cost of production earlier, right? And --

| nean, part of the -- so, yes, the farnms end up as kind
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of the residual claimant on that difference. O course,
keeping in mnd that it gets blended and there are
conponents and over-order prem uns, hopefully, and sone
other things like that.
Q | want to -- thank you for your answer.

| want to nove on to the topic of base C ass |
nmover, topic four in this hearing, and howit relates to
your area of expertise in risk managenent and farm
fi nances.

Wul d you say that conplexity of mlk pricing is
one of the factors keeping utilization of risk managenent

by dairy farners from being even hi gher?

A. | would say it's the primary one. W have a paper
fromabout -- well, from 2014 now, where we surveyed a
thousand -- | can't renenber how many dairy farnmers --

across the country, and the ones that did not use risk

managenent -- and | would assune that this is still true
today -- the primary inpedinent to it was understanding --
wel |, and managenent tinme, which really goes together. |If

you had nore managenent tinme, you could spend nore tine
under st andi ng.

Q Ckay. Do the existence of advanced pricing nmake
ri sk managenent by dairy farnmers easier to execute or nore

conpl i cat ed?

A. Everyt hing el se equal, advanced pricing probably
makes it -- probably gives you a little nore basis risk.
Q But basis risk for those that are not experts

nmeans nore conplicated?
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A. More conplicated, yes.

Q So would it follow that abolishing advanced
pricing woul d make ri sk managenent by dairy farners nore
strai ghtforward?

A Yeah, it mght, but there m ght be a trade-off
there that we're not considering at the nonent.

Q Does any conme to mnd? Froma dairy farmer
per specti ve.

A. Strictly froma farner perspective? No. Except
for the extent that they mght be in the co-op, that it
woul d make it nore difficult and shows up through the
Co-0p activities.

Q Ckay. So are you famliar with the theory of
storage and the inpact that storage has on dynam cs of
commodity prices?

A | am but --

Q You did study in Davis --

2023

A. | did, but that was a long time ago, and | haven't

| ooked -- you know, on a farm we don't concern ourselves

with storage a whole |ot, on dairy products.

Q well, I'lIl chart the path where |I'mgoing --

A. | have read Brian Wight's stuff, but | wouldn't
want to be quizzed on it right now.

Q | can commt to that.

So which product is nore storable, cheddar cheese

or nonfat dry m |k powder?
A Nonfat dry m |k powder.
Q And which plants are --
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A. Al t hough, | nean, you know, | have had |ike

20-year-ol d aged cheddar, and it is pretty good.

Q Let me clarify. Wich product is storable w thout
altering its functionality or -- or --

A Ckay.

Q Powder, right?

A Yes.

Q Ckay. Which plants are typically used for
bal ancing, would it be cheese plants or powder plants?

A. | woul d expect powder plants to be used for
bal anci ng nore often.

Q So given what we know about storability and excess
capacity, which neans bal anci ng, which product is
theoretically nore likely to be subject to explosive
growh in prices, would it be Cass IlIl price or Cass IV
price?

| f sonet hing happens in the market and prices have
to react by increasing, which one is nore likely to have
an expl osive, nore dramatic increase?

A Cass Il

Q Class I11? Yeah

And | believe you said before that 2014 and 2022
were anong the nost profitable years for dairy farnmers?

A That is correct.

Q Do you recall which class price was higher in
t hose two years?

A G ass IV was higher in 2022. It was higher in
2014 al so, | believe.
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Q Yes. That's ny recollection as well. Ckay.
Well, so that's -- all things considered, given
what you have answered before about the exclusivity of
Class Ill versus Cass |V, if the spread between 111 and

|V were to w den suddenly, w den neaning that it is not

2023

they are not close, they are apart -- is it nore likely to
be in favor of Cass IlIl or Cass |IV?

A. Well, I would think if it's explosive, it would be
Cass II1l.

Q It would be in favor of Class IIl. GCkay. Geat.

s there anything el se that we have not asked

anybody in the audi ence that would point to sone inportant

trade-offs that -- and | know you are not here to
reconmend, do this, not that. But, like, is there
anything el se that you would like on the record in terns
of trade-offs, trade-offs that are relevant in
deci si on-making on topics in the scope of this hearing?
A No.
Q Ckay.
DR. BQZI C. Thank you very nuch.
THE WTNESS: You're wel cone.
THE COURT: We have been going for about an hour
and 20 m nutes. Should we have a ten-m nute break?
Let's cone back at 11:10 a. m
(Wher eupon, a break was taken.)
THE COURT: Back on the record.
Do we have further cross-exam nation for Wtness

Wl f, when we gets back up here?
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CROSS- EXAM NATI ON
BY MR M LTNER:
Q Ryan M Itner representing Select MIKk Producers.
Good nor ni ng.

A Good nor ni ng.

Q On page 2 of your statenent you |listed four goals
of the Federal Orders, and | think Ms. Vulin had sone
guesti ons on those.

A Uh- huh.

Q The | ast one is about equitable returns to
farmers. A court review ng one of the |ast hearings on
Make All owances quoted sone authority, and it said that
"USDA regulates mlk prices in order to advance nmar ket
stability, supply adequacy, mlk cost equity between
handl ers, and mlk price equity between producers."”

Wul d that be the type of topic you were referring

to there?
A Yes.
Q Ckay. So in my experience dealing with farnms, a

| ot of them have three separate financing tools that they
utilize: Like a facility loan, a cow | oan, and an
operating | oan.
Is that simlar to the financing structure you

mght find for the farns that you survey for your reports?

A. It would be simlar.

Q G ven the ups and downs that you cite in terns of
farmprofitability, do you do any analysis to determ ne

whet her the |ine of credit, the operating line, for
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instance, is sufficient to ride out those variations in
profitability?

A. That's a good question. That woul d be one of the
t hi ngs that was being stressed during that four- or
five-year period from 2015 through 2019 with nmultiple
years of | ow | oans. Because, generally, right, an
operating loan by definition is, you take it out and you
-- it's a current loan, and you pay it back that year.

And so if you -- during that period there woul d have been
sone of those farns, if they couldn't pay it back, would
have rolled it into longer-termloans. And, of course,
the cost of doing that today would be a |l ot higher than it
was during that period when we had very | ow interest
rates.

Q In the absence of their ability to ride out those
| onger-term | guess nedi umterm perhaps, price
depressions, is that where the farns would then need to
dip into equity or ook at other nmeans to maintain their
exi stence?

A Well, yes. And what we see is sonetines there are
one-tine things that farns can do, |ike nobody has | ogged
t he back 40 since, you know, great grandpa, but you only
get to do that once -- well, for a while then, you know --
so sonme -- what we see with these farns is doing --
soneti nes having one-off things that they can do. The
problemis if you have to get into a situation where you
have to sell productive assets, internediate or long-term

assets, that that's affecting the viability of your farm
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Q | s that sonething that you see occurring with
farms in New York, that they have tapped into selling sone
of those assets in order to maintain their viability?

A. It does happen, but sonetines that's happening as
the last thing that they do before an involuntary type of
exit. And when we're working with farnms, we would prefer
that if they were exiting, they did so voluntarily,
preserving equity. Because, in general, for these farm
famlies, the equity they have in the farm business is
their retirenent plan.

Q On page 3 of your testinony, you' re tal king about
the rate of return on assets at 6.1% and you note that
“the long-run average of 6.1% ROA is not a |evel of
profitability with which many industries in the general
econony woul d be confortable realizing over |ong periods
of tine."

In terms of just the farm conmunity, do you have a
benchmark that you like to have farns realize over a |ong
period of tine?

A. It kind of depends on what's acceptable to the
owner-operator, right, as the residual claimant. | nean,
part of what we have is if they are doing this for a | ong
period of time, then what the returns -- so if we're
t hi nki ng specifically about the farner, we could | ook at
rate of return on equity, which is related to but
different than rate of return on assets here, and the
guestion would be what's a sufficient rate of return on

equity to keep the business assets invested there. And
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part of what we would have -- an econom st would assert is
that if they are doing it for a long period of tinme, then
it nust be an okay return. Right?

But you al so have sone asset fixity from
managenent and -- well, you know, tradition and ot her
things |like that, that maybe you are consi dering ot her
factors beyond whether it's a fair return.

Q On page 5 of your testinony -- and you nay want to
| ook at this because | have a question about what was
witten out there.

A. Ckay.

Q It's about two-thirds of the way down after you
set out your formulas. And it reads, "The result is that
OPM equal s OPM' - -

A. Ch, yeah, that was a -- yeah, sorry. That was a
typo. It should say ROA equal OPMtines ATO

Q That's what | figured because --

A. | noticed that when | was reading it --

Q | did that --

(Court Reporter clarification.)

BY MR M LTNER

Q Because if | do that -- if | look at that fornula,
t hen the val ue of farm production cancels out, right, and
then that takes us back to the formula you had on the
previ ous page. Ckay.

Then on page 10, and you show these vari ous
nmeasures over a ten-year period. M question is: Do you

track any of the farnms here |ongitudinally throughout that
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peri od?

A Not here, no. Do we? Yes, in the sense that the
i ndividual farnms that are participating are getting their
nunbers and then, you know, track them against the --
their peer farns.

Q And Table 2 sets out those that | -- you say were
at a higher risk of financial default.

A Uh- huh.

Q Do you know if, for instance, the 21.9% of farns
in 2010 there, how nany of those are the sane farns that
appear in 2011? |In other words -- well, do you know t hat
answer ?

A. Of the top of ny head, no, but they would be
hi ghly correl at ed.

Q kay. So a farmthat would start show ng
financial default -- or risk -- higher risk of financial
default, do you find that those farnms inprove over tine
and sone exit, or once they reach a higher risk of
financial default, are they kind of on a glide path to

goi ng out of business?

A It depends on what's causing that. Sonetines
there are managenent factors that can be -- that you can
use to address those type of issues and -- and get

yoursel f back on firner financial footing, and sonetines
there are not. | nean, it depends -- sonetines there is,
you know, sonething structural about the way the farmis
operating that's harder to address.

The way | use Table 2 is to -- is -- is to help
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farns | ook where their financial resiliency neasures are
relative to these threshol ds and advise themthat as you
get closer to those thresholds, it is nore inportant that
you t hi nk about risk managenent, which m ght be sonething
like a Dairy Margin Coverage or a Dairy Revenue
Protection, but mght not be. And it doesn't tell you
what you should do, but it does tell you when you should
be paying attention to that.

Q Were you here this norning for our first wtness
from Agri - Mark?

A | was.

Q Ckay. And then he had testified about the market
adjustnent that is nade to Agri-Mark producer checks.

And | think when you were explaining Table 3, on
page 13, that those types of market adjustnents would show
up in your row of mlk marketing costs; is that correct?

A That is correct.

Q And al so what would show up in there would be an
assessnent for an over-base program as the Agri-Mrk
W t ness had tal ked about, correct?

A That is correct.

Q So you noted | think that the bulk of that cost is
haul i ng, which --

A Yes.
Q -- has gone up quite a bit, correct?
A. It has.

Q 100% as you note -- or | shouldn't say that. The

m |k marketing cost is up 100% correct?
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A Correct.

Q But the bul k of that total cost is hauling?

A Yes.

Q kay. So | have four things that | think have
been identified as making up that m |k marketing cost:
The hauling, nmarket adjustnents, over-base prograns, and
cooperative dues -- oh, and CM assessnents if they are
participating?

A. CWI, stop charges.

Q Ckay.

A. Fuel surcharges. You got the over-base. You got
t he mar ket adjustnents. Yes.

Q So fuel surcharges, would those be fuel surcharges
on haul i ng?

A Correct.

Q Ckay. How common are stop charges in New York?

A. | don't think they are very conmon, but they do

occur soneti nes.

Q Ri ght.
A Yes. And so in this set we have -- these farns
are froma nunber of different -- are shipping to a nunber

of different places. Sone are, you know, co-op nenbers,
sone are not. Mbst are co-op nenbers, but they are going
different places. And the different co-ops woul d have
different prograns that are affected here.
Q Thank you.
| really wanted to keep all of my questions to

farmcosts, but there were a few questions asked of you
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about hypotheticals, and | wanted to foll ow up on one of
them And | hope it won't take very long. So here's ny
setup. And you can let nme know if you can agree with ny
assunptions for purposes of our QRA.

| want you to assune there's a cheese plant that
sells only -- that manufactures and sells only commodity
40- pound cheddar bl ocks. And those sales are nmade at the
exact price reported to NDPSR, or announced by NDPSR, and
that the plant buys all of its mlk at exactly the
Class Ill price, and that plant's nmanufacturing costs are
hi gher than the Make Al |l owance assunptions in the current
f or mul as.

That plant woul d probably | ose noney, wouldn't it?

A. | f the Make Allowance is a fair reflection of

t heir cost, yes.

Q Now, the Make Al |l owance assunes a return on
investnent, so it -- | guess it mght be that they could
make noney, just not nake a high -- as high a return on

i nvest nent as assuned by the fornmula.
Wul d you agree with that?
A Yes.
Q Ckay. So now | want to change a couple of those
assunptions.
Let's assune that plant makes an aged cheddar t hat
is sold at retail to consuners.
Wuld we be able to draw the sanme concl usi ons
about that plant's profitability?
A. | wouldn't think so.
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Q If that plant -- let's assune we're back to
selling just 40-pound cheddar bl ocks, but that that plant
is able to consistently sell its cheese for a price higher
than that reported by NDPSR

We couldn't draw the sanme concl usi ons about that

plant's profitability, could we?

A No.
Q And now let's assune that it's still 40-pound
bl ocks, still being sold at the announced NDPSR price, but

now, for whatever reason, that plant is able to buy its
mlk for less than Class IIl, whether it's through a
di scount, through over-base assessnents, or it's a
non- pool pl ant.
We cannot nmake that sane concl usion about the
plant's profitability, can we?
A No.
MR MLTNER (Okay. Thank you. That's all |
have.
THE COURT: Further cross other than AMS?
CRCSS- EXAM NATI ON
BY Ms. VULIN:
Q Hello. | just wanted to follow up on the 6.1%
return on asset issue that M. MIltner raised.
Wuld you mnd pulling that table back up for us?
| guess it is Figure 1, please.
| worry there was a | ack of precision, probably on
my part, in our first discussion, so | just want to

clarify a few things.
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So the 6.1% is it return on asset that --

A Correct.
Q -- is that the ternf? Ckay.
The 6.1% that is that bolded line --
A Yep.
Q -- you have here?
A. That is the whatever color green, black, whatever

color that is, that goes above 5%t here.
Q So your Y-axis percentage here is the rate of
return, correct?
A Yes.
Q And the zero there that we see, that line is, you
know, | argely bel ow nost of your graph, correct?
| can phrase that nuch better.
The rate of return on assets only di ps bel ow zero
for one year, correct?
A Yes.
Q And that was it |ooks Iike 2009 during the

recessi on?

A Yes.
Q So other than that one year, the average return on
i nvestnment -- or return on assets was positive for the

entire period?
A Yes.
Q Ckay. It's just that at certain tinmes it dipped

bel ow what you believe the optimal or mninumof 6.1%

A. Well, it -- | nean, that was the average, so, yes,
it was below that. You know, | don't know how t hese --
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well, these are distributed reasonably normally, actually,
over tine.
But if -- you know, if you |look at, for exanple,

2002 and 2003, you know, that was on the order of 1% each
of those years, and that's returns to all of the unpaid
factors, including unpaid |abor, managenent, and capital.
So, you know, when -- even at 6% nost firns are not going
to be super happy with that kind of return.

Q And are you aware fromthe real world there are
any problens -- in your experience are dairy farners
experienci ng problens wth obtaining | oans because of what
you believe is lower return on assets?

A Vell, the rate of return on assets would be
correlated with some of the other measures that | talked
about, although not perfectly. Lower rate of return on
assets would be one of the factors that the | enders would
consider. And soin -- soit's possible. |t depends on
the situation. And -- and as | said, the first thing that

happens is you are borrowed capital gets nore expensive.

Q But have you seen that happen?
A Yes.

Q In terns of obtaining | oans?
A Yes.

M5. VULIN. Thank you. No further questions.

THE COURT: Further cross other than AMS?

Seei ng none.

M5. TAYLOR: W' re having a separate question, and

| m ssed what ever --

TALTY COURT REPORTERS, INC. 3090

taltys.com - 408.244.1900

Sept enmber 11, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE COURT: You didn't mss a thing.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good nor ni ng.
A Good nor ni ng.
Q Thank you for comng to testify today.
A coupl e of questions, I'll try to get through the
weeds first, and then ask for big picture questions.
So on page 2 of your statenment, under dairy farm
profitability, you define ROA as operating profit divided

by total farm asset value, but the equation says average

farm asset value. |'mwondering if that is the sane or --
A. It is the sane. It's neant to be average total
farm because, typically -- okay. So asset value, |ike any

weal th neasure is, is a snapshot at a point in tine. And
typically with these farns we have begi nning asset val ue,
fromthe begi nning bal ance sheet, and an ending one. |If
you had ot her ones throughout the year, you woul d average
themover that. So usually it is a beginning plus ending
divided by two to get average. And only the farm assets,
not -- not the house, not the car, not -- so we're trying
to figure out how the farm busi ness is performng.
Q Ckay. Thank you

And the talk of the 6.1% ROA, and you say it's not

| evel of profitability, which many industries would be

confortable with. And |I know you had a previous question

about, well, what would be confortable for dairy, and it
depends is basically, | think, what your answer was.
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But taking it a further step back, other

i ndustries, you know, what -- what are their benchmark
ROAs?

A 12 to 15.

Q Ckay.

A | mean, you know, like -- but part of it is just

how nmuch capital is required to be a farmtoday. You
know, 80% of the asset value in US. agriculture is |and
val ue. That would not actually be true of a typical dairy
farm It would be a little less than that because there's
so nuch in facilities and machi nery and equi pnent, and so
on and so forth. But the Walmarts of the world have a | ot
of asset value but not relative to their sales, right?
So, you know, Wal mart would not settle for 6% rate of
return on assets.

Q Ri ght.

A. They are turning -- they are generating nore sales
per dollar of assets.

Q Ckay. Thank you

On your chart on page 4, and | -- | know -- |
think you just answered ny question, but | was thinking
about ny question, and | didn't hear your full answer. So
"1l ask it again. O asked by Ms. Wulin, and | think you
answered it.
But unpaid famly | abor, where is that accounted

for or not in these nunbers?

A It is not.

Q Not at all?
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A No.
Q Ckay.
A. No. No, there's a return to managenent that we

put in as a mnimum surcharge. And so sone of these farns
are going to have very little or none unpaid famly I abor,
sone of themare going to have a lot. And that's kind of

part of the difference that you see, right, when you | ook

across farmsize for dairy farns.

And one of the things that is unique about dairy
farms is that there's alnost no part-tine farns. Right?
So lots of commopdities in U S. agriculture, the snall
farnms would be typically part tine for hobby, and that's
fine, good for them Right?

But it's -- | nean, | have known two part-tine
dairy farns in ny life, and one of them the poor guy had
a heart attack, so -- from you know, getting up every
norni ng and m | king and then going to work and com ng hone
and doing it. So you just don't see part-tinme farns.

Q Ckay. Thank you

| did have a question. | wanted to |ook at the
chart you have on page 4, Figure 1, and then flip to the
Figure 2 on page 7.

So Figure 1 is New York dairy farms.

A Yes.
Q And Figure 2 is Wsconsin and M chi gan farmns.

And we're curious just why the ROA, if | conpare
the two, it seenms |like New York was a |l ot nore volatile

over time than Wsconsin and M chigan, and |'mj ust
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curious if you mght expand on why that m ght be.

A. Part of that is scale, because | have got asset
turnover on Figure 2, and asset turnover is up there in
the 40th percentile range. So if we chopped that off and,
i ke, capped it at 20, which | can easily do for you,
there would be nore relative volatility. So I think
that's a big part of what you are seeing there.

And we also didn't have the last five or six years
on there, which there was a couple of ups and downs. But
| can put themon the sane scale, but nostly it's vertical
scal e.

Q Ckay. Geat. Thank you.

On page 5, in the paragraph that begins right
after the equations you have there, this is just a
techni cal cleanup question. You have OPM equals OPMti nes
ATO

| s that supposed to be a different --

A. That is supposed to be ROA, yes. | found a nunber
of typos since | sent this in.

Q We have all been there.

A Vel l, hopefully | can resubmt something that's
cl eaner.

Q Certainly.

On the Table 3, which is on page 14, the chart
t hat we have been discussing, on the m |k marketing cost
line, there's a big junp between 2021 and 2022. |'m
wondering if you could maybe illum nate why we m ght see

such an i ncrease.
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A. That's a good question. Jason Karszes is the one
that | work with on this and does a really good job
putting this together, and we were just having a
conversation about breaking out these mlk marketing
costs. And, in fact, he's probably working on it today.

My sense is the two biggest drivers -- so it goes
from $1. 34 hundredwei ght to $1.69. That was nostly the
over-order -- or no, not over-order -- over-base or
two-tiered pricing and market adjustnent costs that went
in there, which also to sone extent probably refl ected
fuel cost because -- so, you know, hauling costs have gone
up because of fuel costs, but not only that -- at the farm
| evel, but if the co-op had to go further to find a hone,

t hat woul d have been in those market adjustnent costs.

Q Ckay. And that other -- that's also where you say
the reblends for, say -- that account for manufacturing
| osses woul d be, showing up in that narket adjustnent?

A Correct. Yes.

Q Ckay.

A. Well, | can -- | nean, not that it does us any
good today, but we're going to break that down nore here.

Q Ckay.

And then does the 13th check for co-op nenbers
show up anywhere on this chart?

A We put it into the price, into the revenue. It is
in the revenue. So the -- it would show up -- we do the
accrual adjustnent, so it wll showup in the mlk price

once we adjust for that.
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Q In the gross mlk price?

A Yeah. And total revenue would include that and
gover nnent paynents and, you know, crop sales and things
of that nature.

Q That's ny other question. The governnent paynents
show up down t here?

A Yes.

Q Ckay. And might that explain sone of the |arge
increase in total revenue between 2021 and 2022 as wel | ?

A Yes.

Q Now, | want to take a step back since you have
been doing this kind of -- | won't ask you any
hypot heticals. | wll ask you questions hopefully based

on your observations over time of doing these
profitability studies.

A Ckay.

Q Can you tal k about -- and we have heard a | ot of
testinmony on the inpact the | ower Make Al l owances have had
on co-op nenbers and the market adjustnents as they show
up i n your tables.

So can you tal k about how you have seen
di fferences between co-op nenbers maybe in their mlk

check versus i ndependent shippers who woul dn't have those

mar ket rebl ends on their check? | mean, have you observed
t hat ?
A. There are sone years when you observe what seens

to be bigger variations fromfarmto farmin the net mlKk

price they receive at the end. Yeah. | nean, it shows
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up, definitely.

Q Ckay. And then while you are doing these as wel |,
and | know Dr. Bozic asked sone questions on risk
managenent, but can you tal k about how you have seen over
time dairy farners' use of risk nmanagenent and nmaybe does
it depend on their size and -- | nean, | just -- you know,
we' re having questions -- getting testinony on the inpact
of inplenmenting any changes on ri sk managenent positions
for dairy farnmers. So we have been trying to ask a | ot of
guesti ons about how does this really -- how would this
really inpact them etcetera. | was wondering if you
could just add sone thoughts on that.

A. Sure. So as | said, we did a -- ten years ago, it
was better than ten years ago, we did a big -- fairly big
national survey of dairy farmers using risk nanagenent,
both on the mlk side and the feed side. And what we
found was that about 15 to 20% were using it semi
regularly or regularly, and a lot of the feed side risk
managenent actually goes along with tax nmanagenent because
you can prepay feed if you are doing cash basis incone
t axes.

But the biggest inpedinent was | ack of know edge,
and along with that, |ack of nanagenent tine. And, you
know, so ny sense is in addition to kind of econonm es of
size in mlking cows, there's also -- beyond the cost
benefit, there's -- there are benefits to having a
managenent team

So we have a different survey, nore recently,

TALTY COURT REPORTERS, INC. 3097
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

where we | ooked at how the nmanagenent tine on a dairy farm
was all ocated. And on the bigger herds w th nmanagenent
teans, they could allocate 10 to 15% of the tinme to
financial and risk managenent, and on the smaller -- you
know, the snmaller herds where it was perhaps one operator
or two, you sinply can't specialize |ike that.

So there's abilities -- so when | was a kid, if
sonebody was com ng back to the farm you know, maybe the
two or three kids would cone back to the farm and they
would -- or they wouldn't cone back to the farm they
woul d buy a farmnearby and the famly woul d maybe operate
three farns and do sone things together.

And ny sense is that in recent years it is |ess
likely to be that and nore likely to be that the kids cone
back to the hone operation, and the honme operation grows,
and you get a managenent teamthen of five or six people
where you can, you know, put tinme into it, because there
is definitely a |l earning curve on this risk nanagenent.

And, you know, dairy co-ops and ot hers have --
well, USC had a dairy options pilot program | don't know
if you guys renenber this. It was 2002, so it is getting
old now. But | renenber doing that around the state of
M chigan, to teach farnmers -- the whole idea was to
subsi di ze their options trading to incentivize themto do
it and learn about it.

And so, you know, at the current -- the other
thing that's happened is there's a lot nore liquidity in

the futures market, right, than there used to be. There

TALTY COURT REPORTERS, INC. 3098
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

used to be -- especially you didn't know if you were goi ng
to get a trade done, and now you don't worry about that
nearly as much on nost of the dairy commoditi es.

But | think the big thing is the ability to put
the time in and -- you know, froma risk managenent poi nt
of view-- and | do a | ot of producer neetings. One of
the things that I amtal king about there is specifically
aimed at risk managenent.

And | understand that there's sone overl ap between
doing this for risk managenent, but | don't want to | ose
noney doing it. But if you are consistently doing it, you
know, a |ot of farnms have found that it's very useful for
t hem and so, you know, do you have the tinme, do you have
the -- to allocate to that, and, you know -- and do it
consi stently.

Q So of the farns that you have observed using those
tools, do you have any guess on how far out they look to
lock in positions? |'msure there's a range but --

A. Well, ny personal opinion is that the best place

to be is nine to 15 nonths out. That you have enough tine

value to make it worth -- although it's nore expensive,
you pay for the tine value -- but, you know, in the
nearby -- well, the nearby, it is just -- there's not as

much time value, there's not as nuch volatility.

The futures market is really bad at predicting big
turns either way. | nean, if you look at it froma
financial point of view, the dairy futures market is

efficient and unbiased in the long-term but it msses big
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t urns.
Which is kind of the whole point. R ght? |If
you -- if you -- and if you are in a farm financi al

situation where you can't be resilient enough to nmanage

t hrough a big turn, then, you know, those tools are -- are
usef ul .
Q Ckay.

M5. TAYLOR. That's it from AMS. Thank you.
THE W TNESS: Thank you
THE COURT: Anything further from anyone ot her
than redirect?
Redi rect.
M5. HANCOCK: Thank you, your Honor.
REDI RECT EXAM NATI ON
BY M5. HANCOCK:
Q | want to start -- | just have a couple of
foll owup questions. | want to start with M. MItner was

tal king with you about the anount of naybe continuity in

the farns that had changed over tinme and -- that's been in
your survey. | think you actually talked with Ms. Vulin
about that as well, saying that sone of the farns that you

have surveyed or that you have included in your
statistical historical data are not the sanme ones that you
have t oday.
Do you recall that?
A Yes.
Q For those that you are no |longer serving, is it

fair to say that a good percentage of those have just gone
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out of business or are no | onger farm ng?

A Most of them

Q And so for those that are represented in your nost
current years for data, those have been the ones that have
been able to successfully weather the downturns?

A Correct.

Q And so does -- is it fair to say then that the
nunbers that are reflected nost currently show those farns
that are over the historical data collection than the ones
t hat have been the nobst successful, and so the nunbers
woul d be nost favorabl e keepi ng them throughout the course
of your historical data collection?

A Yes.

Q Ckay. Do you have a nane for that?

A. Well, | nean, there's a survivorship bias that we
have. | nean, these data are not statistically
representative as we went through. And it's certainly
possi ble that over tine the bias is -- | nmean, so the
farms that | eave the Farm Busi ness Summary tend to either
exit, which is nost of them or sone of themgrow to the
poi nt where they are big enough where they nove with -- to
have a full-tinme accountant or sonething and don't have as
much use for participating in our program

Q Ckay. So the farns that are reflected over the --
you have between 2013 and 2022, they just becone nore
successful over tinme?

A. The ones that are still there, yes.

Q Ckay. You -- let's see. You also had sone
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guestions from M. Rosenbaum about Federal Order
regul ati on | anguage.
Do you recall that?
A Yes.

Q And you -- first off, you are not here to be a

wthess to testify as an expert on Federal O der |anguage;

is that fair?
A That's fair.
Q Ckay. But to the extent that you are talking

about the financial inplications as it pertains or should

be considered by USDA in applying that |anguage, | want to

tal k about it in that context. And one of them was
sone -- | think Dr. Bozic was asking you about if -- if
there was a governing principal that increasing

Make Al l owances too high could result in too much or an

over production of a product, that that could create sone

di sorderly narket situations.
Do you recall that?
A Yes.

Q And -- and you understand that National MIk and

| DFA have both put forth sonme proposals with respect to
i ncreasi ng Make Al |l owances?

A Yes.

Q And | DFA' s proposal has a tenpered approach for
year one but then automatic increases that by year four
would allowit to get to 100% of what it contends to be
t he Make Al |l owance.

Do you know t hat?
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A Yes.

Q And so if we're tal king about what the estinates
are for increases, would you agree with ne that having an
automatic i ncrease over four years to get to 100% nunber,
that that has a nmuch greater I|ikelihood on your
probability scale of being too high of a Make Al |l owance?

A. Well, it would certainly have a higher probability
than if you didn't change it.

Q And in your questions with Dr. Bozic, he had asked
you about probabilities versus possibilities, or he had
actual |y asked you about possibilities, and you kind of
chuckled. But | want to nmake sure that the record is
cl ear.

Wien we're tal king about possibilities, is it fair
to say in your world that nearly everything is a
possibility?

A Yes.

Q Ckay. And -- but when we | ook about -- when we
| ook at statistically whether sonething is nore likely or
not, it is nore valuable for us to know when sonething is
actually nore likely to occur than not; is that fair?

A That's fair.

Q And so when we | ook at whether -- at Nationa
M I k's proposal and IDFA's proposal, is it fair to say
that | DFA' s proposal has a nuch greater |ikelihood of
creating a situation where Make Al |l owances are too high
than National MIKk's proposal which would allow for an

i nteri mapproach and then the collection of real nandatory
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audited survey data that woul d be based on the actua
Make Al | owance?

A Yes.

Q And then, finally, M. Vulin canme back up a few
nonments ago and showed you back your graph on -- | think
that it's Figure 1 on ROA --

A Yes.

Q -- and that you have charted?

And she said that -- she had you acknow edge t hat

in year 2009 was the only year that it fell below zero on
your ROA

Do you recall that?

A | do.

Q You're not saying that that's the only year that
dairy farns were not profitable under your survey; is that
right?

A. Well, no. | nmean, so it -- it -- no. The rate of
return on assets there is the return to the unpaid
factors, and none of these farns have no unpaid factors.
So, you know, the investnent that goes into the |and, the
facilities, the capital that could be doing sonething
el se, you know, it needs to earn a return or it needs to
find a better use.

So it doesn't have to be -- | nean, 2009 was
catastrophically bad. Wat happened in 2009 was t hat
people m |l ked cows 365 days a year and paid for the right
to do it. But hopefully that was a once in a |ifetine.

Al t hough every tine | say that was a once-in-a-lifetine

2023
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activity, shortly sonething happens that teaches ne that
that wasn't the case.

Q Fair enough

And then one thing on Table 3 that | want to nake
sure that we have clear. Do you know, when we were
tal king about the mlk hauling cost, and you have
enunerated a nunber of itens that would be put into that
category, do you know what percentage -- and we coul d take
2022 as an exanple year -- but do you know what percentage
of those mlk marketing costs are represented by -- or are
haul i ng costs?

A. Of the top of nmy head, no, but | would guess nore
t han hal f of that.

Q Ckay. And has that consistently becone a higher
per cent age over the course of the tine that you have been
tracki ng those nunbers?

A. Has the hauling cost consistently? No, the
haul i ng cost | would say has consistently gone down.

Q As a percentage of --

A As a percent of this total, because other costs --
at the beginning of this tinme period, we weren't finding
things |i ke the over-base deductions and two-tiered
pricing systens and market adjustnents |ike what we have
had in recent years.

Q And so while we know that over tine the actua
nunber of hauling costs have actually increased, the
haul i ng percentages as a total percentage of the mlKk

mar keti ng costs has gone down?

TALTY COURT REPORTERS, INC. 3105

taltys.com - 408.244.1900

Sept enmber 11, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A Correct.

Q Ckay.

M5. HANCOCK: That's all | have. Thank you, your
Honor .

W woul d nove -- or thank you, Dr. WlIf.

And, your Honor, we would nove to admt
Exhi bit 169.

THE COURT: M. Rosenbaum thinks you have opened a
door .

M5. HANCOCK: Ckay.

MR. ROSENBAUM | know so.

RECROSS- EXAM NATI ON
BY MR ROSENBAUM

Q Steve Rosenbaum for the International Dairy Foods
Associ ation agai n.

Let nme start with sort of the |ast set of
guestions. | think you have testified that to the extent
that there are what |'ll call base/excess plants or things
of that nature, those are reflected in your statistics; is
that correct?

A Yes.

Q And you know what | nean by -- a base/excess plant
is where a co-op will say to a farner, for a certain
guantity of mlk, we'll pay you X, but if you go beyond
that, we're going to pay you |l ess, correct?

A Correct.

Q And that's sort of nmeant to be a disincentive to

i ncrease production, correct?
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A It is.

Q And the statistics you collect, they cover farners
that are nenbers of a nunber of different cooperatives, or
what ?

A Yes.

Q Ckay. So can you provide us -- do you have any --
know how many different cooperatives your statistics
cover, even a rough nunber?

A Hal f a dozen.

Q Ckay. And of those half a dozen, how nany of them
currently are operating these base/excess plants; do you
know?

A | can't -- | know at |east one, but it -- it
varies. So | can't give you a definitive answer. Sorry.
Q It varies in that sone of them have had themin
t he past but don't right now, and sone have themri ght

now?

A Correct.

Q Ckay. So now getting back to the probability of
risks.

If -- if -- if it's National MIk's own position
t hat Make All owances are currently | ower than cost of
production and that their proposed increase is not
i ntended to cover the actual cost of production, does that
suggest that our current situation is one in which

Mbke Al |l owances are too | ow?

A. It m ght suggest that.
Q Yes. And so if thereis -- was a -- if you wll,
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arisk at being too low and a risk at being too high,
we're pretty nmuch guaranteed that we are in a situation
where currently the risk is one that is fulfilled, and
it's too low, correct?

A Possi bl y.

Q Ckay. And are you aware that we wll be
presenting evidence as to what survey evidence suggests is
t he actual cost of production? Are you aware of that?

A Yes.

Q And you are aware that we are asking for

Make All owances to be increased only to that |evel,

correct?
A. | understand that at least in the first iteration.
Q Ckay. Well, are you aware that our entire

four-year stairstep is intended to bring us to
Make All owance that are equal to what the 2022 costs of

production are?

A Yes.
Q Ckay.
MR. ROSENBAUM That's all | have, your Honor.

THE COURT: Any re-redirect?

MS. HANCOCK: Your Honor, we would nove to admt
Exhi bit 169.

THE COURT: Seeing no objection, Exhibit 169 is
entered into the record.

(Thereafter, Exhibit Nunmber 169 was received

i nto evidence.)

M5. HANCOCK: Thank you, Dr. Wl f. Appreciate
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your tine.
THE W TNESS: Thank you.
M5. HANCOCK: Catherine de Ronde is our next
W t ness.
CATHERI NE de RONDE,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q By three m nutes, good norning, M. de Ronde.
A. Good norni ng.
Q Thank you for being here today.
Wuld you mnd stating and spelling your nane for
t he record?
A Yes. M nane is Catherine de Ronde,
CGCAT-HERI-NE, DE, RONDE
Q Is it a capital Rin your |ast nane?
A. It is a lower case D and a capital R
Q Ckay. Would you provide your business mailing
addr ess?
A. 40 Shattuck Road, S-H A-T-T-U C K, Andover,
Massachusetts, 01810.
Q Thank you.
Did you provide witten testinony on behal f of
National MIk that we have identified as Exhibit NWPF-207?
A Yes.
MS. HANCOCK: Your Honor, | believe we're at
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Exhibit 170 for identification.
THE COURT: That's what | had. So marked.
(Thereafter, Exhibit Nunmber 170 was narked
for identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q Ms. de Ronde, would you provide us with your
t esti nony, please?
A Happy to.

| egislative affairs for Agri-Mark, Incorporated. |'l]
refer to us as Agri-Mark from here on out.

| have been with the cooperative for six years,
three in ny current capacity and three as the

cooperative's economst. M responsibilities include

wor ki ng on state and federal |egislation affecting
Agri - Mark nmenbers.

Prior to joining Agri-Mark | worked as an
agricultural econom st with the Massachusetts Depart nent
of Agricultural Resources. Wile at the Departnent, |
wor ked with the variety of agricultural industries, nost
notably the dairy industry. | have a Bachelor's and
Master's degree in environnental science and resource
econom cs fromthe University of Connecticut.

Agri-Mark is a dairy cooperative --

M5. TAYLOR:. Excuse ne. Can you slow down a

Thank you for allowing nme to speak with you today.

| am Cat herine de Ronde, vice president of econom cs and

wat ching dairy market trends, forecasting mlk prices, and

r TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

3110



http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

little bit for the court reporter?

THE WTNESS: Yes. | was trying to be aware of
that, but | guess unsuccessfully.

Agri-Mark is a dairy cooperative owned by
approximately 550 dairy farmfamlies in New Engl and and
New Yor k.

Qur nenbers are pooled in Federal Order 1. Qur
cooperative has been marketing mlk for dairy farnmers
since 1916 and has headquarters in Andover, Massachusetts
and Waitsfield, Vernont. Qur farmfamlies supply nore
than 3.2 billion pounds of mlk annually that we use to
make our award-w nni ng Cabot branded cheeses, dairy
products, and ingredients.

Agri-Mark operates three cheese manufacturing
facilities located in Cabot, Vernont; M ddlebury, Vernont,
and Chat eaugay, New York. These are pool ed supply plants.
In addition to cheese, the M ddl ebury, Vernont, plant also
produces val uabl e whey proteins that are narketed around
the world. Agri-Mark al so operates a butter-powder
facility in West Springfield, Massachusetts, that is a
non- pool ed supply plant. Lastly, Agri-Mark supplies fresh
fluid mlk to the region’s largest dairy processors.

My testinony today is on behalf of Agri-Mrk and
our 550 farmfamlies. MIKk pricing is front and center
for our farnmers, particularly given the market volatility
of the past few years. W thank USDA for granting this
hearing and for the opportunity to testify today.

Agri-Mark, along with 15 other dairy cooperatives,
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served on National M|k Producers (NVPF) Task Force
focused on Federal M Ik Marketing Order nodernization
(FMMO) over the past many nonths and nearly two years now.

Agri-Mark is in support of all aspects of the
conpr ehensi ve NMPF FMMO noder ni zati on proposal. M
testi nony focuses on our support of Proposal 7 submtted
by NMPF to update the FMMO Make Al |l owances in each of the
conponent price fornul as.

O all the nodernization pieces the NWF Task
Force revi ewed, updating Make Al |l owances was by far the
nost chal l enging topic. The Task Force spent nonths
eval uating different data sources and nethods to update
the cost data we had. Despite the challenges, it becane
apparent quickly that the dairy industry needs a new,
consi stent, and accurate nethod to collect robust cost of
processi ng dat a.

FMMOs are intended to neet several objectives,
i ncl uding pronoting orderly m |k marketing. Through end
product pricing, raw mlk prices are determned via a
series of economc fornmulas. |If any aspect of those
econom c formulas is not reflective of the marketpl ace,
the resulting calculated prices will be unsuitable, and
di sorderly marketing nmay occur.

This may be easiest to illustrate using
Make Al |l owances, which were | ast updated in 2008 using
2006 cost of processing data. Wile the FMMO
Make Al l owances have renmai ned fixed, actual manufacturing

costs have increased over the past fifteen years,
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resulting in overval ued FMVO pri ces.

| npact ed manufacturers are forced to solve for
this with individual solutions. However, solving for Mke
Al | owances at the manufacturing | evel, versus the FVMMO
| evel, creates discrepancies in producer pay prices within
t he sanme marketplace. |Increased costs of manufacturing
nmust be addressed t hrough FMMO Make Al | owances now and
often in the future to correct for cost discrepancies and
mai ntain orderly markets.

Agri-Mark supports NWPF s legislative efforts to
provide USDA with the authority to conduct mandatory and
audi tabl e costs of processing surveys every two years.
Granting USDA this authority legislatively will provide a
robust, accurate, and tinely source of processing cost
data for the industry to eval uate.

Heari ng requests can be nmade if the survey data
suggests Make Al l owances may be unrepresentative of actual
processing costs. In the absence of this data,
mai ntai ni ng accurate FMMO pricing is a challenge. Wth
w despread industry support for this effort, we are
confident that this authority wll be granted.

Wth published, audited processing cost data
derived from mandat ory surveys, the industry will be much
better positioned to nake educated deci sions on
Make Al l owances in the years to cone.

However, current Make Al |l owances are extrenely out
of date, and the industry needs an interimfix. W cannot

wait. The sense of urgency is w despread, but
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particularly crucial to cooperatives wwth Cass Il and

Cl ass IV manufacturing assets. These cooperatives,

i ncluding Agri-Mark, struggle to maintain profitability
whi | e payi ng nmenbers m ni rum announced m |k prices. These
cooperative nenbers face financial burdens beyond those

wi t hout manufacturing assets. An interimfix is required
to return to orderly markets.

Agri-Mark supports NVPF' s proposal to increase the
Make Al |l owances incorporated within the conponent price
formul as as foll ows:

(1) Butterfat, from $0.1715 to $0.21 per pound of
butter:

(2) Nonfat solids, from $0.1678 to $0. 21 per
pound of nonfat dry mlKk;

(3) Protein, from $0.2003 to $0.24 per pound of
cheddar cheese;

(4) And lastly, other solids, from$0.1991 to
$0. 23 per pound of dry whey.

These nunbers represent per pound increases of
$0. 0385 for butter, $0.0422 for nonfat dry mlk, $0.0397
for cheese, and $0.0309 for dry whey.

Agri-Mark supports Proposal 7 submtted by NVPF
Agri-Mark acknow edges, as does NWPF, that froma pure
manuf act uri ng perspective, the proposed Make Al |l owances
are not adequate and will not cover the full increase in
costs of processing Agri-Mark and many other Class Il and
G ass |V manufacturers have incurred since 2008.

These increased costs, instead of being captured
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in a Make Al |l owance, are transferred to nmenbers via | ower
returns and pay price adjustnments. Further, they styme
cooperatives' ability to invest in the future.

As a cooperative, we nust bal ance the financial
needs of our manufacturing assets and nenber pay price
inplications. The results froman overdue change in
Make Al l owances will be dramatic in and of itself.

Agri-Mark views Proposal 7 as the first step in
the right direction, providing some financial relief to
manuf acturers, while ensuring a reasonabl e producer
inpact. Paired with a legislative fix to conduct future
costs of processing studies, Agri-Mark holds that this
two-step approach is the best for the industry at | arge.

O her NMPF witnesses have testified to the
nunmer ous data sources eval uated by the NVMPF Task Force
over the last nearly two years. Those include studies by
Cornell University, the California Departnment of Food and
Agriculture, and the University of Wsconsin.

Each have its |limtations, but all show a clear
trend. Manufacturing costs of butter, nonfat dry mlKk,
cheddar cheese, and dry whey have increased since 2008.
NVPF and ot hers have conducted trends and regression
anal ysis on these costs and have reached the sane
concl usi on.

An anal ysis of Agri-Mark's cost of manufacturing
tells a simlar story. Costs of processing across our
four plants have increased on average 20% si nce 2008.

| ncreases are found across all cost categories. Mbst
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recent and notable are increases in cost of insurance,
manuf acturing | abor, and benefits, and repair and
mai nt enance.

Agri-Mark has made investnments in our plants to
i nprove efficiencies and reduce costs of processing;
however, these noted increases are in categories that are
| argely market-driven and outside of our control.

For instance, insurance prem uns have increased
tremendously in response to general conditions in
i nsurance markets. Regarding repair and nai ntenance, we
continue to spend noney to upgrade and keep our plants
goi ng; however, increases in supplies and | abor are nore
expensive. Lastly, labor is critical to our operations
and continued investnent in our enployees is essential.
Costs of |abor and benefits nust be conpetitive and nove
with the [ ocal markets.

Qur three cheese plants produce cheddar cheese, in
a m x of 40-pound bl ocks and 640- pound bl ocks. Cheese
produced is sold as a m xture of branded and commodity
cheese, through a conbination of retail, private |abel,
and foodservice channel s.

Qur M ddl ebury, Vernont, plant processes all the
whey generated by the three cheese plants, and produces
dry whey, whey protein concentrates, and whey perneate.

Costs of processing vary by plant, based on pl ant
vol unes, efficiencies, and product mx. On a weighted
average Class Il basis, these three plants have seen

costs of processing increase 23% si nce 2008.
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Qur butter/powder plant in West Springfield,
Massachusetts, produces retail, private |abel, and
foodservice butter, as well as comodity nonfat dry mlK.
Cost of processing have increased 17% on a Cass |V basis
si nce 2008.

It is worth noting that our West Springfield
facility has a long history of balancing mlk in Federal
Order 1. In recent years, as the Northeast has becone
long in mlk and Class | utilization has decreased, this
dynam ¢ has shifted.

Today, West Springfield often runs at full
capacity. In the future, however, as additional capacity
comes on, we expect West Springfield to return to its
critical function of bal ancing the Northeast market.
Wil e we recogni ze the essential role this plant has to
the region, we also are keenly aware that it is a service
that cones at a higher cost of processing to Agri-Mark and
its nenber-owners.

In summary, all data sources point in the sane
direction, manufacturing costs have increased since 2008.
Today’ s Make Al |l owances are inadequate for all four
comodities and are leading to disorderly marketing
condi ti ons.

Agri-Mark supports Proposal 7 submtted by NVPF
because it strikes the right balance of addressing the
needs of manufacturing plants and producer pay price
inplications, in a way that mnimzes disorder in the

mar ket pl ace.
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Agri-Mark is supportive of the two-step approach
NVPF has outlined in its proposal to update
Make Al | owances:

(1) Provide an interimincrease to alleviate the
acute problens and di sorderly nmarket conditions created by
the current, clearly insufficient Make Al |l owances;

(2) Enact the authority for the Departnent to
conduct mandat ory, auditable plant processing cost
studi es, conduct such a study under that authority, and
present the resulting data to the industry, which wll
enable interested parties to nmake requests for further
Make All owance adjustnents on the basis of proper and
adequat e dat a;

(3) Continue to conduct and report plant
processi ng cost studies regularly and systematically under
the sanme | egislative authority and nmandate.

The i nmpact of increasing Make Al |l owances on
producer pay checks is well known. Agri-Mark does not
take this inmpact lightly. Likew se, the financial stress
of outdated Make Al l owances on cooperative profitability
is well known. Agri-Mark nenbers have invested in their
cooperative and manufacturing capacity for over 100 years.
We | ook forward to continuing this |egacy.

BY Ms. HANCOCK:
Q Thank you, Ms. de Ronde. | want to -- just a
coupl e of questions here.

You and a dairy farnmer that testified earlier

today that also sits on your board, and you heard sone
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guestions that were posed to himabout this 20% i ncrease
in your cost of production since 2008.
Do you recall that?

A. | do.

Q And -- and did you help collect the nunbers and
report the nunbers of that 20% i ncrease?

A. | was part of the teamalong with our finance and
accounting teamthat | ooked at that nunber.

Q Ckay. The nunbers that you have acknow edged on
page 2 of your testinony that align with National MIk's
proposals, those are all approximately a 20% i ncrease to
the current Make All owance; is that right?

A. | don't have that math in front of ne, but they
are pretty close to that 20% mark

Q Ckay. And that aligns with the 20% i ncrease that
your entity has experienced since 2008; is that accurate?

A. That is correct. But | will clarify that that 20%
is an average over all four of those commopdities. So on
average, we align at that 20% but on a
cat egory-by-category basis there are sonme di screpanci es.

Q Yeah. And so you have sone product |ines that

wi |l have an increase that's greater than 20% and sone
that will be |ower than that?
A Correct.

Q And you are able to nake busi ness decisions as you
continue to operate your business over those years, as to
whi ch product |ines you want to enphasize or sone product

lines that you m ght want to de-enphasize, based on your
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own profitability analysis; is that right?

A That's correct.

Q And that profitability analysis would take into
account that cost of production for Agri-Mark's business?

A It woul d.

Q And during that sane tine, you have been able to
have sonme pl ant inprovenents that you have inplenented in

your various plants?

A Yes.

Q And ot her -- other inprovenents that -- where you
have been able to create new lines for your production as
well; is that right?

A That's correct.

M5. HANCOCK:  Your Honor, | would offer
Ms. de Ronde for cross-exam nation at this tine.
THE COURT: Yes. Cross?
MR. ROSENBAUM  Shoul d we break for |unch, your
Honor ?
THE COURT: Ckay. W've got this w tness up.
Let's cone back in an hour, at 1:15.
(Whereupon, the lunch recess was taken.)

---000- - -

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2023

3120


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

MONDAY, SEPTEMBER 11, 2023 - - AFTERNOON SESSI ON
THE COURT: | think we introduced this w tness,
mar ked her statenent with an exhibit nunber, and |I'd asked
if there was cross-exam nation.
M . Rosenbaum
CRCSS- EXAM NATI ON
BY MR ROSENBAUM
Q Good afternoon. Steve Rosenbaum for the
| nternational Dairy Foods Associ ati on.
| have sone initial questions relating to the
guestion of cost increases at your plants since 2008. But
before | even get to that, just to make sure the record is
actually clear, you are aware that Dr. Stephenson
publ i shed this year in 2023 a study of costs of
manuf acture in 2022, correct?
A Yes.
Q And did Agri-Mark participate in the survey?
A Ve did.
Q Ckay. So -- and as | understand it, you have four
pl ants in Cabot, Vernont, M ddlebury, Vernont -- and
Chat eaugay, is that how that's pronounced?
A Chat eaugay.
Q -- Chat eaugay, New York, and West Springfield,
Massachusetts, correct?
A Correct.
Q And when you are reporting on your cost increases
since 2008, you're covering all four of those plants,

correct?

TALTY COURT REPORTERS, INC. 3121
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Wien | reference the 20% that's covering all four
pl ant s.

Q Ckay. Now, am | correct that you did not, in
calculating the cost increases, limt yourself to the
products that actually are used to set mninmumm |k
prices; is that correct?

A. No. So the 20%is |ooking at cheddar cheese, dry
whey, butter, and nonfat.

Q Ckay.

A. We took our cost of processing in 2008 for those
four commodities, and we took the sane cost of processing
for these sane four commobdities in 2023, and that
difference is 20%

Q Ckay. And when you say you included butter, was
it all butter, or did you limt that to commodity butter?
A. So all of this would just be on commodity. So
anyt hing that we woul d have sold via brand woul d not be

i ncluded in that.

Q Well, | see you say you neke retail, private
| abel , and foodservice butter --

A Uh- huh.

Q -- at your West Springfield plant.

So were all of those categories included in the

cost survey?

A. The cost of -- yes.

Q And I'm-- let me be alittle nore specific.
A Sur e.

Q | really didn't nmean to say the cost survey.
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Were all of those kinds of butter included in
calculating the increase in cost of processing that you
are reporting in your testinony here in Exhibit 1707

A. So the cost of processing for butter in this
exanpl e, what we would have used for the cost would have
been in line with what we submtted with the Stephenson
st udy.

Q Al'l right. One second.

So | know there was testinony by your -- by the
previ ous Agri-Mark business as to material investnents
made in the -- I'mgoing to get this wong again, Chat- --

A. Chat eaugay.

Q -- Chateaugay plant as well as -- which he
qualified at $30 mllion.

Is that a correct nunber?

A That is correct.

Q And then he also nentioned an investnent in the
West Springfield plant, although he did not identify
exactly what that cost expense was.

s that right?

A Yep.

Q Ckay. So let's talk about the other two plants
first, which would be the Mddl ebury plant and the Cabot,
Ver mont, plant.

A Ckay.

Q Have you made significant investnents in those two
pl ants recently?

A. W -- not significant. And | think there's -- you
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know, there's sone definition around significant. Wen we
think significant investnents for our entire organi zation,

the two that pop out are the West Springfield and the

Chat eaugay.
Q Ckay.
A That's not to say that we haven't had snall er

investnents in those plants froman efficiency standpoint.

Q Ckay. So when it cane to Cabot and M ddl ebury,
how di d you cal cul ate depreciation for purposes of doing
your cal cul ations, or were they fully depreciated?

A. | was not involved in those cal cul ati ons, so |
don't want to speak to that specifically.

Q Al right. So then what about then the two plants
for which there were material investnents, Chateaugay and
West Springfield?

A Uh- huh.

Q Do you know how you det erm ned depreciation for
t hese plants?

A. So sane answer, | was not part of those
cal cul ati ons.

Q Just to ask, your answer may be the sane, but just
so we're clear, do you know whet her the people used GAAP
accounting or tax accounting or sonething el se?

A. | could make an educated assunption on that, but
for the record, | will not answer that because | don't
know for sure.

Q All right. And -- and do you know whet her you

i ncl uded an al |l ocated general adm nistrative cost in those
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nunber s?

A | believe that G&A was i ncl uded.

Q | don't see that nentioned specifically in your
t esti nony.

A It is not nentioned specifically, no.

Q Is it -- are you positive one way or the other

whet her it was included?
A. It was part of it.
Q Ckay. \What about energy?
A. Energy woul d have been included in that as well.
Q Ckay. But if | understand correctly, your
testinony remains that the current Make Al |l owances are
| ower than your cost of production, correct?
A On average, yes.
Q And if the Make All owances are increased to the

| evel that National MIKk is seeking, your costs of

production will continue to exceed the Make Al |l owances; is
that right?

A. For sone of our products.

Q Ckay. You nean for sone of the four products that

you have listed there?
Uh- huh.
Ckay. Are you wanting to tell us which ones?

No, |' m not.

o > O >

Okay. And what swi tching topics.
What -- what -- what activities does Agri-Mark
engage in that would tend to retard the gromth in mlKk

production by your farnmers, be it base/excess plants or
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t hi ngs of that nature?
A. As was nentioned this norning by our farner
Wi t ness, Agri-Mark does have a base/ excess programin
pl ace.
Q Ckay. And can you descri be the general contours

of that program --

A Yes.

Q -- with whatever specificity you are willing to do
t hat ?

A. Sure. So it is a base/excess program where we --

the intent of that is to manage our mlk volunmes wth the
capacity that we have both internally and within the, you
know, external marketplace in the Northeast.

Q Ckay. And is it fundanentally a system whereby as
long as the farnmer stays wthin his or her base production
| evel, he or she gets paid basically what 1'Il call a ful
price, and once he or she goes beyond that, he or she gets
a lower price, correct?

A That's correct.

Q And is the lower price sufficiently |ower that, as
a practical matter, it makes it difficult for the farnmer
to make any noney by producing that extra m |l k?

A Yes.

Q And is the goal basically to limt the farmer to
his or her base?

A. The goal is to disincentivize production beyond
t hei r base.

Q s it successful ?
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A It is successful.

Q Ckay. Al right. And so you, | think, probably
were here when | was asking sone questions to | believe
t he president of your --

A Chai r man.

Q -- the chairman of Agri-Mark about timng. So
"1l ask you those questions here.

Let nme just ask: You are on the National Mk
Producers Federation task force; is that right?

A Correct.

Q You personal ly?

A Correct.

Q Ckay. Was there -- do you recall discussion as to
if there was, in fact, legislative authority granted to
USDA to engage in nmandatory audited surveys, what the
timng would likely be by which new Make All owances coul d
be adopted based upon that?

A. Well, | think that the timng is probably anyone's
guess given that we would be putting that in the hands of
Congress to nake that progress in terns of timng. But |
t hi nk, as you know, our goal is to get that in the next
FarmBill, whenever that FarmBill may be.

Q But was there any di scussion you can recall about
the timng of next steps?

And let ne just lay out what we would see as the
next steps. You can dispute any of themif you w sh.
One is USDA woul d have to publish inplenenting

regul ati ons that would cover how they woul d conduct the
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expanded authority they would be given, correct?

A Uh- huh.

Q And the second is they would have to conduct the
survey, correct?

A Correct.

Q And they woul d have to gather the information and
perform what ever review or audit of the information they
t hought was appropriate before they actually published the
result, correct?

A Correct.

Q And then, and only then, would there be an
opportunity for anyone to request a hearing to consider
t he adopti on of new Make Al |l owances based upon those new
nunbers, correct?

A Correct.

Q And if USDA followed its nornmal practices, upon
receiving a request for proposal, they would
potentially -- they would potentially either turn down the
request or invite others to submt counterproposals by
sone specified point in tinme, correct?

A Correct.

Q And USDA woul d have a certain anmount of tine to
deci de what proposals to include in the hearing, correct?

A Correct.

They woul d put out a Notice of Hearing, correct?
Correct.

They woul d hold a hearing, correct?

> O > O

|I"'mfeeling alittle déja vu here. Correct.
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Q Déja vu
A Yes.

and the future.

Q And they would hold the hearing --

| said that already --

correct?

A. Correct.

Q They woul d potentially be an opportunity to

Sept enmber 11, 2023

|"mnot sure if

but they woul d hold the hearing,

correct the transcript once the transcript is published
sone days or weeks later, correct?

A Correct.

Q Briefs would then be filed by a certain date,
correct?

A Correct.

Q USDA woul d then issue a reconmended deci sion

unl ess soneone had submtted a request for an energency

deci sion, which could go in effect without a recommended

deci sion, and USDA could do that if it felt the criteria

were met for that, correct?

A. Correct.

Q And if it didn't have an energency deci sion
t herefore i ssued a recommended deci si on,

opportunity to coment on the recommended deci si on,

correct?
A. Correct.
Q A fina

A. Correct.

deci si on woul d be i ssued,

correct?

Q And then there would have to be a farnmer

r ef erendunf
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A Correct.

Q So during that entire tine period -- and this, of
course, presupposes we get the legislation from Congress
to begin with -- but during this entire tinme period,
processors woul d be operating under Make Al |l owances t hat,
according to your own testinony, even assumng they -- and
under a scenario they have adopted, a National Mk
proposal, not our proposal -- processors would be
operating under a scenario in which they would be
i ncurring cost of production materially in excess of the
Make All owances; is that right?

A. | believe so.

MR. ROSENBAUM Ckay. | think that's all | have.
Thank you.
THE COURT: Further cross for this wtness?
CRCSS- EXAM NATI ON
BY M5. VULIN:

Q Ashley Vulin, an attorney with the MIk Innovation
Goup. N ce to see you this afternoon

A. You t oo, Ashl ey.

Q "1l start wth just a couple of questions on the
base/ excess program

Do all cooperative nenbers of NVPF have a
base/ excess progranf

A. l"mnot -- | won't speak for other National MIk
processors.

Q Do you know of any cooperative nenbers of Nationa

M|k who don't have one, a base/excess progranf
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A "1l let others answer that. | don't want to
answer for them | don't know for sure.

Q And you raise in your testinony issues of
di sorderly marketing arising frominsufficient
Make Al |l owances.

Do you recall that?

A | do.

Q "1l specifically point you to page 3 under the
summary of your testinony. You say, "Today's
Make All owances are inadequate for all four commodities
and are leading to disorderly marketing conditions."

Do you see that?

A. Can you tell nme where on page 3 that is, please?

Q Yep. At the bottomunder "Sunmary." It's the
second sent ence.

A Yep.

Q Can you describe for ne, what are the disorderly
mar keting conditions occurring today due to insufficient
Make Al | owances?

A. When | think about the disorderly market
condi ti ons because of Make Al |l owances, when we -- you
know, so for Agri-Mark in particular, we know where
there -- where we have deficiencies. And we as a
cooperative are forced to react to that.

Wien we react differently than a neighbor, we're
put on a different conpetitive playing field than that
nei ghbor. And | believe it is the intent of the Federal

MIk Marketing Order to level the playing field and put

TALTY COURT REPORTERS, INC.
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all on an equal playing field, conpetitively speaking.
And if Agri-Mark's mlk checks need to be adjusted
differently than others because of how we operate in the
mar ket pl ace, | believe that that is disorder in the

mar ket pl ace.

Q And when you say in conparison to a neighbor, are

2023

you referring to anot her cooperative and farmer or another

pl ant ?
A. In that case | was referring to another
cooperative or plant.

Q And then you nentioned a few tines in your

testi nony that Agri-Mark acknow edges that NMPF' s proposed

Make Al l owances won't cover the full increase in costs of

processing for Agri-Mark, correct?
A Uh- huh.  Yes.

Q So how will those disorderly marketing conditions

cease to exist under NWPF' s pl an?

A. Yeah. So | -- this is a tricky one, a tricky line

for us to walk. But we are supporting the National MIk
proposal in its entirety because we feel that there are
mul tiple areas of the orders that are causing -- that
where there are discrepancies and there are causing

di sorderly markets. And Make All owance is the prine
exanpl e of that.

If we were just Agri-Mark, we would be going for

hi gher Make Al |l owances, okay, to cover us. But we operate

in a marketplace with a lot of farners outside of

Agri-Mark, and quite frankly, the National MIKk proposal

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

3132


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

takes into account that there are many other co-ops other
than Agri-Mark, and we are all in a very different place
froma Make All owance perspective. | think you heard | ast
week fol ks say that this was a conpron se anongst our
group, and that's a conprom se we're confortable with

But -- so | think that goes to explain kind of the line
that we're wal ki ng here.

Q Uh- huh.

A. So for us we may not be nade whole in all of those
comodi ties necessarily, but for a greater dairy industry
perspective, we firmy believe that the National MIKk
proposal is that appropriate fine |ine.

Q And would you -- so would it -- would you agree
with the statenent that under National MIk's proposal, it
won't cure the disorderly marketing induced by
insufficient makes, but it will |essen that disorderly
mar ket i ng?

A. Yes. And | think |I had an adjective in here
sonewhere, | essen or sonething along those |lines. But,
yes, | would agree with that statenent.

Q And you tal ked about the increase in costs of

production for your various plants, correct?

A Yes.
Q And you said that for your Class Il plant the
wei ght ed average -- on a wei ghted average basis, the

processi ng costs increased by 23% correct?
A That is correct.

Q It's on page 3 of your testinony?
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A Yep.

Q And that's slightly above where NVPF s proposed
Make Al |l owances for Cass Ill, correct?

A Correct.

Q So Agri-Mark's cost of -- increased cost of
production is al nost accounted for but not quite?

A Correct.

Q And then you said for your butter/powder plant in
West Springfield, that the processing costs have increased
17% correct?

A Correct.

Q And by ny cal cul ation, NMPF's proposed i ncreases
for butter are a 22% increase, and for nonfat dry mlk a
25% i ncr ease.

So for that plant, the Springfield plant, would
Agri-Mark have its increased cost of production net under
NVPF' s proposal ?

A. Under butter but not powder.

Q Ckay. And so at least for the butter portion
Agri-Mark would be in a place of advantage because nore
than its cost of production would be covered, correct?

A We are slightly under the current nake.

Q And your colleague testified earlier about mlKk
check deductions and how those are caused by insufficient
Make Al l owances at the plant |evel, correct?

A Correct.

Q So how do current ml k check deductions -- |I'm

sorry. Strike that.

TALTY COURT REPORTERS, INC. 3134
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

And you had said just now that those deductions
woul d either go away or that essentially Agri-Mrk's
farmers would be in a better position with higher nmakes
t han what NWPF is proposing, correct?

A | f we have higher make than what National MIlk is
proposing, then we would still be net short on those

particul ar conmodities.

Q Even under | DFA's proposal ?
A. | would need to reference those nunbers, and | may
have t hem

Yes, it differs by commodity. But as | said, sone
of the National M|k nunbers nmake us whol e, sone do not.

Q Ckay.

A. And that's the sane for |DFA

Q And in determning the amount or the |evel at
whi ch NWPF' s proposed Make Al |l owances are | anding, you had
t al ked about a conprom se anongst the group to reach those
nunbers; is that right?

A Yes.

Q And in your testinony, at the top of page 3, the
end of the paragraph there, you say, "NMPF and ot hers have
conducted trend and regression anal yses on those costs and
have reached the sanme concl usion,"” about trends wth
Make Al l owances -- or with manufacturing costs increasing,
correct?

A Correct.

Q So did NMPF use any of that trend and regression

analysis in landing on its final proposed Make All owance
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nunber s?

A. My recollection is that the trend in regression
anal ysis that was conducted by National M|k was used to
support the directional trend that we were | ooking at.
The nunbers that we are proposing cane from what others
before nme have nentioned wth the survey that we did
within the National MIKk group.

Q And that survey wasn't a survey of
Make Al l owance -- or manufacturing costs of the
participants, it was just a pure
what - nunber - woul d- you- agree-to survey?

A. "Il tell you how we answered it, and we answered
t hat based on what our manufacturing costs were.

Q Was that the pronpt in the survey, though? Was it
to report your manufacturing costs or was it to request a
conprom se nunber that you could Iive wth, although not
based on a mat hematical cal cul ati on?

A. My recollection was it was slightly a m x of both.
So in an instance, for exanple, where maybe you were
maki ng cheddar cheese, but you did not nmake butter, folks
coul d have submitted what they thought nmay have been a
butter nunber w thout actual cost data.

Q And di d anyone audit any of that cost data to
ensure it tracked with NVPF respondents' vote of what
nunber the Make Al |l owance should be set at for NWPF' s
pr oposal ?

A Not that |'m aware.

M5. VULIN. Nothing further. Thank you.
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CROSS- EXAM NATI ON
BY DR. Bzl C
Q Good afternoon, Catherine. Marin Bozic for Edge
Dai ry Farmer Cooperative.

And the court reporter has already given ne the
evil eye, so I'll speak very slowy.

| want to nmake sure that | understand your
reasoni ng for how hi gher Make Al |l owances specifically
benefit Agri- MarKk.

Is it -- you're content that currently you are
forced to reblend nore than sone of your conpetitors in
the region because of your manufacturing setup; is that a
fair statenent?

A. That is a fair statenent. But | will be clear
t hat Make All owances are a portion of the challenges that
we're going through. So when we think about our mlk
check deduction, part of that is absolutely correct what
you just said, but it is not the full story either.

Q Ful | story being the other four topics of the
survey -- of the hearing or --

A No. Nope. You know, if you think about our

2023

cooperative, and we have branded products, there are costs

associ ated with that that we -- that are outside of
tradi ti onal manufacturing costs.

Q Ch, sure. Sure. So how cone this other co-op
doesn't have to reblend as nmuch as you?

A. "' mnot going to speak to other co-ops and why

t hey do what they are going to do.
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Q | guess where I'"'mgoing with that is let's say
that AMS i ncreases the Make All owances, and you no | onger
have to reblend. Wuld it not be the case that it woul d
be a reasonabl e expectation that your conpetitors would
pay the sanme to their producers or relative to you that
maybe they woul d then pay over-order prem uns? | guess
| -- I'm-- I"m-- fromyour statenment one could infer
t hat hi gher Make Al |l owances woul d not be transferred to
over-order prem uns by your conpetitors; is that a fair
st at enent ?

A. Yeah. | nean -- so when we worry about being
conpetitive with our neighbors, what's inportant for us is
that if there is a piece of the Federal O der formulas
that should be -- should capture market intelligence,
mar ket data, right, what's going on, we want those to be
part of the regul ated price.

Q So --

A. That would be a prine exanple with nakes. W want
that to be captured in the regulated price, so that,
again, we're on the sane playing field as our conpetitors,
not in an unregulated price via a m |k check deducti on.

Q But you are not contending that the poo
accounting, once the Make All owances are changed, | eaving
all the other changes aside, that the pool accounting
woul d result in a higher draw for Agri-Mark from Order 1;
is that correct?

A. Coul d you pl ease state that again?

Q Let's say that AMS doesn't change anything el se
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ot her than increase Make Al | owances.

A Uh- huh.

Q As a result of that, do you anticipate Agri-Mark
woul d have a higher draw from Order 1, total dollar
nunbers that you would draw from Order 1?

A | haven't done the math on that, but the
deductions in the Cass Ill and IV price would flowinto
the Cass | formula, so | would think that that would --
don't know how that math woul d work out, you know, if
we - -

Q But because both the Cass | skimand the
Class Ill and IV wuld go down, it's reasonable to assune

it would be roughly a wash?

A. | would think so, but | haven't done that nath.
Q So if we increase Make Al lowances -- AMS, | don't
have that authority -- if AMS increases Make Al |l owances,

woul dn't that make it easier for private handlers to be
pool ed rather than opt out fromthe pool systemfromthe
Federal Order systenf

A. Ask nme that one nore tinme, please.

Q If I"ma private handler, privately held handl er
and the Make Al lowances are insufficient for ny cost of
production, the only recourse | have today is to opt out
of pooling, be unregul ated.

A Uh- huh.

Q | f the Make All owances are increased, | mght cone
back and pool again.

So far so good?
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A Yep.

Q So if nore privates pool -- and | wll admt, |
don't know enough about Order 1 -- but if, in general, if
nore privates pool on the order, would it not -- would it

not follow that whatever is the surplus between the
handl ers' value of the mlk and the comodity val ue of
m |k, would have to be split over nore pounds?

A | don't know. | don't know. And | think, you
know, you may or may not know, but in the case of Federal
Order 1, our pooling provisions are extrenely strict. So
depooling in Oder 1 is kind of a once-in-a-lifetine

opportunity. The stars really need to align to see

pooling -- or excuse ne -- to see changes in pooling in
O der 1.

Q | grant that for Oder 1. But let's -- in
general, the math should not be difficult. If you add

nore pounds to the pool, you don't charge nore to O ass |,
so the amount of nobney we can distribute as a PPD doesn't

change, there's nore total PPD, there's --

A. Class IIl wutilization would be going up.
Q Cass Ill -- that's a good way to put it. O
A ass IV

So the manufacturing class utilization goes up, so
therefore, PPD has to be split anong nore pounds so the
draw per hundredwei ght actually goes down.

A Ckay. Yep.
Q Is that a fair statenent?
A Yes.
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Q So wouldn't that not follow that increasing
Make Al l owances on its own, not as a sort of ganbit to get
hi gher conposition or Class | differentials, but increase
in Make All owances on its own could actually reduce the
total draw by co-ops who are consistently pooled in orders
where privates do currently depool ?

A. Pl ease state that once again.

Q Let's say that in Oder 30 we had a private cheese
manuf acturer who is | ooking at Make All owances today and
say, ho, they are too low, I"mout. And then,

Make Al |l owances go from $0.20 to $0.24 on cheese and with
others -- other products go up as National M|k wants, and
now t hat sane cheese manufacturer in Order 30 is | ooking
at Make Al |l owances and says, yeah, | can nmake this work,
|"mgoing to start pooling again. W didn't start selling
nmore fluid mlk, nore beverage mlk in the Upper M dwest

j ust because --

A. Your wei ghts are changi ng.
Q Ri ght.
A Yep.

Q Yeah. So wouldn't that nmean that if a co-op such
as Ell sworth or Forenmpst or Land O Lakes, who are
presumably consistently pooled, wouldn't that nean that
per hundredwei ght their draw would actually be |ower as a
consequence of increasing Make All owances?

A Yes.

Q Wuld it also not be the case then if

Make Al l owances are increased to a point that it makes
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sense to build a new powder plant, because they cover
costs of production, naybe even to your |level, and then
sonebody build a new plant, and it's nore than they need
for normal returns of capital, would it not follow that
Agri-Mark woul d have a stiffer conpetition for your
product s?

A Yes.

Q Coul d that hurt your nenbers?

A. It could, but it could also open up capacity in
t he Northeast, which would be very beneficial to our
menbers.

Q But if -- if that conpetition builds a plant in
M deast or Central or Southwest, that would not nean nore
capacity for Northeast?

A Correct.

Q Only nore conpetition for Northeast?

A Uh- huh.

Q So there is tangi bl e danger of overdoing it on
Make Al |l owances for AMS, correct?

A Correct.

Q And given that the survey results are not audited,
woul d you say that the plants submtting their results
voluntarily to Dr. Stephenson's survey, would you say that
they had the -- I'mnot saying that anybody's acting in
best way, just | ooking at incentive, would you say that
t hey have the incentive to represent their nunbers to the
extent that there is anbiguity on the high end or the | ow

end of cost?

2023
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A. | think that's the risk of the voluntary,
non- audi t ed survey.

Q So woul d you say the other risk of a voluntary
survey is the sanple bias? 1In other words, if you have a
| ow cost plant, you maybe choose not to participate?

A Correct.

Q So fromthat perspective going with the -- before
there's a mandatory survey going on and could present the
real danger of doing too nmuch?

A Correct.

DR BQZI C. Thank you very nuch.
THE COURT: Additional cross other than AMS?
CROSS- EXAM NATI ON
BY MR M LTNER

Q Good afternoon. |'m Ryan MItner representing
Select M|k Producers.

A Good afternoon.

Q Are you at all famliar with Agri-Mark's position
in the |l ast Make Al |l owance heari ng?

A Yes.

Q Ckay. | believe that M. Wellington then had
suggested that the Make All owance be set at one of two
| evels: A level that would allow a m ni nrum of 80% of
producer mlk used by Cass IIl and IV plant to cover
their costs, or a level that would allow a m ni num of 25%
of the producer mlk volume used by Cass Ill and |V
plants in any specific Federal Order pooling at |east

4 billion pounds of mlk to cover their costs?
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A. Wt hout having that in front of ne, you lost ne a
little bit.

Q Ckay.

A. But 1'mgoing to trust that you are | ooking at
t hat .

Q. | am

A. Ckay.

Q My question is, does Agri-Mark have a position now

as to where within the universe of plant cost data USDA
should draw the line and say, this is what the
Make Al |l owance is?

A. We do not have a position today.

Q Ckay. GOkay. M. Jacquier had sonme questions that

he deferred to you.

A | | ove when that happens.

Q So | think sone of these questions you have
answered, so I'll just tick through those. Hopefully they
will be sinple.

Agri-Mark did participate in Dr. Stephenson's

study in 2018 or so, as well as the update |ast year?

A Correct.

Q And you participate in National M|k surveys,
correct?

A Correct.

Q The West Springfield plant, that's your
butter/powder plant, correct?

A Correct.

Q It does produce a certain anmobunt of bul k salted
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1 butter: is that correct?

2 A Yes. It does.

3 Q Ckay. And as far as the powders that it produces,
4  you have nentioned nonfat dry mlKk.

5 Does it produce any other m |k powders?

6 A No.

7 Q O the volune of butter that is produced at

8 Springfield, is it predomnantly bulk butter or

9 predom nantly butter for consuner sale?

10 A | don't have that breakout in front of ne.

11 Q Does Agri-Mark report to the NDPSR nonfat sal es
12 and butter sales fromthat plant?

13 A. Nonf at sal es only.

14 Q Ckay. Does -- do you report any butter sales to
15 t he NDPSR?

16 A No.

17 Q The M ddl ebury plant where you process whey,

18 first, is that the only plant at which Agri-Mark processes
19 whey?

20 A Yes.

21 Q Does it produce dry whey?

22 A Yes.

23 Q s that reported to the NDPSR?

24 A Not that |'m aware.

25 Q The Chat eaugay pl ant produces 40-pound bl ocks and
26 640- pound bl ocks?

27 A Correct.

28 Q And it al so produces Cabot cheese that woul d be

TALTY COURT REPORTERS, INC. 3145
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

more sold at retail, correct?

A Yes.

Q Does it al so produce m | k under the McCadam brand?

A Yes.

Q And does that plant produce predom nantly
commodity cheese or predom nantly consunmer cheese?

A. Al three of our cheese plants produce a m x of
comodity and branded. And so that -- what is determ ned
to go branded versus commodity depends on the quality of
t hat cheese.

Q Ckay. The Springfield plant, you list it as a
non- pool ed supply pl ant?

A Correct.

Q But | believe your chairman said that all producer

mlk fromAgri-Mark is producer m| k pooled on the

order --
A Yes.
Q -- is that -- both of those are correct?
A Yes.

Q Wuld the Springfield plant becone a pool ed supply
plant if the Make Al |l owance changes proposed by Nati onal
M Ik are adopted?
A. That's not an analysis that | have been a part of.
Q Ckay. Now, these all have to do with your
st at ement .
And | forget if this was Ms. Vulin or
M. Rosenbaum but you | ooked at the Make All owance

proposed increases fromboth National M|k and from | DFA,
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and you were asked whet her those changes respectively
woul d cover Agri-Mark's cost of production. You answered
t hat under both proposals, sone -- for sonme commodities it
woul d cover Agri-Mark's costs, and for some it would not;
is that correct?

A That is correct.

Q When you were | ooking at the | DFA nunbers, were
you | ooking at their year one nunmbers or their year four
nunber s?

A | was | ooking at their year one nunbers.

Q Ckay. Would your answer be different in year
four?

A Yes.

Q And in year four would Agri-Mark have all of its
costs covered for every commodity?

A And then sone.

Q This was Ms. Wulin's gquestions to you. She asked
and conpared the current Make Al |l owances, and she

i ncreased them by the anobunt of the percentages that were

reflected in your statenent. | didn't --
A Can you say that one nore tinme? | was | ooking
at --
Q Sure. She | ooked at the current Make All owances,

and | think she increased them by the percentages you had
i ndicated in your statenent.

A Yep.

Q Ckay. | did sonmething a little different. | took
t he nunbers that Agri-Mark requested the USDA adopt in
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2007, and | increased them by the sane anounts. So want
to go through those with you if | --
A. If I -- by the -- in the sane anmount with what?

Q By the 23% and 17% you had descri bed.
A Ckay.
Q So for cheese, for protein, Agri-Mrk had

requested $0.2154, and | multiplied that times 1.23,

came to $0. 26409.

A. And you are using -- what is -- what are the

nunbers that you are using? Wat we provided in the two

t housand - -

Q The last tinme that Make Al |l owances were updat ed,

so it was a 2007 hearing and a 2008 deci si on.

A Okay. So what we put on the record?

Q This is what Agri-Mark put in their brief -

A Ckay.

Q -- and said, we would like this.

A. Ckay.

Q So woul d $0. 2649 cover Agri-Mark's cost for
cheese?

A Yes.

Q For butter, Agri-Mark requested $0.1725.

multiplied that tines 1.17, and | arrived at $0.2018.

Wul d that cover Agri-Mark's costs for butter?
A Yes.

Q For nonfat dry mlk, Agri-Mrk requested $0.1782,
which | multiplied tinmes 1.17 and arrived at $0.2085.

Wul d that cover Agri-Mark's cost of production?
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A No.
Q And for whey, Agri-Mark requested $0.2080, which

2023

multiplied tines 1.23, and arrived at $0.2558. Wuld that

cover Agri-Mark's cost of production?
A Just about.

Q Ckay. So, first of all, | appreciate you being so

forthright with those costs because, you know, you are
under no obligation to do so. So | appreciate that.

But | think as | map that out, the nunbers you
provided at 23% and 17% are pretty darn close to what you
had rel ated on your cost increases; would you agree?

A Yes.
Q Wul d you -- do you have an opinion as to whet her
Agri-Mark's cost of production for the four surveyed

commodi ties are higher or |lower than a national average?

A What are you assuming is the national average? O

you are asking for my opinion?

Q | don't know what the national average is.

A. Based on what | know at our own plants, | do have
an opi nion of whether we are in line or not in |line, but
"1l leave it at that.

Q Ckay. M. Rosenbaum asked a series of questions
about how long it may take us to get fromtoday to an
audi ted mandat ory cost survey. Wthout bel aboring the
specifics, which | did with the witness a week or so ago,
Agri-Mark knows fully well that there's a gap between now
and when and if that survey happens, correct?

A Yes.
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Q And that tinmeframe is a black box, right?
A Yes.
Q But Agri-Mark in the interim you want to make

your -- you want to nmake noney for your producers, right?
A Yes.
Q You woul d |ike your -- you would |ike your plants

to be profitable, or at |east not henorrhagi ng cash,
correct?

A Correct.

Q And so you're confortable, given the math we j ust
went through and know ng that we have got a black box in
front of us, that you are confortable wth whatever that
that delay m ght be? You are -- you sit in full support
of Proposal 7?

A. As | think | said to M. Rosenbaum or maybe it

was you, | do -- it's a risk
Q Ri ght .
A. But it is arisk that we're willing to take

because we do feel very strongly that audited nandatory
surveys are the best way to go. And historically we have
al ways gone through that sane process of hearing and
maki ng sure that we call a hearing and go through this
process every tine we do this.

Q | appreciate that very nmuch. Thank you. | think
| have just one nore question on a couple related
guestions to ask.

In a -- in responding to M. Rosenbaum you nade

an acknow edgenent that if National MIk's Proposal 7 were
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adopted, that the cost of production for a commodity plant
will materially exceed -- I"msorry -- you acknow edged
that for a coomodity plant, their cost of production wll
materially exceed the Make Al l owances in Proposal 7.
s it your intent to acknow edge that?
A Can you pl ease restate that?
Q Sure. The acknow edgenent that | thought | heard

was, if Proposal 7 gets adopted --

A Uh- huh.

Q -- the actual cost of production for the plants
maki ng comodity products wll exceed the Make Al | owances.

A. | " m speaki ng specifically for us, sone of those

comodi ti es.

Q Sonme of those commodities. Okay. So not all

A No.

Q And given that you have testified your costs of
production are in the range of other plants, wouldn't that
nmean that there are plants that will have higher costs

than Agri-Mark and | ower costs than Agri-Mrk, correct?

A | believe so, yes.
Q So if we adopt -- if USDA adopts Proposal 7, there
will be plants with a cost of processing |ower than the

Make Al |l owances in place, correct?

A. Most |ikely.

Q And there will be plants with a cost of processing
hi gher than the Make Al |l owances, correct?

A Most |ikely, but I don't know what those are, of

cour se.
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Q But those are reasonabl e concl usions to draw based
on your professional experience, what you know about
Agri-Mark's costs, correct?

A Yes.

MR. MLTNER  Thanks. That's all | have.
THE COURT: Further cross?
Ckay, M. Rosenbaum
CRGOSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods

Associ ation again.

|"d like you to assune with ne sonething that |
think the record establishes, which is that the w tness
for Land O Lakes testified that when he | ooks at
Land O Lakes' costs in 2022 conpared to 2008, those costs
have gone up by over 70% | ooking at butter and nonfat dry
mlk. Ckay?

Do you have -- assum ng those nunbers are
accurate, do you have any explanation why your nunbers

woul d be so nuch | ower?

A All I will speak to is what | know about our cost
nunbers. | have no visibility into Land O Lakes' nunbers.
Q Now, let me -- let nme -- put yourself in a

situation of a conpany that operates processing plants as
you do, except it is a proprietary, not a co-op owned
conpany. Ckay?

So if your plant is regulated by the Federal Order

system you -- there is a regulated price for Class Il
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and IV mlk, but you are, as a co-op, entitled to engage
in reblending and actually pay a | esser anpbunt to your
farmers, correct?

A Correct.

Q And so if the current Make Al |l owances, because
they are too | ow, are causing your plant to operate at a

| oss, which apparently at | east sone of that is true for

2023

sone of the commodities you are naking, what you can do is

basi cal |l y deduct those | osses in the farners' paycheck and

end up paying themless than the m ni numregul ated price
for the mlk, correct?

A. Correct.

Q And that's just not just hypothetical, that's what

you actually do, correct?
A Correct.

Q Now, if you are a proprietary plant pooled on the

Federal Order system you are required by law to pay the

m ni mum price, correct?

A Correct.

Q And you are not -- there's no rebl ending
permtted, correct? | nmean, you have to pay that price,
correct?

A As far as |'m aware.

Q Ckay. And so if that price is sinply -- start
t hat questi on again.
So if the mnimummlk price for that proprietary
handl er is such that -- start that question one nore tine

|f the Make Al |l owance, because it's too | ow,
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results ina mlk price that is so high that the
proprietary handler can't cover its costs and nake a
profit based upon what it is selling the product for, it
just has to eat that |oss, correct?

A Correct, if that's excluding, you know, any
prem uns or anything like that in the conversation.

Q Well, | take it the fact that you are taking
deductions fromyour farmers for the | osses your plants
suffer would be an indication that if you are able to gain

prem uns in the marketplace today, they are not sufficient

to avoid --

A. | didn't nmake that statenent in regard to our own
situation. | was going with your proprietary exanpl e.

Q Ckay. But if -- if their finances are conparabl e
to your own, there's not enough -- start the question
agai n.

| nmean, assunming you're selling the conmmodity for

t he average price at which the compdity is being sold,
and that the $0.20 Make Allowance is not -- on cheese, for
exanple, is not sufficient to cover your cost, and you're
required to turn over to the farner, as a matter of |aw,
for his or her mlk whatever you sold that cheese for,
except you get to keep $0.20, you are going to be in a
| oss position, correct?

A Correct.

Q And | nean, in effect, aren't you able to, through
reblending, to a certain extent, reset the mninumprice

of mlk that you have to pay, but proprietary handl ers
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don't have that capacity?

A Yes.
MR. ROSENBAUM That's all | have.
THE COURT: Anyone el se?
AMS.

CRCSS- EXAM NATI ON
BY M5. TAYLOR

Q Good afternoon

A Good afternoon.

Q Thanks for coming to testify today.

I n your statenent you tal k about how the
manuf act uri ng all owances are too | ow and that this causes
manuf acturers to solve this with individualized sol utions,
is the words you used.

So | wonder if you could talk nore about how
Agri-Mark has worked -- what individual solutions that you
have had to i nplenent that kind of balance the needs of
the -- financial needs of your manufacturing side of the
house and al so your nenber pay prices on the other side.

A. Yes. So due to inadequate Make All owances,
because we have not adjusted for those in fornulas and,
you know, adjusted for that at a regul ated price,
Agri-Mark is having to adjust that in an unregul ated price
via m |k check deducti on.

Q And | think | heard it froman earlier statenent,
or in answer to a question, you talked it is your opinion
that nore of that -- nore of the manufacturing cost should

be reflected in the regulated price than currently, but it
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I's not your position necessarily that it has to cover all
pl ant s.

A. We are supporting the National M|k proposal in
its entirety, and | have acknow edged that for us that
wi Il not cover all of our costs throughout our
organi zation with all of our commoditi es.

Q And t hroughout your statenent you tal k about how
the current situation creates disparities anong producer
pay prices between -- and what | took as your answer to a
different question, was it's not only between producers
that are co-op nenbers and direct shippers, but it is
producers of co-op A versus co-op B?

A. So dependi ng on where you stand in the nmarketpl ace
and what products you consune -- or excuse ne -- what
products you nake, so for us being a manufacturer of
Class Ill and IV primarily, where those Make Al | owances
are really inpactful for us, that puts us in a position
wher e because our farmers have invested in those
manuf acturi ng assets, we are not able to recoup those, and
our paychecks as conpared to our neighbors can | ook a | ot
different at tines.

Q And | think you tal ked sone about how you all had
put plant investnents into West Springfield and the
Chat eaugay pl ants?

A Yes.

Q And | was wondering if there was any -- have you
in your other plants | ooked to put or have put investnents

in there to gain sonme efficiencies?
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A. Yes, absolutely. So as | think was nentioned
earlier this norning, we are continuously | ooking at
current Make Al |l owances as our benchmark and | ooki ng at
any sort of investnent projects that will allow us to
perform better conpared to that benchnark.

Q You tal ked about how your one plant was -- about
West Springfield, has a long history of being a bal ancing
pl ant, but recently pretty nmuch runs at full capacity.

Can | infer fromthat that your per unit cost at
that plant then, naybe that accounts for sone of your
| ower than other costs that we have heard in testinony
over the past --

A | think that that's a fair statenent. So in the
past, when that plant has operated as nore of a
tradi ti onal bal ancing plant, we would -- our cost per unit
woul d have | ooked worse than what they are today. W
woul d -- on one hand, we would | ove to have \West
Springfield return to a traditional balancing plant froma
mlk utilization standpoint, but on a Make Al | owance
st andpoi nt, that does benefit us.

Q Yeah. And so when it used to run at -- provide
nmore of its bal ancing service, can you -- do you know

about what the range was on your plant capacity during the

year ?
A. | don't have that off the top of ny head.
Q Ckay. |'mreading questions that nany peopl e sent

me, so Il'mtrying to make this | ogical.

A. Take your tine.
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Q So for the powder plant, though, it's running at
capacity now, not because of demand but nore of a supply
response”?

A Yes.

Q You tal ked about how in the future, however, as
addi ti onal capacity cones on, that's when you expect it to
return to its bal anci ng functi on.

|s there additional plant capacity expected in the
Nort heast, or you are just saying generally?

A. We have seen announcenents for additional capacity
in the Northeast. |In addition, our Chateaugay projects
that we have referenced earlier today is going to increase
sone capacity as well. And it would be our hope that in
the future, we would see nore capacity beyond that cone
into the marketpl ace as wel |.

Q So | don't knowif you listened to any of the
testi nony | ast week --

A Yes.

Q -- but we did ask sonme representatives of other
co-ops, kind of in the grand schene of things, as pretty
much all of you have testified to, is the market has
adjusted to the fact that Make Al |l owances are | ower than
what you believe they should be and that increasing nmakes
woul d then froma co-op perspective result in different
rebl endi ng. Maybe the deductions wouldn't be as | ow.

And so |'mjust bigger picture trying to gather
your thoughts on howthis isn't just a zero-sum gane.

A. Again, I'll say that, from our perspective, the
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I nportance of these hearings, not only froma
Make Al |l owance perspective but all the other proposals
that are being heard as well, the intent of all of these
is to derive what a true market value is for mlk. Right?
And that that nmarket value be part of the regqulated price.
And that's really, you know, why we're here, why we want
t he Make Al |l owances to be adjusted and why we want sone of
t hese other fornmulas to be adjusted as well.

Q And that market value reference, and what you nean
by that, would be the basis for the m ninmum price, which
is what --

A Yes.
Q -- Federal Orders are supposed to do?
A Yes.

M5. TAYLOR That's it from AMS. Thank you.
THE COURT: Anything el se?
Redi rect.
REDI RECT EXAM NATI ON
BY MS. HANCOCK
Q You were just talking with M. Rosenbaum about
proprietary plants and mninmumpricing. It's also true
that for those proprietary plants, they could elect not to
pool their products?
A Correct.
Q And if that's the case, then they are not
regul ated by the Federal Order's mninmum price and they
can pay what the market will bear.
A Correct.
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Q

woul d no

t here or

di fferen

Thanks.

M5. HANCOCK: That's all | have, your Honor. W

ve to admt Exhibit 170.

THE COURT: Any objection?

Exhibit 170 is admtted into the record.
(Thereafter, Exhibit Nunmber 170 was received

i nto evidence.)

MR. ROSENBAUM  Your Honor ?

THE COURT:  Yes.

Ckay. There's a contention she opened a door
sonet hing different here?

MR. ROSENBAUM It is going to be sonething

t, your Honor. It's going to be based on that.

RECROSS- EXAM NATI ON

BY MR ROSENBAUM

Q
or |less
A
Q
in, one
to the e
the C as
A
Q
correct?
A

Q

conpetitive situation of the proprietary plant versus the

2023

| mean, as you say, in Order 1, where you are nore

you are in or you are out, correct?

Correct.

And obvi ously, a manufacturing plant, if they are

reason to be inis, of course, they get to share,

xtent it is -- it exists, the difference between
s | price and the manufacturing price, correct?
Correct.

And that's lost if you -- if you drop out,
Correct.

And how does that -- how does that affect the
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co-op plant in terns of attracting a mlk supply if they
don't have the benefit of the shared Cass | proceeds?

A. Well, | nean, there's -- you can think about it
the other way too. Right? So if you have the ability to
pool or you don't have the ability to pool, you know,
that's a conpetitive advantage or di sadvantage as well.

Q But a co-op can pool and then participate in the
Class | proceeds and then pay its farners as it sees fit,
correct?

A Correct.

MR. ROSENBAUM That's all.
THE COURT: Any redirect?
MS. HANCOCK: Yes, your Honor.
REDI RECT EXAM NATI ON
BY MS. HANCOCK:

Q And just to be clear, that disincentive to depoo
[imtation, to the extent it exists in Federal Oder 1,
that's the only Federal Order where it exists?

A. It is very -- we are highly disincentivized to
depool in Federal Oder 1

Q Ckay. And you are not aware of that sane
situation in the other Federal Orders?

A. My understanding is it is the nost strict in

Federal Order 1, and that is a tool that, for a dass I|II

manuf acturer in Federal Oder 1, we don't have that others

do.
Q And to the extent that you as a cooperative can

engage in any kind of reblending, it also cones with the
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responsibility of taking all of your nenbers' mlk as
well; is that right?

A. We have the responsibility to take all of our
menbers' mlk, and we al so have the responsibility to pay

a conpetitive price.

MS. HANCOCK: Your Honor, that's all | have. W
nove to admt Exhibit 170.
THE COURT: | think we did that already. 170 is

in the evidentiary record.
M5. HANCOCK: And at long last, we would |ike
M. Bauer to join the stand.
THE COURT: Very good.
Ma' am thank you for con ng.
Wl cone back. Please raise your right hand.
PAUL BAUER,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. Bauer. Thank you for making
the return trip back out here today. | appreciate that.
You're here today to testify for a second tine,
this time on Make All owances; is that right?
A That is correct.
Q And did you prepare a testinony identified as
Exhi bit NMPF-15 for your Make Al |l owance testinony?
A | did.
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Q Before we dive into this, | want to naybe expand
on sonme of the experience that you gave us previously.
Have you been doing costing work on cheese in
your -- throughout your career?

A | have about 30 years of experience in cost

types of cheeses.

THE COURT: That's what ny -- yes. M. Bauer's
NVPF-17 (sic) is marked 171 for identification.
(Thereafter, Exhibit Nunmber 171 was narked
for identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q And, M. Bauer, would you proceed with providing
us your testinony in Exhibit 1717
And then just, if you weren't here, we're just

bei ng extra m ndful about reading slow for the court

really it's Exhibit 15, not 17, your Honor, NWPF.
THE COURT: I|I'msorry, | picked up the wong
docunent. My m stake, vyes.
M5. HANCOCK: | didn't even --

Q Ckay.
MS. HANCOCK: Your Honor, | -- if we could nmark
this as the next exhibit nunber. | believe we're at 171.

accounting in Federal Order 30 and different varieties and

reporter.
A I will.
Q But not too slow we should say.
A. | knowit's not going to nake a horse-a-piece, but
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THE COURT: NWPF-15 is M. Bauer's statenent, and
it's marked 171.

M5. HANCOCK: Thank you.

THE WTNESS: |'mhere in support of Nationa
M1 k's change to the Make Al |l owance of $0.24 for cheese
and $0. 23 for whey.

Hel l o, | am Paul Bauer, CEO and Ceneral Manager
since 2008 of the Ellsworth Cooperative Creanery.

Ell sworth has a barrel plant and a sweet whey drying

plant. In 2022, Ellsworth produced 70.9 mllion pounds of
cheese through its barrel plant and processed 33.7 mllion
pounds of sweet dry whey -- whey solids, excuse ne. The

total patron pounds for that year were 77 mllion pounds.

We al so opened a new cheese plant in 2022 in Menononie for
specialty and bl ock cheese. In addition, the cooperative
runs a process cheese plant in New London, W sconsi n.

The ECC (El I sworth Cooperative Creanery) has the
uni que position of supplying information to NDPRS on two
products, barrel cheese and sweet whey powder. In
Decenber of 2022, only 10 barrel plants and 14 dry whey
plants reported information to NDPRS. So the cost to
convert and make products are very relevant to Ellsworth
and the entire classified mlk pricing system

In addition, we have a new bl ock cheddar pl ant
that soon wll be reporting to NDPSR as we increase
production, and this will help to explain the cost
differences in the final packed formof dairy products.

The El Il sworth plant has seen its barrel cheese
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production cost rise significantly from 2006 | evels.

W have a long history at Ellsworth with barre
cheese and sweet whey products, so we have the data from
this tinme period forward. The reason | am using the 2006
time period is that it ties nost closely to the last tine
Make All owances were surveyed and increased. Wile the
Make Al l owance nay have increased in 2008, the costs are
related to 2006.

Further, | have broken the costs down as it
relates to Make Al |l owance by product to be conparable to
Dr. Mark Stephenson survey work study published in 2022.
Those groups are supplies (packagi ng), wages (processing
| abor), depreciation (return on investnent), utilities
(utilities) and other (non-labor or non-utilities costs
for processing and general adm nistration).

| tracked those costs to those groupings from 2006
forward to the year 2022. The one area that would differ
is depreciation, as the survey uses a cal cul ated val ue for
return on assets, whereas | used actual depreciation based
on our GAAP accounti ng.

Barrel Cheese:

Si nce 2006, our production vol une has increased
53% in cheese output to 2022. In 2009, we added a whol e
mlk UF at the start of our process to increase the
efficiency of each vat cycle. This accounts for a good
portion of our ability to keep production costs where they
are today. W are not able to increase production

significantly in the future without major investnent in
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cheese equi pnent, whey processing, and site wastewater
needs.

As a recap, our cost of supplies for cheese in 16
years are up 545% This does represent an accounti ng
change that happened in prior years included in the
groupi ng | abel ed other costs. This area of costs was up
as a result of inflationary pressures. This area covers
pl astic, cardboard, starter, and rennet. The result is a
$0. 022 i ncrease per pound.

The next area is wages to make cheese. On a per
pound basis, wages are up $0.059 per pound in the 16-year
period. This is a 322% increase. Wages include all tine
wor ked, vacation, bonus tinme, plus nmandatory benefits |ike
Soci al Security, unenploynent, etcetera. It also includes
all the direct expenses related to health care. Since we
are self-insured, these can be variabl e per year.

The amount of depreciation for cheese production
represents the direct capital costs to expand cheese
output in 2009 and a portion of inprovenents in wastewater
and site inprovenents proportion to cheese production. 1In
16 years, on a per pound basis, this was up 77% This
change is equal to $0.002 per pound. Since Ellsworth has
an established plant, our depreciation is very | ow.

The cost for utilities to make cheese has
i ncreased 33%in the 16-year tine period. W have used
several nethods to reduce costs in our plant. One is
using third-person marketers to reduce gas cost and its

variability. The pre-purchasing of natural gas and the
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basis (space in the pipeline) will take spiking costs out

of the gas purchases and the delivery basis charges.
Since we are a very stable consuner of natural gas, we
can, to a high degree, predict consunption to avoid najor
SWi ngs in gas prices.

The second itemis electrical rates, which we pay
a very low rate because we have a steady | oad of
el ectrical needs. Ellsworth gets very low rates since we
have steady el ectrical | oads between peak | oading and | ow
peak | oading. These two factors keep our utility costs
| ow to make cheese. In that period, our cost per pound
went down $0. 004.

The | ast grouping for cheese is other. This is
somewhat the catch-all for all itens that did not fal
into the other groups. W have changed our accounting
process so that the |arger supply expenses are not pl aced
inthis category. As a result, the other cost for cheese
processing was up 10%in 16 years. On a per pound basis,
it went down $0.011.

In total, our costs, as stated, in our plant to
make barrel cheese have gone up $0. 064 per pound in 16
years. W can support the National M|k Producers
Federation proposal to increase the Make All owance to
$0. 24 per pound on cheese as it is a starting point to
coll ect better cost data for future increases in the
Make Al |l owance.

Dried Sweet Wey:

Qur dried sweet whey side of the business
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production has only increased 6%in 16 years. The reason
for this is in 2006, Ellsworth stopped purchasi ng whey
solids fromother conpanies and started to process only
its own whey as we increased cheese production. As a
result, we do not have increased whey capacity at the

pl ant .

Usi ng the sanme categories as cheese and using the
groupi ngs of Dr. Stephenson's survey, we have supplies,
wages, depreciation, utilities, and other to track costs.

In the supply category, costs are up 102% as
conpared to the prior 16 years. On this side of the
busi ness, like the cheese side, had an accounting
recordi ng change, so sone of the supplies were listed in
2006 as ot her expenses.

Whey has gone through a change in packagi ng
options conpared to 2006. The chart bel ow shows the
change in production to include condensed whey solids,
whi ch now represents 23% of production in 2022. The
packaging shift will |ower the spend for packagi ng
material. The supply costs in total for this tine period
went up $0. 005 per pound.

Further, the change in packaging material (bags
and totes) was a positive change of $0.004 per pound, and
t he change in nmakeup of product shipped was a negative
$0.0029. So the cost of packaging material |ess the
change in final packaging mx increased by $0.0011.

Wages for producing dried whey was up 270%in 16

years. On a per pound basis, this is an increase of
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$0. 043 per pound. Again, wages include all tinme worked,
vacation, bonus tine, plus nandatory benefits |ike Soci al
Security, unenploynent tax, etcetera. As with cheese, it
al so includes the direct expenses related to health care.
Since we are self-insured, these can be variable per year.

Dried whey depreciation has increased 67%in this
time period. This is a $0.003 increase per pound. Again,
we have an established plant and as such do not have a | ot
of depreciation. W currently use GAAP accounting on
depreci ation. The anmount of depreciation is not
sufficient to replace the assets we have in place, which
further supports the need for better costing information
fromthe USDA.

For utilities, we have pre-purchased gas and
limted electrical costs through various business tools
t hat keep our costs low. W have seen a 37%increase in
total costs and a per pound increase of $0.003.

The ot her grouping of costs has gone up 1%in 16
years. This has a decrease in cost of $0.001 per pound.
This again represents a change in accounting sone costs as
supplies in 2022 that were recorded as -- supplies in 2022
that were recorded in 2006 as ot her.

In total, the cost to produce dried sweet whey has
gone up $0.054 per pound in 16 years. W can support the
National M1k Producers proposal to increase the
Make Al l owance to $0.23 per pound on dried sweet whey as
it is a starting point to collect better cost data for

future increase in the Make Al |l owance.
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| ssues In the Make Al l owance Di scussion:

In working to collect our plant data, it helps to
hi ghl i ght sonme of the areas where better nmethods need to
be inplenented in the dairy reporting of conpl ex
information. Since not all of us do cost accounting in
the sane fashion, it can lead to different values on a per
pound basi s.

The process of collecting information differently
t han other conpanies is fine because the internally
coll ected informati on can be used inside the organi zati on.
However, it does becone an issue when trying to aggregate
information to adjust a Make Al | owance.

As an exanpl e, where do the costs of supervision
or quality supervision to make cheese get grouped?
Further, where does |abor to |load the truck or take
sanpl es get placed for the Make Al |l owance val ues?

Wt hout clear guidelines as an industry, we cannot
get costs that are simlarly allocated when a plant has
m xed products that are not included in the survey work.

Limtations of Using The 2018 Survey Results
Conpil ed By Dr. Stephenson:

Anot her issue in the survey work is the cost per
end product. There are two very different requirenents to
make cheese when you have a barrel and a bl ock plant.

They are not the sane product, yet they are lunped in the
sane cost survey as they were in Dr. Stephenson's work.

To be accurate, this needs to be tracked and then

brought to the sanme | evel to nmake accurate Make Al |l owance
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cost discoveries. The material packagi ng costs on barrels
and bl ocks are very different. On a per pound basis an
addi ti onal cost of $0.03042 per pound is needed for block
production (see chart bel ow of actual costs of materials
for Ellsworth and its Menononi e Bl ock plant).

This difference al one nakes the Make Al |l owance for
bl ock cheese up by 14% of the total cost, just on the
required material. This does not include the extra
handl i ng of bl ocks conpared to barrels.

At present, we collect only one set of information
on the Make Al |l owance whi ch does not distinguish between
barrels, 640s, or blocks. Since we use end product
pricing, |less one Make All owance, it would not support
bl ock cheese manufacturing as it woul d underrepresent
t heir costs.

It would be inportant for future survey work to
find the cost of packaging by end cheese type being
produced. This will allow for the end product price |ess
Make Al l owance to reflect actual costs to nake each
product. This will assist in providing |ong-term market
conditions to allow the market to have dairy assets in
pl ace for processing mlk and thus provide orderly
mar keting of m K.

The El Il sworth Cooperative Creanery can support the
adj ustnent to the Make Al |l owance as proposed by Nati onal
M1 k Producers Federation and the creation of a survey to
update the Make All owance via a regul ated mandat ory

reporting.
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DI RECT EXAM NATI ON
BY MS. HANCOCK:

Q So | just want to cover a couple of your nunbers
because | think when we were reading them sone of the
nunbers didn't match up with what was in here, and | just
want to make sure that we say themcorrectly. |'m going
to do ny best to catch the ones that | caught.

| f you | ook at page 3 of your testinony, the cost
for utilities to nake cheese has increased. |In your
testi nony you have 37% and | think you said 33% when you
were reading it.

|s that 37%

A 37 is accurate.

Q Ckay. And then |I think on the sane page, when we
were tal king the next full paragraph down, |ast sentence,
it says the other cost for cheese processing was up 10%in
16 years, and on a per pound cost it went down -- did you
mean $0.014 cents?

A. Correct. O a dollar-point-oh-14, dependi ng how

you want to say it.

Q Ckay.

A It is not as snmooth to say doll ar-point-oh-14,
SO --

Q Well, point -- but you nean point-zero-14-dollars
or point -- sorry -- .014 cents is --

A Correct. 1.4 cents down.

Q Ckay. Let's not convert it. Let ne do this.

Let's just put it in ternms of cents, and then we can nake
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sure that it is accurate.

As it's witten there, that one is accurate where
it's .014 cents -- or $0.014 -- I'msorry, I'"'msaying it
backwards. It's ny problem and this is why |I'm not
hearing it correctly. $0.014 is 1.4 cents.

A Are the sanme nunber.

Q Yeah. COkay. [|I'mso sorry. Goodness gracious.

If | say it enough tinmes, it will cone out in ny head.

And then on the next page, on page 4, it is $0.005
per pound. And this is in the supply cost and total for
this time period, in the mddle of that.

A. Went up, it would be .5 cents per pound.

Q And then on page 6, on a per pound basis, an
addi tional cost of $0.03042 per pound.

A On page 57

Q "' mon page 6.

A. It -- the difference in cost in packaging is
3.042 cents per pound.

Q Ckay. And then if we could just take a step back
| f you | ook at your total costs that have increased from
2006 to the present on cheese, what's the total percentage
of cost increase that Ellsworth has experienced since
20067?

A. It's approximately 45%
Q Ckay.
A. We have historically produced bel ow t he

Mbake Al | owance.

Q Ckay. At what point did Ell sworth cooperative,
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if -- let nme back up.

So if Ellsworth had historically been producing
bel ow t he Make Al |l owance, at sone point did its cost of
producti on exceed the Make Al |l owance?

A In 2022, we are at or above the Make Al | owance.

Q s 2022 the first time, on average, that Ellsworth
had exceeded the Make Al |l owance that had been set back in
20067

A It is.

Q Ckay. So --

A. For both whey and cheese.

Q Fromthat, fromthe tine that it was cal cul at ed
usi ng those 2006 nunbers, all the way up until two
t housand -- through 2021, Ellsworth was able to produce
bel ow t hat Make Al | owance?

A That is correct.

Q And that's the goal, right, because that's how you
can make -- add to your profits; is that right?

A That is correct.

Q Ckay. And so it's only been in 2022 that you're
at or exceeding that Make Al |l owance nunber?

A That's correct.

Q Ckay. You tal k about your barrel production here,
and you earlier had provided sone testinony on the barrel
el imnation proposal that National M|k has put forth.

After your testinony, Edge had presented a
conprom sed position or an alternative position. Are you

famliar with what |'mreferring to?
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A | am | have read that.

Q And how do you understand Dr. Bozic's proposal to
wor k?

A. It's basically using a nethod or sone way to limt
the i nmpact of barrel cheese into the fornmula. However,
t he probl em becones is that barrels are not a substitute
for block cheese, which is what we're -- what the system
has been based on. And plus or mnus a few percentage
poi nts, 90% of the cheese is priced on the bl ock narket.

So no matter how you look at it, barre
manuf acturers in Federal M|k Marketing Orders are
subsi di zi ng ot her producers of cheese, the other 90%
It's no different than the equival ent of using, in nodern
ternms, child |labor to nake an i Phone and saying, we're
going to take and make |l ess child | abor to make that
i Phone. If it's wong, it's wong. And it's wong to
include barrels in the calculation and have those
producers suffer through that consequence.

| also heard testinony from another cooperative,

t hat makes barrels, they are not against the renoval, they
are scared of the future on how to price barrel cheese.
And that will cone. There are other nethods and exanpl es
in the industry.

But we can't be -- if it's wong that it was
included, in today's environnent, and how it has changed,
and how the lens |ooks at it now, then we need to get it
out of the legislation. Mking it a permanent form even

at a |l esser percentage, still makes it wong.
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Q Ckay. So do you believe that the weighting -- and
maybe this is obvious in what you said already, but | want
to unpack this a little bit nore.

You understand that the wei ghting he has proposed
is based on the total -- weighting the production anmobunts?
A Wei ghting a wong nunber doesn't nmake it better.

It lessens the inpact, but it's still wong. | -- it
doesn't matter if it's 1%or 2%or the 35%that was
proposed. It's still wong. It institutionalizes a
problemwthin the system |It's just |like saying, it is
okay, ny iPhone only has 1% of child labor init. It is
still wong.

Q Ckay. So you don't believe that having a
wei ghted -- a weighted nunber based on the actual vol une
of production would solve the concerns between the spread
bet ween barrel s and bl ock pricing?

A It would institutionalize it and continue it wth
the only -- right now, when you talk to buyers, it's like,
well, that's part of the price formula. They have
institutionalized that deficit, and it is not going to
change until that's taken out of the system | spent nmany
years working with others in the industry, and the root
cause cones back to it's part of the Federal MIKk
Mar keting Order system so we can't do anything with it.
Vel |, maybe we should take it out. W should take it out,
at 100% and then we can go on. It does not -- if it
doesn't do anything to the industry, for barre

manuf acturers |i ke Ell sworth. It will not decrease our
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incone. W still wll get the income fromthe barre
cheese sal es. Everyone that nakes barrel cheese. The
only way is to get it out of the institutionalized system
of being part of the price discovery system when we have
a chance to nove barrel cheese to be priced off the block
market. And | know that's beyond the scope of the Federal
Order system but by themincluding it, it does legitimze
it.

Q And -- and you had just talked -- | nean, you --

t hi nk when you were here to testify previously you tal ked
about that when you are producing barrels, there is
usual ly a custoner on the other side that is already
pre-determ ned by the tine you have -- by the tinme you
have deci ded whi ch vol une of barrels you are going to
produce?

A Correct.

Q And is that what you nean when you say, there's a
buyer on the other side of these deals, and so you know
how to build that pricing into -- or you know what the
pricing is going to be because it's a negotiated arnm s
| ength transaction for you?

A I n advance, based off of third party market,
correct.

Q And then | think earlier when you were giving us
your reaction to the alternative proposal, you had
included in there that there had been another barrel
manuf acturer who had testified about some of the concerns

that he had with if -- if you renove barrels, he was
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concerned about whether he would be able to continue
because he wasn't sure how his barrels would be priced.
Do you renenber that testinony?

A. | do.

Q And you don't share those concerns based on what
you have sai d?

A. Hi s incone, as his cooperative, if the market
still stays, which | hope it doesn't, his incone will stay
t he sanme, because that market may or may not exist. The
upside -- there's only upside to that manufacturer and al
manuf acturers in the Federal Order systemto get nore
val ue, because he will get nore value fromthe pool,
potentially, if they do pool their mlk, or they have the

ability to renegotiate and reprice those third-party

deal s.

Q So you don't have the sane concerns about whet her
the barrel pricing will be affected if barrels are renoved
fromthe Class Il pricing fornul a?

A Wl |, the fear of the unknown is -- is sonmewhat

there. But | know what we have today costs ny producers a

| ot of noney. And since 2017, | totaled it up earlier, it
is $33 million. W can't sustain $33 million |osses. |If
we continue at this, we'll stop -- either cease doing

production or not nake barrel cheese, and barrel cheese
will not be produced in the Federal M|k Marketing O der.
So either fix the -- get the -- get it out of the system
so we can change, but if we institutionalize it, it's

going to go away in sone way, shape, or form because we
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2023

can't sustain those |osses forever.

M5. HANCOCK: Thank you, M. Bauer.

Your Honor, at this tinme we would rmake him
avail abl e for cross-exam nation.

THE COURT: Dr. Bozic.

Are we due for a break or -- did you have a
guesti on about the order of cross?

MR. ROSENBAUM No. | was really rising to say

we want to break first.

for a break. Let's cone back at 3 o'cl ock.
(Wher eupon, a break was taken.)
THE COURT: On the record.
M. Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM

Associ at i on.
M. Bauer, let ne just start with a point that

actually is sort of the point you end your witten

Dr. Stephenson.™
Do you see that?

A "1l get there. Yep.

the survey's work” -- and that's referencing

| "' m happy to proceed, but it's been an hour and a half if

THE COURT: Yes, it has been -- | think it's time

Q St eve Rosenbaum for the International Dairy Foods

testi nony, Exhibit 171, on, which is your section called

"Limtations in Using the 2018 Survey Results Conpiled By

Q And you -- you start by saying, "Another issue in
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Dr. Stephenson's work, correct?

A Correct.

Q -- is the cost per end product. There are two
very different requirenents to make cheese when you have a
barrel plant and bl ock plant. They are not the sane
product, yet are dunped -- lunped in the sanme cost survey
as they were in Dr. Stephenson's work.

Do you see that?

A | do.

Q And is that based upon your assunption that when
Dr. Stephenson reports cost on a per pound basis, he is
i ncl udi ng both 40-pound bl ocks and 500-pound barrel s?

A. "' mnot exactly sure what was included in the 2006
wor k because there was only ten plants included. Wat |
can inply fromhis work is that when you | ook at the cost
per pound on packaging, there is a very significant
di fference between the high cost plants and the | ow cost
pl ants, neaning the top five and the bottomfive. And in
that work, the differences al nost equal to the packagi ng
costs. So there really was no definition of what plant
was bei ng surveyed within the cheese franeworKk.

Q But you reference here specifically to his 2018
survey, which | assune is a reference to what ends up
bei ng his 2021 report, correct?

A That is correct.

Q And Dr. Stephenson will testify, and if he
expl ai ns that although he gathered information regarding

500- pound barrels, but in fact, his cost data only rel ates
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to 40-pound bl ocks, am | correct that the criticismyou
have | odged on page 6 goes away?
A. | would say that's incorrect based on the data
t hat was supplied on the |ow cost plants. The val ue of
packaging is not sufficient to cover the cost of materi al
to put it into a 40-pound bl ock. See, there could be a
640 plant in there. There could be anything. It is just
not determ ned. Which goes to the point, either
Dr. Stephenson was given -- or people volunteered
information in that survey, and that's just one of the
inplications that we're having trouble wth reconciling.
Q Didn't the survey ask that plants specifically
i dentify whether they were 40-pound bl ocks versus

640- pound bl ocks versus 500- pound barrel s?

A | don't know that specifically but -- but in the
summary of information, there was no di stinguishing what
was what .

Q So let's assunme that Dr. Stephenson will explain

that, yes, he gathered information as to all three
varieties, that is to say 40-pound bl ocks, 640-pound
bl ocks, and 500-pound barrels, but when it cane to
reporting costs, he limted hinself to 40-pound bl ocks.
Wuldn't that elimnate the criticismyou ve nade on
page 67?

A. If he testifies to that, it may. But | still wll
stand by the nunbers of what it costs to package a piece
of cheese in a 40-pound box is not sufficient that was

outlined in his survey.

TALTY COURT REPORTERS, INC. 3181
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q And this will be a clarification. |'m not
pointing fingers, and I'mcertainly not suggesting you

have said anything that you didn't understand to be the

case. But he'll explain for us what he actually did,
correct?

A | believe so.

Q So let's now switch back to the nmajor topic of

your testinony, which relates to the cost of your conpany,
correct?
A Correct.
Q So let nme just start with the bottomIline and work
my way back a little bit. Ckay?
So on page 3 of your statement, which is, as |
say, Hearing Exhibit 171, you say that your costs for

maki ng cheese have gone up by 6.04 cents since 2007,

correct?
A | ncorrect. 6.4 cents, not 6.0 cents.
Q | thought it was 6.04. Let ne just go back and
| ook at the nunbers. Maybe | wote it down incorrectly.
A. | know, they get confusing.
Q You know, you're absolutely right. | put an extra

zero in there. So I'mgoing to ask the question again.
A. Ckay.
Q Good to have the correction
On page 3 you indicate that your costs of naking
cheese have gone up by 6.4 cents, correct?
A Correct.

Q And you're aware, |'msure, that the National MIKk
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Producers Federation proposal is to increase the cheese

Make Al l owance by four-point -- | think it is 22 cents; is
t hat correct?

A | believe it is -- it's 3.97-sonething. [If we
round to four, | think we can agree to that.

Q Ckay. So it's -- let's just -- it is by roughly

$0.04. Let's use that rough nunber. That's how nuch
National MIk would increase the Make Al |l owance, correct?

A Correct.

Q So that there would be an -- even with that
i ncrease, there would be a shortfall, if you will, of
approxi mately $0.022 per pound of cheese in terns of what
it costs you to nake cheese versus what the Make Al l owance
will be?

A. No, sir. W produce -- up until last year, we
produced bel ow t he Make Al |l owance.

Q Well, you are the one --

A. Even though our costs have gone up $0. 064, we
produce barrel cheese at less than the -- we used to
produce it at less than the Make Al | owance.

Q | see. Ckay. Al right. Al right.

But using your increases as a benchmark, the
National M Ik Producer proposal, in terms of cents, is
| ess than the cost increase you have included -- you have
i ncurred, correct?
A That is correct.
Q Ckay. And then when it conmes to nonfat dry mlk

simlarly, you have costs of $0.054 per pound, correct?
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A In --

Q | ncreased cost of $0.054, correct?

A. I ncorrect. You said nonfat dry m K.
Q Ckay.

A. It would be sweet -- dried sweet whey.

Q Ckay. Let ne start the question again. Another
accurate correction.

You report that your costs of maki ng whey have
i ncreased by $0.054 since 2007, correct?

A Correct.

Q And the National M1k new Make Al | owance proposa
woul d i ncrease the whey Make Al |l owance by approxi mately
$0. 031, correct?

A Correct.

Q Okay. And so you have experienced an increase of
$0. 023 nore than -- yes, than the National MIk proposed

i ncrease, correct?

A Correct.
Q Ckay. Now, one thing that -- so that is sort of
the bottomline nunbers. | would nowlike to dig in, a

l[ittle bit, to what actually makes up your nunbers, if you
see what |'m sayi ng, because you provided sone information
about that.

So one thing -- and so | want to start by tal king
about depreciation.

Now, you indicated on page 2, that you -- you
tried to track how Dr. Stephenson had grouped vari ous

costs in his 2022 report, and you felt you had done so,
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except for depreciation where Dr. Stephenson uses a --
think he calls it econom c depreciation cal cul ation, and
you are using instead GAAP accounti ng depreciation as you

keep them on your books; is that correct?

A That is correct.

Q Ckay. So -- and then you give sone figures for
how nmuch -- how nuch depreciation has increased, correct?

A | do, yes.

Q You have figures both for cheese and for -- and

for whey, correct?

A Correct.

Q So for cheese, the figure appears at the top of
page 3, and you say, in 16 years, on a per pound basis,
depreci ation was up 77% which worked out to two-tenths of
a cent per pound, correct?

A Correct.

Q So if I just do the back calculation as to, well,
what nust depreciation have been to increase it by 77%
only produces two-tenths of a penny, | get that
depreci ati on was $0.0025. Do you see what |'m saying? |Is
that right?

A | am not sure | can confirmyour math.

Q Well, what I'm-- the math I'mdoing is .77,
that's the 77% tinmes X equals two-tenths of a cent,
because you said that your depreciation is up two-tenths
of a cent, and that's 77% increase. So | think in ny
formula, X would tell us what depreciation was before you

did the increase. And | get, you know, roughly -- | nean
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what | get exactly is $0.00259. So |'mgetting roughly a
guarter of a penny per pound.

A. Yeah. A quarter of a penny per pound sounds nore
accurate. And | did my math up here, and | cone up with
that. You originally had said 2.5 cents, and | thought
that was too high, so --

Q If | said that, | msspoke. |I'msorry. And
appreci ate your correcting that. It is -- depreciation
was a quarter of a penny per pound, correct?

A Correct.

Q | mean that's -- if we -- and that's on your
cheese, right? So --

A. | f you are asking if we have an old plant, your
answer is yes.

Q You nust have a plant that is pretty nuch fully

depreci at ed?

A It is.

Q Ckay.

A. We have been in the sane spot for 110 years.
Q Ckay. Al right.

A Qur building is fully depreciated.

Q Ckay. And | nean, Dr. Stephenson incl uded
depreci ati on way back in his 2007 study, and his average
nunber for cheese was $0. 0334 per pound depreciation.
Ckay?

A Ckay.

Q We have got docunents in the record. People can

ook at it. But |I nean, you -- it's fair to say -- have
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extraordinarily | ow depreciation?

A Yes, we do.

Q Ckay. And -- okay. So obviously, if there were
conmpani es out there that have made substantial capital
i nvestnents that are being depreciated as we speak, they
woul d end up with cost increases materially nore than
you're setting forth; is that fair?

A That is fair.

Q Ckay. And then let's just do the sanme nunber for
whey.

For whey, you state -- and | believe this is on
page -- the bottom of page 4, that depreciation for dried
whey has increased 67% which represents a three-tenths of
a cent per pound increase, correct?

A Correct.

Q And if | do ny back cal culation, | conpute that
nmeans that your depreciation upon which that increase was
calculated is just a little nore than four-tenths of a
cent; is that right?

A | get the sane math.

Q Ckay. And, once again, then, when it cones to
whey, your plants are essentially fully depreciated,
correct?

A. Ironically, we have actually put mllions into
them but they are so depreciated, it doesn't nmake any
di fference.

Q Ckay. And once again, if we | ook back at

Dr. Stephenson's nunbers from 2007, people -- you know, |

2023
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think that report's already in the record -- in that
report, the weighted average depreciation for a whey pl ant
was $0.058. Take that as a given.
Once again, you obviously are, for better or

worse -- |I'mnot casting aspersions in any way
what soever -- but for better or worse, you are unusual in
that you really have fully depreciated your plants, and
that's not a cost you are incurring, correct?

A. W are fully -- we are nearly fully depreciated on

our assets, on our cheese nmking assets, correct.

Q And depreciation is, obviously, aline itemin the
cal cul ation of -- of costs of manufacture, correct?

A Correct.

Q kay. Al right. So let nme now nove on to a

di fferent part of your calcul ations, which is on page 4 as
well. And this relates to your Table 1, and |I just want
to understand the inplications of the change in what kind
of whey you are producing. kay?
Nanely, in 2006, you had no condensed whey, but

t oday you have 23% condensed whey, correct?

A Correct.

Q So in your table you are focusing on the packaging

di fferences between the two, correct?

A Correct.
Q And obvi ously there's no packaging -- well,
shoul dn't say obviously -- am| correct there's no

packagi ng for condensed whey?

A. Technically you have a |abel, but that's about it,
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you are correct.

Q Ckay. So had you been using the sane packagi ng
styles for whey in 2022 that you had been using in 2006,
your costs would be higher in 2022 because they woul d
i ncl ude nore packagi ng costs, correct?

A. Correct. On the flip side, though, we also
recei ve | ess revenue for condensed whey. So they -- they
pretty nmuch counter one another. But in the essence of
the -- of a cost survey, I'm-- all | can report is the
nunbers that | have

Q Not -- and | appreciate your reporting your actua
nunbers. That's great.

But if you were sinply doing a cost of manufacture
anal ysis, which is sort of what a Make Al owance is, you
woul d have had hi gher costs of manufacture had you been
produci ng the whey and packaging it in the manner you had
been doing in 2006 as opposed to what you actually did in
20227?

A That is correct.

Q And then the other difference, and tell me if |I'm
wrong about this, but | believe condensed whey --
condensed whey is not fully dried whey, am| right?

A You're correct.

Q Al right. So -- which | would think neans you
have reduced costs now because you don't have to dry it as
much, correct?

A Correct.

Q And so, once again, if you were drying -- let ne
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start the question again.

Wth respect to the 23% of your total whey as of
2022 that is condensed, you have |ower drying costs than
you woul d have had had you still been drying that whey and
making it a dry whey, correct?

A Correct.

Q Ckay. And when you condense it to what -- you
know, is there a percent associated with that, as to, we
condense it to X percent?

A. Well, for travel purposes, you -- there's kind of
a sweet spot that -- that works best for our particul ar
products. O her conpanies can get to a hi gher percentage,
and -- and ours is around that 32%

Q Okay. And what is the 32

A 32% sol i ds.

Q Ckay. Meaning that you -- that there is 68%
noi sture that you haven't taken out; is that right?

A. Well, if you -- to be really technical, dried whey
has 1.5% noi sture, so less that 1.5% that would be an
equi val ent .

Q Ckay. So there's 65.5% noisture that you --

sorry.
A O water has not been renoved.
Q 66. 5% wat er that has not been renoved?
A Approxi mat el y.
Q And you obvi ously have saved that cost, correct?
A Correct.
Q So on page 2, | think I know the answer, but
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think to nake sure the record's clear, | just want to ask
it.

You tal k about cheese production vol une having
i ncreased 53% bet ween 2006 and 2022.

A That's correct.

Q Is that limted to your barrel production or --

A. This is only barrel.

Q Ckay. Because you nention el sewhere that you' ve
opened up a new plant and things like that. | assune that
t hat nunber does not include that new plant?

A. This is only barrel cheese production.

Q | assuned that was the case, but | just wanted to
make sure that was right.

MR. ROSENBAUM That's all | have at this tine.
Thank you.
THE COURT: Further cross?
CROSS- EXAM NATI ON
BY VR M LTNER:

Q Good afternoon, M. Bauer

A Good afternoon.

Q Ryan M Itner representing Select MIk Producers.

On the first page of your statenment you describe
both the vol unes of production and your -- the volune of
mlk that is produced by your cooperative's patrons.

Does the plant, the barrel plant, only take m |k
from cooperative patrons?

A Up until -- for the collection of this data, the

answer i s yes.
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Earlier this year, we were able to purchase sone

outside mlk. | believe that was in Maine. W took on a
l[ittle -- May or June we took on a little bit of extra
m | k.

Q Does mlk fromthe cooperative's patrons regularly

get delivered to plants that are not Ellsworth processing

pl ant s?
A. We have one such arrangenent that we have, and
it's approximately -- it varies between two and three

| oads of m |k a day.
Q The new cheese plant in Menononie, were any of the
costs fromthat plant included in the information you

descri bed today?

A. Absol utely none.

Q And your processed cheese plant -- | have to
admt, I'"'mnot extrenely famliar with the process of
maki ng processed cheese. |Is there any additional mlk

that gets delivered to that plant or is it just barrels
and ot her ingredients?

A. Barrels and other ingredients. And obviously,
none of those costs are included.

Q Ri ght .

Ckay. On page 2 where you begin describing your
barrel cheese costs, you note that you added "whole m |k
UF at the start of our process to increase the efficiency
of each vat cycle."

So although this is pretty self-evident, that was

an investnent nade after the | ast Make All owance
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adj ustnent, correct?

A Correct.

Q And if you could, explain for ne how addi ng that
UF process at the beginning increases your efficiencies?

A So we have vats that hold 55,000 pounds of mlKk,
or liquid, and by running the mlk through a whole mlk
UF, the best way it was described to ny board was it takes
Hol stein mlk and turns it into Jersey mlk. So we're
able to run approximately 77,000 pounds of m |k equival ent
for every vat cycle. In addition, our plant was desi gned
to handl e 21 vats per day, and through efficient use and
schedul i ng, we have been able to get 24 vats per day. So
the UF and better managenent techni ques, we have been able
to i ncrease our production.

Q In addition to increasing the throughput, does
that also help with your casein to fat ratio or anything
like that related to how much yield you can produce?

A. No. Because if we run -- we don't separate
anything prior to making cheese, so all we're doing is
nmoving the -- renoving the lactose to allow nore efficient
use of each cycle.

Q What kind of vats do you use when you produce your
barrel cheese? Are they open vats or verticals or
hori zont al s?

A Hori zont al s.

Q Ckay. | asked this of Agri-Mirk's wtnesses, and
| would like to ask the sane of you.

Do you think that Ellsworth's costs of production
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for barrel cheese are above or below the average for al
barrel producers?

A. | will say we are -- we -- | can answer it this
way. Qur costs of production, up until 2022, was bel ow
t he Make Al |l owance, for both cheese and whey. | don't
know what other costs are for other manufacturers.

Q Ckay. | have what | think is | guess a
phi | osophi cal question for you that cane to mind while you
wer e answering sone ot hers.

| f USDA elects to exclude barrel prices from
fornmul as, should USDA consider the cost data from barrel
manuf acturers in setting the Make Al |l owance?

A. No, they shouldn't.

Q Ckay.

A. That was an easy phil osophi cal questi on.

Q | thought | knew what your answer m ght be, but it
was worth asking.

MR MLTNER | -- | don't think | have anything
el se. Thank you.
THE COURT: O her cross other than AMS for this
W t ness.
Seei ng none, ANS.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good afternoon

A Good afternoon.

Q Wel cone back. Let's see here.

This first one is another easy question as well.
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| think I know the answer. But just to be clear, when you
are conparing the costs here between 2006 and 2022, that's
your actual 2006 cost, that is not the survey from 20067

A. It is actual cost.

Q And you talk -- | nean, you give us all the barre
cheese costs that you have experienced, and |ater on you
| i st packaging differences between barrel and bl ocks.

But would you say that the other costs for bl ock

cheese are simlar to your barrel costs?

A There is a couple that are very simlar. Labor in
one seens to be very -- between our two plants, |I'm going
to say no. But when | ook at our survey work between

what was provided, |abor seens to be very consi stent
bet ween t he two.

The problemthat -- voluntary survey work and how
it's conpiled is no one knows what they are including for
the right nunbers and how they are including that. So it
beconmes very difficult to say, this is the right nunber.
It's the nunber that was given to Dr. Stephenson, and
that's what he's working with. So it's hard to -- it's
hard to say.

So when | use packagi ng cost, as an exanpl e,
that's one item| can clearly break out to say, this is
not right, because | know what it costs. And | may not
buy cardboard specifically at the best, but it is not
going to be off by 100%

So that's just where | can see differences in the

survey on how the information was reported.
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Q Ckay. Thank you. | appreciate that
clarification.

So for your cheese costs, | guess the first
guestion, you have the | ast grouping for cheese is other,
and you say that is a catch-all

Can you give a few exanpl es of what catch-al
costs would be in that category?

A. They actually got snaller over tinme because -- oh,
in 2006, | was not there yet, and when | started in 2008,
we started to actually do cost studies, and we started to
break themout. So as | nentioned the rennets and the
pl astic, we started tracking those specifically. So it's
generally going to be |like the catch-all, USDA
i nspections, Wsconsin inspections. Those kind of things
woul d be in the other. And generally, when they are
spread out over a larger cost -- or a |larger tonnage, they
don't have a lot of significant inpact.

Q Well, that was kind of ny second question. So you
tal k about how utility costs went up 37% but yet you saw
a decrease --

A Mor e t hroughput .

Q -- and the sane thing for other, went up 10% and
yet you saw a decrease of $0.014. So | wonder if you
coul d explain for the record why.

A. Because we're spreadi ng out the sane cost over a
| arger anount of product, whether it's cheese or whey. So
one of the ways to get nore efficient, whether it's

m | king cows or running a cheese plant, is to get nore out
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of the sane fixed asset.

Q And part of that was -- driving that nmaybe was
your -- well, increasing your production was -- your
efficiency was the UF part that you installed?

A UF and addi ng nore vats. But predom nantly, the
UF.

Q Ckay. So | -- well, not just ne -- we added al
the costs that you list for the cheese side of the house.
We cane up with a slightly different nunber of .065, but
in your testinony you have .064. And |I'mwondering if
that just m ght be a rounding i ssue sonewhere.

A. | believe it is. | used a spreadsheet, and they
round those nunbers.

Q Okay. The next one's a little nore detail ed.

So on page 4, we're on your whey side, talking
about supplies. So if we |ooked at this right -- and I'm
going to look at the |ast sentence before the Table 1.
Supply costs for this period went up .005. The change in
packagi ng material was also up .004. And the change in
t he makeup of the product shipped was down .0029. When we
add those nunbers up, we don't cone to .0011.

A And it is really hard to get there because you
have to have the other root nunbers, which I did not
i ncl ude, because it -- it just varies on the product m X
and the packaging type. So if you just |ook at the cost
of raw materials, i.e., a bag to put whey in, or a tote,
those are one set of costs that went up. And because we

changed the m x and spread it out over a different
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gquantity, it gets convol uted.
At the end of the day, if | were to report, as we

did, to Dr. Stephenson's report, we would have reported at
basically a negative 1.001 cost difference for packaged
pr oduct .

Q Ckay. So what gets us confused then, if we add up
t hose nunbers, we get to .0491, but on page 5, you get to
a total cost of .054. However, if | use the .0061 nunber
that we had conputed, we actually do get to the $0.54.

A That's correct. Good math. | |ove that.

Q So we're just trying to nake sure we under st and

t he nunbers, you know, as they are presented.

A. And I'mtrying to add sonme context --
Q Uh- huh.
A. -- that dairy plants are not static. The dairy

i ndustry is not static. W change, we adjust to what
mar ket condition is out there, even on commodity products
i ke sweet whey. And -- but at the end of the day, our
costs still went up, that $0.0054 cents per pound to
process it, even though there are other changes within it.

Q Ckay. On the packaging costs for -- you list in
Table 2 and Table 3, what years are those for? Do you
remenber? | don't think it's marked on the table.

A. They woul d have been for, | believe, March or
April of this year

| will state for the record, we have -- our

packagi ng costs are based on corrugated cardboard fi ber.

| think there's actually a futures nmarket for that. And
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that's actually gone down. So we have seen sone costs go
down fromthe high point, and cardboard is one of that.
Sonme of the plastic products have gone down fromthe high
of 2022.

Q Ckay. You touched a little bit on your utility
costs and how you purchase natural gas and electricity.

A Correct.

Q And that hel ps keep those prices nore stable for
you.

Can you tal k about whether this is a commobn
strategy used anongst plants that you are aware of ?

A | am not sure how common it is. One of the
benefits that we have is that we run our plant
consistently, and that is one of the keys in order to get
those -- that pricing lower. W really don't have any
downti ne. Everything is always running.

Qur -- for electrical rates they charge you a peak
| oading rate and a base |loading rate. W don't have any
difference. It's the sane -- practically the sane
nunbers. So all our equipnent is on all the tine, so they
give us a pretty lowrate for that.

On gas, for exanple, thereis alittle bit of
variation, but you have to have standard purchasing
t hroughout the nmonth, and we're pretty consistent on that,
too. So we just have been steady Eddi e on what our gas
and el ectrical consunption has been.

M5. TAYLOR: | think that's it from AMS

THE COURT: Anything el se?

TALTY COURT REPORTERS, INC. 3199
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

M. Mltner.
CROSS- EXAM NATI ON
BY VR M LTNER:

Q | neglected to ask one question of you

The UF facility or the UF equipnent that you
installed, obviously, it increased your costs, correct, to
install that, right?

A Correct.

Q And you have incorporated those costs into the
data you have presented here today, correct?

A Correct.

Q And you're asking for USDA to recogni ze the steps
you have taken or that Ellsworth has taken to becone nore
efficient, correct?

A Correct.

Q But there's a cost that cones with that, and
you' re asking that the forrmulas reflect both the
i nvestnent and the efficiencies received, correct?

A. The answer is correct, just as they always have to
use depreciation or return on investnent within the
cal cul ati on.

MR. MLTNER  Thank you. That's all.

THE COURT: Dr. Bozic.

DR. BQZIC.  Your Honor, | apologize for not being
avail able for cross earlier. Unfortunately the world
doesn't stop just because we are here. | had a call | had
to take.

THE COURT: Anyone objecting to this as --
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Heari ng none, you nmay conti nue.
DR. BQZIC. Thank you. Thank you, your Honor.
CROSS- EXAM NATI ON
BY DR BQZI C
Q M. Bauer, as an i Phone owner, | got really
concerned by your testinony.
You don't have information about child labor in
i Phones, do you?
A Al'l | read about is in the news about child |abor
being in this product or that, and boycotting, and it's
i ke, okay, so...
Q Well, | would never use a product that has child
| abor, and also, like yourself, | would never propose a
proposal for which | would have any degree of confidence
that would hurt dairy farners. W mght not agree on
the -- how to solve the barrel problens, but I do want you

to know | appreciate the passion with which you represent

your nenbers.
A. Thank you.

Q | wanted to visit a little bit on your experience

W th cost accounting, and you recently went to a process

of expansions and new facility buil di ngs.

Have you expl ored how nmuch savings there are in

these really |l arge cheese plants that have been popping up

around the country | ast six, seven years, on a per pound

of cheese? How nuch do they save versus, let's say, a
pl ant of your size?

A. | amnot privy to their information, but that's
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2023

not to say that | can't specul ate based on the stated
nunbers that they are throwing around to build these
plants. |It's pretty substantial investnent for these
plants to go up. And it becones a pretty hefty anount,
and I'mgoing to say dollars per hundredwei ght that
sonebody has to fund these new plants, well beyond the

current Make Al |l owance.

excess of Make Al |l owance that would cover your costs?

new pl ant, Make All owance would be in excess of what is
bei ng proposed for the Make All owance? |f | understand
the -- that's what the question was, then the answer is

yes.

down that path nore.

The other question | had is regarding the risk

that you disagree with the Edge's natural outgrowh
proposal for barrels.

Wul d you agree that if AVS does inpl enent that
proposal, that barrel sellers as well as barrel buyers
woul d have an easier tine managing risk than it is the

case today?

Q So you woul d suggest that the Make All owance that

woul d satisfy the cost structure of new plants is even in

A. If | understand the question correctly, the -- a

Q The answer is yes. ay. ay. Then | won't go

Q So let's say that the AMS cones up with a proposa

where the barrel weight ends up being exactly, let's say,

managenent for barrel manufacturers. Wat -- | understand

A. If -- can you -- can you state that again, please?

r TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

3202



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

25% and everybody knows in advance that for the next
12 nonths it's going to be 25%

Wuld it follow that by using the conbination of
all cheese futures and bl ock cheese futures, yourself as a
barrel seller, as well as your clients who are buying
barrel cheese fromyou, that both of you would have an
easi er tinme understanding what the projected price for
barrels is and potentially even |lock that price in?

A. The assunption is, is that you can actually use
the futures market and have liquidity to do that, and it
does not have that. W have been trying to use the
futures market to limt our hedge -- or limt our
exposure, but at sone points we end up being 25 to 50% of
the open interest in the market. There is not enough
[Tquidity in the market to support that assunption.

Q CME has traditionally pursued very tight specs for
their contracts in order to encourage nore liquidity and
reduce basis. For exanple, if you |look at the corn
contract, it is #2 yellow, 5,000 bushels, these particul ar
nont hs of the year, etcetera, etcetera.

| f the uncertainty is renoved regarding the wei ght
t hat bl ocks versus barrels woul d have in that
relati onship, wouldn't that be a step towards resol ving
the liquidity issue?

A. You are assum ng, because | believe the CVE can't
agree on a new spec for barrels, that there would be such
a contract or itemto go forward. So | don't believe that

the future -- the history has not supported that
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concl usi on.

Q To be clear, Edge's proposal does not require any
action from CME. Because the weights for bl ocks and
barrels would be fixed, one could use the all-cheese
futures and the bl ock cheese futures to figure out what
the inplied barrel futures would be, and they would be --

A. It still does not help the producers at all
It -- it limts their producers. | know Dr. Vitaliano has
done a chart based on the 35% and it does inprove the
percentage that the producer -- the Anerican dairy farner
would get. But it is not -- it pales in conparison to
elimnating it entirely.

So, again, | go back to the analogy, that it -- if
you are going to have barrels subsidized exactly, the rest
of the -- 90% of the industry, what's the difference if

you are using child | abor law to build your iPhone or your

Ni ke tennis shoes or whatever? It is still in that
pr oduct .

Q Yeah.

A | don't know if you are wearing N kes or not.

And | use those two because people pick on them
because they are big brands. | nean, that's really what
they are, so --

Q No, | understand. But, of course, your assunption
there is that the unfavorable price relationship between
barrel s and bl ocks would continue going forward, as it was
| ast the few years?

A. And even if it -- if we change to price off of
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bl ocks, we'll have continued transparency in the industry.
W won't have 90% priced off of blocks, we'll have 100%
priced off of blocks, and then we have a much cl earer
basis and transparency in using the futures market to --
to have our custoners and our farnmers have clear and
transparent prices in the future. No need to do the nath.
We all price off the sane unit, just like the other three
comodi ties, other three comobdities are used to price

di fferent conponent val ues.

Q M. Bauer, if you offer barrels off blocks, and
your conpetitor cones in, and they are willing to price
barrels differently, and they conme in $0.15 bel ow you, how
much -- how confident are you that your potential client
will not switch vendors and go fromyou to your
conpetitor?

A It's very difficult to swtch fornmulas wthin a
manuf acturer setting. And the -- nost of the barrels in
t he Upper M dwest are already presold, so these
di scussions need to be had with the custonmers years in
advance.

And, in fact, we're trying to get our custoners to
| ook at how they can hedge their product and their raw
material for their end custoner, and when you talk to
them it's like, hey, look, all you got to do is use the
bl ock market, and this basis over -- they are |ike, oh,
it's that easy?

We have such a conplicated fornul a because that's

what we invented. W can change it. USDA can change it
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and nake it nore transparent and a nore profitable dairy
i ndustry by getting rid of the barrels in the cal culation
and Cass IIl conponent -- Class |IIl protein pricing.

Q M. Bauer, if an exporter can choose to produce
either 1'd say frozen nozzarella for exports or either
bl ocks or barrels for donestic market, and they swtch
based on their export conpetitiveness, and if you
essentially elimnate the price discovery for barrels
mar ket s, woul d you expect themto start maki ng bl ocks when
t hey have struggles in exporting nbzz overseas?

A. | think they will nake the best decision that they
can at the tine.

Q | f that best decision turns out to be bl ocks, what
woul d that do to the price of blocks?

A. Well, then there woul d obviously be nore cheese in
the market and then lower the market. But it would | ower
it at an equal value, like it would for all the other
products versus a nythical 52% or 48% dependi ng on the
time of the year. It would be an actual market. No
different than for whey or butter or nonfat dry mlKk.

We'd have parity with the other products, finally.
Q M . Bauer, thank you for your answer.
| believe M. Brown testified that barrels can be
stored for a period of up to six nonths at a certain
tenperature without affecting their functionality.
| s that your understanding as well?
A And | understand bl ocks can be stored for ten

years. So cheese can be stored for extended periods of
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time. |It's another way to arbitrage your product and
pricing for manufacturing of processed cheese or other
products. No different than butter or dried sweet whey,
they all have |long-term storage capabilities to it.

Q Wul d you have to use different starter cultures
if you are going to nmake bl ocks that would need to be
stored for that period of tine?

A. It depends on how you want to store your product
and how you want it to function in the end.

Q I f you wanted that block to function as a fresh
cheese, in the end, would you be able to do that?

A. Well, it would -- the sane -- sane concept if you
want ed your barrel cheese to function as fresh cheese. It

is not going to. You have to understand how your product
and how your end consunption is going to be on that
pr oduct .

Q So your claimis that barrels and bl ocks are --

t hat one form of cheddar over the other has no advant age
in storage w thout change of functionality?

In other words, if you don't want your cheese to
age, you just want to freeze it and bring it back six
months later, you're saying there's no advantage if you
make barrels versus bl ocks?

A. There's all kinds of different things cheese
manuf acturers can do to limt the aging profile on cheese,
and tenperature or freezing is certainly one of them

Q And that can be equally successfully applied to

bl ocks and barrel s?

2023
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A. It depends on what the outcone is and how t hey

want to handle it.

Q But --
A. | f you are using processed cheese, at the end of
the day, you still have to have a firmbody in order for

t hat cheese to function, which requires cheese | ess than
30 days old. Even if you freeze it or bring it back,
there are sone slight differences.

And renenber, processed cheese is all about
consi stency. And we have very skilled people that can

take I ess than originally spec cheese and turn it into a

great product in the end for our consuners in foodservice.

Q Thank you for your answer.

The capacity increases in barrel manufacturing in
the period 2016 to 2019 or so has been quite substantial;
woul d you agree with that, capacity increase in barrel
manuf act uri ng?

A. It may. |'mnot exactly certain of that, because
| have seen other barrel nmanufacturers go out of business
in that sanme tinmefrane.

| think what has changed is people are out of the
Federal Order system wusing different nethods to price
their raw material and using the CME as a way to market
product versus selling the product ahead of tine.

What's interesting is that USDA has a great stat.
It's the NASS data quick stats, and you can | ook up
processed cheese in there. And it is grown substantially

in the last two years to 2.8 billion pounds froma pretty
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steady 2.3 billion pounds. So the industry's dynam c, and
it is changing.

And | don't necessarily believe that added
capacity fromout west -- because | do know of at | east
two plants that have gone out of barrel production, and
sone have added additional capacity. But there's also
been additional need within the industry, too, for
processed cheese.

Q | f over the next 24 nonths we have substantially
new bl ock maki ng capacity but no new barrel naking
capacity, and if AMS does not heed your advice and
elimnate barrels, would you anticipate that the
bl ock-barrel spread m ght get inverted in 20257

A. It could or could not. It all depends primarily
on where the processed cheese is going to be used and
processed, because processed cheese can still use 640s or
40s depending on the price. But what will happen is if
nore cheese manufacturing cones online, there could
potentially be a shift in how the industry has either nore
or | ess product available, which will increase or decrease
supply and demand. So just fundanental econom cs.

Q Wul d you agree that if bl ock-barrel cheese --
excuse me -- block-barrel spread gets inverted in 2025,
that that may hurt farners if your proposal is adopted?

A. If it's inverted, there -- as it did the prior
year in 2022, for only half the year, and it then
self-corrected. The problemis, is we had a great first

hal f of the year and a bad second half of the year. By
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pricing off of one consistent product, we can use the
futures market to protect our nmargins, both on the plant

| evel, on a processing level, and on a farmlevel, and we
can't do it under today's environnment when bl ocks are
included in the calculation of Class IIl protein.

Q Does your answer depend on the assunption that
your clients would agree to forward basis?

A Even if they use the governnent prograns that are
avail abl e today, they still have a hard tine securing
their basis because we are so heavily involved in
bl ocks -- excuse ne -- in barrels, that it's hard to
determ ne what their basis is going to be. So they have a
hard time, they have a basis risk greater than nost.

Q What | was asking is for a barrel buyer to agree
to, you know, buy off -- price their purchases off bl ocks,
for you to be isolated fromthe oversupply of barrels, you
woul d al so have to have a contract where it says sonething
like, you will pay ne, let's say, $0.03 bel ow bl ocks for
any barrels shipped to you over the next 12 nonths, that
that basis would al so have to be fixed; is that correct?

A Wien we conpare bl ock manufacturers to barre
manuf acturers and howit's priced, there will have to be a
readj ustnent in the marketpl ace.

What | find interesting about this -- and | know
you had a presentation at the cheese con earlier this
year, and | know M ke Brown had a presentation at cheese
con -- and what was so striking in that presentation is

how barrel manufacturers, in essence, were subsidi zi ng
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bl ock manuf acturers because of the Make All owance. So
that is what the reality has been happening, the barre
manuf act urers have been scream ng, National MIk, and we
have been waiting for a holistic approach that's -- 1'm
going to cone back to the whol e proposal of National

MIlk -- make a holistic approach. And we can support

t hat, because we don't get quite everything that we want,
and nei ther does anyone el se.

At the end of the day, the dairy farnmer has to
support this. And that's why we have the Make All owances
set where they are. Renoving the barrels is part of that.
Changing the Cass | novers, the higher-of, all the
proposals within National MIk nake a conprehensive
package that every dairy farmer can get behind and
hopeful | y passes once USDA gets the reconmendation out.

Q | appreciate your answer. Just to nmake sure that
| got the answer to ny previous question, for you to have
stability regarding the barrels yourself, is it true that
your clients would have to agree to pay a price that's
based on bl ock plus a basis that is fixed for an extended
period of tine?

A They woul d have to -- which is what they do today,
only on the barrel market. So we would have to rotate to
a different market. It would be a very sinple,
negotiated, third-party transaction cal cul ati on.

Q But in other words, if they don't agree to a fixed
basis, we can still price it off blocks. W would stil

be exposed to the availability of surplus barrels?
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A. If -- if Iin the worst case scenario, if the
i ndustry does not nove, dairy farnmers will still be better
of f because we'll have nore value in Class | that we can

potentially bring back to our farners.

The worst case scenario is we still get better in
the dairy industry. So that's why it's -- |I'mso
passi onate about it because there is -- the downside is to

keep what we have, institutionalizes that barrel

manuf acturers get penalized and bl ock manufacturers get

rewarded. And that's what -- it is not orderly marketing
in the industry.

Q M. Bauer, | don't question your passion, just
econom cs.

So, again, the assunption that you would be better
of f assunmes that any surplus m |k that cannot be converted
to nozz that's exported, would not find itself way back to
t he bl ock market that woul d then depress the block prices
the sane way that it's currently depressing the barrel
mar ket .

A Wel |, under the sane scenario, if all the barrel
manuf acturers go out, then we're in the sane boat, are we
not ?

Q "' m not concerned about all barrel nanufacturers
goi ng out of business. |I'mjust --

A. So if we have one barrel manufacturer setting the
price for 50%00of the mlk, that's acceptable? | don't
t hi nk we have the economcs of what's -- the econom cs

will cone to bear on whatever they are. | understand -- |
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fully recogni ze and understand that what is happening
today in the barrel market is not sustainable. To have
one out of six years where we get back to normal is not
sustai nable. Qur creanery already is at a di sadvant age of
about $33 million. W can't keep doing that. W'l]|
ei ther stop making barrels or make a different product.
And that's one | ess barrel manufacturer, and that's just
going to go to the next one and the next one, until pretty
soon we don't have any barrel manufacturers, except for
the | argest ones out west. And they are not part of the
Federal Order system they are just part of the price
cal cul ati on.

Q And, again, | appreciate your passion to remain in
the barrel business. | do want to be on the record that

your proposal will take you out of the barrel business

because you will be out conpletely by those --
A. |"mstill conpeting with themto this day. And
will next year, absent -- but | don't have the opportunity

to work wwthin the systemto change it because it's
institutionalized that, oh, well, that's part of the mlKk
calculation. |If it's not part of the mlk calculation, |
have that ability to talk to ny custoners and do sonethi ng
di fferent.

Q | appreciate your answers. And, again, | do want
t o enphasi ze, again, because these exchanges can get quite
i ntense, but, you know, everybody in the organization that
| represent wi shes nothing but the best for all Upper

M dwest nmanufacturers, Ellsworth included.
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DR BQZI C. Thank you, your Honor.

THE COURT: Ckay. That was sone |ate cross. |
forget where we are. AMS has gone. W have redirect.
AMS is finished, right?

M5. TAYLOR:  Done.

THE COURT: After all that, no further questions.

M5. HANCOCK: | wasn't sure if it restarted
everything, so --

THE COURT: Well, nme either. | would rather
declare an end to this and nove into -- unless you have
got sonething further after --

M5. HANCOCK: | just have a couple of questions.

THE COURT: Al right.

REDI RECT EXAM NATI ON
BY MS. HANCOCK:
Q And, frankly, sonme of this m ght have been cl eared
up already, but | just want to nake sure that | have this.

You had some questions earlier that was tal king
about essentially what | would characterize as the
i nnovati ons of your products and how t hey have changed
over tinme and whether you are really conparing current
data apples to apples wth your historic data.

Do you recall that?

A | do.

Q Is it fair to say that over tine you have evol ved
your product m xes and the techni ques that you have used
to manufacture your products as ways to build in

efficiencies to say profitable?
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A That is true.

Q And -- and we can see that when we | ook at your
Tabl e 1, when we | ook at your packaging style of whey in
conparing 2006 to 20227

A Correct.

Q And -- okay.

M5. HANCOCK: That's all | have on that, your
Honor. We would nove to admt Exhibit 171.

THE COURT: Any objections?

Seei ng none, Exhibit 171 is entered into the
record.

(Thereafter, Exhibit Nunber 171 was received

i nto evidence.)

THE COURT: Thank you.

Yeah, we have been going for only an hour, but we

only have an hour left, so take a break? The court
reporter says she doesn't need a break.
(O f-the-record.)

2023

M5. HANCOCK: It is a very delicate balance to hit

the nmark on the schedul e.
THE COURT: | under st and.

M5. HANCOCK: So at this tinme we're going to cal

Travi s Canpsey.
THE COURT: Rai se your right hand.
TRAVI S CAMPSEY,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
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DI RECT EXAM NATI ON
BY Ms. HANCOCK:

Q Good afternoon, M. Canpsey. Wuld you state and

spell your nanme for the record, please?
A It's Travis Canpsey, CGA-MP-SE-Y.
Q And what is your business address?
A. 813 8th Street, Suite 300, Wchita Falls, Texas,
76301.
Q Thank you.
And have you prepared testinony identified as
Exhi bit LSMP-1?
A Yes.
M5. HANCOCK: And, your Honor, | believe we're at
Exhibit 172 for identification.
THE COURT: W are. So marked.
(Thereafter, Exhibit Nunmber 172 was marked
for identification.)
M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q M. Canpsey, would you provide us with your
t esti nony?
A. Yes, | wll.

So there's alittle bit of the intro in the

witten docunent. | guess | will go ahead and introduce
nyself. M nane is Travis Canpsey. | work for Lone Star
M1 k Producers. | have been there for the |ast 21 years.

Graduate of M dwestern State.

Q | think your mcrophone is off just a sm dge.
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A Is this better? Good.
My nane is Travis Canpsey. |I'mthe CFO for Lone
Star M1k Producers. | have been with the conpany for the
| ast 21 years. |'ma graduate of Mdwestern State

University in Wchita Falls, Texas, with a Bachelor's in
accounting and a Master's in business admnistration. |'m
a Texas CPA and a CVA as well. | have been an active
menber in the National Society of Accountants for
cooperatives for the last 20 years as wel|.

Over the years, | have served in various roles for
the co-op. Sone of those titles have included secretary,
treasurer, and vice president of manufacturing. | have
been a board nanager of Lone Star M| k Producers
subsidiaries, as well. A lot of the tinme has been spent
on finance and accounting for the cooperative and its
subsi di ari es.

Over the tine | have spent about ten years worKking
with the Okl ahoma Gty plant which has produced powder,
cream and condensed mlk. A lot of that work was
accounting and finance, and | | earned sonet hi ng about
operations of the powder plant in that tinme. And then for
several years | headed up the marketing for cream and
condensed and nonfat dry m |k sal es.

| have been involved in the Lone Star dairy
products plant in Canyon, Texas, from conception through
now. And | served as the on-site CFO for about 15 nonths,
endi ng i n Decenber of 2022.

So inthe witten testinony, I'Il start in the --
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just at the end of the first paragraph here, | guess.

So, Lone Star MIk Producers, Inc., is a
Capper - Vol st ead cooperative association, is qualified to
mar ket mlk on Federal M1k Marketing Orders, is a nenber
of National M1k Producers Federation, and fully supports
Proposal Nunber 7.

Lone Star regularly markets its nmenbers' mlk on
t he Appal achi an, Sout hwest, Southeast, and Central Federal
M I k Marketing O ders.

My testinony will focus on the need for an update
and i nprovenent in the Federal O der Make All owances, the
adj ustnent to the whol esale dairy product prices, that
along with yield factors allow the conversion of the
whol esal e dairy product prices to the Order O ass and
Conmponent pri ces.

Lone Star supports National MIk's Proposal Nunber
7, as listed on the Notice of Hearing. W offer today
rel evant data on changes in costs of m |k processing that
we, as the operator of a cream butter, and nonfat dry
m | k processing plant, have experienced over the |last five
years.

Lone Star's butter and nonfat dry mlk plant is
| ocated in Canyon, Texas, which is approximtely 20 mles
south of Amarillo, and is a relatively new plant, opened
in 2017, which was subsequent to the nbst recent update in
Federal Order Make Al |l owances.

The plant's official nanme is Lone Star Dairy
Products LLC. | mght refer to it as LSDP
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The LSDP plant qualifies as a pool supply plant on
Order 126. And as | stated a nonent ago, | worked out
there from Sept enber of 2021 to Decenber of 2022, and |
have been on their board since inception.

Regul ar nonitoring of the financial results of the
plant is an area | have been tasked with since the
begi nni ng of the business.

So, seemngly, alnost all newy constructed mlk
pl ants experience operational chall enges when they first
open. Lone Star Dairy Products is no exception.
Consequently, we determ ned that cost data from 2017, the
year LSDP cane online, would not be indicative of the
costs of operating the plant on an ongoing and regularly
oper ati ng basis.

The data presented in LSMP-2, which is a one-page
exhibits that we'll get to in a nonent, conpares certain
costs experienced for the operation of the plant, just in
a small sanple, during the nonths of January through May
of 2023 and the same, so January through May of 2018.

The several cost itens conpared are hourly | abor
rates, utilities costs, and property insurance. W have
expressed these tine-period conparisons as a percentage
change since the underlying dollar cost or per unit cost
woul d reveal conpetitively sensitive proprietary
i nformati on.

The data presented in Exhibit LSMP-2 are
summari zed fromthe books and records of LSDP, and are

reasonabl e and correct to the best of our know edge and
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bel i ef.

In no surprise, costs of operating our plant have
risen considerably in the five years since early 2018.

For | abor costs, hourly wages, depending on the operations
departnent, increased between 27 and 49% which was an
average increase across the various operations departnents
of approxi mately 35%

This is only the gross wage nunber. It does not
i ncl ude payroll taxes, fringe benefits, health insurance,
wor k conp insurance. It doesn't include any of those
things. Just the pure base gross wage nunber.

Uilities costs at LSDP overall are virtually
unchanged across the five years, but only because we
invested mllions of dollars during this period to upgrade
and significantly increase the throughput of our
wastewater treatnent facility.

The wast ewat er treatnment expansion increased our
ability to process wastewater five-fold fromwhen the
plant was built. This substantial capital expense has had
the effect of actually reduci ng our ongoing nonthly water
and sewer char ges.

Unfortunately, we have no such mitigation
potential when it comes to the use of electricity and
natural gas, and their costs both increased roughly 25%
over the five-year period.

It is interesting to note for natural gas, in the
recent past, there have been five-nonth averages where the

rates were nore than double those of the five-nonth
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average of January through May 2023.

Soit's -- as a footnote, | think in 2022, there's
probably about a 400% difference between the | ow and the
high on the rate on natural gas out where we are. So
pretty volatile stuff.

The recent real shocker in plant costs is property
i nsurance, which increased nearly 378%in one year, nost
of which occurred in March of 2023. Insurance conpanies
recent | oss experience due to nultiple mlIk dryer fires,
hurricanes, winter storns, and other |arge-scale disasters
across the U S. have resulted in the nassive increase in
property insurance costs. W diligently shopped for
i nsurance at the nost recent renewal, and this was the
best we could do. These insurance cost increases are
frightening, and we doubt we will see nuch noderation any
ti me soon.

The dryer fire | osses experienced at other plants,
whi ch caused our insurance rates to increase, also
forcefully remnds us that we are dealing with nmechanica
devices, and there is always the risk of sonething very
bad happening, and that risk nust be mtigated by proper
mai nt enance and ongoi ng safety protocols, neither of which
are cheap if done right.

Fortunately, the nore nodern m | k-dryi ng equi pnent
is equi pped with many redundant safety features to | ower
the risk of catastrophic failures, and LSDP is so
equi pped. This is inportant for reduction of risk, but

does make the cost of purchasing and operating the
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equi pnent hi gher than in the past.

Lone Star, through its m |k products manufacturing
pl ant, experiences on a daily basis what it costs to
operate a hard product manufacturing facility, and as such
we see how i nadequate the current Federal O der
Make Al l owance values really are, because our operation
costs at LSDP exceed the current Federal Order
Make Al |l owances.

However, although we suspect our experience of
increasing costs is much like that of other processors, we
al so suspect that the way we capture the cost data likely
Is not exactly conparable to the way ot her processors
conpl ete these anal yses.

A standard set of cost reporting and cost
evaluation criteria are needed to nake sure industry-w de
costs are gathered and conpared apples to apples, and thus
provi de consi stent data for the industry and the Secretary
to eval uate when establishing Federal Order
Make Al | owances.

Plainly, we are not there today. Voluntary
surveys, conbined wth potentially inprecise nethods of
reporting and collecting cost data brings into question
the cost data's useful ness in devel opi ng Make Al |l owances.
A better nouse trap is needed, and it needs to be an
obligatory one.

I n other businesses, for exanple Mdicaid and
Medi care, cost determ nation nethods are rigid,

st andardi zed, reporting is required, and the individuals
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who create and file those reports are required to be
trained and certified before they are qualified to submt
such reports. Not that those nodels necessarily represent
t he best of the best, but the concept of using a standard
nmet hod that is consistent across the industry seens a
reasonabl e prerequisite to having valid, conparable cost
dat a.

We at Lone Star support National MIk's proposal
to make nodest increases in the Make Al |l owances as
proposed. This first step as proposed by National M Ik
Producers Federation al nost assuredly does not capture the
entirety of the raw m |k conversion cost increases
experi enced by dairy product nmanufacturers, since the |ast
time these rates were set in 2008, but it noves us in the
proper direction.

This cautious step recogni zes both the need to
make an adjustnment in Make Al l owances, but is reserved
enough in its magnitude as to not jeopardize the
confidence the industry has in Federal Order pricing.
Additionally, this nmeasured proposed increase in
Make Al |l owances recogni zes, and accounts for, the needs of
dairy farmers to not see excessively | arge downward
changes in the Orders' O ass prices, since such large
changes can thensel ves create market disorder.

Lone Star fully supports the Make Al |l owance
i ncrease provided in Proposal Nunmber 7 as a prelude to
consi stent, auditable, nmandatory processing cost reporting

which will bring confidence in the process, and support
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the orderly marketing and pricing of mlk.

Thi s concl udes our prepared testinmony. [1'd like
to thank the Departnent and others for allowing us to
appear here.

Q Thank you, M. Canpsey.

And then the final page of the exhibit is actually
a separate narked exhibit LSMP-2 that you referenced in
your testinony.

M5. HANCOCK: Your Honor, if we could mark that as
Exhi bit 17372

THE COURT: Yes. So narked.

(Thereafter, Exhibit Nunber 173 was narked

for identification.)

M5. HANCOCK: Thank you.

BY M5. HANCOCK:

Q M. Canpsey, you also -- when you reference that
LSMP-2 in your testinony that we have now marked as
Exhibit 173 -- and the title on this is just conparing
January through May of 2023 with January through May of
2018.

Is it just those two tine periods that you
provi ded a snapshot conparison of it?

A Yes.

Q Ckay. And is it fair to say that there's been
sone variability in between there, but this is the net
effect of what those nunbers are?

A. Correct. Yes. Particularly on the utilities.

Q Ckay. And does this take into account the
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addi ti onal expenses that were incurred in building,
constructing, and opening the plant in Canyon, Texas?
A. These costs are not -- | guess | don't know how
| ocation specific they are or costs of the total build.
These are -- these are nornmal operating type costs.
Q Ckay. And woul d those nornmal operating costs have

al ready been incurred by 2018 if it opened in 20177

A Right. Things had leveled out, if that's what you

are getting at.
Q Yeah.

A. Fromtotal startup node.

Q And ny point is, just those two snapshot periods

woul d have al ready taken into account that new pl ant
operati on?

A Uh- huh. Correct.

Q s that a "yes"

A. | think so, yes.

Q -- just so the record is clear?

A | -- | believe so.

Q And that would al so take into account any
efficiencies gained by having the new plant design and

i npl ement operations?

A. In theory, yes. W still work every day to becone

nmore efficient.

Q And that's fair. That's just always an ongoi ng

task that you have to undertake in order to build in the

best and nost efficient processes to capture the nost

efficient way to operate your plant?
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A Correct.

Q And do you know how the Exhibit 173 cost conpared
to 20067

A. | don't have a good conparison since this plant's
only existed since 2017 is when it started.

Q Ckay. And did you have a different plant where
you were produci ng under previously that had been cl osed
down?

A Ve di d.

Q And do you know how the -- this plant conpares to
your prior plant in the cost of operation?

A. | haven't studied that for today. The other plant
was about a 1965 nodel. So I'mnot sure those are apples
and appl es.

Q Ckay. Fair to say the 1965 nodel was nuch nore --
or much less efficient?

A Coul d be.

Q Ckay. And then does Lone Star engage in any kind
of risk managenent practices?

A. Not particularly at this point.

Q Ckay. Can you talk about -- about that and how
you have reached that point?

A. So the tools are conplex on the risk managenent
side of things. |If you are talking about |like a farnis
ability to hedge its owmn Class IIl prices or Cass IV
prices and so on, we |eave that up to our farnmer nenbers
and suggest that they get the help of a broker that's

famliar with the subject matter, so that they can design
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their own program they can catch their feed, and their
mlk cost, and all that kind of stuff together.

Q And do you know what percentage of your nenbership
uses or utilizes the risk nmanagenent tool s?

A. No, | don't know.

Q Ckay. And do you assist themw th that, though?
A No. No.
Q Ckay.

M5. HANCOCK: Thank you, your Honor. At this time
we woul d make hi m avail abl e for cross-exam nation.
THE COURT: Who has questions for this wtness,
ot her than AMS?
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good afternoon, M. Canpsey.
A Good afternoon.
Q Ryan M Itner representing Select MIKk Producers.
My first question actually doesn't have to do with
your statenent. In the last hearing on manufacturing
formul as, Lone Star supported certain proposals that were
| ed by dairy producers of New Mexico which were very
simlar to Proposals 10, 11, and 12 in this hearing that
Sel ect has introduced.
Does Lone Star have a position on those proposal s?
A. | woul d say that another w tness would probably be
in a better position to answer that question.
Q Ckay. For your plant in Canyon, what products are

produced there?
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A. We nake a variety of products out there. Just
running down the list, on the fat side, there's cream and

butter. On the skimside, there m ght be condensed skim

mlk, skimmlk powder, nonfat dry m |k powder.
Q Do you nake any whole m |k powder?

No.

Have you ever?

No.

Do you meke any butterm | k powder?

Not -- not by itself. No.

o >» O >» O »

are both listed. So the website would be incorrect?
A. | think the equipnent is designed to be able to

handl e those products, but we don't have the volune to

make themon a regular basis or to get into that.
Q Got it. Ckay.

For the butter that's manufactured, is that

butter?

A Yes.

Q Ckay. Do you make any butter that woul d be

packaged for consuner use, like in quarter-pound sticks

or --
A. No. It is all 25KG boxes.

Ckay. On the website for the plant those products

Q Does the plant report sales of its nonfat dry m |k

to t he NDPSR?

A. It does not.

Q | s that because of the volune or because of the

speci fications?
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A. It's based on the rules of what's reportable and
what' s not.

Q Ckay. Does it report its butter sales to the
NDPSR?

A. No, we don't.

Q Did Lone Star provide information on production
costs for Dr. Stephenson's nost recent update to his cost
anal ysis in 20227

A | don't believe so.

Q Did Lone Star provide cost data to the Nati onal
M1 k working group for their preparation of Proposal 77

A | don't believe so.

Q Do you know if Lone Star was asked to provide that
information for either of those studies?

A. If it was, it didn't make it to my desk.

Q Ckay. On page 3 you tal k about natural gas
charges that the plant experienced.

The plant is located in Texas, right?

A That's correct.

Q And Texas experienced sone very uni que situations
with natural gas availability and costs two wi nters ago,
didn't they?

A. Yes. Yes, the winter stormwas --
Q Where --
A. -- an adventure.

Q And during that wnter storm natural gas prices
went up a thousand percent; is that right?

A. |'d have to | ook back at our data to see what

2023
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happens with ours.

Q That woul d be a reasonabl e nunber, though?

A. | don't think I would -- I'"mnot going to hazard a
guess on that one.

Q Fai r enough

Were you able to even obtain natural gas during
t hat storn?

A. W were fortunate to stay upright and operating
for the great majority of that storm

Q On page 4, you state that your operations costs at
LSDP exceed the current Federal Order Make All owances.

If National MIk's Proposal 7 were adopted, would
your operations costs still exceed the Make Al |l owances?

A. |'"d say that's likely. It depends a bit on the
definition of the operating costs and how you m ght
package t hat.

Q Did -- did you or anybody that works with you
determ ne the manufacturing costs for Lone Star's products
on a product basis?

A We have run calculations for that each nonth in
order to prepare our financial statenents.

Q Ckay. So for nonfat dry mlk and bulk butter, if
National MIk's Make Al | owances were adopted, would Lone
Star still have manufacturing costs higher than the
Make Al | owances?

A | believe so, yes.

Q Ckay. | think you were in the room when

Ms. de Ronde was testifying from Agri-Mark, correct?

TALTY COURT REPORTERS, INC. 3230
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A Yes.

Q Ckay. So you also state that this: First step as
proposed by NWMPF al nost assuredly does not capture the
entirety of the raw m |k conversion cost increases
experi enced by dairy product manufacturers.”

Are you speaking to all four of the surveyed

comodities or only those that Lone Star produces?

A | expect they are all too | ow
Q You heard -- I'msorry. Go ahead.
A. The ones I'mintimately famliar with are on the

nonfat dry mlk and the butter.

Q | don't think I"'m msstating this. I[f | do, |
apol ogi ze. But | believe Ms. de Ronde suggested that if
National MIk's Make Al |l owances were adopted that
Agri-Mark's butter/powder plants would be either operating
at costs bel ow the Make Al |l owances or very close to them

Do you recall that?

A. | think | recall that being said.

Q Ckay. So where you say that National MIk's
proposal al nost assuredly doesn't capture the entirety of
the raw m |k conversion cost increases, that's true for
Lone Star, correct?

A Correct.

Q But it's not true for all butter/powder plants,
would it be?

A | don't know the particulars of all butter and
powder pl ants.

MR MLTNER Ckay. Thanks. | don't have
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anyt hi ng el se.
THE COURT: O her cross aside from AMS?
Seei ng none, AMNS.
CRCSS- EXAM NATI ON
BY M5, TAYLOR

Q Good afternoon

A Good afternoon.

Q Thank you for comng to testify today.

Let's see. Your statenent focuses on Lone Star's
costs at your plant. But can you talk a little bit about
how t he fact that your manufacturing costs are nore than
what's covered in the Make Al |l owance currently and how
that inpacts your Lone Star producers?

A. | think we'll hear sonme testinony fromothers on
sort of the ripple effect of the Make Al |l owances through
the other parts of the Federal Order system and pricing.
But as it relates to our plant, at Canyon, the
benchmark -- it sets a benchmark price that's -- you have
to conpensate for that in other ways | guess is the way to
put that.

Q And other witnesses will -- fromLone Star w |l
el aborate on those ot her ways?

A. | -- I"mnot sure. |If you are tal king about the
pl ant particularly, then we end up discounting mlKk
frequently --

Q Ckay.

A -- to go in there.

Q Ckay. And that shows up on your producer mlk
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1 checks sonehow?

2 A. Al of it works its way to a producer check.

3 Q Ckay. For your butter/powder plant, for costs

4 that can't be directly allocated to a product, how do you
5 al |l ocate costs when you are | ooking at that?

6 A. It's kind of a -- | guess | would call it a --

7 each product gets a different wei ght dependi ng on how nmuch
8 of the plant that we figure that it utilized to get nade.
9 For exanple, creamis relatively quickly in and out. It
10 touches receiving tw ce through the separators, through
11 the HTST and then back out. So it gets |less of the
12 overhead, | guess is the way to describe that. Powder
13 runs the whole thing from-- fromnose to tail, so it gets
14 t he nost.
15 Q Ckay. Whuld you call it alittle bit of an art
16 formthen as you figure out how to allocate those costs?
17 A. Let's say the termreasonabl e basis of allocation
18 is a hurricane path. Right? There's a lot of roomin
19 there to be one way or the other.
20 Q Yes, there's a lot of roomto be reasonabl e
21 sonetines. | can appreciate that.
22 On the | ast page of your statenent you tal k about
23 the overall support of the Make All owances offered by
24 National M1k, even though, as you testified, those would
25 still be less than what Lone Star experiences. But you
26 say "is reserved enough in its nmagnitude so as not to
27 jeopardize the confidence of the industry"” -- "that the

28 i ndustry has in Federal Order pricing.”

TALTY COURT REPORTERS, INC. 3233
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

And | wondered if you could expand on that
t hought .

A. | would say the bigger the -- the bigger the step
you take, as the first step or the next step, the nore
scrutiny that's going to cone under when you go to talk to
farmers and the nore sort of a concrete background they

are going to expect to have to back up the nunber. This

step does not -- doesn't get us all the way there, | would
say. But it gets us to the -- to a next place to gather
that nmore -- you know, hand in hand is to gather the nore

information and try to get it consistent.

Q So when you say they woul d expect a nore concrete
background, can | infer fromthat, you know, the higher
t he nunber, the nore they are going to want to know t hat
this nunber is right, that you can point to sonething to
say, this is the nunber?

A. | would -- | would expect that, yes. They are
going to want to see a higher confidence |evel in those
that are giving themthe nunber.

Q And then in the next sentence you say, dairy
farmers -- "accounts for the needs of dairy farnmers not to
see excessively |l arge downward changes in the order class
prices, since such |arge changes can thensel ves create
mar ket di sorder."

Can you talk a little bit about how they could
create market disorder and kind of maybe what you woul d
| ook at as considered a | arge change?

A. When you start noving things around north of a

r TALTY COURT REPORTERS, INC. 3234
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dol lars a hundredweight on mlk price, that's a pretty
big -- pretty big shock to the system The disorderly
mar keti ng coul d happen a couple of places. That could be
at the farmlevel or that could be at the plant |evel.
You -- you know, anyone who has been in a mlk shed where
a plant went out of business suddenly, that |eaves a hole
that | eads you to do things with the mlk that are not
very econom cal until the systemsort of levels itself
back out.

At the farmlevel, if -- if they see a change,
just a rapid change in the mlk price and the way that
wor ks, that mght affect their ability to hedge, change
their basis, all those kind of things. So try to do that
i n noderation, | guess.

Q Okay. Thank you

On your conparison of processing costs, this is
Exhibit 173. In these percent changes, are these on a per
pound basis or just a total cost basis for the plant?

A. So the average hourly wages by departnent, that's
on a per enployee basis. So for every regular hour of
wor k that we need to buy today, or at least in the early
part of 2023, we pay 34% nore for that hour of work for a
dryer operator than what we did in 2018.

On the utilities costs, these are sort of an
absolute cost. So just the total bill has gone up by 25%
on the electricity, 24 on natural gas, and so forth.

Q And obvi ously, then, sanme thing on insurance?

A Yes.
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Q And for the two tine periods you selected, were
the plants running at a simlar capacity, or was maybe in
'18, not as nuch?

A. | don't recall checking the pounds through there,
but gut feel says that '23, we have run nore efficiently
than we did in "18 -- or in terns of total pounds of mlk
t hrough the plant is higher.

Q Okay. Thank you

M5. TAYLOR: That's it from AMS. Thank you.
THE WTNESS: Thank you
THE COURT: M. Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q Steve Rosenbaum for the International Dairy Foods
Associ ation. Just a followup on the | ast set of
guesti ons.

| f the poundage had gone up sonewhat by 2023,
woul d that have caused the electricity to have gone up as
wel | ?

A. It m ght have, but it's not a direct rel ationship.

Q What about natural gas?

A Again, it may have. The rate on those varies kind
of. So you could end up with a different result on nore
pounds or | ess pounds.

MR. ROSENBAUM That's all | have. Thank you.
BY MR ROSENBAUM
Q Just one nore question

You have the plant capacity, the |oads -- 53 | oads

r TALTY COURT REPORTERS, INC. 3236
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 11, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

of mlk per day, 49,500 pounds in a |oad.
Is it a seven-day week, 365-day operation?
A. Right. The plant runs 24/7, 365, as long as
they' re not down for sone reason.
Q About a billion pounds of mlk?
A. |'"d have to run the math, but you are in the
nei ghbor hood, vyes.
MR. ROSENBAUM  Thank you. That's all.
THE COURT: Ckay. Redirect?
M5. HANCOCK:  Your Honor, that's all the questions
we have now. We would nove to admt Exhibits 172 and 173.
THE COURT: (bjections?
Seei ng none, Exhibits 172 and 173 are adm tted
into the hearing record of this proceeding.
(Thereafter, Exhibit Nunbers 172 and 173 were
recei ved into evidence.)
THE COURT: Thank you.
THE WTNESS: Thank you
M5. HANCOCK: Your Honor, we don't have soneone
that we think is going to fit within the tinmefranme. W
t hought we woul d just nove to tal king about |ineup for
tonorrow, but we mght need a mnute to just doubl e-check
on our teamfirst.
THE COURT: Yes. | think -- let's go off the
record -- we don't need to be on the record to tal k about

tonorrow, do we?

M5. HANCOCK: | don't think so, no.
THE COURT: | nean, if appropriate, we can
TALTY COURT REPORTERS, INC. 3237
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sunmari ze what we tal ked about off the record. Let's go
of f the record.
(O f-the-record.)

THE COURT: Back on the record.

M5. HANCOCK: Ckay. So for wtnesses tonorrow,
we -- at nost what we're going to have is Jeff Lyon, Karl
Rauscher, Ed Gall agher, and then we have a dairy farner
Brittany N ckerson, and then we will nove to | DFA/ USDA on
St ephenson.  And we believe that that should take us al
the way through tonorrow and partway i nto Wdnesday.

THE COURT: Ckay. Very well. | think with that,
we can -- any other business we have to take up, either on
or off the record?

Seeing none, we're adjourned for the day. See
everyone tonorrow at 8:00.

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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