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FRI DAY, SEPTEMBER 8, 2023 - - MORN NG SESSI| ON
THE COURT: On the record.

W have a witness on the stand. | rem nd you, you
are still under oath. Wl cone back.
Who is up?

M. MIltner, good norning, sir.
CROSS- EXAM NATI ON
BY MR M LTNER:
Q Ryan M Itner representing Select MIKk Producers.
Good norning, M. Vandenheuvel .

A. Good nor ni ng.

Q | wanted to start by going over CDI's plant
information |ike | have done with other wtnesses, if we
could start there.

How many pl ants does CDI operate today?

A Six facilities in California. Those are our only

Q And of the six, how many are -- well, tell ne what
kind of plants they are?

A We have -- all six facilities nake powder, mlKk
powder products. Four of those facilities al so nake
butter.

Q O those that nake powder, do they nmake nonfat dry
mlk?

A Yes.

Q Do they make skim m | k powder?

A Sone of them do.

Q Whol e m | k powder?

TALTY COURT REPORTERS, INC. 2789
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A No.
THE COURT: Yes, M. English.
MR, ENGLI SH: Excuse ne, your Honor. | got a text

nmessage that they can't get the audio right now
THE COURT: O f the record.
(O f-the-record.)

THE COURT: Back on the record.

We're back on the record after sone technica
difficulties with the virtual feed we have here, but it
seens to be in good shape now.

You may continue, M. MIltner, your wtness.

BY MR M LTNER

Q Ckay. And to recap for those that couldn't hear
on audi o, we had asked and you had answered, |'ll see if
have ny notes right, CD has six processing facilities,
all of which produce sone type of powder, four of which
produce butter, correct?

A Correct.

Q You said that the plants produce nonfat dry mlk
sone produce skimm |k powder. You do not produce whol e
m | k powder, correct?

A Correct.

Q Do any of them produce butterm | k powder?

A Yes.

Q Are there any other powders that are regularly
produced at any of your facilities.

A. We produce sone mlk protein concentrates and m |k

protein isol ates.

TALTY COURT REPORTERS, INC.
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Q Do you dry any whey at those facilities?

A No.

Q The plants that produce butter, do they produce
bul k salted butter?

A. Yes. W have sone facilities that produce bul k
salted butter, not all.

Q How about bul k unsalted butter?

A Same answer: Some, not all.

Q Do all of the plants produce quarters?

A Produce, |I'msorry?

Q Packaged butter in quarter-pound sticks?

A. Al l but one produces cut butter in a retail or

foodservice variety.

Q Do any of the plants produce butter in the smaller
foodservi ce packages, |ike single-serving pats or cups?
A We do have sone limted continental chip

production. That would be like the only of those
si ngl e-use products that we make.

Q Are there any other butter products of any
substantial volune produced at those facilities?

A Butter, we nmake a variety of retail butter:
Spreadabl e, whi pped, cut. And then we do -- it is not a
butter product, but we do nake anhydrous mlk fat at one
of our facilities.

Q Al'l right. Turning to page of Exhibit 155. You
have you have four bulleted itens under the heading "R sk
of Overcorrection.”

The first bullet point you identify has a

TALTY COURT REPORTERS, INC. 2791
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limtation in avail abl e cost data sources: The "range of
costs that nmay be seen if all plants nmaking eligible
products were required to report plant costs to USDA. "
Can you expand on what you nean by that bullet point,

pl ease?

A. Wil e we have a variety of data sources that are
bei ng di scussed in this hearing, they all have one
shortcom ng or another, just by their design, through no
fault of the dataset, it's what's avail able.

And so one of those limtations is the data we
have that's nost recent does not include mandatory
reporting, and so it's limted by those plants that
voluntarily chose to participate in that survey. And so
what that bullet intends to identify is that Iimtation of
the data, that we don't have an accurate accounting of
what we would see if all plants nmaki ng NDPSR-eligible
products were reporting into a nandatory cost survey.

Q And so in Exhibit 158, which -- which acconpani ed
your testinony, which is the white paper from-- or the
wor ki ng paper from Dr. Stephenson, he identifies a
uni verse of plants that were asked to participate, 153,
and notes that 50 responded.

So is that what you are getting at, that one-third
of the plants that they were asked to respond, for one
reason or another, chose not to, correct?

A Correct.

Q So that's a gap in -- in | guess the breadth or

uni verse of data we're working with, correct?

TALTY COURT REPORTERS, INC. 2792
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A. Correct. And for the record you're referencing
t he nunbers on page 4 of that report.
Q | was. Thank you
And then on page 5 of your statenent, where you
are discussing sone of the findings in Dr. Stephenson's
wor ki ng paper, you go through and you describe his
findings for butter processing costs and nonfat dry mlk
and then how you tried to reconcile what you perceive to
be divergent findings on those two points.
And | want to suggest that -- well, let ne express

results and achi eved a wei ghted nunber that aligned with
your professional experiences to nmanufacturing costs on
t hose products, correct?

A Correct.

Q And so the nethodol ogy got you to a nunber that
you t hought was rational. But you really can't say that
the result you achieved, the fact that it nakes sense
doesn't mean that that's necessarily representative of
costs, right?

A | -- 1 would agree. The basic prem se of that

calculation is that you are | ooking at a whol e bucket of

wei ght ed average gives you a cost per pound of all the

products in that representative bucket.

that costs are always exactly the sane for all those

products and that this study found that. That was an

my understandi ng of what you did. You averaged those two

m |k that nmakes butter and powder, and so coming up with a

| do not believe that should be interpreted to say

r TALTY COURT REPORTERS, INC.
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interpretation of the data with those assunpti ons.

Q s it possible that although the nethodol ogy you
| aid out makes sone | ogical sense, the fact that the
result seens to line up with your experience could be as

much coincidence as it is reality?

A. Wll, | do think that there is -- when you are
| ooking at -- at costs, and as | noted in the -- in the
testi nony, you know, | also |ooked at CDFA data. The

limting factor with that data being that it's aged at
this point. It is 2016, perhaps, based on data from as
early others 2015. The nunbers fit in the realmof the
possible. And so it fits that experience, and as a butter
and powder nmanufacturer, these are not nunbers that are
significantly out of balance with what | would see in our
own profit and | oss statenents.

Q Where in your statenment you wite, "W questioned
the nethod used to cal cul ate costs anong the vari ous
products being produced in a single facility," is that a
reference to the degree of transformation nethodol ogy
that's in the -- in Dr. Stephenson's working paper?

A That appeared to be the one significant difference
in methodology in that particular survey of plant costs
that seenmed to generate sone results that were confusing.

Q Did you -- knowi ng that CDI nakes predom nantly
powder and butter, did you do any |ooking into the other
findings fromthe white paper to see if the costs for
cheese and whey m ght have been skewed by that degree of

transformati on factor?

TALTY COURT REPORTERS, INC. 2794
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A W did -- we did not.

Q As you continued describing what you did to -- to
try to reconcile those nunbers or -- or nake sone sense of
them you testified that after that conparison, the
updat ed Make Al |l owance of $0.21 per pound for both butter
and nonfat dry mlk is included in Proposal Nunmber 7.

You were here all day yesterday?

A Yes.

Q And did you hear ny questions of other w tnesses
from National MIk on how the particular nunbers for
Proposal 7 were determ ned?

A Yes.

Q So what is your recollection or understandi ng as
to how the nunbers for butter and nonfat dry mlk were
set?

A. Well, as you can inmagi ne, the process of building
consensus in a large group of organizations with different
priorities, different mxes of what they process at their
own facilities versus what they sell as bulk raw m |k, was
a conplicated process. National MIk went -- went through
a nunber of exercises in that -- in that process,

i ncluding getting input fromthe various parties. You
heard about sone of that in prior testinony.

As part of that input process, CD did
participate. Qur participation pointed to anal yses,
exactly like what | have described here in the testinony,
in ternms of where we believed the appropriate proposal

should be, in terns of manufacturing costs all owances.

TALTY COURT REPORTERS, INC. 2795
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And so it was a separate process, but CD had the
opportunity to participate with our own interpretation of
what's appropriate, as | laid out in testinony.

Q Do you agree with the testinony froma previous
Wi tness that the nunbers utilized in Proposal 7 represent
sonmewhat of an average of the survey results that National
Ml k obtained fromits commttee nmenbers?

A. | would -- | would say it represents -- it
represents a cost and a Make Al |l owance proposal that could
secure consensus anong the organi zati on.

Q Fromthe -- the answer you gave a mnute or so
ago, | understand that CDI did contribute information to
that National MIKk survey --

A Yes.

Q -- correct?

Did CDI also provide and participate in -- provide
information to and participate in Dr. Stephenson's study
from 20187

A. Qur accounting teamor finance teamdid. | was
not involved in that submttal

Q Did CDI also provide information to
Dr. Stephenson's updated report fromlast year?

A. Agai n, the accounting and finance team | was not
directly invol ved.

Q Do you know if CDI participated in
Dr. Stephenson's studies that he published in 2006 and
20077

A. | don't. It predates ny tinme at CDI.

TALTY COURT REPORTERS, INC. 2796
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Q Thanks.
MR MLTNER | don't think I have anything el se.
THE COURT: Further cross?
AMS.

CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Good nor ni ng.

A Good norni ng.

Q Thanks for com ng back and testifying again today.

A O course.

Q Can you talk a little bit about how CDI has had to
manage through this tinme of what you consi der inadequate
Make Al l owances in the fornulas and how has that inpacted
your producers?

A. Yeah. |It's definitely been a financial stress on
t he organi zation and, therefore, on the nenber-owners
who -- who are the 100% full owners of the organi zation.
We have had opportunities during sone of that tine to not
pool mlk, and -- and that has allowed us to avoid sone
pool contributions that were then used to offset |osses on

the purchase of mlk, turning it into these products that,

you know, just are not -- you are not able to generate a
margin. And so that's -- that's created a | ot of
financial stress on the farm where -- where we have had

chal | enges being conpetitive in the marketplace at tines.
CDI has had tinmes of not being able to pay the
full blend price, if you define paying the full blend

price as -- as, you know, all mlk checks are the blend

TALTY COURT REPORTERS, INC. 2797
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price and paying sone sort of a 13th check at the end of
the year. W have not been able to do that.

We are actively working on diversification efforts
totry to mtigate of sonme this. W have announced
investnment into an ultra-high tenperature and extended
shelf life fluid facility that we're in the process of
buil ding. W have tried to increase our -- our retail
butter presence survey versus that butter ending up in a
bul k package. That all takes investnent, and it all takes
tinme.

We produce sonewhere around 8 to 900 mllion
pounds of powder a yeah and sonewhere around 400 mllion
pounds of butter. That's not a ship that turns quickly.
You try to nmake adjustnents on the margins, and those
things will be inprovenents to our business structure
long-term But, admttedly, making the kind of volunes of
bul k butter and nonfat dry mlk that we do to bal ance the
mar ket, but al so just because those are the assets we have
built, they are operating at a |loss in those particul ar
sectors, and that has been borne 100% by the dairy
farmers

Q On the investnent piece that you touched on, can
you talk a little bit about how CDI nakes those deci sions
gi ven that we have had testinony that the inadequate makes
have -- causes plants and conpanies to not invest in --

t hey don't have the noney to invest?

A. Wel|l, cooperatives are not your typical business
entity or organization. And so we -- we do have the
TALTY COURT REPORTERS, INC. 2798
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opportunity to invest when our nenbers are willing to put
nore noney into the cooperative, and that's what they have
done. W have had to raise our investnment |evel for
menbers that are owners of CDl in order to nake these
i nvestnents. It's not easy. Nobody can -- nobody has
extra dollars to just spend. But in terns of the
| ong-term sustainability of CDI, it is critical. And so
we have asked our nenbers to put nore noney into the co-op
so that we can make these necessary investnents, so that
in the ong-termwe can be a nore conpetitive purchaser
and handler of their mlKk.

Q Thank you.

| want to turn to where -- on page 5 in your
statenent, and that's where you go through kind of the
mat h behi nd how you | ooked at what would be a
representative cost. And you used the UWNstudy. And you
talked a little bit about this with M. MItner on the
all ocation issues that you saw with the Stephenson study.
|"mjust curious, for CDI, if you are | ooking at

your own costs, how do you internally allocate those costs
in the plants that do butter and powder, if you are trying
to figure out what your costs are?

A. You know, not being part of the finance team |I'm
| ooking at it sonewhat fromthe outside |looking in. M
very high level understanding is where there are
opportunities to allocate direct costs to a process, it's
fairly straightforward. Wen it cones to indirect costs,

corporate overhead or, you know, shared costs anobngst

TALTY COURT REPORTERS, INC. 2799
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multiple assets within a plant, there's an attenpt to
al |l ocate those based on the pounds of production in each
of those -- each of those categories. But it's possible
it mght be nore conplicated and I'msinplifying it.

Q Ckay. Thank you

So |l think it's sort of in your statenent, but |
wanted to nake sure it's clear for the record, if you
coul d expl ain why you chose to conbine butter and powder
together to cone up with a weighted average nunber for
t hose products conbi ned.

A. Wel |, being an organization and a co-op that --
t hat predom nantly makes our products exclusively off our
menber mlk, we're making both products. So whether it is
a wei ghted average cost per pound of product that you are
maki ng or one is way higher and one is way |ower, the net
i npact on us woul d be the sane.

And so -- and for us, it nade |ogical sense to
say, okay, let's look at an entire Cass |V bucket and
what would that adjustnent to the Class IV price be. |
know we tal k about it as a, you know, per pound of product
on a Make Al |l owance basis, but really it's a change in the
Class |V butterfat and solids nonfat cal cul ati ons, and
so -- and ultimately, a Class IV price.

So that's why we | ooked at it that way. It's --
it's -- it's admttedly an inperfect cal cul ati on because
you don't end up with a cost -- | would argue that butter
and powder do have slightly different costs. | nean, you

have got different energy uses. One has a dryer; one does

TALTY COURT REPORTERS, INC. 2800
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not. You know, different -- different gas, electricity
utilization, different work force, l|abor, different
aut omati on.

But in terns of taking the cost data, that |I'm
sure Dr. Stephenson got, in terns of what does it cost to
run these plants and trying to interpret that in a way
that's a little closer to our current Make All owances
where butter and powder are within | ess than a penny of
each other, the exercise seened to be warranted.

Q You | ooked at it nore of a whole plant -- a whole
pl ant | ook and not a product | ook?

A Correct.

Q Can you explain, for the record, why when you did
your cal cul ations, you used 8.685 solids nonfat?

A. | believe that calculation is based on the kind of
built-in assunption that a hundred pounds of m |k has
8. 685 pounds of solids nonfat in it, that's built into the
Class IV formula, which I think is nine pounds of solids
nonfat and skimtines .965.

Q Ckay. | think that's right, but | just needed you
to wal k through that to make sure we were thinking along
t he same |ines.

A. | don't have a calculator to verify ny math but --

Q Especially at 8:35 on a Friday, so thank you

Let's see.

| was wondering if you could just el aborate for
the record CDI's position on why inaction, or no change,

what the risk is to that, you know, for the Departnent to
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ki nd of understand.

A. Well, | spoke earlier about the significant
negative financial inplications of what we're dealing with
right now, and so exacerbating that creates nore financial
stress on the organization.

But, you know, | also talked in ny testinony about
what | call the winners and losers in the current scenario
and why a nore bal anced approach is needed to avoid
creating those winners and |osers. W believe
Make Al l owances are set too low. They are not fairly
representing a -- closer to the real cost.

And so the financial -- the negative financi al
inmpact on that is falling on those farns who have made the
investnent in plants. It's not falling on those who are
just selling mlk, especially if they are selling mlk to
a pool ed plant and getting guaranteed the Federal Order
bl end price each nonth, which we believe is elevated as a
result of inadequate Make Al |l owances. And so you have got
this perverse incentive in the current systemto not
i nvest in plants.

Qovi ously, the plants that we have play a critical
function in balancing the California supply and denmand.
W're the largest m |k handl er, and we have got the
| argest nmanufacturing footprint in the state. And so you
certainly don't want a scenario where you're
di sincentivizing the continued operation of those plants.

But the reality is we have shut down two plants in

the past five years. W opened one back up to run a
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little bit differently, to help us clear mlk and to
hopefully do it at a | ower cost when we reopened it in a
different -- to operate in a different way. But it's just
getting tougher and tougher to justify running assets that
-- operating assets that |ose noney.

And so what's going to happen if we don't address
thisis -- is it wll create disorderly nmarketing
conditions, but it is also going to put an enornobus anount
of economic pain on those farners that are still [|eft
hol di ng t hose assets.

Q So two questions then. So kind of what you
described to nme in econonmics terns is a free rider
pr obl enf?

A Yes.

Q Ckay. And then on your plant that you shut down,
can you just el aborate on whether or not the current
manuf acturing all owances was the contributor to that
deci sion to shut those plants down?

A. The plant that's been shut down was shut down a
couple years ago. It was in Southern California. It was
a plant was probably in the wong |ocation in today's
mar ket to be making a powder product. WMake All owances in
that particular case contributed to the shutdown but were
not the -- | wouldn't point to themas the exclusive
reason.

We shut down tenporarily another facility in the
Central Valley. That was certainly caused by just an

inability to capture our costs. W ended up bringing it
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back and tried to run the nonfat dry mlk dryers as little
as possible, just for mninmal balancing. It's

predom nantly used as a process fluid, making different

m xes, different cream condensed, and ice cream m xes out
of that plant.

But we evaluate all of our facilities on an
ongoi ng basis, and that current Make Al l owances, the
current regulatory structure, it's -- it's definitely a
chal | enge | ong-term

Q Thank you. | have asked sone ot her w tnesses, you
know, trying to, | guess -- you know, there's been
testi nony that the Make All owances are too |low, and the
mar ket has sonewhat adjusted that -- to that in a way that
you see |less premuns, for exanple, and co-ops -- you have
tal ked that CDI has had to pay less than blend to its
farmers, and you have had to reblend those | osses across
t he co-op.

And just trying to understand if, you know, we
rai se Make All owances to sone |evel, how the market wl|
adjust to that, and do the nunbers wash out the sane, you
know, in the end? |Is the final nunber the same as -- if
you cover your Mke Al l owance -- nore of your
manuf acturi ng costs and so maybe your reblend is | ess, but
just trying to see how we net out. |Is there a winner in
this or we just kind of net out the sanme? |Is there sone
way that this hel ps enabl e producers to, you know,
function better or to -- you can tal k about the nore

orderly, if there would be nore orderly marketi ng
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condi tions, etcetera.

A | don't know if the nunbers will net out the sane,
but it wll nmake a huge difference on who wi ns and who
| oses. Maybe you have -- I'mnot saying it flips and al

of a sudden the w nners becone | osers and the | osers
beconme w nners, but you don't have this significant

di sadvantage that those dairy farnmers that have invested
in plants are currently facing.

So in that way, | very much would not believe this
woul d be a zero-sum gane because those farners are
carrying the brunt of the costs. You know, our farners
make up 40% of the -- nake up 40% of the state's mlk and
a significant anmount of the mlk that is getting processed
in the state in our own facilities. They are carrying an
unfair burden today that would be sonmewhat mtigated by an
adj ustnent in the Make Al l owances.

| do think that, as witten in the testinony,
there's a balance. You don't want to go so far that you
are incentivizing commopdity production as the -- as an
i deal business nodel. You want to encourage innovation
and encourage goi ng up the val ue chai n.

But where we are today is so far from a bal anced
approach, just -- | nean, just |ook at the amobunt of tine
since the last adjustnment. Certainly a change i s needed.
Even if froma purely holistic standpoint, maybe sone of
these things wll be offset by changes in the prem um or
over-order premumstructure. It's a critical adjustnent

for bal ancing that inpact across the industry rather than
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isolating it on those that have invested in facilities.

Q Thank you.

One final question. If CD -- | know you did this

cal cul ati on using the Stephenson study, but if CDI has
| ooked at your own internal costs to see if, yes, you
know, as you |l ook at the costs put out that you are
supporting through the National MIk proposal, it is
representati ve sonmewhat of the cost you guys experience?

A. It is generally representative. Wthout getting

too nuch into the details --

Q Sur e.

A. -- for proprietary reasons, it is -- it is closer
to our current cost than the current Make Al l owance, | can
say that.

Q Okay. Thank you.

M5. TAYLOR That's it from AMS.

THE COURT: M. English.

CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Good norni ng again, M. Vandenheuvel. M nane is
Chip English with the MIk Innovation Goup. | have one
or two questions as direct followup on AMS.

Just for clarity for the record, you used the term
operati ng cooperatives and non -- cooperatives with --
operating like plants, correct?

A Yes.

Q And then there's co-ops that don't, correct?

A. That's right.
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Q So let's just see if we can categorize. |In the
sinplest form there are cooperatives who own no
facilities of any kind that process mlk, either to fluid
mlk, or ice cream yogurt, cheese, or nonfat dry mlk,
correct?

A Correct.

Q And then in the other extreme there's co-ops who
own significant assets in nonfat dry mlk, butter, and
cheese, correct?

A Correct.

Q And that latter is primarily what you nean by
operating cooperatives in this case, correct?

A Yes.

Q Because to the extent cooperatives may own fluid
mlk plants, they aren't balancing plants, correct, in
your Vi ew?

A | think that's a fair assessnent.

Q And is it also the case that the -- they are
aren't the ones who are bearing the burden, as you have

described, in ternms of the Make Al | owances, correct?

A | think the Cass | nodel is just fundanentally
different fromthe Cass IlIl, Cass |V nodels.
Q So to the extent you have been using the term

“operating cooperative" in response to AMS questions, you
are referring to cooperatives with ownership in the nonfat
dry mlk, butter, and cheese category, correct?

A "' m speaking fromthe position I'mfamliar with

whi ch would be CDI, and that's certainly the category we
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would fit in.

MR, ENGLI SH:  Thank you.

THE COURT: Anything further in the nature of
re-cross?

Redi rect ?

M5. HANCOCK: Your Honor, we have no further
guestions at this tinme. W would nove to admt
Exhi bits 155, 156, 157, and 158.

THE COURT: Those exhibits are admtted into the
record.

(Thereafter, Exhibit Nunbers 155, 156, 157,

and 158 were received into evidence.)

THE COURT: Thank you.

M5. HANCOCK: We are going to call Monty Schilter
next, pl ease.

THE COURT: Very good.

Rai se your right hand.

MONTY SCHI LTER

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

M5. HANCOCK: Thank you.

DI RECT EXAM NATI ON
BY MS. HANCOCK
Q Wuld you mnd stating and spelling your nane for
the record, please?
A Yes. It is Monty, MONT-Y, Schilter,

SCGHI-L-T-E-R
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Q And what is your nmiling address?
A It is 5601 6th Avenue South, Suite 300, Seattle,
Washi ngt on, 98108.

Q Where are you currently enpl oyed?

A Nor t hwest Dairy Associ ati on.

Q Ckay. And is that affiliated with Dari gol d?

A Yes.

Q And did you prepare a witten statenent in support
of National MIk's Make All owance proposal ?

A Yes.

Q | s that what we have identified as Exhibit
NVPF- 19?

A Yes.

M5. HANCOCK:  Your Honor, if we could mark this as
t he next exhibit nunber for identification?

THE COURT: Yes. | have the next exhibit nunber
as 159. And that Exhibit NWPF-19 shall be marked 159 for
i dentification.

(Thereafter, Exhibit Nunmber 159 was narked

for identification.)

M5. HANCOCK: Thank you, M. Schilter.

BY MS. HANCOCK:
Q Wul d you --
M5. HANCOCK: O thank you, your Honor.
BY M5. HANCOCK:
Q And, M. Schilter, would you please proceed with
your testinony?
A Thanks.
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My nanme is Monty Schilter. | amtestifying today
on behal f of Northwest Dairy Association, which is usually
referred to as NDA. M title is senior vice president of
NDA. | amresponsible for |eading the NDA nenber services
team and | ead matters pertaining to Federal Orders. |
have been an enpl oyee of NDA for over 15 years and have
wor ked mi Ik pricing and Federal Orders under the direction
of Dan McBride for a mpgjority of those years.

NDA is a cooperative marketing the m |k of
approximately 295 dairy farners in Washi ngton, O egon,
| daho, and Montana. Approxinmately 240 of our producer
nmenbers are part of the Pacific Northwest Federal M1k
Mar keting Order, Order 124. Approxinmately 45 producers
are located in the unregul ated area of eastern Oregon and
Sout hwest | daho. Approximately ten producers are | ocated
in the state regul ated Mnt ana.

NDA conducts all processing and marketi ng
operations through a whol |l y-owned subsidiary known as
Darigold. Darigold is a fluid mlk processor in the
Nor t hwest regi on.

Darigold operates three fully regul ated pool
distributing plants in Order 124 (Seattle and Spokane,
Washi ngton, and Portl and, Oregon), one partially regul ated
pool distributing plant in Boise, |daho, and one
unregul ated bottling plant in Bozeman, Mbntana.

Darigold operates fully reqgul ated pool
manuf acturing plants that dries mlk products located in

Lynden, Chehalis, and Sunnysi de, Wshi ngton, and one
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unregul ated plant in Jerone, |daho, that dries mlk
products.

Darigold al so operates a fully regul ated poo
manuf acturing plant in Sunnyside, Washington, that
produces cheese and whey, and operates two butter plants
i n I ssaquah, Washi ngton, and Cal dwel |, I daho.

NDA woul d |i ke to thank USDA for their tinely
response to the hearing request by NWPF and others. W
appreciate the opportunity to address the inportant issue
of updating the Federal Order Make All owances at this
heari ng.

Points | wll make today: NDA/ Darigold supports
NVPF' s proposal as it is directionally correct with the
i ncreased cost to the operation of our manufacturing and
bal ancing plants. The lack of investnent in manufacturing
and bal anci ng plants has driven up transportation costs in
whi ch producers bear all of the costs. Mke Al owances
shoul d serve to approxi mate the average cost of
production, and we support the need for a formal,
mandat ory, and audited regul ar update to the
Make Al l owances to stay in line with the industry trends.

NDA/ Dari gol d supports NVWPF' s proposal to increase
Make Al |l owances for cheese, whey, butter, and NFDM and
woul d support the concept stated by the USDA in -- during
the 2008 ruling that Make Al |l owances serve to approxi mte
t he average cost of produci ng cheese, whey, butter, and
NFDM

It is widely known that manufacturing costs have
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i ncreased since 2008. In |ooking at our 2002 cost data,
we have seen notable increases in energy, fuel, |abor, and
packagi ng. From 2008 to 2022, nmanufacturing costs

i ncreased by over 80%

Qur fiscal year 2023, which ended in March 2023,
was one of the worst years in recent history of our
cooperative, attributed in large part to these increased
costs that are not captured in the current Make Al |l owance
f or mul as.

Addi tionally, and not unlike other cooperatives
across the United States, we have needed to inplenent a
producer paycheck deduction to hel p bal ance the books for
t hese continued cost chall enges. The continued chall enges
to pay our nenbers the Federal Order mininmumprice and to
show a profit to reinvest in our plants, as well as
position manufacturing plants and bal anci ng pl ants near
m | k supply sources, cast a dark shadow over the
cooperative in the eyes of our nmenbership and puts strain
on nmenbers' financials.

However, our nenbership and board understand the
value to reinvest into these facilities for the next
generation, but it has put our cooperative at a
significantly higher level of financial risk and strain.

Since 2000, we have continued to shift mlk
production fromWst -- fromthe Western Washi ngton and
Western Oregon region over to Eastern WAshington. Wth
t he cows noving east, we have needed to haul the m |k back

to the manufacturing and bal ancing plants in Western
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Washi ngton, and we're shipping daily volunmes of mlk to

| daho to avoid dunping the mlk. The transportation costs
have at | east doubled during that tinme period, in which
our producers pay 100% of those costs.

In 2014, the cooperative decided to invest in
addi ti onal capacity in Eastern Washington to help m nim ze
this transportation cost, and built an additional drying
pl ant at our Sunnyside location. It would have been a
better business choice long-termto -- to build a bigger
greenfield facility, but we chose to expand on the
existing facility because it nade nore econom c sense
based on the current econom c conditions driven by the
Make Al | owance fornul as.

| will note that neither a greenfield or a chosen
expansi on -- or the chosen expansion in Sunnyside were
forecasted to be profitable under the 2008 Make All owance
val ues.

Two years ago, we announced a greenfield
manuf acturing plant to be built in Pasco, Washington. The
plant will take in 8 mllion pounds of m |k per day and
wi |l produce dried mlk powders and butter. Again, under
the current Make All owances, we don't expect the plant to
be profitable. But enough mlk has noved into this region
that the transportation costs have becone | arge enough to
pronote this construction.

We clearly expect a | ower cost of production due
to the efficiency of the new operation and its size and

scal e, but conmbined with our other manufacturing plants,
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we don't expect the manufacturing products -- we don't
expect to be manufacturing products that cost |ess than
t he current Make Al |l owances.

W intend to produce nore val ue-added m | k powders
rather than NFDM | will also note that it is nore
experience to run balancing plants in the current
envi ronnment since they are not running full all the tineg,
thus creating additional strain to help service the pool
di stributing plants.

There is a tipping point when running your
bal anci ng plants full nakes nore econom c sense than
selling mlk into a pool distributing plant. At the risk
of no bal ancing, the producers will face | ower prices at
the farns and the consuners wll face higher prices in the
mar ket .

We support the call to imediate action and
support the need for a formal nandatory and audited
regul ar update to the Make Al l owances to stay in line with
the industry trends.

However, we do not support a significant change in
year one as it would have a devastating inpact on our
producers. W recogni ze increasing Make Al |l owance has an
i mpact on our producer prices, but we have discussed with
the NDA Board of Directors and our nenbers and -- |I'm
sorry -- and our nenbers understand the need to protect
their huge investnents in our manufacturing plants.

However, extrenme changes will|l have extrene inpacts

on mlk production in our region and the investnent our

TALTY COURT REPORTERS, INC. 2814

taltys.com - 408.244.1900

Sept ember 08, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

menbers have in our existing manufacturing plant
footprint.

Even though we recogni ze that NWPF' s
Make Al |l owance recommendati ons are | ess than the
St ephenson voluntary and unaudi ted survey, a dranatic
change i medi ately woul d have an unnecessary negative
i npact on the producer comunity.

In summary, NDA/ Darigold supports NWPF s proposal,
that it is directionally correct with the increased cost
to operate our manufacturing and bal ancing plants. The
| ack of investnent in manufacturing and bal ancing plants
has driven up transportation costs in which our producers
bear all of the costs. Restating Make Al |l owances shoul d
serve to approxi mate the average cost of production. And
finally, we support the need for a formal, mandatory, and
audited regqul ar update to Make All owance -- to
Make Al l owances to stay in line with the industry trends.

Thank you for the opportunity to present ny

testi nony.
Q Thank you, M. Schilter. | just want to follow up
on one item | hope we can expand on it a little bit.

When you are tal ki ng about making i nvestnents into
your plant on page 2 of your testinony, you tal k about
that it is anticipated that these noderni zati on projects
t hat you are undertaking, either through updating your
current existing locations or through building new plants,
are expected to build in sone efficiencies.

Can you tal k about what you nmean by that?
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A. Yeah. Absolutely. The facility that we are
building in Pasco right nowis at |east twice the size of
any of our other facilities. Qur ability to spread
over head over larger volunes of mlk has a -- a very big
i npact on what it costs for us to convert raw mlk into
fini shed good.

We | ooked over the years at a |lot of different
operations, different sizes and scale. And over the | ast
two -- within the last -- or two years ago it was deci ded
that this was the current sweet spot in size and scale for
the future of our -- of our cooperative.

Q And when you say the "current sweet spot," do you
nmean the place in which you nmaxi m ze efficiencies and
reduce costs as nuch as possible, for producing the nost
vol une possi bl e?

A Yes.

Q O another way to say it would be your costs as it
conpares to each unit of production?

A Yes.

Q And so it's true that as you sit here today, while
you have forecasts of anticipated efficiencies that would
be built in, you don't yet know what those wll be until

you start produci ng?

A Correct.

Q Ckay.

A Yeah.

Q And -- and one of the aspects of your testinony,
on the third page you tal k about that you don't -- while

TALTY COURT REPORTERS, INC. 2816
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

you support a change in Make Al l owance, you said it would
be devastating to have too great of an increase. And you
are tal king about for producers absorbing the inpact of
too great of an increase; is that right?

A Yes.

Q | s another risk of increasing too nmuch or
automatically over a phased in nunber of years, such as
what' s proposed by | DFA for Make Al |l owance increases, is
it true that an additional risk would be that with those
i ncreases in Make Al lowance, that it could be set too high
and not capture sone of the efficiencies that could be
reveal ed as processors were building new plants?

A. Yeah, | would agree with that statenent.

| will add the dramatic increases in cost as we
have seen, at least internally. 1In 2000, April of 2000,
we instituted a retain for processors in order to invest
into the Pasco facility. Wat we experienced going
t hrough that was what | woul d describe as an increased
consolidation within our nenbership. W expected our
nmenbership over tinme to continue to consolidate. W sped
up the process, and it created sone shifts of mlk from
like | said, Western Washi ngton and Western Oregon over to
Eastern Washi ngton and dramatically increased
transportation costs. And it was an unforeseen inpact of
t hose changes.

And so when | reference the fact that it can be
di sruptive to our farns, that is a clear exanple of how --

of what happens.
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Q And it is also fair to point out that we did just
come out of sonewhat of an -- of an abnormal tine period
with the pandem c and the effects that the pandenmi c had on
not just the dairy industry, but just globally across all
mar ket s?

A Yes. And | will say that the -- even though the
retain was inplenented in April of 2000, we nessaged to
our nenbers in Decenber of -- of two -- I'msorry -- of
2019, and it took effect in April of 2020. Got ny year
wrong there. But even before the pandem c, we recognized
the inpact that it immedi ately had on our nenbership and
how t hey had to nake decisions on what to do with their
busi nesses in a short period of tine.

Q And woul d -- would com ng out of kind of a recent
phenonenal activity period, would that also contribute to
your belief that it's inportant that the changes not
happen too nuch, too fast, so that we can see how the
markets will settle down after that period?

A. Yeah. | believe we have a responsibility to send
the right signals to the marketplace. But as being a
famly of dairy farmers and understanding what it takes to
oper ate busi nesses, having a lead tinme of what's com ng
hel ps you prepare -- prepare you for -- or helps you have
time to make the right decisions for your famly and your
busi ness.

Q Ckay. And then I think under National MIK's

proposal, it's recommendi ng the changes that were outlined
in the proposal. But then having a nandatory cost survey
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that would allow the USDA and the industry to see what the
actual costs are, and that would be able to be the basis
for any kind of forward-I|ooking changes; is that right?
A. Absol ut el y.
Q And then it would allow the industry to take into
account any kind of settling that happens com ng out of
t he pandenmic as well as any efficiencies that are captured
in the actual marketplace fromany kind of plant
expansi ons or noderni zati ons as you have tal ked about ?
A Yep. Absolutely. The -- within our own
nunbers -- and we haven't | ooked at, obviously, 2023
nunbers, but 2022 nunbers were by far the highest that we
have seen. And | don't know if that is related to
pandem c-i nfl uenced cost events. Are we going to see a
decrease in costs noving forward in certain areas? Maybe.
But we are naking noves internally to try to reduce our
costs through investnent and expansion within our co-op.
Q Ckay. Thank you very nuch for your tine.
M5. HANCOCK:  Your Honor, we woul d nmake
M. Schilter available for cross-exam nation.
THE COURT: Cross?
Yes, M. Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Steve Rosenbaum for the International Dairy Foods
Associ ati on.
Good norning, M. Schilter.
A. Good nor ni ng.
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Q | want to focus on your statenent on the bottom of
page 1 carrying over to page 2 where you recite what
i ncreases in costs NDA has, in fact, experienced during
the period from 2008 to 2022. Ckay?

First of all, can you tell nme what work was done
to calculate the nunbers that led you to state in that
par agr aph, quote, "From 2008 to 2022, manufacturing costs
i ncreased by over 80% ?

A. Yep. The detail in that dealt with our
manuf acturing plants, what we refer to as our ingredients
pl ants, so those are the butter, nonfat dry mlk, cheese,
and whey. For proprietary purposes, we -- we group those
nunbers together. And those are the nunbers that cane out
of our accounting departnent, our cost accounting
departnent, that | referenced to get to that percentage.

Q So the 80%is the increase experienced if you
conbi ne your butter, nonfat dry m |k, cheese, and whey
operations, basically?

A Correct.

Q And so if you totaled the cost of operating those
facilities in 2008, and totaled themin 2022, the 2022
nunber is 80% hi gher than the 2008 nunber?

A Correct.

Q Ckay. Now -- so if one were to base
Make Al l owance increases solely upon the experience of
your cooperative, which obviously is not howit's done,
but if that were howit's done, your figures would support

an 80% increase in the Make Al |l owances, recognizing you
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don't want to do that immedi ately, etcetera, etcetera.
But, | nmean, that's what the nunbers would justify; is
that fair?

A. | woul d disagree with that statenent. The
starting point of what we used to get to the 80%is not
the same starting point as where the Make Al l owances are
right now. So those percentages could be msleading in
the way that you are interpreting them

Q Ckay. To the extent that Make Al |l owances

accurately reflected what the average cost of manufacture

2023

was in 2006 and 2007, assum ng the industry as a whol e has

experienced the kind of cost increases you have, that
woul d support an 80% increase in the Make Al l owances; is
that fair?

A. Can you restate that question?

Q Yes. Assuming that, as was the effort, the
Make Al l owances now in effect reflected the average
wei ghted cost of nmanufacture in the years 2006 and 2007,
and assum ng that the industry as a whol e having

participated in the surveys that led to those

Make Al l owances has experienced the kind of cost increases

t hat NDA has, that woul d support an 80% i ncrease in the

Make Al |l owances, correct?

A. | -- | can't connect that logic to answer that as
correct.

Q Because you don't --

A "' msorry.

Q -- you don't know what their costs were precisely?
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used and the surveys that recently have been used, you
know, the -- not the integrity of the data or the
conpl eteness of the data, | feel like that it would be
much better if we had audited and non-vol untary
information to hel p nmake those determ nati ons.

Q Is it fair to say that your nunbers do provide a
useful benchmark to assess what kinds of cost increases

have been experienced in the manufacturing world for

dairy?

A. | would say that it represents the directional
nmovenent of costs. Qur information -- and understandi ng
that we run -- in conparison to the rest of the U S., we

run nore nonfat drying plants, that we may experience a
di fferent set of costs than cheese manufacturing plants.
Q Were you here when the Land O Lakes wi tness
testified? It was yesterday.

A Yes.

Q And do you recall that, in ny questioning, |
suggested that the data he put in as to the
Land O Lakes -- Land O Lakes' cost increases between 2008

and 2022, that that appeared to reflect 74%increase in

cost ?
A. | don't recall that exact nunber.
Q If that is what his data supports, that woul d

i ndi cate that your experience does not appear to be an
outlier, correct?

A. | think that's a fair conpari son.
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Q Do you, in general, feel that the kind of
experi ence that your cooperative has gone through in terns
of increased costs of production are typical?

A Typical of the industry, I don't know -- | don't
know the rest of the industry.

Q Ckay. | nean, do you try to benchmark in sone
way? Many conpanies do that, not just in the dairy
i ndustry, but try to get sonme sense as to how t hey stack
up agai nst their conpetition. Does your conpany do that?

A. If we do, I"'mnot involved. | would say that a

nore appropriate benchmark is how you win business in the

mar ket pl ace and stay conpetitive in that -- in that
aspect.
Q Ckay. So you -- you did express some concern

especially in the exam nation by your counsel, that you
didn't want to end up wth Make Al |l owances adopted that
overshot the mark, correct?

A Correct.

Q A fair way to characterize what you were sayi ng?

A Sur e.

Q kay. And you are famliar with -- at sone |evel
| take it -- with the International Dairy Foods
Associ ation proposal for what to do with the
Make Al | owances?

A Yes.

Q Ckay. And have you -- okay. And so -- and you
are aware that |IDFA s proposing a phase-in of -- of

Make Al l owances that would ultimately reach nore or |ess
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January 1, 2028, what | DFA asserts this nost recent survey
data indicates to be the current cost of manufacture.

Do you understand that?

A. | understand that.
Q "' m not asking you to accept the veracity of
that -- those surveys. W'Il| have -- the people doing the
surveys are going to testify next week, so we'll listen to
t hem
But have you exam ned -- in connection with
your -- let nme start that question again.

I n connection with your concern that the
Make Al |l owance i ncrease does not overshoot the nmark, and
indeed that they fail to recognize the potential for
further innovation, have you conpared what percentage
i ncrease the | DFA proposals would i npose with respect to
the current Make All owances as conpared to let's say your
80% i ncrease?

A | have not.

Q Ckay. So let ne just ask you to assune with ne,
it's sinple math, that the | DFA proposals, once they are
fully inmplemented at the end of the phase-in, would
represent a 62%increase in the current Make Al l owance for
butter, a 62%increase in the current Make Al |l owance for
nonfat dry mlk, a 42%increase in the current
Make Al |l owance for cheese, and a 59% i ncrease in the
current Make Al lowance for dry whey. Ckay?

Those nunbers are all materially |lower than the

80% cost increase that you have experienced, "you" being

TALTY COURT REPORTERS, INC. 2824
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

NDA, correct?

A Agr ee.

Q So | nean --

A Yeah. Yeah.

Q You could bring your costs down quite a bit
t hrough i nnovation, etcetera, and still not be as | ow as
t he Make Al |l owances that IDFA is proposing; is that fair?

A Maybe. D d we know what the 2022 costs were in
20207

Q Well, | presunme we didn't.

A We did not.

Q They are hi gher

A. Right. And for -- for ne to say that we can
predi ct what the 2028 costs are today, and that we can
build a business case around that, | would hesitate to
stand in front of producers and tell themthat, which is
why | support the audited regular surveys of the plants as
we nove forward.

Q Just so we're clear. You do understand that the
| DFA proposal with respect to what the 2028
Make Al l owances woul d be is not based upon a projection of
trends in costs, they are based upon what we say the
survey data says are that -- were the costs as of 2022.

Do you understand that?

A. | understand that.
Q Ckay.
A. And as | stated before, we are building a facility

to help renove costs out of our system and that
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information is not included, obviously, in the 2028
proposed dat a.
MR. ROSENBAUM That's all | have. Thank you.
THE COURT: Anyone el se have cross?
CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q Good norning, M. Schilter. Chip English for the
M Ik I nnovation G oup.
A. Good nor ni ng.
Q | don't have a lot of questions, but | do want to
just focus on a couple of pieces, simlar to where
M . Rosenbaum was.
Your statenent on page 2 describes an increase
over -- of your costs since 2008, correct?
A Correct.
Q And you -- did you use 2008 because that's when
t he deci sion cane out, the |ast decision cane out from
USDA?
A Yes.
Q Did you know that the data USDA was actually
relying on was from 20067
A That's a fair point.
Q Ckay. So would it be fair to say that whatever
that increase is from2006 to 2022 would actually be
| arger than the increase from 2008 to 2022, correct?

A That's a fair point, yes.

Q And believe nme, | respect --
A But what | -- of course. Yes, yes.
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What | will say is also during that tine period,

t he amount of change in costs in that 2025 to 2028 peri od

2023

was far less volatile than it is today. So | would draw a

safe assunption that the twenty -- or the 2008 nunbers --
sorry if I msstated the years -- but 2006, 2008 were the
years | was referencing. So | would -- | would say that
the 2006 to 2008 nunbers were directionally aligned.

Q | get that. And | get it that the slope was
probably much hi gher, you know, from 2019 to the present.
But, nonethel ess, there was an increase |ikely from 2006
to 2008, correct?

A |l -- I -- 1 don't know.

Q Ckay. And | understand that the 80%is your cost
conpared to your cost and not 80% conpared to your cost,
unl i ke what Land O Lakes did, conpared to the Mark

St ephenson study, correct?

A Correct.

Q But nonetheless, it's directionally --
A Yes.

Q -- correct?

A Costs went up.

Q And the National M1k Producers Federation
proposal woul d i ncrease Make Al |l owances, until there's
studies in the future, for butter by 22% correct?

A. | haven't done the math, so | wll take your
cal cul ati on.

Q Ckay. And for nonfat dry mlk, 20%

A. Again, | wll take your calculation.
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Q So howis it financially viable for your producers
to only go 22% or 20% if you accept ny nunbers, and we
don't know when, if ever, there will be studies?

A | -- if | step on the other side of the
conversation -- and | do spend quite a bit of tinme talking
to producers -- and |'ma producer in the room asking ne
guestions, about how can we make significant -- nore than
the 20, 22% i ncreases w thout having valid audited data
that represents information in the industry. So if we
can't -- if we can't go all the way there -- and | fee
i ke, again, we have a responsibility as an industry to
send the right signals to the farns -- sonething is better
t han nothing until we have a process in place to create
credibility in these nunbers.

Q | assume your manufacturing cost increases of over
80% are carefully studied and audited, correct?

A. Internally, yes. | -- but | cannot speak on
behal f of fell ow co-ops and the processors in the area.
And this industry is changing very rapidly right now, nuch
nore so than | have seen in the |last 15 years.

Q So to the extent that NDA/ Darigold has invested in
exi sting or new plant facilities and gai ned efficiencies,

t hose efficiencies would be reflected in reduced costs of
producti on per pound, correct?

A Yes.

MR. ENGLI SH:  Thank you. That's all | have.
THE COURT: Further cross?
/11
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CROSS- EXAM NATI ON

BY MR M LTNER:

Q Good norning, M. Schilter

A Good nor ni ng.

Q |"'mRyan MItner, and | represent Select MIKk
Producers. | wanted to ask some questions about your
facilities, if | could.

A Sur e.

Q Your drying plants in Lynden, Chehalis, and
Sunnysi de, what type of dry products do they produce?

A. Wth those plants, aggregated as one -- and | do
want to protect sone proprietary information -- we dry
skim products. So nonfat dry m |k, and as we have stated

publicly, skimmlk powder.

Q
A
Q
A.
Q
A

facil

Q

you nmake any whole m |k powder at those plants?
do not.

you dry any butterm | k powder there?

do, vyes.

you use those plants to dry any whey?

= § %8 % ¢

do in Sunnyside, which is also a cheese
ity.
Are there any other dry products of any

consequence that you produce at those plants?

A.

Q
what

A

Q

No.

| s Jerone, ldaho, simlar to the other three in
I S produced?

Yes.

The plant in |ssaquah, does it produce 40-pound
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bl ock cheddar ?

A. | ssaquah is not a cheese facility.

Q Did | msread that statenent then? |'msorry,
Sunnysi de.

A Sunnysi de, per information available with USDA and

FDA, manuf act ures cheddar cheese.

Q Does it produce 40-pound cheddar?

A Yes.

Q Does it produce 640-pound cheddar?

A No.

Q Does it produce barrels?

A No.

Q Any ot her cheeses ot her than cheddar?

A. There are other cheeses that we produce. | -- |

know we have changed different varieties over the years,
but nothing of significance that -- that -- that |'maware
of. But it is nostly cheddar.

Q The whey that is dried there, is it -- do you
produce only dry whey?

A Yes. Dry whey that is eligible for price
reporting through the NDPSR  That is all.

Q Does the Lynden plant report sales to the NDPSR?

A Yes.

Q For powders?

A. For the products that are available. For mlk
powders, for the products that --

Q For nonfat dry m | Kk?

A Correct.
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Q Does the Chehalis plant report to the NDPSR?
A Yes.
Q And Sunnyside, | think you said it does. Does it

report cheese?

A Yes.
Q Does it report its whey?
A Yes.

Q Ckay. The drying plant at Jeronme, does it report
to the NDPSR?

A Yes.

Q Just nonfat dry m | k?

A Yes.

Q Ckay. So |Issaquah and Caldwell, those are the
butter plants, correct?

A Correct.

Q Do they produce -- well, do they report to the
NDPSR?

A Yes.

Q So they produce bulk salted butter?

A Correct.

Q Do they al so produce bul k unsalted butter?

A They have the capability of producing bul k
unsalted butter. | currently do not know whi ch ones
are -- which plants are producing the unsalted, but it is
a product that we do produce, market, and sell.

Q Do those two plants produce consuner butter in
one- pound packages?

A Yes.

TALTY COURT REPORTERS, INC. 2831
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Do they produce single-serving butter for

f oodservi ce or other uses?

A. Define "single-serve" for foodservice.

Q Well, like the little butter cups or the butter
chips --

A Oh.

Q -- that you would get at a restaurant?

A Yes.

Q The butterm |k fromthose plants, what does
Darigold do with that butterm | k?

A. W -- we dry the butterm |k, when we have drying
capacity avail able. There was a period, unfortunately,
when we had a dryer fire in Caldwel | and went through a
time period where butterm |k was di sposed of because there

was no mar ket for that.

Q In the absence of that |oss, you would have dried
it, though?

A Yes.

Q | had a few questions on your statenent, if |

coul d ask those as well.

On page 1, the paragraph second fromthe bottom
you testified that the "lack of investnent in
manuf act uri ng and bal anci ng pl ants has driven up
transportation costs in which producers bear all the
costs."

Can you el aborate on how -- how the transportation
costs have increased as a result of the inability to

i nvest in new plants?
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A. Yeah. Absolutely. The footprint of our mlk
production, specifically in the state of Washi ngton, has
shifted dramatically over the |ast 20 years. The nmgjority
of the mlk production was on the I-5 corridor, which is
west of the Cascades, if you know t he geography.

The increase in mlk production in Eastern
Washi ngt on has grown exponentially. NASS nunbers, or at
| east Mar ket Adm nistrator nunbers, would say 3 to 4%
annual growh for 25 years.

The concept and phil osophy that | have al ways
i ved under and been taught is that you build your
bal anci ng plants where your mlk supply is, and as that
shift of mlk has occurred, our balancing plants were in
areas where mlk production was | eaving. And the |ack of
i nvestnent, or at |east the delay of the | ack of
i nvestnment, occurred for a handful of years.

So what happens is when cows nove four hours east,
the mlk gets put on a truck and goes back to where those
cows were to get processed. Those are transportation
costs that our producers have had to bear and has,
ultimately, doubled their -- their costs in that tine
peri od.

Q Wuld it be fair to say that nost of the new farns
in Washington State, over the last 25 years, have been in
the eastern part of the state?

A Most of the grow h.

Q And those are deci sions nade because producers

have deci ded that for whatever reason, access to feed and
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water, |and availability, any nunber of factors, they have
made a decision to either relocate their operations or
construct new operations in the eastern part of the state
rat her than over near Seattle?

A Yes. The urban pressures, the environnental
pressures, the cost pressures, the scale has had a
dramati c i mpact on what our co-op | ooks |ike today versus
25 years ago and where our mlk is being produced.

Q And, of course, when they do that, the bal ancing

plant is still, as you noted, four hours away?
A Yes.
Q Presumabl y those producers have taken into account

the additional hauling costs when they have to pencil that
out in their head, correct?

A. | woul d hope so. Economcs say that it works.

Q In that sane paragraph there was sonet hing that
you read differently than what was in the statenent.
You -- the line is: "Mike Al owance" -- as it's witten,
the line is: "Mke Al owances serve to approxi mate the
average cost of production.”

| think you read: "Mke Allowances should serve

to approxi mate the average cost of production.”

A Yes. (Good catch.

Q Well, | wondered if that was an intentional insert
by you or if it was just sonething that happened.

A. Yes. As witten, | had directly quoted what was
in the 2008 interimfinal, in the 2013 final decision.

And as | re-read it after submission, to put it into ny
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poi nt and position, | added the word "shoul d."

Q Ckay. So put aside what USDA may have said in
that decision, I'd like to ask a question about what you
t hi nk should -- should happen with Make Al |l owances.

Let's assune that there is a survey done and that
it is audited and nandatory as you have advocated for.
And it says that the cost to produce butter is a weighted
average of $0.20, but that the range is $0.15 to $0. 25.

Do you think that the Make Al |l owance shoul d be
t hat wei ghted average or should it be sonmewhere else in
that range of 15 to 257

A. | think froma -- nunber one, as | have said
bef ore, sending appropriate signals to the marketpl ace
think is inportant; nunber two, taking into consideration
of the inmpact that it has on producers; three, the inpact
that it would have on what producers decisions would be to

i npact plant footprints, industry structure, industry

stability. | think those are all considerations that
woul d need to be considered in that -- in that decision.
So | have not thought through that. | cannot

of fer an opinion other than the guidance that | would
advi se.

Q Thank you.

Did NDA participate in Dr. Stephenson's study from

2018, 20197

A | don't know.

Q Do you know if Darigold participated in the update
to that study in 2022?
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A Ve did.

Q Did NDA provide information to National MIk's
commttee when they were trying to survey manufacturing
costs?

A | was not part of the process at that point. M
understanding is that we did not.

Q NDA is a nenber of National M|k, correct?

A Yes.

Q Ckay.

A | will go back and comrent on the National MIK.
We did not -- to ny understanding, did not submt
information. However, | will not object that the

information is too different than what we woul d have

provi ded.
Q Ckay. It was in the range of reasonabl eness?
A Yes.

Q Thank you.

At the top of page 2 of your statenent, this was
anot her one that | think I heard you read sonething, and |
think this was just a m stake, but | want to nake sure
it's correct.

Third line, the witten statenent says, "Qur 2022
cost data."

You nmay have read "2002," but it should be "2022,"

correct?

A As witten, 2022. | may have m sspoke. M intent
was 2022.
Q G eat.
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At the bottom of page 2, the |last two sentences,
woul d i ke you to el aborate on that, if | could. And just
so the transcript reflects, it reads: "There is a tipping
poi nt when running your bal ancing plants full nakes nore
econom ¢ sense than selling mlk into a pool distributing
plant. At the risk of no bal ancing, the producers wl|
face lower prices at the farns and consuners will face
hi gher prices in the market."

A. Yes. Absolutely. And this is in reference to
current market conditions that we're seeing right nowin
the Northwest and current negotiations that we are having
wth -- with pool distributing plants.

What has cone to |light as we are in the process of
bui | di ng what has publicly been witten as a $600 nilli on,
8-m | lion-pound-a-day butter and powder facility, we are
going to run that facility full, and we have the mlKk
and -- or will need the mlk to run that facility full.

The opportunity cost of pulling m |k out of that
facility to nove into a pool distributing plant is quite
high. Wth depreciation, with |ocation to market --
actually, let ne say it's in -- it's going to be quite
high relative to the current price point in which mlk is
pur chased into pool distributing plants.

W have an obligation to return maxi num val ue to
our farms, and | foresee a situation in which we w ||
prioritize a decision to nmake -- to nove mlk into a
manuf acturing plant at a pool distributing plant.

Q As a co-op, you are nmking an analysis as to the
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value of a sale to a custoner, whether that's a C ass |
plant or a Class IIl or IV plant, correct?

A Correct.

Q And -- and | guess what you are saying is that
analysis, at least in this instance, the greater return to
your menber-owners is to deliver to the manufacturing
pl ant ?

A Yes.

The second statenent is a followon to the first.
Because we have experienced where, in that narketplace, a
pool distributing plant does have the choice of -- of
recruiting and obtaining our nenbers as direct shippers.
In our area, | would say over the last 15 years, the
anount of bal ancing capacity has been reduced
dramatically, nost |ikely because of market forces and the
cost of upkeep and maintaining the plants.

So what | have observed is individual farns have
| eft the cooperative. They have received prem uns.
However, they have al so received the cost of balancing to
t hose pool distributing plants in the form of either
cut backs of what can be purchased off the farm or
actually dunping mlk on the dairies.

So when | say that there's an inpact to the
mar ket pl ace when there's no bal ancing that is avail abl e,
when the market is long, neaning there's nore mlk than to

supply these pool distributing plants, what | have

observed is that the farns will pay for the dunping of
mlk, and -- which lowers the price that they receive.
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And when the market is short, and the pool distributing
pl ant reaches out to acquire mlk to neet their demands,
t hen they pay over and above the marketplace, which |
woul d interpret neans that they would pass that along to
t he consuners.

So that's what |I' m observing over the course of
the last two or three years based on decreased bal anci ng
and/ or the increased cost to build these butter and powder
facilities to help service the market.

Q The dunping of mlk you tal k about and then paying
hi gher prices to obtain ml|k when needed, is that a
phenonena that is primarily associated wth i ndependent
shi ppers?

A. In our area, | would say yes. | cannot speak on
behal f of the rest of the country.

Q When you say bal ancing capacity is decreased in
the Pacific Northwest, is that -- are you referring to

avai | abl e bal anci ng capacity or absol ute bal anci ng

capacity?
A Yeah, great question. |It's a conbination of both.
We have had -- as m |k production has increased and we

have tried to keep up with increased m |k production by
addi ng the Sunnyside dryer, we will -- we have continued
to run into producers growing mlk supply, using up --
usi ng up capacity.

Most recently, we had a fell ow cooperative
experience a fire and | ose dryer capacity for a period of

time. As of right now, they are not -- that capacity that
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1 was used for conventional balancing is not being used for
2 conventional bal ancing today. So we have seen a snall

3 i ncrease of capacity, but we have seen a continued

4 significant increase in mlk production that puts pressure
5 on those facilities.

6 Q Does Northwest Dairy Association have a base

7 pr ogr anf

8 A Yes.

9 Q Is it newor is it sonmething that's been in

10 existence for a while?

11 A. Qur base programstarted in 2011. So we have been
12 struggling -- I"'msorry -- helping to nanage the supply
13 and capacity bal ance for 12 years now.

14 Q Do you find that within your cooperative you are
15 able to manage growh of mlk supply?
16 A Yes.
17 Q So is the excess mlk supply in the region com ng
18 fromfarns that are not nenbers of Darigold or nenbers of
19 NDA?
20 A They are -- it is comng from nenbers of NDA
21 Q Com ng from nmenbers of NDA?
22 A Yes.
23 Q Ckay
24 A. W will always prioritize nmenber m |k over
25 non-nmenber mlk in our facilities.
26 Q At the top of page 3, and Ms. Hancock asked you
27 sonme questions about -- about this -- this |anguage. And

28 my questions are a little bit different.
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Sone of the proposals that are at issue in the
hearing, there are -- there have been requests to del ay
the i nplenentation of those proposals for purposes of risk
managenent, and there's been testinony that sone proposals
shoul d be del ayed and ot hers shoul d not.

You're speaking to a different timng issue,

t hough, here at the top of page 3, correct?

A. Yeah. | -- I'mreferencing the -- if we -- you
want to pick out a specific sentence to nake sure we're
al i gned on what your question is?

Q Sure. The sentence: "However, we do not support
a significant change in year one as it would have a
devastating"” -- "as it would have devastating inpacts to
our producers.”

Am | correct in reading that that you're
supporting National MIk's Proposal 7 to increase --
think they have described it as a nobdest increase in
Make Al l owances rather than a larger increase in
Make Al |l owances; is that correct?

A Agree. Yes.

Q Ckay. There are other proposals, Proposal 1, for
i nstance, which is a National MIk proposal, that would
not take effect until 12 or 15 nonths after USDA nakes a
deci si on.

So | guess let nme put a fine point on this. |If
USDA deci des to adopt Proposal 7, National MIk's
Make Al I owance proposal, does NDA believe it shoul d take

effect right away?
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A | would -- | would defer to comments that were
nmade by Peter earlier, Peter Vitaliano, in regards to the
package that National M|k had put together and the
overall net inpact that it would have on producers. There
is definitely a needed consideration on overall inpacts in
totality rather than separating out individual --

i ndi vi dual i deas.

| do al so understand the potential inpacts to risk
managenent prograns. Understand that. But | also bal ance
that with the fact that sending appropriate tinely signals
to the marketplace is -- is the responsibility of the
I ndustry that we all nust uphold to.

Q Either as part of the cooperative's risk
managenent activities or the risk nmanagenent activities of
your menbers, does NDA have a concern about the inpacts of
any proposal on risk managenent that you would like to
share?

A. | would viewit as no natter what we're doing,
there's risk everywhere, and we all understand that
there's -- everyone's going to nmanage their risk
differently as information is available. So from our view
point, it's a -- you know, you can pick any day that you
want in regards to how that works, and we'll all manage
our way through it. Until that day is picked, we are al
managing it to that point, no matter what, anyway.

MR. MLTNER  Thank you, M. Schilter. | don't
have any ot her questi ons.
THE COURT: Further cross?
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| think we should take a ten-m nute break as we
cut off at 11:00 as | understand it. Let's come back at
five of. 9:55 a.m
(Wher eupon, a break was taken.)
THE COURT: Ckay. Back on the record for the
further exam nation of M. Schilter.
Did | get that right?
THE WTNESS: Yes. W'IIl say close enough; is
t hat okay?
THE COURT: | think | asked if there was further
cross, and | don't see any.
So AMS is up.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Ms. Taylor. Good afternoon -- oh, norning.
A Good nor ni ng.
Q Thank you for comng to testify today.
First question, on your cooperative, could you
just give us a little bit nore information on your

menbers, their size, kind of how they are structured.

have asked ot her producers and sone cooperative w tnesses

if their menmbers would fit the Small Busi ness definition,

2023

which, in case you weren't here, was $3.75 mllion or |ess

t han gross revenue per year?

A. Yeah. | would like to translate that into, |

don't know -- a nunber of cows. That's where I'mat. So

| will give you a nunber of cows size scale.

295 farms, we range from operations that have
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8,000 cows down to probably 40 or 50 cows.

The average size of our farns -- and this is a
point for reference just on what consolidation has | ooked
like in our industry -- froml'd say 2010 to 2023, our
average herd size in the co-op has gone from 450 cows up

to 1,000 cows per facility.

The -- over half of our nmenbership right nowis
still mlking under we'll say 250 cows, and | -- if we
made the assunption that 3.7 mllion is -- was that maybe
400 cows?

Q It is around the 400 range.
A. 400 cows, yeah. Then probably -- | would say it

is safe to say that close to 60, 65% of our producers
would fit in that category.

Q Thank you.

And can you talk a little bit about whether your
producers do use risk managenent tool s?

A. Yeah. Yeah. | think -- | nean, all producers
manage risk differently. W started our risk managenent
programin two -- in 1999, and we have had an internal
ri sk managenent program which is a fairly -- | would say
a sinplified forward-contracting program At the peak of
forward contracting, that | have ever seen, we have either
had 20% of our nenbership contracting roughly 20% of their
m | k.

But those trends have changed significantly in the
last five or six years, and | would say that that is

because of three factors. The first factor being that

TALTY COURT REPORTERS, INC. 2844
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Dairy Margin Coverage is an incredibly valuable tool to
our producers in regards to supplenenting i ncome when
margins are tight. | would say that -- and | think it's
been proven through the consolidation of the brokerage
world within the dairy industry that the Dairy RP program
has been a wi dely used tool that obviously has reduced
liquidity that has caused | would say consolidation within
the -- into that world. However, we are a big proponent
and al ways pronote Dairy RP for our producers.

That has dramatically reduced what our producers
do with our forward-contracting program But | would say
that the vast majority of our producers, it's probably a
significant majority of our producers, are using some form
of risk managenent tool s today.

Q Okay. Thank you

On the first page you tal k about your
manuf act uri ng and bal ancing plants, and |'mcurious if we
shoul d 1 ook at those as separate plants or you consi der
all of your manufacturing plants to serve a bal anci ng
rol e?

A Yeah, | think that is a pretty valid point in how
the industry is changing. Before, at |east how we
operate, our world, our -- we classify our plants as
demand pl ants and bal anci ng pl ants.

Q Separatel y?

A W do.

Q Ckay.

A. Yeah. We currently bal ance the Washi ngt on and
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Oregon mar ket through Chehalis, and we bal ance the | daho
mar ket through Jerone. Al other facilities, including
one of our powder plants in Lynden and Sunnysi de, we refer
to as demand plants. And in those demand plants, even

t hough they are manufacturing m |k powders in which others
woul d call bal ancing plants, we are trying to create

val ue- added products to maxim ze the returns back to our
producers.

| stated before that the expansion in Sunnyside
and the Pasco build would not be profitable under the
current Make Al l owances. How we have countered that is by
aggressively going after nore val ue-added products that we
can manufacture in those facilities.

So we are really towing the |ine between what was
formally a balancing plant into what is going to be a
demand plant. And ny fear is, is that as we continue to
i ncrease capacity and increase our usage that -- that
it -- the balancing will look a lot different than it --
in the next five years than what it | ooked like ten years
ago in our area.

Q Uh- huh. And for your bal ancing plants, do you

bal ance non-nenber NDA m | k there?

A. Wen available. But it depends. So when we | ook
at the PNW we will have two ways of balancing. W
will -- when it's possible, we will balance in the
Chehalis plant, but when that conplex is full, we wll

send mlk to Idaho and bal ance into the |daho narket.
When both the PNWand the -- when WAshi ngton and Oregon
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are full and Idaho are full, we're nostly on an island at
that point, and our form of balancing is dunping mlk
or -- or others dunmping mlKk.

W always -- we wll always protect nenbers before
non- nenbers, and so we have built a production managenent
programthat tries to -- tries to help do that.

Q Coul d you give a guess on kind of for those
bal anci ng pl ants what your swi ngs are on naybe an average
basis for a year in what you take in?

A Chehalis is 100% neaning the -- if |I'mdoing ny
math right, it should. During the valley nonths, we are
runni ng half as nuch product through that facility as we
are during the peak.

In Jerone, it is a different story because | think
the I daho market -- the Idaho market is nuch bigger, has
much wi | der swings, has nuch -- nuch nore different ways
to nmove mlk out of the marketplace. Per the NASS m | k
production report, if | renenber right, that's a 40-, 42-,
44-m | | i on- pound- a- day market.

And we -- in the Northwest we experience 10% peak
to valley swings, so a 4-mllion-pound-a-day swing is the
size of a nediumsize manufacturing plant in Idaho, so
there are -- there can be sone significant swings in that
ar ea.

Q Thank you

You tal k about how your plants under current
Make All owances don't expect your -- at |east your new

plant to be profitable. Wthout, of course, revealing
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proprietary information, how would the -- either the --
how woul d, since you support the National Mk

Make Al l owances, inpact under that statenent?

A. It would get us closer. So the ways that we are
trying to -- the justifications for building the plant is
where I'mgoing to go wwth this, if that's -- if that's
okay.

The -- our producers continue to want to grow and

expand their operations. That desire is there. But we
al so have to recognize that, in sinple terns, we have two
types of producers in our co-op. And when | talk to
nmenbers, | say we have -- if you are going to be

mlking -- if you are not going to be mlking cows five
years fromnow, you want a co-op that's going to be here
to return the equity that you put in over the |ast

20 years. If you want to be mlIking cows ten years from
now, you want a co-op that's going to be picking up your
mlk every day and putting mlk checks in the nail box.

So when | view the current market structure
versus -- or the current market pricing versus buil ding
the infrastructure that's necessary to naintain the future
of the industry, our producers understand that -- that --
that we just have to make it work, right? 1In regards to
how that pricing flows through, which is why we have had
to do sone deductions. W have done sone retains. W
have done certain things to take the right steps to nake
the investnents for the future of the industry in our

ar ea.

TALTY COURT REPORTERS, INC. 2848
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 08,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

But to go back and sinply answer your question.
It gets us closer. The other steps that we're taking,
like | said, is we're nmaking additional investnents in
those facilities to try to create nore val ue-added
products. W are al so nmaking investnents in other

fluid -- fluid products that will help us generate

i ncreased revenue to try to create profitable returns for

our producers.

Q Al'l of a sudden | hesitate on questions | want to

ask. |'mnot sure, you mght not want to answer. But |

find it -- you nentioned how, you know, you guys have had

2023

to be creative, right, to figure out how to manage through

Make Al |l owances, and sone of that is deciding on
i nvest nent deci sions and creating nore val ue-added
products. So we often hear how Federal Orders inhibit

i nnovation. But when you talk about that, | think it's

kind of forced you to innovate in a way. Mybe not in the

way you wanted to.

A. | don't knowif it is -- Federal Orders have
forced us to i nnovat e. | think with us we're in a --
we'reina-- I'"Il call it a unique spot in the United

States relative to the M dwest, East Coast narkets that

nost ot hers sell products into.

But the fact that we are near a major port, we do

export quite a bit of products. The innovation is nore
forced on the fact that we can drop products into the
shores of the Pacific R mcheaper than we can drop

products into Chicago. And so the innovation of the
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markets that we're accessing is nore driven by the export
forces.

And so we do take those risks of inconsistent --
not inconsistencies but those risks of donestic pricing
versus international pricing, and we have to nmanage those.
But -- but that nore -- that drives innovation nore in our
world, |I think, on the manufacturing side than it does --
t han Federal Orders do.

Q Ckay. Thank you

You tal k about -- and M. MItner touched on this
a bit -- sonetinmes it nmakes nore econom ¢ sense selling
mlk -- or keeping mlk in your manufacturing plants

rat her than servicing the pool distributing plants, which
of course is of interest to us at USDA since the Federal
Order programis here to nmake sure there's an adequate
supply for fluid mlk plants.

So I'mcurious, and maybe you don't want to --
maybe you don't have a position yet on that, but we do
have anot her proposal l|ater on for discussion about
increasing Class | differentials. And I'mwondering if
you m ght speak to, because | don't know if you will be
here later, how that --

A I will.

Q -- mght assist in your decision-nmnmaking.

A. Yeah. And | think to ne this is an inportant
point, and | really thought on both sides of including
this coment because | understand what |'m saying.

And | also want to signal what |'mseeing in -- in
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regards to the fact that we're making big investnents in
manufacturing facilities. W are struggling to keep

bal anci ng pl ants operational, and in order to do that we
have had to go back and pull noney off producer checks,
whi ch, you know, | will say that there's a cost involved
to dealing with producers when they see negatives on their
checks. Those are real costs.

But the -- you know, like | said before, the
facility that we're building in Pasco and what we had
built in Sunnyside is really where the future direction of
our co-op is going. And when we are | ooking at the needed
i ncrease in Make All owances, when we are | ooking at the
di stance fromthose facilities to pool distributing plants
i n urban areas, and when sonebody -- when we need to
service a Cass | market, and we are taking a pound of
mlk or aload of mlk out of that facility, there are
true opportunity costs that we have to | ook at and
consi der.

And the market will always adjust, but there wl|
al so be, | think, learnings and disruptions along the way.
Li ke, for exanple -- and it's a free market, so producers
can | eave the co-op and they can go direct, but that cones
at a cost and a risk to them And pool distributing
plants that are not cooperative plants can al so recruit
and bring that mlk in. So | believe that those checks
and bal ances are in place in the marketplace, but | also
think that there's going to be disruption along the way as

we di scover what this new price in the marketpl ace | ooks
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l'i ke.

Q On the page 3 of your statenent, the bottom of
that first paragraph, you are discussing why you don't
want to see a dramatic change to the Make Al |l owances and
you are supporting the National MIk nunbers.

A Yeah.

Q And you say that "a dramatic change i medi ately
woul d have an unnecessary negative inpact on the producer
comunity."”

| guess ny first -- | guess ny first question is,
one, are you tal king about delaying that, or are you -- or
how woul d you define a dramatic change? And on top of
that, could you kind of el aborate on the negative inpact
it would have to the producer conmunity?

A Yeah. Absolutely. And | referenced this earlier
when in January of 2019 -- or sorry -- Decenber of 2019,

we announced a retain. | will call it a significant
retain. | won't give the nunber, but it was sonewhere
between zero and a dollar. And -- and it was in order to

hel p fund the Pasco project.

And the econom c analysis that we did, we
estimated that we would lose -- in a certain part of
our -- of our area, we estimated that we would lose 15 to
20% of our mlk in a 12-nonth tine period. And we were
wong. W were too | ow.

And so when we saw that type of a change hit our
co-op, and we had producers | ook down and try to

under stand what they wanted to do with their businesses,
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we underestimated the people that said that they would
exit the industry.

And now, granted, that was an area where it's --
it's an area that has been declining over years. There's
been urban pressures. There's been various things. But I
use that as an exanple, a real-life exanple of one thing
that we did that -- that had a big inpact.

Now, what happens when those farns | eave is those
cows, at least in our system they didn't go away, they
rel ocated. They relocated east. And we inmmediately
had -- | wouldn't call them stranded assets, but we had
assets where we had to relocate mlk. W had to nove mlk
fromone area to another. And it was a -- it's a real
transportation cost.

So when | think about, you know, managi ng change,
managi ng expectations, if we had -- and we did this within
about a four-nmonth wi ndow, announcenent to inplenentation.
And probably one of the nost stressful tinmes inny life
because we went from being workers of the co-op to being
counsel ors and educators of policies and -- and then al so
havi ng people tal k through how this inpacted their famly
and their farms. And there's a real cost to that. There
was a cost to my well-being. There's a cost to everyone
el se's well-being. And so these are real things that we
l'ived through.

And | wouldn't say | don't want to ever go through

that again, but that was a really -- that was a really
tough part -- really tough part of life as being a part of
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the co-op. $So, big change.

And let ne -- let ne also preface it with -- and |
always find this fascinating, that when the market goes
fromlet's say $25 down to $18, and you can see that on
the futures market, producers can understand that and they
can accept the fact that those are market dynam cs.

When you nmake changes to sonething that is steady
over a period of tinme, such as a pricing fornula, that is
a shock, that is a surprise, that is sonmething that when
they go out and they acquire debt to build their -- their
busi nesses, those are things that can inpact their
relationships wth their banks. And those are real things
that we have to -- that we have to consider.

Q And so -- so those -- | guess that inpact to the
co-op, those farns didn't necessarily go and be a direct
shi pper sonewhere, you are just saying they nostly exited
the industry altogether, but their cows -- you didn't

necessarily see a change in your mlk production?

A. Yeah. The cows noved. W have seen a drop. W
are on a -- | think the mark -- Oder 124 information
woul d al so show this, but we are -- in the [ast six years

we have just run through the | owest year of six years in
m | k production in our area. So there has been sone
i npacts on overall mlk production. Cows have shifted,

and | wouldn't say it is alot lower, but it is alittle

bit | ower.
Q kay.
A. Yeah.
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One thing | wll add, Erin, | wanted to touch on.
And | think | said it earlier, but 1'll restate it. That
when we made this abrupt change, and we did it in a short
wi ndow, we changed people's retirenent plans. W changed
their succession plans. Farns that | thought were going
to be around three and five years from now nade a deci sion
to get out today, or at least in the next couple nonths.

And maybe that's the reality of the marketpl ace,
but those are -- and we expected sone of that, but it was
alittle bit nore than |I expected.

And | also feel that with the pressures that are
on the farmright now, that producers are nore likely to
tipinto the |l eave-the-industry situation right now, just
wi th deductions, lowmlk prices, low margins. It is a
tough stop right now out in the farm

M5. TAYLOR. That's it. Thank you so nuch.

THE COURT: Redirect.

M5. HANCOCK: Thank you, your Honor. | have
not hi ng further.

Appreci ate your tine, M. Schilter.

W woul d offer Exhibit 159 into evidence.

THE COURT: (Objections?

Seeing no objections, Exhibit 159 is entered into
t he record.

(Thereafter, Exhibit Nunber 159 was received

i nto evidence.)

THE COURT: You are dism ssed. Thank you.

THE WTNESS: Thank you.
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2023

MS. HANCOCK: Your Honor, at this time we woul d
call Mke John to the stand.
THE COURT: Wl cone. Raise your right hand.
M KE JOHN,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. John. Wuld you mnd stating
and spelling your nane for the record?
A. | have one of the easiest nanes. M chael John,
MI-CHAEL, J-OHN
Q So I'mmarried to a Jon without an H, so it is a
little nore conplicated sonetines.
Wul d you m nd providing your business nmailing
addr ess, pl ease?
A. Sure. 13921 Park Center Road, Suite 200, Herndon,
Virginia, 20171.
Q And where are you currently enpl oyed?

A "' menployed with Maryland and Virginia M1k
Pr oducers.
Q Did you prepare a statenent on behalf of National

MIk in support of the Make All owance proposal ?

A Yes, | did.

Q And is that what's been identified as Exhibit
NVPF- 237

A Yes.
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MS. HANCOCK: Your Honor, if we could mark this
for identification purposes?

THE COURT: Yes. NWPF-23 is marked for
identification as Exhibit 160.

(Thereafter, Exhibit Nunmber 160 was marked

for identification.)

M5. HANCOCK: Thank you, your Honor.

BY Ms. HANCOCK:

Q M. John, would you proceed with providing your
testinmony in Exhibit 1607

A. Sure. And I'Ill skip kind of the first part there
because | already said that.

| "' m executive vice president of mlk marketing and
ingredients for Maryland and Virginia M|k Producers.
have -- and I'll refer to Maryland and Virginia M|k
Producers as MVA

| serve as nenber of the National MIk's economc
policy -- economc conmittee and nenber of the
Make Al |l owance wor ki ng group and -- which was chaired by
Christian Edm ston.

The Make Al l owance group had the responsibility of
review ng and devel opi ng recomended updates to the
Federal Order Make Allowances. These recommendati ons
becane the foundation for National MIk's Proposal
Nunber 7. O the products currently surveyed for Federal
Order pricing, two pertain to MDVA' s operations, butter
and nonfat dry mlKk.

MDVA fully supports the increases in the
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Make All owances for butter and nonfat dry mlk as outlined
in NMPF's Proposal Nunber 7. And they're listed there,
the two bullet points.

MDVA is a cooperative | ocated and operating in the
M datl anti c and Sout heast geographies of the United
States. MWVA is a cooperative nmade up of around 920 dairy
farmer nmenbers would produce 2.3 billion pounds of mlk
each year. The overwhelmng majority of MDVA' s nenber
m |k stretches between two Federal Orders, Federal Order 1
and Federal Order 5. MDVA's nenbers own and operate three
pool distributing plants, two in Federal Order 5 and one
in Federal Order 1. In addition, Maryland Virgi nia owns
and operates two pool supply plants, one in Federal O der
5 and one in Federal Order 1.

And the pool supply plants are listed there. One
is located in Laurel, Maryland, and one is in Strasburg,

Vi rgini a.

Throughout its history, the majority of NMDVA's
mlk is received and processed by m |k plants serving the
Cass | market, including the three plants owned by our
menbers. Wth the majority of our mlk serving the
G ass | market, the remaining percentage serves our two
nmenber - owned pool supply plants. One of these
manuf acturing plants is capabl e of manufacturing bul k
butter along with nonfat dry mlk. The other facility
only has the capability to manufacture bul k butter.

Whil e MDVA has the ability to manufacture a

sufficient anbunt of butter, MDVA' s annual butter
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production is highly seasonal, which has the direct inpact
on our cost of converting raw mlk to butter dependi ng on
t he season. Therefore, nmy focus will center around
converting raw mlk to nonfat dry mlk, which is a nore

st abl e conponent for our cost discussions.

Addi tionally, MDVA does not operate cheese plants,
so | will not be addressing the Make All owances for cheese
and whey.

MDVA's nonfat dry m |k and butter manufacturing
provi des a needed service to our geographi cal marketpl ace.
Qur termfor that service is called a "bal ancing service."
By making sure our Class | custoners have a sufficient
supply available to neet their nonthly, weekly, and daily
demands, we maintain a reserve supply for raw m |k year
round. Qur two pool supply plants give the nmarket the
capacity, allowing us to maintain this reserve supply.

The historical Cass | market process is a very --
start over.

The historical Cass | market processes a very
peri shabl e product. It requires just-in-time processing
to neet custoners' needs. Custoners' needs fluctuate
based on changes |i ke school demand, holiday specials,
retail pronotions, weather events and nore recently based
on the pandem ¢ shutdowns and inpacts related to COvVI D 19.

Thi s bal anci ng service does affect our costs of
converting raw mlk into nonfat dry mlk and butter.

Those of us in the industry with fluctuati ng market

factors will have a higher cost of conversion conpared to
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t hose who have a nore straight-line production because we
have to nake shorter-term decisions to respond to these
fluctuations in need and because we have to nmake these
just-in-time manufacturing decisions to neet consuner
needs. For these reasons, we urge USDA to approve the
i ncrease in Make Al'l owances outlined in NMPF' s proposal in
a manner that will preserve producers' ability to absorb
the increase until such tinme that an audited cost survey
can be approved and depl oyed.

And | have a subtitle, the request for increase in
Make Al |l owances:

For butter and nonfat dry m |k, MDVA supports the
foll owi ng Make Al |l owance increases, and these are the
i ncreases already in the National MIk proposal.

The Make Al |l owances have not been increased since
2008 using data fromas early as 2006. Quoting from
NVPF' s request for a national hearing: "From discussions
wi th nmenbers, a review of input price data and the out put
fromthe University of Wsconsin cost to manufacturing
survey, it is clear that dairy product pricing costs have
i ncreased, and therefore, average manufacturing costs for
butter, nonfat dry m |k, cheddar cheese, and dry whey are
consi dered higher than the Federal Order Make Al |l owances."

MDVA has experienced the same cost increases to
converting raw mlk to nonfat dry mlk and butter. For
exanpl e, MDVA has seen a 64% i ncrease in our standard cost
to convert raw mlk into nonfat dry mlk, conpared to our

previ ous cost standard set approxinmately 12 years ago.
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Because this increased cost cannot be captured in the sale
of a commodity product to the marketplace, the only option
we have is to place that cost recapture burden as a market
adj ustnent on our nenbers' nonthly mlk statenents, which
requi res our nenbers absorb the inpact of this cost

i ncrease rather than allowng it to be passed through to
consuners on a nmuch smaller pro rata scale.

MDVA supports NMPF' s phased i npl enentation for
Make Al |l owance increases. Wile costs have increased
dramatically since 2006, to i nmedi ately make up the ful
scope of that needed increase, not just in butter and
nonfat dry mlk but in all commodities, would be very
di sruptive to dairy farnmers' nonthly m |k pay prices.

We agree that an interimstep is needed to give
full initial relief in tw ways. First, it provides
release to -- relief to the true cost of converting raw
mlk to the four basic comobdities. This nmuch needed
relief will help to ensure that MDVA can continue to
operate our two manufacturing facilities to continue to
provi de a val uabl e service to our marketpl ace.

Second, we believe cooperatives |ike ours, who
made the necessary investnents in manufacturing plants,
and who provide a val uabl e bal ancing service to the
mar ket pl ace, are overburdened when the Federal Order
Make Al l owances don't properly reflect the cost of
converting raw mlk to storable commodities.

Consequently, we believe that cooperatives |like ours won't

continue to make further investnents in manufacturing,
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either to upgrade current facilities or invest in new
t echnol ogi es wi thout sonme cost adjustnent. As a result,
t he whol e marketplace will suffer w thout an increase.
Future mandatory cost reporting:
Havi ng no cost increase in Make Al |l owances for
over 15 years has caused a financial burden to our

nmenbers' cooperative. As | have al ready stated, we have

seen a dramatic increase in conversion costs to make both

nonfat dry mlk and butter. For MDVA, this has resulted

in a lack of needed investnent in our two pool supply

2023

plants. This lack of needed reinvestnent in itself causes

a hi gher cost of conversion, which in turn causes a higher

burden on our nenbers' nonthly m |k checks while we

provi de a necessary service to our narketplace.

It is inperative that there is a process in place
for manufacturing plants to report a conversion cost on a

periodic basis. MVA fully supports NMPF' s proposal that

USDA be given the authority to conduct mandatory cost

studies, giving the industry nore tinmely and accurate cost

conversion information. Wth that information in hand,
t he i ndustry stakehol ders can then seek to nake nore
tinmely requests for future hearings to address needed

Make Al l owance changes. W believe a nmandatory process

will provide the necessary opportunity for the industry to

renmain current to the current cost of conversion,
resulting in a nore stable market for our dairy farnmer
menber s.

| want to thank the USDA for having this hearing
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and thank you for the opportunity to speak on behal f of
MDVA' s dairy farnmer nmenbers.
M5. HANCOCK:  Your Honor, we would nmake M. John
avail able for cross-exam nation at this tine.
THE COURT: Any exam nation for this wtness?
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Steve Rosenbaum for the International Dairy Foods
Associ ation. Good norni ng.
Did Maryland and Virginia M|k Producers
Cooperative participate in Dr. Stephenson's surveys?
A Wi ch -- which ones?
Q So did they participate back in 2006 or 20077
A That, | do not know. | don't know on that one.
Q Did they participate in the survey that nore
recently was conducted under the auspi ces of USDA that
resulted in what sone people have referred to as the 2021
St ephenson report?
A No, we did not.
Q Did you participate in the nost recent survey,

which resulted in a new report --

A Yes.
Q -- by Dr. Stephenson in 20237?
A Yes.

Q Ckay. And did you submt information with respect
both to nonfat dry mlk and butter?
A Yes.

Q So | note that on page 4 of your report, you state
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t hat your cooperative "has seen a 64% i ncrease in our
standard cost to convert raw mlk into nonfat dry mlk
conpared to our previous cost standard set approxinately
12 years ago."
Do you see that?
A Yes.
Q Can you just give nme exact dates as possible as to

what period you are covering?

A. Sure. So, first of all, the standard costs woul d
be, we look at the -- and |I'm not one of the accountants,
but we | ook at the previous year costs and -- and then

deci de what the next year, what that cost should be. W
don't always update those. So we woul d have update -- we
woul d have had that information -- 12 years woul d have
been from 2022, so that -- that cost woul d have been

2010 --

Q Ckay.

A -- | believe would be the last tine.

Q Al right. So you have had then a 64% i ncrease --
and let nme just -- let ne start the question again.

Do | understand basically every year you try to
predi ct what your costs are going to be the next year? |Is
t hat what you are saying you di d?

A. Well, so you are going to get a little past ny
accounting experience here, but we use a system-- an SAP
system where we put in the standard costs, and then we
| ook at variances on those costs each nonth, and then the

accounting team deci des at the begi nning of budget year
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whet her they need to change those standard costs. So they
decided that at the end of 2022 that we needed to change
t hose costs for the start of 2023 year.
Q kay. And so this was -- strike that.
| take it that in deciding whether to increase
your cost standard, you obviously | ook at the actual costs
that you are incurring at that point in tinme, correct?

A That's correct.

Q So by -- at sone tine toward the end of 2022,
| ooki ng at what your costs have been to date and sone kind
of predictions of the future, that's how you conme up
wth -- cane up with a new cost standard; is that fair?

A Yes. Uh- huh.

Q Ckay. And -- and you were, for purposes of your
testi nmony, conparing that 2022 nunber to what that cost
standard had been as of January 1, 2010; is that right?

A Yes.

Q Ckay. Now, as |'msure you have heard others
testify, | assunme you were not around in 2008 when the

| ast hearings were held on this subject, or naybe you

wer e?
A | was around. | wasn't involved in the hearings.
Q Ckay.
A " molder than | | ook.
Q Aren't we all?

So do you know whet her the cost standard that had
been in effect, let's say, in 2006 was | ower than the cost
standard in 20107
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A. No, | wouldn't knowthat. | was in a different
role at that time, so | just don't know.

Q kay. So it's -- it's possible that if you --
the -- let me strike that.

The reason |'m saying 2006 is because the 2008
Make All owances, which we're now operating under, were
based upon cost data from 2006 and 2007. That's the
reason |'masking that specific date. And -- but you
don't know whet her the cost standards as of 2006 and 2007
were | ower than 20107

A. No, | do not.

Q To the extent that they were | ower -- and
recogni ze that's at this point conjecture -- but if they
were | ower, then obviously your 64%figure here would be
hi gher if you were conparing what it had been in 2006 to
what it nowis, correct?

A. Yeah. And | -- I'Il say that | think what | guess
Chi p had brought up in the previous cross-examhnation with
Monty is that what | have noticed is that the | ast several
years, there's been that -- that -- the slope of the curve
has been a lot greater. So | don't know that there would
have been near that kind of a cost increase between 2006
and 2010. That's just an educated guess on ny part.

Q How | ong have you been involved in work that

required you to pay attention to the cost standard?

A Actually, | -- probably the |last two years | would
say.
Q | nmean, do you know whet her the cost standard has
TALTY COURT REPORTERS, INC. 2866
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ever -- has declined at any point?

A Not that |I'm aware of.

Q Ckay.

A Now, | will say that the variance to the cost
standard has changed based on -- you know, for exanpl e,
one of your biggest costs in -- in drying mlk powder is
nat ural gas, and you can see natural gas prices -- | mean,

during COVID, they were outrageous. They have cone back
today to, you know, hopefully nore normal rates, although
"' mnot sure we know what normal is anynore, so --

Q All right. And I'll ask you the sane question
asked the | ast w tness.

Have you conpared the 64% i ncrease in your
standard cost to the increase in Make All owance that | DFA
i s seeking?

A Now, I -- the -- | guess I'll put it this way:
We understand from our standpoint because of -- in ny
testinmony | tal k about the bal ancing service that we
provi de the marketplace, that we're going to have a
different cost standard, you know, to convert powder
because we don't run full all -- you know, we don't run
our plant full-tinme, because we | ook at that bal anci ng
service as an opportunity for us in serving the dass |
mar ket in the East Coast. So the -- now | forget what

your question was. See, that's what happens when you get

to be 62, so -- if you can ask it again, | --
Q | was aski ng whet her you had exam ned what
percentage i ncrease | DFA was seeking in its -- in the
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Vake Al | owances.
A. W -- we feel that that's a reasonabl e i ncrease.
And we all -- we know for a fact, as the size of operation

that we have, we're going to have probably higher costs

than -- than others. But we |ook at that as a reasonable
I ncrease.

Q And the -- | DFA s proposed increase?

A Ch, IDFA. | thought you said National MIK.

Q | didn't.

A Ckay. |I'msorry.

Q | wasn't sure whether you heard ne properly.

A. Yeah. Yeah. So National MIlk, | mean, we | ook at
that as a reasonabl e i ncrease, yeah.

Q It is -- but it is -- | nmean, you -- you have a
64% increase. | nean, National MIk is proposing a 20 --
roughly 20, 22% i ncrease. You are aware of that
di fference?

A. Yes. Yes. And, you know, | guess here's how |I'd
like to explain that is, you know, we're owned by our

dairy farmer nmenbers. And there are three returns,

basically, that we look at -- and this is how | explain it
to our nenbers. |Is that the first return is the m ni nrum
Federal Order pricing, so -- which nmakes up the nmgjority

of their nonthly ml k check.

The second return is what we can bargain,
collectively bargain, out in the marketplace to get in
over-order premuns or, you know, there's other pieces to

that, maybe |i ke fuel surcharges or uniformreceiving
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credits, things like that. So we do our best to bargain
to get additional dollars over that. Both of those
dollars will get paid out nonthly.

The third piece is what we call returns from

operations or fromthe physical assets. |In the corporate
wor | d people would call it dividends; in the cooperative
world we call it patronage. And so the patronage returns

are based on what happens after the end of the year is
over with and you have -- and you -- you know, whether you
make a profit or |oss, whether you can return sone
patronage back to your nenbers.

And so that's -- that's a del ayed cash out to your
nmenbers. And we have to bal ance with our nenbers, okay,
do you get a quick return on assets or do you get -- you
know, how much do you pay out on the -- on the nonth mlk
check and then agai nst, you know, the cash that they have
to wait for later on in patronage. And so if we take too
much of f their nmonthly mlk check and delay it to the
future, well, then that affects their -- you know, that
affects their -- their operations, their work with their

financial community, and fol ks that they have to work

wth. So we have to -- we have to work that tightrope.
And so that's why we -- you know, we support

National MIlk. It's an -- it's an increase, yes. |It's --
it's -- in your math, using your math, a 20-sone percent
i ncrease, but we have to -- we have to manage t hat
bal ance.

Q | take it -- are you operating your plants at a
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| 0ss?
A. l"mnot -- I'"'mnot at privilege to share that.
MR. ROSENBAUM That's all | have. Thank you.
THE COURT: Further cross?
CRCSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIKk Producers.
Good norning, M. John.
A. Good nor ni ng.
Q You have been here for a few days?
A. Si nce Monday.
Q Yeah. Well, then, unsurprisingly | wanted to ask
you a few questions about your plants.
A Oh, sure.
Q Your plants in Laurel, Mryland?
A Uh- huh.
Q What are the products that are produced at that
pl ant ?
A. Just bulk butter and -- and nonfat dry mlKk.
Q Pretty sinple.
Does it produce any skimmlk powder?
A No.
Q Whol e m | k powder?
A No.
Q Butterm | k powder?
A No.
Q What do you do with the butterm |k that conmes off
of that plant?
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A. That's a great question. So we don't nake a | ot
of butter, you know. Since we live in an area where
there's a lot of people, and we're bl essed fromthat
standpoint. Being kind of where there is a | ot of people,
there's a lot of opportunity to do other things with fat,
and so butter is kind of our last resort. And so it's
very seasonal. And so when we do make butterm |k, we make
basi cally, you know, decisions at that tinme, you know,
when we have to dunp it, we could condense it and try to
sell it that way. But it's -- really that's the two
opti ons we have.

Q You' re just making the best econom c decision for
your nenbers at that tinme?

A Yes.

Q Does the nonfat operation at Laurel operate pretty
continual |l y?

A. No, it i s seasonal.

Q So the whole plant is seasonal, the nonfat
production and the butter production both seasonal at that
pl ant ?

A Yes. It's -- there's -- you know, there's nore
opportunity, I'Il just say, with the fat side to do other
things with the fat. And we do -- so we do have skim --
the skimstreamall year round and -- but our powder
production -- we'll still nake powder, for exanple, this

time of year, but generally like on the weekends and --

and -- but our powder production in the spring of the year
and spring flush, holiday seasons, we'll be full.
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Q Wuld | be wong to infer that you're producing on
weekends because bottling plants are not taking as nuch
m |k on weekends as they do throughout the week?

A That's correct.

Q And so would you skimoff the creamand sell it
then and then do whatever with your skinf

A. Yes. Unh-huh. Yeah, Tuesdays, Wdnesdays, and
Thursdays this tine of year are -- can be pretty
stressful.

Q When Maryl and and Virginia reported to
Dr. Stephenson for his 2002 study, did you provide

manuf acturing costs for the Laurel plants?

A Yes.

Q For both butter and nonfat?

A Yes.

Q For the plant in Strasburg, does it produce butter

and nonf at ?

A No. Just butter.

Q Just butter.

And what ki nds of butter products are produced at

t hat plant?

A. Just bulk butter, either salted or unsalted. W
basi cally nmake to order.

Q It's made to order you sai d?

A Yes.

Q What happens with the skimthat is taken in at
that plant?

A. We condense it. W have different condensed sal es
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t hat we have.

Q | s the condensi ng done on site?
A Yes.
Q Do you ever take that condensed up to your plants

in Laurel for conversion to nonfat dry mlKk?

A Unfortunately, yes, sonetines we do that. Yeah.

Q Ckay. I'mfamliar with the geography in the
area. But how far is it from Strasburg to Laurel?

A. Well, it's probably -- | got to think now a
m nute. Probably no nore than 70 m | es.

Q Ckay?

A. And -- but the, you know, traffic in that area
is -- it could take you an hour, it could take you three
hours, you know.

Q It's not the mle-per-mnute conversion | like to
do in ny head when |I'mthinking about driving around ny
part of the world, is it?

A. That's right.

Q Does the Laurel plant report sales to the NDPSR?

A Yes.

Q Wuld it report for both butter and for nonfat dry

A That's correct.

Q Does the plant in Strasburg report its butter
sal es t o NDPSR?

A Yes.

Q When you factor in the seasonality of production

at Laurel, does -- does that plant then have a higher
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manuf acturing cost for the sane butter products conpared
to Strasburg?

A. No, they would -- they would be simlar because
they are both seasonal.

Q They are both seasonal ?

A Yeah, they are both seasonal butter production,
yeah.
Q | s butter production happening at those plants say

nore than half of the weeks in a year?

A. So you are saying 26 weeks?

Q Yeah.

A. No. Less than that.

Q Less than that?

A Yes.

Q | f you consider the maxi mum capacity for butter

production at those two plants, would it be operating at,
say, less than 25%total capacity over the course of a
year ?

A Yes.

Q And so the fixed cost of those plants are spread
out over a nuch smaller volune than would be if you were
operating as a full-tinme butter plant, correct?

A That's correct. And it is not that we don't run

vol unme t hrough those plants. Like | said, we have other

uses --

Q Ri ght.

A -- you know. So we do run volune through the
pl ant s.
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Q You nent
and answer with
A. Uh- huh.

Sept ember 08, 2023

i oned over-order premuns in your question

M . Rosenbaum

Q And within those over-order prem uns you

specifically nentioned fuel surcharges.

A Yes.
Q And you al so nentioned uniformreceiving credits.
A Yes.

Q When Maryl and Virginia charges an over-order

premum is ther

over-order prem

e a separate bal anci ng conponent of that
unf

A. G ve nme sone nore i nformati on. |"m not sure |

know what you nean by "separate bal ancing."

Q  Vell, if

| -- if | characterize this correctly,

read your statenment as saying that there's a bal ancing

cost affiliated wth servicing a Cass | plant, correct?

A. Yes.
Q And t hat

part of that bal ancing cost is taking

m | k through your cooperative-owned Cass |V plants,

correct?
A. Uh- huh.
Q Ckay. Over-order premuns, on the other hand,

i ncl ude a nunber

of elenments, and a couple of which you

have tal ked about, correct?

A. Ri ght.

Q Does your over-order

to your C ass |

prem um al so i nclude a charge

handl er to offset the expense of bal ancing

the supplies to their Cass | facility?
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A. The only -- the only charge that would help to do
that would be the uniformreceiving credits. And that's
not -- no pun intended, that's not uniform across al
pl ants.

For exanple, you know, our m |k shed goes from New
York to the Carolinas, and so we may have a custoner in,
say, South -- or North Carolina where it's unecononica
to -- to -- to bring that mlk necessary -- that
particular mlk, if it's in North Carolina, the whole way
back up to -- to, you know, one of our bal ancing supply
plants, so we'll -- we'll stair-step that m |k maybe back
up into Virginia and then put sone Virginia mlk into one
of the bal anci ng pl ants.

So in that, we do have those uniformreceiving
credits -- they're nostly in the South -- to hel p us when
we have to -- if they don't take m Ik uniformy, where
they -- you know, they will have to pay a little extra for
that. Although they are performance driven, so if they do
perform then they get the credit.

Q And those credits are such that they agree to take
mlk at the plant seven days a week or six days a week or
sone regular uniform --

Yes.

-- anount throughout the week --

> O >

Yes.
Q -- which then mnimzes the anmount of mlk the
cooperative has to bal ance on weekends or a day that the

pl ant - -
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A. It hel ps.
Q -- is not taking m |l k?
A. It helps to mnimze it. It doesn't cover the

full cost of it, but it does help to mnimze it.
Q So -- so we could also then fromyour answer and
your statenent, | think, conclude that the over-order

prem uns you are able to obtain fromthe narket are not

servicing the Cass | nmarket?

A That's correct.
Q Ckay.
A Yeah.
MR MLTNER  Thanks. | don't have anything
further.

THE W TNESS: (kay.
THE COURT: Ckay. Further cross from anyone but

come back at 12:00, put on the virtual w tnesses who are
producers, and hope that there will be sonme tinme |eft
before the 3 o' clock hard stop for today to finish this
Wi tness. Thank you. So we'll break for lunch. Be back
at noon.

(Wher eupon, a luncheon break was taken.)

sufficient to offset the bal anci ng expenses incurred from

AMS?
Al right. Let's go off the record.
(O f-the-record.)
THE COURT: Back on the record.
Of the record we di scussed what we're going to do
the rest of the day, and we wll take an hour |unch now,
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FRI DAY, SEPTEMBER 8, 2023 - - AFTERNOON SESSI ON

THE COURT: On the record.

M. English.

MR. ENGLISH: This is Chip English for the MIKk
| nnovation Group. It is ny understanding that the first
witness up is LeAnna Conpanga. And we had upl oaded MG
Exhibit 8, and then realized we upl oaded the wong
docunent. So we have upl oaded M G Exhibit 8 Corrected,
and that is what | have handed out. | provided the 15
copies to USDA, a copy to the court reporter, a copy to
your Honor. | have tried to hand out copies. |f soneone
doesn't have one, we will make it avail abl e.

But | would have MG Exhibit 8 Corrected, marked
as the next exhibit, your Honor, please.

THE COURT: Yes. | have that woul d be
Exhibit 161. So MG Exhibit 8 is marked for
identification as Exhibit 161.

(Thereafter, Exhibit Nunmber 161 was narked

for identification.)

MR. ENGLI SHE And then | guess once M. Conpanga
is on, we could have you swear the w tness.

THE COURT: Yes. (Ckay. She's not on our screen.

Ch, hi.

Pl ease rai se your right hand.

LEANNA COVPANGA,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.
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Your w tness.
DI RECT EXAM NATI ON
BY MR ENGLI SH:

Q Good afternoon. |'m Chip English for the MIKk
| nnovation G oup. W really appreciate your appearing
today, and | would ask that you provide your statenent.
Thank you agai n.

A Yes. Hello, everyone. M nane is LeAnna
Conpanga, and | want to start off wth thanking you for
providing nme the opportunity to testify today via Zoom |
woul d have been wlling to testify in person, but this
time of the year is busy on the dairy farm and this year
has been exceptionally busy due to floodi ng and nassi ve
amounts of rainfall. W are working on finishing up our
hay harvesting, while also beginning the 2023-2024 schoo
year, honme schooling our children ages 10, 7, 5, and 3.

| farmwith ny husband M ke and our four children
i n Addi son County, Vernont. W are a Grade A |icensed
dairy, and currently produce USDA certified organic mlKk,
with a herd of 230 mature cows in the town of Witing. W
ship our mlk with Organic Valley and are active nenbers
of the cooperative.

We manage around 1300 certified organic acres of
hay and pasture, owni ng about half of the acreage and
| easing the rest. Those 1300 acres include the hay | and
we harvest for ny parents.

My parents nanage a second 50 cows, certified

grass-fed organic dairy, that also ships to Organic
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Valley. We have two full-tinme enpl oyees on the farm
along with three famly nenbers who work part-tine.
Additionally, my brother-in-law runs his custom harvesting
busi ness fromour farm

By definition established by the Small Business
Adm ni stration, we are a Small Busi ness.

My parents certified the original hone farm where
| grew up and began shipping certified organic mlk to
Organic Valley in 2007, the year | left for college. |
graduated fromthe University of Vernont in 2011 with a
Bachel or's degree in animal science, and ny husband and |
joined ny parents on their farmin 2012. Mke and | were
able to join the famly farm busi ness thanks to the stable
mlk price provided by Organic Valley. MIk price
stability provided financial security for nmy parents.

Shortly after that, in 2016, we made the leap to
establish a second dairy, the farmny husband and | now
manage in Wiiting. It was a vacant dairy operation for
roughly ten years, previously having been a conventi onal
dairy farm W saw an opportunity to establish our own
dai ry and know our success was only possi bl e because of
the organic mlk market we are part of. | believe the
organi c dairy market can offer the sane prom se for
farmers |ike us.

Qur mlk market, Organic Valley, has around 600
farmnmenbers in the ten-state Northeast region and about
100 farm nmenbers in the state of Vernont.

Wthin the cooperative governance, | serve on the
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GCen O Executive Commttee, which is focused on supporting
t he next generation in organic farmng, as well as the
co-op comm ttee which nmakes reconmendati ons on byl aw
changes, equity and nenbership policies, and other issues
facing the co-op. Qur cooperative not only has farners
intimately | eadi ng co-op governance, but also has its
farmers involved in marketing efforts of our brand and in
educati ng policynakers.

Additionally, I ama board nmenber of the Chanpl ain
Val l ey Farnmers Coalition, and our famly is involved in
4-H, meaning for part of the summer, our county fair is a
big part of our life when our daughter and sons show their
dairy cal ves.

| have been involved in farmng nmy entire life,
and like many farners, we are focused on caring for the
animals and the land that sustains us. W are farmng for
the future and are consci ous about farm ng deci sions that
will inpact generations to come. W hope that our dairy
can offer our children the option to consider a farm ng
career and lifestyle if it's sonmething they choose for

t hensel ves.

As an organic dairy farnmer, | do not track or work
intimately with the Federal Orders. [|I'mdairy farmng and
raising ny famly day in and day out. | rely on ny

mar keti ng cooperative to nonitor and to conply with the
FMMO r egul ati ons.
But | struggle to see any benefit these federal

pricing regul ations have for an organic dairy farmlike
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ours. In fact, the opposite seens true. It seens that
the orders, as they function, and sone changes being
considered in this hearing, would only underm ne ny dairy
and create | arger pool obligations for ny marketing
cooperative, Organic Valley. Those pool obligations are
resources, financial resources, that | eave the co-op and
owners like me. The logic is hard for ne to understand.

We becane organic because it fit how we wanted to
farmand it neant better premuns for our mlk. CQur
cooperative has always paid us above the m ni num pri ces,
and still we are forced to pay tens of mllion of dollars
each year into the FMMO system that ships those resources
to other non-organic farnmers for sonme m ni mum pricing
requi rement.

For a cooperative that manages our supply with a
guot a system bal ances our own organi c product
i nventories, and pays sone of the strongest dairy prices
to farmers in the nation, why are we paying into this
systen? It is fundanentally wong, and USDA needs to
convene an honest di scussion about organic dairy and its
position in federal pricing regulations.

Much of the mlk Organic Valley sources fromits
menbers is processed for table mlk. That's true in
Vernont as well, but some of our mlk fromthe farmis
al so used in organic yogurt production.

| amworried that sone proposals offered in this
hearing wll increase ny cooperative's FMVO poo

obligation. This will conpete with my co-op's ability to
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mai ntain a high stable pay price and, therefore, our
ability to invest in our farns.

Organic Vall ey has been one of the |ast markets
for many small famly farns. They are willing to take on
chall enging routes to pick up farns and deal wi th inherent
| ogi stical and financial inefficiencies. Geater pooling
costs woul d be one nore squeeze on a cooperative's profit
mar gi ns and could potentially underm ne the ability to
take on smaller farns.

We have seen a shrinking nunber of organic mlKk
buyers in the Northeast, and anything that financially
cuts against ny cooperative will potentially nean |ess
success and resiliency for a farmthat was |i ke mne seven
years ago when we started. |'m encouraged that one
proposal is asking the industry to evaluate the basis for
t he FMMO pool obli gation.

| believe it is wong to go the other direction
and increase FMMO pool obligations for a co-op processor
like mne. It will lead to increased mlk prices in the
grocery stores, and we are already seei ng enough pressures
on fluid mlk. Some segnment of consuners will either buy
down in their dairy purchases or |leave mlk drinking
al t oget her.

As a nomof four kids, | believe mlk is a super
food and it provides great nutrition and supports healthy
eating patterns. O course, |I'mbiased to organic mlKk,
but we should not be risking price increases at retail due

to governnent policy.

r TALTY COURT REPORTERS, INC. 2883
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

At a tinme of high inflation and a category facing
all kinds of nut juices and oat slurries that call
t hensel ves m | k (which they are not), any cost increases
will not be well received.

| believe people |ove dairy and we can do nore
t hrough our cooperatives or brands to connect with nore
consuners about the taste and value of dairy in a good
diet. W can also bring nore innovation to nmarket, |ike
grass-fed mlk, l|actose-free, ultra-filter, or additional
fortifications and packagi ng designs that appeal to nore
people. But if pool obligations increase, it wll
under m ne those type of investnents.

Thank you for the opportunity to testify, and I am
open to any questions from USDA

MR, ENGLISH |, on behalf of the MIk Innovation
G oup, thank you very much for your testinony.

And the witness is now avail able for
cross-exam nati on, your Honor.

THE COURT: Cross-exam nation for this w tness?

M. Mltner.

CRCSS- EXAM NATI ON
BY MR M LTNER
Q Ms. Conpanga, ny nanme is Ryan MItner. |

represent Select MIk Producers. Thank you for testifying

t oday.

A You' re wel cone.

Q | had a coupl e of questions about -- about your
st at ement .
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A Sur e.
Q Organic Valley is a nenber of a group here called
the MIk Innovation G oup.
You are aware of that?
A Yeah.
Q Ckay. So you have a statenment in here that says,

“We can bring nore innovation to the market," and then you
list a bunch of different mlks. One of these is
additional fortifications to appeal to nore people.

Can you explain what you nean by "additi onal
fortifications"?

A. Sure. So first off, if there's any nore products
that are going to be introduced to the market, that is
sonet hing that Organic Valley would want to speak for on
ny behalf. But also, as far as fortifications go, you can
see products on the market that have higher protein
| evel s, for exanple, versus the baseline protein. So |

woul d use that as an exanple. But |I'msure there's

other -- there is other ideas on the board that | can't
speak of.
Q And | i magi ne you have been focusing your tine the

| ast three weeks on running your farmand not listening to
this hearing; is that right?

A Correct.

Q Ckay. So | think there were other people, other
menbers of MG who testified earlier in the hearing that
t he consuners don't necessarily see a value in additional

fortifications of mlKk.
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Wul d you disagree with their statenents?

A Hm Well, |I'mnot sure.

Q Ckay. And since you didn't hear, perhaps that
wasn't the fairest question to ask, but | did want to know
i f you had an opi ni on.

So, again, you focus on farm ng, and that takes up
a lot of tine. You said you are not an expert on the
Federal Orders, which | appreciate. | have got another
client who is an OV nenber who, sane thing, does a great
job farm ng, doesn't follow the order |anguage.

But ny question for you is, are you aware that the
Federal Orders don't reqgulate dairy farnmers, they only
regul ate the handlers of mlk?

A Correct.

Q And so when Organic Valley has to make a pool
paynment, it's not Organic Valley as a producer that's
maki ng that paynment, it is Organic Valley, the bottler,
that's making the paynent?

A Correct.

Q Ckay. And ny understanding is that nost organic
farmers have a contract that pays thempretty well a fixed
price for a set period of tine.

s that -- is that how you get paid by Organic
Valley as well? And | don't need to know t he nunber. |
don't want to know the nunber.

A. Yes. Yes, we have a stable price.

Q Ckay. Geat.

MR. M LTNER  Thank you very nuch for your
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answers.
THE W TNESS: You're wel cone.
THE COURT: Further questions for this w tness?
AMS.
CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Good norning. This is Erin Taylor w th USDA
Thank you for joining us --

A. Good nor ni ng.

Q -- and testifying today.

A You' re wel cone.

Q Just a couple questions. You answered a | ot of
the ones | typically ask producers.

In response to M. MItner you did tal k about how
you have a fixed price contract with O ganic Valley.

How often do you all go through that contract
renewal process?

A. That is a good question. So mnmy husband and |, we
farmjointly with ny parents at two |locations, and that is
sonething that my parents were the |l ast ones to sign on --
off of. So that is not something |I can answer for ny
parents.

Q Ckay. Thank you

In regards to your farm you said | think nost of
your mlk goes to fluid and al so organi c yogurt
production, | believe.

A Yes.

Q About how far do you -- does your mlk go to find
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a hone, find a plant?

A. Not far. There's a plant that's |ocated in
Vernont on the eastern side of New York, and then there's
the Stonyfield plant in Londonderry, New Hanpshire.

Q Ckay. You spoke in your statenent about other OV
menbers in the area, around 600 in the ten-state Northeast
region. Around you in your area, you have | think you
said two hundred -- a head of 250 -- 230, excuse ne.

Can you just talk about if the -- your fellow
organic farnmers in that area are of simlar size or are
you larger for the region or smaller for the region?

A. Sure. So we're mlking, yes, we have 230 mature
head. And | would say for our region, for organic
producers, we're on the larger side. Wth that being
said, for a cooperative, we are -- we're still on the
| arger side. Qur average farm | believe, is around 75
COWs.

Q Ckay. And then can you speak to what you have
seen in your region, maybe in the past five years? Have
you seen the organic nmarket increase, you know, the nunber
of organic farms increase or remain the sane --

A Sur e.

Q -- or decline?

A. Qur nenbership has stayed about the sane.

Q St ayed about the sane.

Have you seen nunbers -- naybe your average herd
size grow, or no, that's pretty stable too?

A. Al so stable. It has not grown nmuch. And that's
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very nuch due to the fact that we have a higher prem um

price for our mlk. It allows us to stay at a smaller
herd size and still be financially stable.

Q Ckay. | don't know if you can answer this
question, but I'll -- so if you can't, that's totally

under st andabl e. But for your co-op, can you indicate
maybe if Organic Valley has been able to nake any
investnents in helping to market your m |k or things |ike
that to -- for its organic producer nenbers?

A Can you clarify that question a little bit? Like
you want to know if we're investing into marketing our

product or --

Q Wel |, does Organic Valley have its own plants?

A. Yes. Yes, we do.

Q Ckay. And so I'mjust curious, as a producer
menber, | would imagi ne you would be famliar, you know,

if they had to make plant investnents or open up new
plants, and if you could just speak to -- has any of that
gone on for your cooperative? And | ask because we have
had ot her co-op producers testify about investnents that
their cooperative has kind of made in the past, and | just
wondered if you could kind of cover that for O ganic
Val | ey here on the record.

A Yes. W have had to make investnents into our
plants as well in order to stay efficient but also because
of other things.

Q Ckay.

M5. TAYLOR. That's it from AMS. Thank you so
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much.

THE W TNESS: You're wel cone.

THE COURT: Redirect?

MR, ENGLI SH: Good afternoon, again. Thank you
for your testinony.

Your Honor, at this tinme, | would nove adm ssion
of Exhibit 161.

THE COURT: Seeing no objection, Exhibit 161 is
made a part of this hearing record.

(Thereafter, Exhibit Nunmber 161 was received

i nto evidence.)

THE COURT: Thank you, Ms. Conpanga.

M5. HANCOCK: Your Honor, | think our next farner
w tness i s Sean Corneli us.

THE COURT: [I'll swear you in. Raise your right
hand.

SEAN CORNELI US,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

M5. HANCOCK: | thought first I should note the
judge has an open carton of local fresh fat free mlk in
front of him

DI RECT EXAM NATI ON
BY M5. HANCOCK:
Q Good afternoon, M. Cornelius. Thank you for
being here with us today. D d you prepare a testinony
that's been identified as DFA Exhibit 47
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A Yes.

M5. HANCOCK: Your Honor, | believe that we're up
to 162, if we could mark this exhibit?

THE COURT: DFA-4 is marked for identification as
Exhi bit 162.

(Thereafter, Exhibit Nunmber 162 was marked

for identification.)

M5. HANCOCK: Thank you, M. Corneli us.

| don't renenber, your Honor, are we having them
spell their nanme and address as well? | don't know t hat
we did that with the |ast one. Ckay.

BY MS. HANCOCK:

Q M. Cornelius, could you state and spell your nane
and provide your business mailing address for the record?
A Certainly. M nane is Sean Cornelius. That is
SEAN CORNEL-1-US And it's representing Dairy
Farnmers of America. M address is 1405 North 98th Street,
Kansas City, Kansas 66111.

Q Thank you.

And woul d you proceed with providing us your

testinmony as we have identified it as Exhibit 1627
A Certainly. Thank you.

Good norning fromKansas Cty. M nane is Sean
Cornelius. | ama dairy farmer fromHam Iton, M ssouri
and farmin partnership with one of nmy brothers and ny
parents. Together, we typically mlk 100 cows and farm
around 1200 acres. W currently have four generations

living on the farmand are proud to be farner-owners of
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Dairy Farnmers of Anerica.

| currently have the opportunity to serve on the
Central Area Council of DFA, preside as Secretary of
M ssouri Dairy, and am President of Caldwell County Farm
Bureau. | also ama partner in Best Axis dairy consulting
and provide dairy nutrition services in the United States
and Australi a.

| am here today on behal f of DFA to support
National M|k Producers Federation proposals to anend
Federal M|k Marketing Orders, including reverting to
Class | nover back to the "higher-of" Cass IlIl and
Class |V, a noderate update to Make Al owances, i nproving
the Class | differentials, and update the conponent
factors.

In regards to returning to the higher-of:

During the 2018 FarmBill, the dairy industry cane
together in an attenpt to support Class | processors to
back the change to the Class | skimfornmula fromthe
hi gher-of Cass Il and Cass |V to an average- of
Class Ill and Cass |1V, plus $0.74 per hundredwei ght. At
the time, the market projected the inpact to mlIk prices
woul d ei ther be net neutral or net positive to mlk
prices. However, over four years |ater, we know t hat
unfortunately that is not the case.

According to NMPF, from July through Decenber of
2020, dairy farnmers Federal M|k Marketing Order revenue
was reduced by $753.8 mllion due to the "average- of - pl us"

i nstead of "higher-of." W are thankful to the Secretary

TALTY COURT REPORTERS, INC. 2892
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 08,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

for the two pandem c market volatility assistance program

paynents to hel p conpensate for that |oss. However, this

2023

support canme nmuch del ayed and woeful |y underval ued for the

total revenue |osses fromthe nmarketplace, and certainly

did not make dairy farners whole.

The disparity between the higher-of and average- of

is often blamed on the COVID 19 pandem c. However, since

January '21 and through July of '23, the average-of-plus
was | ess than its higher-of counterpart in 18 of

31 nonths. This resulted in a revenue | oss of

$226.5 mllion. About $222 million of the |oss occurred

since August of 2022, or over the last 12 nonths.

Charts 1 and 2 below will help show the esti nated

mar ket | oss, and nost inportantly, the disparity between
the two Class | nover scenari os over the past severa
years.

The sinple average-of differences over the | ast

12 months is $0.56 per hundredweight. At 30%utilization,

it has reduced blend price by about $0.17 per
hundredwei ght. Dairy farnmers have al ways operated on

extrenely tight margins but are currently facing

especially struggling tines. This is real noney in dairy

farmer pockets.

For nmy farm our market averages between 80 and
85% Class | utilization. This nmeans our contribution to
pay price through this tinmefrane was very negatively

i npacted by this change.

Dairy producers originally supported the change to
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the average-of in light of supporting Class | processors
ability to hedge. However, it is ny understanding that
the significant majority of Class | mlk is not hedged. |
don't know the anmpunt that actually is hedged, but |
believe it to be a | ow vol une.

The Agriculture Marketing Act of 1937 set up the
cl ass systemto ensure an adequate supply of fresh mlk
for our country, and in nmy opinion, it clearly contends
Class | mlk to be the highest price of the four classes.
The pandemic created the situation where Cass IIl mlk
greatly outpaced Cass IV and skewed the outcone of the
current fornmula to bring Class | pay prices that were
outstripped by Cass Ill mlk. As we saw fromthe charts
above, Cass IlIl and Cass IV continually fail to neet
expectations of noving together, even as COVID- 19 is
behi nd us.

As it is the intention of enabling |egislation
that Class | mlk be the highest return to the farmand it
has been made clear that there is a mgjor flawin the
current formula, it is time to return to the higher-of
Cass Il and 1V for determning the Cass | nover.

In regards to a noderate increase in
Make Al l owances and updating Class | differentials:

For the Cass | differential, | believe that this
request ed change and the Make All owance change are
actually very closely related. W all know that costs
have greatly increased across all facets of goods and

services. Labor costs on our farm has increased by 20%
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since 2020. The cost of raising our heifers has increased
nearly 30%in the sanme tinmefrane. Transportation costs,
we all know, seemto be a noving target.

As | fueled up ny car today on the way here, gas
prices had increased $0.20 in the |ast 48 hours.

Li ke the Make Al l owance, the differential has not
been changed for too | ong and needs a systemin place to
make tinely adjustnents. It is obvious that waiting
20 years and needing a hearing to tune up the influence of
everyday costs is an outdated way of thinking. The
National M|k proposal on changing the differential wll
nore closely reflect the reality of noving mlk to deficit
mar kets today. Currently, dairy farnmers are left covering
t hese i ncreased costs to nmarket.

As a dairy farnmer, | really struggle with any
i ncrease to Make Allowance as | knowit's a direct cost to
my pay price. | also understand that all facets of the
dairy industry nust work together to get our products to
t he consuners. The National M Ik package of proposals
ains to create bal ance and address nultiple needed updates
to class pricing. Any small change in the Make Al | owance
greatly inpacts ny pay price. | support allow ng USDA the
authority and funding to conduct audited plant surveys and
get accurate costs for making those estimations.

Know ng those two costs -- true costs are integral
t o maki ng adequate adjustnents to the Make Al l owance.

Also, the true final cost to dairy farnmers nust be taken

into account. Processors need to be fairly adjusted for
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the cost of manufacturing, but not solely at the cost of
dairy farmer m |k checks.

Lastly, in regards to updating conponent factors
for skimmlKk:

For this discussion on updating conponent factors,
| take off ny dairy farnmer hat and speak as a dairy
nutritionist. Wen | started balancing diets in the late
1980s, we sinply balanced for the anmount of protein in the
diet. Many changes have taken place since then, as we
| ook at fiber, am no acids, carbohydrates, fatty-acids,
vitamns, and mnerals. These changes to ration
bal anci ng, along with conti nued advances i n nanagenent
practice, will result in ever-inproving cow confort and
propel dairy cow perfornmance.

As cows becone nore productive and efficient, it
seens that solids content in mlk and, nore inportantly,
total solids production will continue to increase. Not
| ong ago, six pounds of solids per cow per day was an
adm rabl e goal. There are herds today that are routinely
produci ng nuch hi gher solids anounts. They are |likely an
excel l ent predictor of where cow output is headed. Sinply
stated, a hundredweight of mlk today isn't the sane
hundredwei ght that it used to be. Unlike the
Make Al |l owance request, updating component factors is
strai ght f orwar d.

| wish to thank the Secretary for the opportunity
to testify today in support of the National M|k Producers

package of proposals. The success of ny famly farmtoday
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and for generations to conme is dependent on the outcone of
t his heari ng.
| am happy to answer any questi ons.
M5. HANCOCK: Your Honor, at this tine we would
make M. Cornelius available for cross-exam nati on.
THE COURT: Yes. Any questions for this wtness?
O her than AVS?
Seei ng none, you are up AMS.
CRGOSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Hel | o.
Q This is Erin Taylor with USDA. Thank you so nuch

for joining us virtually to testify today.

A. | appreciate the opportunity to be here, and |
t hank you.
Q You nentioned that on your farmyou typically mlk

a hundred cows and farm around 1200 acres. Part of our
job, our duty to get on to the record is information on
smal | busi nesses so we can | ook at the inpact that any
deci sions make on them and for dairy farners that
definition fromthe Small Business Adm nistration is farns
that make $3.75 million in gross revenue per year.
Wul d your farmaqualify as a Snall Busi ness under

that definition?

A. We do qualify as a Small Busi ness, yes.

Q Ckay. And you nentioned you are in Mssouri.

I s your m |k pooled on the Central order?
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A. Yes, it is.

Q Wien it -- generally -- well, there's a | ot of
talk -- you have sone talk in here on the Make Al |l owances
and noderate increases, and we have been tal ki ng about
that particular itema lot this week. | was wondering if
you could give us sone information on how you have seen
your cooperative dealing with the current Make Al |l owance
| evel s that they contend are not -- are too low to refl ect
actual manufacturing costs and how has that inpacted you
as a cooperative nenber.

A. Vll, I"'mvery proud to be a Dairy Farners of
America farmer owner. And ny marketing arrangenent with
them the mlk truck conmes every other day, and | get a
good mlk check twice a nonth, and | |et them handl e that
pi ece of the puzzle. | don't believe |I can speak
intelligently to that question.

Q Ckay. Thank you

You had a line in here on the back page, on page 4
of your statenent, about the National M|k proposal -- and
this is on the differential aspect -- and | assunme when

you say "differential,"” you nean the C ass |
differentials --

A That is correct.

Q -- "will nore closely reflect the realities of
nmoving mlk to deficit nmarkets today. Currently dairy
farnmers are left covering the increased costs to market."

Just wondering if you could talk about that a

little bit and how that has inpacted you.
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A. In very broad understanding, | have got -- | know
what ny mlk hauling costs are and understand that getting
mlk to those markets is sonething that cones off the top
for mlk -- dairy farmers' mlKk.

Q And have those increased? Have you seen those
I ncrease?

A Yes.

Q And as | think you indicated in your statenent, it
| ooks like 80 to 85% of your ml|k you say does go to, |
assune, a fluid bottling plant?

A. That's correct. And, yes, | requested that
information fromny cooperative staff, who give ne that
nunber .

Q Okay. M last question, we have had a | ot of
di scussion at this hearing so far on risk managenment and
the i npact that any changes to the regul ated prices could
have on ri sk nmanagenent positions that dairy farmers have
or their ability to use current risk managenent tools.

Do you use any risk nanagenent tools offered
t hrough USDA or through your cooperative?

A Qur farm does not use any hedgi ng practices or
ri sk managenent other than the Dairy Margi n Coverage
program

Q Ckay. Thank you very nuch

M5. TAYLOR. That's all we have.
THE W TNESS: Thank you, Erin
THE COURT: Anyone el se?

Redi rect .
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M5. HANCOCK: Thank you for your tine today,
M. Cornelius. W have nothing further for you.
Your Honor, | would nove to admt Exhibit 162.
THE COURT: Yes. This witness' statenent is nade
a part of the record, Exhibit 162.
(Thereafter, Exhibit Nunmber 162 was received
i nto evidence.)

THE COURT: Thank you, sir. Appreciate you com ng

THE W TNESS: Thank you, all. Have a good day.

M5. HANCOCK:  Your Honor, the next dairy farner
W tness that we have is Evan H Il an.

M5. TAYLOR: Ms. Hancock, if | could for one
second do a qui ck housekeeping itemto our virtual
listeners.

W are -- we do have staff reaching out to
everyone who have signed up today to nake sure they are
ready to go, and we have been unable to get in touch with
Matt Hoff. And | think he is online, but if you are
listening, and you could check your e-nmail, | think they
have sent you an e-mail. | just wanted to deliver that
message. Thank you.

THE COURT: Raise your right hand.

EVAN HI LLAN,

Being first duly sworn, was exam ned and

testified as fol |l ows:

THE COURT: Your w tness, M. Hancock.

M5. HANCOCK: Thank you.
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DI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Good afternoon, M. Hillan. Wuld you pl ease
state and spell your nanme for our record?

A Evan Hllan, E-V-A-N, HI-L-L-A-N.

Q And what is your business mailing address?

A. |"'mtestifying on behalf of Land O Lakes as a
menber. It's 4001 Lexi ngton Avenue North, Arden Hills,
M nnesota, zip code 55126.

Q And, M. Hillan, did you prepare testinony that we
have identified as Exhi bit NWPF-67?

A Correct.

M5. HANCOCK: And, your Honor, | believe that
we're up to Exhibit 163, if we could mark this for
identification?

THE COURT: Yes. ldentified exhibit is marked
163.

(Thereafter, Exhibit Nunmber 163 was narked

for identification.)

M5. HANCOCK: Thank you.

BY MS. HANCOCK:

Q M. HIllan, would you like to proceed with
providing us with your testinony?

A. Thank you.

Thank you for the opportunity to testify before
you today. M nane is Evan Hllan, and |'ma
fourth-generation dairy farmer who farns in partnership

with ny parents in Ladysmth, Wsconsin. W mlk 500
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Hol steins and raise all our youngstock onsite. W also
farm 1600 acres of alfalfa, corn, winter rye, and w nter
wheat .

My mlk is pooled on the Upper M dwest Federal
M Ik Marketing Oder nunber 30.

| have served on several national boards including
Dai ry Managenent, Inc., the National Dairy Board, and am
currently serving as a director of the Land O Lakes board.
Locally, | chair the county's dairy and beef pronotions
board and amvice chair of the farner-Iled watershed group.
As a nenber owner of Land O Lakes | support all five
proposals put forth by NMPF. Today, | amtestifying today
in support of Proposal 3: Surveyed Commodity Products
(elimnation of barrel prices fromthe Cass IIl protein
price formnula).

As a producer, | support the National Mk
Producers Federation's proposal to elimnate barre
cheddar cheese fromthe Class IIl protein price formula
listed in the notice of hearing as Proposal Nunmber 3. As
Christian Edm ston, vice president of Procurenent at Land
O Lakes stated in his testinony, barrel cheddar is
overrepresented in the National Dairy Products Sal es
Report conpared to how nost cheese is sold in the U S.
Bl ock cheddar is produced nore than barrel cheddar, and
nost nozzarella is priced off of the bl ock cheddar narket
as wel .

Additionally, the original intent of including the

barrel cheddar cheese in the Class IIl protein fornmula and
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adj usting the barrel cheddar price higher by $0.03 was to
i ncrease the volunme represented in NDPSR  However, when

t he bl ock cheddar price exceeds the barrel cheddar price

by nore than $0.03, there are uni ntended consequences.

One uni ntended consequence is a lower mlk price
to producers. As stated by Darin Hanson, senior vice
presi dent of supply chain and m |k managenent at Forenost
Farnms, this has cost producers well over a billion dollars
in |ost revenue since 2017. Wen barrel cheddar prices
fall well below bl ock cheddar prices, it reduces the
Class Il price, which decreases the m |k checks that
farns like mne rely on to run our businesses.

Anot her uni nt ended consequence i s conpressed
margi ns for barrel cheddar manufacturers. Oten,
producers feel the financial inpact of these tighter
margins either in the formof cooperative-owned barrel
cheddar plants that do not provide adequate returns or
lower mlk prices paid by nanufacturers outside the FMVCs.
As a nmenber-owner of Land O Lakes, | have invested in
pl ants through nmy cooperative over tinme, and | understand
the need for those investnents to provide returns.

Nei t her of these unintended consequences was
apparent until the | ast several years, when narket
condi ti ons changed. Renoval of barrel cheddar fromthe
Class Ill protein price calculation would resol ve these
i ssues, and for that reason, | am supportive of the
National M|k Producers Federation Proposal Nunber 3.

Producer margi ns have becone significantly
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conpressed in the first half of 2023 and nmay be nore
conpressed in the second half of 2023, into 2024.

Class Ill and Class |V prices have averaged $5.47 and

$6. 08 per hundredwei ght | ower through June conpared to
sane six-nonth period in 2022. That have translated into
maj or decreases in the Federal MIk Marketing O der

uni form pri ces.

On ny farm our mlk price has decreased
significantly since June 2022. For exanple, the Federal
Order 30 blend price in June 2022 was $24.63 conpared to
the blend price in June of 2023 of $15.27. This
represents a decrease of $9.36 per hundredweight in 12
nont hs and represents a decrease of over 38% over 12
nont hs.

USDA projects the 2024 U.S. All-MIlk price will
drop to $19. 10 per hundredwei ght. That represents a
decrease of $6.24 fromthe 2022 All-MIKk price of $25.34
representing a decrease of 25% (USDA World Agricultura
Supply and Demand Estimates, July 12, 2023) This drastic
drop in mlk price, without a simlar decrease in other
m | k production costs, has narrowed nmargi ns on many dairy
farms to the point of being below their cost of
producti on.

For the reasons | have outlined in nmy testinony, |
strongly urge the USDA to accept and inplenent the five
proposals put forth by NWPF.

Thank you again for the opportunity to testify
t oday.
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t hat .

M5. HANCOCK: Thank you, M. Hillan.

Sept ember 08, 2023

| appreciate

al so wanted to Il et you know that Christian

Edm ston has a tal king fast nonment as well, and so |

At this tine, your Honor, we would offer

M. Hllan up for cross-exam nation.
THE COURT: Yes. Questions for this wtness?

Dr. Cryan.
CROSS- EXAM NATI ON

BY DR CRYAN:

Q

t hi nk
that there m ght be sonething in the Land O Lakes m | k.

Good afternoon. |'m Roger Cryan with the Anerican

Far m Bur eau Federati on.

A
Q

Hello, M. Hllan. How are you?
Hell o. Good. How are you?

Very wel | .

| understand your famly is very active in the

Far m Bur eau.

A

Q
A

Yes. We have been.

| appreciate that.

Actually I think nmy father a coupl e Federal

heari ngs ago actually was part of it.

Or der

Q That's what | understand. And he was county
president --

A Correct.

Q -- and on the state dairy commttee?

A Yes.

Q Wul d you agree that negative PPDs and depooling

are kind of the biggest problemwe have right
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Federal Orders? | think that follows fromyour testinony,
but | just wanted to nake sure | understood that
correctly.

A So if the question is, is do you believe that
negative PPDs is --

Q Yeah, and the result --

A. -- unexpect ed consequences and depool i ng.

Q Yes. And the depooling resulting fromthe price
m sal i gnnents, not necessarily that there's a probl em when
co-ops nmake that choice to depool. They are responding to
the systemas it is.

A Correct.

Q But the negative PPDs and the price m salignnents
that lead to depooling, is that -- are those pretty
fundanmental problens in the systemright now?

A. You know, I'mnot -- | haven't studied that part
of the issue as well, so | can't give you a very detail ed
answer to that. | can give you part of ny opinion, which
is to say, you know, | think that is part of a -- it's
part of the problem of not having the Federal Mk
Mar keting Orders revanped for the |last, you know, was it
2006, 2008. | think it's just a causal of what happens --
what's happened for the last, you know, alnost 20 years
NOW.

Q Very good.

DR. CRYAN. Al right. Wll, thank you.
THE COURT: Questions from anyone besi des AMS?
Seei ng none, USDA AMS' turn.
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CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good afternoon

A Good afternoon.

Q Ch, you dropped fromthe screen -- there we go.
Ckay. Now we can see you here.

This is Erin Taylor with USDA. Thank you so nuch
for joining us virtually to testify today.

A. Wel |, thank you for the opportunity.

Q You nmention your farm you mlk 500 Hol steins.
And | wll ask you the sane question | have asked of many
producers, if that would neet the Small Busi ness
Admi nistration -- or if your farmwould neet that
definition of a Small Business, which is $3.75 million in

gross revenue a year on a whole farm basi s?

A No, we woul d not meke that requirenent.

Q Ckay. You tal ked, you know, in your statenent
about the inpact that -- well, you tal ked about the barrel
i mpact that that's had on the Class Ill price and

consequently on the prices that you have received in your
m | k check, and also feature kind of price forecasts and
how t hat coul d i npact you.

| was wondering if you could let us know if you,
because of these risks, you utilize any risk managenent
tools, either through your cooperative or through USDA, to
hel p you manage these ri sks.

A. Yes, we do use Dairy Margin Coverage and Dairy

Revenue Protection as well.
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Q And when you use DRP, |I'mcurious to know if
you're willing to elaborate a little bit just on when you
| ook out to do contracts, about how far out do you like to
l ock in prices?

A. Currently we've kind of switched our strategy. W
usual ly now just do the next quarter. It gives us -- it
m nimzes the amount of investnent we have to nmake as well
as getting a pretty close approxi mati on of what our
revenue is going to be. And so we have actually had --
that strategy has hel ped us the nost. W used to do about
five quarters out, but that did not seemto provide us
wth -- with the same anmount of protection as doing --
buying it the |last day before the next quarter.

Q Ckay. Thank you so nuch.

In your farmin Wsconsin, | was wondering if you
could speak to other farns in your region and kind of
maybe what you have observed out there, if you have --
because of the | ower prices and | ower margins you spoke
of, if you have seen consolidation or farnms exiting the
busi ness, and just kind of tal k about what you see out
there in Wsconsin.

A Yes. It's definitely starting to take an effect.
You know, you are hearing anecdotal evidence fromfeed

mlls that people are starting to get behind on their

pay -- on their bills. | have seen, you know, a |ot of
our producers -- you know, as a board nenber, you know,
you are watching the nunbers overall in the US., and it's
been a steady -- a pretty steady decline, and farm
TALTY COURT REPORTERS, INC. 2908
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nmenbers, not just here in Wsconsin, but nationally as

well. But the mlk is still there, so, you know, given
t hat anecdotal evidence, just continuing consolidation

overal |l .

And ki nd of backing this up, you know, when ny
parents first started farm ng, our township, we used to
have 25 dairy farms. Now we're the only one. And, you
know, we're probably producing just as nuch mlk as those
25 dairy farnms did about 30 years ago. And so | have been
seeing, you know, definitely in the |ast year or two,
you're hearing a | ot nore people putting nore, going
deeper into their credit lines. And you know, sone of
them you know, there's a good chunk of people out here in
their 60s and | ooki ng at beef prices and, you know,
they -- everything is paid for, and prices aren't really
good if you are a dairy farnmer. And, you know, they are
probably maki ng a decision right now of soon to maybe exit
t he busi ness.

Q Ckay. Thank you

It looks like -- well, you -- you're a
Land O Lakes nenber up there in Wsconsin, and you tal ked
alittle bit about you have invested through your co-op in
pl ants, and you know that there's a need for other
investnents in the future to provide returns.

| was wondering if you could kind of speak as a
producer nenber about the investnent decisions your
cooperative has nade and how that's i npacted you and how

maybe their -- they have -- the co-op is dealing with
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| ower manufacturing all owances, specifically, and how you
have seen that inpacting you as a producer nenber.
A. Uh- huh. You know, it's starting to -- at
Land O Lakes we try to provide value for all our nenbers
m | k and manufacture -- we have nmade several investnents.
Here in Wsconsin we have just invested -- finished
investing into our Kiel facility. But now w th the | ower
Make Al |l owances, it has been -- we can do routine
mai nt enance, but | feel that, you know, just speaking as a
menber, that, you know, the ability for co-ops in genera
to make those major investnents to provide value to their
menbers' mlk is being hanpered by not having the
Make Al |l owance adjusted overall.
Q Ckay. Thank you so nuch for your testinony today.
M5. TAYLOR: That's it from AMS
THE COURT: Anything further? Questions other
than redirect?
Seei ng none, redirect.
M5. HANCOCK: Thank you, your Honor. W would
nove to admit Exhibit 163.
THE COURT: Yes. M. Hllan's testinony,
Exhibit 163, is entered into the record of this
pr oceedi ng.
(Thereafter, Exhibit Nunber 163 was received
i nto evidence.)
THE COURT: Thank you for being here.
M5. HANCOCK: Thank you for your tinme, M. H Il an.
THE WTNESS: Thank you.
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M5. HANCOCK: Your Honor, at this tine | believe
our next witness, dairy farnmer witness, is Bl ake
Gendebi en.
THE COURT: Raise your right hand.
BLAKE GENDEBI EN,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your Wwi tness.
M5. HANCOCK: Thank you.
DI RECT EXAM NATI ON
BY Ms. HANCOCK:
Q Wul d you mnd stating and spelling your nane for

the record, please?
A. Yes. Bl ake Gendebi en, B-L-A-K-E,
GE-NDE-B-I1-EN.
Q And can you tell us your business mailing address
for our record as well?
A. Yes. It is 40 Shattuck Road, S-H A-T-T-U C K
Andover, Massachusetts, 01810.
Q Thank you.
M. Cendebien, did you prepare Exhibit NWPF-82 as
your testinony for today?
A Yes.
M5. HANCOCK:  Your Honor, if we could mark for
i dentification purposes, Exhibit 1647
THE COURT: Yes. So nmarked.
(Thereafter, Exhibit Nunmber 164 was marked

for identification.)
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M5. HANCOCK: Thank you.
BY MS. HANCOCK:
Q M. Gendebi en, would you m nd proceeding with your
t esti nony?
A Yes, thank you.

Thank you for the opportunity to testify. M nane
is Blake Gendebien. M fanmly and | own and operate Twi n
MIIl Farnms in Northern New York. W are a
second-generation dairy that started in 1972 in Lisbon,
New York, in the beautiful St. Lawence Valley. M wfe
and I mlk about 500 cows and farm about 1200 acres with
my not her and father and ny three boys that are 16, 17,
and 19. W enploy up to 13 people.

| am a graduate of Penn State with a degree in
Ag- Systens Managenent and a minor in Business. After
col l ege, | worked for AGCO Corporation, an agricultura
machi nery conpany, and had the wonderful opportunity to
work in Germany, the M dwest, the Southeast, and
Nor t heast ern Canada.

In 2003, | returned to ny famly's farm and
started expandi ng the operation from50 to 500 cows. That
expansi on took 15 years of grueling hard work. |
currently serve as Vice Chair of Agri-Mark Dairy
Cooperative. | have been on the cooperative's Board of
Directors for nore than ten years and have held a variety
of | eadership positions.

Agri-Mark, a dairy cooperative in the Northeast,

is owed and operated by over 550 dairy farmfamlies
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across New Engl and and New York. Qur nenbers are pool ed
in Federal Order 1. The cooperative has been marketing
mlk for dairy farnmers since 1916 and has headquarters in
Andover, Massachusetts, and Waitsfield, Vernont. Those
farmfamlies supply nore than 3.2 billion pounds of
farmfresh mlk that we use to make our award-w nni ng
Cabot branded cheeses, dairy products, and ingredients.

Agri-Mark operates three cheese manufacturing
facilities located in Cabot, Vernont; M ddl ebury, Vernont;
and Chat eaugay, New York. These are pool ed supply plants.
The Cooperative manufactures and markets val uabl e whey
proteins around the world produced at the M ddl ebury,
Vernmont facility. Agri-Mark also operates a butter powder
facility in West Springfield, Massachusetts that is a
non- pool ed supply plant. Additionally, Agri-Mrk supplies
fresh fluid into the region's largest dairy processors.

|"mtestifying today on behal f of Agri-Mrk and
our 550 dairy farmfamlies. Agri-Mark is in full support
of the National MIk Producers Federation proposal for
noder ni zati on of the Federal M1k Marketing Orders. Today
| wll speak specifically in support of NWPF Proposal 5,
update the Cass | differential pricing surface throughout
the United States.

The FMMO Class | pricing surface map was | ast
updated in the 2000 Federal Reform process 23 years ago.
Since then the industry has evolved significantly. Al
aspects of FMMOs nust be reflective of today's realities,

and the pricing surface nmap i s no exception. The current
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differentials are rem niscent of a dairy |andscape far
different in ternms of nunber and | ocation of farnms,
processors, and consuners. Additionally, the cost of
transporting raw m |k has increased significantly. The
pricing surface map nmust be updated to reflect the changes
of the last two decades and today's market pl ace.

As expert NMPF witnesses have testified, NWPF s
Proposal 5 is based on an extensive analysis that utilized
a conbi nation of science and art. Mddeling results
publ i shed by the University of Wsconsin were used as the
sci ence and were the basis of the recomended val ues. The
art cane in wwth the use of cooperative experts in the
field of mlk novenent.

These experts and their experience were asked to
determne if the nodel results were consistent with actual
m | k novenents and historical relationships. The nodel
results were adopted as recommendations if the adoption
woul d help to pronote orderly m |k marketing given today's
and future plant locations. On limted occasions, the
experts identified | ocati ons where adopti on of the nodel
out put woul d not pronote orderly marketing. |In these
i nstances, alternative differentials were proposed that
differed fromthe nodel, but better incentivized mlk
novenent .

In the Northeast region, the nodel resulted in
much hi gher values at nearly all |ocations, conpared to
current Class | differentials. And as an Agri- Mark

director with know edge of our cooperative mlk novenents

TALTY COURT REPORTERS, INC. 2914
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

and cost of mlk novenent, these results don't surprise ne
at all. | amalso not surprised by sone of the |ocations
where National M|k proposals differ fromthe nodel,
specifically where I'mfromin the state of New York

Since 2000, in the states that Agri-Mrk operates
in, New England and New York, there's been a shift in mlk
producti on out of New England and i nto New York, notably,
St. Lawence County, where I'mfrom and the nei ghboring
Jefferson County. W have witnessed a significant
increase in mlk product -- mlk supply since 2000.

This mlk nust nove east to find a hone. However,
the existing Class | pricing surface map is not conducive
to this novenment. The Adirondack Mountains create a
physical barrier that cannot be overcone by m |k haul ers.
Haul ers nust travel extensive mles along the northern New
York border, all within the sane zone, practically from
Pl attsburgh to Syracuse, before they can nove east, con ng
at a significant cost that nust be dealt with and is dealt
with by the farners.

NVPF' s Proposal 5 acknow edges this cost by

setting the differentials at these sources -- at these
source counties lower than the nodel results. In doing
so, the adoption of the proposals wll incentivize

appropriate mlk novenents to Northeastern New York and
Nort hern and Central Vernont.

In summary, we value the critical role of the
FMMOs, but al so recognize that the dairy industry has

evol ved significantly over the nore than two decades since
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Federal Order Reform Anmendnents, including updating the
Class | pricing surface, are needed to nodernize FMMOs and
resol ve the chall enges faced by today's dairy industry
experts -- participants, excuse ne. The tinme and effort
that National MIk and its cooperatives have devoted over
the | ast two years, and USDA' s granting of this hearing,
are both an acknow edgenent of this need.
Thank you so nmuch for the opportunity to testify,
and thank you for all of your hard work.
M5. HANCOCK: Thank you, M. GCendebi en.
Your Honor, we would make hi mavail able for
cross-examnation at this tine.
THE COURT: Who has questions for this w tness
besi de USDA AMS?
Seei ng none, AMS, your Ww tness.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon
A Good afternoon.
Q Thank you for joining us virtually to testify
today. This is Erin Taylor wth USDA
A. H, Erin.
Q You have a farm vyou talk about your farm you
mlk 500 cows. | don't know if you have |istened earlier.
| "' m aski ng other producers if their farmnmeets that Small

Busi ness definition. Wuld yours?

A. W -- |ast year, we exceeded that because of
comodity prices. This year, it looks like we'll fall
TALTY COURT REPORTERS, INC. 2916
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back into it.
Q Ckay.
A. MIk prices was -- has an influence, obviously.
Q Cot it.
| was curious since you are on the board of
Agri-Mark if you could give us just an overview of the
profile of producer -- you know, Agri-Mark producers. Are
they -- you know, average -- you know, where is the range
of size, etcetera.
A Ckay. So when | started on the board, | believe
it was 13 years ago, there were 1200 nenbers, and we
have -- we are now down to 550, and about 50 of those are

Am sh that m |k about ten cows. So we have a segnment of

producers that ml ks around ten cows. W have our |argest

producers that are in the 3,000-cow range. And then we

have about, | would say, 250 producers that nake under
2 mllion pounds of mlk, so they are in that 75-cow
range. So we really do cover -- uniquely cover a pretty

di verse group of farm si zes.
Q Ckay. Thank you

In your statenent you tal k about -- and |I'm going

to stick to at least the first -- the differentials, which

you are here to testify on --
A Yeah.

Q -- about how the current differentials are

"rem niscent of a dairy |andscape far different than now.'

And | was wondering if you could speak to the change.

A. Yeah. |'d really like to. So we have this big
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zone from Pl attsburgh down to approxi mately Syracuse. And
it's -- it's unusual in the map. |It's one -- it is one --
it's all the same. It kind of sticks out. It's on the
western side of the Adirondack Park.

And in 2000, we had several Kraft manufacturing
plants in the area. So | believe that zone was nmade to
di sincentivize mlk to |l eave the area to keep those Kraft
plants full. And when we had processing facilities in the
area, it wasn't a problem

But we do know that Kraft is not manufacturing as
much as they used to. They co-pack a lot of their
products. So those facilities left. And when they |eft,
they gutted those facilities, and it was very difficult
for anyone to cone in and use themin order to force mlKk
to their nonmlk plant. So it -- to disincentivize mlKk
frombypassing mlk to allow them for cheese for the

Phi | adel phi a cheese pl ant.

So we have -- things have conpl etely changed.
It's just -- it's kind of like the gentleman before that
said nutrition has changed. 1In 23 years, the | andscape

has real |y changed.

And on top of that, St. Lawence County, Jefferson
County, we are wonderful places to make mlk. Qur -- our
econony in these two counties is nearly driven by mlk
production. W still have great supply chain in the area.

So the mlk's not going to go anywhere. But we need to

fix this Cass | pricing surface. It is outdated.
Q Ckay. Thank you. | appreciate that.
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| had a question about why you all saw that shift
into those counties you nentioned?

A. Wiy there was a shift into those counties?

Q Yeah, you tal k about -- and you just nentioned
t hat now, that production has shifted notably into St.
Lawr ence County and nei ghboring Jefferson County, and I
was curious as to why. But | think you just spoke to that
alittle bit. 1 don't knowif there's anything el se you
want ed to add.

A | would say that -- | guess I'll double down on
the fact that there is a lot of support for agriculture
here. And the land is flat and healthy, and the weat her
is good for growi ng crops and supporting dairy. So you
conbi ne those things, and -- and the m |k vol une has
gr own,

Q And on your farm about how far does your mlk
have to travel then to find a plant?

A. Ch. It has to travel as far as our plant in
Massachusetts, our bal ancing plant in Massachusetts, which
is -- gosh, | don't know how many mles it is. Maybe
400 m | es.

Q Ch, wow. Ckay.

Anot her question, just on your farm is -- is do
you all use any type of risk managenent tools to help you
manage all this risk?

A Yes, | do. W have used DMC since it was MLC,
and we have never not used it. And as soon as DRP was

created for us as a risk managenent tool, | did start
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using it. And it's very hard to avoid speculating. You
just have to stay in.

And | ast year nmy prem uns were very expensive, but

since | booked out -- since | traditionally, unlike the
previous testinony, | go -- | book out 12 nonths. And so
thankfully -- | consistently book out 12 nonths or nore.

And thankfully, | did that [ast year, because it has been
a real help to our business this year.

But that being said, this is a difficult topic for
many dairy farnmers who operate with their guts, and to use
a ri sk managenent tool on mlk has been a tough ask. They
are busy working on their farnms trying to figure out if
t hey shoul d harvest for silos today or harvest hay today,
and that may be the day that the best opportunity to pul
the trigger on a DRP insurance trend happens.

And so we're struggling to get many -- the
maj ority of our co-op nenbers to participate. W really
are. So | wuld say I'min the mnority.

Q Ckay. Thank you | appreciate all that
i nformati on.

And | know you are tal king specifically in your
witten testinony about the Cass | differential proposal.
But | take it Agri-Mark supports the entire National M Ik
package of five proposals; is that correct?

A Yes. That is correct.
Q | did want to ask a couple questions. This week
we have been tal ki ng about manufacturing all owances. And

since you are on the board of Agri-Mrk, maybe you can
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speak a little bit about how the current manufacturing
costs, as National M|k contends, are too | ow and how
that's inpacted your cooperative, what have you had to do
to deal wth that, and how that inpacts you as the
producer in your mlk check.

A Ckay. | do not want to steal the thunder from
anot her menber fromour -- of our cooperative that will be
speaki ng about this. But, in general, this has reduced
the lack -- the inability to update the Make Al |l owance has
significantly reduced our mlk checks on our farnms. W
have to -- we are the co-op. The farners are the co-op.
The co-op is owned by the farmers. W are in this
together. So when there's a cost to bear, the farners
bear it.

Q And does that extend to any investnent decisions
that the co-op makes?

A. Yes. W are continually investing to -- to reduce
our make costs. W're trying. But it's -- it's been --

i ke the previous speaker, it's been very difficult,
because the margins on farns are so tight, and it is tough

to rei nvest.

Q | think we just had one last question. |1'Il go
back to differentials. | apologize for the junping
around.

A That's okay.
Q You tal k about how the Agri-Mark proposal has set
the differentials in your source counties a little bit

| oner than the nodel results, but doing that wll
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incentivize mlk novenents to Northeastern New York and
Nort hern and Central Vernont.

And for those of us not steeped in Northeast

geography, | just wanted to expand on that a little bit.
A Ckay. So there is one ninety -- | hope | answer
your question correctly. |I'msure there are little

exanples like this all around the country, but | can only

speak to the one that I amkind of found uniquely in.
And there is a $0.95 zone that goes fromall the

way across the rooftop of New York. And | tried to

explain a little while earlier kind of how that was

created. It was -- it was done intentionally to

2023

disincentivize mlk flow out of the area. And it cost our

cooperative a | ot of noney.

So the farners in that area, we have to -- we have

to cover that cost. And it is -- we don't get it back out

in our Boston plant. So it doesn't come back to us in the

end. Were if the Class | surface was updated, we would

be able to get that back in -- back out of the blend

price, and it would incentivize mlk to flow east to where

nore people are.

Q Ckay. Thank you. And | think that goes back to
your discussion of those Kraft plants you said that were
there at the tine, and so --

A Yeah.

Q -- there was incentives --

A That's correct.

Q -- to keep the mlk there.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

2922


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS Sept enber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

1 A. That's right. And Agri-Mark was not -- we did not

2 have a presence in Northern New York back in 2000, so

3 that's another change. Agri-Mark -- many of the farmers

4 in Northern New York are now Agri-Mark nenbers, so that's

5 a -- that's another shift in the dairy denographics of the

6 Nor t heast .

7 Q Ckay. Thank you.

8 M5. TAYLOR. That's it from AMS. Appreciate your

9 tine.

10 THE WTNESS: Thank you very nuch.

11 THE COURT: Tinme for redirect?

12 "' m not seeing any ot her questions.

13 M5. HANCOCK: Your Honor, at this tine we would

14 nove to admit Exhibit 164.

15 THE COURT: Yes. This witness' statenent is nmade

16 a part of the record as Exhibit 164.

17 (Thereafter, Exhibit Nunber 164 was received

18 i nto evidence.)

19 THE COURT: Thank you, sir.

20 THE WTNESS: Thank you.

21 M5. HANCOCK: Thank you for your timne today.

22 Qur next witness is Matt Hoff.

23 It sounds like we're having a little connection

24 issue. Do you want to try that one nore tinme?

25 THE WTNESS: Good afternoon. Wsh | could have

26  been there --

27 M5. HANCOCK: M. Hoff, we're having a little bit

28 of a connection issue. Do you want to call in instead of
TALTY COURT REPORTERS, INC. 2923
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havi ng your vi deo on?
(O f-the-record.)

M5. TAYLOR: So given that, | think we're going to
nove to our next producer, which is M. Contente. So
let's get himon the screen.

So we don't have a paper statenent in front of
you, but his testinony has been | oaded online. His is
under dairy farmer testinony down a ways, if everyone just
wants to go on to the website where the exhibits are.

And we can -- there we go -- we wll, on Mnday,
your Honor, have printed copies, so that you can get a
printed copy, and we can enter that in the record. But I
woul d ask if we could mark his statenent or hold that
nunber for him the next exhibit nunber for his statenent.

THE COURT: Yes. Does it have an identifier in
the top right-hand corner?

MS. TAYLOR Let's see.

It's marked as Contente DF online. It is not on
t he actual copy, but we will add it. |[If we can just hold
t he next nunber, and we'll get that piece cleared up.

THE COURT: Yes. W'Il hold Exhibit 165 for this
W tness' statenent, and we'll go on the record on Monday
to make sure it's clear

M5. TAYLOR: That will work.

So, M. Contente, do you have a phone on sonmewhere
that you m ght also need to nute?

THE WTNESS: | don't think so.

THE COURT: Let's swear in the w tness.
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Pl ease rai se your right hand.
JOAQUI N CONTENTE
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Ready for your statenent.
THE WTNESS: Thank you for having ne here. M
name i s Joaquin Contente. | amthe second generation son

of Portuguese immgrants and a |lifelong dairy producer
from Hanford, California.

My daughter, C audine, is actively involved in

handling all the paperwork required to run a dairy in the

state of California, as well as herd health and our calf

operation. M son, J.T., oversees all the equi pnent and

mai nt enance on the dairy, including ongoing irrigation

duti es.

2023

Over the | ast decade, we have | ost over 25 dairies

within a five-mle radius of our dairy. These

mul tigenerational dairies, many of them award-wi nning with

hi gh production, are gone forever. The nunber one cause

that led to the closure of these dairies and so many

others is the trenendous volatility in mlk prices paid.
| serve on the board of the California Dairy

Canpai gn, which was founded over 25 years ago and is a

grassroots organi zation representing dairy farmers

t hroughout California. CDC is a nenber organi zation of

the California Farnmers Union, a state chapter of the

National Farmers Union, a farm organi zati on representing

nore than 230, 000 farners and ranchers nati onw de.
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On March 1st, | was part of an effort in San
Franci sco at the National Farmers Uni on Annual Convention
to pass a special order of business in support of adding
hi gh- noi sture cheese |i ke nozzarella to the pricing
formul as. The NFU special order included opposition to an
increase in the Make All owance.

In addition, | serve as a board nenber of the
Organi zation for Conpetitive Markets, which al so supports
the dairy priorities outlined in the NFU speci al order,
i ncl udi ng opposition to a Make Al |l owance increase and
addi ng nozzarella in the Cass Il fornula.

| and other dairy producers opposed the call for
this hearing because it could lead to an increase in the
Make Al l owance. | am here representing not only nyself
but al so many ot her producers who are reluctant to step up
and speak out in this hearing in opposition to what is
being said by mlk handlers out of fear of retribution.
As the industry consolidates and the nunber of mlk
handl ers di m ni shes, this fear of speaking out has becone
nore intense.

Now that a hearing is underway, we support
changing the Cass Ill pricing fornula to reflect the
val ue of the cheese narket today nore accurately. The
Federal Orders calculate m Ik prices based on end product
prices, and it is essential to include the |argest cheese
category, nozzarella, in the end product price
cal cul ation. The volune of nozzarella has now

significantly exceeded that of cheddar, and the Class III
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price should be nodified to reflect these market
condi tions.

According to the USDA Dairy Products 2022 Summary
published in April this year, nozzarella production
total ed 4,497,175, 000 pounds, while cheddar totaled
3,963, 741, 000 pounds.

Total cheese production in 2022 total ed
14.1 billion pounds | ast year. Mbzzarella has surpassed
cheddar in total cheese production and should no | onger be
ignored in the Federal Order pricing formulas.

During the Federal MIk Marketing Order hearing in

Virginia in 2000, | raised the issue of the inportance of
nozzarella to calculate the Class Il price. During ny
testinmony, | questioned a nationally recogni zed cheese

expert about nozzarella, who confirnmed then that
nozzarella was being ignored in the Federal Order pricing
system

Al t hough nozzarell a now exceeds cheddar cheese
producti on, no change has been nade in Class IIll to
refl ect the higher value and hi gher vol une nozzarella
mar ket. Since 2000, the demand for nozzarella cheese has
grown dramatically.

Despite the higher production of nobzzarella cheese
and the growth in this cheese category that is expected to
continue, Cass Ill prices ignore this inportant and
growi ng segnent of the cheese narket.

In July, the Statistical UniformPrice in
California total ed $15.53 per hundredwei ght while the
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average cost of production in our state totals nore than
$23 per hundredwei ght, according to the | atest USDA
Econom ¢ Research Service M|k Cost of Production

Esti mat es.

This past winter, it was extrenely challenging to

mai nt ai n reasonabl e costs for feeding the dairy herd,

2023

making it difficult to cover our costs. It was worse than

the crisis of 2009 because all our costs were going up
while the mlk prices paid were going down dramatically,

dr oppi ng nore than 30%

It is a classic exanple of the volatility that the

dairy producers constantly face. Qur m |l k check
deductions are higher than ever, and the average nail box
or net price in July was in the $14 per hundredwei ght
range based on standard conponent |evels.

Mul ti generational dairies are going out of
busi ness all around nme due to chronically depressed m |k
prices that fail to cover costs. Dairy farnmers want to
get off the roller coaster of volatile and chronically
depressed m |l k prices.

An increase in the Make All owance, as called for

in nmultiple proposals before this hearing, wll worsen the

crisis dairy farners face. Many dairy farners agree with

our proposal to add nozzarella to the Cass Il and oppose

i ncreasi ng the Make Al |l owance.

As | have said before, with so few m |k handl ers,

nost dairy producers are not interested in speaking out

publicly against a position taken by their m |k handl er,
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be it their cooperative or a propriety plant.

M| k handl ers need to | ook further up the food
chain to cover their costs, not carve out higher
Make Al l owances fromdairy producers' mlk checks. A
proposal to update the Make All owance nore frequently is
even nore concerning.

The current voluntary unaudited nmanufacturing cost
surveys relied on to determ ne Make Al |l owances represent a
smal | fraction of the manufacturing plants nati onwi de. W
oppose any attenpt to increase the Make Al |l owance based on
t hese unreliable cost studies.

In addition, the current make all owances i nclude a
return on investnent. Dairy farnmers have no simlar
guaranteed return on investnent enjoyed by processing
pl ants, and the RO should be renoved fromthe
Make Al |l owance cal cul ati on.

Growi ng concentration affects all aspects of dairy
pricing. It has underm ned price discovery because fewer
buyers and sellers are in the market today. California
Dairy Canpaign’s proposal to add nozzarella to the
Class Ill pricing fornmula ainms to inprove overall dairy
price transparency by expanding the USDA's nmandatory price
reporting systemto add additional products |ike
nozzarell a.

G ven the concentration and consolidation that
exists, mninmumprices paid by the Federal M|k Mrketing
Order systemare critical to ensure dairy farners are paid

pri ces based on current market conditions. Retail prices
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follow commodity prices upward rapidly but fall back
slowy and particularly when commodity prices decline.
There is profitability further up the food chain, and

dai ry producers should not be required to pay nore in Make
Al | owances to cover plant costs.

I n conclusion, the Federal M|k Marketing O der
systemexists to protect dairy farnmers fromdairy
processors. As changes to Federal Order pricing are
considered during this hearing, it is essential to
recogni ze the fundanental inportance of Federal Order
regul ations to establish mninmumprices paid to dairy
pr oducers.

W oppose any increase in the Make All owance
because it wll further reduce mlk prices paid to dairy
farmers already being paid mlk prices well bel ow
production costs. USDA nust add nozzarella to the
Class Ill pricing fornmula so that our end product pricing
systemreflects dairy prices sold today.

If we are going to use this systemfor price
di scovery, the largest category, nozzarella, should no
| onger be excluded. The end-product pricing formulas
shoul d refl ect end-product prices in today’'s market.
Mozzarella is the | argest segnent of the cheese market, so
it nmust be incorporated into the Cass Ill end-product
pricing formula.

| thank you for the opportunity to testify today.

THE COURT: Thank you, M. Contente.

Do we have questions for this wtness?
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DR. CRYAN: The fol ks here at USDA have asked if
you woul d spell your nane for the record, M. Contente.

THE WTNESS: No problem J-OA-QUI-N,
CONT-E-NT-E.

THE COURT: |'mthe judge, M. Contente. | fell
down on the job here a little bit. W ask that you give
us an address on the record, but not a personal residence,
i f you have a business address or a mailing address.

THE WTNESS: No problem It's 7900 -- that woul d
be 7-9-0-0 -- 15th -- that's 1-5 -- Avenue, and that is
Hanford, HA-NNF-O-R-D, California, 93230.

THE COURT: Very well.

And Dr. Cryan has sone questions for you.

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Yes. 1'm Roger Cryan with the Anerican Farm
Bur eau Feder ati on.

M. Contente, thank you for participating in this

process. | understand fromyour testinony -- I'mgoing to
clarify this so I can ask you another question -- you --
you -- you oppose an increase in the Make Al |l owance partly

on the basis of the fact that the data available is
unaudi ted and voluntary; is that correct?
A. That's the way we understand it, correct.
Q Yes, sir. Yes, sir. Thank you.
And does that reflect the sense of California
Farmers Union and its nenbers?
A. Ch, definitely.
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Q Very good.

And does that also reflect the sense of the
National Farmers Union and its nenbers?
A Correct.
Q Very good.
DR. CRYAN. That's it. Thank you very mnuch.
THE W TNESS: You're wel cone.
CRCSS- EXAM NATI ON
BY MR M LTNER:

Q Good norning to you, M. Contente. |'m Ryan
MIitner. | represent Select MIk Producers. It's been a
whil e since we have talked. How are you doi ng?

A. Good. How are you?

Q Good. Thank you.

Can we junp in the way-back machine for a little
bit?

A Let's do it.

Q Ckay. So back around 2000, plus or mnus a year,
you and CDC were part of a group called the Western States
Dairy Producers Trade Association, correct?

A Correct. Yes.

Q Ckay. And that Western States group, they put
forth a bunch of proposals about Class IIl and IV mlk
pricing for a hearing simlar to this, didn't they?

A You know, that's been a while back. | know when I
was there in Arlington in 2000 and testifying, | was there
on behal f of the National Farners Union. So |'m not

exactly sure where this is taking us.
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Q Ckay. | -- |1 was trying to get to the question
whi ch maybe you have answered, | wasn't sure if when that
Western States group developed its testinony and its
proposals, if you worked with Jeff Vandenheuvel or Ben
Yal e or any of the others in that group on those
pr oposal s?

A. | believe that was predom nantly done through
California Dairy Canpaign with the California Farners
Uni on and the National Farners Union organization
primarily. |If there was sone feedback to those other
organi zati ons, which there could have been, |I'm not
exactly sure if there was a lot of it at that tine.

Q Ckay. Well, let nme junp ahead then in ny
guestions, and there's really just one area | wanted to
ask you about. As far as the question of whether
nozzarella should be added to the survey, | see that there
are two parts to it, and | want to ask if you agree with
ne.

The first is there's a policy decision that has to
be made as to whether that's a good idea or not, and then
the second part is, how do we do it? Wuld you agree that
those are at | east two of the questions we need to answer?

A. No, you're totally right. But let me bring up
anot her issue here, is, you know, there is sonme coments
about the higher-of and how nmuch that cost dairies

products across the country, and | believe there's a

figure out there that's close to a billion dollars or a
little over 700 mllion or sonething like that.
TALTY COURT REPORTERS, INC. 2933
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For over a period of tinme of greater than a year,
this nozzarella issue, if you understand the nozzarella
formulas and the yield factors, it is costing dairy
producers annually well over a billion dollars in ny view
and -- well over a billion. And that's a conservative
nunber that |' m using.

So if you have situations where your mlk price
drops dramatically -- there was one of the participants
earlier today said 38% and | think I mght have nentioned
close to 30% and that was a rounded nunber. Here we have
this discrepancy that's been going on for a couple
decades, and nobody's pointing the finger at it, nobody's
tal ki ng about it, nobody wants to | ook at it.

In fact, when you start tal king about nozzarell a,
everybody says, well, they don't really say anything
because people would like to be a little bit quiet about
nozzarel |l a because they don't want to upset the nozzarella
people. But that's too bad. W're in a systemthat
requires for us to have price discovery based off of the
uses of the mlk. The highest use of mlk for cheese is
nozzarella. And we just turn the other way. Wy?

Q Well, let's assune that -- that we agree for right
now that the policy decision is, yes, we should put
nozzarella in there.

A Ckay.

Q And now we have to tackle the how do-we-do-it
part.

A. Wel |, you know -- you know what nmy answer to that
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I S?

Q |'d love to hear it.

A. It's really sinple. W nmade it to the noon back
inthe late '60s, '69, | believe, July. And if you tell
me that we can't figure this little equation out, we got
sonet hi ng wr ong.

Q | mnot suggesting that we can't. |'m asking --
would like to ask if you or CDC had a suggestion from
whi ch we can start. Wen Ms. MBride was here a couple
weeks ago, she did not.

A | believe she did have sone reference to the
protein pricing of nozzarella. But there was a |ot nore
information that need to be collected, and I think that's
kind of the roadbl ock that we have right nowis we need to
have that information collected by USDA

Q G eat.

A. But go back -- go back to the necessity of this.
Largest category, don't forget that, the |argest category,
probably close to 12% 1| arger than cheddar, and yet no
reference to it. And the yields are so high that these
cheese nmakers are maki ng product and they are not getting
charged for that product. It is for free, off our backs.

MR MLTNER  Thank you, M. Contente. | don't
have any ot her questions for you.

THE W TNESS: Thank you

THE COURT: Questions for this witness other than
from AMS?

Seei ng none, USDA AMS has sone questions for you,
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M. Contente.
CROSS- EXAM NATI ON

BY M5, TAYLOR

Q Good norning, | think on your side of the world.
So good norning still.

A You bet it is. Thank you.

Q Thank you for joining us virtually to testify.
only just have a couple quick questions about your farm

W' ve been asking producers if they neet the Small

Busi ness definition, because part of our nmandate is to
gat her sone of that information so we can determ ne how
any change woul d i npact snmall businesses. For a dairy

farm that is --

A Yeah.
Q -- $3.75 million in gross revenue a year
A Yeah. We're right on that borderline, one side or

t he other, you know, depending on price of mlk as it

goes.
Q Ckay.
A It's right there on the borderline.

Q And do you use utilize any risk nmanagenent tools
avail able to dairy producers?

A Yeah, we -- we use the one that's been there for
several years, the Dairy Margin Protection Program And
we have dabbled a little bit in sonme other insurance. But
it takes a | ot noney to do all that, and the dairy picture
in ny world over here doesn't give us a lot of roomto

wiggle in that to category.
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Q Ckay. Thank you very much

M5. TAYLOR: That's the only questions from AMS.

THE WTNESS:. You bet. Thank you

THE COURT: M. HII.

MR HILL: Yes. | think thisis a good tine to
take a quick ten-m nute break, and then we can finish with
the remai ning two witnesses, producer w tnesses, and
finish wwth the cross-exam nation of M. John after that.

THE COURT: GCkay. | think -- | think we will need
a break. But no other questions for this witness, right?

Ckay. |Is there anything further you would like to
say, M. Contente, in the nature of --

THE WTNESS: No, | just appreciate the
opportunity to discuss this issue that we have been
di scussing. Thank you agai n.

THE COURT: W're grateful to have you here. d ad
you nmade tinme for us.

Ckay. Wth that, let's take a ten-m nute break.
Cone back at 2:00.

M5. TAYLOR: And we have two producers still
waiting to testify, M. Hoff and M. Peterson. |f you
just hang on, and we'll get back and get right to you, but

we're going to give our court reporter a nmuch needed

br eak.
(Wher eupon, a break was taken.)
THE COURT: Let's cone to order. M. Taylor, |
t hi nk you have a prelimnary -- you have a roadmap of

where we're going, unless you want to say sonething first,
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Ms. Hancock.

MS. HANCOCK:  No.

M5. TAYLOR: Yes. Thank you, your Honor. The
roadmap for the next hour. W do have a hard stop at

3 o' clock. W're going to finish wwth our final

producers, M. Hoff and then M. Peterson, and then we'll

bring M. John back up and finish his cross-exam nati on.

And that will probably be it for today. And then we wll

end for the week and start this back up again on Monday.

2023

In the new room thank you very nuch. W wll not

be in this roomnext week. W will be in the El |l er Room

which is around the corner.

M5. HANCOCK: And | wll tell what our w tnesses

are so that when we're done with M. John, we're done.

W will -- M. John is not going to be back next
week, so we are hopefully going to finish himtoday. And
it mght not be in this order, we'll have to figure out
sone schedules. But we'll have Paul Bauer, but we know

he's not going to be here until after 1 o' clock. Chris
Wl f, Ed Gallagher, we have Karl Rasche, Catherine

de Ronde, and then Travis Canpsey. And then we al so have

one farner, Janes, last nane J-A-CQ U I|-E- R goes by
Cricket he.

THE COURT: Thank you, both of you.

M5. TAYLOR: To the USDA team -- oh, sorry, |
didn't see you there.

MR. ROSENBAUM | just want to point out,

Dr. Stephenson is flying in to testify. He's the one who
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did the cost study, one for USDA, one for IDFA. And he
needs to be done by Tuesday. So | just want to |ay down
t hat mar ker.

THE COURT: Okay. |Is he flying in just for
Tuesday or he's here Monday and Tuesday?

MR. ROSENBAUM No, he woul d be here Mnday, but I
don't think we're going to get to himon Monday. But we
have to nmake accommodations for himto be able to testify
on Tuesday.

THE COURT: Folks. Let's take Dr. Stephenson into
account .

M5. HANCOCK: Okay. | nean, sone of our w tnesses
have actually still been waiting here this entire week and
we' ve prom sed to get themon and off on Monday. And then
we have sone that we had plans for Monday that we need to
get off on Tuesday. So it's going to be really tight, but
we have had people waiting around for a week al ready that
we need to get out.

M5. TAYLOR® And if | can, since M. --

Dr. Stephenson will be testifying sone on a USDA-funded
study, maybe I wll try to reach out with himthis
weekend, just to try to figure out definite tines and if
that flight tinme can be adjusted. But 1'Il be glad, if
that's okay, to reach out to himas well. W'II|l have a
better roadmap Monday norning | think.

THE COURT: | appreciate the cooperation. This is
hardship duty for all of us, and we certainly don't want

to make it harder for the witnesses. They shouldn't have
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to suffer as nuch as others of us.

M5. HANCOCK: | think we're ready this tine with
M. Hoff if his audio is working. W can nove to him

M5. TAYLOR. M. Hoff, can you turn your video on
for us, see if it works.

THE COURT: Hello, M. Hoff.

THE WTNESS: Can you hear ne this tine.

THE COURT: Sounds great, sir.

THE WTNESS: Sorry about that. Too nuch
t echnol ogy.

THE COURT: It is -- I'"'msurprised there haven't
been nore problens, but we're all doing our best with it.
And t hank you for your patience on this.

Pl ease rai se your right hand.

MATT HOFF,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

M5. HANCOCK: Thank you.

DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. Hoff. Wuld you mnd stating
and spelling your nane for the record, please?
A My name is Matt, MA-T-T, Hoff, HOF-F.
Q And what is your business mailing address?
A. 3901B Hawks Hi || Road, New W ndsor, Maryl and,

Q Thank you.
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MS5. HANCOCK: Your Honor, | believe that we're on
Exhi bit 157?

THE COURT: No. 166 is the next one | have.

M5. HANCOCK: Ch, 166. Did I -- | mght have

m ssed one.
THE COURT: Yeah, we're holding 165 for that | ast
witness. Per nmy notes, we're up to 166.
BY Ms. HANCOCK:
Q M. Hoff, did you prepare Exhibit NMPF-71 for your
testi nony today?
A. Yes. Along with stanp |I did, yes.
Q Ckay.
M5. HANCOCK: And, your Honor, | believe that's
what we have marked for identification as Exhibit 166.
THE COURT:  Yes.
BY MS. HANCOCK:
Q And, M. Hoff, would you proceed with your
testi nony?
THE COURT: Just to make it -- NWPF-71 is now
Exhi bit 166.
(Thereafter, Exhibit Nunber 166 was marked
for identification.)
THE COURT: Thank you. You may proceed, M. Hoff.
THE WTNESS: Al right.
Good afternoon.
My nane is Matt Hoff, and ny farm address is 3901B
Hawks Hi || Road, New W ndsor, Maryland, 21776, where ny

wife, Debra, and | are fifth generation dairy farnmers at
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Col dsprings Farnms in Carroll County, Maryland. Qur herd
consists of 1100 m | ki ng cows, 200 dry cows, and 1000 head
of replacenent heifers. W farm approxi mately 2400 acres
of ground where we grow corn, snmall grain, soybeans, and
al fal fa.

Qur farm markets our ml k through Maryl and and
Virginia M1k Producers Cooperative Associ ation,
| ncorporated. In addition to farmng, | currently serve
on the cooperative's Board of Directors and have since
before 2010, along with several other boards.

Maryl and and Virginia MIk Producers is a mlKk
mar keti ng cooperative that operates up and down the East
Coast, primarily in the Atlantic Ccean bordering states
from New York to South Carolina. |In addition to owning
three predomnantly fluid bottling plants, which we call
our consuner products plants. One is located in North
Carolina, one is in Virginia, and one is in Maryl and.

Maryl and and Virginia al so owns and operates two
manuf acturing facilities, one in Virginia and one in
Maryl and, that have historically provided bal anci ng for
t he overall marketplace in the sane geography.

| am here today to testify in support of the
National M|k Producers Federation proposal to increase
t he outdated Make Al l owances in the conponent pricing
forrmul as that have been in place since 2008 and are based
on manufacturing cost data from 2006 and 2007.

Wiile it may seema bit counter-intuitive for a

dairy farnmer to testify in a Federal Order hearing in
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support of a change in regulation that will ultimately
| ower the price of the regulated mlk price, | firmy
bel i eve this change is necessary.

As a nmenber-owner of two of the southernnost
butter powder manufacturing plants along the eastern
seaboard where a |lot of our mlk goes through during the
spring flush, I amrem nded throughout the spring when
each of my nonthly settlenment checks cones w th sonething
that just doesn't seemquite right with our current
regul ated pricing system

For the past several years, as nenbers, we have
experi enced deductions fromour statenents showi ng a
mar ket adj ustnent charge in sonme shape or form | often
chal | enge our cooperative nmanagenent and question if this
IS necessary, and if so, why.

The explanation is straightforward: |f you
purchase a perishable raw naterial such as mlk at sone
regul ated price, let's call that X, and then you convert
that mlk into a storable finished product such as nonfat
dry ml|k powder at sonme cost, let’'s call that Y, you nust
sell that converted product for the sumof X plus Y to
break even. |If the sales price of that product is
anything less than X plus Y, you | ose noney.

It seens |ike the sinplest solution to the dil emm
woul d be to just raise the selling price. |'ve cone to
| earn throughout ny career of selling commodity products
that we are nore so nmarket takers and | ess so nmarket

makers. Fundanental s of supply and demand have nore
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I nfl uence on what you can sell your product for, and the
mar ket doesn't necessarily care about your Xs or Ys.

To stay viable, nmy cooperative nust do one of two
t hi ngs: Reduce X, the cost in which they purchase their
raw materials, or reduce Y, the cost in which they convert
the mlk into nonfat powder. | would prefer they did the
| atter. However, | al so understand the i nmedi ate and
| asting effects of the COVID-19 pandem c on the supply
chai n whi ch have increased costs across the board,

i ncl udi ng equi pnent, energy, and especially labor. It has
happened on ny farm and | know it has al so happened
across manufacturing sectors, food and non-food alike.

In addition, and nore recently, the financi al
mar kets have also taken a turn for the worst, and interest
rates for operating credit have went way up. The
cooperative had no choice but to do the fornmer, reduce X
hence market adjustnments on ny mlk statenents.

But is there yet another option? Qur cooperative
operates nostly within Federal Order regul ated nmarkets,
primarily Federal Order 1 and Federal Order 5. CQur
current Federal Order pricing systemhas a nechanismin
pl ace that is supposed to recognize the cost of
manuf acturing butter, nonfat dry mlk, cheddar cheese, and
dry whey. These are called Make Al |l owances, which are
used in the product price fornulas that are used to
determ ne the value of butterfat, protein, and nonfat mlk
solids inthe mlk that I ship off ny farm Make

Al l owances in these fornulas haven't been updated since
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2008.

| know that costs to operate ny farm have gone up
since then. | know the costs for our cooperative to
operate its plants have gone up since then also. | know

the current outdated Make Al |l owances are al ready having an
i mpact on nmy mlk check fromny cooperative in the form of
a mar ket adj ustnent.

| know that nmy farmis not unique in being
assessed a market adjustnent as | speak with fellow dairy
farmers up and down the East Coast as well dairynen in the
M dwest and the West that are not nenbers of our
cooperative but are nenbers of their own.

Qur cooperative owners have invested mllions --
ten of mllions -- of dollars in plants that provide a
val uabl e bal ancing service to the entire marketplace. W
hel p all market participants keep their costs down and
give them greater predictability because they have known
t hroughout the years our plant is there to hel p bal ance
t he market, including producer excess production and pl ant
demand fl uctuati ons.

Qur nmenber farns end up absorbing costs that other
mar ket partici pants who benefit froman otherw se orderly
mar keting systemdo not. This inherently and unfairly
penalizes nmy farmand ny fell ow cooperative nenbers for
investing in market bal ancing pl ants.

| know that the cost to manufacture butter and
powder, and | nust assune cheese as well, have increased

exponentially since 2008. However, since the
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Make All owances have not been updated for so many years,
it would likely be disruptive to bring themup to date in
one fell swoop.

Providing an interimnodest increase to each as
proposed by the National M|k Producers Federation shoul d
hel p alleviate the acute problens while not creating
uni nt ended negati ve consequences.

| do support the concept of manufacturers being
mandat ed to provi de auditable cost and product yield data
so that Make Al |l owances can be updated in a nore tinely
fashion with nore accurate data, but that will take sone
time and require additional authority to be given to the
Departnent to inplenment this kind of change.

It is for all these reasons that | ask you to
support the proposal to update the outdated
Make Al |l owances for butter, nonfat dry mlk, cheddar
cheese, and whey as submitted by the National MIk
Producers Federation. Thank you.

M5. HANCOCK: Thank you, M. Hoff.

Your Honor, we would nmake himavail able for
Cross- exam nati on.

THE COURT:  Yes.

Questions other than AMS for this wtness?

CROSS- EXAM NATI ON
BY DR CRYAN:
Q "' m Roger Cryan for the Anmerican Farm Bureau
Feder ati on.
Hello, M. Hoff. How are you today?
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A Good.

Q | understand that you are a Farm Bureau nenber?

A Yes, | am

Q Thank you very nmuch for your participation

And | al so understand that the Northeast market
has had a good bit of trouble in the last few years as a
result of negative PPDs and depooling; is that correct?

A Depooling, not as nuch in the Northeast | think as
ot her markets. But, yes, it is a problem

Q Have you had i npacts yourself? Can you tal k about
the inpacts that negative PPDs and sort of the
uncertainties have had on you and your nei ghbors?

A. | watch the nmarkets pretty close. |I'mnormally
pretty prepared for what ny mlk price is going to be, so
it's -- you know, it's very difficult. MIk prices have
fluctuated quite a bit in the last, what, eight, nine
years since 2014. Prices have -- were really bad and got
really good after COVID, and then we're kind of right back
to break even or |ess.

DR. CRYAN. Well, thank you very nuch. Thanks for
your participation. Thanks.
THE WTNESS: Thank you.
THE COURT: Anyone el se other than AMS?
Seei ng none, AMS' s turn.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon
A Good afternoon.
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Q Thank you for joining us to testify today. | have
to say |'malways happy to see a Maryland dairy farnmer
because you are not too far fromwhere | grew up in
Damascus, so just down the interstate from ne.

Just a couple of questions on your farm | don't
know if you listened earlier when | discussed the Snal
Busi ness definition and aski ng whet her your farm woul d
neet that definition.

A No, | would not.

Q Ckay. And does your -- do you use any risk
managenent tools available to dairy farnmers today?

A. Yes. | use the DMC, and | have used the DRP quite
extensively. Before that | actually used the futures
mar ket sone.

Q Okay. And -- and there's been discussion over the
past few weeks about risk nmanagenent and how any changes
to regul ated prices could inpact positions that dairy
farmers have, and so kind of trying to figure out what
woul d be a best inplenentation schedule should we change
anyt hi ng.

And so in that |ong explanation, you know, how far
out in the future do you all look to lock in positions

when you are maki ng these deci sions?

A. | have been as far as four and five quarters out.
Currently I'm-- I'"mfour quarters out, not conpletely,
but sone. | think it should be a process that farners

woul d know at | east six to nine nonths ahead of tine.
Q Ckay.
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A So --

Q Al right. Thank you very nmuch for that.

A Uh- huh.

Q And you tal ked a bit about your farm and the
I npacts that you have seen as a co-op nenber on your farm
And | was wondering if you could talk a little bit just
about other farms in your area, in your neck of the woods,
and how the prices that they receive have inpacted them

A. Well, you know, Maryland doesn't have a | ot of
|arge farns. Maryland al so has a very high rate of DM
which is really good because our forner governor paid for
it for the first couple of years. And so it's still been

very negative, the mlk prices and narket adjusts. As a

board nenber | hear about -- every tine | see a nenber
anywhere, | get questioned on the market adjustnent. And
so it still definitely inpacts them But as a large farm

it inpacts ne a little bit nore because of DMC, w thout
payi ng up the extrene cost to cover all ny mlk would be
count er producti ve.

Q Ckay. And fromthe co-op perspective, since you
are on the board, can you talk a little bit about the
i nvest nent deci sions that the co-op board has nmade over
ti me and how maybe the manufacturing all owances in the
formul as have i npacted those deci sions?

A. Wll, we're different in a lot of areas. | nean,
we bal ance mlk heavily in the spring and over the
hol i days, you know, the Christmas, New Year's holidays.

You know, this time of year, you know, our powder plant
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doesn't do a whole | ot besides skimcondensed and sell
cream and nmake sone butter. So our cost is very high
just, you know, because of maintenance and, you know,
capital investnent that just sits there. And we have --
haven't invested as heavily in that side because we have
the capacity to take all of our nenber mlKk.

But, yeah, | nean, we have invested mllions over
the | ast ten years or so.

Q Ckay. Al right. Thank you

M5. TAYLOR: | don't have any other questions from
AMG.
THE COURT: Ckay. Redirect?
REDI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Thank you, M. Hoff. And | appreciate that your
testinmony in Exhibit 166 clarified the support for
National M1 k's proposal for Make Al |l owance.

| just wanted to confirmthat, do you support al
five of National MIK's proposals in the totality of how
t hey have been proposed by National MIk?

A Yes. Definitely.

Q Ckay. Thank you for that.

M5. HANCOCK:  Your Honor, we would nove to admt
Exhi bit 166.

THE COURT: Seeing -- hearing no objections,
Exhi bit 166, this witness' statenent, is entered into the
record of this proceeding.

(Thereafter, Exhibit Nunber 166 was received
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i nto evidence.)

THE COURT: Thank you, M. Hoff.

M5. HANCOCK: Thank you, M. Hoff.

THE WTNESS: Thank you. Have a good day.

M5. TAYLOR: Thank you so nuch.

| think our |ast producer fromtoday is M. Justin
Peterson. For those listening and here in the room his
statenent is posted online as Edge-5. And we will again
bri ng copi es, paper copies, on Monday to have them entered
inthe record. So if we could hold the next nunber, 167.

THE COURT: Yes, we'll hold 167, yes, for Edge-5.

M. Peterson, |'mJudge Strother. | preside over
this hearing. | need to swear you in. Please raise your
ri ght hand.

JUSTI N PETERSON,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON
BY MS. TAYLOR
Q M. Peterson, can you state and spell your nane
for the record?
A. Yes. M nanme is Justin Peterson, J-US-T-1-N
Peterson, P-E-T-E-R-S-O-N.
Q Thank you
And do you have a busi ness address that you could
give for the record?
A. Sure. It is 2763 Manitowoc Road, nunber B --
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letter B, excuse nme, G een Bay, Wsconsin, 54311.
Q Thank you.

And if you want to go ahead and read your
st at enent .

A Perfect.

My nane is Justin Peterson, and | own Creanery
Creek Hol steins in Bangor, Wsconsin, with ny wife and
famly. Qur farm began in 2010 when ny wife and | nerged
our 100-cow herd into another existing 150-cow herd
bel onging to the Hanson famly.

An internship had brought us to Wsconsin from
M chi gan, where both my wife and | grew up and attended
M chigan State University. The Hanson fam |y net us
through a classified ad we had posted: "WANTED:. Dairy
Farmto Rent."

In 2010, we noved onto the farnstead with our
children. Creanery Creek continues to be a joint venture
between the two famlies, as the fourth generation of the
Hanson famly carries on the partnership with ny famly.

Currently, we mlk about 700 cows and farm 2500
acres. Al our mlk is shipped to a manufacturer where it
is processed into butter. W have al so adopted several
nodern technol ogi es into our herd, including conputerized
neck collars to nonitor activity and an extensive genonic
testing program W al so practice sustainable farm ng
practices through various cropping and nutrient nmanagenent
practi ces.

In addition to our dairy, we also sell

2023
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pasture-rai sed dry-aged beef and heritage pork w thin our
community as a way of diversifying our business. The neat
i ncludes start-to-finish traceability and an increased

focus on sustainable farm ng and high-quality ani mal care.

In addition to supplying beef for the La Crosse
School District, every purchase nmade from our neat
busi ness hel ps us nake donations to our |ocal food pantry.

We are involved in many organizations, including
the Dairy Business Association, Farners for Sustainable
Food, various breed organi zations, the Nati onal
Cattl enen's Associ ation, Ducks Unlimted, Wsconsin Farm
Bureau, our town boards, and nmany nore | ocal businesses.

| also serve on the Board of Directors for Edge
Dairy Farnmer Co-op. Edge, based in Green Bay, Wsconsin,
is the third-largest dairy cooperative in the country
based on m |k vol une.

In addition to m Ik verification services, Edge
provides dairy farnmers throughout the Mdwest with a voice
in Congress, with custonmers, and within our comuniti es.
Qur over 800 nenber farns are located in Illinois,
| ndi ana, |1owa, Kansas, M nnesota, Nebraska, Chio, South
Dakot a, and W sconsi n.

Dairy farm ng has been a rewardi ng career for us.
W |l ove working with famly. It can be challenging, but
there is really nothing else like it. The profession also
offers quite a bit of freedomand flexibility. No two
days are the sane.

| truly do enjoy the challenges. | thrive on
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dealing with the daily chall enges and findi ng what

probl ens need to be solved every day. Above all else, the
people in the industry are amazing. They are what nake
dairying a true pleasure.

However, there is an old saying about farm ng:

The farnmer is the only one who buys at retail, sells at
whol esal e, and pays the freight both ways. Cbviously, the
mar ket vari ables at play can nmake the job challenging at
times. You really nust work smarter, not harder these
days.

Uilizing risk managenent when you can is
paranmount. We utilize risk managenent tools when we can
on our farm including DRP, DMC, futures contracts, and
options. If any of our risk managenent tools were to be
suspended for any anount of tinme, we would risk
significant financial exposure for our business.

| agree with Edge’s stance that over five quarters
is the best option to ensure our entire dairy supply chain
can continue effectively managing their risk exposure.

| am al so supportive of Proposals 16 and 17,
subm tted by Edge, that further enhance a dairy farner's
ability to effectively manage their price risk. Negative
PPDs, or producer price differentials, were one of the key
forces driving farnmers to urge for this hearing as they
can adversely inpact our ability to hedge revenue.

As Edge proposes in Proposal Nunber 16, Cass |11
Plus allows us to use the dairy industry’s nost traded

compdity to set pricing. Cheese plants, |ike dairy

TALTY COURT REPORTERS, INC. 2954

taltys.com - 408.244.1900

Sept ember 08, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 08, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

farns, nust always run at or near capacity under nearly
all economc conditions, unlike nost plants in C asses I,
1, and IV. Edge doesn't advocate this because they are
froma cheese area, but rather because cheese is an active
mar ket .

| want to finish today by thanking USDA for this
opportunity for farners |ike nyself to provide comments
t oday and throughout this hearing. This policy critically
affects our livelihoods, so it is critical we have our
voi ces heard. GCetting tine away fromthe farm especially
during harvest season, is not always feasible.

Thank you for this opportunity and the added
flexibility given to acconmpdate our Vvoi ces.

THE COURT: Yes, thank you, M. Peterson.

Do we have questions for this wtness?

Did we get your -- I'msorry, | faded out there
for a second. Did we get your address in the record?

M5. TAYLOR W did.

THE COURT: W did. Okay.

Any questions for M. Peterson? her than AMS?

Seeing none, | think AMS has sone questions for
you, M. Peterson.

You have the w tness.

M5. TAYLOR: Thank you, your Honor.

CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon, M. Peterson.
A Hi .
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Q Thank you for joining us to testify virtually
today. | think as we go along in these weeks, everyone
antici pates our questions and their statenments answer nost
of the stuff I would ask. So |I kind of |like -- people are
listening, at least, so that's a good sign.

| do have just a few teeny questions. You
nmentioned you all mlk 700 cows. Whuld your business
qualify as a small business under the definition I am sure
you have heard earlier today?

A No, it does not.

Q Ckay. Thank you

And | know you say you supported the five-quarters
i npl enment ati on delay that was entered into the record by
Edge.

Curious, for you, on your risk nmanagenent
deci sions, how far out do you normally go when nmaking
t hose deci si ons?

A. W have been out to five quarters. Typically nore
froma | ater standpoint, you know, not putting all our
eggs i n one basket, but kind of laying in risk managenent,
bit by bit, piece by piece.

Q Ckay. So kind of ranges, but the furthest out you
go is five quarters?

A Correct.

Q Okay. Thank you

And then you nentioned your support for Edge's --
for Proposal 16 and 17 as wel |.

Do you have any positions on any of the other
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proposals that we are hearing during this proceedi ng?

A

| guess not at the nmonment. | haven't briefed

nysel f on the whole hearing to a full extent.

Q

Okay. Well, thank you.

M5. TAYLOR That's it from AMS

THE WTNESS: Thank you.

THE COURT: Ckay. Anyone el se?

Very well. W reserved Exhibit 167 for this

Wi tness, but | guess if we could ask, since this wtness

w |

not be here, whether anyone is going to have any

obj ections when we get a hard copy to put in the record?

Seei ng none. No? kay.
M5. TAYLOR: We'Ill have hard copi es on Monday.
THE COURT: Yes. W'I| deal with that on Mnday

along with the other witness. Al right. WelIl done.

Are we bringing Wtness John back to the stand.

Thank you for waiting for us, sir. You're still

under oat h.

| eft.

back.

111

THE WTNESS: |'mjust glad there's sone tine

THE COURT: You and ne bot h.
M. English.

Anyway, you are still under oath, and wel cone

M CHAEL JOHN,
Havi ng been previously sworn, was exam ned

and testified as foll ows:
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CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q M. John, as you know, I'm Chip English with the
M1k Innovation Goup, and I'll try to be as efficient as
| can.

So in discussions wwith M. MIltner, | believe |
heard you say that when you are not running butter in the
Laurel, Maryland, facility you are nonetheless using it
for other uses; that is correct?

A Yes, that is correct.

Q Ckay. Wthout confidential information, what kind
of products or what do you use it for when you are not
produci ng better?

A. | would just say liquid products.

Q Ckay. So when you do any standard cost anal ysi s,
the fact that it is being used for other liquid products
woul d then be inpacting the overall cost per unit of the
butter when you do run it, correct?

A Vll, I"'mnot the accountant -- or the controller
at the plant. M understanding is that they allocate the
cost to the products that are bei ng nade.

Q And then simlarly, the Strasburg, Virginia,
plant, did | hear correctly that when you are not making
nonfat dry mlk, you are able to use it for other uses?

A Vell, we don't make nonfat dry mlk at Strasburg.

Q l"msorry. | got it backwards.

Ckay. So when you are not using the Strasburg

pl ant for manufactured products that are reportabl e under
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the NDPSR, you are making it -- you are using it for other
pur poses, correct?
A. Ri ght. Yes.
Q And simlarly, as to the Laurel plant, that would
mean that there is an allocation of cost, correct?
A That's correct.
MR. ENGLISH: | have no further questions. Thank
you.
THE COURT: Anyone el se? Oher than AMS?
Seei ng none, ANS.
THE WTNESS: Hi, Erin.
CROSS- EXAM NATI ON
BY M5. TAYLOR:

Q Good afternoon. How are you?

A. Good.

Q | kind of chuckle. You all talk about that Laure
plant, and | |ive about five mnutes fromthere, so | get

to see when it runs and when it doesn't run on a frequent
basi s.

A. Hopefully it's all good.

Q Yes. kay. Let ne see. Let get ny |ist.

| think I heard you say, but | just wanted to be

clear, on your two plants, your Laurel and your Strasburg
pl ants, that the -- because they serve such a | arge
bal anci ng need for the area, that those plants -- you
know, your ranges could run fromrunning at 25%to 100%
Wul d that be accurate, of capacity, or did | m shear?

A. | think that was specific on -- specifically on
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t he one product.
As far as the fluid receipts that cone into the
plant, let's go that way --
Q Yes, that's what | was | ooking for
A -- yeah, that -- they would go from about half.
Fromthe spring of the year to the fall of the year, it

woul d go down about half.

Q Ckay.
A I n vol une.
Q Ckay. Thank you
And | think -- you know, your plants are on the

Eastern seaboard, nore towards the Southeast region, which
is highly fluid.

A Yes.

Q So |l think that's -- that is different than nost
ot her areas of the country. So can you kind of speak to
the -- maybe the -- if that puts your Maryland Virginia
supply plants particularly in a unique position of serving
t hose bal anci ng needs for that area?

A Yeah. And I'll say that the Laurel plant, it's a
pool ed Federal Order 1 plant, and nost of the m Ik that
goes into Laurel is out of the Federal Order 1 market
area. And if you take a | ook at Pennsylvania and take a
| ook at Interstate 80 that goes east and west, nost of the
mlk below 80 is going to be -- there's only a few
manuf acturing plants south of 80. So nost of that mlk is
going to class -- or fluid plants or sonme Cass Il plants.

So fromthat standpoint, that Laurel plant helps to --
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to -- to bal ance.

And while we're -- our nane is Maryland Virginia,
"1l just say nost of our mlk volunme is in Pennsylvania
and in that Southeast side of Pennsylvania, so it's
bal ancing nost all that mlk in that area.

And so we deal with -- a lot of the custoners that
what we call third-party custoners we deal with have
schools, and so we're -- we're -- when schools let out in
the spring of the year -- or, say, at the end of My,
begi nni ng of June, they start back up in Septenber,
it's -- we call it filling the school pipeline in
Septenber, and it takes a big draw out of the plant.

W -- we're also -- a |lot of the independent
processors in Pennsylvania, several of those, we are the
co-op supply to them so we get -- we get the fluctuations
when their supply fluctuates and then when their demand --
you know, when their processing production fluctuates.

Q Ckay. Thank you

A Uh- huh.

Q Can you talk a little bit nore, you nentioned sone
things in your testinony about, you know, you have had
mar ket adj ustnments on your nenber statenents and such.
But if you just el aborate sone on how your cooperative has
had to work to respond to what you see as inadequate
Make Al l owance | evels and ot her decisions you have had to
make.

A Well, a couple things. | think it's been

nmenti oned al ready today, we have had sone repairs and
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mai nt enance that we need to do that, you know, our
engi neers continue to figure out, I'Il call it Band-Aid
solutions. So, you know, we have put sone of those off.
In fact, we have a -- a high pressure punp that we woul d
like to get going right now, and we're just running off of
one in the plant. So -- so we -- we do sone of that. W
post pone sone of the nmaintenance. W also, as far as --
we try to -- to -- ask your question again. |'m/losing
the --

Q Yeah, sure. I'mjust -- | was just kind of
wondering if you could el aborate nore on kind of the
deci sions the co-op has had to nake because of what you
see as i nadequate Make Al |l owances. And you tal ked sone
about deducts.

A Uh- huh.

Q And you nentioned sonet hi ng about putting off
i nvestnent decisions. And | didn't know if naybe those,
as time has noved on and we've gone 15 years, you know,
maybe the deducts have gotten greater over tinme or, you
know, there's been other discussions about trying to work
the other side of the equation and produce nore
val ue- added products to generate sone revenue there. |
don't know if pooling decisions help conpensate for sone
of that, etcetera.

A. Yeah. So -- yes, so we have done several of
those. | nean, one of the things that we did
strategically as a cooperative back in 2014 was decide to

start investing in nore val ue-added processing. And, you
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know, it takes a lot of capital, and it takes a | ot of
preparation to start that process.

And so we have been working with our nmenbers to --
to put nore capital into the cooperative to do nore
i nvest ment downstream That is a |longer-terminvestnent.
It always seens that sone of those investnents take
| onger, even though you put out a pro forma, that it
al ways seens like it takes maybe a year or two | onger than
what you had thought. So we have done that. W're going
to continue -- that is our goal to continue to do that and
nmove in that direction.

| think one of the things that we specifically
have noticed this year, you know, obviously, since July of
| ast year, the powder markets have just continued to
decline. And when | thought that they were going to stop,
| think at one point earlier that they were going to stop
declining, they keep declining sonme nore. And we
recogni ze that we're not a big player in the powder
market, so we're nore of a price taker. And we do try to
make sone added val ue powders at tinmes. | nean, all still
nonfat, just anything that we can do along that I|ines.

We're also | ooking at -- we talk about our l[iquid
products that we do in our ingredient plants. W have --
we have worked on a couple new projects to do nore liquid
products and even nove away from nmaki ng powder as nuch as
we have in the past.

So that's sone of the things we have done in

addition to, like you said, the market adjustnents.
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Q Ckay. Thank you. | appreciate that detail
And your discussion of your support of the
Make Al |l owances proposed by National M1k, and | think
there's been tal k about how the allocation procedures in
sone of the surveys, you know, there was just questions
about that, not understanding that process. And that's --
you guys wanted to take a |l ook at that, and that's one of
t he reasons you support an audited survey.
| was curious, for Maryland Virginia, on your
plants, if you | ook at your own costs, what allocation
nmet hodol ogy do you use in your butter powder plant?
A. That, | would not know because the controllers --
the controllers handle that piece of it. So I -- |
woul dn't be able to answer that, yeah, how they all ocate.
Q And a previous witness we had on tal ked about the
opportunity cost of supplying the fluid plant rather than
keeping m |k through their owmn plants. And |I'mnot sure
if -- I think -- as | ask this question out |oud, you
know, your co-op situation seens a lot different fromthat
one, but I'Il still ask the question, | guess, is if you
find that sane problem
A Well, we -- we have invested in fluid capacity and
ina fluid plant just recently. So, obviously, our goal
is to fill those facilities, that's nunber one.
| don't -- | don't think it's quite to the degree,
but the other thing that we deal with is a couple state
orders. W're in the Virginia MIk Comm ssion. W're

also in the Pennsylvania -- we have to deal with the
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Pennsyl vania M| k Marketing Board, and they create sone
uni que chall enges as well. So, yeah. That's about the
best | can answer on that.
Q kay. And do you balance with any -- serve to
bal ance any non-nenber mlk, or is it just Maryl and
Virginia mlk?
A. W do, when we have capacity, we will help -- like
| said, there's -- there's several independent processors

still around in Maryland and in Pennsylvania, and then

there's other co-op supplies that have not invested into

assets that -- you know, when we have availability. W
have actually at tines, just wth market conditions, it
woul dn't have mattered what the price was, we just --
it -- you know, we -- we -- we couldn't -- we just

couldn't take their m/l k.

Q Uh- huh. But when you -- so a non-nenber for you

and bal ancing is both other cooperatives and direct

shi ppers to independent --

A Yes.
Q -- plants?
A Yes.
Q Ckay.
M5. TAYLOR: | think that's it from AMS. Thank

you very much
THE W TNESS: Thank you
REDI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Thank you, M. John, for staying and putting your
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testinmony on in a couple of different parts.

A Sur e.

Q You had sone questions about balancing. | just
want to nmake sure it is clear. You're not asking for an
i ncrease in Make All owance to assist in absorbing the cost
of bal ancing your Cass | mlk, are you?

A No. No.

Q Ckay.

M5. HANCOCK:  Your Honor, we would nove for the
adm ssi on of Exhibit 160.

THE COURT: 160 is admtted into the record.

(Thereafter, Exhibit Nunber 160 was received

i nto evidence.)

M5. HANCOCK: Thank you. That's all | have. And
| think that's all we have to put on for the day.

THE COURT: Let's go off the record.

(O f-the-record.)

THE COURT: Back on the record.

We're adjourned for the day. W'Il|l see everyone
on Monday at 8:00 a.m

(Wher eupon, the proceedi ng concl uded.)

---000- - -
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STATE OF CALI FORNIA )
SS
COUNTY OF FRESNO )

I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Cct ober 1, 2023

FRESNO, CALI FORNI A

MYRA A. Pl SH, RPR CSR
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