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TUESDAY, SEPTEMBER 5, 2023 - - MORNI NG SESSI ON
THE COURT: Let's come to order. \Welcone back,
everybody. | understand -- let's go on the record. W
have at | east one piece of prelimnary business. W have
a new appear ance.
MR. NI ELSEN. Good norning, your Honor. Erik
Ni el sen here on behal f of Leprino Foods Conpany.
THE COURT: Wl cone.
MR. NI ELSEN: Thank you.
THE COURT: Anything el se prelimnary?
Seeing nothing, | guess we have a wtness? W
have a questioner?
M5. TAYLOR. Good norning, your Honor.
THE COURT: Good norni ng.
M5. TAYLOR. | think it's down to AMS if nobody
el se has any ot her questions.
THE COURT: Your w tness, M. Taylor.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good nor ni ng.
A Good norni ng.
Q We all have to refresh our nenories of where we
| eft off on Friday.
A | ndeed.
Q Okay. Can you tell me just a little bit about the
dairy farmer nenbers of Land O Lakes?
A Yeah. So we have over 1200 nenbers, kind of sea

to shining sea, but mainly concentrated in three areas:

TALTY COURT REPORTERS, INC. 1970
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California, the Upper Mdwest, and the Northeast. Upper
M dwest bei ng South Dakota, M nnesota, Wsconsin; the
Nort heast being mainly New York and Pennsyl vani a; the West
being mainly California.

Q And the size ranges for your farns?

A. | don't have exact nunbers, but, you know, |ess
t han 50 cows to thousands of cows, over 5, 000.

Q Thank you

On your statenment on page 1, towards the bottom

your nunber one, you talk about -- well, | was wondering
I f you could expand on your experience when you refer to
how nore cheese is priced off the 40-pound bl ock cheddar
market, if you could just talk a little nore about that.

A. Yeah. | nean, | mainly | ean on the testinony of
others prior to -- to mne. But generally, in ny
experience, you know, a good portion of cheese is priced
off of -- a majority of cheese is priced off of blocks as
opposed to barrels. You know, as others have stated,
barrels basically price barrels; they don't tend to price
much of anything besides barrels. And in the scope of all
cheese that is made out of Class Il mlk, you know,
barrel cheddar is the mnority.

Q Ckay. And for Land O Lakes you produce bl ocks; is
t hat correct?

A And barrels.

Q And barrels.

And do you do interconpany transfer -- or sales of

bl ocks?

TALTY COURT REPORTERS, INC. 1971
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A | nt erconpany or sal es?

Q | nt er conpany.

A Yes.

Q Ckay. |I'mjust trying to get an -- peruse a

l[ittle bit about, you know, there's sone discussion, of
course, barrels would reduce the survey volune. And
National M Ik and your nenbers contend that everything' s
priced off of blocks. And so then the question is, well,
if we drop barrels, yes, we will only have a snaller
percent age of bl ocks surveyed, so does the survey really
capture a lot nore of the nmarket because perhaps there's
I nterconpany sal es and, you know, those things aren't
reported through the NDPSR.

So | was wondering if you could talk a little bit
about that, and maybe that's part of the reason. [|'m
trying to explore if that's part of the reason why the
survey of blocks is not as robust as one would think given
NVPF' s testinony that nost cheese is priced off of bl ocks.

A. Yeah. So | think a good portion of blocks are
ageable. And the exclusion of aged, you know, cheese
specifically for aging prograns, | think deducts fromthe

percent age of bl ocks that reach NDPSR | nterconpany

transfer, at least for us, is relatively small, is a small
portion of our production. | would cite -- | would
show -- | would -- | would expect that ageable is a bigger

category to deduct.
Q Ckay. Thank you

Your second point tal ks about how barrel cheese

TALTY COURT REPORTERS, INC. 1972
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pl ants struggle to maintain profitability when the bl ocks
exceed barrels, and that nakes intuitive sense, of course.
But how wi || adoption of NVPF s proposal inpact these
barrel s nmakers when, if your proposal was adopted, then
their Cass Il price wouldn't reflect barrel prices at
all?

A. Yep. And it would -- and it would raise mlk
price, | think is the point you are getting towards.

| think, you know, the current state, is -- is

untenabl e for barrel manufacturing. | think you heard
that from Paul Bauer as well. And so | think, you know,
there's need to do sonething different. And | think
that -- you know, Paul kind of nmentioned as well. |
t hought he put it really well, actually, when he said that
the industry -- under the current structure, the
i ndustry's kind of stuck on they've got a barrel market,
they are pricing barrels off of that barrel market. And

it's a situation that, you know, as | nmentioned in ny

testinmony, it doesn't -- doesn't do well for barre
manuf acturers. So it's an attenpt to -- to do sonething
different.

Q | understand the different part. But what will it
nmean for barrel nmakers if their price -- if they pool

their mlk, and they don't have to pool, but it doesn't
reflect at all the barrel market?

A Yep. So today, if nozzarella is priced off of
bl ocks, nozzarella is a |lot different than bl ock cheddar

cheese, then barrel cheese is different than bl ock cheddar

TALTY COURT REPORTERS, INC. 1973
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cheese.

When M. Rosenbaum asked about this very topic,
what | stated was, if -- you know, ny answer was, if
barrels continue to be priced off of barrels. So, you
know, | think that individual conpanies would have to nmake

i ndi vi dual deci sions around how they react to sonething

like this, but it would be -- the goal would be to unstick
the market, if -- you know, to kind of co-op M. Bauer's
words -- fromrelying on barrels -- relying on barrels

solely to price barrels.

Q Ckay. On the second page you tal k about increased
volatility beginning in 2017 and before that it was
relatively stabl e.

| f you could expand for the record what you think

is the cause of that increased volatility since that tine.

A Yeah. | don't think there is a single driving
factor. | have had plenty of conversations in industry
with folks on -- on all sides of this conversation. |

don't think anybody has the aha nonent of, oh, that's
what's driving it. So | -- you know, I -- | think there
IS -- there's a nultitude of drivers. One -- you know,
one that has been explored in other testinony is the --
you know, the whey byproducts and what ki nd of
contributions those provide. | think that's -- | think
that's -- that's one obvious driver.

| think, you know, there was sone expansion in --
in barrel capacity in the 2016, 2017 range, that probably

provi ded sone of it as well, but | don't know that

TALTY COURT REPORTERS, INC. 1974
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anybody's got the full answer.

Q Ckay. And on the second page you state in one of
your points that the CME cash barrel market would not be
I mpact ed.

| was wondering if you could expand on why you
think that, and would you expect the barrel nmarket on the
CME to be of any val ue?

A. So what | neant by that statenent was that the CMVE
barrel market would likely continue to trade afterwards.
If interest in that barrel market were to change,
that's -- you know, | don't know that | can necessarily
predict that. But the market structure is really what |
was speaking to. The CVE barrel nmarket structure would
persi st.

Q So Land O Lakes produces both bl ocks and barrels.

Can you share with us any neasures that the co-op
has had to take to make sure you can remain financially
vi abl e because of the spread?

A. Yes. So actually our production fairly closely
mrrors the spread in NDPSR. So we produce about as many
bl ocks as barrels. And the other consideration for us, is
our barrel plant generally makes hard Italian, so it's a
different -- it's a different product with its owm -- its
own pricing considerations. So it's not a huge -- it has
not been a huge inpact to us.

However, we're also -- we al so produce a couple
hundred -- over 200 mllion pounds of processed cheese a

year. W buy a lot of barrels. And so we've certainly

TALTY COURT REPORTERS, INC. 1975
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interacted with barrel manufacturers quite a bit over

the -- you know, over ny tine at Land O Lakes. And that's
| would say really where we see the -- that disconnect
driving on profitability anmong barrel manufacturers.

Q There was sone talk -- and now | can't renenber
who said it |ast week because it's been so |ong ago -- and
about how different cooperatives, at |east, are doing nore
i nterconpany bal ancing of their mlk supplies, and so
relying less on | guess just trying to do the bal ance
internally and nanage that, process and nanage your
supply.

And | just wondered if you could talk a little bit
about how Land O Lakes has attenpted to do that, because
there's -- you know, there -- the discussion -- it kind of
goes to the discussion of selling mlk in the market of
| ast resort and putting it in, you know, the product of
| ast resort. And | just kind of wanted to hear your
t hought s on what you all have done to try to nanage that.

A. Yeah, absolutely. So we don't have the | uxury
t hat sone ot hers have of an extensive plant network
that -- for mlk receiving plants, specifically, that
allowus a lot of flexibility or a lot of ability to nove
mlk -- balance m |k the way you nenti oned.

So our four mlk receiving plants are Tul are,
California; Melrose, Mnnesota; Kiel, Wsconsin; and
Carlisle, Pennsylvania. It's a long way from Tulare to
Melrose; it's a decent distance from Melrose to Kiel; and

it's along way fromKiel to Carlisle.

TALTY COURT REPORTERS, INC. 1976
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So, you know, while we can bal ance sone m | k
internally between Melrose and Kiel, that's the only rea
| ever we have internally. But we |ean on -- we |ean on
our third-party mlk sale partners quite a bit in terns of
bal anci ng m | k.

And that's really based, again, on geography. So
| nmentioned where our mlk is. W have mlk sales
obviously in those sane areas. And our mlk sale partners
are custoners, you know, that could be -- you know, they
could make all different kinds of cheese, end up being the
kind of destination for ml|k that doesn't have anot her
honme at tinmes. So that could be into, you know, barrels
or bl ocks or npbzzarella or other products.

Froma -- froma Cass Il perspective, you know,
| woul d consider barrels only shoul dering a portion of the
mar ket -cl earing responsibility while, you know, bl ocks
woul d shoul der sone of that, and npbzzarell a woul d shoul der
sone of that, anong other -- anong other products.

The only -- the last thing I'll add to that is,
you know, our two coastal plants, if you want to call them
that, Tulare, California, and Carlisle, Pennsylvania, are
both Cass IV plants. And, you know, we see Cass |V

pl aying a bigger role for nmarket balancing than Cass II1.

Q | think that's all we have.
M5. TAYLOR: Thank you.
THE COURT: Redirect, | guess.

REDI RECT EXAM NATI ON
BY Ms. HANCOCK:

TALTY COURT REPORTERS, INC. 1977
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Q Good norning, M. Edm ston

A. Good nor ni ng.

Q Just a brief followup fromlast week. You
recei ved sone questions from M. Rosenbaumas to the
whet her the USDA has authority to collect data.

Do you recall that?

A | do.

Q And he proffered to you that he believed that it
was unlawful for the USDA to collect that data.

| s that what you understood he was suggesti ng?

A Yes.

Q Let's say, for exanple, it was unlawful or they
didn't have authority -- the USDA did not have authority

to do a mandatory coll ection.

| s there anything that you' re aware of that would

stop USDA fromvoluntarily collecting any data?

A. Not that |I'm away of.

Q And, in fact, are you aware of any exanples in
whi ch data is voluntarily collected?

A. Absol ut el y.

Q And what woul d those be?

A Dairy Market News woul d be the best exanple |
have.

Q Ckay. And -- and if for sone reason that
provi sion that you had suggested in your testinony to

collect the data was not permtted, does your -- does

2023

National MIk's proposal rise and fall on whether USDA has

the ability to collect that data?

TALTY COURT REPORTERS, INC.
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A. No. And the intent of the statenent was to say
that primary price -- or that price discovery would be
relatively uni npact ed.

My view of the market is that the CME barrel
market is primary price discovery for barrels.

Q Ckay. And | think you were just talking with
Ms. Tayl or about market-clearing, and you said at the tail
end there that -- that you thought that Cass |V was
mar ket -cl earing, or the place for market-clearing
products.

Can you expand on that?

A. Yeah. | nean, | think it's in reference to the
i dea of bal ancing plants, which, you know, there are -- |
think there are fewer and fewer of over tinme. But I
think -- ny view of the market is that Cass IV plays a
bigger role in the clearing of mlIk that doesn't otherw se
have a home than Class Ill. W certainly see that with
our two mlk receiving plants, as | nmentioned in
Cal i fornia and Pennsyl vani a.

Q And do you -- do you define barrels as a
mar ket - cl eari ng product ?

A | think they shoul der part of the responsibility,
but certainly not all, even within Cass Ill. But the
then as you add O ass IV, obviously, even a snaller
portion of the total responsibility for balancing m k.

Q Ckay. Thank you

M5. HANCOCK: That's all | have, your Honor.
THE COURT: Anything el se?

TALTY COURT REPORTERS, INC. 1979
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You may step down, M. Edm ston. Thank you.

MR. ROSENBAUM  Your Honor, Steve Rosenbaum for
the International Dairy Foods Association. W wll recall
M ke Brown to the stand to address the bl ock-barrel issue.

M5. HANCOCK: And, your Honor, while he's nmaking
his way up here, we'd just nove to admt Exhibit 126.

THE COURT: Yes. Any objections?

Exhibit 126 is admtted into the record.

(Thereafter, Exhibit Nunber 126 was received

i nto evidence.)

THE COURT: M. Brown, wel cone back. | guess |'1l1
swear you in again. Raise your right hand.

M KE BROWN,
Being first duly sworn, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q Good norning, M. Brown. | have put before you a
docunent marked | DFA Exhi bit 30.

MR. ROSENBAUM  Your Honor, | would ask that this
docunment be marked with the next Hearing Exhibit Nunber.

THE COURT: Yes. The next exhibit nunber | have
Is 127. So marked.

(Thereafter, Exhibit Nunmber 127 was narked

for identification.)

BY MR ROSENBAUM
Q M. Brown, does this docunent represent your

testi mony regardi ng Proposal 3, the proposed elimnation

TALTY COURT REPORTERS, INC. 1980
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of the cheddar cheese 500-pound barrel price series?

A Yes, it does.

Q Al right. Could you please read your testinony?
It's relatively short, so if you could please read your
testinmony into the record.

A Ckay. Unl ess people need to hear it, I'mgoing to
skip who IDFA is. W've covered that before. And |I'm
going to go directly to the core of the argunents.

Bottom of page 1. Since January 2000, Federal
M Ik Marketing Orders have utilized the price of finished
products to determne the mninummlKk prices that nust be
paid to farners through a nechani smcomonly referred to
as product price formnul as.

Oversinplifying slightly, a product price fornula
sets a mnimumprice that farners nust be paid for their
mlk, at |least by proprietary handlers, as the price
handl ers receive for the finished products, cheddar
cheese, dry whey, butter, and nonfat dry mlk, mnus the
cost handlers incur in turning farmmlk into those
finished products, commonly referred to as cost of
manuf acture or Make Al |l owance.

In performng this calculation, USDA nmust nake
assunptions as to how nuch of the finished product can be
made froma given quantity of mlk, the yield factors.

Accordingly, step one in the formulas by which
USDA sets the mninumprice for mlk used to nmake
Class Ill and IV products starts wth a survey of the

price paid for specified manufactured dairy products.
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Proposal 3 would change that step in the process by
el imnating one of the products whose price is included in
the price surveys.

For the reasons | shall now explain, Proposal 3
shoul d be obj ect ed.

G ass Il products consist principally of cream
cheese and ot her spreadabl e cheeses, hard cheeses of types
that may be shredded, grated, or crunbled, under the CFR
In order to set the protein price conponent of the price
of mlk used to nake Cass Ill products, the orders, since
2000, have in step one relied upon the weighted average of
the U S average price for 40-pound bl ock cheddar cheese
and the U. S. average price for 500-pound barrel cheddar
cheese at 38% noisture. 7 CFR 1000.50(n)(1) is where that
cones from

These prices are obtained through a survey of:

(i) the National Dairy Product Sal es Report of prices
based for 40-pound bl ock cheddar cheese; and (ii) the
NDPSR prices paid for 500-pound barrel cheddar cheese
adj usted to 38% noi sture.

To be included in these sales reports, cheese nust
meet various criteria, including age (no |ess than four
days or nore than 30 days from date of sale); color
(within the specified color range for 40-pound bl ocks;
white for 500-pound barrels); and noisture content (no
nmore than 37. 7% noi sture for 500-pound barrels, according
to CFR

Proposal 3 would elimnate the cheddar cheese
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500- pound barrel price series fromthe protein price
formula used to price mlk used to nake cheese; thus, the
price survey would be |limted 40-pound bl ocks.

Whet her 500- pound barrel cheese shoul d be included
in the surveys is a question USDA has previously
addressed, and on two separate occasions resolved in favor
of inclusion. |DFA believes that the USDA s reasoning in
reachi ng that concl usion was sound and conti nues to be
val id today.

When USDA, in 1999 and 2000, was for the first
time in the process of adopting product price fornulas to
set mninummlk prices, NWF argued, as it does now, that
the survey should be limted to 40-pound bl ocks. "NWPF
urged that the barrel price not be included because
barrels don't have uni form conposition and because the use
of such prices would have the effect of unnecessarily
reducing prices to producers.” USDA, MIk in the New
Engl and and Ot her Marketing Areas; Decisions on Proposed
Amendnents is where this came from

O her industry participants di sagreed and USDA
rejected NWPF' s position, concluding that including both
bl ock and barrel cheese in the price conputation increases
t he sanpl e size by about 150% giving better
representation of the cheese market fromthe sane docunent
known above.

An identical proposal to elimnate 500-pound
barrel s was subsequently advanced in connection with the
hearings that led to the 2008 revision to Federal M1k
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Marketing Orders. MIKk in the Northeast and O her
Mar keting Areas; Tentative Partial Final Decision on
Proposed Anendnents and Opportunity to File Witten
Exceptions to Tentative Marketing Agreenents and Orders,
as |isted.
USDA, again, rejected that proposal, concluding:
"This decision finds that retaining the cheese
barrel price in the protein price fornula is necessary to
ensure that the protein price is representative of the
nati onal cheese market. The Class IIIl product price
formul a needs to be as reasonably representative of the
mar ket for cheese that determ nes the value of mlk.
"Record evidence reveals that barrel production in
t he NASS survey is often in excess of 50% of the total
cheese vol une surveyed. Elimnating the barrel price from
the protein price formula would significantly and
needl essly reduce the vol une of cheese used in the
Class Ill product price formula, which could lead to
protein prices that are not as representative of the
nati onal cheese market. Accordingly, Proposal 13 to
el i m nate 500-pound barrels is not adopted.”
The reasons behind USDA's deci sion to include
500- pound barrels in their product surveys are equally
valid today. First and forenost, volunes from both forns
of cheddar cheese remain very robust. |In 2022, reported
NDPSR 40- pound cheddar bl ock sales totaled 643 mllion
pounds, and 500-pound barrel sales were 701, 415, 050
pounds. This data was pulled fromthe Datamart, USDA's
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dat abase, fromweekly final block and barrel cheese
pri ces.

Thus, both forns play a substantial role in
setting the market val ue of cheddar cheese, which is the
goal of step one of the process of setting mninmummlKk
prices for -- used for Cass Ill purposes. Elimnating
500- pound barrels would reduce by nore than half the
mar ket pricing information upon which USDA currently and
appropriately relies.

In the words of USDA in 2008, "Elimnating the
barrel price fromthe protein price forrmula would
significantly and needl essly reduce the vol une of cheese
used in the Cass Il product price formula, which can | ead
to protein prices that are not as representative of the
nati onal cheese market."

Bot h 40- pound bl ocks and 500-pound barrels are
traded at the Chicago Mercantil e Exchange. It would nmake
no sense for a product such as a commodity cheese
mar ket pl ace to be so traded on the CME cash exchange and,
yet, not taken into account when the Federal Order system
assesses the market value of cheddar cheese for purposes
of setting mnimmmlKk prices.

Nor does | DFA or the many nenbers they have
di scussed this issue with see any indication that the CVE
woul d cease tradi ng 500-pound barrels sinply because they
were no longer included in the mlk pricing fornulas.

40- pound bl ocks and 500- pound barrels are

undoubt edly comodity products with different functions,
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and the failure to include both in the pricing fornmul as
woul d provide a distorted view of the commodity cheddar
mar ket .

40- pound bl ocks are typically sliced, diced,
shredded, or cut into smaller blocks and sold in its
current form while 500-pound barrels are typically
further processed to make processed cheese and ot her
cheese flavored products.

Critically, because 500-pound cheddar barrels are
further processed through nelting, they can be stored at
28, 29 degrees for up to 180 days for six nonths. Kroger
has had success with this nethod on 40-pound organic
cheddar bl ocks, but | do not believe the block aging is a
wi de industry practice of all tenperatures.

Thi s storage nethod has been an active part of
bl ock inventory managenent for about a decade -- excuse
nme, that should say barrel inventory managenent -- and has
been wi dely adopted by both manufacturers and buyers of
barrel cheddar. This process certainly allows 500-pound
barrels to successfully bal ance seasonal inventories and
provide a good market outlet for mlk going into barre
cheese.

This tool to bal ance cheese market and denmand
further supported by the fact that facilities that can
process 500-pound barrels tend to have nore avail abl e
capacity than 40-pound cheddar bl ock manufacturers and,

t hereby, nore readily serve the necessary outlets for

m |l k. These nmarket functions can only be captured by
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i ncl udi ng 500-pound barrels in the fornul as.

The CME itself has noted the differences between
t he usage of bl ock and barrels and how t he market pl ace for
one does not capture the market conditions affecting the
ot her.

"“Al t hough bl ocks and barrels are both cheddar
cheese products, their end uses are diverse. Typically,
manuf act urers use bl ock cheddar cheese for chunks, |oaves,
shreds, and snack-size natural cheeses, while barrels are
often consuned in the processed cheese category. The
different channels can create unique and often dissim|lar
demand for cycles and trends as well as seasonal
varieties.” Qoted from CVE Bl ock Cheese Futures - a New
Hedgi ng Tool, which is available online.

The assertion that all cheese other than cheddar
barrels are sold based on block prices is sinply not the
case. Even the witnesses for NWF are not consistent with
their estimates, ranging from75 to 90%

From ny personal experience, there is a grow ng
pi ece of the cheese nmarket that is not priced on either
bl ocks or barrels markets. Mre and nore small cheese
manuf acturers are turning to the NDPSR price as their base
for its sinplicity in hedging. Ohers are using the
Class Ill price for cheese val ue base because it
el i mnates whey price volatility in the Cass IIl price
for plants with limted opportunities for return on their
[iquid whey.

Sonme exporters are using the barrel price for

TALTY COURT REPORTERS, INC. 1987
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 05,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

setting export values in very conpetitive markets where
the block price sinply isn't conpetitive. Using the
barrel price for these products noves the mlk solids
overseas and away fromthe CME in either block or barrel
form

Agai nst this backdrop, elimnating 500-pound

barrels will reduce the efficiency of the ml|k order --

2023

efficacy of the mlk pricing formulas. |DFA does not take

the position because it results in any particul ar

advantage to processors. Wether the 40-pound bl ock price

is higher or lower than the 500-pound barrel price varies

fromyear to year, particularly when one adds $0.03 to the

barrel price as provided in the mlk order fornulas.

The follow ng chart shows the cheese price when
all cheese, i.e., 40-pound bl ocks and 500- pound barrels,
are included versus only 40-pound bl ocks are used. And
the chart bel ow conpares NDPSR nonthly bl ock price with a
wei ght ed average cheese price, which is where the cheese
for Federal Order pricing.

| f you go through the years: 2009, we had bl ocks
for $0.01 behind the wei ghted average; 2010, there a were
a penny; 2011, they were $0.02; 2012, they were a penny;
'13, '14, '15, they were a penny; '16, they were $0.02
bel ow, '17 was plus 2; "'18, plus 4; '19, plus 2; '20, the
year of the Food Box Program and COVID, plus 12; 2021
plus 6; and 2022, back to m nus . 1.

As shown, in nost years since 2009, only 40-pound

bl ocks woul d reduce the survey cheese price and,
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therefore, reduce mnimummlk prices to farners. Wile
that relationship shifted for a few years in 2017 to 2021
it shifted back in 2022. In any event, these shifts
reflect actual market conditions, and that is what product
pricing fornmul as are designed to do.

NMPF Proposal 3 should be rejected for the sane
reasons it was rejected by USDA in 2000 and 2008. The
barrel market is an inportant part of the supply demand
bal ance of the compbdity cheddar sector of the cheese
i ndustry and needs to remain part of the NDPSR nonthly
price.

Q M. Brown, as you were giving your testinony you
made one correction, and | want to just make sure that
everyone marks that on their copy of the Hearing Exhibit.

If we go to page 5, and go -- fromthe bottom go
up to the fourth line. It says -- the first words of that
sentence -- of that line are, "an active part of bl ock
i nvent ory managenent."

And did you say the word "bl ock"” instead should be

"barrel "?
A. Yes, that is correct. It should be barrel.
Q Ckay.

MR. ROSENBAUM  Your Honor, | tender the w tness
for cross-exam nation.
THE COURT: Cross aside from AMS? No one?
Pl ease.
CRCSS- EXAM NATI ON
111
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BY DR BQZI C

Q Good norni ng, M ke.

A. Good nor ni ng.

Q Not a high demand for cross this norning.

A Par don?

Q Not a high demand for cross-exam nation this
nor ni ng.

A. | figured this was com ng.

Q Can you -- if -- let's say that the Proposal 3 is
adopted and barrels are no longer priced in Cass Ill. In
your professional opinion, would that change how barrels
are priced? Wuld they be priced off bl ocks?

A. | don't think so. The reason is very sinple. It

is very much a cormodity market. Pricing historically has

been based on CM --

(Court Reporter clarification.)

THE WTNESS: Barrels are generally priced off the

CME barrel market. That market would not go away with the

adoption of this proposal.

My experience as a commodity buyer of cheese at
Kroger and selling cheese at Q anbia is that the nost
important thing with commodity often is point of
reference. And so if there's a barrel cheese CME narket,
ot her processors -- or other buyers are going to | ook at
that as the benchmark price for that product, and they
will not want to nove fromthat, their concern being if |
do go to blocks and that barrel still exists, ny

conpetitors are using that barrel narket, we won't have
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alignment in price. And certainly processed cheese is a
comodity just like barrels are and bl ocks are.

Q Thank you.

If -- if -- continuing with this thought
experiment. |If Proposal 3 is adopted and barrels are no
| onger part of the NDPSR, woul d you expect there to be a
consensus within the industry between processors,
cooperatives, and others, to request from CME to renove
the spot market for barrels?

A. No, | don't. | think there will be requests. |
don't think it wll be consensus.

Q And in your know edge of the history of CME, has
CME ever enacted a change w thout there being a consensus
in the industry?

A. It needs to be a very strong agreenent. | won't
say it's got to be 100% but it's got to be very high
before they are going to make a change, just because they
service -- they want to keep their custoner base as broad
as it can be, and if they have custoners that feel that
market is inportant, they are going to be reluctant to
renove it, whether it's -- it doesn't matter what the
product is, but certainly that would be true with barrels.

Q So let's change to a different thought experinent.
If 1'ma manager of a cooperative and | nake both bl ocks
and barrels, and barrels are no |onger part of NDPSR, but
they are still priced off -- they still have their own
price discovery, could you explain if there is -- how

adopti on of Proposal 3 could, or maybe coul d not, increase
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ny revenue as a cooperative?

A. Wel |, the challenge you have is there's about
130 billion pounds of mlk in this country used a year to
make cheese. That's assumng 11%vyield on all cheese
production, which | think is generous.

On Federal Orders last year, 81.8 billion pounds
wer e pool ed, which is about 63% As |ong as you have
unregul ated plants who have their own i ndependent mlk
pricing systens, for the nost part, they are going to do
what they need to do to nove cheese. And so, they wll
use -- if they can sell off of blocks -- | nean, everybody
I's opportunistic. They would |ove to be able to do that.
The reality is they need to nove product. They will price
it as it needs to be priced. And sone of those plants,
transportation-wise, we're at a bit of a di sadvant age,
which also tends to |l ead to sone discounts in price.

Q So, in other words -- and please correct ne if
this is not a fair restatenment of your words -- there is
really no clear and pl ausi bl e causal nmechani smthat would
make revenue fromselling barrels be higher if barrels are
not in NDPSR;, is that a fair statenent?

A That is -- that is -- in ny opinion, that is very
much the truth because of the traditional nechani smused
in just a conpetitive market.

Q So therefore, if -- if ny revenue -- again, as a
manager for a cooperative -- ny revenue for selling bl ocks
is still based on blocks, on -- on block in NDPSR or CME,

etcetera, and ny revenue on barrels is still based on
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primary discovery for barrels, would ny revenue actually
go up or not if Proposal 3 is adopted?

A. It -- it may or may not. In ny view, barrels
woul d be priced the way they are, so it's opportunistic

mar kets adjust. And | nean, nore supply in your pricing

mechani sm
Q So it will be driven -- so whether ny revenue goes
up or not will be driven by market supply and denmand

shocks, not by regul atory changes?

A. That's always the case with dairy from ny
experi ence.

Q Ri ght. Right.

So in your understanding of the industry, the

bl ock-barrel spread that started going -- you know, being
| ess stable in 2017, to what extent could we ascribe that
to the increase in barrel -produci ng capacity or -- in
2016, 20177

A. Certainly plays a role. The other thing that
plays a role is -- is, frankly, export market. And if you
have an export market for a certain product, | nentioned
in ny testinony, that those export prices, they don't
followup a lot. They can, but generally if you are going
to export, you need to cone up with a longer termprice.
You al so need to be able to nove product in the spot.
Because even though we all think of exports in three- to
six-nonth contracts, there's a fair anmount of that that
remai ns the spot market.

And so you are going to -- if you think -- if your
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pl ant can nmake nozzarella in barrels, |I'mgoing to nake
nozzarella as long as it's nore profitable, even if it
isn't the block price, because you cone from an
unregul ated market. At sone point, if barrels are better
off or there's sinply no outlet for that cheese, |'m going
to nove your barrels. |In other words, their balancing is
sonet hing their export trade.

Q Wuld it be fair to restate your statenent as the
overseas demand for our cheese export is nore price

el astic than donestic denand?

A. | -- I"mnot thinking of an economist. | think
it's very -- well, you just have so nmany nore players. So
it definitely -- it definitely noves around because you

have nore places to go for supply, generally and depends
on world production, but --

Q I n other words, whether we renove barrels fromthe
survey or not, that's not going to nake our nobzz exports
any nore guarant eed.

A No. That's correct.

Q And therefore, there m ght be periods when we are
| ess or nore conpetitive than our overseas conpetitors?

A Yes.

Q So if we renove barrels and -- fromthe NDPSR, and
our cheese exports are not |ess stable, how would -- what
woul d be -- would there be any change in how a rationa

exporter woul d manage their revenue in periods when they
are not conpetitive overseas with nbzz exports?

A. It's going to depend on a couple things. First of
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all, the conpetitive market which they are buying mlKk,
which in the -- in a lot of unregul ated narkets tends to
be -- well, obviously, they're a coormodity, but al so tends
to be a good m x of block and barrel cheddar, so there's a
good m x. That's one.

| think the other thing is, they are going to --
as long as they have m |k supply and they have flexibility
in how they price, because they do, they will flex to --
to basically keep their margins as consistent as they can.
And they will nove -- they will nove their pricing
regardl ess of what happens to Federal Orders. Wich
| eaves your barrel producers in Federal Orders, they could
be at a significant conpetitive disadvantage, and there's
a lot of those.

Q So and that flex between nozz and alternative
products has been traditionally between nozz and barrels;
Is that correct?

A. From ny understandi ng, yes. | nean, export
markets are relatively new There's been sone that have
been in it for along, long tine. And so | think there's
still learning going on. But, generally, | would say that
is the case.

Q Whul d renovi ng barrels from NDPSR change what a
rati onal owner of such a plant would do? Wuld they be
nore likely to flex fromexporting nozz to producing
bl ocks?

A. They could. It depends, again, what there's an

i mredi ate nmarket for, what they feel that they can sel
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t he easi est. | think it is -- and I'lI|l be honest, the
whey being white, that isn't worth as nuch as you al
think it is.

Q So -- but if they do flex from-- not to barrels
but to bl ocks, would that not then make the bl ock price

nore volatile than it is today?

A. Ch, absolutely. | nean, any time you have excess
product on the market, it's going to -- it's going to
affect that price, and it doesn't matter what you -- if

you' ve got ten |oads of blocks to sell or ten | oads of
barrels to sell, once already at not a particularly strong
demand market, but your normal market, of course it's
going to affect price.

Q And at | east for those producers that are not
hedged, and we know t hat nost of them are not hedged, how
woul d nore volatile block cheese -- if barrels are renoved
from NDPSR -- how would that inpact their pay price?

A. Well, it becones 100%the price for protein. And
so it could -- it could have a very large significant
inpact. Again, if that's, if processors went to bal ance
mar kets, and they will have sone incentive to do that.
Sonme of them-- obviously it would involve investnent.

And there's other ways to sell cheese, too, including,
particularly 640s, they are often at auctions because
there isn't a CVE nmarket for 640s.

Q Ckay.
A. There's still a step in that denmand for cheese and
that will put pressure on the CME price.
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Q Thank you.

Havi ng expl ored the export pathway, | want to
return briefly to the capacity increases. And if | am
summari zi ng your statenent correctly, you said that
increase in barrel capacity in 2016, 2018, played part of
the role in nore volatile spread.

To your know edge, are there any significant
expansi on projects right nowin the barrel nmaking
capacity?

A No. None that |I'm aware of.

Q Are there any significant projects -- cheese pl ant
expansions right now in the block capacity?

A Oh, several. You |look at Texas, Kansas, South
Dakot a year-round, right now currently being built, 10 and
12 mllion pounds of mlk a day, and that will grow with
time. Those are the big ones I can think of off the top
of ny head.

Q When do you anticipate that a npgjority of the
projects that are currently under construction would be
comm ssioned, the mlk would start flow ng?

A One already is. | would say all of themw thin
two years, maybe within a year and a hal f.

Q Wthin a year and a half.

So what could be the short-terminpact on
bl ock-barrel spread with the addition of all that new
bl ock capacity?

A Boy, do | have experience with that. Yes, it

wll affect -- it will affect barrels, too. And the
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reason is this: Wen you first start a plant, your cheese
isn't perfect, although, sone recent startups cane awful ly
cl ose, have gotten pretty good at it. As a result, you
have nore of f-grade cheese.

One thing you have to renenber when you nake
processed cheese, it isn't all barrels. Wen you are
running a cut-and-wap plant, 10 to 15% of your trim
which is basically to make the squares for bl ocks or
slices or whatever it nmaybe, ends up we call it in the
cooker. It ends up being sold to sonmeone for processed
cheese. That price is a barrel base price, even though
t hey bought the cheese on bl ock.

And that market will depend on the availability
and demand. |If you have a new plant that's having trouble
with sone off-grade cheese, they will sell to that
processi ng manufacturer, generally at barrel base price or
worse, and that will put pressure on that market. But,
again, it's sinply supply and denmand. You have added
capacity to the business.

And we don't -- at this point, | don't see a | ot
of restrictionin -- any interest in restricting the
grow h of those plants. W across the country have been
dunping m | k because there wasn't enough capacity.

Q Wuld it be fair to say that the bl ock-barre
mar ket could get inverted in 2025 as a result of new bl ock
capacity?

A. It has before when we've had expansions, yes, it

coul d.
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Q And if that does happen, would dairy farners, at
| east in 2025, be better off if the Proposal 3 is rejected
or adopted?

A. They woul d be worse off that year. And | guess
t he whol e point, there's two demand markets. They are
di fferent products. They both can play roles in
bal ancing. They both can be stored successfully. And so
it really depends on, A where the capacity is and where
the mlk is or being made. You are not going to have
pl ants say, oh, barrels are stronger, I'mgoing to put in
a barrel line this year. It doesn't happen. But we do
have plants already with that flexibility to nove back and
forth. They are fairly large.

Q Wuld it be fair to say that there's nore
flexibility in the industry today than -- than there was
in 2017 when the spread first started becom ng volatile?

A. Yes, because -- there's been several plants that
have expanded, so they could do both bl ock or barrel
dependi ng on the market conditions.

Q And if there's nore flexibility today, what woul d
be the inpact on how long |ived the shocks of the

bl ock-barrel spread are going forward versus |ast few

years?

A. Ch, we're already planning -- you can see it
al ready. You can see where capacity is going. | nean,
the industry will respond to that -- to that mx. And |

don't necessarily see barrel plants closing, but I

certainly -- | certainly see block plants expandi ng
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because, you know, that is the market they are chasing.
After the last few years it made sense. Think about ' 16,
*17, before that, as far as revenue, it was kind of
neutral, so it didn't nmake so nmuch difference. Now, of
course, it does.

Q So would it be fair to conclude then that the
vol atility of the bl ock-barrel spread will be addressed
t hrough the free market devel opnents in sonme cases?

A. Absolutely. Particularly if you consider that,
you know, basically 15 billion pounds of mlk a year are
going to cheese plants that's not regulated in price.

Q And then the last point, | think, for your -- your
answers, previous testinonies from other persons indicated
t hat sone bl ock cheese is excluded for a variety of
reasons. Could you speak to what percent in your
pr of essi onal opinion of barrel cheese is excluded from
NDPSR and for what reasons?

A. | can't -- | can tell you the why, exact if it's
science, | can't tell you. |It's obviously |less. Probably
as a percentage of barrel production, two to three tinmes
nore on the total production.

The main thing | see in barrels, if it's a
flavored barrel, for exanple, if you make processed Sw ss
cheese, you are buying a barrel with cheese culture init,
and so it's going to be -- it's going to be priced -- |
mean, it's going to be priced -- not viewed by USDA as a
standard cheddar barrel, which it shouldn't be, although

t he process is the sane.
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O her than age, when you are naki ng processed
cheese, the functionality of barrels changes with age. |
gave the exanple of they are strong after six nonths now,
and that's fairly comon practice. Part of -- part of the
strategy behind that is that if you keep it for six nonths
at that very low tenperature, it wll go to kind of a
nmedium as far as flavor profile, and it is perfectly
neutral in processed cheese.

Because when you are maki ng processed cheese, you
want a mx. | nmean, | have heard nore than once at
Kroger, the processed cheese plant, which is in Rochester,
M nnesota, saying, we are getting too nuch of this kind,
we need nore of that, to get our proper mXx.

And so to get the right functionality, flavor
profile, binding, you want both very fresh cheese and sone
ol der cheese. In nmy experience selling barrel cheese,
there was a renarkabl e anmount, from ny persona
experience, that was sold | ess than four days old. It was
basically put into a barrel and shi pped to a processing
plant. So it wasn't recorded.

DR. BQZIC. Those are all the questions | have.
Thank you very nuch.

THE COURT: Anyone el se before we get to AMS?

Yes, Ms. Hancock.

CROSS- EXAM NATI ON
BY Ms. HANCOCK:
Q Good norni ng, M. Brown.
A. Good nor ni ng.
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Q | want to chat about a couple of the things that
you tal k about in your testinony in Exhibit 127.

So help me put this into context. In 2000, where
were you enpl oyed?

A. In 2000, | was enployed by National All-Jersey.

Q And in 2008, where were you enpl oyed?

A G anbi a.

Q And on page 2 of your testinony, you say, "The
orders since 2000 have in step one" -- this is referring
to your calculation -- "have in step one relied upon the
wei ghted average of the U S. average price for 40-pound
bl ock cheddar cheese and the U. S. average price for the
500- pound barrel cheese (38% noisture)."

"' mwondering if you recall what the percentage in
2000 was of the total surveyed anount representing the
barrel market?

A. | don't, year by year. | do not. It tends to run
ei t her side of 50.

Q Ckay. Was that in the case in 20007

A. | believe it was, but | can't say for sure. |I'm

not going to vouch for that.

Q Ckay.
A Yeah.
Q And -- so you don't know how it conpares to what

t he percentages are today?
A No. | really only |look back as far as 2008 or '09.
After -- after the last change is where | did ny

eval uati on on.
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Q And do you know if the block -- the total volune
of bl ock cheddar has increased since 2000?

A. Ch, | think all has. But blocks, yes, certainly

have.

Q Ckay. Do you think it's doubl ed?

A. | think it's possible, but I'mnot going to say.
Again, | don't -- | don't have that in front of ne.

Q Fairly close to doubling at |east?

A |"mnot going to say that. | just don't know.

Q Ckay.

A Yeah.

Q If it had doubl ed, would renoving the barrel

sanpling size fromthe total volunme sanpled cause you as
much concern, if the total volune being sanpled today for
just block would be the sane or close to the sane vol une
as bei ng sanpled in 20007

A. | think -- not necessarily, and this is why.
Because both markets reflect supply and demand for
comodi ty product, which is cheddar. And so absolute
pounds isn't the whole -- isn't the whole story. Wen you
have nore barrels exchanged on the CMVE, for exanple, and
t hey have been fairly strong over the |last few years, it's
sinply that there is -- there are nore barrels avail abl e.
That has been what's been elected to neet the market. You
can go back to 2021. Barrels were tight. MIlk was tight.
And that's -- that's one of the things it reflects.

So those barrels play a role in reflecting the

overall balance as for cheddar. The bl ock mar ket al one
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doesn't do that. Blocks -- we had sone conversation here
earlier, we had a barrel manufacturer that does a | ot of
specialty barrels, and they are very, very good at it.
They are probably not your typical commodity barre

manuf acturer who is going to, you know, nake -- nake
barrels to demand, but also, if they have extra mlk, then
they have to process it. They will make barrels or bl ocks
dependi ng what they have a market for. And if they don't
have a market for blocks, they are going to nake barrels,
which is an overall expression of supply and denmand for
cheese -- cheddar cheese.

Q Ckay. And | think you said that they are both
necessary for balancing the market. |Is that in part of
your --

A. Ch, yeah, it depends on what the capacity --
what's available. 1In fact, it was said earlier, | think
it was Christian, nonfat dry mlk is still, and butter are
probably the preferred products for bal ancing the market,
but cheese does, to sone extent, primarily because that's
what the capacity is available that's what you are going
to do with it.

Q And is it your opinion that barrel and bl ock
products are interchangeabl e?

A. No. They are not.

Q Ckay. You don't believe that they are
i nt er changeabl e?

A. | know they are not, with a couple of exceptions.

Curds, which are very fresh -- they like 'em squeaky --

TALTY COURT REPORTERS, INC. 2004

taltys.com - 408.244.1900

Sept enber 05, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS

Sept enber 05, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

and you w ||
And,

fairly small

shred. agai n, for

Q And f or
cheese manufactured by IDFA i s barrel
A | do not.
Q s it about 11%
A | have no idea.
Q Is that in the right
A | don't know.
Q Ckay.
A | know -- |

producti on of cheddar. |
menber shi p,
Q Ckay.
A W have two --
processors, and they easily

barrel s, bl ocks, barrel s
Q Ckay.

t hen that woul d

or
So let's say

producti on,

producti on or other cheese production,

cheese production?

A Not
producti on.
demand for everything. |
the last few years, it's --

and so those markets becone

| ot of nobzzarella in ny career at

TALTY COURT REPORTERS, INC.

i mredi at e use,

portion of them |

don't

three --

necessarily higher
You got to renenber,

nean,

see sone barrels that are processed for

al though it's a

bel i eve.

| DFA, do you know what percentage of the

producti on?

range?

know barrels are roughly a third of

know whet her in their own

what that percent woul d be.

three | arge barrel
can make barrels -- only
and anot her kind of cheese.

if it was a third of the

mean that 66% woul d be cheddar
a higher price
price, but different cheese
there's a supply and

if you |l ook at nozzarella
there's been a | ot of grow h,
conpetitive. Having bought a

Kroger and wat chi ng what

2005
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happened, those market dynam cs changed. That's why, for
exanple, you need to really survey a market al nost nonthly
to get a good feel for what the -- what the relative
market is for conmodities other than cheddar.

Q You cite on page 4 of your testinony an excer pt
fromthe 2008 hearing; is that right?

A Yes.

Q And -- and you cite this for the proposition that
USDA had consi dered renoval of barrels and decided not to
renove themfromthe surveyed prices?

A That is correct.

Q And | want to | ook at the |anguage -- well, first

off, were you involved in that hearing?

A. Ch, God, yes. |'mold.

Q Ckay. It's -- |1 wasn't trying to suggest that.
But --

A. No, actually, just for -- for full disclosure, |

started out the hearing working for Darigold, ended up
wor ki ng for 3 anbia, so --

Q Ckay.

A Didn't change positions but changed -- changed
enpl oyer.

Q Ckay. So that's hel pful.

So -- so you started off by working for Darigol d.

And that's NDA?

A. Yes. NDA owns Darigold, that's correct.

Q Ckay. And NDA was one of the proponents of barrel

elimnation for that hearing, weren't they?
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A. Yes. But we didn't testify on it.

Q Right. And that was going to be ny next question
So NDA along with DFA were both supporters of barrel
elimnation, at least in initiating the proposal for that
hearing; is that right?

A Yeah. Again, a long tinme ago from what |
recollect. (Qbviously, there was a proposal, so we nust
have, yes.

Q Yeah. And then when the hearing was underway,
nei t her DFA nor NDA, which is who you were working for,
offered any testinony in support of that barrel
el i m nation?

A. What | renmenber, yes, that's correct.

Q But there were sone people who testified in
opposition to renoving barrels at that hearing; is that
right?

A That woul d be true.

Q And then based on the totality of that record, the
USDA noted all of those facts, that even though there had
been proponents of it, they offered no testinony in
support ?

A Yes. They did.

Q And you read that in the hearing decision as well,
in the paragraph that i nmmedi ately precedes the one that
you quot ed?

A Yes.

Q And then when we get to this quoted paragraph, the

USDA actual ly notes the inportance of the protein price
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bei ng representative of the whole cheese market; is that

right?
A Yes.
Q In fact --
A Yes.
Q -- they note it nultiple tines in this one

par agr aph, don't they?
A Yes.
Q And they don't just note it, but they actually

said that it needs to be reasonably representative of the

mar ket for cheese; is that right?

A Yes. But what's reasonabl e?

Q Well, they are not saying that it has to be
reasonable. They are saying it needs to be reasonably

representati ve.

2023

A. Yes. But what does reasonably representative nean

what you have two products, when you have two different

ways a nmarket can be bal anced, and either product can play

that role? So | don't think that nmeans percent of cheese.

It nmeans what's the -- what's the effect they are having

on keeping that overall market bal ance.

Q And because no one put in any evidence in support

of it, they didn't have any data in that hearing to

suggest that it was not reasonably representative; is that

fair?

A Fromny recoll ection, NDA didn't have, | want to

say -- we didn't think we had a strong argunent.

Q Ckay. And even if we look at the chart that you
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have put together on page 7 -- actually, we don't have
that informati on on the chart that you have on page 7,

right, because it starts in 20097

A. Yes, that's correct.
Q Ckay.
A It started -- started post -- last tinme we changed

pricing is when | started doing this.

Q But you are --

A So --

Q You are famliar with the nunbers before 2009 as
well, aren't you?

A. Yeah, but | don't have themin front of ne. But
reasonably so, yes.

Q Ckay. Were you here for M. Hanson's testinony?

A Yes.

Q And | think his witten statenent was in
Exhi bit 117.

Do you recall that?

A | do, but | don't renmenber the table.

Q Ckay. And his -- his Table 4 had the bl ock and
barrel spread on the actual nunbers of what the spread was
for each year

Do you recall that?

A | do.

Q Did you |l ook at his nunbers to see if any of those
were incorrect?

A | did not. But did he include -- did he add $0.03
to the barrels would be nmy only question off the top of ny
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head.

Q Ckay.

A W didn't | ook at those because these are
different -- because this is actually the NDPSR reported
price for pricing mlk in blocks. It isn't block versus
barrels. So the differences will be roughly half.

Q Ckay. And in 2008, I'Il represent to you, his --

his chart reveals that the spread was zero.
Does that sound right?

A. That's certainly possible, yes.

Q Ckay. And, in fact, even in 2006, the spread was
zero as well.

Does that sound about right?

A. It could be. | nean, nost years until '17 we
didn't start seeing particularly large fluctuations.

Q And historically, up until 2017, there hadn't been
a whole lot of volatility in the difference between
cheddar and barrels, had there?

A. Best of ny know edge, that is true.

Q And do you know what happened in 2017 to initiate
the volatility that we have seen since then?

A. Well, we have had -- certainly we've had sone
expansi on of plants. Exports is becom ng a bigger, bigger
part of sales, which are volatile. So -- so you had sone
issues wwth that. And because the spread had been so
small until then, there wasn't -- there was actually still
incentive to put in barrel capacity, whether it is a

barrel-only plant, which | can't think of any that had --
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well, there was one in Wsconsin that did in recent years

That was before that.

But it was having that flexibility, that capacity

2023

to -- to neet a need. In a lot of cases it is just if you

are -- if you are a cheese manufacturer, and sonebody

| oves your bl ocks, and you think you can sell thembarrels

as well, you may put in the capacity to do that. It's a
response -- it was a response to what was viewed as nar ket
demand.

Q Ckay. And when you tal ked about that flexibility,

it's true that there are plants that built in sone
flexibility into their processing capabilities; is that
fair?

A That is true.

Q And oftentines that was taking a barrel plant and

all ow ng capacity to produce bl ock cheddar?

A. Yeah. It went both directions, actually.

Q Ckay. \Which way was nore common since 20177

A Since '17, barrels to bl ocks --

Q Ckay.

A -- | would say for sure, especially in the |ast

three or four years.

Q And that's in part based on that volatility and
response to that volatility?

A It's market signal. Yes, | would believe that
woul d be true. It just nmakes busi ness sense that they
woul d want to do that.

Q Ckay. Are you aware of any plants that went the
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ot her direction?

A. | know one added barrel capacity as part of an
expansi on, yes. | know another one that added barre
capacity as part of an expansion, too.

Q Ckay.

A Of the top of ny head. I'mjust trying to -- in
ny head. But, yeah, two.

Q And then the overwhelmng majority is that it went
t he other direction?

It went to bl ocks, yes.

Can we | ook for a second at your table on page 77

> O >

Yes.

Q And | just want to make sure | understand what's
in the colums here. Can you walk us through those
col ums?

A Certainly. First -- first colum is the 52-week
aver age bl ock-barrel price, and, again, the resources
here, it comes from-- froma -- | nmean, it cones from
dai ry products.

Second, is the NDPSR bl ock price, which was a
price they reported for blocks only. The bl ock-barrel
price includes a $0.03 adjustnent on barrels, so it's the
one that was used to determne the protein price.

Third colum is the bl ocks versus that weighted
average. And so, as you can see, nost years it was fairly
close to zero for a few years, and it obviously got
hi gher.

And then the last columm is the percentage of the
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reported product that was bl ocks.

Q Ckay. So when you have the wei ghted average in
t he block -- you have the bl ock versus wei ghted average in
that fourth -- in the fourth colum over, what is -- is it
t hat you wei ghted there?

A The wei ghted average is the NDPSR wei ghted average
price. So it is block mnus the price used to deterni ne
the Class IIl protein price.

Q Ckay. So you just took -- you just took the

second -- or the third colum and subtracted it fromthe
second?

A | took the second -- | took the second col um and
subtract from-- yeah, third -- | guess you're calling

years, yes. The block m nus the weighted average, that's
correct.

Q " m picturing the Excel spreadsheet and just
counti ng over.

A. | just wish it was this small. Got a |lot of stuff
init. This is ny doodle spreadsheet.

Q Ckay. So you took -- you just took the colum
titled "NDPSR Bl ock Price" and subtracted it fromthe
"NDPSR Wi ght ed Average"?

A That is correct.

Q Ckay. So not the actual spread between bl ock and
barrels, right?

A That is correct.

Q And oftentines, if you are just | ooking at the

actual spread, it is nore significant, especially when you
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are looking at the years 2017 to the present?

A. It is. But this is the one that affects pricing
and orders and margi ns. Because you are going to pay on
t he NDPSR wei ght ed average, which is the nost inportant

price.

One thing 1'd also like to add, for the years '17

t hrough '21, particularly getting to 2021, we started

2023

having significant inflation in cost of manufacture. That

spread is an inplied -- basically increases your nmake if

you are a block guy. It increases -- decreases if you are

a barrel guy and hel ps sone stay in business.

| f you |l ook at what's been reported on financials
for 2022, they are a | ot weaker, and part of that reason
why is that that spread went away. It was no | onger
sonet hing that could hel p balance that. But for the
barrel guys, it was probably their best year in five or
six years, but not for the block guys.

So it does -- it does matter what that is, but it
al so depends -- it also goes the other way. | nean, it
wor ks both ways. And part of the -- part of the idea and
part of what we see -- | think what we're seeing in
response when we're seeing increasing block capacity,
peopl e see opportunity in that relative to barrels.

Bl ocks are what you export. W don't export a |ot of
barrels, if any, that I'mfamliar wth. And so, again,
the market is responding to demand versus capacity.

We have seen the sane thing in whey for years.
When you go back to 2005 to 2015, everybody put in WPCA
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capacity, so we had too nuch, and it took years for that
to kind of balance back as well.

Capacity is -- as you know, is a two- or
t hree-year process, so it doesn't follow markets directly.
| think we're seeing the signals are what they are. But |
also think, let's see what happens with bl ocks when we add
all this new capacity, and if that pulls some m |k out of
barrels, which it may or may not, what that does to that
bl ock-barrel spread. Because | think over tinme, if you
| ook at margins fromclients, they need to be relatively
consistent; otherwi se, one is going to grow and the other
one is not. And right now we're seeing that growh in
bl ocks. Particularly -- again, alot of it is areas that
either are unregul ated or tend not to be heavily
regul ated, | guess | would say, kind of a bal anci ng out of
t he orders.

Q And | think | heard you say in there that the
inflationary effect on block versus barrels is in part
what al |l owed sone of the barrel processors to be able to
stay in business when tines got tough?

A No. |It's actually the other way around.

Q The ot her way around?

A. Yeah. Bl ock guys did better when tinmes got tough
because -- keep in mnd, take 2021 -- and pardon ny
voice -- we have a $0.06 spread. What that neans,
basically, the USDA' s price they use for cheese, that
wei ght ed average price, was $0.06 bel ow the bl ock price,

whi ch nmeans that it priced used to price their product was
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bel ow that nmarket. But if you go to nost years on here,
it's the other way around. And so if you were a bl ock guy
in 2021 dealing with nakes that hadn't been updated since
2008, it look a little pressure off, but it put nore
pressure on barrel guys. But, again, you go back to
what's the market? It isn't blocks, it's both.

Q Do you know what percentage of the cheese market
is -- is priced off of NDPSR?

A. Of of NDPSR directly, it is nostly smaller
processors that do that. A lot of people use it with risk
managenent. I n ny experience, | have been able to buy
cheese in the past based off the NDPSR price. Cenerally
there's an adjustnent. You may pay a premumif people
think the spread is going to be wide, but it just nakes
forward val ue solution really sinple. And that's, by the
way, not only true with cheese, it's true with other
products as wel | .

Q So it's just a snaller percentage is that, for the
smal | er processors?

A. Well, if you ook at -- no -- well, yes and no.
Direct -- indirectly, yes. | nean, if you | ook at the
vol ume on the block narket, if that bl ock narket was used
to the extent that people mght think it would be, there
would be a lot nore value init. There's not. Wy?
Because they figured out ways to use the NDPSR price to
forward sell their cheese or forward buy their mlk. And
t he NDPSR price, of course, goes back to farmprice, so it

al so gives you a natural hedge at the farm side.
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If you -- if you take barrels out of that, it
becones, | would argue, |ess useful for a fair anount of
t he market.

G her things -- I'll go a step farther. Even

whey, if you are a snmall plant and you can't process your
own whey, sone of those price cheese off of Class ||
because the whey price gets blended into the cheese price
so that they don't have to worry about whey price
volatility. | bought cheese all of those ways: NDPSR,
Cass I, blocks, barrels.

Q And in 2022, your weighted bl ock -- your weighted
average versus bl ock has negative .01.

Do you see that?

A Yes.

Q But throughout the year in 2022, it was a pretty
vol atile year; is that fair to say?

A. Remar kably so. Particularly early fall it got
pretty tough for the block guys.

Q And so that weighted average that you have noted
there, it's not reflective of the volatility that actually
occurred in cal endar year 20227

A. It isn't, but that's true in a lot of years. This
is not the only time barrels have gone bel ow bl ocks --
nmean, barrels went above bl ocks. [It's happened before.
That's the fallacy of an average is it is a nonthly
nunber .

Q And then in 2023, did you -- have you cal cul ated

t he year-to-date wei ghted average?
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A. | have not.

Q It's much | arger again?

A. Yes, | would agree that that's the case. Wat the
nunber is, | don't want to specul ate because | don't have

it in front of ne.
Q And we're nine nonths in, so we know with sone

certainty that the spread should be much larger, again, in

two thousand -- or at the end of 2023 than what we saw in
20227
A | would say nine nonths in, your -- it's going --

your wei ghted average, probably, you're right, that that
woul d be the case. But |I'mnot going to speculate. |
have given up guessing the spreads. | have never been
able to forecast them |'ve tried forever.

Q And if you look forward into the future, can you
t hink of anything that is suggesting that the market w |l
not continue to remain as volatile as we have seen since
20177

A. Yes. The expansion of block capacity | think is
going to bring those prices back into alignment, just |ike
it did wth barrels in the past. | just don't see that
continuing, because if you're a barrel plant, you can't
operate at the current spread either, and so it noves back
and forth, which is the problemw th regul ated price,
that's why it is a m ninum

Sone people would say, well, let's just price off

of barrels because that is the market. And | woul d say,

no, it's blocks and barrels that are the narket.
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But you do need to consider both, because barrels
play an inportant role in balancing the market. | would
di sagree with sone of ny friends who have spoke before, it
does. And we have ways to keep them And we have ways to
use them And so that's what's happening. Again, that's
not -- 20 years ago, | would say no. Today? Absolutely.
There's mllions of pounds of barrels in storage now.

Q And when you say you di sagree with sone of your
friends who've said otherw se, that's because when we | ook
forward into the volatility of the nmarket, we're
specul ati ng?

A. Yeah. | nean, you just don't know, | nean,
they -- everybody's got a right to their opinion, but you
just -- you sinply don't know.

Q But it's fair to say that what we have seen from
2017 is somewhat of a demarcation |ine where the
volatility started and we haven't yet seen that settle
out ?

A You can't | ook at trends. You have to | ook at
capacities. And we are significantly grow ng bl ock
capacity, which | think is going to put pressure on that
mar ket again and bring things nore back into alignnent.

Q And - -

A. The other thing you got to renenber, 50 billion
pounds of mlk that goes into cheese plants isn't pool ed
on the Federal Order. Now, sone of that's pooled and
depool ed, sone of the it's never on the pool. And that --

that has a factor, because there are, to a great degree,
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particularly if you are in an unregul ated market and you
don't ever pool, your pricing doesn't reflect Federal
Order pricing, you are going to flex that pricing, which
means that the Federal Orders always have to keep that in
m nd and make sure that plants are wthin the Federal
Orders can remain conpetitive with that 50 billion pounds
of mlk that's being -- which makes about 55 billion
pounds -- mekes about 5.5 billion pounds of cheese, isn't
-- is going to inpact the market. Because you put people
at a conpetitive di sadvantage because those fol ks do flex
bet ween those markets, and their pricing, fromny
experience, reflects that m x.
|f you go -- you are going to put folks, in ny
m nd, whether block or barrel, when that market is the | ow
at a conpetitive disadvantage because they don't -- they
wi Il not have the flex that the folks in the unregul at ed
mar ket has.
The unregul ated market has grown significantly.

It didn't used to be this large. |If you | ook over tine
the ampunt Cass Il mlIk's pooled, it's changed sone, but
nothing |ike the cheese capacity has changed. W have
nore and nore cheese being produced in plants that either
the plants aren't regulated or the market is totally not
r egul at ed.

Q And when you tal k about | ooking at the capacity,
there's nore capacity in barrels than there is bl ock.

A. No, there's nore capacity in blocks. You nean --

you nmean, on the nmargin capacity or capacity overall?
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Q No. Capacity for production

A Oh, God, nowhere close. Blocks are at |east tw ce
as nmuch as barrels.

Q Capacity to increase production is greater in

barrels right now than it is for bl ocks?

A Yeah. It depends on the tine, but | would say
right now that -- that has been true. It also depends --
you got to | ook also at the locality. If you are -- |
nmean, sone markets will have bl ock capacity, sone wl
have barrel, some will have none. W |ook to the M dwest,

we've got mlk all summer and spring, not so nuch sumrer,
alot of it is lack of capacity. W had plants cl ose | ast
year because they couldn't nake noney and we coul d have
used themthis spring, but they weren't there.

So, again, | get back to that question, we need to
make sure those regul ated plants get conpetitive, because
particularly a | ot of your cheddars for aging, your
specialty kind of cheeses, they're all priced off of the
mar ket some way or shape or another. They -- they are
made in the Mdwest or the Northeast, nostly M dwest, and
we need to nmake sure those plants stay conpetitive because
they're an inportant part of the business.

And those specialty plants play a specifically
i nportant role because they tend to be small er because

demand is smaller, and we need to nmake sure that they can

be -- be conpetitive, because it is a conpetitive market

no matter what you buy. | don't care if I'm buying Col by

horns for a deli, which is the |ong tubes, or whether |I'm
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buyi ng, you know, what we call short hole, fresh cheddar
to put into a block. Those markets are all conpetitive,
and you al ways have nultiple people trying to just get

t hat mar ket

Q Ckay.

M5. HANCOCK: Thank you.

THE COURT: Any further questions not AMS?

AMB?

CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Well, |I'mshocked on this Tuesday norning no one
el se has questi ons.

Good nor ni ng.

A. Good norning. Wl cone back to Indiana.

Q Yeah. You too. Geat.

On page 2 into 3 of your statenent, you tal k about
t he vol ume of sales of both forns of cheddar cheese, and
you state that they remain robust. Maybe | got ny pages
wong. That's on page 4. Excuse ne. |I'mciting the
Wr ong page.

The size of the NDPSR vol unes that you cite, what
other information can you add to the record about sal es or
production of both fornms of cheddar production?

A. Well, they are both significantly higher than is
reported, and that's because there's a | ot of cheese
that's made outside the USDA requirenents for reporting.
More so with bl ocks than with barrels because | woul d say

bl ocks are nore apt to have a specific purpose. For
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exanpl e, cheddar for aging is a different product. It
tends to be a little lower in noisture, a little higher
fat, and so it often doesn't neet the spec, and it al so
tends to be older, obviously. But if the plant sells it,
an ol der age or not is another question, but obviously
keep it for a certain period of tine. |It's not a fresh
comodi ty cheddar, per se. Cheddar for aging, to ne, is
no different than a provolone as far as it's a special use
product, but there's a lot of that in the market.

To ne, as far as the sanple is pretty rigorous,
and quite honestly, until the NDPSR becane in place, |
can't renenber when AMS took over that survey and it
becane audited, they becane much better. | was working
for Ganbia at the tine that that happened. And, for
exanple, we were reporting white bl ocks. [|daho NASS
hadn't picked that up. You did. So, of course, we quit
reporting them

So |l think it's beconme a very -- because of the
audi ts, because of the nmeticul ousness of the records, |I'm
very confident that the right product is being reported.

The other thing is, is just even though it may be
a small portion of the market, statistically, if you have
a sanple size of billions of pounds of cheese, a total of
1.3 billion, that's a pretty amazi ng sanple size. And so
| think it does accurately reflect the mlk value of that
commodity based, like | said, off kind of base cheese.

Q Ckay. Thank you
On page 5 and that first full paragraph, this is
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your discussion about how the bl ocks and barrels are
traded on the CVME. And in your second sentence, and |'|
read it because | would like you to expand on that a
l[ittle bit nore: "It would nmake no sense for a product
Central to the commopdity cheese marketplace to be so
traded on the CVE cash exchange and yet not taken into
account when the Federal Order system assesses the market
val ue of cheddar cheese for the purposes setting m ni num
prices."

Al right. | was wondering if you could explain
on that because ny takeaway fromthat is it's your opinion
t hat Federal Order prices should -- or the survey should
only |l ook at those products that are traded on the CME

A. No. | think what I'msaying is just the opposite.

Q Ckay.

A. And that is, you think hard about having a product
on the CME that isn't part of pricing when it's got a
significant value like barrel cheddar does, because CME
trades commodities. | nmean, they're a little bit
di fferent specs than USDA, but it's essentially the sane.
And as a result, it's that coomodity nmarket that we --
everybody uses to market and sell products. |[If you pull
away fromthat and you keep that market there, as sizeable
as the barrel market is, | think you can end up with sone
real disruption between market values and -- and what the
regul ated m ni nrum val ue woul d be, for exanple, w th bl ocks
only.

And the reason | say that, is | feel very strongly
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as long as there's a CME barrel market, there's people who
are going to use it, because that is the benchmark for
barrel cheese, and it is a different market than bl ock.
It is not the sanme product. It's got a different function
as USDA spelled out very clearly in sone of your past
decisions. And so -- but it is a building block for
cheese. | nean, | think, in sum that's why it needs to
be consi dered.
| think you can have sone significant problens

wi th disruption, and plus the fact that the size of the
unregul ated nmarket's gotten so large that it's easier
to -- to see -- see dissimlarity in value of mlk for
cheese in unreqgul ated and regul ated nmarkets. Because
unregul ated markets generally take into account both
bl ocks and barrels, as USDA is now - -

Q So when you --

A. -- for reasons they're -- and that works for
hedgi ng, too, using both, because that -- that 50/50 gives
you a decent tool for hedging cheese, roughly 50/50 that
we have now i n bl ock-barrel.

Q Ckay. So just to keep everybody straight on the
type of markets we're tal king about. Wen you say
unregul ated markets, you nean not federally -- a Federal
O der nmarket --

A. Yeah. And they choose either to not be in the
order they are | ocated where there's isn't an order, yes.

Q Ckay. Ckay. So it's your contention, then, if

the barrel price is renoved fromthe cheese formula but
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the CME keeps the barrel market, that wll create sone
uni nt ended consequences?

A. Yeah. |[It's going to change the alignnent for that
comodi ty val ue of product. And, again, we know from past
history, it doesn't necessarily nean barrels are going to
be | ower or higher, but it just neans that that
relationship, in nmy opinion, is inportant because they
both reflect commodity markets.

Q Ckay.

A. W -- we -- unlike powder, we don't have just one
comodity market, we have two in cheddar.

Q So we have heard testinony |ast week and this
norni ng about -- and | think fromNational MIk w tnesses
tal ki ng about, yeah, there would be a transition if we
didn't collect and include barrel prices in the -- in the
survey for -- and there will be a transition for barrel
makers. But what |'m hearing fromyou is kind of the
sane, but yet the transition wouldn't eventually sort
itself out.

Does that nake sense?

A | think -- | don't think it will. I think it's
got to do wth total aggregate demand for commodity
cheddar, and you can't ignore one or the other. | nean, |
guess if you make barrels the |last few years, you'd say,
yeah, we should price only off of barrels. WlIl, |IDFA
doesn't think that's realistic. W think both surveys
make sense to provide sone bal ance.

But nmoving fromone to the other, | think with the
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anmount of unregul ated barrels that are made, or bl ocks as
far as that goes, and the -- the existence of the CMVE
barrel cash exchange -- in ny experience in the CVE, they
are very custonmer-driven. As long as custoners want that
market, it's going to stay there. And we all know what --
indairy, if we did sonething one way in 1958, we are
probably doing sonmething simlar nowif the index stil
exists, that's just how it works.

Q Very true.

So tal king about -- kind of on that |ine, but what
iIs the -- you know, tal king about what w |l happen to
barrel manufacturers versus bl ocks, you know, what's the
makeup of | DFA nmenbers that produce barrels? Do you know
t hat information?

A | don't. But we have, | think three, we have four
-- four barrel makers out of the eight or nine big ones
that are noted, we have four of them

Q Ckay. On the bottom of page 5 you tal k about
Kroger's ability to nmanage their barrel inventory.

But Kroger -- does Kroger purchase barrel s?

A Ch, yes.

Q And then manages that inventory?

A. W do. But others do it in a nuch bigger way than
we do. Kroger -- |I'll give you a little story. How we
| ear ned how 28-degree cheese works, what happens when you
have a six-nonth inventory of aged organi c cheddar which
costs you a small fortunate that hasn't noved as quick as

you thought it was going to? So we experinmented with
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that. That's nore than five years ago, | think, now.

And we di scovered what the barrel folks -- | found
out after we did that, we thought we were so smart, but
barrel people knew that a long tinme. |Is it just kind of
preserves that cheese, it doesn't -- it slows that change
in texture and flavor. So that was our experience.

Because we are a cut-and-wap, we generally for
our mature cheese, we have -- we have aged -- aged trim
We have fresh trim W have all kinds of trimthat we
use. But | also know that when we -- if we have an issue
wth profile, we could find -- we store them oursel ves,
but we could find four- or six-nonth-old barrels to give
us -- if we thought we were a little short on flavor on
our processed cheese, you could buy those.

Q Ckay.

A And there's people willing to do that. A lot of
that is broker-managed, but | believe a |ot of the
manuf acturers also do it as well.

Q Ckay. So in this paragraph, the takeaway is
barrel s can be nanaged as a way to bal ance i nventory or
surplus mlk, and that's why they should remain in the
survey, because they are a bal ancing --

A. They are.

Q -- product.

A They are, in fact, blocks. The trouble with
bl ocks is that, is the thing that keeping that flavor
profile.

Barrels, you actually have a little nore
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flexibility because you are going to put themin a cooker
we always call them but you are going to heat process it.
And one reason you don't have to do a coliformon a barrel
i s because you are going to cook it again when you are
buyi ng t hem

But those barrels need to -- they are going to --
they are going to function. Again, you are going to use
all fresh, as I nentioned earlier. At G anbia we had
custoners that wanted barrels that were three days old,
two days old. The custoner wanted barrels that were
40 days old, which is one of the reasons why the survey
doesn't cover all those cheeses.

Soit'sreally a mx. It's down to getting the
bl end that you want. And you di scover that you can get
t hat nedi um cheddar flavor out of a barrel aged six nonths
at 28, 29 degrees.

Q Ckay. On page 7 you neke the statenent,
"Eli m nati ng 500-pound barrels would reduce the efficacy
of the mlk order pricing fornulas."

| wonder if you could expand on that thought.

A | think it -- you know, as we all know, one of the
primary roles of Federal Orders is to keep marketing, in
this crazy world we're in, as orderly as you can. W al
know there's no perfect solution. But because bl ock
mar ket doesn't always reflect the supply and demand
bal ance, it wll -- it can overval ue cheese val ues to what
the true market is. So that's why having a conbination of

the two, in our mnd, nakes sense, because it's a nore
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fair representation of what the total market demand is.
Particularly, once we get Make Al |l owances hopeful |y
adj ust ed, dependi ng on what USDA decides to do, | think

that -- that becones all the nore inportant that you
can -- you include the entire narket.

Q In the chart on page 7 you listed a nonthly --
excuse me -- the yearly spreads, average spreads.

A That is correct.

Q But the testinony we have heard from previous

W t nesses seened to focus nore on the nonthly spreads and

be seen in the yearly averages.

So | was wondering if you could speak to that
problemthat National M|k w tnesses have di scussed.

A Vel l, anytinme you |l ook at nonthly versus year,
certainly an average al ways takes out sone of that. |If
you put standard deviations in, | guess it would give you
sone explanation. But if they do it nonth to nonth can
nmake a big difference either way. It's like the fall of
| ast year when barrels got so strong and a | ot of bl ock
guys got hung by their thunbs because of that difference
in price.

Well, there's been a lot of barrel guys hung by
their thunbs for several years now, particularly if
they're in a regul ated market, and there's a | ot of
M dwest barrel production. So it doesn't -- it doesn't
get away fromthat.

But pricing in general, if you include themin

the volatility and inpact fromthat, which obviously can't
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both, is going, to sone degree, soften that spread change
over tinme. But you got to expect the price is going to
change every nonth because -- well, take this year for
exanpl e, | ook where bl ocks were in June, | ook where they
are now. W got ourself right-sided, there was sone
cheese exported at those |ower prices, and we're back on
-- on purpose. Wether it's block or barrel, the market
needs to reflect that because it's a commodity and it
needs to reflect that short-term market for product, which
| would argue NDPSR, in ny personal opinion, does a

reasonably good job of doing.

Q So you don't find the nonthly volatility an issue?
A vell, I --
Q For your nenbers, | would say?
A. Not really, because that's how cheese is priced.
It can certainly make a difference. It isn't just cheese,

it's the sane with butter or whey or whatever the product
may be, in different types of whey products. It is, but
you can manage to an average better than you can nmanage to
one extrene or the other over tinme, because it's going to
aneliorate that variation in a way that | think is a good
thing. Because | don't think you can just say one market
or the other is the comodity market for cheese, because |
strongly believe they both are. And you have to have that
considered in the product price fornmul a.

Q There's been discussion on this topic about what
percentage of the market is priced off of barrels or on

bl ocks, etcetera.
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And if -- if USDA | ooked to keep barrels in the
survey, would you suggest, perhaps, a different weighting
t hat woul d be naybe nore risk representative of all cheese
produced, not just the cheese that's surveyed?

A Well, a couple things. First of all, the 91/9 is
not accurate because of -- | tal ked about earlier, there's
| ots of cheese being priced different ways and nore
flexible. Exports have becone a big part of our market.
That cheese is priced very differently fromcomodity --
or not even comodity but donestic use cheese because you
have to be able to neet in that world nmarket.

So you tell nme what's a good -- | nean, we've had
a range of 75 to 90 anong witnesses from-- fromthe
supporters of this proposal.

So -- and, again, | think what you are saying
there is because 90%is priced off of one, does that
really reflect the true supply and demand for that base
comodity, which is cheddar bl ocks and barrels? | would
argue it doesn't.

And | think the other thing -- and, again -- a |ot
of you probably knew Paul Christ. He always used to say,
"Be careful what you ask for, you mght get it." | think
that's what |'ve been thinking about with the bl ock

market. | truly believe that there will be nore incentive
to -- 1 think we risk alot nore -- as | nentioned earlier
to Marin -- a lot nore volatility in that block market if

the barrel market goes away as part of that safety val ve.

Personal opinion. But that's -- | personally believe that
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will be the case.

W have a | ot of unknowns here that we are al

speculating on. | don't think anyone can say with

certainty exactly what would happen. But we do know there

isrisk that it could be different than we think it's

goi ng to be.

Q Ckay. That led to ny second question, which is,

if barrel prices were renoved, what woul d you expect to be

t he consequence of that? You know, other w tnesses talked

about how eventually they woul d expect barrels to be
priced plus or mnus off the block market. And | just
wanted to see if you had an opinion. But what |'mtaking

fromyour |ast statenent was, you would expect even nore

volatility in the block price.

A Absolutely. | think you would. If nothing el se,
if you' ve got surplus barrels, instead of pricing off the
barrel market, you may say, |I'Il sell themto you at bl ock
m nus 15, because of that demand. Well, if neets your

spec or if USDA s spec indicates that, it's going to be
reported, and then it's 100% of the market. So it could
still have a very significant inpact on the market.

And | think any -- any change, whether it nekes

sense or -- well, they all can nake sense, | guess,
sone degree -- but in this case we have two commodity
mar kets. Ignoring one | think has sone significant

potenti al consequences --

Q Can you say -- | can't hear you through the mc.

A. |"msorry. M nouth is chal k.
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| think -- | think going to one or the other would
have serious consequences, that having the bl end nakes
good sense. | know -- | know Proposal 22 gives you
flexibility, which you may decide to do or not do. But we
woul d -- we would concur that both are an inportant part
of that commodity cheddar market, and they both need to be
part of the price.

Ch, by the way, we have no opinion on 22.

Q That's good to hear

A. Yeah. One less testinony | have to give.

Q So | had anot her question on infornmation regarding
the percent of the cheese market that uses barrel prices
versus bl ock prices, and you stated you didn't think the
75 or the 90% esti mates spoken earlier in this hearing --
t hank you, M. English -- was accurate.

But do you have any data on that?

A |"mnot -- | think 90 is inaccurate. |'m not
saying 75 is because | keep hearing it from brokers.
hear it from manufacturers. So maybe that's -- maybe
that's closer to what the real nunmber is. But we --
cheese pricing, particularly with risk managenent, has
gotten nmuch nore flexible, how people are willing to
mar ket product.

Part of the nmentality with risk managenent, it
isn't just basis off of the block market. It is the
price. If | want to be able to sell ny deli Col by at
price X, and | need this nmuch margin, | know what that

price is, whether it's based off of block or barrel or
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whatever it may be, as long as that price is fixed.

And that's what we're really seeing, fromny
experience, in risk managenent. And that's one of the
reasons | think the block market hasn't done as well as
peopl e thought it mght, the bl ock cheddar CVE narket, is
because t he conbi ned market does work. And then the other
thing is you have a natural seller on the back end because
farmers, that's what determnes their protein price and
their Class Ill price, so they, they're confortable with
that as well.

And it also ties into, of course, the Cass |1l
which is inportant, too, just fromthe standpoint that --
one of the beauties we have with -- CME has structured
their markets around Federal Order rules -- or Federal
Order pricing regulations in a way that makes hedging at a
very, very level of uncertainty or basis risk possible. |
t hi nk when you start changing -- make bi g changes, you
have to keep that in the back of your mind, is that going
to affect that ability to do that.

And | recognize cheddar is different, but | think
you have to recogni ze there's two comodity cheddar
products, there isn't just one.

Q And based on your expertise in the market, is
there ever a tinme where there's the -- for exanple, naybe
so much bl ock production that bl ocks are priced off
barrels at a discount or sonething like that or --

A. They are generally at a big discount, or you wl|l

see, particularly the 640s, because there's not a CME
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mar ket, you will see auctions. A buyer -- a manufacturer
may hol d an auction to sell 640s, and that price wll
bounce all over the place.

But in the case of Kroger, we tried to contract
all of our cheese. W had bal anci ng agreenents, plus or
m nus X percent in those contracts. So we weren't -- we
were rarely on that -- on that market. But at tinmes when
the markets get tight, you can be.

Q Ckay.

A. You know, as we all know, when cheese is |ong,
none of the regular buyers are buying, but that's why
cheese is long out there, demand has weakened a little bit
or exports have fallen off.

Q If -- if -- if Proposal 3 is adopted, how do you
think that will inpact barrel makers? | nean, right now,
their price reflects part of what the barrel market is,
and if Proposal 3 is adopted, it won't reflect their
barrel price at all. | nean, howw Il that inpact thenf

A. Well, the thing to renenber, again, is you
probably have 30 mllion pounds of mlk a day that
could -- excuse nme -- 20 to 30 mllion pounds of mlk a
day that could go into barrels that's not regulated. And
because of that, you can't assune that that barrel narket
is going to just fall along with the bl ocks, because that
cheese is still going to get nade if that's -- if the mlKk
is there, and that's what they have capacity for. And
that's why | think they will conme along. As long as

there's a balancing role, particularly for exports, |
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think with barrels, that will not -- that will not solve
itself. Because if you are an unregul ated market, and

t hose nmarkets generally have growth in production even

t hough they are not regulated. There's going to be |arger
and | ower cost producers. They can continue to flourish
just fine with that market.

You know, if you could get CME to testify and say,
we'll get rid of it, then | think you have a little bit
different question. But we don't see that and we don't
expect that would happen. | think everyone's talked to
them about it, and it's all about if there's a customer
need, they will keep that nmarket. And at this point, |
have no reason to think that woul d change.

Q So you woul d expect then just that mlk going into
barrels -- well, alot of it's currently not pool ed, as
you tal k about, going into the unregul ated market. Maybe
nore of that mlIk won't be pooled either if they won't be
able to pay the Cass IIl price?

A. Well, that may well be the case -- yes, | think
that could very well be the case. And over tine they can
make, you know, investnents in their plant. But that's
true. W're talking about Class | price surface here in a
little bit, and it's really the sane question. Changes
i ke that, necessary or not, they do reflect relative
conpetitive position. And today in cheese, unlike
20 years ago or, | guess now 23 with Federal Order Reform
we have a |lot nore unregulated mlk, so that has a bigger

i npact on the market than it would have had in the past.
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Q O your barrel makers that are nenbers of | DFA, do
you know if they have -- they purchase pool mlk?

A. One does. Let nme think. One does pretty nuch al
the time; one does a good share of the tine; the other two
are in unregul ated nmarkets.

M5. TAYLOR  Ckay.

CROSS- EXAM NATI ON
BY MR W LSON:
Q Good norni ng, M ke.

Good nor ni ng.
M. Brown.
| won't know who | amif you call nme M. Brown.
Todd W son, USDA

So we heard some testinony earlier about going

A
Q
A
Q

back into tinme, so to speak. And I knowit's difficult,
but | just wondered if you had a thought on -- we have
heard from sonme of the recent testinonies that in 2022,
maybe there was an estinmate of 9% barrel manufactured in
t he cheese category.

How -- obviously, cheese has grown exponentially
since 2000. Do you have an idea of what that percentage

was back t hen?

A | don't.
Q Ckay.
A. | wish I had put a table sonmewhere, but | didn't.

| don't have it in front of ne.
MR. WLSON:. Thank you very nmuch. That's all
had.
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M5. TAYLOR: That's it from AMS. Thank you.
THE COURT: M. Rosenbaum
REDI RECT EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.

My first question is one | neglected to ask | ast
time you were on the stand, which is to provide your
address for the record.

A. 1250 H Street, Washi ngton DC.
Q Thank you.

Ckay. So right -- if | understood your testinony,
right now, there is a trenmendous anount of barrel cheese
that is made outside -- in the United States, outside the
Federal Order system correct?

A That is correct.
Q And do barrel nmanufacturers within the Federal
Order system have to be able to conpete with those barrel

manuf acturers --

A Ch --

Q -- outside the Federal Order systenf
A. Yes, they do.

Q Ckay. And --

A. Regar dl ess of the cheese they do.

Q Okay. And right now, if you're in the Federal
Order system the mninum-- start that question again.
| f you are a barrel manufacturer within the

Federal Order systemtoday, the mninmumprice of your mlKk
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Is set by starting wwth roughly a 50/50 bl end between the
price of barrel cheese and the price of block cheese,
correct?

A That is correct.

Q Ckay. And Proposal 3, which we're here
di scussing, would elimnate the use of the barrel cheese
to set that, correct?

A. That is al so correct.

Q And if that were to be done in a tinme period when
the block price is materially higher than the barrel
price, that would raise the mninmumprice of the mlk for

the barrel manufacturers within the Federal Order system

correct?
A | f bl ocks are higher, it would raise the price --
Q Ckay. And what --
A -- in the market.

Q And what -- so what would that do to the
conpetitive rel ationshi p between bl ock manufacturers
within the Federal Order system and those outside the
Federal Order systenf

A On blocks? It would -- it would --
Q |"msorry, did | say --
A. You neant barrels -- you neant bl ocks.
Q No, | neant barrel. |'msorry.
A Yeah, barrels.
Q Well, let ne ask it again if | asked it wong.
What -- what would renoval of the barrels fromthe

price formula have on the conpetitive relationship between
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barrel manufacturers wthin the Federal Order system

versus barrel manufacturers outside the Federal O der

syst enf?
A. Barrel manufacturers outside of the system can
adjust their pricing to neet the value -- basically the

mar ket val ue of the products that they make. They aren't
tied to a Federal Order price. So if you have a
wi despread or barrel-block spread that's different or

their capacity within the systemisn't, you know, the

2023

roughly 50/50, they can and they do adjust for that. They

| ook at real val ue.
In a lot of cases, those prices are actually

publ i shed, but they have a -- they have a formula that's

al so published so their producers know how their price is

calculated. But it wll use the proportion of blocks and

barrels nore in line with what the plants actually

manuf acture rather than the Federal Order pricing.

Q Ckay. And what is the inpact on the ability of a

barrel manufacturer within the Federal Order systemto
conpet e agai nst a barrel manufacturer outside the Federal
O der system if the mnimumprice of mlk is raised for
the barrel manufacturer in the Federal O der systenf

A It makes it nmuch nore difficult for themto
conpet e because they have a m ninumprice that doesn't
reflect the value of the products that they sell.

Q The m ninmum price exceeds --

A Yes.

Q -- the value of the product that they sell; is
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that right?
A That is correct.
Q Ckay.
MR. ROSENBAUM That's all | have, your Honor. |
woul d nove the adm ssion of Hearing Exhibit 127.
THE COURT: (Objections?
Exhibit 127 is admtted into the record.
(Thereafter, Exhibit Nunber 127 was received
into evidence.)
THE COURT: Ckay. You nmay step down, M. Brown.
MR ROSENBAUM  Your Honor, if we could -- if this

woul d be a good tine for a norning break. M. Brown is

actually also going to be the next witness on a different

proposal, and | think we --

anyway.

enough?

9: 55,

W t ness

back.

THE WTNESS:. | need water.
THE COURT: Yes. WMake sure M. Brown is hydrated,

And, yes, let's have a break. |s ten mnutes

THE WTNESS: Yes, that would be fine.
THE COURT: (Ckay. Let's cone back at five of,

(Wher eupon, a break was taken.)
THE COURT: Let's conme to order.

Yes, M. Rosenbaum | guess we won't swear this
i n again.
You are still under oath, M. Brown. Wl cone

THE W TNESS: Sur e.
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MR. ROSENBAUM St eve Rosenbaum for the
| nternational Dairy Foods Association. W're now going to
have testinony regardi ng | DFA Exhibit 33, which | would
ask be marked with the next Hearing Exhibit nunmber, which
| believe is 128.

THE COURT: Yes. So narked.

(Thereafter, Exhibit Nunmber 128 was narked

for identification.)

MR. ROSENBAUM And | will give your Honor a copy.

THE COURT: | have it.

DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q So, M. Brown, is what's been marked as Heari ng

Exhi bit 128, your testinony regarding Proposal 6, the

proposal that would add nozzarella cheese to the product

surveys used to establish mninmumdass Il prices?
A Yes.
Q Ckay. And it's arelatively short statenent, so |

woul d ask that you read that into the record, please.

THE COURT: | just had a quick thought. | neant
to do this with the earlier witnesses. |If we know of
corrections, it mght be easier to find those if we
brought themout at first. | don't know that anyone does
in a particular time. | don't mind later. | was just
thinking, if I were witing the decision it would be
easier for ne to find any corrections.

MR. ROSENBAUM  Your Honor, to be honest, the

correction that M. Brown found in his last testinony, |
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believe that was found as he was reading his testinony,

SO --

THE WTNESS: That is correct.

MR. ROSENBAUM But | agree, if we are aware of an
error or mstake -- mstake in advance -- we wll |et

everyone know.

THE COURT: Thank you. W have all been there.

M. Brown.

THE W TNESS: Thank you

This testinony is submtted on behalf of the
I nternational Dairy Foods Association (IDFA) wth respect
to Proposal 6. This Proposal would add nozzarella cheese
to the product surveys used to establish mninumd ass ||
prices.

USDA has consistently rejected including cheeses
ot her than cheddar, and specifically nozzarella, in the
price surveys used to establish the protein value that is
included in setting mninmumCass Il prices.

When USDA in 1999 used notice and coment
rul emaking to carry out Congress' nandate to consolidate
the existing Federal Orders and consider order reforns, it
noted that several "comrenters argued that all varieties
of cheese should be included in the NASS price survey to
assure that all cheese value is captured.” MIKk in the
New Engl and and Ot her Marketing Areas; Decision on
Proposed Anendnents to Marketing Agreenents and to Orders,
fromApril 1999.

(Court Reporter clarification.)
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THE W TNESS: However, USDA concluded that it was
unwor kabl e to have a systemthat tried to contour m ni num
mlk prices to reflect the uni que conpositions of each
Cass Il product. USDA instead adopted a systemt hat
cal cul ated a m ni mum price based on cheddar, which would
"enabl e handlers to adjust prices paid to producers to
account for the additional value above the m ni num Federal
Order prices.”

In so doing, USDA enphasized that the m nimum m |k
price being established for each comodity (cheese,
butter, and nonfat dry m Ik, and whey) needed to be the
mar ket -cl earing price for that commodity:

"This pricing plan [being adopted by USDA] wil |
all ow the market-clearing price |level of each of these
manuf act ured products to be achi eved i ndependent of the
ot her products. As a result, dairy farnmers will be paid a
price which is nore representative of the |evel at which
the market values their mlk in its different uses. The
i nportance of using mninmumprices that are
mar ket -cl earing for mlk used to nmake cheese and
butter/nonfat dry mlk cannot be overstated. The prices
for mlk used in these products nust reflect supply and
demand and nust not exceed a | evel that would require
handl ers to pay nore for mlk than needed to clear the
mar ket and nmake a profit."

As USDA further explained when it |ater considered
addi tional mlk order anmendnents in 2000, the problens

wi th included other types of cheeses in setting mninmm
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prices are that (a) the resulting product price would not
be representative of the value of any particul ar product,
and (b) the Make Al owance deducted fromthat product
price in order to establish mninumdCoass Il mlk prices
woul d not be reflective of the cost of processing that
cheese, because Make Al |l owance data relied upon to set
mnimummlk prices relates solely to cheddar cheese.

As USDA explicated in rejecting such an approach:
"Several witnesses testified that types of cheeses ot her
t han cheddar shoul d be included in the NASS (sic) survey
as a nore conprehensive basis for identifying a cheese
price, although such a proposal was not included in the
hearing notice. The cheddar cheese included in the NASS
survey neets certain standard criteria that nakes prices
for the reported cheese sales conparable. |If the survey
i ncl uded ot her descriptions of cheddar and ot her types of
cheese, such as nozzarella, it would not be possible to
consider the reported price as representative of the val ue
of any particular product. Further, the manufacturing
costs surveyed are, to a great extent, limted to the
costs of processing cheddar cheese.”

Al l these USDA conclusions renmain valid today,
with respect to both the criteria for inclusion in the
price survey and the existence of costs of manufacture.

Criteria for inclusion:

USDA has established very specific criteria for
cheese to be included in the average price survey used to

set mnimummIlk prices. For Class |Ill, the survey covers
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(i) the National Dairy Products Sal es Report, or NDPSR, of
prices paid for 40-pound bl ock cheddar cheese; and (ii)
the NDPSR for prices paid for 500-pound barrel cheddar
cheese at 38% noi st ure.

To be included in these Sal es Reports, cheddar
cheese nust neet various criteria, including age (no | ess
t han four days or nore than 30 days on date of sale);
color (wthin a specified color range for 40-pound bl ocks;
white for 500-pound barrels); and noisture content (no
nore than 37. 7% noi sture for 500-pound barrels).

No sim |l ar USDA report exists for nozzarella
cheese. Furthernore, the commerci al npzzarell a cheese
mar ket contains very wide variability in the rel evant
criteria.

For exanple, the FDA standard of identity
regul ati ons provide for four different variants of
nozzarella cheese, with widely varying fat and noi sture
paraneters, as found in the Code of Regul ations: One,
nozzarella, mninmm45% and 52 to 60% noi st ur e;
| ow- noi sture nozzarella, mninmm45%fat and 45 to 52%
noi sture; part-skimnozzarella, 30 to 45%fat and 52 to
60% noi sture; and | ow noi sture part-ski mnozzarella, 30 to
45% fat and 45 to 52% noi st ure.

In short, it would likely be inpossible to sel ect
a suite of criteria for inclusion of nozzarella in a
pricing survey that woul d adequately represent the market
val ue of the nozzarella cheese as a whol e.

Met hod and cost of manuf act ure:
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Even if pricing information for nozzarella were
obt ai nabl e, no reported survey data includes the cost of
maki ng nozzarella cheese. No party to this hearing has
purported to provide such survey data for the record.

Thus, even if one were sonehow to develop a reportable

2023

price of nozzarella cheese, one would still have to use as

t he Make Al |l owance the cost of maki ng cheddar cheese.
But given that the mninmumprices for Cass |11l

mlk is the selling price of the finished product m nus

the cost to nmake the product, basing the finished product

price on the price of both cheddar cheese and nozzarell a,

whi | e basing the Make Al |l owance solely on the cost of

maki ng cheddar cheese, would be a conplete m snatch.
This is especially true because the two cheeses

are quite different in content and nethod of producti on.

Cheddar must contain no |ess than 50% m | k fat by wei ght

of the solids and a maxi num 39% noi sture with no m ni mum

according to FDA Regul ation 21 CFR
By contrast, the mnimumm |k fat content of

nozzarella cheese is 45% by wei ght of solids, and the

nmoi sture content is nore than 52% but not nore than 60% of

wei ght .

These differences in content necessarily make the

products heterogeneous and |lacking the simlarities

sufficient to include both in the same pricing formula.

These differences are the result in material differences

in the costs to manufacture, which foreclose as a

practical matter deriving a uniformcost of manufacture
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that could be utilized in a product pricing fornula.

That heterogeneity is exacerbated by the
di vergence between the manufacturing steps used in cheddar
versus nozzarella production. Cheddar cheese is subject
to specific mandatory manufacturing steps:

" [Cows mlk or another specified dairy
i ngredi ent] may be warned, treated with hydrogen
per oxi de/ cat al ase, and is subjected to the action of a
| actic acid-producing bacterial culture. One or nore of
[ specified] clotting enzynes specified is added to the
dairy ingredients to a semsolid mass. The nmass is so
cut, stirred, and heated with continued stirring, as to
pronote and regul ate the separation of whey and curd. The
whey is drained off, and the curd is matted into a
cohesive mass. This nmass is cut into slabs, which are so
pil ed and handl ed as to pronote the drai nage of whey and
t he devel opnent of acidity. The slabs are then cut into
pi eces, which may be rinsed by sprinkling or pouring water
over them wth free and conti nuous drai nage; but the
duration of such rinsing is so limted that only the whey
on the surface of such pieces is renoved. The curd is
salted, stirred, further drained, and pressed into forns.
One or nore of the other [specified] optional ingredients
may be added during the procedure.”

Mozzarella cheese is subject to a different
specific required manufacturing steps:

"[Cow's m |k or another specified dairy

ingredient] is warned to approxi mately 88 degrees
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Farenheit and subjected to the action of a lactic

aci d- produci ng bacterial culture. One or nore of the

[ specified] clotting enzynmes is added to set the dairy
ingredients to a semsolid mass. The mass is cut, and it
may be stirred to facilitate the separation of whey from
the curd. The whey is drained, and the curd may be washed
with cold water and the water drained off. The curd nay
be collected in bundles for further drainage and for
ripening. The curd may be iced, it nmay be held under
refrigeration, and it nay be permtted to warmto room
tenperature and ripen further. The curd may be cut. It
is imersed in hot water or heated wth steam and kneaded
and stretched until snooth and free of lunps. It is then
cut and nol ded. The nolded curd is firnmed by imrersion in
cold water and drained. One or nore [other specified]
optional ingredients may be added during the procedure.”

These differences in content and processing (e.g.,
t he washi ng, kneadi ng, stretching, and nolding for
nozzarel |l a, but not cheddar) are necessarily reflected in
the use of different and additional equipnent.

Accordingly, the cost of making cheddar is quite
different than the cost of making nozzarella. One could
not reliably use the forner as a proxy for the cost of the
| atter for purposes of setting mnimummlKk prices.

Yet the cost data for doing sonething el se does
not currently exist within USDA or this hearing record,
and even if it did, calculating and applying different

Make Al l owances within the sanme product category woul d
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unduly conplicate the effort to set mninmnummIl Kk prices,
especially given the differences in the various categories
of nozzarell a.

Mozzarel |l a | acks market-clearing capacity:

Mozzarella is made further unsuitable because it
cannot establish an effective market-clearing price. As
not ed, USDA has itself enphasized that "the inportance of
using mninmum prices that are market-clearing for mlk
used to nake cheese and butter/nonfat dry m |k cannot be
overstated,"” and that "prices for mlk used in these
products nust reflect supply and demand, and nust not
exceed a |l evel that would require handlers to pay nore for
m |k than needed to clear the market and neke a profit."

It is cheddar, not nozzarella, which can serve
this market-clearing function for cheese:

(1) Cheddar is the true comodity cheese product,
usable both in its owm formand as a conponent of
processed cheeses. Mbzzarella is not.

(2) Cheddar is routinely traded in bulk form
(40- pound bl ocks or 500-pound barrels) that neet the
National Dairy Products Sal es Report requirenents. Bulk
cheddar is routinely sold to other conpanies that either
shred or cut themor performfurther processing to create
addi ti onal cheese products. Mdzzarella, by contrast, is
often nade and sold to the specific specifications of
specific custoners. | aminfornmed that a single
nozzarel |l a conpany may have hundreds of different product

codes for its nozzarella products.
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(3) Both cheddar variants (40-pound bl ocks or
500- pound barrels) are traded on the CMVE, and thus subject
to easy price-discovery and strai ghtforward hedgi ng.
Mozzarella is not so traded or directly hedgeabl e.

(4) Last, but certainly not |east, cheddar is the
cheese nore often produced to clear the market of surplus
m |k, given that cheddar is readily storable for extended
peri ods, and the processor can nmake bul k cheddar products
using surplus mlk with reasonabl e confidence that it wll
be able to find a buyer while the cheese is still
sal eable. That confidence is bolstered by the fact that
standard cheddar cheese can be sold to a variety of
conpanies that will use bulk cheese nmaking in a variety of
food products. By contrast, nost nozzarella is stored in
refrigerated form and by conparison, has a |imted shelf
life, and once produced encounters fewer potential
out| et s.

O her issues:

Proponents have argued that a recent USDA food
procurenent solicitation resulted in nozzarella being
delivered at an average price per pound of $3.6445, as
conpared to an AMS survey price of cheddar of |ess than
$1.50 per pound. Proponent infer that they are m ssing
out when the minimumm Ik prices are based on cheddar
rat her than nozzarella. This is not a proper concl usion
to reach.

Sone of that price difference reflects the cost

di fferences based on differences in the equi pnent used and
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t he net hods enpl oyed to nake nozzarella versus cheddar, as
| have already discussed. Furthernore, the USDA
solicitation to which Proponents refer entailed the

pur chase of one-ounce nozzarella string sticks, 360 to a
box, to nore than a dozen cities throughout the United
States. (A copy of the solicitation appears as Hearing
Exhi bit 95.)

Thus, as conpared to the AMS reported price for
cheddar cheese, which is an FOB plant price for bulk
cheese in either 40-pound bl ocks or 500-pound barrels, the
USDA solicitation was for nozzarella cheese that: (a) had
been shaped into strings, which is itself an equi pnent
speci fic and | abori ous undertaking; (b) cut into one-ounce
pi eces; (c) packaged and | abel ed individually; (d)
packaged 360 to a box; and (e) delivered by the seller in
hundreds of boxes to 36 different |ocations ranging from
Al abama to California, and from M nnesota to Texas. The
sales price information i s not conparabl e.

For these reasons, nozzarella cheese should not be
i ncluded in the product price surveys used to establish
mninmumC ass |1l prices.

MR. ROSENBAUM  Your Honor, M. Brown is tendered
for cross-exam nation.

THE COURT: Cross, anyone but AMS?

CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIKk Producers.

Good norni ng, M. Brown.
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A. Good norni ng.

Q Could I ask you a few questions about a statenent
or a couple of statenents on page 2, please?

A Ckay.

Q |'"'mlooking at the first sentence in your
paragraph that begins "as USDA further explained."

Where you have the parenthetical (a), "the
resulting product price would not be representative of the
val ue of any particular product.” Can you expand on that
alittle bit nore for us?

A. Yes. | think -- | think -- the price wouldn't
reflect what we think of as the base comodity product.
So -- and since there's so many -- agai n, dependi ng how
you survey it, there's so many different prices for
nozzarella, that how do you pick what the reference price
i S.

So specifically the nozzarella, probably nore than
any other cheese, there's just so, so many different both
packaging forns as well as processing -- content and
processing. So it's just sinply not a standard cheese per
se. We all think it is when we think of nozzarella, but
manuf acturers will tell you how many different varieties
they make. A lot of that's due to food service, and
di fferent conpani es have different demands for
per f or mance.

Q Wuld it be possible to construct a nethod to
survey sone subset of nobzzarella production so that you

woul d be able to achieve a representative product price?
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A. | don't make it. | just know there's a | ot of
them M question would be, what woul d the val ue be, what
woul d the standard be that woul d gi ve you adequate val ue
to be a surveyable product. | just sinply don't know.

Q And we really don't have that information today,
do we?

A. No, we don't.

Q So what is -- what is the particular product that
USDA does utilize in establishing the protein price used
in Class I117?

A. They use cheddar cheese, and butter indirectly.

Q Ckay. As to the cheddar cheese, though, there's
been a | ot of testinony about whether 40-pound bl ocks and
500- pound barrels are the sanme product or the sane
commodi ty.

And am | correct that earlier this norning your
testi nony was that they are absolutely not the sane
comodi ty?

A. That is correct. They performdifferent functions
even though they are both based ingredients.

Q Soif -- if I look at what you have at
parenthetical (a), it says that "the resulting product
price" -- if you use nozzarella -- "would not be
representative of the value of any particul ar product.”

How do we reconcile that with the fact that we
have two absolutely distinct conmmodities in 40-pound
bl ocks and 500- pound barrels, and we're trying to achi eve

a single price of a particular product?
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A. Well, again, | cone back -- so maybe it's not
clear -- is specifically with nozzarella, there's just so
many, many different products, how would you pick one, and
t hen you' d al so, of course, have to have manufacturing
cost surveys. | don't agree -- and if it's worded in a
way that's not understood, that isn't clear -- | certainly
don't believe that there's one cormmodity cheddar, there's
two commodity cheddar products, and they do perform
di fferent functions, although they are nade --
manuf actured the sane way, basically.

Q You say here, this is "as USDA further explained."

So is (a), is that your words or is that USDA s
wor ds?

A. Their words are below. So I honestly -- does --

if they were USDA's words, there would be a reference. |

assune this is a sunmation of their -- of their later
conment s.
Q Isn't the alternative explanation that barrels

were included nmerely to be a synthetic price for 40-pound
bl ocks?

A No. They are a different product, but they are
both commodi ty- based products used. | don't believe that
barrels are a synthetic price for anything. They are
t heir own market.

Q Thank you

On page 7 | had a few questions there. Wth your
first full bullet point, you wite: "Mzzarella is not so

traded or directly hedgeable."
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What do you nean by "directly hedgeabl e"?

A. You can't -- you can't -- there isn't a --
nozzarella is a different conposition. | nean, it's
usual ly priced off of blocks. It can be priced off of
ot her products, other -- in other futures nmarkets. But

2023

because of its conposition, it has nore noisture, |less fat

relative to protein in the cheese. It isn't -- if you

| ook at the ingredient cost of nozzarella, it is different

than it is for cheddar. People still do it. Again, the
key is you | ook at your plant margin.

When you nmake nozzarella, you really have two
choices: You either sell off creamor you bring in skim
solids, whether it's ultra-filtered, whether -- we can't

bring themin unfiltered if they are on site, but nonfat

dry mlk or condensed mlk, to use up that fat within your

cheese. Your decision to do that is going to depend on
the relative value of those solids versus solids that are
inthe Cass Ill mlk. So there is definitely a
di fference.

However, like with all cheeses, there's no

hedgi ng -- again, get back to the point. Hedging isn't

only about basis versus a block or a barrel, it's about is

it a price that works for you in the market, is it a price

that a plant can pay to producers, transfer in a price for

m |k that that producer gets paid accordingly, and as a
result, NDPSR cheese futures remains the cheese of choice
for nost hedging, which is evident in the vol une of

trades. Open interest is so much higher.
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So you nmake -- you nmake it work. There is no
perfect. W get -- we get lazy in dairy because we have
t hese wonderful cash settle contracts based on announced
regul ated prices. But the reality is those are m ni mum
prices, and different cheeses require -- maybe -- maybe it
is a fat bal ance, maybe it's noisture, whatever it nmay be,
so none of themperfectly align with the futures. But it
wor ks wel | enough that you can -- you can hedge with it
and you make it work. Sonme adjust for fat, sone don't,
fromny experience on nozzarella. But nbst nozzarella is
priced basically off the cheese narket.

Q For the nozzarella manufacturer, on its input
side, they can effectively hedge purchasing derivatives
using the Cass Ill price nonfat dry m |k, other
i ngredients, correct?

A. Yes, that's true. And butter. But, yes, that's

correct.

Q And on the -- for the custonmer of a nozzarella
manuf acturer, | believe there's been testinony that --
that a mpjority of -- not all, but a magjority of

nozzarella is priced off of the block market.

A | woul d expect that's true. | don't personally
know that, but | have no reason to doubt it.

Q Ckay. And if that were the case, the purchaser of
nozzarella would be able to effectively hedge using the
40- pound bl ock price?

A Yes. O depending on his pricing formula off the

sane conbi nation, that would be -- as those trades get a

2023
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little nore -- if they are nore conplicated than that, |
mean, you have got plenty of folks that are willing to
provi de an over-the-counter product that neets that exact
spec that you want.

Q So even in the absence of a direct nozzarella
contract, there are tools available so that both the
manuf acturer and the custoner can hedge their risk?

A They can hedge their risk. But that doesn't --
that's, again, reflecting the supply and demand for the
cheddar nmarket, because those prices are based off the
cheddar market.

Q Just to clarify a couple nore points on pages 6
and 7, if | could.

The first bullet point, you wite: "Cheddar is
the true commodity cheese product, usable both in its own
formand as a conponent of processed cheeses.™

| recall some testinony during the hearing that
processed cheeses do use nozzarella in instances, and |
don't --

A. That -- that would -- that would probably be true.
| don't personally -- personally not aware of it. But |
woul dn't argue if others have understanding of that that |
don't have.

Q Under st andi ng, of course, cheddar is the
predom nant ingredient there, but nozzarella can be used
i n processed cheese, right?

A. | would expect -- | don't personally know that,

but | have no reason to argue with someone who believes it
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does, because | just don't know.

Q Ckay. And then the last bulleted point, back over
on page 7, it reads: "Last but certainly not |east,
cheddar is the cheese nore often produced to clear the
mar ket of surplus mlk."

May | infer fromthat that there are instances and
mar ket s where nozzarella production can be used to clear
t he market of surplus mlKk?

A. Any product can be used to clear the market as
| ong as you know you can hold it, you have a buyer
sonewhere, whether it's export or otherwi se. Cheddar is
t he easi est because if you are naking 40-pound bl ocks or
barrels, you always -- if it neets spec, you can al ways
sell on the CME. You can't do that with anything el se.

So it is a-- there is an auction where you can sell that
cheese that's traded every day. And you don't have that
wi th nozzarell a.

Q But when we are going to clear the market of
surplus m |k, depending on plant capacity, depending on
where the mlk is |ocated, depending where the plants are
| ocated, it could be cheddar, it could be nozzarella, it
could be blocks or barrels, it could be powder, it could
be butter, it could be any of those products, correct?

A That is true. And this should have said, "Cheddar
is the cheese nore often produced.” | nean, | would -- ny

under st andi ng, butter and powder are probably used nore in

t he bal ance markets than cheese is overall. The nature
of -- they store better.
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MR MLTNER Thank you. That's all | had.
THE COURT: Further cross by anyone but AMS?
AMS, back to you. |I'msurprised too.

M5. TAYLOR. Maybe we're all just trying to be
efficient this week.
THE COURT: | think everyone's always tri ed.
THE WTNESS: They're recovering fromthat
mar vel ous t hree-day weekend.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good norni ng again
A. Good norni ng.
Q | actually think nost of ny questions have been
answer ed by sone questions you got there.
| did -- on page 3 you cite the standard of
identity for nozzarella. [I'mecurious if you know when
we -- when peopl e tal k about nozzarella production, is
there a production that happens that people off the cuff
say is nozzarella but m ght not neet that standard of
identity?
A Well, | can't speak for food service, but for
retail nost nozzarella is | ow noisture, part skim
Q Ckay.
A. VWhich | think is the fourth standard of identity,

Q Ckay.
A Part of it, again, with nozzarella, when we talk

about it, is just the nyriad of ways it can be packaged.
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You buy the totes. You buy the six-pound | oaves. You buy
it lots of different ways.

And | know from ny experience for -- for a
cut-and-wap at Kroger, we used totes, but that was us.
And | know we coul d have bought it six ways to Sunday, the
sane cheese, different ways. |It's dependi ng how our plant
was set up to use it.

Q Ckay. So is totes what you would consider a bul k
comodi ty package size for nozzarella?

A. Probably as cl ose as anything, but |I'mnot sure
how much of the market it takes up. Certainly in our
personal case it was, yes.

Q Ckay. And since |'mnot deep in know edge on the

nozzarel |l a market, how nmuch does -- how big is a tote?
A. You can ask the nozzarella people who testify
later. | honestly don't know because | -- the bids were

al ways priced per pound, so | don't know what the
delivered to it woul d be.
Q Ckay. But there will be sone nobzzarella w tnesses

testifying later?

A | expect so, yes.
Q Ckay. Thank you
M5. TAYLOR: | think that's all AMS has. Thank

you.
THE COURT: Redirect?
MR. ROSENBAUM  Your Honor, | would nove the
adm ssion of Hearing Exhibit 128.
THE COURT: Any objections?
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Exhibit 128 is entered into the record.

(Thereafter, Exhibit Nunber 128 was received

i nto evidence.)

THE COURT: Thank you, M. Brown.

THE WTNESS: Thank you.

THE COURT: You may step down, | think.

M5. TAYLOR  Yes, your Honor. | think Roger Cryan
is going to testify on behalf of American Farm Bureau
Federati on next.

THE COURT: Raise your right hand.

ROGER CRYAN,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: You may conti nue.

DR. CRYAN. | beg your pardon?

THE COURT: You may continue -- or start, | guess.

DR. CRYAN. Thank you, sir.

THE COURT: Yes.

DR CRYAN: | have testified earlier in the
heari ng.

THE COURT: | renenber you.

DR. CRYAN. My nanme is Roger Cryan with the
Anerican Farm Bureau Federation. R - OGER CRY-AN
My address is 600 Maryl and Avenue Sout hwest, Suite 1000W
t hat woul d be care of Anmerican Farm Bureau Federati on,
Washi ngt on DC 20024.

And | wll read ny testinony submtted, and then

"1l have sone additional remarks, based |largely on
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previous testinony in the hearing.

THE COURT: Yes. Can we rely on this witness's
previous testinony for his background credential s?

MR, H LL: Yes, your Honor.

THE COURT: Well, that's a consent in the room
Thank you.

DR. CRYAN. Thank you.

THE COURT: You may proceed.

DR. CRYAN. Thank you.

The Anmerican Farm Bureau Federation has nearly
6 mllion nenbers in all 50 states and Puerto Ri co,
i ncl udi ng many t housands of cooperative and i ndependent
dairy farnmers. Al of these dairy farnmers are indirectly
or (nostly) directly affected by the pricing provisions of
the Federal M1k Marketing O ders.

And | w il skip the rest of this introductory

section, which is repeated in ny -- will be repeated in ny
testinmony, my witten testinony, for each -- each proposal
that we come up to support or represent -- or each

category, that is, each category.
| am-- in this case, | am-- | have a statenent
t hat covers Category 2, the survey commodity products, and
it includes Farm Bureau's response to Proposal 3 nade by
National M Ik and our presentation of Proposals 4 and 5,
whi ch we submtted -- which were submtted by Farm Bureau.
THE COURT: If you'll forgive ne, we haven't
mar ked your statenent.
DR CRYANN. Oh, I"'msorry. M statenent is --
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THE COURT: AFBF-2 --

DR CRYAN:. AFBF- 2.

THE COURT: -- will be marked as exhibit for
identification 129.

(Thereafter, Exhibit Nunmber 129 was marked

for identification.)

DR. CRYAN. Thank you, your Honor.

THE COURT: Yes.

DR. CRYAN. M response to Proposal 3, which is
the National M|k Producers Federation's proposal to drop
barrel cheese fromthe Cass IlIl conponent and price
cal cul ati ons.

The Anmerican Farm Bureau supports this proposal as
witten.

As NWPF outlines in its proposal, barrel cheese
represents roughly 50% of the volune in the National Dairy
Product Sales Report but is used to set prices for only
about 10% of cheese in the U S. narket. Price divergence
bet ween bl ock and barrel prices now creates a "cheddar"”
cheese price for use in the formulas that is not
representative of the value of 90% of cheese. W expect
that the elimnation of the barrel price fromthe survey
will contribute to an even greater reliance on bl ock
prices in the US. cheese narket, further reinforcing the
bl ock price as the appropriate foundation for the
Class Ill protein and skimm |k price.

And for what it's worth, Farm Bureau al so supports

the elimnation of the barrel -- the barrel spot market in
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t he CME.

Barrel s should be dropped fromthe survey whet her
or not the 640-pound bl ock -- whether or not 640-pound
bl ocks are added per Proposal 4.

And then the fine detail of Proposal 3, | think
National MIlk wll cover it in quite -- in detail in
vol une.

So Proposal 4: The Anmerican Farm Bureau
Feder ati on proposes that 640-pound bl ocks be added to the
National Dairy Products Sales Report, to the cheddar
cheese price calculation, and to the Class IIl protein
cal cul ati on.

This proposal is consistent with dropping barrels
fromthe survey, per Proposal 3 by the National MIKk
Producers Federation, but does not depend upon that
neasur e.

As NMPF has indicated in that proposal, barrel
cheese represents roughly 50% of the volume in the
National Dairy Product Sales Report but is used to set
prices for only about 10% of cheese in the U S. nmarket.
Price divergence between bl ock and barrel prices now
creates a "cheddar" cheese price for use in the formulas
that is not representative of the value of 90% of cheese.

Addi ng 640- pound bl ocks to the survey woul d expand
t he vol unme and enphasi ze bl ocks generally; however, it
woul d al so nove the bal ance of bl ocks and barrels cl oser
(but not close) to the actual nmarket mx in the event that

USDA deci ded not to renove barrels fromthe survey. No
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price adjustnent is necessary to integrate these |arger
bl ocks into the survey, as every indication we have is
that the two sizes are roughly interchangeable in price,
use, and storage.

There has been a pronounced shift from 40-pound
bl ocks to 640-pound bl ocks in the marketplace. Adding
640- pound bl ocks woul d provi de a deeper volune to the
survey i medi ately and woul d avoid the need for a hearing
in the future sinply to address the further dw ndling of
40- pound bl ock vol une.

As NVPF outlines in its proposal, barrel cheese
represents roughly 50% of the volune in the NDPSR but is
used to set prices for only about 10% of cheese in the
U S. market.

Ckay. | won't say that a third tine.

| npact: We expect that the addition of 640-pound
bl ocks to the survey will strengthen price discovery,
avoid the potential for block manufacturers to switch
bet ween sizes to avoid and re-enter the price survey, and
avoid a possible crisis of dwmndling small blocks in the
future. That is, a large and reliable survey volune wll
hel p avoi d sone sources of disorderly marketing. A deeper
survey will provide a stronger foundation for the
Class Ill protein and skimm |k price.

And | anguage is set out that would add the
640- pound bl ock to the products included in the survey.

And we identify sources for anecdotal evidence

that there's a gromh in 640-pound bl ock producti on,
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including an article fromthe Paynesville website,
Paynesville, Mnnesota's website indicating AMPI's new
pl ant woul d expand production by 50,000 pounds of cheese a
day in barrels and 640- pound bl ocks.

That the d anbia plant in dovis, New Mxico,
opened in 2006 and 2009 and that bl ocks of cheddar
wei ghing up to 640 pounds are produced in that facility,
and |l ays out the idea that many custoners have requested
640- pound bl ocks as they |lower waste to nmake it easier to
create exact weight packages for supernmarket custoners.
That's from Food Processi ng Technol ogy Magazi ne, an
article about Sout hwest cheese.

Anot her citation indicates that the M dwest
Wey -- | think that's the nane, M dwest \Wey Conpany --
found -- they opened a 375,000-foot -- square foot dairy
facility, receives 8 mllion pounds of raw m |k a day, and
produces 850, 000 pounds in 40- and 640-pound bl ocks. And
t hat was opened in 2020, from Pro Food Worl d.

And then there's also an itemon H | mar Cheese and
their plant in Dalhart and -- their plants in Hlmar and
Dal hart that produce 40-pound bl ocks and 640- pound bl ocks

of a variety of products. And that was from Farm Progress

Magazi ne.

And finally, sonething fromMCT Dairies, which is
an anal yst outfit, laying out that -- well, this is an
opinion on their part: "Adding 640-pound bl ocks to the

NDPSR survey woul d be a good first step towards

recalibrating the weight given to barrels, and it would
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better reflect commercial activity."”

For Proposal Nunber 5: The Anerican Farm Bureau
Federati on proposes addi ng unsalted butter to the
butterfat and protein cal cul ation.

The growi ng vol unme of unsalted butter production
and use in the U S. market has neant that salted only
butter price collection in the National Dairy Products
Sal es Report survey increasingly underrepresents the val ue
of US butter. At the time that the butter price survey
was devel oped by the National Agricultural Statistics
Service in 1999, it was done in support of Federal MKk
Mar keting Order reform per the preanble to the
reconmended decision for order reform but there is no
rul emaki ng — by AMS or NASS — to establish the logic for
excl udi ng unsalted butter. Later regulations in 2008 and
2012 did not address this decision either.

And | have citations on the -- in the witten
t esti nony.

The NDPSR col l ects prices only for salted 80%  f at
butter in 25-kilo and 68-pound boxes. This only captures
a small and declining share of U S. butter production.
Based on a conparison of the NDPSR totals for a 52-week
year and NASS dairy products annual reporting, butter in
t he NDPSR survey has fallen from 16% of total butter
production (in the original NASS survey) to 10.9%in 2013
and 9.4%in 2022, in the current AVS survey.

We have every reason to believe that this trend

will continue without the addition of unsalted butter.
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The rest of the world produces and consunes primarily
unsalted butter, and growi ng vol unmes of commodity unsalted
butter are being used by Anerican bakers and confectioners
and is being sold in the regional market.

Al t hough unsalted butter was produced in small
gquantities in the U S at the tinme of Federal Order
Reform its share of U S. production and sal es has grown
very substantially since then and is projected to continue
growing. The result of this growh is that a substanti al
vol unme of comodity butter is not included in an NDPSR
survey and is increasingly underrepresented.

Wi | e producing and distributing unsalted butter
was once nore difficult and expensive for butter plants,
and butter was typically salted to allow for extended
storage, U. S. butter nmakers are increasingly offering
unsal ted butter to donestic and overseas custoners,
mat chi ng the European conventi on.

As a result, the definition of butter in the
current data collection is outdated. The continued
specification of salted butter in the CVME Goup butter
mar ket specification is based on old technol ogy; it may
still be a reasonable standard in order to assure a
uni form product for that market, but it is unnecessarily
restrictive for the purposes of the NDPSR survey, just as
the CME Group spot exchange specifications for cheddar
cheese calls for 40-pound bl ocks but is used to price
640- pound bl ocks as wel .

USDA butter grading data should and wil|
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denonstrate growh in demand and production of unsalted
butter. In addition, U 'S. butter exports have grown from
about 2,000 nmetric tons in 2000 to over 65,000 netric tons
in 2022, alnost entirely supplied with unsalted butter.

And | cite the USDA website cited.

| ncorporating the unsalted butter price into the
FMMO butterfat fornmula will expand the base of the survey
and make the survey price nore representative of the
evolving butter market. Collecting and publi shing
separate prices for salted and unsalted butter will allow
for better market transparency and nore orderly marketing
of butter and m | k. Anecdotal evidence suggests that
unsalted butter is slightly nore expensive than salted
butter, but we believe that this is a specialty prem um
that is disappearing as unsalted butter becones nore
common.

And then | have | anguage tweaking the butter
survey requirenent in the orders to -- to allow for salted
and unsalted butter, and that would require conform ng
changes in Section 1170 | believe.

And | have sone additional comments.

Regar di ng dropping barrels, prior testinony has
i ndi cated that one cannot turn block cheese into barre
cheese or barrel cheese into block cheese, that there are
significant costs and production varies to using bl ock
cheese for processed cheese production. And bl ocks and
barrels are not close-use substitute because they cannot

be substituted one for the other, at |east not w thout
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signi ficant costs.

W' ve heard witnesses indicating that cheese pl ant
operators strive to run their plants full because they
have a substantial capital investnent, and keeping
capacity slack is expensive. W also heard that in the
order -- at the tinme of order reform cheese plants were
nore likely to have sl ack capacity, which allowed nore
easily for production substitution. That is, mlk could
be shifted from bl ock production to barrel production and
back because there was extra processing capacity for both.
Now t here i s none.

Thi s makes cheese manufacture only a slightly --
only a marginally hel pful bal ancing function. More
inmportantly, for this discussion, it nmeans that the price
of barrels will not consistently converge with the price
of blocks in the short-term and the surveys intended to
reflect spot prices, short-termprices.

And because barrel prices are used al nost
exclusively to price the 10% of cheese that is nade in
barrels, the barrel price is heavily overrepresented in
t he survey with about 50% of the survey weight. | think I
have said that already.

Proposal 4, to add 640-pound bl ocks to the survey,
testi nony has indicated that 40- and 640- pound bl ocks are
use substitutes. Two bl ock marketers declined to say
whet her they quote custoners the sanme price for 40s and
640s, which strongly suggests that they do, since any

ot her answer is so open ended that they would really have
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no reason to decline to answer.

Both are defined under the same standard of
identity. And that's 21 CFR 133.113. And both are graded
under the sane standards, the standard that barrels are
not graded under.

And | would ask that official notice be taken of
the United States standards for grades of cheddar cheese,
publ i shed by AMS USDA. Although they reset and republish
it on a regular basis, it was effective May 1st, 1956.
And that is available on the USDA website -- on the AMS
websi t e.

The only difference is one of package size. The
only difference between and 640- and 40-pound bl ocks are
the two very standard package sizes upon which the survey
can be based. This does not violate NWPF's aimto have a
singl e product define cheese. It is the sanme product in
two di fferent package sizes. That is, it's the sane
product under the same standard of identity and the sane
grading standard, sinply with two different package sizes.

And finally, we have heard testinony that there's
been a substantial growh in 640 production, and the
public sources identified in ny witten statenent
reinforce that. Adding 640s to the survey now will avoid
problens in the future if the volune of 640s continues --
640s decl i nes.

Third -- I'"'msorry -- Proposal 5, adding unsalted
butter. Data USDA provided on Friday indicates that

unsalted butter has gone from 13% of graded butter to
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about 30% of graded butter. Mich of the 355 mllion
pounds of graded unsalted butter would add to the vol une
in the survey and i nprove price discovery. | would
i ndicate that butter is uniquely represented by grading
data since retail butter in the US. is alnost all graded
to allow for labeling with the grade AA seal

It is also inportant to note that salted and
unsalted butter are graded under the sane standard. And |
woul d ask that official notice be taken of the United
States standards for grades of butter, also published by
AMS at USDA. That standard was effective -- that set of
standards was effective August 31st, 1989, and is al so
avai l abl e on the AMS website.

THE COURT: Should we stop there for a second?

Does anyone object to official notice being taken
of those butter rating standards? |f people want to think
about it.

Nope, nobody seens to want to think about it, no

one seens to object.

Ckay. Oficial notice will be taken of those --
DR. CRYAN. Thank you.
THE COURT: -- butter grading standards, as you

descri bed them
M. English, you are not ri sing.
DR. CRYAN. And the cheese gradi ng standards?
THE COURT: Yes.
DR. CRYAN. Thank you. Thank you, sir. Thank

you, your Honor.
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So salted and unsalted butter are the sane product
under the sanme standard, sinply with the anmount of salt
adjusted. So in principle, they do not violate National
MIk's aimeither at having a single product defining the
comodity -- the conponents in the fornul as.

The survey standard excluded unsalted butter
because the CME spot nmarket excluded unsalted butter.

This doesn't nean that they shouldn't both enter into the
price for butterfat as the unsalted butter vol une grows.
Salted and unsalted butter are production substitutes, and
often not demand substitutes |ike barrels and bl ocks.

Li ke barrels and bl ocks are not demand substitutes. The
key difference is that the sane |line can switch between
salted and unsalted butter w thout substanti al
interruption. This leads to price convergence and the
appropri ateness of unsalted butter -- of including
unsalted butter in the survey.

And | believe that's everything | have to say with
respect to direct testinmony. |'mavailable for
Cross-exam nati on, your Honor.

THE COURT:  Yes.

Cross, other than AMS?

MR HLL: Brian Hill, for just one second. |'m
not sure, maybe | mssed this, and | apologize if | did,
but was this marked for identification? 1'mnot sure,
1297

THE COURT: Yes, 129.

MR. HI LL: Thank you.
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THE COURT: | forgot at the beginning and then
canme back to it. But, yes AFBF-2 is marked 129.
Al right. Were was |I? Yes.
| nt roduce yourself.
CROSS- EXAM NATI ON
BY DR BQZI C
Q Marin Bozic for Edge Dairy Farm Cooperative.
Good norni ng, Roger.
A. Good norning, Marin.
Marin, how are you?
Q Very good. How about yourself?
A Swel | .
Q The only person | know that uses that word.
Wien we m x the barrels and bl ocks in the survey,
the $0.03 is done to account for the difference in

packagi ng cost | understand; is that correct?

A. | -- | think | recall someone saying that earlier.
| -- | didn't ook that up. | -- it was a -- as | -- as |
recall, it had to do with differences in packagi ng costs

and sort of the historical difference in price over a long
time.

Q Is -- are there any differences in packaging costs
for 640s versus 40s that needs to be acted for?

A | don't have that detail.

Q | s that sonething that would be prudent to
i nvestigate before this proposal is adopted?

A | think it ultimtely would be a wonderful thing

to include in a mandatory audited survey of processing
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costs and yi el ds.
Q Wuld it make it, then, maybe reasonable to wait

for this proposal until we know t hose packagi ng costs, or

no?

A. The Departnent does not currently acknow edge t hat
it has -- the Departnent does not currently indicate that
it has the authority to -- to do that kind of a survey.

And the way | see that going, legislatively, is that it is
likely to be a mandate only for products already included
inthe fornulas. So to that -- for that purpose, it makes
nore sense to go ahead with this now.

Q Sure. Sure.

A. Especially, if -- if there was evidence, and | --
| would like to see nore evidence, but every indication
have had in ny career is -- anytinme | have |ooked into it
is that blocks and barrels, 640s and 40-pound bl ocks, are
sold at the sane price.

Q So you woul d not expect the -- any kind of price
differential or basis between 640s and 40s?

A "' m not aware of one. That would be -- it would
be useful to hear testinony that would | ay that out.

Q Wuld it follow, then, that an equival ent result
to including 640s woul d be achi eved by sone other reform

t hat woul d equival ently reduce the weight of barre

cheese?
A | beg your pardon? Could you restate the
guesti on?
Q VWhat would -- let ne rephrase. 1'Ill try to be an
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attorney here. |If we include the 640s per Farm Bureau's
proposal, what do you -- and if the barrels are not
dr opped, what woul d you anticipate to be the conbi ned
wei ght on the survey between 40s and 640s?

A | -- | don't know. There's no volune of data
avai |l abl e on 640s, or anecdotally -- | nean, | have -- |

have heard it suggested that 640s are approaching the

vol une of 40s, but | don't -- | don't know.
Q SO -- SO --
A. So in that case it could be froma half to

t wo-t hi rds.

Q So two-thirds would be a reasonabl e esti mat e,
right? Not knowi ng the details, of course?

A Sur e.

Q So if two-thirds were to be resolved including
640s, and you don't expect any difference between 640s and
40s, would it not follow that the functional equivalent,
price equival ent solution would be by just reducing the
wei ght of barrels to one-third and not including 640s in
t he survey?

"' m not saying that that's sonething that the
Departnent necessarily can do, but if they could do that,
if they could just wave their magi c wand and say, "Bl ocks,
two-thirds; barrels, one-third," would that not produce
t he sanme announced cheese price as including 640s under
t he assunption that 640s woul d add one-third -- the bl ocks
woul d be one-third and the barrels would be one-third?

A. The -- the -- our primary objective in -- in
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proposi ng 640-pound bl ocks is to inprove price discovery.
So while it would have the -- | nean -- and obviously we
support National MIk's proposal to drop barrels
altogether. So the reweighting is -- you know, is a kind

2023

of half nmeasure that doesn't really provide a satisfactory

result. So it would -- it would -- it would certainly be
an inprovenent over the status quo, but it would -- it
would -- it wouldn't really fully address the extent to

whi ch barrels are unrepresentative.

In fact, the fact that barrels don't really

represent the | arger cheese market, it's just dirtying the

survey to have themincluded at all, even if it is 10%

And the real purpose -- the |arger purpose of the adding

the 640s is to make sure that the volune of cheddar cheese

in the survey, the volunme of block cheddar cheese in the

survey, is nmade nore robust and that there's |ess

potential for sort of switching around to kind of capture

things so any sort of -- any sort of -- so that it's nore

a robust price.

Q If -- if USDA were to adopt Proposal 3 and drop
barrels, would there still be a need for including 640s?

A Yeah. As | said, our main purpose is to increase
the -- inprove the price discovery and increase the

r obust ness of the survey.

Q SO -- so the answer is yes, you want --

A Yes. We want 640s added whether barrels are
dr opped or not.

Q Wiy not add nobzz as well if we are | ooking for
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nore robust price discovery?

A. You know, it's our policy to support including
nore products in the surveys, to use nore products to
price mlk in the Federal Order system and we would, |
t hi nk, support that principle. The challenge is the -- is
the practicality, the difficulties that M. Brown raised
earlier today about -- about how -- how nuch variety there
is of nobzzarella. There's not a standard benchmark
nozzarella that trades on the market that can really be,
you know, used as a product with the substantial vol une
and a substantial -- you know, there's no benchmark
nozzarel |l a product.

So we would -- we would support it if there was a
practical way to do it, but we don't see the practical way
to do that.

Q Thank you for that answer. And | just want to
revert to sonmething that | think I heard you say before,
but | really don't nean to inpute the words if that's not
the way you neant it, so I'mgoing to ask it again.

Did you say that any solution that reduces the
wei ghts of barrel cheese is an inprovenent upon the
current situation?

A. On the status quo.

Q What was that?

A. On the status quo? Yeah, it would be an
i nprovenent on the status quo.

DR. BQZIC. Thank you very much. Those are al

t he questions | have.
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THE COURT: Further cross other than AMS?
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Association. | would like to start with the proposal to
add 640- pound bl ocks.
Are you aware that that question was sonething
t hat USDA di d consider back in 2000 and they explicitly

rejected the inclusion of 640-pound bl ocks?

A. | don't recall that specifically, but it would
have been a -- it mght have been a reasonabl e concl usi on
at that tinme to -- that the volune was not sufficient to

require that to be included.

Q Wel |, one point they did nake was that 640-pound
bl ocks were not traded on the CVE. Just take nmy word for
it.

A. | know they are not.
Q We' I | have sonme testinony to that.
s that still the case today?
A It is.
Q Ckay.
A | don't believe that the CME shoul d make USDA
policy.

Q Well, are you -- okay. Are you aware that USDA
pointed to the absence of the trading of 640-pound bl ocks
on the CME as one reason why they were not going to
include it in the pricing fornul a?

A. | -- | believe that was part of the thinking. And
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if you say it's in the record, | would believe that as
wel | .

Q Ckay. Is it, in fact, the case that for every
si ngl e conponent that is being priced under the mlk
orders, the comodity being |ooked to is traded on the
CME, that is to say 40-pound bl ocks, 600 -- 40-pound
bl ocks, 500-pound barrels, and then also dry whey, and, in
fact, nonfat dry mlk, in all cases, it is the -- a
comodity traded on the CME that's bei ng used?

A | don't -- | don't recall -- | don't recall that
there was a spot market for whey, dry whey before in the
CME, before it was included, but -- but |I'mnot sure about
t hat .

Q | s there one now?

A. There's a futures and options market that is based
on the USDA nunbers. | don't know that there is -- |
don't know if there is a spot market for -- is there a
spot market for whey? | don't know if there was in 2000
or not.

Q s there today either a spot or a futures narket
for each of the commodities that is used to set m ni num
mlk prices?

A. There is now a -- there was a spot market for
powder, barrels, blocks, 40-pound bl ocks, and butter
before -- before order reform but there was not a spot
mar ket for whey. Wey was adopted based on the
i npl ementation of the -- of a USDA survey. And there are
many nmarkets over the years that the NDPSR has suppl ant ed.
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CME spot markets is the price discovery nechanismfor nuch
of the industry. So USDA no |onger has to feel like it
has to respond to what CVE is doing or what standard CMVE
fol | ows.

Q My question was sinpler than that. Is -- is it,
in fact, true that as of today, every commodity that is
used by USDA to set mnimumm Ik prices is a comodity
that is either traded on the spot market or as to which
there's a futures contract avail abl e?

A. As -- as of today, that's -- that's true.

Q Ckay.

A. Because -- because the whey nmarket has been
devel oped in response to USDA' s use of whey in the price
for mul as.

Q Ckay. And -- and do you know whet her a
significant portion of 640s are nmade on a custombasis to

cust omer specifications?

A | do not.

Q You nade -- you did nmake reference to the
exi stence of a standard, | think, for 640-pound bl ocks; is
that right?

A The cheddar cheese standard --

Q Ckay.

A. -- applies to 40-pound bl ocks and 640- pound
bl ocks. It's the sane standard.

Q And just to be clear, we're talking there about
the FDA standard as to what specifications the product has

to be net to call -- has to neet to call it cheddar cheese
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in this instance?

A. We're tal king about the FDA standard of identity
for cheddar cheese.

Q Ckay.

A. And we're tal king about the AMS gradi ng standard
for cheddar cheese.

Q Ckay. Is it -- as an exanple, we know that there
are a series of standards that apply for inclusion in the
price survey used to set mninmummlk prices, correct?

A. Coul d you ask the question again?

Q Yes. To be included in the -- in the survey that
USDA conducts of cheddar cheese, there are a variety of
standards. As an exanple, the cheese can't be less than
four days old or nore than 30 days old, correct?

A. Ri ght.

Q And standards for noisture content and things of
t hat nature, correct?

A. Ri ght .

Q And these go beyond the FDA standards of identity,
correct?

A Sonme go beyond the grading standard. | nean, the
age -- the standard -- the age is a specified in order to
make sure that it's a price for current production --
current price for current production.

Q Okay. So there isn't a current set of standards
i ke that for 640-pound bl ocks, correct?

A Well, by definition, because they're not included

in the survey, there's no such definition, although the
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sane definition could -- could be applied to 640-pound
bl ocks that is currently applied to 40-pound bl ocks,
because they are the same product in different packages.

Q And your statenent that 40-pound bl ocks and
640- pound bl ocks sell at the sane price is based upon the
fact that sonme of the witnesses from National M1k
declined to answer the question as to the difference?

A. Not entirely. That's not -- that's not -- no,
it's not based on that entirely. It's --

Q That's what you were referencing, though, when you

made reference to people not answering questions?

A. That was -- that was the reference.
Q Ckay.
A. Because it's ny experience that they are -- that

they are priced at the sane price, that the market is --
that there's no daylight between the two.

Q Now, when it comes to -- let ne switch over to
unsal ted butter.

A Sur e.

Q Ckay. Once again, unsalted butter is not traded
on the CME;, is that correct?

A That is correct.

Q And am | correct that unsalted butter does not
store as well as salted butter?

A Under certain conditions, it does not, right.

Q And is a lot of the salt -- let ne start that
guesti on agai n.

Is a lot of the unsalted butter made in the United
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States exported through prem um assi sted sales such as the
CW prograntf?

A | don't know that. | don't know how nuch is sold
t hrough those prograns. | would -- | would -- | recognize
t hat the NDPSR st andards excl ude products that are -- that
are -- that are supported in that way, whether they are
government prograns or private prograns.

Q And do you know whether -- well, do you know what
quantity of unsalted butter is excludable on that basis,
assum ng unsalted butter were otherwise eligible for

inclusion in the survey?

A. | do not. | have not kept track of -- of CW
vol unmes over the years. The governnent support is --
doesn't really exist anynore. | don't have data. | don't
have the CM -- | do not have the CM data. | would point
out that nost of the graded product is for donestic use, |
bel i eve.

Q And is there any evidence in the record as to what

the cost of manufacture is of the two products, salted
versus unsal ted?

A | believe the primary difference is the cost of
salt versus the cost of everything else, which is probably
negligible. | do not have data.

MR. ROSENBAUM That's all | have. Thank you.
MR. ENGLI SH: Good norning, your Honor.
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good norning, Dr. Cryan. M nane is Chip English
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with the M1k Innovation G oup.
A. Good norning, M. English.
Q So | want to explore a little bit nore of that.
Wul d you agree that a significant el enent of
unsalted butter is primarily made for the export market?

A A significant part of it.

Q Yes.

A Yes.

Q And - -

A. That's ny under st andi ng.

Q So the U S. standard --

A. Well, that cones and goes. | mean, our -- butter
export volune cones and goes. But we still have

substantial unsalted producti on.

Q But regardless, the U S. standard -- you nentioned
cost difference. You understand and agree that the U S.
standard for grade AAis 80%fat, correct?

A. Ri ght .

Q And given that that's the standard, there is no
econom c incentive for anybody to nake basically U S.
standard grade AA that would be higher than 80% butterfat,

correct?

A. For donestic production, for --

Q For donestic use, correct.

A. For donestic use? | think it's a good point you
raise. You raise the point that the standard -- the grade

standard is for 80% and | don't know that 82% neets that

standard. So nost of our exports are 82% butterfat. So
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t hat woul d suggest that the grading nunbers do not include
t hose exports.

Q Ckay. So let's go back to -- you're a
manuf acturer of donestic salted butter, which needs to be
graded to 80% butterfat, correct?

A As | understand it.

Q And given the fact that, you know, butterfat is
expensive, correct? |It's not free, right?

A It's not free.

Q There is no incentive for sonebody producing for
the U S. salted butter market to produce higher than 80%
fat, correct?

There's a cost to themfor doing so?

A. There's a market -- there's a market for so-called
Eur opean style butter, which is 82% butterfat. It is
growi ng. There are conpanies -- proprietary and

cooperative conpani es that are producing butter with 82%

butterfat, both salted and unsalted. It is a grow ng
mar ket .
Q But it is not the nost significant market, is it?

The nost signature nmarket for a commodity product is the
U. S. standard 80% correct?

A. Today, that's true.

Q But you already stated that, you know, for the
significant elenent that is unsalted butter, that needs to

be greater than 82% correct?

A | beg your pardon?
Q It has to be equal or greater than 82% butterfat
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to be exported, correct? The world market is 82%

correct?
A. | f you say so.
Q You don't know?
A My understanding is that the market -- the -- |

don't know what the requirenent is, but | do know that the

standard in the world narket is 82% and that nobst exports

are -- are 82% if they are butter. There's also

substantial exports of anhydrous mlk fat and butter oil.
Q So the product that is exported that has 82%i s

going to be nore expensive than 80% correct?

A 82%y

Q Yes.

A. Yes. And presumably would not be part of the
survey.

Q So you would only certify -- you would only survey

t he product that is actually at 80%

A. It's ny -- and maybe | -- maybe | -- nmaybe |
over| ooked sonething, but it's my understanding that the
grade standard is for -- is for 80%butter, that the 82%
butter isn't graded. But it's -- certainly the standard
in the survey could be established at -- within a range
that is around the standard, the U S. convention of 80%

Q Are you aware that unsalted butter that is sold in
t he export market wll sonetines have added cost to
culture it?

A. Say that again?

Q Are you aware that unsalted butter nmade for the
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export market often has added costs to make -- to culture
t he product?

A "' m not aware of that.

Q Are you aware that unsalted butter nmade for the
export market has additional testing requirenments?

A "' mnot aware of that.

And it was not our intent to include products that
have additional costs, additional standards and hi gher
butterfat. The intent is to include butter that resenbles
the sane comodity butter that is included in the NDPSR
today except that it's unsalted. There has -- there has
al ways been unsalted butter on the U S. market, but the
vol unme has grown to the point that it nakes sense to
include it in the survey.

Q Ckay. So which unsalted butter would you include
in the survey?

A. The sane type of butter that is in the survey
currently, except that it is salted, that is unsalted.

Q So sane type. How do you define --

A. That sane specifications.

Q Sane specification

And you do not have, as asked by M. Rosenbaum
ot her than your theory that the salt is negligible, you
don't have costs?

A. | do not. It would be another -- another
excel l ent subject for a mandatory and audited survey of
processi ng costs and yi el ds.

Q Are you aware that in order to make unsalted

TALTY COURT REPORTERS, INC. 2090

taltys.com - 408.244.1900

Sept enber 05, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

butter that neets the world standard, you have to run the
plant at a slower level in order to hit higher fat
targets?

A. That nmakes sense.

Q And that would | eave entities making such unsalted
butter with | ower plant throughput, fewer pounds of
finished product to spread | abor and overhead costs over,
correct?

A That woul d nmake sense.

MR. ENGLI SH: | have no further questions.

THE WTNESS: And our intent is not to include the
export oriented -- the export targeted butter with the
hi gher standards and additional practices. |It's
specifically ainmed at ol d-fashioned Anerican unsalted
butter.

MR. ENGLI SH: | have no further questions.

CROSS- EXAM NATI ON
BY VR M LTNER:

Q Ryan M Itner representing Select MIKk

Good norning, Dr. Cryan.

A. Good norning, M. MIltner.

Q You know, | just read an article about whether
| awyers shoul d be called doctors, since we have doctorate
degrees --

A Oh. Good norning, Dr. MItner

Q No. | -- 1| personally -- | personally don't I|ike
it, but -- but there's a subset of |lawyers that think they

ought to do so, so --
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A. | think you are entitled. | think you have that
J -- that Din the JD. So if you want nme to call you
doctor, I will, and if you want ne to call you m ster,
will.

Q Either way is fine, but | prefer mster.

On page 2, where you -- the paragraph that |eads
with "inpact."

A. Yes, Sir.

Q You reference avoi ding the potential for block
manuf acturers to switch between sizes to avoid and
re-enter the price survey.

Are you -- are you aware of -- of instances where
that's actual |y happeni ng?

A. | would say that there has -- in the
adm ni stration of the NDPSR program there's always a
desire to nmake sure that there's as little tenptation
to -- to -- to manage the results is possible.

Q Explain if you could, for the record, how that
woul d work and what the inpacts would be if that were
occurri ng.

A I n principle, hypothetically, a manufacturer
could -- could -- could deliver |oads of 40-pound bl ocks
at a higher or lower price depending on how they wanted to
affect the market, and deliver the | oads of 640s at the
opposite, you know, and the reverse with the intention of
affecting the survey price. |If they are required to
i nclude all of those blocks in the survey, they have |ess

roomto do that kind of thing. And I'mnot saying that
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anybody is doing that. |[|'msaying that's one of the --
one of the -- it's the kind of thing that when we devel op
prograns, we try to nmake sure that they limt the
opportunity for things like that. Limt the tenptation.

Q Thank you.

It begins -- beginning at the bottom of page 2,
and continuing over to page 3, you cite several articles.
May | correctly assune that the purpose of quoting those
articles is to illustrate the gromh of the 640-pound
bl ock mar ket ?

A Yes.

Q s there anything else that you wanted USDA to
take away fromthose articl es?

A | guess the |last one does indicate at | east one
opinion that it's tinme to include 640s. W have seen --
have seen -- | don't know whether that's appropriate to
i nclude or not, but | have seen a nunber of folks in the
i ndustry saying, "Finally, we're tal king about addi ng
640s, which is long overdue.™

But the primary thing was this is the best
evidence | could find of the growth in the production of
640s. It would be really nice if there was a nore fornal
source for that, and if they were included in the survey,
t here woul d be.

Q Ckay. | wanted to nove to Proposal 5 if | could.

A Certainly.

Q The first paragraph under your Proposal 5 headi ng,

you suggest that not including unsalted butter
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underrepresents the value of U S. butter --

A. Yeah. [|'msorry.

Q No, go ahead.

A. That sounds as if |I'msaying the price is | ower
than it would be otherwise. That's not really the intent.
| don't -- | don't have reason to believe that unsalted
butter price is lower or certainly not substantially | ower

than salted butter price when we're tal king about the sane

kind of standard -- standard product that | woul d
anticipate being in the survey. | don't expect there to
be -- what did | just cite? DdI cite -- | don't expect

the salted price to be substantially higher, if it is
hi gher.

Q Thank you. You expected ny question correctly.

As you nove over to the top of page 4, and you
descri be the percentages of butter production in various
categories, | personally have not been able to find a good
nunber on the percent of butter manufactured that is sold
at retail. Do you have any information on how nuch of the
butter that's manufactured ends us up at retail?

A | -- I don't. | would probably point to the
gradi ng nunbers as sone -- sone indication of it. | don't
know how rmuch -- how nuch butter is graded w thout going
to retail. The primary purpose for a lot of folks to
grade butter is for it to be available for retail sale
because retailers expect the grade AA seal on -- on retail
butter. And that's -- that's both a marketing -- has both

mar keting value, and it has kind of quality control built
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intoit: |f USDA has gone ahead and graded the butter AA,
then it is good butter.

And so | don't know how nmuch butter is graded if
it's not intended for the retail market. And | don't have
access to scanner data and a |ot of the other things.
There probably is a source sonewhere, and I'Il | ook for

that. Try to get it on the record before the end of

Sept enber .
Q G eat.
A. W don't -- we don't -- you know, as representing

farnmers, we don't necessarily have the sane access to
processor resources as -- as cooperatives and proprietary
handlers. So we have to find public information where we
can.

Q | woul d say as counsel for a cooperative, that

sonetimes that extends to cooperatives as well.

A Yes. |I'msure it does. Yes.
MR MLTNER  Thank you. | don't have anynore
guesti ons.

THE W TNESS:. Thank you, Dr. M tner

THE COURT: Yes, M. Rosenbaum

MR. ROSENBAUM St eve Rosenbaum for the
I nternational Dairy Foods Association. | have sone
foll owup questions on the -- on the unsalted butter
proposal, which is Proposal 5.

CRCSS- EXAM NATI ON

BY MR ROSENBAUM

Q Did | understand correctly that in response to
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gquestions by M. English, you said that the only unsalted
butter that woul d be added under your proposal is that
which is 80% butterfat?

A. It would -- it is intended to include the butter
that is anal ogous to the butter that's currently in the
survey. And it is nmy understanding that a high -- a
hi gher test butter is not included. It's ny
understanding -- and | probably should know this for sure,
and | don't -- that the so-called European style butter or
the -- whatever they call it, creamer style butter, is --
Is not included because it's a premumproduct. It is not
the intent to -- to start throwng in prem um products
into the -- into the survey in order to goose the price.
That's not the intent. The intent is to enhance price
di scovery with a deeper vol une.

Q Al right. So if it is the case, as indeed it is,
that the -- that the National Dairy Product Sales Report
standards require that butter be 80% butterfat to be
i ncluded in the survey, under your proposal, that standard
woul d continue to exist and would apply to unsalted
butter, correct?

A | think that's -- the | anguage we offer indicates
t hat .

Q Ckay. And so -- but, in fact, the butter that's
exported fromthe United States that is unsalted is today
82% correct?

A. | believe a lot of export butter is -- is nade to

di fferent standards for the purposes of satisfying
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over seas narkets. | don't know whether there is al so
sone -- sone volune that's being sold according to the
standard Anerican -- traditional American standards or

not. But | do agree that nost of our butter exports of
butter per se are to higher standards -- to higher
butterfat tests to neet the needs of the overseas narket.
Q Al right. So if you | ook at page 4 of your
testi nmony, Exhibit 129, and when -- and |I'm | ooki ng sort
of the mddle of the page, where you say, and I'Ill quote:
"USDA butter grading data should denonstrate growth and
demand i n production of unsalted butter. I n addi ti on,
U.S. butter exports have grown from about 2,000 netric
tons in 2000 to over 65,000 netric tons in 2022, al nost

entirely supplied with unsalted butter,"” end quote.

In fact, your proposal would exclude nost, if not
all, of that export growth because nost, if not all of it,
is butter that's 82%butterfat; is that fair?

A. Yeah, probably. And | can see that it's a -- it
gives the inpression -- | understand that the testinony as
witten gives the inpression that we're | ooking to include
t hose -- those export products, and that's not the intent.

Q Ckay. And -- and next question. W see here in
Section 1170.8 of the CFR that the specifications for

butter prices are specifically for 80% butterfat.

A You say are or are not?
Q They are.

A Yes.

Q It's 80%
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A. We have no problemw th that.

Q Ckay. And so you're confirmng ny earlier
statenment that in order to be included in the survey, the
butter has to be 80% butterfat?

A. Ri ght .

Q And you're fine wth that requirenent, correct?

A Fine with that. And that's -- that's our -- that
was our intent.

Q Ckay. And -- and to be included in the survey,
another requirenent is that the butter be packaged in
25- ki | ogram or 68-pound boxes as opposed to being packaged
in retail sizes.

Do you understand that?
Uh- huh.

You need to say yes or no.

> O >

Yes. | understand that.

Q And do you have any idea, to the extent that there
is 80%unsalted butter being nmade in the United States
t oday, how nmuch of it is packaged in retail packages as
opposed to these | arger sizes?

A No, | do not.

Q Ckay.

A But I also know that an awful | ot of butter that
goes to retail is first nade in one plant, sold in those
sizes to another operation that will mcro fix it for the

retail market.
Q And do you have any poundage you can --
A. | do not.
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Q -- associate with -- let me --

A Sorry.

Q Do you have any poundage you can associate as to
how nmuch is packaged, if you will, fromthe get-go in

retail size packaging and, therefore, would not qualify
for inclusion in the survey?
A No. | do not.
Q Ckay. | nean, do you have any -- strike that.
| nmean, do you know what poundage of butter would
be added to the survey if your proposal were adopted?
A | do not.

Q That's all | have.
THE COURT: Anyone el se before we get to AMS?
ANS.

CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good nor ni ng.
A. Good nor ni ng.
Q Just a couple questions. | think nost of it's
been answered through ot her questi ons.

You cite on the first page the 10% nunber we have
heard many times on barrel production. Barrel production
represents only about 10% of the cheese production in the
US | was just wondering for the record if you could
expand if you had any information to support that nunber
or is that just a generalization that you kind of accepted
as you have heard ot her testinony.

A. W don't have specific data on that. But it's
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consistent wth ny experience over the years, that there's
nothing else really priced on barrels except barrels.

Q Ckay. And then on the next page you tal k about
addi ng 640s woul d nove the bal ance of bl ocks and barrels
closer to the actual market m Xx.

Can you expand on what the actual nmarket -- what
you nmean by actual market m x and any infornmation you have
to support that?

A. The m x of products that are priced on one or the
other, which is the same issue, the 10% versus the rest.
The conventional wsdom at least, is that the barrels are
priced on barrels and everything else is priced on bl ocks.
And so if it's 90/10 is the actual m x of how products are
priced between barrels and bl ocks, or the other way
around, noving -- noving -- adding the 640s woul d i ncrease
the volunme of block pricing that is entering into the
overall price.

And | think it is worth indicating -- it is worth
noting that, you know, including barrels just kind of
makes the price a dirty price. It makes it not -- not --
you know, it's neither fish nor fow. It is not a block
price; it is not a barrel price. |If we conclude that the
bl ock price is the appropriate benchmark for cheese -- for
nost cheese, then we should -- it's better to have a price
that's based on the block -- on block prices, 40s and
640s, in order to nmake sure that we don't just have a sort
of wild card thrown in that skews everything -- that skews

a price for the other 90%
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Q And do you have information on what 640s are used
for if we're tal king about how 40s and 640s are
i nt erchangeabl e, as you di scuss in your testinony?

A. | don't have data. It is ny understanding,

t hough, that 640s are nore easily handl ed by I arger

operators. | nean, |arger scale users of blocks are
happier with 640s. | think we have heard -- | don't know
where I've -- if | heard testinony this week or if |
heard -- if | read it, you know, a 640-pound bl ock has --

has | ess surface area per pound of cheese than six

40- pound bl ocks. So there's quality issues. There's --
you know, there's -- there's just sone handling advant ages
for sonmebody who is operating in a |arger scale.

But to ny understanding -- and, you know, 40-pound
bl ock can go to a smaller operator. | have seen 40-pound
cheddar bl ocks at food service establishnments. | don't
t hi nk they buy 640-pound bl ock. But if you need 40-pound
bl ocks, you can cut the 640s. So | don't know that the --
| don't have -- reasonably there's a substanti al
difference for the nost part in the uses of 640s and 40s.

Q Moving to your Proposal Nunber 5 on addi ng
unsal ted butter. You have a sentence on there about -- on
page 4, the first paragraph, towards the bottom
“Al t hough unsalted butter was produced in small quantities
inthe US at the tine of Federal Order Reform its share
of U S. production and sal es have grown substantially
since then and is projected to continue grow ng."

| wonder if you could expand on that, in
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particul ar how you project it wll continue to grow.
A. | guess ny only projection is | have gone -- |'ve
gone online, and there are market reports that -- that are

offered for sale, that | didn't buy, that where the
summari es say unsalted butter sales are projected to grow.
So it is not a very good -- it's not a very good source.
But -- but they -- but they have been growing, and | think
reasonabl e people are projecting that they will continue
to grow.

Q And when it cones to -- you know, there's been
di scussion, kind of in all these surveyed products,
proposal s about how if we include it or didn't include a
certain product, then the manufacturing costs and vyields
in the formula should also reflect whatever it is
ultimately the products that are used.

So do you know if there's a manufacturing cost
difference or yield differences in the production of
salted versus unsalted butter that shoul d be consi dered?

A You know, if it is the sane butterfat test, in the
sane packaging, the sane lines, it's |l -- 1 -- as | said
earlier, | -- ny best guess would be it is negligible but
| don't have data. | would |ove to see a survey, a
mandat ory and audited survey, in case you haven't heard
t hat phrase enough.

Q Just a few tines.

A You will hear it again. |[|'mafraid.

M5. TAYLOR: That's it from AMS. Thank you.

THE WTNESS: Thank you.
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THE COURT: Redirect?

Actually | have the witness here. Anything
further you would like to say in the nature of redirect,
since we don't have soneone to present you and ask
guestions. Anything that occurs to you that you woul d
like to add?

THE WTNESS: | -- | think I have had -- said
everything | wanted to say, and | appreciate the
guestioners for their -- their provoking of additional
t houghts. So |I'm good. |'m done.

THE COURT: Ckay. Wth that, let's nove to
i ntroduce Exhibit 129 into the record.

Seeing no objection, Exhibit 129 is admtted into
t he hearing record.

(Thereafter, Exhibit Nunber 129 was received

i nto evidence.)

THE COURT: O f the record.

(O f-the-record.)

THE COURT: Back on the record. Let's take a

ten-m nute break. Cone back at 11:47 a.m
(Wher eupon, a break was taken.)

THE COURT: Let's reconvene on the record.

M. Rosenbaum

MR. ROSENBAUM  Your Honor, we recall M. M ke
Brown to the stand.

THE COURT: Very well.

MR. ROSENBAUM  Does your Honor have a copy of
| DFA- 317
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M KE BROWN,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.
M. Brown, | put before you a docunent that's been
mar ked as | DFA Exhi bit 31.
MR. ROSENBAUM  Your Honor, | would ask that this
be marked with the next Hearing Exhi bit nunber.
THE COURT: Yes. |IDFA-31 is marked as
identification as Hearing Exhibit 130.
(Thereafter, Exhibit Nunber 130 was narked
for identification.)
THE COURT: We'Ill say you are still under oath.
THE WTNESS: ay. Thank you
Si nce you don't have to hear about |DFA and ne for
the 45th time, I'"mgoing to skip sone sections, but Il
refer you to where I'mgoing in the testinony.
Again, Exhibit 31, and we are actually going to
page 2, to the second paragraph.
Accordingly, step one in the formulas by which
USDA sets mininmumprice for mlk used to nake Class |11
and 1V products starts with a survey of the price paid for
speci fi ed manufactured dairy products. Proposal 4 would
change that step in the process by addi ng a new product,

640- pound bl ocks, to the products whose prices are
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included in the price surveys.

For the reasons | will now explain, Proposal 4
shoul d be rejected.

The next paragraph, again, is a repeat from our
other testinony. So if you go on to page 3, to the first
full paragraph, about seven |ines down.

Proposal 4 woul d add 640- pound cheddar cheese
bl ocks to the protein price fornula used to price mlk
used to nmake cheese. \Whether 640-pound bl ocks shoul d be
included in the survey used to set mninummlk prices is
a question USDA has previously addressed and resol ved.
When USDA in 2000 held hearings in response to a
Congressional nmandate to reconsider the Cass IIl and IV
pricing forrmulas included in the 1999 final rule for the
consolidation and reformof mlk orders, a proposal was
advanced to include 640-pound bl ocks in the survey. USDA
MIKk in the Northeast and Gther Marketing Areas; Tentative
Deci si on on Proposed Amendnents and Cpportunity To File
Witten Exceptions --

(Court Reporter clarification.)

THE WTNESS: USDA agreed with the opponents'
position that "the vast majority of 640s are made on a
custom basis to custoners' specifications, and therefore
are not sufficiently uniformto have a standard identity."
And, "[w]ithout a standard identity for the product,
standardi zed pricing cannot be devel oped."” Furthernore,

t he product was not traded on the exchange, end of quote.

As noted in ny testinony regarding Proposal 3,
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USDA' s current pricing fornulas reply on very substanti al
sal es volunes to determi ne the market price of cheddar
cheese. The price surveys enconpassed well|l over

1.34 billion pounds of sales in 2022, divided al nost
evenly between 40-pound bl ocks and 500- pound barrels.

This robust data set is nore than sufficient to
determne prices in the nmarket. 640-pound bl ocks are not
needed to fill any information gap. |ndeed, 640-pound
bl ocks typically trade off the price of 40-pound bl ocks,
and therefore bring little, if any, additional information
to bear. Furthernore, only certain facilities are set up
to purchase and handl e 640s, so the market for themis
much thi nner.

Furthernore, 40-pound bl ocks and 500- pound barrels
are both traded on the Chicago Mercantil e Exchange, while
640- pound bl ocks are not. The absence of a public market
makes 640- pound bl ocks unsuitable for determ ning actual
mar ket prices.

In addition, as was the case in 2000, there is no
standard of identity for 640 bl ocks. They are nore of a
made-t o- order product. Just as in 2000, the absence of
uniformty makes it inpossible as a practical matter to
determ ne a uniformprice.

For these reasons, Proposal 4 should not be
adopt ed.

BY MR ROSENBAUM
Q M. Brown, could you expand upon your statenent

t hat 640- pound bl ocks are nore of a made-to-order product?
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How do you know that and what information do you have?

A. | have a | ot of experience -- when | was at
Kroger, we had two processing plants that used 640s
whenever it was possible for nost Anerican style cheese.
They are generally nmade to order, and there's a couple of
good reasons for that.

First of all, we had that ability to get exactly
what we want, profile, to put in consuner packages as far
as aspects of the cheese. It neets standards of identity,
but there may be sone ot her changes that are made.

Second, because we can use those, and there's
ot hers, of course, that can use those as well. The market
is kind of limted. |It's kind of -- call it set theory,
if you want. Certain people can use 640s. And they can
generally use 40s if they have to. It tends to be very
| abor inefficient. But outside of those groups, people
sinply aren't set up to use them

There's been coments on cutting theminto 40s.
Well, if you want nold and spoil age, cut up 640s, because
that's what's going to happen to you. You |ose your
freshness if you try to do that, if you are not going to
use thembasically all at the very sane tine.

The other challenge with 640s -- there's a couple
nore, but one is exports. Cenerally, they are not
suitable for export. Mst buyers around the world aren't
set up to handle -- to use 640s. So it is a very limted
mar ket for exports, which neans, again, if your donestic

buyer doesn't want them you're probably not going to --
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you probably don't want to nmake them

And finally is the fact that there isn't a traded
market. | think that does -- there's a conpetitive
di fference between 640s and 40s. It is going to be
small er. Mbst 640s are contract, they're bought on an
annual contract basis based off of the CME market, and so
they're priced accordingly. There just isn't a |ot of
spot. In fact, when you do have a spot market -- or you
do have the surplus of 640s, which happened this spring,
you often will hold an auction because you can't sell them
at the CME, so you basically hold an online auction to --
to sell the extra bl ocks.

As a result of that, | think you would find with
640s, you actually had nore volatility in price on the
mar gi n because you don't have that CME option. And so
while they are based on CVE bl ocks, the price isn't
necessarily always the sanme as a 40-pound block. It can
be higher, or it can be lower. And it probably is a
little nore volatile on the margin.

Q Ckay. And is this auction process |ess efficient
or accurate than a traded nmarket |ike the CVE?

A. Wll, it's -- it's independent of the CVE. So the
mar ket i nformation doesn't feed back into the systemthe
way that it would on a 40-pound block. So if it met spec,
| guess it could be reported, if it -- if it were to
happen. But, generally -- and they don't happen often,
but when cheese gets long, that's their only avenue to

sell the cheese, if they can't find a private buyer or by
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contract or by an agreenent, they have to hold their
own -- own auction, which isn't -- isn't the best way to
sell extra cheese fromwhat | understand.

MR, ROSENBAUM  Your Honor, M. Brown's tendered
for cross-exam nation.

THE COURT: Any cross aside from AMS?

M Cryan.

By the way, just -- | was thinking. | have not --
| have been nmaking a conscious effort not to say things
like "M. Cryan" or the nane of counsel as they cone up.
| don't want anyone to feel slighted, but |I'mjust
thinking it adds another couple lines to the hearing
transcript. It's going to be |long enough. So | properly

shoul d have said sonething earlier.

But, M. Cryan, you have this -- the witness is
yours.
DR. CRYAN. Thank you.
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan, Anmerican Farm Bureau Federation
Thanks for your testinony, M ke.
A You' re wel cone.
Q Are you -- are you suggesting that there aren't

any bl ock makers that are just putting out a standard
640- pound bl ock?

A Ch, yeah, |I'msure sone do, and |I'm sure sone of
the spec is for standard. You know, again, the standard

for USDA reporting is pretty tight, particularly days.

TALTY COURT REPORTERS, INC. 2109
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 05,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

And so how nmuch of that would be picked up, you know, |
honestly don't know.

And the other thing with -- with a 640 is the
contracts tend to be |onger termjust because

manuf acturers don't want to have capacity of 640s that

they know isn't sold, so they tend to try to have it sold

ahead of tine. So it is less of -- it nay be a CME-based

2023

cheese, but it is less of a spot market by sale. It tends

to be contract.
Q And you tal ked about if sonebody has extra, and
they can't sell it in the CME because the CVE doesn't

trade 640-pound bl ocks, you said they could do an online

aucti on.

A. That's kind of last resort. |If they have
inventory they can't dispose of in another way -- and,
again, like any -- any cheese, cheese changes with age.

And so they generally want to sell that product when it's

still has its original characteristics --
Q Sur e.
A -- so they'll hold an auction. It tends to be a

little older in an auction, as you m ght imgine, because

it's inventory.

Q Sure. But those auctions are done on any of a
vari ety of online exchanges that exist today; is that
right?

A. Yeah. |It's basically an auction service per se,
yes.

Q Ckay. But aren't there other -- aren't there
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exchanges li ke dairy.comthat offer trading of a -- of a

variety of dairy products?

A. | f you can find a buyer.

Q Ri ght.

A You can't always find a buyer. | tried to sell
creamin April 2000.

Q Ri ght .

A. W were nenbers of Kroger. W called it the Dunp
Cream Cl ub because there was no buyers for cream And
unfortunately, we had a |ot of nenbers along with us.

So the auctions are really when you can't find a
sui tabl e buyer and you think you' re best off to do that.
It is the last resort. But it does result in sonme |ower
prices. Wuld that cheese neet USDA specs and reporting?
You know, | can't speak to that because | don't know But
the cheese is -- | have never bought cheese at an aucti on.
| just know t hey exist.

Q Have you sold cheese on an auction?

A. No. Because we buy -- we don't sell cheese
generally, we buy cheese, so --

Q Ckay.

A. O we did at Kroger when | was there.

Q Isn"t it true if you' re selling surplus into the
CVE, sonetines you are taking a | ower price?

A Depends on the demand, but you have an open supply
and demand market. That's the beauty of the CME. You can
love it or hate it, but it is the way we set prices in

dairy and have for a long, long tine.
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Q Ri ght .
A. And at this point we don't have that option with
640s.
Q Ri ght.
DR. CRYAN. kay. That's all 1've got. Thanks.
THE WTNESS: Thank you.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIKk Producers.
| think I have just one question for you, M. Brown.
You -- you answered sone questions from
M . Rosenbaum about 640s being a nade-to-order product.
And | think the one thing that | did not get from your
answer was what are the types of changes that woul d be
requested in making a custom 6407
A The -- the changes -- well, first of all, if you
have a certain spec to neet your consumer need, you can
have t hose changes.
But the bigger thing, Ryan, is just sinply that
you don't nake themas a commodity. |If you don't have a

buyer, you don't make them because they are harder to

sell because you have a very Iimted market for them So

they may often -- they will often be spec, sonetines they

are not. It depends on what your custonmer wants. And,
again, keep in mnd, USDA s standard of identity, you've
got m ni mum specs. And then -- and then -- and then

t hi ngs nove fromthere.

So certainly, they are -- a lot of the cheese is
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standard cheese. The way it's purchased is what is very
different. There really isn't a cash market per se. And
that's why, for exanple, when Kroger woul d buy 640s, we
woul d -- we would have contracts that woul d have sonme fl ex
in themso that we didn't end up with cheese we didn't
need, and we would notify our nmanufacturers ahead of tine
that we had a change. Because in npst cases they could
make bl ocks -- they could nake 40s instead of 640s if
there wasn't demand. Most of their 640 plants can do
both, not all but nost can.

Q But would there be variations in butterfat
content ?

A. Ceneral Iy not.

Q Moi st ure?

A Ceneral Iy not.

Q Col or ?

A. Possi bl y.

Q Salt?

A. You have to put into keep it -- no, salt's

basically a standard | evel of salt.

Q Ckay. So what would you change?

A What woul d you change?

Q What specifications would change --

A. Color. Color may change. You may have a flavor
or a certain culture that you want. Certainly, if you are

a cheddar for aging, you have a different set of cultures

as well because -- and it tends to be a little higher fat
| evel , nore noisture cheese than your -- what we cal
TALTY COURT REPORTERS, INC. 2113
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short hol der fresh cheddar.

Q If it were going to be aged, it would be excl uded
fromthe survey anyway, wouldn't it?

A That is correct.

Q So if I go to Kroger right now, the Kroger near
me, if I'mgoing to buy cheddar in an ei ght-ounce bl ock or
a shredded bag, | think there's mld, nmedium sharp, and
extra sharp maybe --

A That is correct.

Q Those would all cone froma 6407

A. Yes, but different 640s.

Q Ri ght .

And of those, would only the m|d one be subject
to the survey requirenents, if it came froma 40-pound
bl ock?

A. If -- if -- if the color spec was in alignnment and
everything else, it could be, yes. The others are all --
nmedi um cheddar for nost people is cheddar for aging that

you don't think is going to quite make it to the full age,

so you sell it as medium | don't want to make it sound
like it is a bad cheese. |It's not. But as you grade
cheese, you nove -- you go, oh, this one -- and it's

amazi ng, those guys, how good they are at it. But they
will decide, this cheese is going to be sold at a 60- or
90-day cheese rather than as a fully aged cheese.

Q Soif I'm-- if I"'mable to sunmarize this
correctly, which | mght or I mght not, if it's going to

be aged, that wouldn't be in a survey if it was a 40-pound
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bl ock?

A That is true.

Q And so what's left would be, in Kroger at |east,
sold as a mld cheddar, it wouldn't be aged, and the
speci fication change m ght be the coloration?

A Probably the | argest would be coloration. 1In sone
cases you have specifics on noisture that you are | ooking
for, but generally it's color.

Q Now, if Kroger were ever going to buy or another
entity were going to buy 40-pound blocks to cut for mld
cheddar, wouldn't they have the sane difference in color
specifications? | nmean, wouldn't there be a certain range
that's acceptable within the standards?

A. To sonme degree, yes. But you don't nmake -- 40s
are made, generally, nore to general spec because they
have so nmany market opportunities, and if you have extra
ones that you need to sell, you can do that. GCenerally,
640s are very specific. Again, |'mnot saying the color
is always different, by any manner of speaking. But they
tend to be a little nore specific, and they tend to be
long-term as | nentioned before, long-termcontracts
based off the CME

Q Yeah, nost of the 640-pound manufacturers, they
are contracting their volunmes out for nonths, if not
years, correct?

A Yeah. GCenerally, | think -- | would say the
majority is probably a year.

Q Ckay.
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MR. MLTNER  Thank you.
THE COURT: Anyone el se?
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan with Anerican Farm Bureau.
M. Brown, you tal ked about |ong-term contracts.
Are those fixed price contracts or do they -- or are they
formul as based of f of a market?
A A m x of both.
Q Ckay.
DR. CRYAN. Thank you.
THE COURT: Anyone el se?
AMG.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon.
A. Ch, we have changed tine of day.
Q Just made it. This is Erin Taylor wth USDA.
You had sone discussion with M. MItner on your
conment about how 640s are custom nade, and you cite a
2000 decision, a line in there from USDA about the "vast
maj ority 640s are made on a custom basis."
And woul d you say the market has changed in the
past 23 years?
A It's grown, because nore plants want the

automati on that goes with 640s. But | think npbst of them

are still custom Now, custom doesn't necessarily nean it
is non-standard. It just neans, | want X bl ocks this
TALTY COURT REPORTERS, INC. 2116
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nont h, at whatever the agreed upon price is. |n other
wor ds, you don't nake 640s wi thout knowi ng who is going to
buy them generally --

Q Ckay.

A. -- because -- because of their -- you have |ess
options if soneone doesn't want them

Q So if I"'mjust |ooking at just the product itself,
bet ween 40s and 640s, the product itself is probably the
sane except for packagi ng costs, generally?

A Yeah. And possibly color, but that can be true
with 40s as well. But, yes, those are the main
differences with standard of identity cheese in the case
of cheddar .

Q Ckay. So I'mtrying to square how -- there's
di scussion in your other testinony on the bl ock-barrel
I ssue. How, you know, there you are, nore survey vol une
is a good thing, and so we shouldn't drop barrels.

But here, you -- |DFA makes the case to not add
640s. And assuming the product is the sanme, right? They
both net the specs, so it's not aged or any other -- you
know, long -- no long -- excluding long-termcontracts,
all of that stuff, exclusions apply. How would -- how
does the logic not -- that sane logic not fall over to the
640 di scussion where at | east addi ng sone additional
vol ume woul d be a good thing and help for price discovery
pur poses?

A |"mnot -- the market is far nore limted. You

have far few people that can buy and handl e 640s, unlike
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40s or barrels. | think that's -- that's the biggest
difference. You are correct, the cheese, the standard of
identity would be the sane. |If you -- if soneone asked
for a different color or other differences, they can, of
course. But it is -- it is a nmuch nore |limted market,
whi ch can nean two things. It -- generally | think it
nmeans that nost products are going to be at a fairly
stabl e price.

It's when you get markets out of alignnent, then
you have extra. O if you have very short, but generally

it tends to be a little too nuch, is that's going to be

sold at a fairly significant discount. |s the price |evel
that different? You know, | | ook at buyers. | don't
think it really is. It's probably a little nore volatile,
whi ch, again, if that's acceptable, that's -- it's
acceptable. But that would be ny sanme view

The other -- other thing is having two products
that are tradable at the CME, one that isn't, is -- it's

kind of |ike the sane thing with ganme in the barrels, it
is tradeable, it would be better if they had a 640
contract. | knowit's been tal ked about before, and who
knows, maybe this will nmake them decide to do it. But
that would be the other thing that | see. Al the other
four commodities, of course, five, two cheddar, have
tradi ng markets.

Q But | think you did state in previous testinony,
it's not your opinion that Federal Orders necessarily

should only include products that are traded on the CME
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But | guess, which one cones first, the chicken or the
egg, is kind of the question.

A. Well, whey cane in 2018, so whey did cone after --
after the -- and part of that was the circularity of the
NDPSR cause the whey price, the sane thing with the powder
mar ket, why that becane -- how that devel oped.

So there's certainly -- there's certainly
precedence for that. Is this -- isthis a-- is this a
product -- and, again, you will find out if you do a
survey how nuch is legally reportable -- is it a product
that woul d neet the spec often enough to be surveyed? |
woul d say it probably is.

Q Probably is?

A Yeah.

Q Ckay. So that gets to another question -- well,
you nentioned sonet hing before about how, you know, 640s,
because there's no CME narket, they are often sold on
auction if you need to get rid of inventory, and it's
mar ket - cl eari ng prices you woul d see?

A. Yeah. | wouldn't say often. | would say it's
conmon.

Q Sure. That's fair

So I"'malso trying to square how -- the argunent
that while Federal Order prices should be mninmmprices
and should reflect market-clearing prices, if | carry that
t hi nki ng over here, then wouldn't those 640s, if they are
mar ket -cl earing prices, be appropriate to survey for this

pur pose?
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A. Well, if you did, you -- we'd learn how vol atile
they are, | guess is what | would say.
Q Ckay. Let ne see. | think nmy last kind of set of

guestions is on the final paragraph you have, and you say,

"There's no standard of identity for a 640-pound bl ock."
What standard of identity are you tal king about

t here?

A. There is a standard of identity -- again, if you
have them custom made, they are not. But if a cheddar is
a cheddar, it's going to have the SO, whether it's a 40,
640 or in a loaf, it's still going to have the sane
general requirenents.

Q So the -- you are tal king about the FDA standard

of identity --
A Yes.
Q -- there for cheddar, which --
A Yes.
Q -- to ny know edge does not include any reference

t o packagi ng?
A No. That's why | said it can be -- any of them
can be.
Q Ckay.
M5. TAYLOR: | think that's it from AMS. Thank
you.
THE W TNESS: Thank you
REDI RECT EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods
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Associ at i on.

When you testified about why 500-pound barrels
should remain in the pricing fornula, you referenced that
those barrels actually serve a different ultimte product
t han do 40- pound bl ocks; is that correct?

A That is correct.

Q Ckay. Nanely the 500-pound barrels are typically
used to nake processed cheese whereas the 40-pound bl ocks
are used in a different manner, correct?

A Yes. 40s are generally used as natural cheese.

Q And one of the reasons why you thought you needed
to include the 500-pound barrels is because there are nore
than -- whatever the nunber is, a billion -- nore than a
billion pounds of barrel cheese sold a year, and it's an
I mportant conponent of the market that needs to be
captured, correct?

A. Yes. It is a true base product.

Q Ckay. Now, did -- do -- so that's all a | ead-up
in awy to the follow ng question: Do 640-pound bl ocks
serve sone different function?

A Well, they certainly aren't a base product because
they tend to be nade to order, and that's -- and that's --
and that's the big difference. Wuld it have a user
effect on price? | don't know But you are not going to
see 40s -- 640s -- traded or produced w thout an expected
mar ket because there's likely nore volatility than what
they will bring in price. Again, that could be good or

bad dependi ng where you are in the market, but they are
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going to be nore volatile.

Q s the end use of 640-pound bl ocks different?

A. Not really. |It's just a limted nunber of plants
have the ability to use them You have |ess custoners.

Q But what they are making with it is the sane?

A. Basically, vyes.

MR. ROSENBAUM  Your Honor, at this point | would
nove Hearing Exhibit 130 into evidence.

THE COURT: Any objections?

Seei ng none, Exhibit 130 is admtted into the
record.

(Thereafter, Exhibit Nunber 130 was received

i nto evidence.)

MR. ROSENBAUM  Your Honor, M. Brown has one nore
topic to cover. This will be the last topic of his for
the day. And | wll -- | amdistributing copies, and |
will bring a copy to your Honor.

THE COURT: Thank you.

DI RECT EXAM NATI ON
BY MR ROSENBAUM
Q M. Brown, | have handed you a docunent that's
mar ked as | DFA Exhi bit 32.

MR- ROSENBAUM And | would ask that it be marked
with the same -- the next Hearing Exhibit nunber, your
Honor .

THE COURT: Yes. It will be marked Exhibit 131.

(Thereafter, Exhibit Nunmber 131 was narked

for identification.)
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BY MR ROSENBAUM

Q M. Brown, is Hearing Exhibit 131 your witten
testi nony regarding the proposal to add unsalted butter to
the price survey?

A Yes, it is.

Q All right. And -- and as with your | ast
testinmony, | believe that the first page and -- the entire
first page as well as the top half of the second page --

A | s redundant.

Q -- is redundant of the testinony you have already
given with respect to other proposals. So if you could
turn to page 2, the paragraph that starts with the word
"accordingly," and read your testinony.

A Yes.

Accordingly, step one in the formulas by which
USDA sets mnimumprice for mlk used to make Cass |11
and |V products starts with a survey of the price paid for
speci fi ed manuf actured dairy products. Proposal 5 would
change that step in the process, by adding unsalted butter
to the prices included in the price surveys.

For the reasons | shall now explain, Proposal 5
shoul d be rejected.

In order to set the butterfat price conponent of
the price of mlk used to make Class I, IIl, Ill, and IV
products, the orders since 2000 have in step one relied
upon the U. S. average price for AA butter. This price is
obt ai ned through a survey of the National Dairy Products
Sal es Report (NDPSR).
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To be included in these Sal es Reports, the butter
must neet certain criteria, including being 80% butterfat,
salted, fresh or storage; neeting USDA G ade AA standards;
and bei ng packaged in 25-kilogram or 68-pound boxes.
Unsalted and Grade A butter are specifically excluded from
the Reports, as are several other categories of butter.

NDPSR surveyed sal es of Gade AA butter are quite
substantial, over 194 mllion pounds in 2022.

Again, reference to that is USDA Datamart. The
URL is there.

Confirned, thus, a very robust quantity of butter
sales is relied upon for purposes of determ ning the
mar ket butter price.

Grade AA butter is traded on the Chicago
Mercantil e Exchange. Thus, by basing the butterfat price
on the price of G ade AA salted butter, USDA is relying on
a heavy volune of trade data of a commodity that is
subject to uniformspecifications, publicly traded, and
for which price surveys are already conduct ed.

None of the foregoing attributes apply to unsalted
butter. There is no uniformspecification for unsalted
butter. Wthout a uniformspecification, it is inpossible
to derive a uniformprice for purposes of a Federal O der
pricing fornmul a.

And with that specification, I'madding this
referring to the CME

| ndeed, because unsalted butter does not store as

wel | as conpared to salted butter, unsalted butter is nore
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likely to be made to order, according to the requirenents
of a specific buyer, and thus even | ess capabl e of

provi ding useful uniformprice information. |In addition,
unsalted butter tends to be priced off the CVE G ade AA
salted butter price, and therefore does not bring to bear
any new pricing information.

Furthernore, substantial quantities of unsalted
butter are exported through prem um assi sted sal es such as
the CWI program These sales are explicitly excluded from
t he NDPSR Reports, for the very reason that they are not
reflective of actual conpetitive pricing for butter. This
treatment provides further proof that unsalted butter
shoul d not be relied upon for determning the market price
of butter, for mlk order pricing purposes.

For these reasons, Proposal 4 should not be
adopt ed.

Q Once again, | think there's a typo, which | didn't
see until now. | believe the | ast sentence should be
referencing Proposal 5 rather than Proposal 4; is that
correct?

|s that a correct correction we should be naking,
M. Brown?

A Yes, that is correct.

Q Ckay.

MR. ROSENBAUM We tender M. Brown for
Cross-exam nati on.

THE COURT: Cross other than AVMS?

Seei ng no one, Ms. Tayl or.
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M5. TAYLOR: Everybody's hungry for |unch, |
t hi nk.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Just a couple quick questions. And | do
appreciate in page 3 you discuss specifically you are
t al ki ng about no uniform specification on the CME for

unsal ted butter.

A Yes.
Q So -- but then you neke the statenent, w thout
that, "it's inpossible to derive a uniform price usable

for purposes of a Federal Order pricing fornula."

Can you explain what you nean there and why it's
i mpossi bl e?

A. Wel |, maybe inpossible is too strong a word. |
think the fact that CVE doesn't recogni ze and have a
contract | think is the -- again, | do believe it's best
to have a cash market available for a product if you are
going to survey it. And that's one thing.

There's a couple other reasons that salt is a bit
of a challenge. One of those is that it tends -- kind of
li ke 640s, it tends to be nade to order. Comng froma
grocery store chain that sold lots -- mllions and
mllions and mllions of pounds of butter, one thing you
will find is that you actually have to nake butter ahead
for fall season because no one told the cows that people
eat twice as nuch butterfat at Chri stnas.

So as a result of that you do what they call --
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couple different terns for it, but mcro fixing,
re- packagi ng, which uses frozen, 68- or 25-kilogram
packages of butter, that is al nost w thout exception
sal ted, because the salted is easier to store, it stays in
a specific in quality, has |less issues with nold or
spoi | age because of that good old salt that's init.

So if you're looking for a storable comobdity,

salted butter is that storable comobdity. So that's one

of the -- one of the reasons.
So it's kind of like 640s, it's still butter, but
of course, it's salted -- | nean unsalted. But it has --

it has different storage properties.

From ny personal experience | have never bought
repackaged unsalted butter. |'ve bought many, many,
mllion pounds of repackaged salted butter because it
seens to work well.

Q So when you are tal king about |ikely nade to
order, | won't call it just in time, but sort of, you
order it when you need it, and as a purchaser, you don't
plan to store that for very | ong?

A No. Generally not. Generally, even in a store,
your sell-by date on unsalted butter is two nonths | ess
than it is on salted, fromny experience.

Q And so it's -- I'mtrying to tie the loop. So
it's the storage properties of the butter that make it,
"1l say difficult instead of inpossible to derive a
uni form price?

A. It is -- it just -- it just doesn't -- it doesn't
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keep as well. | nean, you have nore risk of spoilage with
unsalted than you do salted, which is why, if you are

| ooking at what's the true comodity in the United States,
it's unsalted.

Anot her -- another | think factor | think about
here, and maybe it doesn't matter, but nost butter that's
inported into the United States is unsalted. And so that
trade bal ance can al so affect that unsalted market nore so
than salted just because nost inported butter is unsalted.
Again, I'mnot going to quantify what that is because |
don't know. | haven't bought bulk butter from-- | bought
packaged butter from overseas but not bul k butter, so |
can't speak to the extent that that's an issue.

M5. TAYLOR That's it from AMS. Thank you.

THE W TNESS: Thank you

CRCSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan, American Farm Bureau Federation

M ke, you tal ked about storage and needing to
store salted butter for the holiday bulge in demand, and
when butter is produced, nost butter plants are capabl e of
producing either salted or unsalted butter; is that not
right?

A. Yeah. And it's a pretty easy switch

Q And so wouldn't the relatively -- the relative
ease of switching out one or the other allow for that kind
of storage of the unsalted -- production of salted butter,

you know, neeting the unsalted demand in the wintertine,
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but still for the cost to kind of -- the prices to
converge because of the ease of switching over fromone to
t he ot her?

A. | -- they are just different products. And they
are handled different -- again, if we're |l ooking at the
comodity, | think -- although unsalted butter is a
comodity across the world, inthe US. -- and naybe
others will testify on this -- it's viewed differently
because you generally don't want to store it because of
ri sk of spoilage and because the specific markets.

And it's big, but | wouldn't say -- as far as
share of retail butter, | can speak -- one of the nmany
amazi ng things that happened during COVID is everybody
started baking at home. And so you saw -- from ny
experience, you saw unsalted butter gain to where it was
al nost 40% of the market, and then the next year it went
right back to where it was, which was 30 to 35. People |
guess decided they |liked -- once the bakeries opened back
up again, they didn't buy it anynore. Butter sales went

up, but the share of unsalted went down.

So it seens to be fairly stable. | can't speak
for commercial use because | don't -- | haven't been in
that business. But on a retail level, the share is pretty
stable. Al | do knowis | don't get it packaged ahead

i ke you do salted butter.

Q So in your experience, the unsalted butter share
of the retail market is 30 to 35%
A. Roughl y.
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Q Ckay.

A. And that's going to vary by conpany. [It's going
to be -- it's going to be probably smaller in your
di scount stores. |It's going to be larger in your gournet

stores, which | would expect, for exanple --

Q Sur e.
A -- there would be sone difference there.
Al t hough, again, | worked for a mddle of the road one,

we had everybody.

Q And you said nost of our inports of butter

unsalted. But those are not -- those aren't commodity

Anmerican style unsalted butter, those are primarily --

A. Yeah. Pretend to be higher fat, you're correct.
Q -- the prem um products? Ckay.
A But if you are using it for industrial use,

SO

sone of that, a lot of that is, you can usually substitute

wi th your, whatever you're naking, whatever your recipe

i S.

Q Sure. But the fact that you can easily switch out

fromsalted to unsalted on the production side, they are

easy production substitutes, doesn't that tend to lead to

the prices to converge?

A. Well, | wouldn't argue that the prices aren't
close to the sane, but | would argue that if we have a

broadly surveyed commodity product, which is salted

butter, do we need to add unsalted.
Q kay.

A. And what's real benefit fromthat. Because it
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isn't a coomodity as nuch. It's nore nmade to order.
Q Thank you.
DR. CRYAN. Thank you.
THE COURT: Anyone el se before redirect?
Redi rect.
REDI RECT EXAM NATI ON
BY MR ROSENBAUM
Q M. Brown, just to clarify in case there's any
anbi guity, which is the product that can be stored | onger?
A Sal t ed.
MR. ROSENBAUM  Your Honor, at this point | would
nove Hearing Exhibit 131 into evidence.
THE COURT: Seeing no objection, Exhibit 131 is
admtted into the record.
(Thereafter, Exhibit Nunber 131 was received
i nto evidence.)
THE COURT: You may step down, or nove on to the
next of your topics.
It's 12:29. It seens |ike an appropriate tinme for
lunch to ne. 1Is that what you were going to say,
M. Rosenbaun?
MR. ROSENBAUM  Yes, your Honor.
THE COURT: Ckay. So let's cone back at 1:30.
(Wher eupon, a luncheon break was taken.)

---000- - -
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TUESDAY, SEPTEMBER 5, 2023 - - AFTERNOON SESSI ON
THE COURT: Let's cone to order. On the record.
Ms. Hancock.

M5. HANCOCK: Your Honor, we have Ms. Emma Downi ng
Reynol ds here to testify.

THE COURT: Ckay. Before we -- she may cone up to
the stand, and I will swear her inin a mnute.

| understand we have a prelimnary item | think
| ast week M. Crinion, Exhibit 124, we didn't have hard
copies of that. So |I forget what we did. W may not even
have marked it.

W marked it, but we didn't -- yeah, we marked it,
but there was nothing to mark, | guess, right, which
expl ai ns sone things on ny table.

Do we want to take that up now as to whether it
should be admtted or not? Do people want sone tine to
| ook over it? W can take sone tine.

MR. HLL: This appears to be Edge-3?

THE COURT:  Yes.

MR HILL: Yes, sir. W do have a copy of this
for 124.

M5. TAYLOR  Last week, your Honor, M. Crinion
was one of the six dairy farners that testified, and his
testi nony was up on our website in advance, but we didn't
have paper copies. So we have printed a few just to nmake

sure we have paper copies in the record for any reference

|ater and to give you a paper copy. | don't recall if
that was entered into the record at the tine. | do know
TALTY COURT REPORTERS, INC. 2132
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we marked it.
THE COURT: GCkay. So I'll sua sponte nove it

the record. Any objection to Exhibit 124 bei ng nmade a

part of this hearing record?
W can -- M. Rosenbaum | know you stood up.

mean, we can delay until the next break or whenever,

i nto

t 0o.

Ckay. Let's just take this up at the next break

or sone -- whenever soneone rem nds nme probably.

H, welcone to the stand. Pl ease raise your
hand.

EMVA REYNOLDS

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness, M. Hancock.

M5. HANCOCK: Thank you.

DI RECT EXAM NATI ON

BY Ms. HANCOCK

Q Good afternoon

A Good afternoon.

Q s it Downi ng or Reynol ds or hyphenat ed?

A Ms. Reynolds is fine.

Q Ckay. We're meking the transition

A. W're doing it.

Q Ckay. Well, good afternoon, Ms. Reynol ds.
A. Thank you.

Q Congr at ul ati ons.

right

Wuld you mnd stating and spelling your nane for

the record?
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A. Emma, E-MMA, Reynolds, RE-Y-NOL-DS.

Q And coul d you provide your business address?

A. 1405 North 98th Street, Kansas City, Kansas,
66111.

Q And are you here to present testinony on behal f of
National M I Kk?

A | am

Q And is that what's reflected in what's previously
been marked as Exhi bit NWPF-117?

A That is correct.

MS. HANCOCK: Your Honor, if we could have for
identification purposes this docunent marked for her
testi nony.

THE COURT: Yes. Marked -- the exhibit so
described is Exhibit 132 for identification.

(Thereafter, Exhibit Nunmber 132 was marked

for identification.)

M5. HANCOCK: Thank you.

BY MS. HANCOCK:

Q Ms. Reynolds, would you mnd providing us with
your testinony.

A Hello. M nane is Emma Reynolds, and | work for
Dairy Farnmers of Anerica, Inc. (DFA), a |eading global,
farmer-owned m | k-marketi ng cooperative. | first started
as an intern with the Cooperative in 2016, working in
fluid mlk marketing.

After receiving a Master of Science in

Agricultural and Applied Economcs with a Public Policy
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Anal ysis enphasis fromthe University of Mssouri, |
transitioned into a new full-time position working on a
mul titude of projects focused on policy, mlk analytics,
and strategic initiatives.

Today, ny role in dairy policy and industry
rel ati ons provides an opportunity to work directly with
our farmer-owners, staff across the Cooperative, and a
variety of others in the industry.

| am here today representi ng DFA and the Nationa
M1 k Producers Federation (NMPF), and | amtestifying in
support of the USDA Proposal 3, submtted by Nationa
M1l k, to renove the USDA average survey price for
500- pound barrel cheddar cheese fromthe conputation of
the protein price, which falls within the hearing subject
area of "2. Surveyed Commodity Products.”

The inclusion of the barrel volune is no | onger
necessary to achieve a representative 40-pound bl ock
survey price. Since the price difference between bl ocks
and barrels has diverged, it is no |longer practical to
convert a barrel price to a block price.

Over the last few years as the prices diverged,

t he Federal Order process of conputing the Cheese Price by
usi ng 500- pound noi sture-adjusted barrel prices have
reduced the Class Ill price, which was not the intent when
this survey convention was codified in 2000.

The National M1k proposal to del ete 500-pound
noi st ure-adj usted barrel cheddar cheese will preserve the

intent of USDA to have the protein price based on the
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40- pound bl ock pri ce.

As stated in National MIKk's initial proposal, the
Class Ill mlk price is derived from cal cul ati ons of
conponent prices for protein, butterfat, and other solids.
The protein conponent price fornmula references two survey
price series for cheddar cheese submtted by manufacturers
t hrough the Dairy Product Mandatory Reporting Program
(DPMRP) and reported in the weekly National Dairy Product
Sal es Report (NDPSR). These are the 40-pound yel |l ow
cheddar cheese (bl ock) prices and the 500-pound
noi st ure-adj usted barrel cheddar cheese (barrel) prices
four to 30 days ol d.

The total cheese price used in the protein price
cal cul ation ("Cheese Price") is the weighted average of
t he bl ock and the conbi nati on of noi sture-adjusted barrel
price plus $0.03 per pound. The weighting is derived from
t he sal es volunes reported in the survey.

In Section Il: Discussion of Material |ssues and
Proposed Anendnents to the Orders fromthe 2000 Federa
M Ik Marketing Order Reform docunent, USDA cited a concern
over a "thinness" of trading when originally structuring
the classified pricing formulas during Federal MIk
Mar keting Order Reform

The docunment continued by stating, "Mny
comenters insisted that barrel cheddar cheese prices
shoul d be included in a weighted average wth bl ock
cheddar prices since much nore barrel cheese is produced

t han bl ock cheese."”
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G ven these reservations, block and barrel prices
were included to encourage an adequate sanple size for the
data coll ected. The decision docunent reinforces this
directive by stating, "lIncluding both block and barrel
cheese in the price conputation increases the sanple size
by about 150% giving a better representation of the
cheese market." Chart 1 displays USDA NDPSR bl ock vol unes
from 1999 and the survey's sal es volunme growth since.

Additionally, the docunent referenced above
states: "[S]ince the Make Al lowance is for bl ock cheese,
the barrel cheese price nust be adjusted to account for
the difference in cost for neking bl ock versus barre
cheese. The $0.03 that is added to barrel cheese is
generally considered to be industry standard cost
di fference between processing barrel cheese and processing
bl ock cheese." The Cheese Price within the Cass I
formula still applies this same price correction today,
over 20 years | ater.

As coul d be expected, cheese market dynam cs have
heavily evol ved over nore than 20 years. Consuner denmand
is transformng to prefer nore natural cheese as opposed
processed cheese. Chart 1, displaying block sales vol unes
as reported in the NDPSR, shows continued | ong-term growth
in volume with a conpounded annual growh rate of 4.19%

I n 2022, the NDPSR reported a total block vol une
of 652,831, 270 pounds, nore than two tinmes the vol une of
t he 40-pound bl ocks in the 2000 survey. |In 2000, the

conmbi ned NDPSR bl ock and barrel sales volunes totaled only
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769, 707, 920 pounds.

As shown in Table 1 and Chart 2, 2022 NDPSR bl ock
sal es volune was nearly 85% of the conbi ned 2000 bl ock and
barrel total. Wth projected new cheddar cheese capacity
comng online within the next five years, the continued
growt h of NDPSR bl ock sal es vol unes is expect ed.

G ven the grow ng capacity of block sal es vol une
within the NDPSR, the original reasoning behind the
i nclusion of barrels -- the "thinness" of the bl ock
market -- is no |onger valid.

In reference to the American Farm Bureau
Federation’s (AFBF) proposal to incorporate 640-pound
bl ocks into the Cheese Price and NDPSR, the information
ci ted above supports the sufficiency of sole inclusion of
40- pound bl ocks. Wiile AFBF' s participation in this
process i s appreciated and inportant, the current, and
anticipated future, 40-pound bl ock vol une provi des an
adequat e dat aset.

There is currently no public spot market for
640- pound bl ocks, making the pricing correl ati on between
40- pound bl ocks and 640- pound bl ocks uncertain. Wthout
avail abl e market information confirmng prices of
640- pound bl ocks and 40- pound bl ocks nove toget her,

i ncorporating 640-pound bl ocks could pronote the sane
mar ket disparity as currently displayed with 500-pound
barrels.

As stated in National MIKk's initial proposal, the
CME 40- pound bl ock cheddar price is used as the pricing
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I ndex for nost cheese produced in the United States.
Cheddar 40-pound bl ocks, 640-pound bl ocks, nozzarell a,

ot her Anerican-type cheese, and other types of cheese,

i ncl udi ng cream cheese, and Hi spanic cheese, are al
typically based off the CVE 40- pound bl ock cheddar price.

It is estimated that nore than 80% of the natural
cheese market utilizes block pricing. Gven the
i nfrequent application of barrel pricing as a price index
for the mpjority of U S. cheese, the continuance of
noi st ure-adj usted barrel pricing is used in the Protein
Price cal culation, which factors into the Federal M Ik
Marketing Order Class Il price, is not representative of
mar ket realities.

VWi |l e the USDA deci sion referenced above states
that the inclusion of barrels was originally done in
effort to ensure adequate sal es vol unes for cheese, actual
cheese buyers and sellers do not require such a high
threshold. The daily CME G oup cash bl ock cheese narket
is wdely recogni zed by market participants as heavily
i nfluencing the price of cheese across the industry.

However, as shown in Chart 3, annual CME bl ock
cheese volunes are not as | arge conpared to NDPSR bl ock
vol unmes. This suggests that the nmarketplace acknow edges
the CME, even with a snaller sanple size than the current
NDPSR bl ock vol unes, when determ ning the whol esal e
pricing for nost of the cheese manufactured and sold in
the United States.

By this conparison, the volune of 40-pound bl ocks
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i ncluded in the NDPSR survey is nore than adequate to
determ ne the cheese price for USDA to use in calculating
t he USDA Federal Order Protein Price.

From 2017 to 2022, NDPSR weekly average prices for
bl ock and noi sture-adjusted barrels showed that bl ocks
were nore than $0.03 per pound greater than barrels, an
astoundi ng 73% of the tine.

Chart 4 displays the block and barrel spread
applied to nonthly USDA AMS Announced Cl ass Cheese Prices.
The two horizontal red lines outline the bounds for $0.03
per pound and negative $0.03 per pound. The chart shows
several |arge divergences, especially between 2017 and
2022, suggesting the clained predictable $0.03 per pound
price spread for bl ocks and barrels no | onger applies.

Additionally, Chart 4 exhibits that block prices
are greater than barrel prices by nore than $0. 03 per
pound for many nmonths within the ei ght-year period
anal yzed. G ven the Cheese Price used for the Class Il
price is an average of blocks and the conbi ned
noi st ure-adj usted barrels plus $0.03 per pound, the
i nclusion of barrels at this tine is msaligned with the
original intent and expectations of the decision docunent.

Because of how the current Cheese Price is
structured, when the barrel price consistently trails the
bl ock price, it results in an unintended decrease in the
Cheese Price, which negatively affects the Cass Il
price.

To further highlight this problem Chart 5
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denonstrates how t hese variances w den when a sinple
annual average is taken to the bl ock and barrel spread
applied to nonthly USDA AMS Announced Cl ass Cheese Prices.

USDA' s Federal M Ik Marketing Order Reform
decision in 1999 went to great lengths to nake the barre
price "look" like a block price. It adjusted the barrel
price by converting the barrel noisture content to be |ike
bl ocks and it added in the $0.03 per pound barrel discount
that was representative of | ower packagi ng costs.

For reference, the 1999 USDA decision stated, in
expl aining the reasoning for the $0.03 per pound barrel
di scount, that "[a] nunber of other commenters argued that
t he proposed cheese Make Al |l owance woul d cover the cost of
maki ng none of the cheese nade in California."

Wth the expansion of 40-pound bl ock production
and the growth of its reporting in the NDPSR survey, the
i nclusion of barrel prices is no | onger necessary or
hel pful. Additionally, the adjustnent used to convert a
barrel price to a block price equivalent is no | onger
accurate nor required.

In fact, it is harmng the proper valuation of the
Class Ill price by failing to account for frequent
dramati c bl ock-barrel spreads that negatively inpacts the
Cheese Price, creating a disorderly market condition that
is counter to USDA's stated intent in its 1999 deci sion.

In closing, the National MIk proposal to renove
the U S. average survey price for 500-pound barrel cheddar

cheese fromthe conputation of the protein price is nore
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representative of current marketing conditions and nore
consistent with USDA's intent than the conputation
currently used.

The fundanental purpose behind the barrel
inclusion is no |l onger applicable nore than 20 years after
the original decision was made. The elim nation of
barrels will result in the protein price factoring into
the Cass IIl price nore accurately representing how U. S
cheese is priced within the current marketpl ace.

Thank you for allowing ne to testify today.

Q Thank you, Ms. Reynolds. Appreciate you reading
that into the record.

| just want to chat with you about a coupl e of
your -- of your charts. Let's look at -- let's |ook at
page 6 of your testinony under Chart 4.

A Ckay.

Q And is this chart used to reflect the volatility
of the barrel price spread on a nonthly basis for all the
nonths reflected there on that chart?

A That is correct.

Q So it ranges from January 1st, 2014, through
Sept enber 1st of 20227

A That is correct.

Q Do you know what happens if you take it from
January -- or I'msorry -- Septenber 1st of 2022 to the
present ?

A. | did not | ook at that specifically. | believe it

beconmes nore vol atile.
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Q Ckay. And you were flying this norning, so you
didn't, I'msure, get a chance to hear. But M. Brown
testified, and he had reported sone annual nunbers --
annual average wei ghted nunbers with respect to bl ock --

or excuse nme -- wth respect to barrel pricing. And for

2022, it showed | think a difference of .01 on a weighted

2023

aver age basis, and he had acknow edged that there had been

sone volatility in 2022 before it netted out to be an
annual average of not very different.
|'"'mjust wondering if -- if that has been your
experience as well for 2022 through year end.
A Correct.
Q Do you know or do you have an opi nion as to what

is driving or causing that volatility?

A | don't have an opinion on that.
Q Ckay. And then let ne just -- one nore question
her e.

When we | ook at your Chart 5, this kind of goes to

where | was just at when | was reflecting on M. Brown's

testi nony. \Wen you |ook at 2022, it | ooks |like your

average annual bl ock-barrel spread for 2022 is quite

small. |'mwondering if you could talk about -- talk
about that.

A. So as you stated earlier, referencing Chart 4, you
| ook at the nonthly view, it is -- the volatility is nmuch

greater. But as you reference, you know, when you get to

t hose annual averages, it -- it |ooks snmaller.

Q Ckay. Then so on a nonthly basis, though, the
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experience of those who would be relying on that market,
it would be nuch nore extrene than what's reflected in the
annual average?

A Correct. And, you know, when you are operating in
the market, you don't know that things are going to wash
out at the end.

Q Ckay.

M5. HANCOCK: Thank you, your Honor. W would
tender Ms. Reynol ds for cross-exam nation.

THE COURT: Cross?

CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q | m Steve Rosenbaum for the International Dairy
Foods Associ ati on.

Let nme start with your chart on page 3 of your
testi nony, Table 1, which tracks the volune of block sales
and barrel sales included in the USDA survey for setting
mnimmml Kk prices, correct?

A Correct.

Q And you provide sone discussion of that, but
don't see any discussion where you sinply conpare the
change in volune of bl ocks versus the change in vol une of
barrels. Is that correct? You don't discuss that?
Anywher e?

A Change in blocks -- so within Chart 1, the change
in volunme of blocks is highlighted.

Q Your witten discussion doesn't discuss that --

that issue, right, how rmuch one has grown versus how nuch
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t he ot her has grown?
A. Wthin the prior paragraph, | do point out the
CAGR, so the conmpounded annual growth rate, of block
vol une.
Q Right. But you didn't do anything like that for
barrels, correct?
A. Wthin the content of ny testinony, | only
presented the chart for barrels.
Q Ckay. So tell nme how|l'mwong but -- and this is
eyeballing, | didn't have tine to do the actua
calculation as | was preparing -- but it |ooks |like barrel
producti on between 2000 and 2022 -- in terns of what's
included in the survey -- the barrel production is up

around 270 mllion pounds; is that correct?

A " mnot going to attenpt to do math on the stand.

Q Well, isit 713 mllion mnus 451 mllion? 1Is
t hat the cal cul ation?

A. So you said 222, barrel volume is 713 mllion,
approxi mately. And you're referencing what year prior?

Q 2000, the year you started wth.

A 2000. Is the 451 mllion, approximately, pounds,

correct.

Q Right. So it's roughly an additional 270 mllion

pounds of barrel cheese?

A | f you say so.

Q And bl ock cheese goes fromusing the sane years,
318 mllion to 652 mllion; is that correct?

A That is what the table shows.
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Q And that's a roughly 330 mllion barrel -- excuse
nme. Start that question again.

That's a roughly 330-m | lion-pound increase in
bl ocks?

A Yes. As ny testinony states, block volune from
2000 conpared to 2022 was nore than doubl e over those
22 years when it cones to volune reported within the
NDPSR.

Q Right. But | asked a different question. | asked
you whet her the increase was around 330 mllion barrels.
Is that -- strike that.

| asked you whether the increase was about

330 mllion pounds; is that right?

A. From 2000 to 2022, block volunmes -- |I'm not doing
math on the stand, but | would say that's -- that's fair.
Q Ckay. So is it -- is it fair to say that in broad

strokes, the growh in block pounds and the growth in
barrel pounds are pretty close, 270 mllion nore barrels
and 330 mllion nore bl ocks?

A. | would say that's fair for volune reported within
t he NDPSR survey. But as cited previously, there is
vol unme outside the survey, and the majority of cheese
that's priced in this country is driven by bl ocks.

Q Al right. M question was very straightforward.
You don't need to, you know, editorialize.

Am | correct that, roughly speaking, the increase

in barrels and the increase in blocks in terns of poundage

are pretty simlar between 2000 and 20227
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M5. HANCOCK:  Your Honor, | would object to the
characterization of the question and himinstructing the
Wi tness as to how to answer. She's entitled to provide
her answer within the context of what she's tal king about,
and | think that's all she did. She answered his question
directly.

MR. ROSENBAUM No, she didn't, your Honor. And
this has gotten a little beyond appropriate behavior. |
think the answers are not -- |I'mnot getting answers to
the questions that | asked. | asked for a specific
conpari son between those two nunbers.

THE COURT: | think it's correct that you didn't
get a definitive yes or no answer to your question. |
think you' re entitled to that. And then | think the
witness is entitled to explain what she has to explain
about what that yes or no answer neans.

MR. ROSENBAUM  All right.

BY MR ROSENBAUM

Q Am | correct that the increase is roughly the
sane, in poundage, between the two?

A Wthin the survey, that is correct.

Q Ckay. And by the way, do you have persona
knowl edge as to how cheese is priced in terns of using
bl ocks versus barrels, versus using the Class IIl price,
versus using the NPDES (sic) price? Do you have
personal -- NDPSR price -- do you have personal know edge
about those things?

A. Do you m nd defining "personal know edge"?
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Q Yeah. Personal know edge. | nean you know about,
personal ly.

A. So ny role does not on the daily have nme pricing
cheese within those markets.

Q Ckay. So -- sO you -- when you say, on page 4, it
is estimated that "nore than 80% of the natural cheese

mar ket utilizes block pricing,"” first of all, you have no
citation for that statenent, correct?

A That is correct.

Q And you -- and you don't yourself engage
personally in activities that would I et you know whet her

t hat number is correct or not; is that fair?

A That is fair. | wll --
Q Sorry.
THE COURT: Let's --
MR. ROSENBAUM Didn't nean -- | thought she was
fini shed.
BY MR ROSENBAUM
Q Pl ease, go ahead.
A. That's okay. |I'mtrying to talk slow for the

court reporter.

That is correct. That estimate -- estimate is
based off the estimates fromthe national task force. So
| relied on the other nenbers of the National MIlk and the
expertise they personally have when providing the
esti mat e.

Q Ckay. And | want to just focus on a question just

so it's clear as to what it neans to say they "utilized
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bl ock pricing" as you understand it when you say this.
That doesn't nean that the block price actually is
the price at which the other cheese is sold, correct?

A That is my understanding.

Q Ckay.

A. From ny understanding, it would be bl ock price,
plus or mnus X

Q Right. So | -- and that's -- that's an issue that
hasn't conme out nuch yet, so let nme focus on that. |
mean, if it is block price mnus, okay, then in fact the
bl ock price isn't representative of the price of the other
mlk, the other -- other cheese -- excuse ne -- the other
cheese i s cheaper, correct?

A It could be.

Q And if it's block plus, obviously by definition,
the other cheese is nore expensive, correct?

A. It could be. | will say, as you have referenced,
you know, ny daily job is not pricing cheese.

Q No. But I'mjust talking in -- in just genera
parl ance, there's a difference between pricing off of
bl ock and pricing at block, correct?

A. Yes, that is correct.

Q So ny point is, if -- let's say the bl ock cheese
is $2 a pound. Ckay? Which may be an optimstic price
right now, but let's say it is $2 a pound. Al right?

A Uh- huh.

Q Ckay. | nean, you can't say, oh, well, nost

people price off block, so let's just use the block price
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as representative of what the cheese price is. R ght?
nmean, those other cheeses could be selling for $0.20 a
pound | ess or $0.50 a pound nore, correct?

A. That is true. | amnot aware of what those --

t hose plus or mnuses are. | wll say, you know, that
bl ock price is utilized as an index as it noves up or
down, providing a baseline, to drive those market prices.

Q Ri ght. But how nmuch up or down you get fromthe
bl ock price, that's a matter of the negotiations that have
been entered into between the buyers and sellers of those
ot her cheeses, correct?

A. Cheese price is negotiable.

Q Ckay. So let's nowtalk a bit about the purpose
in which USDA was engaged in 2000 when they first decided
to include both barrels and blocks. | take it that we can
fairly conclude that you were not involved at that tine,
correct?

A. | was three, so | wasn't paying particularly close
attention at the tine.

Q Ckay. So -- all right. So you were not there in
1987 when | attended ny first Federal MIk Marketing O der
hearing; is that correct?

A. No. I'msorry | mssed out.

Q kay. So the $0.03 adjustnment which you reference
is explicitly described in the -- well, strike that.

You refer -- you quote several tinmes fromthe
USDA' s decision in 1999, that was the one that put the

product pricing formulas in place, correct?
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A | did.

Q Ckay. And just for correction purposes, the date
is April 2nd, not April 12, 1999. But |I'mnot criticizing
you for a typo. | seemto have had sone of those nyself,
So -- but just so we are working off the sane docunent.

A Great. Thank you.

Q You do -- and you would agree with ne, just at a
very basic level, there's a difference between what it
costs to nmake cheese and the price at which cheese is

sold, correct?

A. Those are two differences, yes.

Q Ckay. Because on page 7, you reference that --
you say USDA made -- "went to great |lengths to nmake the
barrel price 'look' |ike a block price.”

Do you see that?

A | do.

Q But, in fact, what they did is they nade a $0. 03
adj ust nent because they understood there was a $0. 03
difference in packaging cost, correct? | nean, you say
t hat yourself.

A In -- yes. In reference to the quote fromthe
deci sion there, yes.

Q Yeah. | nean, this was an effort to make the cost
of cheese equival ent between bl ocks and barrels, not an
effort to nmake the price the sane.

Do you agree with that?

A | don't think | necessarily agree. Dr. Vitaliano
| ast week, | think, did a wonderful job of explaining that
TALTY COURT REPORTERS, INC. 2151
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into detail. But going into -- that was the understandi ng
of creating, you know, a conparable block price due to the
concern of thinness in the market.

Q Al right. So do you have a copy of the
decision -- of the April 2nd, 1999, decision in front of
you?

A Not in front of ne.

Q Al right. I1'mgoing to hand one to you
A. Ckay.
Thank you.
Q And | have used this before, but | do have extra
copi es.

MR, ROSENBAUM  Your Honor, would you |like a copy?

THE COURT: Yeah, | would like a copy. | don't
want any favoritismtowards ne but --
BY MR ROSENBAUM

Q And | should make clear that is an excerpt, and it

is the back -- the very back page, which |I believe
contains the entirety of the rel evant di scussion.

So if you -- you see that USDA reports, quote,
"Many commenters insisted that barrel cheddar cheese
prices should be included in a weighted average with bl ock
cheddar prices since nmuch nore barrel cheese is produced
t han bl ock cheese. National M|k Producers Federation
urged that the barrel price not be included because
barrels don't have uniform conposition and because the use
of such prices would have the effect of unnecessarily

reduci ng prices to producers. Qher comenters suggested
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if barrel prices are included, they should be increased by
$0. 03 per pound to nmake up for dis difference in packaging
cost. Still other commenters argued that all varieties of
cheese should be included in the NASS price survey to
assure that all cheese value is captured.”
Do you see that?
A. Wul d you mi nd putting which paragraph?
Q |"msorry. It is the mddle colum. You should
have interrupted nme sooner.
A. | shoul d have worn ny gl asses.
Q It's the mddl e col um.
A. Al right.
Q It's the first full paragraph, "Many commenters,”
and | just read that first paragraph into the record.
A. Thank you.
THE COURT: Let's go ahead and give a local cite
for this.
MR. ROSENBAUM Yes, |'msorry. Yes, your Honor.
This is six -- Federal Register, Volune 64, page 16098,
and | have been reading fromthe m ddl e col um.
BY MR ROSENBAUM
Q Ckay. And do you see that?
And do you see when the next paragraph, the USDA
went on to say that they had been making -- the
Make Al l owance was based upon the Make Al |l owance bl ock
cheese and therefore, quote, "the barrel cheese price nust
be adjusted to account for the difference in the cost of

maki ng bl ock versus barrel cheese. The $0.03 that's added
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to the barrel cheese price is generally considered to be
the industry standard cost difference between processing
barrel cheese and processing bl ock cheese."

Do you see that?

A | do.

Q | don't see one word in this where USDA says it's
our expectation that the price of block cheese and the
price of barrel cheese will be the sane. | see them
sayi ng, we want to nake sure the cost that we're deducting
fromthose prices is the sane, and we'll add $0.03 to the
bl ock price in order to make them conparabl e gi ven that
bl ock cheese costs $0.03 less to package. Isn't that a
fair characterization of what they said here?

M5. HANCOCK:  Your Honor, | would object to the
extent that this is -- this docunent is going to speak for
itself. And she can tal k about what she wote in her
statenment or what she based it on, but he's asking -- he's
essentially testifying, asking her to acknow edge t hat
what he said has been read correctly. | don't think
that's appropriate testinony for the w tness.

MR, ROSENBAUM  Your Honor, nost of her testinony
is devoted to her stating a view of what USDA's intents
were in 2000. | think this is legitimte
Cross- exam nati on.

M5. HANCOCK: Well, he's just quoted a statute.
It's not a cross-exam nation. He can argue that in his
brief.

THE COURT: Well, | think it's easier -- probably
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nore appropriate for the record for himto cite specific
| anguage in the Federal Register than it is for himto
reconfigure that |anguage in his own words and then ask
about that. This witness has -- you know, |'mjust

getting the testinony, so | may not be as versed as sone

people. | think she has relied on this order quite a bit,

and | do think M. Rosenbaumis naking the distinction
bet ween cost and price and is exploring what -- what the

agency actually said about this.

2023

Do you disagree with -- I'mjust going to ask fl at

out: |Is he msconstruing what this | anguage says sonehow

to your m nd?
M5. HANCOCK: No. But he's not asking her what

her interpretation of this statute is. He's reading the

statute, making argunment about it, and then saying, "Isn't

that right?"

THE COURT: Well, | --

M5. HANCOCK: That's totally appropriate for the
brief.

THE COURT: No, | think he's setting up the
background to say, "You testified this in your testinony,

and you have relied on this Federal Register issuance

quite a bit. How does that line up?" | nmean it is cross,

and in cross he's going to say, "I don't see that this
lines up exactly. It just seens different to nme. How
woul d you explain that?" That seens fair to the w tness.

M5. HANCOCK: Well, your Honor, | would proffer |
don't believe that this is different than what
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M . Rosenbaum obj ected to when Dr. Vitaliano was asking
guestions, when he was putting forth what he believed was
t he supporting proposition before he asked a witness if he
agreed or disagreed. And so this is the standard of
consistency that | had tal ked about | ast week.

THE COURT: No, | think | remenber that. That was
j ust paragraphs of discussion, and then, do you agree or
di sagree. This is a very -- seens to ne this is a fine
specific point, and it's appropriate cross-exam nation.

So overrul ed.

THE WTNESS: Do you mind restating your question?

MR. ROSENBAUM  Absol utely.

Can | have the reporter read back the question so
we have the sanme exact question?

(The testinony was read back as requested.)

THE COURT: Do you understand the question?

THE WTNESS: | do. Thank you

So it is true that within the roughly two
par agraphs that you read to nme that there is no explicit
expl anati on of USDA stating that word for word. However,
as Dr. Vitaliano stated previously, it is our
understanding that was the intent. And as you nenti oned
in your question, it's to nake both of those prices
conparable. And as -- you know, as we have di scussed
earlier, this is an over 20-year-old decision docunent,
and, you know, the conpatibility of those two products is
no |l onger valid as | have referenced in ny testinony.
/11
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BY MR ROSENBAUM

Q So you're interpreting that | anguage to say USDA
was trying to nmake the prices conparable, not trying to
make the costs conparable; is that your position?

A Wthin the final paragraph, it -- it tal ks about
cost. M understanding is the intent was to nake bl ock
and noi sture-adjusted barrels equival ent.

Q Ckay. Have you -- have you perforned any anal ysis
of the ability of barrel cheese manufacturers to continue
to operate if they are required to pay for their mlk
based upon a fornula that does not reflect block price --
excuse ne. Start the question again.

Have you done any analysis of the effect on barrel
manuf acturers if the mnimummlk price they nust pay is
not based upon the price at which they are able to sel
barrel cheese but rather the price at which bl ock cheese
i s being sol d?

A | have not researched that.

Q And turning to page 6 of your testinony, you have
a sentence, quote, "The chart shows" -- this is on the
very first paragraph -- "The chart shows several |arge
di vergenci es, especially between 2017 to 2022, suggesting
t he cl ai med predictable $0.03 per pound price spread for
bl ocks and barrels no | onger applies.”

Do you see that?

A | do.

Q And do you agree with nme that the $0.03 per pound
nunber in the context of the April 2nd, 1999, decision, is
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in all respects tied to the difference in manufacturing

costs?
A. | wouldn't say | agree with that statenent. As
you can see, in the years prior, it was a nore -- it was a

wi del y acknow edged under standi ng that bl ocks and barrels
noved together prior to 2017. That's been, you know,
| argely discussed in previous testinony.

As you can see fromthat chart, once you get into
the 2017 and beyond, those bl ock-barrel spread variances
and that volatility, you know, increases substantially.
And so the $0.03 per pound reference is to that claim of
nost of the tinme they nove together, but once 2017
occurred, you know, those disparities really increased,
whi ch was not the original intent of the USDA decision
over 20 years ago.

Q Do you agree that in the April 2nd, 1999,
deci sion, insofar as there are explicit references to
$0. 03 per pound, that those references are all wth
respect to costs of manufacturing, including cost of
packagi ng?

A Wthin that final paragraph that you read to ne, |
wi |l agree that those few sentences have to do with cost.

Q Ckay. And actually, when you go back to the first
full paragraph in the m ddle colum on page 16098, do you
see there also a reference to $0.03 per pound as being the
di fference in packagi ng costs?

A. | do see that reference. | would say ny

under st andi ng of that sentence is an attenpt for USDA to
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provi de context into, okay, we are taking bl ocks, and we
are attenpting to make a synthetic block, and we're trying
to make it conparable. So that is ny interpretation of
that prior sentence.

Q Have you ever seen USDA in any publication
starting April 2nd, 1999, and noving forward to today,
where they have stated that their effort was to create a
synthetic bl ock price?

A. | have not read every decision since 1999, so |
can't respond to that.

Q Do you have any exanples to which you can point --
poi nt where synthetic block price or conparable words was
used by USDA?

A. | have nothing | have brought here today.
Q Ckay.
MR. ROSENBAUM That's all | have. Thank you.

THE WTNESS: Thank you
THE COURT: Further cross for this w tness?
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Hel l o, Ms. Reynol ds.

A. Hell o, Dr. Cryan.

Q How are you?

A. | " m good.

Q You're -- you're an econom st, and a good one, soO
|"mgoing to ask you -- I'mgoing to ask you sone -- don't

| augh at that.

A. | don't knowif | would claimthat, but |
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appreci ate the note.

Q Let me ask you sonme questions, sone econoni st
guesti ons.
In theory, if -- if you ve got two products that
have simlar cost structures and -- and there's -- and

there's an opportunity over tine to shift all the inputs
so that they have their -- a cost structure where one is

-- one costs $0.03 a pound nore to make than the other

one. Wuldn't the price -- wouldn't the price in the lung
run be $0.03 apart?

A. | woul d say yes given you have --

Q Al'l those conditions?

A. -- all those conditions and you are aware of those

mar ket prices.

Q Right. And before -- before 2000, there's been
di scussi on about how there was a | ot nore slack capacity
at cheese plants and m |k could nove to cheese -- to
barrel production or block production as needed in the
short run. And -- and if there was a cost difference of
about $0.03, would that -- that woul d be sonething that
woul d support the Departnent's objective of maintaining a
price relationship, a consistent price relationship; is
that right?

A Yes.

Q But that wouldn't change the fact that their
fundanental purpose was to nmake sure that the prices were
conpar abl e?

A Correct.
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Q Very good.

Ckay. You said in your testinony that we don't
have enough i nformation about 640s to incorporate them
into the survey.

A | did say that.

Q How do we have -- how do we have price and vol une
nunber s about 40- pound bl ocks?

A. When you say "price and vol une nunbers,” what --
are you referring to, the NDPSR?

Q Right. |Is that your answer?

A. That's ny understandi ng of the question. Can you
repeat the question?

Q How do we have the price and vol une nunbers on
pounds of -- pounds and val ue of 40-pound bl ocks that --
that are used in the current pricing?

A. We know the vol unes of the NDPSR bl ock -- 40-pound
bl ock sal es because it is reported within the NDPSR

Q Ckay. And so should we never add any nore
products to the NDPSR, so we only del ete products?

A | have no position on that.

Q Ckay.

DR. CRYAN. Thank you. Thank you very nuch.

THE W TNESS: Thank you

THE COURT: Further cross other than AMS?

Sir.

CROSS- EXAM NATI ON
BY DR BQZI C
Q Marin Bozic for Edge Dairy Farmer Cooperative.
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A. Hell o, Dr. Bozic.

Q Your proposal woul d reduce the barrel weight from
roughly 50%to 0% Is that a way to fairly describe your
proposal? Elimnating barrels is the sane as having 0%
barrel weight?

A So the National MIk proposal is to renove barrels
fromthe protein price. | don't believe it conments on
the inclusion of the survey or not.

Q Ckay. Correct. So your proposal, would it be
fair to mathematically restate that as barrels having 0%
weight in the protein fornula? Wuld that be an
equi val ent way to get there?

A Correct.

Q So what | don't understand is why is 0% nore
representative than, for exanple, 5%

A So in your exanple, it would be 95% bl ocks and a

5% barrel weighting?

Q |"mjust trying to --
A. A statistical average?
Q Yes. Like, so -- like, if we are | ooking for

sonething that's nore representative of the entire

i ndustry, what |I'mstruggling to understand is, |ike, why

is 0% nore representative than 57 And |"'mjust listing

that as an exanple, not saying that is the right nunber.
A. | see. So | believe the prior National MIKk

W tnesses hit onthis alittle earlier. And there was

di scussion during the National MIk task force of, you

know, do we include 10% barrels, 90% bl ocks? And after
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t he di scussion took place, what is that percent, |ike you
mentioned. Is it 10% Is it 5% And so due to
sinplicity sake, and if it is 90%-- it's around 90% why
not just have it 100% bl ocks factored into that cheese
price. That -- that was the decision from National MIk
in which | support.

Q But -- but would you say that 100% bl ock is nore
representative than 95% bl ock?

A. | can't say for sure on those percentages.

Q Ckay. And then pricing off blocks was the topic
of your cross with M. Rosenbaum

Do we have any evidence that that basis over

bl ock, $0.05 over bl ock, $0.10 over block, let's call it a
basis, do we have any evidence that that basis is in

itself uncorrelated with the bl ock-barrel spread?

A. As soneone that doesn't operate in these markets
every day, | can't provide an answer to that. | don't
know.

Q Have you -- are you famliar with the conjecture

that one of the factors driving the barrel-block spread is
the oscillations in the volunme of cheese exported? |'m
not aski ng whether you agree. Are you famliar wth that
conj ecture?

A. | have heard that discussed within this hearing.

Q Wuld it be fair to say that -- that going forward
it is likely that a higher percent of cheese produced in
the United States is going to be exported than it is

t oday?
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A. | haven't done the analysis to say one way or the
ot her.
Q Let me restate. Wuld it be -- are you famliar

with the trends in cheese exports over the previous ten
years?
A Not cl osely.
Q Good answer.
Let ne -- I"'mnot sure if your counsel wll allow
t he next question, but let ne try.
M5. HANCOCK: | say no al ready.
DR. BQZI C. Prophylactically object.
BY DR BQZI C
Q If more -- if higher percent of cheese going
forward is indeed going to be exported -- and, again, |'m
not asking that you agree, just to work with the

conj ecture

- if indeed the higher percent of cheese going
forward is going to be exported, would it not then follow
that it is likely that higher percent of cheese going
forward woul d be priced off barrel s?

A. | would say | don't know enough about the topic to
provi de an answer to you.

Q Wul d you say that in general your organization
is -- does not have definite answers on these, you know,
counterfactuals or explorations?

A. No. | would -- | would say we haven't comment ed.

Q |s there a reason to believe that if your Proposa
Nunmber 3 is adopted that the barrels thenselves, barre

cheese t henmsel ves, woul d becone nore valuable, that their
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price on their own would increase?

A. | wouldn't say necessarily. There's a lot of --
as you know, there's a lot of factors that cone into play
when it cones to the barrel price of cheese. And so
can't comment or specul ate what barrel prices of cheese
are going to be.

Q So -- okay. So there are no strong expectations
t hat that woul d i ndeed happen?

A. Not that, you know, we can provide on at anytine.

| think there's been acknow edgenent in prior testinonies

that, you know, there will be a figuring out tinme period.
But, again, |I'mnot going to speculate on what -- what the
barrel price will doif -- if |I knew that, | would be on a

beach sonewhere, so --

Q Yeah. Both of us.

Wel |, so, next question, and | think the |ast one
as well. If the -- if the assunption is that we should
renmove barrels because the current methodology results in
a protein price that understates the true commodity val ue
of protein, then |I'm wondering, why doesn't that get
conpensated with over-order prem uns to producers?

A So I'mnot sure | would agree with the
simlarities you are nodding to there. There's a -- it's
a nmultitude of factors that occur in the inpact of both
t hose scenarios. So | wouldn't say they're directly
rel ated as you stated.

Q But in other words, if -- if there -- if

manuf acturers can earn nore for their product than they're
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obliged to pay to producers, wouldn't that necessarily --
woul dn't that lead in situations of short availability of
mlk to over-order prem uns?
A Again, I'mnot sure that that's a direct

correlation of this and then that happens given the
mul titude of factors at play when nmaking those deci sions.

DR. BQZIC. That's all | have. Thank you very
much.

THE W TNESS: Thank you

THE COURT: Further cross? Oher than AMS?

| see two vol unteers.

THE W TNESS: Everybody wants to talk to ne.

DR. CRYAN. Yes. O course.

CRCSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan from Aneri can Farm Bureau Federati on

| f you have ten people in a room nine of themare
extra large and one of themis extra small, and you have
a -- and you have a bunch of |arge shirts, are those going
to be a good fit? Are those going to be representative of
the fit for the folks in the roonf

A s this a fat joke?

Q No, no, no. No, it's about what representative
nmeans.

A. |"msorry. Could you repeat the question?

DR. CRYAN. That's okay. Never m nd.
THE COURT: The question is w thdrawn.
CROSS- EXAM NATI ON
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BY MR M LTNER
Q Ryan M Itner representing Select MIk Producers.
So if you have got ten people in a room --
| want to ask sonme questions about page 3 of your
statenent if | could. And M. Rosenbaum asked you sone
guesti ons about the nunbers on the table. I|I'mgoing to

try and not have you do any math.

A | appreciate that.
Q But his questions focused on the absol ute pounds
and the changes in the pounds on there. | want to ask

about the relationships of the nunbers that are included
in Table 1.

First of all, am1l correct that you wanted to
illustrate that on an absol ute basis the volunme of bl ock
cheese has doubl ed si nce 20007

A That is correct.

Q Ckay. And that you also wanted to illustrate that
on a relative basis blocks now represent a greater
proportion of surveyed commodity cheddar than they did in
20007

A Can you repeat the question?

Q Sure. So on a relative basis, the proportion of
bl ocks to the total has increased over the |last 22 years?

A. " mnot sure that was ny intent within this table.
My intent within this table was showi ng, if you | ook at

the year 2000, and you |l ook at the total block and barre

volume, it is roughly 769 mllion. Well, if you |look at
t he bl ock volune in 2022 to today, it's a -- you know,
TALTY COURT REPORTERS, INC. 2167

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

it's around roughly 85% of that total volunme from 2000,
pointing to the growth, as you stated, in that block
vol unme over tinme and, you know, decreasing the previous
concern about the lack of volume within the survey.

Q Ckay. And that gets to the third thing, | think,
| thought you were driving at, which is the first two
things were nunerical. W can establish whether that's
fact or not. But your opinion then is that the vol une of
bl ocks is now sufficient for it to stand al one as the
surveyed product?

A. That is ny opinion.

Q I n preparing your testinony, did you | ook at al
at the proposal fromthe 2000 hearing on IIl and IV
formulas to reduce the $0.03 adjustnent to $0.01 that was
proposed by | DFA?

A | did not investigate that in ny research.

Q Ckay. So you did not see the testinony from
| DFA's econoni st at that hearing that said, during the
i nformal rul emaki ng process, it appears that the $0.03
adj ustnent was entirely based on the historical difference
bet ween t he whol esal e price of cheddar sold in 40-pound
bl ocks and the noi sture-adjusted 39% noi st ure whol esal e
price for cheddar cheese sold in barrels?

A | -- 1 did not.

Q Ckay. Then | will not ask you any nore about
that. Thank you.

A | wish | did.

Q W can talk later if you |ike.
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THE COURT: Further cross? Oher than AMS?
AMS, Ms. Tayl or?
CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Good afternoon

A Hel |l o. Good afternoon.

Q Wl conme back.

A. Thank you.

Q | told M. WIlson | need to go before M. MItner
soneti nes because he asks a |lot of ny questions and | have
to sort through nmy list. Let ne see if | can skip around.

On page 1 at the end of the second paragraph, you
are tal king about, "Over the |ast few years as the prices
di verged, the Federal Order process of conputing the
cheese price by using 500-pound noi sture-adjusted barrels
reduced the Class IIl price, which was not the intent when

this survey convention was codified."

Can you just expand on that -- | think you have
mentioned it before, but | like to make things really
cl ear when we have to go back and | ook at testinony -- on

what you nean about what was the intent back in 2000?

A Il will. So fromny understandi ng, the intent was
to select two products that operated simlar to one
another. As | stated in ny testinony, there was concern
about the lack of volune stated in blocks alone. And so
due to that, you know, as referenced before, a synthetic
bl ock was conj ectured of, you know, the conversions. And

during that tine over 20 years ago, they acted together
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for the nost part, and within the last five or six years,
t hat has not been the operation structure.

Q On page 4 you tal k about new cheddar capacity
comng online within the next five years. Could you
expand on that? Are you -- is it expected that nost of
that capacity is in 40s? | know M. Cryan had on
testi mony and put on sonme references to articles, but for
that it was in regards to 640s, so --

A. You know, I"'monly aware that at |east for the
overwhelmng majority part of it is to be blocks. | can't
specify nor do | have the know edge of whether that is
40- pound bl ocks or 640-pound bl ocks.

Q Ckay. So it could be either in that case?

A | just don't know.

Q Yeah. Ckay.

On page 4 you al so di scuss how one of the reasons
USDA shoul d not include 640s is because there's no other
mar ket i nformation available to confirmthe prices of 640s
and 40s nove together. That's kind of in that mddle
par agr aph.

So is it your position then that USDA shoul dn't
use products in the survey that don't have other publicly
traded market for these sanme products?

A. | don't have a position in your question in
particular. M intent within this sentence was to
reference back to the 500-pound noi sture-adjusted barrels.
So one of the challenges is, you know, unlike any other --

not butter or whey, you have two products within this
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cheese price fornmula, and originally the intent was we --
from ny understandi ng, we need nore vol une, they nove
together, let's include themboth, let's make them roughly
equi val ent. And, you know, over the |ast 23 years,

mar ket's change, and that is no |longer the situation. And
so, you know, over tinme, we were com ng together for this
hearing, and ones that don't happen very often. And so ny
intent was to show, you know, there's -- there's a risk
because we don't know enough about 640s, and you know, is
this going to be the sane situation 20 years from now,
especially when we see very large disparities over the

| ast five years within this.

Q On page 5, I've read this page a couple tines, and
| just need you to help -- | need you to hel p ne kind of
explain the Iink between the first and the second
par agraph and what you are trying to show there with your
graph, Chart 3.

A Happy to.

My intent within these two paragraphs was to
say -- and has been referenced earlier on in testinony,
you know, CME bl ocks is a key market driver and utilized
heavily as a baseline within block pricing.

And so ny approach here was to say, okay, the
bl ock volume within the CME, though it, you know, |argely
differs over tine, is much, much smaller than the NDPSR
reported block volune. So if we go back to the USDA
ori ginal decision over a concern over the thinness of

vol unme within that survey price, market participants are
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al ready acknow edgi ng that the CME bl ock vol unes are good
enough to be market drivers. As referenced prior, you
know, it is heavily utilized. And ny point here was,
t hose that work in the market think that CME bl ocks are
good enough, and they are in fact nmuch, nuch snaller than
t he NDPSR bl ock sal es vol unes.
Q Ckay. Thank you. That's hel pful

And then on page 6, you talk about the unintended
decrease in the cheese price due to the |ow barrel prices.

And on page 8 you refer to the negative inpact on
cheese prices as creating a disorderly marketing
condi ti on.

So first, can you expand on what you think is the
di sorderly marketing condition specifically?

A Wthin page 8?

Q Yeah. That reference is on page 8. But the 6 and
8 kind of tie together | think.

A. So | would -- in regards to disorderly nmarketing
condition, you know, when the inputs of -- you know, these
price are inputs into the cheese price, the protein price,
and it wasn't the original expectation the large disparity
between the two. You know, they were |argely expected to
nove together. And if you, fromnmny brief understanding,
are -- operate within these markets, and the market
expectation is they nove together, and you see really,
really large swings in spread fromnonth to nonth, that's
going to create disorderly marketing and how you have

budget ed, how you have participated in risk nanagenent,
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all those factors.

Q Ckay. So would you say the sane -- and when we're
tal ki ng about, primarily, | think bl ocks are above barrels
but by a large degree -- would you say the sanme about when

bl ock prices fall below barrel prices?
A When you have two products factoring in to, you
know, one cheese price, and they are not noving together,

| woul d say when the spread is out of bounds, high or |ow,

it -- you know, it creates disruption.
Q |"'mnot sure if you are the right person to ask
the question on behalf of DFA, but I'lIl try anyways.

Can you speak to the inpact to barre
manuf acturers specifically if Proposal 3 is adopted and

their cheese price no longer reflected their barrel market

at all?
A. | -- 1 would not be the person. | apol ogi ze.
Q A couple other follow up questions that | forgot

about, and | did ask sone of the other National MKk
Wi tnesses. Could you just tell us alittle bit about DFA
and its nenbership and herd size, etcetera?

A Sur e.

So | would repeat all that M. Gallagher stated

| ast week on Dairy Farnmers of Anerica. As | nentioned in
my prior testinmony -- or previously in ny testinony, DFA
is a farnmer-owned m | k marketing cooperative. | believe
we operate in the majority of the states across the United
States, and regul ated areas and non-regul ated areas.

W' re owned by about 11,000 dairy farmer-owners across
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6, 000 farns.
And 1'Il reference the National M1k Exhibit 4A --
| forget what that is within the master nunber -- of a

little nore information. But we have producers from coast
to coast, with an expansi ve governance process where, you
know, fromthe grassroots, divisional, |ocal |evel farner

| eadership representation across up to our corporate board
of alnost 50 dairy farmers. So it's -- they are a fun
group. But we have several dairy farners comng this
week, and we'll be testifying later. So |I'm sure they
woul d | ove to tal k about the co-op as well.

Q Thank you.

And |'mnot sure if Exhibit 4A covers this, but
does DFA manufacture both bl ocks and barrel s?

A. So we are a -- within our whole-fully owned pl ant
network of about 83, we are not a big player within this
market. | think at -- you know, very, very nmarginally we
may factor into a little bit of blocks sonetinmes given

mar ket conditions. So, you know, for our dairy farners, a

| ot of them you know, ship into Class IIl or on high
Class Il dosation mlk sheds, and so this is inportant to
t hem

Q Ckay. So that's fromthe farnmer protected. But
as a DFA co-op, you don't have a | ot of blocks?
A. Not within our whole fully owned asset structure.
M5. TAYLOR: That's it from AMS. Thank you.
THE COURT: Any additional cross? D d anyone open

any doors that would justify additional cross?
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Seei ng none, redirect.
REDI RECT EXAM NATI ON
BY Ms. HANCOCK:
Q Good afternoon, Ms. Reynol ds.
A Good afternoon.
Q | know that you didn't want to do math on the
stand. | just maybe want to call your attention on -- in

witing on page 4, you tal k about, "As shown in Table 1

85% of the conbi ned 2000 bl ock and barrel total." And I

back in 2000?

A. That is correct.

769 thousand -- 707, 9207
A. 769 mllion.

nme say that again.
In 2000, it was -- the total pounds were
769, 707, 9207
A That is correct.
Q And then in 2022, just the cheddar al one was
652, 831, 2707?

and Chart 2, the 2022 NDPSR bl ock sal es vol une was nearly

think that this is what M. MItner was asking about, but
| think you already did the math, so | just want to make
sure |'munderstanding that correctly. 1Is that conparing

t he 2022 bl ocks as conpared to what the total vol une was

Q Ckay. And so | guess the kind of quick takeaway

there is just that in 2000 the total anobunt surveyed was

di scussing Table 1, on the top of page -- of the -- of the

Q Ch, God. | forgot ny conmas in there. Sorry, |et
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A. Just the block volune al one, yes.

Q Yeah. And so the point there is just that -- that
when you say that is sufficient volune to be surveyed,
that's what you are referring to?

A That is correct.

Q Thank you.

And then you got a whol e bunch of questions on the
nmeani ng of the statute. Do you still have that in front
of you, or the regulation, the proposed regul ation,
proposed rul es?

A | do.

Q | want to just start off with the beginning of
that section, which is the colum prior. And it says,
“Nearly all coments on the cheese Make Al |l owance proposed
for use in conputation of the protein price described the
proposed $0. 127 Make Al |l owance as too low resulting in too
high of a protein price."

Do you see that?

A | do.

Q And is that what you understood was the lead-in to
what the calculation to follow included?

A That was ny under st andi ng.

Q And so they were calculating a Make Al l owance in
order to set the protein price; is that right?

A Correct.

Q And then we see the end of that on the next
colum, which is after where M. Rosenbaumread to you,

where actually it culmnates into summarizing that $0. 03,
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and it says, "The $0.03 that is added to barrel cheese

price is generally to be" -- "is generally considered to

be the industry standard cost difference between

processi ng barrel cheese and processing bl ock cheese."
s that right?

A. That is howit reads, yes.

Q Ckay. And so is that what you were referring to
about taking the cost into account in order to set the
protein price?

A Yes.

Q So contrary to where the questions led you into a
corner, it actually does tal k about price and cost; is

that fair?

A Yes.
Q Ckay.
M5. HANCOCK: That's all | have, your Honor.

THE COURT: Anyone el se?

Ckay. Let's nmove Exhibit 132 into the record.
Any obj ections?

Heari ng none, Exhibit 132 is admtted into the
record.

M5. HANCOCK: Thank you, your Honor.

(Thereafter, Exhibit Nunber 132 was received

i nto evidence.)

THE COURT: You're wel cone.

You may step down. Thank you

MR. ROSENBAUM  Your Honor, we have been going for

an hour and a half. Wuld this be a convenient tine for a

TALTY COURT REPORTERS, INC. 2177
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept ember 05,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG
ten-m nute break?
THE COURT: Yes, let's take ten mnutes. Let's
come back at 3:10. Thank you.
(Wher eupon, a break was taken.)
THE COURT: Let's get started. Let's go on the
record. Two witnesses. | need to swear in the w tnesses.

Pl ease, both of you raise your right hands.
SUE TAYLOR,
Being first duly sworn, was exam ned and
testified as foll ows:
ALl SON KREBS,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tnesses.

MR. NIELSEN: Erik N elsen, counsel for the
Lepri no Foods Conpany. Please don't call ne doctor. |
can't -- | don't think I could save anybody's |life today.

So | have just circulated what's marked as | DFA
Exhibit 34. Your Honor, | would |like to have that marked
for identification purposes.

THE COURT: Yes.

MR. NIELSEN: And | believe we're at Exhibit 133.

THE COURT: W are. So narked.

(Thereafter, Exhibit Nunmber 133 was narked

for identification.)

DI RECT EXAM NATI ON
BY MR NI ELSEN
Q Al right. Can each of you please state and spel
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your nane for the record.

A. (Ms. Krebs) Yep. M nane is Alison Krebs,
A-L-1-SON, K-REB-S

A. (Ms. S. Taylor) And Sue Taylor, S UE,
T-A-Y-L-O R

Q Ckay. And just quickly, M. Krebs, what's your
pr of essi onal address?

A (Ms. Krebs) Yeah. Qur business address for the
Lepri no Foods Conpany is 1830 West 38th Avenue, Denver,
Col orado, 80211.

Q Ms. Tayl or, sane professional address for you?
A. (Ms. S. Taylor) Yes, it is.
Q G eat.

Ms. Krebs, I"mgoing to focus on you and your

background for a little bit before we turn to Ms. Taylor's
background. Could you tell nme where you are currently
enpl oyed?

A. (Ms. Krebs) Yes, |I'menployed as the director of
dairy and trade policy for Leprino Foods Conpany.

Q And what does your role as director of dairy and
trade policy for the Leprino Foods Conpany entail ?

A (Ms. Krebs) Well, | work on policy issues,
specifically this being an exanple of one of the areas of
focus that | have. | also do additional advocacy work on
behal f of the conpany. And then | do work in dairy
econom cs and sone forecasting work as well.

Q G eat.

And can you tell us, generally, the nature of the
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Lepri no Foods Conpany's busi ness?

A. (Ms. Krebs) Yes. Leprino Foods Conpany is a
dai ry manufacturer founded in 1950 in Denver, Col orado,
and we manufacture nozzarella cheese and then dairy
nutrition products that conplenent the nozzarella cheese
manuf act uri ng.

Lepri no Foods has nine plants in the United

2023

States. We have three in California, two in Col orado, one

in New Mexico, two in Mchigan, and one that's on the
state |ine between New York and Pennsylvania, and are

currently building a tenth plant in Lubbock, Texas. W

al so do have a bit of an international footprint where we

have sone production operations in the UK and the

Republic of Ireland, as well as Brazil. But the mgjority

of our manufacturing is done in the U S.
Q Great. Thank you.

Let's dive into your background a little bit,

Ms. Krebs. Before you joined Leprino Foods Conpany as the

director of dairy and trade policy, what was your career
| eading up to your current role, both academ cally and
prof essional | y?

A (Ms. Krebs) Yes. Academcally | have an

undergrad in agricultural economcs fromthe University of

W sconsin. Had the opportunity to work on a dairy farm
had sone experience while | was there. And then I also
have an MBA in finance from Purdue University. And then
nore recently, | conpleted another Master's degree in

applied economcs fromthe University of North Dakot a.
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Q Can you tell ne about sone of your professiona
affiliations and nenberships in addition to your
prof essional role as director of dairy and trade policy at
Lepri no?

A. (Ms. Krebs) Yeah. W're active as a conpany in
organi zations across the industry. And so sone of the
work that | currently do for the Dairy Institute of
California, for exanple, is I'mthe chair of the economc
policy comrmittee for the Dairy Institute. | also serve on
the board as well as the executive conmttee for the Dairy
Institute. And then | am actively engaged on the economc
policy commttee for International Dairy Foods
Associ ation, and then serve on the policy commttee for
t he Wsconsin Cheese Makers as wel |.

Q Great. Thank you.

Ms. Taylor, | briefly want to touch on your
pr of essi onal career and your academ c and prof essi onal
background. Can you tell ne where you are currently
enpl oyed?

A (Ms. S. Taylor) Currently I'man on-call enployee
at Leprino Foods, after retirenment fromfull-tinme service
at Leprino in the end of 2020. | grew up on a dairy farm
in western New York State and worked on three other dairy
farms to make my way through high school and college. M
undergrad and ny Master's are both from Cornell
Uni versity, but they are in agricultural education with a
heavy enphasis in farm managenent and farm fi nance. |

taught hi gh school agriculture for two years between ny
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degr ees.

And then was a | oan officer handling nost of the
dairy accounts during the farmcrisis of the md ' 80s,
before shifting over to markets and policy work in 1989
wor ki ng for another cheese conpany, which in addition to
the dairy econom cs work, | handl ed production accounting
and m | k procurenent.

From 1992 to ny joining Leprino in 1995, | had a
consul ting business, and our clients, we worked nore as an
extension of their staff. And the product invol venent
i ncluded a bottler, soft product manufacturer, a cheddar
maker and a butter powder nmker, sonme cooperatively owned,
sone proprietaries, as well as a pharnaceutical conpany.

| joined Leprino in 1995 as manager of dairy
policy and procurenent handling ml|k procurenent, dairy
econom cs, and policy work, and progressively increased ny
engagenent there to the point of being pronoted to vice
president in that same area in 2001.

My industry | eadership over ny career, | chaired a
nunber of comnmttees. The |IDFA National Cheese Institute
econom c policy commttee, | chaired for over 20 years,
and the conparable commttee for Dairy Institute for
California for over 20 years. | chaired U S. Dairy Export
Council's trade policy commttee for over 15 years. Sat
on the board of USDEC Dairy Institute of California and
| DFA.

Had two USDA appoi ntnments through ny career. |

sat on the -- or | was appointed to the Dairy |ndustry
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Advi sory Comm ttee that USDA had in 2010 and 2011, as well
as served two ternms on the agricultural technical advisory
comrmittee for trade for processed foods. Also, people
think of it as just the ATAC, the Ag Trade Advisory
Commttee. But | retired fromfull-tinme enploynent again
in the end of 2020.

Q Thank you for com ng out of retirement for this.

Have you -- have you participated in hearings of
this nature before?

A (Ms. S. Taylor) Yes. | participated in all of
the Federal Order hearings related to Cass IIIl pricing
i ssues from 1995 on. Also, the Class | definition
hearing, the California Federal Order hearing, the
pronul gati on hearing. Additionally, all the California
state order hearings that occurred from 1995 on, which
counted as at least 16 of them They like to have them a
little bit nore frequently than the federal fol ks. But
numer ous heari ngs.

Q Great. Thank you.

Ms. Krebs, com ng back to you, does the docunent
in front of you that's been marked for identification as
Exhibit 133 reflect the testinony that you intend to
present today?

A. (Ms. Krebs) Yes, it does.
Q Ckay. Starting with the page 2, can you present

that testinony for us?

A (Ms. Krebs) | was going to weigh in with one nore
pi ece before we did that. | think we tal ked ny academ c
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background but didn't get to sort of the professional
experi ence piece.

Q Yes.

A (Ms. Krebs) I'Il just add a bit on that. M
career has basically been in agri business and food
industry. | have had many roles. Elanco Animal Heal th,
so | actually lived here in Indianapolis for 18 years,
part of Eli Lilly & Conpany. So was involved in the
livestock industry fromthat perspective. Then | did sone
consul ting work, worked in market analysis and commodity
mar keting consulting. W rked for CoBank in industry
research. And then had worked with National Cattle and
Beef Association in market intelligence before joining
Lepri no Foods in 2020.

So, again, ny experience is very broad across ag,
very focused on strategy, econom cS across ny career prior
to joining Leprino.

Q Great. Thank you for that.

And you al so worked on a dairy farmas well while
you were pursui ng your degree?

A (Ms. Krebs) | did for, yes, part of ny tine at
Uni versity of Wsconsin.

Q G eat.

A. (Ms. Krebs) A little bit of dairy background.

Q So turning to your testinony, please proceed with
presenting your testinony starting on page 2.

A (Ms. Krebs) Yes. Thank you.

And what |I'mgoing to do, just for brevity, is |I'm
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going to skip through a bit of these first couple of

pages, just highlight a couple of points that | would |ike
to bring out in terns of overarching testinony principles,
and then I'lIl get into reading specifics on specific
proposal positions that we have for Leprino Foods.

So, to start off with, in terns of general
overarching testinony principles, 1'"'mgoing to tal k about
sone different areas, |ooking at orderly marketing,

i mportance of mninmum pricing, role of balancing supply
and demand, addressing regul ati on and markets for ml Kk,
and then finally, tal king about gl obal conpetitiveness.

So to start in on that, in terns of orderly
marketing of mlk. If mlk prices are regulated -- if
mlk prices are regul ated, the concept of those prices
being set at a mninmumlevel is essential to the orderly
mar keting of mlk. The key driver of the m nimum pricing
tenet is to ensure mlk is priced at a nmarket-cl earing
level. If this principle is violated, the market can end
up with supplies that exceed the demand for mlk. This
creates disorderly circunstances for the marketplace, such
as m |k dunping, sustained bel ow spot pricing, and co-op
rebl ends, other challenges for the marketpl ace.

As to bal ancing supply and demand i n Feder al
Orders specific to dairy, the existing federally regul ated
pricing systemis designed to balance supply and demand at
the farmlevel. It allows farns to benefit when tines are
good. In a simlar vein, farns feel financial strain

during difficult tinmes. The system therefore, signals
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farmers to produce nore or less mlk depending on dairy
product demand. To noderate this farmlevel margin risk,
prograns such as Dairy Margin Coverage Program DMC, and
the Dairy Revenue Protection programare available to
support farmers through difficult tines.

Switching to regul ation and markets for ml k.
Beyond setting a mninmumoprice for mlk, regulations
should facilitate farners having markets for their mlk.
For the industry to function efficiently, manufacturers
nmust receive rel evant conpensation for the val ue they
create in converting mlk into dairy products. Fair
conpetition, not regulation, should determ ne players in
t he dairy market pl ace.

And then | ooking at gl obal conpetitiveness, U S
dairy industry is now a full fledged player in gl oba
dairy. Care must be taken in updating mlk pricing
formulas to ensure U.S. dairy remains conpetitive and
changes must incentivize efficient investnent.

So given those primary principles, |'mnow going
to switch to specific positions on three different
proposals. First of all, I'd |like to tal k about our
opposition to Proposal 3, renoval of 500-pound barrels
fromthe Cass Il formula.

So here | amstarting to read fromthe bottom --
fromthe Iower third of page 3.

Lepri no Foods Conpany opposes Proposal 3 put forth
by the National M|k Producers Federation to renove

500- pound barrel cheddar fromthe Cass IIl fornula. This
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proposal will both narrow the vol une surveyed for price
di scovery and renove one of the nost inportant mlk

bal ancing tools of the industry froma product

per specti ve.

USDA stated in the February 7th, 2013, final
deci si on, page 9275, "retaining the cheese barrel price in
the protein price formula is necessary to ensure that the
protein price is representative of the national cheese
market. Elimnating the barrel price fromthe protein
price forrmula would significantly and needl essly reduce
the vol une of cheese used in the Cass IIl product price
formula, which could lead to protein prices that are not
as representative of the national cheese market."

Barrel volunme is now nore inportant today to the
current mlk price formula than it has been historically.
Figure 3 shows the share of barrels in the National Dairy
Product Sal es Report (NDPSR) survey has noved from
representing | ess than half of the surveyed cheese vol une
to now being the majority. Therefore, Proposal 3 seeks to
renove over 50% of the volunme represented in the survey,
in direct conflict with the USDA s 2013 final deci sion.

Beyond its larger volune share, barrel cheddar
continues to be a critical market-clearing format within
t he cheddar category as denonstrated by its price
volatility. 1ts prices can swng froma significant
di scount to blocks to a prem um over bl ocks, reflecting
greater shifts in supply and demand than bl ocks. Renbvi ng

barrels fromthe Cass Il cheese price formula renoves
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the price that nost closely reflects the supply and denmand
bal ance. Cheddar barrels are also storable and are
produced and used by several buyers and sellers.

For as long as a wider spread to block price
remai ns, barrel makers will be at a disadvantage in the
mar ket pl ace as their mlk costs will be higher relative to
the price they receive for their product. Renoval of
cheddar barrels fromthe formulas woul d both shrink the
survey volunme and would likely result in greater
production of cheddar blocks as an outlet to clear the
market. This would likely add volatility to the bl ock
mar ket, addi ng unnecessary stress to the U. S. marketpl ace,
and making U S. cheese a less attractive option for gl obal
buyers.

Dropping barrels fromthe survey would al so create
a presunption within the Cass IIl fornula that al
cheese, including barrels, would then be priced off
bl ocks. Again, in USDA' s 2013 final decision, page 9274,
USDA not ed that bl ocks and barrels have different supply
and demand functions. So the bl ock and barrel markets are
not expected to nove in tandem and forcing barrels to be
priced off blocks could add dysfunction to the barrel
mar ket .

This coul d decrease conpetitiveness for barrel
makers, as well as overprice the mlk going into barrels,
| eading to disorderly nmarketing. Finally, as the Chicago
Mercantil e Exchange (CVE) is a private entity that

oper at es beyond the scope of the Federal Order system
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continuation of the CME spot barrel market could even
further conpound this confusion across the narket pl ace.
As a final note on the wi dening of the
bl ock-barrel spread that nmerged beginning in 2017, it
appears the market may be working to narrow the gap. An
addi ti onal bl ock plant canme online in 2021, additional
capacity is currently being ranped up in Texas, and nore
bl ock capacity is being added in Kansas and Sout h Dakot a.
The supply and demand bal ance between these two
products will likely be facilitated by adequate updates to
Make Al l owances as well. As a result of each of the
points | have stated above, the adoption of Proposal 3
will be fraught wi th unintended consequences that will be
distorting and risky to the industry, including a reduced
vol ume of cheese in the survey fromwhich to properly
price mlk. Accordingly, Leprino Foods respectfully
requests that USDA reject National M|k Producers
Federation's Proposal 3.
Qpposition to Proposal 4: The addition of
640- pound bl ocks to the Class Il formula.
Lepri no Foods Conpany opposes Proposal 4, put
forth by the Anerican Farm Bureau Federation, to add
640- pound bl ock cheddar to the Cass Il formula.
Al t hough we are generally supportive of ensuring survey
volume is robust, we are aware that others wll be
provi di ng additional conpelling testinony relative to the
I nappropri ateness of addi ng 640-pound bl ocks to the

comodity reference price calculation in the Cass |1
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f or mul a.

Specifically, the 640-pound bl ock market is
| argely a make-to-order market. The |ack of equi pnent
anongst buyers to handle 640s limts their sales to a
narrow group of buyers. The balancing that occurs within
the 640 market is through the cutting down of 640s into
40- pound bl ocks. Therefore, the bal anci ng anongst 640
manuf acturers is manifested in the 40-pound bl ock cheddar
mar ket that is already enbedded in the formula.

Qpposition to Proposal 6: The addition of
nozzarella cheese to the Cass Il formula.

Lepri no Foods Conpany opposes Proposal 6 put forth
by California Dairy Canpai gn, which proposes to add
nozzarella to the Cass Il protein price formula al ong
wi th the broader suggestion to include virtually all dairy
products in the cal culation of regulated m ni mum pri ces.

The proposal is flawed in numerous ways.
California Dairy Canpaign’ s proposal and related testinony
on this subject lack critical details, so it is difficult
to interpret and evaluate. The proposal seeks creation of
a survey for nozzarella prices with collection of data for
nmoi sture and fat conposition. The proponent suggests that
the nozzarella price should be conbined with the surveyed
cheddar prices based upon the national production of each
in the prior year. Nunerous errors and om ssions in |logic
are enbedded in the proposal.

Manuf act uri ng Costs:

The proposal does not recognize that the
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manuf act uri ng cost of producing nozzarella is different

t han the manufacturing cost of cheddar. The proponents of
Proposal 6 have not submitted any objective cost data.
USDA stated in its letter dated July 24th, 2023, to the
proponents of Proposal 6 that "USDA does not currently
have the legal authority to conduct a mandatory cost
survey."

Wthout cost data, the price data collected in
Proposal 6 is worthless. Wile both nozzarella and
cheddar can be produced in the sanme types of vats, the
simlarities end there. The manufacturing process beyond
the vats differs significantly.

Pasta filata nozzarella requires curd washing,
heating, and m xing to achieve the product performance
(such as stretch and no burning) desired in nost uses of
nozzarella. This requires additional equipnment that is
not used in cheddar manufacturing. Simlarly, the pressed
curd nature of cheddar production involves sone equi pnent
not used in nozzarella production. In addition to these
di fferences, nozzarella yields differ from cheddar vyields.

Product conposition:

The proposal does not define the type of
nozzarella to be surveyed or how the USDA shoul d address
the diversity of nozzarella cheese types. In contrast
wi th the dom nance of a single Standard of Identity for
cheddar and the uniformty of its production, the
nozzarella category is a diverse category with four

di stinct FDA Standards of ldentity and a range of simlar
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pasta filata products that are designed for a variety of
food applications with w de rangi ng cook conditions and
performnce requirenents.

Performance in this range of conditions has been
fine-tuned through years of research and devel opnent and
the resulting cheese-nmake i nnovation. As a point of
reference, given the diversity of product specifications,
custom zations, and other custoner requirenments, Leprino
Foods produces nearly 400 separate pasta filata product
codes.

I n what appears to be an attenpt to address the
lack of uniformty in the nozzarella category, the
proponent calls for collection of noisture and fat content
in the nozzarella price survey but does not clarify how
that data is to be used. Adjusting nozzarella prices
based upon these paraneters is inconsistent with the
comrerci al marketplace. The primary variation within
cheddar barrels is the level of npisture in the cheddar.
The value of barrels in processed cheese production is the
solids content.

The commerci al marketpl ace recogni zes that val ue
equation by pricing barrel cheddar on a price-per-pound
solid basis. This commercial marketplace practice is
easily enmul ated by USDA by perform ng the sane cal cul ati on
to adjust the barrel price to a common noisture | evel
(38% .

The performance and functionality of nozzarella

drives value within the nozzarell a market. Mbzzarel |l a
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prices in the conmercial marketplace are not

mat hemati cal | y adj usted based upon a price-per-pound solid
basis, so a noisture-based price adjustnent simlar to
that applied to cheddar barrels is not appropriate.

Product Form

The proposal fails to identify the form of
nozzarella to be surveyed. Most npbzzarella is sold in a
formthat already includes further manufacturing beyond
the base bulk format. For exanple, nozzarella is often
shredded by the first manufacturer. Additionally,
nozzarella is often nolded into smaller retail or food
service sizes by the first manufacturer, rather than being
sold in a bulk format and sold to a secondary manufact urer
for further transformation. None of these formats
represent bul k product appropriate for a mninmmpricing
system

To provide sonme price data, the proponent
references the delivered price froma USDA school |unch
bid for string cheese to infer that nozzarella prices far
exceed prices for bulk cheddar. Effectively, the string
cheese price reported by USDA is a retail |evel price that
enbodi es many costs beyond those of manufacturing.

Further, string cheese represents a val ue-added
form of nozzarella and requires additional equi pnent
finely tuned to maintain dinmension control. The string
cheese specification associated with the quoted price is
for one-ounce pieces in single-serve packagi ng,

representing significantly nore packagi ng than the m ni nal

TALTY COURT REPORTERS, INC. 2193
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

packagi ng associ ated wth 40-pound bl ocks or 500-pound
barrels.

The price associated with the school |unch program
is a delivered price to nunerous |ocations for
| ess-than-truckl oad quanties of product. The second price
series included in the proponent’s testinony is the
delivered price for five- to six-pound | oaves of
nozzarella in mxed lots of 1,000 to 5,000 pounds, as
reported by Dairy Market News. Rather than FOB
manuf acturer price, it is delivered and in
| ess-t han-truckl oad quanti es.

Further, only an unwei ghted price range is
provided. Also, this product is typically used by
i ndependent pizzerias and does not represent bul k product
and therefore cannot be interpreted as such.

Further, this price series has been discredited as
bei ng based upon an outdated survey that is updated by
change in the weekly CVE cheddar bl ock price. Underlying
assunptions incorporated into the base survey are not

avail able, and thus the price series should be disregarded

al t oget her.

Appl ying Overarching Principles to Casses Il and
| V:

Class Ill and IV products include the

mar ket - cl eari ng commodity products that are critical to
mai ntai ni ng orderly marketing conditions wthin Federal
MIk Marketing Orders. As such, the products that

represent the market value of the mlk in Classes IIl and
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|V nust:

(1) Represent the market-clearing products within
t he respective categori es;

(2) Have clearly defined content specifications
that facilitate matching products with their associ ated
yi el ds and costs of manufacturing;

(3) Be in bulk formw thout val ue-added
attributes or further processing;

(4) Represent the value received by origina
manuf act ur ers.

Therefore, product prices nust represent
manuf acturers' value rather than distributor or retai
val ues that incorporate additional costs in the supply
chai n beyond manufacturing.

Mozzarella |Is Not Appropriate as a Class ||
Cheese Reference:

Mozzarel |l a cheese is not suitable as a cheese
price reference for the purpose of regulated mlk pricing.
Further work to fill the data gaps that make Proposal 6 a
non-starter in this proceeding is unwarranted.

First, nost nozzarella is not a market-clearing
product. Most nozzarella is stored in refrigerated form
and has a limted shelf life, limting its role as a
mar ket bal ancer.

Second, nost nozzarella is not sold in bulk form
Signi ficant vol unes of nozzarella are manufactured into
val ue- added forns, whether as shred, string, or smaller

retail or foodservice |oaves by the prinmary nmanufacturer.
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The vol une of nozzarella production that is sold
by the primary manufacturer in bulk format is
conparatively small. This contrasts with cheddar cheese
i n which nost shredding, cutting to retail or food service
sizes, or conversion to other fornms is perforned by
di fferent conpanies than the original manufacturer.

Third, the category is characterized by a | ack of
uniformty in conpositional specifications and yields,
making it difficult to accurately match prices with yields
and manufacturing costs.

Cheddar Remai ns the Most Appropriate Cass |1
Cheese Reference:

Cheddar cheese remai ns the nost appropriate
representative cheese within the Cass Il fornula because
of several factors.

First, cheddar is the cheese nost often produced
to clear the market of surplus mlk, due to its
storability. Use of cheddar prices is consistent with the
need to set a market-clearing price wwthin the regul ated
mnimumm |l k pricing system

Second, | arge volunes of cheddar cheese are sold
in bulk form either as 40-pound or |arger bl ocks or
500- pound barrels, providing price transparency for
significant volunmes of the base commodity.

Third, a single product specification and comon
manuf act uri ng processes facilitate associating prices with
yi el d and manufacturing cost factors related to the sane

product account for virtually all cheddar production.
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Cheddar |Is Representative of Broader Commodity
Cheese Val ues:

Bul k cheddar cheese remai ns representative of
broader commodity cheese values. Margins for the nost
generic bulk forns of other cheeses are forced to converge
wi th cheddar margins over tine as conpanies seek profit
opportunities by adjusting their capacity to produce the
hi gher margi n products.

Over the | ast several decades, nmany cheddar plants
have been converted to nozzarella production where the
profitability of nopzzarella production exceeded that of
cheddar cheese for sustained periods.

Sonme conpanies maintain flexible plant capacity so
that they may produce cheddar or nozzarella, depending
upon conparative profit opportunities on a shorter-term
basis. The ultimate result is that margins for basic
nozzarel |l a and cheddar converge over tine.

For these reasons Leprino Foods opposes the

addition of nozzarella to the dass Il fornula.
Q Thank you.
MR. NIELSEN: | yield the w tnesses for

Cross-exam nati on.
THE COURT: Cross?
No one has any cross for these w tnesses other
t han AMS?
Seeing no volunteers -- oh, |I'msorry.
I"'mtold it's, in fact, good | nanme the person

coming to the lectern for the fol ks watching at hone.
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2023

M. MItner, wel cone back.
MR. M LTNER  Thank you, your Honor.
CROSS- EXAM NATI ON
BY MR M LTNER
Q | have a couple of questions on page 5 where you
start tal king about the nozzarella cheese proposal. And

the line that caught ny eye said, "Wthout cost data the

not wort hl ess.

| guess ny bigger question is, though, does
Leprino have a position on sone of the |egislation that
may be included in the FarmBill about surveying
addi tional commodities to collect the type of data that

we're currently | acking?

that is expected to be placed within the FarmBill that

bel i eve several organi zations represented in this room

allow -- or to provide authorization to the USDA to

for those products that are included in the formula.

Q Whul d you support |egislation that expands that
authority to comodities that are not currently in the
formul a but m ght be considered for inclusion?

A (Ms. Krebs) | think as far as addi ng additi onal

dairy products to that mandatory authorization, | think

A. (Ms. Krebs) Leprino is in support of the proposal

collect the mandatory -- or nmake mandatory -- sorry -- to

price data collected in Proposal 6 is worthless.” And may

not have the worth that we want it to have, but maybe it's

have had inputs into and are in support of, and that is to

aut hori ze USDA to conduct mandatory cost and yield surveys
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you could get into -- we would want to understand what the
pur pose of that woul d be.

Q What if the purpose were to figure out if
nozzarella woul d be an appropriate product to include if
we had the data that we're currently |acking to eval uate
Proposal 67?

A. (Ms. Krebs) | think what you start to get into at
that point is it's -- there's nore to it than just the
fact that you don't have data right now. Mozzarella, as |
nmentioned, is a very, very conplex cheese collection --
really it's a collection of many different cheeses. There
are four major standards of identity. Thereis -- are --
is product that is outside of the formal standard of
identity areas.

And so just the conplexity of nozzarella, the fact
that there is not nmuch of the product is sold in that bulk
format, nmuch of it has additional processing that's been
done. And so the expectation of the proponent in this
case of adding nozzarella because there's a | ot of
nozzarella consuned in the country really doesn't
typically -- or conpletely align.

| think another piece to it is that nozzarella
really doesn't serve a role as being a market-clearing
product in the sanme way that the cheddar products do, on
both the barrel and bl ock side of things.

So those are the pieces that | think would take
you away fromjust saying, hey, if we just had the cost

data or the yield data, it would be worth adding to the
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f or mul a.

Q So really the data is uninportant, it's just you
don't believe nozzarella should be in the survey, period?

A (Ms. Krebs) That is correct.

Q | had a question about Figure 1 as well. | guess
really it is Figure 1 and 2, nore than just Figure 1.

Figure 1 is just the Upper M dwest as you know it,
correct?

A. (Ms. Krebs) Yes.

Q Your mail box price in Figure 2, is that the Upper
M dwest nmail box price as well?

A. (Ms. Krebs) No, that is a nationw de wei ghted
average nai |l box price that's been adjusted to 3.5% percent
butterfat.

Q | think I know what you're conveying in Figure 2,
but can you help nme out, just explain what's in there,
what you are trying to convey, what your basis is. You
have basis and an asteri sk, which denotes the
st andar di zat i on.

A (Ms. Krebs) Correct.

Q But what are you pegging that basis to?

A (Ms. Krebs) Yeah. So really what we're | ooking
at is what's a national average mail box price adjusted to
that 3.5% percent butterfat level. You subtract out the
nati onal average blend price, and you can see that over
tinme that prem uns have been general ly decreasing.

Q | want to ask also on page 2. You neke reference

to both DMC and dairy Revenue Protection, and I'mtrying
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to tie those prograns into the Federal Order prices and
what their particular rel evance is.
Can you help me with that?

A (Ms. Krebs) Really, in this particular case, what
we're trying to convey is that the Federal Order pricing
systemis about setting mninmumprices at market-clearing
| evels. There's other prograns that are available from
wi thin USDA that can provide support when that is needed
by the farm ng community. But sonetines it appears that
there's sone m sunderstandi ng across the industry
suggesting that Federal Orders are supposed to provide a
support nechani sm as opposed to being that market-clearing
m ni num

Q And you are aware that at |east for DMC t hat
coverage doesn't cover probably 80%of the mlk in the
country, right?

A. (Ms. Krebs) There are sone limts on it, but it
covers a significant nunber of particularly smaller
farmers that have signed up for the program

Q Is it your testinony that the existence of those
prograns shoul d sonehow affect the decisions that USDA
makes about what the fornula should say?

A. (Ms. Krebs) Not necessarily.

Q Looking at Proposal 3 -- I'msorry, Figure 3, and
your acconpanying testinony basically was that the share
of barrels in the survey is growing, and you reflect 2009
to 2022.

Did you see the testinony fromearlier today that
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took this data back to 20007

A. (Ms. Krebs) Yes.

Q Ckay. And you would agree that the barrels' share
of the survey from 2000 to now has actual |y decli ned,
correct?

A (Ms. Krebs) | would have to | ook at that

particular chart again to confirmthat that's the case.

Q |s there a reason you started your anal ysis at
20097
A (Ms. Krebs) That's when the current -- the

outcone of the last hearing, this is when that
i npl enent ati on woul d have taken place. So this takes us

back to the | ast decision that was made, the nationa

heari ng.
Q Thanks.
MR MLTNER | don't think |I have anything el se.
THE COURT: Cross other than AVS?
Ms. Hancock.

M5. HANCOCK: Thank you, your Honor.
CROSS- EXAM NATI ON
BY MS. HANCOCK:

Q I"d just say | |ike having this panel of wonen up
here be the experts. They didn't qualify you, but 1'd
think we'd all stipulate.

THE COURT: | would so rule. No one asked ne to
but --

M5. HANCOCK: | think they have earned it.
BY MS. HANCOCK:
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Q | just -- so | don't actually have all the
hi storical know edge that -- about your entity. |I'm
hopi ng you can help nme with sonme of that.

| s Leprino served by a cooperative?

A (Ms. Krebs) Yes. Mich of our mlIk conmes froma
coupl e of cooperatives. W do have sone i ndependent mlKk
that is shipped to us.

Q Ckay. And so they do nost, if not all, the
bal anci ng of whatever m |k needs you have to serve all of
your plants?

A. (Ms. S. Taylor) Leprino also does sone bal ancing
on behal f of the co-op. Historically the contracts have
been structured to give the co-ops sone discretion
relative to delivery timng and vol unes.

Q Ckay. And is that where the independent suppliers
come in?

A. (Ms. S. Taylor) No. The independent suppliers
are associated with one plant in California that had
i ndependents associated the tinme we acquired it, and we
just commtted that we wouldn't force themto nmake a
change in marketing relationship.

Q Ckay. And then the rest of the -- of your plants
are all supplied by cooperative m |l Kk?

A. (Ms. S. Taylor) That's correct. And a good
portion of that sanme plant is al so cooperative.

Q Ckay. More than hal f?

A (Ms. S. Taylor) Yes.

Q Ckay. And are nost of your plants cheese plants?
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A. (Ms. S. Taylor) Yes. They are all cheese, and

nost of them al so process whey, not all.

And actually, | should clarify that the -- one
t hat does not process -- fully process sonme whey does
condense it, and we transport that to an additional -- one

of our other plants in the network.
Q Ckay. And the new plant that you are constructing
in Texas, | believe, would that be a cheese plant as well?
A. (Ms. Krebs) Yes.
Primarily nozzarell a?
(Ms. Krebs) Yes.

And Italian as well or just nozzarell a?

> O > O

(Ms. Krebs) Mozzarella. Al pasta filata.

Q And then sone of the materials | read online said
that Leprino is the |argest cheese manufacturer in the
country; is that right?

A. (Ms. Krebs) Largest npzzarella cheese
manuf act ur er.

Q Ckay. In the -- throughout the country?

A (Ms. Krebs) Yes.

Q Ckay. And so if, for exanple, including barrels,
in the protein price for the calculation of Cass Il mlk
were to help bring down the overall price of Class Il
m |k, then Leprino would be the beneficiary of that
reduced price; is that right?

A (Ms. S. Taylor) Yes. W pay based on Federal
Order pricing.

Q Ckay. | want to ask a question, Ms. Krebs, of

TALTY COURT REPORTERS, INC. 2204
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

your testinony on page 4, and this is under the headi ng of
"Qpposition to Proposal 3," for National MIk's renoval of
barrels fromthe Class Il price calculation.

And I"'min the first -- or the third ful
paragraph on that page. Do you see that paragraph
begi nning with "dropping barrel s"?

A. (Ms. Krebs) Yes.

Q And it says, "Dropping barrels fromthe survey
woul d create a presunption within Cass Ill formula that
all cheese, including barrels, would then be priced off
bl ocks. "

And | thought | understood your testinony when you
wer e tal ki ng about nobzzarella saying that nozzarella was
priced off the block market; is that right?

A (Ms. Krebs) W generally price our nozzarella off
the bl ock market in npbst cases. Wen you get to exports,
again, there can be sone differences in how we nake
approaches with that.

Q And that's just because that's a different market
and those market factors would apply; is that right?

A (Ms. Krebs) There's a lot of different dynam cs.

Q So, for exanple, they are not subjected to the
sane Federal Order pricing nechanisns, right?

A. (Ms. Krebs) Well, all of the mlk that we process
is purchased -- all of our plants are in federally
regul ated areas, so all the mlk that we process woul d be
subject to the Federal Order pricing.

Q | guess | wasn't clear on that. | neant to say

TALTY COURT REPORTERS, INC. 2205
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 05, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

that the conpetition that you are selling with on the
international markets is not going to be governed by the
U.S. regul ations?

A. (Ms. Krebs) |If they are |ocated outside of the
United States, that would be true. |If they are located in
the U S., within Federal Orders, yes. |If they are in
unregul at ed areas, then, no.

Q Ckay. |If nozzarella could be priced off the bl ock
mar ket, couldn't barrels be priced off the bl ock market as
wel | ?

A. (Ms. S. Taylor) Certainly you could price barrels
off of the bl ock market, but the supply and demand factors
that drive barrel are different than those same factors
driving bl ock.

And so | woul d expect a couple things that m ght
happen. You may end up, first of all, wth sonme barre
manuf act urers goi ng out of business because of the
i ncreased el evation of the class price, or they could be
shifting in redeploying their mlk over to the bl ock
mar ket, which would add to the volatility of the bl ock
mar ket as far as a market-clearing nmechanismfor the
i ndustry, and depress the block prices.

Q | s there excess capacity in the bl ock nmarket now?

A. (Ms. S. Taylor) Wth the new plants coni ng
online, there will be for a period. 1In fact, | would
expect that we will see a conpression in the block-barre
spread because of that new plant capacity.

Q And how long will it take for that to shake out?
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A. (Ms. S. Taylor) | don't have a good under st andi ng
of the ranp schedule on those plants. But once they are
up and runni ng and have marketabl e product, | woul d expect
t hat consolidation or that conpression to happen.

One thing that you find typically wwth a pl ant
that is starting up is that initially sone of that product
m ght actually depress the barrel market, because if it is
not maki ng grade for the intended purpose, then it gets
diverted to the processed cheese market.

So sone depends on the exact timng of the ranp,
and it al so depends upon how easily or how well the plant
cones up to speed relative to quality.

Q And then is there any way to predict if the
volatility between the spread between bl ock and barrels
re-energes at that point?

A (Ms. S. Taylor) M expectation froma market
perspective is that you would end up with nore historic
spreads over tinme, and that spread -- typically, | would
expect barrel prices to be above blocks in the spring,
whi | e processed cheese demand is pulling at a greater
| evel, and that spread to increase each fall.

Q And so that would, again, contribute to sone of
the sanme volatility that we're seeing now and it noving
around?

A (Ms. Krebs) | don't think that's necessarily the
case. There is many different market dynamics that are
going on. W're not seeing or hearing of any addition of

barrel capacity being added at this point. So | don't
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t hi nk that assunption can be made.

Q Ckay. Because the conversion tends to be going
toward bl ock manufacturing?

A. (Ms. Krebs) At this tinme that's what we're seeing
in the marketplace, certainly.

Q And so it's going to be a greater disparity
bet ween the volune of block that's on -- that's in the
Class Ill prices as conpared to barrel if the -- if the
bl ock mar ket or production capacity continues to grow and
the barrel capacity continues to either stay stable or
shri nk?

A. (Ms. Krebs) Well, | wouldn't say the disparity is
going to be greater because right now you have got nore
barrel in the survey than you have bl ock. So perhaps a
narrow ng of that or a flipping fromthe 52% barrel, 48%
bl ock to sonething nore |level wth 50/50 or perhaps the
flip side of that.

Q So barrel becones |less reflective of the overal
cheese prices than bl ock?

A (Ms. Krebs) Relative to where you are today, at
the 52/48% but that's -- you know, you m ght be taking it
to a 50/50.

Q In that sane paragraph it goes on to say, "So the
bl ock and barrel markets are not expected to nove in
tandem and forcing barrels to be priced off blocks could
add dysfunction to the market" -- "or to the barrel
mar ket . "

Does pricing nozzarella off the bl ock narket
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create dysfuncti
A (Ms. S.

on in the nozzarella pricing?

Taylor) | would say no.

Q Thank you?
MS. HANCOCK: That's all | have.
THE COURT: Yes.

BY DR BOZI C

CROSS- EXAM NATI ON

Q Good afternoon, Alison and Sue, Marin Bozic for

Edge Dairy Farmer Cooperative.

at the sane event wwth you. As a young kid in dairy, |

used to read your testinony.

What - -
Your -- your --
share of survey

M| k proposal w

the -- you' re opposing to Proposal 3.
inthe -- in your testinony the barrel
cheddar volune is about 52% Nati onal

|l take it down to zero.

Wul d you agree or disagree with the statenent

that the right way is sonewhere in between those two

nunber s?

A. (Ms. S. Taylor) Candidly, when | | ook at the
function, currently in the marketplace, | would say, if
anything, if you were to narrow the -- or want to narrow

t he survey, you

because barrels are clearly the market-clearing cheese at

t he nonent.

woul d elim nate bl ocks, not barrels,

We're not advocating that. W think there is

value in a nore
and barrels.
And as |

robust survey and incl udi ng both bl ocks

al ready noted, | expect nore price
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convergence as the nmarket adjusts. W probably had a

del ayed reaction over the | ast several years because of
difficulty finding funding to build plants, just the
capital constraint issues have gone along with not having
up-to-date Make All owances.

Q Can we pick up a little bit nore on this proposa
that you are not proposing, the -- to -- to -- what would
be the consequence of renoving bl ocks, for exanple, and
pricing -- and are you suggesting that that would be a
princi pal decision to do because barrels have recently
been cheaper than bl ocks or because of their bal ancing
function or what would be driving that statenent?

A. (Ms. S. Taylor) Again, we're not advocating for
t he renoval of bl ocks.

Q Yeah, but --

A (Ms. S. Taylor) But I'mjust saying froma
mar ket - cl eari ng principle perspective, that would be the
nore |l egitimte proposal than renoving barrels. It would
be nore consistent with the m nimum pricing provisions.

It would create disruption at many |evels within the

i ndustry. Again, we're not advocating for that renoval.
But we al so are opposed to renoving barrels and

narrow ng the survey by renoving the probably nost

mar ket - cl eari ng product that we have in the cheese

category at this point.

Q Wul d you comrent on the basis between nozzarell a
and bl ock cheese? How stable or volatile is it?

A. (Ms. S. Taylor) Well, it will shift over tine.
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It's generally plus or mnus versus the CME bl ock cheese.
Over tinme, the nozzarella market has becone nore and nore
conpetitive as additional capacity has been added across

t he i ndustry.

Q Does it -- does the basis vary with how
conpetitive U.S. is at that point in tinme in exports?

A. (Ms. S. Taylor) Certainly that's a factor on the
export pricing side. And we find the international prices
get inpacted, not only by our international conpetitors,
whet her it be New Zeal and or sone of the European sources,
but al so fromother Anmerican sources and, specifically,
barrel manufacturers who have dual capacity and can
real l ocate m | k between cheddar barrels and nozzarell a.

So there's an elenent in the international market where
nozzarella prices are influenced by the alternative barrel
mar ket opportunities in the U S.

Q So I'ma geek, so I'mgoing to ask a nath question
next, not a counsel or.

So one way to -- that | heard what you just said
is that the basis between nozz and block is correl ated
wi th the bl ock-barrel spread. |In other words, when
barrels drop because, for exanple, our frozen npbzz exports
are not conpetitive, that's al so where your basis versus
bl ock gets under pressure.

Is that a fair statenent?

A (Ms. S. Taylor) The answer would vary by custoner
and custoner type, both locationally. The U S. pricing

woul d not be as influenced by the bl ock-barrel spread.
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Internationally it is one of a great many factors that
need to be considered as we assess conpetitive pricing.
Q Wuld it be fair to say that nore -- an ever

hi gher percent of cheese manufactured in U S. going
forward is going to be destined for overseas |ocations?

A (Ms. S. Taylor) Yes. That would be ny
expectati on.

Q And then would it be fair to connect that that it
is possible that a higher share of mlk in the future
mght in sonme way -- might in sone way be related to the
bl ock-barrel spread or the barrel prices because of the
exports?

A. (Ms. S. Taylor) Yes.

Q Thank you very nuch

DR. B&ZIC. That's all | have.
THE COURT: Anyone el se other than AMS?
AMS.  Ms. Tayl or.
CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good afternoon

A (Ms. Krebs) Good afternoon.

A (Ms. S. Taylor) Good afternoon.

Q |"mgoing to try to keep this and nmake ny way
t hrough your testinmony. [|'ll start on page 1
In tal king about -- well, | wanted to -- your

second full paragraph, which also references your Figure 2
at the back of your exhibit, the difference between the

mai | box price and the blend price. And | know you
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adj usted these to be at standard 3.5% butterfat.

But you draw the conclusion that this is an
exanpl e of the erosion of mlk prem uns, and | was
wondering if you could expand on how you were able to draw
t hat concl usi on.

A (Ms. Krebs) Well, when you | ook at Figure 2, what
you see is that your mail box price is decreasing relative
to that blend price. And so as a result, we |ook at that
as being an indicator of erosions of the prem uns
avail able for the -- what the farnmer woul d be receiving
relative to the Federal Order bl end.

Q Ckay. But in the next sentence you tal k about
sone of that m ght be other factors. What possible other
factors could -- could --

A (Ms. Krebs) ©One of the -- in talking with sone
ot hers across the industry, one of the things that was
suggested to nme was early on, |ike as Dean Foods was
| ooking to conpress margins, that there's sone things that
were goi ng on there that probably had sone inpact as well.
And there was sone suggestion of other pieces, quite
frankly. | don't recall those offhand.

But the thinking as | have tested this with sone
di fferent people across the industry that are experienced,
know edgeabl e, is that a significant contributor is that
erosion of the prem uns that have been avail able at the
farm | evel.

Q Ckay. And then in the next sentence you say that

this deterioration is clearly associated with increasingly
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out dat ed Make All owances. | also wanted you to kind of
expand on how you made that concl usion.

A. (Ms. Krebs) Well, | think it's -- the expectation
is that we have a mninmum pricing systemto help ensure
for the orderly marketing of mlk, and that if you are to
appoi nt where your negative -- your prem uns are goi ng
into negative territory, then are you actually priced at a
m ni mum price? And then when you conbine that with the
Figure 1 that we have al so at the back here and | ooki ng at
the exanple of the underpricing in the Upper M dwest, and
we know there's been a lot of mlk dunping this year.

And so you -- it's really putting different pieces
toget her to say, ahh, this looks to -- to be a situation
where we have very outdated Make Al |l owances, you have a
| ot of pressure on your manufacturing assets as a result,
and so you don't have a marketplace that is orderly, in
all cases, and you get -- you are getting away fromt hat
m ni mum prici ng system

Q Ckay. So if | could kind of restate in your own
words what | think | heard.

A (Ms. Krebs) Yes.

Q How I'minterpreting what you said is that because
of what you contend are outdated manufacturing all owances,
perhaps that's eroded sone of the prem uns that were
avai | abl e previ ously because the manufacturer needs that
nmoney to cover sonme nore of their manufacturing costs?

A. (Ms. Krebs) W really haven't had the opportunity

or the capital available to invest appropriately. And we

TALTY COURT REPORTERS, INC. 2214

taltys.com - 408.244.1900

Sept enber 05, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

will testify later on on Make Al owances, and |'m happy to
talk about it today or we can tal k about it when we get to
that topic. But, yeah, it's provided a |ot of stress to
the industry and limted the anount of capital that's
avail able to help the industry grow and process m |l k.

Q Ckay. |I'msure we'll cone back to this later
t hen.

But in the next paragraph, you state at the end,
"U'S. industry is now resource driven versus narket
driven."
Coul d you expand on that a little bit?

A. (Ms. Krebs) Well, I think it is really consistent
with what | had just nentioned, is that because you
have -- because of those outdated Make Al |l owances and
because you haven't had adequate investnent or capital
avail able to invest in additional dairy processing
capacity, that it's basically, well, what capacity do we
have avail able, and then we're going to adjust our mlk
supply to that capacity, as opposed to saying, well, what
are the opportunities we have as a marketplace, whether it
be donestic or international, and then let the market
react to and drive that as opposed to limtations in
processi ng capacity.

Q Ckay. So if there was the noney to invest in
pl ants available in recent history, you would say it would
becone nore market driven, there would be that capacity
i nvested to nake the product that's being driven by the

mar ket ?
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A. (Ms. Krebs) | would suggest that econom c
principles would likely result in that -- in the outcone,
yes.

Q Ckay. And | think you did have testinony, or
maybe a previous wtness, that sonme of that capacity is
com ng online now?

A. (Ms. Krebs) W do have sone capacity that's
com ng online, but whether it's really sufficient or the
opportunity that could be provided to farnmers and to the
U S dairy industry, | think that's still a very
signi ficant question.

Q Ckay. And then when you tal k about bal anci ng
supply and demand, you have a statenent in here about

"existing federal regulated pricing systemis designed to

bal ance supply and demand at the farmlevel."” And | think
there was sone other pieces -- parts of your testinony
that kind of talks about -- or hints about what you

believe is kind of the policy objective of Federal O ders.

You know, | know there's been discussions, too,
about exports and the amount of m |k going to exports and
sonehow shoul d Federal Orders, | don't know, acknow edge
that reality in some way. Those are ny words, not any
used here previously.

But I wonder if you could kind of expand on what
you contend is the overall policy objective of the Federal
Order systemthat we should be striving to neet?

A (Ms. Krebs) Yeah. Well, ny understanding and --

is that there's two main prem ses. And maybe | shoul d

TALTY COURT REPORTERS, INC. 2216
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

have Sue be talking to this.

But one is to ensure the availability of fluid
mlk. And, of course, as a manufacturer of cheese, that's
not the arena in which we play, so | haven't really
addressed that aspect or really can't speak much to that
aspect of it.

But the other piece being the orderly narketing of
mlk. And so it's how do we nmake sure that we have got
t he processing capacity available to --for the mlk that's
produced at the farmlevel to satisfy the demand of the
mar ket pl ace, be it donestic or international.

Sue?

A. (Ms. S. Taylor) Yeah, | think of the Federal
Order system as bal anci ng market power in its original
obj ectives, anongst the other things that Alison already
mentioned. And it's translating the revenue available in
t he market pl ace, again, at the market-clearing |evels,
into the prices that dairynen will receive. And there are
a nunber of documents and statenents from USDA AMS in the
past that clarified very, very clearly that Federal O ders
are not a support program They are the nmechanismto
transmt the market val ue from processors to producers.

Q So kind of along that |ine, the next page on
page 3 when you tal k about regulation of markets for mlKk,
you say, "Regulation should facilitate farnmers having
markets for their mlk. If sufficient processing capacity
is not available within a reasonabl e distance to farns,

transportation costs will make those farns unconpetitive."”
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Is that a -- Is that a concern, that Federal
Orders specifically should be thinking about that --
whet her or not there's sufficient capacity avail able
wi thin a reasonable distance to the farns?

A. (Ms. S. Taylor) | believe that it is, that, A Iif
there isn't sufficient capacity, it's likely reflective of
the fact that the regulated price has been set at too high
a level, that you are not properly -- or reflecting the
bal ance of supply and demand. The regul ati ons shoul d not
constrai n capacity devel opnent and defi ne essentially what
products are produced by those regulations distorting the
mar ket pl ace.

Q And so that kind of ties into the next paragraph
when you tal k about "regulation should not be used to run
into the ground manufacturers who have invested in
bal anci ng assets that benefit the overall industry"?

That's sort of a question mark at the end, but not
a-- it is like a fuzzy one, | think.

A. (Ms. S. Taylor) Yes. Again, the Federal O der
regul ati ons shoul d not be set the prices should not be set
at above market-clearing | evels.

Q Ckay. Now, noving on to your specific witten
opposition to Proposal 3, you talk about -- Proposal 3
woul d "renove one of the nost inportant m | k bal anci ng
tools of the industry froma product perspective."

Can you talk about howit wll do that?
A (Ms. S. Taylor) Barrels are clearly an inportant

bal anci ng product at this point in tinme. And, you know,
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on its face, it is elimnating barrels from consideration
in the mlk pricing systemand would |ikely, based on nost
recent trends, put the barrel producers at a | oss.

Q | have asked that simlar question to others.
Then, so what would the inpact be to barrel manufacturers
and ki nd of how would they adjust if Proposal 3 was
adopt ed.

So, do you have an opinion on that?

A. (Ms. S. Taylor) | think it could be a conbination
of sone barrel makers goi ng out of business and sone
barrel makers redepl oyi ng assets over to bl ock,
contributing to decreases in block prices and increased
vol atility as block increasingly becanme nore of a bal ancer
than it currently is.

Q l"mtrying to decide how to word questions in ny
head, Ms. Taylor, so bear with ne.

On page 4, you do nmention volatility, how renoving
barrels would add to volatility to the bl ock market.

So it is your opinion that that volatility is a
bad t hi ng?

A (Ms. S. Taylor) Volatility, if it can't be
properly managed, | believe, dimnishes demand. |In the
mar ket pl ace you have, whether it is at the retail |evel or
food service |level, where increased volatility will cause
custoners to |l ook at alternative ingredients that don't
have that level of volatility.

Now, the risk nmanagenent tools that we have today

have provided us with an opportunity to address sonme of
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that concern. But, candidly, going back to the early
period of risk managenent, once futures were just
| aunched -- but it was difficult to execute -- | had a
custonmer, who in a period of volatility told ne that if we
cannot better manage our price volatility on dairy, we
will forrmulate it out of our nmenu. And this was a
regional, mdsized food service outlet restaurant chain.
So, yes, | -- | believe that volatility hurts the
entire dairy industry by dimnishing demand, so |ong as
it's not managed properly.

A. (Ms. Krebs) And |I'mgoing to add just one
additional piece to that. That addresses the donestic
mar ket, but certainly on the international side of
things -- and we do export quite a bit internationally --
we -- that is a challenge that we have to work with for
our international custoners, and conpeting for those
international markets is the volatility that we see in the
CME relative to volatility in prices out of Europe or out
of New Zeal and, and so that can becone a conpetitive
di sadvantage for the U S. industry.

Q Okay. Thank you

You nentioned too on this page in referencing, if
we di scontinue barrels, they will be continued on the CME
spot barrel market, which could further conpound the
confusi on across the market pl ace.

Coul d you expand on that a little bit?

Kind of in the m ddle paragraph on page 4 if you

are looking for it.

TALTY COURT REPORTERS, INC. 2220

taltys.com - 408.244.1900

Sept enber 05, 2023


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 05, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. (Ms. Krebs) Sorry. Could you repeat the
guestion, please?

Q Sure. In the bottomof this paragraph you are
tal ki ng about how if we renoved barrels fromthe NDPSR and
the protein price, there would still be a CVE nmarket --
spot barrel market, but that could "further conpound
confusi on across the nmarketpl ace. "

| assune that's because you are saying there would
be -- there would be no NDPSR barrel price to kind of
conpare it to, and | just was wondering if you could just
expand on how this would further conpound confusion in the
mar ket pl ace.

A. (Ms. Krebs) | think the challenge that you woul d
have is that you do have sone of the industry that does
sone pricing off of NDPSR as well as off of the CME. And
so if you have one of those tools avail able, the other one
goes away, do you start to run into issues for different
pl ayers within the marketpl ace, and have that added
conplexity. | think also the fact that you woul d be
renmoving it out of the mlk pricing fornmula and | ooki ng at
it remaining within the CVE coul d cause additi onal
confusion for players as well.

Q Because there could be two different prices for
themto | ook at?

A. (Ms. Krebs) Wat do you do, a discount -- or a
premumto bl ocks or do you go off the CME price?

Q Uh- huh.  Ckay.

On the discussion of 640s, in the top of the page,
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| think | gather fromthat you were saying that 640s
bal ance t hensel ves because they cut -- they can cut them
into 40-pound bl ocks and sell them as 40-pound bl ocks. So
intuitively that balancing price is already reflected in
t he 40- pound bl ock price.

Is that what | should gather fromthat paragraph?

A. (Ms. S. Taylor) That's when we -- what we have
been told. W are not traders specifically in the 640
mar ket. There will be 640 producers who will be
testifying later, and we believe that they will be
testifying to that fact.

Q Ckay. Thank you

And then | amgoing to ask a sinple question
because I'mlearning a | ot about cheese production these
past few weeks.

Can you for the record just state what pasta
filata cheese is? That's a newtermfor ne.

A. (Ms. Krebs) Pasta filata cheese. M ke Brown
talked a little bit to this earlier today, but it's
basically after you have the curd washed and cl eaned, then
to create pasta filata cheese -- you know when you pul
string cheese and it kind of peels off in strings, or when
you have got nelted nozzarella cheese, that stretchiness
you get with the cheese? That's the result of the pasta
filata process. It is a heating, a kneading, a stretching
process, that aligns the proteins that give it that
stringiness in the chilled product or that stretchiness

that you see in the cooked product.
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Q Ckay. So it's a manufacturing process?
A. (Ms. Krebs) Yes.
Q Got you

And then in your discussion on nozz, and including
those, | think you basically contend -- well, a few
t hi ngs, but one of themis there's not really a | ot of
bul k sal es of nozzarella, that it is already -- those
manuf acturers who, |ike yourselves, Leprino, manufacture
nozzarella, you kind of do that retail packaging on your
own or --

A. (Ms. S. Taylor) There's -- wthin the bulk sale
category. Most of that's al ready val ue-added in sone
format. And so there may be | arge vol unes, but not of a
generic block format, that's not val ue-added, whether it
is an ingredient adjustnment or process adjustnent.

Q Ckay. Just one | ast question fromnyself, and
think M. WIson has a few questi ons.

On your Figure 2, your mailbox prices and your
bl end price, you say "Source: USDA" but -- and then I
think I heard you say earlier that you took the average of
all the announced nail box prices?
(Ms. Krebs) Yes, it's a weighted average.
Ckay. The numil box prices?
(Ms. Krebs) Unh-huh. Across the regions, yep.
Uni form prices?
(Ms. Krebs) Yes. Unh-huh.

CROSS- EXAM NATI ON

> O >» O »

BY MR W LSON
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Q Todd W I son, USDA
To follow up with that real quick, you weighted
the mail box prices that were -- that are announced. You
wei ghted it, how?

A (Ms. Krebs) Well, by volune based on the region
that the -- the price cones from So if it's by the
state nmai |l box prices, whatever, that's announced.

Q Okay. So when USDA announces nuil box, it has
different regions or whatever, and so you group those
t oget her based on --

A. (Ms. Krebs) The relative volune that cones --

Q What' s in NASS or sonet hi ng?

A. (Ms. Krebs) Un-huh.

Q And then you -- you adjusted those announced
prices to a 3.5 --

A (Ms. Krebs) Yes.

-- to a 3.5 standard --

(Ms. Krebs) Right.

-- on a wei ghted basis?

(Ms. Krebs) That's correct.
Al'l right. Thank you.

o > O > 0

Back up on page 2, just to get ny head kind of
working in the right direction. M ddle paragraph, you
t al ki ng about supply, capacity, things |like that.

Your last point is kind of that the opportunities

for U S dairy are nore abundant but are being | ost
because the regul ated price exceeds the market-clearing

price. But we have heard testinony that there is
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I ncreased capacity comng online, but yet, | don't think
that's the barrel -- fromthe testinony, that's not the
barrel manufacturing that's com ng onli ne.
But are you inplying -- are you stating that the
mar ket -cl earing price is inpacted by the barrel capacity?
A (Ms. Krebs) Not directly. This is really

talking -- this particular portion of the testinony is
broader, bigger picture than just block-barrel. It is
basi cally saying, what -- do we have the capacity or what

could we be doing as an industry, fromthe farmlevel and
t he resources and what processing nanufacturing assets do
we have avail able? And there's several indicators that we
are constrained on the processing side at this point.

Q Ckay. So the capacity you are -- that you are
tal ki ng about in the paragraph, is it -- is it the dairy
I ndustry capacity --

A. (Ms. Krebs) Yeah, overall for the industry, as
far as, yeah, the processing capacity and havi ng that
capacity available to clear the market of m |k, especially
during the peak seasons of the year, and to process
addi ti onal product.

MR, WLSON:. That's all, your Honor. Thank you.
THE COURT: M. Mltner?
M5. KREBS: Ms. Taylor, | think there was one
ot her question you had earlier for Mke Brown that |']
respond to. You had asked how big is a tote?
M5. TAYLOR: Ch, yeah.
M5. KREBS: Yeah. A thousand pounds is how big

TALTY COURT REPORTERS, INC. 2225
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept enber 05, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

our totes are.
M5. TAYLOR:  Thank you.
M5. KREBS:. Uh- huh.
M5. TAYLOR: |'m gl ad soneone renenbers ny
guesti ons.
RECROSS- EXAM NATI ON
BY MR M LTNER

Q Thank you. A couple of questions | canme up with
were pronpted by sonme other questions. So hopefully this
won't take so | ong.

Are you famliar wwth this concept that the |ast
load of mlIk sold sets the market?

A. (Ms. S. Taylor) | wouldn't say that the last |oad
of mlk that is sold sets the market. | have heard it
applied to the cheese side.

Q But you don't necessarily agree with it?

A. (Ms. S. Taylor) | would say that the CVE spot
mar ket is reflective of supply and demand, and that could
be the last |oad sold or the |ast |oad purchased in the
case of shortage situations.

Q Are you thinking about cheese or are you thinking
about raw m | k?

A. (Ms. S. Taylor) Cheese.

Q Ckay. On the raw m |k side, have you heard a
simlar concept, that the last load of mlk that is sold
sets the market for raw m | Kk?

A (Ms. S. Taylor) No.

Q Ckay. You were -- in response to questions from
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AMS, you suggested that -- if | could paraphrase it --
that the market -- the mlk market is oversupplied
relative to avail able plant capacity.

I's that accurate?

A (Ms. Krebs) | think we have seen sone signs
recently that suggest that that is the case, that we have
sone indications of disorderly marketing. Probably the
bi ggest signs that we have seen this year are the stories
of mlk dunping in sone of the Upper Mdwest. And then at

Figure 1 that | have in ny testinony, that shows how t he

Class IIl price or the -- sorry -- the spot price had
fallen below the Class IIl price for an extended period of
time.

So | think we are seeing -- certainly seeing

synptons of disorderly marketing and tight processing

capacity.
Q In your Figure 1, it really doesn't |ook |ike
that's a recent phenonenon, as | |look at that. Wuld you

agree that, actually, in nost nonths, the spot mlIk price
is below your Class IIl price?

A (Ms. Krebs) | think when you | ook at that
particular chart, you can see that -- yeah, | -- | nean,
the data is the data that we see. But | think the
severity of the discounts that we have seen this year and
the duration of that tim ng shows that we have certainly
had a very, very difficult year so far, really up unti
August in the Upper M dwest, when you started to see

supplies tighten up and get into seasonal decreases in the
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production and things like that. But it's been a very
difficult year in the Upper M dwest for anybody that sells
on spot.

Q And Figure 1 also denonstrates, does it not, that
because of the ability of manufacturers to not pool, that
t hey have an advantage to acquire mlk at substanti al
di scounts when there is an oversupply relative to
avai | abl e capacity?

A. (Ms. Krebs) | think what we are | ooking at here
is the Federal Order systemis supposed to be a m ni num
pricing system and it's supposed to be at market-clearing
levels. And to ne, this -- this particular figure shows
t hat we have sone chall enges with, actually, are we
actually clearing market-clearing mlk at that m ninmum
price, and is that mninmum price properly set at this
tinme.

Q Wthin every Federal Order, perhaps with the
exception of Florida, there's always a certain volune of

mlk that is produced but not pooled, isn't there?

A. (Ms. S. Taylor) | don't have the data to confirm
that there's always. "Always" is a very expansive
descri ptor.

Q How about nobst of the tine?

A. (Ms. S. Taylor) Could you reask your question?

Q Sure. In -- in npost situations, in nost Federa
Orders, there is a volune of mlk that is produced, but is
not producer mlk, it is not pooled on the order, correct?

A. (Ms. S. Taylor) | don't have evidence of that.
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I f we go back further to periods where the m ninmum prices
were, in fact, set at mninumlevels, there -- the |evel
of participation varies in large part by the

attracti veness of the pool and the pool draw

Q Doesn't Figure 1 suggest that whoever is clearing
t he market, whether it's a barrel manufacturer, a bl ock
manuf acturer, or a Cass |V manufacturer, they are often
clearing the market with mlk that is opportunistically
pur chased?

A (Ms. S. Taylor) They may be clearing the market,
yes, with mlk that is opportunistically purchased. It
may not be a very large portion of their mlk. This is --
doesn't have volune indication, so it is not an indication
that the m ninmumprice is not binding, intrusive, and
contributing to | osses within that sanme manufacturing
pl ant .

Q So has the last |load of mlk set the narket?

A. (Ms. S. Taylor) No, if they are buying nost of
their mlk at regulated mninmuns. But opportunistically
taking the opportunity to buy few | oads, | would say you
have nmultiple markets, you have a regul ated market, which
they may be contractually obligated to, and then they --
you have the spot market that could be opportunistic.

Q | f the nmarkets are being cleared today with
opportuni stically purchased mlk, how would the
elimnation of barrels fromthe survey change that
reality?

A. (Ms. S. Taylor) The elimnation of barrels would

TALTY COURT REPORTERS, INC. 2229
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 05, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

i kely increase the volune that was opportunistically
cl eared and create greater disorder and disruption and
conpetitive issues across manufacturers.

Q And one last thing I'd |like to ask about, and

that's on page 3 of your statenent. And it is at the

bott om

It's where you quote fromthe 2013 final decision.
And al though | don't |ike reading those out, | think
will because | think it's inmportant. "Elimnating the

barrel price fromthe protein price fornula would
significantly and needl essly reduce the vol une of cheese
used in the Cass IlIl product price fornula, which could
lead to protein prices, that are not as representative of
t he national cheese market."

And | have read that several tinmes since you --
since I've had the statenent in ny hand, and I'mtrying to
figure out how does that establish that the barrels are
not included in the survey nerely to provide vol une as
opposed to price?

A. (Ms. S. Taylor) Please ask your question again.

Q The statenent that you included there and that
read, | don't understand how that definitively establishes
that barrels are surveyed to provide price data versus a
breadt h of vol une.

A (Ms. Krebs) The way | read it is that you are
really putting the two together. It is the volune and the
price that are needed because it tal ks about the vol une of

cheese used in the product price fornmula to properly price
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the protein. So | -- | guess | -- that's the way |
interpret that.

Q Do you have anything to add, Ms. Taylor?

A (Ms. S. Taylor) No.

Q Ckay. Thank you

MR MLTNER That will end ny cross. Thanks.
THE COURT: M. Rosenbaum
RECROSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.

| want to follow up on the very | ast set of
guestions that were being asked of you, and call your
attention to -- still talking about the 2013 fi nal
deci si on.

And on page 9274 of that decision, there's a
sentence that you quote el sewhere | believe in your
testi nmony, where USDA states, quote, "blocks and barrels
have different supply and demand functions,"” end quote.

Do you recall that?

A (Ms. Krebs) Yes.

Q And do you recall there nmaking that statenent in
the specific context of addressing what the inplications
are in having both blocks and barrels in the fornul a?

A (Ms. Krebs) Yes. That's correct.

Q And does that suggest that it's not nerely a
guestion of adding nore volunme by having barrels in, but

rather, you are buying -- including barrels, incorporating
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into the fornula, a different set of supply and demand
functions?

A. (Ms. Krebs) Yes.

Q And then that the -- there's a sentence that
follows -- two sentences later, still on page 9274, where
t he USDA decision follows, quote: "Since barrel cheese

pri ces exceed bl ock cheese prices at certain tines due to
di fferent supply and demand curves, average prices w ||
not in and of thenselves indicate cost differences."

Now, is that a further indication that from USDA' s
perspective the inclusion of barrel cheese in the formula,
as currently exists, will, A incorporate the different
supply and demand curves that apply to barrel versus
bl ock?

A (Ms. Krebs) Yes.

Q And that barrel cheese prices and bl ock cheese
prices are not always going to be the sanme, correct?

A. (Ms. Krebs) Yes. That's correct.

Q And that's the very introductory phrase, quote,
"Since barrel cheese prices exceed bl ock cheese prices,"
end quote. Isn't that a recognition of the difference
bet ween the two products froma pricing perspective?

A. (Ms. Krebs) Yes.

Q And just to be clear -- sure that we're orienting
oursel ves, although this decision is dated 2013, it
actually is the final decision comng out of the 2008
heari ngs, correct?

A. (Ms. Krebs) That is correct.
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Q Took five years to get to a final decision?

A. (Ms. Krebs) 2006, 2007 heari ng.

Q Al though to be fair, there was | believe a
tentative final decision that we were operating under for
many years, so it's not |ike USDA was necessarily being
dilatory. It just took a while to get to the fina
docunent, correct?

| s that your recollection, Ms. Taylor?

A. (Ms. S. Taylor) That's correct. It was a hearing
t hat was 2006 and 2007, with the decision, the prelimnary
decision -- | may have the wong term nol ogy, whether it
was prelimnary or tentative -- inplenented | believe
Oct ober of 2008.

Q Okay. And then that -- we can | ook at the record.
| believe this was a situation where they inposed a
tentative final decision that was effective i nmmedi ately,
but they allowed for further comments. And we |ived under
that new reginme for five years, and then USDA announced a
final decision saying, basically, and by the way, we
haven't changed our mnd --

A (Ms. S. Taylor) Yes.

Q -- we're going to keep with this.

|s that nore or |ess how it worked?

A. (Ms. S. Taylor) Yes.

MR. ROSENBAUM That's all | have. Thank you.
THE COURT: Further re-cross?

M. N elsen, redirect?

MR. NIELSEN. No redirect, your Honor. Just at
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this time | would nove to admt Exhibit 133 into evidence.

THE COURT: Seeing no objections, Exhibit 133 is
entered into the record.

(Thereafter, Exhibit Nunber 133 was received

i nto evidence.)

MR. NI ELSEN: Thank you.

THE COURT: Thank you. Thank you for coni ng.
Thank you for your tine. You may step down fromthe
st and.

Ckay. It's 4:54. | don't think we can do anot her
w t ness before 5:00.

Just so we all know what to do with our eveni ng,
and there's no confusion, no criticismof anybody about
this, but I would ask, what is comng up next? Wat do we
t hi nk we have on deck for tonorrow?

M5. TAYLOR: According to ny notes, your Honor, we
have Dr. Marin Bozic who does want to testify tonorrow.
Hs testinmony is up on the website as Edge-4, Exhibit
Edge- 4.

THE COURT: (kay.

M5. TAYLOR: | think that would be -- and he's got
printouts if anybody needs one.

|"mnot sure if there's any other testinony on

this particular topic. Looks like it.

M5. HANCOCK: |1'mgoing to the m crophone so she
can hear ne as wel|l.

Your Honor, we have two -- three rebutta
Wi tnesses tonorrow. | think that they are all going to be

r TALTY COURT REPORTERS, INC. 2234
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brief -- well, brief on ny best guess, for whatever that
means. But -- and then it should close out -- | think it
will close out those topics, and then we would plan to
nove to Make Al |l owances.

Ch, so it wll be Rob Vandenheuvel, Dr. Peter

Vitaliano, and Christian Edm ston -- no, Darin Hanson. |
apol ogi ze. It is Wednesday. Tonorrow.
So it will be Darin Hanson, Rob Vandenheuvel, and

Dr. Peter Vitaliano would be our three rebuttal w tnesses.
THE COURT: (kay.
Yes, M. Rosenbaum

(Court Reporter clarification.)

MR. ROSENBAUM |'mjust trying to plan for
ourselves. | know you -- | think you have ten
W tnesses -- or 11 witnesses actually for -- on
Make Al l owance issues. | nean, are you only presenting

t hose three or --
M5. HANCOCK: None of those are Make All owances.
MR. ROSENBAUM Ch, those are your rebuttal
W t nesses.
M5. HANCOCK: Those are the rebuttal w tnesses,
and then | wll tell you ny Make All owances next.
MR. ROSENBAUM And the plan will be you all wll

go next with your Make Al lowances, right, | assune?
M5. HANCOCK: | think that's the plan.
MR. ROSENBAUM | nean, we have three different
Make All owance proposals, | guess, but National MIKk has
t he | owest nunber, so |I'massumng that they will go
TALTY COURT REPORTERS, INC. 2235
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first.
M5. TAYLOR: Yeah. That will be ny --
M5. HANCOCK: And | think -- so our first -- our
first three witnesses for Make Al |l owance woul d be
Dr. Peter Vitaliano, and then Christian -- | knew he was
here for a reason -- and then Christian Edm ston, and then

Paul Bauer, other than the stuff he's done already.

Yeah. And then we do have dairy farners that are

pl anning to testify tonorrow, and we'll have their
testinmony submtted in the norning.

Tonorrow i s 9/6. So we wll have -- | think we

have Kristine Spadgenske, S-P-A-D-GE-NS-K-E Carl, |ast
nanme WE-D E-ME-Y-E-R Wdeneyer; Brian Rexing; and then

one from MWA; Paul W ndenul |l er; Doug Chapman.
Yeah, if we get through all those.
THE COURT: That sounds |ike a reasonabl e

projection -- not that we'll get through them but the --

| ooks |Ii ke we have laid out a map forward that should | ast

us a couple of days, | would think, naybe take us into
9/ 7.

Anyone el se have anything to say?

Ckay. We're at 4:59. We're adjourned for the
day. Thank you.

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Sept enber 24, 2023
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