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FRI DAY, SEPTEMBER 1, 2023 - - MORNI NG SESSI ON
THE COURT: On the record. Good norning.
M. English.

MR. ENGLI SH:  Good norning, your Honor. Chip
English for the MIk Innovation Goup. And so overnight
| ooki ng at the schedul e and havi ng conversations by e-nail
and otherwi se early this norning, the |lawers who are here
have had a di scussi on about the subm ssion deadline for
| ssue 5, which is presently set for Wdnesday,
Septenber 13th. W have al so consulted wth USDA

And | had a request, and National cane back with a
response. And we have settled on a proposed resol ution
where we are agreeing and we're asking that that deadline
for Issue 5 subm ssions, instead of being 8 a.m on
Wednesday the 13th, be Saturday night -- Sunday norning --
at m dni ght, basically m dni ght Saturday ni ght the 16th,

Septenber 16th. Eastern Tine. Eastern Tine, yes. |'m
not going to get to the -- | guarantee you, it is Eastern
Tinme. | don't stay up that |ate.

And | believe I"'mcorrectly stating what the
conpromse is, and | want to express ny grateful ness for
the fact that parties either said they had no position or
t hey were okay. And ny understanding is USDA is al so okay
wi th noving that one deadl i ne.

M5. TAYLOR: That's fine.

MR, HLL: That's correct.

THE COURT: Ckay. Geat. | also appreciate the

parties being able to work well together on this. And
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that works for ne if it works for you all.

Which -- I'"msorry, M. English, | shouldn't |et
you wal k away. Wich --

MR. ENGLISH So this is Issue 5 which is
Proposals 19, 20, and 21. 19 is submtted by Nati onal
MIlk; 20 is by the MIk Innovation Goup; and 21 is
American Farm Bureau. And so, again, the deadlines wll
be noved to mi dni ght Eastern on Saturday, the 16th.

THE COURT: \Very good, sir.

MR. ENGLI SH: Thank you.

And | appreciate USDA, National M1k, and al so
havi ng consulted both with | DFA and the | awer for Select.
And | amgrateful. Thank you.

THE COURT: Very good, sir.

Ms. Hancock ri ses.

Good norni ng, Ms. Hancock.

M5. HANCOCK: Good norni ng, your Honor. And just
to the extent you want it on the record, we agree, think
that that's the right plan.

And then one nore other adm nistrative matter. W
had Darin Hanson testify yesterday. W left one issue
out st andi ng that USDA had asked about on a citation, and
we would Iike to just put himon really briefly just to
clear up that citation issue so that we can nove on to the
next w tness.

THE COURT: Yes.

Wel cone back. | won't swear you in again. Let's
just say you are still under oath.
TALTY COURT REPORTERS, INC. 1768
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THE W TNESS: Thank you.
So -- should | just get started?
M5. HANCOCK: Hang on one second.
THE W TNESS: Ckay.
REDI RECT EXAM NATI ON
BY MS. HANCOCK:

Q Good norning, M. Hanson. Thank you for follow ng
up fromyour testinony yesterday. W were | ooking at your
testi nony, which has been admtted as Exhibit 117.

Do you have a copy of that in front of you?

A Yes.

Q And there were two questions that the USDA asked
that we left outstanding to address, the first one of
whi ch was addressing your Table 4, which | believe is on
page 7 of your testinony, right?

A Correct.

Q And there was a question with respect to whether
t hose were weekly or nmonthly cal cul ati ons there?

A. Yes. | spoke to the analyst on ny team who put
the table together. That's weekly data, wei ghted average
bl ock and barrel weekly with prices.

Q Ckay.

A. And it is aggregated into a nonthly price.

Q Al right. Thank you for that.

The other question was with respect to the table
i n which you have your cal cul ati on of 9% show ng t hat
that's the percentage that barrels nake up of the cheese

mar ket ?

TALTY COURT REPORTERS, INC. 1769
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A. Yes, that's correct.

Q And let ne try to find that page nunber

That's on page 8 of your testinony, Table 57

A Uh- huh. Correct.

Q And | think there was a question because cheddar
barrels are not reported at the citation that you have
there. |I'mwondering if you could tell us howit is that
you got to that 9% cal cul ati on?

A. Right. So the 1.2 billion barrel pound nunber,
that's an estimate based on, you know, ny experience in
the industry and data that we collect. That 1.2 billion
is a total capacity of barrel production.

And that's what we have outlined in that first
par agraph on that page, where it says that total barre
cheese production in the U S. is estimated at 1.2 billion
pounds annual ly, which is only 9% And then we took that
barrel production capacity fromall cheddar cheese
production that was -- that canme fromthe USDA to arrive
at bl ock production and then barrel production.

So | just wanted to nake it clear that in that
Table 5 that cheddar barrel is ny estimte of what total
barrel production capacity is in the U S

Q And the other itens that are noted in Table 5,
that cones fromthe source that's listed there bel ow that?

A Correct.

Q And when you say the cheddar barrel estimte was
based on the total cheese production capacity in the

United States, does that mean that that 9% would be as if
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It was at nmaxi num capacity?

A Correct.

Q And so if that amount went down and there was a
barrel production at sonething | ess than 100% capacity,

t hat 9% nunber could potentially be | ess?

A Correct.

Q And could it go higher?

A. No, because the capacity nunber is -- would be the
maxi mum of what that could be.

Q Ckay. So when you were tal king about the 9% not
being reflected in the cheese -- the 9% of barre
production not being accurately reflected in the cheese
prices, it actually could be worse than what you even
t al ked about in your testinony?

A Correct.

Q Ckay. Thank you for that clarification. |
appreciate it.

MS. HANCOCK: Your Honor, we would submt himfor
any questions that anybody has.
THE COURT:  Yes.
Cross-exam nation, M. Rosenbaum
RECROSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods

Associ ati on.
Just following up on this explanation about
Table 5, and I'd like to conpare Table 5 to Table 2, which

is on page 5 of your report. So if | understand you

TALTY COURT REPORTERS, INC. 1771
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correctly, you have explained that the cheddar barre
figure you have here is your own estimate in Table 5 as
opposed to a USDA reported nunber.

A Correct.

Q And Table 2, by contradistinction, that is --
those are actually USDA figures as to how nmany pounds of
barrel cheese is included in the survey that is then used
to set the mninumprice as conpared to how many pounds of
bl ocks are included, correct?

A Correct.

Q And those are -- those are roughly -- those are
fairly close to each other --

A. Ri ght.

Q -- correct?

In ternms of total pounds of bl ock versus total
pound of barrels, correct?

A. The survey vol unes?

Q Exactly.

A. They are simlar, yes.

Q Ckay. Now, yesterday, you recall, | showed you
t he regul ati on which was marked as -- as marked and
admtted as Hearing Exhibit 118 as to the criteria for
inclusion in the survey, correct?

A Correct.

Q And do you recall that one of the criteriais --
strike that. Let nme start that question over again.

Do you recall that both for barrel cheese and for

bl ock cheese, one requirenment is that the cheese can be
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not | ess than four days or nore than 30 days old on the
date of sale?

A Correct.

Q And is that the reason why there are nore barrels,
rel atively speaking, than -- than block cheese in the
survey, nanely it is much nore common to hold bl ock cheese
before sale for nore than 30 days?

A | don't believe so. | think nost cheese, whether
it is block and barrel, is sold when it is |ess than
30 days. And with blocks, there's an age requirenent
anyway. |If it goes for aging, it can't be included in the
survey.

Q Right. And that's what |"'msaying. 1Isn't it that
you are, in the industry -- | don't nean you personally --
but in the industry, it is nore conmon to hold bl ock
cheese for that purpose?

A. For the purpose of aging, yeah.

Q Than barrel, correct?

A. Correct. | nean, you can hold barrel |onger than
that too, but it is for a different purpose. And that --
t hose vol unes do get included in the survey.

Q The cheese that -- any -- the cheese that -- any
cheese that is -- that nmeets the other specifications and
is nore than four days old and | ess than 30 days old w |
be included in the survey, correct?

A. Correct, unless it -- yeah, unless it is block for
agi ng.

Q Ckay. And there's -- froma -- froma finished

TALTY COURT REPORTERS, INC. 1773
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product point of view, there is, generally speaking, not a
reason to age barrel cheese if it's going to be turned
into processed cheese; is that fair to say?

A. Ceneral ly, that's true.

Q Ckay. \Whereas, by contradistinction, there are
certain cheeses that are made out of bl ock cheese that --
for which aging is an inportant conmponent of the process,
correct?

A Yes.

Q And is it your understandi ng the reason why there
iIs this 30-day |imt is because the effort here is to
determ ne the rel ationship between price at which cheese
is sold and the cost of production and things of that
nature, and if you were to include cheese that were old,
that you would have a -- relatively speaking, old, you
woul d have a di sconnect potentially between those two?

A. Right. | think the demand for cheese is |ess than
30 days. So that's when people want to nmake that
transaction. Once you start getting past 30 days, there's
going to be less demand for that -- in general, |ess
demand for that cheese. They want to keep it in that
wi ndow where the supply and demand is the nost effective.

Q Thank you.

MR. ROSENBAUM That's all | have.

THE COURT: Any further cross-exam nation?

Redi rect ?

M5. HANCOCK: | have nothing further, your Honor.

Thank you, M. Hanson, for your tine.
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THE W TNESS: Thank you.
THE COURT: Thank you, M. Hanson.
Thank you, all counsel, for the diligence and care
in creating a clear record.
M5. HANCOCK: Your Honor, we call Paul Bauer as
our next w tness.
THE COURT: Rai se your right hand.
PAUL BAUER,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your w tness, M. Hancock.
M5. HANCOCK: Thank you, your Honor.
DI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Bauer
Wuld you m nd stating and spelling your nane for
the record, please?
A. Paul Bauer. Paul, P-A-U-L, Bauer, B-A-UE-R
Q And coul d you provide your nuiling address, your
busi ness mai |l i ng address?
A 232 North VWallace Street, Ellsworth, Wsconsin
5441.
Q Did you -- where are you enpl oyed --
A Excuse ne. 54011
Q Ckay. | thought there was a nunber short in
there. | |ooked at the court reporter, and she seened to
get it, so | thought it was all right.

Were are you enpl oyed?

TALTY COURT REPORTERS, INC. 1775
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A. The Ell sworth Cooperative Creanery.

Q And where is it |ocated?

A In El'l sworth, Wsconsin.

Q Ckay. Did you prepare a testinony in preparation
for the hearing and in support of National MIK's barrel
el i m nation proposal ?

A | did.

Q And is that what's been identified as Exhibit
NVPF- 8?

A Yes.

M5. HANCOCK: Your Honor, if we could nark this as
the next exhibit for identification purposes.

THE COURT: Yes, 1109.

(Thereafter, Exhibit Nunber 119 was narked

for identification.)

M5. HANCOCK: Thank you.
BY MS. HANCOCK:

Q M. Bauer, would you m nd providing us with your
prepared testinony?

A My nane is Paul Bauer, and since 2008 |'ve been
t he CEO and general manager of the Ellsworth Cooperative
Creanery (Ellsworth), headquartered in Ellsworth. | have
wor ked 30 plus years in various senior |eadership roles
wi th other cheese cooperatives and private conpanies.

El | sworth Cooperative Creanery has been in
busi ness since 1910 and has 220 nenber-owners produci ng
777 mllion pounds of mlk annually. Ellsworth has three

dairy processing operations with 380 enployees. 1In the

TALTY COURT REPORTERS, INC. 1776
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Village of Ellsworth, Wsconsin, we have a barrel plant in
whi ch we sort cheese curds to sell at retail and to sel

in bulk to other businesses. At this |ocation, we operate
a sweet drying whey plant which we sell condensed whey, as
well as a separate retail packagi ng operation for cheese
curds.

Qur Menononi e, Wsconsin plant nmakes 40-pound
bl ock cheese products, including #2 yell ow USDA graded
cheddar, cheese in horns, and traditional brined Mienster
Cheese. The plant al so has a cut-and-wap operation. Qur
New London, Wsconsin plant nmakes Anerican processed
cheese into 42-pound blocks to 2.5 pound |oafs. In all,
we manufacture over 130 million pounds of cheese a year.

| am here in support of renoving the 500-pound
barrel ungraded USDA barrel cheese fromthe protein price
cal cul ation. The Federal M1k Marketing O der (FVMMO
currently includes this value while the entire industry
has changed since it was included.

The original concept to include the 500-pound
barrel cheddar cheese price series in the Cass IIl price
calculation was to get nore input tonnage for the use in
estimating the nost accurate price of cheese sales into
the market. The 500-pound barrel cheese price
i ncorporated adjustnents to get to a synthetic 40-pound
bl ock cheddar cheese price.

Today, including the 500-pound barrel cheese
prices is doing the very opposite of what was intended by

creating disorderly marketing in the FMMOs by artificially
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pul l'ing down the price that do not correlate to the actual
market, resulting in a reduction in Cass Ill prices for
dairy farners.

The protein conmponent value in the FMMO is the
only value to use two different products to price a series
to establish its value. The nunber of pounds and val ue of
barrel cheese, adjusted to represent 40-pound bl ock cheese
equi val ent, and #2 yell ow cheddar cheese sold to externa
custoners are reported to establish an average price of
cheese and to be used to calculate the protein price. The
vol unme of each type of cheese is reported and averaged so
t he nunber of barrels or blocks will change over tine.

Since the volune varies by week, there is the
added variability and volatility to the price discovery
process. The FMMXs have allowed the use of the two
different products to set the cheese price used in the
calculation of the Class IIl protein price. No other
conponent has this set up.

Whereas the 40-pound bl ock cheddar cheese has a
robust market and many uses, 500-pound barrel cheese is
singularly focused on processed cheese, a market driven by
a few processors and purchasers. The smaller statistica
i nformati on captured by including the barrel cheese
results in skewi ng, rather than making the market nore
accurate. The actual cheese price in the market because
of this small market report can be entirely di sconnected
fromthe rest of the cheese narket.

The long-termfix is to have the protein price
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based off the sane single block market. By continuing the
use of two markets of bl ocks and barrels, the industry has
no reason to change off of one narket.

| npact to the Ellsworth Producers: The difference
bet ween bl ocks and barrels on average has been stable
prior to 2017. Since 2017, the price differences between
bl ocks and barrels have led to disorderly marketing of
mlk in cheese processing areas of the FMMOs with barrel
cheese manuf acturi ng.

Producers who ship to these plants producing
barrel cheese are paid significantly |ess than they were
able to pay Federal Order mninmuns for price -- for mlk
since the barrel cheese price is too low. Ellsworth
producers, for exanple, are losing $0.84 per hundredwei ght
t hrough April of 2023.

One of the intents of the Agricul tural Adjustnment
Act of 1933 (reenacted with amendnents by the Agricul tural
Mar ket i ng Agreenent Act of 1937, Reference 2) was to
provide orderly marketing for the commodity at the farm
gate price against variations in supply and demands from
| ar ger processors.

The introduction of the FMMOs was neant to create
a nore stable nethod to price mlk and create rules
preventing processors from having significant nmarket power
over producers. Wth the inclusion of barrels within the
Class Ill fornmula, this results in having two separate
products price the sane protein value that is being used

to effectively negate the intent of FMVOs.
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The industry has changed, and the adjusted barrel
price is no |longer a good substitute for pricing block
cheese. Thus, having barrel cheese not represent a fair
price to calculate protein in cheese is the exact opposite
of the intent of the orders.

The continued market disruption caused by the
wi deni ng and i ncreased unpredictable spread between prices
of 40-pound bl ock cheese and 500- pound barrel cheese is
affecting the nenbers of Ellsworth Cooperative Creanery
and ot her cooperatives that produce barrel cheese.

Si nce 2017, our nenbers have received $0. 84 per
hundr edwei ght | ess than those counterpart cooperatives
wi thout a barrel operation. This difference in value
“inmpairs the purchasing power of farnmers and destroys the
val ue of agricultural assets." Because of this, pricing
IS not accurately reflected in the market pricing.

The $0. 84 per hundredwei ght nmeans | ess noney to
El | sworth producers, their famlies, farnms, and
communities. It also neans the cooperative has | ess noney
to reinvest in assets to produce barrel cheese or keep
themas a viable asset to process mlk. Long-term the
| ack of return will make barrel cheese production
econom cal ly obsolete in Federal M|k Marketing Orders.

Barrel cheese and bl ock cheese cannot be
substituted at an equal exchange. White cheddar packaged
i n 500-pound barrels is al nbst exclusively used for the
production of processed cheese. Processed cheese's nain

custoners are restaurants and fast-food outl ets.
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Because the current standard for processed cheese
i s 500-pound barrels of ungraded white cheddar, a 40-pound
bl ock of yell ow cheese cannot easily be substituted. The
color in the bl ock cheese woul d make sone substitutions
I npossi ble. The noisture difference woul d, again, change
the recipe and ingredient statenents to sone of the
processed cheese. A conplete substitution between the two
products woul d not be possible or accepted for the
maj ority of the processed cheese industry -- cheese
manuf act urers and processed cheese buyers.

According to the USDA in 2020, 2.399 billion
pounds of processed cheese was produced. According to the
information fromDairy Farners of Wsconsin (the dairy
mar keti ng checkoff group for Wsconsin dairy farners), the
retail market for processed cheese was approxi mately
165.1 mllion pounds of cheese in 2020. The remai ning
2.234 billion pounds of processed cheese vol une was used
for food service, or 93.1% of the vol une.

The best answer to address this issue is to price
protein off of one market and support the NMPF proposal to
not include barrel cheese in the calculation of protein.
The answer is not to proportion 500-pound barrel cheese
and 40-pound blocks in the formula as it would continue
the industry to use two markets in support of the val ue.
In essence, that would tend to blend the barrel price
probl em whi ch woul d make it worse for producers who ship
to barrel plants. 1In 2020, it would nmake the paynent to

producers and barrel plants an additional $0.90 | ess than
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non-barrel processors (Table 5).

Table 2 was taken fromreported information from
USDA website in 2020. Cheddar cheese was 30% of the total
cheese produced, reported to NDPSR for bl ocks was 4% of
all cheese, barrels represented 5% of all cheese. This
means 9% of the nation’ s cheese production was reported
and used in the Class IIl protein price.

When considering just cheddar cheese, the total
reported volune was just 31% w th bl ocks being 13 and
barrels being 17. In the end, 93% of cheddar cheese
production is nost likely priced off of -- is not priced
of f of barrels.

So if we assuned a bl ended price for which barre
cheese is 17%of all cheese, and then 93% i s bl ock cheese,
it further concentrates barrels and provides a w der gap
on what can be paid to producers who own and operate
barrel cheese pl ants.

The val ue of cheese used in the cal cul ati on goes
from $1. 80 per pound to $1.95 per pound for the
cal cul ation of cheese. This wll raise Class IIl price,
but it will make it harder for producers wth m |k going
to barrel cheese plants to get paid that value. This wll
tend to lead to further disorderly marketing in Federa
M| k Marketing O ders.

The Tabl e 4 above shows the different values as it
wor ks through the sane nodel to calculate Class Il price.
The normal cal cul ati on shows a 17.81 val ue per

hundr edwei ght, and the second run using the 17% barr el
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nodel shows an 18. 71 val ue per hundredwei ght. So using
t he weighted nodel, it makes it worse for producers of
barrel operation and creates nore disorderly marketing.
Producers in the orders shipping to barrel plants would
receive $0.80 | ess per hundredwei ght in barrel weighted
opti on.

The best -- excuse ne -- | support the Nationa
M | k Producers Federation proposal to renove the 500-pound
barrels fromthe calculated -- calculation to establish
the protein price in mlk. By anending the Cass III
protein price, though it is based off of only noney, one
mar ket, all conponents will be treated the sane. Having a
singl e market provi des needed tools to processors and
producers alike.

| fully recognize that barrel processors and
processed cheese producers will need to find a new net hod
to price cheese. However, the sinple answer is to base
Class Ill mlk pricing on 40-pound bl ock cheese nmarket.
Doing so will lead to greater stability in the MMGs.

Thank you for your tinme, and | hope the MI Kk
Marketing Orders can be anended to treat all farners

fairly. Thank you.

Q Thank you, M. Bauer. | appreciate that.
| just have a couple of questions. One, | just
want to do a quick correction. |If you turn to page 6 of

your testinony.
Under the first full paragraph that starts off

with Table 2. The last sentence there, it says, "In the
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end, 83% of cheddar cheese production is nost |ikely not
priced off barrels.”
Do you see that?
A Yes.
Q | think when you were reading that you said 93%
and | just want to nmake sure what your testinony --

whet her your verbal testinony or your witten testinony is

correct.
A. It's ninety- -- excuse nme, 83. If I read it
wrong, | apol ogi ze.

Q That's okay.

And then it's repeated again on the first sentence
of the next paragraph, another 83% That's correct, it
shoul d be 83% is that right?

A That is right.

Q Ckay. And -- and so the point that you are neking
there is that 83% of the cheddar cheese production is nost
i kely not produced off of barrels. That's using that 9%
t hreshold that we heard about from M. Hanson; is that
right?

A Correct.

Q Ckay. And did you get there in a different way
than M. Hanson did?

A. | did. | only used USDA nunmbers that were
avail able of f their website.

Q And even just using those nunbers, you still got
to the sane 9% estimate of barrels represented in the

cheese prices?
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A Correct.

Q On the first page of your testinony, and | think
you say it again, sonething simlar later on, the |ast
sentence of the first page says, "Today, including the
500- pound barrel cheese price -- prices is doing the very
opposite of what was intended by creating disorderly
marketing in the Federal M1k Marketing Orders by
artificially pulling down prices that do not correlate to
the actual market, resulting in a reduced Class IIIl price
for dairy farnmers."

s that the point of National MIk's proposal in
elimnating barrel s?

A Yes. It's to increase the value to farnmers, and
as we heard fromyesterday's testinony, it is
approximately $2 billion that in the last -- since 2017,
that dairy farnmers have not received because of this
cal cul ati on.

Q Ckay. And when you say "disorderly marketing," |
am wondering if you could tell us what that neans to you.

A. Wll, in a Federal M|k Marketing Order, when they
announce a Class |Il price, that is in rel evance what
woul d be the market-clearing price in order to stay on the
order, having a barrel plant neans you can't pay that. W

do not have the ability on our barrel operation alone to

sufficiently pay the Class Il price.
Q Ckay. Wiy is that?
A. Because the value we receive is less than in the

| ast six years because of various factors.
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Q And -- and what do you nean by "market-clearing
price"?

A. So the Federal M Ik Marketing Order sets a m ni num
Cass Ill price, and it is -- if you pool mlk, unless --
you are expected to pay that price to all farners equally.

Q And maybe | back up a sm dge here.

What -- what products do you -- do you use to nmake
processed cheese?

A. We use barrel cheese, predom nantly, and then,
it's approxi mately 60% dependi ng on the reci pe and the
type of cheese that we use. And then we use ot her
mar ket - cl eari ng cheeses in the industry in order to nake

the rest of that process.

So at 2.3 billion pounds of processed cheese we
estimate only 1.2 billion pounds of barrel cheese of
maxi mum capacity. That difference of 1.1 billion pounds

is other cheese in the industry that has not found a hone
or needs a narket-clearing price.

So inreality, processed cheese is really the
mar ket - cl eari ng aspect to the market when it cones to
cheese.

Q Do you consider barrels to be a market-clearing
pr oduct ?

A. Absolutely not. Qur plant has its production sold
out through 2024. That would not indicate that we are a
mar ket - cl eari ng pri ce.

In the maki ng of processed cheese, you have your

base cheese that you -- you nake, and then as you find
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opportunities to add to that processed cheese that still
will conformto the standard of identity and | abel, that
will be added to that processed cheese batch in order to
make that particular style of cheese.

Q Ckay. So if |I'munderstandi ng you correctly, you
said that you are sold out until 2024. So you use the
maxi mum capacity of barrels that you can get, and then you
have to | ook to other market-clearing products in order to

suppl enent, in order to make your processed products?

A. And we al so buy additional barrels as well.

Q Ckay. Fromother -- other providers?

A That is correct.

Q Ckay. And are processed cheese sal es goi ng down?
A. In total, no. Processed cheese sales are actually

going up. And it is a change in denographics. Wat's a
little msleading is that retail processed cheese is going
down, but the trend to eat away fromhone is continuing to
grow, and food service processed cheese sales are quite
strong and robust.

Q So while overall it's your experience that
processed cheese sales are going up, a |large portion of

what's driving that is comng fromthe food service

i ndustry?
A That is correct.
Q Ckay. | just want to maybe expand on a coupl e of

the tables and the data points that you have in your
testinmony. Could you turn to page 3? |'m| ooking at

Tabl e 1 where you have the inpact to your producers of the
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spread between bl ocks and barrels.

In the title there it says that you have the
spread between the bl ocks and barrels beyond the $0.03 per
pound. |'mwondering if you could just take us through
this calculation and | et us know what you have factored in
her e.

A. So in the first colum we have the average nonthly
price for barrels, just a sinple average for the nonth and
t he average for blocks. And that spread is $0.08. W
made 65 mllion pounds of cheese priced off the barrel
market. That's the nunber of producers that we had. The
di fference between that $0.08 and then three tinmes the
nunber of pounds of cheese that we make cane up to
$3 million divided by the total nunber of producer pounds.

Q Okay. So in this exanple that you are wal ki ng
t hrough in 2017, it resulted in a negative $0.43 per
hundr edwei ght ?

A That is correct.

Q Ckay. And then you did that for each of the years
that you have listed here. And it |ooks |ike you have
year to date, in 2023 -- and | say year to date, but you
have through April of 2023; is that right?

A. Correct. That's when | put this informtion
t oget her, that was the nost current information | had.

Q Ckay. And so since 2017, it's an $0.84 per

hundr edwei ght negative nunber; is that fair?

A That is correct.
Q And -- and if you |l ook at these nunbers prior to
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2017, what did you see?

A. Hi storically, it was within that $0.03 range.
There were a few years that were slightly higher and a few
years that were slightly |ower but no significant inpact.

Q Ckay. And what is it that you believe is
contributing to the market changing so nuch in 2017 that's
driving this volatility that you have descri bed?

A. | think there are several factors, not one single
factor, that are leading to the wi dening of this gap.

One is how the product is sold on the CVE. W
have seen dramatic vol unme increase in the CME since 2017.
We have al so seen a change in the cheese being sold. The
specifications that were outlined earlier do not include a
mlk test on the cheese or the ability of the cheese to
function, which is why our cheese production in our plants
is sold out because it is a very consistent function,
whereas the cheese sold primarily on the exchange is
unknown to the end purchaser of what kind of cheese that
will be and how it will process in their m Xx.

In addition, the cost of transportation fromthat
cheese -- as all cheese on the exchange, on the CME, the
transportation allowance is huge. And that also factors
into the price discovery.

Historically, I -- 1 -- 1 can only say anecdotally
because | don't have data for this, but | do believe it to
be accurate -- the vast majority of cheese sold on the
cheese exchange cones from unregul ated Western markets

that has a high cost of transportation to get back to the
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processing plants that are primarily located in the
M dwest .

In addition, we have seen difficulties in the
mar ket on new arbitrage products that are created, and
that creates | ess opportunity for producers of barre
cheese and processors to mtigate their risk versus other
types of basically cheddar bl ock cheese.

Al those | think are leading to a significant
change. |It's not just one factor, it's several factors.

Q And do you anticipate that those itens could
settle down in the future in a way that woul d nake barrels
| ess volatile and nake the current pricing fornula a nore
vi abl e option going forward into the future?

A. | don't. | actually see it getting nore volatile
in the future. One aspect of processed cheese making is,
is the base cheese needs to be under 30 days of age to get
t he proper body of it.

So last year we saw a rise, sonewhat -- a nore
normal cy in the market where barrel cheese was hi gher
because fresh cheese was short. Cheese can be stored, but
i n maki ng processed cheese, it is -- they need a certain
requi renment, depending on what they nake, needs to be --
have a firm body, neani ng under 30 days.

When that happens, then the market is short, and
therefore barrels nove up. They certainly may have ot her
products in the mx. Certainly they use 640s, bl ocks.
Mozzarella is used. Everything is used in processed

cheese.
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Q Ckay. | want to turn now, you have sone testinony
about sonme efforts that you undertook to expl ore whet her
barrels could just be reweighted in the formula
calculations to just have it be better reflected in the
cheese pri ces.

And can you just tell me alittle bit nore about
what process you went through to nmake that eval uation and
then ultimately what your concl usion was?

A. Wel |, when you -- when you use the USDA nunbers,
it varies every year. So what weight do you put on barrel
cheese? | used a point in tinme of 2020 because that's
when | pulled the nunbers to reviewit. |'ve been
reviewing this for many years because, obviously, it's a
huge financial inpact to our producers.

And it -- it has the fundanental problem of
legitimzing barrel cheese as a synthetic substitute for

40- pound bl ock cheese. And unless the nmarket renoves that

barrier, it will still continue to suffer |ow prices and
| ess income to producers. So all it does is legitimzes
two conponent -- two product cal culation for a conponent

price, where none of the other conponent prices has that
aspect to it.
Q Ckay. So in your opinion, can barrels be
rewei ghted in a way that can take out sone of that effect
that would allow it, though, to be brought with what you
woul d believe to be nore of an orderly market condition?
A No, it will actually legitimze a slight flawin
the Federal M|k Marketing Order system
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Q And - -

A. At the end of the day, the industry -- excuse ne.
And at the end of the day, the industry needs to price
cheese protein off of one source, just like all the other
commodi ties. And when that is achieved, then we can
have -- every other cheese product -- or every other dairy
product has one nmarket that they price off of, and then we
can establish whether that's a good price or a bad price.
Wth this volatility, it alnost nmakes it inpossible to
continue the way it is.

Q Are you concerned that by renoving the vol une of
barrels out of the cheese pricing, that sonehow the
statistical sanpling of the pool is too small?

A. | woul d contend that having a statistical sanple
Wi th erroneous nunbers in it actually gives us a fal se
readi ng on where the market is going. By having accurate,
even though they are smaller nunbers, gives a better
reading to the industry of where it should be going.

Q And | think that you agreed with the cal cul ation
as well that we heard from M. Hanson, in that the
i ndustry has -- or the industry, when | say the industry,
|"mreferring to dairy farners, dairy producers -- that
they have as a result of the volatility since 2017 | ost
approximately 2 billion pounds in their cheese prices; is
that right?

A $2 billion. Billion dollars.

Q Dd | say "pounds"?

A. Yes, you did.
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Q |"'msorry. M head noves faster than ny nouth
Let me say it again.

| think you agreed with M. Hanson that dairy

farmers have | ost approximately $2 billion since 2017; is
that right?
A In only the areas where the Federal M| k Marketing

Order is pooling that mlk.

Q Ckay. And so the mlk that's not being pool ed,
there can be additional |osses as well?

A That is correct.

Q Ckay. And we don't have a way to cal cul ate those
nunbers, do we?

A. Not to ny know edge, no.

Q Ckay. And so if -- if dairy farners have | ost
$2 billion, who is it that would be benefitting fromthat
| 0ss?

A. The sinpl est answer is, and probably the nost

direct one is, those using the block cheese to price their
product off of have gained significantly in the last six
years, because they have been underpaying for their cheese
protein value, and because Class IIl is used to calculate
Cass I, dass | value has been underreported or undersold
in the market pl ace.

Q Ckay. So if I'munderstanding you correctly, you

are saying that that woul d be anybody who is buying

Cass | or Class I117?
A Correct.
Q Thank you, M. Bauer. That's all | have right
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2023

NOW.
M5. HANCOCK:  Your Honor, we would submt
M. Bauer for cross-exam nation.
THE COURT: Cross-exam nation?
CROSS- EXAM NATI ON
BY MR ENG.I SH:

Q Chip English for the M1k Innovation G oup.

So I"'mgoing to start where you just ended.
Federal Orders establish a m nimumregul ated price,
correct?

A. They attenpt to, yes.

Q Ckay. I n what way do they not succeed if they
attenpt to?

A. Because if it was really establishing a m ni num
price in Federal M|k regul ated areas, we would not have
this problem by having barrel cheese included in the
formula. They are significantly di sadvantaged by using

the formula as howit is created.

changed over tinme, that 500-pound barrels no | onger
represent a synthetic 40-pound bl ock.
Q So you are tal king about representation. [|'m

tal ki ng about, this still is a mninmumprice, correct?

Q What you are saying is you don't |ike the m nimm

price but -- right?
A That's incorrect.
Q Vel --
A. | "' m saying that USDA' s nunbers matter in how they

are cal cul ated and how the industry has been affected has
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A. | f you pool the mlk, there's a m ninum price.
Q Thank you.
And Federal Orders are, first, not a support price

mechani sm correct?

A That's correct.

Q And second, they do intend for the market to be
able to operate above the mni mum price, correct?

A That is their intent.

Q Ckay. Are you saying as to Cass | that the
mar ket price is sonehow not valid?

A. |"msaying it is underreported in how the fornul a
is used in the Federal MIk Marketing O der.

Q Does that nean that the market price for C ass

i s underval ued?

A. In the last six years, | would say that is a fair
st at ement .
Q Ckay. So you think that market prices and m ni num

prices are the sanme?

A. | would not say that.

Q Ckay. Well, so let ne go back to your statenent.

In the first paragraph, you say you have a federal

cheese plant, and you discuss a little bit what you are
making. | don't actually see that you say. Are you
El | sworth, maki ng 500- pound barrels that are reported to
NDPSR?

A Yes.

Q Ckay. You then state that the original concept to

i ncl ude the 500-pound barrel cheddar cheese price series
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inthe Class IlIl price calculation was to get nore input
tonnage for use in estimting the nost accurate pricing of
cheese sales in the market.

Do you have a citation for that statenent?

A | do not.

Q Isn't it nore correct to say that the purpose of
i ncl udi ng 500- pound barrel cheese was because it is one of
t he market-clearing products for cheese?

A No.

Q You di sagree that that's what USDA said in Federa
Order Refornf

A. | do. The reason why | go further on that is
because in our task force, we discuss this at |ength, and
when we get to other proponents, and it is com ng up
| ater, on Make Al lowance, the Make All owance i s supposedly
on a 40-pound bl ock price, and then the synthetic $0.03
di fference for conversion. So everything tends to lead to
that it was intended for a 40-pound bl ock cheddar cheese
price, that was the intended m ni mum pricing nmechani smfor
Cass Il protein.

Q And do you understand that in Federal Order
Reform they were trying to establish a replacenent for
the basic formula price?

A Correct.

Q And they were trying to be, quote, as close as
possi ble to be revenue neutral between the old BFP and the
new Class IIl and IV price, correct?

A Correct.
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Q Do you know had they excluded barrels back in
Federal Order Reform whether that woul d have then

i ncreased the level of the new BFP -- I'msorry -- the new
Class Il price relative to the basic fornula price?
A | don't have know edge of that.

Q You and others have testified that no other
conponent has this setup of two conmodities, right?

A Correct.

Q Ckay. So what other product that's nonfat dry
mlk that has a standard of identity could have been
i ncl uded?

A | have no i dea.

Q What ot her product for whey coul d have been
i ncl uded?

A. | have no i dea.

Q So you have this statenent that the long-termfix
is to price off of a single block market. By continuing
with the two markets of bl ocks and barrels, the industry
has no reason to change to price off one narket.

What -- first of all, the chick Chicago Mercantile
Exchange has a barrel price, correct?

A Correct.

Q What i nfluence of the Federal Orders is there on
t he Chicago Mercantile Exchange if it does drop barrels,
as you propose, to discontinue a CVE barrel price?

A First of all, that statenent is incorrect.

There -- there is no influence on the CVE. They are a

total ly i ndependent group.
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Q That's ny point, actually. Thank you
But the point is it is independent, and so we
shoul d fully expect Chicago Mercantil e Exchange to
continue to have a barrel market, correct?

A They coul d have a nozzarella market. They could
have a 640 market. It is entirely up to them

Q Well, if they have a barrel market, isn't the case
that even if you elimnate barrels, you are still going to
have two mar ket s?

A They could or could not. Al | knowis that this
Is the only conponent val ue, and the root cause of the
spread between the two is that it's included in the
Federal M|k Marketing Order calculation for Cass |11
pr ot ein.

Q But you don't know --

A The industry has failed to -- to -- to recogni ze
or ook at this industry or cone to consensus in how they
should fix it.

Q So you -- on page 3 and 4, you di scuss your Vview
of the Agricultural Marketing Agreenent Act.

You are not a | awyer, correct, sir?

A That's correct.

Q And so you have quoted fromthe declaration in the
m ddl e of Reference 2.

You woul dn't know whether there's a rule that the
speci fic governs over the general, would you?

A | woul d not.

Q Ckay. \What consideration in preparing your
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statenent, including the declaration, did you give to the
fact that there is a specific provision in
Section 608c(15) with respect to prices set for mlk?

A None.

Q So now | want to explore at the bottom of page 4
and sone ot her pages where you tal k about the inpacts on
El | sworth.

And you tal k about the $0.84 per hundredwei ght
being | ess noney to Ell sworth producers, correct?

A Correct.

Q That's their pay price in their mlk check
correct?

A. It is the lack of pay in their paycheck.

Q Okay. The lack of pay in their paycheck

But you own a plant that produces barrel cheese,

correct?
A Correct.
Q And as a result of this price disparity you are

tal ki ng about, the cooperative for accounting purposes for
t he Federal Order has a | ower accounting on that barre
cheese, correct?

A " mnot -- can you explain the question, please?

Q Al right.

Are you pool ed on the Federal Order?

A. For many nont hs, we do.

Q Ckay. So for those nonths that you do, can you --
you get a pool draw. That pool draw is based upon a

cal cul ation that includes your barrel cheese volune at the
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Federal Order barrel cheese -- I'msorry -- at the
Class Ill price, which includes barrel cheese, correct?
A | don't believe that's an accurate statenent.

Q Wul d you agree that to the extent you draw from
t he pool, that amount that you draw is influenced by what
your handl er obligation is?

A. | still would disagree with that statenent because

handl er obligation is different than what we're talking

about .
Q Well, | agree. So you are tal king about what the
producer gets paid. |'mtalking about what the

cooperative does within the Federal Order. Gkay? That's
a distinction. You agree that's different, right?

A. It depends on what your -- what your definition of
what the cooperative does.

Q For -- so there are nonths in which Ellswrth is a
regul ated pool handl er under the order, correct?

A Correct.

Q Ckay. For those nmonths in which Ellswrth is a
regul ated pool handler, you file with the Market
Adm ni strator a pool report, correct?

A Correct.

Q And that pool report reflects the pounds of mlk
processed as a handler, correct?

A If it's pooled pounds, then we will -- we can
depool or pool, correct.

Q Ckay. To the extent those are pool ed pounds,

t hose pounds are then nultiplied by the classified prices,
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correct?

A The conponents are, correct.

Q Yes, the conponents are.

And then that establishes what a m ni nrum handl er
obligation is to the pool, correct?

A Not to the pool. To the producer.

Q Ckay. To the producer

And because you are getting a pool draw, you get
noney fromthe pool, correct?

A Correct.

Q Ckay. And that |evel of a pool draw wi |l be
hi gher than it otherwi se would have been if barrels are
i ncluded in the survey price, correct?

A | ncorrect.

Q Way is that incorrect?

A. Because barrels will lTower the Cass Il price,
thus lowering the value of the pooled -- the dollars that
are avail able to be pool ed.

Q Ckay. Does it not reduce your handl er cal cul ation

in calculating the pool ?

A No.
Q So let's take a sinple exanple. Under the current
Class Ill price, let's assune the value of your mlk for

the pool is $1 mllion. kay?

A Ckay.

Q Now, let's assune for the exanple that barrels are
dropped, and the obligation instead would be $1, 100, 000.

Because now the Class IIl price has gone up, correct?
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A. My obligation to the pool would not -- ny
obligation to the m nimum price would go up, ny obligation
to the pool would not.

Q Ckay. Okay. Your obligation for the m ni mum

price goes up. Does that not nean that the | evel of your

pool draw will go down?
A | ncorrect.
Q | guess what |'mgetting at is, don't your dairy

farmers have two streans of incone, one is their mlKk
price check and two is the fact they are owners of the
pl ant, correct?

A | ncorrect.

Q They are not owners of the plant?

A. You had a two-part question. The first part was
i ncorrect.
Q |"msorry. Wat was the -- what was wong with

the first part? They are dairy farners, and they get
checks, correct, as dairy farners for selling their mlk?

A That is correct.

Q And the $0.84 you are referring to is the $0.84
| ess that they are getting in their mlk check for the
value of the mlk, correct?

A. For the value of the products that they get for
their mlKk.

| interpreted your question to assune, because
that's how you interpreted it, that the value of their
mlk was comng fromthe pool, and that is not correct.

Q Is the $0.84 their farmgate price that you are
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referring to? The loss of $0.84, is that in your farm
gate?

A Yes.

Q Okay. So it doesn't include, the $0.84 does not
include the profitability or | osses on the assets that
t hey own, correct?

A Correct.

Q So on page 5, you say that processed cheese's nmain
custoners are restaurants and fast-food outl ets.

You agree that's a market for -- for producer

mlk, correct?

A. It is a narket, correct.

Q And are you saying that if we adopt Nationa
M I k's proposal, which you support, that restaurants and
fast-food outlets will be willing to pay nore for barrel
cheese because you are going to change the market pricing

mechani snf?

A. | have never known anyone to be willing to pay
nor e.
Q So doesn't that nean that manufacturers of barre

cheese will continue to have to sell at the market price,

but sonehow they wll be forced to price off the block in
your Vi ew?
A. Currently, we have no -- the systemwas set up

that the raw material was equal to what the approximte
val ue we could get for the mlk. So up until 2017, there
was a pretty good correlation. That correlation went

haywire. W need to reset the industry to price protein
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of f of one price.

Q Well, isn't part of what's gone haywire in 2017
and afterwards the fact that we have inadequate
Make Al | owances?

A It could be one of the factors.

Q So | want to go back to what |I was just asking
about, but now | want to turn to page 6.

You reference the fact -- you have the statenent,
that the value of cheese used in the cal cul ati on goes from
$1.88 to $1.95. That's if we nake a change -- that is
basically if we can make a change recogni zing that barre
cheese is only 17% of the market, correct?

A Correct.

Q Okay. And then you say, "This will raise the
Class Il price, but it will make it harder for producers
with mlk going to barrel plants to get paid that value."

A. Correct. To get paid equal to the value of the
Class Ill. If the industry doesn't change, we won't have
barrel plants in Federal Order systens.

Q Isn't it just the opposite, if you try to
overval ue barrels, it wll make it harder for producers
with mlk going to barrel plants to get paid that val ue?
Isn't that what your statenent is?

A. They will go out of business. They are going out
of business. W have |less barrel plants than we've ever
had, the pure quantity in the Federal Order system

Q In the Federal Order system But in the country,

there is capacity being built, correct?
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A. In barrels? Not that |'m aware of.

Q You didn't hear testinony earlier this week about

A. On barrel --

Q Yes.
A On barrel plants being built, I amnot aware of
any barrel plants that are being built. |'mnore aware of

plants that are going out of business than being built.

Q Well -- well, if they are going out of business,
even though they all egedly have this advantage, because
their price is being included in the survey, won't
adoption of your proposal nake it worse?

A. W assune they have an advantage, so | don't agree
with the prem se of the question.

Q If their price is lowering the Class IIl price,
doesn't that nmean, in your argunment, that if you change
it, they have to account to the pool for a higher price,
and their | osses would be greater?

A. O they depool. The reality is, is when you get
nmoney in froma sale, as a co-op, you only have so much
noney you can pay out, period, and you either pool the
mlk or you don't pool the mlk. It is an entirely
di fferent question.

The probl em becones is that there's $2 billion
that dairy farnmers are not receiving because of the split
bet ween bl ocks and barrels.

Q Co-ops have the right to reblend, correct?

A. Correct. And depool .
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Q A nonent ago you said that barrel plants wll have

the option to depool.
| s the purpose of the proposal to get barrel
pl ants not to pool ?

A That isn't what | said.

Q | want to turn to Table 3 and Table 4 and see if
can connect the dots, or not.

Tabl e 3, your calculation is from 2020, correct?

A Correct.

Q Is the calculation that carries over to Table 4
based upon Table 3?

A Correct.

Q So you are using 2020, correct?

A Correct.

Q Do you think 2020 is an appropriate year to use
for conparisons given all the things that happened in
2020, including the USDA Food Box Progranf

A. Certainly.

MR. ENGLISH: | have no further questions.
THE COURT: Further cross?
CRCSS- EXAM NATI ON
BY MR M LTNER

Q Good norning. M nane is Ryan MItner. |
represent Select M|k Producers.

A Good norni ng.

Q Good norning, M. Bauer

| think 1"d like to start with just some questions

sonewhat related to where M. English finished up. If --
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I f you're manufacturing barrel cheese, you are -- at the
end of the day you have two products to sell, right? You
have got the cheese, and you have the whey com ng off
that, correct?

A Correct.

Q And so let's assune that this barrel manufacturer
is buying all their mlk at the Class IIl price. And
let's further assune that they are selling their whey
streamat a price that lines up with the announced whey
price under the federal system (Okay?

A. Ckay.

Q | f that cheese plant then sells their barrels at
the NDPSR price, that plant pretty well nakes noney,
right?

A Maybe. M experience in operations, there's nore
to it than just the price, because it has a lot of ability
on how well you process, your efficiencies of operation,
nost inportantly, the anount of capital you have invested
in that plant in order to produce bel ow t he
Make Al | owance.

Q Okay. If your -- if that plant's Make Al |l owance
lines up with the federal fornmula presunptions, in that
exanple | laid out, would that plant at |east break even,

do you think?

A. It depends.
Q Ckay.
A. The basis differs between bl ocks and barrels.

Wul d make the assunption highly unlikely that they would
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make noney.

Q |f that plant were able to sell its whey for nore
than the Federal Order assunes it receives, would that
then allow that plant to sell its cheese at a | ower price
and still maintain profitability?

A | f those assunptions were correct, that is true,

t hey coul d.

Q For Ellsworth, what do you all do with the whey
that cones off of your barrel production?

A. W are a sweet whey drying plant that reports our
nunbers, plus we have condensed whey that we sell as well.

Q Ckay. In Ellsworth's experience, is the whey that
cones off of a barrel plant nore val uable than the whey

t hat cones off of a block plant?

A. If I can expand upon your question a little bit, |
would say it's at par to the market. |If it's colored,
it's below -- it has a negative basis to the market.

So in our particular case, because we sell sweet
dry whey, we are at parity with the market for the price.
| f we had col ored whey and had to do sone further
processing to it, it is unacceptable to many custoners
and, therefore, would be sold at a discount.

Q The sweet whey you produce, is it sold as a dry
whey or a 34 -- or what products do you sell?

A. It's a dried whey. It neets the standard
definition for one of the commodity pricing conponents.
Pl us sone condensed whey.

Q As far as the dry whey portion of your facility,
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do you have the capabilities to produce a nore
concentrated whey product |ike a WPI or a WPC80?

A. No. | nmean, technically, sure, you put equipmrent
in, you could. But as we are set up, no.

Q You don't have that equi pnent today?

A Not in that plant.

Q Ckay. Are those products, WPC80 and WPI, are
t hose hi gher value products than a sinple dry whey?

A. They are. But they al so have a hi gher conversion
cost, and, again, they have variability within the nmarket.

Q Earlier you referred to unregulated plants in the
Western part of the country that were producing barrels.

Do you have know edge of about what those plants
do with their -- their whey?

A. Not firsthand know edge, just general industry
di scussi ons.

Q What is that -- what is the understandi ng that you
do have about their whey?

A. Many of the plants out west | ook to find further
value in their byproducts, and one of those is whey. And
they -- in the industry press, etcetera, etcetera, they
find unique and creative ways to add value to those
byproducts. But exactly what they do with themis only
what | have read in industry trade journals.

Q In those journals or otherw se in discussions, has
there -- have you seen or are you aware of any suggestions
that those plants, in fact, view their whey products as

their primary output and the cheese as a secondary output?
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A. As | read the articles, | would interpret that to
be correct.

Q And so if there's an incentive to produce barre
cheese because of the whey that's comng off of it, would

that affect the supply and demand cal cul ati on for barrel

cheese?
A. It certainly would.
Q I n your experience have you observed those types

of effects in the market?

A. | have, because nost of the cheese comng onto the
exchange has been from Western plants, where they are not
required or not pooling mlk or have the opportunity to
pool mlk and are not subject to Class Il mninmm
pricing.

Q And so is the reality that you have a product,
barrel cheese, that's 5 -- | think 5% of the cheese
produced fromyour statenent; is that -- did | interpret
that correctly?

A. Based on the nunbers that | have from USDA, yes.

Q Ckay. So a product that's 5% of the cheese
produced, and it has a 56% i npact on establishing the

protein price, but a chunk of that fifty- -- a chunk of
that 9% is -- is produced primarily to manufacture anot her
product; is that -- is that the reality?

A. | don't know if | agree totally with the

per cent ages because | haven't cal cul ated them but the
premise | believe is correct.

Q And if you agree with that prem se, and you have
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al so -- does that further establish that the barrel is not
a synthetic substitute for the 40-pound bl ock?

A. Absol ut el y.

Q And it also then helps to explain sone of the
price divergence that has occurred in the last five years
or so?

A. | think it is a contributing factor. | can't tell
you how nmuch it is. | nean, there's a lot of factors in
the dairy industry that accunulate to one point. But | do
beli eve that may have sone i npact.

Q Does Ell sworth sell any of its cheese on the CMVE?

A We have sol d sone bl ock cheese on the CME and --
and directly. Because in the industry, you can sell
product to a broker, and then that broker can sell it on
the CME. So sonetines you can sell a product and don't

know where it goes.

Q Who woul d be the reason for Ellsworth to sel
directly on the CWE?
A. Addi tional product that we have no sale for, no

di rect sale.
Q Most -- can | infer fromthat that nost of your
sales are contracted sales for a specified period of tine?
A That is correct.

And if | may further clarify, the only product
that we have sold on the CME is #2 yell ow cheddar cheese,
not barrel cheese.

Q Nevert hel ess, do you follow or track the barre

mar ket on the CME as part of your regular job
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responsibilities?

A. Every single day, at 11:30 Central tine.

Q Good. | think we'll be in lunch then -- no,
actually, we won't. We'Ill be back in here, so set a
rem nder.

A Internal clock. | don't need a rem nder.

Q Very good.
| was sonmewhat unclear with sone of the question
and answer you had with M. English about the CME barrel

mar ket .

2023

If the barrels are taken out of the price fornul as

here, that doesn't -- that doesn't make the CME nar ket
vani sh, does it?

A. It does not. There's no control over the CMVE
mar ket to add standards, change transportation, or to
noderni ze their process. There's no nechanismfor the
dairy industry to do that. Dairy farners to do that, |

shoul d say.

Q | nmean, if -- if USDA were to decide tonorrow that

we were only going to survey 40-pound bl ocks through the

NDPSR, the next day there's still going to be a 500-pound

barrel price announcenent at the CVE, and there will still

be offers and bids and trades, right?

A. There could be. Most |ikely.

Q So those -- so -- and -- and you agree that the
barrel market is the only market that uses that as a
reference price?

A. To nmy know edge, correct. That is correct.

TALTY COURT REPORTERS, INC.
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Q And so --

A. There coul d be sonebody that's using it, but I
don't know who, other than barrel manufacturers and
processed cheese.

Q And | awers like to throw people into traps with

"only" and "never," so let ne rephrase that.

The vast nmjority, nearly all of the people using
the barrel price as a reference are barrel manufacturers
or people participating in the barrel market, correct?

A And processors of -- and processed cheese
processors, yes. They would be the ones primarily using
the vast majority of the barrel pricing nechani sm

Q And you don't see any reason why they would not be
able to do that, including your cooperative, if -- if

Proposal 3 is adopted?

A That's correct.
Q Yeah.
MR MLTNER | don't have anything else. Thank

you very much
THE COURT: Further cross aside from AVS?
You want -- who wants to go first?
CRCSS- EXAM NATI ON
BY DR CRYAN:
Q Good norning. Roger Cryan for the American Farm
Bur eau Federati on.
M. Bauer, | did -- | listened to your testinony.
| just want to make sure | understood you.

You do not nake 640- pound bl ocks?
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A That is correct.

Q Ckay.

DR. CRYAN. That's it. Thank you.
CRCSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods

Associ ati on.

|"d like to follow up on sonething you said
before, which is that processors of cheese -- start that
guestion again.

Processors of manufactured cheese may use the
bl ock price as a reference point; is that what you sai d?

A l"'mnot -- | -- | think | need a little nore
expl anati on of your question.

Q Vel |, you provided sone testinony or estinmates as
to how much cheese is priced off of the block price versus
the barrel price, correct?

A Correct.

Q And -- and you have al so stated that manufacturers
of processed cheese can use 500- pound bl ocks, but can use
ot her cheese as well, correct?

A | believe | would have said 500-pound barrels.
Processed cheese manufacturers can use 500-pound barrels
pl us ot her types.

Q M stake was nmy -- was mne, not yours. Thank you
for that correction.

A. Well, that was -- your first question was you used

three different terns to describe three different distinct
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processes.
Q Al right. So let's start again?
A. Ckay.
Q | " mtal king about people who nmake processed
cheese, correct?
A Correct.
Q And peopl e who nake processed cheese buy 500-pound
barrels to do so, correct?
A. In nmy opinion, primarily, yes, plus other cheese.
Q Ckay. Plus other cheese.
And when those process -- strike that. [|'ll start
agai n.
When those conpani es that are naking processed
cheese are buying sonething other than 500-pound barrels
to make that processed cheese, do they sonetines use the

barrel price to price what they will pay for that other

cheese?
A. It -- it could -- they could. It could be a fixed
price or it could be referenced to the block price. It

all depends on the situation.

Q But it can be referenced to the 500-pound barre
price too, correct?

A It coul d.

Q And it does sonetines, in your know edge?

A Correct.

Q Al right. So you have -- but you have not --
when you say things |ike only -- when you attenpt to

cal cul ate what percentage of total cheese pounds are
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priced using barrels, you haven't included one pound of
non- 500- pound barrel cheese, even though you know that in
maki ng processed cheese sone people do price what they are
payi ng for the cheese that's not 500-pound barrels but is
going into that processed cheese; is that fair?

A. No, it's not, because the calculation is using the

nunbers that the USDA would use in order to calculate a

Class Il protein price.
Q Yes. But --
A. And so the Class IIl protein price is currently

based off of two itens: The 40-pound bl ock and the -- and
t he 500- pound barrels.

Q And you -- but you have projected fromthe
producti on of barrel cheese what percentage of total
cheese is priced off of blocks versus barrels, correct?

A | have.

Q And in doing so, the only cheese you have
allocated to that which is priced off of 500-pound barrels
is the 500-pound barrels itself, correct?

A Correct.

Q And you have acknow edged that, in fact, there is
an extra billion pounds of cheese that goes into processed
cheese that is not 500-pound barrel cheese, correct?

A Correct.

Q And you have acknow edged in ny earlier
guestioning that sone proportion of that extra cheese is
actually priced off of barrels, correct?

A It could be.
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Q And is there other pricing that is out there in
t he market pl ace that doesn't use bl ocks or barrels but
uses an amal gamati on of bl ocks and barrels for purposes of
setting the price that the buyer is going to pay?

A The only other significant cheese quantity -- and
| don't believe it is all that significant anynore -- is
to my know edge swi ss cheese is based off of the prior
Class Ill pricing fromthe previous two nonths, which
woul d thus include a snmall proportion of the barrel cheese
pricing in there.

Q But | -- but | take it -- in everything you are
descri bing, you are describing the terns of private sale
agreenents between the manufacturers of the cheese and the

buyers who are using that cheese to nake processed cheese,

correct?

A That woul d be correct.

Q You don't have access to those private agreenents,
correct?

A. That is correct. And that's why when | use the
nunmber for calculation, | only use the nunbers that were
avail abl e fromthe USDA

Q Yeah. But you use themto try to tell us what
per cent age of 500-pound barrels was being used to set
cheese pricing. That's what you are doing, isn't it?

A. That is incorrect. | was using that nunber to use
what the -- if it was used, to use a percentage of the
mar ket of barrels.

Q So let me just ask a few questions that go to the
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sort of basics of -- of Federal Order pricing.
You do agree that the intent of the Federal Order
systemis to set the mninmumprice, correct?

A On reqgul ated m |k, yes.

Q Yes.

And that is the mlk going to make cheese, anong
ot her things, correct?

A. No. Because m |k going to cheese does not need to
be regulated. M Ik going to the Federal Order needs to be
regul at ed.

Q Well, to the extent that a plant is participating
in the Federal Order system and is maki ng cheese, then
they are paying a regulated m ni num price?

A. That is not correct, because you can depool
partially of your m |k depending on what order you are in.

Q | f you have chosen to participate and you are
allowed -- if you -- well, in sone parts of the country
you essentially have to participate, right, because the
restrictions on depooling are severe?

A |"'mnot an expert on that, but | would assune that
that's correct.

Q Ckay. In sone parts of the country, in fact, the
pool ing requirenments are not strict, and you can cone in
or out, as you choose, if you are a Cass Ill plant,
correct?

A Correct.

Q Ckay. So let's -- and, obviously, in the rea

worl d, part of the benefit of pooling is that, to the
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extent that there is a higher ass | price and dependi ng
upon how rmuch of the utilization is going to Cass |, by
participating in the pool, you get to share -- you get to
share in the noney comng fromthose plants, those C ass |
plants into the pool, correct?

A Correct.

Q | nean, that is the principal incentive to pool
correct?
A Correct.

Q Ckay. So let's just address the situation where
the -- where we have a Class |IIl barrel plant that's
participating either because it has to or participating
because the econom cs nmake sense for it to because it gets
to have a draw fromthe pool based upon the higher O ass |

price. Ckay?

A Ckay.
Q And, i ndeed, those are the scenari os under which a
Class Ill plant will participate, correct, either because

they as a practical matter have to because of pooling
requi renments or because the draw they get out of the
Class | proceeds nmakes it econom cally advantageous to
participate, correct?

A Correct.

Q Ckay. And when they just -- it's just -- when
t hey depool, it would typically be because they happen to
be in atime period when Cass IlIl price is higher than
the price that would include the Class | price, and so

they are better off not to be in the pool econonically,
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correct?
A Correct.
Q Ckay. So just to orient ourselves.

So let's assune that we're in a scenario where the
mar ket price for barrel cheese is $2 a pound. Ckay?
A Ckay.
Q I"mjust -- |I'mnmaking up a nunber. Don't chide

me if it is unrealistic.

A | would love it to be $2, by the way. That woul d
be great.
Q Yeah. |'mdoing that for sinplicity sake. ay?

And let's assune that the Make Al l owance is $0.25
a pound, correct?

A Correct.

Q And we're going to have a | ot of discussion |ater
as to what the Make Al l owance ought to be, but, you know,
$0.25 | think is pretty close to what National MIk is
proposing, so |'mjust using that because it's a sort of
round nunber.

A. Easy math is good, especially when you are on the
st and.

Q And easy math is good when you are asking
guestions too, | assure you.

So under that scenario, then, basically, what the
Federal Order system does is make you, as a manufacturer,
turn over the extra $1.75, which is the $2 m nus the
$0. 25, the $1.75 gets -- you have to pay that into the

pool, correct?
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| recognize it's obviously translated into a --

A. It really doesn't get paid into the pool.

Q Ckay.

A. It -- it gets paid to the producer, because --
because on a Cass IlIl plant, we -- we have mlk

avail able, so we have our own Class | silo. So it really

does not get paid into the pool.

Q Let's just take a scenario where the

manuf acturer -- in fact, it's not a co-op at all. It is

just a freestandi ng cheese plant. Ckay?

So in that scenario, that plant essentially pays

2023

$1.75 to the -- for the mlk it's receiving; is that fair?

A. It would -- yeah, in sinplistic terns, because you

have to consider the butterfat and the ot her solids which

go into the calculation to get that. Assunm ng they got

$1.75, that would translate into sone equi val ency. And

for sinple sakes, you divide it by 10.1 based on the yield

factor, and that's what you get. It is certainly a |ot
nore conplicated in conponent pricing because then it
depends on what protein | evel you get, what butterfat,

etcetera, etcetera --

Q And I --

A. -- in the yield.

Q But you do understand the Federal Order systemto
know that -- with greater precision perhaps than ny

sinplistic, sinplified hypothetical would provide, the

concept is that that plant is, under the scenario | have

set up, entitled to hold on to the $0.25 that represents
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2023

the Make Al |l owance, and the rest is required to be paid to

farmers for the mlk, correct?

A Correct.
Q Ckay. So let's assune that we are in a nonth
where | have described to you what -- the market price for

barrels is $2. Let's assune in that sane nonth the market

price for block cheese is $2.10, correct?
A Correct.

Q And, in fact, you have argued that that spread is

a realistic spread sonetines, correct?
A Correct.
Q And, i ndeed, under that scenario, the anpunt of
mlk that has -- strike that.
Under that scenario, the anount that the

manuf acturer has to pay its farners, if the price were

bei ng set for fornula purposes based solely upon the bl ock

price, the price that the nmanufacturer woul d have to pay
its farnmers is $1.85, correct?

A. My math woul d be different than that.

Q Well, we're talking -- you want to -- okay. So --

A If | can take your sanme exanple. |If the block
market is 2.10 and the barrel market is $2, and so the --
and usi ng an approxi mately 50/50 wei ght, that would give
an average value for sinplistic purposes of $2.05 --

Q Ckay.

A. -- less the $0.25 Make Al l owance, woul d give
$1.80, that woul d supposedly need to go back to the

farmer.
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Q Ckay.
A. There's many other calculations that need to go in
there, but for our discussion purposes, | would say the

nunber is $1.80.

Q Ckay. And I'Il actually -- okay. [|'ll accept
t hat .

So under the current scenari o, because we're
bl endi ng under the current regul ations the barrel price
and the bl ock price 50/50, we actually in the real world
start with $2.05, subtracting the 25% Make Al l owance, and
the pay obligation is $1.80 for the barrel plant, correct?

A Correct.

Q Ckay. But your conplaint is that you think that
the block price over tine is lower -- is -- start that
questi on agai n.

Your view is that over tinme the block price is, or
at | east has been in recent years, higher than the barre
price, correct?

A. It has extrene variability toit. But overall,
bl ock prices have consistently been out of their
hi storical norm higher than barrel prices in the |[ast six
years.

Q Ckay. And so you are proposing a scenario as
Proposal 3, in which in every nonth where the barrel price
exceeds the block price, that a block manufacturer is not
able to cover its cost of manufacture because it's being
required to pay for its mlk as if the amount it is

receiving for its cheese is the block price when, in fact,
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what it's receiving is |less, correct?

A. I ncorrect. Because your cal cul ation uses the
t heoretical theory of blending. No matter what, whether
it's a private or a cooperative, they have al ways gotten

1.75 for that cheese, always. Just because the narket

point. |It's going to change whether they pool or depool

their mlk. Overall, the industries would be healthier

synthetic call for the 40-pound bl ock.
Q Wll, I'mtal king about what the m ni mum pay

t hrough that and you agreed with nme that the obligation
for the cheese conpany is under the scenari o where the
mar ket price for barrels --

A The only --

The fornmul a averages them treats the market price at

the pay obligation of that scenario is $1.80, right?

A But the reality is, is they only got $1.75.

Q The processor only gets $1.75?

A. Absol ut el y.

Q In terms of what the processor has to pay?

A. What the processor has to pay is irrespective of

what the Federal Order is. The processor only received

That's all they have avail able to pay for mlKk.

nmoved, it's not going to change what producers get at any

and better without the barrel market being included as a

Q -- is $2, and the market price for blocks is 2.10.

$2. 05, subtracts the $0.25 Make Al l owance, and therefore,

$1.75 for the -- the $2 less the .25 equival ency. Period.

obligation is by the cheese conpany, and | thought we went
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Q Exactly. That's the problem isn't it, that they
only -- that they --

A You are correct.
Q -- that they --
A They are underval uing barrels inappropriately. So

you are correct.

Q No, they are -- you are requiring the barre
manuf acturer to pay, under this scenario, a dollar --
wel |, under your scenario where the price would now be
$2.10, right, because we're going to use the barrels as
the reference price solely, correct?

A Correct.

Q Okay. So we've got $2.10 as the reference price,
$0.25 as the -- as the Make Al owance. And so the pay
obligation for a block plant under that scenario is $1. 85,
correct?

A. Not under a block plant. Under a barrel plant if
t hey choose to pool.

Q Yes. And -- and --

A Yeah.

Q Sure. And if they choose to pool --

A But -- but the --

Q | f they choose to pool, they are paying $1.85 for
their mlk, nmeaning they only have $0.15 |l eft over to
cover their cost of manufacture, even though their cost to
manuf acture is actually $0.25. |Isn't that just the very
si npl e expl anati on of how t he system works?

A. You -- you are wong because the barrel
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manuf acturer only got $1.75. The only noney that
exchanged their hands was $1.75, assum ng a $0.25
Make Al | owance.

Q They are payi ng noney, they are not getting noney,
right?

A The -- the problem-- if you had dollar bills in
front of you, if you are selling barrel cheese and you
make a mllion dollars on it, okay, and assune it is a
mllion dollars, your Make Allowance is $250,000. Ckay?
You only have $750,000 to pay for that mlKk.

The other question is, it's never going to change.
It's always going to be that 750. Wat's going to change
i s whether they pool or not pool within the Federal O der
system It doesn't change -- until the industry changes
to price off of protein, off of one protein price, the
barrel manufacturer continues to not gain any value. They
are continuously behind, and the producers don't gain any
val ue on the barrel manufacturers.

Q Aren't they better off by a nickel under the
current scenario --

A Absol utely not.

Q The m ninmum -- you are saying the m nimum price
obl i gati on has not gone up by a nickel ?

A. No, it actually -- it has no inpact to the
producer price, at all.

Q "' mnot asking to the producer price. |'m asking
what the manufacturer has to pay.

A. | am not concerned about the processor. [|'m
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concer ned about what producers nake.

Q Al right. Wll, I"'m-- 1 may -- maybe the --

A. There's $2 billion that processors have gotten
fromproducers that -- in the last six years.

Q But -- and if you change that, block manufacturers
are going to be paid a price -- strike that.

The obligation of block manufacturers will go up

to -- so that the anbunt it has to pay exceeds what it
needs to pay that and cover its costs. 1Isn't that just

t he basics of the Federal Order systenf
A. Currently, barrel manufacturers, because the
cheese has been included, have been subsi di zi ng cheese
that's been priced off of the block market, as it goes
onto the Federal Order system to the tune of $2 billion.
Q Isn't -- when the -- when the block price --
strike that.
When the barrel price is |ower than the bl ock
price -- strike that.
Do you agree that bl ocks provide a nmarket-clearing
function today?
A One of many products, correct.
Q Wll, it's a 1.2 billion pound contributor to
t hat, correct?
A You said bl ocks, and so --
Q If | said "blocks," once again, you have corrected
my m stake, which | appreciate.
A I|"mlistening very closely.

Q And | do not -- | do not question that whatsoever
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500- pound barrels provide a market-cl earing
function, part of the tine?

A. They are a part of the market that hel ps clear, as
many ot her products do as well.

Q Ckay. Now, you, on the first page of your
testinony here in Exhibit 119, say that the 500-pound
barrel cheese price incorporated adjustnents to get to a
synt hetic 40-pound bl ock cheddar cheese pri ce.

Do you see that?

A Yes.
Q The word "synthetic" is yours, | take it?
A. | actually have been talking to others and used

that as a term

Q Just -- do you know whether that termwas used by
USDA when, in fact, it adopted order reformin 2000?

A | could not confirmthat.

Q Were you -- were you personally involved in the

order reformeffort back in 1998?

A No.
Q O 1997, | think it even started?
A. No.

Q Ckay. Have you -- have you gone back and read the
USDA deci si on adopting the new reforned program the
April -- 1 think it is April 4, 1999, or maybe it is
April 2, 1999, decision?
A No.
Q And don't quote ne on the date. It is
approxi mately right.
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| mean, do you know whether, in fact, that
decision in ternms of reconciling 500-pound barrels and
40- pound bl ocks was focused entirely on the difference in
the cost of manufacture which it attributed entirely to
packagi ng costs?

A | -- | cannot speak in one direction or another.
| rely on the information Dr. Peter Vitaliano provided.

Q | mean, there is a $0.03 adjustnent between the
two in the current order, correct?

A Correct.

Q Do you know whet her that $0.03 was descri bed by
USDA as entirely based upon differences in packaging costs
and nothing to do with differences in prices for selling
the two products?

A. | have no know edge one way or the other.

MR. ROSENBAUM |If | could have one m nute, your
Honor .

Your Honor, if | could have an indul genment. | am
havi ng a nmechani cal problemon information | need for ny
| ast -- ny next question, and we've been going for a
while. Could we take our break, and then | can cone back
and ask --

THE COURT: Yes, | think so.

Ten mnutes. Let's conme back at five of.

MR. ROSENBAUM  Thank you, your Honor.

(Wher eupon, a break was taken.)
THE COURT: Let's cone to order. Back on the

record.
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BY MR ROSENBAUM

Q On page 2 of your witten statenent, which is here
in Exhibit 119, you state that -- in the second paragraph,
and |'"mjust going to quote part of the sentence:

"500- pound barrel cheddar cheese is singularly focused on

process

cheese, a market driven by a few processors and

pur chasers. "

Do you see that?

A Yes.

Q So I"'mgoing to |ist sone conpani es and ask you
whet her or not they are, in fact, processors of 500-pound
barrels. Ckay?

A. "1l do ny best.

Q Ckay. Ellsworth Cooperative Creanery?

A. That one, | do know, yes.

Q Ckay. AMPI ?

A Yes.

Q Which is Associated M| k Producers, correct?

A Correct.

Q First District Association?

A Yes.

Q d anbi a Foods?

A Unknown.

Q You don't know?

A. | believe they do, but | don't know for a
certainty. | believe that they have the ability to switch

in and out of the nmarket.

Q

Agr opur ?
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A. | do believe they have the ability to produce
sone.

Q G eenwood M| k Products?

A They actually have converted their plant as of

Septenber 1st to a butter manufacturing plant.

Q H | mar Cheese?

A. | believe they have the ability.

Q Ckay. Lactalis?

A. | believe they have the ability.

Q Land O Lakes?

A Yes.

Q W sconsi n Whey Products?

A. W sconsi n Whey Protein Specialties, yes.

Q Ckay. And when you say "they have the ability,"
whi ch you have said for sone of these plants, do you know
that, in fact, they use that ability and do actually nake
500- pound barrel s?

A. On occasion. They are not always readily
avai | abl e on the market.

Q So |"mcounting ten conpanies -- no, you --
correct that. One of themyou took off my list. So |'m
counti ng ni ne conpani es that nmake barrels, 500-pound
barrels, either sone of the tine or all of the tine,
correct?

A Correct.

Q Now, on page 5, | know M. English asked you a
little bit about this, but you described the retail narket

for processed cheese, which is the product that is nost
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commonly made from 500-pound barrels, correct?

A Correct.

Q And you indicated that a certain percentage went
to the retail market, and the remai nder, which is the
bul k, goes to food service, correct?

A Correct.

Q Is -- is -- are you suggesting that that is
sonehow a less legitimate aspect of the commercial market
for cheese that should be discounted by USDA for sone
reason?

A No.

MR. ROSENBAUM That's all | have.
THE COURT: Further cross? Oher than AMS?
Seei ng none, AMNS.
CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good nor ni ng.
Good nor ni ng.
How are you today?
Alittle nervous, to be honest.
It is alnost over. Thanks for testifying today.

Thank you.

o >0 > O »

|"mgoing to try to work through this |ogically.
And I'mgoing to start with a really easy question because
| have never seen this termused before, and so | got to
ask.

What is cheese in horns?

A. It's a different shape. Horn cheese is -- you see
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it inthe delis. And they cone in either four-, five- or

six-inch dianeter, and they are generally around 21 inches

or | onger.
Q | never knew that was called horns.
A A horn.

That is a good, easy question. Keep them com ng.
| like where this is going.

Q | have to go hone and use that sonewhere in ny --
on ny weekend.

Ckay. A fewtinmes in your testinony you used the
phrase 500-pound ungraded USDA barrel cheddar cheese. And
| don't -- | think reportable barrels under NDPSR have to
be at | east Wsconsin State graded or at |east neet USDA
extra grade standards. So I'mjust trying to understand
why you put ungraded in there. Does just that nean they
don't actually have to be graded?

A That is correct.
Q Ckay.
A. And when you | ook into the standards on 500-pound

barrels, it is very unique on how they word the USDA extra

grade. It's very |l oose on standards.

Q Ckay.

A. And just so you know, further, there's only two
plants that |'maware of that neets the USDA -- the

W sconsin branded on barrels anynore because there's only
two of us left.
Q Ckay. On page 2, you tal k about, you know -- and

your whole testinony is tal king about the long-termfix to
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what you all, Ellsworth and National M|k, considers a
di sorderly marketing condition is to price protein off a
singl e bl ock market.

Does that nean you wouldn't want to see 640s added
to the survey, or wll there be sonebody testifying in
regard to any ot her proposals we have before us on addi ng
addi tional commodities?

A My -- ny position is we should have one product
that prices cheese protein in Cass IIl. Adding anything
else will add confusion. How well intended it will be, it
w Il add confusion further, 10, 15, 25 years later |ike we
are today.

Q Ckay. And at the bottom of page 2 you tal k about
how prices have been different since 2017. And | know
Ms. Hancock asked you sone -- a question about trying to
pi ece out the reasons for that change, and |I'm not sure |
caught all of those.

| think | heard one, there's a change in the type
of cheese being sold on the CME in which you tal ked about
was just the functionality, that people buying cheese on
the CME don't necessarily know howit will function in
there when they use it?

A. Correct. Which goes back to ny earlier statenent
on the exhibit that was presented on cheese being sold on
the -- you know, extra grade barrels, that that standard
is so wide, the advancenent in cheese-naki ng technol ogy
has all owed cheese to be processed differently and qui cker

in different settings. So we have a really robust dairy
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I ndustry that can be quite creative, but because of the
CME standards that doesn't necessarily equate to the sane
product that Ellsworth would nmake or others in the Upper
M dwest, equal to the sane cheeses being sold on the
cheese exchange.

Q Ckay. And then another reason you tal ked about
was the transportation allowance in the CVE, or CME
prices?

A Yes, which is a little bit out of the realmof the
Federal M Ik Marketing Order, but it does have an
inplication to pricing, in that when you see the trucking
cost fromout west, i.e., I'll just say ldaho, to
W sconsi n where the cheese processi ng has been, the cost
of transportation has steadily gone up, but the change or
t he all owances within the CVE have not changed, | think,
since they were established. But | don't know for sure,
but it's considerably a long tine. So in our task force
group we have had many di scussions on how that creates an
i mbal ance on the cheese market to the actual sale of the
cheese.

Q So what you sell it for on the market isn't
ultimately what you get?

A. Well, it becones an advantage to buy it off the
CME because of they have the delivery point in Geen Bay,
W sconsi n.

Q Right. So if you have to ship it sonewhere el se,
it wll cost you?

A Yeah.
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Q Yeah.

You nentioned sonething about risk, and | didn't
gquite get that one.

A. So what's interesting is, is many financial
products have been devel oped since the conponent pricing
has been installed. Every single conponent value, with
t he exception of barrel, has a counterability to lay off
risk. There is a dry whey futures market. There is now a
bl ock market after several years of only having al
cheese. There is a butter market. But barrels are --
have -- do not have a futures market. That adds extra
basis risk to producers and, by extension, processors,
because we are an extension of the producer.

Q Okay. And then the last reason | m ssed,

sonet hi ng about how the CME product is sold but -- does
that ring a bell? | mght have m sheard.

A | think that's with the -- the standard of the
cheese.

Q Ckay.

A It's a combination of the other ones as we have

t al ked about earlier.
Q Ckay. And then you further talk about, since
t hese changes we just discussed, the difference in prices
have led to disorderly marketing of mlk in cheese
processing areas of the Federal Orders wth barrel cheese
manuf act uri ng.
Can you expand on that? Are you neani ng, you

know, up where you are in Wsconsin, specific to Federal
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Order areas with this processing?

A. Well, the previous list, nost of those barrel
plants are in the Upper -- in Oder 30, and those that
were also on the list were in -- the vast majority of them
were on unregul ated areas. | don't know about the

California plants.

So it puts our producers at a distinct
di sadvant age because we only get so many dollars in that
we can pay our producers. W don't have the ability to
create a | oss because it is their -- it's all their noney.
And if we're not getting that value fromthe marketpl ace,
they are getting | ess value than what the C ass ||
m ni nrum price would be, so we either depool or pay less to
our producers.

Q Ckay. And in conparison to what barrel
manuf acturers can do in an unregulated, if they are not
regul at ed?

A. | f they are not regul ated, they can pay whatever
they want. So when our farners conpare to prices when
people are pricing their product off of a bl ock narket,

t hey have the ability or there's sone residual val ue based
on how they buy their product.

Q And so the discrepancy between how t hese
producers -- different sets of producers are paid is what
you woul d consi der disorderly?

A Correct.

Q Ckay. And you -- well, | want to nove to Table 3

on the table -- Table 1 on page 3, excuse ne.
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And you went through this, and | think | caught
nmost of it, but | would like to just reviewit one nore
time.

A. Tabl e 3.
Q Tabl e 1, excuse ne, on page 3.

So if you could just go through that one nore tine
to make sure we're clear on what each col um represents.

A. So the first one is the average nonthly barrel.

Then the average nonthly --

Q | s that the NDPSR price?

A No. CME

Q Ckay.

A. Li kewi se for block. So the -- obviously the

spread is the math.

Q Uh- huh.

A. The nunber of pounds of cheese that we nmade that
were attributed to the barrel market. Next one would be

our producer pounds.

Q In that cheese?
A No. Qur producer pounds. Because not all our
cheese goes into Cass IIl. The inpact would be greater.

But we do sell mlk to other processors fromtine to tine.
Q So this is all of Ellsworth?
A. Al'l of Ellsworth producer pounds. Not cheese --
not pounds allocated to cheese. Al producer pounds.
Q Ckay.
A. And then the math is basically the spread. And

then the $0.03 tines the pounds of cheese produced gets
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the value that was lost. And then that negative mllion
dollars is divided by the producer pounds.

Q | think | just got lost. So --

A. The $3 million is divided across all producers,
all producer mlKk.

Q Ckay. And the producer pounds is in mllions as
wel | ?

A Correct.

Q And that's not just pool ed pounds, that's al
pounds?

A. That's all pounds.

Q So in summary, this table, you have cal cul ated
that the spread has resulted in receiving $0.84 | ess per
hundr edwei ght on average since 20177

A Through the nonth of April. It varies every
month. But that is correct.

Q But on average in 2017 through April of 2023 --

A It's --

Q -- that's been the inpact?

A Correct.

Q O having barrels on the -- in the price fornul as?

A As having the spread. It is not the inpact to
having it in there. |It's the spread.

Q Ckay. Ckay.

On -- at the bottomof page 3, in the mddle --
well, in the mddle of that paragraph. And |I'l|l quote:
"Wth the inclusion of barrel cheese within the Cass II
pricing formula, this results in having two separate
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products price the sane protein value that is being used
to effectively negate the intent of Federal Orders. The
i ndustry has changed, and an adjusted barrel price is no
| onger a good substitute for pricing block cheese."
When you tal k about "the industry has changed," is

that what you -- are you tal ki ng about what we

di scussed - -
A Yes.
Q -- on the 2017 changes?
A Correct.
Q And | think in your testinony you tal ked about why

t he bl ocks and barrels are not substitutes.
So woul d you no | onger consider barrel cheese a

comodi ty cheese?

A. It would -- it would still be a commpdity cheese,
i ke many ot her cheeses are coomodity. | would al so
consider bulk swiss a conmopdity or even, you know, | oaves
of nozzarella as a block -- as a comodity product. It
just so happens that they have a nmarket on the CME that
t hey have a reference to.

Q And is it your intention that -- or it's your
opi ni on, though, that barrels are no | onger a
mar ket - cl eari ng product? That's not where the mlKk
necessarily goes as a |last resort?

A. | actually take offense at that a little bit, I'm
sorry, because there was earlier testinony that bl ocks are
not hi ng nore than a market-cl earing product, and |

di sagree with that. W sell out our production ahead of
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time, which would therefore indicate that it's not
mar ket - cl eari ng.

My contention is, is that trying to find a
Class Ill protein price using the block as -- and then --
price, and then adding a calculated value to add nore
barrels to get to the block price is no |onger
appropriate. The industry standard, in ny opinion, should
be bl ock cheddar cheese, and that should be used to price
protein | evels.

Q Ckay. At the top of page 5, and this is on the
section -- well, you discuss the $0.84 again, and at the
end of that paragraph that's on the top of page 5, you
say, "Long termthe lack of return will nake barrel cheese
producti on econom cally obsolete" in Federal Orders.

Can you expl ain what you nean by that?

A. We're going to go out of business. W're bl eeding
red ink.

Q Because you are paying a Class -- is it because
you are paying a Class |IIl price that's higher than what
you get in the market?

A More sinmply, mlk will find its highest val ue use,
and if we can't conpete with other manufacturers that can
pay nore, our mlk supply will |eave, and therefore, we
won't be able to produce product. O we'll have to
convert our plants to sonething else. W have seen a
dramatic reduction in the nunber of barrel cheese plants.
|.e., just earlier discussed, G eenwod just converted

their plant froma barrel plant to a Class IV plant. And
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| believe we'll see nore of that. Not to Class |V, just
conversion of plants, or they will go out of business.
Q Ri ght. Ckay.

In that page in the mddle, you say, "According to
the USDA in 2020, 2.399 billion pounds of processed cheese
was produced. "

We are unable to verify that nunber. \Were did

t hat number cone fronf

A. It's a USDA website where you go through and you
l[ist it. It is unique in that you have to | ook for
processed cheese. It also includes processed cheese,

cheese spread, and cheese food.

Q Ckay.

A. It -- it is in there. You guys got the nunbers.
But it's -- you got to | ook beyond natural cheese.
Because what's interesting is that 2.39 billion, if we can
round it to 2.4 billion, is not included in the total
cheese production. | had to verify those nunbers tw ce.
Because we produce 13 billion pounds of cheese, and, oh,
by the way, we do 2.4 billion pounds of processed cheese.
They are not totaled in there, they are separate.

Q Ckay. |'msure ny data people back here w il
figure that all out for us.

A. It is interesting because you have to |l ook for it.

It's not part of natural cheese production.

Q Ri ght.
A. It isits -- its own category.
Q Right. | agree with that. W were just | ooking
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for that nunber and weren't able to find it. But |I'msure
they are going to go back and | ook based on this
conversation?
And then you al so tal k about the dairy farners of
W sconsin estinmate that retail processed cheese sales in
2020 are 165.1 mllion pounds.
Do you know how they cane up with that estinate?

A. | e-mailed them asked their data departnent to
tell nme how nuch retail cheese sales there were in
processed cheese, and they gave ne the | ast three years.
And so | wanted to conpare that to where we -- so | had
the sane year reference. But, no, | do not know.

Q But that's supposed to be a U S. -- an all-US.
esti mat e?

A. "' mnot sure where they got their estinmate from

Q Ckay. | wanted you to wal k us through again
Tables 3 and 4, at the top -- and 5, | guess, because |
t hink you used those tables to get to Table 5 to cone to
your $0.90. | just wanted you to wal k us through how
t hose work together and how you did the math.

A So in Table 3, | used the reference to Table 1, |
used the average barrel price of 1.72 and the average
bl ock price of $2. So that's where those nunbers cone
forward in Table 3.

Q From Tabl e 17

A From Tabl e 1.

Q Ckay.

A. And then | used the nunbers from Table 2 to get

TALTY COURT REPORTERS, INC. 1843
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

the next percentages. And then | obviously nmultiplied
those out. And then | cane up with the estinmated average
of that percentage based on the value that we had, so --

then | cane up with a percentage of what they were to

equal that |ast nunber of $0.29, so -- does that nmke
sense?

Q  No.

A Ckay. So 75 --

Q | got you to the $0.75.

A Ckay.

Q Ckay.

A. So -- and then take the estimted average of 17%

which is again referenced in Table 2.

Q Ckay.

A. And then tinmes that should equal 29. | don't have
a calculator to --

Q kay. So it is $0.75 times your 17%to equa
$0. 29?

A Correct.

Q Ckay.

A And then the next line would do the sane.

Q And that's per pound?

A Correct.

Q Okay. So you added $0.29 to $1.66 to get the
1.95?

A Correct.

Q What is the 1.95 supposed to represent?

A. So if we used the weighted average of barrels, we
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woul d have the calculated protein price for Cass Ill, use
a different nunber. W are currently using the sinplistic
table -- because it is nore conplicated than this -- using
t hat sane percentages, the sinple calculation was in the
year 2020, we used $1.88 to base protein for Class Il]

|f we adjust that to the anount of cheese that was
produced for barrels in the anbunt that is estimted to be
used or priced off of blocks, we would conme up with a
different nunber. It would actually be higher. If we
used no weighting, we would conme up with a $2 price, but
by weighting it, we come up with $1.95.

Q So what you are saying, if you weighted it, the
Class Ill price would be higher, but you are advocating
not weighting it --

(Court Reporter clarification.)
BY MS. TAYLOR

Q So am | understanding this correctly, if we
rewei ghted it according to the weight you are assum ng
under here, you would end up at, in your sinple exanple,
$1. 957

A Correct.

Q You are advocating not weighting it at all and
just using blocks, and you would end up with $2?

A Correct.

Q Ckay. So -- okay.

And then what's Table 4 show us?

A It's ny sinple way to cone up with what the
Class Ill price would be. | used the price of cheese,
TALTY COURT REPORTERS, INC. 1845

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

which is bringing that nunber forward, 37.5 cents for whey
and butter, because they inpact how you cal cul ate

Class Ill. So the top section uses the existing sinple
formula to conme up with what mlk costs would be. Wen
you run through those fornulas | ess the Make Al |l owance,
you cone up with 17.8139 per hundredweight. | take the
sane formula and run it through with a different cheese
price going out to four decimals, and | cone up with

18. 7168, which is exactly what you woul d expect, that if

you use a higher cheese price, you will cone up with a

hi gher Cass Il price.
Q Wiere did the $1.86 conme fronf
A. | believe that was the actual average. And if |

| ook back, it should probably have been $1. 88.

Q Ckay. So under your sinple calculation -- hold on
a second.
Sorry. kay. | have sone | ess weedy questions
for you.
A Good.

Q Sorry. This is our only opportunity to ask
guestions on the math, or else we get back and think we
have no i dea what we should be | ooking at.

A. It is alittle nerve-racking. |It's like, oh, ny
God, | mssed $0.02 there.

Q No probl enf?

So you -- Ellsworth produces barrels.
And did | hear they al so produce blocks? D d |

hear that correctly?
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A Yes.

Q Ckay. So can you share with us any neasures you
have taken or how El |l sworth as a cooperative has -- what
you have been -- what you have done to remain financially

vi abl e due to the spread between bl ocks and barrel s?

A. Well, first and forenost, we just built a brand
new plant that will make bl ocks. It does nmake bl ocks.
It's a pretty significant investnment for the Ellsworth
Cooperative Creanery to do that. W have diversified into
ot her val ue-added segnments, and we al so purchased a
processed cheese plant. So we have totally diversified --
in the 15 years that | have been there, we noved from
strictly barrels and -- and sweet dried whey to nultiple
di fferent products.

| believe -- | did a presentation for ny nenbers
the other day. | think we went from approxi mately 15
SKUs, standard stock keeping units, to over 380.

Q Ckay. So | realize that your testinony here has

been nostly about wearing your producer hat for ElIlsworth,

not necessarily your manufacturing handl er hat for

El | swort h.
A. It's hard to wear both.
Q It is.

But a questionis, if a barrel plant today can't
pay the Class IIl price because blocks are init and it is
hi gher than what they get out of the market, how w ||
renmoving the barrel survey inprove its abilities to pay

Class II17?
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A. Because the industry is |l ocked in the concept that
that's what we have. Wen we deal with the industry, and
| have for many years, different task forces brought
t oget her, no one can nove off the concept that barre
price is used in the Cass IlIl fornula, so therefore, it
shoul d be included in how we price and process ot her
products.

As | said in ny testinony, | fully recognize that
there will be a transfer period. But this is the only
commodity price that has two separate units to price, and
t hat has caused di sruption in how plants process and nove

and have the ability to pay producers.

Q So --
A It will not be an overnight thing to fix the
i ndustry.

Q So eventually, then, what |'m hearing, you think
the industry will evolve, barrels will be priced plus or
m nus of f of bl ocks --

A Yes.

Q -- and eventually people will figure it out, and

t hen perhaps expect that that barrel cheese m ght not be

pool ed?

A. What was the |last part?

Q | nean, what would be the incentive to pool?

A Pool or pull?

Q Pool. I'mfrom Maryland. They say | have an
accent, even though | don't hear it. M nieces wll be

finding this funny that you asked nme this question.
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A. The question on whether to pool mlk in the Upper
Order 30 where nost barrel plants exist is not rel ated
to -- solely related to whether they nake bl ocks or
barrels. There are other factors. And | greatly
appreci ate the USDA Federal M Ik Marketing Order putting
on an estimate of what the pool is. That will determ ne
whet her we pool or not. There are so nany other factors
determ ning whether that mlk will be pooled. Wat | am
nost concerned about is the $2 billion that have not been
di stri buted producers because of the cal cul ation that has
been in effect for 25 years.

Q And so then it's not necessary the pool draw that
makes a big part of your decision-nmaking on whether to

pool that mlk or not? There's a bunch of other factors?

A There are many factors, correct.
Q Ckay. If | can ask another question in regards to
your producers. | think in the beginning of your

statenment you said, you have 220 nenber-owners?

A Correct.

Q Can you tal k about your nenbership, about the size
and --

A | was waiting for that question, because | know
you're trying to distinguish what the size is.

Q Yes.

A. And out of the 220 nenbers -- since | wote this,
we're down to about 216, so we have lost a few nenbers --
| have cal cul ated that four farnms woul d exceed the --

woul d be on the large farmcategory. So approxinately the
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ot her 200 farnms woul d be considered small farns.

Q Ckay. And do you know a little bit about -- if
your nenbers utilize risk managenent tool s?

A They use all kinds of risk managenent tools. And
one of the distinct problens with the risk managenent
tools as they are today is they cannot protect their basis
because of the difference between blocks and barrels. So
why they think they are perfectly hedged and have al
their -- their incone relatively secure, the basis changes
make it very difficult for themto secure adequate or
estimated revenue because of that |arge swing in blocks
and barrels. That basis is huge for our producers.

Q Ckay. One last question, | think on the |ast
page. You tal k about how -- you nention -- oh, there's a
sentence that reads: "Having a single market provides the
needed tools to processors and producers alike."

Coul d you expand on what the needed tools are you
are tal king about there?

A. Well, | have already started discussion with nmany
of ny custoners, and what's a uni que aspect of going to a
single protein price market is they have the tools in the
futures market to know what they are going to pay for
processed cheese should the industry or -- start noving
towards having protein priced off of a single conponent.

So we have others that ask us, hey, can you give

ne a fixed price for X, Y, or Z whether it is barre

cheese, cheese curds -- | forgot to nention cheese curds,
by the way, we do a | ot of cheese curds -- | don't have
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the ability to protect that because there's not a
reasonabl e way to protect where that range is going to

conme in between blocks and barrels, with any degree of

certainty.
Q Ckay. Thank you
M5. TAYLOR | think that's it from AMS. Thank
you.

THE COURT: Yes, M. Rosenbaum
CRGOSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods
Associ ati on.

| want to follow up with sonme of AMS s questions
about your table. So if you could |ook at page 6 for ne,
pl ease.

So in Table 2, you have information wth a heading
called -- or | should say a row called "NDPSR Bl ocks," and
you show t hat as 44% of the NDPSR

Do you see that?

A Yes.

Q And then you have the next row bei ng "NDPSR
Barrels," and you show that as being 56%

Do you see that?

A | do.

Q Ckay. Now, in the -- in Table 3, you have a row
called barrels, a row called bl ocks, and a colum call ed
percent NDPSR, but the nunbers there are the reverse of
t he nunbers in Table 2.
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And ny question is, is that just an error in the

table, or is that -- or is -- and if not an error, can you
expl ai n?
A. It's an error | made. It should be reversed. |

apol ogi ze for that.
Q Ckay. And in the next colum in Table 3 is called
"NDPSR, " and you have 0. 75.
Is that -- is that dollars --
A Yes.
Q -- that's $0.75?
And then for blocks it is $1.12, correct?
A Correct.
Q And then you have the next row is called spread.
And this -- you know, the sinple math indicates to ne,
wi th maybe a slight rounding, that the spread is addi ng
the entry for barrels and the entry for blocks, which is
not at | east in ny conmmon understandi ng what spread woul d
normally be, which normally a spread is the difference
bet ween two t hings.

So can you tell ne, is that an error, or if not,
can you explain what it is you nean when you use the word
"spread" in this context?

A. Well, there's actually two parts to that.

The first one is just the difference, you know, $2

versus $1.72 is $0.28.
Q Ri ght.
A And then the next columm, it should be the total.
Q So you nean $1.88 should be called the total and
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not the spread?

A Correct.

Q And in that context, what does $1.88 represent to
you?

A. It would be representing the approxi mate val ue of
t he cheese value to be used to calculate Cass I
pr ot ei n.

Q Ckay. And the fact that you -- you accidentally
flipped those nunbers, the 44% and 56% in Table 3, |
guess ny question is, does that nean that the nunbers in
your columm "NDPSR' are incorrect?

A You are correct. | would have to recal cul ate
t hat .

Q kay. So the nunmber -- so the nunber for
barrels -- let nme be nore specific. Start that question
agai n.

In the rowin Table 3 called "Barrels,” wth the
colum "NDPSR, " that should be whatever the result is of
1.72, or $1.72 -- I'mgoing to have to start that again.
| messed that up

In Table 3 in the row "Barrels,” if we want to
figure out what nunber should be in the colum "NDPSR " we
should multiply $1.72 times 56% correct?

A Correct.

Q And simlarly, in the row for "Bl ocks," in order
to figure out what should appear in the colum "NDPSR, " we
should multiply $2 tines 44% correct?

A Correct.
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Q And -- and then in the row that's called "Spread,"
you have indicated that the figure in the first colum,
whi ch indicates $0.28, that -- that would remain the sane,
correct?

A The first nunber tinmes 17.

Q |"msorry, | asked you a question while you were
doi ng nat h.

A. Yeah, |'mjust doubl e checki ng.

Q | think | asked you a question that's different
than the math you were doing, so let ne just -- so | nean,
if you're going to provide corrected nunbers for that
"NDPSR' col umm, then why don't you go ahead and do that.

A. | had it all perfectly cal cul at ed.

The first colum should be .53. Be 1.72 tinmes 56%
equals .53. $2 tinmes 44% woul d be . 88.

Q All right. | think there's sonmething wong there
because you -- you're nmultiplying barrels now by a hi gher
percentage, and yet you are comng up with a | ower nunber.
| think it's got to becone a higher nunber.

$1.72 tinmes 56% |It's got to be higher than
$0.75, just doing the math in ny head.

A You are correct, .9632.
Q |"msorry, | didn't catch that.
A. . 9632.

Q Ckay. So the nunber that appears in the row for
"Barrel s" under "NDPSR' should be -- I'msorry, just say
it one nore tine.

A . 9632.
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Q .96. So that's 96.32 cents?

A Correct.

Q And then four blocks, what should the nunber be in
t he "NDPSR' col um?

A . 88. . 8800.

Q Ckay. Al right. And then does that -- that
seens -- SOrry.

A. That actually w dens the spread.

Q What is -- well --

A So | came up with a total of 1.8432.

Q Yeah. Ckay. It is lower. It is not -- it is
| ower . It's 1.84 rather than 1.88, correct?
A That is correct.

Q Okay. But spread in this context, that's not the
di fference between the two, it is -- between barrels and
bl ocks, that's adding them together, correct?

A Correct.

Q And so as you said already, the termreally isn't
spread, it's total for that, correct?

A Correct.

Q Okay. Now, you have -- and the next colum is
called "Esti mated Average," where you have 0.17 for
barrels and 0.83 for bl ocks.

And ny initial question is, do -- do any of the
corrections of the errors that we have been di scussing for

the last few m nutes affect those nunbers?

A It doesn't appear so, no.
Q And then you have an average, which is your |ast
TALTY COURT REPORTERS, INC. 1855

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS Sept ember 01,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG
colum, which currently is $0.29 for barrels, $1.66 for
bl ocks, and a spread of $1.95.
First of all, is the term"total"” nore correct
than "spread” in that context?
A Correct.
Q And then second, does correcting the errors that
we have corrected affect those nunbers?
A It -- it does slightly.
Q Ckay. Can you give us what the correct nunbers
woul d be?
A Vell, the --
Q | don't know how you cal cul ated t hose nunbers, so

| can't take you through a cal cul ation.
A. So -- if you could repeat the question.

Q I"mjust trying to see -- given the fact that we

know that you flipped the 44% and 56% the barrels should

2023

have been 56% the bl ocks should have been 44% |I'mtrying

to figure out now that we know that error and you have
expl ai ned how that -- correcting that error, what the
nunmber should be in the "NDPSR' col um, |'m asking you
whet her you can provide ne corrected nunbers for the
"“Aver age" col um.

A. The average on that columm would still be the
sane.

Q That's -- okay.

So it would still be the $0.29 for barrels, the

$1.66 for blocks, and the total -- and the total, as you

said, which is nore accurate than spread, would still be
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$1. 957

A Correct.

Q That's all 1've got -- oh, no, sorry, that's not
all | have.

So do these things affect Table 4?

A They do slightly.

Q Al right. And so -- so the price would -- that
appears in Table 4, there's a rowcalled "Price," a
headi ng call ed "Cheese." You currently have $1.86 in that
for the nunber -- for the sale that reflects the price in

cheese.
And that would be now $1.84 rather than $1. 86
under your approach; is that right?
A Correct.
Q Okay. And that would affect -- so the net would

come down by $0.02; is that right, in the row called "Net"

under " Cheese"?

A. Appr oxi mat el y.

Q Ckay. The yield, | presune, does not change; is
that -- that's a -- that's just a yield -- cheese yield
nunber or sonet hi ng?

A Correct.

Q Ckay. And the hundredwei ght woul d change,
correct, because you are using a different net at that
point, right?

A Correct.

Q And what about the -- do the whey -- does the whey

colum or the butter colum get affected by these
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corrections?

A It does not.

Q And -- okay. And then there's a -- what | have
been asking you is questions relating to the information
under the heading in Table 4, "Should Val ue Based on
Selling Price."

And now |l et ne ask you, with respect to the second
heading in Table 4, "If based on only a percentage of

cheese the inpact,” do any of these nunbers get affected
by the corrections that you have nade?
A. They do not.
MR. ROSENBAUM That's all | have. Thank you.
THE COURT: M. Cryan
CRCSS- EXAM NATI ON
BY DR CRYAN
Q Good nor ni ng.
A. Good nor ni ng.
Q | "' m Roger Cryan for the Anerican Farm Bureau
Feder ati on.

Ms. Tayl or asked sonme wonderful questions, and |
have sone fol |l owup based on those questions and your
answers to those.

| appreciate your response and tal ki ng about these
cheeses of last resort, and I would like to ask you to
confirmthat it is always the intent of cheese nmakers to
run their plants full?

A Correct.

Q Because it is too expensive to maintain idle
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capacity because cheese capacity i s expensive?

A. There's full, and then there's super full, so --
Q Right. Right. But it is -- okay.
And | guess | also want to nention, | appreciate

that you are bringing cheese curds across the country,

even if they don't necessarily squeak by the tinme they get

to Washington, it is nice to have them

Al so, could you talk generally about -- since you

are speaking as a -- with your co-op hat on and you
br ought up depooling, and you brought up basis, could
you -- could you talk about the inpacts on your nenbers

and on the co-op of depooling and negative PPDs, such as

2023

the kind of chaos we had in 2020 and to a | esser degree in

ot her years?

A. Well, it is interesting as a manufacturing co-op,

| don't believe we're as affected as many ot hers that have

a high dass | utilization. In the Order 30 we have a
very low Class | utilization. So depooling becones a
necessary tool in order for survival of the co-op.

Q Ckay.

A So without it, it would be detrinental.

Q Ckay. Any other thoughts on that, the inpact on

farnmers?

A. Because we're an extension of farmers, our job is

to make sure we get as nmuch incone as we can for them

Q Ckay. And the negative PPDs, how does that affect

producers?

A. Wel |, obviously, it takes noney away fromthem
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but at the end of the day, the co-op gets whatever noney
in, less what it costs, all go back to the producer.

DR. CRYAN. Very good. Thank you very nuch.

THE COURT: Anything else before we get to
redirect? AM doesn't have any.

Re-cross after that, re-cross?

Very good, Ms. Hancock, your w tness.

M5. HANCOCK: Thank you, your Honor.

REDI RECT EXAM NATI ON
BY M5. HANCOCK:
Q And thank you, M. Bauer, for providing the

on-the-fly calculations. | appreciate that.

| just have a couple of followup questions | want
to -- to chat about.

Let's see. For the other cheeses that are used in
processed cheese we tal ked about, whether it's
mar ket -cl earing or not, I'mcurious to know that those
ot her cheeses -- not the barrel cheese, but the other
cheeses that M. English was talking with you about -- has
nost of that sold already prior to you having -- or you
being able to use that in your processed cheese?

A | would say the vast majority has al ready gone

t hrough one sale. So therefore, it would not be --
either, one, it is not the type of cheese that woul d be
reported to AMS or, in addition, it would be a flat sale
of sone sort. GCenerally there's sone pre-arranged, but
it -- it's really cheese that is off -- does not neet the

standards, as they would, to package it in one formor
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anot her.

Q Ckay. So if I'munderstanding that correctly, it
nmeans that if it's already been sold once, to the extent
that it was subject to a Federal Order price, it would
have already received that price the first tinme it was
sol d?

A. That is correct.

Q And so a secondary sale, do you have an
under st andi ng about whet her that woul d be subjected to the
Federal Order pricing?

A. Second order sales are not reported on AMS.

Q Ckay. This is just if sonebody can capture sone
addi ti onal value for this other cheese, they can have a
secondary resal e market?

A Correct.

Q And does that just get sold under whatever narket
prices are in effect at that tine?

A. It could be whatever market. It could be flat
price. It could be relative to the barrel price or it
could be relative to the bl ock price depending on the
manuf acturer and how they want to purchase it. So it is
an individual basis contract.

Q You were al so asked about how -- or | think, if |
understood it correctly, you were asked about whether this
proposal, is it really just an out -- a consequence of
i nadequat e Make Al |l owances.

Do you renenber that discussion?

A. | do.
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Q Wul d i nadequat e Make Al |l owances

di sproportionately inpact barrels versus bl ocks?
And maybe | can say it another way.

A. Yes, pl ease.

Q Yeah. |Is there any reason to believe that an
i nadequat e Make Al |l owance woul d be to blame for the spread
bet ween barrels and bl ocks?

A It would be -- it would be hard to draw that
conclusion that -- that the spread is solely caused by an
i nadequat e Make Al |l owance.

Q Ckay. And | think you -- you conceded that it
could be a factor in there, but even if you changed
Make Al l owances, in your opinion, would it remedy the
spread that we're seeing in the volatility -- or the
volatility of the spread between bl ock and barrel s?

A No, it would not.

Q Ckay. And you al so have now spent a good anount
of time tal king about Tables 2 and 3 and the fact that you
had gone through all that calculation we just did with
M. Rosenbaum

A Yes.

Q And you did receive a question about -- you know,
you used -- the exanple that you had there was based on
t he 2020 nunbers from Table 2, | believe; is that right?
From Tabl e 1.

A Correct.

Q And we know that Table 1 shows 2020 had a hi gher

i npact per hundredwei ght than sone of the other years; is
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that right?

A That's correct.

Q | f you used the calculation with the other
nunbers, do you still see the spread in the exanple that

you have perforned in Tables 3 and 4?

A For all years except 2022 where the spread

narrowed consi derably
Q kay. And in --
A. -- for half the year.
Q Excuse ne.

And in 2022, we see that that inpact is actually a

positive nunber in Table -- in Table 1; is that right?
A That is correct.
Q And then in 2023, it -- so far, at |east up unti

April of 2023, the spread was considerably | arger than

even what we saw in 2020; is that right?

A That's correct.
Q Ckay. Thank you, M. Bauer. | appreciate your
time.

M5. HANCOCK:  Your Honor, we would offer Exhibit
Nunber 119 into evidence.

THE COURT: Any objections?

Exhibit 119 is entered into the record.

(Thereafter, Exhibit Nunmber 119 was received

i nto evidence.)

THE COURT: You are dism ssed. Thank you. You
didn't seem nervous at all.

W were going to do lunch | think starting at
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11: 00 today. Let's go off the record.
(Wher eupon, a luncheon break was taken.)

---000- - -
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FRI DAY, SEPTEMBER 1, 2023 - - AFTERNOON SESSI ON

THE COURT: Let's go on the record. W' re back
fromlunch and off into the virtual world.

Wio wants to talk first? W wants to --

M5. TAYLOR: I'Ill go, Judge.

THE COURT: Gve a little introduction, | guess.

M5. TAYLOR: Thank you.

This is Erin Taylor fromAMS. W're going to
start our virtual dairy farnmer testinony via Zoom

So, Josh, thank you for being our guinea pig and
hel pi ng us nake this work. | don't think you will be able
to see us in the room we haven't figured out how to nake
that part work, but we can see you. So | will turn it
over to you to introduce yourself.

THE COURT: O did we have --

M5. TAYLOR: Onh, | think we have sonme exhibits to
go on the record. So we'll let M. English introduce
t hose.

MR, ENGLI SH: Good afternoon. This is Chip
English for the MIk Innovation G oup. And we
presubmtted this norning and have provi ded copies to USDA
and the participants of what is | abeled MG Exhibit 6,
which is the testinony of Josh, and M G Exhibit 7, which
is an attachment. And | would Iike to have them marked,
if possible, and then I'Il get out of the way.

THE COURT: Yeah. | don't have open ny list of
exhibits -- what's the next exhibit?

Ckay. Let's mark MG Exhibit 6, Exhibit 120 for
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identification in the record.
(Thereafter, Exhibit Nunmber 120 was narked
for identification.)
THE COURT: And Exhibit MG Exhibit 7,
Exhi bit 121.
(Thereafter, Exhibit Nunmber 121 was marked

for identification.)

MR. ENGLI SH:  Thank you, your Honor. And I'll sit
down.

THE COURT: GCkay. M. Tranel -- M. Hancock has
risen.

M5. HANCOCK: | didn't know if we were |abeling
all of themright now.

THE COURT: Okay. Well, I'll take all the help in

t he housekeeping that | can get.

Very well. M. Tranel, thanks for being with us,
and the floor is yours. You nmay proceed with your
statenment, testinony.

JOSH TRANEL,

Was exam ned and testified as follows:

THE WTNESS: Thank you.

And good afternoon, USDA Dairy Prograns.

First, | would like to take the time to thank al
of you for nmaking tinme for us dairy farnmers to give
testinmony to this very inportant issue. Additionally, |
understand | get the honor of being a little bit of a
guinea pig for this process, and | cannot express ny

gratitude enough for allowing all of us to virtually give
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wtness as it wasn't 20 mnutes ago | was still in the
barn feeding cattle.

My nane is Josh Tranel, and | operate an organic
dairy farmwith ny wife Kalyn, ny three first cousins and
their wives, and a few other children in G ant County near
Cuba Cty, Wsconsin. W also operate, in conjunction
with various other famly nenbers, operating another dairy
and custom hei fer operations.

As a famly, we manage 2500 organic acres and mlk
600 cows along with nmanagi ng as many as 1, 000 young stock
in a given year. W have a crossbred of Hol stein and
Jersey herds, but also practice beef on dairy to nmaxim ze
our opportunity in the conventional-fed cattle market.

Qur famly has been dairy farm ng since com ng
over to Anerica and our famly has transitioned to organic
dai ry production about 20 years ago. W have narketed
m | k through CROPP Cooperative for 20 years and enpl oy up
to 10 full-time people on our dairy, as well as offer many
part-time opportunities for extended famly nenbers. W
al so offer sone custom bailing and harvesting services to
| ocal farnmers in the area.

In 2020, | was appointed to the Wsconsin Farm
Servi ce Agency executive conmttee, and | currently amthe
comrittee chair. Oher famly nmenbers associated with
Tranel Fam |y Farns are extensively invested in the
community and agricultural industry. For exanple, we have
a famly nenber that serves in the Wsconsin State

Legi sl ature, where he chairs the Agriculture Commttee, a
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famly nmenber heavily involved wwth lowa State University
Ext ension, the Grant County Township board, the Organic
Meat Conpany Board of Directors, as well as a few of CROPP
Cooperative's other conmttees.

Additionally, | get the opportunity and the
pl easure to serve as one of seven el ected board nenbers
for CROPP Cooperative, which is nore commonly known by our
flagshi p brand O ganic Valley.

Qur cooperative is nmade up of over 1400 organic
dairy farnmers in over 32 states. The farner-owned
cooperative that makes organic dairy products across al
four FMMO cl asses as either branded products or as bul k
and ingredient offerings for commercial organic dairy
buyers.

That said, the majority of our business is
dedicated to fluid within Cass |I. The cooperative relies
on an extensive network of co-manufacturers to bottle for
us.

We continue to bring on new farns and are actively
i n procurenent node, with over 140 farns expected to join
t he cooperative over the course of the next three years.
We are the cooperative of small famly farners, and our
average herd size is 78 cows.

Wil e the organi c market has grown over the |ast
decade using -- over the | ast decade, existing USDA FMMO
pricing regul ati ons have placed an i nequitable burden on
our nmenbers of our cooperatives. Let ne describe alittle

nore of how we operate and the inpact this has.
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Qur pay price is determned annually by the Board
of Directors and the cooperative | eadership. It is set by
our expected performance in the narketplace and the
ability to manage inventories and supply. W strive for
an organi c product utilization of 98% of all of our mlk
received.

The co-op seeks to provide farners with a
predi ctable and fair pay price which does not fluctuate on
a nonthly basis outside of agreed-upon seasona
adj ustnents and typical quality prem uns.

Like nmost in the dairy industry, CROPP Cooperative
farnmers are paid on conponents for farmgate mlk. Wile
mont hly FMMO cl assified pricing gyrations do not inpact
the nonthly base price offered to farnmers, it for certain
does i npact our pay price decisions on an annual basis and
i npacts things such as our co-op's operations and cash
fl ow positions.

I n aggregate, this cooperative faces a
multi-mllion dollar draw each year with extrene
variability nonth to nonth, all of which is detached from
our actual business of sourcing, processing, and selling
organic fluid mlKk.

| strongly disagree with the USDA s decision to
accept -- to not accept what's in the scope of this
heari ng, Proposal 6, that woul d exenpt organic mlk from
pooling obligations if producers are paid above C ass |
prem uns.

The USDA's response to nyself and 174 ot her
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organic dairy farnmers on 11 -- urging inclusion of organic
exenption in the hearing proceedi ngs was insufficient and
we believe in error. | urge the USDA and Judge Str ot her
to reconsi der that decision.

The USDA Action Plan issued on June 1st stated,
"The USDA is providing the opportunity for invested
parties to submt additional proposals regarding potenti al
anmendnents to the current pricing provisions acceptable to
all FMMOs. "

It did not specify in that Action Plan that only
anmendnents directly inpacting uniform pricing fornulas
woul d be in scope, an assertion nade only once a hearing
was announced.

Even with that arbitrary narrow ng of scope, the
USDA cannot consider an assortnent of proposals that
increase Class | differentials, that nodify the C ass |
nover, and ultimately the spread between C ass | and
Class Ill, and sonehow assert that these will not inpact
the pricing we are able to offer cooperative farners.

Many of these changes wll take price away from
organic dairy farners who do not benefit at all fromthe
Federal M|k Marketing Orders. As a specialty mlk
defined under federal law, organic mlk is not
substitutable with non-organic mlK.

The inposition on our Cass | business position is
a constant nulti-mllion dollar draw, undercuts better
pricing opportunities for our farners, end-of-year

di vidends for our farmers, or operational enhancenents
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that coul d enhance the farner-owners' security and equity.

This frustration is further anplified by the fact
that the organic industry has historically offered farmer
pay prices far above the uniformregul ated m ni nuns
mandat ed by the orders.

The essential question of how do organic dairies
fit in the FMMO system needs to be addressed at this
heari ng.

Organic dairy farmng requires significant ongoing
i nvestments and innovative nethods to inprove soil health
and animal health, for exanple. These investnents are
directly conpeting with paynents into the FMMO system As
farmers, we cannot fund a systemthat does not directly
support our farm ng operations.

In addition to reinserting the organic exenption
proposal within these proceedings, | want to voi ce support
for Proposal 20 that denonstrates the |ack of |ogic and
econom c justification for current Class | differentials.

"1l also note other proposals that seek to expand
Class | differentials only further burden organic dairy
farmers and the market by demandi ng nore from our portion
of the industry, which receives no benefit.

| appreciate the opportunity to share these
remarks and the farnmer letter with the USDA and Judge
Strother. | welconme any questions.

THE COURT: M. English.

DI RECT EXAM NATI ON
BY MR ENGLI SH:
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Q So, sir, thisis Chip English with the MIKk
| nnovation Goup, and | just -- | just want to try to do
sonething that's naybe hard to do. But on -- you tw ce
referred to draw. The second tine you called it a draw
fromour cooperative. But the first tine, in the witten
statenment, the termwas pool obligation.

Do you view pool obligation and draw fromthe
cooperative as being the sale thing?

A. Yeah, the pool obligation and our cooperative --
can you mute.

Q We heard you, yes.

A. The pool obligation our cooperative has to face is
indirectly a draw fromour farners. The paynent we have
to pull into there we could use in nuch better ways and
give back to our farnmers if we weren't pulling into the
system

MR. ENGLI SH: Thank you, sir. | just wanted to
clarify that.

THE COURT: GCkay. Are we going to have cross for
t hese virtual w tnesses?

| guess we're going to have the opportunity for
cross of these virtual w tnesses.

Anyone have any questions other than AVS for
M. Tranel ?

Does AMS have any questions for M. Tranel ?

M5. TAYLOR: W do, your Honor. |'mover here,
hi dden.
THE COURT: OCh. | see you now. Yes, M. Taylor.
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M5. TAYLOR: Thank you.
CROSS- EXAM NATI ON
BY M5. TAYLOR

Q Good afternoon. Thank you for being with us to

testify today. | appreciate it.

| wanted to ask a question -- well, first, you
tal k about your crop farm | think you said the average
herd size is 70? | can't find that right now

A. 78, yeah
Q And for your farmspecifically, we're asking
gquestions of dairy farners, the Small Busi ness
Adm ni stration defines a small business for dairy farns as
one that receives $3.75 million or less in annual gross
revenue on their farm
Wul d you qualify as a snmall business?
A So, technically, Tranel Famly Farnms is slightly
| arger than SBA's definition of a small business for a
dairy.
But you should know that the farm has four
princi pal owners, and if you divide the total nunber of
cows or the total nunber of incone by us four owners, we
woul d for sure neet the definition of an SBA
"1l also note that the cooperative, by nmarket
mlk, with an average | said of 78 cows, so the vast
maj ority of our 1400 farners do qualify as snal
busi nesses.
Q Ckay. Thank you

And can you talk a little bit about if your farm
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uses any risk managenent tools? W have had sone

di scussion here, | don't know if you have been |istening
virtually at all this week and | ast week, on risk
managenent and how farners are able to utilize those tools
when maki ng deci si ons.

A. So we do not use any risk managenent tools or do
any mlk -- or do any options on our mlk sales. Since we
engage in the organic market, there is no tool set up for
us to trade across or use any kind of risk managenent t ool
because there's not a futures market for the organic dairy
I ndustry.

We do, however, use sone risk managenent tools on
our input side of our dairy, so exanple, for fuel or
croppi ng needs. And we al so use crop insurance and sone
ot her prograns that are offered by the USDA

Q Ckay. Thank you

And then in the mddl e of page 2, you are talking
about CROPP, and it says, "W strive for an organic
product sales utilization of 98% of all mlk received."”

Can you talk a little bit nore about that and, in
particul ar, what happens to the other 2%

A Yeah. So that's actually a pretty big piece of
our cooperative stability, we feel, is that if we are able
to utilize 98% or nore of our mlk into the organic
mar ket pl ace, we feel we can keep that stable pay price way
above the federal m ninmuns.

There's a few nore people at the CROPP who can

provide nore -- able to explain how this all happens. But
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we do sell sonme mlk into the conventional market on
occasion if we have areas that we can't find a hone or a
processor for that mlk organically. Typically, it's a
very, very, very mnute volune, and in nmany cases, we're
selling that at a huge | oss conpared to the organic
mar ket pl ace and usually well under class prices.
Q Ckay. Thank you
And then just | wanted to summarize in regards to
your supporting Proposal 20 and opposition to any other
proposals and that inpact any of the Class | prices. And
| take it, if | could summarize what | heard, that your
opposition is because that would raise the Cass | price,
it would inpact the obligation CROPP has as a co-op, and
that inpacts the pay price you all -- you farners get from
your co-op; is that correct?
A Yes. That's exactly correct.
Q Ckay. Thank you
M5. TAYLOR. | don't have any nore questions. |'m
not sure if anyone el se does in the room
THE COURT: We'll find out.
Any -- anybody -- anything in the nature of
followup to AMS' s questions?
Back to you, M. English.
MR. ENGLISH First, | want to thank you very
much, M. Tranel, for taking your tine.
And, your Honor, | would nove adm ssion of
Exhi bits 120 and 121.
THE COURT: Exhibits 120 and 121 are admtted into
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t he record.

(Thereafter, Exhibit Nunmbers 120 and 121 were

recei ved into evidence.)

MR, ENGLI SH:  Thank you, sir.

THE COURT: Wit a mnute. Before we let the
W tness go, | do have a procedural question. This w tness
has asked that the scope of the -- I'mnot sure |I'musing
the right words here. He has asked that we consider
proposals rejected by the Adm nistrator, as | understand
it, simlar to contentions by MG and NAJ.

What am | -- and he asked ne, he hopes | can do
sonething with that. Wat am|l to do -- what do the
parties think I should do with that?

MR. ENGISH: | think you -- at -- you can fold it
in. 1 don't think it's, you know, anything really new.

It is not certainly new |l egal argunent. Doesn't

constitute any briefing. | think you can just fold it in.
| don't think it -- | nean, it adds his personal
perspective, but nore than that, | don't think it changes

the transcript you have already received.

THE COURT: Ckay. | nean, one question would be
whet her | should give other participants the opportunity
to respond to those.

MR, ENGLISH If they want to, fine. | think it's
the statenent of a producer. W have had ot her

statenents, obviously, different on proposals, that we

coul d have asked about. But | don't -- | don't think it's
sub- -- ny view, | don't believe -- while it is his view,
TALTY COURT REPORTERS, INC. 1876

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

and it is very inportant because it's a wtness testifying
rather than a lawer, | think that at least in ny view --
well, 1I'lIl leave it -- if people want to respond, they can
respond, but | think you have the |egal argunents already
bef ore you.

THE COURT: | don't want to preclude anybody.

AMS has not hing to add.

National M|k doesn't wish to answer.

Al right.

M5. HANCOCK: Well, | just want to clarify. It is
not that we don't want to answer. W just -- | agree with
M. English. | think that we have already addressed this

in briefing and argunent. This is just testinmony. So
there's not really a rebuttal to testinony unless we put
it through our own w tnesses, which we'll -- if we're
going to do, we'll do.

THE COURT: Well, now I'm beginning to see why you
are concerned about housekeeping. W did put in the other
request to consider as exhibits. W didn't have a w tness
testify toit, so --

MR, ENGLI SH: She and | agree.

THE COURT: Ch, let's get that on the record.

Ckay. Yeah, | think | can roll with -- when | get
to the other two requests.

Very well, sir. Thank you, M. Tranel. Really
appreciate you taking tine and going through the effort
with the virtual equipnent to testify before us today.

You' re di sm ssed.
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And we have anot her w tness.

MR. TRANEL: Thank you for the opportunity to.

M5. TAYLOR. And, Judge, we do have anot her
Wi t ness, who should be com ng on there nonentarily. |l
gi ve hima second.

| believe it will be Gerben -- I'mafraid to
attenpt -- Leyendekker. Thank you. Assist fromthe
audi ence.

THE COURT: The only thing I didn't do is swear in
the | ast wi tness.

Everybody agree to waive the swearing in?

Ckay. 1'll swear you in, though, M. Leyendekker.
And we nmay have enough tine to get it right.

Pl ease rai se your right hand.

GERBEN LEYENDEKKER

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: The witness is available for

exam nati on.

Any direct?

| s anyone managi ng this w tness?

M5. HANCOCK: | am your Honor. W're just asking
if we could nove that -- there we go.

Ckay. Your Honor, we would ask that Exhibit
NVPF- 64 be marked for identification purposes.

THE COURT: Yes, the next in order | have is 121,
SO -- I'msorry -- 122. Exhibit NWPF-64 is marked for
identification 122.
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(Thereafter, Exhibit Nunber 122 was narked

for identification.)

M5. HANCOCK: Thank you.

M. Leyendekker, if you want to proceed wth your
testinmony. It is identified as Exhibit 122.

THE WTNESS: Ckay. Thank you.

M5. TAYLOR: If | may interrupt for a quick
second. If you could spell your first and | ast nane for
the court reporter before you begin, that would be great.

THE WTNESS: Ckay. | wll.

Cerben, G E-R B-E-N, Leyendekker
L-E-Y-E-N-D- E-K-K-E- R

THE COURT: The floor is yours, M. Leyendekker.
You may proceed.

THE WTNESS: Okay. Thank you

Well, thank you for the opportunity to allowne to
testify. And ny nane is Gerben Leyendekker. | have been
in the dairy business in California all ny life. M
father immgrated fromHolland, comng froma dairy
famly. He started his own dairy in California in 1958
with ny nother, and raised their children to work and know
dairy.

| started ny own dairy business with nmy wife
Pauline in 1983, and | have been dairying in Visalia,
California, for 40 years. M two sons are now havi ng
their own business with their famlies. So we continue as
a dairy -- famly to dairy.

My wife and | have two dairies and mlk
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approximately 4,000 cows. | amcurrently serving on the
Board of Directors for California Dairies -- California
Dairies, or CDI, currently in the ninth consecutive year
of service on the board and 18 years of service overal
since CDI was created in 1991. | amal so serving on the
board of National MIk Producers Federation.

| amin full support of National MIk's package of
the Federal M Ik Marketing Order anmendnents.

Specifically, | support:

Proposal s 1, the updates on m |k conposition,
which I'll be tal king about in a m nute;

The elimnation of barrels fromCass |1
calculation and relying only on cheddar bl ocks for nonthly
price discovery;

Adj ustment to Make Al lowances for butter, nonfat
dry mlk, cheddar cheese, and dry whey. The cross of
processi ng keeps getting higher and higher with no
adjustnent in these formulas for 15 years to capture those
I ncreases;

The return of higher-of calculation of the O ass |
skimprice. Dairy farners left a | arge anmount of nobney on
the table with a previous change foll owi ng the 2018 Farm
Bill;

The updates to the Class | differentials. The
cost of producing and transporting mlk has continued to
escal ate, supporting an update in this county-by-county
map, nost of which is nore -- now nore than 20 years ol d.

National MIk's proposal reflects a conprehensive

TALTY COURT REPORTERS, INC. 1880
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

approach which is critical for the future of our industry.
We nust | ook collectively at the needs of the dairynen,
processors, and our farner-owned cooperatives. The
proposal takes a neasured approach with the informtion we
have avai l abl e.

Going forward, NMPF is fully engaged in Farm Bil
efforts to grant USDA with the ability to collect plant
cost data for future mlk price formula adjustnents. This
information will be critical in the future as the industry
seeks to nmake necessary adjustnents to our mlk price
formulas in a tinely nmanner.

Now, | would like to specifically address
Proposal 1 on mlk conposition. It is inportant to update
our current formula for the nonthly skimml ks and ensure
they reflect the current industry norns. It is also
i nportant to provide a nmechanismfor those updates to be
i npl enent ed as they occur going forward.

The current fornul as are using outdated
assunptions about the average conposition of U S mlk
producti on, and these need to be updated to reflect nore
current realities. The average conponent levels in the
U S. mlk production have continued to rise. Dairy
farmers have inproved what cows produce by utilizing
technol ogy to get better and quicker information about
what our animals need, enhancing aninmal confort using
nutritional information to inprove our feed rations, and
continually inproving genetics of our overall U S. dairy
her d.
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Wien we | ook back at the mlIk -- when we | ook back
at our average m |k conponents in ny hone state of
California 20 years ago -- you see the attachnent of
California Departnment of Food and Agriculture Report, 2001
to 2005, the statew de average conponents -- we can see
that the average butterfat |evels had ranged froma 3. 67
to a 3.68% and the average solids nonfat |evels ranged
froman 8.71 to 8.8%

Conpare that to the average test of the producer
recei pts reported by the California Federal M|k Marketing
Order in 2022 -- and this is also attached -- which shows
an average butterfat |evels of 4.04% and an average solids
fat level of 9.06% And there's 3.31 protein and 5. 75%
ot her solids.

Wil e nost of our mlk produced in California
falls into either Cass IIl or IV, which does
appropriately value our m |k based on actual conponents,
the Class | forrmula is still structured in a way that made
sense in 2000, but not in 2023.

W have worked hard to increase our conponents
wi th inprovenents and have al so i ncreased our costs,

W t hout appropriate adjustnent in the Class | formula --
wi t hout the appropriate adjustnent in the Cdass |I fornula.
That needs to change, and | amin support of both

i mredi at e change and an ongoi ng opportunity to be updated
w t hout a hearing when the information supports an

adj ust nent .

| appreciate the opportunity to speak today, and
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once again, | want to say that | fully support the

br oad- based conprehensi ve package of anmendnents proposed
by National M|k Producers Federation. W have a bal anced
approach that considers the producers, processors,
farmer-owned -- farnmer dairy-owned cooperatives, and the
consuner that rely on the industry to produce a nutritious
m |k and dairy products they consune each day. Thank you.

THE COURT: Questions for this w tness?

Looki ng at you, Ms. Tayl or.

M5. TAYLOR:  Thank you, Judge.

CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Good afternoon.
Q Thank you so nmuch for joining us to testify today.
Just a coupl e quick questions.

On your first page when you tal k about returning
to the higher-of calculation, you nmentioned dairy farners
| eft a huge anpbunt of noney on the table with the previous
change follow ng the 2018 Farm Bi |l |

Can you just tell us what you nean by that?

A. Before -- before that, we had -- we had the
hi gher-of, and we took that off on the Farm-- 2018 Farm
Bill, and which we left several hundred mllions of

dollars that we did not receive, or could have received.

Q Coul d have received if you had the old fornula in
pl ace?
A. That's correct.
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Q Ckay. Thank you

And a coupl e qui ck guestions. W have been asking
of all of our producers who' ve testified over the past two
weeks, you nentioned in your statenment that you mlKk
approximately 4,000 cows. The Small Busi ness
Adm ni stration defines a small dairy farmas one receivVving
$3.75 mllion or less in annual gross revenue.

And just if you could indicate for the record
whet her you neet that definition.

A No, | do not.

Q Ckay. And the last question, there's al so been
di scussion -- and I'mnot sure if you have been able to
tune in at all for the last couple of weeks -- but on risk
managenent and the inpact that any changes to the pricing
formul as could have on dairy farners' ability to utilize
ri sk managenent tools.

And I'mjust curious if you could indicate whether
or not you are able to use any of those risk managenent
tools to hel p you manage your risk?

A Yes, | do use sone of the tools. | don't use them
all. But | do use the tools that are available as I -- |
go forward. So I'mnot going to say | don't use them
do look into it.

Q Ckay. Thank you

M5. TAYLOR: That's all the questions | have.

THE COURT: Anyone el se have any questions?

Ms. Hancock.

MS. HANCOCK: W& would nove to admt Exhibit 122,
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your Honor.

THE COURT: Exhibit 122 is admtted into the
record.

(Thereafter, Exhibit Nunber 122 was received

i nto evidence.)

THE COURT: Wth that, you're dismssed fromthe
stand. M. Leyendekker, thank you for testifying today.

THE W TNESS: Thank you

M5. TAYLOR: Thank you so nuch. | think next on
deck will be comng M. Raynond Di ederich. 1'mnot sure
if I said that right. M apol ogi es.

THE COURT: Al right. Wlconme. | need to swear
you in. Please raise your right hand.

RAYMOND DI EDERI CH,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Ckay. Wose wi tness?

| nean, | could handle -- well, M. Hancock, you
are doing a lot of the work around here.

MS. HANCOCK: | agree.

THE COURT: We're grateful. [I'magrateful anyway.

Do we have a statenent for this w tness?

M5. HANCOCK: | don't have a statenent for this
Wi t ness.

And so maybe |I'Il just start off wth,
M. Diederich, would you mnd stating your nane and
spelling it for the record, and letting us know who you
are here to represent.
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THE WTNESS: GCkay. M nane is Raynond Diederi ch,
RAY-MOND, DI-EEDE-RI-CH And | represent
Di ederich Farm LLC

M5. HANCOCK: And did you -- did you prepare a
witten statenent, M. D ederich?

THE WTNESS: No, | did not.

M5. HANCOCK: Ckay. Wuld you go ahead and offer
us your testinony now, then?

THE WTNESS: Ckay. WII do.

As | said, ny nane is Raynond Di ederich. W mlk
500 cows up by Green Bay, Wsconsin. Go Packers. And we
mlk with robust mlkers. So we are a high technical
oper ati on.

|"ve been mlking cows all nmy life. You can tell
by ny gray hair, those of you that can see ne, that | have
been around for a while.

| mnot representing any organi zation. |'m here
representing dairy farmers of Wsconsin, which has just --
|"mtal king specifically dairy farmners.

|'"d like to have this opportunity today, and |
appreciate doing it virtually because, |ike the other
gentl eman nentioned, | was out noving heifers in our
grazing pasture just this norning, and it is really nice
to be able to do this without having to travel very far
and be a part of it.

We ship our mlk to a private mlk plant, and
really appreciate their taking our product and nmaking it

into quality cheese and putting it on the market.
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Therein lies part of ny concern. W really need
to protect our processors. They are part of our
t hree-1 egged thing here: Consuner, ne, and the
processors. It takes all of us to make this work.

But in the last ten, 15 years, since they changed
t he Make Al |l owance, we haven't |ost a | ot of processors,
but we did lose a ot of farnmers. So in ny opinion, it
seens |ike we have a di sconnect between the consuner and
nme. We need to sonehow get that back together.

Federal Orders were created years back so that we
could create a good, stable market product for consuners.
And today, that is really being disrupted by sone of our
new t echnol ogi es and sone of the way we can utilize the
processors that are out there.

Depooling, in nmy opinion, is not very good. W
were supposed to all share in the profit, share in the
loss. And if we're depooling, that neans we're not al
shari ng.

As | said before, there's a big disconnect between
me and the consuner. | think sonehow or anot her we need
to get our price nore connected to the consuner. W need
to get our noney out of the consuner and not out of the
gover nment .

The governnent has done a really good service for
us with the DMC program W utilize that. And it's
really great that we had it this year because, otherw se,
we' d been gone a long tine ago too.

Year to date, we are $209, 000 off from gross
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recei pts just because of |ost revenue in dairy. That
needs to change.

And it gets ne to ny next point, which is better
price discovery. As was stated before about taking barrel
cheese out, making it all cheddar, but nost of our cheese
today is nozzarella cheese, and that's not even part of
t he equation. Sonehow or other | think that ought to be
part of the equation. | knowit is not in what the
Federal Orders are tal king about, but it's something you
need to think about as you are going through this process.

And then the other one is, for the Make Al |l owance,
every processor should be included. Wat they are doing,
how they are doing it, how they are naki ng cheese, that
all needs to be part of the equation. So every processor
needs to be part of the discovery process in getting our
price discovery.

In closing, I'd like to say that | think the
Make Al l owance shoul d be adjusted because processors, |ike
everybody el se, needs to have their price adjusted every
now and then. The Cass | price differential, which we
| ost before, we want back. And, quite frankly, we
shoul dn't have lost it. [|'mnot sure why we did.
follow the markets, follow everything really good, but it
just really seens to ne |like there's sone di sconnect
t here.

At this tinme, | would like to thank you for
listening to ny testinony as a dairyman who is out here

m | king cows every day. And |I'mpart of a |ot of
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organi zati ons but not representing any of themtoday.
Thank you for your tinme.
THE COURT: Any questions from anyone for this
dairy farnmer w tness?
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan with the American Farm Bureau
Feder ati on.
Good afternoon, M. Diederich. How are you?
Good afternoon.

Are you a Farm Bureau nenber?

> O >

Yes, | am

Q Were you aware Kevin Krentz was here yesterday to

testify?
A. Yes, | was aware that he was there.
Q Good.

You tal ked about depooling. Could you -- could
you tal k about the inpacts that depooling has specifically
on you and your nei ghbors, the sort of inpacts in terns of
depool ing and negative PPDs in terns of your m |k check
and your risk managenent and other things that are
di sruptive to your operations?

A. It did have a great inpact on our operation
because we did | ose revenue, but | don't have those
nunbers in particular to share with you. | guess | felt
it wasn't really inportant. The whol e nunber, which is
what all dairynen are involved with, is what really needs

to be brought out in the conversation. But we did |ose a
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| ot of noney because we did have a negative PPD in our
m | k check.

Q And I'msorry. | wasn't really asking for
nunbers. But the principle that you are laying out is
really what | was aski ng about.

A Ckay.

Q And you tal ked about price discovery, and you
t al ked about havi ng everybody involved in the price
di scovery.

Wul d you -- would you say that it would be
reasonable to -- would you like to see all the -- before
there's a Make Al l owance increase, to have it be based on
a mandatory audited survey of processing costs and yiel ds?

A. Well, | think that would be inportant to have a
better understanding of what's really going on today.

They -- in the price discovery now they ask, and | think

t he processors that responded to it isn't the magjority and
isn't probably the best run ones. |I'mnot really sure. |
nmean, we can't really say it is or isn't. But how do you
get an excellent picture of what's going on if you don't
ask everybody and kind of get it out of everybody?

Q Very good. | appreciate your opportunity -- your
time. OCh, and | appreciate your participation in our
forumlast fall in Kansas City. That was an inportant --

A Excel l ent. Thank you.

DR. CRYAN. Thank you.

THE COURT: Anybody el se have any questions ot her
t han AMS?
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Seei ng none, Ms. Taylor, you again?
M5. TAYLOR: Yes. Thank you, Judge.
CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Thank you, M. Diederich, for joining us today and
testifying. This is Erin Taylor from USDA AMS.

A. Yes. Thank you.

Q Just a few qui ck questions.

For your farmup there in Wsconsin, how many cows
approxi mately do you m | k?

A. Ri ght around 500.

Q 500. Ckay.

And the Small Business Adm nistration defines for
a dairy farma small business is one making $3.75 mllion
or less in gross revenue annually.

Wul d your farm neet that definition?

A. W're pretty close to that definition. W have
two operators, so | guess if you split our gross in half,
you woul d be well under that.

Q Ckay. Thank you

And can you speak a little bit about -- and I
don't know if you have been able to tune in the past few
weeks. There's been discussions on risk managenent and
the availability of those tools to help dairy farnmers
manage their risk and issues that could arise with any
Federal Order price changes and their ability to utilize
t hose tool s.

So do you use risk nanagenent tools?
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A We do use DMC. And we did use sone forward
contracting back right at the begi nning of COVID when --
when the negative PPDs cane in. And so, of course, we
paid a lot of noney to be in that programand really
didn't get anything out of it, which really discouraged ne
fromparticipating going forward. Part of ne says that if
you are involved in those prograns, it |levels the playing
field but doesn't give you nore noney at the end of the
day. And, quite frankly, in our business today, we're
really struggling to nmake ends neet, and we kind of got to
wat ch every dollar that cones in and goes out. So we
really don't use it a |ot.

Q Ckay. Thank you

And then fromyour testinony what | gather is that
you support better price discovery, and | think | heard
that you woul dn't indeed support including nozzarella in
that price discovery series, which we do have a proposal
here that would do that.

A. Ri ght.

Q Ckay. And then you do support adjusting
Make Al l owances, but you don't have any -- | don't expect
you to have specific nunbers, but do you -- you do
general ly, in theory, support adjusting Make Al |l owances
sone to reflect different nunbers than they do now?

A Right. The Make Al |l owance need to be adj ust ed.
But then the other caveat to that is, of course, we need
the price discovery fromnore processors and not just a

few that are out there.
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Q Ckay. And then the last note | wote down is you
do support adjustnents in the Class | differentials?

| woul d assune you mean an increase in Cass |
differential s?

A That's right.
Q Thank you.

M5. TAYLOR | think that's all | have. | don't
know i f anyone else in the room has anot her question.

THE COURT: Ckay. Anything further for this
W tness? Redirect? Anything?

We didn't have any docunents to put into the
record for this wtness.

Thank you very much, M. Diederich, for comng in
and talking to us. W very nmuch appreciate it. Thanks
for all --

THE WTNESS: | appreciate the opportunity.

THE COURT: \Very good, sir. You may step down
fromthe virtual stand.

THE W TNESS: Thank you.

M5. TAYLOR: Al right. Thank you.

| think next is Jared Fernandes. There he is.
We're getting quick now. Gve us one second to get you

spotlighted on the screen, please.

Ms. Hancock.
M5. HANCOCK: (Good afternoon, M. Fernandes.
THE COURT: | should swear in the witness. M bad
again. | got to be quicker.
H, M. Fernandes. | need to swear you in.
TALTY COURT REPORTERS, INC. 1893
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1 Pl ease rai se your right hand.
2 JARED FERNANDES,
3 Being first duly sworn, was exam ned and
4 testified as foll ows:
5 THE COURT: Your wi tness.
6 DI RECT EXAM NATI ON
7 BY MS. HANCOCK:
8 Q Good afternoon, M. Fernandes. Wuld you m nd
9 stating and spelling your nane for our record?
10 A. Name is Jared Fernandes, spelled J-A-R-E-D,
11 F-E-R-N-A-N-D- E- S.
12 Q Thank you, M. Fernandes.
13 Did you prepare a witten statenent for testinony
14 t oday?
15 A Yes.
16 Q. And has that been identified as Exhibit NWVPF-68?
17 A That's correct.
18 MS. HANCOCK: Your Honor, if we could mark this
19 Exhi bit 123.
20 THE COURT: Yes. Exhibit previously marked top
21 ri ght-hand corner, NWPF-68, is marked as Exhibit 123 for
22 identification.
23 (Thereafter, Exhibit Nunmber 123 was narked
24 for identification.)
25 M5. HANCOCK: Thank you.
26 BY MS. HANCOCK:
27 Q M. Fernandes, would you m nd sharing your
28 | statenent with us?
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A. Ckay. Thank you.

Thank you for the opportunity to testify today.
My nane is Jared Fernandes, and | am a third-generation
dairy farmer operating just south of Tulare, California.
My famly partnership consists of nyself and two brothers.
Toget her we own and operate two dairy farms. W mlKk
about 5,000 cows and collectively farm approxi mately 1800
acres, devoted primarily to forage for feeding our cows.

My mlk gets pooled on the California Federal MIk

Mar ket Order Nunmber 51. | currently serve on the Land
O Lakes Board of Directors. | have held this position for
three years. | also hold other |eadership positions in

the industry as a board nenber of the California Dairy
Research Foundation and Dairy Cares, as well as ny | ocal
DHI A board.

As a nenber-owner of Land O Lakes, | support al
five proposals put forth by National M Ik Producers
Federation. Today, | amtestifying in support of National
M I k's proposal listed in the Notice of Hearing as
Proposal 7, Cass Ill and Cass IV Fornul a Factors.

| support the National MIk proposal to increase
the current manufacturing cost, or Make All owance, in
butterfat, nonfat solids, protein, and other solids
conponent formulas listed in the Notice of Hearing as
Proposal Nunber 7.

| al so support enacting the authority for the USDA
to conduct mandat ory, auditable plant processing cost

studi es, conduct such a study under that authority, and
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present the resulting data to the industry, which wll
enabl e interested parties to nake requests for further
Make Al |l owance adjustnents based on proper, adequate dat a.

As stated by Christian Edm ston, Land O Lakes vice
presi dent of Procurenent, these proposed changes do not
fully correct for the increases in butter, nonfat dry
m | k, cheddar cheese, and dry whey manufacturing costs
experi enced by manufacturers since 2008 when the current
Make All owances took effect.

| nst ead, these Make Al |l owance increases strike a
fair bal ance between the producer's margin inpact of
hi gher Make Al l owance and the manufacturer's inpact of
Make Al l owance that nore closely reflects the current cost
of manufacturing comodity style butter, nonfat dry mlKk,
cheddar cheese, and dry whey.

National MIk has estimated that this
Make Al l owance proposal will reduce the Class Ill price by
$0. 58 per hundredwei ght and reduce Class IV prices by
$0. 52 per hundredwei ght.

Wil e these class price reductions, if
i npl enrented, wll negatively inpact ny farms margin, | as
a nmenber-owner of Land O Lakes understand the inportance
of Federal M Ik Market Orders' Make Al |l owances being
updated to reflect current manufacturing costs nore
closely for commodity style products.

As you know, Land O Lakes operates several dairy
pl ants that manufacture butter, nonfat dry m |k, cheddar

cheese, and sweet dry whey. Qutdated Make Al |l owances have
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negatively inpacted the financial performance of our Land
O Lakes manufacturing plants.

Accordi ngly, patronage paid to our dairy nenbers
has been reduced in recent years as a result of these
out dat ed Make All owances. Additionally, conpressed
mar gi ns at manufacturing plants have |led to del ayi ng and
under spendi ng on routine plant nmaintenance that can
negatively inpact plant perfornmance.

In short, outdated, underval ued, inadequate
Make Al|l owances conpress nargi ns at cooperativel y- owned
commodi ty manufacturing plants and place an unfair burden
on cooperative producer nenbers conpared to producers who
are not nmenbers of m |k cooperatives that own and operate
commodi ty manufacturing pl ants.

| fully realize that increasing Make All owances
wi || negatively inpact producer mlk prices and their
margins will be further conpressed. WMake Al | owance
i ncreases | arger than those proposed by National MIk wll
have a | arger negative inpact on mlk producer's nargins
and increase the |ikelihood of jeopardizing the mlk
supply going forward.

I nflationary cost has affected every producer, but
in California, the decreased water supply has dramatically
i ncreased forage cost. Wth feed being our primry
expense, | have noticed a large increase in dairy
retirenent and dispersals. Thankfully, we had a wet year
this year, but we are feeding off old higher priced

i nventory, and we know that our |ack of new water
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infrastructure will continue to inflate our forage costs.

Producer margi ns have becone significantly
conpressed in the first half of 2023 and may be nore
conpressed in the second half of 2023, into 2024.

Class Ill and Class IV prices have averaged $5.47 and

2023

$6. 08 per hundredwei ght | ower through June conpared to the

sane six-nonth period in 2022. That have translated into

maj or decreases in FMMO uniformprices.

On ny farm our mlk price has decreased

significantly since June. For exanple, Federal Order 51
bl end price in June 2022 was $25.59 conpared to the bl end
price in June '23 of $16.42. This represents a decrease

of $9.17 per hundredwei ght in 12 nonths and represents a

decrease of over 35%over 12 nonths. Qur current mlk
price is well bel ow our break-even prices.

USDA projects the 2024 U S. All MIlk price wll
drop to $19. 10 per hundredwei ght. That represents a

decrease of $6.24 fromthe 2022 AlIl MIk price of $25. 34,

representing a decrease of 25% This drastic drop in mlKk

price, wthout a simlar decrease in other mlk production

costs, has narrowed margins on many dairy farns to the
poi nt of being below their cost of production.
The | arger increases in Make All owances proposed

by the International Dairy Foods Association and the

W sconsi n Cheese Makers Associ ati on woul d narrow producer

margins to levels that would significantly inpact ny

farmis profitability and collectively could put the

availability of adequate supplies of mlk at risk. Sinply
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put, we cannot absorb these additional class price
decr eases proposed by | DFA and WCVA.

For the reasons | have outlined in nmy testinony, |
strongly urge the USDA to accept and inplenent the five
proposals put forth by National M|k Producers Federation.

Thank you for the opportunity to testify today.

Q M. Fernandes, on the first page of your statenent
it says, "As stated by Christian Edm ston."

| just wanted to note for you, because you are not
in the room that we've noved a little slower than
antici pated, so he hasn't quite gone on yet.

But that's what you understand M. Edm ston is
going to be testifying to; is that right?

A. Yeah. He told nme has not been able to testify
t oday, but his testinony has been submtted.
Q That's true.

MS. HANCOCK: Your Honor, we -- | have no further
guestions for him

THE COURT: Did anyone have any questions for this
W t ness?

Ms. Tayl or?

|"'msorry, M. Mltner.

CROSS- EXAM NATI ON
BY VR M LTNER:
Q H, M. Fernandes. M nane is Ryan MIltner. |
represent Select M|k Producers. | just have a coupl e of
qui ck questions for you.

Are you a nenber of any trade associations in
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California? | know there's | think at |east three
producer associations out there separate from
cooperatives. Are you a nenber of any of those?

A. Yes. | ama nenber of the Western United
Dai r ymen.

Q Ckay. Geat. If you were a nenber of CDC, | was
going to ask you your thoughts on their proposal, but
since you are not, | don't have anything el se.

MR. M LTNER  Thanks for testifying today.

THE WTNESS: Thank you

THE COURT: Does AMS have questions, Ms. Taylor?

M5. TAYLOR  Yes, your Honor. Thank you.

CROSS- EXAM NATI ON
BY M5. TAYLOR:

Q Good afternoon, M. Fernandes. This is Erin
Tayl or from USDA.

A. Good norning -- or afternoon.

Q Good norning for you, yes.

Thank you for joining us virtually today to
testify. | wanted just to ask a few questions on your
operation. You said you mlk about 5,000 cows and farm
approxi mately 1800 acres.

| don't know if you have been able to hear
guestions | have asked of simlar wtnesses before you in
regards to if your farmwould neet the small business
definition that | had outlined to them

A No, it would not.

Q Ckay. And can you speak -- well, there's been a
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| ot of discussion on the inpact price changes coul d have

on ri sk managenent tools, and so there's discussions on --

if -- if USDA did nake the reconmended change to the
formul as, how woul d those be i npl enent ed.

Can you speak if your businesses use -- excuse
me -- if your farmutilizes risk nmanagenent tools and how

t hat m ght be inpacted?

A. | used to use risk managenent tools as far as
futures and options and puts. But currently, I'"monly
using DMC and DRP, and | like the sinplicity of it. And
it's alittle -- | just try to stay consistent and do
about the sanme anobunt of mlk so that | have sone
protection out there.

Q Okay. Thank you

| think I had one nore question. At the end you
tal k about -- you know, your testinony tal ked about the --
recogni zing the need to increase Make Al |l owances because
of the inpact it has on nmanufacturers, and particularly
Land O Lakes. But you don't want themto be too high and
i npose the increases proposed by |IDFA and WCVA.  And you
state that collectively those proposals could put the
avail ability of adequate supplies of mlk at risk.

And | was just wondering if you could expand on
t hat thought for the record.

A. Well, I -- we always get nervous if the
Make Al l owances -- you know, we have to find -- strike a
fair bal ance because if we get it too high, and they can

make a profit just by making a product, without truly
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needing it in the marketplace, just off of a -- an
advant age of efficiency of Make All owance, it will throw

t hi ngs out of bal ance.

2023

And we are already, as dairynen, operating on such

thin lines that we realize that there is need for
Make All owance adjustnent, but we think that the proposal
set forth by IDFAis going to be way out of line and is

going to cause -- it's going to cause either a |ot nore

consolidation or -- and a decrease of farnms is ny opinion.

Q Ckay. Thank you
So what | think | took fromthat was, if

Make All owances are too high, sonme manufacturers m ght

make nore product than necessary just because it woul d be

a profit maker for thenf
A Exactly.
Q Ckay.
M5. TAYLOR. That's all the questions | have.
Thank you.
THE W TNESS: Thank you
THE COURT: Thank you, Ms. Tayl or.
Anyone el se?
Redi rect.
M5. HANCOCK:  Your Honor, we would nove to admt
Exhibit 123 into evidence.
THE COURT: Any obj ections?
Heari ng none, Exhibit 123 is admtted into the
record.
(Thereafter, Exhibit Nunber 123 was received
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1 i nto evidence.)

2 M5. HANCOCK: Thank you for your tine,

3 M. Fernandes.

4 THE COURT: Yes, thank you for comng in,

5 M. Fernandes. You are dismssed fromthe stand. And we
6 much appreci ate havi ng you.

7 MR. CRINION: Thank you.

8 M5. TAYLOR: Thank you so nuch.

9 | think next on deck -- let's give us a second. |
10 have M chael Crinion. Gve us a second. | think we have
11 the wong Mchael. G ve us one quick second.

12 Ckay. M. Crinion, can you -- and | apol ogize if
13 "' msaying that wong. Can you turn your video on?

14 There we go. Let ne spotlight you. There we go.
15 kay. And, M. Crinion, it looks like you are

16 | from Edge Dairy Farnmer Cooperative; is that correct?

17 MR CRINION: That is correct.

18 M5. TAYLOR: Ckay. So | will take this one,

19 Judge, because | don't think anyone el se from Edge is here
20 | to introduce him

21 | do --

22 THE COURT: Ckay. Let ne swear the witness in.
23 Rai se your right hand.

24 M CHAEL CRI NI ON,

25 Being first duly sworn, was exam ned and

26 testified as fol |l ows:

27 THE COURT: Your w tness, M. Taylor.

28 DI RECT EXAM NATI ON
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BY M5, TAYLOR
Q Thanks for joining us. | believe you do have a
statenment. There aren't paper copies. For those
i stening and | ooking online, it |ooks to be Edge-3,
onl i ne.

M5. TAYLOR:  Your Honor, if | could ask it be
assi gned an exhi bit nunber, and we will have paper copies
avai |l abl e on Monday so they can officially be put in the
record.

THE COURT: Yes. Let's -- let's assign -- is
there a --

M5. TAYLOR: This is Edge-3.

THE COURT: The docunment statenment of this
W tness, | take it, Edge-3, will be marked for
identification Exhibit 124.

(Thereafter, Exhibit Nunmber 124 was marked

for identification.)

M5. TAYLOR 1247

THE COURT: Yes.

M5. TAYLOR. Ckay. Thank you.

BY M5. TAYLOR

Q Coul d you state and spell your nane for the
record, please?

A Good afternoon. Mchael Crinion, MI-CHA-E-L
CRI-NI1-ON.

Q Thank you. And if you can go ahead with your
st at ement .

A. Thank you very nuch.
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Good afternoon, everyone, and thanks for the
opportunity to be able to testify here today. MW nane is
M chael Crinion. [|I'ma partner wwth Ash Gove Dairy in
Lake Benton, M nnesot a.

Oiginally fromlreland, | studied Agriculture and
Far m Managenent at WArrenstown Agricultural College in
Ireland. And then to extend our farm ng operations, ny
famly and | noved to Brookings, South Dakota, in 2004.

Ash Grove Dairy is a partnership between the
Crinion and Gross famlies. W mlk 2100 cows in a
cross-ventilated barn. | currently serve as vice
presi dent of Edge Dairy Farnmer Cooperative and have served
on the Edge board since 2018. | am al so an al unmmus of
South Dakota Ag & Rural Leadership programand currently
serve as Secretary of the U S. Farnmers and Ranchers in
Action Board.

And for Erin, while our dairy does not neet the
USDA smal | busi ness definition, approximtely 66% of Edge
menbers do.

On our farm we utilize Dairy Revenue Protection,
and our farmwould |lose a tool to manage risk if this were
suspended for any anount of tine. Like any risk
managenent program we have a plan and then execute that
pl an when the market conditions are right for our farm

| know USDA has heard debate on how far out to
del ay any changes that woul d i npact open interest on the
CME G oup offerings, Livestock G oss Margin for Dairy, and
DRP prograns. | agree with Edge Dairy Farmer
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Cooperative's stance that over five quarters is the best
option to ensure the entire supply chain can continually
manage ri sk and urge USDA that any potential changes to
the standard m | k conposition, Make All owances, or AMS
service, be inplenented no sooner than January of ' 26.

| am al so supportive of Proposals 16 and 17,
subm tted by Edge Dairy Cooperative that further enhance
dairy farners' ability to effectively nmanage their price
risk.

El i m nation of advanced pricing is one issue that
| don't believe has received enough attention before this
hearing. | amglad to see that it will be discussed in
Proposals 16, 17, and 18.

Advanced pricing is no longer required with the
ot her hedging options available to mlk bottlers and ot her
manuf acturers. Dairy farnmers |ike nme nmanage constantly
changi ng conditions, and our m |k check shows up tw ce
nmont hly. W can hedge to assure ourselves of some bounds,
but ultinmately, we have no advanced price to tell us where
prices wll settle.

In conclusion, | want to thank the USDA for
allowing farners the opportunity to provide virtua
testi nmony throughout this hearing. Farmers need their
voi ces heard on this critical dairy policy but cannot
al ways take tine away fromthe farm Thank you for the
added flexibility given to accommopdate the farner's voi ce.

THE COURT: Questions for this wtness?

/11
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CROSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan. Good -- trying to renenber where you

are.

DR. CRYAN. \Were is he?

THE WTNESS: | live in South Dakota and our dairy
farmis --
BY DR CRYAN:

Q Good norning. It is still good norning. Good
norni ng, M. Crinion.
A It is afternoon here. 12:06 here.
Q Ckay. Good afternoon. |'msorry.
| appreciate your testinony support of getting rid
of advanced pricing. Could you talk -- that's one of the
things that contributes to depooling. | was hoping you

could talk a little bit about the inpact that depooling
and negative PPDs has on your farm and on your nei ghbors.

A. Al right. Wll, when there was a -- the mddle
of COVID, a lot of the cheese plants in our area depool ed,
and it actually was to our benefit. But | have friends
who were -- locally, and they had very significant
negative PPDs. So | woul d encourage a system where all
manuf acturers, it's in their benefit to stay pool ed so
there's -- all mlk can be counted.

Q Thank you very nmuch. Have a wonderful day. Thank
you.

A Thank you very nmuch for your tine.

THE COURT: Anyone el se besi des AMS?
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Seei ng no one, AMS?

M5. TAYLOR: Well, M. Crinion, | appreciate that
you were listening earlier to questions, and you have
al ready answered all ny questions in your testinony. It
i's good to know people are actually watching and
i stening.

So | don't have any questions, your Honor.

THE COURT: Very well. Thank you.

THE WTNESS: Thank you very nmuch for your tine,

THE COURT: | guess we have -- should | go ahead
and nove in -- any objection to -- well, let ne see, we

didn't actually have a docunent. W reserved that --
reserved the docunent nunber. | think what | would |ike
to do is just let's -- let's have this exhibit, even

t hough we don't actually have a copy, go into the record,
subject to reopen when we get copies if anyone has a
problem And then that way, it doesn't fall through the
cracks. W're so grateful to have this w tness cone here,
we want to nmake sure his testinony nakes it into the
record.

M5. TAYLOR: Thank you, your Honor. And USDA wi ||
make sure there's paper copies on Tuesday when we get
back.

(Thereafter, Exhibit Nunmber 124 was received

i nto evidence.)

M5. TAYLOR: Qur last producer here is M. Kris
Scheider. And Ms. Hancock will introduce him-- oh, he

needs to be sworn in first, actually.

r TALTY COURT REPORTERS, INC. 1908
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 01
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE COURT: Yes. Please raise your right hand.
KRI STOPHER SCHEI DER
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your witness, M. Hancock.
DI RECT EXAM NATI ON

BY Ms. HANCOCK

Q

Good afternoon, M. Scheider. Wuld you mnd

stating and spelling your nane for the record?

A

Kri stopher Scheider, K-R1-ST-OP-HER

SGCHEI-DER

Q

And did you prepare a witten statenent on behal f

of your testinony today?

A

Q
A

| have.

And is that identified as Exhi bit NWPF-69?

Yes.
MS. HANCOCK: Your Honor, if we could mark this,

believe it is Exhibit 125.

THE COURT: Yes. NWF-69 is marked for

identification as Exhibit 125.

(Thereafter, Exhibit Nunber 125 was narked

for identification.)

M5. HANCOCK: Thank you.

BY Ms. HANCOCK

Q

M. Scheider, would you mnd providing us with

your testinony?

A

Ckay. Good afternoon. Thank you for allow ng us

to testify via Zoom It has been a great opportunity for
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us goi ng forward.

Again, |'m Kristopher Scheider. |[|'ma co-owner at
Zirbel Dairy Farms, LLC, |ocated outside of G een Bay,
Wsconsin. | aman active board nenber w th Forenost
Farnms USA. Forenost is a large mlk cooperative with 850
menbers, producing 6.2 billion pounds of mlk annually and
manuf acturing 500 mllion pounds of cheese annually. Qur
nmenbers are |l ocated in Wsconsin, Mchigan, Indiana, OChio,
| owa, and M nnesot a.

In addition to being involved with NVWPF, Nationa
M1 k Producers Federation, | amalso diligently active in
the FARM Program FAC, the Farners Advisory Council, as
the vice-chair, and | sit on the FARM Task Force G oup for
Version 5, aninmal care.

| would like to begin ny testinony speaking to the
Class | nover cal cul ati on, Proposal Nunber 13, submtted
by NMPF. As a board nenber of Forenpbst, | amrequesting
that the USDA revert back to the higher-of for
Class Il11/1V calculation, replacing the average
Cass I11/1V plus 74.

Since May 2019, when the inplenentation of the
Class I11/1V plus the 74 occurred, we have encountered
dramatic shifts in mlk markets which have caused
significant financial |osses to dairy producers. This
hi gher-of Cass I11/1V cal cul ati on has exposed our dairy
farm nmenbers to endless risk on the downside, while the
benefits to our dairy farnmers have hanpered us on the

upsi de.
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Qur dairy farm nmenbers woul d benefit greatly by
reverting back to the original higher-of Cass IIl1/1V
pricing nethod. This |loss of value for our products has
greatly inpacted our nenbers' profitability, especially
during the volatile markets and continual increases in
I nput costs.

Regardi ng the renoval of the 500-pound cheddar
barrel price fromthe protein price in the NVWF Proposal
Nunmber 3, we feel, Forenobst nenbers, this should be
elimnated fromthe pricing altogether.

FMMO pricing was designed to provide dairy
producers with a fair price for their mlk based on the
val ue of the dairy products manufactured by processors.

Bl ock and barrel prices prior to 2017 were very simlar.

The average NDPSR spread between the bl ock/barre
was $0.01. Since 2017, we have seen the spread go from
$0.07 in 2017 to a high of $0.27 in 2020. The NDPSR
spread since 2017 between the bl ock and the barrel has
averaged $0.11. As a result, this has underval ued the
Class Il pricing because the proportion of barrel volune
driven the protein calculation is overstated.

To have the classes of m |k undervalued is a
detriment to the dairy industry, not only froma producer
standpoi nt, but also froma manufacturing standpoint,
whi ch includes cooperatives |like Forenpbst. Allow ng the
elimnation of the barrels would hel p both dairy producers
and manufacturers have the ability to capitalize on the

true val ue of dairy products.
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In 2022, barrel prices represented 9% of the
nat ural cheese manufactured in the United States. The
ot her 91% of the natural cheeses were nostly based off the
40- pound bl ock market. Trying to price off the barrel
versus bl ock market woul d be the sane as pricing one acre
of farm and for commobdity production versus one acre of
farm and for real estate developnent. Neither belong in
t he sanme category, but both are tied to pricing.

Regardi ng t he Make Al l owances, | woul d say that
out of all the proposals, NWPF Proposal Nunber 7 should be
consi dered the nost crucial because the Make Al |l owance
changes have a significant inpact on the prices dairy
farmers receive.

Make Al |l owances used in the Federal Order pricing
formul as have not been updated since 2008, and
manuf acturing costs have risen in the past 15 years. |
agree that Make Al l owances shoul d be adjusted but such
changes need to be done in atinely matter.

The NMPF proposal has outlined the best two-step
situation for dairy farnmers. Changing the Make Al | owance
needs to be addressed at a slower pace and the |evels
don't need to be severely inpacted to the farner's ability
to survive. | see this as taking a portion of soneone’s
salary or hourly rate and cutting it by athird to a
guarter instantaneously. No one wants this.

|"mhere to provide a solution that's best for the
dairy farmng industry. Let’s take the current

Make Al l owance and nove it to the higher |evel as NMPF has
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proposed. This will allow dairy farners to financially
survi ve.

| understood the Wsconsin Cheese Makers
Associ ation and the International Dairy Foods Association
woul d li ke to increase the Make Al |l owances to what they
consider true costs or at a nmuch higher level in just a
matter of a few years span. Instead, let’s recognize
pl ant costs have risen and have increased outlined in NWPF
Proposal Nunber 7.

But nore inportantly, | amnuch in favor of the
support for NWF' s efforts to provide the USDA with
aut hori zation and funding to conduct nmandatory plant cost
surveys, which the industry would be able to see the USDA
results, and then the industry woul d determ ne whether or
not to go for -- another hearing should be taking place to
consi der increasing Make Al |l owances.

Al l owi ng the Make Al l owances to increase
dramatically in a short time franme would seriously hinder
the dairy farmng community. NWMPF s proposal is |ooking
at a negative price inpact of approximtely $0.58 a
hundr edwei ght whil e WCMAN | DFA proposal s woul d negatively
i mpact the price by approximtely $1.58 a hundredwei ght.

Al l owi ng the adoption of the WCMA | DFA proposal ,
sone, if not many, dairy farnmers would be forced into
selling and others would be forced into retirement. At
that end of the day, the Make Al |l owance needs to be
continually updated and reviewed to all ow for the changes

in a reasonabl e and acceptabl e manner with data supporting
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pricing.

In summary, |'mhere to support all five proposals
by NMPF. Using good data information, the USDA woul d t hen
be able to provide dairy farnmers with accurate,
sustainable netrics for pricing. | would like to thank
Secretary Vilsack for allowing nme this opportunity and
t hank you for presenting it today.

THE COURT: Questions?

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Roger Cryan for the American Farm Bureau
Feder ati on.
Hel l o, M. Scheider. How are you today?
A. "1l great. How are you, sSir?
Q Very wel | .

Are you a Farm Bureau nenber?

A | am
Q | appreciate your dues.
| also appreciate that you -- what you are saying

about the support for National MIk's efforts at
i mpl ementing -- you know, directing and funding a survey
by USDA to do manufacturing costs and yields, we're
wor king on that, along -- as is IDFA, and ultimately, we
think that's a good basis for future changes.

Wuld you -- would you say that you think it's
inportant that we don't go too far before we have that
ki nd of data, and that's why you support National MIk's

i ncreases?

TALTY COURT REPORTERS, INC. 1914
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS Sept enber 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. | think you need to spread it out over a
shorter -- or over a longer period of tine. Because, yes,
pri ces have increased, and especially, okay, so let's | ook
at 2020, since COVID, you know, we had the war in Ukraine,
we have had higher inflation prices the last few years.
Yes, prices have risen. But we need to do this gradually.
And, you know, really, 15 years to wait to, oh, hey, |
need to bunp it up, it is kind of like going to a
restaurant. You go in one day and, you know, the pricing
was from 2008, and, oh, hey, I'mgoing to bunp it up 10
bucks a plate or 30 bucks a plate, kind of the sane
difference in ny opinion.

Q Very good.

And could you -- could you tal k about the inpact
t he depooling and negative PPDs have had on you and your
nei ghbor s?

A. So the depooling, yeah, personally. So it did
affect us tremendously. | think we were fortunate that
sone of that was absorbed by the cooperative that we
shi pped to, and the nmajority of it was done by the
farmers, | know sone of it. Oher farnmers in the area had
to take the full cost. So I think we were fortunate to

share sonme of that. But it has significant --

significantly put us in a -- behind the eight ball in a
few years.
Q So it -- it cost noney, and it al so underm ned the

concept of everybody getting a uniformprice?

A. Yes, that's correct.
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DR. CRYAN. Thank you very nuch.

THE COURT: Any other questions before we get to
AMS?

Seei ng none, Ms. Tayl or.

CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon, M. Scheider. How are you today?
A |"mgreat. How are you?
Q Good. Thank you for joining us testifying
virtually today. This is Erin Taylor with AMS.

| was wondering if you could give us sone
information, a little bit about your farm specifically,
how big your farmis. | inmagine you heard ny questions on
smal | busi nesses of other farnmers. So if you could speak
to that as well.

A. So we mlk 1,000 cows, and we woul d be greater
t han the 3.75.

Questions in reference to risk managenent, we
utilize DMC and DRP. W have done futures in the past,
but have kind of rolled off fromthat a little bit.

Q Okay. Thank you

And in regards to Forenost, you nentioned that
they make 500 m I lion pounds of cheese annually. Wat --
can you describe for the record what types of cheese they
make? Do they make bl ocks or barrels or other varieties?

A. Mostly bl ocks. Mostly bl ocks, but it goes into
different types of cheeses.
Q Ckay. | think M. Cryan touched on ny | ast
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guestion, but just to nmake sure I'mcorrect. \Wen it
cones to Make Al |l owance changes and wanting themto be at
a slower pace, that's in regards to National MIk's
efforts, which you support, of having a survey done
t hrough -- authorized through the FarmBill?

A Yes, that's correct.

Q Ckay.

M5. TAYLOR That is all the questions | have.
Thank you so mnuch.

THE WTNESS: Thank you

M5. HANCOCK: Thank you for your testinony.

Your Honor, we would offer Exhibit 125 into
evi dence.

THE COURT: Seeing no objections, Exhibit 125 is
admtted into the record as received.

(Thereafter, Exhibit Nunmber 125 was received

i nto evidence.)

M5. HANCOCK: Thank you M. Schei der.

THE W TNESS: Thank you

THE COURT: Thank you, M. Scheider. W really
appreciate you talking to us, and you may step down.

M5. TAYLOR: Ckay. Your Honor, that was our | ast
dairy farnmer witness for today.

THE COURT:  Yes.

M5. TAYLOR If | mght suggest maybe a 15-m nute
break so we could reset and perhaps gather on how we m ght
want to finish the day out.

THE COURT: Sure. But | thought we were -- we
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were going to put up Ms. Cashman?

M5. TAYLOR: Yes, but | need a mnute before we do
t hat .

THE COURT: Right. | nean, are you suggesting
that we may not want to put her up?

M5. TAYLOR: No, she can go up after the break.
The question is if there's anybody el se that one of the
parties here would want to put a witness up before we end
at 3 o' clock or not today.

THE COURT: Yes. Absolutely. Let's take a
15- m nut e break. It is 1:25. So, | don't know, let's
just conme back at a quarter to.

(Wher eupon, a break was taken.)

THE COURT: Okay. Looks |ike we have everyone we
need.

Yes, M. Cryan.

On the record, by the way.

DR. CRYAN. |'m Roger Cryan with the Anerican Farm
Bureau Federation. And | have discussed with the
advocates for the other groups that are here and with
Ms. Taylor to nove the subm ssion deadline for Category 4
from8:00 a.m on Septenber 6th to 8:00 a.m on
Sept enmber 8t h.

| s there any objection -- well, first of all, |et
me just confirmthat everyone | have tal ked to has no
objection to that. It was submtted by e-mail, and we'l]l
share it with the other advocates.

THE COURT: Yes, M. English.
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MR, ENGLISH | absolutely agree. M. Cryan said

sonet hing very inportant, that after we had our
conversation earlier about Issue 5, it occurred to us by
subm tting on m dni ght on Saturday, m ght not get it

post ed.

So the | awyers/parties have agreed, both for now

wi || exchange by e-mails. So | thought it would be
hel pful for the record to know that in case there is
sonebody el se who wants to submt.

But the bottomline is we nade that agreenent
that -- you know, submtting it to USDA at m dni ght on
Saturday, it doesn't acconplish the goal that sone people
wanted. So we have all agreed that all of these dates
that are being noved would result in an e-nmail to people.

THE COURT: Yes. That's a great idea. Furthers
our goal of utilizing electronic help or whatever we call
it. But USDA thinks it is a good idea, and | do too.
Thank you. Thank you for comng forward. | haven't seen
any objection to your proposal.

As | recall, we have a list on the website
established by AMS for this case of those deadlines. Can
we adj ust that?

M5. TAYLOR  Yes, your Honor. W already nmade an
adj ustnent online to the nove date that we discussed this
nmorning to Septenber 16th for Cass | and |
differentials. W'Il|l nmake the sane change to base C ass |

skimmlk price, which will now be due Fri day,

| ssue 4 that M. Cryan's bringing up, and Issue 5, that we
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Septenber 8th by 8:00 a.m Eastern. That change m ght not
be reflected today on the website.

THE COURT: O cour se.

M5. TAYLOR: So just so everybody knows, but we'll
get it done by Monday.

THE COURT: Thank you. | thought you'd be ahead
of me.

Thank you, M. Cryan.

Thanks to all the participants for the good
coordi nati on on these procedural matters, which hel ps
t hi ngs go so snoothly.

We have sone prelimnary business. |'d ask you,
Ms. Taylor, to lay out where we're going for the rest of
t hi s day.

M5. TAYLOR: Thank you, your Honor. | think next
we'll have Ms. Cashman up to put on the -- a few nore data
requests that got in USDA. And then | believe after her
will be Christian Edm ston, on behalf of National MKk,
and that will probably bring us to the end of the day with
that direct testinony.

Next week on deck for Tuesday, | have Emma Downi ng
from National M1k, Roger Cryan from Anerican Farm Bureau
Federation, and then M ke Brown fromthe International
Dai ry Foods Association to start us off on Tuesday at
8:00 a. m

THE COURT: Yes. And which proposal are we on
now?

M5. TAYLOR W're still on Proposal 3. M. Cryan
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traveling back, and the first nonstop flight -- she's

pregnant, and the first nonstop flight that woul d get her

in doesn't get her inuntil 1 o' clock. So we have tal ked

TRANSCRI PT OF PROCEEDI NGS Sept ember 01, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG
w || discuss Proposal 4.
THE COURT: Very good.
M5. TAYLOR: |If those nunbers line up. 4 and 5,
t hank you.

And M. Brown will have rebuttal opposition
testinony to sonething. Sone of those, | don't know |
haven't seen --

MR ENGLISH Al of them

M5. TAYLOR: Al of them | haven't seen it yet.

THE COURT: Ms. Hancock, | recognize you.

M5. HANCOCK: Thank you. | just wanted to clarify

with the other parties, so -- and then M. Cryan | believe

is not going to be here until 9:30.

So M. Rosenbaumis working on getting M. Brown
to put in the first couple of his rebuttals, and then we
wll likely goto M. Cryan. Then we'll go back to
Ms. Downi ng Reynolds, and then finish up with M. Brown
with the rest of his rebuttals. So the sane w tnesses,
just reconfigured a little bit in another order.

M5. TAYLOR: And any | eftover cross-exam nation
fromtoday's w tness.

M5. HANCOCK: Correct.

M5. TAYLOR: If there is any. kay.

THE COURT: GCkay. Geat. Thank you. Thank you,
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again, for working these things out off the record. Well
done.

Ckay. We have Ms. Cashman back on the stand. |
think we can just say that you are still under oath from
the tine | swore you in |ast tine.

LORI E CASHVAN

Havi ng been previously sworn, was exam ned

and testified as foll ows:

THE COURT: And your witness, M. H I, it

| ooks i ke.

DI RECT EXAM NATI ON
BY MR HILL
Q Good afternoon
A Good afternoon.

Q So can you, again, please state your nane for the

A. Yes, it's Lorie Cashman, L-ORI-E, CA-S-H MA-N.

Q And your occupation one nore tine, please.
A. Director of the economcs division for AMS Dairy
Pr ogr am

Q Ckay. Now, you've had the pleasure of presenting
evi dence before, have you not?

A | have.

Q So |l will skip some of the prelimnaries and just
get straight to it.

Do you have the docunent that for nowis just --

well, | guess it is marked on our docunent as Exhibit 59,
but it is actually not Exhibit 59.
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A. VWll, | think it i1s because we asked to reserve
59.

Q That is correct. W wthheld that nunmber. Thank
you.

MR HLL: So | would like to have that officially
mar ked as Exhi bit 59, your Honor, for identification.

THE COURT: Yes, AMS or USDA, dependi ng on how
we're marking these, it's just Exhibit 59 in the top
right-hand corner, is now narked for identification as
Exhi bit 59.

(Thereafter, Exhibit Nunber 59 was marked for

identification.)
BY MR HLL

Q So is this docunent sonething that you had a hand
i n preparing?

A Yes.

Q And since you testified before, it is true that in
preparing this docunent you are not taking any sides for
or agai nst any proposals during the hearing?

A | am not.

Q So this was presented -- you are presenting this
because of a data request; is that true?

A That's correct.

Q Ckay. So if you could just wal k us through the
docunent, we would |like to hear that now.

A Ckay. So this is Package Sal es of Total Fluid
M1k Products, in MIlion Pounds -- well, each one's going

to be a different Federal Order, so page 1 of 11 is
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Federal Order 1, for the years 2018 t hrough current of
2023.

Per footnote 1, "lIn-area sales are dispositions
(deliveries) of fluid mlk products in consuner type
packages fromm | k processing (bottling plants) to outlets
in Federal Order marketing areas that sell directly to
consuners. These outlets include food stores, conveni ence
stores, warehouse stores/whol esal e cl ubs, non-food stores,
school s, food service industry, and hone delivery."

So the first colum is years. The second col um
Is going to be regions. And this particul ar instance,
this is for Federal Order 1, so it's also known as the
Nor t heast regi on.

And so per footnote 2, "Pounds represent
di sposition of packaged fluid mlk from pool plants
regul ated by the respective order to outlets within the
respective order." For exanple, this would be
di spositions of packaged fluid mlk plants regul ated by
Federal Order 1 to outlets wthin Federal Oder 1

The second one is for all other regions, so:
"Pounds represent dispositions of packaged fluid mlk
products fromplants not fully regulated by the respective
order to outlets within the respective order. All other
regions may include Orders 5, 6, 7, 30, 32, 33, 51, 124,
126, and 131," as well as "producer handler, exenpt, and
partially regul ated."

And then the total line is "pounds represent the

total disposition of packaged fluid mlk products within
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the respective marketing area."
So then all the pounds are |isted by nonth, and
the final colum is annual.
And per footnote 5, the "totals may not add due to
roundi ng. "
Q Ckay. So I'mlooking at this. | see there are

11 pages. Can you kind of just tell nme --

A. Ri ght.

Q -- if there are any differences between those
11 pages?

A. Yes, it's all the sane data, all the same
footnotes. It's just the order changes. So it is for all

the orders in the system all 11.

Q So it is just for the 11 different orders?

A Correct.

Q s there any other information you would like to
add besides this?

A Not at this tine.

Ch, on this one in particular or all the other

stuff?

Q Thi s one.

A No.

Q Do you have any other information requests, data
requests?

A. Yes, | do.
There was a request for unsalted and salted butter
t hat was graded for 2005 and 2022. These requests do not

have tables for because it just would have been one nunber
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2023

on a table.

But -- so for salted, we had 697 mIlion pounds
graded in 2005, and 816 million pounds graded in 2022.
And for unsalted, it was 106 mllion pounds in 2005 and
355 mllion in 2022. And this was for all butter types
that were presented for grading, so it includes retail,
bul k, and etcetera.

Then there was a request for Class IV used to
fortify Class I. So, first of all, I"mgoing to read the
specific reference in the CFRto this. And it's
CFR 1000.40, little (d), nunber (3).

And so the little (d) section is "Class |V shal
be all skimmlk and butterfat," and then it has several
other itens listed there. But in (3), it says, "in the
skimm |l k equivalent of nonfat mlk solids used to nodify
a fluid mlk product that has not been accounted for in
Class I." And for that nunber, it is 652 mllion pounds
in 2022.

Q And just to nake it clear, when you say
CFR 1000. 40, you nean 7 CFR 1000.40, correct?

A Yes.

Q And then the final itemwas for Exhibit 88, which
| think was the California Dairy Canpai gn Exhibit 3.
There's a footnote on page 2 of 2 that states: "Due to
reduced personal contacts, first-person reporting i s no
| onger used to report nozzarella prices. The prices
reported are adjusted week to week based on the CME cash

futures settlenent."

r TALTY COURT REPORTERS, INC.
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So to clarify sone of this, sone of it's correct
and sone of it's half correct. Market News did stop

collecting these prices by phone contact about ten to 15

years ago. It is -- but it is not based on the CVE cash
futures settlenent. It is based on the daily cash close
prices for 40-pound blocks. [It's a weekly average of the

prices reported that week. And then we calculate a

di fference between the weekly average of the current week
mnus -- or -- and the weekly average of the prior week
and subtract that and apply it to the nozzarella price for

t he previous week.

That's all |'ve got.
Q Ckay.
MR HILL: I'Il turn her over for exam nation at
this point.

THE COURT: Yes, M. Rosenbaum
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Steve Rosenbaum for the International Dairy Foods
Associ ati on.
| want to follow up on the exhibit you were just
tal ki ng about, which is Hearing Exhibit 88. So these are

nozzarell a cheese prices that are represented here; is

that right?
A Yes.
Q And how -- how -- and does USDA report nozzarella

cheese prices?

A. Well, we don't collect the infornmation fromthe
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primary source, so to speak. It is a calculated nunber
based on the 40-pound bl ock cheese sales on the CME.

Q But that's a cheddar cheese price, isn't it?

A. Well, it was applied to sone previous nozzarella
price in the past.

Q Well, okay. How -- how is that being done now?
Wll, | nmean, in -- I'"'mnot -- |'mnot understandi ng how
you're -- you are using novenent in the cheddar cheese
price to say sonething about the nozzarella price.

A Correct.

Q So |l -- so -- and so the changes that are
represented here over tine, those are changes that are

based entirely upon changes in the cheddar cheese price?

A That's correct.

Q Ckay. Well -- so what's the starting point for
t he nozzarella price?

A | don't have that information.

Q That -- because that's before -- | nean, this is a
USDA publication, right?

A It is. It was prior tony tinme. | -- | don't

have any answer for that.
Q And what -- what -- what is your tine? |'msorry,
you may have said that already. How |long have you been

doi ng this?

A | have been with AMS 12 or 13 years.
Q So --
A. | mean | stated earlier that they stopped

collecting this ten to 15 years ago.
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Q Ckay. So are -- isthe -- is it -- strike the
guesti on again.

s it your understanding that there is a
nozzarella price that was collected ten or 15 years ago by
calling up sonebody and asking them what the price of
nozzarell a cheese was at that particular point in tine,
and then since that phone call took place, the reported
nozzarella cheese price is sinply whatever that nozzarella
cheese price was ten or 15 years ago adjusted by whatever
changes have happened in the cheddar cheese bl ock price
since then?

A. That's ny under st andi ng.

Q Ckay. And -- and do you know who it is that ten
or 15 years ago received the call asking them what the
nozzarella price was?

A | do not.

Q And are you the person within USDA who i s nost
know edgeabl e about these questions?

A | would think so. Yes.

MR. ROSENBAUM That's all | have. Thank you.

CRCSS- EXAM NATI ON
BY DR CRYAN

Q "' m Roger Cryan with the Anmerican Farm Bureau
Federation, and | have a very difficult question for you.
Coul d you repeat all five of those nunbers just to nmake
sure everybody in the roomhas the sane thing?

A Yep.

Class IV fortification used to fortify Class | was
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652 mllion pounds in 2022.

Q Ckay.

A. And then for butter graded, it was salted is
697 mllion pounds in 2005, and 816 mllion pounds in
2022. Unsalted is 106 mllion pounds in 2005 and
355 mllion in 2022.

And that's graded -- grade AA butter grade?
Yes.

Sorry to be so hard on you. Thank you.
Terrible, Roger. Thank you.

And thank you for the data.

> O >» O > O

You' re wel cone.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIk Producers.
Ms. Warren, thank you for putting together
Exhibit 59, that was a request of Select MIk Producers.
| did want to ask about the -- what is conprised in the --

in the rows where it says "all other regions.” And I
| ooked back at the request that we sent in, and | think
they had -- we had requested that broken out by -- by
or der.
Was it consolidated because of confidentiality

restrictions?

A Yes, it was.

Q Ckay. And then just so I'mclear, | want to ask
about a partially regulated distributing plant.

So if we have a partially regulated plant that's
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in Oder 1, and that's where -- it's partially regul ated
under Order 1. Al of that plant's volune -- well, that
plant's volunme that is sold into Oder 1 would be in all
ot her regions, correct?

A Yes. Correct.

Q And then the volunme of that plant that woul d be
sold in Order 5, that would show up on the Order 5
spreadsheet under all other regions on Order 5, correct?

A Correct.

Q Ckay.

MR MLTNER | think that's all the clarification
| needed. Again, thank you very nuch for putting it
t oget her.

THE WTNESS: You're wel cone.

THE COURT: Any other questions for this w tness?
O her than AMS?

AMS, it is your witness, so | guess you are
redirect.

MR, H LL: No, we have no further questions, your
Honor .

THE COURT: Al right. Let's -- I'll put
Exhibit 59 into the record of this hearing unless there's
obj ecti on.

Seei ng none, Exhibit 59 is part of the record.

(Thereafter, Exhibit Nunmber 59 was received

i nto evidence.)

THE COURT: Thank you, Ms. Cashman.

M5. TAYLOR | believe we have a National MKk
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W t ness

next.

THE COURT: Yes. Thank you for naking a w tness

avai l abl e.

Rai se your right hand.
CHRI STI AN EDM STON,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Your wi tness.
DI RECT EXAM NATI ON

BY M5. HANCOCK:

Q
stating
A

Good afternoon, M. Edm ston. Wuld you mnd
and spelling your nane for the record?

Absol utely. Christian Edm ston,

CHRI-ST-1-A-N, EEDMI-S-T-ON.

Q

And can you provide your mailing address for the

record as wel | ?

A

4001 Lexi ngton Avenue North, Arden Hills,

M nnesota, 55126.

Q

A.

Q
witten
A.

Q
A

exhi bi t

Thank you.

And where were you enpl oyed?

Land O Lakes.

Did you in your role with Land O Lakes prepare a
statenment in support of National MIk's proposal ?
Yes, | did.

Is that identified as Exhibit NWF-9?

Yes, ma' am

M5. HANCOCK: Your Honor, if we could have this

mar ked as the -- for identification purposes.
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THE COURT: Yes. That exhibit's marked
Exhibit 126 for identification.

(Thereafter, Exhibit Nunmber 126 was narked

for identification.)

M5. HANCOCK: Thank you.

BY MS. HANCOCK:

Q M. Edm ston, would you provide us with your
testinony at Exhibit 126, please?

A. Absol ut el y.

My nane is Christian Edm ston, and | amvice
presi dent of Procurenent at Land O Lakes. | have worked
in the dairy industry for over 20 years, including roles
with I nforma Econom cs, Kraft Foods, and Land O Lakes.

My primary areas of responsibility have been
procurenent and sales of dairy products such as mlKk,
cheese, butter, whey, and cream as well as dairy
comodi ty market anal ysis and risk managenent. | have
personal | y bought and sold bul k cheese varieties for ny
enpl oyers, and al so draw upon the experience of others
wi thin Land O Lakes that have done the sane.

| have served on commttees and represented ny
current and fornmer enployers with groups such as the
| nternational Dairy Foods Association (IDFA), National
M| k Producers Federation (NWPF), Chicago Mercantile
Exchange (CME), and Anerican Dairy Products Institute
(ADPI ) .

2023

Land O Lakes is a dairy cooperative with over 1200

dairy farnmer menber-owners. Land O Lakes has a nationa
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nmenber shi p base, whose nenbers are pooled on five
different Federal Orders. Land O Lakes' nenbers own
several cheese (block, barrel, processed, and dry),
butter-powder, and val ue-added plants in the Upper

M dwest, East, and California. Land O Lakes thanks the
Departnent for calling this hearing to consider the
noder ni zati on of Federal M Ik Marketing Orders (FMVOs).

| present this testinony on behalf of Land
O Lakes, Inc. Land O Lakes fully supports all the
Nati onal M|k Producers Federation proposals, and this
testinmony is submtted in support of Proposal Nunber 3:
Renove t he 500-pound Barrel Cheddar Cheese Price fromthe
Protein Price.

As others have stated in their testinony, dairy
producers have been negatively inpacted by the current
cheese pricing structure in the Cass IIl fornula. This
primarily occurs in tw ways:

(1) The ratio of volunme in NDPSR bl ock cheddar
cheese versus NDPSR barrel cheddar cheese is not
representative of cheese pricing in the United States. In
ny experience, nost cheese in the United States is priced
of f of the 40-pound bl ock cheddar cheese markets with only
a very small fraction of cheese priced off of 500-pound
barrel cheddar cheese. However, the Cass IIl fornula is
wei ghted nearly equally with block and barrel cheese
prices. Consequently, when bl ock cheese prices trade well
above barrel cheese prices, as has nostly been the case

since 2017, the result is a Cass IlIl mlk price that is
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artificially | ower because of the overrepresentation of
barrel cheese price;

(2) Wen the price of block cheese exceeds that
of barrel cheese, barrel cheese manufacturing plants
struggle to maintain profitability with a regulated m |k
price based on the wei ghted average of bl ock cheese and
barrel cheese, and with the barrel cheese sales limted to
the | ower value of barrel cheese price only. Producers
ei ther absorb this financial inpact through direct
ownership of the mlk processing asset via a cooperative
or through lower mlk prices paid to producers by the
manuf acturer in areas outside FMVOs.

"1l skip the quote from USDA

The original goal was to increase statistica
vol une on the survey by addi ng barrel cheddar cheese,
whi | e adj usting by $0.03 per pound to reflect the
difference in cost for the |ower barrel cheddar cheese
prices. The effect of this was to put bl ock cheese and
barrel cheese on equal price terns, which neant no maj or
i npacts to mlk producers or processors of barrels.

Since that time, barrel cheese prices have becone
increasingly nore distant from bl ock cheddar cheese prices
and the $0.03 addition to barrels is not enough to cover
the delta between the two.

The price spread between bl ock cheese and barrel
cheese was relatively stable from 1999 to 2016. Wt hout
volatility in this price spread, the flaws in the current

Class Ill pricing formula structure were not evident. The
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departure of the historically stable price relationship
bet ween bl ock cheese and barrel cheese has becone evi dent
since 2017 and has created the financial inpacts detailed
above.

To address several concerns that have arisen
during industry associ ation neetings:

(1) Price discovery will not be inpacted. The
NDPSR survey can continue to include barrel cheese and
provide visibility to changes in the market price, but it
does not have to be included in the Cass Ill Protein
Price cal cul ati on;

(2) The CME cash barrel market would not be
i npacted. Wile renoval of the barrel price fromthe
Class Il Protein Price cal culation may change tradi ng
interest in the CME cash barrel market, trading can stil
occur;

(3) The inpact on risk managenent and futures
position limts should be negligible. As nentioned in
ot her testinony, the percentage of total product
represented by survey volune would renai n above the | evel
seen in the butter market. Single nonth position limts
are currently the sanme in butter as for cheese futures and
bl ock cheese futures.

G ven these considerations, Land O Lakes supports
the National M|k Producers Federation proposal to renove
t he 500- pound barrel cheddar cheese price from cal cul ation
of the protein price. Land O Lakes thanks the Depart nent

for calling this hearing to consider the nodernization of
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Federal M Ik Marketing Orders.
Q Thank you, M. Edm ston

M5. HANCOCK:  Your Honor, we would submt M.
Edm ston for cross-exam nation.

THE COURT: Cross, M. Rosenbaum

CRCSS- EXAM NATI ON
BY MR ROSENBAUM
Q Steve Rosenbaum for the International Dairy Foods
Associ ati on.

| f you could please turn to the second page of
your testinony.

MR. ROSENBAUM |I'msorry. If | could have the
hearing -- the exhibit nunmber again, your Honor. |'m
sorry.

THE COURT: 126.

MR. ROSENBAUM  126.

BY MR ROSENBAUM

Q And you state at the end, "to address severa
concerns that have arisen during industry association
neetings," and then you list three different points,
correct?

A Correct.

Q Poi nt nunber one is, "Price discovery will not be

i npacted. The NDPSR survey can continue to include barrel
cheese and provide visibility to changes in the market
price, but it does not have to be included in the

Class Ill Protein Price calculation.™

Do you see that?
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A. Yes, | do.

Q So this is a scenario under which barrel cheese
prices would no | onger be included in calculating the
Class Il protein price, correct?

A Correct.

Q And | assune that neans that barrel cheese would
play no role in setting mninmummlk prices, correct?

A That is correct.

Q Have you actually | ooked at the |l egal authority
the Secretary has to gather information for purposes of
t he NDPSR survey?

A. | do not have famliarity of that |egal authority.

Q Do you know whether, in fact, that legal authority
makes it illegal for the Secretary to collect information
unl ess that information is being used to collect -- to set
m ni mum prices?

A. | do not have that know edge.

Q So |l will draw your attention to 7 U S. Code
1637b, which is the provision that provides for nmandatory
reporting for dairy products. Section (a), Establishnment,
says, quote: "The Secretary shall establish a program of
mandat ory dairy product information reporting that wll:
(1) provide tinely, accurate, and reliable market
information; (2) facilitate nore informed marketing
deci sions; and (3) pronote conpetition in the dairy
product manufacturing industry." That is section (a).

Section (b), nunmber (1): "In general, In

establishing the program the Secretary shall only" --
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enphasi ze the word only -- "(A)(i) subject to conditions
descri bed in paragraph (2), require each manufacturer to
report to the Secretary information concerning the price,
guantity, and noisture content of dairy products sold by

t he nanufacturer:; and" -- and then there's sone ot her

2023

things that are irrelevant here, but say that's subject to

the conditions in paragraph (2), which I'Il now get to.

Par agraph (2), "Conditions: The conditions
referred to in paragraph (1)(A (i) are that, (A) the
information referred to in paragraph (1)(A)(i)" -- nanely
the informati on being collected -- "is required only with
respect to those package sizes actually used to establish
mninmumprices for Cass IIl or dass IV mlk under a
Federal M|k Marketing Oder; and (B) the information
referred to in paragraph (1)(A) (i) is required only to
extent that the information is actually used to establish
mnimumprices for ass IIl or dass IV mlk under a
Federal M|k Marketing Order."

Now, doesn't that suggest that, in fact, your
statenment is incorrect and, in fact, it would be illegal
for the National -- for the survey to include barrel
cheese under a circunstance where barrel cheese is no
| onger being used?

THE COURT: Hold up.

Ms. Hancock.

M5. HANCOCK:  Your Honor, | would object to this
guestion. The witness has already said he's not famliar

with the standards. And he's just read the lawin. It's
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ei ther a question of law, which we can agree, or
M. Rosenbaumis just asking for the witness to do his

| egal research for him either one of which is --

MR. ROSENBAUM | have done the | egal research,
your Honor, and he's making a statenment that I'mtrying to
get himto -- to -- to indicate whether or not his
statenent is -- is, in fact, valid.

THE COURT: Well, I -- 1 don't know that this
Wi tness has to interpret the regulation. | nean, he can

certainly rely on his own counsel.

Wuld it do for your purposes if you asked the
W tness to assune for purposes of the question that the
regul ation that you cited and read -- and | do think it's
useful to have that text in that part of the transcript --
precludes the Secretary fromcollecting that data?

M5. HANCOCK:  Your Honor, | would object on that
basis that it is outside the scope of this witness's
testi nony and what he's being offered here for. He's not
a legal expert. He's not being -- he's not being offered

to interpret the | aw or even provide an opi nion about what

the Secretary has or has not -- no authority to do.
MR. ROSENBAUM  Your Honor, this witness -- it is
a statute, by the way, your Honor. It is not a

regul ati on.

THE COURT: |'msorry.

MR. ROSENBAUM  Just so the record is clear. It
woul dn't make any difference, | don't think.

But in any event, this witness has said, quote,
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"The NDPSR survey can continue to include barrel cheese,
end quote.” And do you have a basis for -- I'mtrying to
understand, do you have a basis for naking that --

THE COURT: Yes, | overruled the objection given
what the wtness has said. The witness has said this --
as | understand, which is where we continue to be.

MR. ROSENBAUM  Ckay.

THE COURT: And it sounds |like maybe -- maybe it
won't be. And | think it's appropriate to expl ore what
the witness based that statenent on and what -- really to
give himthe opportunity for that matter to explain.

Yes, Ms. Hancock.

M5. HANCOCK:  Your Honor, | have no objection to
asking the wi tness what he bases his statement on. My
objection is to the witness being asked to interpret the
law. | don't think that's appropriate under any
ci rcunstances, but certainly not within the scope of what
he's testifying here to.

THE COURT: Well, | think it is appropriate for
this witness to ask whet her he consi dered whether -- and
you already did that -- whether the | aw precluded this.
nmean, we're stretching this out a bit. But, | nean, |
think you could -- he's not really being asked to
interpret the law. It's, do you consider whether this
precluded you from-- the information from being coll ected
by the Secretary. And | think that's a fair question
since he said it would continue to be coll ected.

BY MR ROSENBAUM
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Q D d you consider whether the |anguage | read, in
fact, would preclude the Secretary fromengaging in
mandat ory reporting of barrel cheese prices?
A. M . Rosenbaum do you have a copy of that that |
can | ook at?
Q No. | was inforned -- the answer is | don't. You
know, | got a hard tine yesterday for giving -- for
mar king as an exhibit a regulation, and so | am-- |
decided to skip that.
THE COURT: You didn't get a hard tinme from ne.
| think we can -- if the witness is putting
together his testinony -- | don't think we should ask this
witness to opine -- he's not -- you're not a | awer,
right, sir?
THE WTNESS: No, sir
THE COURT: Gkay. And you -- | don't think we
need to present himw th sonmething new and ask for his
interpretation of it. | think your position is that
it's -- the Secretary is precluded fromcollecting the
information. He said that the Secretary would continue to
collect it. If you assuned for purposes of the question
that the Secretary is precluded fromdoing that, do you
have any other reason to think the information wll
continue to be collected? I'mnot -- |I'mout of practice.
MR. ROSENBAUM No, you -- no, actually, | think
you're -- | think you are in very good practice, your
Honor .
BY MR ROSENBAUM
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Q Are you aware of any other authority than the
statute that | quoted that would allow the Secretary to
mandat e the reporting of barrel cheese prices?

A. So correct nme if I"mwong, but |I believe the
begi nning of the statenent that you just read said "in

general . "

general, subject to these conditions, and that was the

m ni mum pri ces.
that as to say in general but not necessarily in al
cases, in all situations.

Q Ckay.
issue in 15 years, so | guess | would viewit as a
to in general.
poi nt to?

A. No, sir.

Q Al right. Now, | want to ask you about the

agai n.

addressi ng what USDA had to say in 1999, as part of
Federal Order Reform regarding the question whether to

Q Yes, "in general," but that -- what they nmean, in

the extent the information is actually used to establish

A. So | guess | would consider that -- | would read

A. And we haven't -- we haven't taken a ook at this

once-i n-a-very-unusual situation, not necessarily subject

| anguage you quoted on the -- let ne start that question

At the bottom the very bottomof page 1, you're

condition | read, that the information is required only to

Q All right. |Is there any other authority you would
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i nclude barrels in the survey that was going to be used to
set mnimumCass |IIl prices, correct?
A Yes, sir.
Q Ckay. And you are quoting fromthat decision, so
| assune you -- you have read it.
A. Yes, sSir.
Q Ckay. So | would like to --
MR. ROSENBAUM | f | could approach the w tness?
THE COURT: Yes.
MR. ROSENBAUM This is an excerpt fromthe

Federal Register that is being quoted by the wtness.

And, your Honor, | don't know whether -- | can --
| nean, it's easy for nme -- | have given hima copy so he
can look along. | don't think I need to mark this as
an -- as an exhibit. | have copies for anyone who wants

to be able to foll ow al ong.

THE COURT: Now, | -- it sounds like it is the
type of thing that's -- well, do we have -- | don't even
think we have to take official notice or judicial notice
or anything of it. It's -- I'll take a copy. |I'm
intrigued. M. Rosenbaum if you have got a copy for ne,
"1l read along. |'mintrigued.

And we can identify what this is in the
transcript, right?

MR. ROSENBAUM Yes. This is -- this is -- just
to be clear, this is Volune 64 of the Federal Register,
starting on page -- well, the cover page, which is 16026,

and then | have excerpted several pages, but the very | ast
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page on the back of the docunent is page 16098, which is
the page that the witness is citing, and that's what ny
guestions are going to be limted to that page, | believe.
BY MR ROSENBAUM

Q So as you indicate, the decision was nade by the
USDA to include barrels in setting the price, correct?

A. |"msorry. Can you say that again?

Q The deci sion was nade by USDA that it was going to
i ncl ude 500-pound barrels in determ ning the cheese price
that would be used to set mninumm Ik prices, correct?

A Correct.

Q And that was over the objection of National -- of
t he NWPF, correct?

A. | believe that's right, but I do not have all of
the objections in the testinony commtted to nenory from
1999.

Q Ckay. So the -- now -- now, you would agree with
me, just on the basic very sinple mnded principle, that
there is a difference between the cost of meking cheese
and the price at which a cheese is sold, correct?

A Difference in the definition or difference in the
nuneri cal val ues?

Q Well, definition

A Vell, both, I"'msure, | nean --

Q But that depends on the market condition

|"mjuvenile saying, by definition, there's a cost
to make cheese, and there's a price at which you sel

cheese, and those just are two -- conceptually two
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different things, right?

A. Conceptual ly, yes. Nunerically, not necessarily.

Q Exactly. And obviously, there's a relationship
where you are going to hopefully sell the cheese for nore
than it cost you to nake it, but --

A Hopeful | y.

Q -- in any event, conceptually, they are different.

So -- and what you have pointed out in your
quotation is that there was $0.03 added to the barre
cheese price, and it is generally considered to be the
I ndustry standard cost difference, cost difference,
bet ween processi ng barrel cheese and processi ng bl ock
cheese, correct?

A. Yes, Sir.

Q And really ny purpose of -- of providing you this
docunent is -- and you quoted it correctly -- but if you
just go up, that's -- that |anguage appears in the mddle
col um on page 16098, correct?

A Yes, sir.

Q And if you go up a little further, really just
i ke a paragraph and a half earlier on, there's a sentence
t hat says, quote: "QOher comrenters suggested that if
barrel prices are included, they should be increased by
$0. 03 per pound to nake up for the difference in packaging
costs."

Do you see that?

A | do.

Q Ckay. And that's the sane -- the exact sane $0.03
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that, in fact, USDA in 2000 adjusted barrel prices for,
correct, $0.03?

A. Yes. And the quote that | provided states that
specifically.

Q Yes. And, indeed -- and that remains the
adj ust nent today, correct?

A. It does. However, at the tine, you know, as |
made t hat delineation between nmake cost and narket price,
at the tine there was very little difference in barrels
pl us three and bl ocks on the narket.

Q Ckay.

A. And so retroactively, trying to consider whether

or not the Departnent woul d have adjusted differently,

2023

woul d have adjusted by $0.03, | think is difficult because

the di fference between barrel cheese and bl ock cheese

really didn't -- didn't show up, didn't do different
things in the market until 2017.

Q But -- but every statenment that's made here is a
statenment relating to the -- by "here,” |I nmean in the

decision, the April 2nd, 1999, decision -- they are all

tal ki ng about the difference in the cost to nmake cheese,

correct?
A. That's right.
Q Ckay. | nean, there's -- there's no statenent

t hat USDA was doing this in order to nake the price of the

two be the sane --
A. Because at the tinme there was -- |'msorry.

Q -- for purposes of setting mnimummlk prices,
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correct?

A Correct. Because at the tine | don't believe
there was a need, given that the markets acted in relative
harnmony wi th about a $0. 03 spread.

Q But, | nmean, you can point to nothing in this
deci sion that says USDA was trying to equalize price or
ensure that the price would be the sane. All of their
statenents are about the effort to equalize cost; isn't
t hat true?

A. That is true. But what | point out in ny
testinony is that under those market conditions versus the
mar ket conditions in 2017 through 2023, unintended
consequence of not considering that back in 1999 is sone
of the things that | delineated out, a couple of the
uni nt ended consequences | delineated out.

Q Ckay.

A. Put differently, how could they have consi dered
what they m ght need to address in 1999 when those
conditions in the market hadn't surfaced yet.

Q Well, they had addressed the fact that bl ock
cheese was a neani ngful participant in the market, and
barrel cheese was too. They did talk about that, correct?

A Yes. In ternms of volume, correct.

Q Ckay. And they nade a determ nation that they
were going to include both in the survey, correct?

A Correct.

Q And they made an adjustnent so that the fact that

it cost |ess to package 500-pound barrels, presumably,
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because it's one big thing --

A. It is a big thing.

Q -- packed into little different things than
40- pound bl ocks -- I'"'musing technical terns here -- that
there was a -- there was a difference in that cost,
correct?

A. G ven the best information they had at the tine,
correct.

Q kay. So -- well, you are certainly not here
proposi ng to change because you think the -- there's

sonet hi ng i naccurate about $0.03 as a difference in the
cost of packagi ng between the two, correct? | nean,
that's not the basis --

A. No, sir. | have provided no testinony al ong those
l'ines.

Q And no one from National MIk is using that as a
basis for the proposal ?

A Not that |I'm aware of.

Q Ckay. So let's go back to the first page and | ook

at your exanple of how dairy producers have been

negatively inpacted. And your -- your point two,
actually, | think talks mainly about the inpact on
processors, although there's sone reference -- obviously,

sonetimes those processors are owned by producers.

But you say here, quote: "Wen the price of block
cheese exceeds that of barrel cheese, barrel cheese
manuf acturing plants struggle to nmaintain profitability

with a regulated mlk price based on the wei ghted average
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of bl ock cheese and barrel cheese, and with the barrel
cheese sales limted to the | ower value of barrel cheese
price only."

Correct?

A Correct.

Q So | just want to focus on that. And let's just
use the exanple of prices that | used in earlier
guestioning, which | think is not unrealistic, although
per haps sonmewhat hi gher than current prices, which is --
| et's assune that block prices today are $2 a pound --
sorry. Let ne start that exanple again.

Let's assune that barrel prices are $2 a pound and
bl ock prices are $2.10 a pound, correct?

Now, under the current fornula, those would be --
and let's assune that the surveyed price -- the survey
cheese, let's just nake it easy and say it is 50% bl ock
and 50% barrel. Wiich is not too far off fromwhere it
really is, correct?

A Correct.

Q Ckay. So under that scenario, the mnimmmlKk
price is going to be set based upon an assuned selling
price of cheese of $2.05, right, halfway between the $2
barrel price and the $2.10 bl ock price?

A. Not to pick nits, but you would actually increase
the barrel price by $0.03, so you woul d average toget her
2.03 and 2.10 for an average of 2.065 doing it off the top
of ny head.

Q Ckay. Al right.
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A. But, yeah, | hear you.

Q Well, no, I'"'mglad you nade that correction. So
|"mgoing to correct ny exanpl e because | |ike ny nunbers.
So let's assune that the barrel -- that the barrel

prices is a $1.97.

A Fai r enough.

Q And the block price is $2.10.

A Now 2. 05 wor ks.

Q And so under that scenario, the first thing you do
is add the $0.03 -- no, | appreciate you being nore
accurate -- you add the $0.03 to the barrel price to
reflect the fact that it's actually cheaper to nake the
barrel cheese by $0.03. And so you end up with an
adjusted price for barrels of $2 and then a price for
bl ocks of 2.10. Ckay?

A. Yes, sSir.

Q You are with ne?

And so under that scenario when it comes to
setting the Class IIl price, USDA wll | ook at the
wei ght ed anount of production covered by the survey, which
we're going to assunme here is 50/50, which is close to
accurate. And that -- and then you would end up with a --
an assuned selling price of $2.05.
And that's what USDA woul d use to then set the
Class Ill price, correct?
A. Yes, sSir.
Q And you woul d deduct fromthat selling price the

Make All owance -- and let's just -- let's assune
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Make Al l owance -- let's assune a Make Al l owance of $0. 20,
which is really what it is, and let's -- currently,
al t hough everyone's proposal is to increase it -- you

know, everyone, nost people here today are proposing to
increase it, not necessarily by the sane anount, but that
woul d mean you woul d have -- you subtract that $0.20 from
the $2.05, and you end up with $1.85, which represents the
m ni mum price that has to be paid for the class -- for the
mlk used to nake that product; is that right?

A Correct.

Q Ckay. So going back to our scenario, the price of
the -- of the barrel cheese at $1.97, you are going to
subtract the same $0.20 cost to manufacture. W' ve
already gotten rid of the $0.03. W're not going to get

rid of it again. So that neans that you would end up

with -- tal king about the manufacturer -- would end up
with $1.77; is that right -- I'"'msorry. No, no. Sorry.
Do it again.

Ckay. You take the $1.97, and you subtract the
$1.85 that it has to pay at a mnimummlk price, and you
have $0. 12 left over, correct?

A $1.97 mnus $1.85 is $0.12, correct.

Q Which is Iess than the actual cost of naking the
barrel cheese, correct?

A Yes. Al though you haven't gone into the part of
your scenari o where you have actually gotten rid of the
barrel price in the calculation of mlk yet, so sonething

went awy, | think.
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Q Ckay. Well, and |"'mgetting there. But that's --
that -- when you -- when -- I"'mreally at this point just
descri bing your sentence. GCkay? That is to say, "Wen
the price of block cheese exceeds that of barrel cheese,
barrel cheese manufacturing plants struggle to maintain
profitability with a regulated mlIk price based on the
wei ght ed average of bl ock cheese and barrel cheese, and
with the barrel cheese sales Iimted to the | ower val ue of
barrel cheese price only."

| think that's what |'ve just gotten through

describing is that scenario. |I'mgoing to get to your
proposal in a mnute. | just want to nmake sure we're --
t he agreenent -- that under ny assunptions as to what the
price is of -- of -- of barrel cheese and bl ock cheese,

assum ng a 50/50 split in the survey, am| describing the
econom cs to a barrel cheese manufacturer?

A. So the cheese price used to calculate Class |11
we have 2.05, right. Hold out $0.20 in the
Make Al |l owance, you get to $1.85.

Q That's what you have to pay for your mlk

correct?
A. Ri ght .
Q Ckay.
A The market for barrels is $1.97.
Q Ri ght ?
A $0.12 left over. |I'mwth you.
Q Ckay. And that's -- that $0.12 -- | nean, a

barrel manufacturer under the current regul ations is not
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covering its costs to manufacture --

A True.

Q -- because the cheese price is a 50/50 split
bet ween barrel and bl ocks, and in our hypotheti cal

scenario, barrels -- blocks are higher, and so you are

use the term-- to a level that's in excess of the -- of
the actual barrel price, correct?

A. The barrel manufacturer's profitability is
negatively inpacted by the w de bl ock-barrel spread --

Q Ckay.

A. -- with the nunbers that you brought in.

Q Ckay. So now let's got to the scenario -- your

scenario -- well, strike that.

pricing is exactly the same as the hypothetical we just

2.10. Ckay?

Wi ch is your proposal. Ckay?

That woul d nean the amount that the nanufacturer has to
pay for its mlk as a mninumregul ated price is $1.90,
right?

raising the reference price -- if that's the right way to

So let's assune that in -- in the marketpl ace the

went through. GCkay? That is to say the price of barrels

Now, let's assume a scenari o under which barrels

So under that scenario, you'd start with $2.10 as

the price of cheese. Let's assune a $0.20 Make All owance.

is $1.97. The adjusted price is $2 because you -- there's

a $0.03 adjustnment in the formula. The price of blocks is

are no longer used to set the Class IIl price. Al right?
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A Correct.

Q It isa--the mlk -- mnimummlk price has gone
up by a nickel as a result of the elimnation of barrels
fromthe fornula, correct?

A Correct.

Q Ckay. But the -- so under that scenario, the
barrel manufacturer is receiving for its finished product
$1.97, correct? And you are deducting fromthat $1.90.
Now he only has $0.07 left over to cover his cost to
manuf acture, correct?

A. Assum ng that the barrels are still sold based
upon the barrel market, that's correct.

Q So under the current regulations, he's not doing
fantastic to begin with because he's already only |eft
with $0.12 to cover his $0.20 of cost of manufacture, but
under your proposal, he is now having only $0.07 to cover

his $0.20 of cost to nake the product, correct?

A. Assunming that the barrels are still sold upon the
barrel market -- sold based upon the barrel market, that's
correct.

MR. ROSENBAUM That's all | have.

THE COURT: Further cross?
CROSS- EXAM NATI ON
BY DR CRYAN:
Q "' m Roger Cryan with the Anmerican Farm Bureau
Feder ati on.
Hel l o, Christi an.
A. Hel | o, Roger.
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Q Nice to see you

A. Nice to see you as well.

Q You -- there was tal k about the -- just now you
all were tal king about the prices, cost and about -- about
val ue, demand value, if -- the cheese plants are typically
running full; that's the objective?

A. As best you can.

Q Because it's an expensive proposition to run a
cheese plant, and letting it sit idle doesn't nmake you any
noney?

A Correct.

Q And you can't really run blocks through a barre
line, and you can't really run barrels through a bl ock
line; is that right?

A. Processing mlk into cheese, or are you talking
about maki ng processed cheese for --

Q | " mtal king about making barrels or maki ng bl ocks.

You have separate lines and --

A Correct.

Q -- you can't just swap them out?

A Correct.

Q So that given if, in the long run, the processing

capacity for blocks and barrels is bal anced, there's --
plants are going to be running full all the tinme, and

there's going to be differences in the short run in dermand

and -- and that there's going to be balances in the price,
they are not going to -- they are not going to converge --
when those plants are all running full, the price for
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bl ocks and barrels isn't necessarily going to converge,
like it mght have, again, 30 -- 30 years ago when nore
cheese plants had nore sl ack capacity?

A There's limted flexibility, I think is part of

what you are sayi ng.

Q Ri ght .

A There's limted open capacity --

Q Ri ght.

A. -- 1 think is part of what you are saying.

Q Ri ght.

A. And then obviously those markets, block and barrel

have di fferent demand characteristics as well that could
keep them from convergi ng.

Q Ckay. And -- and if the -- would you say that
there's sone -- to sone degree the reason that the barrels
are still priced separately is because they can be,
because there continues to be a CME price, and there
continues to be an NDPSR price, and that that's kind of
maybe the biggest thing that's driving barrel users to use
a separate price?

A That's the structure of the industry today. And I
think that that structure was put in place when conditions
were such that adding $0.03 to the barrels to cal culate
the Class Il price didn't create any uni ntended
consequences, negative profitability for barrel producers
as an exanple. And so the hangover of that structure of
the industry persists today, correct.

Q Al right. So it's changes in structure that have
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made this -- have created this inbalance, this volatility

of the spread?

A And the current structure of how we cal cul ate our
Class Il protein price, correct.

Q Do you sell block cheese?

A. Yes, sSir.

Q Do you quote custoners the same price for 40s and

640s per pound?
A. | view that as proprietary, sir. | don't want to
gi ve that.
Q Very good.
Do you -- do you understand that there would be
any difference between 40s and 640s ot her than packagi ng,
ot her than essentially the size of the packaging? G ading

standard is the sane and --

A. Yes, sSir.
Q -- and the uses are the sane, aside from handli ng?
A. For the nost part, | agree with that. | have seen

640s that are sold specifically for processed cheese. |
think there was sone testinony earlier that alluded to the
potential or ability to adjust the price of a 640 based
upon noisture. |'ve seen that. It's not very conmon.
So | would say for the nost part, your statenent

is direct.

Q Wul d those neet the grade standard that are
applied to 640s on the CVE?

A They neet the grade -- so |I'mtal ki ng about 640s.

Q | under st and.
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A. Ckay.

Q You can take 640 and cut it into 40s. You can
turn a 640-pound bl ock into 40-pound bl ocks?

A Sur e.

Q I f the 640s are nade for processing, would you be
able to cut those into 40-pound bl ocks and sell them on
the CME, or is that a different standard? 1|s that
different fromthe grade standard?

A. Wien | have seen that happen, they've carried a
different noisture. So | don't know that that would be
possi bl e.

Q Ckay. But when they neet the sane grade
standards, they are basically the sanme product?

A. Yes. Wien they neet the grade --- you know, if
they are the sane noisture, if they neet the standards for
40s, you can cut up a 640 and nmake 40s out of it, correct.

Q Fantastic. Thank you, Christian

DR. CRYAN. |'mdone. Thank you.
THE COURT: There's no questions by anyone ot her
t han AMS?
M. Mltner?
CROSS- EXAM NATI ON
BY MR M LTNER:
Q Ryan MItner from Select M Ik Producers.
Does Land O Lakes sell any WPl ?
A. No, sir.

O

Are you famliar with the whol esale prices of WPI?
Most | y.

>
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Q Wul d $7 a pound be in a range -- a reasonable
range for WPl ?
A. Well, it's a market, right, and so prices change
regularly. It would depend upon what tine period you
are -- you're quoting to -- for nme to answer that.
Q Do you -- do you have an idea what you would
consi der a reasonable price for WPl in the market today?
A | would put it bel ow $7.
Q Ckay. Five?
A Sur e.
Q Ckay. | think in the last weekly report dry whey
was $0. 27 a pound or thereabouts.
Does that sound about right?
A Sure. Yes.
Q So that's a heck of a difference between those two
products with the sane base ingredient, isn't it?
A. It is. But |I think there was other testinony that

spoke to the cost of processing. WPl as well as the val ue

of the byproducts fromturning the whey streaminto W
has an i npact as well.

Q Absolutely. | agree with that.

Wien M. Rosenbaum was tal king with you about the

various profitability calculations for a barrel

manuf acturer, that doesn't take into account any of the
incone or profit that that barrel manufacturer could
obtain fromthe sale of its whey products, though, does
it?

A. Correct.
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Q And if they are able to capture value froma high
val ue whey product, wouldn't that allow themto sell their
barrels at a |ower price and still maintain overal
profitability?

A Theoretically.

MR. MLTNER  Thank you. That's all | have.

THE COURT: Anything additional from anyone ot her
t han AMS?

AMS?

M5. TAYLOR:  Your Honor, given the tine and our
hard stop at 3 o'clock, |I did check wth Ms. Hancock, and
it looks like this witness will be avail abl e Tuesday
norni ng, and we could finish his cross then. | would
prefer to do it that way so we are not shortchangi ng our
answers to our questions, if that's possible.

THE COURT: Yes. W did say we would have a hard
stop at 3:00, and we'll conme back to M. Edm ston.

M5. HANCOCK: Your Honor, | was just going to say,
he has a flight to catch right now anyways, so he's going
to run while we clean up the rest.

So go ahead and go.

THE COURT: Very good, sir. Thanks for being
here. Have a safe flight.

M5. TAYLOR:  Your Honor, | did want to nention
while we're still webcasting that for anyone el se

listening, the producer testinony opening for next Friday

w Il be available starting on Tuesday, Septenber 5th at
12: 00 p.m Eastern. That's different -- Mnday is the
TALTY COURT REPORTERS, INC. 1961
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holiday, so it wll open up Tuesday at noon, and | just
wanted to nake sure everyone was cl ear about that.

THE COURT: Thank you.

Let's go off the record.

(O f-the-record.)

THE COURT: Back on the record.

Of the record it appeared that no one had
anything further that needed to be raised today on the
record or off, and so we adjourn to reconvene Tuesday,
Septenber 5th at 8:00 a.m Thank you.

(Wher eupon, the proceedi ngs were concl uded.)

---000- - -
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