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TUESDAY, AUGUST 29, 2023 - - MORNI NG SESSI ON

THE COURT: Let's come to order on the record.

At first, | understand we have sone prelimnary
busi ness today. One is, M. Rosenbaum you have a
corrected Exhibit 99?

MR. ROSENBAUM  Exactly, your Honor. W have
submtted to USDA for posting on the website, and | have
di stri buted copies to USDA, hard copies to USDA, and |
have copies for everyone else as well, which I"mgoing to
di stribute as soon as | stop tal king.

This is an updated Hearing Exhibit 99, which
corresponds to updated | DFA Exhibit 5. And the changes
are those that were discussed yesterday. On page 8, the
words "MCP' were deleted and the words "fat/skin' were
substituted in the last of the three bullet points.

On page 10, the word "from' was del et ed.

And finally, on page 12, where it had said "2022
DH average protein in skim" it now says "2020-2022 DHI
average protein in skim"

O herw se, the exhibit -- updated Hearing
Exhibit 99 is identical to the previous version, and we
woul d ask that this new updated version be substituted for
that which was distributed yesterday and that this be the
version that would be the official exhibit.

THE COURT: Yes. Unless anyone has got any
objections, | concur with M. Rosenbaumthat this exhibit
shoul d sinply be substituted for all purposes on the

website, on the official copy of the exhibits.

TALTY COURT REPORTERS, INC.
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| do note that in the upper right-hand corner on
the colored section, page 1, it does say "updated.” This
is Exhibit 99.

| -- we haven't entered those into the record yet,
have we, M. Rosenbaunf

MR. ROSENBAUM  No, your Honor. |It's been marked
is all at this point.

THE COURT: Al right. Yes?

W are -- we still have cross of M. Brown; is
that right --

MR. ROSENBAUM  Yes, your Honor.

THE COURT: -- ongoing? GCkay. Thank you.

Yes, mm'am

M5. VULIN. Good norning, your Honor. | just
wanted to enter ny appearance into the record.

THE COURT: Wl cone.

M5. VULIN. Thank you. Ashley Vulin with Davis
Wi ght Tremaine representing the MIk Innovation G oup.
Thank you.

THE COURT: Thank you.

Next? Yes, sir.

M. Brown has taken the stand again.

M. Brown, | remnd you that you renmi n under
oat h.

THE W TNESS: Yes, sir.

THE COURT: M. Vetne, you nay continue your
Cross-exam nati on.
/11

TALTY COURT REPORTERS, INC. 997
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

CROSS- EXAM NATI ON ( Cont ' d)
BY MR VETNE:

Q John Vetne, National All-Jersey representative.
Good norning. 1'd like to take you to your
Power Poi nt, page 8 and 9. Wuld it be Exhibit 99? At the
bottom of the page on page 8, the corrected version says

the "total inpact on the four fat/skimorders is about
$33 million."

And you nmake that sane -- you refer to that
$33 mllion also on page 17 and 18 of your prepared
testinmony, Exhibit 98, and in table 12 of that exhibit.

So first, is -- does this reflect a major
objection of IDFAto the Proposal 1 as well as Proposal 2
that it would uniquely affect use upset of four marketing
orders in a way that it does not affect the other orders?

A Yes, that is correct. And the reasoning for that
i s because, quite honestly, we don't have accurate
conponent data in those orders. History tells us Southern
orders, because of tenperature and al so | ack of
i ncentives, tend to have | ower conponents. And so it --
we know at |east in sonme specific instances it overval ues
mlk in class. That's our concern.

Q Ckay.

A. The value may be there, but we don't think that
reflects what the real value is.

Q Ckay. So Proposal 1 and 2 in your viewresults in
a regional difference in the way it is applied in the
Federal Order systenf

TALTY COURT REPORTERS, INC. 998
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A.
Q

Yes, that's correct.

Ckay. And the $33 million, you refer to that in

your testinony as well as on the PowerPoint, as a total

i npact on costs --

A

O >» O > O

A

l'ife,

Yes.

-- correct?

Yes. Again, regulated mnimumcost. But, yes.
Regul ated m ni num costs.

Ri ght.

| feel like I"'msplitting a hair.

Well, | just -- |I've bought lots of mlk in ny

and the Federal Order prices in generally not the

price you pay for mlk. That's why | --

(Court Reporter clarification.)
THE WTNESS: Yes. Wat | said is that the

regul ated m ni mumcost, | use that term because of

i ncentives, charges, other things that you pay for on mlk

on top of the mninmum price, generally, are above that.

So it

isn't the true cost to a processor. It is --

generally, it's the baseline cost. There's usually

adjustnents to it.
BY MR VETNE:

Q

But is it your testinony that $33 mllion is

addi ti onal costs?

A
Q

For -- for the four fat/skimorders, yes.
Let's | ook at Arizona for a m nute.

Do you know whether in that market that has a

non-reqgul ated nmul ti pl e conmponent systenf

TALTY COURT REPORTERS, INC.
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A Correct.

Q Do you know whet her in that market, the buyers,
Schrei ber Cheese, are paying nore for high conponent m | k?

A. Yes, they are.

Q Ckay.

A O the fat/skimprice.

Q So it would not be an additional cost, it is
al ready being paid for that segnent of mlKk?

A. No, that is not correct. Because your baseline
skimis assum ng hi gher conponents than the current
fat/skimprice does, so unless their premuns are adjusted
to reflect those higher conponent levels in that skim
val ue, they will pay nore for mlk than they do now. O
course | have no idea how the contract reads, but that
woul d be the case.

Q But does -- all right. Because the Federal Order
in Arizona does not base the Class IIl price on a product
price formula, such as it does in the seven MCP orders,
the regul ated portion of what is paid would be higher?

A Yes. And, of course, | don't know the details of
that contract, so | don't know But historically, I do
know t hat contract was based off of the skimvalue plus
adj ustnent for point protein. Again, | can't -- you know,
| don't -- | don't work for Schreiber. | don't want to --
| do know the contract still exists, and it's been
updated. But it -- it assunmes sonme kind of -- in the past
it assunmes sonme kind of base protein level, and it paid a

premiumon top of that. And historically, it was -- it

TALTY COURT REPORTERS, INC. 1000
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was nmuch | ower than 3. 39.

Q So are you aware whether Schreiber -- it would be

|isted in one of the USDA exhibits -- but whether

Schrei ber is a regul ated pool plant or non-pool plant?

A | believe it is non-pool.
Q Ckay.
A. But I -- again, | don't want to speak to that

wi t hout | ooking at --

Q So assum ng the exhibit does not |ist Schreiber as

a pool plant, we can conclude that it is a non-pool

correct?

A. Yes. If it is not onthe list, it would be a

non- pool pl ant.

Q And the system does not regul ate prices paid by

non- pool plants, correct?

A. That is true.

Q Ckay. And if it's a non-pool plant, would it

fair to conclude that the mlk it receives cones froma

cooperative associ ation?

A. In fact, the mlk conmes froma pool plant. [|f you
were ever to visit the -- visit the location, United
Dai rymen of Arizona is build- -- they have a really clever

plan. And they actually standardi zed the protein and fat

ratio and levels in that mlk, and then they basically

punp through a wall into the -- into the Schreiber

at that -- at that standard ratio. That is the part of

the service that Schrei ber pays for as part of their

prem um program

TALTY COURT REPORTERS, INC.
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Q Ckay. So then, UDA, United Dairynmen of Arizona,
woul d account to the Federal Order at the Class Ill price
for that mlk that is standardi zed and transferred to
Schr ei ber ?

A. Unl ess they depool, | would say, yes, that is
correct.

Q Ckay. How do you depool mlk that's transferred?

A. O hers do it.

Q | don't --

A. | don't know. | amno expert on that.

Q Ckay.

A. You got to renenber, nost of ny experience is in
the wild world of lIdaho, so -- but it does -- it is very

apparent that there is mlk that is transferred into --
again, it is separate plant even though they are adjacent.
There's certainly mlk in other orders that isn't pool ed
that is priced off of Class Il pricing.

Q Ch. Do you know whet her UDA operates two
receiving systens at its powder plant?

A. | believe they operate one.

Q They operate one?

A But, again, |I'mno expert on their plant. |
haven't seen it in 25 years.

Q Wul d you agree with nme that as |ong as the UDA
powder plant is pooled, its transfers nmust be pool ed?

A Yes, that's true. It would have to be.

Q Ckay. In order to depool, you would have to

depool the powder plant --

TALTY COURT REPORTERS, INC. 1002
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A. Yeah, you woul d have to have a separate way to get
it into the plant that wouldn't be com ng through the
Class -- the Cass IV plant. That would -- that woul d be
correct. Thanks for --

Q Ckay.

A Thanks for that correction.

Q Wth respect to Exhibit 99, page 12, and 98,
page 23, you have DHI A conponent i nformation.

A Yes.

Q As | understand it, that conponent information
that you report is DH conponent information on mlKk
produced within those -- the states?

A. Yeah. As -- as -- again, as reported through the
DHI A system which is a different system although the
testing is the sane process. |It's -- but they basically
sanple mlk once a nonth -- one -- every one to three
nont hs, take sanples, get conponent |evels, and cal cul ate
i ndi vidual l|actation, production in both mlk and
conponents fromthat information. So, yes, that would be
true.

Q Ckay. So it would not necessarily -- that
i nformation on Exhibit 99, page 12, and 98, page 23 --
woul d not necessarily reflect the conponent |evel of mlKk

pool ed in those narkets?

A. That woul d be true, because not all -- several
reasons. First of all, there are different dates that
sanpl es are taken, and second of all, because it doesn't

enconpass the entire anount of mlk in the order, part of

TALTY COURT REPORTERS, INC. 1003
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the mlk in the order.

Q Ckay. So -- USDA produced sone information which
captured conponent |evels of a large portion, 70, 80% of
t he Sout heast narkets.

To the extent that that shows hi gher conponent
val ues, would it be fair to conclude that that is because
it is mlk pooled, which could include m Ik from outside
of the Southeast coming froma region where there is nore
incentive to increase conponents?

A Alot of that mlk would -- the border orders that
serve the Sout heast narkets are conponent orders. W'|
have an exanple of it later how that mlk often is
segregated and doesn't hit the Southeast order to test
m | k, one of our nenbers. But that is -- that is true.

And the other question | do have, | assune they're
official |abs because they were tested in the sane pl ace.
| don't know how that 70% how nuch of that is mlk from
M deast and Nort heast and other orders that supply the
Sout heast versus how nuch of it is local mlk that happens
to have a protein test. And | have no way to know that.
| just knowit's not all the mlKk.

Q Ckay. I'mstill |ooking at page 12 of Exhibit 99,
t he Power Poi nt .

At the bottom you use the word "predicted" when
you refer to DH nonfat solids, 9.25. What does predicted

nean - -
A. Predicted --
Q -- in that line?

TALTY COURT REPORTERS, INC. 1004
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A. | did a multi -- | did a linear regression on al
nmont hs of m |k conmponents for all plants that had data,
including the retired G eat Basin order, including the
newer California orders. A sinple -- sinple |linear
regression. |If you go to the full witten testinony, if
you go to Attachnment B, it shows the regression results
of -- of that.

And the nonfat solids and protein is extrenely
hi gher. You have an R-squared of 93% You have a
multiple Rof 96. And so it's -- it is highly
predi ctable, and the correlation between the two is al so
very, very high. And that's sinply because, you heard it
yesterday from Dr. Van Amburgh, that the SNF portion of

mlk, which is nostly |actose -- | nean, the other solids
portion, nostly |lactose -- doesn't vary, so it's only
| ogi cal that protein and total -- total nonfat solids

woul d be very closely related, and they are.
Q So you took data fromthe national relationship
bet ween protein and solids nonfat --
A. Ri ght.
Q -- and applied it to the four fat/skimmarkets to
cone up with the prediction; is that --
Yes.
Par don?
Yes, | did.
Q Ckay. And is that prediction of 9.25%al so a

> O >

predi cti on based on three years --
A Yes.

TALTY COURT REPORTERS, INC. 1005
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Q -- 2020, 2021, and 2022?

A Yes, sir. That's correct.

Q Ckay. Wuld it be fair for me to concl ude that
using a three-year wei ghted average, your data understates
the current conponent content of the Southeast or the
fat/skimorders?

A. Well, if you look at the -- at the nonthly data --
| nmean, the yearly data, those three years bounce around.
That's one of the reasons we use the three-year average,
because sone are higher sone years, sone are |ower sone
years. W tried to take sone of that error out.

It could be, but I would also argue we don't have
a good nunber for the Southeast what the solids |levels are
because we don't have a conplete picture. And that's our
chall enge. That's why pricing on a set |evel of skim
solid levels is so difficult and manufacturing in that
mar ket because we sinply don't know. And when you raise
those levels to an average, which | would argue is above
what the actual average is, you are basically making that
mlk on a per unit of yield basis unconpetitive with mlKk
in the Federal Orders that have conponent pricing, nost of
the tine.

Q When you say sone -- sone goes up and sone goes
down, what are you referring to, the DH nunbers?

A. "' mtal king about seasonality of conponent tests.
And the DH nunbers -- again, none of these -- these
nunbers are -- they are |large volunes of herds, but those

nunbers are -- they are not the exact same m |k dataset
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that is the Federal Order dataset. And in the case of the
Sout heast, the dataset for Federal Orders is inconplete
because there is a fair amount of m |k that doesn't have
solids | evels tested.

Q Ckay.

A Which they don't need to. Legally it is not
required.

Q Am | correct in believing fromyour testinony that
the DH nunbers are annual, not seasonal ?

A They are annual .

Q Ckay. So the only information on seasonality
conmes from FMMO dat a?

A It does, but it is -- it is well understood in the
i ndustry the significant seasonality of mlk. | would
be -- it would be, | think, really making a stretch to
assune that DH data isn't also seasonal. From persona
experience, | can assure you that is the case.

Q Ckay. |'m |l ooking at your PowerPoint, Exhibit 99,
page 16.

You nmake two points on page 16 of your Power Poi nt.

One is that Proposals 1 and 2 would often require handl ers
to overpay for mlk in the manufacturing cl asses.

A Correct.

Q |"m focusing on the word "often.” | infer from
that that sonetinmes it would not require overpaynent.

A We don't know.

Q Ckay.

A. That's why it says often; it doesn't say X
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percent. W don't know because we don't have the data to
determ ne that.

Q Ckay. Seasonality plays a role in how often there
woul d be an over paynent, correct?

A Yes. It would -- it would definitely have a role.

Q And variations in conponents result in conpeting
handl ers receiving mlk that is not identical in

conponents, correct?

A. Yeah. You will -- you will hear sone nore while
you're -- that, yes, you are exactly right. That is very
true.

Q So sone handl ers m ght overpay and sone handl ers

m ght under pay?

A Yes, they may. | personally have records of three
that all underpaid in three different states but -- |
mean, overpaid, excuse ne. But, yes, that is true.

Q So on a --

A. It will vary by wherever the mlk they receive
into that plant.

Q So on a -- on a class price basis, the handlers
regul ated costs for conponents woul d not be unifornf

A That is correct.

Q But they would be cl oser under Proposal 1 and 2
than they are now, correct?

A. Well, it's kinda Iike saying on the Price is
Ri ght, we got to be closest to the price; if you go over,
you don't win, so it is okay to overpay -- charge people

nore for mlk than its economc value in a plant. You
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haven't heard us argue that the averages haven't gone up.
They have.

But to assune that they are the sane as the seven
MPC orders in Tenpe, Arizona data, which is based on an
assunption which we think is a big error, I think
that's -- that's the big mstake. And even if they were
identical, you still have those seasonal differences in
yi el d, which they woul d cause probl ens.

One of the reasons for my | ong experience before
we had conponent pricing, working in cheese plants on
I ncentive prograns, but even afterwards in fat/skim
mar kets. One of the reasons that the m ninuns worked is
because you had room for prem uns, so you could reward
hi gh conmponent -- particularly high protein producers for
-- for mlk, because they had added val ue above that
m ni mum

When you start to -- when you raise the base of
that mninumto 3.39 protein, there's a lot |ess roomfor
incentive, but yet, the folks at the |low end of that
protein scale are still going to -- they are going to get
a higher value than it's worth. This conmes back to the
argunent, M. Vetne, on why pricing on conponents is the
way to keep it equitable, between -- between clients.

Q Ckay. The -- there are two concl usions on page 16
of your PowerPoint. The second conclusion in two |ines,
if farnmers want to be paid on conponents, they shoul d
adopt MCP.

Does the second concl usi on have anything to do
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with the first concl usion?

A Yes.

Q And what is the relationship?

A. It's -- it's equitable treatnent of handlers on
havi ng the sanme costs per yield unit on nmanufacturing
mlk, no matter where they are in the country.

Q And - -

A. And then that baseline reference, regul ated price
is the same, and they are -- they are conpeting at the

same | evel of mninmumcost of mlKk.

Q Ckay. As | understand it, correct ne if I'm
wong, Class II, Ill, and IV prices could provide
regul ated price uniformty between handlers w thout a
conmponent distribution to producers.

A. Absol utely they coul d.

Q Ckay.

2023

A. Because you woul d, again, be yield based. And the

handler is the one that has to work with that variation in

margin on yield based on the price of mlKk.
Q And the converse could also be true --
A. Yes, it could.

Q -- handlers -- producers could say, pay us on

nmul ti pl e conponents, but keep charging handlers on a skim

basi s?
A Vell, | can't speak for what USDA woul d say. But
if you -- again, if there's a hearing requested to

consider that, it would probably be sonething that was

certainly be up for discussion, yes.
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Q Ckay. But sinply having producers -- the second
poi nt you meke, sinply having producers pay on conponent

| evels by itself would not cure the inequity between

handl er s?
A It would not.
Q Thank you.
MR. VETNE: That's all | have. Thank you, your
Honor. | m ght be back later after | hear everybody el se.

THE COURT: Any further cross for this wtness?
Yes, sir.
CROSS- EXAM NATI ON
BY MR COVI NGTON:

Q Cal vin Covi ngton, representing Sout heast M Ik
| ncor por at ed.

Good norning, M. Brown.

A Good nor ni ng.

Q Earlier yesterday, when you testified, you
testified that you were involved in hel ping devel op the
Federal Order provisions that were included in 2000
Federal Order Reform back in the 1990s.

Was -- did | hear that correct?
A That is correct.
Q Ckay. And that took place in the |ate 1990s?
A. Yes. The actual process of noving through once
it -- Congress basically authorized the ability to do that
and to use reformorders. So nost of it was 199- -- 1997

t hrough 1999 were nost of the discussions before it went

i nto rul emaki ng.

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 29, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay. And who was your enpl oyer back then?

A. You. National All-Jersey.

Q Al right. So you and | worked together during
that period of tine?

A W sure did.

Q Ckay. Al right. In that process that you were
i nvolved in, you know, it was no doubt you brought a | ot
of val uabl e i nput then.

Did you spend a lot of tinme in Washington DC t here

in the House, the Agricultural Conmttee chairman or staff
office wth the House Ag Conmttee putting all that --

t hose things together?

A. Back when LDP chairman was Steve GQunderson, yes,
di d.

Q Uh- huh. And you were very much involved in the
devel opnment of -- as we call back then -- the end product

pricing fornmulas, or as sone people refer to themtoday as

t he product pricing formul as?

A. Yes. Yes, | was. A lot of help fromyou I m ght
add. But, yes, | was.
Q Well, | appreciate that.

In those end product pricing formulas, and we
don't need to go through all the details, everything you
and | went through putting -- going through all that and
so forth, but they ended up wth devel opi ng a conponent
price for protein, butterfat, other solids, and nonfat
sol i ds?

A. That is correct.
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Q Ckay. Once those were devel oped, there needed to
be a nmethod al so to take those product prices of protein,
ot her solids, and so forth, and get them back to a
Class Ill and Cass IV skimm |k value per hundredwei ght;
was that correct?

A Yes.

Q Ckay. And -- and what was the procedure, how --
how -- do you renenber how that process unfolded to get to
where we are today on that, or get -- howit ended up in
Federal Order Refornf

A. If I knew that, | would be very popul ar because,
as you well know, that's been a big question for a |ot of
people. |If you look historically -- if you go back to
2000 and | ook at the conmponent levels in those orders,
they are certainly above -- for exanple, protein is above
3.1, but not much. And certainly when you | ook at m ni mum
nmont hs for that seasonality, it actually in those orders
aver aged bel ow t hat .

So it was nmuch closer to what the average tests
were at that tinme, but | don't think there was a specific
met hod that was used to -- to reach those. It was al nost
kind of the hip pocket kinda thing.

Q And, again, what -- for the skimfactors, just as
we're tal king here, what were those skimfactors for
protein? 3.1 for protein?

A 3.1 protein, 5.9 other solids, and 9 for nonfat
sol i ds.

Q Ckay. And do you recall also during that period
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of time -- and, again, | can't renenber what year it
started, but in the 1990s, the M nnesota-Wsconsin price
series was still published?

A Yes.

Q And do you renenber also during that period of
time that that series was published wth both protein but

total protein and other solids, conmponent information?

A | honestly do not renenber that.
Q Ckay. Al right. If -- if | were to say that if
we -- again, | don't have it with ne. |If we were to pul

up those averages back in the 1990s under the
M nnesot a- Wsconsin, would you be surprised if those
averages -- and you have cone pretty close to saying --
that those averages in the skimmlk are pretty close to
that 3.1, 5.9, and 9.0?
A | f you say they were, | would. | don't have the
data, so | can't confirmthat.
Q Ch, okay. Al right.
Those factors that were put in place in Federal
Order Reformin 2000, what was the purpose of those
factors?
A To develop a reference price for skimmlk for
Cass | and for manufacturing classes in non-MCP orders.
Q So -- soit -- all right.
Were those factors also used to use in the
published Cass Il and Cass |V prices?
A. Yes. There -- the reference prices remain 3.5

fat, and those were the conponent |evels that they used to
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determ ne the standard m | k skimprice.

Q And they were al so used to cal culate the Advanced
Class Ill and Class |V prices?

A. Yes, they are.

Q Ckay. Do you renenber in your involvenent when
t hose factors were put out there, was there any
consi deration given that those factors needed to change
seasonal | y?

A. No, there was not. But they also were set at
levels that | -- at least fromny estimation indirectly to
that, but there's no hearing record that says that.

Q Ckay. And -- and those factors have been in place
since January 20007?

A That is correct.

Q Ckay. And can you recall, was any consideration

gi ven when those factors were set to what skim conponent

levels were in Class | mlk in other -- any other Federa
M|k Marketing Orders?
A. | don't believe so. And I would expect there

wasn't a lot of data on conponents in skimmlk at that
point, certainly, to even have any idea.

Q And so we -- we don't know -- at that tine, we
don't know for sure whether those factors of 3.1 and 5.9,
t here coul d have been sone Class | skimmlk that could
have been higher than that, and there could have been sone
Cass | skimmlk that could have been bel ow that?

A Yeah. And as an exanple -- you are right. An
exanpl e, National All-Jersey -- | don't know the exhi bit
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nunber, but USDA produced sone charts on spread in
conponent levels in plants, and |'m sure that was true
then just as it is now.
Q Sone above, and sone bel ow?
A Yeah.
Q Ckay. | like to go to the page 3 of your witten

statenent, if | could.

A Uh- huh.

Q And on page 3 of your witten statenent you state
that the proposals -- and |I'massum ng you are referring
to Proposals 1 and 2; am| correct there?

A Yes.

Q Ckay.

-- would require handlers to pay for conponents
that often do not actually exist in the mlk they receive
and have no val ue even when they do exist.

When the current factors were inplenented in 2000,
again, as you just stated, there could have been sone
C ass | skim above and sonme C ass | skim bel ow, when they
were inplenented, was it possible then that sone C ass |
handl ers coul d be paying -- they had |lower -- skim
conponent ml k could be paying nore than what that
standard was?

A. Not on a regulated m ninmum price basis. They
woul d be paying on that skimvalue of that m |k, which
woul d -- is independent of the actual conponent |evels in
the actual mlk delivered.

Q But they would -- but there -- they would be
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payi ng on a skim price per hundredwei ght --

A. Yes.
Q -- to dass | handl ers?
A. That's -- that's correct.

Q And regardl ess of the conponents of that m |k
whet her they were bel ow that standard or above, it would
be the sanme base price per hundredwei ght?

A That is correct.

Q Ckay. And, again, the rest part of that statenent
you state, it says they have no val ue even when they do
exist. Can you help clarify for -- what you nean by that
statenent? Are you saying that skimm |l k conponents have
no value in fluid mlk?

A They have no added val ue because standards of
identity doesn't allow you to adjust, so there's no
econom ¢ value. Cenerally, the variations aren't enough
to even be able to change the nutrition facts |abel. |
nmean, it is 8 granms of protein, 9 in California,
general ly.

And so as far as marketing or yield, it really
doesn't have an inpact. And that's -- and that's why it's
been priced on skim | assune, is because there is no
yield factor.

Q But, again, we go back to ny question -- question
| want to nmake sure |'munderstanding it. Do the skim
m | k conponents have any value in fluid mlKk?

A. They do as long as they neet Federal Order

mninmuns -- | nmean, standard of identity mninmns. Above
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that, the marginal value in fluid mlk is -- is actually

pretty m ni mal.

Q Ckay.
A | f any at all, because you can't standardize it.
Q Ckay.

A. Unli ke the -- the products you can -- the yield
products you can standardi ze.

Q Okay. Now, when Federal Order Reformstarted, the
Class | skimmlk price, it was established based upon the
hi gher of the Advanced Class IlIl or Cass |V, is that
correct?

A That is true.

Q Ckay. And also, in -- in 2000, the published
Class Ill and Cass IV skimmlk values would have used
t he conponent standards that we have just tal ked about?

A Yeah. The current ones, that is correct.

Q Ckay. And, again, can we neke the assunption --
again, |I'lIl go back to where | refer to the average
conponent levels in the Mnnesota-Wsconsin. |'mjust
going to pick the state of Wsconsin, for exanple, if the
M nnesot a- Wsconsin was a good representative of the mlk

there in Wsconsin.

Wul d those published Class Il and dass |V skim
prices in the order been pretty close to the average
actual Cass IlIl and Cass IV skimmlk prices?

A | don't think you can know t hat because that was a

Gade B mlk series. That mlk was from 100% i nto

manufacturing plants. It was a relatively small, even by
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that tinme, portion of the mlk supply, which is why it was
viewed as no longer a valid way to evaluate mlk price.
And, again, it went directly into manufacturing plants.

From my own personal experience, working with sone
of those plants, they did work to attract higher -- higher
solids mlk. So the MNprobably has sone incentives
already built into it at that point. But | think because
of that and because it was B, it wasn't even eligible for
Class I, you can't assune that it had the sane | evels as
other mlk within the state.

Q If -- if you go back to the exhibit that was --
and | don't have -- | apologize, | don't have the nunber
here, but it's been an exhibit that was included in ny
testi nmony, and al so exhibits entered by USDA, that show
t he average skimm | k conponent val ues from 2000 t hrough
2022.

Can you recall that?

A. Not -- not to the -- to the penny. But generally,
yes.

Q Ckay. And, again, without us pulling that exhibit
up, if we | ooked back about 2000, again, the data
publ i shed by USDA as the exhibit, and al so what was
contained in -- and | used that -- that table in ny
exhibit as well, too, would you -- again, if we pull that
up, that was pretty close to those standards, skim
standards i nplenmented in 2000 refornf

A. Back in 2000, | would expect they would be.

Again, | don't want to -- certain because | don't have
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themin front of ne. But, yes, | would expect they were.

Q Ckay. And also a part of Federal Order Reform do
you recall, again, it tal ked about establishing the
Class | price?

A Yes.

Q Ckay. And | amjust going to paraphrase fromthat
reform You've -- your nenory is better than mne. |
don't --

A Oh, | bet not.

Q -- renenber the exact |anguage in there. But from
that -- in that reformit tal ked about a basic premse in
establishing the Cass | price would be the manufacturing
mlk price plus the Class | differential.

A. Yes. | expect it did say that. Again, | don't
have it in front of nme either, but I would expect it did.
Q Yeah. And even if we went back -- back further
t han that, back when the AMNWwas started back in the early
'60s, that's been a basic prem se of how we established

the Class | price in Federal M|k Marketing O ders.

A It's always had a differential on top of the
manuf acturing price, that's correct.

Q Ckay.

A. To nmy know edge.

Q Ckay. So I'mgoing to just use an exanpl e here,
so bear wwth ne. Mke sure | keep -- I'"'mgoing to try to
do ny best to keep everything in order here.

If we conpared -- again, |'mgoing to use the

state of Wsconsin. Al right? Again, you are famliar
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wth Wsconsin. I'mfamliar wwth Wsconsin. Use the
state of Wsconsin.
| f we had the sane product fornulas today as back
in 2000, there have been no changes in m |k conponents.
M| k conponents have stayed the sane. There have been no
change what soever in dairy product prices. Al right?
A. Ckay. Everything' s equal.
Q Every -- every -- everything is equal
And if we assune today that there have been no
change in -- no change in skimmlk conponents today

versus 2000, again, just rounded off nunbers, would the

Cass Il and Cass |V skimvalues be the sane?
A To each other or relative over tine?
Q |"'m | eaving everything the sane, yeah
A Well, if there's been no fornula change. If al

conponents were the sane, yes, they would be the sane.
Q Be the sane, okay.

And that would be the -- and, again, USDA
publ i shed and -- publishes Cass IIl and Cass |V and
Class Ill and IV Advanced at those skimm |k conponent
factors we're tal king about?

A That is correct.

Q Ckay. Again, |eaving everything the sane, but
t oday, again, as you have -- you have testified and others
have testified -- again, I'll use Wsconsin -- mlk
conponent |evel s have gone up.

A They have.

Q Ckay. |If everything else is the same, and we j ust
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| ooked at pricing Cass IlIl and Cass |V skimat test,
where everything else is the sanme, in a hundredwei ght of
skimmlk, just because the conponents have gone up, the
price of that hundredwei ght woul d have gone up?

A If we did it at test?

Q At test.

A. Yes, it woul d.

Q Ckay. Al right. Now, | want to give you anot her
exanple in -- as you well know, | spent a lot of tinme in
Florida, and we had to -- because of seasonality, we had
to buy supplenental mlk.

A. Certainly.

Q Ckay. If | had gone to Wsconsin in the year 2000
to buy supplenental mlk, | amgoing to have to pay a
conpetitive price just to get the mlk away fromthe

pl ants there.

A. Sure. Transportation charges.
Q Ri ght. Ckay.
And, again, we'll assune, you know, m |k conponent

| evel s were what the table said back in 2000, so that
woul d have been ny beginning price I would have to pay for
m |k, then plus whatever give-up charge |I'd have to pay in
freight to get it there.

Do you agree?

A. Yes.
Q Ckay.
A. And what ever ot her market conditions they charge

you. But, yes, basically that's right.
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2023

Q Right. But | would start with that base
conpetitive price?

A. Ri ght .

Q Ckay. If | go to Wsconsin today to purchase
suppl enmental mlk, and I m ght have to, purchase
supplenental mlk, and wth the conponent | evel gone up,

woul d nmy beginning price, in order to pay a conpetitive

price, the starting price increase?

A. Not necessarily. |It's got a lot to do with the
conpetition in the spring when they were dunping mlK.
guess they woul d have been happy to sell it to you. O

course, you don't need it in the spring.

Q Yeah.

A. So | don't think you can -- you can assune that.
It's all -- it is really opportunity cost in that mlKk.

Q Soif I -- if I went in Labor Day or m ddl e of

Sept enber when school's open in 2023 when nmilk is tight

conpared to 20007
A. | think -- | don't -- | don't know. And, again,

it's all got to do with opportunity costs of that mlk,

is going to be discussed later on in this hearing.

of the trucking, so |I'mtal king about just buying it

t her e.

price, be buying truckloads of m Ik, would that beginning

everywhere, you don't think that the conpetitive price of

and it also has to do with cost of delivery, which | know

Q Yeah, I'mtalking -- yeah, I'mgoing to take care

M

m | k woul d be hi gher because the conponents have increased

r TALTY COURT REPORTERS, INC.
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A. | don't think you can assune that. And even if

you can, the yield' s the sane, and that's what over-nmarket

i ncentives are supposed to take care of, those
di fferences.

The chal l enge you have with Cass | mlk, | don't

2023

care if it is 4% protein, you can't -- you can't add val ue

for regulated m nimumprice. There's no added value to

that milk in yield.

Q kay. | --
A I f you want the true yield --
Q Excuse --

(Court Reporter clarification.)
MR, COVI NGTON: My apol ogi es.
THE WTNESS: Wat -- what |'msaying is that

it'"s -- you have to -- you have to |look at yield, and the

yield isn't higher. And so -- and you can't adjust the
conponents in that mlKk.

| al so know from personal experience that, at
| east -- again, we'll have sone data on that. Trust ne,
the high protein ml|k doesn't necessarily stay -- head

south. There is -- there is -- which nakes perfect

busi ness sense. There is just -- there is differences in

conponent levels in mlk in different markets.
BY MR COVI NGTON

Q When you just said that the high protein mlk
doesn't -- doesn't head south. If -- if | am desperate
for mlk and got to get any kind of mlk, are you saying

that that mlk mght cost me nore to attract it away and

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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nmove it south?

A. What |'"msaying is that if someone -- for exanple,
a cooperative is selling you mlk and they | ook at the
relative value of that mlk in the cheese plant versus any
ot her supply, they are -- if it is -- if it nmakes logistic
sense, they should be segregating that ml k and sendi ng
t hose solids m |k south.

| know that from personal experience that it
happens. | had the sane supplier in a plant in
| ndi anapolis and a plant in Tennessee when | worked for
Kroger, and the conponents were consistently |lower in
Tennessee, which you woul d expect, quite honestly, because
they can't pull the conponent val ue out of that m |k back
into the order. So they -- they will do that.

And, again, does that need to be regulated, or is
that a negotiated point? Particularly, fromthe
standpoint if I'"'ma buyer in Florida, | don't care whether
the protein is high or not. | just need fluid skimmlKk
to make ny products. And if you have to negotiate that as
far as the give-up -- and we had that back in 2000.
Depends on supply relative to demand in sone ways, again,
dependi ng on the tinme of year and where plants are at.
It's easier in sone places to get mlk than it used to be;
sone places it's harder.

But for the nost part there's never recent years

been nmuch issue finding mlk. 1've dealt with that

personally. | have dealt with mlIk comng into the plant,

and we really haven't seen -- seen issues. The only place
TALTY COURT REPORTERS, INC. 1025
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we have seen it was effective was organi c because a pool
can't provide it. OQher than that, the 14 plants at
Kroger, we never had difficulty finding that mlk. And
you pay a significant service charge, at |least we did, on
nost of the mlk we bought, and that's to cover those

gi ve-up costs. That's our view. Because the yield sinply
isn't there, we -- the protein doesn't help us.

Q You -- you nentioned there at Kroger. Wen you
were at Kroger and you were in charge of supplying those
plants with fluid mlk, did you have your own producer
supply or did you contract with cooperatives to supply the
mlk or a conbination of both?

A. We were 100% cooperative supply.

Q Cooperative. Ckay?

And, again, |I'mnot asking for -- for any details,
but | assunme if you are 100% supply wth a cooperative,
you have a contractual arrangenent where that cooperative
supplies your fluid needs or mlk needs at a particul ar
pl ant ?

A. Yeah. It is one -- done one of two ways. You
will be very famliar with this. It is either done
directly with the supplier, or if there's a marketing
agency, you work through the nmarketing agency on price.

Q Ckay. And, again, you have been famliar with a
fluid mlk plant. The mlk needs are not constant seven
days a week. There wll be sone fluctuation based upon
day of week or sales, season of the year?

A. | would add, if you want your even-day receipt

r TALTY COURT REPORTERS, INC. 1026
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credit, it wll be even seven days a week. Kroger has
actually put silos in plants in the past to receive mlKk
on Sundays so they can keep it even because it's a

significant benefit. Again, that's an over-nmarket cost.

2023

W think it's very fair that -- that our suppliers
expect even -- even deliveries of mlk because it costs
t hem extra noney to balance. |f they are higher one day

than others, just labor in a plant, it becones a
ni ght mar e.

So that's -- we believe that's handled in

over-order premuns, and then they build in nost markets a

strong incentive for us to -- to take mlk evenly over a
week. And we -- at |east at Kroger, we track it every
month. It's part of the nonthly plant report, how much

even-day recei pt nonies you give up because you didn't

plan right. W work really hard to do that.

Q And, again, fromyour background also on the farm

does the m |k production comng off the farm wll it vary

seasonal | y?

A Yeah. Not as bad as it used to because we have
done a lot with cow confort. But, yes, there's stil
seasonal variation. And it really kind of varies by
regi on, sonme places nore than others.

Q Ckay. And as you referred to earlier, it could
probably vary nore in the Southern part of the United
St at es?

A. Yeah. | think with heat and hum dity, the

Sout hern farnmers have the biggest challenge in the sumrer

TALTY COURT REPORTERS, INC.
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wi th cow confort.

Q Ckay. So the cooperatives that were supplying
your -- your mlk plant, if they had to go a further
di stance to get -- to get mlk or if they had to go to one
of their manufacturing plants and divert mlk froma
manuf acturing plant to neet your fluid needs, you probably

woul dn't be aware of that, as long as they net the mlKk

suppl y?
A. VWll, we believe it is built into the service
charge, which is significant. | nean, that's -- that's

part of the negotiation, that cost of delivery into a
plant. It is negotiated as part of the service charge.
Q Ckay.
A And if anybody is buying fluid mlk w thout
service charges, they are a better negotiator than ne.
Q Ckay.

A. Because we felt they were fair because there is
cost --

Q Ckay.

A -- to bring mlk in.

Q Last week in this hearing, Exhibit 53 and
Exhibit 58 were presented, and those were USDA exhibits.
And what they did, they showed for each particul ar Federal
M|k Marketing Order the source by state of where the mlKk
cones from

A Yes.

Q Ckay. You're roughly famliar with that?

A. I"'mfamliar with them | certainly can't quote a

TALTY COURT REPORTERS, INC. 1028
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nunber on one.

Q Ckay.
A So --
Q If -- if we -- and, again, |I'mnot asking -- we

can pull themout if we need to, but | think you have
enough knowl edge of the nunbers to -- to knowthis. [If we
| ooked at the Appal achian order, Federal Order 5, and the
Sout heast order, Federal Order 7, if we could conpare the
source of mlk in 2000 to -- again, it showed 2022, and,
again, it had it listed by states, would it surprise you
to see that the mlk source producer mlk for those two
areas, it was comng fromnore states outside the

geogr aphi cal area?

A. Just based on production of clients in the
Sout heast, that does not surprise ne.

Q Ckay. Because earlier yesterday -- well, in your
witten remarks, you made the statenent, we were "awash in
mlk."

Could you de- -- | know there is probably
different definitions of "awash."” Could you give ne your
definition of "awash"?

A | have absolutely no trouble finding mlk anytine
you needed it for a Class | plant.

Q Ckay. Ckay. And, again -- but, again, if the
cooperative is supplying your plants, and, again, they had
to go further out or if they had to go to a manufacturing
plant and bring mlk in, as long -- as long as your plant

stayed full of mlk, you probably would not be aware of

TALTY COURT REPORTERS, INC. 1029
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basically, that those Federal Order prices are m ninmm
prices, and charges, what you nentioned earlier bal ancing,

which is a lot of plants | know is an opportunity --

sorry, opportunities at Kroger work for a problem | have
to get that out of ny -- it can be a problem But that's
part of -- that's part of that negotiation. And if you

are buying mlk in an area that doesn't have enough | ocal
m | k, you expect you are going to pay those, at |east we
di d, because we knew t hose costs were there.

Q Ckay.

A. But it doesn't need to be part of the regul ated
price. That can be achi eved through negotiation, or it
shoul d be.

Q Let's go back to the National MIk Producers
Proposal Federal Order 1. Okay. You testified there
earlier that the current nethod used in Federal Mk
Marketing Orders in which Cass | handlers paid for skim
mlk is a price per hundredwei ght.

A Yes. Skimis per hundredwei ght under the order.

Q Ckay. And is your understanding of National MIKk

TALTY COURT REPORTERS, INC.
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t hat ?
A. O her than our transportation surcharges have gone
up, which we felt were fair because costs have increased.
Q Ckay. Whuld that be a sign that not only
transportati on costs have gone up, but mlk m ght be
travel -- travel nore distances?
A. | think it's a sign that the system outside of
m ni mum prices works to attract mlk, personally. | nean,
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Producers Proposal Federal Nunber 1, if it was accepted,
woul d that nethodol ogy of paying for Class | skimmlk per

hundr edwei ght change?

A. It would still be on a hundredwei ght, but the
price woul d be higher --

Q It would still --

A. -- relative to the conponent -- to the

manuf act uri ng mar ket .
Q It would still be on a per hundredwei ght basis?
A. In fact, on all -- yeah, on Class | and in all

classes in the skim markets, yes.

Q Sane way Class II, IIl, and IV --

A In the skim --

Q -- in the skinmbutterfat markets?

A Yeah.

Q Ckay. | want to change here a little bit and talk

about DHIA. You used DH A as a source of conponent tests
in your data or your testinony; is that correct?

A Yes, we did.

Q Ckay. And had you testified also that you're
famliar with -- wth DH A?

A Since | was a kid, yes.

Q Ckay. About like -- probably about |ike -- about
i ke nme?

A. Even a little nore because ny dad was a DH A
tester for 25 years.

Q Well -- yeah. Ckay.

A Yeah.

TALTY COURT REPORTERS, INC. 1031
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Q And do you renenber that | also was a DH A tester
t 00?

A That's right.

Q Yeah, that's --

A You had i n common.

Q That's what we have in commmon.

A. Yeah, that's right. Yeah. No, he -- | think you
both found better things to do. But, yes, you both were
at one tine.

Q Ckay. Does DHIA -- | know it's changed a | ot
since your father's tinme and ny tine.

A. Ch, ny goodness, yes.

Q Do they have a very -- a variety of plans?

A They do. They have a w de variety, everything
fromlength of tinme between sanples, to what is sanpl ed.
O course, now with automated equi pnment, a |lot of the
sanples are in line, just like your in-line sanples,
moving mlk froma bulk tank into a -- into a plant. And
so they have lots of ways, lots of flexibility of doing
that. And they weight them as accuracy dependi ng on the
nmet hod, how often, all those kinds of things.

But, yes, they -- they -- they have -- they have
had -- they have had to keep up with the technol ogy on the
farm

Q Ckay. And so | -- | or you could participate in
DHI A, and we m ght have our mlk sanple pulled every nonth
at all mlkings, or we could elect a plan that only pulls

one ml king, or every other nonth, or there are even sone

TALTY COURT REPORTERS, INC. 1032
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plans that are mlk only wwth no sanples pulled; is that
correct?

A That is correct.

Q Ckay. And the data that you used and where you
| ooked at the conpar- -- calculated the volune of -- or
estimated the volume of mlk in the skinfbutterfat
orders -- volune of producer mlk that you had DHI A test
on, approximately 40% |Is that --

A Yes. That's correct.

Q -- in one of your tables.

When you cal cul ated that, did you include all --
and | -- and | assune in your calculations DH A is
reported by cows?

A. Cows and herd nunbers.

Q Cows and herd nunbers.

And | assune to arrive at a volune, you took the
cows and nultiplied tines the average production?

A. Yes, that's the best -- that was the advice | got

is the best way to do it.

Q Ckay. And when you did that, did you include the
entire DH A enrollnment in each area or just those that
wer e havi ng conponents pulled and -- or conponents pul |l ed
every day? Did you nmake any distinction?

A. W did not. But the data -- if you go on the

website, and we have the URL -- lists percent mlk tested

for conponents, and in every single market it is in the

high 90s. So we -- we accepted that as -- as high enough.

2023

And | was surprised how consistent that particul ar neasure

TALTY COURT REPORTERS, INC.
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was across orders. | f you go back to 2000, |ess so, as
you mght imagine. Mre current tinmes, particularly |
think wwth butterfat becom ng nore val uable, pretty much
everyone is pulling sonme kind of conponent sanpl e.

Q When you say it was 90%of all DH A --

A Al nost 99 in nost markets, in the very high 90s.

Q That was tested for conponents?

A. Ri ght.

Q Did that include whether they were tested one
m | king a nonth or every other nonth?

A. No. It is just based on the herd records in that
farm whet her they were pulling sanples or not.

Q But it --

A. How often they pulled them we don't know.

Q You don't know.

So it could have been one mlking a nonth, and

sone could have been two m | ki ngs a nont h?

A. That's true.

Q O sone could have been a m | king every ot her
nont h?
A Yes. That's very true.

Q Ckay. Woul d seasonality have inpacted that any in
your results?
A. It could, but the sanple size is so large, | think

it actually rounds itself out. That would be

statistically looking at the -- just the mass, the

mllions and mllions and mllions of records, our -- ny

view putting on ny statistics -- statistician's hat, that
TALTY COURT REPORTERS, INC. 1034

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

that's going to neasure that out.
| think one thing we have to recogni ze in our --
when you get into the markets outside of the Northeast, we

don't have perfect data anywhere. W picked that because

it was the | argest value of data available. It is
supervised, for the nost part. It is used for genetic
evaluations. It is used -- it's viewed the npst val uabl e

source of information for herd nanagenent genetic
selection. And so we felt it was the best proxy we had.
| f we had conponent data in the Sout heast markets, we
woul dn't have to have these di scussi ons, but
unfortunately, that's inconplete.

Q Ckay. In order | can understand the source of
data that you used in there --

MR. COVI NGTON:  Your Honor, | have two exhibits I
would like to bring forth, and we have copi es of those.
And M. Brown, he used data fromthe Council on Dairy
Cattle Breeding --

THE W TNESS:  Yes.

MR. COVINGION: -- for his -- his information.
And what | want to present, | went to that same source,
and | went -- pulled data for two states, Arizona and

Florida, two states that basically have their own Federa
M| k Marketing O ders.

THE WTNESS:. Yes. They're the easiest ones to
use.

MR, COVI NGTON: Ckay. And what this does, it

shows for 2022 the various DH A prograns and t he percent

TALTY COURT REPORTERS, INC. 1035
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of cows or herds under each of those.

THE COURT: Ckay. We will distribute them and
mark them for identification.

MR, COVINGTON: Is it okay if | can give these to
M. Brown?

THE COURT: Yes. Yes, you nmy approach the
Wi t ness.

No objection, | take it?

Seei ng no objections, you --

MR. ROSENBAUM  Your Honor, this is Steve

Rosenbaum | don't object to his asking questions, but I
don't -- | nean, unless M. Brown can independently verify
the nunbers, | don't believe that it is appropriate to

have the exhibits entered into evidence w thout
i ndependent testinony.

THE COURT: Well, let's see.

Ms. Hancock ri ses.

M5. HANCOCK: | nean, your Honor, this is the
source of his data for his testinony and his Exhibits 98
and 99. If he can't verify it, then we would nove to
strike the testinony in those exhibits.

MR. ROSENBAUM  Your Honor, M. Brown went to the
DH data source to create the exhibits and information
that he's used in his testinony, and that provides the
necessary verification of its accuracy that he did it
hinmself. But the distinction here is -- is that hasn't
been done here. |I'mnot saying there isn't sonebody in

this room maybe it is M. Covington, who could verify the

TALTY COURT REPORTERS, INC. 1036
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information, but | don't think it's M. Brown.

THE COURT: Well, let's see where we go with this.

And 1'd ask the witness whether he can verify the
information | suppose.

THE WTNESS: |If you were to go -- I'msure Calvin
did this, Calvin worked in genetics a long tine before he
worked with mlk -- if you go to this website and do a
gquery, mnmy guess is that, yes, you could pull this data
fromthe sane website reference that we have. It m ght be
good to have that reference on here, the URL. But | --
again, | haven't checked it, but I'm-- | believe that you
could find this information there.

MR, COVI NGTON:  Well, your Honor, actually,

M. Brown through his testinony, if |I renmenber, you've got

reference to those web -- that website in your
testi nony --

THE W TNESS:  Yes.

MR. COVINGTON: -- and that hel ped -- hel ped ne
find it.

THE WTNESS: Yes. Well, I'mglad it was -- I'm

gl ad sonebody already used it.
MR, COVI NGTON:  You have hel ped ne over the years

find a lot of things, so | appreciate it.

THE WTNESS: Well, it's been very nutual, Calvin
MR. COVI NGTON: Ckay. Your Honor, is it okay if |
keep goi ng?
THE COURT: Yes. | think we should -- unless
you're just using this -- so the witness can look at it,
TALTY COURT REPORTERS, INC. 1037
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and you don't want us to look at it, |I think we should
identify the exhibit. | think we're up to Exhibit 100.
You have got two exhibits, so --
MR. COVI NGTON: | have got Arizona and one for
Fl ori da.
THE COURT: Ckay. Has this docunent been
distributed? | don't have a copy, | don't think.
MR, COVI NGTON: The Judge needs a copy.
THE COURT: Ckay. Do you have -- all right.
Let's mark -- | see. Ckay. Exhibit NMPF-97, top
right-hand corner, let's mark that Exhibit 100 for
identification. And top right-hand corner, NWPF-98, let's
mark that as Exhibit 101 for identification.
(Thereafter, Exhibit Nunmbers 100 and 101
were marked for identification.)
THE COURT: Ckay. You may conti nue.
MR, COVI NGTON: Ckay. Thank you, your Honor.
BY MR COVI NGTON:

Q M. Brown, |I'mjust going to -- both these are
simlar, just two different states. |1'mjust going to go
to Florida.

A Ckay.

Q And if we go over to the -- one, two, three, four
five -- at the far right, again, this is 2022, cone off
the Council of Dairy Cattle Breeding, down at the bottom
it shows 27,843 cows. Do you understand that woul d be the
cows enrolled in DH A?

A. That woul d be ny understandi ng, yes.
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Q Ckay. And, again, you would know t hese nunbers
pretty close. If | told you that in 2022 there was about
90,000 dairy cows in Florida, would you feel pretty
confortable with that nunber?

A. | woul d because | could go check it, so -- | don't
know how many cows, but | would say that could be the
case, yes.

Q kay. So if we do the division there, a little
less than a third of the cows in 2022 in Florida were
under sone type of DHI A progranf

A. That woul d be true, yes.

Q Ckay. Al right. And down at the far |eft-hand
side under where it says plan tag, those are the different
types of DH A prograns?

A. Ri ght.

Q Ckay. And, again, you well know, |ike DH A, I
sort of consider that the full bl own program where all
mlk is weighed and all sanples are taken?

A. It's got the highest reliability rating of their
pl ans.

Q Ckay. Yeah. Supervised and so forth?

A. Ri ght .

Q And coul d you read on there of the cows or percent
in Florida that had the full program supervised
conponents taken every day, up at the top, under
per cent age?

A It's 1664.

Q Ckay. Qut of the 27,000 cows?
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A Yes. But that doesn't nean there isn't other
accurate data on this sheet. That's the one that uses the
full programthat tends to be a ot of tinmes herds that
mar keti ng genetics use that program

Q Yes. Well, I'mgetting there?

So if we cone down to DH A-APSC, do you recall --
again, if you go -- you -- again, you can | ook that up.
That includes for all mlk is weighed less than all mlk
is sanpl ed? That woul d be the highest nunber on there?

A. Yeah, that's AM PM conponent sanpling, which neans

you take a sanple once a day.

Q So you woul d have a sanpl e?

A. Twi ce a day --

Q You woul d have --

A. -- one sanpl e per day, per cow --

Q And so you actually get --

A. -- nunber of m | Kkings.

Q Excuse ne. You actually get one sanple a.m one
mlk in one nonth, p.m sanple the next nonth?

A. Yeah. That's been around a long tine. That's
correct.

Q Ckay. And then if we cone on down there to the

bottom DHI A-SS-APSC, that is where all mlk is wei ghed,
they test for somatic cell counts, but no m |k components?
A. Ri ght.
Q You see that one?
A Yeah. MO neans ml k only.
Q

Yeah. And in your calculations, | won't go
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t hrough every state, you got the sane thing for Arizona.
Again, | picked two states where the orders were within
the states. O the 27,000 cows in Florida, what -- what
nunber -- what nunbers did you use in your calculations?
A | used the full nunber.
Q 27,0007
A Yes.
Q So it could include sonme cows that were -- did not

have m | k conponents?

A. Yes. They had lactation information. And, in
fact, | just added themup. [It's around 2900 and sone
that don't have MO s.

Q Ckay. Al right. And, again, | just wanted to
clarify what you used in your -- in your nunber. And
this -- let's go to Arizona.

And we | ook on Arizona, in 2022, we see a total of

42,973 cows in the program Do you see that cow count?

A 42,973.

Q Yes.

A Yes.

Q Ckay. And if | told you there was about 195, 000

cows in Arizona, would you think that's fairly close, that
nunber ?

A. If that's what -- if that's what NASS says, that
woul d be the nunber

Q Ckay. So you can do the division, and we can see
what percent is there.

A. Yeah. |It's a | ower percentage.
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Q Ckay. And in your nunber for Arizona and did your
cal culations, did you include that 42,000, the total
nunber there?

A Yes.

Q So it could include sone sanples that were not
tested both m |l kings every nonth?

A. Ch, yeah. That's actually the nost comron testing
in every state | think now

Q Ckay. Al right. One nore thing on the DH A and
on the data. Can you explain the DH A process of how they
collect the mlk sanple, then how it ends up becom ng an
aver age?

A. They collect -- again, they -- let's start with
full regular DH A testing. They take however many tines
t hose cows are m | ked. They take a sanple each ml ki ng,
and they weigh it each mlking, and they conbine the
sanples. That is -- and that's once a nonth.

And then the other ones, depending if it's one
m | king again, again, a.m or p.m, they use that to
estimate the daily production. And, again, use it
to estimate daily conponent production. And they go a.m,
p.m, to try to take out any bal ance -- inbal ances there
may be there.

And then they use those nunbers to estimte a
production for lactation, that one data point per nonth or

every two nonths or whatever it mght be. And to do

that -- and you are going to correct me on this because
| "' m probably wong -- but they |ook at the previous nonth,
TALTY COURT REPORTERS, INC. 1042
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current nonth and take a nedian to figure out what they
estimate that average production's going to be. It's not
as sinple as just, she gave 50 pounds, and so for the next
30 days we give her 50 pounds. It is alittle nore
sophis- -- particularly with the genetic evaluations, it's
nore sophisticated than that. That's ny understandi ng.

Q Ckay.

A And it actually has changed a little bit over the
years. Back from-- ny dad used to do the records by hand
inalab in the back of the house. It is alittle nore
sophi sticated than that now.

Q Yeah, I'mfamliar with that.

But we conpare that, arriving at a conmponent
sanpl e, when it conmes to producer mlk, Federal Mk
Marketing Orders, we're dealing with truck driver getting
a load of mlk, pulling a bulk sanple, and testing the
total bul k, the conmponents in the total bul k sanpl e,
versus i ndividual cow sanpl es?

A Yes, we are.

But if you are in a conponent order, there's no

reason to look at this data. The average -- the average
conponent test in -- under DH in the conponent orders is
about 3.39. It is accurate. It is very much in alignnent
with this.

In these -- in these markets, we do not have ful

data, and we're naking sone estimates in what we believe
were probably not the best assunptions. And so | think

it's an unknown. | think -- which, again, makes the
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argunent why if you want to value mlk, and particularly
for Classes Il, Il1l, and IV, we have to | ook at the actual
conponent values in the mlk to keep it conpetitively
fair. But regardl ess how producers are paid, you have to
keep that cost of mlk -- mninmumcost of mlk the sane
across all operations.

Q I n 2000, when the current standards were
establ i shed, did we have data fromall over to set those
st andar ds?

A Not all over, no, we wouldn't have that -- well,
we had sone orders with conponent pricing but nowhere near
t he nunber we do now.

Q But, again, as you testified earlier, there could
have been sone m |k bel ow that standard, and sonme m |k
coul d have been above that standard set in 20007

A Yes.

And just so you all know for a proxy, Calvin,

did not include 2000 data in the DH because they were
still using total protein. That didn't change officially
until 2001. So that's why 2000 is not in any of the
conpari sons.

But, again, if you even take USDA' s own conponent
data for -- for 2000, the nunbers aren't as far off as you
think that they are. They are closer to the estimates
t han maybe we give themcredit for being. |'mnot saying
they are lower, but | am saying that sonetines -- sone
orders, the mninmuns are actually below 3% on protein. So

they certainly can be | ower.
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Q |'"d like to go back to your witten testinony on
page 37, the |ast sentence on that page -- or last two
sent ences.

A. "' mthere.

Q Ckay. And I'mjust going to read that: "The
federal order system has never enbraced NVPF s and NAJ's
position that Cass | prices should reflect increases in
nonfat m |k conponents. Had the order system done so, the
regul ati ons woul d have provided that Cass | prices would
automatically increase with increased nonfat mlk
conponent |evels."

Dd | read that correctly there?

A Yes.

Q Ckay. To the best of your know edge, does the
Federal Order have provisions that calls for automatic
adj ustnents in anything?

A. No. That's why we have a heari ng.

Q Ckay.

A. QG her than -- other than calls, they can do that
on their own. But anything pricing-wse, | believe, all
has to be done through a hearing.

Q Ckay. And if I'munderstanding this, since it was
not autonmatic in 2000, that is one of your argunents why
Proposal 1 or 2 should not be accepted, that if -- if the
Departnment enbraced it, they would have nmade it automatic?

A Yes. And if you | ook at every conponent order
deci sion before order reform the sanme view was taken. So

even though that was different because we had -- we had MWV
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with those days. But there's never been discussion of

adj usti ng conponents on Class |.

Q Ckay.
A. To nmy know edge, at |east, not in decisions.
Q Does your position on automatic adjustnents apply

to all Federal Order provisions, that we should not nake
changes in Federal O der provisions unless they were
automatic?

A. No. W have a hearing like this to do that. This

is the -- if that was -- if that needed to be adjusted,
this is our opportunity to decide that. It doesn't --

it -- 1 think -- I"mperfectly fine with that. W do

adj ust sone things automatically, like the prices, because

t hey are based on cost surveys. And, you know, again,
we' re | ooking at should those be changed. W' re | ooking
at should those -- sonme of the cal cul ati ons be changed,
shoul d the nmakes be changed. That's all done, from ny
under st andi ng, through the formal hearing process, unless
Congress gets in the mddle of it.

So what we -- what we have is what we have. And

USDA -- | think the California hearing is a good
exanple -- does tend to | ook at precedent when nmaking
deci sions, which it keeps things consistent. | think
that's a good way to |l ook at things. |If there's enough

reason to change, it can change.
| get back to, on this case, if a Cass | plant
can't make noney with those extra conponents because they

aren't even allowed to adjust themand they can't even
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change their nutrition |abels, then it is kinda hard to --
to justify why it has added val ue, other than to say that

it does -- because it adds nore value to a cheese plant or
a powder plant doesn't necessarily nean it adds nore val ue

than a fluid plant.

Q Goi ng back to your support of autonatic
adj ustnents. |If the Departnent would approve and
i npl emrent Proposal 1 and 2 -- and |'m sure you are

famliar, it does have an autonmatic adjustnent --

A. Three years kind of a conditional adjustnent, yes.

Q Ckay. |If the Departnent did inplenent Proposal 1
and 2, would you support future automatic adjustnents?

A. | woul d support -- consider supporting anything
once you get the standard of identity changed so a C ass |
processor can actually get value out of those conponents.
Until they -- they -- until they can, | can't support it
in any way, shape, or form personally.

Q But you do support autonmatic adjustnents in other
Federal Order provisions?

A | -- | support themin price calculations because
they are all -- they are fornula based, and they are all
yield based. But this is a change in formula. So if |
don't support the prem se to change it at all, | can't
very well support the automatic adjustnent, and | don't.

Q Ckay. | would like to go to your Power Point,
which is Exhibit 99. And if you will bear with ne as |
turn through here. | just have sone questions on a few

pages as we go through here.
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On page 8, and you let ne know when you get there.

A ' mthere.

Q Ckay. The middl e sentence, and hel p ne here,
five-year increase per hundredwei ght ranges from40 to
$0. 80 per pound. Could you help explain that? W talked
about the five-year increase per hundredweight. But rate,
is that 40 to $0.80 per pound of --

A. It should be -- boy, found another correction --
hundr edwei ght. That shoul d be --

Q That shoul d be hundr edwei ght ?

A. Yes. The Cass Il, the Cass IlIl, and IV prices
variations for five years is $0.40 on Il and 1V, and it is
$0.80 on I1I1.

Q Okay. Thank you for clarifying that.

A Thank you for --

Q Ckay.

A. There are several people in here | should have had
read this ahead of tine. They are finding our m stakes.
So thank you, Calvin.

Q Let's go to the next page, page nunber 9. And
t hese are questions for clarification.

On your first table there, Proposals 1 and 2, skim
adjustnents for Class Il, Ill, and IV, and you've got
dol I ar values there for each class in every year. There's
no unit there. |Is that dollars per hundredwei ght?

A Yes, sir. Yes, it is.

Q That's doll ars per hundredwei ght. Ckay.

And then on that second set of Proposals 1 and 2,

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Class IIl, Ill, and IV inpacts, the second set there, |'m
going to cone on down to the four skim butterfat orders,
and where you calculated the total dass II, Ill, and IV
di fference.

A Ckay.

Q When you nmade that cal cul ation, did you assune
that all Cass Il, Ill, and IV mlk market -- producer

mlk marketed in those orders would receive the m ni num

Cass Il, IlIl, or IV skimprice?
A. | did. | assuned all mlk that woul d be pool ed
under that order would be -- mninmum price would be based

on the order provisions which are skim So these are
based on deliveries of skimmlk into the four fat/skim
orders. That's where these nunbers cone from That's the
nunber | used to calculate this val ue.

Q Ckay. Again, I'"'mjust going to use an exanple of
Florida. Alnost all the mlk in Florida is marketed by a
cooperative. And as you referenced earlier, there is
seasonal production in Florida. There's tinmes of years we
have nore mlk than is needed, tines of year we have not
enough mlk. And no manufacturing plants down there, and
t he manufacturing plants that there are, they are not
pool ed. And nmany tinmes we have to -- we woul d pool that
mlk and divert it, but we would not receive Cass Il or
I11/1V price for it.

Are you aware of situations |ike that that take
pl ace?

A. Happens across the country. All types of orders
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can have that happen, yes.

Q But in your nunbers here, in ny exanple, if we had
diverted mlk to a non-plant -- non-pool plant, but it
pooled it and got well belowthe Cass Il or Il or IV
price, would that still have been included?

A This is based not on the market price, this is

based on the regular mninmumprice. So the assunption I
think is correct is if there was reported X pounds of mlk
pooled in Cass Il skimwithin a market, that's where the
val ues conme from This is not the market value. This is
the regul ated m ni num val ue based on reported poolings.

So there could be a lot nore mlk sold to Cass Il plants
that wasn't pooled. W don't have that data. And, again,
we' re tal king about the regul ated part of the market here,
so this is using the data that we have that is from

regul ated sal es.

Q But, again, if we had pooled that m |k and
diverted it, yes, we would report it to the order at the
regul ated price, but our actual dollars that we'd receive
for it could have been | ess?

A Yeah, but that's true anyway. That's -- part of
that's balancing. Part of it -- another good exanple is
what's cream-- on the fat side, what's creamworth versus
the regulated mninumprice. |[If you are in a cream
surplus market, it's usually worth -- you don't nake noney
on cream If you are in Wsconsin, you probably make
noney on cream It really depends where you are | ocat ed.

And | assune skim s probably the sane way.

TALTY COURT REPORTERS, INC. 1050
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 29, 2023

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q | would like to go to slide nunber 12.
A. Ckay.
Q And this is the one you corrected from 2020
t hrough 2202, DHI A average protein in the skin®
A Yes.
Q Ckay. And then we cone down toward the bottom

proposed formula nonfat solids, 9.41. |'m assum ng you
used the nunber from Federal Order 1 and -- Proposals 1
and 2 to get the 9.41?

A Yes.

Q And can you recall fromProposals 1 and 2, that

9.41 is based on what year?
A 2022.
Q Okay. So that's 2022 nunber, but you're conparing

it to the three-year average?

A. Yes. Because there's variation both up and down
with those three years. That's why we did that. | could
have picked one year. Florida particularly -- was

different. Florida had a lot less mlk on test than DHI
actually in the | ast year for whatever reason.

Q Ckay. Tabl e nunber 19.

A. Yes, sSir.

Q Ckay. On the first table there, NWMPF skim
proposal adjustnments, again, for clarification, are those
nunbers per hundr edwei ght ?

A. Yes, sSir.

Q Ckay.

MR, COVI NGTON: Ckay. Well, M. Brown, |
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appreciate your answering ny -- ny questions.
And, your Honor, this is all | have for now,
unl ess under further questions if sonething canme up

rel ated. Ckay.

2023

And could we ask that, again, Exhibits 100 and 101

be adm tted?

THE COURT: Well, normally, | would wait until
redirect, you can get sone challenge on redirect on that,
or further cross.

MR, COVI NGTON:  Ckay.

THE COURT: No exhi bits for the wtness have been

admtted yet.
MR, COVI NGTON: Ckay. That's all | have.
CROSS- EXAM NATI ON
BY DR VI TALI ANC
Q Peter Vitaliano from National M|k Producers
Feder ati on.
Good norni ng, M. Brown.

A. Good nor ni ng.

Q You have -- you know that the U S. dairy industry

is abit of a small world --

THE COURT: Sir, M. Rosenbaumri ses.

DR. VI TALIANG Ch, sorry.

MR. ROSENBAUM W have been goi ng for about an
hour and a half. How nuch cross do you have? |I|s now a
good tinme to break?

THE COURT: Good point.

How much cross do you have? |s now a good tine
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2023

to --

M5. HANCOCK: It will be short, your Honor.

DR. VI TALI ANO Maybe 15 m nut es.

THE COURT: |'msorry, M. Hancock, what did you
say?

M5. HANCOCK: | just said | think it will be
short.

THE COURT: Let's do this and then take a break.
DR. VITALIANG I'mfine with that.
BY DR VI TALI ANO

the sanme norning by two forner bosses and a forner
t eacher?
A Wl l, you have to wonder. And a forner roonmate

who is now a top line animal nutritionist at Cornell.

of intimdating being interviewed by your old bosses.

Q You have nentioned several tinmes -- and,
therefore, apparently think it is a key issue -- that
National MIKk's Proposal 1, and by extension Proposal 2,
woul d require some processors, particularly in the

fat/skimorder, to pay for conponents in mlk at rates

area; is that correct?
A. Yeah. And that's because they used a divisor on
skim it's a higher nunber than it would be in a MPC

or der.

Q You know the U S. dairy industry has got to be a

bit of a small world when you get to be cross-exam ned on

Yes, it is a small world. Definitely is. But it is kind

above the actual average conponent levels in mlk in their
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Q And the way you have done -- the way you have done
that is illustrated, for exanple, in your PowerPoint,

Exhi bit 99, page 12, where for protein you show the -- as

M. Covington pointed out -- the 3.39% which is based on
2022 nunbers. And --

A. Ri ght .

Q -- I"maware of your concern about the estimtes

and the fat/skimorders --

A Yes.

Q -- given the volunme of mlk, that's probably not
going to have a huge inpact. And you conpare that to the
2022 averages in those fat/skimorders.

Are you aware that National MI|k's Proposa
Nunber 1 contains in its inplenentation nechani sm
substantial lags in -- in -- when these, you know,
conponent changes woul d occur?

For exanple, the initial one, which we are
proposi ng based on 2022 averages, would probably not
be inp- -- you know, the order would probably not cone
into effect until maybe 2025, and then we have a proposed
12-nmonth inplenentation lag. So by the tinme those 2022
averages would cone into effect would be maybe 2026.

And t he subsequent adjustnents that we propose
woul d occur only every three years and woul d be based upon
a trigger level that would -- they would not cone into
effect unless the increase was fairly significant. So,
for exanple, the next one, the 2022 nunbers would Iikely
start comng into effect 2026, 2027, 2028, and then
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possi bly anot her increase would be triggered and cone into
effect 12 nonths after that.
Let me direct your attention to your Table 3,
page 23 of your witten testinony, Hearing Exhibit 98,
particularly the colum second fromthe right, on the
average protein tests from-- in the fat/skimorders,
showing a fairly significant increase from 2020 to 2029.
Do you think it's possible that given those

i npl ementation lags, the fact that the increased conponent
test levels in mlk would probably be sonething |ike four
years old by the tinme they would be inplenented and -- you
know, initially, and then in subsequent --

A Vell --

Q -- increases, that given the continued -- the
i kely continued increase in conponent |evels, by the tine
t hose | agged actual conponent tests -- you know, verified
conponent |l evels would conme into effect, that problemthat
you i ndi cated of processors having to pay for mlk at
conponent levels that are | ess than what they have to pay
for, would either be aneliorated, if not -- or mnimzed,
if not even elimnated, given just that dynam c of how the

i npl ement ati on woul d take pl ace?

A. OnIl, 11, and IV, if you priced on conponents,
it is a non-issue --

Q Ri ght.

A -- because it's accurate. This is still
estimates, you're still assum ng every processor, I, I,

and IV in those four orders, is getting mlk that averages
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t hose nunbers. There's no seasonality, which we all know
that there is. And it's sinply not accurate. You can

sol ve the accuracy problem by pricing on conponents
regardl ess of how you rebl ended producers, having

manuf acturers pay on yield. On Cass | it's irrelevant
because | don't care what those tests are, until we change
the way you can manage Class | mlk, there's no yield
value. So it is -- it is what it is.

So that's -- that's our take. | think if -- it's
al ways good to update things, as long as they are
relevant. But ny concern is the basic prem se that we use
averages to price skimmlk that are based on, primrily,
if you weight average, on northern conponent orders that
don't take into account variability, and as a result of
that, and certainly seasonality, don't reflect m nimum
val ues. And they are not conpetitive with the val ues that
the fol ks at MCP orders pay because they are based on --
they are the sane. Protein is the sane in California as
it is in Mine.

Q | just wanted to point out and see if you would
acknow edge that your conparison, contenporary conparison,
so to speak, on page 12, is a little bit -- alittle bit
m sl eadi ng given the fact that the conponents are
i ncreasing significantly and Proposal 1 contains a |ag
adj ustnent nechanismin all cases?

A. W did it because they bounce back and forth. W
did not intend it to be msleading. And if you nay

recall, your original proposal was three years. So we did
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a lot of analysis early on three years and then have it
becone a year. So you can |ook at 2022, and you can | ook
at that, and if you want to use those conparisons, you
certainly can. But --

Q My final --

A. -- that's the way it was done.

Q Ckay. Thank you

My final questionis a little bit of a subtle one.
Going back to page 9 in Exhibit 99, the PowerPoint. The
right-hand -- the left-hand table where you calculate for
the ten years, 2013 to 2022, you show increases in the
Class Il, Cass Ill, and Cass |V prices per
hundr edwei ght, as is pointed out, and you sunmarize them
in an average five-year average and ten-year average.

Coul d you explain -- just pick any one of those
cells and explain how you calculated it.

A. | calculated it by using your new formul a,
subtracting fromthe current values, and that's -- is --
Is the difference. And | used the Advanced Cass IIl and
| V conponent val ues to determ ne hundredwei ght.

Q Simlarly.

A Yeah. | think kind of the way we read your
proposed | anguage is how we tried to do it.

Q Right. In other words, it was what | tend to
refer to as a sinple arithnetic cal cul ation.

A Hopeful I y.

Q Ckay. Now, you have told ne about severa

occasi ons, perhaps even proudly, that you are not trained
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as an econom st, but | know your capabilities and your
skills. And | assune that you are famliar with how
econom ¢ policy analysis is conducted, and you carry the
title of chief economst. And in nmy opinion, you have --
definitely have the skills to be considered an econom st,
and a very good one.

A. Ch, you started it all, Peter. It is your call.

Q Even though you don't claimthat specifically, is
it possible that one could | ook at your table on, for
exanple, page 9, and a simlar one on page 19, and | ook at
all of those increases over the years and | ook at the
five-year average, and then go back to page 8, |ook at
t hat phrase five-year increase per hundredwei ght ranges
from40 to $0.80 per hundredwei ght now, and infer that if

Proposal 1 was in place during all those ten years, that

i ncrease, $0.40 per hundredweight in Cass Il, 40 in --
well, inthis case, $0.42 for Cass Il and Cass |V, and
$0.80 in Cass |11, that those woul d be sustai ned

i ncreases over a ten-year period if, in a thought
experinment, Proposal 1 was in place for all ten years?

A Yes. | nmean you could -- one way you could | ook
at this is go back and say, what if they had done it every
three years, and those nunbers would be different because

your base would be different --

Q Yeah.
A -- proposal. It could.
We used your proposal. Again, this is not even

saying the mlk is worth nore or less than this. This is
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what the difference in regulated m ni num cost woul d have
been if we had that proposal. W coulda al so projected
tests based on trend ahead, what those would | ook Iike.

We did not do that. W didn't think that was rel evant for
thi s anal ysi s.

And | ran out of time, Peter, or |I could get it
done.

Q Well, for the sake of ny -- ny question, let's
assune that you -- that you are just |ooking at a thought
experi ment where the 2022 -- that the increases from
current to the 2022 nunbers were in place in all of those
ten years. So |I'mnot worrying about technically what
woul d have happened.

A. Ri ght.

Q But that isn't it the case that sort of a standard
nmet hod for economc policy analysis is not to just do
sinple arithnetic cal culations, particularly when you are
| ooki ng at inpacts over tine, you are trying to project
theminto the future, where you take into account
adj ustnents in supply and demand.

For exanple, a price increase of the magnitude you
have here would stinulate an increase in production,
perhaps a very slight reduction in demand, although that's
anot her issue that will be addressed by an expert w tness
| ater on, and that that would result in a reduction in
price, and that things mght tend to approach equilibrium

So that claimng that if those hi gher conponent

| evels were in place for all those ten years claimng that
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the price increase would -- or inplying that the prices
woul d actual ly increase and not adjust through economc
forces throughout that whole period. And, again, by
saying the five-year increase per hundredwei ght ranges
from$0.40 to $0.80 per pound -- excuse ne -- per

hundr edwei ght, that kind of would inply to a casual reader
that that would be a sustained economc effect if --

A This isn't a table of economics, this is a table
of al gebra.

Q Good. That's --

A That's what it is.

Q That's what | wanted to know.

A. W are not sayi ng whether those new prices are
right or wong specifically in this table, we're just
saying that's what the m ni mum pool would |ook like if you
used the five-year averages over those years.

Q Al gebraical ly?

A. Yes, that's what it is. | didn't get fancy Exce
on this one. This is just sinple al gebra.

Q Yeah. | think it could be challenged if that's --
t hat woul d be what the pool mght ook Iike one year at a
tinme.

A. Yes. And that's exactly what it is.

Q Ckay. Just wanted to get you to clarify that
there's no economc inpact in that table.

A. Ch, but there's plenty of econom c inpact, but
maybe not in that table.

Q Ckay. Thank you
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DR. VI TALI ANC. No nore questi ons.

THE WTNESS: Thank you. Hopefully nmy two bosses

are not going to fire nme now that | have talked to them
THE COURT: It's been suggested we take a
ten-m nute break, | guess. Let's do that. Let's cone
back at cone back at 10:00, 10 o'cl ock.
(Wher eupon, a break was taken.)
THE COURT: Back on the record.
|s there further cross for Wtness Brown?
M. Mltner.
MR. MLTNER  Thank you, your Honor.
CROSS- EXAM NATI ON
BY VR M LTNER:
Q Ryan M Itner representing Select MIk Producers.
Good norning, M. Brown.

A Good nor ni ng.

Q | want to start with Table 3 of your witten
statenment, Exhibit 98. It's page 23. | had a | ot of
guestions about this that M. Covington addressed, so |
won't try to go over those again.

| did have a question about footnote 1, though.
Can you explain what -- what you intended by that
f oot not e?

A. The footnote is, is that we didn't try to divide

up the states. W just assigned states based on wherever

they provided the nost mlk into any specific order.
Q So -- so all of the state of Floridais in --
A. Fl ori da.
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Q -- is in nunber six -- the colum for Federal
O der 67

A That is correct.

Q And | assune, likewise, all of the mlIk for
Georgia would be in Federal Order 7; you did not attenpt
to break out a portion of the Georgia mlk that m ght be
pool ed in Florida?

A. No, | did not. [If | had another nonth before the

hearing, | mght have, but | didn't get the chance to get

t hat done.
Q | woul d suggest expandi ng the hobbies and the
spare tine, but that would be a criticismof nyself too.

If I had nore tinme, | would be doing simlar things.

2023

Ckay. So let's ook at the Federal Order 6 colum

on that table. The -- if | | ook at years 2005 through

2010, 2013, 2015, 2017 through 2020, skimprotein is bel ow

3.1% right?

A Yes. That woul d be true.

Q And these are averages, correct?

A Yes.

Q And so it is not a nedian, but half the mlk is
above that and half the mlk is below that?

A. That is correct. They are sinple averages.

Q And so base Class | skimassunes that that protein

is 3.1%today, correct?
A That is true.
Q And so take 2020, for instance, there at 2.99.

Class | handlers in your estinmation are paying for 11

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

1062


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS August 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

points of protein that's not in their mlk actually,
correct?

A Based on DH data, that is correct.

Q And because it's an average, in sone cases it
could be significantly |ower, or at |east |ower?

A Yes. Certainly seasonally it would be.

Q And because they are averages, these nunbers on
Tabl e 3, you would expect that at l[east in sone nonths the
sanme thing is occurring in the other fat/skimorders, 7
and 5 and 1317

A. | would be -- | would be picking that market. Be
very surprised if there weren't significant seasonal
di fferences.

(Court Reporter clarification.)

THE WTNESS: Yeah, what | -- yeah, what we woul d
expect, that you'd see the sane seasonal variations in any
of those markets because the data we had was sinple annual
averages. So, yes, they would -- they would nove up and
down.

BY MR M LTNER

Q And you said this in your testinony. | hope |I got
it right because | loved it. You are a purist on yield;
did | get that correct?

A. That's made ne a good |iving, yes.

Q And when it conmes to Class I, the yield is sinply

a volunetric nunber, right?

A. Yes. It is just skim pounds.
Q So except for perhaps a really unique case like
TALTY COURT REPORTERS, INC. 1063
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Fairlife, which we could spend days tal king about that, it
really is just sinply a gallon, regardless of the content?
A. Except for the unique highly protein fortified
m | ks, which are popular but of a small share of total

sales, it would nmake no difference, that is correct.

Q Smal | but grow ng?

A. Well, hey, I'mdoing ny best to help you.

Q Ckay. So whether the mlk received by the d ass
handlers is 2.98 or 3.1 or, if you look at Order 126,
3.57, the yield by volune is the sane?

A That is correct.

Q And the yield is the sane whether the base price
woul d assunme 3.1% or 3. 39%

A Yes.

Q And if we're tal king about Cass IV, the sane,
whet her nonfat solids are 9 or 9.25 or 9.41, it doesn't
matter, correct?

A. That is correct. In skim it doesn't matter.

Q | want to -- | want to take up a slightly
different topic, and that is the base price. So before
t he USDA adopted nultiple conponent pricing, we used a
basic forrmula price, correct?

A Yes.

Q Ckay. That still predates ne, so | could tell you
what | think it is and ask if you agree or not. But |
woul d rather just ask, what did the basic fornula price
represent ?

A. Basic formula -- oh, boy. You know, that's
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23 years ago, 24. Basic fornula price -- ny nenory is not
t hat good, especially lately. The basic fornmula price was
based on the survey. It had adjustnents to try to keep it
contenporary. But it was a survey Grade B price that was
adjusted to try to reflect -- reflect market. There's
others here that are nore expert on that than ne. | nean,
nmy job in the "90s was to try to get rid of it because we
didn't think it was accurate.

So that is -- soit was a -- it was a non- -- it
was basically survey price. So it wasn't standardi zed --
or maybe it was. | nean, it wasn't -- it was sinply a
price -- for exanple, it was -- fat was adjusted to 3.5
regardl ess of how nuch fat actually went into G ade B
pl ants that bought mlk. But that was the primary
adj ustnent was fat, and that was based off the butter
mar ket .

Q And using the BFP, the Class | price was sinply
that -- that BFP plus your differential, correct?

A. My understanding -- fromny nenory, yes, Ryan,
that is correct.

Q And when USDA noved to nultiple conponent pricing,
we replaced the BFP-based price with the base prices that
we have now, correct?

A Yes.

Q And | don't know whether this happened during
order reform before, but that base price, as | understand
it, Is supposed to represent the value of producer mlk to

a manufacturing nmarket. Wuld you agree with that?
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A. Crudely that's what it attenpted to do, yes.

Q And so the Class | price, conprised of the base
plus the differential, is supposed to represent the val ue
to the bottler as a conparative price to the manufacturer
correct?

A Well, yes and no. Wen we went to -- when we went
to conmponent pricing in 2000, everything becane priced on
yields. And | view skimthe same way. And so skimyield
i s independent of tests, kind of Iike your Florida exanple
you j ust gave.

And so | would say that that changed the -- there
was no nore margi nal value on that, and again, sone of
USDA's comments particularly we pulled up fromtheir G eat
Basin decision really refer to that. So in ny m nd,
actually, wth conponent pricing, that changes what
that -- what that true skimvalue is. And we have al ways
struggled with dass | because we were setting an
artificial value for it. It isn't a nmarket-based price
i ke everything else is.

And so should that reflect yield? 1 believe it
shoul d, and in that case, it's independent of what those
conponent |evels are.

Q Thanks. | appreciate that.

If you -- if you | ook at what Proposals 1 and 2
are | ooking to do, they are | ooking essentially to change
t hat underlying base price, correct?

A Yes.

Q And what won't change regardl ess of that base
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price, as you alluded to, is the yield to the Cass |
handl er, correct?

A Yes.

Q And the increase of the conponents thensel ves
doesn't change the yield, correct?

A. No. There's no added val ue to those higher
conponents in Class I.

Q And so it's the sane product with the sanme yield,
it's just the Cass | handler would pay nore, correct?

A Essentially, yes. Which they already do as
comodity markets nove up and down. Wth the current
formula, of course, that Class | price changes nonth to
nont h.

Q And even today as we have gone through Table 3,
soneti nes they are paying nore than what the conponent
val ue woul d suggest that mlk is worth?

A Yes.

Wi ch is the reason why m ni num conponent val ues

in that cal cul ati on make good sense.

2023

Q So the Cass | handlers will pay nore for the sane

mlk. So in one nonth they pay X, and the next nonth it
is X plus, for the sane m |k, sane yield, the sane
pr oduct ?

A. Sinply changing factors, that's correct, in ny

under st andi ng.

Q How is that different froma producer who will be

producing the sane mlk and delivering that sane mlk to

the sanme plant in one nonth and t hen Make Al |l owances
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change based on circunstances and they receive | ess?
A. The big difference is that Make Al |l owances haven't
been updated since 2008. W all recognize, | think,

National M|k recognizes, we certainly do, that costs have

i ncreased. And you can't -- Federal Order pricing should
be mninmumpricing. If you are -- particularly in the
case of -- this clearly gets into the next argunent -- but

you are creating a conpetitive disadvantage, particularly
for mlk inside and outside the order on manufacturing

wi th makes where they are, because reality in mlk is |less
expensi ve outside of orders.

Kind of the sane thing here, but -- but the --
yes, you could say it's the sane for everyone, but on
Class I, what's the real value? You can't even nost tines
put it on your label. There isn't an added value to that.
And in Cass II, IIl, and IV, it sinply is going to
overvalue mlk. | recognize Il, IIl, and IV in those four
markets isn't a very large matter, but it still has an
i mpact to give them conpetitive cost di sadvantage per unit
of conmponents nost nonths of the year would be our
specul ati on.

Q Just as Make Al |l owances have not been updated in
15 years, the base price assunptions haven't been
revisited in 23 years, correct?

A. Yes, that's true. But just because sonething
hasn't been revisited doesn't nean it needs to be changed.

Q That | would agree wth.

Al right. Because | can't resist --
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A.
Q

A

This is always scary.
No. | hope this is anusing.
-- on page 6 you cite Dire Straits.

| still have -- | still have the LP, by the way,

Brothers in Arns.

Q Do you have Dark Side of the Mon?
A. Ch, of course.
Q "But if you ask for a rise, it's no surprise that
t hey' re giving none away"?
A Yeah. Absolutely.
Q Al right.
A. | had that pretty nuch nenorized about '72.
Q It canme out in '73, that's amazing.
A Well, | do forecasts for a living, Ryan.
Q Thank you, M. Brown. | appreciate it.
MR MLTNER | have no nore questions.
THE COURT: Any further cross?
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good norning. | am Roger Cryan for the Anerican

Far m Bur eau Feder ati on.

A
Q
A

Q

Good norni ng, M ke.
Good norni ng, Roger.
It's nice to see you.
Al ways good to see you.

Ckay. So you tal ked about fluid handlers get no

yield value from-- fromadditional conponents, which of

course is true because a hundred pounds of mlk is a
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hundred pounds of mlk in terns of yield. But that
doesn't necessarily nean there's no benefit at all.
| nean, what | have -- would you say there's no

benefit to a fluid handler of having a higher --

A There's no econom c benefit.
Q But there are a range of fortified fluid mlk
product s?

A Yes, but they are significantly higher in
conponent level. That's a very different thing. And,
quite honestly, with this proposal, you would make those
even nore expensive because you woul d be assum ng a base
| evel of protein even in those products, which often would
i kely not be what the assunptions are.

Q So less of their fortification would be priced at
Cass II117?

A What |'msaying is that your -- your skimstill
is. The other issue is California where you convert
skim-- SNF back into skimfor fortification.

Q Uh- huh.

A. And that's a hundredwei ght cal culation. And the
sane thing woul d happen there, you would increase the cost
of that fortification, even though -- because it's
Class I. Even with Federal Order rules on pricing mlk
for high protein, if you are a skimmarket, it's still
going to raise that cost.

But if you are -- so it doesn't necessarily create
a lot of benefit. More so perhaps? Yes. Because it's

hi gher in the base. But the other side of that is, is
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what share of the market is that? It's tiny. |It's
growing, | wll agree, but it's very small.
Q | f a processor of a high protein product is --

recei ves higher protein mlk, they actually have to do
| ess fortification?

A That is true.

Q And they are paying the sanme price for the skim
mlk?

A. Yes. But how do you guarantee they are getting
hi gher conponents in that m | k? Because they are stil
paying for it on skim You have no assurance of what that
level is, so there is no marginal value to them on skim
pricing that can be assured.

Q But that's not the -- the argunment has been about
nore protein isn't worth anything to fluid handlers.
That's a different issue.

A. It is and it isn't. It gets back to pricing
Cass Il, Ill, and IV on the skimand not on conponents.
But, again, that's rare to have that. Unfortunately -- |
hope it grows because high protein mlks are certainly a

good product.

Q And - -
A. But at this point they are a snmall part of the
mar ket .

Q And even traditionally before the devel opnent of
t hese products, there has been fortification in them in
fluid products --

A. SN -- generally -- generally with SNF, which a | ot
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of that stopped because it raised carbohydrates, and

there's no -- no -- high carbs aren't attractive to folks.
Q | -- | have sent an e-nmmil this norning requesting
data on fortification. | don't knowif it wll becone

avai l abl e or not but --

A It could be good for all of us to see that, Roger.
Thanks for asking.

Q | agree. | agree.

So do fluid handlers get the conmponent val ue from
the current fornulas? Do they -- do they obtain conmponent
val ue for the conponents under the current val ues?

A. No, but the values are nmuch closer -- they're
still significantly above the federal standard of
identities, but they are nmuch closer. So they are
probably closer -- nore closely reflect that -- the val ue
of that mlk as far as what its value is to a plant.

Q Your nunbers showed that there is -- even at the
short nmonths in -- in the | ow conponent narkets, that
there's -- the conponent test -- the protein tests are
still higher than the standard on the -- in the current
formula. Wuld you -- would you -- does that -- does that
offer an argunent for a small --- for sone increase in the
st andar d?

A. It makes for an argunent of havi ng conponent
pricing in Classes Il, Ill, and IV in all markets in ny

mnd. So, again, that per unit cost would be the sane for

a handler in any market that pools II, IIll, or IV
processing. That's how !l viewit. | think assum ng a
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change, when we have a way that's worked, you know, for

23 years that addresses that difference in value, why
doesn't the -- it needs to be considered as a national
standard in ny view of the way to do it, because that way
if I"'mmaking -- if I'mKroger and |I'm maki ng G eek yogurt
in Tennessee, which they do, |I know ny -- ny cost is SNF
in that market, but my cost of SNF will be the sane
because, again, that's even -- that's a three tines
concentration of protein, so it -- it does -- it does nake
a difference, and that's a fat/skimorder.

Q Ri ght .

A. And it would -- and | can tell you from personal
experience, there's no incentive to send hi gh conponent
mlk into that market because nost of the milk in that
market is split. Alot of it conmes fromthe M deast, and
if you aren't in that nmaxi m zed value to your producers,
any good cooperative, and they are a very good
cooperative, would keep the higher solids mlk in Kroger's
| ndi anapolis plant, which producer prices on conmponents,
and send the lower solids mlk to Tennessee. |t just
makes good busi ness sense for them And Kroger recognized
that. That's just the way it is.

Q That is not on the table. The nultiple conponent

pricing in the other markets is not on the table under the

current proposal. Wuld it be --
A That's why --
Q -- logical --
A. -- that's why the proposal is -- that's why it's
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fl aned.

Q Wuld it be |ogical to have sone increase in

the -- in the standard?
A No.
Q None at all?
A Fix it right or don't fix it.
Q Ckay.
A. Don't change it.

Q So the form-- the conponent standards in the
current fornula are based on roughly the average levels in
the years |l eading up to order form

A. Yes. That's ny understandi ng.

Q And -- but your -- your argunent suggests that
that was -- those were too high.

A. No -- the ones that were originally assuned?

Q Uh- huh.

A. Not necessarily.

Q Howis it -- howis it different?

A. Well, first of all, there wasn't good raw data to

even | ook at. You had a few orders that obviously
conponent pricing effects, and you go back to the

Nort heast, and it was actually below the 2.99 and 3. 1.
And so it was -- in that -- of course they didn't have
conponent pricing until Federal Order Reform we didn't
even know that. But they were -- they were nuch cl oser.
And, again, they are nmuch closer to standard of identity
for fluid mlk. So even if you were paying under those,

you were still paying nore than the m ni num order required
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for that product, but nuch, nuch closer than the current
val ues that are being proposed. So it was nore reflective
of the real value to neet standard as well as -- again,
the yields are identical.

Q |s there a -- is there a protein standard in
standard of identity for fluid mlk?

A. No, but it is 8 25 SNF, and with the 97%
rel ati onship between protein and SNF prediction, you can
pretty much back into what the protein would be. So --
and, again, keep in mnd, Cass | is priced -- the
adjustnents aren't just for protein, they are also for

nonfat soli ds.

Q So -- so by your logic, the -- the conponents test
in the class price fornula should be -- should be set at
the -- at least in the -- should be set at the 8-point --

at the m ni num st andar d?

A 8. 257

Q Yeah.

A. We're not suggesting that. W are -- what we --
we think where they are now is appropriate. W don't
think they -- we are not proposing they go |ower, although
fromthe standpoint of value of yield, they could be. But
| don't think anyone's -- no one that |I'maware of is
asking for that.

Q Ckay. | nean, | do think it follows your -- from
your logic it follows that the levels were too high in
2000, and that -- and is there any evidence that there

were problens in 2000 with those |evels set?
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A No.
Q No?
A. | will say this. Sone Southern markets certain

times of the year, fluid plants do nonitor solids, just to
make sure that the mlk doesn't |ose nouth feel and taste.
Q Ri ght .
A. But we're talking at -- at those kinds of -- we're

talking the 2/7 mlk used to get protein in the sunmer.

Q Ri ght.
A That just is -- it's called thin mlk.
Q There was sone -- sone conpetitive pressure in

sone markets to fortify to nmaintain the quality standard?

A. There was. And there was sone redirecting mlk,
and that was part of, you know -- | can't speak for Kroger
back then, but certainly sonme folks, there was -- there
was expectation, | don't think it was ever necessarily
witten in a contract, but that the mlk woul d neet needs.
And, again, that's part of that service charge that you
pay. And, again, nost -- in ny experience nost
cooperatives work hard to neet the needs of their
processors, very hard.

Q | think | understood fromyour -- your back and
forth wwth M. MItner that you agreed that the price
formul as have sonmething to do with the relationship
bet ween the manufacturing prices and the C ass | val ue.

Is that -- is that right?
A. They do. They are derived fromthe manufacturing

values in mlKk.
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Q And that the -- that the Class | values -- the
Class | prices aren't necessarily designed to capture a
return to fluid processors fromthe mlk, but to establish
a relationship between Cass Ill and Class -- between the
manufacturing mlk prices and the bottling mlk prices?

A It's been like that forever. Could there be a
different nodel? | suppose you could, but it's always
been basically for manufacturing built up to a fluid
price.

Q So with respect to -- so between markets -- one of
the issues | think that a previous wtness, nyself, raised
is that there is a msalignnent between narkets,
skim butterfat markets and conponent narkets on the
borders, and it leads -- it can lead to a plant choosing
to pool mlk on -- on the deficit markets that doesn't
necessarily need to be pooled on that, that there's a --
that the | ow protein standard, basically makes m |k on
t hose markets, which are short -- typically shorter
mar kets, but nore of a bargain than paying the conponent
val ue in the local market.

In fact, would that not | ead a cheese plant, for
exanmpl e, to pool high conponent mlk on the skim
markets -- the skinffat markets, and | ow conmponent mlk on
the -- on the conmponent narkets even if it is delivered at
t he sanme plant?

A That's the argunent for having it base on
conponents for II, IlIl, and IV in all markets. That's

anot her reason why it shoul d happen.
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Q Mul ti pl e conponent pricing?
A. It takes care of that. Playing that gane.

Q And raising the conponents in the standard fornul a

doesn't -- doesn't help address --
A That doesn't accurately reflect what's in the
mlk. | nmean, why, when we have a nethod to get an

accurate neasure of yield and conponent val ues for
manuf act uri ng, why wouldn't that be everywhere? That's
our argument .

Q Wuld it nmake sense to set a higher bar for

incentivizing mlk to be pooled on those -- those deficit
markets by -- by raising the -- sort of the cost of

adm ssion for pooling Cass IIl and IV mlk on those

mar ket s?

A Based on the lack of difficulty in getting mlKk

into three of the -- two of the Southeast orders or
Kroger-ran plants, | would say no, because there isn't a
problemgetting mlk. You -- you nay see service charge
adjustnents. You'll see adjustnents based on energy

costs, which | think nost people would agree are fair.
But | -- again, getting an adequate supply hasn't been a
problemin ny personal experience. And with fluid mlk,
that's really the | ast seven years, but | haven't ever
seen that that was an issue.

Q Ckay. Well, | appreciate your giving us your
experti se based on your experience. And have a -- thank
you very much.

DR. CRYAN. |'m done.
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THE WTNESS: Al right. Thank you, Roger.
THE COURT: Further cross?

Redi rect ?
|"msorry, AVMS. | amforever going to get this
wong, so you'll have to forgive ne or fire ne.

M5. TAYLOR: No problem your Honor.
CROSS- EXAM NATI ON
BY M5. TAYLOR

Q Good norning. It is still norning. How are you?
A |"mdoing well. And so far so good.
Q Ckay. | think M. Wlson and | will go through

your statenent and try to go back and forth, if we need
to, to keep it logical instead of junping all around.

| am going to concentrate on your witten
statenment, which is Exhibit 4, so | wll reference those.

Ckay. Let's see. On page 3, you talk about the
i npact on Proposals 1 and 2 on Class II, Ill, and IV mlKk,
i ncreased between $0. 37 and $0. 72.

And | know you had a | ot of tables back in your
testi nony, but here it doesn't say where those nunbers
came from

A. Those nunbers, once again, were based on our
earlier analysis using the three-year rolling protein
average. So they should be -- $0.37 should be 40 and 72
shoul d be 80.

Q Ckay.

Ckay. On page 5, at the bottom you quote fromthe
USDA decision from 1988, the G eat Basin and Lake Mead
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Mar keti ng Areas, on -- that handl ers have no difference --
no econonm c benefit fromdifferent levels of protein in
fluid mlk.

And that decision is now 35 years old. So I'm
just wondering if could you speak do you think the market
has changed sonewhat since that tine, that --

A. Not in a big way because standards of identity
haven't nodernized to allow for higher standards or in the
case of just being able to standardize mlk, | nean, to
me, that's -- that's -- that's the real challenge there.
There's no way to really derive that extra value, and
that's -- that's that the concern. So because standards
haven't changed, | don't think it has really changed.

M5. TAYLOR:  Ckay.

CROSS- EXAM NATI ON
BY MR W LSON:

Q Good norni ng, M. Brown.

A. Good nor ni ng.

Q Continuing with your testinony, page 17, the
footnote 8, there's quite a bit of nunbers and

cal culations and math in that footnote.

Coul d you go through or -- or try to give us a
source of those -- of those nunbers, for instance, "The
math is as follows: 2.492 billion pounds"?

A. Ckay. And | think we're going to have to
doubl e-check those nunbers. Those nunbers are fromthe --
| can't renenber which table it is. Wat's the one where

you show producer pounds per class of conponents fat and
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skin? Those are the producer nunbers by class, or they
are supposed to be. The calculations were actually nade
on those. W need to nmake sure those references are
correct.

Q Ckay. Yeah, | | ooked on several tables, and
couldn't quite cone back to those val ues?

A. We'll -- we'll nmake sure they are right.

Q Thank you

2023

On the next page, 18, Table 2, there appears to be

sone addition mssing on the very last row, all orders

conbi ned, for the third colunm and the sixth col um.

A. Yes, we onmtted the change in Cass Il on
conponent orders. Those need to be updated. It would be
in colum 2, it would be -- excuse ne -- the third colum

of data, it would be mnus 2.3. And the final colum
woul d be 33 mnus 2.3, so | guess that's 30.7.
Q Thank you.

A. Just as an added, we hadn't figured out yet the

Cass Il --
Q | under st and.
A -- SNF change, that's our m stake.
Q | understand. [|I'mjust trying to nmake sure the

record i s clear

A. Much appr eci at ed.

Q So continuing on that same page, the paragraph in

the witten testinony, the first paragraph there, you
i ndicate that the skimand fat orders, producing

products -- plants that are produci ng those products of
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G eek yogurt, cottage cheese, etcetera, would -- would
those -- would those plants benefit fromreceiving higher
conponent mlk for those products?

A They woul d, relative to their yield.

MR, WLSON:. Ckay. Thank you.
CRCSS- EXAM NATI ON
BY M5. TAYLOR:

Q Excuse ne. | want to talk -- have a few questions
on the DHI data that you put in the record. You talk
about -- you nention that the data is accurate, credible,
and uniform And you talk a little bit about the testing.

Do you know what oversi ght those | abs have for
testing?

A. It depends. Sone of them are actually using
certified Federal Oder |abs, although they aren't
necessarily -- it's the sane lab, isn't necessarily
indicated that. Mst of themare |abs that are -- if they
are not used for that, they are used for multiple
pur poses, for exanple, plant tests, for maybe non- pool
mlk or for evaluation of products within a plant.

Those -- as you can inmagi ne, because of the investnent in
a testing facility, they tend to service both the
commercial market as well as herd farmrecords. So sone
woul d be and sone wouldn't, and it really depends froml ab
to | ab.

M5. TAYLOR  Ckay.

CRCSS- EXAM NATI ON

BY VR, W LSON
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Q Foll owi ng up on that, Table 3, you have -- | think
you have indicated in your testinony that the DH A
| aboratories data, the dataset itself, is a test of

protein on the volunme of mlk that is being sanpled for

t hat day?
A That is correct.
Q So you have converted that dataset back to a skim

portion percent?

A. Yes. Using the fat test data we al so have from
t hat same dat aset .

Q Thank you. That was ny question

A. Yes. It's divided just |ike proposed by. The
rati onal e behind the National M|k proposal, we used the
same net hodol ogy.

CROSS- EXAM NATI ON

BY MS. TAYLOR

Q Alittle bit nore on how this data is aggregated
and di spl ayed under the orders, just so we're clear.
That -- and | think the exhibit that M. Covington put on
m ght have hel ped clarify that sonme -- but the data when
this shows up in a state for DHIA, that is where the farm
is located, that's not where the lab is | ocated
necessarily?

A. Ceneral ly, yes. Sonetimes you have a little
overl ap, but generally, yes, it is where the farmis
| ocat ed, probably 99 and a half percent of the tine at
| east, yes. It is where the farmis. So the |ab may be

sone place very different, and the records may be
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processed across the country, but the farns are where the

farns are.

Q Ckay. And that mlk is then -- it's mlk that's
produced in the state, it's not necessarily where it's
pool ed?

A That's right. It -- and that's why we had to nmake
an assunption on where -- where to assign the states is

because, as we know, the states have multiple nmarkets that
t hey serve.

Q Ckay. In -- earlier in your testinony, you tal ked
about how farns in MCP orders, there is a financi al
i ncentive for themto increase their conponents, so they
have done so, since reform

A Yes.

Q And that, logically, farnms in the Southeast would
have no incentive to increase their conponents on --
because there's no financial incentive to do so?

A. Only indirectly because the fat markets have
gotten stronger, there's nore incentive to breed and
manage for higher butterfat, and since there's a high
correl ati on between fat, protein, and SNF, they probably

got sone of those conponents at the sane tinme. But the

total financial reward would be -- would be significantly
| ess.
Q So that would explain in the data, even the DHI

data that you put on, it does show an increase in
conponents in 5, 6, and 7 over tine?
A Yes. Yes.
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And we're not denying conponents have an increase,
it's the degree.

Q And I'm-- | don't want to assune, but I'll ask
Because you have DHI totals, pound totals on here, but
that wasn't -- and | know you didn't put this exhibit on,
but Exhibit 101 lists cows and |lists percentages and --
etcetera. But there's no pound totals in there. [|I'm

assum ng that those pound totals exist sonmewhere in the

dat abase - -
A Yes.
Q -- and that's where you --
A W --
Q -- pulled this fronf
A What we do is we take the total nunber of cows,

times the production per cow, which is listed on the site,
to come up with the total pounds.

Q Ckay. And | think you tal ked about how sone of
that's even estimated in DH A because they don't -- you
know, they m ght sanple once a nonth, or they sanple --

t hey have different sanpling nethods dependi ng on how t hey
have enrol | ed?

A Yeah. Once a nonth is kind of the way it's always
been acconplished. So it is daily data, and we recogni ze
that. It is still a very, very |arge dataset, which
statistically I think warrants -- warrants consi dering,
qui te honestly.

Q Ckay. And the DHI data is just protein, and they

don't collect data on nonfat solids?
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A. That's correct.
Q So you did this regression analysis, which you
have expl ained on -- starting on page 25 to | ook at the

rel ati onship between protein and nonfat solids. Wuld
t hat be accurate?

A Yes.

Q So because it's been a long tinme since | have sat
in an econom cs class, although these hearings sonetines
seemto be that sane type of class, | just want to nake
sure, for the record, we're straight on or clear on.

What you are show ng there, as | read that, is
that the 97% correlation that you tal k about, does that
nmean that 97% of the change you may see in nonfat solids
i s explained by the change you see in protein?

A. Yes. And if you go to attachnent 3 on this
docunent, | actually printed out the regression analysis
for the different rel ati onshi ps between conponents. And
the data is -- is your producer conponent test data per
mar ket for every nonth that -- through April, that you
have -- that the USDA has collected, including the
di scontinued order and the newy started one in
California. It is just very sinple math data, |ots of
data points.

Q Did you say including the discontinued order?

A. Yes, the Great Basin data, until 2004, was
continued as far as the nonthly information, and that
regression.

Q Ckay.
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A. | made that decision partly because we have
California comng in later, and | just wanted to nake it
as conpl ete as possi ble, because we're not | ooking for
averages, we're looking for rel ationships.

Q Right. And when you say "Great Basin," you m ght

mean the Western order?

A. |'"mold. Yes, | mean the Western order.
Q Ckay.
Then you go on on page 27 to tal k about the USDA
data for the Southeast, which was estimated, is not -- is
not conplete. You say it is partial. And there's no

i ndication as to whether the test |labs are certified or
the results verified.

But I would ask that are you aware that all the
paynent testing |abs that provide data to Federal Order
offices are overseen by the Federal Order |ab systen?

A. They do, but | was not aware that when you
collected data for those narkets, that that was the entire
source of that data. |If that's the case, then it is -- it
is verified.

Q kay. On the bottomof 28 -- and | know this has
been di scussed sone about how manufacturing handlers --
well, 1'lIl say this a different way -- how you contend
t hat conponent levels in the fat/skimorders are | ower
than the national average, so that if we had -- if USDA
chooses to adopt the National MIk and National All-Jersey
| evel s reflecting 2022 | evels, that woul d put those

handl ers of the manufacturing classes in the Southeast
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mar kets at a conpetitive di sadvant age.
Am | correct in that understandi ng?

A. That's -- that's what we believe, yes.

Q Ckay. So -- but on the flip side, would you say
that currently then, if the current |levels are below the
averages in the fat/skimmarkets, that those handl ers have
a conpetitive advantage in the mlk that they purchase?

A They do. It's not a function of the problem The
function neans the function of what's the best solution.

Q Can you restate that?

A. | said, to ne, | think, yeah, even our DH data
shows that the conponent |evels are higher for skimsolids
than -- than the current Federal Order cal cul ations.
However, they are -- the National M|k proposal we think
is weighted very nmuch to the Northern climtes, cheese
mar kets, where there's a been a ot of incentive. And the
best way to nmake sure it is fair is to just nove to
conponent values in all Il, Ill, and IV, so that cost per
unit -- regulated m ni num cost would be the sane for
conponents, which inpacts yields.

Q Ckay. And we just wanted to ask you sone j ust
general questions. Wuld you agree that through the |ong
hi story of the Federal Order program the Cass | val ue
has al ways been tied to manufacturing cl asses regardl ess
of nmet hodol ogy? There's kind of been that tie.

A | can't speak to that. Certainly, during ny
career, fromthe late '80s, that has been true.

Q Ckay. And as | understand your testinony today,
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| DFA isn't proposing or supporting decoupling that |ink at
all, between the one in nmanufacturing and any of the 11
orders?

A That is correct.

Q Ckay. But your issue is that the nunbers proposed
in Proposals 1 and 2 don't reflect the actual conponents
in fat/skinf

A. For Cass Il, Ill, and IV, that is correct. For
Class I, they don't inpact yield. That's our argunent on
d ass |

Q Ckay. And so | think we have talked a | ot about
the | ack of data in the fat/skimorders, and there's our
estimate -- USDA estimted data, there's DH data, which
is estimated. And | know your one solution, as you have
stated, is to adopt nultiple conponent pricing in the
Sout heast, but that's not a proposal within the scope of
this hearing, in the -- contained in the hearing notice.

So what solution, given that, mght you offer to
remedy this |ack of data?

A. | think the solution is to not change those
factors until we -- and then let's conme back with other
solutions. | know there was proposals to include
conponent pricing in the market. | understand it was
viewed not in context, that maybe that needs to cone back
again and maybe view it as a national hearing issue rather
t han just a conponent market issue.

| just don't think we have a solve within the

proposals we have to work with here that don't -- won't
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result in overvaluation of regulated mninmumprice for --

bet ween manufacturers. Because if you are |lower -- and,
again, we all recognize that Il, Ill, and IVis fairly
small. Il is -- there is a fair anmount of Class Il in the
Southeast. In Arizona, there is quite a lot of both |1l
and |V.

But you can't -- | think you have to err on the
side of not overpricing product. | think we're -- we

haven't got to the Make Al |l owance structure yet. W'l|
tal k about that when we get to it. But | think the
orders, they work best when they are m ninum prices. They
| eave room for the market to work.
And our biggest concern with the National M|k and

Al'l -Jersey proposals, that they sinply don't do that. In
a lot of cases they will create conpetitive di sadvant ages,
and you're rewarding pricing for conponents that don't
sinply exist in those markets in manufacturing ml K.

Q | want to talk a little bit on the Class | side.
We focused a ot on the fat/skimside in the Southeast.
But on the Cass | side and the conpetitive rel ationship
bet ween plants conpeting for Cass | sales, how would the
adoption of National MIKk's proposal and Nationa
Al'l -Jersey's proposal inpact the conpetitive relationship
between fluid handlers, and in a way, particularly the
fluid handlers in the Southeast versus those |ocated in
MCP orders that are conpeting for sales in the sane
mar ket s?

A. | woul d expect it wouldn't change those
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relationships. |t would be the sane between -- because
it's still skimpricing. It would be the sane between
pl ants.

Q Soif I may clarify then -- excuse nme -- wouldn't

change the relationships. And so that's not sonething
that's of concern. The concern for IDFAis just you would
be required to pay on higher conponents of which you see
there's no additional value to those Cass |I handl ers?

A. That is correct. |If you are going to | ook at
yield value of mlk, including ass |, those conponents,
unfortunately, wth our current requlations, you can't
attribute -- you can't derive yield value fromthose skim
conponent s.

Q Ckay. And so then going back to your experience
at Kroger, for exanple, where you bought a lot of fluid
mlk then, you wouldn't see this change as proposed havi ng
any -- it wouldn't alter necessarily your procurenent or
di stribution strategy when you were buying mlk for fluid?

A. | woul d not expect it would, no.

M5. TAYLOR: Ckay. | think that's it for AMS this
nor ni ng. Thank you.
THE WTNESS: Thank you.
THE COURT: Redirect?
REDI RECT EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods

Associ ati on.

| would like to begin with an issue that got sone
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guestions fromAMS as well as other cross-exam ners, which
is the reliability of the DHI data. GCkay. You know what
"' mtal ki ng about ?

A. Ch, | sure do. | conpiledit.

Q You need to get your m crophone nmuch closer to
your nouth, M ke.

A. Most people would prefer | nove it farther away,
but | appreciate the --

Q No, I"mon the other side of that, so --

A Ckay.

Q -- bear wth ne.

Now, so USDA requires in MCP orders that there be

testing of the conponent levels in mlk, correct?

A Yes, that is correct.

Q And where does that testing actually take place?

A. It takes place in certified Federal Order approved
| abs.

Q Ckay. But where -- and what mlk is being sanpl ed
to do that test?

A Producer m | k.

Q Ckay. And literally, where are they getting that
mlk from physically?

A. They are getting it fromsanples taken at the farm
at time of pickup for mlk.

Q kay. And so for the MCP orders, USDA has
information as to what protein |evels are based upon those
tests, correct?

A. That is correct.
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Q And that is the derivation of the 3.39% protein
| evel that --

A. That is also correct, yes.

Q -- that's used in the order -- in the Proposal 1
and 2, correct? |Is that right?

A Yes.

Q Now, does that -- so we have that nunber.

Now, let's turn now to DHI, correct?

A Yes.

Q Now, the focal point of your testinony has been
what the DH data shows as to protein levels in the four
fat/ski morders, correct?

A Yes.

Q But did you al so use that sane DH data, but for
t he seven MCP orders?

A Yes, we did.

Q And did you use the exact sane net hodol ogy for
determ ni ng what DH data you would all ocate to each
order?

A. Yes, it was based on majority of mlk from each
state. That's the order it was assigned.

Q Ckay. And so if you -- and that -- and so
what's -- what was the bottomline nunber that cane out
fromthe DH data as to average protein | evels?

A Slightly over 3.39.

Q Ckay. And so what does that tell you as to the
reliability of DH data?

A. It's an affirmation that it's a big enough sanple
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that the data is actually quite accurate.

Q Ckay. And so there was questioning nmade as to how
often the cows get tested, correct?

A Yes.

Q And there was questioning as to how nany cows per
state are tested, correct?

A Yes.

Q Ckay. And there was -- in Hearing Exhibits 100
and 101 used by M. Covington, there were a listing of the
wi de variety of services DH provides and how they vary,
correct?

A Yes.

Q Are those sane wi de variety of services available
in the seven MCP orders?

A Yes. They are avail abl e nationally.

Q Ckay. And regardless of the variability and
net hodol ogi es used, etcetera, we know for an absolute
certainty that DHI data will give you the exact sane
nunber as the USDA data with respect to protein levels in
t he seven MCP orders, correct?

A As far as nethodol ogy of testing, yes.

Q As far as the ultimte result |I'm saying.

A. Well, they are both sanples in those fat/skim

orders, and so | think --

Q No, let -- I"msorry. Let nme --
A | guess |'m confused.
Q | didn't ask the question correctly. Let ne try
agai n.
TALTY COURT REPORTERS, INC. 1094
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The -- the -- with all these various differences
in the testing nmethodol ogi es used, etcetera, by DH, the
end result is that for the seven MCP orders, the DH data

gi ves you the exact same ultimate result as --

A It's very accurate.

Q -- as -- as the USDA data, correct?

A That is correct.

Q And what -- what conclusion do you draw fromt hat

as to the accuracy of the DH data that you have used to
calculate protein levels in the four fat/skimorders?

A. | would believe it would have the sane accuracy.

Q Now |l et ne switch topics to the question of
automati c updating. You were asked questions about
whet her the orders provided for automatic updating, and
you gave us one exanple of that, that in fact that orders
automatically update the m ni num prices based upon the
finished product prices, correct?

A. Yes, that's correct.

Q Ckay. So that every nonth there is a
determ nati on of what the cheese price is, what the dry
whey price is, etcetera, etcetera, and that automatically
changes the resulting m nimum prices, correct?

A Yes.

Q Ckay. So | want to give you another thing the
Federal Orders do and ask you if that's al so automati c,
that there is a testing in the seven MCP orders, which
represent 89%of all mlk, as to mlk conponent |evels,

and the price obligations change every nonth based upon
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t hose conponent levels; is that right?

A That is correct.

Q | s that an autonmatic updating?

A. It is, yes, because the conponents change nonthly,
and so the price -- the values of particularly individual

producer's mlk will change nonthly based on those |evels.

Q And do the obligation of handlers to pay change as
aresult --

A. Absol utely, yes.

Q -- every nonth?

A That's what -- that's -- and that takes care of
t hat seasonal concern. That's one of the things it does.

Q Ckay. But is there such automatic updating for
changes in conponent |evels with respect to the pricing of
Cass | mlKk?

A There is not.

Q And was that a -- based upon your review of the
record, was that a considered decision by USDA that they
were going to make that change for conmponents w th respect
to dass Il, IIl, and IV mlk but not for CAass | mlk?

A Based on our understandi ng of readi ng deci sions,
yes, that's correct, that they -- it was for |1, IIl, and
IV, Cass | would not -- conponents woul d not adj ust.

Q And so is it -- and -- but Proposal 1, in fact,
woul d update the Class | price based upon conponent
| evel s, correct?

A Yes.

Q And, in fact, both Proposals 1 and 2 woul d not
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only do that to the levels they specify in the proposal,
but woul d subsequently do it thereafter, every three --

A Yes.

Q -- every three years in the National M|k Producer
Federation proposal and every year in the -- in the
Nati onal All-Jersey proposal, correct?

A Yes.

Q So who -- who is it who is proposing to change the
nmet hodol ogy by which Class | mlk is priced? Is it -- is
it youor is it -- is it National All-Jersey, and is it --
and National MIk?

A. Yeah. Proposals 1 and 2, which is National
Al'l -Jersey and National M|k Producers Federation, would

change that.

Q Ckay. And if you look at -- can you just put up
on the screen, do you -- are you still -- are you hooked
up?

A | don't know.

Q Can you -- if you could turn to page 21

Now, this is the quotation fromthe USDA deci sion
when it first adopted conponent pricing, correct?

A Yes.

Q And there is a discussion, which you read into the
record yesterday. |'mnot going to ask you to repeat the
whole thing. But at the very end, the | ast sentence,
quote: "Handlers obtain no discernible difference in
econom ¢ benefit fromthe various |evels of protein

contained in mlk used in fluid ml|k products, and there
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Is no justification for requiring themto pay for such

m |k according to its protein content,” end quote.
Do you see that?

A Yes.

Q Isn't that exactly what Proposals 1 and 2 are
doi ng?

A. Yes. They are changing that protein |evel.

Q Sorry?

A. They are changing the protein |evel.

Q They are changing the price based upon --

A. Yes. They are raising it by the factor, yes.
That's correct.

Q Just so we get the question and answer out,
plainly: They are changing the price of Cass | mlKk,
based upon protein levels in the farmer mlk, correct?

A Yes. Protein affect all three skimconponents.
But, yes, that's correct.

Q And is there anything that woul d distinguish
protein versus other solids versus total nonfat solids
that woul d you think cause a different conclusion to be
reached with respect to any of those?

A No, because yi el ds haven't changed.

Q And has anyt hing changed since 1988 that would

cause the concl usi on USDA reached then to be --

2023

A No. Regulatory and standard of identity for fluid

m | k have not changed, and if they aren't changed, there's

no way to get added val ue out of those conponents in fluid

m K.
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Q Now, let's assune that, as we know, that nonfat
solids levels are a little higher in the four fat/skim
orders than are currently in the assunption, correct?

A Yes.

Q And you described a solution to that to be to go
to multiple conponent pricing, correct?

A That is correct.

Q That is how you get farnmers to get -- strike that.

That's how you get processors to pay for Cass I,
11, and IV m |k based upon the conponent |evels in that
mlk that are of value to Cass Il, Ill, and |V, correct?

A. Yes. It equalizes mninmumregul ated price for al
mar kets, all handlers that are pool ed.

Q And -- and if you instead do it by changing the
assunption in the fornmula that now exists, A you are

assum ng solid levels that may or nay not actually be

there and, therefore, may -- or the mlk may not, in fact,
be of nore value for dass II, Ill, and |V, correct?
A. Yes.

Q And as you have denonstrated, you are
increasing -- strike that.

And if you do the change there, the -- you are
increasing the minimumdass | prices by $240 nillion,
correct?

A. That's the nunber. But, yes, whatever is in the
chart.
Q And when you -- when you quoted Dire Straits,

“nmoney for nothing," is that what you had in m nd?
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A. Well, yeah. You are not getting any added val ue
in your yields and in your product volunes by paying that
addi ti onal nobney. You are just paying nore noney.

MR. ROSENBAUM That's all | have, your Honor.

THE COURT: Cryan rises for sone additional cross.

Any objection to this re-cross?

DR. CRYAN. This is in response to the last -- the
| ast coupl e cross-exam nations. Roger Cryan for AFBF.

THE COURT: | think he opened the door, right?

DR. CRYAN. Yeah. He's talking about nultiple
conponent pricing and the inpacts.

RECROSS- EXAM NATI ON

BY DR CRYAN:

Q Under nultiple conmponent pricing system if
farmers raised their protein content but the Class | price
continues to be based on a lower -- a | ower assunption

about protein content that's well bel ow the narket

average, doesn't that nean that the Cass | is
essentially -- Cass | handlers receiving the higher
protein value are essentially draining that -- those

producers are draining noney out of the pool w thout
addi ng any value to the -- to the Cass | handlers,

according to your |ogic?

A. That would be true of Class Il. Look, nost of
your Class |l products aren't protein yield based. Yogurt
and cottage cheese -- or G eek yogurt and cottage cheese

are exanples of the exceptions.

The whol e idea of conponent pricing is that you
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will nove mlk to its highest and best use. And so there
is no yield value fromtheir protein in Cass I, just |ike
there's a nmuch lower yield value of that Cass -- high

protein mlk in Class IV, so its value based on its
contribution to yield.

And that's one of the things conponent pricing
al so does, it incentivizes, particularly cooperatives,
to the extent it nmakes transportation sense, to nove those
high protein mlks to where they get the highest and best

use. And that would also be true in any market, not just

the MCP orders, because there is no -- there is no
value -- no margi nal value of that proteinin Cass |I. |If
we could figure out a way to do that, frankly, | think it

woul d be great, but at this point it is not possible.

Q |f a bottler is receiving mlk with 3.7% protein,
ina nmultiple conponent market, they are not paying for
that -- that protein?

A. That's true.

Q But the pool is?

A Yes.

Q And that drains noney fromthe pool. You -- you
are setting a standard if -- if -- if they are receiving

mlk with the -- when the skimmlk has a 3.41% protein
right now, they -- they are draining the pool to pay the
protein at the -- on the producer paychecks, and the
Cass | handler is not matching that average val ue.

A How is he draining the pool if he's paying for the
product what it contributes to yield? If -- if a
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cooperative or even a farnmer elects to ship mlk directly
to a fluid plant and their mlk's very high protein,
that's -- that's a decision that is made. From ny
experience, that doesn't happen very often. And the
reason it doesn't, because you add the pool val ue by
moving that mlk into its highest and best use of

manuf acturing. And you -- you reserve the | ower solids
mlk to go into Class I, which, frankly, works just fine.
And that's a -- that's a business decision that is nade
every day in -- in -- certainly now in conponent markets.
You nove mlk to what's the net best -- the best net
benefit to the cooperative's nenbers, and that neans in
general, if transportation makes sense, it is going to
nove into -- it is going to nove into cheese plants if it
is high protein mlKk.

Q If -- if the transportation is paid for by that
extra val ue?

A. Well, there's generally market prem uns on al
mlk. So, yes. But also just fromthe standpoint of,
again, where the mlk is |located and how many farns are
together, you are going to -- | nean, you are going to
maxi m ze pool value for your nenbers if you are a
cooperative. So that mlk's going to nove to its higher
use.

Q | f you instituted nmultiple conponent pricing in
t he Sout heastern markets, just as a hypothetical, and it's
a-- it wll be affected that -- the inpact of that wll

be affected by the decisions nade on the fornulas in this
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hearing. You would have a lot of mlk potentially with
hi gh protein tests, incentivized by nultiple conponent
pricing, that are so far away from any cheese plants that
they would sinply be delivered to bottling plants.

A Well, in that market, they probably are now. And,
again, we believe tests are lower in those markets. And,
again, it cones to the solution. W wll have exanples
| ater where milk is being -- lowsales mlk is being
diverted to Class Il processing in the Southeast, and it
makes perfect business sense, because that m |k has nore
val ue than the conponents in it in a higher market. In
one plant's case, they are very, very close to the current
standards for solids in SNF, it's remarkable. So you
can't just -- you just can't assune that.

Anytime you have a regul ated system there is
goi ng to be decisions nmade based on that econom c benefit.
And |I'm amazed how sophisticated a | ot of nmy suppliers at
Kroger were at doing that, which they should be. They are
just serving their nmenbership.

And so you generally are going to allocate
because, yes, you can send that high protein mlk into a
fluid plant and -- and pay producers in protein. But when
you are trying to get the maxi num val ue out of the pool,
you are going to send that mlk into manufacturing if you
possibly can, if it nmakes sense. So it will never be
perfect.

And the other thing to renenber, again, is we are

tal king m nimumpricing, and we are tal king value to that
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the processor. He should be paying for mlk based on its
true yield value, and that doesn't change, sadly, when the
conponents go up because regul ation doesn't allowit to
change it.

Q You testified, though, in nultiple conponent
pricing markets, producers are incentivized to increase
their protein tests?

A They are.

Q Ckay.

A And they are rewarded for it.

Q So if we inplenented nultiple conponent pricing in
t he Sout heastern markets, they would presunmably increase
t heir conponent tests?

A. | f the decision was to change producer paynents to

mul ti pl e conponent pricing. That has been the precedent.

Made that -- will that always be the precedent, | don't
know. | can't speak to that. That you woul d pay
producers on the sane conponents as Class Ill |ike you do

in the other orders. Certainly that has been the
pr ecedent.
Q Thank you. Thank you
DR. CRYAN. |'m done.
THE COURT: Further cross, AMS?
MR. WLSON:. Yes. Thank you
RECROSS- EXAM NATI ON
BY MR W LSON
Q M . Rosenbaum asked you a couple of foll ow up

guestions on Table 3, and I would |ike to ask you about
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1 t he nechanics, the math on footnote 1

2 When you -- when you were estinmating the inpact --
3 the -- I"'msorry. Wen you were estinmating the percent on
4 states that had nultiple orders that they were delivering
5 to -- for instance, we're sitting here in Carnel, Indiana.
6 | ndi ana borders two or three different orders.

7 A Yes.

8 Q How did you -- how did you apply Indiana's percent
9 that was calculated fromDH A records?
10 A Again, | picked the state where the bul k of the
11 mlk is delivered. | didn't try to divide it up. It's,

12 frankly, a function of tine. So it went to M deast.

13 Q And you used the -- one of the exhibits that has
14 al ready been presented on the majority of mlk fromthat
15 state --

16 A Yes.

17 Q -- comng into different markets?

18 A Yes

19 Q Ckay.

20 MR WLSON. Thank you

21 THE COURT: Is that it?

22 M. Rosenbaum re-redirect?

23 MR. ROSENBAUM  No, your Honor --

24 THE COURT: |'m sorry?

25 MR, ROSENBAUM  Your Honor, | just would like to
26 nove the exhibits -- the adm ssion of Exhibits 98 and 99.
27 THE COURT: Any objection?

28 Exhibits marked for identification 98 and 99 are
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admtted into the record.

(Thereafter, Exhibit Nunbers 98 and 99 were

recei ved into evidence.)

MR. ROSENBAUM And | just -- | would have a
proposal about Exhibits 100 and 101. Those are the
docunents that M. Covington used during exam nation.
And, you know, normally, frankly, sonething |ike that
woul d cone in through a witness, since M. Covington went
and took sonme information off the data source. And we
would just like, if we could, to have the opportunity to
wait and -- to just doubl e-check that sane data source
during lunchtinme today, and so we would ask that a ruling

on 100 and 101 just be deferred until that point if --

THE COURT: | think that's a -- that's a good --
Ms. Hancock ri ses.

M5. HANCOCK:  Your Honor, | have no objection to
that as long as the witness would be -- renmain avail abl e

today so that we could voir dire himon it if they do have
any obj ecti ons.

THE COURT: Sure.

MR. ROSENBAUM That is perfectly reasonable.

THE COURT: | don't know what the procedures in
these m | k hearings have been in the past. There probably
is a better procedure to present a witness to -- with your
own nunbers. These nunbers are extracted froma
gover nnent source, and the witness basically agreed -- in
general. | understand you go through nunber by nunber.

That seens certainly appropriate to me to give you the

TALTY COURT REPORTERS, INC. 1106
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS August 29,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

opportunity to conpare that source to the nunbers
presented in these two exhibits to see if they are right.

MR. ROSENBAUM  Thank you, your Honor.

THE COURT: Yes, sir.

Ckay. Wth that, what's next?

MR HLL: | do have a housekeeping nmatter, your
Honor .

THE COURT: Yes.

MR, HILL: Yesterday there was a w tness naned
Lynne McBride --

THE COURT:  Yes.

MR HILL: -- who had Exhibits 86 through 95.
They did not cone in yesterday because she did not have
hard copies of 87 through 95. And we apparently have
t hose hard copi es now.

THE COURT: Have they been distributed?

MR. H LL: There were only four copies of each.

THE COURT: GCkay. So Ms. -- and the exhibits are
on the website?

MR HI LL: Yes.

THE COURT: | --

MR, HILL: | just note that you were going to
admt themyesterday, so | wanted to nake you aware that
t hey are here.

THE COURT: Yes, they -- we have four copies. Do

| get a copy of the four -- one of the four or -- | don't
know how many we need. |'mnot saying that they woul dn't
be admtted. And the hearing -- | guess the hearing
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reporter doesn't need them so -- thanks.

Are these mne to keep?

MR HILL: Yes, sir.

THE COURT: Okay. | don't have these |abels, but
"1l figure it out.

Any objection to the adm ssion of Ms. MBride's
exhibits previously identified as 86 through 957

Seei ng none, those exhibits as previously
identified are admtted into the record.

(Thereafter, Exhibit Nunmbers 86 through 95
were received into evidence.)

THE COURT: If it is okay wth everyone, | don't
think it's ex parte, I'mgoing to wal k over at lunch and
see if | can match up what | was just given with what was
identified previously. O | guess | could do it on the
website, couldn't [|?

Yes, M. MIltner.

MR. M LTNER  Your Honor, | have a question about
Exhibit 86, and it is not about its adm ssion. At the
very end of it, Ms. MBride had a request at the end, and
| don't recall it was really addressed yesterday. She
said, "I would like to request the ability to submt
additional witten testinony on a range of subjects
inportant to dairy farnmers for consideration during this
hearing."

And | -- to the extent she's referring to
post-hearing briefs or appearing again to conment on ot her

proposal s, we would not have an objection. But we woul d
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object to anybody filing witten testinony that didn't
conply with the procedures that have already been outlined
by AM5, and | just wanted to nake that statenent for the
record. And | don't know if there needs to be a ruling or
anything like that, but | did want to nake that statenent.
So t hank you.

THE COURT: Thank you. |If a request cones -- |
don't take that to be a specific enough request to rule
upon. | would think that in general you would be correct,
that we need to follow the procedures here. But there are
I nstances when additional testinony or other materials
could be put in. So when we actually get a specific
request, we'll rule upon it then, and parties and
Wi t nesses are forewarned that you will oppose, if
appropri ate.

M5. VULIN:.  Your Honor, | believe that upon
conferring with the other parties here, we're ready to
proceed to a M G wi tness next.

THE COURT: Yes, please.

M5. VULIN:. And did we want to take anot her
norni ng break, or are we set to push to lunch? I'mfine
ei ther way, but | wanted to check with the court reporter.

THE COURT: Ms. Pish is the nodding yes. So let's
take ten mnutes. Let's cone back at 11: 30.

M5. VULIN. Thank you.

(Wher eupon, a break was taken.)
THE COURT: Let's reconvene at 11:31 a.m On the

record.
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M5. HANCOCK:  Your Honor, we would just nove to
i ntroduce Exhibits 100 and 101 as verified by |DFA

MR ROSENBAUM  Steve Rosenbaum for | DFA. W have
verified those nunbers, and we have no objection to the
adm ssion of the exhibits.

THE COURT: Yes. Thank you, Counsel, for working
toget her on that. That solves problens in a good way.

(Thereafter, Exhibit Nunmbers 100 and 101
was received into evidence.)

THE COURT: And we'll remain on the record.

You have the floor, M. WVulin.

M5. VULIN:.  Thank you.

MG calls to the stand Wendy Landry wi th HP Hood.

THE COURT: Rai se your right hand.

VENDY LANDRY,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your wi tness.

M5. VULIN. Thank you, your Honor.

DI RECT EXAM NATI ON
BY MS. VULIN:
Q Ms. Landry, wll you please state and spell your
nane for the record?
A Wendy Landry, WE-N-D-Y, L-A-NDRY.

Q And, Ms. Landry, you have before you -- oh, excuse
me -- our housekeepi ng, what is your business address?
A. Busi ness address is 6 Kinball Lane, Lynnfield,

Massachusetts, 01940.
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Q And, Ms. Landry, you have before you a docunent
entitled MG 3.
Do you see that?
A Yes.
Q And is this docunent your witten testinony for
t he hearing?
A. Yes, it is.

M5. VULIN. And may | ask, your Honor, that this
docunent be marked as Exhibit 102 upon conpl eti on of
Ms. Landry's testinony and any cross-exam nation?

THE COURT: Well, we'll mark it for identification
now, and we'll consider admtting it after the -- this
Wi tness's testinony.

(Thereafter, Exhibit Nunber 102 was narked

for identification.)

M5. VULIN. Thank you, your Honor. And we woul d
al so request that the court reporter enter this testinony
into the record as read.

THE COURT: Yes, this testinony will be -- well,
when you say -- you want her to type out what's in the
st at enent ?

M5. VULIN: Correct.

THE COURT: Ckay.

M5. VULIN:. Just to save us the tinme of having
to --

THE COURT: No, | understand that. The other
possibility would be -- it's an exhibit. It is going to

be in the record at the end anyway. But, yeah, that -- |
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know ot hers have done t hat.

M5. VULIN | --
THE COURT: Ms. Hancock ri ses.
MS. VULI N: | believe M. Vetne had.

THE COURT: Yes, | think so.

M5. HANCOCK: Your Honor, | think that we did that
in California, and that was one of the kind of tine syncs
that we got into. And if we admtted it as an exhibit
into the record, | think the substance of it is in there,
and then other w tnesses have just sumarized it as they
see fit. But | don't think that we need to waste the
court reporter's tinme of having her just retype what is
admtted as an exhibit.

THE COURT: AMS, what do you guys think? | nean,
| understand the tradition here has been to read
statenents and then -- and type things out, and |I'mnot --

MR HLL: W certainly feel the same way, that if
it's -- if it is an exhibit, there's no reason to retype
it. 1t will be an exhibit as 102 nost |ikely, and we
don't really see the need to retype it into the record.

THE COURT: What do you t hink.

M5. VULIN. We're of course happy to proceed
however AMS would prefer. So that sounds fine by us.

THE COURT: | don't think you will stick with that
t hr oughout the whole hearing, but we'll find out.

M5. VULIN:. As long as they proceed how | want
themto, then we'll remain aligned.

THE COURT: | hear you there. | will say, | do
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know that it's -- like | said, | do knowit is tradition
here to read statenents into the record and -- or to --
and we now have a limt on direct of 60 m nutes, and
summary and all that. But not every agency does it that
way, and | don't see a benefit to it. | do think the
folks witing the decision are going to read it. They
don't have to hear it here. And | -- | read nuch faster
than I |listen, so --

M5. VULIN: That's fine.

THE COURT: Thank you. Thank you, everybody, for

that. |'mnot -- you know, if sonebody wants to read it
into the record, another set of testinony, | realize that
that's the tradition, and I won't -- | probably won't
limt that. But those are ny views. | think it serves

every purpose to have it as a witten docunent as an
exhi bit. Thank you.

M5. VULIN. Thank you. Happy to proceed that way.

And then I would also ask that M G Exhibit 3A be
recogni zed and identified as Exhibit 103 for purposes of
testinmony, and that's a copy of the Power Poi nt
presentation that Ms. Landry's going to present.

THE COURT: So marked, Exhibit -- Exhibit
M G Hood-3A is marked for identification as 103.

(Thereafter, Exhibit Nunmber 103 was narked

for identification.)

M5. VULIN. And for those attending in person,
that's stapled together wwith MG Exhibit 3 as one

docunent. So you shoul d have everyt hi ng.
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Now t hat our housekeeping is hopefully taken care

of --

THE COURT: | have an Exhibit M GHood -- wait a
mnute. | have got two copies of the sane thing. Never
mnd. Strike that. |[|'ve got nmy own housekeeping to take
care of.

You may proceed, Counsel.

M5. VULIN:.  Thank you, your Honor.

BY MS. VULIN:

Q Ms. Landry, | would like to start with your

2023

background, if we could, please. How did you get into the

dairy industry?
A. Both of ny parents were cooperative extension
agents when | was little, and so | was involved in 4H.

Wien | was nine, ny parents went and bought ne a dairy

heifer, so that becane the beginning of a ten-year career

in 4H showing dairy heifers. So after high school

decided | wanted to go to college, and -- and that -- one

thing ed to another, so here we are.
Q Can you give us a brief summary of your
pr of essi onal background, pl ease?

A Yes. | started in the industry in '97, working

for an independent fam|y-owned conpany in Miine. W had

one plant and 110 producers. So | did the plant quality
side as well as the farners. And then in 2007, | noved
to -- joining Hood, which was actually a half a mle
difference in ny conmmute. So they were both in Portl and,
Mai ne.
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Q What was your role when you joined Hood in 20077

A. | was the quality assurance manager for the
Portl and, Maine, facility.

Q And how long did you stay in that role?

A. Nine and a half years.

Q What did you do after that?

A. | went and spent a year and a half as the supply
chain quality manager, auditing our suppliers. And then I
took a role as the quality assurance director for the
fluid and ice creamplants for Hood, and they are al
| ocated in New England. So there are four fluid plants
and an ice cream pl ant.

Q And how |l ong did you have that rol e?

A. Until 2019 when -- sorry -- | becane the senior --
sorry, excuse nme -- the director of supply chain quality.
Now | have two staff under ne.

Q And where -- we have been tal king this norning
about -- about skimm |k conponents, correct?

A Correct.

Q And the | ast few days. Have you worked with
conponents as part of your job experience before?

A | have, when | was at both of those as a quality
assurance person.

Q And can you just give us a little summary of
how -- how did conponents play into your day-to-day work
when you were in quality assurance?

A. Yeah. Wen | was in the independent dairy, which

has now -- has been sold to DFA, we had the 110 farns, and
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| would be in charge of testing all of those farns for
paynent. W paid themourselves. And then at Hood, | was
responsi ble for testing the mlk that cane into the
facilities for paynent.

Q So you're fairly famliar with how conponent
factors play into m|k?

A Yes.

Q And | understand that you have a PowerPoint to

shar e?
A | do.
Q Could you pull that up for us, please?
A Yes.
Q Geat. | think we see it now.
A Uh- huh.
Q So, Ms. Landry, can you tell us a little bit about

the corporate history of HP Hood?

A. Yes. HP Hood is a fam|y-owned conpany. It
started in New Hanpshire in 1846. It is not currently
owned by the original famly, but it is a fam|y-owned.
We're based out of -- the corporate offices are in
Massachusetts, but it covers all of the Northeast as well
as a plant in Sacranento. W have 3 billion in sales for
2022.

Q And how many fluid mlk plants does Hood have?

A. We have nine. W have the four fluid mlk plants
in New Engl and, those are HIST plants; and then we have
five other ESL, or UHT, plants throughout the country.

Q You said four fluid plants in the Northeast; is
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that right?

A. Yes. I n New Engl and.

Q In New Engl and. Are those regul ated on Federa
O der 17

A They are, yes.

Q And then the other plants you nentioned, where --
what order are those regul ated under --

A. They're --

Q -- if any?

A Yep. So four of those are in the Northeast, so
they are in Federal Order 1. And then there is one in
Sacranento, California, which is Federal O der 51

Q And what types of products does Hood manuf acture?

A We make everything fromfluid mlk, creans, half
and half, culture products, and ice cream as well as
pl ant - based itens.

Q And what is Hood's Class | utilization rate for
its ESL and HTST pl ants?

A In 2022, it was over 87%utilization.

Q I n your testinony you nention Lactaid.

Can you tell us a little bit about that, please?

A Yep. Lactaid is the |largest brand Hood uses --

sorry -- we produce, and we have a |license with MNei
Nutritionals, which used to be J&. And that is --
sorry -- in the last 52 weeks, as of July 30th, was

108 mllion gallons of production.
Q What ki nd of product is Lactaid?

A. Lactaid is a | actose-free ml k.
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Q And is that a -- you said that's -- is that a
successful product for Hood?

A. It is a very successful product. W don't have
the capacity in all of our plants. W have severa
co- manufacturers making it for us because the volune is so
| ar ge.

Q And in addition to | actose-free, you said Hood
makes everything fromskim 1% 2% chocolate mlK,
etcetera?

A You got it. The gamut.

Q Wonder f ul .

I f you could go to the next slide, please.

And can you wal k us through the manufacturing
process for Hood's fluid mlk products, please?

A. Sure. This is a very crude chart, but it is our
flow for a white mlk at our Cass |I plants.

So the mlk cones into the raw m |k receiving bay,
and it is tested for all of the standard tests that we do,
i ncluding tenperature, antibiotic testing, total solids,
freezing points.

After it's passed those standards, it is allowed
to gointothe rawmlk silo. It is stored there and used
when needed dependi ng on the production.

| have added the liquefier into this flow, and we
can go back to that later, but that's where we add any
ingredients if needed.

The mlk out of the storage silo goes to the

separator where it is separated into skimmlk and cream
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We al so have a cream storage silo if we need to bring
cream back into a bl end.

Then vitam ns are added for fluid mlk. It goes
t hrough t he honobgeni zer, on to the pasteurizer --
pasteurized storage mlk -- sorry -- pasteurized mlKk
storage, then filling, cold storage, and distribution.

Q And you nentioned kind of adding and subtracting
ingredients, so | want to focus on that for a nonent.

Can you point out where, if any, points in the
manuf act uri ng process Hood adds ingredi ents?

A. So we woul d add, obviously, the vitam ns, but we
woul d also, if we were naking a flavored mlk, we woul d
add the chocol ate powder or the sugar or solids, if
needed, we would add it in the liquefier.

Q Ckay. And can Hood add water to its mlk at any
stage?

A We cannot .

Q And when we tal k about kind of standardizing
products, it -- is it your understanding that that
i ncl udes adding water to create a |arger volune or yield
of those products?

A W are not allowed to do that based on the
standard of identity.

Q And when you say "we," that's all C ass
manuf act uri ng pl ants?

A Correct.

Q And then | would |ike to focus then on the stages

of manufacturing where you can renove an i ngredient.
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Can you point that out to us, please?
A. Yes. The only place we can renove is at the
separator. W're renoving the fat.
Q And so Hood can't renove, for exanple, protein

fromits ml k?

A No, we cannot.

Q O other solids?

A No, we cannot.

Q O nonfat solids?

A Correct.

Q The only conponent or ingredient that Hood can

renove is the fat?

A. Is the fat, yes.

Q And, again, is that your understandi ng based on
federal regul ations of what Hood can do to fluid mlk it

processes?

A Yes.
Q And at what stage in this manufacturing process,
or before is -- does Hood have its conponents |evels

tested in its raw m | ks?

A So we have tried in the past to do the raw mlk --
the | oads as they cone in. However, because a |lot of the
m | ks can be hol dover, so they were | oaded on one day,
stood still overnight, the butterfats vary too much. So
we now test based on the storage silo at the end of it
being filled, and it's a weighted average for butterfat.

Q And when you say the butterfat was -- because

literally the creamwould rise up?
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A. The creamreally does rise to the top, yes.

M5. VULIN. And is the volunme okay for everyone?

(Court Reporter clarification.)
BY MS. VULIN:

Q And so you said after Hood transitioned away from

doing its own conponent testing, at what point is Hood's

raw ml k tested for conponents today?

2023

A. So we test the incomng for everything. But we're

using the butterfat. As far as the conponents conming in

fromthe producer sanples, those sanples are sent to a

third-party co-op lab. So it depends on what -- who we're

buying the mlk fromand what lab it will go to for
testi ng.
Q And you sai d Hood does internal conponent
testing
A Correct.

Q -- correct?

A. Yes. Al of our equipnent that we have in the | ab

is capable of testing for all of these conmponents;
however, we only use the butterfat.

Q Sorry, you said that Hood is capable of testing

for all conponents, but the only conponent Hood actually

tracks is butterfat?

A Correct. Yes.

Q And then you nentioned that your supplier
cooperatives or whonever is your supplier does the
testing. |Is that the conponent testing upon which your

pay prices are set?
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A. That is correct, yes.

Q And that testing is done by the supplier?

A. It is, at various |abs throughout the Northeast.

Q And is it your understanding if that supplier
testing is what is reported to the MA?

A. Yes, that is what we -- they also base our bills
on that.

Q Now, if we could go to the next slide, please.

| believe this is also found on page 4 of your
witten testinony.

A. Yes, it is.

Q Can you tell us what this table is?

A. This is a table that we have conpiled of the
Hood -- the nine Hood plants that produce Cass | mlk
with the Federal MIk Marketing Order current standards,
Proposal Nunbers for 1 and -- Proposals 1 and 2, and the
Hood mexi mum and mnimumresults for those three
conponents. And this was based on the cal endar years of
2021 and 2022.

Q So this table here has two years of data, correct?

A Yes, it does.

Q And this data is specific to Hood's nine fluid
mlk plants?

A That is correct.

Q And what is the source of the conponent data
that's in this table?

A. These are -- the conponents were fromthe MNA
reports that we received at the plants.
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Q Unh- huh. And who created this table?

A. Sally Keefe did it for us. W provided the data
for her.

Q And you said there were a nunber of different
metrics in the rows.

A Yes.

Q The first one being the current FMMO skimm |k

conponent factors?

A Correct.

Q The second bei ng Proposals 1 and 2?

A. Yes, that I s correct.

Q And then we get to the Hood specific data?

A Uh- huh.

Q So HP Hood minimum can you pl ease tell us what
that is?

A Sure. So those three nunbers, the 3.09, 5.83, and
8.92, are the mninmumwe received in 24-nonth -- that
24-nmonth tinme period fromany of our nine plants that do
G ass |.

Q Ckay. So that's a single data point?

A It is, yes. Not an average. It is an actual
result we received.

Q Ckay. And | ooking at the protein, you said -- so
there was sone plant in that 24 nonths that received 3.09%
protein?

A Correct. Yes.

Q And for other solids it was 5.83%

A Yes.
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Q And nonfat solids as a percent of skimis 8.92%

A That is correct.

Q And conparing those to the current |evels, it
appears that all three of those conponent tests are bel ow
the current |evels?

A They are, correct.

Q So if USDA were to apply a market m ninmumfor the
skimformul a conponent factors based on Hood's data, what
shoul d that m ni nrum be?

A. What it is currently set for for all three
conponents.

Q Now | et's |l ook at the maxi num

What does that nunmber show?

A So for the -- these are also the nine fluid mlk
pl ants, and these were the highest results we got in the
two-year period, January 2021 to Decenber of 2022.

So we had a protein, the highest we recei ved was
3.5% other solids was 6.08, and nonfat solids was 9.49%

Q So there were a few nont hs when Hood recei ved
conponents at | evels above Proposals 1 and 2?

A That is correct. Yes.

Q But when | | ook at the next line, it |ooks |ike
that was not consistent across the nonths; is that right?

A. It was not consistent, you are correct. There are
several occasions where sonme of our |ocations have farns
that are high Jersey percentages or col ored breeds, and
t hat woul d cause those nunbers to go up.

Q So then let's go to this last row, percent of
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nmonths with plants bel ow proposal s.
Do you see that?

A Yes, | do.

Q Can you tell us what that row reflects?

A. Yes. So out of that 24-nonth period, 83% of our
plants tests were below the proposal for skimat 3.39.

72% of our plants were below other skins at 6.02. And 86%
of our plants were below the 9.4 proposal of nonfat
sol i ds.

Q So looking at this, there is quite a range in the
conponent levels; is that right?

A. There is, yes.

Q But the overwhel m ng anount of tinme, those are
falling below the Proposal 1 and 2 levels for Hood's
actual testing data?

A That is correct.

Q And can you explain to us a little bit why there's
such a range in conponents over plants and over years?

A. So there's obviously the seasonal differences,
that 3.09 m nimumwas received in July for one | ocation,
as well as | nentioned before the different breeds of cows
t hat we have in each area.

Q And there's been talk of Class | plants receiving
benefits based on current protein |evels that are being
delivered that aren't being paid for.

Looki ng at Hood's actual data, what -- if
Proposals 1 and 2 are adopted, what percent of the tine

woul d Hood have to pay for conmponents it is not actually
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recei ving based on protein?

A. Basically nost of it.

Q Nearly all of it?

A Yep, nearly all

Q And the sane for other solids?

A That is correct.

Q And the sane for nonfat solids?

A That is correct.

Q Now, if we could go to the next slide, please.

A Sur e.

Q | believe this slide is found on page 5 of your
t esti nony.

A Yes, it is.
Q Can you tell us what this table shows, please?
A. This is a table of the nine plants we have, and

they are results based on above or below the Proposals 1

2023

and 2 for the tinefrane of Decenber of 2021 to -- sorry --
January of 2021 to Decenber of 2022. The blue coloring is

items -- nonths that every plant was bel ow Proposals 1 and

2 for protein levels, and the yellow indicates where it

actually was above the protein | evels.

Q So this chart doesn't tell us the specific protein

| evel any plant was at, correct?

A That's correct.

Q It just says whether or not it hit the benchmark
of bei ng above or bel ow Proposals 1 and 2?

A That is correct.

Q And can you tell us what this table shows us about
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the anmount of tinme Hood's plants were reaching the protein
| evels in Proposals 1 and 2?

A. It -- there's a very few nonths at certain plants
that it even hits those nunbers. | believe there is at
| east ten or 11 nonths where we didn't hit it at all.

Q And when you say ten or 11 nonths you didn't hit
it at all, you nmean there are ten or 11 nonths that not
one of Hood's nine plants received protein tests at the
Proposal 1 |evels?

A That is correct.

Q And if | look at this, there's sone seasonality,

as you expl ai ned --

A Yes.
Q -- in the conponent |evels?
A. That is correct. |In January -- usually Novenber,

Decenber, and January, we see the solids increase.

Q But even in those high conponent nonths, the
protein tests are not reaching Proposal 1 levels in all of
Hood's plants, correct?

A That is correct. Yep.

Q So if Hood receives a load of mlk with | ower
proteins than it desires, what are Hood's options to

nodi fy or alter those protein |evel s?

A. Well, as long as it neets the standards of
identity, we wll not change it at all. If it does not,
we Wil have to add solids to it, which is very tine
consum ng, and we would have to add -- it would be another

processing step for us.
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Q And is it expensive to add solids?
A. It is expensive, as well as having it on hand,
because we never know what the mlk is going to cone in
as, so it could change. So we need to have it on hand.
Q And why woul dn't Hood add protein if the mlKks
nmeet the standard of identity?
A. W woul dn't add it because there's no advantage to

havi ng a higher protein level, and it's not |isted on the

| abel .

Q And does Hood have any protein -- any products
that are advertised based on -- or pronoting higher
protein content?

A W do have two, and those are in the Lactaid
famly. There's a 2% and the whole m | k.

Q And do you consi der those to be specialty
products? Are they a |arge part of Hood's book? How
woul d you descri be those?

A. They are -- they are | would consider specialty

products, but they are not a |arge portion of the vol une

at all.

Q So even though Hood can and has advertised certain

products as having higher protein, that's not a
nodification it's nmade across all of its fluid mlk
of feri ngs?

A Correct. Yes. That's only at the ESL plants if

they run that Lactaid product, and a | ot of the custoners

that we deal with on the Cass | side don't ask for higher

protein | evels.
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Q My next question was going to be, why don't you
add protein to all the other mlk --

A Yes.

Q -- but you got there.

So is there anything el se you woul d add ot her than
your custoners aren't asking for it?

A. No. | -- | think it is the standard. Custoners,
as Mke Brown testified yesterday, are |ooking for price
and butterfat. So adding things would just increase the
cost for all of us.

Q And if you receive mlk that has particularly high
protein levels, is there any way for you to extract that
protein out to utilize it in other ways, sell it, or
generate any val ue?

A. There is no way for us to extract it.

Q I f you could go to the next slide, please.

And it appears this is the sanme netric as the
prior slide, but for other solids; is that right?

A. That's correct, yes.

Q | believe the earlier data reflected that a
maj ority of the tinme Hood did not receive other solids
| evels at the Proposal 1 levels; is that right?

A Yes, that is correct.

Q Ckay. And simlarly, it looks like here there is
no nonth where all of Hood's plants receive other solids

at the levels in Proposal 1; is that right?

A Yes, that is correct.
Q Does Hood advertise any of its products as
TALTY COURT REPORTERS, INC. 1129
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contai ning high levels of other solids?

A. No, they do not.

Q Based on your experience, what demand, if any, do
retailers or ultimte consuners have for other solids?

A They do not that |'m aware of.

Q I n your experience have you ever tal ked about
other solids with a custoner of Hood's?

A. | have not. | have talked to sone 4H ki ds about
it, but | have never talked to a custoner about it.

Q No -- no custoner has ever asked Hood if it could
have m Ik wth higher |evels of other solids?

A. No, it has not.

Q | f you could go to the next slide, please.

It looks Iike, to round out our conponents, this

is the same table but for nonfat --

A. Yes.
Q -- solids nonfat?
A. That is correct.

Q And does Hood advertise any of its products as
containing a high |l evel of nonfat solids?

A No, we do not.

Q And simlarly, have you ever had a retail or
ulti mate consuner inquire about wanting higher |evels of
solids nonfat?

A. No, we have not.

Q And in your experience have you ever had a
retailer or consunmer ask for mlk with better nouth feel ?

A. No, we have not.
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Q What do your custoners or the retail custoners,
buyers of your mlk, what do they | ook for when purchasing
products from Hood?

A. They are | ooking for price, and they are | ooking
for, as Mke nentioned, butterfat and the expiration date.
They do not consider anything el se other than butterfat
when they are buying and reaching for those gallons or
half gallons in the store.

Q And we' ve heard sone testinony earlier about how
Proposals 1 and 2 could raise the prices for Cass |
processors.

Do you recall that?

A | do.

Q And so based on your experience, what do you think
t he adoption of Proposal 1 would -- what inpact would it
have on Class | processors |ike Hood?

A. | think it would be a huge detrinment to us. W're
not set up to use any of the extra conponents. And it
woul d just increase the price. And as | stated before,
custoners are very price conscious, so the nore the price
goes up, nost likely the sales wll fall.

Q Thank you.

M5. VULIN. Nothing further on direct, your Honor.
THE COURT: Cross-exam nation other than AVS?
Ms. Hancock.
M5. HANCOCK: Thank you, your Honor.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
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Q By one m nute, good afternoon

A Good afternoon.

Q It is -- I'"'m N cole Hancock. | represent National
M1 K.

A Nice to neet you

Q | just have a few questions to clarify sone
things. | just -- we'll start with your proposal -- or

wi t h your Power Poi nt proposal.
A Uh- huh.
Q | think that -- let's -- if -- do you mind pulling
that back up. W'Ill just take a look at it together.
A Sur e.
Wi ch slide would you Iike?
Q We'l|l just start at the beginning. W'IIl just go
in order.
This is just a picture -- sorry, the first page --
that's the picture of the branded products that Hood
of fers, branded dairy products, | should say?
A Yes, that is correct.
Q Well, dairy and nondairy?
A Those are all dairy.
Q Ckay. Are any of those the Lactaid product that
you were tal king about?
A. They are not.
Q Okay. |Is that branded under a different brand

A. It is. It's branded under Lactaid, specifically.
Q Ckay. And | think you said that was a
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| act ose-free product?
A Yes, it is.
Q And so how does that arrangenent work with Hood?

s that just a contract that you have to produce it?

A It is a |licensing agreenent we have.

Q Is it alicense to produce it, or do you have the
right to brand it and sell it as well?

A "' m not positive on that one.

Q Ckay. But nonetheless, | think you said that it
was a very successful part of the business endeavor for
Hood?

A. Yes, it is.

Q Do you know what percentage of Hood's revenues are
made up by the Lactaid product?

A | do not --

M5. VULIN:.  Your Honor, | object. If we're going
to get into confidential business information | --

(Court Reporter clarification.)

THE COURT: Approach the mc. Thank you.

M5. VULIN. Ashley Wulin for MG |'msorry.

If we're going to get into confidential business
information, | would |ike the chance to confer with ny
client before she answers the questions.

THE COURT: | think that's reasonabl e.

Ms. Hancock, the witness will stay here, and you
can confer with Ms. Mulin, too, if we have to. Does that
make sense?

M5. HANCOCK: Yes. |'mnot asking her to quantify
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it. | was just asking her for a percentage. | don't need
dollars anmount. | think she answered it already, so --
THE WTNESS: |'m not aware anyway, so | couldn't
answer it.
M5. HANCOCK: Yeah. | could nove on. | was
just -- they stated "very successful."” | was just | ooking

for themto quantify it.

THE COURT: Under st ood.

M5. HANCOCK: Ckay.

THE COURT: | nean, | understand. Wether -- if
there's further problens, talk it out anongst yoursel ves
off the record. Thanks.

M5. HANCOCK:  Yeah.

And no problem Let nme know if | step on it
agai n.

BY MS. HANCOCK:

Q So | guess it is fair to say just "very
successful " neans profitable?

A Yes, that is correct.

Q And so do you generate a higher margin for the
Lactai d product because of that prem um product
qual i fication?

A | do not have that information. | don't know.

Q Ckay. And | think that you said that Hood
originated in 1846.

A Yes, that is correct.

Q It is fair to say it's gone through a | ot of

changes since that tinme?
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A. Yes, it has.

Q Including things Iike Lactaid and the prem um
val uati on that can be obtained fromselling that product
into the marketpl ace?

A Correct.

Q You woul d agree that back in 1846 they didn't have
t he sanme kind of prem um product offerings --

A No.

Q -- that we see today?

A No, that's true.

Q Ckay. And, in fact, that Lactaid product, do you
know when that entered the marketpl ace?

A. | do not. | wasn't involved in that with nmy job.

Q Ckay. And of those -- of those Hood products,
those are all |actose-based products; is that right?

A These currently that you are seeing in front of
you, Yyes.

Q Ckay. And does Hood nmanufacture and mar ket any of
t hose Hood- branded products advertising protein?

A No, we do not.

M5. HANCOCK: Your Honor, | would like to mark as
an exhibit -- your Honor, could | hand the wi tness the
exhi bit?

THE COURT: Yes, you may approach the witness.

Shall we mark this for identification?

M5. HANCOCK: Yes, please, your Honor.

THE COURT: Ch, yes, | see. Top right-hand
corner, docunent | abel ed Exhibit NWPF-99 is nmarked Hearing

TALTY COURT REPORTERS, INC. 1135
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Exhibit for identification 104.
(Thereafter, Exhibit Nunber 104 was narked
for identification.)
THE COURT: You may conti nue.
M5. HANCOCK: Thank you.
BY MS. HANCOCK:

Q Ms. Landry, what's been marked for identification
as Exhibit 104, | will represent to you | just pulled this
of f the Hood website.

Do you recognize this as Hood's branding for its
1% m | k?

A Yes.

Q And that's the bottling there that Hood brands and
packages?

A Yes. Lightbl ock bottles.

Q And do you know where the 1% m |k is produced,
whi ch one of the plants?

A. It would be one of the fluid mlk plants in New
Engl and.

Q And do you see there's a 1% lowfat mlk in the
i ghtblock bottle title there in the mddle of the page?

A. Yes, | do.

Q And under that, there's sone description of the
product there.

Do you see that?
A Yes.
Q And I'"'mgoing to read fromit. It says, "And

every serving of Hood 1% lowfat m |k provides nine

TALTY COURT REPORTERS, INC. 1136
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essential nutrients and 8 grans of protein per serving."

Do you see that?

A Yes, | do.
Q Okay. |Is that an accurate statenent?
A Yes.

Q And so Hood is branding its 1% mlk as offering
that 8 grans of protein; is that fair?
A Yes.
Q And, in fact, if you | ook below that, there's sone
i mgery there.
Do you see that?

A. Yes, | do.

Q And there's sonme -- there's a barbell picture
t here?
A Yes.

Q Ckay. And it says below that, "8 grans of protein
per serving"?

A. Yes, | see that.

Q Ckay. And that's Hood further branding its

product as containing proteininits -- inits mlk; is
that right?
A Yes. But it's not an elevated | evel of protein.

Q Ckay. It is sonmething that it is nmarketing to its
consuner s?

A Uh- huh.

Q Is that a "yes"?
A Yes. Sorry.
Q

That's okay. | just need to nmake sure the court

r TALTY COURT REPORTERS, INC. 1137
taltys.com - 408.244.1900


http://www.taltys.com

TRANSCRI PT OF PROCEEDI NGS August 29,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

reporter can grab that.
And then if you look to the right, Hood has al so
contained its nutritional |abel there?
A Yes.
Q And that nutritional |abel has a protein that's
hi ghlighted there in bold; is that right?
A. That's not actually bolded. It's howit is

witten on the nutritional | abel.

2023

Q Yeah, it's bolded conpared to the 8 grams; is that

right?
A. Yes. But that's how all nutritional |abels are
st at ed.

Q Yeah, that's what's required --

A. Yes.
Q -- by the labeling | aws?
A. That is correct.

Q Ckay. And you know you are required to report the

anount of protein?
A Yes.

Q And you woul d agree that the way in which Hood is

marketing at least this 1% it is highlighting the fact
that it has that 8 grans of protein?

A Yes.

Q And this is designed to be nmarketing and
pronotional material for Hood' s custoners?

A | believe this is for custoners and sal es.

Q Ckay. And back in 1846 when Hood started,

hi ghli ghting protein was not part of a pronotional

TALTY COURT REPORTERS, INC.
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representation, would it have been?

A | don't even know if there was a standard of
identity in 1846.

Q Ckay. So an exanple of sonmething that's changed
over tinme?

A Yes.

Q Ckay. Let's go to the second page of your
Power Point. Onh, there we go.

And | think that you -- you tal ked about the

process for your plants and said that you can't nove --
renove anything except for fat at the separator phase; is

that right?

A. That is correct.
Q Is that also true for the True Life products?
A. |"mnot famliar with those.

Q And what about an operation that uses heat or a

vacuum system do you know if you would be able to renove

anyt hi ng?
A. "' mnot aware of those systens.
Q It is not sonmething that Hood uses?
A It is not sonething that I'mfamliar with. There

may be sonme at sone of the plants, but | amnot famliar
wthit.
Q Ckay. Let's go ahead and nove on to the next page
of your Power Poi nt.
Do you have your phone up there by chance?
A No.

Q Ckay. Do you have a cal cul ator on your -- on your

TALTY COURT REPORTERS, INC. 1139
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conput er ?

A Somewher e.

Q Al right. Let's take your m ni mum and naxi mum
for protein and add themtogether, 3.09, and add that to
your maxi mum at $3.50. And then let's divide by two.

A. That didn't work. Sorry. | don't usually use
t his cal cul at or.

Q Ckay. So if we take your protein exanple of your

m ni nrum and your maxi num and we take the average between

those two, it would be, if we round off to the hundredth,
it would be 3.3; is that right?

A That is correct.

Q Ckay. And you would agree with ne that that's
hi gher than the current Federal M|k Marketing O der
st andar ds?

A. It is, but we do not receive that consistently
t hr oughout the year.

Q Ckay. And because you have just taken your high
poi nt and your low point in this spreadsheet; is that
right?

A That is correct.

Q And we -- oops, sorry.

A. Sorry. Qut of the nine plants, fluid -- C ass |
fluid plants, we have taken our highest and | owest.

Q And we didn't get a weighted average to know what

2023

the -- what the volunes of mlk would actually -- averages

woul d actually equate to?

A. That's correct.

TALTY COURT REPORTERS, INC.
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Q Did you do that calculation to | ook at the
averages of -- based on the volunes of mlk that you had
recei ved?

A. | did not do these calculations. Sally Keefe did

them So I'mnot sure if she did the wei ghted averages.
Q Did you ask her to do the weighted averages?
A. This was provided for ne for ny testinony.
Q Ckay. M question was, though, do you know if --

i f anybody asked her to do the wei ghted average?

A | do not know.
Q Ckay. | just know sonetinmes | use the math that
i ke the best, so I'mjust wondering if there's -- if

there's other calculations that you did that m ght have
shown sonething that better reflects what the vol unes that
were actual ly produced.

THE COURT: Ms. Wulin has risen to help with this,
| hope.

M5. VULIN. And | will say, to the extent that
this inquires into any attorney-client privilege as the
testi nony was prepared or discussions of the sane, | would
want the opportunity to talk to the witness first. |
don't think -- | think the answer is no, but to the extent
that it ventures there, then | would like to assert that
obj ecti on.

M5. HANCOCK: Just to be clear, | don't think I
asked anything that invoked any attorney-client privilege.
| think the witness testified that she had been worki ng
wth Ms. Keefe on this, and | don't think that that would
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qualify for an attorney-client privilege.

THE COURT: Didthis witness testify that these
exhibits were prepared by her or under her supervision?

We don't have to resolve this now. You can -- you
can do that.

M5. VULIN. To the extent that there were
di scussi ons about what to include in the testinony or not,
if those were with counsel, or under the supervision or
di rection of counsel, then that could be privileged. But,
again, | don't think it happened here. | just wanted to
lay the marker down if the |line of questioning was going
to continue in that direction.

THE COURT: So not ed.

M5. HANCOCK: | can't renenber nowif | got an

answer to the last question or if it was interrupted.
THE COURT: | -- | can't either. Try it again.
M5. HANCOCK: Ckay. Well, | don't actually

remenber what the | ast question was now.
BY MS. HANCOCK:
Q But | think it was --
THE COURT: That's two of us.
BY MS. HANCOCK:

Q | think I had asked you whet her you had asked
anybody or whether you were aware of asking for a weighted
aver age based on vol une?

And just to clarify, | don't want any
communi cati ons wth your counsel.

A. | was given this information to testify. | was
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not privy to the averages or the cal cul ati ons.

Q And in your role at Hood, is this sonething that
you ever | ook at?

A | do not.

Q Ckay. Al right. Let's do another cal cul ation
based on the other solids. If you can add those two
nunbers together and divide by two.

And it |ooks like the calculation is 5.967

A Yes.

2023

Q Ckay. So, again, sonething that exceeds what's in

t he current order?
A. That is correct.

Q Ckay. And then, if we ook at the last col umm

there, 8.29 and 9.49, let's calculate the average of your

maxi mum and m ni nrum for that as wel|l.
A Ch, sorry.

Q Ckay. It looks like your --

A. |"mnot quite there yet.

Q Ch, sorry.

A That' s okay.

Q Ckay. So this one is 9.217?

A That is correct.

Q For nonfat solids skim if we take the average

bet ween your m ni mrum and maxi nunf?
A Yes.
Q And you would agree with ne that this is during

a-- if | look -- you have sone footnotes that are

nmentioned there on this page. Those footnotes refer back

TALTY COURT REPORTERS, INC.
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to your testinony that's in Exhibit -- | didn't wite your
exhi bit nunmber down for some reason

102 is your testinony nunber?

THE COURT:  Yes.
BY Ms. HANCOCK:

Q And so those -- in your PowerPoint presentation
t hose footnotes that are on your HP Hood mlk receipts
ski m conponents cal cul ati on, those footnotes refer back to
Exhi bit 102 footnotes?

A Yes. Sorry.

Q And if | -- | think those footnotes are on page 4
of your testinony?

A. They are.

Q And if | look at footnote 4, it |ooks |ike the
cal cul ations that you provided here are for January of
2021 through Decenber of 20227

A That is correct.

Q And that's at a tinme period that's under the
current Federal MIk Marketing Order; is that right?

A Yes, it is.

Q Okay. So then if we | ook at these nunbers that
are on your chart, those are all for atinme period in
whi ch the new proposal nunbers are not even in effect?

A That is correct.

Q And yet, even with that, your high watermark |ine

exceeds the m ni num price guarantees now -- or the m ni num
conponent nunbers now that are -- that are reflected
t here?
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A. Yes. But as the other charts show, npbst nponths we
don't hit those nunbers at all.

Q Ckay. And do you know which direction your
conponents are trendi ng?

A | do not.

Q Did you |l ook at that data for --

A | did.

Q Let nme just finish ny sentence.

Did you |l ook at that data for purposes of bringing

your testinony forth today?

A | did not.

Q Ckay. So then let's go ahead and | ook at the next
pages.

And these next bar charts that you have there are

desi gned to show and conpare the anount of tinme within a
nmonth that is either below -- on page 5 -- below the
protei n percentages or above; is that right?

A That is correct.

Q And so, again, this is not a weighted average that
woul d show us based on volunes, is it?

A No. It is just based on the nine fluid C ass |
pl ants we have.

Q And so the yellowis when the -- is when you were
above the proposed percentage; is that right?

A That is correct.

Q And if | count the nunber of nonths, at |east on
page 5, it looks like there's 12 nonths in which you

exceeded for protein the proposed levels; is that right?
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A. That sone of the plants exceeded, not all of them

Q Right. But you would agree with ne that there's
12 nonths in which it was exceeded?

A Yes.

Q And so that's half the nonths that are reported
here; is that right?

A Yes.

Q And these are just, again, assum ng the standards
that are in effect in 2021 and 2022, which is the ones
t hat have been in effect since 20007?

A That is correct.

Q Ckay. And if we |look at the next page for solids,

it looks like every nonth all -- or excuse ne, |'msorry,
not every nonth -- it looks |ike 21 of the 24 nonths, at
| east sone of the plants exceeded for the -- for the

percent age of skim

A Yes.

Q And if we | ook at the nonfat tests, nine of the
nont hs exceeded for nonfat tests?

A Yes.

Q And, again, consistent with what we tal ked about
previously, neither the solids nor the nonfat tests show
us any kind of weighted average based on any ki nd of
vol unes?

A That is correct.

Q And you have not provided us with any data that
woul d allow us to cal cul ate the wei ghted average; is that

accur at e?
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A No.
Q | think I asked you a doubl e negative.

s it accurate to say that you have not provided
us with the data that would allow us to cal culate the
wei ght ed average?

A That is correct.
Q Ckay. Thanks.

And is it true that with the higher the protein,

the less fortification that woul d be required?

A If we were garnering fortification, yes.

Q Ckay. And then I just have a couple of questions
about your testinony in Exhibit 102.

If we | ook at page 7, the |last sentence, two
sentences under "standard of identity."

Do you see that?

A Yes, | do.

Q It says, "The only way that we can nodify mlk is
by renoving sonething if renmoving" -- or I'msorry, strike
t hat .

"The only way that we can nodify mlk by renoving
sonething is by" -- "is renmoving mlk fat; otherw se, we
can only add to mlk, and we can only add by fortifying
using cream NFDM or |ike products.”

Do you see that?

A | do see that.
Q Ckay. But that's where | was -- | should have
asked you, that's where the higher the protein, the | ess

fortification should be required?
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A. If we were doing a product that declared extra
pr ot ei n.
Q | f you | ook at the next page.
Well, in the top of page 9, you state there at the

top of the page that you understand that "manufacturers,
for exanple, cheese, could use higher conponents m xed
wi th ingredients and manuf actured accordingly that could
all ow t he manufacturer to make nore cheese.”

And you are tal king about what justifies the --
usi ng conponents for the pricing of that product; is that
right?

A Yes.

Q And you understand that Class | mlk is priced
based on its best alternative use of m|lk?

A Yes.

Q And that would be based on, for exanple, Cass Il
or Class IV?

A Yes.

Q Ckay. And so indirectly it allows Cass | to be
priced on the value of what could alternatively be nade
with that mlk if it went into manufacturing?

A Yes.

Q Ckay.

M5. HANCOCK: That's all the questions | have.

Your Honor, | would nove to admt Exhibit 104.

THE COURT: If we want to wait until we're all
done, even on that exhibit, if sonmeone's got redirect or

wanted to chall enge that exhibit sonehow?

r TALTY COURT REPORTERS, INC. 1148
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Yes, let's just wait until the end for all
exhibits |ike that.

Wul d now be a good tine to take a |unch break or
how are we doi ng?

M5. VULIN. That was what | was going to suggest.

THE COURT: Let's take an hour. Let's cone back
at 1:30.

(Wher eupon, a luncheon break was taken.)
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TUESDAY, AUGUST 29, 2023 - - AFTERNOON SESSI ON
THE COURT: Let's come to order.
Ckay. We have the continui ng exam nation of
W tness Landry.
s that right?
THE WTNESS: That is correct.
THE COURT: Wl cone back.

THE WTNESS: | did cone back after |unch
THE COURT: | said wel cone back.

THE WTNESS: Onh, thank you

THE COURT: You are still under oath.

THE WTNESS: | know that.

THE COURT: Al right. Wuo is up?

Yes, sir.

CROSS- EXAM NATI ON

BY MR COVI NGTON:

Q Cal vin Covi ngton, Southeast Mk

Ms. Landry, | have a few questions | would like to

ask you on page 4 of your PowerPoint, which is
Exhi bit 103.

A Is this the correct slide.

Q Yes -- yes, ma'am That's -- that's the one |
i ke to ask you a couple of questions about.

A Sur e.

Q Ckay. You nentioned that you were involved in
doing mlk testing, testing conponents of producer m |l k?

A That is correct.

Q Ckay. And woul d you agree that if you add the
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protein and other solids up together, you get nonfat
solids?

A That is correct.

Q Ckay. If you'll go to the line where it says "HP
Hood maxi munt' ?

A Uh- huh.

Q Could you help nme here just a little bit. You
have got the 3.5 skim the 6.08 under the other solids,
and if we add those up, | don't cone up to the 9.49.

A. So these are actual nonthly results fromspecific
plants in specific nonths. So out of the nine fluid
pl ants we have, those were actual test results. That was
t he highest we got. The 3.5 was the hi ghest --

Q From one pl ant ?

A -- fromone plant in one nonth. So they do not

add up if you go across.

Q Well, is it just a coincidence that the m ni mum
adds up?
A Yes, | believe it is.

Q Ckay. All right. So is this data fromone nonth?
A No. That is from 24 nont hs.

Q That's for 24 nonths.
A

Correct.
Q Ckay. And -- okay. | think | see it. 2021 and
20227
A That is correct.
Q Ckay. Let's take for assunption that -- just go
to the mnimumat 3.09. GCkay. |Is it your understanding
TALTY COURT REPORTERS, INC. 1151
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that the mnimumob- -- if you are a Cass | plant, that
your m nimum obligation for skimmlk under the order is
to pay the skimmlk price per hundredwei ght as
establ i shed by the order?

A Yes, that is ny understandi ng.

Q Ckay. And, again, using the two nunbers 3.09 and
3.50, if you had a load of mlk cone into the sane pl ant,
the sanme | ocation, one testing 3.09 and one 3.50, you
woul d -- under the order, the m ninmum order price, you
woul d pay the same price per hundredwei ght of skimmlk?

A. That is correct. However, those two nunbers were
not in the sanme nonth --

Q Ckay. Well --

A -- necessarily.

Q Vell, 1"l make the assunption that they are in
t he sane nonth.

A. But | believe they are not.

Q Ckay. Al right.

A. | believe one of themis in the -- the high
maximumis in the winter nonths, and the 3.09, | renenber

very clearly, was in the July nonth

Q Ckay. |'ll rephrase nmy question

A. Ckay.

Q Take the same nonth, say here the nonth of August.
I f you have a load of mlk that conmes into your plant that
skimcontent is 3.09, and right after that you have a | oad
of mlk that conmes in, the skimcontent is 3.50, your

obligation for the skimportion of that m |k would be the
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sane per hundredwei ght?

A. So we are paying the co-ops based on their results
for the nonth. So it is not based on an actual load. It
is based on what they are billing us for the nonth.

Q Ckay. Al right. So you get -- you get billed
the -- but, again, for a -- if we ook at it as individual
| oads of mlk --

A Correct.

Q -- am| correct that even though it's different
ski m conponent |evels, the m ninmum obligation in the order
for a hundredwei ght of skimwould be the sane?

A Yes.

Q Ckay. Under -- and we all agree, under
Proposal 1, it increases the skimmlk price per
hundr edwei ght .

But does Proposal 1 change the nethodol ogy under
Proposal 1? Wuld the skimm |k price in the order, you
woul d still neet your obligations on a per hundredwei ght

basis of skimm|l k?

A. | don't know that w thout |ooking at the data.

Q Ckay. Let ne -- let ne rephrase that.

A Ckay.

Q Ckay. The current nethod under the order now that

you pay for Class | skimmlk is the mnimum order price
per hundred pounds of skimmlKk.
Do you agree to that?
A Yes.

Q And, again, your table tal ks about, and in your

TALTY COURT REPORTERS, INC. 1153
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testi nony you tal k about Proposal 1.
So |I'm assunm ng that you understand Proposal 17?

A. To the best of ny ability | do.

Q Ckay. But what ny questionis, if -- if the Dairy
Division were to inplenent Proposal 1, does it change the
nmet hodol ogy -- and what | nean by net hodol ogy, does it
change the -- is skimmlk for Class | skill priced on a

per hundr edwei ght basi s?

A It woul d be.
Q Ckay.
A. But it would not be any benefit to the C ass |

fluid mlk plants.

Q But it still would be priced per hundredwei ght
of -- skimmlk would still be priced on per hundredwei ght
basi s?

A Yes. There just would be no advantage to the

fluid mlk plants.

Q And earlier you testified when you were goi ng
t hrough the description of the flow chart of your plant --

A Yep.

Q -- about that if you were required to add solids
tomlk, it would be an additional cost?

A Yes, it woul d.

Q Ckay. Under Proposal 1, does Proposal 1 require
you to add ml k solids?

A Not that |'m aware of.

Q Ckay. Thank you

MR. COVI NGTON: That's all, your Honor.
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THE COURT:  Yes.
CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne representing National All-Jersey.
Good afternoon.
A Good afternoon.
Q Ful | disclosure, Ms. Landry. A few years ago |
represented HP Hood involving a project called Carb
Count down.
Are you famliar with that product?
A |"maware it existed. Never drank it nor nmade it.

Q Par don?

of the plants.
Q Ckay. Does Hood still make Carb Count down?

A. | don't believe they do. |'mnot sure.

Are you famliar enough to know that it was an

therefore, was called dairy beverage rather than m | k?

A | was aware it was called a dairy beverage. |

the plants that | was involved in.

A. | don't believe so. | think it was nmade in our
New York plants.
Q Ckay. Does HP Hood nake any ot her products that

are | abel ed dairy beverage rather than m | k?

A. | said | never drank it nor did | make it at any

Q Ckay. Are you famliar with the product at all?

ultra-filtered mlk in which some solids were renoved and,

Q Ckay. Was it -- but it was nmade in New Engl and?

wasn't sure how it was processed because it wasn't nade at

r TALTY COURT REPORTERS, INC.
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A. | can't say for sure. |'mnot aware of any, but
"' m not positive.

Q You don't know. Ckay.

| note that Lactaid, under the Lactaid brand --

A Uh- huh.

Q -- has a product line called Lactaid Protein.

A Yes, we do.

Q Whole mlk, 2% m |k, chocolate mlk, with big
letters, "protein.”

You are famliar with that product?

A Yes.

Q How new i s that product?

A. | am not sure exactly how new it is.

Q |s that a Lactaid product that HP Hood both
produces and |icenses?

A Unfortunately, | do not know who produces or what
| ocation produces that. But we do have the |icense for
it.

Q Ckay. Are you famliar enough to know t hat
Lactacid Protein is represented in the pronotional
material online as having 15 grans of protein versus
8 grans in regular mlKk?

A | don't know that it's 15, but | do know that it
says whatever protein grans on the | abel.

Q Ckay. Wth respect to the blue and yel |l ow bar
graphs --

A Ckay.

Q -- Exhibit 103, page 5, 6, and 7, there are nine

TALTY COURT REPORTERS, INC.
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pl ants invol ved.

A There are.

Q |s there any region in which Hood operates plants
in which the yellow part of the bar is nore frequently
represented, i.e., California versus New Engl and?

A |"'mnot sure without |ooking at the data. | don't
have it in front of ne.

Q You don't know if there is a regional difference?

A. Right, | don't knowif it's Federal Order 1 versus
51. | don't know if one of those spans out nore than the
ot her.

Q Ckay. And -- but you operate outside of Federa
Order 1 and 51 in other places which --

A. Those are our two orders that we have plants in,

Q And within Federal Order 1, |arge geography, you
don't know whether that's regional within Federal O der 1?

A. | am not sure. Not wthout having the data.

Q Ckay. The test data provided, does that include

m |k received by Hood plants used to produce C ass |

product s?
A No, it does not. It is just the nine fluid
pl ant s.

Q Ckay. And the fluid plants do not -- within their
pl ant paraneters, they don't produce Cass |l products?

A They -- sonme of them do, and sone of them do not.

Q Par don?

A Sone do and sone don't.

Q

Ckay. For those that do, does the test data

TALTY COURT REPORTERS, INC. 1157
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reflect what's received by those plants, including what
goes into Class I1?

A. This is -- as far as |'maware this is just
Cass | mlKk.

Q So it's not plant data, it is mlk going into
Cl ass | data?

A " m not sure.

Q Ckay. How many Class |l plants does Hood operate?

A. | am not sure off the top of ny head.

Q Ckay. Does Hood operate any Class |1l or |V
pl ant s?

A Not that |'m aware of.

Q Ckay. Do you know enough to be able to tell us
whet her any of the Hood Class Il plants receive mlk from
basically the sane m |k shed as Cass | plants?

A. They may be fromthe sanme cooperative, but | don't
know if it is the sane m |k shed.

Q Ckay. Do you know whet her as between the Hood
Cass | plants and Class Il plants, whether either Hood or
its supplier directs | ower conponent mlk to the fluid
plants versus the Class Il plants?

A All 1 knowis that we contract with our co-op to
get mlk delivered to us, and | don't know how t hey deci de
what goes where.

Q Ckay. Do you know -- do you have any know edge
of whether the Class Il plants contract with the
cooperatives for higher conponent m |l k?

A. ' mnot aware of that.
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MR. VETNE: That's all | have. Thank you.
THE W TNESS: Thank you.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan M Itner representing Select MIk Producers.
Good afternoon, Ms. Landry.
A Good afternoon.

Q "' m | ooking at your statenment -- which is that
103?
A 102.

Q 102. Okay, thank you.

On the first page you nake a reference to a DSD
plant, direct store delivery. I'mnot famliar with that
term Can you explain to nme what you nean by that?

A. Sure. Qur direct store delivery plants are plants
where we're making the product there and | oadi ng out of
t he warehouse directly onto trucks that will deliver to
stores in the area. They will al so have ot her products
fromour other plants will conme in. You know, for
instance, ultra -- if it is an HIST plant, if we're
distributing a UHT cream out of that, it wll cone into
t hat war ehouse and be shipped to service those custoners.
Q Thank you.

On page 2 of your statenment in the second |ine you

reference a Portland, Mine, plant?
A That is correct.
Q You have "n/a" listed there as far as a Federal

Order. But am| correct that that plant is a regul ated
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pl ant under Order 17

A. Mai ne is not part of Federal Order 1. W have the
Mai ne M1k Commission. But the mlk is pooled fromthat
plant -- or fromthe state.

Q Ckay. So | understand that Maine is not part of
t he geographic area of the order. But is that plant a

regul ated plant on Order 17?

A Yes.
Q Ckay. | just wanted to nake sure.
So then if -- if -- if that, in fact, is an

Order 1 plant, all the plants you |ist on page 1 and
page 2, they are all Order 1 plants with the exception of

your plant in Sacramento, correct?

A That is correct.
Q Ckay. Turn to the next page of your statenent,
page 4.

That's the same chart that appears in your
Power Poi nt, correct?

A. Yes, it is.

Q Ckay. Under the colum protein percent skim where
you list the HP Hood maxi nunf?

A Yes.

Q s the 3.5% maxi nrum your California plant?

A. | will not -- | don't know that w thout | ooking at

the data, but | can't say for sure. And that would have

been just one nonth in the 24-nonth period -- the
twenty- -- yeah, 24-nonth period.
Q There were some questions asked a little bit ago,
TALTY COURT REPORTERS, INC. 1160
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| believe it was -- | think it was M. Covi ngton.
Do your plants in Order 1 do any fortification of

mlk at all?

A. Beside vitamn fortification that's required, no.

Q So you made a -- | think in your testinony, there
was a statenent that if the conponents are | ower than
desired, you have to add solids.

A W would do that for a flavored mlK.

Q You do that for flavored m |l k?

A Uh- huh. But that's to neet the fornula, not
necessarily the solids requirenent.

Q Ckay. When you say "fornula,” is that a custoner
formula or a Hood formnul a?

A. That's a Hood fornul a.

Q Ckay. So does Hood ever have to add solids to its
mlk to neet a Federal Order requirenent?

A No.

Q Does it ever have to add the solids to neet a
California standard?

A Yes.

Q Do you still have Exhibit 104 handy, the website
print | think is what it is?

A Yes, | do.

Q Ckay. |If Hood were to ever find that the
conponent levels of protein in the mlk they were
recei ving were such that they could report, for instance,
nine grans of protein in their -- in your mlk, are you

aware of anything that would restrict you from putting
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that information either on the nutrition facts or on the
| abel ?
A. No. As long as it was actually there.
MR. M LTNER  Your Honor, if | could approach the
witness to give her a copy of Exhibit 18.
THE COURT:  Yes.
THE WTNESS: Thank you
BY MR M LTNER
Q Ms. Landry, | think you were here yesterday, but

were you here | ast week at all to have seen Exhibit 18

bef ore?

A. | was |istening on Zoom but | -- | wasn't here to
see these.

Q Ckay. There are two things on -- two nunbers on

here that | wanted to | ook at.
The first is on the very first page there. And so
what this data is, it was prepared by USDA, and it reports

the yearly average conmponent tests in producer mlk by

order, and then by all orders conbined. It covers the
period of 2000 to 2022.

A Ckay.

Q So I'mlooking at the very first row where the

report year is 2000, and it's Federal Order 1, and the
protein test for that year, the average in producer mlKk
in Oder 1 was 2.99.

A | see it.

Q You see that. Ckay.

Based on your experience does that seem about
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reasonabl e?
A Yes.
Q Ckay. Now, if you turn to the very |last page, and
right in the mddle, it starts with 2022.
And you see Order 1 there?

A | do.
Q Ckay. And then in the protein test colum you see
3.167

A Yes, | see that.

Q Does that sound reasonable to you as well?

A. Yes, it does.

Q Ckay. So in that 22-year period the average
protein test in Oder 1 went up by 17 points, correct?

A Correct.

Q | want to now turn back to your statenent on
page 4, the chart.

And this covered 2021 t hrough 2022, right?

A. Yes, it did.

Q Ckay. Now, you did sone math with Ms. Hancock
and you cane to an average protein of 3.3, which wuld be
somewhat hi gher than Order 1 but -- do you recall that,

t hat mat h?

A Yes.

Q And let's | ook at your m nimum of 3.009.

So even today, after protein tests have gone up by
that 17 points since the base was established, in that
m ni numyou are still getting | ess than the order

presunes, correct?
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A. That 3.09 is for one plant on one specific nonth.

Q Correct.

A. So it's not the average.

Q l"msorry. | did not nean to suggest that it was.
But --

A Ckay.

Q -- but at least for that nonth, you are stil

getting |l ess than the order presunes --
A Vell, that's one --

Q -- correct?

A. Well, that's one plant on one nonth.

Q Ckay.

A. That's not the average of all nine plants in a

speci fi c nont h.
Q Under stood. Thank you
| want to think back to -- ook at 2000 now.

A. Ckay.

Q Ckay. |If the average protein test then was 2. 99,
what woul d you have expected Hood's average -- or Hood's
mnimumto be then?

A | have no idea what that would be. | would guess
it was less, but | cannot speculate on that w thout the
dat a.

Q Does Hood have any objection to the base price as
it's calculated right now?

A | do not believe so.

MR. M LTNER  Thank you, your Honor. | don't have

anyt hi ng el se.
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THE WTNESS: Wuld you |like the exhibit back?
MR MLTNER | don't need it back, but USDA does.
THE COURT: Thank you.
Further cross? AMS?
|"msorry, sir.
CROSS- EXAM NATI ON
BY DR CRYAN:

Q Good afternoon. M name is Roger Cryan. |I'mwth

t he American Farm Bureau Federati on.
Good afternoon, Ms. Landry.

A Good afternoon.

Q | guess |'d nmake note agai n, because Ryan asked
that you fortify at tines. And that's -- part of that's
due to the natural variation in mlk content, right?

A Yes.

Q Ckay. And you tal ked about the inability to
change the conposition.

Wuld -- would Hood be happier if they could
dilute -- dilute mlKk?

A No, we're not allowed to, and we woul dn't.

Q Wul d you be happier if you were allowed to?

A No, we would like it just the way it is.

Q Ckay. | nean, you have nade products in the past
that -- that didn't nmeet the mlk standard. You called
t hem sonething else. | nean that's --

A Yes.

Q -- nore of a | abeling issue than

what - you- are-al | oned-to-do i ssue, right?
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A | think the reason we don't see that in the
mar ket pl ace anynore is it wasn't a big seller, so --

Q Wasn't a big seller?

A. | don't think -- | don't think it tasted very well
ei t her.

Q Yeah, that's -- there you go.

DR. CRYAN. kay. That's it. Thank you very
much.
THE COURT: Anyone el se?
AMS.
CROSS- EXAM NATI ON
BY M5, TAYLOR

Q Good afternoon

A Good afternoon.

Q Thanks for com ng today.

A Thank you for having ne.

Q | wanted to start off, for Hood, and | don't think
it's in your statenment, but part of our job at AMS is to
make sure there's information in the record on snall
busi nesses.

A Ckay.

Q And the current small business definition for
fluid manufacturing is those conpanies in aggregate, so
that would be in all of your |ocations conbined, having
| ess than 1, 150 enpl oyees.

Under that definition, would Hood be a snall
busi ness?

A. W are not. W have over 3,000 enpl oyees.
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Q On the second page of your statenent, let's see,

you tal k about how when it comes to pricing in your

consum ng products, | guess ny first question is, when you
tal k about consunmers -- or excuse nme -- custoners for
Hood - -

A Yes.

Q -- is that a custonmer as in another -- as a

grocery store being the custoner and not necessarily a
consuner being a custoner?

A Correct.

Q Ckay. And so you all basically have annua
contracts, as | read your statenent, with your custoners?

A. Most of them vyes. The larger ones, we do.

Q Ckay. And you make pricing changes infrequently,
usually less than annually it says; is that correct?

A That is correct.

Q And what factors go into how you determ ne how you
are going to price mlk for the upcom ng year?

A. | am not personally involved with that, but I
believe it's involved with the Cass |I price and the
manuf act uri ng cost.

Q Ckay. So that's -- it's not a set fixed price

necessarily?

A. It is not, no.
Q Ckay.
A. And sonetines it -- it goes |longer than a year

bef ore we have a change.
Q Ckay. And then do you know if Hood utilizes the
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CME to hedge any of their price risk?
l"m-- |'"mnot sure.
Ckay.

It is not ny departnent.

> O >

Q And | know your testinony generally is talking
about how in the Cass | bottle, conponents to the
customer don't necessarily make a difference to then?

A Yes.

Q And so paying for conponents -- if Proposal 1 or 2
wer e adopted, you woul d be paying on conponents that

really don't matter to the end user?

A That is correct.
Q My question is, in regards to the conpetitive
rel ationship that Hood would have in -- or has between

itself and its, you know, other fluid handlers who it
conpetes against, and I'mcurious on -- if you knew -- or
your opinion on if, you know, all fluid mlIk bottlers
right now pay the sanme, you know, Class | price using that
forrmul a, woul d adoption of Proposal 1 or 2 change the
current conpetitive relationship between fluid plants at
all?

A | think we would all be in the sanme boat and have
to pay nore for Class | mlk. And that |I think would be
very detrinental because we don't know how we'd absorb
that cost over the long haul, and you may see fluid one
pl ants cl ose.

Q So you -- so it's your testinony you don't think

you coul d pass that cost on? You would have to absorb it?
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A. Well, we would -- at sone point we probably woul d
be passing it on and -- and as it was testified earlier,
t he consuner, the person that finally buys the gallon of
mlk, is based on cost. So it would definitely detrinent
the ass | fluid mlk sales.

Q Ckay. On your chart which has been di scussed at

| ength --
A. That's a fanmous chart now.
Q It really is.

So | did sinple math, and if you have nine plants
in 24 nonths, there's 216 observati ons.

A That is correct.

Q So if I wanted to convert those percentages, |
could figure out how many nonths we're tal king about. So
83% of the observations would be 179 nonths you have
received mlk that had -- that was bel ow t he proposed

conmponent | evel s.

A. And that -- that's in the other chart, the bl ue
chart.

Q Yes.

A Yes.

Q And | know you used a two-year average on these,
and | know t he range of 2021, 2022.
Proposal 1 and 2 seek to just use 2022 nunbers.
So | was curious if you had conpared '21 to '22 data to
see if there was any difference there.
A | amnot sure if they did or not. | know they

have it available, but | don't know that they conpared it.
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Q Ckay. And on these charts in the -- page 6 of
your testinony, you say the variation the charts
denonstrate is not just seasonal but al so geographic.

But | don't take fromthis chart -- can you
explain how | can see the geographic distinctions in the

charts and --

A You -- you can't.
Q Ckay.
A. And the reason is, is that we only have one pl ant

in California, on Federal MIk Market 51. So if we
separate that out, you would know exactly what those

nunbers were for that | ocation.

Q Ckay. So you have a -- you see a difference
between -- and | don't want you to say what that
difference is. | understand that's confidential. But you

do see a difference between your Northeast mlk and the
California mlKk?

A. | would have to | ook at the data, but generally
there's a little bit of difference. And it al so depends
on the tine of year and the types of cows that are
producing mlk there.

Q Ckay. And also in these charts, you tal k about,
"“For exanple, for protein, three of our nine plants never
once nmet the proposed protein levels in the two years
surveyed. "

But there is no way for us to know, |ooking at the
chart, that the three plants you are tal king about are

consistently one of the three plants -- the sanme three
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plants; is that correct?
A. That is correct. Yep.
Q Ckay. | think -- well, M. WIson has the sane
note as | do, but |I think we're all clear.
But to nake it clear for the record, on your

charts on page 5 and 6 of your testinony, the Y axis

doesn't have a unit, but | am assum ng that should be the

nunber of plants?

A. That is correct, the nunber of plants.
Q Ckay.
M5. TAYLOR: | think that's it. Thank you so
much.

THE W TNESS: Thank you
THE COURT: Any -- okay. Ready for redirect?
Nobody got a claimfor re-cross?
Ckay, your witness on redirect.
REDI RECT EXAM NATI ON
BY MS. VULIN:

Q | would like to pick up where Ms. Taylor left off,

if we could, please.
A Absol ut el y.
Q So just to nmake sure we're clear on the fanous
yel | ow and bl ue charts.
The Y axis goes up to nine, correct?
That is correct.
And that's because Hood has nine plants, right?

We have nine fluid plants.

o > O P

So each unit in the bar chart corresponds to one

TALTY COURT REPORTERS, INC.
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pl ant ?

A That is correct.

Q And you had testified earlier that the data from
this came from MA reports, correct?

A Yes, it did.

Q How many MA reports does Hood receive per plant

per nont h?

A One, | believe.

Q So --

A Sorry.

Q -- each unit corresponds to one MA report

detailing the conponent |evels?

A Yes.

Q Ckay. And those MA reports are wei ghted averages,
correct?

A Yes, they are.

Q So you were asked earlier about providing weighted
average data. That would be reflected in these charts,
correct?

A Yes, it woul d.

Q And so each step is -- or | should say each notch
right, in blue, indicates a nonth that the MA report
detail ed a wei ghted average that Hood received the
conponent | evels at bel ow the proposal |evel, correct?

A That is correct.

Q So just to kind of put a fine point on it, can you
| ook at June 20217

A VWi ch chart.

r TALTY COURT REPORTERS, INC. 1172
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Q Let's do the protein on page 3 of your testinony,
pl ease. That would be slide 5 if -- if that's hel pful.
A. Yep. | have it open.

Q So | ooking at that nonth, July 2021, every single
one of Hood's nine plants had an MA report that reported a
wei ght ed average of conponent |evels for protein below the
proposal |evel?

A That is correct.

Q That's true for |ooks |ike May, June, July,

August, Septenber of 20217

A That is correct.

Q And then we see that again through the spring and
summer of 20227

A That is also correct.

Q And you were asked earlier about how to conpare
2021 and 2022, and you could do that using this chart,
correct?

A. Yes, you coul d.

Q And that woul d be just adding up the individua
units of above or below the proposal |evel for each year?

A Correct.

Q And the data in these charts, it |looks like in the
bottomentry, the blue says "Bel ow Proposal PR Percent
Skim ™"

Do you see that?

A | do.

So this data is on a skim basis?

> O

Yes, it is.
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Q And those MA reports, you said they're per plant,

correct?
A Correct.
Q So they are not broken down for utilization within

pl ants, correct?
A No.
Q And what was -- you said earlier | believe Hood's

pl ant one utilization was -- or excuse ne -- that Hood's
fluid plant utilization was 87% Class | 'is that right?
A. It's over that. But, yes.

Q Quite high?
A. Qui te high.
Q And then | ooking at Exhibit 104 that Ms. Hancock
provi ded you the |abel --
A Yes.
Q -- of Hood's 1% fluid mlk product.
Are you famliar with federal |abeling

requi rement s?

A | am
Q How about federal nutrition panel requirenents?
A | am

Q And Ms. Hancock had asked you about the bold word
“protein” in the nutrition facts panel, right?

A Correct.

Q | s there any requirenent under federal law as to
whet her or not the word protein has to be bolded in a
nutrition panel for this type of product?

A. It is. And there's also a specific font size that
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needs to be used.
Q So this bolding of the word "protein” was not an

advertising choi ce by Hood?

A It is not.

Q It is a federal requirenent?
A Correct.

Q Ckay.

M5. VULIN: No further questions. Thank you.
| would like to nove to admt the exhibit.
THE COURT: | want to see if there's anyone that

t hi nks they have further cross based on that.
Do you have sonething further?
M5. VULIN. | do actually. Sorry.
THE COURT: Ckay.

BY MS. VULIN:

Q You were asked earlier about providing all --
ei ther weighted plant informati on data or underlying data

for these charts, correct?

A Correct.

Q And it was -- it's Hood's position not to produce
that information?

A That is correct.

Q Wiy is that?

A. It is confidential, and we don't want it -- if you
take the group overall, and you take out those nine

plants, it is a conpetitive reporting.
Q Ckay.
M5. VULIN. Now | have no further questions.
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1 Sorry about that, your Honor.

2 THE COURT: Ckay. Any re-cross?

3 Seei ng none, yes, let's get these exhibits offered
4 into evidence. You can start with yours, which is 102 and
5 103, | think.

6 M5. VULIN: Yeah, 102 and 103, which were the

7 testi nony and t he Power Point presentation, MG noves to

8 admt.

9 THE COURT: Any objections?

10 Exhibit 102 and 103 are adnmitted into the record.

11 (Thereafter, Exhibit Nunbers 102 and 103

12 were received into evidence.)

13 M5. VULIN. Thank you, your Honor.

14 THE COURT: Ms. Hancock, you had Exhibit 1047?

15 M5. HANCOCK: Yes, your Honor. W would nove to

16 adnmit Exhibit 104.

17 THE COURT: Any objections?

18 Exhibit 104 is admtted into the record.

19 (Thereafter, Exhibit Nunmber 104 was

20 received into evidence.)

21 THE COURT: Ckay. Thank you. You are di sm ssed.

22 What's up next?

23 M5. VULIN:  Your Honor, MG would call Jed Ellis

24  from Shehadey Fam |y Foods, please.

25 THE COURT: Okay.

26 M5. VULIN. OCh, and | will pass out his testinony

27 and the exhibits in just a nonent.

28 THE COURT: Pl ease raise your right hand, when you
TALTY COURT REPORTERS, INC. 1176
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get situated anyway.

JED ELLI S,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: GCkay. Wtness is sworn in.
M5. VULIN. Thank you, your Honor.
THE COURT: And | think we're ready for direct

exam nati on.

M5. VULIN. Thank you.
DI RECT EXAM NATI ON

BY Ms. VULI N

Q
A
Q
record?
A
Q
A
93701.
Q
Exhi bi t

> O

Good afternoon, M. Ellis.
Good afternoon.

Can you pl ease state and spell your nanme for the

My nane is Jed Ellis, J-E-D, E-L-L-1-S.

2023

And can you tell us your business address, please?

It's 250 East Bel nont Avenue, Fresno, California,

And you have before you a docunent entitled MG --

M G Shehadey- 4.

Do you see that?

| do.

And what is that docunent?

That is ny testinony.

M5. VULIN. Okay. W ask that the testinony be

mar ked as Exhi bit 105.

THE COURT: Yes.

TALTY COURT REPORTERS, INC.
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with himdoing store sets, ice creamresets. Eventually

got hired as a nerchandi ser, and then becane a

mer chandi si ng nmanager was what essentially got nme ny first

real job in the dairy industry.

Q And what is your education post high school ?

A. | have a Bachel or's of Science in accounting from
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(Thereafter, Exhibit Nunber 105 was nmarked
for identification.)
M5. VULIN. And we have al so included a copy of
t he Power Poi nt presentation that M. Ellis is going to
give. W asked that that be marked as Exhibit 106.
THE COURT: So marked.
M5. VULIN. Thank you, your Honor.
(Thereafter, Exhibit Nunber 106 was narked
for identification.)
BY MS. VULIN

Q Sol'dlike to start with your background, if we
could, please, M. Ellis.

How did you get into the dairy industry?

A. | was born into the industry, |I guess. MW
great-grandfather was a dairy farnmer. M/ grandpa began
dairy farmng as well. Began working for a processor
running a butterm |k line. He becane an executive with
Beecher's Foods, KKR, Borden Dairy, Southern Foods G oup,
and eventual |y Dean Foods.

When ny father married into the famly, he got a
job as a truck driver. Eventually becane a key account
sal esman for many large retailers. | grew up goi ng around
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Weber State University in Ogden, Uah, as well as an MBA

Q You said as well as a what?

A VBA.
Q  MBA
And what was your first -- where was your first,
as you call it, real job in the dairy industry?
A. | worked for Meadow Gold Dairy in Salt Lake City,

Ut ah, as a nerchandi sing manager while | was going to
school. After | graduated, | noved to the -- they called
it DFAAC, the Dean Foods Area Accounting Center, where
was hired as a cost accountant, and | was there for about
five years. After that, | relocated to St. George, U ah,
to be a plant foreman at the Dean Foods ice cream
facility. | was there for a year and a half, and then
deci ded to nove on from Dean Foods, and | was hired at
Producers Dairy.

Q And what's your current title at Producers Dairy?

A. My current title at Producers Dairy is director of
procurenment. |'ve also held positions of costing nmanager,
assistant controller, controller, and now director of
procur enent .

Q And howis -- howis Producers Dairy related to
Shehadey Fam |y Foods?

A. So Shehadey Fami|ly Foods is essentially the
corporate entity that oversees our operating facilities.
So we have four production facilities: One in Fresno,
California, that's a Producers Dairy; a Producers Dairy in

Fairfield, California, that we acquired in 2018; and al so,
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Model Dairy in Reno, Nevada, that we acquired through the
Dean Foods bankruptcy in 2020; and then also, in 2021, we
acqui red Umpqua Dairy in Roseburg, Oregon.

Q And what's your current title did you say?

A Director of procurenent.

Q Director of procurenent.

And what are your day-to-day responsibilities as
di rector of procurenent?

A. So as director of procurenent | amresponsible for
the acquisition and tracking of goods through disposition.
| amalso still responsible for the bill of materials, the
cost of mlk. | oversee the pricing departnment. |
oversee the accounts payabl e departnent. So pretty much
anything with our costs, | -- | oversee.

Q And you have been here as we have been tal king
about components, correct?

A Uh- huh.

Q And are conponents a part of your day-to-day job
responsibilities?

A Yes. So we -- we -- we track -- so we track the
i ncom ng conponents into our facilities, although, nuch
i ke Hood, we primarily only track butterfat through
utilization. But we do track solids because we're part of
California, so we do track solids for the California
fortification, and al so on flavored products and ice cream
m Xxes.

Q And have you ever done any work that involves

state or Federal O ders?

TALTY COURT REPORTERS, INC. 1180
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A. Yes. So | have been responsible for the -- |
guess the preparing and filing market reports for two
state orders and five Federal O ders.

Q Wi ch state orders?

A Mont ana and Cal i f orni a.

Q And whi ch Federal Orders?

A. Federal Orders California, Arizona, Pacific
Nort hwest, Sout hwest, and Central.

Q And you told us a little bit about kind of the
general corporate structure for Shehadey Fam |y Foods.
But can you tell us sonething about the conpany history?

A. Yeah. So Producers Dairy began in 1932. It was a
one-plant entity until the acquisition of Fairfield in
2018. And we have primarily been a fluid O ass |
processor. And our acquisition of Mddel Dairy in 2020,

t hat brand began in 1906, in Nevada, the ol dest brand in
Nevada. And then in Urpqua, that |abel was 1931. And
al so through the Dean Foods acquisition, we acquired the
rights to Berkeley Farns, which was established in 1910,
giving us the ol dest remaining brands in California,
Oregon, and Nevada.

Q Ww. And it's Shehadey Fam |y Foods. Can you
tell us about the famly a bit?

A. Yes. So we are third generation Shehadey famly.
They are -- the current | guess CEOis Scott Shehadey.
H's -- his grandpa was -- was the one that hel ped start
t he conmpany. Al divisions we have bought outside of

Fairfield were once a famly conpany that -- that was
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acquired. Unpqua Dairy was acquired froma third
generation famly as well.

Q And i s Shehadey a small|l business as defined by the
SBA?

A. Yes, it is. W have under 1100 enpl oyees.

Q About how many enpl oyees do you have? Less than
11007

A Less than 1100.

Q And can you tell us a little bit about Shehadey's
m | k sources, please?

A. Yeah. So we procure mlk through three main
cooperatives, and also through a famly farm

Q Were is the Shehadey Fam |y Foods famly farnf

A It is in Kerman, California.

Q How cl ose is that to any of the plants that
Shehadey Fam |y Foods has in that state?

A. So it's about 13 mles fromour primary facility
in Fresno. And also, on top of that, all mlk that is
received into our primary facility in Fresno cones from an
average of 26 mles fromour facility.

Q And you said there that Shehadey Fam |y Foods owns
four fluid mlk plants; is that right?

A Yes.

Q And can you rem nd us on what orders those plants
are regul at ed?

A 51 and 124.

Q And what is Shehadey Fam |y Foods C ass

utilization for its fluid plants?
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A Over 84%

Q And | know you have a PowerPoint to share. |If you
coul d get that back up, please.

Can you tell us alittle bit, please, about the
types of products that Shehadey Fam |y Foods sells?

A So primarily we manufacture and sell fluid Cass |
product. We nake both California standard and federal
standard mlk. |In addition, we have Cass Il production,
so we manufacture ice cream m xes and cottage cheese and
sour creamout of one facility. W also resell many
products that cooperatives produce, that Hood produces,
for exanple. W buy and resell those as well.

Q And you shared with ne a nice fact earlier about
the average tinme fromcow to shelf for a product that
cones fromthe Shehadey Fam |y Foods farm

Can you share that with us?

A. Yes. We pride ourselves on the fact that we can
get mlk fromthe cowto the custoner within 24 hours.

Q 24 hours?

A Yes.

Q That is quite inpressive.

Can you wal k us through just kind of the high
| evel manufacturing process for Shehadey's fluid mlKk
product s?

A. Yes. So simlar to Hood, we receive the product,
and as we are receiving the product, we have a drip sanple
that we're collecting that pulls a little bit from each

kind of |level of the tanker. W'IIl take that into our

r TALTY COURT REPORTERS, INC. 1183
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

lab. We test for conponents. W test for bacteria
counts, for antibiotics, | guess all your general testing,
to determne if the product neets our standards to receive
into our facility. Once -- once it is, we receive the
product, we separate the product, and we batch the
product, hold it over into finished product tanks, before
bottling the product.

Q And were you here when we talked a little bit with
t he HP Hood representative about how they are able to
renove and add different conponents to their products?

A Yes.

Q And is there anything different about what
Shehadey can do other than the Iimtations that HP Hood is
al so under?

A. No, I'd say nothing different other than we -- you
know, our primary operation, we -- we are fortifying
pretty much everything that goes through our facility.

Q And we have heard a little bit about this
fortification in California.

Can you just tell us alittle bit about what that
standard i s and what Shehadey has to do to conply with it?

A Yeah. So the difference in California mlk versus
everywhere else is whole mlk has to be 3.5% butterfat or
12. 2% total solids; 2% and 1% have to be 12%total solids.
And so 2% and 1% in order to get to that standard of
identity, we have to fortify wiwth either powdered mlk or
condensed ski m

Q And what is the expense that is added, not
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necessarily in dollars or cents, but is it mninmm
significant in having to fortify that m|k?

A. It is significant. W have to have speci al
equi pnent. W have to buy it. W have to store it. W
have to test it. In fact, in terns of powder, we have to

buy entire trailers of it, store entire trailers of it.

We have to utilize enployee -- enployees to rip open bags,
dunp 55-pound bags into liquefiers. It is an expensive
pr ocess.

Q And you said that fortificationis a State -- a

California State requirenent?

A. Yes. It is required for all mlk sold in
California, not just manu- -- not just nmanufactured, but
sol d.

Q In your experience in the dairy industry, are you

aware of any other state that has a simlar fortification
requirement ?

A | amnot. | amaware that there's been trials in
pl aces, but in -- but for ny know edge, | do not know of
anywhere that requires it.

Q And the fortification requirenent is for all mlKk
manuf actured for sold in California?

A Sold in California.

Q Sold in California.

A So our facility in Reno, Nevada, makes both
federal and California standard product, so anything sold
into California has to be fortified, anything sold in

Nevada does not have to be, it can be, but we have not had
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a custoner request California standard mlk in Nevada.
Q And so the California fortified m |k has higher

protein |evels than m |k standardi zed at the federal --

not standardized -- but mlk that neets the federa
st andar d?
A. Correct. So on our l|labels in our federal mlk, we

have 8 granms of protein. Sonme nay say nine, but 8 grans

of protein. In California, we have 10 or 11 grans of
pr ot ei n.
Q But you said that in your experience no customner

of Shehadey Fam |y Foods outside of California has ever
requested the California fortified mlk wth higher
pr ot ei n?

A They have not.

Q And do you have any idea as to why?

A. Price. It is -- it is much nore expensive.
Q You say it is nmuch nore expensive to fortify the
mlk?

A Yes, it is.

Q And custoners outside of California don't want to
pay for that?

A They do not.

Q And how are the conponents in Shehadey Fam |y
Foods' mlk reported to the NMA?

A. So it is based upon the test results fromthe
cooperatives. Wien we receive the product, we test it,
and we are then given the result days later fromthe

cooperatives of what was in those test results. And if
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there's anything egregi ous, we can challenge it wthin a
24- hour period. But 99%of the tine it's what the
cooperatives are reporting to us of what we got.

Q And then that's reported to the MA?

A Yes. Through the market report.

Q Are you aware if MA reports are audited?

A. They are.

Q Now, if you want to go to the next slide, please.
You can just share a little bit about your various
| ocations that we have here.

A. Yeah. So we just have, | guess, three -- three of
our facilities. This is Fairfield, California. This was
the facility we purchased at the begi nning of 2018.

This is our nmain operation in Fresno, California,
t hat began in 1932.

This is our latest acquisition up in Roseburg,
Oregon, Unpqua Dairy. This is the facility that produces
cottage cheese, sour cream and ice cream

Q Thank you.

And if you could go to the next slide, please.

This is a simlar chart that we | ooked with --
| ooked at with Ms. Landry. But this one is for the
Shehadey Fami |y Foods M| k Recei pts Skim Conponents; is
that right?

A. Correct. So this is 24 nonths of data, all four
facilities. So essentially it is 96 data points.

Q So the sane nmetrics that we saw earlier wth
Ms. Landry's?
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A Yes.
Q Thank you.

And can you | ook, please, at the Shehadey m ni num

t here.
A Ckay.
Q Can you just wal k us through those nunbers,

pl ease, for the three conponents?

A. Yes. So the m ninum anount that we received in
this 24-nonth period, which is 2021, 2022, is 3.14%
protein on a skimbasis, 5.94% other solids on a skim
basis, and 9.12% nonfat solids on a skim basis.

Q And when you conpare those to the current
conponent factors in the Federal M|k Marketing Orders,
what observations do you have?

A. The observations are that the current cal cul ations
are -- | guess they are -- they are slightly bel ow what
mlk we are receiving as a mninum but they are very
cl ose to what we are receiving.

Q So even now, as Shehadey is receiving mlk with
conponents right around or slightly above the current
conponent factors, have you seen any difference in how you
are able to market this mlk to your custoners?

A W have not.

Q Now, if you could | ook at the maxi num please.
Wal k us through those nunbers.

A Yeah. The maximumin this 24-nonth period, four
pl ants, 96 data points, 3.63%protein, 6.1% other solids,

and 9. 65% nonfat solids.
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Q And so |li ke the nunbers we | ooked at before, these
al so present quite a range, correct?

A Yes. Correct.

Q And at tinmes, above the proposal |evels?

A Yes.

Q And the reasons for this, can you explain those to
us?

A. Yes. So | nmean, we have got kind of two reasons
for this. The first is locations. The Pacific Northwest,
we get hi gher conponent tests than we do in California.
| f anyone would like to conme to Fresno in July, they'll
under st and why.

But also, on top of that, is seasonality. 1In the
summer nonths, the solids are much lower. W have even
had periods of tinme where at our facilities in June and
July of sumrer 2022, we had to -- we had to add creamto
make whole m |k for California because the results com ng
fromthe farns were below 3.5. So there is great
seasonal ity due to weat her

Q And this seasonality, does that inpact what
ability Shehadey woul d have to nmake representations on its
| abel s about protein | evel s?

A. Yes, it would -- it would greatly -- it would
greatly change how we made m | k t hroughout the year.

Q So essentially you have to make sure your | abel is
conpliant for the entire year, including the | owest
conponent nont h?

A Yes.
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Q And | ooking at the bottom row, percentage of
nmont hs with plants bel ow proposal, can you pl ease wal k us
t hrough those nunbers?

A. Yes. So 71% of the nonths in this dataset, we did
not receive the proposed levels of protein. And in the
24-nmonth period, we received m |k conponents on ot her
solids 65% of the tinme |lower than the proposal, and 86% of
the time we received nonfat solids |ower than the
Proposal 1 or 2.

Q So even though Shehadey's mnimumis slightly
above current conponent levels and its maxi mumis above
the proposal, the majority of the tinme Shehadey Fam |y
Foods was receiving conponents at |evels |ower than the
proposal s?

A Correct.

Q And if you could go to the next slide, please.

So can you tell us -- it says at the top,
"Shehadey 2-year Protein Tests, Four Plant Wi ghted
Average." Can you just explain to us what data nakes up
this pie chart, please?

A Yes. So this is fromthe Market Adm ni strator
reports for 2021, 2022, accunmulated. This is in totality
of all mlk received by all four of our facilities. So
this is not |location based. This is all four plants added
toget her for a wei ghted average.

So in this regard in protein, we had six nonths
out of 24 where the total protein tests were higher than

the proposal. W had 18 nonths that were | ower than the
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pr oposal .

Q And this is a weighted average across the four
pl ants?

A All mlk received into our four facilities.

Q And it's --

A Al'l producer ml k.

Q |"msorry, | interrupted. Wy don't you say that
agai n.

A. Al'l producer mlk. That doesn't include cream we
had to purchase fromthe outside or any of those things.

Q And we tal ked about the fortification
requi renents.

Are the protein -- are the conponent tests before
fortification?

A Yes.

Q Thank you.

And if we could go to the next slide, please.
Can you tell us what this pie chart reflects?

A. Yes. So in the 24-nonth period, we had one nonth
where across Shehadey Fam |y Foods' network of facilities
that the other solids percentage net or exceeded the
proposed limt -- |evel.

Q And you had described that this is a four-plant
wei ght ed average. Across all four plants, correct?

A Correct.

Q So it's a somewhat different lens to look at this
i ssue through than the table that you presented --

A Yes.
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Q -- at the beginni ng?

A Yes.

Q And is there size disparity between Shehadey's
four plants?

A Very much so. Qur -- our -- | don't know the
speci fic nunbers, but our facility in Fresno, | would dare

say is probably -- probably doubl e our next biggest

facility. So it is -- there is definite size differences.
Q So when we | ook at the variability, the conponent
| evels that a plant -- that your plant in Oregon may be

achieving may be quite different than what your California
pl ants can achi eve, correct?

A Correct.

Q And because of their size disparity, that can have
a di sproportionate inpact on Shehadey?

A Correct.

Q And if you could go to the next slide, please.

Can you tell us what this slide reflects?

A Yeah. So this is the sane -- sane data, 24 nonths
accunmul ated data for Shehadey Fami|ly Foods. W had four
nont hs that were at or above the proposal for Proposal 1
and 2, and 20 nonths where it failed to neet those
proposal limts.

Q So for all three conponents, the -- again, the
overwhel mng majority of the tinme Shehadey Fam |y Foods on
a four-plant, two-year wei ghted average is not receiving
conponents at the proposal |evel?

A Correct.
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Q And if you could go back one slide just to
confirm
For other solids tests, this is true for every
single nmonth out of a two-year period except for one?
A Yes.
Q And this other solids we have heard tal ked about,

2023

have you ever had a customer bring up other solids to you?

A Just wondering what it is and is it bad.

Q How about nonfat solids?

A. Nonfat solids, the only questions we receive is,
do we neet the California standards.

Q Have you ever had a custoner in California or
el sewhere request hi gher nonfat solids?

A Not hi gher than the California standard, no.

Q And | know protein is probably the nost famli ar

to all of us who are maybe not as steeped in conponents as

you. And we have talked a little bit about advertising or

touting on | abels protein content.
Does Shehadey Fam |y Foods ever put anything on
its | abel s about protein content in its products?

A The only -- the only one | can speak to is we --
we do have certain chocolate mlks that say it is a good
source of protein. MIlk is a good source of protein
regardl ess of fortification, regardless of anything it is
a good source. But we do not advertise increased |evels
of protein /we -- we |abel the m ninmns.

Q And we have al so seen evidence of protein |evels

rising from 2000, 2001 to present, correct?
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A Correct.

Q And in that course of tinme, has Shehadey Fam |y
Foods been able to command hi gher prices fromits
custoners based on these increasing protein |evels?

A We have not.

Q And you nentioned that you were involved in the
pricing process for custonmers; is that right?

A Correct.

Q Can you tell us what are the factors that Shehadey
Fam |y Foods' custoners care about when you're negotiating
prices with thenf

A. Price. Price and quality. As an H -- you know,
we are all HTST for Class |, so all of our products are
manuf actured with 20-ish days on the bottle. So they want
to make sure that it is to their stores quickly and that
it is the cheapest they could possibly buy it. And that
it's good quality m K.

Q And do you believe -- what do you believe would
happen, if Proposals 1 and 2 were adopted, what would the
i npact be on Shehadey Fam |y Foods?

A | think an increase to Cass | fluid mlk wll
continue its decline, accelerate its decline even. W
have numerous custoners that, you know, continually hint
to us that branded product is going to continue to get
taken off the shelf for alternatives, which benefits
nobody in this room

Q Thank you.

M5. VULIN. No further questions.
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THE COURT: All right. Cross-exam nation, except
for AMS? Anyone?
Ms. Hancock.
M5. HANCOCK: Thank you, your Honor.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. ElIlis.
A Good afternoon.
Q "' m Ni col e Hancock. | represent National MIk
As | understand it, you oversee all of the cost of

the mlk procurenent for the Shehadey fam |y businesses --

A Correct.

Q -- is that right?

A Yes.

Q Have you ever served in a sales role for the

Shehadey fam |y busi nesses?

A. Not Shehadey Fami |y Foods, no, but | did for Dean
Foods.

Q Ckay. And | think you said that you -- when the
raw mlk is brought in, that you are able to provi de your
own testing.

Do you have your own | aboratories where you do the
testing?

A Yes, we do. We receive all mlk. W test it
t hrough an FT120, which has a baseline product to test
agai nst.

Q And you had nentioned -- | think that you said

sonething to the effect of you test it to nake sure it is
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Wi thin your own paraneters or requirenents?
A. The quality. For somatic cell counts, bacteria
|l evels. W nmake sure that it is not going to cause a
recal |l .
Q Ckay. Do you have any protein requirenments? Do
you test for protein?
A W do.
Q And so nothing -- nothing specific to -- to your
own requirenents?
A No, our requirenents are we | ook at butterfat and
we | ook at solid |evels.
Q And do you -- do you use -- | think you said that

for any mlk that's sold in California, it requires 10 or

11 grans of protein?

A On -- on 2% and 1% yes.

Q Ckay. And -- and so do you use that as your
standard baseline for all of the areas for which you
deliver mlk, even if it's outside of California?

A Just California.

Q And do you --

A So --

Q Sorry.

2023

A. No, sorry. So in Nevada, for exanple, it wll say

either 8 or 9 granms on the | abel.

Q Ckay.

A |"'mnot a -- I"'mnot a nutritionist. | don't --
don't know what we have on everywhere.

Q Ckay. And | think that you said that the reason
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IS because it's nore expensive to produce it at the higher
protein | evel s?

A Correct.

Q And do you have any prem um products where you are
able to obtain prem um pricing?

A Not hi ng that we manufacture, no. That's fluid
mlk. Gade Afluid mlk, no.

Q Ckay. Do you have other protein products that you
manuf acture that's not fluid mlk?

A. Class Il cottage cheese.

Q And what about a product called Protein 22 to Co,
what is that?

A |"munfamliar.

Q Ckay. You are not aware of --

A. Ch, that's cottage cheese.

Q Ckay.

A Yes.

Q And is that a prem um product that you are able to

mar ket based on the protein levels in that product?
A. Yes. Just as long -- as well as every cottage

cheese in the nation.

Q |"msorry, just as long as the what?

A. Just as well as all cottage cheese. That's just
standard cottage cheese. There's no protein added. It is
just -- it is just cottage cheese.

Q Yeah. But it's actually called --

A. Yes. We're advertising the protein on the
Class Il product, yes.
TALTY COURT REPORTERS, INC. 1197
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Q Sorry, just so nmy record is clear. |It's actually

called Protein 22 to Go; is that right?

A. It's eight-ounce cottage cheese.
Q | just want to make sure that it is clear that
that's the -- that's the nanme of the product is that it's

called Protein 22 to Go?
A l'm-- |I'"mnot sure.
Q Okay. But you know that it's just a standard

cottage cheese product?

A Yes.
Q Ckay.
A. | think it is marketed as an ei ght-ounce product

sonebody can buy and have for | unch.

Q kay. And is the 22 the 22 grans of protein?

A Yes.

Q Ckay. And so you know that there are markets out
t here where consuners are selectively picking dairy
products for the protein choice?

A. Yes. On val ue-added products, they are.

Q Ckay. And for those val ue-added products, they
oftentinmes correspond with a premumpricing as well?

A Correct.

Q And | think you nentioned with your counse
that -- that there is a chocol ate product that Producers
Dairy brands and sells and nmarkets it based on the protein
value that it brings to rebuilding nuscle support; is that
right?

A. Correct, yes. And that conmes through the research
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done by M | kPEP.

Q Ckay. And that's just a standard protein in that
product, isn't it?

A Yes.

Q There's nothing added to it, is there?

A No. That's why -- was ny conment earlier. | said
all mlk is a good source of protein.

Q Yeah.

A. It says "good source of protein, great source of
calciunt on it.

Q So even if -- oh, I'msorry.

A. No, you're good.

Q Did | cut you off, sir?

A. No. Go ahead.

Q So even at the base level protein level, you still
market it, advertise it as a val ue-add because there is a
benefit to that even baseline protein level; is that fair?

A That's fair.

Q Ckay. And you understand that the price that you
pay for your Cass | mlk is priced, at |east on the
Federal Orders, based on the best alternative use for that

m Il k?

A Correct.

Q And that's Cass Il or Class |V for manufactured
product s?

A Yes.

Q And at |east with respect to sone of your mlk --

wel I, how nuch of your mlk is produced from your own
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farnms, do you know?

A. As -- in terns of Shehadey Fami |y Foods total, |
don't -- I'mnot sure.

Q Do you know if it is nore than half?

A It is less than half.

Q Ckay. And for those contracts, you are able to

enter into an arnis length transaction with your own
farms; is that right?

A. Can you repeat the question?

Q Yeah. Just you are able to -- you have your own
contracts with your own farns, just |like you would for any
ot her farns?

A. Yes. Yeah, we have our own agreenents w thin
the -- within the -- our operating conpanies, yes.

Q And once the Federal Order was inplenented in
California, then you had to pay the m ninmum price based on
t he Federal Order --

A That's correct.

Q -- 51 in that case?

(Court Reporter clarification.)
THE WTNESS: Yes. Sorry. | need a drink
BY Ms. HANCOCK:

Q Ckay. If | look at your testinony, |I'mon -- what
is this, Exhibit 105, |I'mon page 3.
You have a statenent in here that says, "l also

note that raising conponent levels for Class | also
unfairly pressures farners to i nvest noney and resources

into raising conponents when the Class | fluid market does
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not require themto do so."
Do you see that?
A | do.
Q Could you tell nme what you nean by that?
A. Well, as Cass | processors, we don't require a
certain level of protein. So telling farners they have to

raise protein is putting pressure on themthat we do not

require. The requirenents for that are -- are other mlk
cl asses.
Q If the -- if the conmponent pricing was increased,

would that require themto increase their protein | evel s?

A. Li kel y.

Q s it because if you are going to pay for it, you
at least want to get it?

A. Wul d be nice, yeah.

Q Ckay. And so if you did -- | nean, it wouldn't
nmake sense for you to pay for sonething that you weren't
receiving; is that right? For --

A. It doesn't nmake sense for us to pay for sonething
we don't need nor pay for sonething we aren't getting.

Q Well, that's kind of what I"mtrying to get at is
|"mcurious if -- if you don't need it, and you are going
to pay for it anyway, why would they have to ever increase
t he conponent ?

A Yeah.

Q It's because if you are going to pay for it, you
at | east want the conponent to match what you are paying
for; is that right?
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A. Correct.

Q And then you could use it however you want to use

it; is that fair?

A That's fair. And that's why we're saying | think

it puts a burden on it, because we do not value -- the
mar ket does not val ue the additional conponents for
Class | fluid mlKk.

Q Ckay. | want to go to page 6 of your statenent,
whi ch is again Exhibit 105.

This is the sane chart that's on page 6 of your

testi nony, that was in your PowerPoint on Exhibit 106; is

that right?

A. Yeah. The nonfat solids with the chart below it?

Q Yeah. And I'mlooking at the -- at the
spreadsheet chart on the bottomthird of the page.

A Yeah.

Q s that the sane chart that's in Exhibit 106 in
your Power Poi nt presentation?

A Yes, it is.

Q Wul d you agree with nme that the m nimum that
water line as I'lIl call it, that you have reported here
for protein percent of skimexceeds the current m ninum
under the Federal M Ik Marketing O der?

A. Yeah. | agree with that.

Q So 100% of the tinme the m ni mum conponents t hat
you have received have exceeded the current Federal M1k
Mar keting Order?

A Yes.
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Q And then the same would be true for other solids
in the percentage of skim it exceeds the current Federal
M| k Marketing O der?

A Yes.

Q And so that would be 100% of the tinme you were
able to exceed -- in this two-year |ookback that you
had -- exceeded that current Federal M|k Mrketing Order?

A Yes.

Q And then the sane for nonfat solids percent of
skim | guess that nmath woul d nake sense there, that if
you exceeded the prior two 100% of the tinme, you would for
the nonfat solids as well?

A Yes.

Q And | -- | took the Hood representative through
some averages. But we don't need to average it, right,
because 100% of the tine, at least for the mlk that is
com ng into your plant, you are exceedi ng the m ni munf

A. And in ny testinony | gave current wei ghted
averages for each of the three conponents.

Q Ckay. And -- and | want to -- you said wei ghted

aver age.
s it weighted based on the volume of mlk that's
recei ved?
A. It is just total pounds by all four facilities. |

did not weight it by region or geographically. It is by
total .
Q Ckay. So it is weighted based on the vol unes of

m |k, but you have added all four of the facilities
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t oget her?
A Correct.
Q And | think you said the -- | think Unpgua you

said you didn't even acquire until sonetinme in 20217

A Yes.

Q And is this reporting period that we're | ooking at
is for the entirety of cal endar year 2021 and 20227

A. Correct. It includes the periods -- any period
t hat we woul d have not owned them yet.

Q | mssed the tail end of that. Wat did you
say --

A. Any period that we did not yet own them-- it's
all 2021 regardl ess of ownership.

Q Ckay. That was ny question: Did you capture the
period prior to you acquiring the Urpqua facility?

A Yes.

Q And did you change any of the standards once you
acquired the Unpqua facility?

A. No fornul ati on changes. Yeah, no standard of
i dentity changes on our side.

Q And so where you have on the bottomof this chart,
where it says percent of nonths with plants bel ow t he
proposal, that's for the proposal that wasn't in effect in
2021 and 2022; is that right?

A Correct.

Q Have you | ooked at the trend lines to see which
way it is going over the years?

A. | have. You know, there's periods where it's --
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it Is up against prior years. There's periods where it is

even down. Like |I said, sumrer of 2022 was very rough for

solids in the Central Valley of California and in the Reno

market. Solids were |ow, and woul d argue that they were

| ower than prior years. So it is -- they have -- you have

trends up and down.
Q Ckay. And if you look at it overall, is the
overall trend increasing with respect to the solids?

A. They are increasing. | feel personally that they

are not increasing at the levels that are being discussed.

| think that's partly because the cooperatives are doing
their job in determning which mlk goes to which
supplier -- goes to which manufacturer. | think that our
mlk is nmuch nore standard, and they are meking sure the
hi gher solids m|k goes to cheese and butter processors.

Q And | think you said that you acquire all of your
m |k from cooperatives?

A. Al'l except what's acquired on -- bought from our
famly farm

Q Ckay. And --

M5. HANCOCK: GCkay. That's all | have. Thank you

so much for your tinmne.
THE COURT: Next for cross of this witness? You
guys -- M. Mltner.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good afternoon, M. ElIlis.
A Good afternoon.

TALTY COURT REPORTERS, INC.
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Q My nanme is Ryan MIltner. | represent Select MIKk

Pr oducers.
The first question | have, actually it's -- deals
with the title page of your statenent. | see that it says

"Testi nony of Shehadey Fam |y Foods, LLC, Part 1."
Are you going to be offering any other testinony
on Proposals 1 and 2?

A | believe not on 1 and 2. | believe that we w |
maybe be back for a different proposal.

Q Ckay. Recap for nme when you acquired the
facilities other than the main Producers Dairy facility.

A. Fairfield we acquired in the beginning of 2018
from Super Store Industries. Reno, Nevada, we acquired
t hrough the Dean Foods bankruptcy in 2020. And then in
2021, we acquired Unpqua Dairy Products fromthe Fel dkanp
famly.

Q So despite the challenges of the Oass | narket,
at | east for Shehadey Fanmily Foods, it is doing well
enough to expand quite a bit?

A. | mean, | guess you can nake the argunment that it

i s al so doi ng poor enough that people want to sell. |

mean, it is -- there's been advant ageous purchases through
out -- through our conpany due to the challenges in
G ass |.

Q But you woul dn't have bought themif you were

going to | ose noney, though, right?
A. No. But we -- there's also a | ack of processors,

SO --
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Q On page 3 of your witten statenent, you say in
the first paragraph, "I can tell you that Shehadey Fam |y
Foods woul d not be able to pass along to the market this
i ncreased cost from Proposals 1 and 2."

How do you know t hat ?

A. Because we're not able to pass along all of our
costs today. W have got retailers that just tell us no
when we try to pass along costs, especially on a branded
product. They tell us that we're too level, that they

don't want to carry it if it keeps going up.

Q What's the reason for those cost increases?
A. It's the nonthly price change.

Q | nmean, is it resin, fuel, mlk? Wat is it?
A. MIk. 1 nmean, for exanple, m |k has gone up

al nost $0.20 a gallon in Septenber. That's -- that's a --

ki nd of a sticker shock to a | ot of people.

Q Al'l four of your plants are regul ated pl ants,
correct?
A Correct.

Q And they are all in -- well, the orders in which
they are |ocated, are they -- are they nmultiple conponent
orders or butterfat skim orders?

A. They are -- they are all regulated under nmultiple
conponent orders. Reno, Nevada, happens to be in an
unregul ated area, but because of the conponent -- their
custoner base, they are fully regul ated under California.

Q You sell nore than 25% - -

A Yes.
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Q -- of the receipts? Ckay.
Who are your conpetitors?

A. | guess, anynore, anybody. Right? Anyone with an
ESL plant is our conpetitor. Anything that takes vol une
away fromus are conpetitors. So everyone here. W've
got conpetitors such as Crystal Creanery, Dairy Farns of
Amrerica with Alta Dena. W've got Dairy Gold. On top of
t hat, nost of our conpetitors are who we're buying raw
mlk from so --

Q |'"msorry, what was the last thing --

A. Qur conpetitors are people we are buying raw mlk
from t oday.

Q They are cooperatives, you nean?

A. Correct. And they -- they have processing
facilities now.

Q Crystal, Alta Dena, and Dairy Gold, are those al
regul ated handl ers under the Federal Order?

A. They are Class | plants, correct.

Q And if Proposals 1 and 2 increase your cost of
mlk, all your conpetitors have the sanme cost increases,
don't they?

A Correct.

Q So if your custoners are going to not accept your
price increase and you insist upon it, they are going to
turn to a conpetitor that has the sanme cost increase,

won't they?

A | nmean, yeah.
Q So if you are all in the sane boat, sonebody is
TALTY COURT REPORTERS, INC. 1208
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going to pass it through, won't they?

A. | guess so. But | guess that gets back to the
guestion of we're not receiving those conponents today.
And what is a mninmumprice? |s the mninmumprice based
upon nunbers that are not happening, or is the m ninmum
price based upon the m nimuns that we shoul d expect to pay
at our facility.

Q Ms. Hancock tal ked to you about one of your
statenments on page 3, and | want to ask about it because
"' mnot sure that the answer cane through.

And that's the statenent which says you "note that
rai si ng conponent levels for Class | unfairly pressures
farmer” -- "farnmers to invest noney and resources into
rai sing conponents when the Class |I fluid market does not
require themto do so."

Do you understand that Proposals 1 and 2 will

requi re producers to increase their conponent |evels?

A. | don't believe that it will require themto. But
| believe what is happening is that they are -- it is
SO -- because of Cass IlIl, Cass IV is becom ng such a

bi gger share of the market, it is pushing farnmers to

i ncrease their conponents to neet those demands. C ass |
is such a small portion now that the farners are raising
t heir conmponents because of the other classes.

Q However, the Class IIl and IV plants that are
demandi ng nore conponents, that happens -- that's already
happeni ng now, isn't it?

A Yes.
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Q Proposals 1 and 2 don't change that at all, do
t hey?

A No.

Q And you are in nultiple conponent orders, so the
i ncentive to increase those conponents al ready exists,
doesn't it?

A. It does. But | nmean, is that -- we buy from
pretty nuch the sane farns every day, and those farners
don't have to neet those standards.

Q But contracts that Shehadey Fam |y Foods has with
Its cooperative suppliers, does it require a certain
m ni mum | evel of protein or total solids?

A It does not.

Q On page 4 of your statenent, the pie chart, does
that include the mlk fromthe Shehadey famly farn®

A It does, which I'd note is actually higher on
protein solids and other solids than the cooperative mlk
we are receiving.

Q Thanks. That was ny next question

At the top of that page, the sentence reads,
“Proposals 1 and 2 woul d unnecessarily burden those
farmers by creating a policy that Cass | mlk wll and
shoul d have certain high | evels of conponents."”

Can you explain that, please?

A. | believe that if we are going to change the
formula, Class | processors are going to start demandi ng
that there is a -- that these conponent |evels are being

nmet. Today, if it's lowon protein, we bottle it. But if
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we're going to increase and say, well, this is what you
are getting, there's going to be a lot of Cass |
processors that say, this is not what |'mgetting.

Q Are those the sane farnmers that are already

|V plants?
A. | can't speak to that.
Q Ckay.

you.
THE COURT: M. Cryan, go ahead.
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good afternoon. W net earlier
A. Yes, Sir.
Q "' m Roger Cryan fromthe Anmerican Farm Bureau
Federation. Nice to see you.
So just to clarify, | know you have been asked
this already, and | apol ogize for being repetitive.
You fortify mlk in your plants to neet the
Cal i fornia standards?
A. Correct. Three of our facilities, yes.
Q Very good.

And if | understood your testinony, | think you

did you say within 26 mles fromthe fluid plants?

Fresno, California.

pressured to increase their conponents for Cass IIl and

MR MLTNER | don't have anything else. Thank

A. That's just in regards to our primary facility in

said that your -- your mlk is -- all cones fromwthin --

r TALTY COURT REPORTERS, INC.
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Q Ckay.
A. An average of 26 mles.
Q Ckay. So your focus is on |local sources rather

t han worryi ng about what the conponent tests are?

A Correct.

Q So the mlk you are getting is nore or |ess
typi cal for the region?

A Yes.

Q Ckay.

DR. CRYAN. Thanks very nuch.
THE COURT: How nmuch do you have, M. Vetne?
He's already wal king up to the lectern. Let him
ask the questions, and then we can take a break.
CRCSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne representing National All-Jersey.
| just want to follow up on a question that
M. MIltner asked you. You had a dial ogue about farners
bei ng pressured to increase their conponent to protein
content to supply Cass Ill and IV plants.
Do you recall that |line of questioning?

A | do.

Q Isn't it true that farnmers receive the benefit of
hi gher conponent pricing whether their mlk goes to
Cass I, I, Ill, or IV under the Federal Order? There's
uni form prices regardl ess of use?

A. Correct. | nean, we pay Cass IIl plus or mnus
the -- PPD, yes.
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Q
A.

Par don?

Yes, we pay based on conponents, and then it gets

pool ed toget her --

Q
pl ant,
pl ant,

A

Q

A

It is based on conponent whether it goes to your
whet her it goes to a cheese plant, or a powder
t he producer gets the sane uniformprice?

Uh- huh.

Correct?

Correct.

MR, VETNE: That's it. Thank you.

THE COURT: Ckay. Let's take a ten-m nute break.

Let's cone back at 3:15.

(Wher eupon, a break was taken.)
THE COURT: On the record. W have -- did we have

redirect? Is that where we were? Renm nd ne.

BY M.

Q
t oday.
A

Q

Ckay. Who is up?

M5. TAYLOR: | think AMS is next on the |ist.

THE COURT: Very good.

M5. TAYLOR: Thank you, your Honor.

THE COURT: M. Taylor and M. W1 son.
CROSS- EXAM NATI ON

TAYLOR:
Good afternoon. Thanks for comng to testify
Yeah.
You tal ked about Shehadey farns as in regards to

your fluid plant business.

|'"mcurious on the farmside if it neets the small
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busi ness definition, and that is $3.75 mllion in gross
revenue a year. |Is it under that? You can say you don't
know.

A. | honestly -- | -- they are separate | egal
entities.

Q Ckay.

A | do not have nmuch to do with the farm other than

recording their mlKk.

Q Got you. Ckay.

And | think this was asked, but | mssed the
answer, so | apol ogi ze for being duplicative. But | know
you have your own farm production, and it is also co-op
suppl i ed.

Do you have the -- do you know t he breakdown of
t hat, percentage-w se?

A As a total, no. 1'd say that in Fresno it's
probably 25% of our farm 75% co-op. And the other two
facilities are 100% cooperati ve.

Q Are 100% what ?

A. Cooperati ve.

Q Cooperati ve.

A. Co-op m | k.

Q Ch, so your farmmlk only goes to your Fresno
pl ant ?
A Correct.
Q Got you
On the third page of your statenent, you talk
about Class | manufacturers -- let ne -- "retailers do not
TALTY COURT REPORTERS, INC. 1214
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pay Cass | manufacturers based on conponent tests, but
only which itens" -- what -- "what they are purchasing on
a fixed price."
Can you expand on what you nean by "fixed price"?

A Meani ng that the price is the price. |f conponent
| evel s go up, they don't pay for that. So if it is $4 for
a gallon of whole mlk, it is $4 for a gallon of whole
m |k regardl ess of the protein level in there.

Q But is the price -- and I'm-- I'm-- |I'mtalking
about the -- your sale to your custoner, which would be

the retail grocery store.

A. Ckay.

Q That's not done, like, on a fixed nunber. That's
a fixed formula -- or a mn- -- Federal Oder m ninmnf

A Yes. Yeah. Changes nonthly. Sonetines there's

contracts we have that we only change the price quarterly,
sem annually. So there are different contracts out
t here.

Q Ckay. And are they based on Federal Order prices?

A Yes.

Q Ckay. And so |ater on when you tal k about the
"costing and pricing nodels that our |argest retailers use
to price Class | mlk they buy fromus are only based on
skimand butterfat,"” are you tal king about the Federal
Order skimand butterfat prices for Class I?

A Correct.

Q Ckay.

A. W have -- for exanple, we have sone retailers
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skimand butterfat.

You said at the end of sonme ot her

to.

Q Just depends on your contract wth thenf

A Contract and | abels, yes.

that it's -- you can tell they are not even going to
factor in fortification, like solids price. They're just
skimand butterfat. That's all they are | ooking at.

t hough we have to fortify, they only I et us nove based on

Q Ckay. So that extra cost to you you're unable to
pass on?

A Correct.

Q Got you

cross-exam nation, you nentioned that the Class | price
went up $0.20 a gallon in Septenber, and that was a
surprise to everyone. And | amjust curious, is that
were you able to pass along that increase to your buyers?
A. W're able to pass along -- | guess in different
portions of it, right. So there's some we can pass al ong

the nmgjority of it to. There's sonme we can't pass al ong

Q And | ater on you say Shehadey Foods in 2021 and

Even

near that much. There's sonme that we can't pass any al ong

r TALTY COURT REPORTERS, INC.
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(Court Reporter clarification.)

BY MS. TAYLOR

Q And then this is on your -- on page 4 of your
statenent, the |last sentence on that, this is on your
protein graph, Shehadey would only be over the proposal
"only six out of the 18 nonths." | think that m ght need
to be 24 nonths if you look at that. For the two years
there's a total of 24 nonths. So in six of those
24 nmont hs - -

A Yes. Correct.

Q Ckay. | just wanted -- so that should be
24 nont hs?

A. 18 nont hs of not being over the Proposal 1 and 2,

and six nonths where it would have.

Q G eat.
And then | think that sanme -- | just want to nake
sure the record's clear -- the sane type of fix m ght need

to be on the top of page 6 where it says, "Shehadey woul d
have net the proposal |evel only four out of the
20 nonths." And | think that should al so be 24.

A Yes, correct.

Q Ckay. And then you nentioned in the preceding
pages, but | wanted to just sumuarize it for the -- on the
record. You gave us the weighted averages for your 2023
mlk on a skimbasis, and if | jotted these down correctly
on the page, that protein was 3.35% other solids 6% and
nonfat solids 9.35%

A. Yeah. 3.35 on a skimbasis. 6%on a skimfor
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other solids. So, yeah, | believe you are correct.

Q Yes.

You nentioned that three of your facilities
fortify to neet the California standards. Do you know of f
the top of your head what those standards are?

A Yes. So whole mlk has to be 12.2% total solids
and 3.5% butterfat. 2% and 1% both have to be 12. 2%t ot al
sol i ds.

Q Total solids, okay.

And so if you | ooked at -- | know you have
di scussed how additional conponents, there's no added
value to you. There is a cost, as you have nentioned, to
fortify.

So have you done the conparison to see if getting
hi gher solids mlk fromthe farmwould be a cost benefit
to you when it cane -- conpared to the cost it costs you

to fortify that mlk later?

A. | nmean | guess, yes, there would be sone cost
benefit to that. But in reality, unless -- unless the
cows are at 10%or 11% we still have to have the
equi pnent. W still have to have the cost of processing
t he condensed skim W still have to buy the powder. So
| nean, it is still going to be a cost. It just may not
be as nmuch m |k going through or as nmuch -- you know, as
much purchasi ng of condensed skim W still have to have
all the costs -- the fixed costs of having the equi pnent.

Q But your ingredient cost is --

A. Yeah, unl ess --
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Q -- a smaller portion of your fixed cost anyways.
A Yes.
Q Ckay. | under st and.

| know the previous w tness from Hood i ndi cat ed,
kind of, of all of their fluid plants how nuch C ass |
utilization they had.

Do you know how much Cass | utilization that your
fluid plants at Shehadey has?

A 84%

Q And | hate to circle around, but ny sticky notes
got nessed up out of order, sony -- | do try to keep
t hi ngs | ogi cal .

Back in the beginning, kind of back to how you
wor ked -- how Shehadey does their price contracting with
your purchasers. What factors are consi dered when you
guys -- when you are making those decisions or having
t hose negotiations with your buyers?

A. Supply, first off. | nean, do they have -- do
t hey have the supply for us? Location to our facility.
And pri ce.

Q Well, what |'mtalking about, when you sell your
mlk, so the retail chain that buys it fromyou

A Oh, the retail chain.

Q Uh- huh

A What factors do we | ook for?

Q O what factors -- maybe not what you | ook for,
but what factors go into that negotiation to determ ne

what the price is you all agree on?
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A. So price is first and forenost.

Q Wul d that be Federal Order price?

A. Just finished good price.

Q Ckay.

A You know, typically, when we bid on a custoner, we
wi Il have to notate what -- you know, what fat and
butterfat -- or fat and skimprice we used. But they are
| ooking for a -- typically an FOB price and also a

delivered price, and that is what they nake their decision
on.

There's qualifications you have to have. Certain
custoners require you to be, you know, SQF Level 3. Sone
don't require. So those are different factors. Sone
require you to be within a certain radius of all the
stores; you can't bid on anything past 250 mles. Ohers
are looking, just give ne a price, and we don't care where
you are at.

Q Ckay. And then sonme of the questions we have
asked previously of other witnesses in regards to the
conpetitive relationship you have between your plants and
other Class | plants selling conpetitors of yours.

Can you speak to how that relationship may or may
not change if Proposals 1 or 2 were adopted?

A. | nean, at face |level the conpetition would change
in direct correlation of each other. | can't speak to,
you know, specific contracts, if they have got, you know,
the ability to go and lower their price, lower their

service price or anything like that. | can't speak to
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that. This is just the mninumprice. W pay delivery,
we pay prem unms, we pay fuel surcharges and -- on top
of -- on top of the Federal Order price.

Q Ckay. So the m ninmum order price would -- would
be the sanme for all, | guess. But that doesn't nean that
other factors that you bid on m ght not change for you
differently than your conpetitors?

A Yes.

Q Ckay.

M5. TAYLOR: That's it for AMS. Thank you so
much.

THE W TNESS: Thank you.

THE COURT: Redirect?

M5. VULIN. Thank you, your Honor. Just a couple
gui ck poi nts.

REDI RECT EXAM NATI ON

BY MS. VULIN:

Q You were asked earlier about a cottage cheese
product called Protein 22 to Co.

Do you recall that?

A Correct.

Q And about or approximately what percent of your
overal |l conpany sales did that product nake up?

A . 1%

Q .1 or .017?

A. Point -- | think it was .1, and then |l ess than 2%
of all cottage cheese sal es.

Q Less -- okay. Got it. Thank you. Less than 2%
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of all cottage cheese sal es.
And does Shehadey Fami |y Foods have any cottage
cheese products that have won an award?

A They have. They have won nunerous QCS awards for
best tasting product.

Q Was that this product?

A. It was the -- | guess the main product but not
t hat specific size.

Q And the question fromM. MItner about
conpetitors, simlarly covered by Ms. Taylor as to what
happens to conpetitors or the conpetitive relationship
with -- because of these price changes.

And you nentioned that sone of your conpetitors
are al so your supplier; is that right?

A Correct.

Q And are there -- would you consider retai
bottl ers your conpetitors?

A. Yes, they are.

Q And what woul d the inpact be on the conpetitive
rel ati onship between you and retail bottlers if these
proposal s were adopted?

A. | nmean, it would be -- it would be simlar to
where -- the correlation would go up the sane. But
retailers al so have the advantage soneti mes where they can
determ ne, do we make noney at the plant or the store, and
so their pricing may not change. Also, | can't speak to
their specific contracts with their -- their suppliers.

Q And what about nondairy kind of mlk alternative
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product s?
A. Correct. | guess, you know, a conpetitor | guess
is not just mlk -- mlk processors. W're |osing space

to tea. W're losing space to water. W' re |osing space
to al nond, to cashew, to whatever -- to whatever product
is out there anynore. So our conpetition is no |onger
just fluid dairy.

Q And in your experience, what do you think would be
a potential outconme or response froma retailer if all of

its fluid mlk suppliers said they needed to raise their

prices?

A. Honestly | think that it will continue to decline
t he anpbunt of doors in the store. | nean, when | was --
you know, | nean, we have gotten to where in certain parts

there is a door and a half of dairy in sone |arge
retailers, and that is it. And so the products that we
like to go to market, where we can actually nake a little
bit of noney, they don't carry anynore because there's no
space for it.
Q Thank you.

M5. VULIN. No further questions.

MS. TAYLOR:  Your Honor?

THE COURT: Yes, AMS.

M5. TAYLOR. | apologize. | need a better nethod
than sticky notes for ny questions, but | just had one
| ast questi on.

THE COURT: Not sure there is one.

No objection, | take it?
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RECROSS- EXAM NATI ON
BY MS. TAYLOR
Q | was -- we were just curious if you were able to
speak to whether Shehadey uses any form of risk managenent
tools to hedge your risk on the pricing side.
A W -- we are not.
Q Ckay.
M5. TAYLOR:  Thank you.
THE COURT: Ckay. You want to nove these exhibits
into the record?
M5. VULIN.  Yes, please, your Honor. | believe we
are on Exhibits 105, the testinony, and 106, the PDF of
t he Power Poi nt presentation.
THE COURT: We are.
Any obj ections?
Exhibits 105 and 106 are admitted into the record
at this proceeding.
(Thereafter, Exhibit Nunbers 105 and 106 were
recei ved into evidence.)
M5. VULIN. Thank you, your Honor.
THE COURT: You're wel cone.
And thank you, M. Ellis, and you're di sm ssed.
You nay step down fromthe stand.
THE W TNESS: Thank you
THE COURT: Ckay. Wat's next?
MR HLL: Brian HIlIl, USDA. And I'mrising in
opposition to the objections | odged by the MIk I nnovation
Group and National All-Jersey, which both argue that the
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exclusion of sonme of their proposals is arbitrary and
capricious. | will be speaking nostly about the Mk
| nnovati on G oup; ny co-counsel w Il be tal king about
Nati onal All-Jersey.

So I'"ll start by -- I'Il start where the M1k
| nnovation Group started, because it appears they tie
their argunents to the words of the Action Plan and their
request for additional subm ssions, both which were
rel eased on June 1st, 2023.

So on page 2 of Exhibit 60, which is MIlk
| nnovation Goup's objection, they point out |anguage in
both of the docunents | nentioned that refer to pricing
provi si ons.

On page 3 of that sane docunent, they contrast it
with the | anguage used in the Hearing Notice and the
July 24th letter, which refers to pricing fornul a.
Apparently, that difference appears to be scandal ous, and
| assure you that it's not.

Any reading that asserts the difference is
untoward is a fundanental m sunderstandi ng of the purpose
of the Action Plan.

So I'll start with the 2008 Farm Bi ||l because t hat
anended the Agricultural Mrketing Agreenent Act, and as a
result of that, 7 U S. C 608c(17)(C now nandates hearing
timefranmes for the conduct of mandatory FMMO hearings, and
only those.

The Action Plan that results is required, nobst

notably, it requires expected tinmefranes for the
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conpletion of the hearing, wthin 120 days of the issuance
of the notice, which is inportant.

Now, what the Action Plan doesn't do is determ ne
t he scope of the potential hearing.

If we | ook at Exhibit 61, which is NAJ's --
National All-Jersey's -- bjection, Attachnent Al, we can
see what the Action Plan actually says. |In the second
par agr aph of that docunent, the Action Plan says, and |
guote: "Based on the information submtted, USDA is
considering initiation of a rul emaki ng proceedi ng that
woul d i nclude a public hearing to collect evidence
regardi ng proposed changes to pricing provisions effective
inall 11 FMVCs."

The very next paragraph starts off: "The
followng table outlines the initial tinmefranme of the
formal rul emaki ng process, should the Secretary of
Agriculture choose to proceed, to ensure the hearing
concludes within 120 days of the publication of this
Action Plan."

The foll ow ng paragraph states: "If issued, a
notice of hearing detailing the date, tine, and |ocation
of the hearing, and the proposals under consideration,
woul d be published in the Federal Register."

And since they also nentioned the invitation for
new subm ssi ons, Attachnment A2 speaks to that issue as
wel | .

And if you look at it in page 1 of Attachnent
A2 -- this is still Exhibit 61, your Honor -- the second
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par agraph says, "The proposal has not yet been approved
for inclusion in a hearing note" -- "in a notice of

hearing," excuse ne. "Before deciding whether a hearing
will be held, USDA is providing the opportunity for
interested parties to submt additional proposals
regardi ng potential anmendnents to the current pricing
provi sions applicable to all FMVOs."

If we nove to the second page of that docunent,
the penultimate paragraph reads: "If USDA determ nes a
hearing will be held, all known, interested parties wll
be provided a copy of the notice of hearing."

So you can see fromthis | anguage, again and

2023

again, that there's not even a commtnent fromthe USDA to

hold a hearing at all at that point, nmuch | ess commt

itself to accepting, as part of a potential hearing, every

proposal having anything to do with pricing provisions.

What the Action Plan and request for additional

proposals did was to establish the |argest universe or the

| argest pool -- no pun intended -- of topics or

subm ssions from which the Secretary woul d consi der

hol ding a hearing. It certainly was not a guarantee.
So an interested party can hardly claiman

excep- -- an expectation, excuse nme, was provided by the

Action Plan or the request for additional proposals, when,

in fact, there was no guarantee that a hearing on any

proposal was goi ng to be heard.

So to the second topic. | think it's instructive

to |l ook at the National Farners Organi zati on case, because
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it is heavily relied upon by the M1k Innovation G oup,
and | think it's very distinguishable fromthe present
ci rcunst ances.

First, there were four findings by the Court, but
| have condensed them down to two.

The first is that the Court found that the denied
proposal was essentially identical to those that have been
previously noticed before in simlar circunstances.

The second was that the Secretary -- the Court,
excuse nme, found that the Secretary using handl er
opposition to the proposal to exclude it was
I nappropriate. In fact, the Court called it "disturbing"
that the Secretary "took the action solely or in part
because of the opposition to the National Farners
Organi zation of m |k handl ers, the antagonist of the
producers on issues of this kind."

The Court also said, "The sentinents of the
handl ers are not rel evant when engagi ng support for a
proposal to change a m |k order since they have no say in
the order's approval."

Your Honor, these don't apply to the MIKk
| nnovati on G oup.

Secondly, | have already nentioned the hearing
tinmelines and how they turned out to be inportant, so this
is how so

The National Farners Organization case is from
1988. That is a full 20 years before the

Congressi onal | y-mandat ed deadl i nes were i nposed on the
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USDA t hrough the 2008 Farm Bi |l | .

So at the time of the National Farmers
Organi zati on case, the USDA had no set deadline for which
to concern itself wth.

Now t he Secretary or the Adm nistrator are
acquired to plan for a hearing that takes place within
120 days of a notice -- of a notice providing an Action
Pl an, along with several other deadlines post-hearing.

There is sinply no way that in a hearing of this
type, of this magnitude, the USDA coul d have successfully
navigated all of the topics raised in the 40 subm ssi ons
that they received, done so within the
Congressional l y-mandated tineline, while al so giving
appropriate consideration to each proposal.

So the Secretary made the decision to limt the
hearing to conply with Congress's nandate and cl ear intent
to have a speedi er and, hopefully, nore efficient process.

And that's all that the USDA has done here,
condensed the hearing to a manageabl e concept in order to
conply with the statutory deadlines. And that concept was
tolimt the hearing to pricing fornula, which was the
| argest unifying concept that could be heard in the tine
al | otted.

And even with the 19 excl uded proposals, we are
still here, very uncertain about whether the USDA is going
to be able to conpletely conply with those deadli nes.

Now, the M Ik Innovation G oup was encouraged in

the July 24th letter to submt their proposals for
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consideration for a separate procedure. It still has that

opti on.

But in the neantinme, we ask that your Honor,
pursuant to 7 CFR 900.7, find the objections neritless and
deny themin full. Thank you.

THE COURT: Soneone el se want to speak?

Yes.

M5. McMURTRAY: Good afternoon, your Honor.
Mchelle McMurtray with the Ofice of the General Counsel,
Departnent of Agriculture. So I'll be handling the
objection for National All-Jersey.

On Cctober 23rd -- on August 23rd, 2023, Nationa
Al'l -Jersey filed an objection to the Secretary of
Agriculture's decision to exclude two proposals it
submtted for consideration at this hearing. It is the
position of the USDA that this objection is wthout nerit.

On June 1st, 2023, USDA rel eased an Action Pl an
and request for additional proposals. The request for
addi ti onal proposals, signed by AMS Deputy Adm ni strator
Dana Coal e, noted that proposals nust be received by
Wednesday, June 14th, 2023, at 5:00 p.m Eastern Tine.

In this docunent, USDA specifically asked for
proposal s that woul d anend the current pricing provisions
applicable to all Federal Orders and that all proposals
nmust be received by that date.

An Action Plan was issued on the sane day as the
request for those proposals and indicated that USDA was

nmerely considering initiating a rul enaki ng proceedi ng,
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and, again, reinforced the tineline outlined in the
request for proposals. Again, that tineline is that
proposal s woul d be due June 14th, 2023; there would be a
pre-hearing information session on June 16th, 2023; and
the petitioners would be able to submt nodified proposals
by Tuesday, June 20t h.

National All-Jersey submitted its three proposals
and nodifications thereto on each of those respective
dat es.

On July 24th, 2023, the hearing notice was
published in the Federal Register, and that sane day, USDA
sent a letter to National All-Jersey, which indicated that
USDA woul d hear evi dence and testinony on Proposal 1,
which to recap is the -- would anend the m |k conponent
factors for --

(Court Reporter clarification.)

M5. McMURTRAY: -- for Cass IIl and IV skimmlk
price formulas across all orders. But USDA did indicate
to NAJ that they woul d be excluding Proposals 2 and 3
because those proposals asked for changes to specific
mar ket i ng orders.

USDA's letter, very simlar to M. HIl's point
earlier, encouraged NAJ to participate in the hearings,
and notified NAJ that they could offer Proposals 2 and 3
for consideration in a separate rul emaki ng proceedi ng.

Per that June 20th subm ssion, NAJ's Proposal 2
sought to establish Cass IIl, Il, and IV paynent

requirements in Federal M|k Marketing Orders 5, 6, 7, and
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131, based on nmultiple conponent pricing.

Throughout NAJ's expl anation and justification for
their proposal, it was clear that Proposal 2 only sought
to amend the four orders without nultiple conponent
pricing.

NAJ's Proposal 3 works in tandemw th Proposal 2,
and operates on the prem se that you would | ook to the
price conponents on manufacturing mlk in the four
fat/skimorders --

(Court Reporter clarification.)

M5. McMURTRAY: So NAJ's Proposal 3 works in
tandem wi th Proposal 2 and operates on the prem se that
you woul d | ook to the price conponents in manufacturing
mlk in the four fat/skimorders, and then that would al so
price Class | mlk nationally, |ikew se based on
conponent s.

But since those fat/skimorders would need to nake
that decision on their own, in their own hearing, it's not
appropriate at this tine to consider Class | conponent
pricing.

So the first thing I'll note after that summary is
t hat USDA did not consider responses or proposals received
after the June 20th deadline.

In a letter dated July 13th, 2023, which was
23 days after the June 20th deadline for petitioners to
submt nodified proposals, NAJ responded to a letter from
anot her proponent, and that indicated that their plan al

al ong was to present nultiple conponent pricing |anguage
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that would anmend 7 CFR, Part 1000, which is applicable to
all orders, rather than just the four specific orders.

However, NAJ did not submt proposed |anguage or
reference anending all orders in Part 1000. The Secretary
did not consider or respond to NAJ's or any other
petitioner's letter that was received after that deadli ne.

Qur second point is that the Secretary of
Agriculture has the authority to determ ne the scope of
t his heari ng.

| think all parties have noted in various
argunents that the Secretary does have that authority to
set the scope of a rul emaki ng hearing, and that courts
will generally not intervene unless that determ nation has
been shown to be arbitrary and capricious.

The decision to exclude NAJ's Proposal 2 was not
arbitrary and capricious because NAJ's Proposal 2 called
for amendnents to Oders 5, 6, 7, and 131, and not for the
anmendnment of Part 1000, which, again, is applicable to all
orders. Page 13 of NAJ's June 20th proposal explicitly
states that they only seek to anend those four orders.

Agai n, Proposal 3 works in tandemw th Proposal 2,
which is why it is not being considered at this hearing,
because it would require that those four orders be updated
prior to being able to update Part 1000.

Additionally, the regulations do not require that
the Secretary accept all proposals to anend Marketing
Orders, and that is 7 CFR 900.3, Subsection A. And that

allows the Secretary to deny applications to anmend
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Marketing Orders if the proposal does not effectuate the
decl ared policy of the Act, or for other proper reasons
that a hearing should not be held.

As M. H Il noted, in the instant case, the
Secretary determ ned that the scope of the hearing would
be limted to anmendnents to the pricing formulas in
Part 1000. Both of NAJ's proposals sought to first amend
four additional individual orders, which, again, is
out si de the scope of this hearing.

And then, again, as M. H Il noted, that due to
the tight deadlines dictated by the Act and regul ati ons,
the Secretary was well within his authority to limt the
scope of a national hearing to petitions that anended the
uniformpricing fornmulas only and were national in scope.

Qur last point is that USDA did inform NAJ of the
reasons that Proposals 2 and 3 would not be heard.

In the July 24th, 2023, letter to NAJ, USDA
explicitly informed NAJ that the Secretary has detern ned
the hearing will be limted in scope to anmendnents
directly inpacting the uniformpricing fornulas of all
FMMOs. Those regul ations do not require that the USDA
provide the petitioner wiwth anything nore than a brief
statenment of the grounds for the denial, which the USDA
di d.

And so for these reasons, we request that NAJ's
obj ection be overrul ed.

THE COURT: (kay.

Counsel ?
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MR. PROMNT: Good afternoon, your Honor. Bradley

Prowant on behalf of National M|k Producers Federation.

W submitted a brief in advance of today, and hopefully

your Honor has a copy of that. | did set it up there.
THE COURT: | did. Do we want to mark that as an
exhibit for identification or anything? | nean, it is not

an evidentiary docunent, and neither was M G s exhibit.

MR. PROMNT: Right. | think it's appropriate,
just based on how we handl ed the objections.

THE COURT: Yeah, | think so.

W' Il mark Exhibit NVPF 96, Exhibit 107 for
identification.

(Thereafter, Exhibit Nunmber 107 was narked

for identification.)

THE COURT: You may proceed.

MR. PROMANT:  Your Honor, National MIk joins in
the comments of the USDA just nade a nonent ago on both of

t he objections, and what we have to say here and what we

said in our brief sort of ties the two together.

What obj ectors seek in this hearing anmendnent -

excuse nme -- what's inportant to focus on is what the
objectors seek -- and I'll refer to MG and Nati onal
Al'l -Jersey as the objectors, collectively -- is to anend

the notice of hearing in hearing.

And there are two problens with that.

First of all, USDA has the exclusive authority to

set the scope of the hearing, and they do that in the

notice of hearing; and two, there is neither precedent nor
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authority for amending a notice of hearing to add
proposals in a hearing.

Now, at the start of this hearing, your Honor
noted that the scope of this hearing is confined to the
notice of hearing as issued by AMS on July 24th, 2023.
Quite so. The statutory framework of both the AMAA and
t he Associ ated Regul ati ons pronul gated by the Secretary
establishing the procedure for anendi ng Federal Mk
Mar keting Orders does not operate as the objectors would
presuppose.

Under the AMAA, the Secretary has exclusive
authority to initiate rul emaki ng and has del egated a
procedure, as required by Congress, to the Adm nistrator
of AMSB to accept proposals for anendnents to the Federal
M I k Marketing O ders.

However, in either case, how ever rulemaking is
initiated, the scope of the hearing is set with the notice
of hearing.

Now, M. Hi Il went through in detail, and our
brief does as well, the problens that the objectors
have -- have to overcone by presupposing that sone ot her
docunent, other than the notice of hearing, set the scope.

In this case, MGintimates that it was sonehow
the Action Plan or the invitation for additional proposals
t hat sonehow set the scope of hearing. But MG has cited
no authority to that effect, and it is unclear how they
overcone the plain | anguage of 7 CFR 900. 4.

Now, National All-Jersey's argunent is a little
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different, but it essentially says that because AMS did
not respond to a letter they sent, that sonehow t he
decision to set the scope of the hearing is arbitrary and
capri ci ous.

But in either case, objectors cite no authority
outside of the National Farners case that M. Hill
di scussed, and their proposals that they seek to add at
this late juncture should not be included.

The reasons articul ated by the objectors do not
denonstrate that the USDA acted in an arbitrary and
capri ci ous nmanner.

And to take it one step further fromwhat M. H |l
said, with regard to the National Farners case that
obj ectors al nost exclusively rely upon, in that case the
Court said that there was an identical proposal that was
i ncl uded, and then the proposal of plaintiff was excl uded,
in addition to the other reasons that M. H |l noted, such
as overrelying on one particular sector of the industry.

Now, in this case, the USDA consi dered 40
proposals fromindustry stakehol ders, and 21 were included
in this hearing, plus an additional one fromAMS. In
excluding half of the proposals submtted, AVMS defined a
cl ear scope that was consistent and not arbitrary: The
proposals to anmend the pricing fornulas in the 11 federa
Federal M|k Marketing Orders.

In order for a decision to be found arbitrary and
capricious, a reviewng court will nerely consider whether

t he agency deci si on was based on a consi deration of
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rel evant factors and whether there has been a clear error
in judgnent.

Now, the consideration of relevant factors were
articulated by M. HIl, but clearly there was a need to
find a uniformway to review the proposals that were
submtted. And the ones that were selected were those
that affected the uniformpricing fornulas as found at
7 CFR, Sections 1000.50 through 52.

And thus, the objectors' proposals, as found in
their objections, fall clearly outside of the scope of
this notice of hearing.

But there's a bigger problemafoot, and it's the
one | alluded to as the second problem \Wile we
understand there may be sone anecdotal precedent to nodify
proposals in hearing, the objectors have cited no
authority that proposals can be added -- that is, a notice
of hearing can be anended -- in hearing. And
unfortunately, and respectfully, 7 CFR, Section 906B, does
not grant your Honor the authority to add proposals and
amend the notice hearing.

Thus, the scope of the hearing is the Departnent's
to make, and the Departnent's al one, and the objectors
cite no authority that your Honor can, in effect, amend
the hearing notice at this time. And there's no
precedent, including the National Farnmers case, to suggest
ot herw se.

Thus, the only thing to do at this point is what

t he regul ati ons pronul gated by the Secretary dictate, and
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that's at 7 CFR 900.8. Evidence shall then be received
with respect to the nmatters specified in the notice of
hearing in such an order as the Judge shall announce.

And so it's with that, your Honor, as well as
argunents in our brief, and those provi ded by USDA, that
we ask that you overrule the objections of MG and
National All-Jersey. Thank you.

THE COURT: Counsel for MG like to speak?

Al'l -Jersey, whatever

Yes. I'msorry if I'"'mgetting this wong.
Wel cone to the lectern

| guess |I'm honored that y'all think | could
handle this wi thout any witten papers.

Well, let ne ask, at this juncture, is it possible
that AMS coul d get ne, you know, their argunents in
witing? | nean, obviously, they were reading from
sonet hi ng.

And it -- maybe we can wait just to the end, but
l"minterested to know what you would have in mnd, ny --
what formyou would want ny ruling to take, like a witten
order or sonething read into the record, or just, "Hey,

you win, you lose, take it to the Court."

You know, | want to -- you know, | want to do
sone -- I'mjoking alittle bit -- but I want whatever we
do to be, you know, defensible on the next level. So that

was a poor exam nation because it's a nultipart question.
So any -- any -- well, we can let others talk,

too. But at the end of this I'mgoing to want to have
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sone parties to tell ne what they think | -- what formit
shoul d be, and we'll see whether we need sonething nore in
witing for ne to deal with

The floor is yours, Counsel.

MR. M LTNER  Thank you for wel com ng ne back to
the | ectern, your Honor.

|f you don't mnd, | would be happy to give you ny
t houghts on your |ast set of questions based on previous
Federal Order hearings that | have participated in. And
that is, that a ruling on an issue like this is nost often
not acconpanied by a witten ruling, but by a ruling from
the presiding ALJ, on the record, during the course of the
hearing, or at the conclusion of the hearing, depending on
what that ruling m ght be, and usually that has been
sufficient, for at |east the participants in the hearing.
And of course, others may have different views on that,
but that has been ny experience dealing with Federal O der
heari ngs.

THE COURT: Citing cases and CFR sections and all

or just --
MR MLTNER |'msorry.
THE COURT: Please. Go ahead.
MR MLTNER [I'll have sone citations here, and

|'d be happy to provide a witten summary for your Honor.
Unfortunately, ny scrawl ings probably are not enough ri ght
now to hand to you

But Select MIk supports the request fromMG to

consider its proposals regarding ESL shrink and a parti al
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exenption for certified organic ml k.

By endorsing their request for consideration, |
want to be clear that Select is not endorsing the adoption
of those proposals, but we do believe that they nerit the
consideration of the Secretary as they are inportant
i ssues and they fit within the scope of this hearing.

And, quite frankly, absent their consideration here, we're
going to have duplicated efforts should they be presented
to the Secretary again for consideration in a separate
heari ng.

As you wll hear from Select's w tnesses on our
proposal s, our philosophy is that all of the elenents of
the pricing formulas in the attendant regul ations need to
be considered in order to ensure the accuracy of the
formulas and their fit with the industry as it exists
t oday.

We al so agree with M G that your Honor has the
ability to decide this issue as to the scope of the
heari ng.

And there are two proceedings in particular that |
woul d call your Honor's attention to. The first is from
2000, the hearing on these very Cass IIl and IV fornul as.
And in that hearing, Dr. Barbano -- who, | don't know,
he's been referenced six tinmes in five days in the hearing
fromthat proceeding, and he's not here -- but in that
hearing, Dr. Barbano tried to introduce testinony about
establishing a separate Class IIl butterfat price, an

i ssue which was not noticed by the Secretary, and there
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were objections to his presentation of that evidence.

The presiding ALJ at that tinme asked for opinions
of the participants, as well as the representati ves and
the Secretary from AMS, and concl uded that that was
outside of the scope of the hearing notice and that they
woul d not entertain it.

But the very fact that that issue was presented to
the Admi nistrative Law Judge indicates that it is within
your Honor's powers to determ ne the appropriateness of
testimony and the issues to be considered at this hearing.

The citation -- well, let ne go alittle bit
further.

After his testinony was nore or |ess excluded, the
Secretary issued a final decision that, in fact, included
a separate Class |Il butterfat price. And in a rare show
of unity, everybody in this room organizationally-w se,
went to seek an injunction fromthe District Court in D.C

And so because the issue was excluded fromthe
hearing by the presiding ALJ, and then the Departnent then
i npl emented a decision on that very issue, that resulted
in injunction against that rule. And the citation there
is 304 F.Supp. 2d 45, District of Colunbia D strict 2004.

THE COURT: Well, it's alittle different here,
isn't it? Were the Secretary, the Adm nistrative said,
“"No, this isn't an issue in the case.” |It's one thing to
say sonething that's presented to the Admnistrative Law
Judge that says, "W think this ought to be considered.™

| assunme the argunent is nade, this is within the scope,
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this is okay. | don't know what the regs were at the tine
or whatever. This is within the scope of the hearing, and
we want to present it or whatever. And it's sort of a
case of first inpression as far as that case goes.

And rat her than here where we've got soneone
saying, "No, that's not a part of the case.”" And then |I'm
supposed to overturn the entity that established the
pr oceedi ng.

Am | getting sonething wong?

MR MLTNER Well, | think there is -- there is a
bit of a distinction there. And there's another case that
followed that that | would -- | would point out, and that
resulted in an appeal to the Seventh G rcuit. The case is
Alto Dairy vs. Veneman. The citation is 336 F.3d 560,
2003, Seventh Crcuit. And M. Vetne and | were both
i nvolved in that case.

In that case, the hearing notice involved mlk
orders that involved a separate issue about pool
qualification and -- and issues that really aren't at
i ssue in our proceeding here.

One particular entity, having read the hearing
notice, decided that they were not going to participate in
the hearing. And during the course of that hearing, there
were nodifications to the proposal s made.

In particular, one of the solutions to the issue
i nvol ved sonet hing cal l ed paper pooling. And it's not
worth getting into, although | do have to cite this,

because Judge Posner wote the decision, and he descri bes
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what the hearing notice says, and then he says, "Though
this is gobbl edygook to an outsider, insiders such as the
plaintiffs would realize the focus of the proceedi ng would
be on their eligibility to be pooled.” | think it is
great that we got gobbl edygook in an opinion about that.

But the issue is that pooling was placed on the
table. Proposals on how to address pooling were noti ced.
Duri ng the hearing, another solution, another aspect of it
was consi dered, and ended up being adopted by the
Departnent as a nodification, and inplenented. And under
the logical outgrowth doctrine, it was upheld. So held by
the Seventh Circuit.

And nodifications to proposals, although it was
referred to | think as anecdotal ly, and, you know, Alto
may be the closest thing | have as far as a decision that
descri bes a proposal nodification.

But 1| would say it is the exception rather than
the rule that a hearing not have a nodification, that
during the course of a hearing people realize that perhaps
what they had proposed is not exactly the perfect answer,
or there's another option to be considered, so they wll
offer a nodification to a proposal. And nost often those
are -- those are accepted w thout an objection.

Again, | wll acknow edge that that is not the
case exactly on point here where the Secretary has al ready
received -- has already received a request and -- and it
was not noti ced.

| do want to touch on a couple other things here
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because tineliness --

THE COURT: Let me just ask. | nean, is it your
contention that MG and National All-Jersey proposals are
al ternative approaches to solve the sane problem | guess
was a way of saying that this was a substitute for sone --
or it would be a nodification of a proposal that is before
us under the notice of hearing?

MR MLTNER Well, if you look at the notice of
hearing here at the end, where it -- it puts the world on
notice as to what's at issue here, after describing all of
the proposals it says, "the list of subjects that are
under consideration,” and it cites the entirety of
Part 1000.

Now, maybe that's a little bit broad. However, in
the summary of the hearing notice, it says, "A nationa
public hearing" -- a national public hearing -- "is being
held to consi der and take evidence on proposals to anend
the pricing formulas in the 11 Federal M1k Marketing
Orders." So that's a very broad area. And so -- and so,
yes, | would say that those two proposals, in particular,
are relevant to the topics that have been noticed.

USDA has said that at |east one of the reasons why
t hose proposals weren't included is because of the 120-day
restriction on concluding this hearing.

And | would |ike to give another citation to a
treatise, Professor Jeff Lubbers' Cuide to Federal Agency
Rul emaki ng, at page 357. And in there Professor Lubbers

is talking specifically about statutory deadlines on
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rul emaking. And he wites: "An agency should therefore
be keenly aware of the inportance of pronpt conpletion of
rul emaki ng, both for good nanagenent and in view of |egal
constraints inposed on agencies."

And he continues to describe sone del ays, and then
says, "Were the enabling statute inposes atine |imt on
agency action" -- as we have here -- "the agency should
obviously strive to neet the Congressional deadline.”

And in his footnote, citing Newton County Wldlife
Associ ation versus U S. Forest Service, 113 F.3d 110,
Eighth Crcuit, 1997, the footnote reads: "However, if
t he agency m sses the statutory deadline, it does not void
a subsequent rule unless the statute so provides."

And so whil e the deadlines inposed on the rules of
practice in Federal Oder hearings should be adhered to,
and the agency should strive to achieve them building a
conpl ete record and addressing all of the issues that need
to be addressed are of paranount inportance, and this
proceeding is not at risk of being voided if we happen to
m ss that deadline.

And finally, | realize | have taken sone tine
here, and it's not ny notion, but it is inportant to ny
client.

W do depart with MG on their enphatic and
zeal ous advocacy over their positions. | do not believe
that the denial of those petitions rises to the |evel of
being arbitrary and capricious. And M. English and | and

his clients, we will disagree on that point. | also
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di sagree about whether 7 CFR 900.3 reaches quite as far as
their brief suggests.

And finally, as with respect to the NAJ
objections, while nmy client has an interest in those
proposals, we do agree that that particular issue is best
reserved for regional hearings rather than a nationa
heari ng.

And with that, unless your Honor has questions, |
will step away fromthe | ectern.

THE COURT: That's fine for now. Thank you.

MR. MLTNER  Thank you.

MR. ENGLI SH:  Your Honor, ny nanme is Chip English
fromthe M1k Innovation G oup.

| want to thank everybody for their thoughtful
di scussi on about what | think are very inportant issues.
And | do want to note that what we asked for is for the
Secretary to anend the notice of hearing and for your
Honor, | think, under Section 3, but nost inportantly
under Section 6, to rule that he should do so.

| think a witten ruling would be preferable, but
| also think that for everybody speed is inportant, and
therefore a witten ruling may be an issue. Because if
your Honor were to decide that one or nore of these
proposal s shoul d be consi dered, obviously everybody has to
pr epar e.

| also want to agree with M. MIltner that the
statutory deadline, you know, is what it is. Anybody who

m ght have been involved theoretically back at that tine
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in that statute being drafted nay regret so, but the

reality is, as M. MIltner says in the footnote he cited,
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there isn't what we in Washi ngton DC parl ance call a
hammer. There's no loss of funding. There's no

invalidity of the rule. Nothing happens. GCkay, maybe,

Congressi onal hearing, and sonebody w il say, "Wy didn't

you do it faster?" But there's nothing that happens.
So |l really beg to differ with M. H |l on any
argunent that, you know, being done by Septenber 29th --

ot her than, of course, whether we're still operating as a

governnent -- has any relevance to whether or not any
proposal s shoul d be consi der ed.
| also want to point out -- and M. Hill, you

know, brought this up -- that we do have anot her

simlarity with the NFO case. M. H |l nentioned that in

t hat case, handl ers who opposed the very proposal s that
NFO want ed to have had di scussed the Departnent not
consi dering them

So, interestingly, in this case, for whatever

reason, you know, USDA says it wasn't going to consider a

letter from National All-Jersey that they said was | ate,
but on June 30th of 2023, National M|k Producers

Federation submtted a letter to USDA and identified a

nunber of proposals that it said were outside the scope of

the Departnent's request, neaning really National MIKk
Producers' agenda.

And so the question is, who gets to set the
agenda? National M1k Producers Federation or USDA and
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I ndustry. | note that every single one of -- and by the
way, this is on the website -- for additional proposals, |
know it was an additional subm ssion dated June 30t h,
2023, from National MIlk -- that every single one of the
proposals National M|k opposed, conveniently was not
included in the notice of hearing.

And as | nentioned the risk of any 15A or 15B,
that will certainly be, if we got that far, part of any
litigation.

Your Honor, we do think you have the authority
under Part 9006(b), power to rule on notions and requests,
to admt or exclude evidence and to hear oral argunents on
facts or | aw

And on 7(a) says, "The ALJ shall rule on any
notions, except he can certify to the Secretary any
deci sion on a notion."

And, today, what's -- you know, we don't have al
the testinony yet on conposition, but we have had, you
know, five days of testinony or four days of testinony
conposition. And | want to note that |Issue 1 highlights
why this issue of an inclusive hearing notice is so
critical.

Wiile we as Class | representatives dispute that
Class | handlers generally achi eve any, quote, value, end
gquote, fromprotein, other solids, and solids nonfat, once
an 8.25 total is achieved pursuant to the FDA standard of
identity, extended shelf life plants, in particular, based

upon our shrink proposal -- which, by the way, again,
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Sel ect M|k Producers has opened the door to shrink. So
that's |i ke the NFO, we have a proposal about shrink on
one side; we don't get to tal k about shrink on anot her

si de.

ESL plants, in particular, are not able to bottle

t hose al |l eged conponents, whatever they turn out to be.
Simlarly, the so-called extra value to organic mlk,
whi ch pays a non-classified price above Federal Order
Class I, wll sinply be paying for that so-called val ue
into the pool with no correspondi ng benefit to organic
dairy farnmers. And that is just with Issue 1

W haven't gotten to issues -- the rest of the
i ssues. That problemis just going to grow as this
hearing conti nues.

And we even heard yesterday fromthe accounting

2023

firm Frazer accounting firm when asked about organic and

A2 and pasture-fed mlk, he specifically testified that

they are different business nodels, with a different cost

structure. And yet, we hear about cost production, and we

hear about all of this -- the fact of the matter is that
testi nony, too, supports the need to hear and consi der
what was known as M G 6.

Your Honor, it is sinply past tine that this

program and i ndustry rethought its relationship to Cl ass |

as being the set of handlers that could be continually and

ever nore charged nore for mlk as the category conti nues

to fail.

We can test the idea before we hear from an
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expert, that we have told is com ng, about elasticity, or
inelasticity. Because even if renotely true, so what?
That is not the statutory standard, which is to bring
forth an adequate supply of mlk for fluid use and avoid
di sorderly marketing.

Overchargi ng consuners for mlk just because old
studi es suggests that it's possible is not in the public
interest, which by the way, is part of the statutory
requirement.

Denyi ng our objection only makes things worse, not
better, and nore disorder, not |ess, as pool draws
i ncreasingly shrink because of lost Class | utilization,
nore mlk going into Class |V and exported, which we have
al ready heard about, all of which happens far faster than
dairy farnmers can demand increases in the Class | price.

Qur objection is well taken, you have the power to
rule on it, and we ask that you do so. And if you are to
turn us down, tell us, those issues are out. As M. Hil
said, does that really nmean that what we need to do is go
submt another petition? Because we have one ready.

THE COURT: Yes, | nean, what is the -- there's a
ot in this, obviously. You do allege -- you do a fair or
ot her, that these are connected issues. But what's the
bi g downsi de other than delay of bringing it up at a
separ at e hearing?

MR, ENGLISH: Well, your Honor, | guess the first
downside is that in 2015 we, for the Dairy Institute of

California, right, in the California proceeding, raised
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t he i ssue of ESL shri nk.

THE COURT:  Uh- huh.

MR ENGLI SH: And USDA said, oh, this is an
interesting idea, but it needs to be considered at
nati onal heari ng.

Al right. Here we are in 2023 at a nationa
hearing, and USDA, eight years |ater, says, no, we're not
going to hear it.

| -- you know, | don't bet that there's going to
be anot her national hearing anytine soon because of the
way the system works. And so the idea that, "Ckay, just
wait for another day, M. English,"” is basically denying
our clients that day. That's what it is. It is telling
us, never mnd, congratul ations, you are the third-class
citizens, and you don't get to get heard.

And that is also the case because in 2015 the
organi ¢ industry submtted a proposal that eventually got
wi t hdrawn because it never got past USDA sending us a
| etter every 30 days saying, we're thinking about it.

So the answer is, we may never get that heari ng.
And the past is prologue. W didn't get that hearing.
We're here today. W have the chance. It is tine. Thank
you.

THE COURT: Well, unless you tell nme that USDA
said that now s not the tinme to bring this up, we should
bring it up at a national hearing, you arrive at a
nati onal hearing, and they say, you can't bring it up

here. So that's -- | nmean, the test is arbitrary and
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capricious, and I'mnot sure it is.

|s that the test of -- by the way, |let ne ask you,
what test should | apply to whether the Secretary is -- is
it Secretary or Admi nistrator that nmakes the -- that's --

MR ENGLISH It's technically the Secretary, your
Honor. | nean, the Admnistrator will make a
recomendation, but | think it's -- it is you that is
being the Secretary. There is a conplicated set of
statutory provisions about del egation, but the bottomline
is, the Secretary is making this decision.

THE COURT: Yeah.

MR, ENGLI SH: And -- okay. Yes, the tests --

THE COURT: So what's the standard? The Secretary

said, "Hey, you are out," under -- or soneone under
del egated authority. And | don't think you expect ne
to determ ne whether there's been an unconstitutional
del egation of authority.

MR. ENGLISH: And I'm not going there, your Honor.

We have actually argued that in a case. | nean, | have
been on the other side. | have been perfectly fine with
the delegation. | have zero problemw th that.

THE COURT: So if the Secretary says we're not
going to take this up in the hearing, it's not -- well --
and are you arguing -- you are arguing that these
proposals fit within the pricing fornula description, that
this is part of the pricing fornmula?

MR ENGLISH Well, | think our argunents are

twofold. And first let nme answer the question: Yes, |

TALTY COURT REPORTERS, INC. 1253
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

agree the standard is arbitrary and capri ci ous.

THE COURT: Ckay.

MR ENGLISH | -- | amnot going to undercut one
of ny arguments by highlighting the other, but
nonet hel ess, the problemis that the Secretary calls it
pricing provisions, but in so doing, the Secretary
adopt -- not adopt, I'msorry, that's not at all -- in the
hearing notice the Secretary said, we're going to consider
the question of farmto-plant shrink when it conmes to
yield factors in the Cass IlIl and IV formul as.

We asked the Secretary to consider the question of
farmto-plant shrink and, ultimately in the plant, for
extended shelf life products. Shrink is shrink. Just
because it's not in Section 50, it applies to the pricing
provi sions, because it tells the clients, the processors
of ESL, how much of their mlk is priced as Cass | versus
the lowest class. | think that is the clear exanple
wi t hout undercutting nmy organic mlk argunent.

But the fact of the matter is that to open the
door on one piece of shrink and say, but your shrink can't
be heard, is nore than incongruous. | do think that's
arbitrary and capri cious.

THE COURT: Thank you, M. English.

MR. ENGLI SH: Thank you, your Honor.

THE COURT: | guess one thing | would ask, is
there a way of getting the transcript of this? That is
another thing, that I can work with that. | don't know if

it is $100 a page or what. | nean, this is a lot for ne
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to take in orally.
And | amstill not sure about when | have to --
when you all really need a ruling on this. O what

happens if | rule against the adm ssion of the evidence.

| guess | would raise that now, too, and sonebody

can talk to ne about it or not. | nean, | assune that
there's sort of a -- an offer of proof here of papers

that these parties have submitted that were rejected.

MR, VETNE: May | address your Honor's question?

THE COURT: Yes, you may. | have an advocate

standing at the lectern. | don't think we should keep you

wai ti ng.
MR. VETNE: John Vetne representing National
Al'l -Jersey.

As to the last comment concerning offer of proof,
National All-Jersey, as well as the MIKk Innovation G oup,

presented proposals, detailed the basis for the proposals

and the request for hearing, detailed the problens and
identified the solution.

The proposals submtted with supporting data is,

in a nutshell, for each proposal an offer of proof of what

woul d be presented at the hearing. It certainly was that

way for National All-Jersey.

But et ne speak in particular to the National

Al'l -Jersey proposal and its relationship to this hearing.

Your Honor asked a question earlier on about

whet her any of the proposal would present an alternative

proposal to address the problemidentified. And that is
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preci sely what NAJ Proposal 2 would do.

The problem would be -- we have been here a few
days, and so we can pretty nuch identify the problem
There are two problens, primary problens. One problem
identified is that the current skimfornmula results in
handl ers in the fat/skimmarket not to pay enough for
Class Il, Ill, and IV mlKk.

There's been repeated reference to under paynent
for the value of such mlk by reference to its
conposition. The fornmula assunes there's | ess conponent
in that mlKk.

So Proposal 1 and Proposal 2 would change the

formula so that those handlers would pay nore. Wo are

affect Cass IIl, Ill, and IV paynents. Al of the

regi onal sol ution.

an alternative and | ess burdensone solution to the
identified problem

Now, there were two aspects of the NAJ proposal.

produce Class IIl, Ill, and IV products to pay a price
based on the val ue of the conponents they receive.

The ot her aspect of the NAJ proposal, which has

W tnesses said, it's immterial in the MCP narkets; it is

a regional problem for which Proposal 1 and 2 provide a

One is torequire all handlers that receive mlk used to

been used, | think, by many to m sl ead and confuse, is to

t hose handl ers? Those are handlers in the three Sout heast

orders and Arizona. That's the only place that this would

NAJ Proposal 2 in its request for hearing provided

r TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900

1256



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

have producers paid in the redistribution of revenue on
the basis of their proposal. As M. Brown explained and
ot her witnesses have expl ai ned, those are two separate

I ssues.

| think -- | think what M. MIltner was talking
about when he said he preferred to have it done regionally
is that he preferred to have producers decide in
i ndi vi dual mar kets whether they want to receive a
redi stribution of revenue.

And that may be, but it doesn't address what |
believe is arbitrary in excluding a proposal for the
paynment of -- for Cass IIl, Ill, and IVin the way -- in
the way National All-Jersey proposal would have it paid on
t he basis of conponent val ue, product price val ue.

What the letter fromthe Departnent to -- to NAJ
said is Proposal 2 seeks a regional, not a national,
pricing change. "For purposes of this hearing, Proposal 1
and 2 seek a regional, not a national, pricing change for
how Class IIl, Ill, and IV is priced. They have no inpact
on the MCP markets. As this change does not seek to anmend
uni form FMMO pricing fornulas, the proposal is not within
the scope of this hearing and will be not heard at this
time." That is what the letter to NAJ said.

Now, what that says is this hearing is nore -- is
not really interested in addressing the marketing problem
or the pricing problem but that that this hearing is
limted to solutions that can be found in Part 1000.

And that response suggests a gross | ack of
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I magi nati on, because the solution can be found by anendi ng
the four individual orders as to their class prices, or
sinply as the -- as the hearing notice would do for
certain Class | prices, elimnate -- elimnate individua
order provisions for howmlk is priced in Cass I, |11
and IV, and anmend Part 1000 to nmake it uniformto

ever ybody.

There is another regional issue that is accepted
for hearing, and that is the surcharge in the Southeast on
Cass | mlk. That is in separate order provisions. That
was accepted in the notice of hearing.

And the solution is, nake it uniformin Part 1000.
That can be done for Class Il, Ill, and IV. That is what
NAJ proposed.

M. MIltner stole sone of ny thunder here because
he and | were both involved in Alto, and | was counsel
representing the plaintiff in that case. And, in fact,
that case did apply -- did apply the notion of | ogical
outgrow h. And there's another case, Cean Ar Counci
versus Pruitt, 862 F.3d 1

Basically, had we cone to this hearing and
identified the problemin the four fat/skimmarkets, the
Sout heast markets, and Arizona, had that just been clear
in the hearing notice, we're going to do sonmething to fix
that problem | believe there woul d be no question about
whet her a | esser included solution is part of the notice,
such as proposed by anmendnents to the Class II, IIl, and

|V price proposed by National All-Jersey.
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The problemis by virtue of the letter sent by
USDA, USDA has prejudged the proprietary of a | ogical
outgrowth. It has tied its own hands in the sol ution of
t he marketing problemthat brings us all here and has been
identified in three days of testinony.

The rul es of practice, your Honor, in 7 CFR
Part 900.7, which | thought woul d have been nentioned by
gover nnent counsel, provides your Honor with two options:
Rul e on the objection and the notion, which mght require
reopeni ng the hearing or reissuing the notice by virtue of
the sel f-inposed hand-tying that Dairy Prograns has
ef fected; the Judge may al so under 900.7 certify the
guestion to the Secretary.

Based on prior hearing experience, a ruling on
t hese notions could be made today; it could be nade at the
end of the hearing. In all likelihood, it would -- it may
require a reopening of the hearing or an anended notice of
heari ng, whi ch has been done before by USDA. | think
that's probably the sol ution.

But | woul d suggest whether it's a ruling on the
notion or a certification of the notion, that a copy of
the transcript of today's argunent and the notions be
available to the judge and it be ruled upon later in the
hearing. Thank you very much.

THE COURT: You are suggesting that | wait to --
until | can get a copy of the transcript --

MR. VETNE: |'m suggesting this is too inportant

and too conplex to do today.
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THE COURT: Bless you, sir.

M . Rosenbaum can you tie this up in a pretty
knot for ne?

MR. ROSENBAUM | will do ny best. Steve
Rosenbaum for the International Dairy Foods Associ ation.

Your Honor's already had cited to you | think

on this notion of |ogical outgrowh and alternative

what are going to be ny primary remarks.
And I'm-- what I'm-- | think M. English

articulated his reasons why the M G proposal s shoul d be

t hat he said.

When it cones to the National All-Jersey notion,
the comments I'mgoing to nmake are addressed to Nati onal
Al'l -Jersey Proposal 2. They had three proposals, 1, 2,
and 3, and |I'mtal ki ng about National All-Jersey
Proposal 2, which is the proposal that would extend

mul ti pl e conponent pricing to the four fat/skimorders.

poi nt endorsi ng any proposal, but we are endorsing the
proposition that that proposal be included for
consideration at this hearing as a | ogical outgrowh.
And let nme explain. There really -- this
proposal -- Proposals 1 and 2 -- this gets conplicated
because National All-Jersey Proposal 2 is not --
THE COURT: USDA's Proposal Nunber 2 that ANMS

rel evant case |law on these issues, and | would just focus

Now, | should make clear that IDFA is not at this

proposal to address the problemidentified with respect to

considered, and | don't have anything to add to the things
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noti ced.

MR, ROSENBAUM  -- USDA's Proposal Nunmber 2. So
just to be clear, when |I'mtal ki ng about Nati onal
Al'l -Jersey Proposal 2 in this context, |I'mtalking about
as submtted to the Secretary, which is different than --

THE COURT:  Yes.

MR. ROSENBAUM -- Proposal 2 which actually was
Nati onal All-Jersey Proposal 1.

THE COURT: \Which the Secretary has decided not to
take up under --

MR. ROSENBAUM It took up Proposal -- Nationa
Al l -Jersey Proposal 1 but not National All-Jersey
Proposal 2 or National All-Jersey Proposal 3. And |I'm not
addressing National All-Jersey Proposal 3.

THE COURT: Ckay.

MR. ROSENBAUM |'m only addressi ng National
Al'l -Jersey Proposal 2.

So Proposals 1 and 2 -- I'mnot tal ki ng about the
ones accepted for hearing that are before us, your
Honor -- purport to address a concern that dairy farners

in the four fat/skimorders are under the pricing formnulas

now in effect being paid I ess on a -- being paid under an
assunmed | evel of non-skim-- excuse nme -- nonfat skim
solids that is low -- the assunption is | ower than actual.

That's their conplaint. And so Proposals 1 and 2 woul d

address that in a certain way, and I'll get to that in a
m nut e.
Qur viewis really twofold. First of all, we
TALTY COURT REPORTERS, INC. 1261
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don't -- the Proposals 1 and 2 would raise those
assunptions, and our viewis the -- it would increase
t hose assunptions far in excess of the actual nonfat
solids levels in mlk in those four nonfat -- in those
four -- excuse nme -- fat/skimorders.

So we were agai nst Proposals 1 and 2 because they
go too far in solving the alleged problem of underpaynent
of farnmers in the fat/skimorders for mlk going to
Cass Il, Ill, and IV purposes. That's what the alleged
under paynent is for.

So there is an alternative, a |ogical outgrowh to
t hat proposal, which is the approach taken in the rest of
t he Federal Order system which is to go ahead and pay
farmers for their mlk used for lass IIl -- II, Ill, and
| V purposes, based upon the actual |evels of nonfat solids
in their mlk.

So basically, on that limted level, it's sinply a
guestion of do you go with an estimate, which is what the
governnent -- which is what Proposals 1 and 2 woul d do,
and an estimate which we believe our evidence has already
proven is too high, but I'"'mnot asking that to be resol ved
obvi ously here.

O do you switch to a systemthat has been in
pl ace at |east since 1998 in part of the country and --
1988, excuse ne, not 1998 -- 1988 in part of the country
and in place in -- for 89% of farnmers for the last 20-plus
years, which is, to heck with estimtes, just neasure how

much of these nonfat solids conmponents are in the mlk,

TALTY COURT REPORTERS, INC. 1262
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 29, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

and make ny clients pay for that based upon actual |evels.

So that's the alternative solution, and that's
what National All-Jersey Proposal 2 would do. |'m not
saying, as | say, you know, that maybe they have -- the
| anguage is not precisely what we woul d think was right,
whatever. But in any event -- |'mnot saying that one way
or the other. But conceptually, that's what Nati onal
Al'l -Jersey Proposal 2 would do.

So you woul d solve the problemto our -- you know,
my clients are not adverse to paying the right price for
mlk. W are absolutely adverse to paying nore for mlKk
than it is worth.

So we have said nmany tinmes already in our
testinmony, if this is a problem go to nmultiple conponent
pricing.

But it's not just that, your Honor, is why this is
a logical outgrowh. The problemis that if you fix the
forrmul as, so to speak, in the way that Proposals 1 and 2
do, you don't only affect how nmuch ny clients have to pay
for Class I, IIl, and IV mlk in the four fat/skim
orders, you are increasing material, how much nmy clients
have to pay for mlk going to Cass | fluid drinking mlk
in the whole Federal Order system

And i ndeed, the problemof farnmers in the
Sout heast or in Arizona, which is that's where the four
fat/skimorders are, the problemw th them all egedly being
underpaid is the tail waggi ng the dog here as our

cal cul ations show. | nean, the proposal, if accepted,
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woul d i ncrease the paynents to them that is to say
farmers in the non- -- in the fat/skimorders supplying
mlk for Class Il, Ill, and IV purposes. It would pay
them $33 nmillion nore a year, which to our view is nuch
nore than they are entitled to because their mlk isn't as
good as the national averages, so why use the national

aver ages.

But then it would, in turn, raise prices to

Class -- on Cass | nmilk by $320 mllion -- sorry,

$230 mllion. | said that backwards, $230 million. |
nmean, that's the dog; the tail is the anount of noney --
just in ternms of dollars, I'mtalking about. |'m not

saying in terns of the inportance of Class | versus |1,
11, and I'V. Lord knows, they are all ny clients. But in
ternms of financial inpact, you know, that's where the

rubber crashes through the road, so to speak.

And so, you know, m nd you, |'mnot asking the
Court to resolve -- your Honor to resolve the nerits.
understand -- | have heard from-- we have heard Nati ona

MIlk testify, yeah, the Class | price ought to go up, and
there's reasons A, B, and C for that. That's obviously
sonet hing on the table, and we have presented all the
reasons we think they are wong. That's not for this --
to be resolved in the context of this notion.

What is to be resolved in this notion is it's
National All-Jersey Proposal 2 that provides the |ogical
outgrowth, the alternative proposal, one that would fix

t he purported problem of the paynent going to the farners
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in the four fat/skimorders on Cdass IIl, IIl, and IV mlKk,
and an alternative that does not carry with it the
severely adverse consequences to the price of Cass | in
the entire Federal Order system

So that's why, you know, we think it is
appropriate that that -- you know, that that be consi dered
to be, you know, part of the | ogical outgrow h.

In ternms of timng, and | --

THE COURT: Let nme just ask you there. But aren't
| -- the Secretary has charged nme, an Admi nistrative Law
Judge, with conducting a hearing under particular
gui delines and a particular scope and all that. And, you
know, is it really up to ne to say, "No, you are w ong.
We'll need a different scope here. | can't do it. It is
not fair. You're arbitrary and capricious."

You know, |'mdealing with the Suprene Court
com ng after me because |I'mnot under -- I'mnot in
control of the principal officers, you know, enough.

So howis it that | as an inferior officer who is
supposed to conduct the hearing has to go back and tel
the Secretary, "No, when you set -- when you set the
heari ng, you are wong about that." And what, "I'm not
going to do it"?

MR. ROSENBAUM  Wel |, your Honor, | nean,

M. Vetne has already pointed out the regul ations
explicitly allow you to certify the question to the
Secretary.

THE COURT: Well, that's --
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MR ROSENBAUM So |'mnot -- I'"mnot -- |I'm
not --

THE COURT: | feel like y'all are sort of tenpting
me with that one. You don't want to decide this one?

MR. ROSENBAUM | nean -- | nean, part of ny --
the basis for ny advancing this particul ari zed
di scussion --

THE COURT: Yes.

MR. ROSENBAUM -- is that you have sat here for
the | ast week and heard the inplications and -- and -- of
the proposals that are before us. And so | do think,
actually -- I -- so | don't think you are limted to
certifying the issue, but | also think that you are arned,
frankly, by having sat through the discussion, in a way
that didn't exist prior to this week of testinony. So
that's, you know, | think --

THE COURT: Well, you got ny attention there.

MR. ROSENBAUM So | think that's why there's
sonet hi ng here.

And, you know, we are scheduled to be here for
anot her nonth. | recognize we're all working -- Lord
knows that we're all working hard to neet that, and I
certainly will do nmy best to neet it.

| do not, personally -- | think the testinony that
has cone so far has been a pretty -- it's really been
about this issue to a significant extent, and so | don't
think we're | acking information already on that.

But, you know, if -- if this -- if it were
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formal -- you know, formally nmade clear that this issue is
up for grabs, | think we have plenty of tinme to make that
clear and still have evidence received before

Sept enber 28t h.

THE COURT: | guess | asked this on the first day.
| nean, if we -- well, let me ask -- ask this. If | nmake
aruling that M. Adm nistrator, M. Secretary has, it
seens arbitrary and capricious to ne. |If | rule now,
seens |like it ought be broader scope here. Do we go ahead
on ny say-so, or does the Adm nistrator or Secretary have
to issue sonmething in order to -- they change they m nd or
I ssue a new notice, | guess, as soneone suggested?

MR. ROSENBAUM  Wel |, your Honor, | -- | nean,
think it's -- I think it would be within your power to --
to -- | mean, given the Alto Dairy case -- it is Alto
Dai ry?

THE COURT: Alto, | guess.

MR. ROSENBAUM  You know, | think it would be
within --

THE COURT: A | ogical extension.

MR. ROSENBAUM | would be -- | think it would be
in your power to announce that based upon what you have
heard and the connection between, it seens to you that,
you know, this has becone an alternate -- and | woul d say,
and there's one point | haven't nade yet, but | wll just
make it. | nmean, you know, National M|k has advanced its
proposal s through testinony that, anong ot her things, does

focus upon the conpetitive inbalance -- | think |I'm going
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to use that term |I'mnot sure that's the exact phrase
t hey have used, but | think that's the concept -- the
conpetitive inbal ance between farnmers in the Southeast
orders and farmers in the adjoining border -- in the
adjoining orders. | think they have nade it nore of a

nati onal hearing on -- national issue, if you will, in

2023

that sense. And | think your Honor would be in a position

to say, | think this is a |ogical outgrow h.

And so fromny -- fromny view, | just want, you

know, the parties to be aware that --

(Court Reporter clarification.)

MR. ROSENBAUM | think from-- your Honor would

be able to announce that, fromny view, is that this, from

nmy perspective, qualifies as a | ogical outgrow h.

THE COURT: Well, | asked this the first day. How

long would it take to hear these issues, do you think?
MR. ROSENBAUM To hear that issue, your Honor?

THE COURT: Well, you know, we've got a nunber of

I ssues here.

MR. ROSENBAUM  Frankly, 1 think the testinony
that we've provided already goes directly to this issue.

THE COURT: Ww. Ckay. What keeps you from
briefing the issue --

MR. ROSENBAUM | nean, in the sense that --

nmean, in the sense that we -- | nean, ny -- ny --

M. Brown took the stand yesterday and today and sai d that

if there's a -- that the solution in Proposal 1 and 2 is a

bad idea, here are the reasons it is a bad idea: A, it
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overpays for Cass IIl, Ill, and IV mIlk; and B, it raises
the class price without justification, and if there's a
problem it's -- we already have the solution because it's
been in place for 35 years. So | don't know how nuch nore
we would add, as | say, at this point -- well, I'"Il just

| eave it at that.

THE COURT: Well, can't hold you to that. W
don't know how nmuch nore you woul d have. Ckay.

MR. ROSENBAUM | wouldn't hold nyself to that,
but all I'"'msaying is that | think -- | think one of the
reasons | feel that we could neet the deadline is because
| think we are -- you know, we have said our piece. And |
think National MIlk is going to have sonme nore w tnesses
to go still, but I think they have already explai ned why
they believe that raising the Cass | place is warranted.
| defended that position.

THE COURT: Ckay.

M. HII rises. W're at 4:54. |'mnot --

MR HLL: 1'lIl make this quick.

THE COURT: Well, you know, | don't want to cut
of f the discussion, right? | do think this is sort of a
conplex area, at least it is for nme, which --

MR HLL: So, first of all, I"mhearing a | ot
about the substantive effect of the proposals that have
been excluded, and | don't think that that is the test
here. The test is whether or not we can have people
substitute their judgnment and their discretion for that of

the Secretary. Because once we start doing that, we are
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goi ng down a slippery slope where the Secretary cannot --
can no longer define the terns of the scope of a hearing.

W talked earlier, | think M. MIltner talked
about a treatise, which said that if there's a deadline, a
statutory deadline, as long as the governnent is trying to
nmeet that deadline, it doesn't affect the outcone if we
don't neet the deadline, it wouldn't void the proceeding.

But that's -- again, that's not the question here.
The question here is whether the USDA, at the tine that
they made this decision, was -- was it a reasonable -- a
wel | -reasoned deci sion, because at the tine, the Secretary
had to plan for a hearing to conclude wthin 120 days. He
couldn't plan for a hearing that ends in six nonths. The
statute said in 120 days. That's the plan he nade, and he
did so because of the statutory |anguage. And it was a
wel | -reasoned decision. And that's the reason that this
hearing was limted in the way that it was.

Now, | wholly reject the | ogical outgrowth issue,
because in this situation, the Secretary specifically saw
t hese proposals and rejected them W can't then say
| ater that they are | ogical outgrowths when the Secretary
determned at the tinme that they were not going to be
heard. That's a totally different concept.

Also, | would say for the shrink issue, we have
heard shrink is shrink. Again, in limting the hearing,
the shrink issue that is being considered here, is that in
50, which is class prices. That's the one with the

pricing fornmul a.
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The shrinkage that M. English is tal king about is
in, | believe, Section 40, and it's in classification of
mlk. Again, if the Secretary cannot determ ne the bounds
and the scope of the hearing in sone rational way, we're
going to have a situation where every hearing we cone to,
soneone's going to make a conplaint, and we're going to be
running to pull out another hearing notice and determ ne a
new scope of a hearing.

And finally, | do want to say one thing that it
did bother ne a little bit. It was stated earlier that
NVPF wote a letter on June 30th, and it was hinted
W t hout saying that the USDA took that |etter and
basi cal |y adopted the positions of that letter.

| would take unbrage to that. The letter was not
considered. | think that everyone in the USDA woul d agree
that -- I'mnot even sure what to say about that, your
Honor. W're -- that is not true. |It's kind of
scurrilous, to be honest with you, and we reject that

argunent. Thank you.

MR, ENGLISH: | object to that accusation. |
nmerely pointed out -- Chip English for MIk Innovation
G oup.

M. Hi Il brought the conparison and said it's
different fromNFO. And | said, well, like NFO there was

a conplaint. Nobody said even in NFO that the Secretary
was acting on that. So | reject that, and that was
certainly not ny intent. And if that was how it was

taken, | apologize to the Departnent. That's not how I
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intended it.

And ny only final coment is, | think what we just
heard suggests that the tineline, which isn't a hamrer,
was a justification for narrow ng the scope. | think that
is arbitrary and capri ci ous.

M5. MCMURTRAY: We would just |like to make one
addi ti onal point about opening up the hearing nore. The
hearing notice did indicate that the proposals would be
anmendi ng Section 1000, 50, and then 51. So if we start
opening up the hearing to other sections, we run into not
giving other parties who would want to participate in the
heari ng noti ce.

So, yeah, we would -- parties who naybe want to be
heard on the shrinkage issue or on the issues related to
t he Sout heastern orders have not had the notice and the
opportunity to be a part of this hearing.

| think -- yeah, and | think that the only other
thing that we would like to say to that is that we know
t hat producers in the Southeast, again, that's a huge
mar keting area, and just, again, that that whol e area has
not been properly noticed.

THE COURT: Ckay.

Yes, sir.

MR. PROMNT: Again, Bradley Prowant for Nationa
M I k.

Your Honor, | would just |like to nove ny exhibit
into the record.

THE COURT: Yes.
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MR. PROMNT: You know, to the extent your Honor
is entertaining any rebuttal here, you know, | would just
point to two things, and one is just your intuitions about
what your scope of authority is here is right. And if you
take a | ook at the regulations, in particular, 7 CFR
900. 6, 900.7, which nost people have referred to, | think
you can get a good handl e on what you can and cannot do.
And | think your intuitions are right here about
second- guessi ng the Secretary.

The other thing | would say is to ook into the
| ogi cal outgrowth doctrine. M understanding of that
doctrine is it pertains to a proposed rule versus a fina
rule, where the final rule nust be a | ogical outgrowh of
t he proposed rul e when an agency makes -- does rul emaki ng.
The way it was applied in the Alto case, in ny brief
review, suggested dissimlarity to here. So | would
encourage your Honor to -- to review sort of all the
sources that have been cited to you.

And in terns of, you know, National MIKk"'s
position on the standard and the tineline, you know, the
standard if a court were reviewng this would be arbitrary
and capricious. You know, | think we have serious
reservati ons about whether your Honor should even be
consi dering these objections, to the extent you are
considering sustaining them | think the only thing you
can really do within your authority is overrule them and
then they are preserved for an appeal to district court.

In terms of timng, we would take no position on
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that, just as long as you take sufficient tinme to, you
know, satisfy whatever due diligence it is you need to do,
i ncl udi ng, you know, requesting additional briefing from
the parties.

THE COURT: Thank you.

Let ne ask, are you saying that -- | nean, | could
overrul e the objection saying, hey, | really don't have
authority to expand the scope of this proceedi ng?

MR. PROMNT: Absolutely, yes. And, in fact, that
is nore or less the position that we are taking is that
you have to do that, because there is no precedent and no
authority to expand the scope of this hearing by telling
the Secretary to anend the notice of hearing to include
addi ti onal proposals, for all the reasons USDA has stated,
all the reasons we have stated. That's just nothing

anyone has cited authority for, including the |ogical

outgrowth doctrine, as | understand it. | was not part of
those litigation, so -- but to sumup what | cane up here
for is to have NWF -- | forget the exhibit nunber --

admtted into the record.

THE COURT: Yes. Let's admt it, yes. That's the
procedure we foll owed before.

Exhibit 107 is National M|k Producers' response
to the objections of MIk Innovation G oup and Nati onal
Al -Jersey. But we'll put it into the record, and we're
going to refer to it as we would an answer to a notion,
basically. It doesn't cone in for the truth of the

assertions. There's no witness sponsoring it. But, yeah,
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that's the way we're doing it. It works to put things in
one place. That's good. Thank you, Counsel.

(Thereafter, Exhibit Nunmber 107 was received

i nto evidence.)

THE COURT: Yes. Wat do we -- what do we want to
do about getting ne sonething in -- nore in witing or the
transcript or sonmething here? Do you know how t hat wor ks?
"' mnot paying for the transcript. | don't have a client,
so | don't know.

M5. TAYLOR: Can we go off the record for a
second?

THE COURT: Yeah, let's go off the record.

(O f-the-record.)

THE COURT: Back on the record.

M5. TAYLOR: The court reporter has indicated that
she coul d get you the |last hour of our discussion, which
woul d cover all the discussion on the objections, by the
end of the week, considering she's here, you know, nine
hours a day, so she has to get this done in the evenings,
and we need her to be fresh the next norning, so being
cogni zant of that.

THE COURT: Yes. | think that's a good faith
effort. Fromwhat | heard, we don't need to decide this
right away. And if you want ne to be | ess punchy than
could be, maybe already, | think that type of thing works,
for sure.

And if sonebody el se wants to send in sonething in

witing, I won't discourage that either. | will say the
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quality of advocacy here has been quite good. | tip ny
hat to you all.

MR HLL: So | would like to nmake one nore
statenent, and this kind of goes to the National Mk
Producers Federation | ast argunent.

The Al abama Dairy Products Associ ation,
| ncor porated, versus Clayton Yeutter; that's 980 F. 2d
1421. And | don't have the cite for the second one; it is
Superior Dairy, Incorporated, versus Thomas Vil sack.

| think both of those cases stand for the
proposition that in the type of conplaint that we have
here, that the scope has been |limted too far. The
Courts, especially, Superior Dairy, | believe, required
t hat the conpl ai nant exhaust all their requirenments in --
t hrough the adm nistrative procedure, all the
adm ni strative requi renents, before noving forward, which
they said included filing of 15A as M. English has said.

So that would be ny last word for today.

THE COURT: What's that |ook like to --

MR, PROMNT: Sorry. Bradley Prowant. The cite
on Superior Dairy is 2012 Westlaw 275199 --

THE COURT: ['msorry. 2012 Westl aw.

MR. PROMNT: 275199, case nunber 5:11CV1979,
Northern District of Chio, January 31st, 2012.

THE COURT: |Is that an unreported case?

MR. PROMNT: Correct, yes.

MR, H LL: Thank you.

THE COURT: Ckay. That should be sone persuasive
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val ue.

Do we know -- | nean, is that binding on us -- is
that precedential |aw for our purposes, or is it just
persuasive? Don't know?

MR. PROMNT: O f the record, ny experience, in
federal court, it doesn't really matter.

THE COURT: |I'msorry, say that again?

MR. PROMNT: | said ny experience in federa
court is it really doesn't seemto matter.

THE COURT: | think I know what you nmean. Never
stopped ne fromciting sonething |like that, you know,
that -- if that's what you nean but -- well, that's enough

for now

Let's reconvene in the norning, 8 o'clock. Thank
you so much, Ms. Pish, for the part of the hearing
transcript. | do think that will be hel pful.

(Wher eupon, the proceedi ngs concl uded.)

---000- - -
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COUNTY OF FRESNO )
I, MYRA A PISH, Certified Shorthand Reporter, do
hereby certify that the foregoing pages conprise a full,
true and correct transcript of my shorthand notes, and a

full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.

DATED: Sept enmber 12, 2023
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