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THURSDAY, AUGUST 24, 2023 - - MORNI NG SESSI ON
THE COURT: Let's cone to order. This is the
second day of the hearing, August 24th. Dr. Vitaliano,

resune the stand. 1'Il rem nd you, sir, that you remain
under oath. And stretching ny recall here, I'mgoing to
get this wong eventually, but it -- were we doing
redirect, is that -- still cross. Ckay. That's right.

We had two peopl e here.
Wio would like to go. M. English.
CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q Good norning, Dr. Vitali ano.
A. Good norning, M. English.

Q My name is Chip English. [|'man attorney
representing the M1k Innovation Goup. | think you were
here yesterday when | introduced the nanes of the ten

conpani es. But they operate and have activity in all
Federal Orders except for Florida. So they are -- they
may have non-Cl ass | uses, but they have a lot of O ass |
use, and therefore, they are obviously the people
purchasing mlk fromdairy farners.

So | want to start discussing the issue of
consuners and fluid mlk. And so | want to go back to the
end of, as | recall, M. Rosenbaum s cross-exam nati on.

And | believe |I heard you say, but please correct
me, | didtry to wite it down at the tine, if protein
| evel goes up it has a higher value for fluid mlKk

consuners.
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Do you renenber saying that?

A Yes, | believe so.

Q Ckay. Now, later, and | think it was M. Vetne,
you said you think Iike an econom st, not a marketer,
correct?

A | "' m basically an econom st, yes.

Q And in fact, unlike, you know, ny -- the nenbers
of the MIk Innovation Goup, have you ever worked for a
conpany that sold a gallon of mlk to a consuner?

A No, | have not.

Q Ckay. And does your econom st |ens then assune
t hat consuners are rational actors?

A. By and | arge, they are.

Q So how woul d consumers know about the higher
protein | evel value of fluid mlk?

A One of the things that -- again, I'mnot a food
scientist, but one of the things that | have been told is
t hat higher protein, higher solids mlk gives a better
nmouth feel to the product, and there are other things of
t hat sort.

"1l rem nd you of nmy testinony yesterday: | am

the |l ead-off witness for National MIlk for this proposal,

and ot hers subsequent to cone. | wll be followed by a
nunber of others who will address various versions of your
guestion, and they will be noting your questions, and they
will be responding to it.

Q And |I'm happy to notice them They may find

wi |l ask themregardl ess.
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But you yourself are the one on the stand right
now, and you are the chief econom st for National MIk, so
| think -- you know, and you are the one who nade the
statenent, if the protein | evel goes up, it has a higher
value for fluids with consuners, and | want to test that
with you, because you are the one who nade the statenent.

How woul d consuners know about having ot her solids
in their mlk as opposed to protein?

A. Well, | go back. |If you |ook at the definition of
Cass | mlk over the years, it was based upon a m ni mum
content of nonfat solids. That changed sone years ago
when | actose started being renoved fromfluid mlk
products and was replaced, partly due to testinony by
Nati onal M1k Producers Federation, with a protein
st andar d.

So that in the definitions of a Class | fluid mlk
product, there has always been a definition that basically
specified Cass | products by proposing a mninmm standard
for initially total nonfat solids, and then subsequently,
nonfat dairy solids, and then subsequently, protein.

So I"massum ng fromthat that USDA basically
considers fluid mlk products to be defined by having
certain levels of nonfat solids and protein in them

Q But, of course, USDA is not the only one that gets
to say what fluid mlk is, correct?

A. Can you repeat that question again?

Q USDA is not the only one -- and that -- when USDA

has a definition, that's for pricing purposes, correct?
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That has nothing to do with the definition of fluid mlk
such as the Food and Drug Admi nistration standard of
identity for mlk, does it?

A The fluid -- the FDA's definition of fluid mlKk
al so includes a m ni mum nonfat solid standard. So |'m
assum ng that basically the nonfat solids content of fluid
mlk in various fornms is considered to be definitive
for -- for -- for basically defining what a C ass -- what
a fluid mlk product is.

Q So let nme --

A. There nust be a reason for all those standards.
Q So let nme go back to the question | actually
asked.

How woul d consuners know that m |k has ot her
sol i ds?

A They woul d basically, as | said, that one of the
things that | have been told about, is that it inproves
the taste. And consumers seemto be becom ng nore and
nore concerned about the nutritional quality of the food
they consune. Basically every fluid mlk product is
| abeled with a -- basically a -- a -- what do you call it,
a conpositional -- nutritional conposition panel, and
t hose panels always include mninmumprotein |evels.

| have been told that consuners check | abels nore
and nore these days. They |like clean |abels, but they
like to see basically conposition standards for product --
for conponents that they consider to be positive to

consunme. And protein is one of them
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So I'"m-- what you're -- what you seemto be
inplying is that consuners are totally ignorant of what
t hey consune.

Q | "' m aski ng you your know edge for the statenent
that you nade, if the protein |evel goes up, it has a
hi gher value for fluid mlk consuners. And I'malso
aski ng, what -- how do they know and val ue ot her solids?
How do you know that as opposed to you have heard that,
consuners are doing this?

A. Well, when | know sonething, | have not -- that
does not nean that | have experienced it enpirically
personally nyself, but | have learned it by consumng --

you know, reading it in nmedia, talking to people who --

2023

or

whose opinion | trust and know those sorts of things. And

| just -- that's why | nmade that statenent. 1|'m not
saying that | have personally conducted a survey of
consunmers and -- and asked themthat questi on.

Q Well, do you have a study that National MIKk or

ot hers have performed on that question?

A. | do not, that | can refer you to at the --
Q Do you --

A -- nonent.

Q -- have any research --

THE COURT: Sorry, Counsel, let the w tness
finish.
BY MR ENG.I SH:
Q Go ahead and finish, sir. Thank you

A. | cannot cite a study at the nonent.
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Q Can you cite any research?
A. Not in the sense that you are | ooking for. Again,
| go back to the statenent | made that -- that the kind of

know edge base that | acquire is froma nunber of
different sources that | trust and -- and basically tenper
that with common sense.

And ny sense is that -- that additional protein,
and nonfat solids in dairy products, including fluid --
particularly fluid mlk products, has additional value to
cConsumners.

In the past, there have been -- a lot of dairy
products have been -- fluid ml|k products have been
mar ket ed as such, as enhanced protein. M understandi ng
is that the products, the fluid mlk products that are
experiencing growh at the nonent, are products --
specialty products like Fairlife and others, that

specifically tout their increased protein content.

So fromall of that, | amjudging that, in
general, consuners woul d have a broad under- -- a broad
sense that higher proteinis a good thing in -- in
products.

Q So you --
A. Not every dairy product, necessarily, touts that
on the front of their -- front of their |abel, but that

that is generally considered to be a positive attribute of

a dairy -- of fluid mlk product by consuners.
Q So you brought up the subject of sonme products out
there, and I'l|l get back to Fairlife in a nonent.
TALTY COURT REPORTERS, INC. 245
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But during your 38 years with National M1k, have
you lived in the Washi ngton DC area?
Yes, | have.
You buy m | k?
| -- 1 buy mlk, and I consune a |lot of mlKk.
Ckay. As do |, by the way.

o > O P

One of the products -- or you said there were
products that people have marketed. Do you recall a
product that Safeway tried to sell in Washi ngton DC t hat
was cal l ed 2/10?
| renmenber that product. Yes.

That product isn't around anynore, is it?

No, it's not.

o > O >

Consuners didn't support it, did they?

A. They didn't support it because at that tine, that
product was -- had additional -- additional solids in it
and was priced higher. Consuners do react to price.

What we are -- basically, if the Proposal 1 was
adopted, that would increase the prices of -- fluid mlk
prices somewhat nodestly, for all products. And so
consuners woul d basically -- any -- any product that
chose, particularly, with those higher standards in them
my guess is you would start seeing a |lot of pronotion
of -- of the protein content and the nonfat solids content
of fluid mlk products. And ny guess is those products
woul d not di sappear |ike 2/10 di sappear ed.

Again, 2/ 10 appeared in a -- in an environnent

where it was a val ue-added product, that basically had --
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| assune had hi gher price than others.

Now we're seeing a different environnent where we
are seeing the products like Fairlife that are far nore
expensi ve, are doing better than comodity fluid mlk. So
there's sonething that's either changed out there or the
2/ 10 experience is not necessarily definitive of what
m ght occur in the current contenporary dairy narket.

Q "1l get back to Fairlife when |I can

But your comrent is, well, look, we're going to
raise the price for everybody, and consuners are going to
get nore.

What about those consunmers who didn't want their
price to go up?

A. W have -- we will have an expert w tness
testifying later on this sane proposal, that is going to
testify about how sensitive consunptionis to -- to --
consunption of fluid mlk products is to prices. And
the -- you know, | think sone of your own studies have
shown that -- have reconfirned that dairy products,
particularly fluid mlk, has traditionally been considered
very pricing elastic, and still apparently is.

Q Wel |, not necessarily about the specialty
products, though, correct, sir? The ones you just
referred to like Fairlife? Doesn't that study show j ust
t he opposite?

A Well, all I knowis that Fairlife and those kinds
of products are the ones that seemto be increasing their

consunpti on.
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Q But if they are the ones that are nore price
el astic, raising the price isn't going to help on that one
thing that's growing, is it, sir?

A Well, the questionis, is -- is Fairlife basically
going to -- is the higher cost of the raw m |k going to be
a significant portion of the price of that -- of that
product? Because ny -- ny understanding is that consuners
of that product are already willing to pay a significantly
hi gher price conpared to the, you know, regular commodity
fluid mlk.

Q Now, | amtrying to avoid tal king about Fairlife
NOW.

But do you know anyt hi ng about the expense of
producing that ultra-filtered product?

A | "' m assum ng that the higher cost on the
supermarket shelf is related to higher cost of processing,
yes.

Q Al right. So let me go back to where | was.
asked you about any study or research and -- and so now |
want to ask, you are the chief econom st for National MIKk
Producers. |If such a study or research existed, you would
know it, wouldn't you?

A. Such a -- could you define the particular study
you are referring to again?

Q | "' m going back to the idea that protein goes up
it has a higher value for fluid mlk consuners.

A. | would probably be aware of a study of that sort,

yes.
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Q Al right. You' ve also discussed with M.
Rosenbaum briefly --
THE COURT: |I'msorry, Counsel. You are changing
subjects. | just wanted to ask, is the record sonewhere

going to tell us what the two products, Fairlife and

sonething -- I'"'mnot sure if it's absolutely necessary.

As |

MR, ENGLISH Fairlife is spelled F-A-I-RL-I1-F-E

descri bed yesterday, they are one of the nenbers of

the MIk Innovation Goup. You will have testinony from

Fairlife at sonme point in this proceeding.

The Saf eway product 2/10 neant 2% butterfat, 10%

pr ot ein.

Correct, sir?

THE WTNESS: That's ny recollection, yes.

MR. ENGLISH: Al right.

THE COURT: Thank you. | guess it would have been

covered by the record then. Sorry to interrupt.

MR. ENGLI SH:  No, no. Thank you very much, your

Honor, because --

THE WTNESS: Correction. That was that 10%

protein or 10%total solids?

MR, ENGLI SH:  Thank you very much. It is 10%

total solids. | appreciate that.

As long as we're tal king about that, you said
earlier, | believe, that FDA was a protein standard, is in
fact an SNF standard, correct?

THE WTNESS: That is an SNF standard.
MR. ENGLISH: Ckay. So we both saw the sane
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thing, right?

THE W TNESS: Yes.

MR, ENGLI SH:  Thank you.

Al'l right. And, your Honor, thank you very nuch.
| knew what | was tal king about with 2/10, and | think he
knew, but | appreciate your clarifying for the record.

THE COURT: Don't encourage ne.

MR, ENGLISH So, yes, it's a slight change of
subj ect, although we are still on the sane issue, of
consuners.

BY MR ENG.I SH:

Q So, you nentioned yesterday the issue that
California has different conpositional standards, so |
want to tal k about that just a little bit, because |I don't
think the record is necessarily clear what that neans.

So, first of all, for California whole mlk, that
standard is not different fromthe federal standard.

A. Basically not, yeah.

Q But as fat is renoved, basically California in an
adj ust nent nechanism for 2% 1% skim requires nore
solids nonfat in order to maintain at |east a m nimum

| evel of total solids, correct?

A Yes. It's been a while since |'ve | ooked at those
standards on paper, but that's been -- that was ny
i npression when | -- when |'ve reviewed them

Q Thank you.
So -- so yesterday, | think it m ght have been

partially lack of clarity in the record, and maybe |
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m sheard. But the fact of the matter is the other 49
states do not have different standards fromthe FDA
standard identity, correct?

A They have chosen not to adopt those standards.

Q Well, and in fact, there's probably -- they
probably can't, can they?

A. | can't answer that question.

Q Vell, you -- you were at National M|k when the

1996 Farm Bill was passed, correct?
A Yes.
Q Ckay. And part of that, of course, was we have

been tal king about federal mlk order reform and that was
a product of the 1996 FarmBill, correct?

A That's correct.

Q Was there not a provision in the 1996 FarmBill
that expressly exenpted California fromthe federal food
standards of identity?

A. | believe so, but | can't possibly confirmthat.
| know there was |l egislation dealing wwth the California

system and that was specifically on the regul ation 102,

on the -- basically the higher nmake all owance in the
California product price formulas. | do -- yeah. But |
cannot -- | cannot positively affirmthat there was that
provi sion that you referred to, but it does -- it sounds a

bit famliar to ne, yes.
Q So this, you know, United States code says what it
says. So, what -- absent that exenption and the

litigation that led to it brought by an out-of-state
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processor, that's why the other 49 states don't have
different standards of identity, correct?

A. So you are -- you are saying that they are legally
prevented from doi ng so?

Q Yes.

A Yes. | don't know that but --

Q Ckay. So you would agree then that California is
an outlier. That is to say, you know, we've got 49 other
states. W have got California. Everybody el se has the
federal standard of identity under FDA, correct?

A. Yes, the federal -- the FDA standards apply to all
t he other states.

Q So -- so under mninmumregul ated price theory for
USDA, should we not | ook at the FDA standard as applying
to everything other than California in order to think
about values of fluid mlKk?

A. Are you tal king about a standard in the Federal
Order progranf

Q No, I'm-- |I'"mtal king about the FDA standard of
identity, which we now agree is an SNF standard of 8.25%
for SNF, correct?

A Correct.

Q | really want to explore mninmumprice theory.

USDA is not attenpting to set a market price, is
it?

A In its pricing formulas USDA is attenpting to set
a mnimumprice in order to operate the Federal Order

program yes.
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Q By definition, a mninmumprice inplies that the

mar ket can operate above the m ninmum price, correct?

A. If it is a mnimumprice and not a nmaxi mum pri ce,
then the market is always free to -- to exceed a m ni mum
price.

Q And isn't it the case that if you operate as an
econom st under mninmum price theory, the greater risk
woul d be to set a mninmumprice that is above the nmarket
price, correct?

A |f that m ninmum price is denonstrably above the
mar ket price on a fairly regular basis, nore than just
occasional, then that woul d be an i ssue.

The situation we're |ooking at here is, one, where
the m ninmum price has been allowed to fall progressively
further below, you know, where -- where we would think it
shoul d be, based upon this particular issue at issue in
Proposal 1, the mnimumskimmlk -- Cass IlIl and
Class IV skimm |k conponent conposition standards. There
was a reason that USDA put those in originally in Federa
Order Reform and it was designed clearly to reflect the
conposi tion, maybe the m ni mum conposition, of producer
skimm | k.

Over the years, as | testified yesterday, the
m ni mum conposition of producer skimmlk has risen
progressively and now far exceeds.

So by that, by the term nol ogy you are using, the
m ni num price has becone the -- what | would call the sub

m ni mum price, and we are seeking to re-establish it at a
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m nimum price level with respect to the particular issue
i nvol ved in Proposal 1.

Q Sir, since 2000, have the sales of Cass IV
products gone up?

A. C ass |V products?

Q Yes.

A. Ceneral ly, yes.

Q Have the sales of Class Ill products gone up since

A. Yes, they have.

Q Have the sales of Class Il products gone up since
20007
A. "' mnot sure about that. Probably. | track

frozen products, which are a significant proportion of
Cass Il. They have been kind of stable to declining.

Q So that's sonething --

A. Class Il -- Cass Il, I"'mnot sure about.

Q But -- but at least to your know edge, of the
products you follow, Class Il is stable to declining,
correct?

A Sonmewhere around there, yes.

Q And O ass | has been going down, hasn't it?

A That is correct.

Q It goes down percentage terns of the total vol une,
correct?

A That's correct.

Q And it is going down in absolute terns, correct?

A. Yes. In terns of a percentage of usage, basically
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the market share of the mlk produced in the United
States, a declining share of that mlk has been going to
G ass |.

Q So because you brought it up, I"mgoing to junp to
a different place and cone back.

Have you | ooked at the basis for USDA adopting

national yields for mlk conposition in Federal Order
f or nf?

A Have | | ooked at --

Q Have you | ooked at that in your testinony?

A The basis of that?

Q Yes.

A. Yes. That was part -- |ooking at the decision

t hat inpl emented Federal Order Reform has been basically a
key foundation for all of the work we have been doing for
the | ast several years on Federal O der nodernization.

Q Do you recall, sir, a debate and di scussi on during
Federal Order Reform where you discussed infornal
rul emaki ng, so we had a bit of a different proceeding than
this, correct?

A Yes.

Q Do you recall a debate and di scussi on about
whet her or not for mlk conposition you should use
regi onal vyields versus national vyields?

A. | remenber that generally. But -- but basically,
| | ooked at the final decision inplenenting Federal Order
Ref orm published in | believe it was April 1999, that |

assune is still the final decision on what woul d govern
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all of the Federal Order Reform provisions, including the

current conposition standard. So | have read that many

tinmes. | have cited a key paragraph of that in ny
t esti nony.
Q Isn't it the case that USDA in the final decision

said, hey, there's parts of the proposed rule, the
recomended decision, that we're referring back to w thout
requoting here? Do you recall that?

A No, | don't.

Q Ckay. So regardless, Cass IlIl and Cass |V
prices are set based upon these national conposition
levels. But in the end, if you are a buyer of mlk for
Class Ill, you pay on your actual conponents, correct?

A Under conponent pri cing.

Q Under conponent pricing, correct?
A. That's correct.
Q That's not true for Class I, isit? dass | is

payi ng on skimmlk butterfat regardless if you re an MCP
order or a skimmlk butterfat order?

A That's correct.

Q So --

A And | state that as such in ny testinony.

Q Ckay. So here I'mgoing to quote now from USDA in
Federal Order Reform This pricing systemelimnates the
need for regional yields based on regional differences in
m | k conposition.

Question 1: Do you agree, do you recognize from

that, that USDA said that there were regional differences
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in mlk conposition?

A. | don't recall that, but there are indeed regional
differences in mlk conposition.

Q And there still are today, correct?

A Yes.

Q Ckay. The value of mlk wll be adjusted
automatically based on the | evel of conponents contai ned
in the mlk in each order, even though the conponent
prices are the sane nationally. This automatic adjustnent
means that handlers wll pay the sanme price per pound of
conponent but may have differing per hundredwei ght val ues
based on the m |k conponent |evels, creating equity in the
m ni nrum cost of m |k used for manufacturing purposes.

A. | don't recall that quote, but | assune it

referred to what handlers pay in the conponent pricing

or ders.

Q That statenent does not apply to Class | mlk
does it?

A. The way you quoted it, | don't have -- | don't

have personal know edge of that statenent. But that --
the way you quoted it, it clearly applies to the
manuf act ured products.

Q But regardless, for Class | mlk in MCP orders or
skimmlk butterfat orders, assum ng | have quoted that
statenment correctly, that one does not apply to Cass |?

A. That is correct. Under Proposal 1, though, it
woul d still not apply to Class I, just because we are not

advocating the adoption of conponent pricing in any
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orders. That is an issue that was specifically ruled to
be out of the scope of this hearing. And it's not a
position of National M|k and never has been. That is an
i ssue that needs to be deci ded order by order.

Q But the problemis exacerbated by your provision
because you are going to increase that price. Correct?

A. Yes. There are a nunber of proposal s that
National MIKk is bringing to this hearing that woul d
i ncrease the price of certain -- you know, the class --
class prices in the Federal Order fornula, not
specifically to increase the prices but to -- as |
repeatedly stated in ny testinony -- to bring the Federal
Order -- the critical Federal Order conponent prices,
formulas, into conformty with the current realities of
the structure of the U S. dairy industry.

And over the years, the fixed coefficient nature
of nost of the formula coefficients, coupled with the
evolution of the structure of the U S. Dairy I|Industry,
changes in costs -- everything that | detail ed
yesterday -- has caused the Federal Order conponent
pricing formulas to becone increasingly msaligned with
the current realities. And their basic function was to
mrror as close as possible those realities so that price
di scovery, through the end product prices back to raw
m |k, could be made nore efficient.

So the issue is, you' re tal king about nothing but
I ncreasi ng prices.

Q Well, you know, isn't it true that, you know, on
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i ssue one and on issue four and on issue five, that iIs
exactly what National MIk is tal king about doing with
respect to Class | and Class Il, increasing prices?
A. In the short-term it would have that effect.
But as | also took pains to point out in ny

testi nony, the overall effect on prices, you know, it's

still a relatively conpetitive market, is going to be
relatively small, because this is not -- this is not going
to have a -- and our -- and Scott Brown is going to

testify that this is not going to have a significant
increase in mlk prices overall. |In terns of individual
class prices, yes, there will be sone difference.

Q So let me unpack that.

A. But these are all cost-based increases.

Q If -- in -- so that's another way of going back to
my question, that in the end the nmarketplace wll set the
price, correct?

A That is correct.

Q So if that's going to be the testinony of
Dr. Brown, that it's going to be short-termincrease but
ultimately not a significant increase, why are we doing
t hi s?

A. The purpose of the Federal Order programis not to
necessarily support prices. W had a programcalled the
Dairy Price Support Programthat had that intention.

The purpose of the Federal Order program as |
understand it, is to assure that there is an adequate

supply of fluid -- of mlk for fluid -- basically fluid
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m | k processi ng purposes, and to create orderly marketing
conditions in an industry that is very prone to disorderly
mar keting conditions, totally apart fromthe question of
what the overall price of mlk is as affected by the
system
And again, | testified yesterday that the only way

t hat government intervention is capable of basically
altering prices is if it contains provisions that controls
the supply of the product, like mlk, or any other
external thing that changes the cost of producing mlKk.
The Federal Order program does not really contain any
provisions that |'maware of that fundanentally changes
the cost of producing mlk at the farm

Q So, I"'mstill struggling here because |I'm-- if,
as you say, at least as to Cass Il products you foll ow,
stable or falling, and Class | sales are just going down,
we quite clearly have an adequate supply of mlk for fluid
use, right?

A. | cannot affirmthat necessarily, because there

are parts of the country that are increasingly struggling.

That will be addressed by portions of our testinony on --
on a nunber of different -- of our -- sonme of our other
proposal s.

Q But this is the Federal M|k Mrketing O der
system and the statute is a national standard for
adequate supply, is it not?

A. Yes. But the statute inplies that the systemis

responsi bl e for providing an adequate supply of mlk in
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al |l areas.

Q Is that in the statute, in all areas?

A. That's the inplication. It is a federal statute.
If the -- if the Federal Order programincludes an area
that -- where the provisions are not providing for an

adequate supply of mlk, then | would assune that that is
kind of the responsibility of the program

Q If you were to set a price sufficient to produce
all the mlk the southeast needs, would you not just be
swwnmmng in Cass |V mlk everywhere?

A | don't know. |[|'d have to see an economc
anal ysis of that.

Q Al right.

A But we're not -- we're not proposing to set a --

set a price level that would cause the nation to swmin

m | k.

Q But you are proposing to raise Cass | prices
on -- which is the product that is constantly declining,
correct?

A. The effect of our package of proposals would be to
increase Class | prices in order to -- basically for the
purpose of nore -- nore fully aligning the dairy
product -- the Federal Order end product pricing fornul as,

whose very purpose is to provide an efficient price
di scovery nmechani sm working through the end products back
to a value for raw m k.

Because the previous survey-based price di scovery

processes, which were in many ways nore efficient and nore
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direct, no longer were functional because the supply of
unregul ated m |l k basically di sappeared. So, the whol e
pur pose of our -- of our effort here has been to realign,
updat e, and noderni ze vari ous aspects of those -- of the
end product pricing fornmulas to conformto the current
structure of the U S dairy industry.

Q Sir, as an economst, if we wanted to noderni ze a
systemwhere the fluid mlk is the entity that -- or the
processors that basically are funding the system if you
were goi ng to noderni ze, why wouldn't we innovate in a way
to stop Cass | sales fromgoing down?

A. "' massumng that the fluid mlk processing
industry is doing everything it can to innovate in ways to
address that very problem

But let ne state a coupl e things.

My under standi ng of the purpose -- basic purpose
of the Federal Order programis to provide an adequate
supply of mlk for fluid mlk processing and to pronote
orderly marketing. It is not an objective of the Federal
Order program it is ny understanding, to -- to address
t he probl em of declining consunption of any of the
products for which its prices provide a certain |evel of
regul ati on.

Q Shoul dn't USDA consi der policy changes that it --
strike that.

At sone |level, shouldn't the Federal Order system

be concerned about whether we will have sufficient fluid
mlk sales so that there will be a pool at all, say, in
TALTY COURT REPORTERS, INC. 262
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t he upper m dwest?

A. |"mnot sure | would say that it is the -- ny
understanding is that the forces that are driving a
reduction in Class | consunption are fairly w despread,
and I'mnot aware that the Federal Order programreally is
desi gned to address that.

| f that continues, yes, eventually it wll nake
the current Federal Orders as they are structured
unwor kabl e, starting in the low utilization orders. That
is sonething that the industry is aware of and needs to
start addressing at sone point.

Q So, as you said yourself, you're confident the
Class | processors are seeking all the nethods of
i nnovation they can, correct?

A. | woul d assune that they are very interested in
doing that. | work very closely with the dairy
managenent, the producer checkoff, and they are spendi ng
lots and lots of resources on the fluid mlk issue.

Q And yet with all that innovation, with all those
resources, we still go down, correct?

A Yeah. There are sone problens that may not be
addressabl e, despite all of the resources and all of the
i ngenuity brought to them

Q One thing we could try is having a price change
that would allow fluid mlk to conpete with bottled water
and so-called ml|k products that trade on our nane; is
that correct?

A. Well, how | ow woul d that price have to be to nake
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that -- let's say we have an expert witness who wll be
testifying in terns of how effective price changes are in
affecting consunption of fluid mlk products. And the

evi dence seens to be -- and this is you -- you express a
great interest in research studies. There have been an

i mrense anount of research studies |ooking at the question
of the sensitivity, technically known as elasticity, of

demand of fluid mlk to changing prices. And the

overwhel m ng evidence is that it's -- that prices are not
a very effective way of -- of affecting consunption.
Q Have any of those studies that you know of --

t hose studies that you know of all are doing dairy product
and dairy product conparisons, correct?

A No, not -- some of them-- some of themcan --
basically are | ooking at, you know, consunption of fluid
m |l k versus alternative beverages.

| woul d defer the question to our expert wtness,
Harry Kaiser, who is going to testify on that very issue.
Q Al right. 1Is he going to testify during

conponents or later in the hearing?

A | think he's testifying on another issue at this
poi nt .
Q Ckay. Just wanted to -- thank you very nuch for
t hat .
Al right. | want to go back to your conmment

about disorderly marketing conditions.
So if our Federal Orders have been so prone to

di sorderly marking conditions, then why is this the first
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nati onal price hearing we have had in over 15 years?

A. The first national pricing hearing?

Q Yes. The last one was in 2007 for the 2008 make
al  owance. That's --

A. Ri ght .

Q -- the last tine, correct?

A. Yeah. Can you repeat your question again?

Q If -- if we're so prone to disorderly marketing,

as you testified, then why did we wait 15 years to have a

heari ng?

A. That's a good question. That is a -- t

hat is a

guestion that | -- it is -- it is a result of many, nany,

many, decisions, and it affects the issue of the nake

al | owance and many of the other issues we are |

her e.

ooki ng at

Again, | think |I enphasized in ny statenent

that -- that the -- this growing m salignnment between the
fixed nature of the product -- end product price formnul as

and the dynam c changes in the dairy industry has gone on

way too long. | do not pretend to be able to answer why
that has occurred. But we are where we are here. It's
19 -- 2023. It is tine to address them [If it has

been -- if that -- if this proceeding is comng late in

the ganme, so be it. But we are here to address these

probl ens - -
Q So --
A. -- rather than to go back and | ook at,

what m ght have been.
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Q So in answer to ny questions about adequate supply
of mlk, you pointed to the deficit in the southeast. |If
the southeast is so lowon mlk, isn't the answer regional
change?

A | ndi vi dual orders always have the opportunity to
petition the USDA for a hearing on individual issues, and
there recently was such a hearing in the southeast.

Q And we're very careful not to tal k about the
nerits of that proceedi ng because that is a different
record. But | -- | agree, there's an open proceedi ng on
changes for orders 5, 6 and 7, correct?

A Correct.

Q Wthout going to the nerits of that proceeding,
mul ti pl e conponent pricing was not proposed as part of
t hat proceedi ng, correct?

A That's correct.

Q Ckay. |'mgoing back to the conversation about
consuners and the differences | think between products.

Through manufacturing processes for cheese, nonfat
dry mlk, and butter, actual farm conponents are converted
into an equi valent yield of goods that those conponents
can nake, correct?

A. Can you repeat that statenent again, please?

Q Ckay. For cheese, nonfat dry mlk, and butter
the actual farmm |k conponents are converted into an
equi val ent yield of goods that those conponents can neke,
correct?

A. That's correct. Yes.
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Q I n other words, higher or |ower conponents nakes
nore or |ess product, correct?

A. Makes nore product and nakes nore val ue of those
hi gher conponents.

Q But low SNF m |k does not turn into | ow conponent
or substandard cheese, it just neans it produces |ess

cheese, correct?

A. | have to defer that question to a cheese naker.
| think there's a -- there's a reason why cheese makers
fortify low-- lowtesting mlk, so that it basically

provides for nore efficient make process when they nake
cheese. But | would defer that question. W have several
Wi tnesses that are very famliar with cheese naking. So,
they are the ones you should ask that.

Q But if you have higher solids nonfat in fluid
mlk, you don't get nore mlk in the bottle, do you?

A. Not in terns of just pure product yield. But that
does not necessarily nmean you do not get higher value in
t he end product.

Q Ckay. Well, part of that higher value in
Class Ill and IV may be that an entity m ght choose to

sell off their protein, correct?

A. Sell -- basically sell off their protein --
Q O buy, yes.

A -- making it into products --

Q Yes, yes.

(Court Reporter clarification.)

THE WTNESS: | assune so because, basically,
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in -- analogous to dairy farners, processors are very
effective and very efficient in making use of the raw mlk
supply they get, and if they find that it serves their
advantage to -- to resell sone of the conponents on the
open market as opposed to manufacturing themin their own
facility, they are free to do so. And | assune they do so
when it makes financial sense to them

BY MR ENG.I SH:

Q And goi ng back to the previous answer, in fact, it
may very well be the case that cheese makers will fortify
their product. 1In order to fortify, they are buying
sonet hi ng from sonebody, correct?

A Yes.

Q Afluid mlk processor can't sell off protein, can

t hey?

A Ceneral ly, no.

Q Cenerally, no, or not at all?

A. Well, again, I"'mnot a fluid mlk processor. [|I'm
not that famliar with that. But it is -- interns -- in
terms of -- in terns of the raw m Ik they receive, they
woul d general ly put whatever is -- whatever they use to

manufacture fluid mlk products, they would retain all of
that protein, yes.

Q Ckay.

A They do renove the butterfat, as you know.

Q And that is because the FDA standard of identity
for mlk provides for a m ninumof 8.25 solids nonfat,

correct?
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A Uh- huh.

Q That's a yes, not an uh-huh

A Yes.

Q And it only permts adjustnent to that mlk by
renmoving butterfat, correct? That's the only adjustnent
that FDA permts, correct?

A That's correct.

MR, ENGLISH: Could we get the witness Exhibit 43,
pl ease?

Your Honor, may | approach the w tness?

THE COURT: You nmay, Counsel.

MR, ENGLI SH Wsat |'m presenting the wtness,
USDA has provi ded, courtesy -- actually nore than one
copy -- of marked Exhibit 43.

THE COURT: That's fi ne.

MR. ENGISH: This is the exhibit that was
produced at the request of National All-Jersey, which is
the protein test range by order 2022, which is the first
page, the other solids test range by order 2022, that's
page two, and then the nonfat solids test range by order
2022.

THE W TNESS:  Yes.

BY MR ENGLI SH:

Q s that correct?

A That is correct.

Q You were here yesterday when USDA presented that
docunent ?

A. Yes, | was, and I|'mfamliar with this document.
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Q Ckay. So going back to ny question about regiona
yi el ds, you know, there's a great variation here between
the vari- -- the variability -- the seasonal variability

very significantly anong orders, correct?

A On these graphs with those vertical axis ranges,
it appears that there is variation. Wether | -- | don't
have the context to say -- to | abel whether that's great,
but it is -- it exists.

Q And then | eaving aside the adjustnents between
orders, in no order does it stay the sanme throughout the
year, does it?

A. No, it varies -- it clearly varies seasonally,
nore so in sonme orders than others.

MR, ENGLISH: May | approach the witness to take
t he exhi bit back?

THE COURT: You nmay, Counsel.
BY MR ENGLI SH:

Q So as we discussed a few m nutes ago, high SNF
test mlk does not turn into nore fluid mlk, correct?

A Not quantitatively.

Q Ckay. But |low SNF test m |k would require that
you sell the low SNF mlk as is, correct?

A. As long as it nmet the standard.

Q Right. As an econom st rather than soneone
mar keting mlk, do you have any idea how a fluid mlKk
handl er m ght be able to standardize their mlk so they
coul d have higher protein unless it is the Fairlife

pr oduct ?
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A. In other words, can they legally fortify?

Q Can they do so by standardizing -- given the fact
that all these mlk cones in -- all these conponents at
different times of the year, howis a fluid mlk handl er
who wants to advertise their mlk as higher protein going
to efficiently do that unless they carry on the cost of

the ultra-filtration process that Fairlife uses?

A. | would assune that's -- that's a correct
st at ement .

Q So how are they going to get nore value fromthat
mlk?

A. Let ne answer your question the followi ng way. It
is going to be a little -- take ne a little tine.

In the process that National MIk has gone
t hrough, which | outlined yesterday, the intensive studies
necessary to noderni ze the Federal Order system we had
the active participation over nmany, nmany neetings,
hundreds of neetings, of a lot of experts, worked for our
nmenber cooperatives, very famliar with all of these
manuf act uri ng processes.

And we shared -- in connection with that process,
sone proprietary information was either shared or
summari zed, and | was -- basically, as a result of that,
and maybe sonme subsequent witnesses will testify to this,
the majority -- currently the magjority of the fluid mlk
processing capacity in the United States is owned and
operated by dairy cooperatives, and it is furthernore

owned and operated by dairy cooperatives who are nenbers
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of the National MIk Producers Federati on.

Those nenbers who operate -- | was basically
assured -- opera- -- own and operate the majority of the
fluid mlk processing capacity in the United States joi ned
the National MIk Board of Directors in unani nously
approvi ng the package of recomendations that | outlined
yesterday in ny testinony, including Proposal 1.

| interpret that vote to nean that the majority of
the fluid mlk processing capacity in the United States
consi ders, approves of, and considers increasing the
conponent conposition standards for skimmlk, Cass Il
and Cass IV skimmlk, including, for Cass I, is
sonet hing they support and considers to have val ue.

So how that works down at the individual consumner
level is -- is basically a -- a nore conplicated questi on.
It's going to be addressed by various experts that we have
testifying subsequently. But I'mlooking at it in that
holistic sense that | just outlined.

Q Well, thank you, sir. | really appreciate that
answer because it -- it confirns sone things that we
thought. And it also raises a very inportant distinction.

Under the Agricultural Marketing Agreenent Act,
cooperatives are entitled to reblend -- RE-B-L-E-ND --
the proceeds of mlk to their dairy farnmers, correct?

A Correct.

Q To the extent | do have a cooperative nenber of
MG but to the extent our clients are proprietary

operators, neaning entities that are not owned by

TALTY COURT REPORTERS, INC. 272
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 24,
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

CO-0ps -- do you understand that phrase?

A Yes.

Q Ckay. They do not have the right to reblend, do
t hey?

A They do not.

Q And so the assunption that co-ops who operate
fluid mlk plants would be in favor of this does not nean
that in the end they can't just nove the noney fromthe
| eft pocket to the right pocket, does it?

A. No. But it does not assune that they wll do
that. Again --

Q But they have that right?

A. They have the right. And the statenent | nade
previously is sinply a quantitative statenent, that the
processing capacity -- the majority of the processing
capacity in the United States, fluid m Ik, has approved of
this particular provision. And | assune it doesn't nean
that they are | ooking at sonehow novi ng t he noney around,
but that they basically think that this is a -- a
positive -- positive update to the -- this particular
provision in the Federal Order pricing system

Q So they already have a majority of the processing.
They can reblend; ny clients can't reblend. A | ogical
consequence of that could be, we're going to be at 80%
ownership by cost of fluid processing?

A. | don't know. That's up to -- that's up to the
cooperatives to decide what's in their best interest.

Q Shoul d USDA consi der that question in terns of
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whet her or not one segnent of the industry is being

di sadvant aged?

A. You woul d have to direct that question to USDA,
whet her they would interpret that as part of the mandate
in operating the Federal Order program

Q |''m prepared to change subjects.

Yesterday, in answer to sone questions, and |
believe it was M. Rosenbaum you -- you tal ked about
di sorderly marketing, and you used the phrase that, you
know, depooling nmakes producers unhappy.

Do you renenber that?

A. Yes. And there will be subsequent tes- --

W tnesses testifying to that extent.

Q Yeah. | -- | understand.

Now, in your own testinony and the testinony of
ot hers who support, you have referenced the fact that in
your view, that the failure to update these conponents,
has contributed to negative PPDs, correct?

A. Declining and increasingly negative PPDs, yes.

Q And for the record, that is a producer price
differential, known in short as PPD

Al right. 1Isn't it true that negative PPDs al so
make producers unhappy?

A. It tends -- yes, it tends to.

Q So are negative PPDs, because it makes producers
unhappy, disorderly marketing?

A. It is an indicator of disorderly marketing because
it indicates that the distance between Class | and the
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of the fundanental purposes of the Federal Order program
is to -- to regulate and ensure that Cass | prices wll
be -- will have sufficient differential above the
manuf act uri ng products, because when they don't have that
differential, there basically is -- is little to no val ue

in federal m |k order pools to share.

Q | s that what USDA has sai d about negative PPDs?
A. | don't -- | don't -- USDA does not specifically
tal k about PPDs. | know they report them But in ny
m nd, PPDs are -- are basically an indicator of the

difference between Class | prices and the manufacturing
pri ces.

Q Do you agree with the follow ng statenent, quote:
A negative PPD does not nean that there is | ess total
revenue avail able to producers?

A. Yes, | will agree that PPDs are m sunderstood in
many cases by producers.

Q Do you agree with the follow ng statenent: A
negative PPD does not nean that there is | ess total

revenue available to producers; it often neans the

Cass Il conponent values are high relative to dass |
prices?

A Yes, that is correct.

Q Do you agree with the foll ow ng statenent:

Because conponent val ues are the biggest portion of a
producer's total revenue, high conponent prices, coupled

wi th negative PPDs, often result in higher overall revenue
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to producers than when conponent prices are | ower and PPDs
are largely positive?

A. |"d have to work out sone quantitative exanples,
but ny general understandi ng of Federal Order pooling
would tend to agree wth that statenent.

Q And woul d you agree that a negative PPD -- that
when you have negative PPDs, regulated FMMO prices should
not bl ock market signals resulting fromnegative PPDs?

A. |"mnot sure | fully understand that question.

Q Al right. Those follow ng statenments are from
USDA's final decisionin MIk in California, Reconmended
Deci sion and Qpportunity to File Witten Exceptions on
Proposal to Establish a Federal M|k Marketing Order found
at 82 Federal Register 10634. | can ask for official
notice now, but we're going to have a list at the end of
t he proceedi ng.

So if negative PPDs cause depooling, what PPDs are
in USDA's view a sign the systemis working? How then is
depool i ng disorderly marketing?

A You keep dwelling on PPDs. As | explained, they
are basically an indicator of situations in which
depool i ng can occur. Depooling, for whatever reasons, and
it's clear why producer -- why -- why non-fluid processors
depool m |k, choose to depool mlk when it's in their
financial interests, if the regulations permt it.

But it appears to be the depooling of mlk is an
i ndication of disorderly marketing, and it's certainly

di sruptive to producers. And, again, we wll have
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testinony to that -- to that extent. To -- to that
effect.
Q So, just to be clear, you say, | keep dwelling on

PPDs. But the testinony of National MIk is that the fact
t hat conponents are not being paid out on Class | is
contributing to PPDs.

So I'mnot the one dwelling on it, you are, right?

A. W are -- you know, we -- our tes- -- ny testinony
i ndi cates that, yes, increasing the skimmlk conponent
factors in Cass Ill and IV would basically contribute to
hi gher PPDs.

Q So USDA introduced an exhi bit yesterday that
provi ded, starting in 2016, not only the total estimnated
depool ed m |k, but the volune of depooled mlk estimted
from9(c) cooperatives.

Did you look at that table at all?

A. Not in detail, no.

Q If | were to represent to you that between 2016 to
2022 the annual average of depooled mlk by 9(c) handlers
was greater than 78% of the total depooled mlk, would you
have any reason to disagree with ne?

A. Not upfront, no.

Q So are cooperatives causing disorderly marketing?
A. Cooperatives have -- cooperatives, just |ike any
ot her organi zation -- proprietary organi zations, have the

right to depool mlk when it is in their financial

interest. Wen it occurs, basically, the -- the revenue
will continue to accrue to their own individual menbers.
TALTY COURT REPORTERS, INC. 277
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But it can cause -- yes, it can cause disorderly marketing
for those cooperatives and those non-cooperative conpanies
that are basically not able to depool.

Q Wuldn't it be nore reasonable to concl ude that
depooling is a natural consequence of m ninmum pricing and
pooling and not by itself evidence of disorderly
mar ket i ng?

A. Can you repeat that question there, please.

Q Wuld it not be nore reasonable to concl ude that
depooling is a natural consequence of m ninmum pricing and
pooling and not by itself evidence of disorderly
mar ket i ng?

A. It can be both. | would say it is a consequence
of those -- a natural consequence of those provisions.

But that does not nean it is not disorderly marketing.

Q Let ne turn to a couple of specific questions from
your testinony.

You di scuss on page 8, Figure 1, and you're
conpari ng various consuner pricing indices.

So first, | believe you are saying that dairy
farmers are receiving 31%of the retail dollar, which is
hi gher than other food beverage products, correct?

A. It's higher than the -- well, it is relatively
hi gh by the standards of -- of npbst food products, to ny
understanding. It is not the highest, but it is fairly
significant. M guess is if you did that simlar analysis
for a box of corn flakes, you would find the value of the

comodity corn to be nuch | ower than 31%
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Q |"mnot sure | can resist. So corn fl ake sal es
down, m |k sales down. But anyway.

A. They appear to be rel at ed.

Q So one issue as you |l ook at that and recogni zi ng

that dairy farnmers are receiving 31%of the retail dollar,
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isn't it the case that except in states that have their

own restrictions, that many retailers sell mlk as |oss

| eaders.

A. M| k appears to be a popul ar | oss | eader product
because so nany people buy it, and it draws -- there's a
reason why the dairy cases, | guess |legendarily, often are

in the back of the store.

Q Qpposite side of the bread. |'magreeing with
you, and |I'm saying the opposite side of the bread. So
bread over there, mlk over there.

A. Yeah. Like dairy farnmers and dairy processors,
retail estab- -- food sal es establishment operators are
very clever at doing their jobs.

Q You repeatedly -- and | realize this covers not
just this issue, but other issues -- but you repeatedly
tal k about the value of producer mlk and the value to
processors needing to be reflected in the value of the
price.

Does any of that correspond to the nmarket for
organic m | k?

A Well, nmy -- ny understanding is the val ue of

organic mlk in -- in the eyes of the consuners has to do

with the -- you know, basically the -- the process by

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 24, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

which it is produced, like all organic food products. And
| -- and consuners have their own perceptions of that
addi ti onal value and react accordingly.

Q But isn't it true that organic mlk is priced
usi ng non-cl assified pricing that is higher than the

Federal Order m ni nuns, correct?

A. Looki ng at the supernarket sales, yes, organic
mlk seens to be priced -- priced higher.
Q "' mnot tal ki ng about the sales. |'mtalking

about the dairy farnmers. Don't the dairy farners already
get the value of organic mlk out of the marketpl ace
because they are getting a higher price in the Federal
Order and it's non-cl assified?

A. | have not seen producer pay stubs to that effect,
but I'"massumng that in order to induce dairy farners to
bear the additional cost of producing organic mlk, they
need to be paid a higher price.

Q As the econom st for National M|k Producers
Federation for 38 years, you don't know that that's the
case?

A | have not done -- | have not done surveys of
producer -- producer pay prices, but | assune that that's
the case. | don't need to verify everything unless |I'm
particularly using it in a -- you know, in an analysis.

Q Well, assuming that is the case, if your proposals
are adopted, doesn't that just extract value from organic
mlk into the conventional pool?

A. To the extent that organic mlk participates in
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the pools, there would -- there would be additional --
addi ti onal revenue paid into the pools from-- from
organic mlk sales, as | understand the way the system
wor ks for --

Q Well, you said to the extent they participate in
the pools. It is not exactly as if organic fluid mlk has
a choice, does it? |It's going to participate in the
pool s, right?

A. It does, yes.

Q Back to the begi nning of your testinony on page 2,
and this is nore clarifying questions, because you and |
have sone history here. | don't nean together
necessarily, but we have a |lot of history here goi ng back.

I n page 2, second |line of second paragraph, you
quote: \Wiere we are in the Federal Oder is a hybrid
product of Federal Order Reformrul emaki ng and
Congr essi onal action.

Do you see that?

A Yes.

Q Ckay. So Federal Order Reformitself was the
result of Congressional action, correct?

A Federal Order Reform was nmandated in the '96 Farm
Bill, yes.

Q And USDA issued a proposed rule in 1998, correct?

A Correct.

Q And then they issued what their -- was their plan
the final rule, inthe late sumer, early fall of 1999,

correct?
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A. | don't renenber the exact dates. But, yes.

Q | -- | seemto recall a Congressional hearing
around the time of a hurricane, but anyway.

And the end product, though, was that Congress, as
you say, Congress, Congressional action, however you want
to phrase it, intervened and the final-final rule from
Decenber of 1999 was a nandate by Congress as to the
Class | price surface, correct?

A That's correct.

Q USDA had in the proposed rule a preferred
different Option 1B, correct?

A That's correct.

Q And Option 1B woul d have set a dollar for base
class differential, correct?

A. | don't renenber the exact nunber, but | recall
the Option 1B was structured so that on average,

t hroughout the country, the Class | differentials averaged
t he sane as under Option 1A

Q But nonethel ess, they -- they started in a | ower
base, if that's what Option 1B is in the record?

A As | recall, the Option 1B, as it was devel oped by
the transportati on nodel operated at that tinme by Cornel
Uni versity, produced a differential surface that was --
had a -- a lower slope, let's call it, geographically than
Option 1A, and a | ower overall average, and that the
Option 1B price surface was adjusted upward to equal on
average over all the 3,000-plus counties that those

differentials applied, to which those differentials
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applied, so that the two were the sane in their average.
They differed primarily by the difference in slope.

| never understood why USDA produced two options.

Q Nonet hel ess, they did, correct?
A They di d.
Q And nonet hel ess, they had a preference, correct?
A. They had a preference in that they -- they chose
to produce Option 1 -- 1B in that recomrended deci sion.
Q Al right. I'mreally al nost done.
And | -- | started at the end of M. Rosenbauni s

exam and now | want to go back to the beginning. And |
just want to make sure | understand what your know edge is
as opposed to the know edge of a future wtness.

And so I'mreferring to the bottom of page 5 and
the top of page 6. The data to be used are USDA s average
conponent tests of producer mlk in all Federal Oders
during cal endar year 2022.

A That's correct.

Q As opposed to nmy having a conversation, |ikely
| ater today, with M. Covington, can you point to ne where
t hat data conmes from where that answer cones fronf

A | conputed this several tinmes. | believe the nost
recent one where | looked at it was -- was from-- from an
early responsive data request for -- originally from
National All-Jersey. It was the nost conplete data | saw
that included all the fat/skimorder results, which are
not published on the USDA website.

| subsequently conferred with M. Covington who
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was -- basically was tracking the | atest data from USDA
i ncluding on the exhibits yesterday, and reconfirned those
nunbers.

Q Those nunbers had a | ot of footnotes to them
didn't they?

A | believe so. But we -- what we were looking to
do there was to establish an initial increase. W were
not wedded to those nunbers, because if there's better
data becane avail abl e, those nunbers could easily be
adj ust ed.

The main -- main thing we were | ooking at was to
make the |ong overdue increase fromthe current nuch | ower
standards to sonething that was approxi mati ng what the
current conposition of mlk was. Wether or not we woul d
fight over, you know, you know, a two-decinal-place
difference if new -- if new data becane avail abl e, that
was not the -- that was not the particular issue.

The issue is to basically initially reset those
skimmlk conp- -- conponent conposition factors to
sonet hing that was close to the current conposition of --
of producer skimmlk and to provide a nechani sm for
further adjustnents based on data as conputed by USDA

You will note that we did not basically nandate
any particular level of increase. W did provide a
m ni nmum so that, basically, what | would call nuisance
| evel increases, you know, would -- would not occur.
Because, as you know, our proposal was very respectful of

not disrupting risk managenent positions which have
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subsequent|ly becone very inportant to the dairy industry,
whereas in the year 2000 they were probably | ess so.
Q Wel |, so speaking of better data, you propose
usi ng, you know, the national average as received in
all -- in orders, which would include in Class Ill and
Cass IV, correct?
Your decision -- you are not distinguishing

between the mlk actually received by Cass | as opposed

to Class Ill and IV plants, correct?

A. Correct. It is basically the national average
test for -- for producer skimmlKk.

Q G ven -- given multiple conponent pricing, and

it's been around for a while now, as an economst, is it
not reasonable to conclude that rational actors, |ike
dairy farm cooperatives seeking to maxi m ze the val ue of
producers' mlk, would direct hire solids nonfat mlk to
Class Ill and |V operations as opposed to Class |?

A. They could do that, yes.

Q Shoul dn't they be doing it, if they can?

A If they can, and | presune -- and it was
economc -- in their economc interest to do so, they
woul d probably want to do so under the current -- current

provi si ons.

Q And the current provisions, which you do not seek
to change, would continue to price Class |, whatever the
base conponent -- would continue to price Cass | on skim
mlk and butterfat, correct?

A. Say that again.
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Q In the MCP orders, where Class IIl and Cass |V
achieve a higher price for the dairy farner, if they do
hi gher protein or solids mlk to the Cass IIl/IV, you are
not seeking to change the Class | side fromwhat it is
t oday based on your answer to the previous question?

A. Can you define what you nean by change the d ass |
si de?

Q Al right. In nultiple pricing orders, let's say
a dairy farnmer -- or a dairy farm cooperative has high
solids mlk -- 50%of its mlk is high solids and half of
its mlk is lower solids. And it has two custoners: One
custoner is a Cass Il cheese operation, and the other is
G ass |.

That rational cooperative is going to send that

high SNF mlk to Class Ill, correct?
A. You woul d expect that to occur, yes.
Q And send the lower SNF to the Class |, correct?
Yes?
A Yes.

Q Ckay. And since you are not changi ng, not
proposi ng changi ng, and this hearing doesn't have open,
the fact that that exists, that it is to say MCP on
Class I11/1V, skimmlk butterfat on Cass |, that
i ncentive won't change, correct?

A. That's under the current -- the current
arrangenent .

Q But that -- you are not proposing to change that

current arrangenent, are you?

r TALTY COURT REPORTERS, INC. 286
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 24, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. In terns of requiring fluid processors to pay in
on conponents on Class |, no, we're not -- we are
proposing a systemin which Cass | processors would pay
into the pools on the basis of increased skimmlk
conponent conposition factors, yes.

Q So why should Cass | handl ers pay based upon
order value as opposed to what they are actually getting?

A. So what do you nean by what they are actually
getting?

Q We just tal ked about rational actors in MCP orders
sending high SNF mlk to Cass Ill plants, correct?

A. They woul d have a tendency to send their higher
Class Ill -- their higher testing mlk to Class Ill uses,
yes.

Q And nothing in your proposal, if adopted, would
change that incentive, would it? To send it to Cass IlII
as opposed to Class |, correct?

A Yes. That woul d be correct.

Q And so ny question is, why then are you proposing
to use the national order average, which by definition the
incentive in MPC orders is to send it to cheese as opposed
to what Cass | plants actually get just like Class Il
and |V?

A. When you say what Cass IIl -- Cass | plants
actually get, you nmean, the conponents that they get in
the m|k?

Q Yes.

A. Well, let ne extend your question. Wat you are
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suggesting is that maybe a better arrangenent woul d be
setting the skimm |k conponent standards at a | ower | evel
for Class | versus Class Ill or Class |IV. How would that
work as a systen?

Ri ght now, the Class -- Cass | is established on
the basis of a nover that uses Cass IlIl and Class IV in
vari ous conbi nations, previously the higher of, currently
t he average of plus 74 cents. W are proposing obviously
the return to the higher of.

But still under either nover, basically, based on
Class Il and Cass IV prices that are conputed by the
sane fornula under the current system W are not
proposing to cre- -- we would not -- we considered but
deci ded not to propose the system whereby the Cass |11
and C ass |V advanced pricing factor formulas would differ
in their conponent conposition fromthose for the actual
Class Il and Cass IV. W have considered that to be
basically would -- would create, you know, disorderly
mar keting on its own.

So we -- our proposal continues the system where
the Cass IIl and Cass |V fornmulas are the sanme, in terns
of their skimmlk fornulas, are the sanme, whether it's
the nonthly class prices or the advanced skimm |k pricing
factors. And that's very clear in the regulatory | anguage
that | provided yesterday.

So we -- we specifically rejected the idea of
having a different set of -- of skimmlk conponent

conposition factors for Class | mlk versus the
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manuf act ured products.

Q So in MCP orders, at |east, where the incentive
will be to ship the higher solids nonfat to Class Il and
| V operations, rather than a m ni mum pricing systemthat
recogni zes that Class | isn't getting that val ue under

that incentive, you are just going to charge them nore,

correct?

A. | do not agree with your prem ses that they do not
get higher value out of the -- out of the higher solids,
no.

Q They are not getting all that value, are they, if
the incentive is to shipit to M -- to cheese plants?

A. They are getting -- they are getting the val ue of
the higher solids mlk that is in -- basically in the
pool s.

Q But they didn't get it thenselves, did they?
Sonebody el se got it?

A. Wel |, when you say "it," what do you nean --

Q " mtal ki ng about --

A - - because.

Q -- the incentive in MCP orders to ship the higher
solids nonfat to a Class IIl or IV plant, and you agreed

that that's the case.

A. Well, let's say in a particular order that -- or
within a particular co-op, the lower testing mlKk,
currently, is higher than the |ower testing mlk that
woul d have been available to do, you know, that -- that

differential shipping that you descri bed back in the year
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2000.

So the value of the mlk, even at the | ower
testing mlk, that is going to, presunably in your thought
experinment, Class | processors, is considerably --
probably consi derably higher than the current skimmlk
conponent conposition factors that apply to all products.

Q It may be sonewhat higher, but if they are not
getting, because of the incentive, all of that value, you
have gone the full amount, correct?

A. That would -- that would be a consequence of
Proposal 1, yes.

Q Thank you.

MR. ENGLISH: | have no further questions.

THE COURT: Thank you, Counsel. W have been
going for about an hour and a half. Do we need a break?

All right. Let's -- anything prelimnary before
we take a ten-m nute break?

Seeing nothing, let's cone back at 20 of 10:00, at
9: 40.

(Wher eupon, a break was taken.)

THE COURT: Back on the record.

W have -- the witness has resuned the stand.

W have further cross-exam nation?

CROSS- EXAM NATI ON
BY MR SM TH:

Q Good norning, Dr. Vitaliano.

A Good nor ni ng.

Q |"mDan Smith. | represent the Maine Dairy
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| ndustry Associ ati on.

MDI A, just for context, represents all the farners
in the state of Miine cooperative and i ndependents.
Primarily serves to supply the two fluid mlk plants in
Portl and, and those two plants essentially provide the
fluid sales in Maine, but they al so provide a not
unsubstantial portion of the fluid market in Boston. So
the primary concern of MDIA is the pay price.

| f you refer back to yesterday, you testified --
you testified yesterday that the premuns in the
mar ket pl ace had -- had |l argely di sappeared in recent
tinmes.

Do you recall testifying to that effect?

A That's ny understandi ng, and that's been the
consistent report that | have gotten from our nenbers who
are actually marketing mlKk.

Q So -- and the net consequence of that is that the
Federal Order price becones the pay price to the producer?

A. It is essentially beconmng the pay price to
producers.

Q As a result, the primary concern of MDA farners

is the pay price, and hence, in -- in this proceeding,
i npact of the proposals on -- on the Federal Order price.
Does that track?
A Yes.
Q |'"d like to also refer to your testinony yesterday

wth M. MIltner, and, you know, greatly appreciated you

indicated that in addition to testifying to the specific
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I ssue of this proposal, your testinony was al so i ntended
to provide an overall sunmmary and context for Nati onal
M1l k's subm ssion; is that correct?
A That's correct.
Q Soin -- inthat regard, I'd like to refer you to

page 5 of your testinony.

You summari zed the functions of the Federal

Orders, the second being to pronote orderly marketing, up

2023

at the top.

A Yes.

Q So, can you just -- this norning you said --
testified that -- that in substance National MIk was
responding to the fact that we had -- and | don't nean to
characterize it, you can correct ne -- that we had reached

a point of having a sub mninmum pri ce.
Can you just describe that again, what you neant
by that?

A. Agai n, the purpose of -- the purpose of the
current skimmlk conposition factors in Class IlIl and
Cass IVmIlIk is to pro- -- is to basically specify the

average conposition of producer skimmlk in the country.

Those factors reflected roughly what the conposition was
at the tinme of Federal Order Reform They no | onger do.
They are, basically, in that sense, for the -- for those
prices, you know, producers get paid based on those,
particularly in the fat/skimorders and for all O ass |
those are prices that are below the current val ue of the

conponents in the mlKk.
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Agai n, the Federal Order conponent pricing
formul as establish a value for the individual conponents.
The skimm |k conposition factor establish standardi zed
| evel s of those conponents in producer skimmlk, and the
current levels of those conponents who are val ued by the
conponent pricing fornmulas are basically significant
under- -- significantly understated because the |evel of
conmponents in current producer skimmlk are significantly
hi gher than provided by the current conmponent -- skimmlKk
conponent pricing factors.

To that extent, | would characterize those -- the
current skimm |l k conponent conposition factors that

Proposal 1 addresses as substandard.

Q So --
A. Sub m ni nrum
Q -- your characterization then invol ved just

Proposal 1, or is it fair to broaden it out to that --
that given -- over time, that the lack of adjustnent to
the other factors that make up the producer pricing, or is
that a --

A The other factors that are subject of our other
proposals will have their own -- you know, there's a
common thenme that the current factors are outdated. They
are outdated in different ways that will be addressed when
t hose proposal s are addressed.

Q Ckay. Then | guess ny question is a little bit
broader. Referring back to the issue of disorderly

marketing, | aminterested in your assessnent of the
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relationship between the | evel of producer price with all
of the factors involved and disorderly marketing.

How does the | evel of price up and down affect
di sorderly marketing in the systenf

A. The level of -- are you tal king about price
volatility?

Q | ncrease and decrease, not so nuch the volatility
of the price, but | guess, cutting to it, if there's a
decrease in the price, as you' ve described with
M. English today, the relationship between the market
price and the m ni rum Federal Order price, there is a
bal ance to be struck there.

So at what point in relation to the nmarket price
and the mninmumprice, as it has degraded over the years,
does that affect disorderly marketing?

A. Yeah, I'mnot sure | can respond to the question
as you phrased it, because the -- the termdisorderly
mar keting that | have used in ny testinony pertains
primarily to the decreasing distance between C ass |
prices and the class prices for manufacturing products.
That -- that difference which is -- needs to be at a
certain mninmumlevel to -- basically for the Federal
Order systemto work, has been decreasing and increasing
the -- the incentives to depool mlk which is what is
basically creating the disorderly marketing condition
in-- in the context of Proposal 1.

Q Wll, in-- in the context of Federal Oder 1,

depooling's not so nuch an issue, correct?
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A. Federal Order 1 is unique, alnost, anongst orders
in that they have -- Federal Order 1 has a very effective
nmechani smto di scourage depooling. The other Federa
Orders do not have that. The Pacific Northwest order has
kind of a version of that. But Federal Oder 1 is
relatively unique in that regard.

Q But how about with regard to the disorderly
mar keting of the supply of mlk with reduction of producer
pricing and procedures going out of business, which in the
sout heast, at least, is contributing to pressure on the
mlk supply.

So in that sense, is there a direct correlation
bet ween producer pricing and disorderly marketing?

A. Well, in terns of the southeast where they --
basi cal ly producers are not receiving the true conponent
value of any of their mlk, you could argue then that the
Federal Order pricing fornmulas are contributing to
basically the significant pressure on the mlk supply in
t hose areas and the producers are increasingly going out
of business in the area.

There are many reasons for that. But the -- the
adjustnent in prices that we're proposing would -- would
have sonme marginally greater effect in the southeast, but
in those sout heastern orders the anount of -- of
non-Class | mlk is relatively small. So the inpact of
i ncreasi ng under Proposal 1 the skimmlk conposition
factors in Cass | would have a nuch nore significant

effect on the producer price down there, yes.
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t he southeast to the northeast, one commonality is -- is
that in the northeast the distance that mlk has to nove
fromthe farns to the fluid mlk plants has becone
increased significantly; is that a fair statenent?

A. Based upon our experience in this process |
descri bed, the distance that mlk travels fromfarns to
pl ants has been increasing pretty nuch nati onw de.

Q And is it reasonable to say that there can be

found a direct correlation between the price to producers

and that result with the | oss of farns cl oser --
admttedly there's lots of other factors invol ved, but
isn't it fair to say that there is some correlation

between farmprice and the exit of farns closer to the

pl ant s?

A | don't have specific knowl edge of whether the
actual geographic location of plants -- of farnms with
respect to plant |ocation, whether that -- what -- what
effect that has on the exit of dairy farns. [|'mnot --
that is not a -- sonething that I'mthat famliar wth.

Q Ckay.

A The actual |ocation as opposed to the, you know,
financial inplications for -- for viable farmng

oper ati ons.

Q Were I'm-- where |I'm ai ned, and maybe |I' m not
going to get there on a straight line with you, it could
be -- but on page 7 of your testinony, at the top -- and

again, to your point that your discussion today and
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yesterday is nore sunmmary in nature, you indicate that
Dr. Brown will be testifying with regard to the inpact of
adopting National MIk's five proposals and, quote, his
analysis will show that these proposals will have a
nodestly positive inpact on the average price of mlKk
received by farmers, which will dissipate fairly rapidly.

The resulting average prices are expected to converge

within a few years to their baseline levels, i.e., levels
expected to prevail in the absence of any order changes.
So ny -- ny essential question to you, that

assunes that all five proposals are adopted; is that

correct?
A. That's correct.
Q Your -- the petition includes basically sunmary

representations of the inpact of each proposal on the
producer pay price?

A. | believe Dr. Brown will testify to that -- to
t hat extent.

Q And is it fair to say that sonme of the proposals
wi Il increase the producer price and sone will decrease
t he producer price?

A Yes.

Q So what -- what happens if sone of the proposals
that have the effect of increasing producer prices are not
adopted to your summary statenent on --

A That will change that conclusion that | -- that |
stated Dr. Brown would testify to.

Q Wthin that consequence --
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A Yes.
Q -- of reducing --
A. Al of ny statenents and all of Dr. Brown's

analysis in terns of the summary are in the assunption
that the entire package is National MIk's produce --
National MIk's proposal s are adopt ed.

Q And that -- that really leads to what is ny, you
know, primary question for you in sunmary. Is it a
prem se of -- of National MIKk's subm ssion that the
proposals need to be adopted as a package? You stated,
you know, in a nunber of places that they're presented as
an i ntegrated conprehensi ve package.

But what happens on the backside? 1Is it National
M1l k's proposal they all be adopted as a package or can
t hey be adopted pieceneal or should they -- I'msorry to
repeat nysel f, your Honor, but all to be adopted
collectively or not at all or sone can be adopted but not
ot her s?

A. Qur position is, obviously, that they all be
adopt ed toget her as a package, and our board of directors
voted to approve this package, ny understanding, on the
assunption that there was an integrated package consisting
of proposals that woul d have sone offsetting effects.

But the fundanental purpose of all of our
proposals is to update the current conponent end product
pricing fornmulas that are designed to basically mmc the
price discovery transm ssion process fromend product

prices to producer prices to basically update those
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techni cal nechanisns in the various formulas to nore
closely resenble the current dairy industry structural
f eat ur es.
Q So, I"'mtrying to put one and one together

| f sonme of the proposals are not adopted, that
woul d have the consequence of reducing producer pricing.
Do you think that the result of that would be to
contribute to disorderly marketing?

A. Yes. It would depend on -- you know, there would
be various different m xes in which that could occur. But
my guess -- ny -- | would -- | would agree with your
statenment, yes.

Q Thank you.

Ckay. Just to switch in a couple quick questions.
Ms. Coale infornmed us yesterday that the econom c anal ysis
is not going to be available until the end of the hearing,
if at all. And -- and the result of that is the
i nportance of the evidence submtted by each of the
proponents in terns of the inpact of their proposals.

Sois Dr. Brown -- will he be providing
evidentiary data in support of the sunmary statenents in
the petition? WII it be laid out in nore specific
detail ?

A. | believe, you know, Dr. Brown -- I'm-- Dr. Brown
will testify to the inpact of the package, and he w ||
address the specific conmponents.

Q Wth -- with supporting data?

A. Well, with -- with the data in his analysis, yes.
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Q Good. Ckay.
And will he be providing an analysis of the inpact
of the overall adoption of all five proposals --
A Yes.
Q -- so that we'll be able to assess the inpact if
sone or all of themare not --
A. That's ny under st andi ng, yes.
Q Ckay. Very good.
MR. SM TH: Thank you. That's what | have, your
Honor .
THE COURT: Thank you, Counsel.
Any further cross of this w tness?
Yes.
MR. MLTNER Ryan M Itner, counsel for Select
M | k Producers.
CROSS- EXAM NATI ON
BY MR M LTNER:
Q Dr. Vitaliano, | just have a couple of questions
to follow up on M. Smth.
National M1 k's package of five proposals, there
are other proposals in the hearing, some of which are very

close to or address the sane issues as National MKk,

correct?
A. That's correct.
Q |f, for instance, one -- let's say National

Al'l -Jersey is proposal nunber two, if the departnent were
to want to adopt that proposal instead of nunber one, and

the rest of National MIk's, would National M|k support
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that or is your position that it's all five of these or
none of thenf

A. Under that hypothetical, National M|k would have
to exam ne the resulting package and deci de whether it was
still good enough and whether they would support it. |
can't speak for our board of directors.

Q Ckay.

A. And | can't ultimately speak for how the dairy
farmers in each of the orders would react to sonething
different than our proposal, our package of proposals, in
a referendum on the orders.

But let's say we are -- we are proposing this
i nt egrat ed package of recommendations. W have -- we feel
we have very strong support for each of them \Wether we

woul d say, you know, you change one decinmal place in any

of our proposals we're -- you know, our support would
di sappear, | can't speak to that either. Wat |I'm saying
is that we are -- we are proposing -- we are supporting

our package of proposals. W feel they have been, you
know, very responsibly worked on and -- and can be -- can
be justified, and we're here to present that evi dence.

Q But for -- so, for instance, if -- if the C ass
price surface, which we're not tal king about that proposal
right now, but if -- if that piece were not included,
National M|k would not support the other four conponents
bei ng adopt ed?

A | can't speak for National M1k under that
hypot heti cal .
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Q Ckay.
MR. MLTNER: Thank you.
THE COURT: Any further cross?

| see Ms. Taylor is turning on her m crophone

or --
M5. TAYLOR: Unh-oh. Good norning.
THE COURT: W do have AMS goes last, so | assune
t hat anyone else -- |'mnot seeing anyone el se wanting to

go, so it is your turn, AN
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good norning. | just have a few questions. |
t hi nk nost of our questions will probably be from
M. Covington | ater.

As we understand your proposal, you are not

proposing to increase the butterfat standard of 3.5% is

t hat correct?

A. Well, the butterfat standard of 3.5%is -- ny

2023

understanding, is basically just a convenience for stating

class prices, you know -- you know, for producer mlK.

It -- it never was intended to represent the actua

conposition of mlk. It was a convenience added that was

adopt ed many, nmany years ago. W' re probably closer to 4%

now, but we're not advocating changi ng that because, you

know, we have, you know, decades and decades of data
stated at 3.5% We're probably stuck with it now
But that -- that is a nomnal feature that only

enters this conversation in that technically it is ny
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under standi ng that the 3.5% nom nal standard was
effectively used to set the current conponent conposition
st andar ds.

But we're not nmaking a big deal of that. W're
saying in any case they are outdated and we are
recommendi ng they be updated to sonething to basically --
you know, to current conposition standards. That is the
entire purpose of Proposal 1.

Q Ckay. And then in your testinony, and | think
other -- you had other questions on this, you tal k about
updati ng conponent |evels for -- the conponent levels to
reflect all Federal Orders, but as you' ve discussed, there
are four Federal Orders for -- that you use fat/skim
pricing. And | know there are sone estimated data that's
going to be put officially on the record by USDA in a
little bit, but those are estimted nunbers.

And our question to you is, would you propose --
since you tal k about using conponent |evels in all orders,
are you proposing that USDA sonehow woul d col | ect
conponent data in the fat/skimorders as well, that they
currently do not collect?

A. | would assune that if there is a standard, if,
you know, Proposal 1 is adopted as stated, using the
nati onal average, in all orders, that the system woul d
basically provide for -- provide -- devel oping that data
for the fat/skimorders so that that could go into the
conposi tion.

|f there was a -- you know, a technical problem
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with that because, you know, those orders would continue

not to pay in conponent pricing, as | pointed out in ny

testimony, including the tests in those orders, which

represent maybe 10%of all the mlk, if -- if there was an

issue that it would be very difficult to collect that

i nformati on, but nonethel ess, USDA could feel that they

woul d get -- that using the conponent pricing order

issue -- data only would -- you know, would still give

basically a nationw de representation to the fornul as.
W're not -- | would characterize that those --

t hose orders woul d, you know, have to be included to --

for us to support Proposal 1. That's kind of a technica

data issue. And we -- we thought it was inportant to

basically, if those orders would be affected by

Proposal 1, which it would be, that their data be included

inthe -- in the -- in the anal ysis.

Q Ckay. So if | rephrase what | think |I heard, was
you woul d -- you support that USDA woul d col | ect conponent
data in those four skinm fat orders that we do not
currently collect, and if there's sone reason that we are
unable to collect that information, then you would be okay
just using the averages for the seven conponent orders
that we currently do collect?

A. Yes. | think I'mwilling to commt National MIKk
to that because it is -- it would not nmake a big
di fference conpared to the fundanental principle that we
need to update the conponent factors, significantly, from

where they currently are and to keep them updated in the
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future.

The issue of whether the, you know, data could be
collected in those four orders or not is -- you know,
woul d have a relatively mniml effect on the -- on -- on
the systemif every other provision of Proposal 1 was
adopt ed.

Q Ckay. Thank you

The way you have the -- or National MIk has the
order | anguage witten is that the inplenentation would
happen in going forward basically February and March. |If
there was a proposed increase, it reached the .07
t hreshol d, that would be inplenented in Mrch.

| guess ny question is why February, March? Wy

not a cal endar year basis?

A. That was basically, you know, |ooking through the
updating procedure that we proposed, we -- we would assune
that the -- shortly after the close of the cal endar year,

the data for the recently cl osed cal endar year woul d be
avail abl e, and that cal culation of what the three years --
the -- the nost recent three years, including the cal endar
year just ended, would be able to be nmade and announced.
And so the -- the -- February, March, you know,
nunbers in -- nonths in there, were based upon nmaking the
cal cul ati on and announcing it as soon as possible, as soon
as the data woul d be avail abl e. Because ny understandi ng
is USDA collects that data nonthly, and so you woul d be
able early in the follow ng cal endar year to nake that

cal cul ati on, announce the result, and with the 12-nonth
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del ay that we have recommended, we -- we would not need to
wait to -- in order to do it on a cal endar year basis, you
woul d probably need to wait another ten nonths or so to be
able to then inplenent it.

Q Ckay. Two questions on that, then

So the February/ March announcenent is tied to when

the data -- when USDA has the data avail abl e.

A Yes.

Q So if that was slightly different because of
actual -- when we get the data and we can announce that,
National M|k would be anenable to sone possible slight
change to that announcenent ?

A. Yeah. Basically it was to nake sure -- to nake
t he cal cul ati on and the announcenent as soon as the data
woul d be avail abl e.

Q Ckay.

A. |f the data were avail able two weeks | ater, so,

you know, that could be adjusted.

Q Ckay.
A. But it was basically to get the information out
qui ckl y.

Q And then the 12-nonth lag, is it safe to assune
that's related nore to risk managenent and that's why
that's in there?

A That is, yes.

Q Ckay. One last question

In your testinony, you tal ked about how there

woul d be proposed changes both to 50 and the new section
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1051, which you have in there. And then there's also talk
about how there woul d be changes to 1005.51, 1006.51, and
1007.51. But | don't see any reference to those changes
i n your proposed | anguage.

So coul d you explain what you nean there?

A. The proposed | anguage only deals with Proposal 1.
Those statenments -- those changes to the |anguage in the
sout heast -- the three southeastern fat/skimorders relate
to our Proposal -- Proposal 19 on the Cass | differential
surface. And it's just a -- a convention. That will be

addressed at that tine. And the | anguage that we propose

for that -- for Proposal 19 wll include the changes to
those provisions. It was basically just to sinplify
the -- sinplify the statenent of the Cass | differentials

in those three southeastern orders fromthat current --
the current sort of two-part statenent, for which | assune
there's a reason, but | don't know that reason.

Q Ckay.

A. But those are -- you know, the nenbers of our task
force that were famliar with that figure, that that was
sonet hing that could be done w thout doing injustice to
t he reasons for why --

Q But that was related to --

A Yeah - -

(Court Reporter clarification.)
BY M5, TAYLOR
Q | said, so that reference to in the Southeast

orders, Section 51, is really dealing with Proposal 19,
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not a change that would go with Proposal 1, and | just

wanted to make sure --

A. That is correct.
Q -- 1 was clear on that. Ckay.
M5. TAYLOR: | think that's all we have. W'l]I

save the rest for the further wtnesses for National MIKk.
Thank you.

THE COURT: We have anot her cross-exam nation?

Ckay. This is okay with you, AMS? W have
sonebody interfering with you on -- yes, sir.

DR BQZIC. Good norning, your Honor. Dr. Marin
Bozic, president of Bozic, LLC, here on behalf of Edge
Dai ry Farmer Cooperative.

CROSS- EXAM NATI ON

BY DR Bzl C

Q Peter, thank you for your testinony and your
diligent answers to this cross-exam nation. | want to
follow up to what Erin said about the -- asked about the

butterfat test, and you answering that it was nerely a
matter of inconvenience.

We are just now conpleting the analysis that shows
that if butterfat test is increased that it wll inprove
hedge effectiveness --

(Court Reporter clarification.)

BY DR BQZI C
Q We are just now conpleting anal ysis that shows
that if butterfat tests, standard butterfat test, is also

i ncreased, that would increase the hedgi ng effectiveness
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when Class |1l futures are used for managi ng producer
gross pay pry risk.

So | wanted to ask you whet her you see any
downsi de of increasing standard butterfat test.
understand that it doesn't really matter. |t doesn't
matter at all for pool accounting. But is there any

downsi de to increasing that?

A. What do you nean by increasing the butterfat test?
Q So you used a certain procedure to increase the
protein test from2-point -- from3.1to 3.36. If you

were to apply the sane procedure to calculate the
butterfat test, instead of 3.5, let's say 4.02, or

what ever that may be, would there be any downsi de that you
are aware of ?

A. Wel |, again, our Proposal 1 only relates to the
skimm | k conponent conposition factors. The butterfat
test cones into play in calculating the -- the skimmlKk
conposition of a given test -- test -- skimtest of -- of
producer m |k when you translate that down to the sonewhat
smal | er val ue of producer skimmlKk.

So we are -- we are -- our proposal doesn't really
address the butterfat test. It is an -- it is inportant
that the current butterfat test be taken into account when
maki ng that calculation. But we didn't -- | don't see
how, in a sense, our proposal relates to -- in any other
material way, to the butterfat tests.

Q Understand. Because it's related -- it is focused

on skimmlk price. But if AVS were to inplenent your
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proposal in such way that they also increase or propose
i ncreasing the standard butterfat test for the purpose of
effective risk managenent, would you -- would you -- could
you contenpl ate any uni ntended consequences or downsi de of
t hat ?

A. Ckay. You are talking about if they noved away

fromthe current 3.5% --

Q Ri ght.
A. -- that is -- that is material for hedging
pur poses, because that's how the price -- because it is

t he announced prices that the futures settle to.

|"'mnot a risk managenent expert. You can reserve
that question for our expert witnesses to follow that wll
focus on risk managenent. But | assune that that woul d be
a disruptive -- that would involve a change in risk
managenment procedures.

Q But ot her than risk nanagenent, are you aware of

any uni ntended or adverse consequences on any ot her aspect
of the industry, assumng that it is properly del ayed

along with protein and ot her solids?

A Well, again, | ook at the current 3.5% butterfat
standard as just a -- a benchmark for reporting prices,
and that the key -- you know, the key factors are the skim
mlk prices and the -- you know, and the butterfat

conmponent pri ces.
| f that standard were changed, as | alluded to,
decades worth of data that is standard -- that is stated

at the 3.5% butterfat, there would be a discontinuity in
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the data series, but that would be probably a problemfor
econom sts and ot her anal ysts.

Q Right. But --

A. As opposed to sonething that would create
di sorder -- you know, disruptive -- disruption in the
actual marketing of mlKk.

Q Sure. So would it be fair to summarize your
statenment as, you know, you cannot think of any concrete
exanpl e of real world disorderly marketing that would

ensue I f butterfat test is increased?

A. Beyond, you know, risk managenent, consi derations,
and --

Q Ri ght.

A. -- econom c and policy analysis research --

Q Sur e.

A -- reasons, no.

Q Thank you very much

Changi ng topics to delay --

THE COURT: Before you nove on, can | just ask,
what is the butterfat test? 1s that the sane as a
butterfat standard, butterfat percentage? 1've gotten a
little | ost here.

THE WTNESS: Butterfat standard is probably a
nore accurate termfor that, because the butter -- the
termtest inplies actual conposition determ nation through
| aboratory procedures. This is the standard 3.5%
butterfat standard at which producer mlk class prices are

announced.
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DR BQZIC. Forgive ne, Judge, | don't have enough
grace here to speak eloquently in a proceeding |ike this,
but --

THE COURT: Believe ne, | can't, so that's fine.
| think -- that nmakes sense to ne. W're talking about
t he percentage nunber that we --

THE W TNESS: Hi s standard.

DR BQZIC. W are tal king about a standard, yes.

THE COURT: Very well. Thank you.

DR. BQZI C. Yeah.

BY DR BQZI C

Q | wanted to change topic to delay. Your proposa
calls for a 12-nonth delay, in which the organization |
represent here today fully agrees that it is inportant for
ri sk managenent.

But just for the purpose of being on the record, |
was hoping that we could go into nechanics of how it
di srupts risk managenent. |If you prefer that we defer
that to your expert w tness, we can.

A | would prefer that that be deferred to -- that
wi |l be answered thoroughly by our expert w tness.
Q Ckay. Al right.

DR. BQZIC. No further questions, your Honor.

THE COURT: Ckay. Thank you.

Any further exam nation -- examnation in the
nature of cross before we get to redirect?

Seei ng none, Ms. Hancock, you have the floor.

M5. HANCOCK: Thank you, your Honor.
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REDI RECT EXAM NATI ON
BY MS. HANCOCK:
Q Dr. Vitaliano, I'Il start where we just left off.
You were asked about the butterfat standards.
Is that -- is the butterfat standard really just a

statistical conparison?

A It's -- it's -- 1 wouldn't even call it
statistical. It is basically a data reporting conventi on.
Q Ckay. So sonething that you just use as a data

poi nt ?
A. Yeah. At the tine that it was established, it was

represented approximately what the butterfat test was of
producer m | k.

Q Ckay. And throughout your cross-exam nation
guestions, you were taken down nunerous trails to -- to
tal k about different hypotheticals and consuner effects on
mar ket .

| "' mwondering if you could just take us back to
the high |l evel of -- and give ne a high | evel explanation
of what Proposal 1 is again?

A Proposal 1 addresses one portion of the dairy
product pricing fornmulas that were adopted in Federal
Order Reformand are now and for the foreseeable future
the pricing formulas for the Federal Order program CQur
fundanental -- the reason we are here i s because many
features of those product price fornmulas have becone
outdated given the current realities in the U S dairy

i ndustry.
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For Proposal 1, the skimmlk conposition factors
that were -- that are -- were adopted in Federal Oder
Ref ormand are currently still in place assune that there
is a certain conposition and, therefore, value of the
conponents in producer skimmlk in Cass Ill and
Cass IV. Those standards are currently -- seriously
understate the actual conposition of producer skimmlk
and, therefore, underval ue producer skimmlk in Cass I
and C ass |V uses.

W are -- Proposal 1 sinply proposes that those
factors be updated to reflect nore closely the current

conposition of producer skimmlk and that they be --

that -- and that a nechani sm be addressed -- be adopted
that will provide for themto be updated in the future
wi t hout going through a hearing, because as we w || have

an expert witness testifying, the expectation is the skim
m | k conmponent conposition of producer skimmlk can be
expected to continue to increase even at the rates we have
seen that increase over -- in recent years.

Q And did any of the hypotheticals or the exanples
about the effects on other markets -- other classes of
products, Cass | in particular, did that alter in any way
your belief that those nunbers shoul d be updat ed?

A No.

Q And we al so heard sone questions about, well, it's
been 15 years since anybody has requested to have this
| ooked at.

Does that in any way invalidate any of the reasons
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t hat you have gi ven today?

A. No. There -- | cannot speak to the reasons why
it's been 15 years since sonme of these provisions have
been rai sed.

Q Does that in fact --

A Basically, we are | ooking at where we are now and
going forward and not -- not -- not being concerned about
what happened in the past. But what's happened in the
past does not affect the fact that a serious updating of
many of these proposal -- of many of these factors needs

to be nade, and that's why we're here.

Q Ckay. We also -- you received a line of questions

about PPDs and -- and the effect of Proposal 1 on PPDs.
Can you tal k about what the totality of all of National
M I k's proposals effect will be on PPDs?

A. The totality of our proposals would be to reduce
the -- increase the PPDs on average and reduce the

i nstances of negative PPDs, and it would do so by sinply

restoring an appropriate |l evel of distance between C ass |

prices and the manufacturing prices. Many of our
proposal s woul d have that effect, and it woul d have that
effect in-- in total.

Q And is that part of the reasons why you believe
that the entirety of the proposals should be adopted
t oget her ?

A Maki ng that change will pronote orderly marketing

by -- by reducing the incentives for depooling and a -- if

you go back and | ook at the original decision in 1999 for
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adopti ng Federal Order Reform the Departnent of

Agricul ture enphasi zed the inportance of reducing the

i nstances of depooling of mlk and clearly identified

depooling of mlk as a disorderly marketi ng phenonenon.
Q Ckay.

A. So we are basically follow ng the | ead of what

USDA laid out in the Federal O der Reforminitial decision

as what's -- what's inportant for creating and mai ntaini ng

orderly marketi ng.

Q One of the other lines of questions you received

was suggesting that Federal Order pricing mght be in sone

way contributing to the cause of the declining Cass |
mar ket s.
| s that your experience?

A. W will have an expert wi tness testifying that
that is not really a significant cause, that there are
many ot her factors that are leading to the decline in
fluid mlk consunption in the United States.

Q And can you think of any exanples of what those
m ght be?

A Yes. | work fairly closely wth the checkoff --
producer checkoff organization, and they are very -- they
spend a | ot of resources |ooking at Class | consunption.

Probably -- I'mnot an expert in this, but the --
t he trenmendous growm h of alternative beverages to fluid
mlk has led to increased conpetition, you know, far w der
consuner choi ce of beverages than was the case in the

past. The fact that consuners consune |iquid beverages
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increasingly away fromthe hone, in their autonobiles, and
their offices, and the like. And that mlk is probably,
you know, maybe one of the | esser conveni ent beverages to
consune on the go, so to speak.

And one of the main drivers of the decline of
fluid mlk, to ny understanding, is the decline in, you
know, sit-down, hone breakfast consunption, particularly
of -- of cereal, that there's a -- as M. English alluded
to, there is a correlation between the decline in cereal
consunption and the decline in fluid mlk consunption.

And it is a fact that people are -- particularly children,
are eating breakfast less frequently, a sit-down neal at
home consumi ng cereal. And when cereal declines, fluid
mlk is declining along with it.

So there -- again, we have to consult an expert on
what determ nes -- basically what the determ nants of
fluid mlk consunption are, but it is ny understanding
that price is arelatively small part of that. And we'll
have an expert witness again testifying to that effect.

Q And staying in that -- in that sane line, there's
been sone reports that sone of these premum m |k products
are selling at 150% of the fluid mlk prices.

Have you seen those reports?

A. Yes. That's ny understanding that -- | have
observed the price differences nyself in the supernmarkets.
It is nmy understanding that the highest price fluid mlk
beverages are the ones that are experiencing growmh at the

nmoment .
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1 Q Ckay. Suggesting that it is not the Federal O der
2 pricing that's driving the decline in -- in Cass |?
3 A. That woul d be ny interpretation, yes.
4 Q Ckay.
5 M5. HANCOCK: That's all | have. Thank you,
6 Doctor. Appreciate your tine.
7 THE COURT: Thank you, Counsel.
8 Anybody want to have a stab at testifying with
9 re-cross? | don't encourage it.
10 Ckay. Wth that, | think -- | think we have the
11 one exhibit with this -- for this wwtness. So | nove that
12 into -- and | guess in -- I'msorry to interrupt your
13 conversation. You want to nove your exhibit into
14 evi dence?
15 M5. HANCOCK: Yes, your Honor. Thank you for the
16 remnder. | appreciate that.
17 THE COURT: Not at all.
18 M5. HANCOCK: Exhibit 62.
19 THE COURT:  Yes.
20 Any obj ecti ons?
21 Exhi bit 62 as previously identified is entered
22 into the record.
23 (Thereafter, Exhibit Nunmber 62 was received
24 i nto evidence.)
25 THE COURT: | think that's it. Thank you very
26 much, Dr. Vitaliano.
27 Ckay. Who is next?
28 Are you going to bring up another AMS wi t ness?
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M5. McMURTRAY: Yes, your Honor. W're going to
call John Herbert as a witness right now.

THE COURT: Ckay.

M5. MMURTRAY: And just a rem nder before we get
started for -- for the -- oh, ny gosh, the reporter, ny
nane is Mchelle McMirtray.

THE COURT: Thank you, Counsel.

Pl ease rai se your right hand.

JOHN HERBERT,

being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Your w tness, Counsel.

DI RECT EXAM NATI ON

BY M5. McMURTRAY:

Q Good norning, M. Herbert. Can you please state
and spell your nane for the record.

A. Yes, John Herbert, J-OHN HERB-ERT.

Q And what is your current position and title?

A | am an Associ ate Market Admi nistrator for the
Appal achi an, Sout heast, and Fl ori da Marketing Areas.

Q And in preparing for this hearing did you prepare

any docunents?

A Yes, | did.

Q Do you have those docunments with you today?

A Yes.

Q For docunents that nmaybe you didn't prepare, were

t hose prepared under your supervision?

A. For the docunments | did not prepare, they were
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ei ther prepared under ny supervision or | was involved in
t he preparation.
Q And did you put these docunents together of your

own accord, or were these docunents the result of

requests?
A They were the result of requests.
Q And to be clear, do these docunents reflect your

personal views?

A. They do not.

Q And are you offering these docunents in favor of
or agai nst any of the proposal s?

A | am not.

Q And do you intend that these docunents be used by

all parties?

A Yes.
THE COURT: | hate to bother with this, but can we
get -- | think we do need an address.
M5. MMURTRAY: Yes. Thank you.
THE COURT: |'mnot sure why, but we're going to

foll ow the rules.

M5. MCMURTRAY: And it can be your business
addr ess.

THE W TNESS: The address of our office is 10301
Brookridge Village Boul evard, Louisville, Kentucky, 40291.
BY M5. McMURTRAY:

Q Ckay. So at this tinme | would like to mark the
chart titled Producer M|k and Conponents by C ass and
Order as Exhibit 44.
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(Thereafter, Exhibit Nunber 44 was marked for
i dentification.)
BY M5. McMURTRAY:

Q M. Herbert, do you have this docunent?

A | do.

Q And can you please tell us what this docunent is?

A. Yes. This docunent represents Producer M|k and
Conponents By Class and Order for January of 2008 through
April of 2023. It is Table 1 on the hearing website.

Q And | see that this docunent is rather |engthy and
that there are sone footnotes that nmay help explain this
docunent. Can you go through those?

A. Yes, | can go ahead and read each footnote.

So footnote 1 states, "Skimm |k pounds and
butterfat are reported data for all orders.”

(Court Reporter clarification.)

THE WTNESS: |1'Il start all over on the
f oot not es.

Footnote 1 states, "Skimm |k pounds and butterfat
pounds are reported data for all orders. Nonfat solids
pounds by class are reported for multiple conponent
pricing orders."

Footnote 2, Class Ill and total other solids are

reported in MCP orders. To estimte the pounds of OS --

which is other solids -- in Classes I, Il, and IV, the
non-Class |1l other solids pounds (total other solids
mnus Class Il other solids) were multiplied by the

percent of nonfat solids in each of the respective
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cl asses. Exanple, Cass | nonfat solids over Cass | plus
Class Il plus Cass IV nonfat solids would give you
percent of nonfat solids in Class | as a percentage of I,
1, and | V.

Footnote 3, To estimate the pounds of protein in
Classes I, Il, and IV, the non-Class Ill protein pounds
which is total protein mnus Class IlIl protein, were
mul tiplied by the percent of nonfat solids in each of the
respective classes. Exanple, Cass | nonfat solids over
Class | plus Cass Il plus Cass IV nonfat solids equals
nonfat solids in Cass |.

Footnote 4, "For skinifat orders, other solids
pounds for all classes were estimated by multiplying the
skimutilization percentage in each class by the estimted
total other solids pounds.”

Footnote 5, "For skimfat orders, protein pounds
for all classes are estimated by nultiplying the skim
utilization percentage in each class by the estimated
total protein pounds.”

Footnote 6, "For skimfat orders, nonfat solids
pounds for all classes were estimted by addi ng the
estimted other solids in protein pounds."

Footnote 7, "The nonthly market average protein
test, other solids tests, and somatic cell count of
producer m |k pooled on Federal Orders 5, 6, and 7, were
esti mated usi ng producer weight and payroll data provided
by handlers to the Market Adm nistrator. The conponent

data provi ded represents approxinately 70% or nore of the
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total producer ml k pooled on Federal Order 5 in a given
nmont h, approxi mately 80% or nore of the total producer
m | k pool ed on Federal Order 6 in a given nonth, and
approxi mately 70% or nore of the total producer mlk
pool ed on Federal Order 7 in a given nonth."”

Footnote 8, "The nonthly average protein test and
ot her solids test of producer mlk pool ed on Federal
Order 131 were estimated using protein and other solids
tests for Federal Order 124. Total protein pounds were
estimated by nultiplying the total producer m |k pounds
on" -- "pooled on Federal Order 131 by the protein percent
in producer mlk pooled on Federal Order 124. Total
solids pounds were estimted by nultiplying the total
producer m |k pounds pool ed on Federal Order 131 by the
ot her solids percent in producer mlk pool ed on Federal
Order 124."

Finally footnote 9 indicates "values in italics
are estimated. "

| do want to nmake two ot her comments about the
f oot not es.

First, footnote 2, where it explains how the other
solids and protein are calculated for the conponent
orders, that is in general. Sonme orders actually do --
for some multiple conponent pricing orders, the
classification of conponents by class is actually at the
handl er | evel, then each handler's classification is added
together to get the conponent levels by class. So you are

not going to nultiply the percentages as indicated in that
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footnote for all orders.

One additional comrent with the page nunbering in
t he docunent. So the docunment goes pages 1 through 44,
and then skips to page 55. There are no m ssing pages.

It is just nunbered incorrectly. So the pages after 55
back are actually the 45th page going -- and subsequent
pages are all nunbered ten pages off.

M5. McMURTRAY: | appreciate that.

And so just to also clarify for the record and for
interested parties, that the footnotes contained in the
docunent that we have today that's marked as Exhibit 44,
those are different than the ones on the website, but we
will be updating this chart on the website.

"1l nove next and | will mark the chart titled
Announced Cl ass Prices and Prices Using NVPF s Proposed
Conponent Levels for January through Decenber 2022 as
Exhi bi t 45.

(Thereafter, Exhibit Nunber 45 was marked for

i dentification.)

BY M5. McMURTRAY:

Q M. Herbert, do you have that docunent in front of
you?

A | do.

Q And can you expl ain what this docunent is?

A. Yes. This docunent represents Announced O ass
Prices and Prices Using National MIk Producers' Proposed
Conponent Levels for January through Decenber 2022. This

represents -- this is represented by Table 6 on the
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websi t e.

Q And can you just go through sone of the data and
what this chart is show ng us?

A. Yes. So | can go across the colums starting left
to right. Represents the class and order, which would be
the Federal Order. And then the first section represents
the prices under the current conponent levels in the price
formulas. So if you look at the first two footnotes, the
first footnote indicates that prices are in dollars per
hundr edwei ght, and the second footnote indicates that the
conponent levels for protein is 3.1 pounds per
hundr edwei ght of skim nonfat solids is 9 pounds per
hundr edwei ght of skim and other solids is 5.9 pounds per
hundr edwei ght of skim Again, those are the current
conponent levels of skimmlk reflected in the current
pricing fornmul as.

The second section | abel ed prices under proposed
| evel s reflect the class prices based on National MIk's
proposed conponent |evels. Footnote 3 indicates that
t hose conmponent levels for protein are 3.39 pounds per
hundr edwei ght of skim nonfat solids, 9.41 pounds per
hundr edwei ght of skim and other solids, 6.02 pounds per
hundr edwei ght of skim

The final section is |abeled differences in prices
bet ween current and proposed conponent |evels, and it is
the difference between the -- it is the price under
proposed | evels mnus the prices under current |evels.

Q Thank you, M. Herbert.
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So nmoving on to Exhibit -- what we have marked as
Exhibit 46, which | would also Iike to mark for
identification as Exhibit 46.

(Thereafter, Exhibit Nunber 46 was marked for

i dentification.)

BY M5. McMURTRAY:

Q Can you explain -- can you just tell us what this
docunent is?

A. Yes. This exhibit is the PPD/ UniformPricing
Refl ecting National MIk's Proposed Class | Differentials
by Order for May 2022. Online is Tables 22 and 23. And
for this exhibit the first page represents May 2022, and
t he second page is October 2022.

Q And can you take us through what this chart is
showi ng us?

A Yes. So, starting fromleft to right, the first
colum is the Federal Order nunber. The next colum is
the Class | producer mlk pounds pooled on that order for
May 2022. Next column, total producer m | k pounds, which
woul d be the producer m |k pooled on that respective order
for May 2022. The next colum to the right would be the
Cass | utilization.

The next section of colums is the C ass |
differential value. Actual represents the actual d ass |
differential value, which would be at the current
differentials. The next colum is the differenti al
value -- the Cass | differential value using National

M I k's proposed differentials. And then the third colum
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under the Cass | differential unbrella would be the
di fference between actual and the proposed.
The next set of colums is | abel ed narket average
Class | differential. The first colum is the actua
mar ket average Class | differential. The next columm
woul d be the market average Class | differential under --
using the National M|k proposed differentials. And then
again the third colum is the difference in those two.
The next set of columms represents the PPD or

uniformprice at the announced zone.

"Il go ahead and read footnote 3. The -- it
i ndi cates that an average PPD or uniformprice -- which
the | ast row of these tables shows averages -- an average

PPD or uniformprice cannot be cal cul ated due to the

di fferences across skimfat and nmultiple conponent pricing
orders. Difference reported in total/weighted average row
is the producer m |k weighted average of the differences
across orders.

So back to the section PPD/uniformprice at
announced zone. The first columm actual represents the
actual PPD or uniform price announced for each order for
May 2022. The next columm represents the PPD or uniform
price using the National M|k proposed differentials.

Then the third colum is the difference.

Finally, to the far right, the heading is narket
average PPD or uniformprice at location. The first
colum is, again, actual using current differentials. The

next colum is the cal culation using National MIKk's
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proposed differentials. And then, again, the third --
final colum is the difference.

Q Ckay. And just to be clear, the chart on the next
page shows the sanme data, but just for October 2022, but
it is the sane type of data?

A That's correct.

Q Ckay. We will nove on to what | would Iike marked
as Exhibit 47.

(Thereafter, Exhibit Nunmber 47 was marked for

identification.)
BY M5. McMURTRAY:

Q M. Herbert, do you have this docunent in front of
you?

A | do.

Q And can you tell us what this docunent is?

A. Yes. Exhibit 47 is Pooled D stributing -- Pool
Distributing and Supply Plants by Order, Decenber 2000.
This is Chart 4 on the website.

And I w il go ahead and nention that the next --
so Exhibits 47 through 52 are all going to be maps of pool
di stributing plants and supply plants by order for
Decenber of 2000, 2005, 2010, 2015, 2020, and 2022. And
those are Charts 4 through 9 on the website. And then at
the end of each of the maps there is a | egend that
i ncl udes plant nanes, plant city, plant state, a FIPS
code, and Federal Order.

M5. MMURTRAY: At this tinme, we can go through

Exhibit 47 in a nonent, but | would |ike to go ahead, as
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M. Herbert indicated, and mark for identification as
Exhibit 48 the group of charts Titled Pool Distributing
and Supply Plants by Order for Decenber 2005.

(Thereafter, Exhibit Nunber 48 was marked for

i dentification.)

M5. McMURTRAY: We would like to mark for
identification as Exhibit 49 Pool Distributing and Supply
Plants by Order for Decenber 2010.

(Thereafter, Exhibit Nunmber 49 was marked for

identification.)

M5. McMURTRAY: We would like to mark as
Exhibit 50 the Pool Distributing and Supply Pl ants by
Order for Decenber 2015.

(Thereafter, Exhibit Nunmber 50 was marked for

identification.)

M5. MMURTRAY: Marking for identification as
Exhibit 51 the Pool Distributing and Supply Plants by
Order for Decenber 2020.

(Thereafter, Exhibit Nunmber 51 was marked for

i dentification.)

M5. MMURTRAY: And the last one in this group, we
would like to mark for -- as Exhibit 52 the Pool
Distributing and Supply Plants by Order for Decenber 2022.

(Thereafter, Exhibit Nunmber 52 was marked for

identification.)

BY M5. McMURTRAY:
Q Ckay. M. Herbert, |'mgoing back to Exhibit 47.

|"d just like to take -- to have us go through this a
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little bit and explain what it is.

So opening it to page 2, can you explain what this
map i s show ng?

A. Yes. This map represents pool distributing and
supply plant |ocations for the entire U S. for
Decenber 2000.

So the map -- each Federal Order is identified by
col or which can be seen in the | egend on the right. For
exanpl e, Federal Order 1 on the upper right-hand side is
shaded in green color as outlined with a green outline.
Each Federal Order is shaded and outlined with a different
color. The pinpoints on the map represent plant
| ocations, the pool distributing and pool supply plant
| ocati on.

| do want to make a note that the plant | ocations
are ba- -- throughout out those maps are based on the
pl ant state and county FIPS code where the plant is
| ocated, so the pin |ocations are approxi nate. They don't
necessarily identify the exact address of the plant. They
are nore, you know, based on the approximte | ocation
based on the county.

Q And just to be clear, there's a section on the
western side of the map that is not outlined or shaded.

Does that nean there is not a Federal Order in
t hat area?

A That is correct.
Q Ckay.
A. At least let me clarify. So during Decenber 2000,
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that is -- that is correct.
Q Ckay.
A. And | ater maps will show the California is

hi ghl i ghted, which there's a California order currently.

Q Ckay. Thank you

Moving on to page 3, can you just take us through
this map?

A Yes. So page 3 is for Decenber 2000 Poo
Distributing and Supply Plants for Federal Order 1 and
Federal Order 33. Essentially, it is a zooned-in version
of the previous page, so you -- you can see the Federal
Order 1 and Federal Order 33 marketing areas.

The Federal Order 1 is highlighted in green and
outlined in green, and the plant |ocations are identified
with a pin and a nunber. Those nunbers correspond to the
| egend in the back of the exhibit where you can find the
pl ant nane and city, etcetera.

Federal Order 33 is the purple region. It is also
outlined by the purple lines. And for the plants, it is
the sanme information. Those pinpoints and nunbers
represent plants, and the specifics on that plant as far
as the nane, city, state, Federal Order, etcetera, can be
found in the legend at the back of the exhibit.

M5. TAYLOR® M. Herbert, | have a few additiona
clarifying questions that we didn't discuss |ast night,
but | think it m ght be hel pful for the record.

THE W TNESS: Ckay.

M5. TAYLOR. On the first page -- and | want to
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make this clear, since this is for, in Exhibit 47,
Decenber 2000. This shows the current Federal Order
boundaries. It doesn't -- you tal ked about California.
But there was not -- was there also a Western order back
i n Decenber of 2000 that m ght not be reflected on here?

THE WTNESS: Yes, that is accurate. So there was
a Western order that | believe was termnated in 2004 that
is not reflected on this map.

Additionally, there were a couple other changes to
mar keting areas. |1n 2005, the Appal achian Marketing Area
expanded to include additional Virginia counties. This
map reflects the current marketing area of Federal
O der 5.

Additionally, | believe it was in 2006, the
Arizona order -- or Clark County, Nevada, was renpved from
the Arizona order, so this nmap represents the current
mar keting area for the Arizona order al so.

M5. TAYLOR: Thank you.

And one last thing. These |ocations of plants,
they don't necessarily reflect where that plant is
regul ated, do they? They just are by physical |ocation?

THE WTNESS: That is correct. The legend in the
back indi cates which order they are regul ated by.

M5. TAYLOR. That's it. Thank you. [I'Il turn it
back over.

BY M5. McMURTRAY:
Q We can nove on to page 4 of the same Exhibit 47.

Just once again, can you just describe this, what
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this shows?

A. Yes. So page 4 represents pool distributing and
supply plants for Federal Orders 5, 6, and 7 for Decenber
2000. Again, it is simlar to page 2. It is just, you
know, zoonmed in so that the plant |ocations and nmarketing
areas are easier to see.

The pink shaded area is the Appal achi an Marketing
Area as outlined by the pink colored Iine. The Southeast,
or Federal Order 7, marketing area is shaded yellow and is
bordered by, | guess, a brown and yell ow col ored |ine.
And the Federal Order 6, or Florida Marketing Area, is
shaded blue as outlined by a blue Iine. And, again, the
plants are identified with pinpoints and nunbers, which
can be found in the |l egend at the back of the exhibit.

Q Ckay. Just to make sure this is all on the
record, we'll nove to page 5, and if you can just explain,
agai n, what this shows.

A. Yes. Page 5 represents pool distributing and
supply plants for Federal Order 30 for Decenber 2000.
Again, it is -- essentially the second page of the exhibit
is zoonmed in to make it easier to see the Federal Order 30
mar keting area. The Order 30 nmarketing area is
hi ghlighted in the tan color or shaded in the tan col or,
and the outline, the brown there, outlines the marketing
area. And, again, the plants are identified on the map
wi th the pinpoint and nunber, which can be found in the
| egend in the back of the exhibit.

Q Thank you.
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Movi ng on to page 6.

A. Page 6 represents pool distributing and supply
plants for Federal Order 32 for Decenber 2000. Again, it
essentially is a zoonmed-in version of page 2. The Federal
Order 32 marketing area is highlighted in the purple/pink
shaded area, and the marketing area as outlined by the
pink lines. And again, the plants are identified with the
pi npoi nt and nunber, and those plants -- the nanme and city
and state in regulating order can be found in the back of
t he exhibit.

Q Ckay. Turn to page 7.

A. Page 7 represents the pool distributing and supply
plants for Federal Order 126 and 131 for Decenber of 2000.
Simlar to the other maps, it is basically a zoonmed-in
versi on of the second page.

So the yell ow-green color represents the Federal
Order 126 marketing area and is outlined by the yell ow
border. The pink shade -- or I'msorry, it's not really
pink. The -- to the |eft-hand side, the brownish shade is
the Federal Order 131 marketing area and is outlined by a
brown colored line. And, again, the plants are identified
W th pinpoints and nunbers which can be found in the back
of the exhibit.

Q | think the | ast nmap on page 8.

A So, page 8, the title says, Pool Distributing and
Supply Plants, Federal Order 51 and 124, Decenber 2000.

As | nmentioned previously, Federal Order 51 was

not a Federal Order marketing area in Decenber 2000, so
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that should just say Federal Order 124. The maps for 2020
and 2022 will actually include Federal Order 51 and 124 on
t he sane nap.

But in this case the Federal Order 124 marketing
area i s shaded in the purple color and outlined by the
purple outline. And, again, the plants are identified --
the plant locations are identified by the pinpoint and
nunber, and those nunbers correspond to the table in the
back of the exhibit.

Q And then on page 9, is this the table that you
have been referencing as we have gone through the maps?

A. Yes. Page 9 is the legend or table | was
referring to that includes the | egend nunber, which is
what was identified on those maps, in addition to the
pl ant nanme, plant city, state, the FIPS, and the Federal
O der .

Q Thank you.

M5. MMURTRAY: And I'Il just note again for the
record that the exhibits that we have marked after this
one as 48, 49, 50, 51, and 52, reflect the sane data, but
just in different years, so rather than have M. Herbert
go through them all

So we wll nove on. 1'd like to have marked for
Exhibit 43 -- 53. Sorry for that, 53.

(Thereafter, Exhibit Nunmber 53 was marked for

i dentification.)

BY M5. McMURTRAY:

Q M. Herbert, do you have this docunent in front of
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you?
A Yes.
Q Can you tell us what this docunent is?

A. So Exhibit 53 corresponds to Chart 10 on the
website. It is Producer MIk by County for Decenber 2000.
Simlar to the other maps, Exhibits 53 through 58, which
correspond to Charts 10 through 14 online, are going to be
maps for Decenber 2000, 2005, 2010, 2015, 2020, and 2022.

M5. McCMURTRAY: And just to clarify for the
record. So very simlar to the prior set of maps, so
Exhibit 54 would be Producer MIk by County for Decenber
of 2005.

(Thereafter, Exhibit Nunber 54 was marked for

identification.)

M5. McMURTRAY: |'d like to mark for Exhibit 55
Producer M|k by County for Decenber 2010.

(Thereafter, Exhibit Nunmber 55 was marked for

i dentification.)

M5. McMURTRAY: 1'd like to mark for Exhibit 56
Producer M|k by County for Decenber 2015.

(Thereafter, Exhibit Nunber 56 was marked for

identification.)

M5. McMURTRAY: Marking for identification as
Exhi bit 57, Producer M|k by County for Decenber 2020.

(Thereafter, Exhibit Nunmber 57 was marked for

i dentification.)

M5. McMURTRAY: And then our last one is --
marking for identification as Exhibit 58, Producer M Ik by
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County for Decenber 2022.
(Thereafter, Exhibit Nunmber 58 was marked for
i dentification.)

BY M5. McMURTRAY:

Q Just a quick clarifying question, M. Herbert.
Wul d the orders -- would these reflect the current orders
that were in existence for each year that they show?

A These maps, simlar to the previous exhibits, the
mar keting areas are going to reflect the current nmarketing
area, other than the Federal Order 51. So, for exanple,
as | stated, the additional counties that were added in
Virginia are reflected throughout these maps even though
t hose counties weren't actually added until 2005.

Q Okay. Well, we will start with Exhibit 53.
Opening it to page 2, can you explain what we are | ooking
at ?

A. Yes. So page 2 represents producer mlk by county
for Decenber 2000 for the Northeast Marketing Area, which
is Federal Order 1. The green line outlines the actual
Federal Order 1 marketing area. The |ight blue shaded
counties represent counties with mlk production pool ed on
Federal Order 1 in Decenber of 2000 fromw thin the
Federal Order marketing area. The darker blue shaded
counties represent counties with mlk production pool ed on
Federal Order 1 in Decenber of 2000. Those counties are
| ocated outside the marketing area.

"Il also note that the total pounds by state

listed in thousand pounds are identified on the right-hand
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side of the page. And there is a -- there are restricted
states included in the other -- the other |abel at the
bottom of the total pounds by state. Those restricted
states include Del aware, M chigan, M nnesota, Nevada, New
Jersey, Utah, Rhode Island, Virginia, Wst Virginia, and
W sconsi n.

And one additional note on these nmaps. Each
Federal M|k Market Order may present data differently
whi |l e mai ntaining confidentiality, and so differences in
the maps reflect this as far as how the counties are
represented.

Q And can you tell us why those states -- or what
does it mean for a state to be restricted?

A. If a state is restricted, it means that in that
particul ar state we cannot post the data because there are
fewer than three handlers with data. So in this case
there would be fewer than three handlers with ml k pool ed
on Federal Order 1 in Decenber of 2000, so we cannot
publish that information for confidentiality concerns.

Q Ckay. We can nove on to page 3.

Can you explain what we're |ooking at, at this
map?

A. So page 3 represents producer mlk by county for
Decenber 2000 for the Appal achian Marketing Area, Federal
Order 5. The Appal achian Marketing Area is outlined by
the red outline. The gray colored counties within the
mar keting area represent counties in the marketing area

that have m |k production pooled on Federal Order 5 in
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Decenber of 2000. The blue counties outside the marketing
area represent counties that have m | k producti on pool ed
on Federal Order 5 in Decenber 2000 from outside the

mar keti ng area.

Again, the exhibit lists total pound by state on
the right-hand side. The other |line at the bottom of that
list represents restricted states, which in this case are
New Mexi co and Okl ahona.

Q And just to clarify, | apologize for not doing
this on the page, so -- on the prior page. But for
counties within the marketing area that are not shaded in
bl ue, does that nean that there was no mlk in --

A That's correct. That neans -- it neans there was
no mlk pooled on that Federal Order.

Q Okay. Myving to page 4, can you explain this one
for us?

A. Page 4 is producer mlk by county for
Decenber 2000 for the Florida Marketing Area, which is
Federal Order 6. The blue outline outlines the Federal
Order 6 marketing area. The light blue shaded counties
represent counties with producer mlk pooled on Florida --
the Florida Marketing Area in Decenber 2000 fromw thin
the marketing area. The other bl ue shaded counties
represent counties with producer mlk pooled on the
Federal Order 6 order in Decenmber 2000 from outside the
mar keting area. And, again, the total pounds by state,
are listed on the right-hand side of the page.

Q We can nove on to page 5.
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A. Page 5 represents producer mlk by county for the
Sout heast Marketing Area, Federal Order 7, for
Decenber 2000. The brown outline outlines the Federal
Order 7 marketing area. The gray shaded counties inside
that outline represent the counties wth producer mlk
pool ed on Federal Order 7 in Decenber 2000 fromw thin the
mar keting area. And the bl ue shaded counties represent
counties with producer mlk pooled on Federal Order 7 from
farms | ocated outside of the marketing area.

Agai n, the total pounds by state are listed on the
right-hand side. And at the bottomof that |ist, other
represents restricted states, which in this case include
II'linois, Indiana, Maryland, M chigan, M nnesota, New
Mexi co, Chio, Pennsylvania, South Carolina, Virginia, and
W sconsi n.

Q Movi ng on to page 6, can you explain this map?

A. Simlarly, page 6 is producer mlk by county for
Decenber 2000 for the Upper M dwest Marketing Area,
Federal Order 30. The orange outline outlines the Federal
Order 30 nmarketing area. The gray shaded counties within
the outline represent counties wth producer m |k pool ed
on Federal Order 30 marketing -- pool ed on Federal
Order 30 for Decenber 2000 fromw thin the marketing area.
The bl ue shaded counties represent producer mlk pool ed on
Federal Order 30 in Decenmber 2000 from outside the
mar keti ng area.

And, again, total pounds by state are listed on
t he right-hand side.
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In this case, there's a footnote 3, which
i ndi cates that the pounds for Wsconsin al so include
restricted pounds from Montana and -- or include
restricted pounds from Montana as well as Wsconsin
pounds.

Q Ckay. Moving on to page 7, can you explain this
map?

A. Page 7 represents producer mlk by county for
Decenber 2000 for the Central Marketing Area. The Centra
Mar keting Area's boundaries are highlighted by purple
outline. The gray shaded counties within that purple
outline represent counties with producer m |k pool ed on
Federal Order 32 in Decenber 2000. The blue counties
outside that outline represent counties with producer mlKk
pool ed on Federal Order 32 from outside of the marketing
ar ea.

Total pounds by state are, again, identified on
the right-hand side of the page. The other line indicated
at the bottom of the page represents restricted states.
In this case the restricted states include |daho, New
Mexi co, Utah, and Wom ng.

Q Moving on to page 8.

A. Page 8 is producer mlk by county for
Decenber 2000 for the M deast Marketing Area, Federal
Order 33. The marketing area is outlined by the purple
outline on the map. The purple shaded counties represent
counties with producer mlk pooled on 33 fromcounties

within the marketing area. The bl ue shaded counties
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represent counties outside the marketing area that have
producer m |k pooled on Federal Order 33 in Decenber of
2000.

Again, the total pounds by state are identified on
the right-hand side of the page. The other line at the
bottomof that list represents restricted states. Those
states include Del aware, South Dakota, and Tennessee.

Q Moving on to page 9, can you explain what we're
| ooki ng at here?

A. Yes. Page 9 represents producer mlk by county
for Decenber 2000 for the Pacific Northwest marketing
area, Federal Order 124. The purple outline indicates the
mar keting area for Federal Order 124. The gray shaded
cells within that purple outline indicate counties in the
mar keting area with producer m| k pool ed on Feder al
O der 124 in Decenber 2000. The bl ue counties outside of
that outline represent counties with producer m |k pool ed
on Federal Order 124 in Decenber 2000 from outside the
mar keting area. The total pounds by state are |listed on

the | eft-hand side of the page.

Q | know this is a bit tedious, but noving on to
page 10.
A. Page 10 represents producer m |k by county,

Decenber 2000, for the Southwest Marketing Area, Federal
Order 126. The green outline represents the Federal

Order 126 marketing area, and the blue shaded cells -- the
bl ue shaded counties represent the counties within the

mar keting area with mlk pooled on Federal Order 126 in
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Decenber 2000. The pounds by state are listed on the
| eft-hand side of the page. Again, "other" at the bottom
of that list represents restricted states, which include
Kansas and Okl ahona.
Q And page 117
A Page 11 represents producer mlk by county for
Decenber 2000 for the Arizona Marketing Area, Federal
Order 131. The Arizona Marketing Area is outlined by the
bl ack border. The light blue or gray shaded cells within
t hat border represent counties wthin the marketing area
t hat have producer m |k pooled on Federal Order 131 in
Decenber of 2000. The blue counties shaded outside the
mar keting area represent counties wthout -- from outside
the marketing area that have producer m | k pool ed on
Federal Order 131 in Decenber of 2000. Again, pounds by
state are indicated on the |eft-hand side of the page.
Q Thank you.
And then just to, again, clarify for the record
that Exhibits 53 through 57 that are -- or through 58
mar ked for identification are -- show the sane information
but for the specified year that's on the front of the
chart?
A That's correct.
Q And then | think Ms. Tayl or as sone nore
guesti ons.
M5. TAYLOR: Good norning. | just have one nore
guestion and then a clarification for everybody.
M. Herbert, does USDA have one nore exhibit to
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put on at a later tinme?

THE WTNESS: Yes. USDA -- actually it is ny
under st andi ng USDA has a request for an estinated sal es
report that we're planning on putting on. And | was not
here yesterday, but it is ny understanding that there was
an additional request for information on salted and
unsalted butter that the USDA is al so working on.

M5. TAYLOR:  Thank you.

And for those in the room and also watching via
webcast, the tables and charts that all of the USDA
W t nesses have been referencing that are currently on the
website, those reflect our efforts to get data out as soon
as possible. And so what's on the charts m ght not be
exactly what's in the paper copies that we have here in
the room particularly, we tried to include additional
footnotes to explain all the data.

It is our intention to upload the exhibits as
received officially here at the hearing with the correct
exhi bit nunbers, and they will be the correct versions.
And those should go up on the website relatively quickly
now t hat we have pretty nuch gotten all of our data
together and put it on the record.

But | just wanted to make that clear, if soneone
has a paper copy and conparing it to what's online

currently, there mght be, you know, sone footnotes

m ssing, etcetera, but those will be changed shortly.
M5. HANCOCK: What exhibits did those apply to?
M5. TAYLOR:. | couldn't tell you what exhibits.
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Probably a nunber of them (Okay? But, you know, we

rel eased sone of these on the website maybe ten days, two
weeks ago, and have worked to nake sure that, for what
goes in the record, that it's accurate, and also that the
footnotes provide sone of the context that people need to
understand. So those additions were added.

THE COURT: Thank you, Ms. Tayl or.

s now a good tine to take another norning break?
Ckay. It's 11:17. Let's cone back at 11:30. We'll try
to pronptly start at 11:30. Of the record. Thank you.

(Wher eupon, a break was taken.)

THE COURT: On the record. Al right. W're
reconveni ng after the second norning break and conti nui ng
with our -- with witness Herbert.

Have we conpleted direct?

M5. TAYLOR  Yes.

THE COURT: Ckay. Wwo is up first for cross? |
notice M. English is standing.

Your wtness, sir.

CROSS- EXAM NATI ON
BY MR ENG.I SH:
Q Good norni ng.
A. Good nor ni ng.

Q My nane is Chip English. [I'man attorney for the
M Ik I nnovation G oup.
First, I want to thank you for all the obvious
hard work. | think I may have m ssed that yesterday. |

shoul d have said that yesterday for all of you.
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| also want to thank you for the fact that there
are sone clarifications here, the only caveat being that |
prepared the exam nation based upon the footnotes that |
had until this nmorning. And so | amgoing to have to
struggle to nmake sure |I can renunber ny questions based
upon the footnotes. So just bear with nme a tiny bit on
t hat .

And this is basically Table 1 -- well, Exhibit 44,
whi ch was Table 1, correct?

A That's correct.

Q Ckay. So -- but, again, | do think the footnotes
help a lot. But let ne start wwth a nore nundane set of
guesti ons.

So Exhibit 44, the first 44 pages, are al
basically the sane information, which is the producer mlk
and conponents, but only to a certain point. That is to
say, if you | ook back at the tables that were published,
and you took page 1 and page 55, they sort of go across,
correct?

A That's correct.

Q Ckay. So one of the things in the footnotes is

the idea that italicized information i s estinated,

correct?
A Correct.
Q "' mnot saying that ny eyes are worse than anybody

el se's, but, you know, | just want to have the record
clear as to, you know, what columms are or are not

italicized.
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So ny understanding is that for MCP orders, so for
i nstance, page 1, the very first line, 2008 January
Nort heast, every single nunber for an MPC order is an
actual nunber, that is to say none of themare italicized?

A Correct.

Q Ckay. And that would be true for any other order
that's an MPC order, correct?

A. | believe the data represented on the first page,
whi ch is skimpounds, butterfat pounds, and total pounds,

t hose nunbers are actual nunbers for both MCP and ski m fat
or ders.

Q Right. But -- well, I was going to get to skim--
but ny point is, every nunber on MPC is an actual nunber?

A. On the first page, correct.

Q Yes. So if | turn to the first Southeast page,
which is Appal achian, and it is page 6, as you were
starting to say with me there -- actually all of these are
al so actual, or are any of these estinates?

A Those are al so actual.

Q Ckay. So basically the first 44 pages, al
nunbers are actual ?

A Correct.

Q Thank you.

So now turning to page 45, which is the first page
for an MPC order -- and, again, I'mlooking at line -- the
very first line, 2008 January Northeast. And obviously
"' mnot |ooking at the order nunber but -- so the colum

Class | other solid pounds, that's an estinate, correct?
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A Correct.

Q Class Il other solid pounds is an estimate,
correct?

A Correct.

Q Class Il other solid pounds is an esti mate,
correct?

A No.

Q |"msorry. See, that's why | need this.

Ckay. So those are actual? Cass Il other solid

pounds are actual ?

A Correct.

Q Class |V other solid pounds is italicized, so
that's an estimate, correct?

A Correct.

Q Total other solids pounds is actual, correct?

A Correct.

Q Class | protein pounds is estimted?

A Correct.

Q Class Il protein pounds are estinmted?

A Correct.

Q Class Ill protein pounds is actual?

A Correct.

Q Class IV protein pounds is estinmated?

A Correct.

Q Total protein pounds is actual?

A Correct.

Q And, in fact, all the other nunbers on that page
for the rest of the colums are actual, correct?
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A Correct.

Q Thank you. Turning then to page 59, Appal achi an
which | believe is the first line itemfor skimmlk
orders. So |leaving aside the |last colum, somatic cell
which | believe has not been discussed at this hearing,
somatic cell is an actual nunber, correct?

A. Although it is not italicized, that actually al so

woul d be an esti nmate.

Q Ah, okay. So all the nunmbers in the second set of

pages, this skimm |k butterfat order, are esti nated,
correct? Are there any actual s?

A. That's correct, they are all estinmated.

Q Thank you.

So | did have a series of questions of how the

estimates were done, but | think the footnotes may explain

it. But |I also have a docunent which we upl oaded
yesterday and | abeled MG Exhibit 2 that | would like to
hand out, have nmarked for identification.

(Thereafter, Exhibit Nunmber 63 was marked

for identification.)

MR. ENGLI SH: This was upl oaded yest erday norning,

just like the objection.

THE COURT: |s 63 our next exhibit nunber?

Ckay. Let's mark this one-page docunent | abel ed
in the top right-hand corner Exhibit MG2 as -- for
identification, we'll mark this Exhibit 63.

MR. ENGLI SH:  Your Honor, may | approach the

Wi tness, just to give hima copy?
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THE COURT: O course, Counsel.
BY MR. ENGLI SH:
Q So | think we're al nost conpl eted handing it out,
so let nme set the stage here.

This is a very hypothetical plant of 10 mllion

pounds. W used 10 mllion pounds because that showed up

el sewhere for things, so 10 mllion pounds. But being --

whether it is hypothetical or not, it represents, it is
intended to represent, what would be a real plant in an
MPC order. But all the nunbers are hypothetical. In
fact, the fact that it is a 10% C ass | plant is

hypothetical. But it's |less relevant what the actual

nunbers are than the questions | want to ask because they

go to the footnotes. | want to see if | have got the

f oot notes correct now.

So do you understand that, what | have expl ai ned?

A. | believe so, yes.
Q Al right.

M5. MMURTRAY: We're going to object.

M. Herbert is here to testify to the facts in the
exhibits that he created, and this calls for specul ation.
And we -- we're going to object.

MR, ENGLI SH:  Your Honor, it is not specul ation.
| -- | want to ask himspecific questions that go to the
footnotes as to which nunbers are actual, which ones are
cal cul ated, and which ones are estimted. And that goes
exactly to the footnotes. So it is not intended to be

testimony for or against anything. It is to clarify for
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the record, because | happen to believe that -- | nean,
certainly the exhibit -- hey, listen, | figured it out,
but it took nme quite a while to figure it out, and | have
been doing this for a while.

And | think the record shoul d be clear about how

the -- if I"'mwong, if he disagrees with ne, then he'll
di sagree with ne, and guess what, |'Il have | earned
sonething. But | amnot putting this in -- that's a

hypot heti cal plant. These are not actual nunbers. They
are not intended to represent actual nunbers. They are
nerely an effort on ny part to understand the footnotes.

If you say no, then I'mgoing to be here a | ot
| onger going through those footnotes.

M5. MMURTRAY: W are okay with that, but we just
want to note for M. Herbert that if there is sonething
that he feels |like he can't answer, to nake sure that you
know t hat .

MR ENGISH And if he can't answer, then we need
to know that, and we'll figure it out. But I'mthinking
it's not as hard as we're naking it out to be because |
think -- I think the footnotes help.

THE COURT: No, | understand. Thank you. And |
think certainly we'll give M. English the opportunity to
build a foundation for the adm ssion of that, and with
that clarification that | understand he's not --

MR, ENGLISH |I'mnot going to ask this wtness --

THE COURT: Yeah, he's not asking the witness to

vouch for this. This is a hypothetical. It is a way of
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exploring --
MR, ENGLI SH: Yeah.
THE COURT: -- the source which is reflected in

the footnotes of sone of his exhibits for various nunbers.

Wth that, | think we can continue. And it is marked for
identification. It is not admtted yet.

MR ENGLISH And I, frankly -- if | nove it for
adm ssion, it will be through the witness who prepared it

and not through this w tness.

THE COURT: \What ?

MR ENGLISH | will -- 1 will -- if | nove it for
adm ssion at a later tine --

THE COURT: Yes.

MR, ENGLISH -- it will be through the person who
prepared it, rather than attenpting to put this person on
the spot and validating anything. This is really an
effort as an illustration. And | think it's appropriate,
for the record, so we can understand the footnotes better.
And we all have the sane foundation for how the footnotes
read.

THE COURT: Yeah. | like that. |[|'mnot sure --
his clarifications mght be adm ssible anyway. | want the
docunent to be avail able to the decision-maker so they
will know what this testinony neans. W have had a | ot of
caveats on this.

MR. ENGLI SH: Let ne say that the person who
prepared this --

THE COURT: Yes.
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MR, ENGLISH -- is going to be a witness probably
Monday or Tuesday of next week. So, you know --
THE COURT: Ckay.

MR ENGLISH -- sort of |like the USDA's exhibits
being admtted at the end, | nean, | -- | can tell you I
wi Il nove adm ssion, and you can decide at that tine

whether to admt or not. But | wasn't proposing to do it

now because it seens to ne USDA may obj ect because |'m

trying to do it through their witness. |I'mnot trying to
do that.

THE COURT: Ckay. | just want to nake sure --
well, we have got it for identification. It'"s in there --

MR. ENGLI SH: Yeah.

THE COURT: -- at sone point, and that is good,

all those caveats. Thank you.
BY MR ENG.I SH:

Q So | eaving aside the nunbers and the fact that you
are not an MCP order, but, you know, |let nme tal k about the
first part, which is receipts, which is, you know,
starting on line 3 through line 11.

And so | want to look at Iine 7C, which has
10 mllion pounds. That nunber would be reported to you
by a handler, correct?

A Correct.

Q Ckay. Staying in the top section, |line 6D
producer mlk butterfat, of the 3.9% that would be
reported to you, correct?

A Correct.
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Q Line 9D, protein, if you are an MPC order, 3.2%
woul d be reported, correct?

A. To clarify, since |'"mnot an MCP order, |'m not
positive if the pounds or the percentage is reported, but
one of the two would be reported in a conponent order,
yes.

Q Ckay. So would you have the sane answer for
producer m |k other solids because you are not an MPC
per son?

A Correct.

Q But you believe one of them the pounds or the
percent age woul d be --

A Yes.

Q And the sane answer then for line 11, producer
m | k nonfat solids, the 8. 95%

A Correct.

Q One woul d be reported?

A That's correct.

Q Ckay. And the other woul d be cal cul ated based on
Class I117?

A Essential ly, yes.

Q All right. Now, would | be correct then -- now
let's go to colum E, percent skim The |ine producer
mlk -- the -- I'"'msorry -- the butterfat would be
cal cul ated at 0% because this is percent skim correct?

| mean, now you are under the percent skim
colum E, so that neans by definition the butterfat is

zero, but it mght be 0.4, correct?
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A. | f you are | ooking at skimpounds only, then, yes,
the butterfat would be zero.

Q Ckay. Although actually it could be sonething --
it is alnost inpossible to skimit all out, right, so it
could be sonething |like 0.04 or sonething?

A That's specul ating on what those nunbers are.

Q You don't know. Ckay.

But by definition, since it is skimmlk, now
colum E is 100% correct, because it's skimmlk, soit's
got to be 100%

A. |"'mfollowng that you are saying all the skimis

in the |line 5.

Q Yes.
A So whatever is in colum E, yes, | follow that.
Q So, now, | realize you don't have an MPC order

but if they have reported either the pounds or the
percentage in Cor Dfor line 9, thenline E -- |I'm

sorry -- colum E for line 9 is calculated. It's a
cal cul ated nunmber using that percentage and applying it to
skimmlk, right?

A Correct.

Q And the sane answer for producer mlk, other
solids, it would be cal cul ated using either percentage or
t he nunber based upon now the percentage in skim correct?

A Correct.

Q And for -- and then also line F, for E, would it
be the sanme answer for nonfat solids, correct?

A. Can you repeat that?
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Q So the producer mlk nonfat solids, |ike the
protein and other solids, the 9.31%1'mshowing in
colum E, is sinply using the cal culation of 8.95% now in
skim correct?

A Al -- yes, all three of those are correct.
Qobviously, | have not verified the math on those.

Q Al right. Now, let's go to the second set, and
realize -- so | don't knowif we're going to have to have
an MPC person or not to figure this out.

Under utilization, what's reported i s, you know,
1 mllion pounds. So this is a hypothetical 10% d ass |
pl ant, however unrealistic that is, which reported as
1 mllion pounds.

So that is an actual nunber, correct?

A Correct.

Q And then also the butterfat is reported at 2%
correct? That's actually reported by then?

A Correct.

Q And so the skimin line 15D is nerely subtracting
2 from 100 to get to 98?

A Correct. | will clarify that the way you
are identifying the utilization report is a great
oversinplification of the pooling process for how the
utilization of skinmbutterfat would be. But in general,
yes.

Q Well, believe ne, | wasn't trying to conplicate
this nore than | needed to.

Ckay. Now, in -- so simlarly, for Cass Il, the
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total nunber of pounds would be reported, correct, which
is 25C?

A Correct.

Q And simlarly, the fat used in Cass Il, which is
8% here, which is line 24D, would be reported, correct?

A The fat pounds in 24C woul d be reported, correct.

Q And then the line 33, Cass IIl, which is

3 mllion pounds, 33C, that is also reported, correct?

A Correct.

Q And line 32D at 4% the butterfat in the
Class Ill, would be reported, correct?

A. Ei ther the percent or the pounds woul d be
reported, correct.

Q Ei t her the pounds or percent, okay. One or the
other, but it works to be the sane ultimately, correct?

A Correct.

Q And then finally, for Class IV, 41C, the 4 mllion
pounds woul d be an actual nunber reported, correct?

A Correct.

Q And then either the pounds or the percentage in

40C or 40D woul d be reported, correct?

A That's correct.

Q Ckay. Now, in skimmlk orders, | realize it was
a footnote that says -- and I'll get back to that in a
second -- but that there's sonme data that you have

estimated from
But you wouldn't be having the line for protein,

ot her solids, and nonfat solids, correct?
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A That's correct.
Q Ckay. GOCkay. | may stretch here, and then we'l|l
have to figure out what we're going to do.

Do you know in an MPC order whether, for instance,
the Class | protein for 19E is an estimate, going to the
f oot not es?

A. According to the footnotes, yes, that is an
esti mat e.
Q Thank you.

Simlarly, Cass |, other solids, |ine 20E, ny
read of the footnote is that that is also an esti mate,
correct?

A Correct.
Q Simlarly, line 21, Cass |, nonfat solids, 21E,

that is an estimte, correct?

A The O ass | nonfat solids would be a cal cul ation
because you woul d have -- you have nonfat solids avail able
for Class Il, IlIl, and IV, and total nonfat solids, so you

can calculate Cass | total nonfat solids.

Q Ckay. So -- so you would actually -- so that is
an actual calc- -- but it is a calculation, it is not a --
it is not a reported nunber, it is a calculation?

A It is a calcul ated nunber.

Q And how is it cal cul ated agai n?

A. It would be the total other solids mnus Cass |V
other solids mnus Class Il other solids -- I'msorry. It
woul d be total nonfat solids mnus Cass |V nonfat solids

mnus Cass Il nonfat solids mnus dass Il nonfat
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solids, the Cass Ill nonfat solids being the sum of

protein and ot her solids.

Q Wul d the nonfat solids line for Class IlIl be an
estimat e?
A. The nonfat solids for Cass Il wuld be a

cal cul ati on.
Q Even in a Cass | plant, it wuld be a

cal cul ati on?

A. In a conponent order, the nonfat solids in
Class Ill is a cal cul ation.
Q Wuld the protein, 27 -- so Cass Il, line 27E, is

that an estimate, that percentage?

A. Can you restate that?

Q Class Il protein percentage, line 27E, is that an
esti mat e?

A Yes.

Q Class Il other solids, line 28E, is that an
esti mat e?

A Yes.

Q And then you are saying line 29, Cass Il, E
that's actual ?

A That woul d be a cal cul ati on.

Q A calculation, I'msorry.

A Yeah, for Cass Il that is an actual nunber based

on what's reported on the uniformprice.

Q And for Class IIl protein in this hypothetica
plant, line 35E, that's an estinmate?
A. Class Ill protein in component orders is
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identified on the uniformprice, so that would not be an
esti mat e.

Q But for an individual handler, it is still
reported as an actual ?

A Yes.

Q G ve ne one second.

Thank you, sir.

So given the estimtes that we have seen in the
colums, is it fair to say that USDA does not track the
actual utilization of conponents in a Cass | plant?

A. That may be a question better suited for soneone
in a skim-- or a conponent pricing order.

Q Ckay. So this is where | need to struggle with
the footnotes for a second.

So footnote 7, which refers to the estimtes for
Orders 5, 6, and 7, and you have already read it into the
record, so | don't propose to make you do that again. But
to give us context, for the record, what is producer
wei ght and payrol |l data?

A. Producer weight is data submtted by handlers to
t he Market Adm nistrator which identifies, for exanple,

t he pounds and conponents and m | k deliveries pool ed on
t he respective Federal Order by nonth.

Q And how was it that USDA was able to receive --
and | don't want confidential information, so if that's
what it goes to, you are going to tell nme that's the
answer, and |'m done.

But how was it able to receive this information
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that constitutes footnote 77

A So for the Federal Orders 5, 6, and 7, al
handl ers pool ed on the order submt their product pounds
and butterfat on a nonthly basis. Sone handlers al so
submt their -- the conponents they use in the conponent
pricing orders. So that's, that information was used for
t hose esti mat es.

Q And woul d that be reported for all their mlk or
just the mlk that cane fromthe nmultiple pricing orders
for the producers?

A. In general, that would be reported on all their
mlk for those esti mates.

Q So it's provided, but since it's not an MPC order
is it collected for information only, that is to say you
don't audit it?

A That's correct.

Q Ckay. The next footnote, footnote 8, refers to
t he net hodol ogy that USDA used to estimate for the final
skimm |k order, which is Order 131, correct?

A Correct.

Q And USDA chose to use Order 124, correct?
A Correct.
Q

2023

| f you know, does the Pacific Northwest order have

t he hi ghest |evel of butterfat and the hi ghest |evel of
protein in all the orders?

A | do not know that.

Q Do you know if there's a correlation between

butterfat and protein?
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A. | do not know the answer to that off the top of ny
head.
Q So we have plenty of data in the record, and

peopl e can cal cul ate for thensel ves.

So assume wth nme for a nonment that the Pacific
Nor t hwest order does have the hi ghest |evel of butterfat.
That woul d nmean that any solids, whether or not they are
t he sanme or whatever, any solids, would be found in | ess
skimmlk, correct?

MR HILL: Objection. He's asking for specul ation
at this point. He should not be answering these
guestions. He needs to put on his own witness in order to
answer these questi ons.

MR, ENGLISH | don't think it's specul ation.

It's a mat hemati cal question. Just --
MR. H LL: Then you should find a witness to do

t hat on your own.

MR, ENGLISH | amtesting the estimate. There's
a -- there's a footnote here, footnote 8, and |I'mtesting
the question as to why it was done -- the conparison was
to Arizona, Pacific Northwest. |If he doesn't want to

answer, okay, that's always the right of a witness. But |
do think I"mentitled to understand whet her or not
footnote 8 -- you know, whether or not USDA s decision to
do it this way makes sense. | -- if you refuse, fine, but
| want to at least try to get at this. Footnote 8 has
made a statenent of how estimate was nmade, and | woul d

like to explore that.
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MR HILL: W continue to object.

THE COURT: I'mnot ruling on the objection quite
yet .

Do you have the question in m nd?

MR ENGLI SH My question was -- | nean, we went
t hrough Table 2, and it in essence does this. If you have

high butterfat relative to 3.5, let's say you have 4.5%
butterfat versus 3.5, won't you necessarily have | ess skim
m |k in hundred pounds of producer mlk?

THE WTNESS: | would agree the higher the
butterfat, the less skimin a hundred pounds of mlKk.

THE COURT: Did you still have an objection to
that question? That's a tautology: |If you have got nore
t han one, you got to have less of the other, right?

MR HLL: I'lIl let himanswer the question.

THE COURT: (kay.

MR HLL: But we object to this line of
guesti oni ng, your Honor.

THE COURT: And tell me again why you are
obj ecting? Because it's be- -- it doesn't seem-- | nean,
given the footnotes, it doesn't seem beyond the scope of
this witness' testinony. |If the cross-examner is -- can
test whether it is beyond the know edge of this w tness or
the basis for the exhibit, |I think, and the w tness can
say if the witness doesn't know.

M5. TAYLOR: | just want to add, you know, John
was wth the teamthat put this stuff together

And for all of these orders, John, right -- |
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mean, estinmated nunbers. You had to nake sone
assunptions, sonething to base the estinates on?

THE WTNESS: That's correct.

M5. TAYLOR: And for 131 -- or is that -- thank
you -- 131, those are the -- that's what you used to nake
the estimte?

THE WTNESS: W chose that because there -- 131
is adm ni stered by the sane Market Adm nistrator as 124.

M5. TAYLOR: Right. So they sued 124 data to help
with the estimates on 1317

THE W TNESS: Correct.

THE COURT: Now I'mlost. Does that satisfy you
in any way, M. English?

MR, ENGLI SH:  Now, okay, look, I"mnot trying to
be confrontational w th USDA

THE COURT: No, of course not.

MR. ENGLISH If they would prefer not to go into
this, fine. | do think it is valid examnation. But |'m
prepared to back off because |I'mnot trying to cause a

problem but | do think it is fair to exam ne how a

footnote works and whether it nakes sense. But if -- if
USDA is -- is so upset they want to object to it, even
though | think the objection is not well taken, |'m

prepared to back off and nove on.

THE COURT: Well, I'mnot reading USDA as upset in
any way - -

MR. ENGLISH: They certainly don't want this

guestion answered, but that's fine.
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THE COURT: Well, | don't know. There's a |ot of
reasons to nake objections.

Al right. It doesn't sound like | need to rule

MR. ENGLI SH: No --

THE COURT: -- the objection, but | do think it is
fair to explore the basis for this. And | nean, it is a
general statenent, and |I'm not sure what to do with it,
but we -- | don't think anything -- the w tness has
prepared everything --

MR. ENGLI SH:  The answer to the first --

THE COURT: One at a tine, please.

MR. ENGLI SH: Yeah, he answered the first half of
t he question. There was a second half to the question
that | think is just as sinple and just as obvious. But
if USDA persists in the objection, | -- | amnot here to
start a fight over that issue.

THE COURT: Well, | don't want to |l eave a hole in
the record. Now I'mintrigued.

MR, ENGLISH  See, | --

THE COURT: Just as sinple?

MR. ENGISH: | think there is a hole in the
record, so that's fine.

THE COURT: Let's try -- | nean, bear with ne.
Let's try it that way. Let's just -- because |I think the
first one is just -- you know, speaks for itself

basically, which is fine to ask it and get an answer to
it.

TALTY COURT REPORTERS, INC. 365
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 24, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

BY MR ENG.I SH:
Q So --
THE COURT: Let's give it a try.
BY MR ENGLI SH:
Q -- we have just established under ny hypotheti cal
of 4.5%butterfat that there's | ess skim correct?
A. Less than 3.5% butterfat, yes.
Q Yes.
And let's assune for one second that the solids in
the 3.5 and the 4.5, that is to say a total of, say, 9%
solids, the fact that there is | ess skimnean that the
percentage of nonfat solids in the skim just |ike we saw
in Table 2, will be higher in the mlk that has 4.5%

butterfat, correct?

A. |"mnot sure |I'mconfortabl e answering that
guestion w thout discounting -- doing the cal culation.
Q Ckay.
MR ENGLISH | will nove on, your Honor.

THE COURT: Very good.
BY MR ENG.I SH:
Q | am then done with Exhibit 44.

So then | would |like to nove to Exhibit 45, which
| believe was Table 6. And, again, | want to thank you
because | think -- | think the headi ng has changed from
the tabl e because the table m ght not have called it
Announced Class Prices. And so it now says Announced
Class Prices at the very top, which neans, having tal ked

about this earlier with Dr. Vitaliano, that it is 96 -- it
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i s announced at 96.5 and 3.5, correct?
A Yes, 96.5% skimand 3.5% butterfat.
Q Did the request ask for the calculation to be done
at announced cl ass prices?
A Can you restate that question?
Q Ckay. Wuld you agree that if analysis was done
at actual test, that the nunbers woul d change?
A At actual test, the nunbers would be different.
Q And so ny question is, then, did the requester ask
for the information to be at announced cl ass prices?
A. | do not know the answer to that, and | don't have
the request in front of ne.
Q Ckay. Could we request that this table be run at
actual test?
M5. TAYLOR:  You can request, and we will | ook
into it.
MR. ENGLI SH: Thank you.
BY MR ENGLI SH:
Q And turning to Exhibit 46 --
THE COURT: We'Ill count this on-the-record

di scussion as the request, right? You don't have to --

MR, ENGLISH  Yes, |'mmaking -- okay. |'m
officially making a request, and | heard that will be
t aken under advi senment, and we'l|l hear back.

M5. TAYLOR. And just to be clear, just to be
clear for the record, in Exhibit.
14 that USDA put on, in that exhibit, for each --

in that exhibit that lists all of our exhibits, there is a
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colum | abel ed request, and that is exactly what was
requested and we were responding to. So just so everyone

is clear about that.

MR, ENGLI SH: Okay. Thank you. | appreciate that
very much. | thought that was the case, but again, | was
runni ng around | ooking at stuff, so -- but that's a very

nice clarification. Thank you.

Nonet hel ess, | now make the request, that |
understand to be under advisenent, that Exhibit 45
i nformati on be provided at actual test.

THE COURT: So not ed.

MR. ENGLI SH: Thank you.

BY MR ENGLI SH:

Q Turning to Exhibit 46. And | really have just one
guestion. This data is basically a calculation for May of
2022, of Cctober '22, everything el se being held the sane,
the only thing is if NWF s proposed Class | differentials
were in that market; is that correct?

A It is a-- that is correct, this is a static
conpari son hol ding everything el se the sane, just changi ng
the differentials.

Q Thank you. That -- | should have used the word
static. Thank you very mnuch.

MR. ENGLISH | appreciate the witness' tinme. |
do recall that yesterday | had questions about sone other
tabl es that were sort of pending because we weren't sure
if the wwtness could answer. |I'mnot sure if we're ready

to talk about that now or if you want to do it after |unch
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or how you want to do it. That's Tables 2 and 3. There
wer e sone open questions, and you said that you thought it
woul d be better if both witnesses could be on the stand at
t he sanme tine.

THE COURT: Ckay. So it is relevant to this
W t ness then, because otherw se we could not break up

cross, but if it is pertinent to this wtness'

testi nony --
MS. TAYLOR  Yes.
MR ENGLISH Well, | nmean, | don't know if USDA,

whet her they want to finish this witness on these tables
and then we can do sonmething different. |['Ill |eave that
to USDA how they want to handle it.

M5. TAYLOR: Yeah, if we could finish with just
cross for M. Herbert, and then we can definitely put

Ms. Cashman up to tal k about --

MR, ENGLISH |I'mfine, perfectly content with
t hat .

M5. TAYLOR. -- those other questions.

MR ENGLISH: [I'mfine with that.

Thank you, sir. [I'll see you again.

THE COURT: Okay. Next up for cross?
Yes, sir. Your wtness.
MR. ROSENBAUM St even Rosenbaum for the
| nternational Dairy Foods Associ ati on.
CRCSS- EXAM NATI ON
BY MR ROSENBAUM

Q | do want to follow up on a footnote question for
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Exhibit 44 to nmake sure | understood correctly what you
sai d.

Just to orient ourselves, where 131 is the Arizona
order, correct?

A Correct.

Q It is a fat/skimorder, correct?

A Correct.

Q Okay. Meaning that there is no reported
information as to protein |evels, correct?

A. That information is not a part of the pooling
process, the pooling cal cul ations.

Q Ckay. Al right. And that the footnote indicates
that to estimate conponent |evels in the Arizona order,
Order 131, that USDA relied upon conponent |evels as
reported in an MCP order, which is Order 124, Pacific
Nor t hwest order, correct?

A Correct.

Q And did | understand you to say that the reason
that Order 124 was sel ected for conparison purposes was
because the sane individual adm nisters both the Arizona
order and the Pacific Northwest order?

A. Yes, the sane Market Adnm ni strator oversees the
Arizona and Pacific Northwest orders.

Q And is it inplicit in that answer that there was
no analysis as to, for exanple, whether the weather
conditions in the Pacific Northeast (sic) and the weather
conditions in Arizona are sufficiently different that one

woul d expect differences in the mlk produced one place or
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t he ot her?

A. | did not personally do any type of analysis |ike
t hat .

Q Okay. And you're not aware of that having been
done by anyone el se?

A Can you repeat the question originally?

Q Yeah, you -- you didn't do it. And ny follow up
guestion is, and | take it you are not aware that anyone
else did it either?

A Correct.

MR. ROSENBAUM That's all | have.

THE COURT: Any ot her cross-exan ners?

Yes, sir.

MR. VETNE: John Vetne, consultant to National

All -Jersey.
CROSS- EXAM NATI ON
BY MR VETNE
Q | want to start with the series of exhibits

i dentifying pool distributing and supply plants, which
woul d be Tables 4 through 6, starting with Exhibit 47.
|"mjust hoping to get a better understandi ng, and
hopefully the record will have a better understandi ng of
what information is included and not included here.

So the -- the -- Exhibit 47, page 2, the dots
represent both pool distributing and pool supply plants,
correct?

A Correct.
Q Ckay. And the pool distributing plants have a
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conmmon feature: They receive mlk, put it in a bottle,

sell it to custonmers, and at a certain percentage, within
the marketing area, they are fully regulated. Is that
correct?

A I n general, yes.

Q Ckay. Although it could be that a dot located in
one marketing area identifies a plant that's regul ated
sone place el se because the plurality or majority is
mar ket ed el sewhere.

A That coul d be.

Q Ckay. The pool supply plants are so designated by
virtue of a function those plants provide in supplying or
having m |l k supply available to distributing plants; is
t hat correct?

A. In certain cases, yes.

Q Par don?

A. Not in all cases, but generally, yes.

Q I n what case m ght they not have m |k supply
avail able to distributing plants?

A There are provisions in sone orders for
cooperative-owned supply plants, that their qualification
provi sions are not based on shipping percentage to
di stributing plants, for exanple.

Q So supply plants, unlike distributing plants,
could have a lot of functions. In this list, the supply
pl ant could be a cooperative plant, who -- which is so
desi gnated by the cooperative as a pool supply plant,

correct?
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A. Coul d be, yes.

Q Ckay. And anot her type of supply plant is a bulk
tanking unit that receives and assenbles mlk and sends it
to a contributing plant custonmer; is that correct?

A That is a description of the supply plant.

Q Ckay. And there are supply plants --

MR HLL: I'"mgoing to object -- object, your
Honor. | nean, the request was for a pool plant, not for
each FMMO for year end 2000, 2005, 2010, 2015, 2020, and
2022. | think these rel evant questions are not rel evant
gquestions for this witness. He provided the data that he
provi ded, not to be asked about where pool supply plants
are after that and the Iike after that. | think he
provi ded what he provided. | think we're getting far
afield of what he was asked in this data request.

MR. VETNE: May | respond?

THE COURT: Yeah. Go ahead.

MR. VETNE: So USDA was asked a question to put
dots identifying certain plants. They're involved in

regulating the mlk industry. The plants receive mlKk.

|"mtrying to identify what these dots represent. |'m not
going to go beyond to what individual plants do. | want
to find out what this |ist represents. If --

THE COURT: Well, that seens fair to the extent
the witness knows. | think M. H Il is saying maybe it
wasn't necessary that the witness know all that in order
to construct this map.

M5. TAYLOR:  Your Honor, may | interject alittle

r TALTY COURT REPORTERS, INC. 373
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 24, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

bit to help clear the record up?
THE COURT: Yes, you may, Ms. Taylor. Thank you.

As al ways.
M5. TAYLOR Yes. Well, | don't know about that,
but -- to M. HIll's point and to -- to -- for M. -- to

clarify for M. Vetne and the record, supply plants are
defined in each order separately. M. Herbert only works
for Oders 5, 6, and 7, so he can't speak to the
definitions that are in the other renmai ning eight orders.

But they are in section -- and I'mlooking it
up -- 1007.7 -- well, in each order, it's in .7. And so
they are all differently defined based on the nmarketing
conditions in those orders, so anybody can | ook up the
regul ations. For exanple, on bulk tank units, that does
not exist in every order, so that's not sonething that's
applicable across the country in all 11 orders.

Now, | just want to be clear. He's here to speak
to the map, to M. Hll's point, and the regulations in
each order he can't speak to.

THE COURT: So that's the source of the --

BY MR VETNE:

Q The source -- the source of what's identified as
supply plants in this map, is if they neet the definition
i n each market.

A Correct.

Q Ckay. And -- and to the information that you
assenbled, you relied, in large part, on what you received

fromother Market Adm nistrators?
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A. That's correct.

Q Ckay. And in sone cases, the supply plant dots
represent plants that manufacture products, and ot her
occasi ons they may represent plants that do not
manuf act ure products.

A. | don't know the details of each supply plant, but
that coul d be the case.

Q You are not personally aware of any, for exanple,

cooper ati ve-desi gnated plant that does not manufacture

product s?
You are equivocating. |Is it true that you do not
know that a -- that any cooperative-desi gnated

manuf act uri ng pl ant does not nmanufacture products?

A. Can you rephrase that question, please?

Q Ckay. You indicated that a plant can be
designated as a supply plant by a cooperati ve.

A Correct.

Q Ckay. And is it not true that those plants
usual I y manufacture products?

A. Again, | can't speak to what the provisions say in
each order for what supply plants regul ations are.

Q How about the orders that you are famliar with?
Are there designated cooperative supply plants?

A. There is order |anguage to all ow cooperative
supply plants, yes.

Q In the order?

A. In the -- in the orders that | work in, yes.

Q Ckay. And you're famliar with what happens in
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t hose pl ants?
MR, HLL: Again, I'"'mgoing to object. He's here
just to -- just for the location of these plants, not to

what each plant does or what --

MR. VETNE: |'mnot tal king about each plant. [|'m

just tal king about what's in general in this.
BY MR VETNE:

Q So in the orders --

THE COURT: Yeah, I'm-- |I'mhaving trouble --
Counsel. |I'mhaving trouble figuring out whether that
guestion is relevant to his -- pertinent to his testinony.

Did he have to know that in order to construct these
exhibits; is that what you are --
MR. HILL: That is nmy objection. He does not.
THE COURT: Yeah, that he did not -- he did not
have to know that, he did not utilize that information.

Whether it's -- whether it's within his -- you know, his

expertise otherwise, | don't know that that's pertinent to

his testinony.

MR HILL: It's not within the scope of the data
request .

MR. VETNE: Are we here to assenble a regul ated
price structure for mlk that is used in Cass IIl, III,
and IV? And are not supply plants that do manufacturing,
plants that receive mlk, they use Cass II, IIl and |IV?
And are not proponents, including cooperatives, that own
supply plants that use Class Il, IIl, and IV? And this

record, even if the witness knows, is not going to revea
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information that at |east sone of the plants on this map
are plants that would be affected by and receive mlk in
Cass I, IlIl, and IV?

| don't understand the objection in context of

t his heari ng.

THE COURT: Well, | guess, you know -- allow ne.
| think part of M. Hill's objection is that if you wanted
that information in, to present your own testinony. |It's
not -- it's not --

MR HILL: That is correct. That is correct, your
Honor .

THE COURT: It's not appropriate to try to bring
that in through cross-examnation. |It's not a challenge
of this witness' testinony.

Is that -- is that information not otherw se in
this record?

M5. TAYLOR: | think our objection -- and this
isn't just for this current discussion -- is that USDA
Wi tnesses are here to put on data as requested. And it is
inportant in this proceeding and every proceedi ng, that we
mai ntain our inpartiality as to what gets put on the
record, other than -- it's up to the proponents to ensure
they put on their information. USDA here is only here to
put on data and speak to that. And any other questions --
our witnesses are not put up for that purpose.

THE COURT: What do you say to that, Counsel?

MR, VETNE: | do not understand how ny questi on

can be perceived to support or oppose an individua
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proposal, as was the nature of the objection. | don't get
it. Maybe sonebody can explain it to ne.

THE COURT: Well, Ms. Taylor, | nean, it does seem
i ke objective data. But | do understand -- and, you
know, ny experience wth these mlk hearings is limted,
but fromwhat | hear you saying is that you respond to
data requests, you put up that data, and then the w tness
is to testify to that. They are not here to testify as to
t he market generally. They are not taking a position.

That -- | nean, that goes to that.

You know, the idea is that this data is inportant
to sone aspect of the case, but this witness isn't here
for that. You are not taking a position on that. You are
not -- you haven't prepared this witness for that.

MR, HLL: That is correct. There are certain
data requests made. The USDA nakes the deci sion on which
data requests to fulfill. And this was one of those that
was fulfilled. And questioning beyond the scope of that

data request, we think, is inproper.

THE COURT: Al right. 1'mgoing to sustain the
objection. And ny rationale is that the USDA w t nesses
here are fulfilling a limted role of responding to data
requests and presenting that data. |If the questions go to

sonething that's pertinent as to whether that data is
properly presented or how the spreadsheets were
conducted -- how they were put together, | nean, that
seens rel evant.

But otherwise, | think the ground rules, as I
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understand them-- | nean, if sonme other party wants to
speak to this -- I'"'mmaking a general ruling here, so if
sone other party wants to speak to this. But as |
understand the ground rul es as expl ai ned by AMS, which
makes sense to nme, is that the role of their witnesses is
limted here. And the wi tnesses can know a | ot about a

| ot of different things, but they are not being put on the
stand to explore everything they know about the mlk

i ndustry.

BY MR VETNE:

Q M. Herbert, the dots on the map, starting with
Exhibit 47, represent plants -- plant |ocations,
approxi mate | ocations by county, of plants that are
reported and published by each Market Adm nistrator in
their list of regulated plants that cones out nonthly, or
at least annually, correct?

A Correct.

Q And those plants and plant |ocations are al so
identified, if you are famliar, in the Interstate Mk
Shi ppers |ist published by the Food and Drug
Adm ni stration, correct?

A. | amfamliar with the list, but not famliar
enough to testify about the I|ist.

Q Par don?

A. | amfamliar with that list, but I am not
fam liar enough to testify to anything on that I|ist.

MR, VETNE: kay. Ckay. |[|'ll cone back for

official notice, but just to alert folks, the Interstate
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M1 k Shippers list identifies plants and products nade by
plants in every state in the country. The Market
Administrator's list identifies plants and pl ant

| ocations, sone of which are included in the published
handler lists and in the dots in the -- in the map. And |
wi |l be asking for official notice so you can correl ate

t he regul ated pool supply plants with those that
manuf act ure products.

So, with that suggestion --

THE COURT: You are going to take that up later?

MR VETNE: Well, I will bring up -- yeah, there
will be official notice later.

THE COURT: |Is that sonething -- can | get a read
from AMS and anyone el se, whether they think that's
appropri ate?

MR, H LL: Ckay. Yeah.

THE COURT: Ckay.

MR, VETNE: Just FYIl.

BY MR VETNE:

Q Let's goto -- let's go to --

THE COURT: Thank you, Counsel.

BY MR VETNE:

Q -- Table -- Table 1, Exhibit 44, and the rather
| engthy exhibit, as you explained to M. English, includes
reported data, calculated data, and estimted dat a,
correct?

A Correct.

Q Let's quickly touch base with the information for

TALTY COURT REPORTERS, INC. 380
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 24, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Arizona derived from Order 124.
Arizona data is not avail abl e because of
confidentiality, correct?

A. It is a conbination of confidentiality and because
it is skimfat order.

Q Ckay. Did you, in preparing this exhibit for the
Arizona information, do anything to conpare the Pacific
Nort hwest data that was used with actual data available in
Arizona?

A | did not.

Q Did you ask the Pacific Northwest Market
Adm ni strator, Arizona Market Adm nistrator, to do any
conpari son for checks and bal ance to see is this rationa
or not rational ?

A. | did not ask any question |ike that of the Market
Adm ni strator, no.

Q So you don't know what the Market Adm nistrator
that supplied this information did to help this record
deci de whether the information is somewhat accurate, rea
accurate, or who knows what?

MR. HILL: Can you repeat the question, please?
BY MR VETNE:
Q The question was --
THE COURT: Can you read the question back, or is
t hat too hard?
(Thereafter, the requested testinony
was read by the court reporter.)
M5. MCMURTRAY: It is ny understanding that we
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have a w tness that can cone back on that can answer this
guestion, that it's Ms. Cashman who can provi de sone
clarity on this.

THE COURT: Ckay.

MR, VETNE: Wonderful.

THE COURT: Are you objecting to this w tness
answeri ng whet her or not he knows whether it is accurate,
ki nd of accurate, or who --

M5. MCMURTRAY: | think our position is that we
woul d prefer if M. Herbert does not know, that
Ms. Cashman can provide this information, is -- is a nore
appropriate witness to provide this information.

THE COURT: |Is that satisfactory, Counsel ?

MR. VETNE: Ckay. That's fine.

BY MR VETNE:

Q CGenerally wth respect to the data in Exhibit 44,
you indicated you relied on reports received from Market
Adm ni strators, including your owmn narkets, correct?

A Correct.

Q Ckay. Can you tell us whether that -- let nme go
back. The information to the Market Adm nistrator is
supplied by handlers. They fill in a formof receipts,
utilization, in sone cases protein pounds and solids
nonfat pounds, and send it to the Market Adm nistrator,
correct?

A That's correct.

Q Ckay. And then the Market Adm nistrator receives

that, assenbles it, sonetines audits it, and in this case,
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forwarded it to you to assenble this exhibit, correct?

A. I n general, yes.

Q Ckay. Do you know if the Market Adm nistrators,

i ncludi ng your own office, that assenbled this information
collect the information from handl ers using the sane
reporting procedure?

A. Can you rephrase that question?

Q Do all handlers report in the same manner: Here's
how nmuch mlk | received, here's how nuch | used in
Class |, Cass Il, here's how nmany protein pounds | had
froman MPC order, skimpounds? Is it the sane form and
the sane process in each Market Adm nistrator's office?

A. It would not be the sanme process for each order.

Q Okay. Wuld it be the sane information received
in each order?

A. Not in all cases due to sone orders pricing on
skimand fat, other orders pricing on conponent pricing.

Q Ckay. But in sone -- different information is
reported, | understand that. But the process of providing
the information, does that vary?

A That process is -- would be simlar.

Q Ckay. For a Cass | handler, for exanple,
hypothetically identified in Exhibit 3 of M. English's,
woul d that conme in one report to the Market Adm nistrator
fromthe handl er?

A. |"mnot sure I'mthe appropriate witness to answer
that, not being in a conponent pricing order.

Q Ckay. I n your market would the information
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submtted to the market you work in and -- markets, and
are famliar with, would that come fromthe handler in one
report?

A In the case of the exhibit M. English provided,
the protein, other solids, nonfat solids, etcetera, would
not be on a report the way you are describing it.

Q Woul d not be included, but the fat and the skim
woul d cone fromthe handler in one report?

A Correct.

Q And utilization would cone in that same report?

A Correct.

Q And if the handler diverted mlk, would it be in
t hat one report?

A That's correct.

Q Okay. And do you know whet her the one-report
process is used by other Market Adm nistrators' orders?

A. "' mnot sure | understand the question when you
say a "one-report process."”

Q Ckay. A handl er such as that described in
Exhi bit 53, do you know whet her markets that receive that
information receive it fromthe handler in one report,
here's all ny receipts, here's all ny utilization?

M5. McMURTRAY:  Your Honor, |'msorry, we're going
to make an objection to relevance. | don't think this has
any relevance to what M. Herbert's testinony has been or
to what --

THE COURT: O what?

M5. MMURTRAY: Sorry. To what M. Herbert has
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testified to, it doesn't have any rel evance.

THE COURT: Counsel ?

MR. VETNE: Source of the information for
Exhi bit 44.

THE COURT: Well, but why is that? Well, we can
ask.

Did you take any of that information into account
in preparing Exhibit 44, M. Herbert?

THE WTNESS: Did | take any of what infornmation?

THE COURT: | guess --

MR. VETNE: From ot her Market Adm nistrator's
office to assenbl e Exhibit 44.

THE W TNESS: The other Market Adm nistrator's
of fice provided data for assenbly of Exhibit 44.

MR VETNE: Ckay.

THE COURT: And | guess the question is, | nean,
you didn't ask whether it cones in in one report or
whether it is simlar or -- if I'"mgetting the gist of
this --

THE WTNESS: That's correct.

THE COURT: -- |line of questioning.

THE WTNESS: | did not ask each Market
Adm ni strator office who nade the report, where they got
the information from

THE COURT: |I'msorry to interrupt. W -- | did
prom se lunch to the hearing reporter around 12:30. W're
alittle past, but I don't know how much nore you have to

go, and I -- | don't want to interrupt your cross
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unnecessarily.

MR. VETNE: That's fine. Probably 20, 30 m nutes,
it could be. Depending on --

THE COURT: Okay. Then we'll conme back to you

MR. VETNE: Dependi ng upon interruptions.

THE COURT: That's the nature of the business.
Al right. It is 12:40. W decided we need an
hour. Let's cone back at 1:40.

10 (Wher eupon, a luncheon break was taken.)

12 ---000- - -
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THURSDAY, AUGUST 24, 2023 - - AFTERNOON SESSI ON

THE COURT: GCkay. On the record.

Are you ready, Counsel?

MR VETNE: | am

THE COURT: M. Herbert has resuned the stand.

You are still under oath, of course.

Your w tness.

MR, VETNE: John Vetne for NAJ. W had an hour

lunch. | got to plan, perhaps shorten what | was going to

do, and what I'mgoing to do is to thank you and to thank
USDA for all the work that went into the exhibits, and
tell you that |'m done. Thank you.

THE COURT: Thank you, Counsel.

In that case, we'll imrediately go on anot her
| unch break for the benefit of the record.

Ckay. Who is next? Any further cross of Wtness
Her bert ?

MR SMTH. Good afternoon. Dan Smth for --
whoa, that's better -- MDA,

CROSS- EXAM NATI ON
BY MR SM TH:
Q Just a quick question about calculations in

Exhi bit 46.

Just using Federal Order 1 as an exanple, to
cal cul ate the actual Cass | value, | multiplied the
Cl ass | pounds agai nst the announced Class | price, and
i nstead of 19 and change -- 19,1, cone out 19,4 and

change.
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But on -- for QOctober, the difference was quite
nore substantial, between 19 -- the reported nunber of 19
and ny calculation, Class | price cane out of the
statistical handbook for Federal Order 1 for that nonth.
So | gather it's -- it's not using the statistical Cass |
price, it's a different cal cul ati on?

A The -- under the Cass | differential value
colum, or the section, is that the section you are
referring to?

Q Yeah.

A. Yeah. So the actual represents the -- just the

actual value of the Class | differentials, not the total

value of the Class | -- not the total Cass | value for
t hat order
Q |"msorry. | don't understand that distinction

That's what |'mgetting at.

A. Right. Yeah, so that -- so essentially that just
represents the -- so -- the location value for each plant.

Q That's what | thought. Ckay.

A. So that's -- it represents the |ocation val ue but

for all Class | deliveries.

Q So the -- it is the conputed value of the -- of
the Class |, and | assune that's the sane for the -- for
the PPD, the sanme -- it would be the conputed val ue for

t he whol e pool, right?

A " mnot sure | understand that question. |'m
sorry.
Q Just, you -- you -- when you ran these, you just
TALTY COURT REPORTERS, INC. 388
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ran the pool cal culation using the new National Mk
proposed Class | price instead of the existing Cass |
price?

A. W essentially -- | nean, we essentially just
re- -- readded the uniformprice of the PPD announcenent
changing the Class | differentials, which are in the top
of the price, under classified value, then the total
| ocation differentials are toward the bottom of the page.

Q Yeah. GCkay. And so along that |ine, what -- how
do you calculate in the average Cass | differential that
the 282 as -- does that also take into account all the
| ocation adjustnents inits --

A Yes, that is the -- | nean, this is the market
average Class | differential. To get the 282, you would
take the actual Class | differential value of the
19, 103, 413, divided by the dass | pounds for Federal 1,
which is the 678, 025,669. That is per hundredwei ght.

Q Ckay.

MR SM TH:. Thank you. That's all | have. Thank
you, your Honor.
THE COURT: Thank you, Counsel.
Any ot her cross-exam nation?
Ms. Hancock ri ses.
M5. HANCOCK: Thank you.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon. Just a couple of questions.

Under Federal Orders, mlk is priced where the
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mlk is delivered; is that right?

A That is correct.

Q Ckay. And then in Exhibit 44, | think you spent
sone tinme tal king about the different columms that were
ei ther estimated, calculated, or actual nunbers.

Do you recall that?

A Yes.

Q Is it correct that handlers provide a report
reporting their Class | sales in nmultiple conponent areas

and that that would include protein calculations as well?

A. |"'msorry. |I'mnot sure | understand that
guesti on.
Q Well, for the area -- for Class | reports, do the

Class | reports that you get from handlers al so include
the protein cal cul ati ons?

A. "' mnot really understandi ng what you nean by
"Class | report."”

Q Wel I, when the handl ers provide a report of their
pool, their pool report?

A Yeah, their pool report.

Q It will include the protein calculations as well?

A It would include the protein in their producer
mlk receipts.

Q And will that -- so does that mean that in
Exhi bit 44, that that is a cal cul ated anount, not an
estimat ed anount ?

A On whi ch col um?

M5. HANCOCK: | guess you answered the question we
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needed. Thank you.
THE WTNESS: All right. Thank you
THE COURT: Anyone el se?
AMS redirect?
MR WLSON: Your Honor, Todd WI son, USDA.
REDI RECT EXAM NATI ON
BY VR W LSON

Q A few itens have been described as actual versus
report ed.

Coul d you clarify what you nean by those two
terns?

A. Yes. So when | was saying actual earlier, | was
tal ki ng about what we actually see on the pool report. It
woul d be nore accurate to describe these terns as either
reported or calculated or estinated.

Q So to follow up on that, what would you descri be
as cal cul at ed?

A. Cal cul ated, for exanple, would be nonfat solids or

t he conponent |evels in each class as far as utilization,
or skimpounds would be calc- -- all those would be
cal cul at ed.

Q Thank you.

To follow up with Exhibit 63, could you go through

that again to describe for a skimand fat order which

itenms would be reported on a market report from a handl er?

A. Yes. So on a market report from a handl er, under
the recei pt section at the top, the total producer mlKk

pounds and butterfat pounds woul d be reported. Under the
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utilization, the total pounds and butterfat pounds for
Cass I, Il, Ill, and IV will be reported on a skinlfat
or der.

Q And for a nultiple conponent order, are there
addi ti onal information provided?

A Yes. On a multiple conponent order, the protein
pounds in producer mlk, other solids pounds in producer
mlk receipts, and nonfat -- or I'"'msorry -- the protein
pounds, the other solid pounds in producer mlk
recei pts --

(Court Reporter clarification.)
THE W TNESS: Yes. Sorry about that.

So on a conponent order, the protein pounds in

2023

producer mlk receipts and other solids pounds in producer

mlk receipts are also reported.
BY MR W LSON
Q And the other conponents |isted throughout
utilization of protein, other solids, and nonfat solids?
A Those woul d all be cal cul at ed.
Q Thank you.
MR, WLSON:. Nothing further

THE COURT: Re-cross? |f soneone can justify it.

Ckay. So | think nowis an appropriate tine to
offer this witness's exhibits into record?

M5. MMURTRAY:  Yes, your Honor. W would --

THE COURT: |'msorry?

M5. McMURTRAY: Yes. And we woul d need to nake
sure that 14 through 58, those would be the ones that
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woul d be admtted at this tine.

THE COURT: Ckay.

Any obj ections?

MR, ENGLISH | would object. | thought we were
waiting until we were done, and | thought we were going to
put two witnesses on the stand to tal k about Tables 2 and
3. Renenber, we did not finish 2 and 3 yesterday.

M5. McMURTRAY: That's fine.

MR. ENGLI SH:  Yeah.

THE COURT: Ckay. Tables 2 and 3 are which
exhi bi ts?

M5. MMURTRAY: 17 and 18.

MR ENGLISH: Exhibits 17 and 18. Those are the
ones that | still had questions about yesterday, and that
was apparently better to have both w tnesses on the stand
at the sane tine rather than ny try to do things pieceneal
was ny under st andi ng.

M5. MMURTRAY: And so Ms. Cashman is ready, |
think, to go up wwth M. Herbert, and then we can admt
those after additional questions for them

THE COURT: Ckay. Do you want to wait on all of
them or reserve on 17 and 18?

M5. MMURTRAY: We'Il just wait on all of them

THE COURT: Ckay.

You are dism ssed, M. Herbert. Thank you.

THE WTNESS: | believe --

THE COURT: Ch, I'msorry, we're going to do a

dual. I|I'mso easily confused. Two for one, excellent.
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Wl cone back, Ms. Cashnan. | guess out of an
excess of caution, I'Il swear you in again. Please raise
your right hand.

LORI E CASHMAN,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: You may take a seat.

The w tnesses are ready.

M. English?

MR, ENGLI SH:  Thank you. Chip English for the
M1 k I nnovation G oup.

CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q So we now have Exhibit 44, which was Table 1
Exhi bit 17, which was Table 2, and Exhibit 18, which is
Tabl e 3.

So ny first question is, how does Exhibit 17
conpare to Exhibit 44?

A. Ckay. So | wote down table nunbers but --

Q Ckay. |If you want to do -- so how does Table 2
conpare to Table 1?

A Right. So Table 2 matches for butterfat in all
orders, and protein butterfat, other solids, and nonfat
solids test in producer mlk for the nmultiple conponent
orders.

Q And so, otherw se, other than those categories of
data that are in Table 1, Table 2 does not take other data

fromTable 1 other than that; is that correct?
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A. So | nean this is semantics, | guess. But the
data that is in Table 44 that we're saying is reported --
or are we saying -- no, all this data is reported. Yeah.

So all of the data that's on, say, page 1 of 44, that's

all reported data. And that data is used to calculate the

tests that are reported in Table 2.
Q Ckay. So another way of putting it is estimted
data is not included in Table 2; is that correct?
A That's correct.
Q Thank you.
So Table 3, otherwi se known as Exhibit 18, how

does the information in this table relate -- I'll break up

the question -- to the information in Table 1, Exhibit 44?

A. So the data in 18 are yearly averages of the data
that are in Exhibit 17.
Q That therefore answers ny question
A Yes.
Q Thank you.
Are they wei ghted averages or sinple averages, for
Table 3, Exhibit 187
A Well, the all markets conbined is a weighted
average by producer pounds. The -- let ne doubl e-check
this footnote here.
These tests are reported. They are wei ghted by
producer pounds as well. So the yearly average is
wei ght ed by producer pounds, as well as the all-average
total -- or all markets conbi ned.

Q Ckay. So just to be clear, you -- it is not
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sinply you take the 12 nonths of 2000 for Order 1, add

them up, and divide by 12, it is a weighted average?

A Correct.
Q Ckay.
MR ENGLISH That's all | have. Thank you. |

appreciate it.

THE COURT: Thank you, Counsel.

Anyone el se?

| nmean, | know we called Ms. Cashman for M.
English's purposes. Any redirect?

M5. McMURTRAY: Thank you.

REDI RECT EXAM NATI ON

BY M5. McMURTRAY:

Q Ms. Cashman, you had -- well, M. Herbert had a
| ot of questions this norning on the -- Exhibit 44 when it
canme to estimted nunbers for Arizona in particular.

Do you want to speak to that?

A. Yes. W did use 124's test to estinate, as
they' re adm ni stered by the sane Market Adm nistrator.
However, we cannot speak to any conpari sons because it
woul d reveal confidential information.

M5. MMURTRAY: That's it. Thank you.
THE COURT: Ckay. That is sort of new
i nformati on.
Any cross on that?
Seei ng none -- oh, okay.
MR. ROSENBAUM St even Rosenbaum for the

| nternational Dairy Foods Associ ati on.
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CROSS- EXAM NATI ON
BY MR ROSENBAUM

Q | nmean, the fat levels in the Pacific Northwest
versus Arizona, that's not -- not confidential, right,
average fat | evel s?

A That's correct.

Q And was any effort made to determ ne whet her there
is a correlation between fat |levels and protein |evels
generally in mlk?

A There was not.

MR. ROSENBAUM  Thank you.

THE COURT: |"msorry, there was not an effort to
determ ne or there was not a correl ation?

THE WTNESS: There was not an effort to
det er m ne.

THE COURT: Thank you.

Well, that was new, too. Any re-redirect?

M5. McMURTRAY:  No.

THE COURT: No nore questions for these two
W t nesses, then.

kay. Is nowthe time to put in the exhibits?
Let's try it again.

M5. McMURTRAY: Yes. So at this tinme we woul d
nove for Exhibits 14 through 58 to be admtted into
evi dence.

THE COURT: Any objections?

Exhibits 14 through 58 are admtted into the

record.
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(Thereafter, Exhibit Nunbers 14 through 58
were received into evidence.)
THE COURT: Wtnesses Herbert and Cashman, thank
you. You may step down fromthe stand.
Ckay. Who is our next wtness?
M5. HANCOCK: Cal vin Covi ngton, your Honor.
THE COURT: I'll swear you in. Raise your right
hand pl ease.
CALVI N COVI NGTON,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: You nmay take the stand.
DI RECT EXAM NATI ON
BY MS. HANCOCK:

Q M. Covington, would you mnd stating and spelling
your nanme for the court reporter?

A. Yes, ma'am My nane is Cal vin Covington,
CGAL-V-1-N GOV-1-NGT-ON.

Q M. Covington, what is your nailing address?

A Mai | i ng address for Southeast M1k, who | am
representing, is P.O Box 3790, Belleview,
B-E-L-L-E-V-1-E-W Florida, zip code 34421.

Q Thank you.

And are you here to testify on behalf of National
M1l k today?

A |"mhere to testify on behalf of Southeast MI Kk,

| ncor porat ed, supporting the National MI|k Producers

Federati on Proposal No. 1.
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Q Ckay. And where are you -- or are you currently
enpl oyed?

A. "' m sel f-enpl oyed.

Q kay. And -- and what is your role in working on
behal f of Southeast MIk? |s that as a consultant?

A Yes. | have been a consultant for Southeast M|k
since | retired as their CEO several years ago.

Q And did you prepare a witten statenent for your
testi nony today?

A Yes, ma'am | did.

M5. HANCOCK:  Your Honor, at this point | would
like to mark what's been previously identified as Exhibit
National M Ik Producers Federation Exhibit 2. If we could
have -- | think it is 64.

THE COURT: | think we're up to 64. Ckay.

Exhibit NMPF-2 in the upper right-hand corner will be
mar ked Exhi bit 64.
(Thereafter, Exhibit Nunber 64 was marked
for identification.)
BY MS. HANCOCK:

Q M. Covington, before you read your testinony, |'m
wondering if you could give us a little bit of background
starting with your educati on.

A. Ckay. I'Il just start with ny coll ege educati on.
| graduated with a Bachel or of Science degree in aninal
science fromNorth Carolina State University. After that,
| received a certificate in business fromthe University

of North Carolina. And then a few years later, | received
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a Master of Science degree fromChio State University,

fromthe Departnent of Agriculture Econom cs and Rural

Soci ol ogy.

Q What year did you receive your Master's of Science
degree?

A 19- -- boy, I'mtrying to think now | think it

was ' 89, 1989.

Q Can you give us an overview of what you did in
your professional career after you graduated in 1989
t hrough t oday?

A. Well, | actually graduated a lot -- a year -- you
are going to nmake ne younger than what | am | actually
graduat ed many years earlier with nmy Bachel or's degree.
It was |ater after | started working I got ny Master's
degr ee.

Q Ckay. Take ne through your professional career

A. Ckay. Basically | worked for three different
enpl oyers before | retired fromfull-tinme work.

The first enployer | had was the |ocal and then
the state Dairy Herd | nprovenent Association, nore
comonly known as DHIA, where | -- | served as a -- in
t hose days we called it a mlk tester.

Then, after that, after | graduated from coll ege,
| went to work for then the Anmerican Jersey Cattle C ub
Nati onal All-Jersey, Incorporated. | started as an area
representative for them working in the Southeast, and ny
maj or responsibility was providing service to five fluid

mlk plants in the Southeast that marketed -- bottled and
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marketed Al l-Jersey mlk. | was the |iaison between the
pl ants and the producers.

After doing that for a couple years | noved to the
nati onal headquarters. Basically all my tinme there was
spent with National All-Jersey, Incorporated, the mlk
mar keting arm then the American Jersey Cattle Club. And
basi cal ly, what ny work there invol ved was the pronotion
of multiple conmponent pricing.

And we did that in about three different ways:
Nunber one, | worked with individual manufacturing plants
to encourage them work with them to get themto
i npl enent voluntary nultiple conponent pricing plans; then
in sone cases we formed cooperatives or we expanded the
base of current cooperatives that would market mlk to
manuf acturing plants on a nultiple conponent basis; and
then the third rowis we started building our case to
i npl ement multiple conponent pricing in the Federal MIk
Mar keting Order system Back when we first started doing
that, we did it order by order, so | was involved -- [|'ve
been -- | was involved in every order and order hearing
that was held on nultiple conponent pricing. Then it
ended up, then, with nmultiple conponent pricing as a part
of Federal Order Reformthat went in in 2000. So that
that's what | have been doing, when | was working
full-tine.

Since retiring from Sout heast M1k, | have
probably spent 50 to two-thirds of ny tinme doing

consulting work, not only for Southeast M|k but for other
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cooperatives, for fluid mlk plants, retail grocers,
i nvest nent conpanies interested in investing in dairy,

doing a fair anount of speaking at various events on mlKk

mar ket i ng.
Al so, |I've conducted for several people mlk
pricing workshops, getting -- update them on how the

Federal Order system works, and al so, putting out a
nonthly newsletter for the Southeast wth blend price
forecasts and so forth. So that's what | have been
doing -- probably since | retired full-tinme, and | have
actual |y gone back tw ce now for Southeast M|k and served
as their interim CEQ

Q Ckay. You served in the role as CEO for Sout heast
MIk on two separate occasi ons?

A. Vell, one full time, then went back to on an
i nterimbasis.

Q Ckay. Three tinmes then, total ?

A Yes, nma'am

Q Ckay.

M5. HANCOCK:  Your Honor, | would offer
M. Covington as an expert witness on raw m |k marketing,
specializing in mlk pricing and in particular on nultiple
conponent order pricing.

THE COURT: Any objections?

Yeah, | skimed over the testinony. | find that
this witness on voir dire is qualified as an expert to
testi nony on those topics.

M5. HANCOCK: Thank you, your Honor.
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BY MS. HANCOCK

Q M. Covington, would you m nd readi ng your
statenment which has been identified as Exhibit 64 into the
record, please.

A. Yes, ma'am be glad to.

My nane is Calvin Covington. This testinony is
presented in support of National M|k Producers Federation
Proposal 1: Update the m |k conponent factors in the skim
mlk price formulas. This testinony is presented on
behal f of Southeast M|k, Incorporated, a |ongtine nenber
of NWPF.

My off-farmcareer in the dairy industry covers
50 years working with dairy farnmers and their
organi zations. This work includes preparing proposals for
and presenting testinony at many Federal M|k Marketing
Order hearings over the past five decades. | retired from
SM as their CEO in 2010, but remain involved in the dairy
i ndustry, particularly in the area of mlk pricing and
Federal Order regul ations.

Since leaving full-time enploynent with SM, ny
association with the cooperative continues, including
serving as their interim CEO nost recently in 2022 and
representing the cooperative on Federal Order and dairy
policy issues. This includes serving as a nenber of the
NVPF Federal Order task force which devel oped this and the
ot her proposals presented at this hearing.

SM is a Capper-Vol stead cooperative and a pool
handler in the Florida and Sout heast Federal Mk
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Marketing Orders. SM is responsible for supplying al
the raw m | k needs for pool dist- -- for four pool
distributing plants located in the Florida Federal Mk
Marketing Order and one pool distributing plant in the
Sout heast Federal M Ik Mrket O der.

As of June 30th, 2023, SM's nenbership consists
of 114 dairy farnmer nenbers who own and operate 119
G ade A dairy farns.

SM extends its appreciation to the Secretary of
Agriculture and the Dairy Division staff for holding this
heari ng.

My testinony in support of updating the mlKk
conponent factors in the skimmlk price fornmulas is
organi zed into the foll ow ng areas:

One, the current skimmlk price formulas and

producer m |k conponents; two, challenges created by the

2023

current skimprice fornulas; three, proposal to neet these

chal | enges; and four, conments on alternative proposal.

The current skimmlk price fornmulas and producer
m | k conmponents. The skimmlk price fornulas used today
in the 11 Federal MIk Marketing Orders were inplenented
as a part of Federal Order Reformin 2000. The skimmlKk
conponent factors inplenmented then and still in use today
are 3.1 protein, 5.9 other solids, 9.0 nonfat solids,
which is the protein plus other solids.

Keeping with the tradition of publishing mlk
prices on a hundredwei ght basis at 3.5% butterfat, the

above skimm |k components convert to 2.99 pounds of
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protein, 5.69 pounds of other solids, and 8. 68 pounds of
nonfat solids, and 100 pounds of mlk contained in
3.5 pounds of butterfat and 96.5 pounds of skimmlk.

Federal Order Reforminplenented nmultiple
conponent pricing in seven of the 11 Federal Mk
Marketing Orders. (Note: The Western order, one of the
original seven nultiple conponent pricing orders, was
termnated in 2004. California becane a Federal MKk
Mar keting Order in 2018, bringing the total of multiple
conponent pricing orders back to seven.) These seven
Federal M Ik Marketing Orders accounted for 89% of all
Federal M Ik Marketing Order producer mlk in 2022. The
maj ority of mlk production in these seven orders is
utilized in CGass Il, 111, and IV, the manufacturing mlk
cl asses.

In the seven nmultiple conponent pricing Federal
M|k Marketing Orders, producers are paid for their skim
m | k production based on protein and other solids mlk
conponents. Handlers pay for Cass IIl skimmlk on the
protein and other solids contained in the skimmlk, and
Class Il and IV skimm Ik is priced based on its nonfat
solids content.

The other four Federal M1k Marketing Orders use
skim butterfat pricing. Handlers pay for skimmlk in all
four classes on hundredwei ght basis regardl ess of the
conponents contained in the skimmlk. Producers are paid
the sanme way for their skimmlk production on a

hundr edwei ght basis regardl ess of the conponents contai ned
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in the skimmlK.

Dairy farmers have responded and continue to
respond positively to economc signals to increase skim
m | k conmponent |evels. Continuous inprovenents in
genetics, nutrition, and dairy farm managenent have and
continue to enable dairy farners to increase mlk
conmponent | evel s.

Table 1, which uses data taken fromthe

2023

USDA- AMS- Dai ry Program Tabl e 3, shows annual producer m |k

conponent percentages from 2000 to 2022. During this tine

period, dairy farnmers increased the protein percentage in
their mlk production from3.02%to 3.25% Nonfat solids
percentage increased from8.71%to 9.03% Table 1 also
shows after declining from 2000 to 2010, the butterfat
percentage increased from3.7%in 2011 to 4.06% in 2022.
Again, | have Table 1 there titled Annual
Butterfat, Protein, Oher Solids, and Nonfat Solids
percentages in Producer M|k Using Data Provi ded by
USDA- AMS- Dai ry Program (Table 3) (2000 to 2022).

The adoption of genomcs in dairy cattle selection

IS increasing the speed of genetic progress, including

hi gher m |k conponent |levels. Many w dely used artificial

i nsem nation sires have positive genetic transmtting

ability for mlk conponents. Dairy farners keep inproving

dairy cattle nutrition, cow confort, and dairy farm
managenent, all of which increase m |k conponents. The
research and tools available to assist dairy farnmers in

i mproving mlk conmponent |evels continues to expand. Al
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signs point to future increases in mlk conponent |evels.

Ken Nobis, a Mchigan dairy farnmer, will provide
testi nmony regarding practices on his farm which have and
continue to inprove mlk conponent |evels.

M ke Van Anburgh, Professor of Animal Science at
Cornell University, wll testify on mlk conponent |evels
in farmm |k and how and why they are projected to
continue to increase.

The challenges. In nultiple conmponent pricing
Federal MIk Marketing Orders, the relative val ue of
Class IIl, Ill, and IV skimm|lk has increased as
conponents increased. However, the value of Class | skim
mlk in all Federal M|k Marketing Orders and the val ue of
Cass Il, Ill and IV in the four non-nmultiple conponent
pricing Federal MIk Marketing Orders has not benefited
fromthe increase in skimml Kk conponents.

Failing to adjust the skimm |k conponent factors
used to calculate the Class | skimmlk value in al
Federal M|k Marketing Orders, and the Cass II, Ill, and
|V skimm |k values in the four non-nultiple conponent
pricing Federal MIk Marketing Orders, has, is, and wll
continue, to create marketing chall enges unless skimmlKk
conponent factors are updated regularly to correspond with
actual m |k conponent levels in skimmlK.

An essential elenent of nodernizing the Federal
M Ik Marketing Order systeminvol ves updating the protein
and other solids content found in the producer mlk supply

in 2000, to the actual protein and other solids content in
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today's producer mlk supply.

The out-of-date skimm | k conponent factors nean
today's Federal M1k Marketing Order class prices fail to
reflect the true value of skimmlk, msalign the
rel ati onship between the values of fluid mlk relative to
manuf actured m Ik, thereby creating disorderly marketing
conditions, and nmakes it nore difficult to ensure
consuners have an adequate supply of mlk for fluid uses.

The skimm |k conmponent factors inplenented under
Federal M|k Marketing Order Reform approxi mated the
average pounds of protein, other solids, and nonfat solids
contai ned in 100 pounds of producer skimmlk at the tine.
Wth so many changes in Federal M|k Marketing Orders
occurring sinmultaneously, this was a practical approach.
It also helped to maintain an alignnent between the
Cass | skimmlk value and the skimm |k val ues of the
t hree manufacturing mlk cl asses.

However, as skimm |k conponents increase, a
m salignnment in pricing occurs if adjustnents are not
made. Hi gher skimm |k conponent |evels increase the
rel evant value of Cass Il, Ill, and IV skimmlk prices
in Federal MIk Marketing Orders with nmultiple conponent
pricing versus the Cass | skimmlk value in all Federa
M| k Marketing O ders.

In 2000, the protein factor was established at
3.1, other solids factor at 5.9, and nonfat solids factor
at 9.0. Again, these factors approxi mated the average

pounds of protein, other solids, and nonfat solids
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contai ned in 100 pounds of producer skimmlk at the tine.

In 2022, using data conpiled from Market
Admi ni strator reports, the average pounds of skimmlk
conponents contained in 100 pounds of producer skimmlk
was 3.39 protein, 6.02 other solids, and 9.41 nonfat
solids in Table 2.

Table 2 is the table that | prepared titled
Aver age Pounds of Protein, O her Solids, and Nonfat Solids
Contai ned in 100 Pounds of Producer Skim M Ik in Federal
MIk Marketing Orders Wth Protein and O her Solids
Conponent Tests, (2000 to 2022).

This is data that | have been keeping for a nunber
of years and, also, each nonth, where | go to each Market
Admi nistrator's data, pull off the data they report for --
on pounds of producer mlk and the pounds of conponents,
and then | calculate a wei ghted average each year from al
the orders with that data avail abl e.

And so you can see on 2022, again, that's where
the 3.39 protein in skimmlk, 6.02 in other solids, and
9.41 in nonfat solids was the average.

After this table and testinony was prepared, | had
access to the data put out by USDA that's been entered in
as exhibits, especially Table No. 1. And |I took the
Tabl e 1 data, which had conponent information for the four
Federal M|k Marketing Orders using skimbutterfat
pricing. | took that data of conponents, added to ny
data, and taking it to two decimal places did not change

nmy results for 2022 based on ny data from-- fromthe
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seven orders for Federal MIk Marketing Orders. Again,
that's 3.39 protein, 6.02 other solids, 9.41 nonfat
sol i ds.

Tables 3 and 4 show, nunerically, the m salignnment
in mlk prices caused by the increase in skimmlKk
conponents.

Usi ng average 2022 Federal M|k Marketing O der
prices and 2022 average protein and other solids |evels
stated above, the 2022 average Class IlIl skimmlk price,
at test, in Federal Mk Marketing Orders for multiple
conponent pricing was 11.75 per hundredweight. That is
shown in Table 3.

I f 2022 skimm |k conponents were the sane as skim
m | k conponent factors established in 2000, the Class Il
skimmlk price would have been $0. 83 per hundredwei ght
| ower or 10.92 per hundredweight. Again, this is shown in
Table 3. Again, 10.92, as you would expect, is the
average 2022 Class Il skimmlk price per hundredwei ght
publ i shed by USDA- AMS-Dairy Program

Sinply put, higher mlk conponent |evels in skim
m |k increased the average actual Cass IIl skimmlKk
price per hundredweight in Federal M|k Mrketing O ders
with rmultiple conponent pricing by $0.83 per hundredwei ght
conpared to the current skimmlk conmponent factors.

Because the Cass | nover skimmlk price is still
cal cul ated based on skimm |k conponent |evels inplenented
in 2000, the dass | nover skimmlk price does not

i ncrease when skimm | k conponents increase. Again, this
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Is shown in Table 3. This results in a narrowi ng of the
di fference between the Class | and the Cass Ill price,
presenting nore opportunities for price inversions.

Again, Table 3 titled Msalignnment in SkimMIKk
Prices, Cass Ill Versus the Class | Mver Skim

Again, there in the second colum for 2000 skim
m | k conmponents, the factors we have now, 3.1 and 5.09.
Usi ng 2022, average Class IlIl skimmlk prices gives a
val ue of 10.92 per hundredwei ght.

Agai n, going to 2022, using the average actual
skimm |l k conponents, still using the 2022 average
conponent pricing, that gives us 11.75, where the higher
conponents have increased the Class IIl skimby $0.83 a
hundr edwei ght .

Com ng down bel ow there, the Cass | nover today
is still based upon those factors determ ned back in 2000.
So the Class | nover skim using 2022 prices, remain --
remai ns the same on both -- both years because the skim
m | k conponent factors remain steady. Again, there's no
change in the Cass | skimvalue there.

Table 4 shows simlar cal cul ations using the
Cass IVskimmlk price. In 2022, the average actual
Class IV skimmlk price per hundredwei ght in Federal M1k
Marketing Orders with multiple conponent pricing orders is
$0. 61 higher due to the increase in nonfat solids |evel.

Agai n, there's no change in the Cass | nover skim
val ue due to using the nonfat solids factor established in
2000.
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Again, | have Table 4 there, the Msalignnment in
SkimMIlk Prices, dass IV SkimVersus Cass | Mver Skim
Again, you see the 13.52 based on the 9.0 skimmlk
conponent. W go to averages in 2022, that's 14. 13,

i ncrease of $0.61. Again, no change in the Class | nover
skimmlk price.

Failure to adjust the skimm |k conponent factors
creates the follow ng chall enges:

One, a longtinme practice in the Federal MIk
Mar keting Order systemis the establishnment of the C ass |
mlk price based on the value of mlk used for
manuf acturing, plus a specified Cass | differential. In
2000, the actual Cdass Ill and Cass IV skimmlk val ues
appr oxi mated t he announced Federal M| k Marketing O der
Cass Il and CGass IV skimmlk values. This was because
the Federal MIk Marketing Order skimm |k factors closely
aligned with the actual skimmlk conmponent |evels at that
time.

Today, this is no longer true. The actual val ue
of Cass IlIl and ass IV skimmlk values in multiple
conponent pricing markets is higher than the announced
order Cass Ill and Cass IV skimmlk prices. This is
because the actual skimm |k conponent |evels are higher
than the current skimmlk conponent factors. Mk used
for manufacturing derives its value fromthe conponents in
the mlk. The higher |evel conponents in hundredwei ght of
mlk, the greater the mlk's value. The Cass | priceis

no | onger being based on the actual value of mlk used for
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manuf act uri ng but a | ower val ue.

Two, in Federal M1k Marketing Orders with
mul ti pl e conponent pricing, a producer's prorated share of
the Class | price is provided through the producer price
differential. Hi gher conponent |evels increase skimmlk
prices in Classes Il, Il1l, and IV. Due to the outdated
and fixed skimm |k conponent factors, the Cass | skim
mlk price does not increase as dairy farnmers increase
skimm |k conponent levels. This allows skimmlk prices
for Classes Il, Ill, and IV to increase relative to
A ass |I.

As producer conponent |evels increase, but w thout
addi tional revenue fromClass | skim(to increase the
producer price differential), the difference between
prices for Casses Il, IlIl, and IV m |k versus respective
Federal M|k Marketing Order's blend price narrows. This
results in increased mlk price inversions which |eads to
depooling, resulting in disorderly marKking.

Three, three Federal M Ik Marketing Oders,

Appal achi an, Florida, and Sout heast, which use
skimbutterfat mlk pricing, are deficit in mlk
production. These Federal M|k Marketing Orders do not
have an adequate supply of raw mlk within their respected
geographies to neet fluid mlk demand throughout the year.
Suppl enental mlk is purchased and transported into these
three Federal MIk Marketing Orders fromother regions to
meet demand.

Particularly, supplenental mlk in the Appal achi an
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and Sout heast Federal M|k Marketing Orders is procured
frommrketing areas with nultiple conmponent pricing. The
hi gher relative value of skimmlk in these Federal MIk
Mar keting Orders, due to increased m |k conponent |evels,

i ncreases the cost of this additional supplenental mlk.
Due to no corresponding adjustnent in skimmlk prices in
Federal M|k Marketing Orders with skinfbutterfat pricing,
this increases the cost of procuring supplenental mlKk.
Most supplenmental mlk is procured by dairy cooperatives.
Dairy farnmers pay the increased expense which |lowers their
mai | box m Ik price.

Proposal. To correct the chall enges caused by the
current skimmlk factors and to help better neet the
primary objectives of Federal M|k Marketing Orders, the
follow ng i s proposed:

One, update the current m |k conponent factors
used in the skimmlk price fornula, which applies to al
Federal M|k Marketing Orders. The proposed skimmlk
conponent factors equal the weighted average pounds of
protein, other solids, and nonfat solids in 100 pounds of
Federal M|k Marketing Order producer skimmlk for the
cal endar year 2022 and rounded to the nearest hundredth of
a pound.

The proposed updated skimmlk factors are:
Protein, from3.1 to 3.39 per 100 pounds of Cass IIl skim
mlk; other solids, fromb5.9 to 6.02 per 100 pounds of
Cass Il skimmlk; nonfat solids, from9.0 to 9.41 per

100 pounds of Cass IV skimmlKk.
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Two, the above updated skimm |k factors woul d not
be inplenented until the first day of the 12th nonth after
adoption of this proposal. The current skimmlk
conmponent factors would remain in place until then. Both
dairy farmers and handl ers use ri sk managenent prograns,
and this delay will allow nost transactions placed prior
to updating the skimm |k conponent factors be conpl et ed.

Ed Gal | agher, a risk managenent specialist, wll
provi de testinony regarding the inportance of del aying the
i npl ement ati on of proposed skimm |k conponent factors
until the 12th nonth after inplenentation.

Three, to prevent future msalignments in the skim
m | k component factors and to avoid returning to an
adm ni strative hearing, an updating procedure is proposed.
By February 28th of the third year and begi nni ng one year
after the announcenent of a change of skimmlk factors,
AMS shal | cal cul ate the wei ghted average of conponent
pounds (protein, other solids, nonfat solids) in
100 pounds of Federal M1k Marketing Order producer skim
mlk for the three previous cal endar years.

| f the cal cul ated nonfat solids calcul ation
differs by the nonfat solids factor in effect by
0. 07 percentage points or nore, then update the factors
for protein, other solids, and nonfat solids to the
correspondi ng cal cul ated val ues. The updated factors
woul d be announced no later than five days after the
cal cul ation. |Inplenentation of the updated factors would

be effective the first day of March of the foll ow ng year.
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| f the cal cul ati on does not exceed the
0. 07 percentage point threshold, repeat this procedure in
the follow ng year using the wei ghted average for the
t hree precedi ng cal endar years. Continue this procedure
i n subsequent years until the 0.07 threshold is exceeded
and the skimm | k conponent factors are updated
accordingly. |If the factors are updated, repeat this
procedure three years thereafter.

Table 5 is provided to hel p better understand the
future adjustnent procedure. Table 5, Exanple Adjustnent
Procedur e.

Assune if this proposal was inplenmented in
January 1, 2025, updated skimm |k factors would be
i npl enment ed January 1, 2026. Then by February 28th, 2028,
cal cul ated wei ght -- cal cul ate wei ghted average of
conponent pounds (protein, other solids, nonfat solids) in
producer skimmlk for the cal endar years 2025, 2026, and
2027. |If the calculated nonfat solids factor differs by
0. 07 percentage points or nore, then announce updated skim
mlk factors by March 5th and then inplenented a year
| ater then in March 2029.

| f factors are updated, the above procedure is
repeated in three years by using cal endar years 2028,
2029, and 2030.

|f the skimm |k conponent factors are not
updat ed, the procedure is repeated in one year using
cal endar years 2026, 2027, 2028, and so on until there's

an updat e.
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Skimmlk factors need to be updated if conponents
change. However, it is inportant to pronote orderly
mar ket and to make changes no nore frequently than
necessary.

Updating every three years and using a three-year
aver age snoot hs out unexpected ups or downs in conponent
averages. Wth today's rapid advancenents in genonics,
bi ot echnol ogy, and nutrition, along with the potential of
weat her events that could inpact the next year's feed
supply, it is possible to have unexpectedly | arge
differences in mlk conponents fromone year to the next,
pl us the three-year average allows dairy farners and
handl ers using ri sk managenent tools to better anticipate
potential future changes.

The 0.07 factor was determ ned by | ooking at the
hi storical change in nonfat solids |levels and keeping in
mnd the need to pronote orderly marketing. |If this
proposal had been inplenented as a part of Federal Order
Ref orm three updates woul d have occurred over the past
ten years. The 0.07 threshold is reasonable and hel ps
mai ntain orderly marketing.

A change in the nonfat solids level is solely used
to indicate if an update is warranted versus using each
conponent separately. Nonfat solids are sinply the sum of
protein and other solids. Thus, a change in the |evel of
nonfat solids is a result of a change in protein, other
solids, or both.

Al ternative proposal. SM appreciates Nationa
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Al |l -Jersey, Incorporated, also proposing an update of the
skimm | k conponent factors in its Proposal No. 2. Even
t hough the NAJ proposal is alnpbst identical to the NMPF
proposal, there are two parts of the NAJ proposal we

di sagree with. They are, one, updating the skimmlKk
conponent factors annually, and two, annual change in
either protein or other solids, regardl ess of magnitude,
results in a change in the skimm |k conponent factors.

A purpose of Federal MIk Marketing Orders is
pronotion of orderly marketing of mlk. This is the
reason the NWPF proposal calls for only changing skimmlk
factors every three years and only if the three-year
average nonfat solids | evel exceeds the current nonfat
solids by 0.07 percentage points or nore. As stated
above, skimmlk factors need to be updated if conponents
change; however, it's inportant to pronote orderly
mar keti ng and make changes no nore frequently than
necessary.

Under the NAJ proposal, an annual change in the
other solids level fromjust 6.02 to 6.03, and no change
in protein level, would result in change for the foll ow ng
year. It is difficult to see how such a small change is
worth the effort. As testified to earlier, it is possible
unexpected ups and downs in annual mlk conponent |evels
could occur. Again, the reason for only changi ng every
three years.

Agai n, we appreciate and thank NAJ for supporting

an update in the skimm|lk conponent factors. However,
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SM encourages the Secretary of Agriculture not to accept
the portions of the NAJ proposal which includes updating
annual |y and based on a change in either protein or other
solids regardl ess of the magni tude of the change. The
updat e process proposed by NVMPF is a nore orderly process.

In summary, the mlk conponent factors currently
used in the skimmlk price fornmulas need updating. Dairy
farmers have increased and continue to increase the |evel
of m |k conmponents in their mlk production. This
i ncrease causes a price msalignnment between the d ass |
skimmlk value in all Federal MIk Mrketing Orders
versus Class IIl, Ill, and IV skimmlk values in nmultiple
conponent pricing orders.

The conponent factors need updating to assi st
Federal M|k Marketing Orders in neeting their two primary
pur poses as specified in the Agricultural Mrketing
Agreenment Act of 1937: Maintain orderly marketing
conditions, and protect the interest of the consunmer by
ensuring an adequate supply of fluid mlIk for consunption.

Sout heast M|k, Incorporated, expresses its
appreciation to the Secretary of Agriculture and the Dairy
Division for holding this hearing to consider these
i nportant proposals. W encourage the Secretary to
recomrend t he adoption of Proposal 1, update the m Kk
conmponent factors in the skimmlk price formul as.
Respectful |y subm tted.

| have attached to it Appendix 1. | wll not read

that. That's been put in the record earlier by the
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testi nony of Peter Vitaliano. But, again, it's just the
proposed | anguage to update the factors as proposed by
National MIlk in Proposal No. 1.

Q We get to start the clock over, it turns out.

A Excuse nme?

Q "' mjust teasing.

A Ch.

Q Ckay. Thank you for that, M. Covington

| just have a couple nore follow up questions to
ki nd of flesh out sonme of the information that you have
and know.

"' mwondering if we could just start, if you could
give us, given all of the touch points that you have had
from O der Reformand nultiple conponent prices even being
i ntroduced into the Federal Order systemall the way
t hrough today, if you can just give us a little bit of the
hi storical perspective about that.

A. The first -- the first regulated mlk pricing plan
to inplenment nultiple conponent pricing was the State of
California state order, and that took place back in 1962.
That -- that was the first one.

After that, from 1962 up until the first hearing
was held in 1985, there were several individual
proprietary plants, several individual cooperatives who
i npl emented their own voluntary nultiple conmponent pricing
pl ans throughout a big area of the United States.

In 1985, in Salt Lake GCty, the first -- well, let
me back up. Actually the first Federal M|k Mrketing
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Order hearing held on nmultiple conponent pricing was back
in the early '60s, believe it or not, in Tall ahassee,

Fl ori da, back when Florida had five Federal M|k Marketing
O ders.

But then the next one wasn't held until Salt Lake
Cty in 1985 in what was then the G eat Basin Federal MIKk
Mar keting Order. Again, that programwas inplenented --
wasn't inplenmented until 1988. So that was the first
Federal M|k Marketing Order to have nultiple conponent
pricing.

After 1988, before Federal Order Reform there was
a series of hearings held for individual orders and groups
of orders supporting nultiple conponent pricing. They
i ncluded hearing the Md Atlantic order, the old Chio
Vall ey order, and it had a couple other orders around it.
M chi gan, Southern M chigan, | think it had two orders up
there. Pacific Northwest -- | call it Pacific Northwest.
It was actually | think -- | can't remenber the nanme of
t he order back then. There was two orders before Federal
Order Reform They put in nmultiple conmponent pricing.

And then in the md '90s, five Upper Mdwest Federal MKk
Mar keting Orders cane together and put in nultiple
conmponent pricing.

And then as a part of Federal Order Reform as |
mentioned in ny testinony, nmultiple conponent pricing in
Federal M Ik Marketing Orders then was extended to other
orders. And then when California canme in the Federa

Order systemin 2018, it -- its -- its nmultiple conponent
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pricing it had in the state order was changed or nodified
to the one used by Federal M Ik Marketing O ders.

Q And t hroughout that tine what -- what did you
observe was happeni ng when -- as nultiple conponent

pricing was i nplenmented in those respective orders?

A. Well, once -- once it started and people saw t he
value of it and what it did, then it -- it grew. | nean,
it was hard to get the first one. | nean, it took a |long

time to get the first one. But once you get sonething in
pl ace and people see it works, then it grows.

Q And eventually it evolved to where we have it
today with all the four orders?

A That is correct. Yes.

Q Okay. And -- and of the four orders that
currently are not multiple conponent pricing, what is your
under st andi ng about whether that -- those markets are at
all affected by nmultiple conponent pricing?

A. Well, of the four orders -- I'll just give you a
l[ittle bit nore history -- three of those orders, the
Appal achi an, the Sout heast, and the Florida order, are
high Cass | utilizations. The other order w thout
mul ti pl e conponent pricing is the Arizona order. It has a
much lower Class | utilization. 1t would be bel ow 50%
Class | utilization.

And goi ng back to ny involvenent on Federal Order
Reform when we were trying to get nmultiple conponent
pricing into the -- all Federal M|k Mrketing O ders,

the -- there's one predon nant cooperative in that Federal
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M1k Marketing Order, and they had in place their own

voluntary nultiple conmponent pricing plan. It is still in
pl ace today. And so they requested that -- they wanted to
keep their own plan -- so they requested not to be a part

of multiple conponent pricing and continue wth
skim butterfat pricing.
On the three orders with high Cass | utilization,

t here was discussion efforts to also extend nmultiple
conponent pricing to those three orders, but what we were
told then, when | -- | was involved in it prior to Federal
Order Reform-- by people at the Dairy Division at that
time, since those three orders had over the majority of
their mlk in Class |, if a nmultiple conponent pricing
pl an woul d not be in accordance with the Agriculture
Mar ket i ng Agreenent Act in 1937, to put nmultiple conponent
pricing in the order of that high Class | utilization.

Q And so, at least, | think, as | understood your
testinmony, at |east with respect to Arizona, you are aware
that there is voluntary multiple conponent pricing that

does occur even though it's not in that order?

A Yes. In fact, you have -- you have had in the
past, and you still have today in the three -- in the
Appal achi an order -- excuse ne -- yeah, in the -- in the
Sout heast Federal M1k Marketing Order you still have

vol untary nul ti pl e conmponent pricing plans, not as nmany
today as there have been in the past, but there are --
there are -- there are sone.

And then, when | was full-tinme at Sout heast MKk,
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we had a bal ancing plant that was an ultra-filtration
plant. And all that product was sold on nultiple
conponent pricing. W sold that mlk on protein and ot her
sol i ds.

Q And based on your experience in working with these
mul ti pl e conponent orders, do you -- what do you expect
will be the result of -- of the inplenentation of National
M| k's proposal ?

A Vell, it just -- like |l -- 1 testified, if --
since we haven't updated the skimm |k conponent factors,
we have got a m salignnent between the Class | skimmlKk
value in all orders and the -- and the -- in all orders,
versus the Class Il, Ill, and IV skimmlk values in
mul ti pl e conponent pricing orders. W got out of whack.
And so the whole thing of this proposal is just to update
those factors to get themnore back in -- in line, to be
nore in accordance with what the purposes of Federal M Ik
Mar keting Orders are.

Q And for those Cass | nmarkets, do you believe that
there is going to be an effect for themas well?

A Yeah. Well, if the proposal -- National MIlk's
proposal increases skimmlk conponent levels, it wll
i ncrease the price of -- it will increase the Cass |I skim
nmover, which increases the Class | price in Federal MIk
Marketing Orders. And so if we add nore dollars to the
Federal Order pools by increasing the skim-- the C ass |
skimm |l k value and orders in the -- in the skinfbutterfat

mar ket orders, if we add nore skimdollars there, it wll
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i ncrease the uniformblend price. And then in orders for
mul ti ple conponent pricing, it will increase the producer
price differential.

Q Ckay. So even for the dairy farners, they -- you
bel i eve that they woul d benefit even for their Cass |
sal es?

A. Well, I'"'mgoing to say it is nore than believe.
| f you add revenue to the Federal Order pool, you are
going to increase returns to dairy farners.

Q And we have heard a |ine of questioning yesterday,
today -- |I'mnot sure where ny days are now -- but about
whet her there is actually a value to havi ng conponent
prices in Cass | mlKk.

Do you believe that skimmlk solids have a val ue
in Class |?

A Yes. Yeah. Skimmlk solids have a value in
Class | or fluid mlk.

Q And how does that work?

A. Wel |, people don't buy mlk just for colored
water. You know, it's the solids in mlk that give its
nutritional value. That's the reason people -- people
buy -- buy mlk. That's the reason why FDA, in sone
i ndi vidual states, set mninmumsolids nonfat standards
for -- for mlk. It gives it value. | mean, why would
you drink mlk if it didn't have nutritional value?

Q And - -

A. Ch, and one nore thing. Again, the federal

governnent recogni zes that because we are required to put
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nutritional |abeling showi ng the anount of fat and protein
per serving on the side of mlk jugs or mlk cartons.

Q So a consunmer going to purchase mlk, they would
have that information available to themin order to nake
t hat educat ed choice?

A That -- that information is there, yes.

Q Ckay. And in your experience, who is it that is
produci ng nost of the Cass | mlk?

A. Wel |, you know, dairy farnmers are producing the
mlk, but today the magjority of -- of fluid mlk
processing plants are owned by cooperatives.

Q And do you have an understandi ng about whet her
t hose cooperatives are supportive of National MIk's
proposal ?

A. To the best of ny know edge, cooperatives who own
fluid mlk processing plants are nenbers of National MIKk
Producers Federation, and they voted in support of this
proposal. And then followng nme, there will be a
representative of the second |argest fluid mlk processor
inthis country, testifying in support of this proposal.

Q And given all of your breadth of experience in the
Sout heast, are you at all concerned about the increase --
or about the inpact of increasing skimmlk solids factors
on handl ers in Appal achi an and Sout heast orders and
Fl ori da orders?

A No, |'m not.

Q And why not ?

A. Yes, it will -- it wll increase the price. But,

r TALTY COURT REPORTERS, INC. 426
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 24, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

again, in those three particular orders, we're deficit

m | k production. So by increasing the skimmlk revenue,
that woul d provide additional noney that can be paid to
dairy farnmers to try to encourage m |l k production, |ocal
m |k production, and likewse, it will make it a little
nore easier as far as procuring supplenental mlk, as |
explained in nmy testinony, to bring the mlk into those
areas, especially in the Appal achian and Sout heast orders,
where they get a fair anount of their supplenental mlKk
from Federal M|k Marketing Orders using multiple

conponent pri cing.

Q And in Florida, for exanple, do you know how much
of their mlk is Cass IlIl and Cass IV for skinf

A. In -- in Florida, it is very, very little. And,
again, I'mgoing to round it off here. Last year in
Florida, the Cass Ill and Cass IV skimmlk was only

about 2 and three-quarters percent of total producer mlKk
in that order. And then if you want to break it down even
further, nost of that is going to be classified as -- as
i nventory or shrink.

Q And are you concerned about skimm Ik solids

| evels falling below the national average?

A. It's been that way since Federal Order Reformin
several areas of the country. Again, | put in ny
testinmony the factors that -- that we are under now that

were put in in January of 2000 as part of Federal O der
Reformused to calculate the Cass | nover skim And,

again, in the Florida order, in the Appal achian order, and
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i n the Sout heast order, as based upon ny personal
know edge, their skim conponent |evels were bel ow t hat
nunber back when it was put in in 2000.

Q And we heard a |ine of questioning earlier that
asked about high solids being routed to Class IIl plants
or to cooperatives.

Do you believe that that's going to be the natural
consequence of National MIK's proposal ?

A. That has occurred in -- in the past many years
ago, and I'll have to admt, | was a part of -- part of
sone of that.

But today, marketing conditions have changed a
| ot, and there is very, very little of that done today,
very, very little. And the reason why, we have got |ess
fluid mlk plants in areas where there's a | ot of
manuf actured mlk, so there's | ess opportunities to do
that. Al right? And you have got -- you know, again,
you have hi gher conponent |evels up there, and there's not
as nmuch variation as it was at one tine anong farmmlk to
do that. And in the Southeast, if we wanted to do that,
there is just no manufacturing plants left to do it.

So | have know edge of sonme of it being done, but
today it's very mnimal.

Q And custonmers can request it if they want it?

A. When | was full-tinme in Southeast M|k, we had a
custoner to request it. | said, yeah, we'll do it, but
it's going to cost you because we're going to have to nove

that ml k sone distance, and that was the end of it.
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Q Ckay.
M5. HANCOCK: Thank you for your time. Appreciate

THE WTNESS: Yes, nma'am
M5. HANCOCK: Your Honor, | turn the w tness, and
then we'll nmake the adm ssion of the exhibit at the end.
THE COURT: Yes. |It's nearly 3 o'clock. | think
we shoul d take an afternoon break. [It's 2:55. Let's cone
back at 3:05, | guess. See everybody then for cross of
this w tness.
(Wher eupon, a break was taken.)
THE COURT: Back on the record at 3:07 p.m Ckay.
MR. ROSENBAUM  Steven Rosenbaum for the
| nternational Dairy Foods Associ ati on.
CROSS- EXAM NATI ON
BY MR ROSENBAUM
Q Good afternoon, M. Covington.
A. Good afternoon, sir.
Q Now, it is the case that 90% of the m |k pooled in
the Federal Order systemtoday is pooled in --
(Court Reporter clarification.)
THE COURT: O f the record.
(Techni cal issue.)
THE COURT: Back on the record.
BY MR ROSENBAUM
Q Ckay. Start the question again.
90% of mlk pooled in the Federal Order system

today is pooled on nultiple conponent pricing orders; is
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that correct?
A No, sir.
Q It's not true?
A. The nunber | have is 89%
Q | appreciate the correction
89% of the m Ik pooled on the Federal Order system
today is pooled in nultiple conponent --
A. O producer m k.
Q Yeah, you just have to let ne finish the question
so the reporter --
THE COURT: One at a tine.
BY MR ROSENBAUM
Q -- can -- can get it dowmm. So try one nore tine.
89% of the mlk pooled on the Federal O der system

today is pooled in nultiple conponent price orders,

correct?
A. 89% of the producer mlk --
Q Ckay.
A. -- of all producer mlk in Federal M|k Marketing

Orders, is pooled or associated with Federal Orders who
have nul ti pl e conponent pricing.

Q Ckay. And Proposal 1, which is your proposal
National MIk's proposal, would have no inpact on the

price paid to farmers with respect to mlk used to nake

Cass Il, IIl, or IV products in those MCP orders; is that
correct?
A In the nultiple conponent pricing orders, the

National M|k Producer proposal would not inpact the price
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of dass Il, Ill, or IVmIK in the orders of nultiple
conponent pricing.

Q And -- and that's because they are being priced --
strike that.

That's because the mlk that they are providing is
bei ng paid for based upon conponent |evels, by definition,
if they are an MCP order, correct?

A Yes, sir. And in nultiple conponent pricing
orders, the Cass Il mlk or Class Il skimaccounted to
t he order based upon the nonfat solids content, Cass |V
nonfat solids content, and Class IIl on the protein and
ot her soli ds.

Q Ckay. And so what they are being paid is based
upon the actual conponent |evels as you have j ust
described in their mlk, correct?

A. Producers and -- who -- who are regul ated under
Federal M|k Marketing Orders and m | k conponent pricing
orders, they are paying for their m |k based upon the
vol unme -- the pounds of protein, other solids on the skim
portion, again, and the -- and the butterfat, plus
producer price differential, plus in sone orders they have
somatic cell count adjustnent for that.

Q Ckay. And Proposal 1 doesn't do anything with
respect to the price being paid for the fat content in any
class, correct?

A. The Proposal 1 only addresses the conponents in
t he skim

Q Al right. And the reason why under multiple
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conponent pricing orders the price of the mlk goes up in
Class Ill based upon protein and other solids is what?

What's the theoretical basis for that?

A. I f 1 understood you correctly, why the price of
Cass Il mlk goes up?

Q Yes.

A. Ckay. The Class IIl price is determ ned based

upon the price of cheese, the price of dry whey, and the
price of other solids. Again, it uses the end product
pricing formula, converts those over to the yield factors
and so forth. So as the price of cheese, both bl ock and
barrel, the price of dry whey, the price of other solids,
as those prices go up, then the Class IIl price is going
to increase as well.
Q In terns of the paynent nmade to farners in a

mul ti pl e conponent pricing order, why does it nmake sense

to pay them nore based upon the particul ar conponent

levels if their mlk is being used for Cass IlIl products?

A. Because if the conmponent levels go up in

manuf act uri ng products, you have a greater yield per given

anount of m | k.

Q You're paying nore -- so froma handler's

perspective, you are paying nore for the mlk, but you can

make nore cheese out of it?

A If it's -- if it's -- if that mlk is used for
cheese, yes. The nore conmponents in mlk, on average,
on -- generally speaking, the higher yield that you wll
get .
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Q Ckay. And -- and when it cones to Cass IV
products, what's the reason why it nmakes sense to pay nore
for mlk being used to nmake Cass |V products if the
conmponent | evels -- specific conponent |evels are higher?

A Well, I'"'mgoing to pick one Class |V product,
nonfat dry mlk powder. If you have nore nonfat solids in
a given anount of mlk, you will get a greater yield of
nonfat dry m |k powder out of a given volune of mlKk.

Q Ckay.

MR. ROSENBAUM So | would like to have a docunent
mar ked as whatever the next exhibit nunber is.

THE COURT: 65 is what | have.

MR. ROSENBAUM  Exhi bit 65.

(Thereafter, Exhibit Nunmber 65 was marked
for identification.)

MR. ROSENBAUM |'msorry. Do | give one copy to
the reporter and one copy to yourself and one copy for the
W t ness?

THE COURT: Yes, that would be sufficient. Yes.
BY MR ROSENBAUM

Q The -- before | ask you a question about
Exhi bit 65, you have described -- well, before | get to
Exhi bit 65.

Proposal 1 would increase the price for mlk being
used to nmake Class IIl, Ill, and IV products in the four
fat/skimorders, correct?

A. That is correct. This proposal would increase the

skimmlk values in the skimbutterfat orders for
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A ass |
Q

G ass |
A

orders,
Q

stri ke

I, 11, and IV skim
Ckay. And your proposal would inc
price in all orders, correct?
It'd increase the Class | skimpr
yes.
Ckay. So | have shown you a -- |

t hat .

| have provided you a copy of Exhibit 65, which is

August 24, 2023

rease the

ce in all

have had --

an article that appears you authored back in 2015.

A
pretty

Do you renmenber this article?
Well, it's got ny picture onit, s
good sign. If -- if you would help

trying to |l ook where this was printed at.

Q

It is at the very |ast page at the

copied the website which it cane from It

Pr oud.

A

othat's a

mne -- |I''m

bottom |

s from Ag

Does this help orient where this conmes fronf

No, sir. Now, |I'msure | wote th

is article, but

|"d have to go back and search ny records to tell you

actually who | wote it for

Q Ckay.
A | just can't renenber, because |I'mgoing to be
perfectly honest with you -- okay, go back

-- go back --

| ook up there on the | ast page. You see where it ends

"PD"'?

Q
A

On the | ast paragraph --
Yes.
-- 1 n bold?

|"massuming this was witten for
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Dai r ymen.
Q Ckay.
A. That's their initials. And sonmetines what

happens, other people will pick themup or they m ght --
Progressive Dairynmen mght allow themto do it.

Q Ckay.

A. So I'mgoing to nake the assunption that PD, that
was done at Progressive Dairynen.

Q Ckay. So let ne -- since you are on page 5, |et
me call your attention, and I'mjust going to read it into
the record, a couple paragraphs. This is an article from
2015, just to be clear, so the nunbers are not likely to
be exactly the sanme today.

But I'll quote: "The econom c inpact of higher
conponent |evels."
Do you see that, sir?

A. Yes, sir, | do.

Q Ckay. "The econom c inpact of higher conponent
| evel s, both at the farmand the plant, is significant.
Usi ng 2014 conponent prices, the 2014 Cass IIIl price
(average components) is $0.63 per hundredwei ght hi gher
conpared to using 2000 average m | k conponent |levels. A
50, 000- pound tanker of mlk when manufactured i nto cheddar
cheese yields 144 nore pounds of cheese at 2014 mlk
conponent | evels conpared to 2000."

Next paragraph. "A cheese plant desiring to
manuf acture 20 mllion pounds of cheese per nonth can

receive 111 fewer tankers of mlk, at 2014 m |k conponent
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| evel s conpared to 2000, and still produce 20 mllion
pounds of cheese. This is a saving in noney, nore
efficient, and inproves sustainability," end quote.
Did I read that correctly?
A. Yes, sSir.
Q Ckay. And so is it fair to say that in the first
par agr aph, you are describing that higher conponent

| evel s, given conponent pricing, has increased the anount

that farmers receive for Cass going -- for mlk going to
Class Ill conpared to what it would have been 14 years
earlier?

A. Based on those conponent |evels. They have
hi gher -- hi gher conponent levels in 2014 conpared to
2000. And, again, in that one you read there, | was using

a cheese plant as an exanpl e.

Q Yes. And -- and you actually calculate the result
is you could nake 144 nore pounds of cheese?

A That's correct.

Q Ckay. And -- and then in the next paragraph you
say that as a result of that, if a plant were producing --
or producing 20 mllion pounds of cheese a nonth, they

could do so with 111 fewer tankers of mlk, correct?

A. That's what | wote there, yes, sir.

Q Ckay. So now | want to switch to Class | --

A Uh- huh.

Q -- and ask am | correct that the higher conponent

levels in mlk would not reduce at all the nunber of

tankers of mlk that you needed to nake fluid mlk?
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A. That -- that is correct.
Q Ckay.
A. Can | -- | need to clarify that though. That is

correct unless that plant happened to be fortifying or
sonething to that fluid mlk, it would have an i npact.
But if it was not fortifying, yes, you are correct, you
don't get any nore gallons of mlk out of -- used for
fluid regardl ess of those conponent |evels.

Q And -- and so at | east when you are | ooking at how
much product you can produce, the increase in conponent
| evel s has been of observable value to Cass IIl and

Class |V handlers, but not to dass | handlers; isn't that

true?

A. Yeah. And that's the reason why under Feder al
MIk Marketing Orders, Cass | mlk is still -- stil
priced, the skimportion is still priced on per

hundr edwei ght basis, not on conponents.
Q Well, but the whole inpetus of your Proposal 1 is
that there's been an increase in solids levels, isn't it?
A. Not -- not -- not correctly.
What our proposal is -- if we go back to Federal
Order Reform Federal Order Reform we have -- Federal

Order Reform uses end product pricing, and if the O ass |

price is based at that tinme on the higher of Cass IIl or
|V, you got to start sonewhere to get that Class IIl or IV
price. Cass IIl or IV skimprice.

So Federal Order Reform the average conponents

used at that time was what | had in ny testinony. They
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wer e approxi mate. You can go back and | ook at -- you had
conponents were published with the old M nnesota/ Wsconsin
price at that tine and what was a part of Federal Order
Reform So you had to start sonewhere.

And so those conponent |evels were used to convert
that price over to Advanced Class IlIl and IV skins in
order to calculate the dass | skimmlk val ue.

Q s --

A. What our proposal -- I'd like to finish if I
coul d, pl ease.

Q | thought you were done. Please do.

A. No, I'mnot finished yet.

Q Go ahead, pl ease.

A. What our proposal does is just update these
factors. \When they were established in 2000, they were
established to have rel ati onship between them and what the
Class Il and 1V val ues were.

As ny testinony shows, where Class IlIl and IV has
gone up, as you very well explained there through your
guestions, their val ues have gone up, so that difference
between Class | and IIl and IV is narrower conpared to
what it was in 2000.

Al'l our proposal does is update '"emto what they
are currently and mai ntain that sane alignnent.

Q But isn't it a fact that that narrow ng has
occurred because solid |levels that are of value to
Cass Ill and IV and Il have increased, and therefore, the

price paid, at least in the nmultiple conponent pricing
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orders, has gone up, but those solids are not of value in

Class I; and so, yes, there's been narrowing, that's --
that reflects the value of -- the relative value of the
mlk. 1Isn't that the case?

A | -- ny testinony -- you -- you're supporting ny
testi nony where you say |I'm --

Q | think --

A. -- narrowing it. And what we -- what our proposal

does, is to update it and get back where it was to have a
proper alignnment so we can encourage mlk to go to
A ass |

Q Well, speaking in terns of mlk going to O ass |
Class | utilization has plumeted in this country over the
| ast 30 years, hasn't it?

A. Yeah, Class | utilization has gone down.

Q Class | utilization nationwde is -- in the
Federal Order systemis 27% correct?

A. |'"d have to go back. You're -- I'mnot --

t hought it was sonewhere about 28 and a half, but | need

to go back. 1'mgoing fromnenory.
Q In that range, in any event, correct?
A Class | utilization is |ow, yes.
Q It is the | owest ever, isn't it?
A. The | owest since we have been keeping statistics.
Q How | ong have we been keeping statistics?
A. You can go back and you can go to USDA dat abase,

and you will find -- the oldest thing | have got is a 1932

year book of agriculture, and there are statistics in that.
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And | think that was about the first good set of
statistics we had.

Q And since 1932 has -- strike that.

Is the current Cass | utilization the lowest it's

been since 19327

A The -- yes, sir, it is -- it is the | owest based
upon the data we got, yes.

Q Now, USDA yesterday put in an Exhibit 39, which

said that -- let ne -- and let nme just -- | don't want to
par aphrase here. |1'lIl read the footnote -- the note.
Quote: "No order received any call for or had any

i ssuance of mlk to be shipped to Cass | plants in their
order.” And this is a docunent that covers the period,
believe, from 2010 to the present.

Is that -- do you have any information

i nconsi stent with that statenent?

A. | -- I -- 1 don't know what you are referring to.
In -- when | was runni ng Southeast MIk, it was -- we
didn't -- if we needed mlk, we didn't call the Federal

M1k Market Admi nistrator, it was our responsibility to do
t hat .

Q | mean, the Federal Order adm ni strator does have
the power to order manufacturing plants to give up mlk if
that's necessary to neet Cass | needs, correct? |Is that
your under st andi ng?

A Yeah. And it probably -- | think it varies sone
fromorder to order. 1'mlooking at this sheet right here

t hat you have given ne here, and it shows the shipping
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standards. And, again, | don't see it identified with any
particul ar order, but it |ooks |ike since shipping
standards are different fromorder to order, this only
deals with one Federal M|k Marketing O der.

THE COURT: Do we have an identification? You
handed the wi tness a previous exhibit.

MR. ROSENBAUM |'m sorry --

THE COURT: |'mnot sure. You may have. Wi ch
exhibit is that?

MR. ROSENBAUM |f | failed to, that was ny
over si ght.

THE COURT: That may have been m ne.

MR. ROSENBAUM It's Exhibit 39, your Honor.

THE COURT: Yes. Okay. The witness was | ooking
at Exhibit 39 on the |ast testinony.

MR. ROSENBAUM We'll rely upon USDA' s testinony
about what that note neans.
BY MR ROSENBAUM

Q But et ne just ask it this way. You don't -- you
are not aware of any calls that USDA -- that USDA has
poi nt out or any Market Adm nistrator has put out
requiring a manufacturer to give up mlk so that C ass |
needs could be net?
A. Again, I'mnot aware of it. And, again, when

was nmanagi ng Sout heast MIk full-tinme, we were -- we
weren't expected to call the Market Adm nistrator when we
needed mlk, we just had to go out and | ook for it.

Q Ckay. So without the intervention of the federa
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governnent, mlk was made available to neet all C ass |
needs; is that a fair statenent?

A Not all the tine.

Q | nean, isn't the -- okay. Isn't the country as a
whol e awash in m|lk? Froma fluid needs perspective?

A. No, sir. No, sir, | wouldn't -- | would not agree
with that statenent because you have got areas, especially
the area that | -- | have worked -- worked in here in the
past years. W had to continually go further and further
out to get mlk to serve the fluid mlk markets.

Q And aren't there pendi ng proposals to address that
t hrough transportation credits of sone kind?

A. There -- there was a hearing held back in
February, yes, to |look at that.

Q And you were awaiting the decision, correct?

A The recommended deci sion has -- has cone out
and -- but there still has not been a final decision or
ref erendum

Q Al right. Now, when the MCP orders -- and
appreciate the history you gave. Wen the MCP orders
went -- that went into effect in the 1990s, and then they
wer e expanded in 2000 -- you know the tinmeframe I'm
di scussi ng?

Let me rephrase that. You testified that there a
few sel ect orders that actually had MCP provisions, even
before the 1990s, but | think you testified that several
of them nmaybe you said five of them adopted themin the
md 1990s, and then that was expanded in 2000 as part of
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order reform Is that right?
A No, sir.
Q That's not right?
A. That's not what | testified to.
Q Ckay. Let ne -- let me just ask it alittle
differently then.
Several orders adopted multiple conponent pricing
in the md 1990s; is that right?
A Yes.
Q Ckay. And then in 2000, there was order
consol i dation, correct?
A Yes.
Q And at that point nost of the orders adopted
mul ti pl e conponent pricing, but not all?
A. Seven of themout of the 11 did.
Q Ckay. That's fine. That's what | was getting at.
Now -- and when -- when -- when that was done, the
systemwas one in which the price paid by a handler for
Cass Il, IIl, or IVmIK in those seven orders would go
up automatically as the -- as the conponent | evels went
up, correct?
A. No, sir.
Q VWll, | nmean, let ne -- let ne be alittle bit
nore specific. Perhaps that woul d hel p.
Wth respect to those seven orders and with
respect to the specific conponents identified in the
orders, if those conponent |levels in producer mlk went

up, that producer would get paid nore for their mlKk,
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correct?
A. Not necessarily.
Q What's -- what's wong with that statenent?
A You just nentioned conponent |levels. It also

depends upon the price of protein and other solids. The
conponent |evels could go up, but if the price of protein
and ot her solids went down, the total paynment to that
producer could be less if his conponents went up. So you
got to have the -- what the price does as well.

Q Ckay. So -- and the price, in this context, is
based upon the price of the finished product, be it cheese
or nonfat dry m |k or whatever -- whatever particular
product is at issue, correct?

A. For -- for Class IlIl, it's determned by the price
of cheddar cheese and barrel cheese and dry whey and

butter, and then for Class IV, it is butter and nonfat dry

m | k powder.

Q Ckay. So assuming the price stayed the sane, the
anount paid stayed the sanme -- strike that. Start that
agai n.

Assum ng the price stayed the sanme, the anount
paid to the farmer went up if that farnmer's conponent

| evel s went up?

A. | f the conponent prices remain the sanme, that is
correct.

Q Ckay. But that -- Cass | was not tied to that,
correct? The Class | price -- | price was sinply not tied
to that?
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A. The Cass | mlk price in all Federal Mk
Mar keting Orders, the skimis paid on a per hundredwei ght
basis, and the fat is paid -- butterfat's paid on a per
pound basi s.

Q Ckay. And -- and as a result, there was no effort
to put in place a nechanismby which Cass | prices would
automatically go up if mlk conponent |evels went up,
correct?

A. The -- the Cass | price in Federal M|k Marketing

Orders today is -- is an average of the Class IIl and I V.
If the Cass IlIl and IV prices go up, which is
determned -- Cass IlIl and IV price is determ ned by the

various dairy products that | just nentioned, then the
Class | price is going to increase.

Q Yes. But the Cass IIl and IV prices in terns of
the pricing, they are not affected by changes in conponent
| evel s, correct, in the fornul a?

A. In -- inthe -- in the Federal M|k Marketing
Orders, and this is what this whol e proposal is about,

t hose ski m conponent standards remain the sane to
calculate the Cass IIl and IV price -- skimprices that
are used to calculate the Cass | price.

Q So -- so it is fair to say that as of 2000, a
mechani smwas put in place by which, at |least for the 90%

of the mlk in the MCP orders, as conponents increased,

the -- that would be reflected in the paynent obligations
with respect to Cass Il, Il1l, and IV, but not with
Class |I; is that fair?
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A. Yeah. Cdass | in all -- dass | skimportion of
all Federal MIk Marketing Order is paid for on a per
hundr edwei ght basis, but the butterfat is paid for on a
conponent basi s.
Q Right. But we're not -- nobody's at this hearing,

| believe, tal king about changing the butterfat conponent
price, correct?

A. No, sir. I'mjust trying to answer the question
to the best of ny ability.

Q So correcting for the -- for the butterfat part of
it, which | appreciate, where everybody pays nore if the
| evel goes up, Cass IIl, IIl, and IV, at |least with
respect to MCP orders, is set up so that if the conponent
| evel s go up, the anmpbunt owed goes up, but that's just not
how Class | is priced?

A No, sir. Cass | in Federal MIk Marketing
Orders, the skimportion is paid on a per hundredwei ght
basis and, again, the butterfat is on a per pound
butterfat basis, right.

Q But the skimmlk price conponent, on C ass
there are two pieces of the paynent cal culation, right?
One is for the fat level and one is for skimmlKk,
correct?

A. No, sir.

Q What is it then?

A There's three parts to it. You have the skim per
hundr edwei ght, the butterfat per pound, and the C ass |

differential .
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Q You are -- you are --

A. Excuse nme. And there are also four parts. Your
assessnents, if you are in sone orders, for exanple, the
transportation credits, you have to pay assessnent on
t hat .

Q Ckay. So leaving aside the Class | differentials
for a nonent -- and of course, you are quite right, that's
part of the system-- but in terns of changes in conponent
| evel s, the systemis set up, at least as far as the MCP
orders are concerned, that increases in conponent |evels
will result in an increase in paynent obligations for
Class II, IIl, and IV, but not Class |?

A Yes, sir.

Q Ckay. And | think we have al ready established
t hat one obvi ous reason that nakes sense is because,

i ncreased conponent |evels allow you to produce nore
Class Il, Ill, and IV products, but do not allow you to
produce nore Class | product. |Isn't that a fair way to
characterize the systen?

A. When it cones to Class II, Ill, and IV, your
manuf act ured products, as the conponent |evels increase,
you wi Il get nore pounds of product per given unit. On
Class | mlk, on the Class | skimportion, if you have
nore pounds of Class | or Class | skim you don't get any
nore gallons of mlk to sell under the -- under the
conventional system

Q Ckay. Now -- okay. D d USDA say sonmething in

witing that MCP was i nappropriate for the three orders in

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS August 24, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

t he Sout heast part of the United States?

A. | was told it verbally.

Q How | ong ago was that?

A. 19- -- well, I -- I'"d have to go back. | -- it
was going to be before 2000. So sonewhere between -- |
can't renenber -- you can | ook back and see when the -- |
call it recommended decision, when the first information

was put out about the orders, sonmewhere during that period
of tine.

Q Ckay. The -- it's been a while. But don't the --
| mean, wasn't it suggested in a recomended deci sion that
farnmers had to be given the option of whether to go to MCP

or not, and certain orders have just resisted that?

A. Again, as | -- | said earlier, you had one order
where the cooperative -- the dairy farners cooperative did
not -- didn't -- just asked not to have it. And so far,

again, in the Appal achian, Florida, and Sout heast Feder al
M|k Marketing Orders, again, producers have not asked
for -- for a hearing. And that's -- that's -- that's
the -- that's up to them

Q Wel |, okay. But your -- what your proposal does
Wi th respect to the price for mlk going into Cass |1
11, and IV in the four fat/skimorders, is effectively to
pay themas if their m |k conponent |evels are as high as
the mlk conponent levels in the MCP orders; isn't that
right?

A. No, sir.

Q Well, aren't you proposing to change the Cass |1
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and IV price so that they will reflect an assunption that

protein |evels are at 3.39, other solids are at 6.02, such

t hat conbi ned, solids nonfat are at 9.41?

A. That's what our proposal does. But, again, it is
not hing different than what was done in Federal Order
Reformin 2000. Al we're doing is updating.

In Federal Order 2000, if you | ooked at conponent
| evel s in producer skimmlk in -- in Florida,
Appal achi an, the Sout heast orders, again, there's not
Federal Order data back then, but I"'mvery famliar with
what conponent |evels were down there. You can | ook at
DH records and so forth to give you an idea. And it's
just common know edge that those conmponent |evels in 2000
were | ower than the standards put in in 2000.

So using what you are saying there, they were
payi ng above average back in Federal Order -- back in

Federal Order Reform Al we're doing -- and they have

i ncreased conponent |evels down there. So all we're doing

i s updating what was already in place.

Q But -- but the way you are updating -- let ne take

it fromthis perspective. |If you are a dairy farnmer in a
mul ti pl e conponent pricing order, your ability to be paid
based upon a protein |evel of 3.39 is dependent upon your
mlk actually having 3.39 protein in the mlk, correct?

A In multiple conponent pricing orders, under the

order, if you are regul ated under the order, producers are

pai d based upon their pounds of protein and other solids

in butterfat.
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Q And that wll continue if Proposal 1 is accepted,
correct?

A. Yeah. Proposal 1 has nothing to do with that.

Q Right. GCkay. So -- and if you are a farner in an
MCP order and your protein is actually 3.2% you wll be
paid | ess noney than if it were 3.39% correct?

A. Assumi ng the prices are equal

Q But if Proposal 1 goes into effect and you are a
farmer in any of the four fat/skimorders, you will be
paid for your m |k under the assunption that your mlk has
3.39% protein regardl ess of what level it actually has; is
that correct?

A. No, sir. In the skinmbutterfat orders, producers
are paid a blend price, price per pound of butterfat and
the skimmlk. It takes all classes bl ended together, and
t he producers are paid on a per hundredwei ght basis.

Now, yes, our proposal would increase the Cass I,
1, 1l1l, and IV skimmlk values in those orders. So it
woul d add nore skimdollars to the pool, which would
bring -- bring the total uniform blend price higher.

Q So with respect to mlk going to Cass Ill use in
any of those four orders, farnmers will be paid under a
forrmula that assunes the protein level is 3.39 regardl ess

of what the actual protein level is; is that correct?

A And, again -- yes, it assunes that, and that's no
different than what was done back in 2000. It assuned
that the factors were -- the current factors we have now,

even though their actual mlk was below. So we're not
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changi ng any of the nethodol ogy. W're just updating what
the nunbers are to try to make it nore accurate,.

Q Wasn't USDA in 2000 openly trying to come up with
formulas that reflected essentially the sane prices that

exi sted under the systemthey were replacing?

A |'"d have to go back and read the decision again to
give you an -- an answer on that. | -- | have got a
copy -- I've still got copies of it. | need to go back

and read it.

What is DH ?

Dairy Herd | nprovenent Associ ati on.

Ckay. And what is it -- what do they do?

A. Dairy Herd | nprovenent Association is one of the

O > O

ol dest dairy farmer organi zations in the country. They
provide dairy records services to dairy farnmers.

What it involves -- again, it's changed over
time -- but it involves them going out, when |I was
involved init, once a nonth for two mlkings. You record
each animal's production. You pull a mlk sanple, test it
for butterfat. W did alittle bit on somatic cell count.
Get the information on when the cal ves were born and when
the cows was bred and so forth.

Pull all that data together, provide managenent
information for the dairy farners. |It's very critical.
About 50% of the dairy farnmers in this country are
enrolled init. Plus, nore inportantly, it was the basis
that -- that we used to neasure genetic transmtting

ability of sires, one reason we nade so nuch genetic
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progress. You have got to know what the cow perfornmance
at that time in order to predict the future. Now,
genom cs i s changing that.

Q And is part of the performance that was -- that's
measured by DH or DH A the conponent levels in the mlk

produced by the cows?

A. Yes. Again, there are several different type --
DHIA -- and it's been years since |l -- | was -- you know,
| worked with them |I'mstill trying to stay up with it

You got different prograns. But, yeah, it pulls a mlk
sanpl e, and you can neasure it for -- neasure it for
butterfat, neasure it for protein. They do sone other
tests now to neasure the available -- the -- what they
call nons in there to help on fitting prograns and so
forth, and somatic cell count.
Q Ckay.
MR. ROSENBAUM That's all | have.
THE COURT: Al right. M. English, your wtness.
MR. ENGLI SH Thank you, your Honor.
CRCSS- EXAM NATI ON
BY MR ENG.I SH:
Q M. Covington, ny nanme is Chip English. [|'man
attorney for the MIk Innovation G oup.
Good afternoon, sir?
A Good afternoon, sir.
Q So | believe in response to questions from
National MIk's attorney Ms. Hancock, you said consuners

buy fluid mlk for its nutritional value.
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Do | have that statenent correct?

A Yes, sir.

Q Ckay. And yet, fluid mlk consunption has been
constantly decreasi ng when conponents in nutritional val ue
has been increasing, correct?

A. Fluid mlk consunption continues to go down, yes,
sir.

Q Ckay. So by that nmetric, as an econom st, you
m ght concl ude that the conponents and nutritional value
haven't been hel ping, correct?

A. No, sir, | would not agree with that statenent.

Q Do you have any study to share with this record
that consuners buy fluid mlk for its nutritional value?

A. No, sir, | have no -- no testinony in regards to

that to put into the record.

Q So if | asked about research, you'd have the sane
answer ?

A "' m sorry?

Q If | asked the sane question about any research as

opposed to a study, you would answer the same thing, that
you don't have the information on that.

A | -- | don't have any -- any with ne here for this
heari ng.

Q So you testified that during Federal Order Reform
USDA orally told you that Federal Orders with high C ass |
utilization, like the three in the Southeast, should not
go to nultiple conponent pricing. Doesn't that inply that

the real value for nultiple conponent prices is in
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Class II, IIl, and |IV?

A Yes, sir.

Q If Class | fluid mlIk gets value for protein,
ot her solids, and solids nonfat, why price Class | mlk on
skimand butterfat?

A The reason we price Cass | on skim and
butterfat -- again, you can separate out the butterfat,
any extra butterfat and sell that, but on skim we can't
do anything with skimexcept go up, increase the |evel
with skim And, again, skimmlk w thout going up, you
don't get any nore -- you don't have any nore volune to
sel | .

Q Thank you, sir. | agree.

So | would Iike you to turn for a nonent to
pages 6 and 7 of your testinony where you do an anal ysis
in Tables 3 and 4. And | -- in both of them-- let ne
just start with Table 3 -- you do an analysis conparing to
the 2022 average Class | nover skimmlk price in all
or ders.

Can you tell me what fluid mlk processor pays for
Cass | mlk at the Class | nover skimmlk price?

A Wel |, the processor is going to pay for O ass |
mlk at the Cass | nover skimvalue, the Cass |
butterfat, plus Class | differential, plus any Federal
Order assessnents that m ght take place.

Q So -- but Federal Order assessnents don't go to
dairy farnmers, right? They go to USDA, correct?

A No.

TALTY COURT REPORTERS, INC. 454
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 24,

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Well, what kind of assessnents do you nean then

are you tal king about ?

A. There are transportation credits.
Q All right. I'msorry. | have not been to the
Sout heast recently. So -- okay.
So with that -- by assessnents, you didn't nean

assessnents, handl er assessnents, you are referring to
transportation credits and things like that in the
Sout heast ?

A. Yes, sir. It's a part of the Federal O der
m ni mum pri ce.

Q Ckay. So -- but nonethel ess, you have done this

2023

conparison to a price that no one actually pays, correct?

A. And, again -- yes, sir, because we're only dealing
with skimmlk here. | could have added the total thing
on there, and we're still going to be simlar -- the sane

di fference.

Q Well, but it would be a huge gap between d ass

and the final Cass | price wth all those assessnents in

t he Sout heast, correct?

| hope it is.

And it's already a large gap, isn't it?
Yeah.

But you didn't show that gap, did you?

> O >» O >

No, sir, | did not show that gap because that's

not a part of this proposal.

Q You don't want to tal k about the whole price the

Class | handler wants to -- has to pay -- not wants to,
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guarantee it -- has to pay. You did this conparison, and
| think sonebody | ooking at this would say, oh, |ook, |ook
how cl ose that Class | nover price is to the average
skim-- Cass Il skimprice.

And the answer, of course, is that's not the price
anybody pays, is it?

A. And given ny testinony, | did not say that's the
price that's paid.

Q So you didn't nean to inply that -- | nean, you
didn't nean to show, for instance, on Table 4, that the
Class IVskimmlk price would be 14. 13 and the price that
handl ers actually had to pay is 13.03, or a dollar-ten
l ess, right? You didn't nmean to show it that way, did
you?

A | prepared this table, and I'll stand behind this
t abl e because I wanted to show the differences as to what
happened between the Class | skimvalues and the Cass I
and |V skimval ues over a period of time because
conponents have changed.

Q Thank you, sir

On page 4 of your testinony, anong other reasons,
you say that the conponents are msaligned. You actually
say, "It nakes it nore difficult to ensure consuners have
an adequate supply of mlk for fluid use."

VWhether it's 27 or 28.5% Cass | utilization in
this country, can you seriously say that it is difficult
to ensure consuners have an adequate supply of mlIk for

fluid uses?
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A. It is becomng nore difficult, yes, sir.

Q You nean, you are tal king about your pocket of the
country, correct?

A. | don't consider where | live alittle pocket.

Q Ckay. A | arge pocket of the country.

A. It is a pretty sizeabl e geographical area.

Q Ckay. But in terns of the Federal Order, it's --
okay. Let's be very careful, because | think there's a
little m snomer here.

You testified that 89% of the producer mlk is in
MCP orders, correct?

A. That's correct, yes, sir.

Q Now, let's be careful. When you use that
definition with producer mlk, if there's a producer
| ocated in Chio but whose mlk is shipped to an Order 5
plant, is that part of the 11%or part of the 89% of
producer m | k?

A. The producer -- where he is regulated at -- so |
just went through each Federal Order. They publish the
vol ume of producer mlk. Again, it doesn't -- you know,
you got a sunmary there where it shows where it cones
from but | just used the producer mlk in each particul ar
or der .

Q Ckay. So -- so a producer, as you said -- well,

t he producers are not actually regul ated, but where their
mlk is pooled I think is what you neant to say.
If a producer is |located in -- physically in the

Order 33 marketing area, in Chio, but his mlk is
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routinely received and he is pooled on Order 7, that is
producer mlk on Order 7, correct?

A That is correct.

Q Ckay. So if we think about the amount of mlk
that's actually produced in your |arge pocket of the
country, it's nmuch less than that 11% isn't it, of
producer m | k? There's a significant portion of that
producer mlk pooled on Oders 5, 6, and 7 that is
physically produced in MCP orders, correct?

A. No, sir.

Q No? |If a producer -- how about ny exanple of an
Chi o producer who routinely ships to Order 5.

A. Yeah. In that -- that exanple of OChio producer,

the order he's geographically located in, but if he ships

2023

to a plant in the Appal achian order, yes, he's going to be

consi dered a producer in the Appal achi an order.
Q And so ny conment is, your statenment that 11% of
the producer mlk is associated with your |arge pocket,

does not reflect where the mlk is actually produced,

correct?
A It does not reflect where those dairy farners are
| ocated at. There's data out there. If we wanted to dig

intoit, we could give you a specific answer to that

guesti on.

Q So USDA introduced a nunber of exhibits today, and

if you need ne to show themto you, I will, but I'mjust
going to nake a few comments and representations. But if

you -- your |awer wants you to see them that's fine.
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"' m 1l ooking at Exhibits 53 and 58.

(Court Reporter clarification.)

M5. HANCOCK: | think if you are going to ask
about an exhibit, you should have a copy in front of the
W t ness.

MR. ENGLISH That is -- that is absolutely right.
W'l | get them from USDA.

Your Honor, may | approach the w tness?

THE COURT: Yes, you may approach the wtness.

BY MR ENG.I SH:

Q So Exhibit 53 is Producer M|k by County, Decenber
2000, and Exhibit 58 is Producer M|k by County,
Decenber 2022. And I1'd like you to start, just because it

will be easier if we go 5, 6, 7, and we're going to | ook
at Order 5.
So the total producer -- the total pounds by state

of producer mlk for Order 5 in Decenber of 2000 was
558, 221, 939, correct?
A. What ever that nunber is there, yes, sir.
THE COURT: Is that page 3 of --
MR. ENGLISH: Yes, sir. That's page 3 of 11.
THE COURT: O Exhibit 583.
BY MR ENGLI SH:

Q And if you turn to 2022, the total -- so this is
now page 3 of 12 -- is 469, 251, 782, correct?
A. Yes, sSir.

Q That is about a 16% drop of producer m | k?

A. Again, | -- it'll take me a mnute here to do that
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mat hematics in ny head. But it is a -- the drop there
between 558 million down to 469 ml|lion, whatever that
difference is divided, whatever percent -- it is what it
i S.

Q Yeah. And wi thout bel aboring the point, if we --

if we |looked at Order 6 and Order 7 you would -- you would
see sone fairly significant drops there as well, correct?
A " mjust going to | ook here.

Q You have an absolute right to do so.

A And -- I'mlooking at Order 6 here. You have a
drop from 253 mllion down to 217 mllion. You had --
Order 7, as | would expect, is the largest drop from
619 mllion down to 319 mllion.

Q And that -- a lot of that producer mlk -- well,
okay. Maybe let ne not specify "a lot." But there is a
quantity of that producer mlk that is comng in each of

t hose orders fromoutside the individual order, correct?

A. Espec- -- mainly -- especially in Federal
Orders -- the Appal achi an order and the Sout heast order,
they have a -- again, we could go through and do the

cal cul ati ons based upon the exhibits you gave ne and do --
come up with what that nunber is.

Q To the extent that that mlk is comng froman MCP
order, part of your testinony is that you have to conpete
with the MPC orders to get that mlk, correct?

A. Cooperatives, especially in those two orders,
bringing in supplenmental mlk fromorders for multiple

conponent pricing do have to conpete. Again, they have
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to, you know, be conpetitive or pay to nove that mlk down
t here, yes.

Q And so wouldn't it make sense -- you know,
what ever you were told before Federal Order Reform if
G ass | has value, and if you are needing to bring mlk in
fromoutside orders, and sone of that mlk is having to
conpete with MCP orders, wouldn't it nake sense to have
t hose orders adopt nultiple conmponent pricing?

A. That would be up to the dairy farnmers in those
orders if they want to request that.

Q Hol d that thought for a second.

But to the extent they haven't, why then should

they get the benefit of the conponents on C ass | val ue?

A. Agai n, this whole proposal, Proposal 1, we're just
updati ng what was already put in place in Federal Order
Reformto try to keep the sane price alignnment as | had in
nmy testinony.

Q | wll stipulate that that is what you have said
repeat edl y, thank you.

Now, ny question is, why haven't the farners gone

to MCP if it has value for Cass I?

A The dairy farnmers in those orders have not

requested it. And | can give you nore answer to that if

you will et me finish.
Q You can finish. | wll never cut you off.
A | appreciate that.
Q If I do, it's a m stake.
A. Ckay. In those orders, you have a very high
TALTY COURT REPORTERS, INC. 461
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Class | utilization. Al right? ddass | utilization is
much higher in the Florida order -- and I'Il just use the
Florida order as an exanple. The dass II, Ill, and IV in
the Florida Federal M|k Marketing Orders, there is very
little. There is very little used to produce. As |
mentioned earlier in Il and IV, nost of that is shrink of
inventory, so the inventory gets classified back into
Class I. The Cass Il in the Florida Federal Mk
Mar keting Order, nost of Class Il is the creamthat's been
separ at ed, has been sent out.

The -- and, again, you could go back and | ook for
the data that's been requested. A few years back the
Mar ket Adm nistrators did sone anal ysis of the inpact of
mul ti pl e conponent pricing on the three Southeast orders.

And particularly in Florida, since you have very,
very little I'l, I1l, and IV, as you very well stated in
your questions, you have to increase conmponent values to
get nore noney in, Il, IIl, and IV. Since there is very
little Il, Il1l, and IV there, you are not going to be able
to increase the price any. So nultiple conponent prices,
for exanple, in the Florida order is mainly just a
redistribution of the dollars. You're not generating any
new dollars. And it has sone of that sane effect in the
Appal achi an and the Sout heast, not -- not -- but not quite
to that extent.

And so that is the main reason why dairy
farmers -- the majority of dairy farners or a nunber of

dairy farnmers have not requested that in those three
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or ders.
Q | think there's two pieces to that for a second.
If -- if there isn't sufficient I, IIl, and IV --
wel |, strike that for a second.

Part of your testinony, at |least as to the MCP
orders, is that this conpression that you tal k about when
you | ook at only the nover and not the actual price the
G ass | handlers have to pay is causing negative PPDs, and
t hen that causes depooling, correct?

A. No, sir.

Q That's not your testinony?

A. No, sir.

Q Al right. |'mprepared to nove on, in which case
| think I want to get the exhibits back for USDA, and |'m
going to ask for Exhibit 52.

THE COURT: Yes, you may approach, of course.

Of the record briefly.

(O f-the-record.)

THE COURT: Back on the record.

W'l take a ten-m nute break. Let's conme back at
4:15 p. m

(Wher eupon, a break was taken.)

THE COURT: Back on the record.

Your witness, M. English.

MR. ENGLI SH:  Thank you, your Honor.

During the break | asked for USDA to provide ne
with copies of Exhibits 47 and 52 to hand to the w tness,

and | have also notified Ms. Hancock.
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Exhibit 42 is Pool Distributing and Supply Pl ants
by Order, Decenber 2000, and Exhibit 52 is Pool
Distributing and Supply Plants by Order, Decenber 2022.

May | approach, your Honor?

THE COURT: Yes.

BY MR ENG.I SH:

Q So, of course, M. Covington, you are welconme to
peruse the entire docunent. | wll focus in these two
docunents on the list of plants in Orders 5, 6, and 7.
And | can tell you that for Exhibit 47, that's on pages 10
and 11, and on Exhibit 52, it is just page 10.

When you are ready, let nme know | just want to
make sure you had a chance to |l ook at it.

A. Ckay. You said page 10 --

Q For Exhibit 47 --

A For 47, | got page 10 in front of ne.

Q Yeah, but it is also page 11. But the point is, |
want to tal k about the list of plants on Exhibit 47 and
Exhibit 52, for three Orders 5, 6, and 7. Ckay?

A So | have got page 10 and 11 here. And then on
Exhibit 52, | have page 10 here.

Q Ckay. And just, you know, stating | think the
obvi ous that you know, but, you know, between 2000 and
2022, there are a significant fewer plants in the
Sout heast in 2022 than in 2020, correct?

A. The nunber of plants has declined. Excuse ne, the
nunber of pool distributing plants has --

Q Pool distributing plants has declined?
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A Yes.

Q Ckay. And that would then connect up to the
exhibits we were just showi ng and tal king about with
producer m |k, because with fewer plants, you woul d need
| ess producer mlk, correct? At |east the nunber of
pl ants that have decli ned.

A. Not necessarily. And the reason | say that,

the plants that -- on your 2022 |list, would be taking in
nore mlk than sonme on your 2000 |ist.

Q And | get that. But even so, given the nunber -

which it | ooks |ike over 30, at sone point you have to
think that there's | ess volune being produced in the
Sout heast, correct?

A Yes, that's correct.

Q Yes. Ckay. So now turning and focusing on
Exhibit 52, and going to your testinony during direct

about cooperative-owned plants, and obviously to the

owned by cooperatives. Can you do that?
A Yes, sir.
Q Thank you. So I'mgoing to start, | think the

very first one under Order 5 is Prairie -- nunber 63,

the very first one?

because sone of the plants have consolidated, and sone of

given the loss -- the nunber of plants that have departed,

extent you know, but -- but you're -- you have been active
in the Southeast for along tinme, I'd like to go down the

list on Exhibit 52 and have you identify which plants are

Prairie Farns in Holland, Indiana. Wuld you agree that's
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A. Yes, sir.

Q Ckay. And unlike sonme plants we'll see, we know
who owns that, correct? Prairie Farns owns that, correct?

A. Yes, Sir.

Q They are a co-op

Ckay. The next plant, plant 64, New Dairy
Kentucky, LLC, in London, Kentucky, that is not a
cooperative plant, correct?

A. Yes, sir. | -- 1 feel pretty certain -- |'m going
to have to think -- because they have changed nanes a | ot
t hrough all the bankruptcies and so forth and the change
in ownerships. That is one of the Borden group plants.

Q And that's ny view as well. Thank you, sir

So plant 65, Prairie Farnms in Sonerset, Kentucky,
again, that's owned by Prairie Farns, correct?

A. That's what it said, yes, sir.

Q Ckay.

A. | -- yeah, I'mgoing to make the assunption if it
says Prairie Farnms, it is owed by Prairie Farns.

Q Ckay. So we'll go through this pretty quickly.

So 66, Wnchester in Wnchester, Kentucky, whose

plant is that? O is it a co- -- this is a co-op plant.
| nmean --

A No, I"'m-- in Wnchester, that's the -- and |
could mss a couple -- that's a Kroger plant.

Q Al right. Plant 67, MIkco, is that a co-op
pl ant ?
A. No.

TALTY COURT REPORTERS, INC. 466
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS August 24, 2023
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Q Ckay. Plant 68, Dairy Fresh in High Point, North
Carolina, is that a co-op plant?

A. That is, yes.

Q Plant 69, Maola, in H gh Point, that's a co-op

pl ant ?
A Yes.
Q | confess, | don't know 70, Honel and Creanery. Do

you know whet her that's a co-op?

A It's -- it's a farnmer -- direct farner-owned
pl ant .

Q Ckay. That's what | have not heard of it. Thank
you.

So maybe we can cut to the chase a little bit.
71, Dairy Fresh in Wnston-Salem |If it is Dairy Fresh,
is that also a co-op?

A. Yes. And in years past, Dairy Fresh has been a
comon nane, but | think all the Dairy Freshes now are
cooperative-owned. | can't think of any Dairy Fresh
plants -- | cannot think of any Dairy Fresh plants that
are not cooperative-owned that carry the name Dairy Fresh
In the past, there were sone.

Q Ckay. As | look down the list, there may not be
anot her one.

72, Pet Dairy in Spartanburg, South Carolina, is
that a co-op plant?

A Yes, it is.

Q 73, Mayfield Dairy Farns in Athens, Tennessee, is

that a co-op plant?
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1 A. Yes, sir.
2 Q 74, Broadacre Dairies in Powell, Tennessee, |
3 don't know that plant.
4 A. That's a grocer-owned pl ant.
5 Q Ckay. 75, Westover in Lynchburg, Virginia, |
6 don't recognize that.
7 A. That's a Kroger plant.
8 Q 76, Marva Maid Dairy in Newport News, Virginia,
9 that's -- that's a co-op plant, isn't it?
10 A That is correct.
11 Q 77, Valley MIk in Strasburg, Virginia, is that a
12 co-op plant?
13 A That -- that is a supply plant --
14 Q Ckay.
15 A. -- by a cooperati ve.
16 Q Ckay. Supply by cooperative. Thank you.
17 A. No, it is a supply plant.
18 Q .
19 A. But it is owned by a cooperative.
20 Q Ckay.
21 A Because your |ist says pool distributing and
22 supply plants.
23 Q Yeah. Thank you, sir.
24 78, Shanrock is a menber of MG so it is -- in
25 this case, not a co-op, correct?
26 A. Best of ny know edge, it is not a cooperative.
27 Q 79, Honestead Creanery in Wrtz, Virginia, | don't
28 recogni ze that one. |Is that a producer?
TALTY COURT REPORTERS, INC. 468
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A. That's -- that's a very -- very small plant in --
| think -- it's couple of -- | think it is a farner and a
uni versity professor owns it.
Q Great investnent.
Nunmber 80 and 81, Publix Supermarkets, those are

not co-op plants, correct?

A. They are not cooperative plants.

Q McArt hur Next ?

A. That's privately owned.

Q 83, Dakin Dairy in Florida?

A That's a farner-owned.

Q And 84, 85, T.G Lee Foods, those are co-op-owned?
A. They are, yes.

Q 86, M&B of Tanpa?

A. Again, that's a farmer slash/plant operator.

Q 87, New Dairy. If -- if that's the sane New

Dairy, that's the Borden operation, correct?
A That is correct.
Q What you and | would call a Borden operation.
88, Venture MIk in A abam?

A That is just a small specialty plant. | don't
know if it's one individual, who owns it, or if it's
several .

Q So then we have three in a row, Hland Dairy,
those are Prairie Farns-owned, right? O are they joint
venture with Prairie Farns and DFA?

A | think it is joint venture, but |I don't know for

sure.
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Q Regardl ess, they are co-op, correct?

A That is correct.

Q 92 Centennial Farnms in Atlanta, Georgia?

A That's Kroger.

Q We have al ready discussed Publix, which is 93,

which is not a co-op, correct?
A. It is not a cooperative.
Q 94, SM Utra Filtration Plant, | don't recognize

t hat .

A. That is Southeast M|k, Incorporated, a dairy
cooperative. It's an ultra-filtration plant. It was a
supply plant in Decenber of that year.

Q You know what, you know what got ne, was the fact

2023

that it was capital S, lowercase mi. |If | had read it as

S-MI, | wuld have gotten it, sir. So that's a co-op
plant, but it is specialty.
95, Kleinpeter Farns Dairy in Baton Rouge,

Loui si ana?

A. That's Kl einpeter famly.

Q Yeah. Eastside Jersey Dairy in Hammond,
Loui si ana?

A That's a cooperati ve.

Q 97 is New Dairy, which, again, |I think we have
agreed is Borden and not a cooperative, correct?

A. The best of ny know edge, yes, that's Borden.

Q Ckay. 98, Dairy Farnmers of Anerica, Inc., is that

a supply plant?
A. That is a supply plant.
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Q And obvi ously co-op-owned, correct?

A Yes.

Q Menory Lane Dairy. | don't recognize that.
A. That is a farner-owned.

Q We have already discussed Hi | and, nunber 100,
which is the joint venture, correct?
And Prairie Farns, we have got 102 Hi |l and agai n.
Heritage Farns Dairy, 103?
A. That' s Kroger.
Q And 104, Purity Dairies, is that a co-op-owned

A. That's cooperati ve.
Q Thank you.

So I'mgoing to try very hard not to repeat all
the earlier examnation of the earlier witness. | wll
really try to shorten it. But one of the conversations |
had with Dr. Vitaliano was cooperatives have the right to
reblend their proceeds and pay their dairy farmers under
t he Federal Order blend, correct?

A That is correct.

Q And proprietary operators do not have that
opportunity, do they?

A. | f they are regul ated by Federal O der, they
don't.

Q Ckay. And so if the Class | price goes up, that
benefit of reblending the cooperatives have for owned
Cass | plants will increase their advantage over

proprietary Class | plants, correct?
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A. | -- 1 got to think about that just a little bit.
That's a conplicated question. And |I'mgoing to repeat
back and make sure |'m understandi ng your question, if
t hat's okay.

Q O course it is.

A. Ckay. So what you are asking, if Proposal 1 --
Proposal 1 increases the Class | skimvalue. |If |
under st and your question, you are saying if Proposal 1
i ncreases the Class | skimvalue, that nmeans that the
cooperatives can reblend nore? |s that your question?

Q They can use their opportunity to reblend that the
proprietaries don't have, yes.

A. | have a -- again, | want to -- I'mgoing to think
about it here just a little bit nore as I'mtrying to
answer. | don't see how -- and I'mgoing to put -- |'m
putting nyself as a -- when | was a cooperative nanager,
that we had fluid mlk plants. Al right?

| don't see how increasing the Class | price
t hrough this proposal, there's other ways also to increase
the Class | price, howit nmade it any easier for our
cooperative, Southeast MIlk, to reblend. W had to pay a
conpetitive price. W had to answer to our dairy farnmer
nmenbers every nonth and show themthe dollars that canme in
and what dollars we had to pay. W just couldn't pick a
nunber and say, hey, we want to keep this. W had a | ot
of checks and bal ances in pl ace.

So ny answer to your question, based upon ny

experience, running a cooperative with fluid mlk plants,
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increasing the Class | price did not nake it any easier or
gi ve us any nore incentive to rebl end.

Q But it gives you the right to.

A. Yeah. And our proposal has nothing to do with
that. The Agricultural Marketing Agreenent Act of 1937
provi des cooperatives, which the Act |ooks it's dairy
farmers, to be able to not require to pay the m ni num
uniformblend price to its nenbers.

Q Let me just briefly touch on sonething we have
tal ked about a little bit. And that is, the requests are
not to USDA to have nultiple conponent pricing in the
three Southeast -- I'msorry -- in orders -- in sone of
t he Sout heast orders.

Isn'"t it true that in 2018 there was a subm ssion
made on behal f of nultiple cooperatives, but on the
| etterhead of National All-Jersey, requesting a hearing to
go to nultiple conponent pricing in Orders 5 and 7?
A. A request was nmade. |'d have to | ook back for the

exact year that it was nade.

Q And then it was -- ultimately it was w t hdrawn,
correct?
A A hearing was not held on it.

Q Ckay. And there was a hearing in February or
March -- I'mnot sure, | wasn't there -- but it was late
February, early March of this year, on transportation
credits, you know, getting -- noving -- you know, the
i ssue of transportation credits, | want to stay away here

from substance -- but no one asked for a multiple
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conponent pricing for that, correct?

A. | -- | never saw any petition submtted asking for

Q Do you agree that federal -- I'msorry, let ne --
strike that.

Do you agree that FMMO>s are designed to establish
m ni mum pri ci ng?

A. That is one of the provisions of Federal MIKk
Mar keting Orders, to establish mnimal prices that
regul ated handl ers nust pay for mlKk.

Q So to the extent Dr. Vitaliano testified that
over-order prem uns are di sappearing or have di sappeared,
is that not an indication that the mninumprice is at or
above the market price?

A. No, sir.

Q How nuch of the mlk that is sold in the Sout heast
is cooperative mlk, percentage-w se?

A. Well, I'"'mgoing to have to go order -- order by
order. And | -- if | had ny data -- data, | could give
you the exact nunber. So |'mgoing to go order by order,
because | don't want to provide -- |I'munder oath, so |
want to provide correct information.

In the Florida order -- boy, the Florida order,
roughly, has approximately 200, 225 mllion pounds of
producer mlk a nonth.

M. English, | cannot give you a good answer to
t hat because, the reason why, | know ones that are

cooperative, but | also know that are sone cooperatives

TALTY COURT REPORTERS, INC. 474
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mar keti ng nonmenber mlk. And technically, | don't know
how that's classified as nonnmenber or cooperative.

To get a real good answer on that, the Market

Adm nistrator -- again, | don't know if that information
is confidential -- could give you -- give us those
nunbers.

Q Ckay. And if it is confidential, we're not going
there. So I'mgoing to nove on.

In response to a nunber of questions, you're
clearly aware the Cass | fluid mlk sales are declining?

A. Yes, sir.

Q Significantly, correct?

A. You need to define significantly. Last year on a
percent basis | know about how nuch it declined, but it is
probably in the eye of the behol der whether that nunber is
significant or not.

Q So what was that percentage for |ast year?

A. Last year it was a little less than 2% from what
it was the previous year.

Q If it declined 2% a year over 20 years, that would
be 20% correct?

A. No, sir. I f you go back and do the math, it would
be a little different than that.

Q Al right. Gay. 2% conpounded, if it was 2%

conmpounded, it would be 20% correct? | understand your
point. It would be 18%if it was 2% a year, but
nonet hel ess -- okay, the nunbers will be what they are.
But -- and you agree with ne that if Proposals 1
TALTY COURT REPORTERS, INC. 475
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and 2 are adopted -- strike just say Proposal 1 because
that's your proposal -- Class | prices are going to go up,
correct?

A Yes, sir.

Q G ven that your testinmony is on behalf of National
M1k and not just the Southeast, do you have any idea of
Class | -- if Cass | plants actually get the order

average or the national average of conponents, either one?

A. It depends -- you say plants --

Q Class | -- Cass | plants.

A. -- what plants -- what plants are you talking
about ?

Q " mtal king about Cass | plants.

A Class | plants in all Federal MIk Mrketing

Q Yes.

A. Just giving a sinple average and doi ng sinple
math, if you have an average on mlk volune, it's going to
be half woul d be above and half is going to be bel ow

Q Do you have any information as to whether C ass
plants are getting the order average?

A We could go back in the -- one of the exhibits
that was presented, | could -- by the -- by the Dairy
Division, and | can't renenber which one it is, you can
hel p me on what nunber this is, and where it showed by
order, by nonth, where it broke down the Class I, the
skim and Cass | protein, so forth, in all orders. W

could go back in there and do that cal cul ati on of what the
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protein level is in each of those classes, in each of
t hose orders, and give you an exact answer to that
guesti on.

Q Now, of course we had a | ong conversati on about
t hat docunent and estimates. That is howthe mlk is
recei ved.

Do you have any information based upon that, that

the mlk is utilized as assuned in the estimtes, where
t he percentages are done pursuant to the Exhibit 637

A | have confidence in the data that conmes out of

the Dairy Division and their nunbers, because they are

audited nunbers. And so, again, just like | said -- said
before, | would take that exhibit and do those
calculations, and I -- | would have confidence in that.

Q You have -- you and the prior wtness have

repeatedly tal ked about just updating the value of the
conponents.
Isn't it really the case that the issue is not if

there is value in the conponents, but if there is
addi tional value in those conponent for the increase
pr oposed?

A Ckay. | only got -- | didn't get the first part
of that question.

Q Ckay.

A. Could you -- could you just say it just a little
slower? | want to nmake sure | get it right.

Q Ckay. Absol utely.

The testinony has been, as | understood it, that

TALTY COURT REPORTERS, INC.
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there is value to Cass | processors in the conponents.

| "' masking, is there additional value in that
delta increase proposed for Class |?

A. My testinony stated that the solids in mlk
provide nutritional value to Cass -- to fluid mlk, mlKk
used in Cass |, and I'll stand by that.

Qur proposal updates the m |k conponents from what
they were in 2000 to 2022. Yes, that increases the skim
mlk value, so the Class | price will go up. And | am
confortable, as a marketer of mlk, of charging an extra
pl ace to Class | processors.

Q So tal king about nutritional value. Aren't there
a -- rather, there are consuners, who, when they think
about nutritional value of mlk, they don't want | actose,
do they?

A | don't agree with that statenent.

Q Do you know if there is a product out on the

mar ket called Lactaid that is --

A. There is |actose-free m |k out there.
Q Ckay.
A But that doesn't nean that all -- just because

there is a product out there does not nean that al

consuners don't want | actose.

Q | didn't say all. | just said --
A. That's what | understood you said.
Q Ckay. | apologize. | didn't -- | don't think
said that, but I --
A. We could go back to the court reporter, | guess,
TALTY COURT REPORTERS, INC. 478
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i f you need to.

Q I"'mw lling to concede you nmay have heard that,
but | don't believe | said that. | said there are --
maybe you heard "are" as "all" -- there are --

A. | heard -- well, renenber, you and | speak a

[ittle different dialects a little bit, so --

Q | -- | was not born in the | arge packet of your
country.
A. | appreciate you giving us the -- that adjective

to describe it.

Q There are -- rather than all -- there are
consuners who buy | actose-free products, correct?

A Yes, sir, because it's on -- on the shelf. And if
it wasn't on the shelf -- they wouldn't have it on the
shel f unl ess peopl e bought it.

Q And | actose represents 4.9% of the solids nonfat

that we're tal king about, correct?

A. No, sir.

Q It does not represent 4.9% of the --

A. You said solids nonfat. |If you -- if we | ook at
the other solids in mlk, which is about -- again, if we

want to use our averages there in skim about 6.01, the
| actose -- if we do -- do testing and so forth, the
| actose i s probably going to be about 5%
Q kay. I|I'msorry. | said 4.9, you said 5. That's
a bigger nunber. Thank you. 1'Ill take 5.
So that's nore than half of the 9.41, and we're in

a mninmumpricing system and there's consunmers out there
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who, yeah, they have a nutrition value, they don't want
the | actose, correct?
A. There -- there are sonme consuners who buy
| actose-free m |k because they are |l actose intol erant.
Q O they believe they are, 1'll leave that for a
di fferent day.

But those consuners who don't want that solid are

going to get charged nore for their mlk under your
proposal, correct?

A. W -- we don't know that for sure. Qur proposal
raises the Class | skimprice. And, again, based upon

2022, just a rough calculation, it's about $0.047 per

gallon. W don't know how nuch any of that, or all of it,

what ever, mght be reflected back in the retail consuner

price.

Q But whether it nmakes it to the retail price, the

handl ers who buy mlk, and then, either by adding a

neutralizing agent or by using a process that renoves the

2023

| act ose, regardless when it gets to retail, they are going

to pay nore for their mlk when they found a market for a

product that actually subtracts the thing that you says
has nutritional value, correct?

A. Yeah, the Cass | price will go up.

Q So -- so let's tal k about how soneone m ght be
able to make noney off that volune value -- and this is
now di fferent fromny conversation about Safeway's 2/10

pr oduct .

Ckay. You nentioned nutrition label. Do you have
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any research or study that says that consuners actually
| ook at nutrition | abels closely enough to nmake a deci sion
on their mlk as being 8% or 9%

A. | have none with ne.

Q Does that nean you don't know of any or you just
don't have it with you?

A. | have a nunber of studies back in ny files that I
have kept over the years related to fluid m |k and about
anything dairy. | would have to go back there and | ook
and see if there was -- if | have it back in ny
col I ection.

Q Now, | eaving aside, you know -- well, even
nutrition labels, if they -- in order to go to a higher
percentage, in order to |abel the mlk as a high protein,
t hey woul d have to nake sure they actually have that
protein, correct? To be truthful, right?

A. | f you want to have a truthful label, it needs to
say what's in the mlk.

Q And yet we have seen fromthe exhibits that the
conponents vary fromtine of year. So how are C ass |
processors going to nonetize in a | abel risk environnent?

A. Well, you start tal king about nutritional | abels,
and that's getting beyond nmy expertise and beyond what

this proposal is.

Q Wel |, except you have tal ked about val ue for
Class |I. What evidence do you have that there is val ue
for Cass | in these conponents?
A. Wel |, even though Cass | sales are down, we're
TALTY COURT REPORTERS, INC. 481
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still selling about 45 billion pounds of packaged fluid

mlk in this country, and consuners won't buy that

45 billion pounds of mlk unless they had sone val ue to
t hem

Q Known to them as butterfat and skim correct?

A Yeah, butterfat -- what was before butterfat and
skin? | lost that part.

Q | said known to themas butterfat and skinf

A. | -- | guess | lost you there. Known to them
butterfat --

Q Consuners. Consuners. Known to consuners.

A. Known to consuners butterfat and skim |'msorry,

" mjust not catching --

2023

Q Wll, mlk is sold as whole milk. MIlk is sold as

2% m | k. MIk is sold as 1% m | k.
A Yes, sir, that's correct.
Q Thank you.

Isn'"t it true that fluid mlk sales are by FDA and

by consuners so highly already defined and regulated in
ways that alternative beverages are not, that any system
increase in costs will actually continue to hinder sales
of fluid mlk?

A. Yes, fluid mlk is regulated. W -- and that's

one of the reasons we're having this hearing, because it's

regul ated. But |I'mnot convinced that this proposal,
whi ch does increase the Class | skimmlk price, wll
hi nder fluid mlk sales.

Q s it your position that |ow or negative PPDs are
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an indicator of disorderly marketing?
A. Did you say | ower or negative?
Q | asked that |ow or negati ve.
A Not necessarily.
Q Ckay. Not necessarily. Thank you
Under what circunstances are they actual
di sorderly?

A. Well, we need to go back to what causes negative

2023

producer price differentials. Al right? Because there's

different things that cause them \Wen prices -- dairy
product prices, especially the cheese, butter, nonfat dry
mlk powder, if they are increasing -- increasing very
rapidly, especially in a lower Cass | utilization nmarket,
yes, you are going to have a negative producer price

differential .

In nmy conversations with dairy farnmers, and | have

done a lot of information with dairy farners, we gettin' a

nunber of themrealizing that, hey, in those type of
mar kets, if we got a negative PPD, our total value of what
we get for our mlk is going to go up. They understand
that. And if it gets real, real high |like we have had
recently, it is going to reverse, our price is going down.
And nore and nore dairy farmers are getting educated and
under st and t hat.

Where they have an issue with negative or |ow
producer price differentials, is where, in sone Federa
M1k Marketing Orders where it's so easy to not pool mlk,

manufacturing mlk is not required to participate in a
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Federal MIk Marketing Order, it's only voluntary. Only
voluntary. And the pooling requirenents in sone orders
allows that mlk to be taken off or put back on.

And sone -- many dairy farnmers who are selling
maybe to a fluid mlk plant or the cooperative has a
m xture of products, when they start seeing that mlk can
go on and off the pool, that when their Cass IIl price
m ght be higher than the bl end of whatever they don't have
to pay in, that -- that creates sone -- creates sone
chal | enges and sone di sorder anong those producers
allowmng that mlk to go on and off that creates the
hi gher negative producer price differentials.

Q So we heard today that one solution for that is
Oder 1, correct? Oder 1 has its own perfornmance
standards that nmake it difficult to easily disassociate
and reassociate with the pool, correct?

A. It -- orders have different performance standards.

Q So one way to deal with depooling would be, as we
did in the post Federal Order Reform two separate rounds
of hearings to address perfornmance standards because of
depooling, correct?

A. Each order could have a hearing, could be a filed
a petition to discuss that, yes.

Q And you could do that w thout raising Cl ass
prices, correct?

A. That's a separate issue, the pooling requirenents
fromthe prices.

MR. ENGLISH | have no further questions of this
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W t ness.

THE COURT: Ckay. Any cross by anyone el se for
this wtness?

Goi ng once, going tw ce.

Redirect? M. Hancock?

M5. TAYLOR:  Your Honor?

THE COURT: Yes.

M5. TAYLOR: W were just waiting for the end. |
t hi nk USDA has sone questions --

THE COURT: [|I'msorry. | neant -- yeah.

MS5. TAYLOR: But in the essence of time, | don't
think we'll finish in eight mnutes if we're going to try
to respect our 5:00 p.m tine, and we'd be happy just to
start in the norning.

THE COURT: |Is that okay with everyone el se?

Seei ng no objections, very well.

Any housekeeping we need to do before we are done
for the day?

Yes, M. Rosenbaum

MR. ROSENBAUM St eve Rosenbaum During ny
cross-examnation | gave the witness Exhibit 65. [1'd |ike
to nove that into evidence at this point, if that nakes
sense, or | can do it at the conclusion of his testinony.

THE COURT: Do we have any objection?

M5. HANCOCK:  Your Honor, if we could -- just
allow us the evening to do a little homework and then the
W tness can verify where it cane from So if we don't

have an objection, we could nmaybe nove in the norning to
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do that since he'll stay on the stand.

THE COURT: Wbrks for ne, if it does for you, too.
It apparently does.

MR. ROSENBAUM  That's fi ne.

THE COURT: |'m seeing assent. |'m seeing nods of
heads.

Ckay. Anything el se?

Al right. W'Il adjourn until 8:00 a.m
t oror r ow.

(Wher eupon, the proceedi ng concl uded.)

---000- - -
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SS.
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hereby certify that the foregoi ng pages conprise a full,
true and correct transcript of my shorthand notes, and a
full, true and correct statenent of the proceedi ngs held

at the tinme and pl ace heretofore stated.
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