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THURSDAY, JANUARY 18, 2024 -- MORNI NG SESSI ON

THE COURT: Al right. Let's go on record.

We're back on record. It is 2024, January 18.
It's a Thursday. |It's approximately 8:09 in the norning,
and this is day 46 of this m|lk rul emaki ng heari ng.

|"d like to begin with the adm nistrative
matter -- matters, that we said we would begin with today.

M5. McMURTRAY: Yes. Good norning, Your Honor.

M chelle McMurtray on behal f of the Agricultural Marketing
Ser vi ce.

We are placing on the record marked as the next
exhibit, which I'mnot sure what that is right now, but it
is just an e-nmail between AMS and Crystal Creanery. W
are placing it as an exhibit on the record pursuant to
7 CFR 900.16(c). Information in --

THE COURT: .17?

MB. McMURTRAY: Ch, 900.16(c).

And information in this docunent has been redacted
to ensure that no personal identifiable information is
contained within it.

THE COURT: | believe the next exhibit nunber is
462. Oh. Oh, yeah, that's true, because | have -- thank
you.

Emly, you are a godsend. Exhibit 465.

USDA REPRESENTATI VE: Was that on the record?

M5. COALE: She's going to ask for a raise.

THE COURT: | think tinme off is appropriate.

(Thereafter, Exhibit Nunber 465 was narked

TALTY COURT REPORTERS, INC. 10915
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for identification.)

M5. HANCOCK: Is it online?

M5. TAYLOR: It is not online yet, but it will be.
But we do have copi es.

M5. HANCOCK: Ch, okay. Thank you.

THE COURT: Al right. Do we need to go off
record to distribute copies?

Al'l right. Let's go off record while those copies
are distributed. W're not yet online. W're working on
that. And we go off record at 8:11

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

Al right. W're back on record at 8:13.

M5. McMURTRAY:  Your Honor, we are placing this on
the record because it was a conmuni cation that happened
bet ween AMS and a party outside.

THE COURT: Your volunme isn't quite |oud enough.

MS. McMURTRAY: Oh, is that better?

THE COURT: Yeah, but I'msorry you' re |eaning

over.

M5. McMURTRAY: It's okay. |It's alright.

Yes, we are, again, just placing this on the
record. It was a communi cation that happened outside of

t he hearing between AMS and another party. And so to

ensure that full clarity and to conply with the

regul ati ons, we want to nmake sure that it's on the record.
THE COURT: Excellent.

|s the date of every e-mail in this chain

TALTY COURT REPORTERS, INC. 10916
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Decenber 12th, 20237

M5. McMURTRAY: Yes. That -- that is our
understandi ng, that it occurred on Decenber 12th.

THE COURT: Okay. All right.

| s there anyone here that has any objection to ny
adm tting into evidence Exhibit 4657

There is none. Exhibit 465 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 465 was received

i nto evidence.)

THE COURT: And now we're ready for
Cross-exam nati on.

Wiile the witness is resunming the witness chair,
woul d anyone like to be the first at the podiumto
Cr oss-exam ne?

And | would like the witness to again state and
spell first and | ast nane.

THE WTNESS: TimKelly, T-1-M K-E-L-L-Y.

THE COURT: Thank you. And of course you renain
swor n.

THE W TNESS: Yep

TI M KELLY,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good norning, M. Kelly. 1'm N cole Hancock wth

Nati onal M IK.

TALTY COURT REPORTERS, INC. 10917
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I n your testinony you tal ked about your opposition
to Proposal 19 and support for Proposal 20, which is MG s
proposal to elimnate the $1.60 base differential fromthe
Class | price; is that correct?

A Yes, nmm' am

Q And do you understand that a consequence of that
proposal is that in reducing or elimnating the base
differential fromthe Cass | price, it would take
approximately $660 mllion out of the pool each year?

A | didn't know the nunber, but | would assune that
to be true.

Q Ckay. And do you expect that that $660 m | 1lion
woul d, annual ly then, be paid through privately-negoti ated
contracts with dairy farmers who woul d be producing the
fluid mlk to supply the market?

A. If that was the case, if that negotiation was
taki ng place. But currently at Shanrock we don't do that.
W pay within the pool. There's no negotiation done with
the dairy farnmer, our negotiation is done with the co-op.

Q Ckay. So maybe another way | could say that,

t hen, would be do you expect that that $660 million then
woul d be negotiated through an additional paynent that
woul d be made to the co-op from whom you obtain that m | k?

A. That is -- that is potentially a solution or could
happen, correct.

Q Ckay. And it's also potential that sonething |ess
than that could be agreed upon?

A Uh- huh.

TALTY COURT REPORTERS, INC. 10918
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THE COURT: The answer?
THE W TNESS: Well --
M5. HANCOCK: You have to answer audi bly, when you
say "uh-huh."
THE WTNESS: Yes, |I'msorry. Thank you.
M5. HANCOCK: That's okay.
THE W TNESS:  Yes.
BY Ms. HANCOCK:
Q And potentially, none of that $660 million could
be negotiated to be paid to the co-ops; is that correct?
A. Potentially. These are theoretical questions, and
it could go either way. | nean, ny argunent woul d be
anything that's done within the differential of |owering
it, without a question you are going to have m nuses, or
you are going to have pluses which could affect the dairy
farmer. But ny argunent is that the reduction of O ass |
tonnage is a nmuch greater | oss than that anount, and hence
t he reason why | support, you know, doing away with that.
We're in tough conpetition right nowis the point I'm
maki ng.
Q Tough conpetition wth whon?

A O her products, as | stated yesterday, plant-based
products and things that we're trying to conpete agai nst.
Q And other Class | fluid mlk handlers as well?

A Sur e.
Q Ckay. And you -- you pay currently over-order
prem uns?

A Yes, nma'am

TALTY COURT REPORTERS, INC. 10919
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Q And can you give ne the range of over-order
prem uns that you pay?

A. Yeah, 1'll give a range. Anywhere from let's
say, $1.50 to north of $2.

Q And is it dependent on the contract that you
negoti ate?

A That is correct.

Q And do you get a breakdown about what's incl uded
wi thin the cost of your over-order prem un?

A | would say within the negotiation we're
discussing it nore in generalized terns. They aren't
breaking it down simlar to the way the differential is
done, saying that this anount's going for bal ancing or
this amount's going for fuel, or those types -- that
di scussion is not had. It's a -- it's nore of a bl anket
unbrell a nunber.

Q Ckay. So you don't have visibility into know ng

2024

what those costs that you're -- that are being paid by the

over-order prem um are designed to cover?

A | do not.

Q Do you have -- and how | ong are those contracts,
general | y?

A. Just depends. | know yesterday it was testified
they could be on a daily basis, or neani ng whenever they
need to change. Typically ours can run from anywhere
between two and five years.

Q And -- and do you al so have contracts wth your

retailers or whol esalers to whom you deliver your fina

TALTY COURT REPORTERS, INC.
taltys.com - 408.244.1900
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product s?
A. s that a rhetorical question? Yes, nma'am we do.
Q Just the way we have to build --
A Yes, nmm' am
Q To build a record, you kind of have to --
A Yeah, | getcha.
Q -- ask sone of the basic questions first.
A | got you. Yes, nm'am
Q Ckay. So the answer is "yes"?
A Yes, nmm'am
Q Ckay. And how I ong are those contracts generally?
A. Ch, that's a great question. Sone -- sone can

expire at any tinme. Typically, what | nmean by that is
they are rolling 90 days, so 90-day out clauses, to as far
out as -- |I'd say now we're leaning nore towards three
years, but they have been as long as five. But |'d say
rolling 90-day to 36 nonths woul d be probably something

that we're nore in the real mof.

Q And when you say "rolling 90 days," are those
evergreen contracts and then --

A Yes, nmm' am

Q -- you just have an opportunity to end it with a

90-day or 180-day notice?
A Yes, mm' am
Q And those contracts, are they considered to be

cost-plus contracts?

A Not necessarily.
Q Do you enter into cost-plus contracts?
TALTY COURT REPORTERS, INC. 10921
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A. Wthin certain private |abel or store brands,
correct, we do.

Q And can you describe for ne what cost-plus
contracts are?

A Basically they would be the cost of the product
i ngredi ents, packaging, any loss factors that woul d be
associated with that, and manufacturing costs,

di stribution costs to the store.

Q And do you build in there a noveabl e variabl e
price that's based on the announced Cl ass | price?

A. Yes, we do.

Q Ckay. So you have the announced Class | price in
your contract --

A Uh- huh.

Q -- plus a fixed anmobunt that covers your cost and
your margin?

A. That is correct. And typically within these
contracts, the first that you stated, the advanced pricing
of the novers, would be on a nonthly basis nover. The
ot her assets, excluding freight, which we would use a
government -- | think it's EIA gov --ElA gov, for --
think that's it -- is the website that we use for diesel
fuel managenent, and that could potentially nove on a
gquarterly basis. But typically within the -- what we
would call tolling, for lack of a better term would be
fixed.

Q Ckay. So other than the novenent that m ght occur

periodically with transportation, the only other variable

TALTY COURT REPORTERS, INC. 10922
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or nmover within your contract with your retail outlets

noves with the Cass | announced price?

A. For our private |abel products, that is correct.

Q How | ong are your private |abel contracts?

A Those are those agreenents that we referred to
earlier.

Q W tal ked about a couple of different iterations

t hat you have. Wich one?
A. Either it would be the rolling 90 days or they
could be as far out as three years.
Q Ckay. So your private |abel could --
A. Right. Typically branded is conpletely different.
Q And if you renpved that $1.60 out of --

A But let ne -- do you mind if | follow up wth
t hat ?

Q Sur e.

A. On the branded, keep in mnd, on the branded
it's -- your review could be every six nonths. It could
be annual. | would | ean nore, to be honest with you, it

woul d be nore on an annualized basis. You are assessed
how your products are doing, and then you are in or out.

Q And do you renegotiate the price at that point as
wel | ?

A. Potentially if you can get some increases through.
But I don't know if you have ever been on a retail call
it's not the easiest thing to do.

Q Yeah. So generally what you are really evaluating

is the success of the sale of that product?

TALTY COURT REPORTERS, INC. 10923
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A Yes, ma' am

Q So you are not really renegotiating the prices of
at those intervals, you are really just |ooking at your
vol une sal es?

A Looking at that, that's correct. And adjusting
for cost of living increases, acronymof that is COLA so
cost of living. Those types of things could be assessed
on an annual i zed basi s.

Q So if there was sonething, an anonmaly that had
happened that wasn't already captured in the pricing, you
could renegotiate it, but absent sone kind of |everaged
opportunity like that, you are really kind of stuck with
t he pricing?

A Yes, ma'am That's right.

Q And so if you were to elimnate that $1.60 from
the Cass | announced price that would be included within
the price differential, you don't have that |everage of
being able to directly pass that through to your retailers

or whol esal ers, do you?

A. In the standpoint of -- can you rephrase the
guesti on?

Q Yeah.

A | --

Q Currently that $1.60 base differential is built

into the dass | announced price?

A. So -- so what you are asking is, if it went away,
would | lower ny price to the retailer?
Q | ' m aski ng the precursor question to that, just

TALTY COURT REPORTERS, INC.
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for you to acknow edge that if that base differential was
elimnated fromthe Cass | price, it would no | onger be
automatically included in that Cass | announced price?

A. Ch, | understand. Yes, you're correct. If it's
done on an escal ator bid business, correct.

Q And - -

A. Because it's utilizing conponents. And with ours,
it would be nover, butterfat skimnover. That would be
within our market area that we --

Q So --

(Court Reporter clarification.)

THE COURT: M. Kelly --

THE W TNESS: Yes, ma' am

THE COURT: -- if you and Ms. Hansen (sic) were
havi ng a di scussion about all factors, both of you know a
| ot, but whoever is going to judge whether the Secretary
of Agriculture has put together the proper conponents of
regul ati on may know not hi ng about m |k when they pick up
the transcript.

And so Ms. Hansen (sic) is doing a beautiful job
of taking us step-by-step. Now, if you interrupt her to
say "uh-huh," you have disrupted the flow of the question
and answer, even though that's great in conversational
tone, because it shows you are paying attention.

But you are very quick in your thinking and in
your answer, but you need to renenber that your audi ence
may be very slow on all these itens of vocabulary and an

under st andi ng of how they actual ly work.

TALTY COURT REPORTERS, INC. 10925
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THE W TNESS: Under st ood.
For the record, Honey, you' re wel cone. She just
hel ped you out.
M5. HANCOCK: And just for the record, | think he
was talking to his wfe.
When you read a transcript, you realize how hard
it isto tell what people were really intending.
THE WTNESS: Thank you for the coaching, by the
way, Your Honor.
THE COURT: You're wel cone.
BY Ms. HANCOCK:
Q So just -- I'mnot entirely sure if our record is
clear, and | want to make sure that it is.
Sony -- if I"'mrepeating nyself, forgive ne. But
| just want to clarify, if you renove that C ass |
price -- strike that.
| f you renpve $1.60 fromthe base differenti al
that would be included in the Class | price, that woul d
renmove it fromthe advanced price nover that is already
factored into your current contracts wth your retailers
or wholesalers; is that right?
A Yes.
Q And if you are not at a tinme period in which it is
time for you to renegotiate those prices, there's not a
way to build that back into the contract at that point; is

that correct?

A. That is not necessarily the case.
Q It could be that you could ask your retailers to
TALTY COURT REPORTERS, INC. 10926
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cover that additional cost if you had to pay that out?

A. W woul d do whatever the pluses and m nuses woul d
be. If it's mnuses for ny business, | can al nbst assure
you the retailer would conme to us and ask us to give it
back to them And if it was going to be hurting Shanrock,
|"mgoing to go to themto help adjust the contract
t hr oughout .

Q And then you are at the nmercy of your retailers
agreeing to renegotiate, correct?

A Yes.

M5. HANCOCK: That's all | have. Thank you so
much for your tine.
THE W TNESS: Absol utely.
CRCSS- EXAM NATI ON
BY MR M LTNER:

Q Good norning, M. Kelly.

A M. MIltner.

Q |"'mRyan MItner, | represent Select MIk
Pr oducers.

When it cones to the bal anci ng charges that
Shanr ock pays, do you know if that covers all of the
actual bal ancing costs incurred by your m |k suppliers?

A. |"mnot privy to their profit and | oss statenents.
But for ne, M. MIltner, when | see that |I'm paying for
t he bal ancing throughout within the differential, and then
i n negotiations that have taken place over the | ast couple
of years, that it's very clear that balancing is put into

t he over-order premum portion of it. But ny assunption
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iIsit's covering it. M assunption is they wouldn't be
asking for the increases to help offset any of the | osses
or anything that they are having. That's all -- it's all
an assunption. So | couldn't tell you is it covering it
or whatnot, but | would tell you I'mpaying for it.

Q Do you participate in negotiating the raw m |k
supply agreenents between Shanrock and your supplier?

A. Yes, Sir.

Q Ckay. So in those negotiations, does -- is it a
cooperative supplier?

A. Yes, sir.

Q Ckay. So in your conversations --

A. Just for the record, half of my mlk in Phoenix is
froma famly farm the other half is froma co-op. And
100% of ny mlk is from Maryl and-Virginia in Federal
Order 5, just for clarification.

Q And is your co-op in Arizona, UDA?

A. Yes, sir.

Q Ckay. So when you are negotiating with UDA or
Maryl and-Virginia, and they are -- they let you know about
t he over-order premum is there a discussion about how
that over-order premumis -- is put together, about
what's included in there and what portion of that is
supposed to cover the bal ancing costs incurred by the
cooperative?

A | would state, in fairness, in generalized
negotiation terns, yes. Nothing is laid out on an Excel

spreadsheet stating, this portion of the over-order
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premumis covering this, this is covering that. It's a
general i zed statenent saying, basically, our costs have
i ncreased, we need to take this through. That's the
conversati on.

Q And | want you to just assune that there were a
situation where the costs to the cooperative for bal ancing
that they incur are, say, $2.60, and the over-order
prem umincluded $1 that was associated w th bal anci ng,
and you had $0.60 in the regul ated price that USDA has
ascri bed to bal ancing, there would be $1 there that would
be a cost to the cooperative that's not paid by the
handl er in that scenario, correct?

A That is correct.

Q Do you know if that type of scenario exists with
ei ther of your agreenents, where there are additional
bal anci ng costs that the cooperative is not conpensated

for directly or indirectly?

A. | don't know that. | can tell you, M. MItner,
that within that, in helping -- we provide rolling
forecasts to our co-ops, particularly -- and I'll use UDA

as an exanple here, since a majority of our tonnage is
t hrough Arizona -- we provide willing forecasts to them
We can be penalized for being above or under if we -- for
that. You know, which | understand, it's nanagi ng the
m | k shed.

| can also tell you that Shanrock makes
significant investnents to increase raw tank sil age,

silos, to help with that bal ancing, not only with UDA but
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at our farm

Just for everyone's know edge, when you go by a
dairy plant and you see the tall silos, typically
60, 000 gall ons would be the tall ones. It's roughly a
mllion and a half dollars. So | would say not only
Shanr ock, but others make significant capital investnents
to help manage that. So that burden is put back onto the
processor.

Q Well, you described it as a burden, but it's --
would it be nore correctly characterized as an invest nent
by Shanmrock to | ower costs that it would otherw se incur?

A. Yes, sir. | call that a burden, cost increases.
But your statement is correct.

Q And | forget which of the MG w tnesses testified
to this, but the testinony was that there are bal ancing
costs that are incurred on both sides of the raw mlk sale
equation, that there are costs incurred by the C ass |
buyer, and costs incurred by the producer, whether that's
a farmor a cooperative of farners.

Do you recall that testinony?

A | don't, but | agree with that statenent.

Q Ckay. So that was ny next question, was that that
i s Shanrock's experience, that there are bal ancing costs
i ncurred on both sides of the equation?

A. There are absolute, with managing this nassive
supply of mlk, costs at the farmlevel and at the
processor |evel.

Q And you have stated that -- that Shanrock pays

TALTY COURT REPORTERS, INC. 10930

taltys.com - 408.244.1900

January 18, 2024


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 18, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

tw ce for bal anci ng.
That's in your testinony, correct?

A Yes, it is.

Q But you can't say that you' re necessarily paying
tw ce for the sane bal ancing costs, because you don't know
if all of your cooperative's bal anci ng expenses are
covered by those paynents, do you?

A. | heard the question. ['mjust trying to nmake
sure | answer it in the way...

So can you rephrase that one nore tine a different
way for nme? Sorry.

Q Sure. Let nme break it up alittle bit.

A Yeah.

Q It's -- is it correct that Shanrock nmakes two
bal anci ng paynents when it buys m | k?

A. | would state that we nake a bal anci nhg paynent
t hrough the Federal Order system and then we pay an
over-order premum which stated to nme, is needed to help
wi th balancing of mlk. Does it state "balancing"? |
don't know what our agreenents state at that |evel, but
that's ny under st andi ng.

So | would answer your question as yes, |'m paying
for it tw ce.

Q But | al so understand from your answers to ny
guestions earlier that you don't know if the totality of
t hose paynents is sufficient to cover the actual bal ancing
expenses of your mlk suppliers.

A. | don't know that, that is correct.
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Q So even though there are two bal anci ng paynents,
you don't know if you're paying twi ce for the sane
bal anci ng service?

A | don't. But ny argunment isn't that. M/ argunent
is that they have the option to pass that along to the
processor and recoup those costs. So to state that they
are only getting it through the differential is incorrect.
The -- sorry -- the dairy farmer may only be getting it
through the differential, but what | pay and gets passed
t hrough to the consuner is paid.

Q So is it your testinony, then, that cooperatives

have the power to dictate prices to their custoners?

A. Meani ng to the processor?

Q Yes.

A Yes.

Q So if your cooperatives cane to you and said, "The

over-order premumis going up $1," you woul d have no say
in that negotiation?

A. Wthin our order systemin Arizona, no, | have no
conpetition.

Wthin Federal Order 5, | do have options to price

negotiate with Maryl and-Virginia, DFA

Q Do you know -- do you have famliarity with the
M deast Order or the Southwest Order and the state of
conpetition anong cooperatives for custoners in those

mar keti ng areas?

A It's a generalized statenent. | don't know what
you nean. |I'mfamliar with the market areas, but |'m not
TALTY COURT REPORTERS, INC. 10932
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famliar wth how co-ops have to go about. You are
famliar with Arizona, and Arizona is an anomaly. It's a
very large state with the popul ation center in the m ddl e,
and to get any mlk -- the closest mlk, non-UDA ml Kk,

woul d be a roughly six- to eight-hour drive.

Q So you nention that Arizona is an anomaly in that
regard.

A Yeah.

Q So your experience with a cooperative being able

to dictate prices, that's not the case in the other parts
of the country necessarily, though, is it?
A. Let's -- let's -- I'"'msorry. Sorry, Judge.

Let me give you an exanple just to help out with
this. | want to educate the group here nore than
anyt hi ng, and you can stop ne at any tine.

The co-op, on nunerous tinmes within the contract
period, and they didn't have to, would cone to ne and
state, "Tim we have got sone increased costs. W really
need help. Can you help us with -- hel ping us cover

di esel fuel ?"

Wasn't in the agreement. | could say no, |I'm
payi ng through the system That's up to you. | didn't.
Absol ut el y.

| had the co-op cone to ne and state -- as we are

all aware, animal husbandry becane a big issue a couple
years ago. W, as a community, farm ng community, aren't
doi ng a good enough job to track down those workers to see

are they going fromfarmto farm W need to nmake an
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I nvestnment to help track down these workers to nmake sure
that they are not going fromone farmto the other and
causing issues. W need help with that. Wat do you
need? | accepted it.

So I'msaying that the cost that you are re- --
anyone is referring to, the processors are nore than
willing to work with themto help it if it's going to help
the mlk shed, if it's going to help us. Bad press on a
single farmis bad press for the Shanrock Farns brand.

So we do nake and help co-ops -- and | wll tel
you this, the farm ng community in Arizona, | have |lived
there ny entire life. M famly has been there for three
generations. They are close personal friends of the
farmers. | want to do everything | can to help them sel
nore mlk, make nore noney, and I'mw lling to do things
that | can potentially absorb, which will help nmy brand
and protect it, or that | can go to the custoner and try
to pass that along. I'mwlling to make those -- those --
add those unconfortable conversations to help the dairy
farmer.

Sorry for the rant.

Q No need to apologize. And | think -- | think
building a record with everyone's experience is exactly
what we need to do to help the Secretary make a good
deci si on.

I n Shanrock's experience, is the current regul ated
m ni num price too high?

A. | would state that for Shanmrock -- arguing if it's
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too high or too low !l think is an argunent for another
time. The questionis, is |I'mtrying to |ook for
stability. |[If | can have stability within the mlIk price,
the mlk market, then I can easily work with our
retailers.

But keep in mnd, when you go to a grocery store,
particularly within Cass I, we're working backwards.

Look at the shelf space that is given to the pl ant-based
alternative beverages, and that's who |'mreally conpeting
wi th, because that's who is gaining the space every year.
Year over year, they are gai ning nore space.

So is it enough for the farnmer? Do they -- should
they get nore? | think that's -- a conversation should be
had t hroughout the entire industry, it should be had
t hr oughout the co-ops.

But fromwhat | see on when | have a 400% i ncrease
in ny over-order prem um when | have continual increases
happeni ng t hroughout and hel ping out when | have penalties
that are paid that, in ny opinion, are already supposed to
be covered within the Class | differential, but |I have
nowhere to go, as an enployee of Shanrock, that's not
fair. Then you put on top of it depooling and ot her
options, other conpetitions | have to do, it's a battle
every day. |I'mwlling to have it, |I'mnot conpl aining,
but I"mjust stating, we're in an iceberg situation. |
truly believe that National MIk's proposals are | ooking
at the top of that iceberg, and it's very small.

| ncreased -- you know, we have an issue.
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Make All owances are a problem The dairy farnmer who was
up here yesterday, conpletely understand, he doesn't want
to have any increases. | get it. But they are |ooking at
t hat and saying, "Just throwit on Class |I."

But no one is |ooking below the waterline, saying,
"That's where the iceberg is."” Saying, "Wat is that
going to do?"

And ny opinion within this, and ny opinion
t hroughout all of this, is that we're in a whi psaw effect.
The pendul um swi ngs one way, oh, wait, after COVID it,
then we swing it back, and we say, "Now we need to do
this." And the whi psaw seens to be the Cass | side,
which is the -- which | think we all agree is declining at
a rate that none of us want.

Q | think as you describe those issues that you

percei ve for your conpany --

A Yes.
Q -- sonme of those can be fixed through regul ati on,
others -- others cannot, correct?
A Yes.
MR MLTNER | think that's all | have. |

appreci ate your answers.

THE W TNESS: Thanks, M. Ml tner.

THE COURT: |Is there anyone el se who would like to
cross-examne TimKelly before | invite the Agricultural
Mar keti ng Service questions?

| see no one. | invite the Agricultural Marketing

Service to ask questions of TimKelly.
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CROSS- EXAM NATI ON

BY MS. TAYLOR

Q Good nor ni ng.

A Good norning, Erin.

Q Thank you for comng and testifying this week.

A. You know, we coul d have done this in Phoenix. |
think we're all going there after. 1It's only 70 today.

Q That's | ooki ng very pl easant.

A Yeah, it will be nice.

Q | didn't intend to be here for three seasons of

the year, to be quite honest.

A. |"'msure you didn't.
Q None of us did.
Let's see, | don't -- I'"'mgoing to start -- |
guess I'Il start with Exhibit 23 to try to keep organi zed.
A Sur e.

Q You nentioned that your plants have HTST and
extended shelf life products.

A That's correct.

Q For your extended shelf |ife products, how --
what's your code date on those products? |Is that simlar

to what we heard yesterday?

A Yes, ma'am So for paper, so a 64-ounce carton,
it would be, well, let's call it 70 days. For bottles, it
can be over 100 to 130 days. It could go |Ionger, Erin.

The i ssue becones nore of the product breaking down,
separating, so much as chocol ate separating. But that

process could go -- it could go |onger.
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Q Ckay. But 70 days is a good m ni munf

A. For the paper board. Plastic bottles, 100
days- pl us.

Q Ckay. And what's your average shelf |ife on your
HTST products, then?

A Roughly 18 -- 18 to 21 days.

Q Thank you.

You tal ked sone in your statenent that basically
sourcing mlk really isn't an issue for you. You have
been able to get what you need. But you nention there
have been a couple of tinmes where m |k has been tight.

Can you expand on when those occurred?

A. Yes, last year. W had a new Cass | plant cone
i nto Phoenix, and that tightened it up. And | think it
was just -- | think it was just an issue for the farners
getting ahead of it. W had sone really bad weather in
Arizona last year, and | think a |ot of people m ght
understand. But then when you have the humdity, as |
stated, particularly the cows in Arizona, they don't do
very well with the humdity com ng up, but then after a
coupl e of weeks it's fine.

Q Ckay.

A So |l do -- let's state, | didn't have an issue.
Potentially our co-op had issues sourcing it. But

Shanr ock, we got everything we ever needed.

2024

Q Ckay. So you weren't short?
A | wasn't.
Q Ckay. |I'mgoing to ask you two nore questions on
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this one. | think the other attorneys asked nost of ny
guestions --
A Sur e.
Q -- when it conmes to that proposal
| wanted to turn to your statement on -- your

second, Part 2 statenent kind of on all the other
proposal s.
For the --

A. Wuld that be -- would that be at the top
Exhi bit 23A?

Q Yes, which is officially Exhibit Nunber 463 --

A. Thank you.

Q -- in the record.

So you opposed Proposals 1 and 2 which woul d
update the conponents in the fornulas, and you state
Shanr ock doesn't receive conponents at those proposed
| evel s.

Do you know t he conponents on average of the mlk
that you do receive?

A O fhand, | do not.

Q Are they nore than the current levels in the
formul as?

A. No. Qurs were less. W did run that nodeling, so
it would be increased cost for us.

Q They're less than what's currently in the --

A |"msorry, yes. Qur solids are less than what's
currently in the proposal.

Q In the proposal.
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But not what's currently in the formulas, which is

3 --
A | -- 1 don't know that.
Q Ckay.
A Sorry.
Q Ckay. For the Cass | nover, you nention that you

do hedge sone products --
A Uh- huh.
Q -- and you are | ooking to do nore.

Whi ch products, could you kind of expand on what
types of hedgi ng you are doi ng, what products exactly --
A. Yes. And typically -- well, right now we have
particularly some foodservice custoners that are requ- --

THE COURT: M. Kelly, slow notion. Speak slowy,
pl ease.
THE WTNESS: You got it.
BY MS. TAYLOR
Q If it makes you feel better, | have al so been

adnoni shed during this hearing, so you're in good conpany.

A |"ma sales guy, we talk fast. Look over here.
The -- so | apologize, I'll slow down.
So within -- within our custoner base we have

foodservice custoners that are really |looking for a stable
price. | think | even stated yesterday where they have
menu boards that can cost mllions of dollars to change,
so they are asking us to reduce risk for them No pluses
or mnuses, | don't nmake anything, they don't, we just

cover it all off of it just to help stabilize the price.
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Q And did you do that before the new nover was
i npl emented in 20187
A | couldn't answer that. | couldn't answer that.
Q Okay. |Is your foodservice ESL or HTST products?
A ESL. We have both, but what |I'mhedging is the
ESL.
Q |s the ESL part? Ckay.

You nentioned it's difficult to nmanage pricing
vol atility when you are receiving your costs after you
have priced products to the custonmer. W have advanced
pricing for Cass |I.

So what exactly are you tal king about there?

A. One nore -- repeat the question. | didn't catch

Q Sure. You have a statenent in here that says,
“It'"s difficult to nmanage pricing volatility when you are

recei ving your costs after you have priced products to the

custoner."
A. Yeah. So our Class Il itens particularly --
Q Cass |1
A -- and last year, it was tough for the entire
i ndustry.

Q Coul d you expand on that?

A. Wll, I'"'m-- | just renmenber January of |ast year,
and we were mllions of dollars behind.

Q On your Class Il side?

A Yes.

Q | want to turn to the table that's on page 5 of
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this Exhibit 463.
And | guess ny first question, if you could just

expand for the record, when you want USDA to | ook at this

table --
A Uh- huh.
Q -- what do you want us to see fromthis table?

What are your inportant points that you want us to take
away when we | ook at the nunbers on this table?

A. Wel |, one, as you can see, the proposals that are
in -- particularly in the market area are big increases.
And | think Warren stated yesterday that our business is
done, as | like to say, in mls. Meaning, | |ose business
going out to the fifth decimal point. So a penny is a
lot. This would increase it substantially within these
nodel s.

The other -- the other thing, Erin, that |
certainly have, and this is nmy personal beef, is we're
trying to paintbrush which is going to work for everybody.
Basically, politics is local. | would say business,
particularly mlk, is |ocal.

The m Ik that | have had and that | brought into
our plants, particularly over the last -- well, that | can
recall -- 20 years, those facilities are 20, 30 m nutes
away tops. Qur farmis about 45. The Arizona dairy
farmer, | describe themnore as | and specul ators than
dairy farnmers now because their -- their land is very
val uabl e, and then they are noving -- sone are noving out.

But nmy plants -- pardon nme -- ny farns that |'m purchasing
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are still local there.

The other statenent, the other thing to that woul d
be that rate, | know what it costs, because when |I'm doi ng
t he hauling, we haul our owmn mlk as well for our farm |
know what the costs are. And |I'm already paying for fue
i ncreases throughout the over-order premium so |'m having
a hard tinme seeing this | evel of substantial increase

within a differential to help with what they are saying is

marketing of mlk. | don't need help with marketing of
mlk. | don't need help with anything that they are
doi ng.

Bal ancing I would give you, but |I'm naking
significant investnents to help with the bal anci ng
problem |'mgetting, as | stated, penalized, fined,
burdened, or charged nore for ny mlk because of URC
i ssues or different things |like -- universal receiving
credit issues, URC. So we are nmking investnents to help
of fset that. Those are capital investnents.

| would also state, Shanrock's making significant
investnments within the extended shelf |ife, which is
appl es and oranges when you conpare ESL and HTST. Wen
you tal k about processing costs of HIST, and |I'mgoing to
give ranges of 30 to $0.40 a gallon, and you | ook at
ESL -- not aseptic which Hood does, but Shanrock does
ESL -- you are talking ranges in the $1.65 to $2 a gall on.
And you have to be perfect, and you are running that
product that you would run chocol ate, that you woul d have

enough product to withstand for four to five weeks, and
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you are having those carrying costs of covering that
inventory, as | said, has to be perfect.

My HTST business, | flip our cold room | turn
over our cold roomand inventory about every 30 hours. On
ESL, every 30 to 60 days, potentially.

So we're -- we want to nake investnments. W need
to make noney so that we can continue to help the dairy
farmer | ook at val ue-added products that we can put out in
t he market pl ace and, thus, increase Class |I. Any cost
increase that is here within the differential, within the
nmover, within Cass |Il, anything that they take away from
that is very difficult for nme to spend.

One other thing, and then I'I|l stop with it. An
HTST filler, all in, is probably going to cost you, in
l'ines and everything -- just bought a new filler -- so
it's going to cost around 5 to $7 mllion, and you are in
t he HTST busi ness.

Utilizing current internal things that are there,

you know, glycol chilling, you are |ooking at 35 to
40 mllion in ESL. | nean, it's not even close.
So as | said, there -- you know, you | ook at any

of these increases in costs, and them putting nore and
nore pressure saying, "Wat do you do with processors?
What are you doi ng? What are you doing to hel p?"

W're trying to do it. Shanrock's for one.
O hers in the MG group. That's why we call ourselves the
| nnovation Goup, we're trying to innovate. W're trying

to come up with new products that we can sell within
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Class |, but any increases of that certainly is going to
sl ow down our investnent.

Q Ckay. So that tal ks about just the genera

I ncrease.

A Uh- huh.

Q Are you concerned about -- are you nore or |ess or
equal Iy concerned about the changes or -- of any

conpetitive rel ati onshi ps between yourself and your
conpeting plants?

So when | | ook at the nunbers in here --

A Yep.

Q -- fromyour plant to -- well, first let ne ask
this. Particularly for Virginia, the --

A Yes.

Q -- the plant locations you |listed there are ones
you consi der your conpetitors; is that accurate?

A Sur e.

Q Ckay. And so when | | ooked at the nunbers, you
know, the differences between the differentials of those
pl ants now versus what the difference between those
differentials would be under the proposal, they are
relatively the same -- the differences. So nmaybe $0. 20
here or whatever.

Are you nore concerned about any conpetitive
changes between you and your conpetitors or -- or the
overal |l increase, even though you would be on the sane --
relatively on the sane kind of |evel playing field?

Because yesterday you nentioned sone -- | wote this down,
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2024

you said if you were on a simlar regulatory playing

field, you can conpete.

A Uh- huh.

Q So that's kind of why |I'm asking this question

A Yeah, absolutely. But within this base, | can
conpete with -- with people that are listed here. That

isn't the argunent. That's not ny conpetition per se.
It's a portion of it.

My conpetition are the water-based, plant-based
products. That's my conpetition that |I'mvery concerned
about .

So it's twofold, sure, | think that within this.
And | think I'"'min support of all of my conpetitors here
bei ng able to make significant investnents in marketing,

because we -- | believe we need to go and tell the

whi ch M | kPEP does a good job, and we're continuing to

j ob of spending noney and doing that as well.

Q What's DM ?

A |"msorry, Dairy Marketing, Inc., the marketing
arm checkoff programfor the dairy farners.

Q Ckay. Thank you

A. You're welcone. | think they are doing a very
good j ob.

And if you are going to nmake this saying, "Tim

that's fair." GCkay? |'marguing the increase to ne isn'

consuner the benefits about mlk, do a better job of that,

make i nvestnents there. | think DM is doing a very good

but if Maryland-Virginia is getting the sane price as you,

t
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fair. That's ny argunent.
Q Ckay.
THE COURT: | wote down MIKPEP. Wat is that?
THE WTNESS: MIlk -- so mlk, and then P --
P-E-P. And it stands for the M|k Processor Education
Pr ogr am
BY MS. TAYLOR

Q Just a couple nore quick questions.

2024

In Arizona, for your plant there, do you take 100%

of the Shanrock Farm m | k and then UDA does the bal anci ng
and you work with thenf

A. Yes, nm'am

Q Ckay. And then for your plant out there -- well,
for both plants, do you know what percentage of -- what's
your percentage of HTST versus ESL products that cone out

of those plants, roughly?

A. | do.
Q You don't want to --
A. | don't want to divulge it.

Q Ckay. That's fine.

A | know it to the gallon. But, yes, | don't want
to share.
Q Ckay.

M5. TAYLOR: That's it from AMS. Thank you for
your tine.

THE WTNESS: You're wel cone.

THE COURT: Is there any other cross-exam nation

of M. Kelly that you would like to ask and you have not
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yet had the opportunity to ask?
| see none.
M. English.
MR. ENGLI SH: Thank you, Your Honor.

REDI RECT EXAM NATI ON
BY MR ENGLI SH:
Q Chip English for the M1k Innovation G oup.

Good norning, M. Kelly.

A. Good norni ng, Chip.

Q So | want to ask one question follow ng up
directly on USDA, and then a couple of questions that they
asked and M. MItner asked, and then finally, one
guestion from National MIKk.

| want you to go back to Exhibit 23A, page 5,
Table 1, that you were just |ooking at with USDA --

Ms. Tayl or.

A Uh- huh.

Q That's a "yes," right? Sorry.

A. Yes, Chip.

Q Ckay. So | just want to make sure that we're
clear. The nodel -- this is going to conpare Shanrock to

Maryl and-Virginia in Newport News.
Today, you have a $0.30 lower Class | differential
t han Newport News, correct? You are at $2.90 and they are
$3.20, correct? That's the --
A G ve ne a second, Chip.
Q Yes.
THE WTNESS: Judge, can you tell himto slow
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down?
THE COURT: | was caught up with him M. Kelly.
THE WTNESS: | thought we were friends.
| do see it now, Chip. Thanks.

BY MR ENG.I SH:

Q And the nodel, which is -- the nodel average,
which is the third colum, would take you to $4. 70,
correct?

A Correct.

Q And the Maryl and-Virginia plant, Newport News, to
$5.55, correct?

A Correct.

Q Whi ch is $0.85 higher, correct?

A Correct.

Q But if you go to the National M Ik proposal, you
woul d both be at $1.80, correct?

A That's correct.

Q So today you're $0.30 less, and if the nodel's
accepted, you would be the sane, correct?

A Correct.

Q Does that change your conpetitive rel ationship?
A Absol ut el y.
THE COURT: | -- when -- all right. So when you

said $1.80, M. English, you are taking the --

MR. ENGLISH: The next to the last --

THE COURT: -- proposal, and then you are
subtracting the current?

MR. ENGLISH: Yes, the next to the | ast col um.

2024

TALTY COURT REPORTERS, INC. 10949

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 18, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE COURT: So that shows $1.80 increase.

MR. ENGLI SH:  You are right.

THE COURT: GCkay. |I'mwth you.

MR ENGLISH: Okay. W're both getting a $1.80
i ncrease. So, you're correct, Your Honor, | got it -- |
went one step too far.

It maintains the same rel ationship as today, but
it does deviate fromthe nodel, so thank you for the
correction, Your Honor.

BY MR ENG.I SH:
Q Do you see that, M. Kelly? Because the Judge has

corrected ne that | was |ooking at the wong one.

A | do see that.

Q | want to talk just a little bit nore about
bal anci ng --

A Sur e.

Q -- and over-order pren uns.

Do you have experience, given where you live and
how you drive to work, when your co-op says they are short
of mlk, do you have, you know, any exanples that say,
“I"'mnot sure that's the case"? Like, when you are
driving to work you see sonet hi ng?

A. Yes. So en route, when | receive those types of
phone calls, | imediately like to fact check. So | wll
drive by the facility to see if the drying operations are
running. And there are tines when that happens where |
see drying operations going. And ny argunent is, why aml

not getting that mlk if the tines are tough and those
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calls are being nmade? So | want to nmake sure that |I'm
getting that mlk versus running their operations.

Q And then, finally, only because | think you used a
termin response to a question from Ms. Hancock, and the
term| think has been used earlier in this hearing, but
has not been used recently, and I want to nmake sure we
have your definition of the term

You used the term"tolling."
A Yes.
Q T-OL-L-I-NG
And what is your definition of tolling?

A. I nt ernal manufacturing costs by the processor.

Q And that is when you are producing private | abe
product because, ultimately, the product belongs to the
custoner, correct?

A. Ri ght. So dependi ng on our agreenents, you wll
have, let's call it conponents, ingredients, raw, whatever
conponents that you want to class, and then there would be
nmy internal capital costs, manufacturing, |abor, all of
the others, that would be figured into the tolling |evel.

MR. ENGLISH: | have no further questions, and |
t hank you for your testinony.

| nove admi ssion -- | have al ready noved
adm ssion. Now | ask for you to rule on ny notion nmade at
the end of the day yesterday with respect to Exhibits 462,
463, and 464.

THE COURT: | want to take a nmonent to acknow edge

nmy appreciation for how qui ckly each of you noved through

TALTY COURT REPORTERS, INC. 10951
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 18, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

a massive anount of information. It was quite hel pful,
and you did it in short order, and it was just a nodel for
how we all should work to try to finish this hearing.
MR. ENGLI SH: Thank you, Your Honor.
THE W TNESS:  Anmen.
THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 462?
There is none. Exhibit 462, also marked
M G Shanrock-23, is admtted into evidence.
(Thereafter, Exhibit Nunmber 462 was received
i nto evidence.)
THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 463, also nmarked
M G Shanr ock- 23A?
There is none. Exhibit 463 is admtted into
evi dence.
(Thereafter, Exhibit Nunber 463 was received
i nto evidence.)
THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 464, also marked
M G Shanr ock, Exhibit 23B, |ike boy?
There is none. Exhibit 464 is admtted into
evi dence.
(Thereafter, Exhibit Nunber 464 was received
i nto evidence.)
THE COURT: And | --
MR ENGLISH M. Kelly is excused to go back to

Phoeni x.
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THE COURT:  Yes.

THE W TNESS: Later.

THE COURT: Thank you so nuch, M. Kelly.

Let's take a 15-mi nute break. Please be back and
ready to go at 9:20. It's not quite 15 mnutes. 9:20.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 9:20.

Bef ore we proceed, for sonme reason yesterday |
started calling Ms. Hancock, Ms. Hansen. | know that the
transcript will correctly show "sic," S 1-C, which neans |
made a ni stake, each tine | said Hansen.

| just want to nmake clear right now there is not
anot her | awyer participating naned N col e Hansen. |It's
al ways Ni col e Hancock.

And, Ms. Hancock, you were too polite to say,
"Your Honor, it's Hancock."

Now, had that been M. Rosenbaum he woul d have
l et me know ri ght away.

Al right. 1'd like the witness in the stand to
state and spell his nane.

THE W TNESS: Hell o, Your Honor.

My nane is Chuck Turner, GHUGCK T-URNER

THE COURT: Have you previously testified in this
pr oceedi ng?

THE WTNESS: | have.

THE COURT: You renmai n sworn.

THE W TNESS:  Yes.
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M5. VULIN.  Thank you, Your Honor. Ashley Wulin
with the M1k Innovation G oup.

We have handed out three docunents, and I'Il go
t hrough them and ask that they be marked. The first is
Exhi bit M G Turner-25, and we ask that that be marked as
Exhi bit 466.

THE COURT: Yes.

(Thereafter, Exhibit Nunber 466 was narked

for identification.)

MS. VULIN. The second is Exhibit M G Turner-25A,
and we ask that that be marked as Exhibit 467.

THE COURT: Yes.

(Thereafter, Exhibit Nunber 467 was narked

for identification.)

M5. VULIN:. And the final is Md Turner-25B, and
we ask that that be nmarked 468.

(Thereafter, Exhibit Nunber 468 was narked

for identification.)

CHUCK TURNER
Havi ng been previously sworn, was exam ned
and testified as foll ows:
DI RECT EXAM NATI ON
BY MS. VULIN:
Q And, M. Turner, Exhibits 466 and 467 are your

witten testinonies in this proceeding, correct?

A | honestly wasn't paying attention to you, |I'm
sorry.
Q That's all right. 1'Il say they are your witten
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testinonies. And then Exhibit 468 for the record,
Power Poi nt presentation you are going to give.

A | agree.

Q Thank you.

A. The Judge, Ashl ey, conplinmented Chip and Ti m on
their efficiency of doing this, and you're stuck with ne

stammering through this, so | apol ogi ze ahead of tine.

Q | have full confidence, don't worry.

M5. VULIN. If we could pull up the Power Point,

pl ease.

THE COURT: All right. And | want to nake sure

is the

the volune for Ms. Mulin is approximately the sane as the

volunme for M. Turner. So right now, M. Turner's voice

is softer, which neans sone adjustnents so that you can

see your |aptop and your witten material and still
t he m crophone near your nout h.
THE WTNESS: Al right. How s that?

THE COURT: That's excellent. But always talk to

the mc, not ne. R ght? There we go. Thank you.

Al right. W have the presentation up. And

Ms. Wulin, you may proceed.
M5. VULIN.  Thank you, Your Honor.
BY MS. VULIN:

Q So, M. Turner, | know you have testified

previously, but | just want to kind of reorient everyone

wi th you and your business.

So we could go to the next slide, please.

Can you rem nd us, what's your position with
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Turner Dairy?

A. |"'mthe president of Turner Dairy Farns and third
generation of ny famly involved in owning and running the
busi ness. And proud to say that we have a fourth
generation actively involved in learning to run it and
manage it.

Q And | know you previously testified, but can you
rem nd us about the | ocation and products nade by
Turner's -- by Turner Dairies?

A And, yeah, actually, | was -- | should have said
nore to your first question.

Qur famly also owns a smaller plant in the city
of Pittsburgh called Pittsburgh Special-T Dairy, LLC, and
|"'ma nmenber of that corporation. And we're -- our Turner
Dairy Farnms is a one-third owner of a Cass Il plant in
Nor t hwest ern Pennsylvania called Titusville Dairy Products
Conpany, and |I'mthe president of that conpany.

And to your next question. Two plants are in
Al | egheny County, one in suburban Pittsburgh, one in the
city of Pittsburgh; and then Titusville Dairy Products is
up in, | think it's Ctawford County. It's right on the
l'ine of Crawford and Venango Counties in Northwestern
Pennsyl vani a.

Q And can you tell us --

THE COURT: \What is the spelling of that second
county?

THE W TNESS: Venango, V-E-N-A-N-G O

THE COURT: Thank you.
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BY M5, VULIN:

Q And can you tell us about sone of the products
t hat Turner manufactures?

A kay. In our -- in our tw fluid mlk plants, we
make HTST m |k, flavored m |k, sone val ue-added products
like butterm Ik, but all fluid products, plus sone drinks
and j ui ces.

In the Titusville plant we nake ice cream m X,
cottage cheese, and sour cream

And we al so nmake sonme Class |l creans and ice
creamm xes in our plant in Penn H lIs.

Q And the last tinme you were here you tal ked about
sone brownie batter m |k, and ny next question was
supposed to be, do you have sone of those products to
share today? But we heard there was an unfortunate run on
t he grocery store.

A. Yeah. Thanks for pointing that out. | actually
had our plant make an ex- -- it was supposed to be
di sconti nued the very begi nning of January, and | had t hem
make a | ast batch |ast week so |I'd have a fresh cut. Qur
pl ant manager asked if he wanted ne to set it aside, and |
told him no, | amcertainly capable of getting up to the
cooler and getting it. Wich | put off a couple of days,
and by the time | got up there it was sold out.

So | did stop at a store to keep ny prom se to you
and Ms. Keefe, but that's -- that was the best | could do.

Q Vll, | can selfishly say | know why it sold out

because it was quite delicious.

TALTY COURT REPORTERS, INC. 10957
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

And is Turner a snmall business as defined by the
Smal | Busi ness Adm ni stration?
A Yes, all the businesses are snall businesses.
Q And so if we could go to the next slide, please.
And so this slide here, "Market Forces Mist

Prevail." \What do you nean by that?
A. The -- ny -- innmy view, and |I'mnot an econoni st,
but the mlk price is set by economcs. | saw

Dr. Stephenson's slide with the supply and demand curve.
What ever we do here, the mlk price is going to be set by
the supply and demand, and in ny view, nostly in the
United States, it's by -- it's really affected by mlk
suppl y.

You know, the real thing is, you know, there's
28,000 dairy farnmers. O course, nost of themdon't nmake
enough mlk to really nove the needle, but, you know, they
nmake decision -- they nmade decisions a year ago, two years
ago on how nany cows they are going to mlk. They can
have sone effect on that decision in a short-term but not
much. And then they al so have deci ded how t hey are goi ng
to feed those cows, which is going to affect how nuch mlk
they get. And that's a nore short-term decision, but
there's still really not a |lot they can do about it right
now to affect how nmuch m |k they make.

Q And you tal ked about it's really the farm supply

that's setting the price.

How is that different fromwhat we're tal king
about here, the FMMO Class | price?
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A. Wll, when we set the -- so the -- when | tal ked
about the mlk price in general, that's the sonme kind of
wei ght ed average of what the United St- -- you know, what
our national dairy herd is making.

The Class | differentials, because the Class |1,
11, and IV are essentially national prices, the Cass |
differential really affects who gets what. How nuch
Class | is in your Federal Order, what's the blend, how
much is that dragged down by the manufacturing classes in
a given nonth, are those manufacturing classes allowed to
depool and not share, all that factors into it. So
there's 28,000 different mlk prices out there based on
t he economi cs and the regul ated price.

Q And so just froma big picture perspective, why do
you support MG s positions at this hearing?

A Yeah. | mght even back up a little bit from why
| support it, why | got involved in MG if | could junp

in --

Q Yeah.

A. -- maybe |' mjunping ahead, but --

Q Yes.

A Passing this business along to our famly, you
know, ny goal is to -- is to have a viable business. |
have been doing a ot of -- seeing this thing, this
hearing com ng for the |last several years, | have been

doing a |l ot of reading and researching. W rejoined | DFA,
got involved in their economc policy discussions.

attended Farm Bureau's -- Farm Bureau's neeting in Kansas
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Cty a year or so ago, talked a lot to our farners and in

our state industry to try to see what -- because this --
it seens to nme like this is not -- not worKking.
And as -- as these discussions, these econonic

policy discussions, and under, you know, M ke Brown's
| eadership, there were certain voices that wouldn't --
weren't satisfied with just letting this go, of just --
you know, this -- you know, nost of ny coll eagues, when
talk to them about stuff like this, their answer isn't
that they don't agree, their answer is, you are never
going to change it.
Well, there's certain people that woul dn't accept
that for an answer, and when | found out that -- that
t hose people formed an organi zation to advocate within
| DFA, and then, you know, by thenselves at this hearing, |
was eager to join when | had an opportunity.
Q Thank you.
And so then after you joined MG why were you in
support of the proposal s devel oped by the group?
A. Class | sales are really inportant to us.
That's -- that's what our business is, that's what the
future of our business is, and we want to -- we need -- |
think we need a platformthat supports that and supports
the small dairy farnmers that ship mlk to us.
Q And you have up here sone -- a list of, you know,
sone reasons why you support M G
Can you wal k us through what you think the big

pi cture nmarket considerations are that USDA should keep in
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m nd as they are setting FMMO pricing?

A. Well, | think as we raise, you know, this --
think that a lot of this discussion about C ass |
differentials is because of a perception that raising
Make -- the necessary increases in Make Al |l owances
decrease the regulated price. M viewis, they don't
affect the mlk price, at least in a mddle to |ong run.
But so a lot of this is in reaction to that. And really,
if we raise Class | prices, what we end up doing is that,
you know, that just pushes down comodity prices, | think,
particul arly powders.

Q | s that because raising the Class | price wll
generate the production of nore mlk that the market has
to clear through I'll and IV?

A. | would argue it's the sane anmount of mlk at the
sane wei ghted average price, but because we have raised
Class I, we are going to push down, you know, C ass II
and |V products.

Q Thank you.

And | know that Turner works primarily or

exclusively with independent farns?

A. Ri ght .

Q How, in your experience, are small farns being
served by the FMMO systenf

A. Qur small farnms are not just the 30 Pennsyl vani a

farns that ship mlk to Turner's, but the small farns in
Pennsyl vania are really, really struggling, and in ny

view, not able to take the commodity -- the base commodity
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prices as, you know, Class IV -- at this point dass I
is just so |low that when we add a nover to it, that it
isn't covering their costs.

Q Thank you.
And if you could go to the next slide, please.
There's that brownie batter mlKk.
My personal apol ogies to everyone.

Yes.

o > O >

It's quite good.
So | know in your testinony you talked a little
bit about the burdens of FMMOs on Turner.

2024

What are just sone of those either admnistrative

or nonetary burdens that Turner experiences fromthe
FMVOs ?

A. Yeah, | nmean, the reporting is -- is huge. Just

the idea that for a business our size, with 220 enpl oyees

at Turner's, to -- to have to close the business every

nmont h, you know, the first couple business days, get sales

| ocked down, inventory | ocked down, account for every

pound of mlk, every pound of butterfat, every pound of

conponents, and get a report filed by the 7th is quite --

it's a big undertaking. It's |like doing your tax return

every nont h.

Q And are there benefits that Turner gets fromthe

FMMO syst enf?
A. Yes. Yes, certainly. And those, | think --

think really as I was thinking about this, the big thing

is the integrity of the system There is just not
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guestions that when anybody in our industry reads a report
fromAMS, that it's -- that it's accurate, it's -- you
know, it's put together right. You know, the tests, al
that we go through with tests, there's not question from
our farnmers if the butterfat or protein tests are
accurate, that the pricing is done right, their check
every nonth is audited, you know, and then it's reported.

And so there is -- there is a great deal of
confidence, | think, fromall nenbers of the industry when
they ook at the -- at the products and the system And
we heard yesterday fromM. MIller about the twice nonthly
checks, you know, that there's -- there's things that they
can bank on.

Q And | know we're here to discuss the $1.60 base
Class | differential. Let's start with the Grade A piece
of that.

| understand that Turner supports Proposal 20,
which would elimnate the $0.40 allocated to the base
differential for maintaining Gade A status.

So ny question is, what is Turner's experience
with available G ade B mlk in Pennsyl vani a?

A In -- in our part of the state, at least, it's
real ly di sappeared. Wen | canme into the industry, there
was Grade B mlk. | can renmenber driving along country
roads and you'd see a platformout by the road with mlk
cans on it. But that -- the plants and the farns have
| argely either gone out of business or had to switch to

Grade A And | don't even know where you could buy a | oad
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of Grade B m |k anynore.

Q So if you wanted, just hypothetically, wanted to
buy a load of G ade B mlk, you wouldn't know who to call
tofind it?

A. No. It's not there.

Q And then let's tal k next about the bal ancing costs

whi ch make up $0.60 of the $1.60 base d ass |
differential .
Now, we touched on this briefly, but rem nd ne,

100% of Turner's mlk conmes from i ndependent suppliers,
correct?

A Yes.

Q And you said there were about 30 suppliers?

A. Yeah. About 30 in Pennsylvania and two in Chio.

Q And for Turner's 32 independent suppliers, does
Turner accept all mlk that they produce?

A. Yeah, we -- we -- our arrangenent with themis

that we buy all the mlk that they produce.

Q Do they sell -- to your know edge, do they sell
any of their mlk to any other processors?

A No, they don't. | know they don't.

Q So it's an exclusive arrangenent between Turner

and those farns?

A. Ri ght .

Q And does Turner nmake any efforts to balance its
mlk supply, | think, in -- | guess we'll start with the
fact that you accept all mlk fromthese farns.

Do you consider that a bal ancing function?
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A. Yeah. Sure. And it's -- you know, we have cl ose
relationships with these farnms. Many -- nmany -- nost are
mul ti-generational. | have worked with two, three,

four generations of the famly nenbers that have run --
that are running these farns. | have been on al nost al
the farns. The -- | have -- we have farns that whose

fam |y has been shipping mlk to us |longer than | have

been alive, and I'mnot as young as | used to be.

And so we -- we -- this close relationship, our
field man knows who's -- you know, who's got expansion
projects in mnd, who's got expansion projects in -- in

construction, who wants to add cows. They al so know who
is likely not going to, you know, stay in the business for
very long. So we have a pretty good idea where that mlk
supply is going, and if we need to -- you know, if we need
to or can add a producer.

Q And we heard earlier sone questions about this
doubl e paynment for balancing, so | want to tease that out
alittle bit.

A Yeah.

Q What is the order that Turner's plant is regul ated
under ?

A The M deast, Federal Order 33.

Q And do you know what Class | utilization is

approximately in that order?

A | used to. Any -- it depends. If -- | think if
everybody's in the pool, it's in the low 30s. |'mkind of
| ooki ng at Dave Hood behind you. | think it's in the | ow
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30s if everybody is in the pool. Wen they are not in the
pool now, it clinbs up towards 40.

Q So the $0.60 that Turner pays into the pool for
bal ancing is diluted anongst all of the suppliers who
participate in the pool, correct?

A. Ri ght .

Q So Turner's own suppliers are not receiving from
t he pool that $0.60 that Turner pays in, correct?

A. Right. Two-thirds of it, or even 70%of it, is
going to the MA to get redistributed.

Q So even if, hypothetically, Turner suppliers did
have $0.60 worth of hundredwei ght for their own bal anci ng
costs, they would not be getting that paynent conpletely
covered by the pool, correct?

A No.

Q And so if they had to seek those costs el sewhere
in order to have them covered, that woul d be the paynent
or the double paynent that Turner would be giving to them
correct?

A Well, yeah, but we are -- yeah. So we and our
producers are left holding the bag to do that bal anci ng.

Q And | understand that also hauling rates are
sonet hing that Turner contributes in the balancing efforts
between it and its suppliers?

A Not exactly. The -- so the one of the ways that
t he producers pay for balancing is through their hauling
rates, because a lot of our mlk is diverted to a

manuf acturing or a bottling -- another bottling plant.
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And so to sone extent, the hauler takes that into account
when he sets their per hundredwei ght hauling charges. W
al so subsi dize certain of those trips. |If it's kind of
outsi de the range of what a normal delivery would be to
our plant, then we will pay so many dollars per trip to
the haul er for making that diversion. So that's -- that's
part of it that we fund.

Q And we have heard that over-order prem uns can be
difficult for cooperatives to obtain.

Does Turner pay any over-order premuns to its

suppliers?

A. Yes. To the -- not to cooperatives, to our
farmers.

Q Yes. Yes.

A Ckay.

Q The testinony cane from cooperatives, but the
guestion to you is, does Turner pay to its own suppliers
any over-order prem um or paynent above the C ass |
m ni nunf?

A. Yes, we pay prem uns above the Federal O der
m ni nuns, and those prem uns take kind of three forns.
The first, and we tal ked about it last time | was here a
little bit, there's an over-order prem um mandated by the
Pennsylvania M|k Marketing Board. W also pay quality
prem uns, and then we also pay a generic prem um --
mar ket - based premi um on top of that.

Q And are those -- and of course the Pennsylvania

state premiumisn't negotiated between Turner and its
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suppliers, correct?

A It is not.

Q But the other prem uns, are those the results of
negoti ati ons and communi cati ons between Turner and its
suppl i ers?

A Yeah. The quality premumis a |ongstanding --

2024

you know, we change it, but it's been in place for 30-sone

years to get the caliber of farmand the quality of mlk

that we want for ourselves, but we also need it for one of

the cheese plants we divert to.

Q And then the last piece is the $0.60 for the
incentive to service the Cass | market.

And in your experience, why do farnms choose to
supply Turner Dairy as opposed to another operation?

A It's really our relationship. W have -- |ike,
have been a good partner, a good place for themto sel
their mlk for along tine. W're, a lot of tines,
friends. They -- you know, there's a lot of trust that
they are going to get that check twice a nonth. W
advocate for each other, you know, in state and ot her
I ssues.

And | think the other thing, too, is that when

shipping to a fam |y-owned conpany and to sonebody whose

we

brand is out there, they are really proud. W're actually

proud of each other's success. And we want -- you know,
it's -- we're looking for nutual success. And, you know,
when -- a |ot of farnms, you would be surprised when you go

talk to farnms, you say, "Were do you ship your m|l k?"
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And a ot of tinmes the farm-- you know, you can see kind
of a glazed-over look in their eye, and they really don't
know.

And that -- our farmers don't have that. They
know where their mlk's going, and they know who our
custoners are, and they are really proud of that. And
that's -- so that's why they ship to us.

And, of course, there's econom cs underlies all
that, but it -- you know, we're a good narket.

Q And do the FMMOs serve any function in

I ncentivizing these suppliers to service Turner Dairies?

A. No. Actually, it's -- it's counterproductive, |
t hi nk.

Q How so?

A Vel l, when every farnmer in a nultistate region
gets the sane price, the nessage is, why -- why are you

going to try harder? Wy do you want to ship to a pl ace
where you -- you know, they want a certain caliber of
cl eanliness of farm you know, on their rating scores, or
you want better bacterial standards, you know. If | can
just go along and get along, why do I want to put up with
the hassles to shipping to Turner's for the sanme price?
So to me, it -- because it's blended, there's not --
there's not an incentive.

Q And is the mlk supply in Pennsylvania sufficient
to neet Turner's needs?

A. Absol utely.

Q And in your experience, if there was tightening or
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a change in the mlk supply you needed, is it -- about how
| ong does it take to grow fluid production? 1Is that a
mul ti-year process? How -- how long would that take?

A W're -- we're blessed that we're -- we have been
able to grow our fluid mlk sales nost years. But | would
tell you our farnmers can usually grow faster than we grow
So, you know, our real problemis -- you know, is nore
i ke slowing themdown. And, you know, generally that's
the exit -- the farns exiting the market and our deci sion
is whether we want to replace farns that exit, because,
you know, that brings down the average growh rate. But
typically, you know, we have very seldom had to shut off
farms. But we typically won't add farns, because, you
know, we're afraid that they will grow faster than -- that
we can't keep up with their grow h.

Q And if you did have a short-termshortage in the
mlk that you needed to run your plant or serve your
cust oners, how woul d you address that?

A. Yeah. If -- if -- yeah, |I'd say nost of those
aren't really short-term So we would | ook to add a good
farmor a couple good farns, and that could be done
relatively quickly. In the interim we could buy mlk on
the spot nmarket froma -- you know, froma |ocal plant or
froma cooperati ve.

Q And yesterday Ms. Keefe testified that one of the
M G nenbers had told her, "I'mnot |ooking for $1.60 price
reduction, I'mlooking for a way to be able to direct that

to nmy suppliers.”
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Does that sound famliar to you?

A |"mnot sure if that was -- |'mnot sure that was
me, but I -- you know, that is how!l feel. |1'mnot here
to lower our farms prices. | actually would like to see
a nore sustai nable systemfor these -- for these farns.

So, you know, I'mnot here to take noney out of

farmers' pockets. And I'mdefinitely not here to take
noney out of the farmers' pockets that ship mlk to us,
but rather to fix a programthat's not, in ny view,

wor king for small farns.

Q And if we could go to the next slide, please, |
woul d i ke to tal k about Proposal 19.

So this chart is simlar to one, if not identical
to one, you have shared before. Can you just wal k us
t hrough what the chart on the slide represents.

A Yeah. This is a chart that -- and, Your Honor, |
appreci ate your organi zation, because when | was trying to
remenber when | presented this last, | actually couldn't
exactly narrow down the exact date | was here. But this
was on a slide in week three or four of the hearing that |
presented, and | just put it up here for a rem nder of the
decline in fluid mlk sal es.

So this is a slide that was part of a presentation
fromMIKPEP. Prinme Consulting did the work; M| kPEP made
this presentation to their -- to the processors in early
2022, so alnost two years ago, based on 2021 dat a.

And this black line at the top shows the -- the

experienced decline in fluid mlk sales and then the
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expected decline in fluid mlk sales, show ng that the
trajectory, the -- that if nothing changed, we're | ooking
at 2038 before this thing would turn around with
processors not doing anything about it. And the soonest
it could -- that they thought it could turn around, if we
took their advice, was 2028 -- or 2029, forgive ne.

Q And so if USDA were to adopt Proposal 19, it's
your understanding that would raise the Class | price,
correct?

A Correct.

Q And so what do you think the inpact would be on
Class | if inthe mdst of this decline that's projected
to |l ast another 15 years, what do you think would happen
to that if the Class | price were to go up?

A We woul d steepen the decline, so we would actually
make Class | or fluid mlk decline nore than expected.

Q And | know that there's been quite a bit of
testinmony on elasticity, and I won't -- | know you don't
have a study or anything like that, but you do have a | ot
of real world experience with prices and sal es.

So can you tell us fromthat, what's your take on
what would the inpact to Class | sales be if the O ass |
price goes up?

A. Yeah. [|'d like to nake two kind of big points on
this. The first -- the first being that that decline, the
fact that the curve would go down based on an increase of
sales is not controversial based on elasticity. Every

econom st that testified gave an elasticity nunber with a
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mnus signin front of it. So it -- the controversy is
whether it's technically elastic or not. But everyone --
everyone's nunbers say that increasing the mlk price is

going to decrease sales, so that's not controversi al

| would tend to agree with -- based on our
experiences at Turner's, | saw sone slides on it yesterday
that -- from HP Hood, that showed what our experience was

the |l ast couple years, that raising the increased prices
definitely caused our custoners -- so this is the second
point, just to be clear -- that the increased prices the
| ast year and a half or two years actually caused our
sales to go down vol une-w se, and that people definitely
traded down fromgallons to half gallons.

Q And does Turner sell only branded products?

A. Yeah. [It's -- and so that was the other chall enge
t hat was brought out in -- in those slides, is w're --
100% of our products are branded, and it has been a real
chall enge to grow sales in an environnent where
everybody's trying to nake their grocery budgets, you
know, ends neet.

Q Thank you.

| f you could go to the next slide, please.

A. M ght | add one other --

Q Yes.

A -- one other thing. And this is directed at a
guestion that Ms. Taylor asked of the Hood w tness, was
that we did see that those sal es declines noderated in the

last -- in the second half of last year. So we did see,
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as -- as prices cane back to -- to the nean, that we did
see the chall enge becone less for us to -- for selling
branded m | k and for keeping our volune in |ine.

Q So just to make sure I'mclear. You are saying
both -- both sides of that coin are true: As prices go
up, volune wll go down, but then as you saw recently, as

the prices went back down, the volune can recover?

A. The volune did recover. | won't tell you that it
got to a plus, but it did -- it -- it did -- the gap
nar r owed.

Q Thank you.

And if we could go to the next slide, please.

Rem nd us the location of -- | see we see it here,
but why don't you tell us about the | ocation of Turner's
pl ant, pl ease.

A Yes. So, again, we're in Al egheny County, which
is the county the city of Pittsburgh is in. R ght now, we
have a Cass | differential of $2.10. R ght now our
conpetitors, two conpetitors on here, have C ass |
differentials of $2 or $2.10.

When Proposal 19, when the nodel m ninumfor both
of those for -- you can see the nodel m ni mum i ncreased
$1.90 for our plant, increased $2 for one conpetitor,
$1.90 for another conpetitor.

Q Can | stop you there?

A Yeah.

Q So just | ooking at the nodel mninmumincrease --

A Yeah.
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Q -- it -- it about doubles for Turner: is that
right?

A Yeah.

Q What -- what is that -- what is the inpact of that
ki nd of cost increase on your Class | differential, just
| ooki ng at the nodel nunber?

A. Yeah, doubling, it's alnost the highest in the
country. And it's -- yeah, it's huge. And I don't -- it
doesn't really make any sense to ne.

Q By the "highest,"” you nean the highest |evel or
degree of increase?

A. Yeah. Like, |I don't know that anybody el se has
really doubled. At least, you can -- this is nore clear
on the next -- on the next slide.

Q And given your testinony that you're able to
acquire sufficient anounts of mlk in Pennsylvania, do you
bel i eve any cost increase is necessary to ensure that
ongoi ng supply of mlk?

A No. We could -- we don't need a cost increase to
procure ml K.

Q Thank you.

So then if you want to nove now then to the --
actually, go back. Sorry.

A Let's see.

Q There we go. So | stopped you at the node
m ni mum

A Yeah.

Q | f you want to continue now with the NVPF
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Proposal 19 col ums, please.

A. Right. So as | understood sonme of the prior
testinmony, there was a commttee for the M deast O der
t hat got together and | ooked at the nodel and nmade
adj ustnents. And when they nmade adjustnents, they noved
our -- our Class | differential up $0.20, but noved the
counties where two of their nenbers' plants were | ocated
down.

And you can see the -- the main conpetitor on this
chart would be the DFA plant in the city of Sharpsville,
that they -- it's actually a $0.30 swing. W went from --
you know, the nodel showed that we should have a $0. 10
cost advantage, and they switched it to us having a $0. 20
cost di sadvantage, so the swing is actually $0. 30.

Q And when considering how these prices inpact the
conpetitive relationship, is $0.30 a big deal?

A. It is, yeah. That's over $0.025 a gallon, and
it's absolutely a big deal.

Q And you said that this DFA Sharpsville plant, it's
a direct conpetitor of yours?

A It is. One of the witnesses that represented
these -- this -- | don't knowif it's a commttee or a
working -- this M deast working group for National MKk,
indicated that he didn't know if the dairy -- the plant in
the city of Sharpsville actually cane and conpeted in
Pittsburgh or not. But | can tell you absolutely that
they do. And in fact, they have the nunber one -- they

are the nunber one -- have the nunber one nmarket share in
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our city.

Q And we heard earlier testinony that NMPF didn't
invite any proprietary processors to these working group
comm ttees.

But are you aware if they -- or did you hear any
testimony that they invited any independent dairy farners
to consider these differentials?

A No, I did not. And | think it's especially
inmportant in our part of the country. | don't know ot her
areas of the country where there are a | ot of independent
producers, but I know that Pennsyl vani a has significant
anounts of independent or non-nenber farners. And to the
extent that, you know, they are significant in the
mar ket pl ace, their opinion or their thoughts were not
heard when these adjustnents were nade.

Q And given that Turner's mlk supply is 100% from

i ndependent farmers, that was a concern to you?

A. Yeah, it's a concern to ne. And actually,
every -- other than the cooperative-owned plants, every
ot her participant in our market -- or conpetitor in our

mar ket has i ndependent m Ik supplies, so it is especially
concerning to the whole -- to the whol e region.

Q Thank you.

If we could go to the next slide, please.

A Sur e.

Q So just to orient us, the small full United States
map on the left is Map 9 from Ms. Keefe's testinony found
in Exhibit 441, correct?
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A. | believe you.

Q And here we have got an excerpt of kind of your
area of the country, correct?

A Correct.

Q And just so no one's confused, we -- we figured
out that the nunber 4, which represents the Special-T
plant in Turner, is tucked right there behind the nunber 5
where your nouse iS?

A. Right. So the -- so the plants are only
11 mles -- no, our plant is nunber 3, right? And then we
have anot her conpetitor, Schneider Dairy, that's nunber 5,
that we're -- we're 11 mles apart. Those two plants are
|l ess than two m | es apart.

Q And the nunber 4 plant, the Special-Tis --

A Tucked in there.

Q -- tucked behind 5?

A Correct.

Q Ckay. So now that we're oriented, what
observations -- oh, sorry, can you point us, where is

Al | egheny County?

A So, yeah, Allegheny County is -- is the one I'm
circling with the nmouse. | don't know if that helps in
the -- very nuch for the hearing record, but --

Q Were the 5 and the 3 are | ocated?

A Yeah. Correct.

Q Go ahead.

A This straight |ine here, this is the |ine between

Pennsyl vania and either Chio to the north, and then this,
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this wwggly line here, is actually the Ghio River. So
t hese counties in here are actually West Virginia.

And to ny point on the |last slide, you can see
that the shades of -- of red and orange, all -- that's the
dark red indicating |larger increases. You can see that
the only orange county is a cooperative-owned plant, and
the only light red county is a cooperative-owned pl ant.

O herwise, all these -- all of these plants that are not
in that category, you know, in other words, famly-owned,
all had increases, larger increases in the cooperative
plants in these -- in their -- in -- as in their proposal.
Q And given the robust supply of mlk in
Pennsyl vani a, do you believe that these significant
i ncreases are warranted across the area or geographic area
as a whol e?
A No, | don't.
Q Thank you.

THE COURT: Ms. Wulin, | would like to capture a
little bit of what he showed us with the cursor.

The little part of West Virginia that is shown is
just to the right of the balloon with nunber 1 in it; is
that correct?

THE WTNESS: That's correct. That woul d be what
they call the Northern Panhandl e of West Virginia.

THE COURT: And the straight Iine that would be
the right side of that West Virginia boundary is the
boundary between what two states?

THE WTNESS: Well, it's three states. So on the
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east of that line is Pennsylvania, and on the west of that
line is Chio north of the Chio River, and West Virginia
south of the Chio R ver.

THE COURT: Ah. Good. Thank you.

Ms. Vulin, you may proceed.

M5. VULIN.  Thank you, Your Honor.

BY MS. VULIN:
Q If we could go to the next slide, please.
So first I'lIl ask you, who took those phot ographs?
A. | took one, and our sal es manager took the other
t hr ee.
Q Where were they taken?
A. At grocery stores in the -- in Wstern

Pennsyl vania. Mst of themare within just a couple of
mles of our plant.

Q And can you indicate to us which of the products
that we're | ooking at are Turner's products?

A. Ckay. So the -- and | apol ogi ze, | know you all
can't see this, but the |l abels with the cow and the
"Turner" | ogo, those are ours. And in -- in these three
pictures, the rest are store brand. So that would be a
G ant Eagle brand mlk. And you can see |like, you know,
for exanple, in -- in this |[ower picture, you know, we're
a third of the case, or in this picture here, about, you
know, maybe a third of that case also. This --

Q And you are indicating the three pictures on the
left?

A. The three pictures on the left are our product
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next to store brand product that's made by this DFA plant.

Q And we can see that distinct Turner's red label in
many of those. So for the record, that's what he's
indicating wth his nouse.

A Correct.

Q And t hen how about the photo on the right?

A. Yeah, this is alittle bit nore rural. This is a
| ocal | y-owned grocery store chain, and you can see our
product next to a Dean's brand product in both doors. And
that's just in case anybody had any doubt that that plant
conpetes in Pittsburgh

This scenario plays out in a hundred supernarkets,
not -- not against Turner's, but, you know, there's
probably -- we probably split 30 cases and ot her
conpetitors would be splitting cases with this DFA pl ant
as wel .

Q And when you say "other conpetitors,” you referred
to store branded products.
Is it your understanding those are nmanufactured by
t he DFA Sharpsville plant?
A Yes.
Q And then you indicated in another photo the
products with the Deans | abel.
| s that al so a DFA-owned pl ant?
A It is.
Q Thank you.
So if we could go to the next slide, please.

A Yes.
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Q How woul d Proposal 19 inpact Turner Dairy?

A. Yeah, so it would be devastating. It would be
very difficult. And it's -- and we're in a little bit of
a unique situation. | tried to bring this up, paint this

picture last time | was here also. And, actually, to --
so ny first point here, is that the large C ass |

i ncrease, so doubling the differential not only hurts our
mlk sales, but it disadvantages us when -- with handlers
we conpete to to our east that aren't regul ated.

So I"'mgoing to flip back a couple of slides
actually. | knowthis is off script. But you can see
these -- these plants here, 7 and 8. There's also a --
you know, a plant up in this region.

So those plants, if it -- if the differenti al
doubl ed from $2.10 to $2.40, or their -- you know, their
differential went up correspondingly, they are going to
pay all that noney directly to their farnms. For us,
two-thirds of that increase is going to go to the Market
Administrator to be distributed to farns, you know, right
now delivering to cheese plants, and that's going to put
us at a conpetitive disadvantage in the country where we
conpete -- where our dairy farners are. So we're trying
to conpete for farnms in these areas, in these counties
right here. And -- and processors to our east, because
they don't have to pay into the pool, are going to have an
advantage when it conmes to recruiting or to -- you know,
to working with the best farns.

Q And you are on slide 7 right now, just for the
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record.
A. |"mon slide 7, and I'"'mtrying to figure out how
to get to --

THE COURT: Now, stay on page 7, if you would. |
want you to capture in words what you showed us with your
cursor, and | want you to focus on the bubbles that are
nunbered 7 and 8, and tell nme why a plant in the |ocation
where 7 and 8 are is not paying into a pool.

THE WTNESS: So this line -- and this line isn't
exactly in the right place, but these --

M5. VULIN. The blue |line down the m ddle?

THE WTNESS: The blue line is representing the
end of the Federal Orders. It actually cuts through
Arnmstrong and Westnorel and Counties, not on the county
lines as is indicated here. However --

THE COURT: So, again, we're capturing this in
words for people who couldn't see what you just did, and
the blue line you are talking about is to the left of
t hese bubbles 7 and 8?

THE WTNESS: Yeah. So I'mgoing to stop touching
t he nouse so that | do this -- do this better.

THE COURT: | |oved you show ng us with the nouse,
it's just that it's going to be |lost --

THE WTNESS: It's not going to show up, right?

THE COURT: -- for the record. So we do both.

THE WTNESS: So Federal Order 33 has an eastern
boundary. And for those of you who have been there,

there's not a wall, okay? And there's no intention of
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building a wall. So we have farns on the other side of
this line, and we -- that's where a |lot of our mlk cones
from And we actually make deliveries on the other side
of that line, and these processors are --

M5. VULIN. By "these processors,” you nean 7 and
8?

THE WTNESS: -- 7 and 8. Letting go of the
nouse.

Processors 7 and 8 are al so working and want to
work with the best farns in the sane areas, and they don't
have a pool to pay into. The Commobnweal t h of
Pennsyl vania, our mlk marketing board, would require them
to pay this differential to their farnmers, but that's
going to be a nuch higher pay rate than we woul d have,
because two-thirds of our differential is going to the
pool .

THE COURT: So when you were saying that the |ine
isn't exactly in the right place, could you say in words
if you were tal king about the blue line to the |left of
bubble 7 and 8?

THE WTNESS: Mght | politely request that we
don't get into that? Because it's -- it would be very
difficult, and there's really no -- no end result to it.

THE COURT: Al right.

THE WTNESS: It's just really not on the county
line, so let's just say that and leave it there.

THE COURT: Al right. Very good.

Ms. Vulin, you were about to lead us to a new
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slide.
M5. VULIN. Thank you.
BY MS. VULIN:
Q If we could return to page 9.

A Ckay. So --

Q Anyt hing further about Proposal 19 you want to
share?

A Yeah. | just got through ny first bullet, and
that was to show the issue we have to our east.

To our west, | already showed you, is we have

2024

conpetitive plants that proposed an advant ageous situation

for thenselves. And then we already covered the fact that

non- menber mlk wasn't considered.

The other thing | heard in the testinony by the
National MIk M deast witness was this stair-stepping
strategy, which sounded essentially |like these -- what |

heard is that these differentials are based on the fact

that they need to nove mlk fromM chigan down into -- and

"' mnot going to say Southeast order, I'mgoing to say the

Sout heastern United States, because | know where that is,
okay? So that when | say -- or | don't know what -- [|'1l]
just say Sout heast United States.

So essentially they are noving mlk a half day's

drive so that the truck can nmake the delivery and get

back, and that's -- that seened to ne what justified these

differentials, because they got to nove m |k al nost the
entire depth of the country in half-day drive increnents.

However, that's not our situation. All of our
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farns are wwthin 70 mles. Many of them | nean, sone as
close as 25 mles to our plant. Wy -- you know, why do |
need to see a cost increase because they are driving mlk
from M chigan to Georgi a?
Q Thank you.
And if we could go to the next slide, please.
| know Turner opposes a nunber of other proposals,
so | just wanted to talk briefly about those. Let's start
wi th Proposal 21.
Wiy does Turner oppose that proposal?
A. Ckay. So this is the -- raising the dass |1

differential .

Q Correct.
A. To me it -- our big problem-- | guess there are
two big problens. One, our Turner's plant is -- it's a

Class | plant, and we don't have the opportunity to depool
the -- our Cass Il usage there.

The real particular problemfor ne as president of
Titusville Dairy is that we have -- we nmeke, as |
nmenti oned before, cottage cheese, sour creans, that are
distributed regionally, and we nake ice creammx that is
actually distributed beyond regionally, so we need to be
conpetitive with ice creammx that's made, you know, in
big parts -- in other parts of the country. And so we
woul d need to | ook at our formulas and nmake -- and we're
using farmm |k now for our solids to the greatest extent
we can, and we would just have to nmake sure that that is

still conpetitive, so we would have to -- to do a cost
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analysis, are we better off with skimmlk powder and
water or nonfat dry mlk and water in -- as opposed to
farmml k.

Q Thank you.

And | know you previously had testified about the
return to the higher-of, but one of the proposals that was
addressed after you had testified went to advanced
pricing.

So do you -- it looks |like you m ght have a

t hought on that.

A. Yeah, this is the -- | nean, there's, by sone
count, like 18 proposals here that are bad for fluid mlKk,
but this is the worst of all of them | have been here

| ong enough to renenber the days before advanced pricing

and trying to work with the state-regulated mlk system

on -- wthout advanced pricing, and it -- | can tell you
for sure it will be a catastrophe to Iive w thout advanced
pri cing.

And those were -- if we look at the volatility in

t hose days, it was nuch less than the volatility we have
now. And, you know, | have seen that volatility in
Cass Il butterfat this year, and it's -- it's not pretty.
And we just couldn't live wi thout advanced pricing.

And the other thing I'll point out on that fact is
processors aren't unique in that. | have been in this
i ndustry 36 years, and | have actually never talked to
anyone, a -- not a farnmer, not a cooperative plant

manager, not a processor, not a cheese plant that is happy
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with the idea -- or that they don't know their costs or
their price until after the nonth's over. There is no one
that -- that is happy that we're doing this after the
fact. | understand it m ght be necessary, but we shoul d
be | ooking at doing nore pricing in advance and not | ess.

Q And | know you have previously testified about
hedgi ng and the hi gher-of --

A. Ri ght.

Q -- but you did have an update on sonme of the
education there, and we wanted to nake sure that was
shar ed.

A. Yes. | would like to say publicly, | was wong in
an answer to Ms. Taylor last time | was up here, and | DFA
is going to do a sem nar next week at Dairy Forumon risk
managenent and hedging. And | thank M ke Brown and the
staff at IDFA for doing that. And I'msure that ny
concerns with -- that knowi ng the way that they do
busi ness, there's no concern that, you know, anything w ||
be going on outside the realmof -- you know, will all be
done carefully and according to all the rules for, you
know, proper trade and all that.

Q But nice to know that --

A. It is going to happen, yeah.

Q Sorry to interrupt you

Nice to know that the industry is responding
quickly to interests that this hearing generated on that
i ssue?

A. Yeah. And ny son and ny nephew will be there, and
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there's only one thing they have to do at Dairy Forum next
week, and that's go to that sem nar.

Q And if we could go to the |last slide, please.

A W can. No, we can't. Shoot. |Is that it?

Q Yeah. Wiy don't you share with us just your fina
t houghts on the direction that the industry and FMM3s, you
know, are headed or shoul d head.

A. Yeah. So we're -- we're at, in ny view-- and
like I said, | have been concerned about this for -- for
quite a while now, and I think we're really at an
inflection point. | think in -- in Federal Orders we have
grown to where exports are now at or exceedi ng the anount
of fluid mlk that's being produced by Anerican dairy
farms. | know that this policy is very hard on snal
farms and on the rural economes, for exanple, in
Pennsyl vani a, that depend on those farns.

And | -- | personally don't think we could justify
it, but we could -- this policy could be justified, the
damage that it's doing in -- on small farnms in rural
econom es, because U.S. consuners are inarguably getting
i nexpensi ve, affordable dairy products which are inportant
parts of their diet.

But as we are exporting nore and nore of this
nonfat dry m |k and whey, | think the policy gets harder
to justify, because now those -- those inexpensive
products aren't benefitting people in the United States
t hat need them

So | think nore and nore, our farmers are taking
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price -- you know, they are taking prices for |ow cost
comodities, they are -- you know, and we're exporting --
we' re just subsidizing exports. Not just subsidizing.
But, you know, the pains that our farns are feeling is
serving the export market and not our donestic market.

So that's -- so | think we really need to consi der
what we are doing and why we are doing it and who the
program serves.

Q Thank you, M. Turner.

M5. VULIN.  So, Your Honor, that concludes ny
direct examnation. | would Iike to nove, pending
cross-exam nati on, adm ssion of Exhibits 466, 467, and
468, and --

THE COURT: Thank you.

And, M. Turner, you are very eloquent, and I
appreci ate your being back here.

THE WTNESS: Thank you

M5. VULIN. And | think we may be due for a break,
but I will defer to the court reporter there.

THE COURT: | would like a ten-m nute break
nyself. So pl ease be back and ready to go by 10: 30.

(Wher eupon, a break was taken.)

THE COURT: Al right. Let's go back on record.

W' re back on record at 10: 31.

Who wil|l begin cross-exam nati on of Chuck Turner?

THE WTNESS: Hearing none?

M5. HANCOCK: That sounded so well.

111/
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CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good norning. |'m Nicole Hancock with Nati onal
M I k.
Good norning, M. Turner.
A Good nor ni ng.
Q Were you one of the founding nmenbers of MIk

| nnovati on G oup?

A | was not.

Q Do you know when it was forned?
A No.

Q When did you join?

A. After -- after Dairy Forum|last year, so that's
when | first discussed it with soneone, sone nenbers from
HP Hood and from Aurora Organic. | talked to them at
Dairy Forum and then there were sone foll ow up
conversations over the next couple of nonths. And | would
say we probably signed in May, but | -- | could be wong.

Q And did you sign on to MIk Innovation Goup in
anticipation of the efforts and work that woul d be put
into this hearing?

A Yes.

Q And specifically to advance the interests for the

Class | market?

A Yes.

Q And you are also a nenber of | DFA?

A Yes.

Q And all of the MG nmenbers are nenbers of | DFA?
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A. | believe so. But I -- I"'msure we are, and |
think the rest are.

Q And there were sone issues at this hearing that
were not going to be supported or pronoted by | DFA that
sone of the Cass | handlers wanted to nmake sure their
interests were protected, and that was the reason for the
M Ik Innovation G oup having a separate carve-off?

A | think the way | said it was, | think that what
we have here is -- is a group of fluid mlk processors
that aren't satisfied with letting this trajectory keep
goi ng down, and many of them have invested quite a bit
of -- a bit of -- alot of noney and tinme and effort into
trying to get a better outcone for fluid mlk in this
heari ng.

Q And is that through Proposal 207

A. That's what's left. So that is through a few
proposal s that were made. 20 was accepted, and | think we
made a -- we al so nade a proposal to try to keep the
advant ages of the nover that we have now, but -- but
of fset sone unantici pated consequences that have hurt
dairy farnmers, and we had a proposal for that. And also
to advocate agai nst proposals that are damaging to fluid
m | k.

Q And it's fair to say that between the nover and
the differentials, that the cost increase would be in the
hundreds of mllions of dollars to the Cass | handl ers?

A. The potential, if everything went against fluid

m |k and nothing for; is that what you are sayi ng?
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Q Yes.
A. | actually -- | don't know. | knowit's a |ot of
noney. | heard nunbers in the billions maybe.

Q And that's part of the reason why it's so
inportant for MIk Innovation Goup to be able to put
together its own efforts related to the dass | market?

A | don't know that it's our own efforts or that --
| think that, honestly, that hopefully this is a start of
nore fluid ml|k processors being nore interested and
advocating for sone of the -- answer sone of the big
gquestions that Dr. Stephenson tal ked about yesterday.
think we're not -- we're just kind of touching on sone of
them at this hearing.

But | think if we want fluid -- this is -- you

2024

know, it's an industry problem not sonething we should be

dunpi ng on USDA to solve. But our industry really needs

to take -- take control of this and -- and get systens,

not just reqgulatory systens, but get systens in place that

let us treat this |ike the wonderful product that it is

and grow it.

Q And | think you -- you testified with your counse

that one of the benefits of the Federal Order systemis
the integrity in mlk pricing that the Federal Oder

systemoffers; is that accurate?

A. So when | said "pricing," you know, | neant
what -- just to be clear, I"'mnot -- | don't want to | eave
it open-ended, which is whatever pricing that -- that --

how you said it. But when the price is set, everyone

TALTY COURT REPORTERS, INC.
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knows it's calculated right, that the surveys were honest
and fair. You know, when sonebody says how much butter

was sold [ ast week at what price, people don't doubt that.

And they -- and it's -- it's calculated correctly, they
are based -- it's fair, everybody sees it, and can --
can -- a farnmer can look at their mlk check conpared to

t he published blend price and know how t hey are doi ng.
Al'l those things are things that would be a tragic loss if
we didn't keep them

Q Ckay. So when you were tal king about the pricing
integrity that the Federal Order systemoffers, you neant
because it offers that visibility and transparency to the
i ndustry so that people can show that -- that when they
conpare their mlk checks, that they are getting paid
fairly?

A | think that's what | said.

Q Ckay. And so if Proposal 20 were adopted and base
differentials were renoved fromthat cal cul ati on, and --
and dairy producers were left to rely on a separate
negotiated price to cover the itens that those
differentials are designed to cover, how does that offer
that sane integrity protection?

A. That's a good question. | think that -- | know
that -- | shouldn't say I know. | would hope that between
our farnmers and us that there is that integrity, and they
woul d know -- you know, we would -- they would know what's
being paid and what's -- you know, | think, not -- not

every producer deals directly with a handl er that they
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know, and so | don't know. So | guess that's a good
guestion. | don't really have an answer for you to nake

you happy, | guess.

Q Do you use Farners Union to bal ance your mlKk?

A Who?

Q Far mers Uni on?

A No.

Q |s that a cooperative?

A. It was. | don't knowif they are still there or
not. | guess they are.

Q And were you using Farners Union to bal ance your
mlk?

A No.

Q Did you ever provide any testinony that you had

used Farners Union to bal ance your m | k?

A No.

Q s -- and you understand that when -- that a
cooperative has to pay the sane price that Turner pays for
its fluid mlk pricing or for its fluid mlKk?

A | do not.

Q You don't believe that they pay into the pool the

sanme price that Turner pays?

A. Ch, pays? | thought you nmeant to the producer.

Q No, into the pool.

A. Yes, | do believe that.

Q And in Titusville, does Turner have a Cass ||
pl ant ?

A. W are a one-third owner of that plant.
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Q And is that an unregul ated plant?

A | don't -- 1 don't know. | think it's -- it's an
unregul ated plant, and | really can't say howthe mlk is
pool ed. One of our partners has been responsible --
anot her one of our owners has been responsible for that
mlk supply for the entire tinme | have been on the board
and of that conpany.

Q And it's fair to say that Turner has the ability

to decide to pool or not pool its Cass Il mlk in that
pl ant ?
A. It is, but we don't put any -- we put very little

mlk into that plant. Another, Marburger FarmDairy is

one of the other owners, and they -- they -- because they
are north of the city -- | don't know if you want ne to
pull it up on the map -- because they are between the city

of Pittsburgh and that plant, their mlk supplies are in
closer proximty, and they do the lion's share of the mlKk
supply for that plant.
Q Ckay.
M5. HANCOCK: That's all | have. Thanks so nuch
for your tine.
THE W TNESS: Sure.
CROSS- EXAM NATI ON
BY DR. CRYAN:
Q Good norning, M. Turner
A H, Dr. Cryan.
Q "' m Roger Cryan wth the Anmerican Farm Bureau

Federation. Thanks for being here.
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You in your -- in your witten testinony you say
that you believe that raising the Class Il differential
will increase the use of nonfat dry m| k and decrease the

anount of producer m |k sourced from Northwestern
Pennsyl vani a.
The Cass Il price is already $0.70 higher than
the Class |V price, so what stops -- what stops that
swi tch from happeni ng right now?
A. Honestly, we haven't re-evaluated -- | nean, we
have been using farmmlk to nmake ice cream m x and

cottage cheese and sour creamfor a long tinme and honestly

haven't re-evaluated -- we don't re-evaluate formulas
regul arly.

Q Ckay.

A So | assune it makes sense to use farmmlk, but I
haven't -- | actually personally haven't checked that.

Q Are there costs to dry and reuse --

THE COURT: Speak up, Dr. Cryan.

BY DR. CRYAN

Q Are there costs to dry dass IV mlk?

A Sur e.

Q Are there quality concerns that you have that you

stick to fresh ml|k because you believe it's a better

pr oduct ?

A Yeah.

Q Ckay. You -- when -- I'msorry if | mssed this,
but when you say you bal ance your -- your m |k supply on

your own, does that nean you take all the mlk from al
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your producers and no nore m |l k?

What was the |ast few words?

And no nore m |k from anybody el se?

Ri ght.

Ckay. And do you -- do you sell surplus?
Yes.

To pool plants?

> O >» O > O »

To pool plants and non-pool plants.
Q Ckay. And you are advocating to cut the d ass
differential by $1.60.

How nuch of that $1.60 do you think will -- will
return to producers' paychecks?
A. | woul d hope to see our farmers get all of -- all
of it.
Q Do you think that will be conmon across the
country?
A | don't know.
Q Ckay.
DR. CRYAN. That's all | have. Thank you very
much.

THE W TNESS: Thanks.

THE COURT: |Is there other cross-exam nation for
M. Turner before | invite the Agricultural Marketing
Servi ce questions?

There is none. | invite the Agricultura
Mar ket i ng Servi ce.
111
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CROSS- EXAM NATI ON
BY M5. TAYLOR:

Q Good nor ni ng.

A Good nor ni ng.

Q Thanks for com ng back to testify.

A Can't stay away.

Q Al right. Just a few questions. Let's see.

For your Class |I plants, do you nmake any C ass |1
at those plants?

A Yes. Yeah. W nmake ice creammx and fluid
creans at the -- at our -- our Turner Dairy plant, and we
make a coffee beverage at the -- and a -- a biscuit m X,
at the former -- the Special-T plant in the city.

Q Ckay. And if | renmenber correctly, all of your
Class | is HTST products?

A It is.

Q Ckay. And then you tal k about how you bal ance by
delivering mlk to a cheese plant when you have too nuch
fromyour three dozen farners?

A. Most -- yeah.

Q Ckay. Is that -- is that ml|k pool ed?
A Yes.
Q And then you -- you pay prem uns to your

suppliers; is that correct?

A Yes.

Q Can you just talk a little bit about that? You
know, how -- nothing confidential -- but just generally

how t hey are structured, how often do you guys negoti ate

2024
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those, the type of itens that are -- are just -- you know,
| guess the better question is, other than bal ancing,
whi ch has been di scussed a ot by the MG nenbers, what
ot her types of costs do you think are incorporated in that
nunber that you agree on?

A The one -- one big thing that really is not, you
know, thought about as a cost of balancing is -- is
fundi ng, you know. So we have to pay farnmers for the mlk
by the 17th, which neans | got to nove the noney on the
16th. Well, you know, if I'"'mselling alot of mlk to a
cheese plant or to, you know, a conpetitor's fluid plant,
| need paid before | have to pay. So there's --
there's -- that's a big risk or -- of, you know, sonething
big that we have to consider in balancing, that sonetines
falls by the waysi de.

As -- as far as premuns, the main structure is --
is the Pennsylvania M|k Marketing over-order pren um
Then we have a quality premumthat's based on nostly
bacteria counts. Somatic cell factors intoit. And it
actually is -- it has to qualify daily at the plant it's
received in to that plant's receiving standards. So for a
coupl e plants, including one of our plants, it has to neet
a standard plate count test of |ess than 20,000 every --
every time the |load' s received.

Q And what happens if a |oad cones in and doesn't
nmeet that standard?
A. The first -- first -- we have a little grace, not

much grace, but if you are between 20,000 and 30, 000,
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first time, you can get a pass and you can still qualify.
If it's over 30, or you have a second tinme, you are
disqualified fromthe quality prem um

Q And is it the -- on the producer to find the place
to send that mlk then, or do you do it?

A No, it's not a rejection, it's a disqualification
fromthe quality program

Q Ckay. They just don't get that prem unf

A. There's also a receiving standard where the mlk
would be -- it's at a higher level, the mlk would be
rejected. And of course, if -- if -- if we have repeated
probl ens, then -- then we have to have a hard tal k.

Q Ckay. And when you do reject a load --

A Yeah.

Q -- let's say for whatever reason, tenperature or
sonet hi ng, how do you -- how do you back -- what do you do
to backfill that, or do you backfill that in sone way?

A. You nean bring in a replacenent?

Q Yeah. O are you just short a | oad?

A. W can fill in. W can usually pull a | oad back
out of one of our plants that we supply. There's usually
atine |ag.

Q Ckay. And so you tal ked about your prem uns as
t he PMMB prenm um

A. Ri ght.

Q And then a quality premumon top of that.

A. Yeah. And then on top of that, there's a -- what

"1l call a narket-based prem um you know, dependi ng on
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time of year, and our mlk -- if we're trying to encourage
or di scourage production, you know, that nunber can be

zero and it could be a quarter.

Q So it could be -- it's seasonal ?

A It's --

Q Coul d be sonehow seasonal ?

A. It's seasonal, but it's also based on, you know,

are we up to our eyeballs in mlk or think we're going to
need mlk next fall. Qur year is such that, you know, |
need -- like at this point I'mnot worried about having
enough mlk until the third week of August. And then

if -- you know, then | need to have enough -- then I'I|
worry about it until the third week of Decenber. And, you
know, this type of year we have plenty, so this is where
we're -- you know, we can nmake adjustnents up or down.

Q Ckay. Are those prem uns negoti ated between you
and those suppliers, or are they just, this is what it is?
A. They are long-term W have regular, used to be

annual, but they are now -- they are sonetines every
coupl e years, neetings with our dairy -- |uncheons with
our dairy farners, and we'll rem nd everybody what it is
or if we make changes. W nmake the changes and, but
listen, you know, so it's not made -- it's not |ike we
throw it out there and say, here's what it is, take it or
| eave it. But there's conversation, and there's -- you

know, there's listening as well as presenting on our part.

Q Ckay. In your statenent, and I'min 25, you talk
about -- and this goes back to your quality prem um-- but
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you tal k about how the mlk, the different scores -- a
97 score.

A Yeah.

Q Can you just describe what you are tal king about
that for the record?

A Yeah. Wuld you mind telling ne what page?

Q Yeah. |'m on page 5.

A Okay. Thank you.

Q Uh- huh. That second paragraph fromthe bottom

A Right. So what this is, is our rating -- our
rating scores, and I'mjust using that as a kind of a
proxy for -- when -- when | tal k about farmquality,
it's -- there's also, |I'lIl say a caliber of farmthat is
sonebody we trust to do things right, you know. So we
don't -- you can't test all this into -- or enforce this
all intoit. So there's, you know, people that you know

that aren't going to be on the news for mstreating their

animal s or, you know, doing -- doing things wong.

And so that -- | kind of use that, so our -- on
our U S. Public Health rating, our |ast score was a -- isS
a 97. That's average for the -- you know, for the 25
farms that were inspected on that -- on that rating. So
that's what | get at. So it's not just about counts. It

i s about, you know, are you doing things right, are you
operating -- you know, are you taking care of your
animal s, that kind of -- that kind of thing.
Q And that can go as a factor into the prem unf
A No.
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Q It doesn't.
A. No. That's just if we want -- do we want to be
partners with you.

THE COURT: | have a question on that. |'m
| ooki ng at page 5, and you have the 97% there, and you
called it your U S. Public Health rating?

THE W TNESS: Yeah

THE COURT: And the docunent says Capital | M.

THE WTNESS: Yes. As you m ght have noti ced,
Your Honor, we don't suffer fromlack of regulation and
acronyns in the mlk business.

So the FDA's -- well, |I'"mnot even sure. U S. --
it's US. Public Health Service is the governnment branch
that does the rating. It is done under a regulatory
systemcalled the Interstate M|k Shipments Program And
so | use those ternms interchangeably for that reason

THE COURT: Thank you.

THE W TNESS:  Sur e.

BY MS. TAYLOR

Q If I can turn to your statenent, Exhibit 467,
which is 25A, and the first subject you are tal ki ng about
IS the proposals to change the m |k conposition standards.

And | have asked this of other wi tnesses, so |I'm
curious, can you give us an idea of what the conponent

averages are that cone in to Turner?

A. | should have known to | ook that up, but | don't
know.
Q Ckay.
TALTY COURT REPORTERS, INC. 1
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A. | know our butterfat's higher, but that's kind of
irrelevant with this rate. But it's running 4.1, 4.2 now,
where it used to be 3.6, you know, 3.7 this tine of year
But | actually don't -- don't pay attention to the solids,
and | shoul d have | ooked.

Q So you are not sure if they are above or bel ow,

woul d you say what the current m |k conposition standard

factors are or the proposed ones? |'mjust --

A. | don't know. Sally is giving nme a signal. |
can't -- | know that they studied it, but I don't know the
results, I'msorry.

Q | don't want --

A. | didn't want to take the risk of interpreting her
signal -- msinterpreting her signal.

Q That's fair

A So she knows.

Q Ckay.

A Dave Hood knows.

Q | want to nove to the talk on the nover, and --
and this is on the page of -- page 5. You tal k about the
ti mes before advanced pricing. And everyone on the USDA

side's scratching their head trying to figure out when

that is.
A Yeah.
Q So can you -- can you illumnate the record of

what exactly you are tal king about that.
A Yeah. Actually, no. | tried to findit, and I

don't want to throw her under the bus, but Sally couldn't
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find it.
| think -- | know that we got advanced pricing
with Federal Order Reformin about 2000, but | think we
had it in Federal Order 36 before that for sone tine. And
the reason | -- | would know that, is in our state system
we had to -- they had to predict, you know, set prices
wi t hout knowi ng, which is one thing to do |ike, personally
with risk managenent tools, it's another thing to try to
get a governnent organi zation to set a reasonable price
wi t hout knowi ng what the underlying costs are. And so it
was a -- it was a real ordeal
O course, prices -- for alot of tine prices

didn't nove nuch, and, you know, then we got sone
volatility, realized we needed advanced pricing. And
since then we have worse volatility.

Q VWll, was this comment perhaps nore specific as to
a state regulatory -- in Pennsylvania?

A. Ch, no, it's -- no.

Q | nean, your general sentinent, |I'mjust trying to
figure out when in the Federal Order system as no one on
nmy side of the aisle can figure out when we didn't have

advanced pricing, so | was trying to --

A. | would say it cane in in the md to |late 1990s.
Q Ckay.
A. And before that we were finding out our costs on

the 5th of the nonth foll ow ng.
Q Ckay.

A. No, it's like we -- sone -- | tal ked about
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Class Il. It's -- you know, it's been a weck this year
with butter -- you know, you set your Class Il prices, and
we found it in October. You know, we knew we had a
probl em during the nonth of October. W didn't know
exactly what the magnitude of the problemwas until the
price was announced. But, you know, those things just --
if that was our whole industry having to deal -- the whole
fluid industry, it would be tragic.
Q Ckay. Last question on bal anci ng.
Does -- do you all buy any mlk if you need on a

spot nmar ket ?

A No.

Q "No" ?

A No. And this started with my uncle really.
H's -- our philosophy is to have nore m |k than we need,
and if it is good mlk, we can sell it.

Q Ckay. And your brownie batter chocolate mlk it

sounds |i ke?

A. Yeah. Well, | nmeant raw m | k. Yeah. But, yeah.
So fortunately it works, right?
Q It does
M5. TAYLOR: | don't have any for questions for

you, M. Turner. So | appreciate your tinme.

| did want to note, and nmaybe ask, what we did
notice on Exhibit 468, which is marked M G 25B, on the
pages in the presentation, it says MG 25A in the header.

THE W TNESS: Sorry.

M5. TAYLOR. Nope. | just wanted to make sure if

TALTY COURT REPORTERS, INC. 11007
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we all go back and refer to sonething, it is the sane. So
maybe we could correct that, so if sonmeone ever prints off
a page out of this presentation that will be online, we'll
all refer to it.

THE W TNESS: How do we sol ve that, Your Honor?

THE COURT: Ms. WMulin will know

M5. VULIN.  Your Honor, since the cover page is
correct for all of our copies, | don't believe we need to
do anything different there. And we will just resubmt a
corrected version to USDA so that -- and we'll print three
copies of that, so the record copies can be accurate and
the online copy can be accurate.

Does that work?

THE COURT: That works. And then the rest of us
can just mark on the hard copy that we have, when we're
tal ki ng about 468, any reference at the top that says
"25A" will just be corrected to what the cover page says,
which is "25B."

Al right. And are there any other questions
before | ask Ms. WMulin if she has any foll ow up questions?

No.

Ms. Wulin do you have any foll ow up questions?

M5. VULIN:. Just a very qui ck one.

REDI RECT EXAM NATI ON
BY M5. VULIN:
Q The browni e batter product that you have descri bed
that's an HTST product, correct?

A. It is, yes.

TALTY COURT REPORTERS, INC. 11008
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Q | just wanted to clarify that.
M5. VULIN. Nothing further, Your Honor.
So we nove adm ssion of Exhibits 866, 867, and
868.
MR H LL: No, 4.
M5. VULIN. Al nost there. 466, 467 and 468.
THE COURT: Soneone should do a study on why we
don't say what we intend to say.
THE WTNESS: | always thought it was because
was married.
THE COURT: All right. |Is there any objection as
to the adm ssion into evidence of Exhibit 466, also
M G Tur ner - 25?
There is none. Exhibit 466 is admtted into
evi dence.
(Thereafter, Exhibit Nunmber 466 was received
i nto evidence.)
THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 467, also
M G Tur ner - 25A?
There is none. Exhibit 467 is admtted into
evi dence.
(Thereafter, Exhibit Nunber 467 was received
i nto evidence.)
THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 468, also
M & Tur ner-25B, |ike boy?
There is none. Exhibit 468 is admtted into
TALTY COURT REPORTERS, INC. 11009

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 18, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

evi dence.

(Thereafter, Exhibit Nunber 468 was received

i nto evidence.)

THE COURT: Thank you so nuch, M. Turner.

THE WTNESS: You're welconme. And | apol ogize for
nmessi ng up that PowerPoint. That was clearly nme and not
our attorneys.

THE COURT: Thank you. | I|ike people who take
responsibility.

M5. VULIN. You did great. Thank you, M. Turner.

THE COURT: Thank you.

Let's go off record for just a mnute. W're at

11: 01.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

We're back on record at 11:03. W have a new
witness in the witness chair. | would like you please to

state and spell your name for us.
THE WTNESS: Jay Luikart, J-AY, L-UI-KART.
THE COURT: Have you previously testified in this
proceedi ng?
THE WTNESS: No, | have not.

THE COURT: |I'd like you to be sworn in at this
time.
/1
/1
/1
/1
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JAY LU KART,
Being first duly sworn, was exam ned and
testified as foll ows:
DI RECT EXAM NATI ON
BY MS. VULIN:
Q Good norning, M. Luikart.
A Hel | o.
Q Before you -- you have three docunents, the first
I's M G Danone Exhibit 20 Corrected.
M5. VULIN: Now, | have already forgotten what
exhi bit nunber we are on.
MS. TAYLOR  469.
M5. VULIN. 469, thank you. W'd ask that that be
mar ked as Exhi bit 469.
THE COURT:  Yes.
(Thereafter, Exhibit Nunmber 469 was marked
for identification.)
M5. VULIN. The next one is M G Danone-20A. W
woul d ask that that be marked as Exhibit 470.
THE COURT: Yes.
(Thereafter, Exhibit Nunber 470 was marked
for identification.)
M5. VULIN. And the final is
Exhi bit M G Danone-20B, and we ask that that be marked as
Exhi bit 471
THE COURT: Yes.
(Thereafter, Exhibit Nunmber 471 was marked

for identification.)
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BY MS. VULIN:
Q And the first two docunents, Exhibits 469 and 470,

are your witten testinony, correct?

A. Yes, they are.

Q And Exhibit 471 is your Power Point?

A Yes.

Q And | just wanted to make a note for the record,

t hat when Danone North Anmerica submitted its witten
testimony in support of Proposal 20 back in the fall, it
was a different witness for Danone who was going to
present, correct?

A. Yes, that's correct.

Q But after beggi ng and pl eadi ng and payi ng sone
bri bes, you were able to get the opportunity to cone in
hi s pl ace?

A Next - man-up nentality.

Q And so that is why we have Exhibit 20 Corrected,
correct?

A Yes.

Q Thank you?

THE COURT: Now, again, | need to have the vol une
be the same for Ms. Mulin as it is for you, M. Luikart.
Your voice is softer so far, but you will have to be able
to see your PowerPoint, either on your |aptop or your hard
copy, and have that m crophone cl ose enough to your nouth
while you are still |looking at all those things. So you
may have to adjust them

THE WTNESS: |s this better?
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THE COURT: That's very good.
THE W TNESS: (Ckay.
THE COURT: As long as you can still see
everything you need to see.
THE WTNESS: We'll work it out.
THE COURT: Because you can also swng that arm
cl oser.
THE WTNESS: |1'Il nmake sure I'mtalking in the
m cr ophone.
THE COURT: That's good. All right. Very good.
Ms. Vulin, you may proceed.
BY Ms. VULIN:
Q So, M. Luikart, if we could bring up your
Power Poi nt, pl ease.
| f you could tell us, what's your position with
Danone?
A. So I'mthe head of supply chain for Horizon
Organic in our premumdairy business unit.

Q And our other rem nder to speak loud is to speak

slow, so I'll give you that one too.
A Ckay.
THE COURT: And would you repeat that?
THE WTNESS: |'mthe head of supply chain for

Horizon Organic in our prem umdairy business unit.
BY M5. VULIN:
Q And how | ong have you worked for Danone?
A. | have been with Danone al nost eight years. It

will be eight years in April.
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Q And can you give us a quick summary of your
educati onal background?

A. Sure. | have a food science degree from
Uni versity of Wsconsin and an MBA fromthe University of
M nnesot a.

Q And what did you do after you graduated?

A. | started ny career with Nestle, worked in
manuf acturing rol es across chocol ate plants, frozen pizza
pl ants, you know, production roles, operation,
mai nt enance, those sorts of things.

Following that, | noved into a plant nmanager role
at TreeHouse Foods managing a pickle plant. Then | found
nysel f into Danone in manufacturing sites out in O egon.
Fol l ow ng that, heading to corporate in 2019. And since
2021, | have been supporting the prem um dairy business
unit.

Q And what manufacturing sites did you work at for
Danone?

A. The two, one was in Portland produci ng Yocream
frozen yogurt, and the other was in Eugene nmanagi ng the So
Delicious Dairy Free ice cream production.

Q And how | ong have you been in your current role?

A. Since -- sorry. Since 2021 | have been supporting
t he Hori zon busi ness and about 2022 is when | started
| eadi ng supply chain for the business.

Q When you started | eading the supply chain for --

A For Horizon, yes.

Q And what are the job responsibilities that fal

TALTY COURT REPORTERS, INC. 11014
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 18, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

Wi thin your current role?

A. Sure. So ny team consists of planning functions,
so everything fromdemand and supply planning to
materials, mlk planning, those sorts of things, research
and devel opnent, quality food safety, nmanufacturing, and
t hen sonme custoner solutions we call it, and | ogistics and
war ehousi ng.

Q What does custoner sol utions nean?

A. It's really the custoner-facing order handling,
maki ng sure -- you know, there's a sal es organization
within ny team ensures that when the orders are pl aced,
they are getting in the right places and we are doi ng the
right things for our custoners.

Q Thank you.

If we could go to the next slide, please.

So | understand that Danone is a B Corp. | know
you are not a lawer, so | won't have you define it that
way. But just give us a general understanding of what is
a B Corp.

A Sure. So, you know, | think Danone's -- Danone's
approach is twofold. One is, you know, obviously
economc, we follow that.

But then certified B Corp. and our anbitions there
hel p us | ook at, you know, doing the right thing for the

pl anet, for society, things like that, on top of it. So

it's a dual -- dual purpose or dual role that we carry in
t he worl d.
Q And if we could go to the next slide, please.
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Can you tell us alittle bit about sone of
Danone' s brands.

A Sure. I'Il start with mne, which is Horizon
Organi ¢ and Wal | aby Organic, but then, you know, 1'll kind
of go through order and tal k about sone of these. They
are great brands that a |lot of us know or have lived wth.

So the yogurt business is our largest, and we're
| ooki ng at Dannon brand, O kos, sone of the other big
nanes there.

Beverage creations is also |arge producing for
cof fee creaners, plant-based coffee creaners, and then
sone ready-to-drink coffee and water.

The pl ant - based busi ness, the majority of that is
Silk, but there's also So Delicious Dairy Free, and then
t he Fol |l ow Your Heart brand.

THE COURT: Can you --

THE WTNESS: Am | going too fast? Sorry.

BY MS. VULIN:

Q That's all right.
l"mtrying not to get yelled at.
No yelling, | prom se.

Ckay.
You | eft off at plant-based.

> O > O >

Pl ant - based. Ckay.

And then the last two --

THE COURT: Start there again on plant-based --
THE W TNESS: Sure.

THE COURT: -- because when you said "So
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Delicious," we're all |ooking at the |ogo, but the court
reporter has to get that as one of the things. So start
again --

THE WTNESS: Got it. Ckay.

So the plant-based business unit has three min
brands: Silk, So Delicious, and Foll ow Your Heart.

BY Ms. VULIN:
Q Thank you

And we could go to the next slide, please.

So | understand these are the portfolios, and --
and in your role, let's start wwth the Horizon portfolio.
Can you tell us about sone of the different types of
products that you offer.

A Sure. So we -- we -- inthe fluid mlk world, we

have ESL products, half gallon and gallons, and then we
have aseptic products. A lot of people are famliar with
the small eight-ounce m |k boxes for kids' |unch boxes,
things like that. And then we have products, a few

cheese, sonme powder, sone other smaller products in the

busi ness.
Q Some other smaller products in?
A I n the business.
Q I n the business.

And, of course, Danone has other portfolios as
wel | ?
A. Absol utely. Yeah.
Q And of the products that you have been descri bi ng,

can you identify for us the organic products?
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A. Qur business is all organic, and then inside the
yogurt, which is part of our business, there' s Wll aby
Organic. And then the only other organic, there's a very
tiny part in the Happy Fam |y business that was on the
previ ous page.

Q And the Happy Fam |y business is baby food, as |
under st and?

A. Yeah. |[It's nostly targeting younger Kids.

THE COURT: So, again, part of going slowy is be
slow to respond to what Ms. Vulin has asked.

THE W TNESS: Ckay.

M5. VULIN. It is a tricky dance.

THE WTNESS: |I'Il try ny best. Yes.
BY MS. VULIN:

Q So how does the -- how does Danone's Horizon fluid
mlk unit fit within kind of the organic fluid mlKk
sector? Is it a small portion, a large portion?

A. W're the largest in the -- in the United States
as far as fluid mlk goes.

Q The Horizon brand is the largest by volunme in the
United States?

A Yes. Yes.

Q And | understand that Danone recently announced

the sale of its Horizon and Wl |l aby Organi c product |ines,

correct?

A Yes, that's true. There's been a statenent out.
W are -- we're very excited. The brands are great
brands, a | ot of potential. Very, very nuch | ooking
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forward to the future. | can't get into too nuch nore
detail. The statements are all we're allowed to talk

about at the nonent.

Q And Danone still is currently the owner --

A Yes.

Q -- of those brands though, correct?

A. Yes, they are.

Q And so based on that ownership and, of course,

your expertise and Danone's historical experience in the
organi c space, that's why Danone is here advocating for
changes that would support its organic fluid business,
correct?

A. Yes, that's true.

any further details to offer about that sale, correct?
A. No. At this tinme, no.
Q So if we could go to the next slide, please.
|'"d like to talk a little bit about Danone's
manuf act uri ng and, you know, kind of office footprint.
First, let's start wth, how many enpl oyees does

Danone have?

Canada.
Q And here | see there's a nunber of manufacturing
sites as indicated by the purple bubbles.
Are all of those dairy manufacturing sites?
A. No, they are not.

Q And | believe you said this, but just to save you

any cross-exam nation, you said that you don't really have

A. 5900 as of currently across the United States and
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Q That's Danone's entire footprint?

A Yes.

Q And can you tell us a little bit about Danone's
organic mlk supply? Is it direct ship, farners,
cooperatives --

A Yeah.

Q -- mx of both?

A. Yeah, it's a mx of both. W -- we do direct
rel ati onships and get mlk through co-ops. It's a
regional mlk supply that matches up with our
manuf acturing footprint. |In general, it's alittle
further distance away fromthe factories than -- than what
| "' m hearing about when we tal k about HTST. But you can
see with the factories around the U S., and we'll -- "]l
show in the next slide where sone of our bigger production
factories are, it works in regions definitely across the
United States, not a national distribution of mlKk.

Q Thank you.

And if we could go to the next slide.
Can you tell us alittle bit about sone of
Danone' s manuf acturing pl ants.

A Sure. These are the four |argest m |l k-producing
sites. So we have got the Dallas site; Munt Craw ord,
Virginia;, Salt Lake City; and City of Industry,
California. These all produce for Horizon Organic. Three
of them-- so the three not Salt Lake City al so produce
for other businesses. But Danone's Salt Lake City is

dedi cated to m | k production.
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Q And you nentioned that Danone suppliers are
| argely regional.

About how many organi c suppliers does Danone have?

A. 400 to 500 in the organic world.

Q And does Danone quota or |limt the mlIk supply
fromthose suppliers or do you accept all mlk that they
produce?

A W take all the mlk froma -- froma farm and
bring it into our supply. Sone of the co-ops do alittle
bit of balancing. But the majority of our supply, we --
we're directly taking whatever the farm produces.

Q And if we could go to the slide, please.

So in light of Danone's significant organic
busi ness, can you give us just big picture why Danone
supports MG s Proposal 207

A. Yeah. So we -- we're here in support of, you
know, for our business and for our producers | ooking at
what's best for the total -- the total solution here. W
-- we as Horizon Organic are | ooking to grow the business,
continuing to devel op our great brand and our great
products, and grow the industry. W've got a great
position to do that. When we are | ooking at proposals and
pooling in general, we're paying a |lot of noney in, and it
t akes noney away from our business that we could put into
ot her places, whether it's innovation for the business or
back to farners and support nore growh in the business.

Q And let's start with the Grade A piece.

Are you aware of any organic Grade B m | k?
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A No.

Q You have never heard of organic G ade B nmlk even

exi sting?
A No. | even -- you know, | checked, and nobody's
got any they know of that we can find. | don't think we

woul d want it either.

Q And given that -- sorry, then I'Il signal that |I'm
noving to the second factor, right, this balancing that we
have tal ked a | ot about.

G ven that Danone accepts all mlk from nost of
its suppliers, do you believe that it's Danone who is
contributing a ot of the balancing in its organic mlk
suppl y?

A. W -- we nmanage the bal ancing ourselves. So we do
that within our production network. W do it within our
sites where there's nultiple lines that we can work with
and run production or flex the lines. W also do it
t hrough our ESL products and our |onger shelf lives. So
we are able to do the best we can to avoid or reduce
bal anci ng as much as possi ble by using those | evers.

Q Usi ng those | evers?

A Levers, sorry.

Q And | know that in your role, right, as nanagi ng
the supply chain, is this an ongoing conversation, how
much mlk you are getting, where it's going, how that flow
i s being managed?

A. | probably spend a couple hours a day working on

where m |l k's going, where it needs to | and, and naki ng
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sure it gets in the right spots. Yes.

Q And yesterday sone w tnesses were asked about how
| eaving nore of the market to be managed by -- well,
sorry, I'mgoing to back up.

Does organic dairy pay its producers a price above
the dass | mninmumprice?

A. Absolutely. Yeah. There's a premium W -- we
enter agreenents directly with our producers. W -- you
know, they are one-year, two-year, three-year, sonetines
with auto renewals. It is a nuch different market than
t he conventi onal .

Q Wul d you be willing to share us a range? W know
generally fromthe hearing kind of what a C ass |
announced mnimumprice is. Were is the range of where
organic mlk is getting priced in conparison?

A In one of the testinobnies we say $34 a
hundr edwei ght. You know, | know the Class | price can
change up and down, but we know that's a good nunber to
use for a rough -- rough estinmation.

Q Fair to say significantly higher than the
G ass |

A Absol utely. Yeah.

Q -- than the Cass | mninumprice?

A Yes.

Q And you said that organic mlk supplies are not --
are negotiated on longer-termcontracts; is that right?

A Correct.

Q And is that price for the mlk, is that set within
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the contract or wll that fluctuate nonth to nonth?

A. Definitely not nonth to nonth. It's usually
annual , and maybe there's a renewal. Wen we renew the
contract, we have those di scussions through -- you know,
there could be the duration of the terns. So farners have
nore predictability of what their price that they are
getting paid is throughout the contract.

Q And in your experience, as part of managi ng the
supply chain, do you find that farnmers |ike having a fixed
| ong-term price as opposed to a fluctuating price?

A. | think -- | think for people who choose to get
into organic, that's the feedback we get it is it's one of
the things they ook forward to, is that consistency and
they are able to plan their business nore -- nore through
t he year and understand what's going to happen.

Q And when Danone is negotiating its mlk supply
agreenments with its organic suppliers, do you discuss the
Cass | FMMO mnimumprice or do the FMMOs play any role
in those negotiations?

A W're really divorced fromthat. There's not any
di scussion. |It's really focused on what price we're going
to solve on that matches their needs and ours the best
t hat we can possi bl e.

Q And as | started referencing before we kind of
laid sonme of this ground work, yesterday there were sone
W t nesses who were asked about how over-order prem uns
operate within the market and how -- how negoti ati ons

directly between suppliers and processors are able to
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handle fairly pricing the mlKk.

Do you feel like in the organic space the organic
dairy market has managed to utilize those direct processor
and producer negotiations to the benefit of all?

A Yes, | do.

Q And we have al so heard sone di scussi on about
potential challenges of acquiring mlk supplies. So going
to the next factor of -- not the next slide, sorry -- but
the final factor of incentive to serve the market.

Does -- does Danone ever run into issues of having
a shortage of their organic mlk supply?

A. We can get the mlk we need. W work with the
suppliers, and if we have tinmes of expansion, we have been
able to work with themover tinme to solve our needs and
t hen adj ust as needed.

Q Is it fair to say the many hours you spend each
day on supply is ensuring that you have that adequate
supply of mlk for fluid needs?

A. Absolutely. W're | ooking, you know, at
short-term what's happeni ng today, next nonth, next
gquarter, next year, and even three years out to see where
t he business is planning on going and what we need to
solve froma m |k perspective.

Q And if Danone finds itself with a surplus of mlk
how does it nmanage that side of bal anci ng?

A. So the first -- the first thing we do is find a
home for it in our finished goods. 1It's the nobst cost

effective way for us. W have paid a | ot of noney for
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this mlk. It is liquid gold. W got to put it into our
products. |If we cannot do that for sonme reason, we would
potentially utilize a -- you know, w thin Danone, a

di fferent product that could be conventional and downgrade
the mlk. But it is very, very expensive, so we try to
avoid that as nuch as possible and we nake it as rare as

we possi bly can.

Q And do you ever sell it on the open market?
A. It could be possible. It's not -- not frequent.
W -- we don't want to do that at all, if possible.

Q And if you did, do you typically sell it as
organic mlk first and conventional ml|k second, or how
does that --

A W would try organic, if possible. |If that's not
possi bl e, then we would sell it as conventional.

Q And you said is -- does that occur with sone
frequency or is that quite rare?

A W would like it to be rare. That's the
intention. |It's usually centered around a, you know,
mai nt enance downtinme at a plant or sonething |like that
where we have got a reason why we have to nove m | k.

Q So let's say a pure kind of supply managenent
i ssue and nore sonething arises at a plant and all of a
sudden you have to shut a line down and find a home for
that mlk?

A Yes.

Q Thank you.

And we could go to the next slide, please.
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So | understand Danone opposes Proposal 19.

Just from a general perspective, the noney that
Danone pays into the pool, do you recognize or see any
benefit or role that that plays in your relationship with
your suppliers?

A. It's -- it turns into noney out of the business
that we can't reinvest in the places we would want to
invest it. So we ook at it fromthe perspective of mlk
total. And, you know, we have prices we have agreed with
our suppliers, we have hauling costs into the plants, and
then pooling gets |lunped in together.

And so when we are |ooking at the conponents of
our full P&L, pooling becones a cost that then we can't --
can't go action. W have -- you know, we have ability to
go |l ook at what we're doing froma mlk supply. W have
ability to go optim ze our hauling, along with many ot her
t hings, through the P& . But the pooling is just a fixed
cost that goes agai nst our business that we can't action
agai nst ot her things.

THE COURT: Wbuld you explain what that neans,
“"that we can't action"?

THE WTNESS: Yes. So |I'll give an exanple. |If
haul i ng costs are high, we can try to find ways to
optim ze the hauling, you know, fill trucks fuller, pick
up differently, do things to nake that cost as efficient
as possi bl e.

Pooling is -- is a fixed cost that we pay, that

there's no action to be taken besides paying, and so we
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have to | ook el sewhere in our P& to do this.
M5. VULIN. Thank you, Your Honor.
BY M5. VULIN:

Q And, again, just generally, to the extent that
Proposal 19 would raise that pool obligation for Danone,
do you see any -- again, any benefit fromthat or is that
why Danone opposes, because it's just a higher non-action
itemon its P&L?

A. Yes. It's -- it will raise our cost of production
t hrough the chain, raising our total cost of what we're --
what we're doing. And there m ght be ways that we
would -- well, obviously we would rather spend that noney
in different ways to, you know, innovate the business, get
noney back to farnmers. But we would -- we would have to
t ake other actions of the business that coul d affect
product price, things |ike that, down the road.

Q And to the extent higher Class | mninmumprices
woul d encourage m |k production in the conventi onal
mar ket, does that give any benefit to Danone's Horizon
Organic |ine?

A No. Being organic, we're -- we're separate.
don't think it would help us at all.

Q Thank you.

And if we could go to the next slide, please.

So | know Danone was supportive of a proposal that
was not accepted to exenpt organi c operations fromtheir
pool obligations if certain criteria were net.

But can you tell us, again, generally why Danone
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feels |ike the organic marketplace is msaligned or
doesn't fit well within the FMMO systenf

A. Sure. W -- we function so differently. | talked
about it alittle bit, but with -- with the way we
interact with farnmers, the way we approach the market, the
way we handl e balancing, it is very significantly
different. And we're paying noney into a systemt hat
doesn't bring back benefit to our business or the
producers.

We'd like that to change. W would |ike
di scussion to be able to continue here. | think this is a
great start and really | ooking forward to potentially
getting down the road where we can find a way to create
benefit for the conpany.

Q And we have heard from a nunber of cooperatives or
suppliers about increased costs in recent years at the
farm |l evel.

Have organi c suppliers experienced increased
costs?

A. Yes. Absolutely.

Q And can you give us at a high level -- and maybe
we shoul d have started here -- what are sone of the
primary expenses or obligations that are unique to the
organi ¢ supplier in order to nmaintain the organic
certification?

A. Yeah. You know, |'mnot the farmexpert, but |'m
happy to talk a little bit. You know, the cows have to be

out on pasture. There's different requirenents for how
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they are handl ed, how they are treated. Certifications
cost noney at the farns, at the factories, all the way
t hrough the process. It's -- it's very distinctly
different.

And then the way that we run the network with ESL
production, and Timtal ked about this, was, you know, it's
quite a bit nore expensive to invest in the facilities and
operate this way. And it's -- | would suppose it's not
mandat ory organi c, but because of the nature of farmto
factory to custoner, it really is the best way to do it in
our view, and it does add a |lot of cost and conplexity to
t he organi c operation.

Q You say processing organic mlk on an ESL line is
the best way to do it?

A. That's -- that's our opinion, yes.

Q And organic farnmers have to utilize only organic
feed, correct?

A Yes. Feed costs -- the health and welfare of the
animals is different with higher costs and things |ike
t hat .

Q And so if Danone were able to free up sone of its
capital that was previously spent on its pool obligation,
what are the ways in which Danone could use that noney to
support its organic supply chain?

A | think there's, you know, immediately -- feedback
we get consistently fromfarners is the pressure they have
financially on the farns, and there's a | ot of work that

we could do. To look at our pay price is one, but then
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al so, otherw se, we can support the farns with investnents
and things |ike that that they are |looking for. W -- we
would like to do that nore than we're able to today.

Q And to the extent you are able to grow sal es of
Hori zon products, that benefits everyone along with supply
chain, correct?

A. That's -- that's our other position is, you know,
freeing us up to grow our business helps the dairy
industry in totality, the organic industry in totality,
because we're -- we're very confident we have the right
brand and the proposition to go do that, where sone of the
other areas of the dairy industry aren't grow ng as fast,
and | think we can uniquely go do that if we're able to.

Q And we have heard a | ot of discussion froma I ot
of econom sts about elasticity.

But in your personal experience, how does an
increase in price inpact a product |ike Horizon Organic's
fluid products?

A. |"msure in 45 days of hearing there's been a
better expert than ne. But what | can tell you from-- if
we have to increase our prices, our sales go down, 100%
and it's not by a significant -- or not by a small anount.
It is pretty significant if we increase our prices.

(Court Reporter clarification.)

THE WTNESS: |If we increase our prices, the sales
will go down.

THE COURT: And it's not?

THE WTNESS: Not by an insignificant anmount.
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(Court Reporter clarification.)
THE WTNESS: | will try ny best.
M5. VULIN: It"s tricky.
BY Ms. VULIN:
Q And Danone's organi c products, all of those are
branded products, correct?
A Yes.
Q And so to the extent that -- | believe you saw
M. Newell testifying about how price increases can
di sproportionately inpact branded products.
That's been your experience also in the Horizon
Organi ¢ space?
A Yes. 100%
Q Thank you.
THE COURT: May | inquire on that?
Are there unbranded organi c products for sal e?
THE W TNESS: Yes, there are.
THE COURT: Al right. And so those are made for
a particular conpany that wants to have an organic |line?
THE WTNESS: Yes. |It's simlar to the

conventional market, but it's less of a total -- and |
don't know the exact percentages. |t probably flipped
over -- from branded versus private |abel in the organic

world is probably the inverse of private |abel to organic

in the conventional world.
THE COURT: Interesting. Thank you.
M5. VULIN. In that way, you nean that in the

conventional world you are going to find a lot nore
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private | abel than --

THE WTNESS: The majority private |abel in the
conventional world, and the majority branded in the
organi ¢ worl d.

M5. VULIN. Geat. Thank you.

Not hi ng further, Your Honor. | would ask that
after cross-exam nation, Exhibits 469, 470, and 471 be
admtted into evidence.

THE COURT: Very good.

| would invite cross-exam nati on.

CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good norning. |'m Nicole Hancock with Nati ona
M I k.

Your testinony, | think you said that you were
assigned this from soneone el se who had put in the
original testinony.

But did you do anything to verify or adopt the
testinmony that's witten to be your own?

A Yes, | did.

Q Okay. So you are confortable with the content -
A | do.

Q -- that's contai ned?

On Exhibit 469, on page 4, it says that Danone
hel ped found the M1k Innovation G oup.

Do you know when that was forned?

A. Yeah. It was spring of |ast year.
Q Spring of 20237
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A Correct.

Q And do you know if that was -- is -- it is a
speci al interest group that was forned out of |DFA
menber s?

A | don't know that.

Q A group that was forned specifically to address
the Class | issues at this hearing?

A. That' s ny under st andi ng, yes.

Q And your testinony and presentations here really

focus on organic mlk; is that accurate?

A Yes.
Q And does Danone al so have conventional mlk as
wel | ?

A. Yes, they do.

Q Do you know what percentage of the fluid mlk that
Danone produces is conventional as opposed to organic? O
as conpared to, naybe not as opposed to.

A. Apologies, | don't. M focus is really 100%
organic, so I"mnot -- kind of not in that world. | don't
know the details for sure.

Q Do you know if the conventional mlk is supplied
by i ndependent suppliers as well?

A. | knowit's alot of famly farnms, and | know
there's -- there's sone i ndependents and sone co-ops. |
don't know the detail of it.

Q Just outside of the area where you operate, so you
don't have that background?

A. | -- | spend all ny tinme on organic, so |
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unfortunately haven't got nuch detail there.

Q | s any of your testinony here designed to al so
address your conventional fluid mlk market as well?

A. No. We're -- you know, we support all of MG s
proposals as part of that group, but we're here really on
behal f of Horizon Organic and the organic portion.

Q s -- do you have conventional mlk that's used
for Class |?

A Not that |I'maware of. 1'd have to check.

Q Ckay. And so is it -- what's it used for; do you
know? What products do you nake?

A. The other dairy products, the biggest one is the

yogurt.

Q And is that -- is that ml|k pool ed?

A ' mnot aware of the details. | haven't |ooked at
all that.

Q Did you -- | can't renenber if it was you or

soneone el se who testified to this. But the mlIk that you
take from your independent producers, do you take all of
it?

A Yes, we do.

Q And you pay for that on a fixed fee basis?
A Yes.
Q

And to the extent that -- well, it's subjected to
the minimumpricing under Class I; is that right?
A Yes.

Q And | think you said that on average it is about
$34 a hundredwei ght for the fixed fee price that Danone
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pays for its organic m |l k?

A. Yeah. That's the average.

2024

Q And to the extent that that is an anmpunt in excess

of the Cass | mlk, that's essentially an over-order
premum is that right?
A We don't use that term But | -- gathering from

the | ast couple days, it is simlar to that, | suppose.

Q And it is a negotiated contracted anount above and

beyond the m ni mum pri ci ng?

A Yes.

Q And that's a --

A. If | can correct. W're not referencing the
mninmumpricing. W don't reference Class |I. W
negotiate a pay price, and then -- independent of any
Cass | or Il or III.

Q Ckay.

A. There's no class in the organic. For us, it is
al | bought for whatever use we're going to use it for.

Q And nmy question, it's kind of enbedded in there,
but ny question was really to the extent that it is in
excess of the mnimumdass | pricing that you are

required or obligated to pay, that extra anount is

essentially just a prem umthat Danone has negotiated with

its producers?
A Yes.
Q And you have testified to this on page 4 of your

testinony, but it's Danone's position that it would prefer

to not be subjected to the Federal Order systemat all
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because it doesn't believe, at least with respect to its
organi ¢ operation, that it gets any benefit out of the
Federal Order system is that accurate?

A. Yes, that's accurate.

Q So woul d you prefer that there was just not a
Federal Order systemthat existed so that Danone didn't
have to be subjected to that regulation and m ni nmum
paynent requirenent?

A. | think for organic, it's not working today, to
provi de benefit to the organic business, so that's our
position. It's -- you know, as far as conventional goes,
| -- you know, | don't have opinions on that. I|I'mreally
here for organic.

Q Last year did Danone term nate a nunber of
production contracts with its i ndependent producers?

A Can you be nore specific?

Q Well, are you aware of a time that Danone
term nated a chunk of contracts with its producers?

A Yes.

Q What was the reason?

A There -- it depends on what's going on. And if
you are referencing what | think you are referencing,
we' re maki ng decisions at tines -- and this is before ny
time in the business -- really |l ooking at what's the
econom cs of certain producers. These are very tough
deci si ons because we know these farns. W -- we have
dealt with themfor nmany years. And, you know, in the

case of that was the distance from our closest producing

2024
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facility was further than it had been in the past when
there was one closer in proximty. So as we exited, you
know, we try to do the best we can to support themthrough
transition periods with investnents for the business.

Q Do you know how many dairy farnms that Danone

termnated in that busi ness deci sion?

A | don't renmenber the exact nunber.

Q Was it 200 or nore?

A No. No. | don't think so. | think less than a
hundr ed.

Q And is that a way in which that Danone engages in

bal ancing is by controlling which producers services its

pl ant s?
A. No. | wouldn't word it that way.
Q It is a way to control the supply comng into the

pl ants though; is that correct?

A. Total supply, yes. Not -- not balancing. |
woul dn't consi der that bal anci ng.

Q But those producers had to find alternative
sources on their own for their mlk?

A There was transitional support given. | wouldn't
agree with the term"on their owmn." And | do think nost
of them have found places and markets for their mlk.

Q And the ones that weren't able to find alternative
sources [sic] for their mlk, did they go out of business?

A | don't know that detail.

Q You tal ked at the very begi nning of your testinony

about Danone being a B Corp.?
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You have to answer audibly.

A Yes.
Q Danone is still a publicly-traded conpany?
A Yes.
Q And even as a B Corporation, you still have

obligations to nmake a financial return to the ownership?
A Yes.
Q And that's true even with an altruistic mssion
t hat woul d be supported by the B Corporation designation?
A Yes.
Q And that that B Corp. designation that supports
that altruistic mssion, that cones wiwth a financi al

benefit of tax credits, too; is that right?

A. |"mnot a tax person, so | don't know.
M5. HANCOCK: That's all | have. Thank you.
THE WTNESS: | apol ogi ze.

M5. HANCOCK: Thanks so rnuch for your tine.
CROSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Luikart.
A Hi .
Q Ryan M Itner on behalf of Select MIKk Producers.
| want to wal k through with you, if | could, how
your organi c producers are paid and how sonme of these
changes affect who pays what and who receives what, so we
have a clear record on that.
So your organic producers, are they paid generally

a fixed price for the mlk that they deliver to Danone?
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A Yes.

Q In previous testinony in the hearing | think it
was suggested that sonewhere in the nei ghborhood of $35 a
hundredwei ght is a fair market price today.

| don't want to know necessarily what your
contracts are, but is that in the ball park of what organic
mlk would sell for today?

A Bal | park, yes.

Q Ckay. So if we assune that just, for this
illustration, that your farmers are getting paid $35 a
hundr edwei ght for mlk that ends up in a Horizon carton.
And let's assune that the Class | price is $20, okay?

So in that case, Danone is paying $15 over the
m ni mum correct?

A Yes.

Q Ckay. Now, for Danone, does Danone have a poo
paynent obligation above and beyond that $35 that it
makes?

A. That's ny under st andi ng, yes.

Q kay. So if -- if the differential were reduced
by $1.60 under Proposal 20, you would still be
contractually obligated to pay your producers that $35; is
t hat correct?

A. | f we had an existing contract, yes.

Q kay. And then you wouldn't pay $1.60 less into
t he pool, correct?

A Correct.

Q Ckay. Now, sone Cass | handl ers have suggested
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that if they don't have to nmeke that pool paynent, that
$1.60, they would pay sone or all of that to their
producers that are supplying them

G ven that you're under fixed contracts in the
organi ¢ world, do you expect that Danone woul d pay any of
that $1.60 to its supplying farns?

A | think -- | think over tinme we would. | couldn't
make an exact conmtnent, but the intention would be is to
take the noney that we're currently |ooking at and nove
that to parts of the business that would help us do the
things we need to, which is continue to grow. And, you
know, | nentioned innovation and, you know, products we
bring to the nmarket, but also growing the mlk supply in
totality could take reinvestnent of the funds to the
farmers as wel | .

Q Ckay. So when you tal k about reinvestnent, you
are tal king not only reinvesting into research,

i nnovati on, capital expenditures, but some reinvestnent
into growing the mlk supply, which would be dollars to
your supplying farns?

A Yes.

Q Now, | want to summarize sonme of your witten
testinmony, and tell nme if | have this correct or if I'm
oversinplifying it or msstating it, please.

Part of your opposition to increasing Cass |
differentials is that you' re already paying a higher than
m ni mum price; you are going to be getting the sane

certified organic mlk that you would receive then as you
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are now, and that the benefit of that increased
differential will not necessarily nake its way to your
shi ppers.

|s that an accurate sunmary of what you have

testified to or what your witten statenment says?

A | think so. Yeah. The -- | would clarify the --

2024

and what we're intending to say is the noney paid into the

pool doesn't nake its way back to support growh of our
busi ness and our farnms directly, it supports the pool.

And we would like to reinvest that directly into our

busi ness. That would be the intention if we were able to

reduce that.
Q Ckay. So you'd prefer that noney not be pool ed
and distributed, but that it be reserved sinply for your

organi ¢ suppliers in your business?

A And we're -- renenber, we're talking with regards

to an increase, right?
Q Correct. Ckay.
THE COURT: That confused ne.

So you are tal king about the $1.60, M. MIltner?

MR. M LTNER  No, Your Honor. | was talking about

the increases to the Cass | surface under Proposal 19.
| believe -- did the witness have the sane

under st andi ng?

THE WTNESS: That was how | understood what you

wer e aski ng.

THE COURT: Al right. Good. | wasn't tuned in.

Thank you bot h.
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MR. MLTNER  Thank you.
BY MR M LTNER:
Q Does Danone have a position on the proposals to

change the Make Al |l owance conponents of the m nimumprice

formul as?

A Can you rephrase that again or --

Q Sure. There are proposals to change
Make Al l owances within the fornulas to -- essentially,
whi ch woul d reduce the Cass IIl and IV prices, thereby
reduce Class | and Il prices. Those proposals are under

consi deration as well.
And | was wondering if Danone had a position on
t hose?
A W do not .
MR MLTNER | think that's all | have. |
appreci ate your tine.
THE WTNESS: Thank you
THE COURT: |Is there anyone el se who would like to
guestion this witness before | invite Agricultural
Mar ket i ng Servi ce?
| see no one. | invite the Agricultural Marketing
Service to ask its questions of M. Luikart.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good norni ng.
A Hel | o.
Q Thank you for joining us today.
A No probl em
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Q Just a few questions.
| think you answered in response to Ms. Hancock's
guestions that you have about 400 to 500 organic
suppliers. And | mssed the part where | think you were
t al ki ng about co-ops.
So could you just -- I'msorry for being

duplicative.

A. We have a m xture of direct and co-op suppliers --
Q Ckay.

A -- within that 4- to 500.

Q That's cl ose.

And so for your direct shippers you said you take
all their mlk?

A Yes.

Q And then for your co-op, that m ght vary based on
your needs?

A. Most co-ops, we take all of it froma specific
farm and at -- there's a few that we have sone bal anci ng
relati onships within the co-ops where they may ship to
anot her custoner.

Q Ckay. If you don't need it?

A Yeah.

Q Ckay. And so for the tines -- and | know you
explained there's not many tines where you try to find a
honme for your surplus mlk. But in tinmes of that surplus

and you have to find a different honme, whether it's in

maybe sone of your yogurt plants, | guess, or sone other
products, either organic or conventional, is that mlk
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pool ed?
A. It would have been, yes.
Q Even if it goes into a non-fluid use?
A. Yeah. [It's -- it's pooled as part of the organic

purchase that we do.
Q Ckay. And then do you have ESL products?

A Yes.

Q And HTST products as wel | ?

A. In organic, no HTST.

Q And | had asked sone other w tnesses.

About what's the shelf life on those ESL products?
A. W have simlar to the others that they tal ked
about, so in the --
Q 70 to --
A. -- 70 to 90 range, sonething |ike that.
Q Ckay. And for your ESL products, do you al
utilize any type of hedgi ng?

A. | don't participate in that. W -- not that |I'm
awar e of .
Q For your organic mlk, which -- and your

presentation you listed it as prem umdairy, under that
ki nd of headi ng.
So do you receive a premumprice in the market

for that?

A. | -- yes, we do.
Q Ckay. But your contracts, you -- | think I heard
in one place the contracts were fixed. | think | heard in

a different place in an answer to Ms. Vulin's questions,
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the way | interpreted the answer could be that they're
not -- they may fluctuate a little bit.

So can you just clarify for ne?

A. Wen we set a contract for the mlk, it's -- 1"]
just -- you know, nost contracts are a year or longer in
duration with a fixed price. They may -- if -- let's say

it is athree-year, they may have a review after a year
for the next year's duration. But it's not shorter than
that. |It's usually a year -- year |ong.

Q Ckay. And they are fixed for that tine.

And so there's no additional plus or mnus off of
that during the nonth for who knows what reason?

A. W have a tine -- so we have a quality program
like a lot of different suppliers do, that we pay for
quality. W also have seasonal prem uns that we enact
certain times of the years as well.

Q So the organic regul ations cane about in the |ate
'90s, and, you know, Federal Orders have been around | ong
before that. So |I'm always curious as to why, when
organi c contracts were structured, they didn't have the
ability to take into account these Federal Order
regul ations that weren't new at that tine.

A | don't know -- | don't know if | can coment on
that out of what | have experience wth.

Q Ckay. One |ast question, if you know.

The m Ik that you receive for your fluid side of
t he busi ness, do you know what the m |k conposition is of

that raw m | k?
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A. W -- | don't know the exact butterfat percents.
We focus on that with regards to -- sone of our supply is

managed on total volunetric, and sonme m ght be on

conponent pricing for butterfat and skim | -- | couldn't
tell you the exact percentages. |'msorry.
Q Ckay. |I'm-- just so the record's clear, you

won't know whether it was nore or |less than what's
currently in the fornulas or nore or |ess than what's
bei ng proposed?

A | haven't reviewed that.

Q Ckay.

M5. TAYLOR: That's it from AMS. Thank you.
THE W TNESS: Thank you
THE COURT: Does anyone el se have any
Cross-exam nation before | turn to Ms. Vulin?
| see no -- yep, M. Hancock.
M5. HANCOCK: Just one questi on.
CROSS- EXAM NATI ON
BY Ms. HANCOCK:

Q To the extent that you have conventional mlk for
your Class Il markets, you benefit for paying into the
Class Il prices fromthe overall Class | increase as well;
is that right? You get the overall benefit of the pool
dr aw?

A. |"'mnot sure. | would have to ook at that. |'m
sorry, | don't know.
Q Do you know vol une of conventional mlk is paid in
at Class Il --
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A No.

Q -- by Danone?

A No, | don't.

M5. HANCOCK: Ckay.
M5. VULIN:. Just a couple quick questions.
REDI RECT EXAM NATI ON
BY Ms. VULIN:

Q You were asked about how frequently the contracts
are set with suppliers, and you said annual ly, although
soneti nes they are | onger.

Once those are set, are there -- there are
conti nued conmmuni cations with your suppliers after that,
correct?

A. Yeah. W have a teamthat works with them
consi stently throughout the year, you know, many neetings,
many di scussions. And we -- we val ue those rel ationshi ps
really highly. W have to know what's going on on the
farms to understand if things are going well or not.
Certainly throughout the year we're continuing those
di scussi ons.

(Court Reporter clarification.)
THE WTNESS: Continuing those di scussions.
BY M5. VULIN:

Q And t hen anot her question about this issue of
bal anci ng.

To the extent that you have certain cooperative
suppliers who also perform as you said, some bal anci ng by

selling to other processors, all of that mlk to your
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understanding is still within the organic marketpl ace,
correct?

A. Yes. Generally it's an organic supply that they
are working to balance internally. | would say we're --
we're quite often the majority purchaser fromthese --

t hese suppliers, so we end up needing to take a |l ot of the
m | k; otherwi se, we create financial hardship for them

Q And to the extent that they are selling mlk
el sewhere in the formof a balancing type sale, it is your
understanding that's still being sold into the organic
mar ket pl ace, general | y?

A. As far as | know. It would be very bad for them
also to not sell as organic given all the costs that have
gone on to get it to becone organic.

Q Thank you.

M5. VULIN. Nothing further, Your Honor, so |
woul d nove to admt Exhibits 469, 470, and 471.

THE COURT: |Is there any -- oh, another question?

MR SIMS: | have one quick question for the
Wi t ness.

THE COURT: Yes, you nay.

RECROSS- EXAM NATI ON

BY MR SI MS:

Q Yes, sir, Jeffrey Sins with Lone Star M1k
Producers. | have one quick question.

| believe I heard you say that on occasion,
al t hough you don't want to do it, you wll send your

organic mlk to a conventional outlet for bal ancing?
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A Yes.

Q Ckay. So | guess | have nore than one question
That wa --

A That was an easy one.

Q Yeah, that's right.

So we have heard -- or we will hear -- that there
is -- that conventional m |k cannot substitute for organic
mlk. And that's a fair statenent.

But what you just said is that there is
substitutability going the other direction, correct? That
organic mlk can actually substitute for conventi onal
mlk?

A Yes.

MR. SIMs: Thank you.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 469 al so narked
M G Danone Exhibit 20 Corrected?

There is none. Exhibit 469 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 469 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 470, also marked
M G Danone- Exhi bit 20A?

There is none. Exhibit 470 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 470 was received

i nto evidence.)
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THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 471, also marked
M G Danone- 20B, |ike boy?

There is none. Exhibit 471 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 471 was received

i nto evidence.)

M5. VULIN:.  Thank you, Your Honor. So that
concludes M. Luikart's testinony. | know we are at the
| unch break hour, but | do have one request, if | could.

M. Turner wanted to clarify just one of his
answers before he departed, and | amwondering if we can
get himon for three to four mnutes before the |unch
br eak.

THE COURT: O course. O course.

M5. VULIN. Thank you, Your Honor.

THE COURT: And, M. Luikart, thank you so nuch.
| appreciate your very informative presentation today.

THE W TNESS: Thank you

2024

MR, ENGLI SH:  Thank you, Your Honor. This is Chip

English for MIk I nnovation G oup.

And because Ms. Vulin was handling Danone, |'mthe

one who di scussed matters with M. Turner, so it wll be

nore efficient if | do this. And we appreciate it so

M. Turner can get on the road rather than after the | unch

hour .
THE COURT: Agreed.

M. Turner, state and spell your nane.
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1 THE W TNESS: Yes. Chuck Turner, GH U CK

2 T-U R NER

3 THE COURT: M. English, you may proceed.

4 CHUCK TURNER

5 Havi ng been previously sworn, was exam ned

6 and testified as foll ows:

7 REDI RECT EXAM NATI ON

8 BY MR ENG.I SH:

9 Q So, M. Turner, you were asked a coupl e of
10 guestions from Ms. Hancock for National M|k about a
11 cooperative naned Farnmers Union, correct?
12 A Yes.
13 Q And how did you interpret the question?
14 A | interpreted it narrowWy and answered the
15 | questions truthfully.
16 Q And your narrow interpretation was that, were you
17 using it for bal ancing, correct?
18 A. Right, we do not -- we did -- did not ever buy
19 | their mlk fromthem and we never used their mlk for
20 bal anci ng.
21 Q So to the extent others might have interpreted the
22 guestion nore broadly --
23 A Yes.
24 Q -- could you, for the record, state the actual
25 relationship and when it ended with Farners Uni on?
26 A One of the plants that we balance with is a cheese
27 plant in Chio. Wat -- what we do is we pool mlk for
28 them and they take surplus mlk fromus when we have
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Christmas break or when schools let out for the summer.
One of the m Ik supplies they asked us to bal ance
between -- and | looked it up while | was sitting there --
bet ween 2014 and 2019 was m |k from Farnmers Union. So
this is mlk they brought to us. W pooled it. W did
not buy it or use it in our plant other than for bal ancing
m ni nuns, and even at that point we bought it fromthe
bal anci ng partner, not from Farners Union.

Q Thank you.

MR, ENGLISH: | have no further questions. And
obviously, if soneone el se has a foll owup question,
that's fine, but | think it was inportant for the record
to be clear.

THE COURT: \What is the cheese plant in GChio?

THE W TNESS:  Yes.

MR. ENGLISH: What's the name of it?

THE WTNESS: Oh. |It's Rothenbuhl er Cheesenakers.

MR. ENGLISH: You're going to have to spell that,
| " m sure.

THE WTNESS: Al right. You ready?
ROT-HE-NB-UHL-E-R, and there m ght be sone unusual
punctuati on over the O

MR. ENGLI SH:  An um aut, naybe.

THE W TNESS:  Yes.

THE COURT: OCh, an uml aut perhaps.

MR ENGLISH U ML-A-UT.

THE COURT: But if you put in the U-H you mght

not need it. | don't know.
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Do you still balance with the Rot henbthl er plant?
THE WTNESS: W do. They replace that mlk with
ot her producer mlKk.
THE COURT: Under st ood.
BY MR ENG.I SH:

Q And you've had no rel ationship of any kind with
Farmers Uni on since 2019, correct?

A Correct.

MR. ENGLISH: | have no further questions.

THE COURT: Thank you.

Any foll ow up?

DR CRYAN: | really -- this is Roger Cryan from
Farmers -- Farm Bureau. Not Farners Union, from Anerican
Far m Bur eau Federati on.

THE COURT: You have been watchi ng too many
comrercials on tel evision.

DR. CRYAN: | have been watching -- |'ve been
hearing the di scussi on about Farnmers Union.

RECROSS- EXAM NATI ON

BY DR CRYAN:

Q | apologize if | mssed this, but the mlk is al
the -- all the mlk that you are discussing is pool ed, the
mlk that you receive from producers and then send to the
cheese plant in order to -- to address your surpluses? |Is
that all pooled mlk?

A. Normally, yes. And it is nore than a cheese -- it
is nore than one plant, it's a few plants.

Q And do you not believe that if you have additiona
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mlk, if you bal ance your supply by having additiona
m |k, and then you ship your surplus into the nmarket, that
you don't believe that that's balancing? That's using the

mar ket for bal anci ng?

A. Ri ght .

Q That's your interpretation of bal anci ng?

A. Well, it is not anything that's done for us by
the -- it's -- we don't need a Federal Order systemto do
t hat .

Q Ckay. Al right. Thank you very nuch.

A. Ckay.

Q You understand that when that mlk is shipped to
t hose manufacturing plants, it is pooled as manufactured
class [sic] mlk; is that correct?

A As what ?

Q I f you ship that mlk to a Cass IlIl plant, it is
pooled as Class Il mlk?
A Sur e.

DR. CRYAN. kay. Very good. Thank you.

THE COURT: Al right. Any other followup from
for M. Turner?

M. English, you may approach just to |let nme know
if we're finished.

MR, ENGLISH | amfinished. And | appreciate
Your Honor, the court reporter, and others indulging us to
go four-and-a-half extra mnutes so that M. Turner can
get on the road.

THE COURT: Excellent.
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MR. ENGLI SH: Thank you.

THE COURT: M. Turner, thank you. And I'm
glad -- | knew that when Ms. Hancock asked that question

that you didn't think about it, and I'mglad you realized

what you wanted to add.

THE WTNESS: Well, that was our attorney's

t hought, that | was too narrowin nmy interpretation of the

question. And it is to their credit that |I'm back up

her e.
THE COURT: Good. All right. Good team
Thank you. May step down.
THE W TNESS: Thank you.

THE COURT: Al right. Let's take an hour for

l unch. Please be back and ready to go at 1:05.

(Wher eupon, the luncheon recess took place.)

---000- - -
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1 THURSDAY, JANUARY 18, 2024 - - AFTERNOON SESSI ON
2 THE COURT: Let's go back on record.
3 W' re back on the record at about 1:08.
4 | appreciate very nmuch those of you who gave up
5 part of your lunch in order to set up our table and
6 m crophones for the panel of three.
7 | understand we will first have a single wtness;
8 is that correct?
9 MR. ENGLI SH: Good afternoon, Your Honor. This is
10 Chip English for the M1k Innovation G oup.
11 And you are entirely correct. Qur next witness is
12 Dave Hardy, a dairy farnmer. And he had submtted this
13 nor ni ng, and we have been passing out during breaks so we
14 | could save the tinme, exhibits.
15 And so we have Exhibit M G 65, which is
16 M. Hardy's witten statenment, and | would Iike to have
17 t hat marked as the next nunber. And, of course, | have
18 | forgotten what that is.
19 THE COURT: | think that is 472.
20 So is that David Hardy's exhibit?
21 Al right. Let's mark David Hardy's exhibit as
22 472.
23 (Thereafter, Exhibit Nunmber 472 was narked
24 for identification.)
25 MR. ENGLI SH:  Thank you.
26 THE COURT: You're wel cone.
27 | would like the gentleman in the wtness chair to
28 identify hinself by stating and spelling his nane.
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THE WTNESS: M nane is David Hardy, and it's
D-A-V-1-Db HA-R-DY.

THE COURT: Thank you.

And you're very tall, but | think you have
posi ti oned your m crophone pretty well.

THE WTNESS: About right?

THE COURT: | can hear you well.

THE WTNESS: Gkay. Cood.

THE COURT: Good.

"Il swear you in. You have not previously

testified in this proceedi ng?

THE WTNESS:. | have not.
THE COURT: Al right. 1'Il swear you in.
DAVI D HARDY,

Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Thank you.
M. English, you may proceed.
DI RECT EXAM NATI ON
BY MR ENG.I SH:

Q So, M. Hardy, as you have already noted, you need
to speak into the m crophone.

A Yes.

Q And secondly, the court reporter, who often nicely
but still chastises nme for going too quickly, will need to
be taking down your statenent as you read. And for nost
peopl e, reading tends to speed up over tine, or people

read nore quickly. So we ask that you read sl owy enough
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for the court reporter so that everything will be taken
down and can be under st ood.

A. | will do ny best.

Q I n which case, you may proceed with your
statenment, which is Exhibit 472. Thank you, sir.

A. Thank you.

| appreciate the opportunity to offer testinony on
federal mlk pricing topics the Departnent is considering
wi thin this hearing.

As | stated earlier, ny nane is David Hardy, and |
ama dairy farnmer from Mohawk, New York, where | farmwth
my wfe Susan and ny son Aaron and his wfe Sara.

Coll ectively, we are operate a 100-cow certified
organi ¢ dairy and produce crops on as many as 450 acres,
which is in hay and pasture. W have farned at this
| ocation for over 30 years and are bl essed to have created
a livelihood in dairy farmng in the state of New York.

| ama first generation farnmer. | grew up outside
of Boston, Massachusetts. And for ne, it is exciting to
have the next generation integrating i nto managenent and
ownership of the farm This is a goal that nost farnmers |
work with also strive for.

We becane certified organic in 1999. W are
menbers of and market our m |k through CROPP Cooperative,
better known as Organic Valley.

THE COURT: And would you spell CROPP, the way
it's shown in your statenent?

THE WTNESS: Yes. CROP-P.
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THE COURT: And all are in capital letters?

THE WTNESS: That's correct.

THE COURT: Thank you.

THE WTNESS: Certified organic mlk requires
adherence to federal standards established by | aw.

Organic mlk is strictly segregated from non-organic m |l Kk,
starting at the farm going all the way to a finished
product -- finished organic product purchased by
consuners.

In addition to dairy farmng, | was elected to the
seven- nenber CROPP Cooperative board in 2016. Today |
serve as the board president. Before ny board of director
role, I was enployed as a regional pool manager for the
cooperative in the state of New York. | have al so served
in various other |eadership roles for CROPP

My life's work has been in organic dairy.

| talk with dozens of organic dairy farmers a year
and work on a day-to-day basis with the cooperative
| eadership on topics such as our long-termvision of the
cooperative, overall market perfornance, nenber concerns,

i ncl udi ng supply and pay price discussions, genera
cooperative governance, as well as industry positioning,
and sone organic dairy policy matters.

As the board, we often serve as a soundi ng board
for various product |aunches and marketing canpai gns.
Utimately, we are responsible for the eval uation of our
co-op's business | eadership and ensuring the co-op adheres

and excels at our stated m ssion.
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CROPP cooperatives stated mssion is: "The
pur pose of Cooperative Region of Organic Producer Pools is
to create and operate a marketing cooperative that
pronotes regional farmdiversity and econom c stability by
t he neans of organic agricultural nmethods and the sal e of
certified organic products.”

CROPP Cooperative was established in 1988 and is
t he | argest organic farner-owned cooperative in the United
States. Today, we are made up of over 1600 organic
farmers in 32 states. W are in the process of extending
our nmenbership to another over 150 farners over the next
couple years, as we | ook to provide nore opportunities for
small famly farmers and to offer premumfood -- prem um
food to custoners and consuners.

VWhile we offer organic products within four other
comodi ties, we are overwhel mngly positioned in organic
dairy. Oganic dairy represents 95% of the cooperative's
busi ness. Overall the cooperative generates nearly
$1.2 billion in annual sales. W nmarket branded products
as Organic Valley, but also sell ingredients and bul k
offerings to commercial organic buyers.

Wth an average herd size under 80 cows, we are a
cooperative of small farns. The vast majority of |abor on
these organic dairies is famly nenbers living on the farm
and contributing to a | ocal econony.

| checked with co-op staff and by exam ni ng annual
mlk receipts we estimate that 99. 6% of the nenbership

woul d meet the Snmall|l Business Adm nistration's threshol ds
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under $3.75 million in average annual receipts to be
considered a small dairy farm

Just like all in the dairy industry, organic dairy
farmers |like nyself are operating in an extrenely
conpetitive | andscape. Marketing swi ngs, variable
weat her, and the public perception of all dairy all inpact
nmy farm

Unli ke nost dairy, organic dairy at ny co-op is
uni que and places no utility in the pricing schene
established within the FMMO system | can honestly say
that the majority of farmers -- organic farnmers | talk to
about federal mlk pricing have hardly any idea of how it
operates, and secondly, bluntly ask nme, "Well, why shoul d
we be part of that type of systen? W are organic, and
that's not how ny nonthly mlk price is determ ned."

And they are right.

CROPP Cooperative does not base nonthly pay prices
on the gyrations of the FMMOs or future -- dairy futures
mar ket .

Many farners cone to CROPP Cooperative because:
One, they are seeking organic price premuns for their
farmmlk that are historically substantially higher than
conventional mark; and, two, our marketing cooperative
provides stability in its base organic m Ik price.

Li ke nost in the dairy industry, | ampaid on the
conponents of ny farmmlk. But unlike many in the
dairy -- in dairy, ny base mlk price remains stable

t hr oughout the year.
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O course, | receive quality premuns and sone
seasonal adjustnents, but over the past eight years, ny
base m |k price has only changed 12 ti nes.

On average, that's only 1.5 changes per year to ny
base mlk price. It's not a nonthly or quarterly change
where |'mguessing what ny mlk price will be. In terns
of the degree of change, the nobst recent price change was
a $0.50 per hundredwei ght increase starting January 1st,
2024.

This allows ne to plan ny farmfinancials and
| essens the volatility that often plagues non-organic
dairy farnmers. This denonstrates that the cooperative
serves, in part, as a de facto hedging tool. | can nake
all kinds of decisions and approaches on ny input side to
| essen costs and maximze m |k volunme, but | do not have
to worry about the bottomline -- the bottomfalling out
of my mlk price.

See the graph below that illustrates the organic
mlk price stability provided by CROPP Cooperati ve.

And if you look at that chart, this is based on
percent change. So the blue |line represents organic --
CROPP organic pay price, and the red |line represents al
m | k.

At the cooperative we, as the board and
managenent, w th nmenber input, annually establish our base
price -- our base price based on narket performance --

THE COURT: Wbuld you start again with -- at the

begi nning of that sentence, please?
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THE W TNESS:  Sur e.

At the -- at the cooperative we, as the board and
managenent, w th nmenber input, annually establish our
base -- our pay price based on market perfornmance and our
own ability to manage supply and inventories of our
organi ¢ products. Qur aimis to provide the greatest
return to our nenbership, and secondly, to maintain the
long-termviability of the cooperative. To date, we have
been successful as a collection of dairy farners and co-op
| eadership that is constantly under refinenent and change.
W are init for the |long haul.

| recognize this portion of the hearing is focused
on Cass | and to a |l esser extent Class Il differentials.
For organic dairy farners, the differentials are an
abstract exercise which does not inpact our mlk novenent
or what products we process for the organic nmarketpl ace.
My organic farmmlk is not noved in a manner to respond
to signals provided by classified pricing systemand the
Class | differentials. For me, it is also hard to
understand how Class | differentials would still maintain
a Gade A cost factor when there really are not any farns
purposely licensed or shipping Gade B mlk in the
i ndustry.

THE COURT: And that |ast phrase was "or shipping
G ade"?

THE WTNESS: -- B mlk in the industry.

THE COURT: Thank you.

THE WTNESS: For ne, the FMMO hearing proposals
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must be considered primarily fromthe point of view of:
What pressures do -- what pressures do changes create for
nmy marketing co-op that | aman owner of, and how wil|

t hose pressures manifest and inpact ny mlk price or ny
cooperative's business footing?

As | understand it, changes to increase the
Class | differentials represent the largest risk to ny
cooperative. Qur staff estimates that these proposed
changes woul d cost as nuch as 30% nore above our current
annual pooling obligations.

As an organic farnmer and a board nenber, | can
share insights on what increased pooling obligations and
FMMO costs would nmean for Organic Valley. They woul d
fundanentally restrict our ability to return nore
financial stability to our farners. W would have to
consi der:

(1) Increasing retail consumer and custoner
organi c prices, a non-starter in a high inflationary
econony, and especially a risk for those of us in the
prem um dairy categori es;

(2) Requiring a pull back on cooperative asset
i nvestnents and staffing, a nove that would essentially
[imt our ability to bring product to market;

(3) Suppressing farmer pay price increase
opportunities and perhaps a reality that we nmay need to
reduce our base mlk pay price.

The cooperative cannot sustain the risk of these

i ncreased costs without significant harm Even nore
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problematic is that organic dairy farnmers and our co-op
receive no overall upside benefit for our nmandated
participation in the FMMO system As a collection of
farmers that voluntarily manage our own supply through a
guota systemw th organic farmprices well above the
regul ated m ni mum bl end prices, this system underm nes
what we hope to offer producers and consuners of organic
dairy.

We cannot pretend that all mlk is alike, and that
all dairy processing is alike, and that FMMOs shoul d have
t he sane bearing given the differences.

| urge the Departnent not to increase Class | or
Il differential or, if anything, nake adjustnents to
| essen their inpact on fluid Cass Il processors.

| do believe the USDA certified organic dairy is
not treated equitably in the FMMO system and nore
fundanental reformto change -- to change that is
necessary. | know you have all spent nonths and weeks and
maybe even years on the topics in this hearing, but fixing
the FMMO probl ens faced by organic farners and organic
dairy conpani es need to be addressed.

| have been to Indiana in the past since CROPP
Cooperative has 170 dairy nmenbers in the state, but |
never thought | would be here to tal k about USDA federal
m |k pricing.

Thank you for the opportunity to share ny
testinmony, and | would wel cone any questions fromthe
USDA.
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BY MR ENG.I SH:

Q Chip English for the M1k Innovati on G oup.

M. Hardy, thank you for your testinony. | have
just a couple questions before | turn you over for further
exam nati on.

And this is on page 4, which is the chart at the
top of the page. And you' ve already briefly stated this,
but | want to be clear about it.

This is not in dollars, correct?

A That is correct.

Q This is the percent change froma prior tine
period to the next tinme period, in the blue line which is
the crop price, and the red or orange line, which is the
all-mlk price, correct?

A Correct.

Q And the managenent teamthat wll be testifying as
a panel after you are done will also have the sanme chart
and probably can answer nore questions, correct?

A That is correct.

MR ENGLISH: Wth that, Your Honor, | amconplete
with ny direct exam nation, and the witness is avail able
for further exam nati on.

Thank you very nmuch, M. Hardy.

THE COURT: Who will begin cross-exam nation of
M. Hardy?

M. Mltner will.

/1
/1
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CROSS- EXAM NATI ON
BY MR M LTNER:

Q Good afternoon, M. Hardy. M nane is Ryan
Mltner. | represent Select MIk Producers, a cooperative
in the Mdwest and Sout hwest.

Have you been an Organic Valley or CROPP nenber
since you started -- since you got your organic
certification?

A No, | have not.

Q Before you were a nenber of OV, did you narket
your mlk through a different cooperative?

A. Not through a cooperative.

Q Ckay. If you are willing to share, how did you
mar ket your mlk before you joined Organic Valley?

A | originally, in 1999, when | becane certified
organic, | was offered a price through Organic Cow out of
Vernmont. And during the tinme when | did ny transition to
the time | shipped ny first load of mlk, Horizon Organic
bought that conpany. So | shipped to Horizon Organic
dairy for four years.

Q Ckay. | would categorize Oganic Valley as a
vertically integrated cooperative in the sense that
they -- they have nenbers that supply mlk to manufacture
products all within the sane busi ness.

Wul d you agree with that?

A Yes.

Q Ckay. | don't necessarily want you to share

specific financials with the group. But is Organic Valley
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generally able to pay you nore for your mlk than you
woul d have received by selling to a Horizon or soneone
el se?

A. | don't know the answer to that question.

Q Ckay. The fixed price that Organic Valley nenbers
recei ve, does that include any earnings fromthe
cooperative's vertically integrated operations, in other
words, profits fromthe sale of the products that they

manuf act ur e?

A. |"'mnot sure | understand the question. Could you
rephrase?
Q Sur e.

The fixed price that Organic Vall ey nenbers
receive
A Yes.

Q -- is that just for the mlk that they supply to
t he cooperative or does it also include profits of the
cooperative for the products that are sol d?

A. Can you state that, please, one nore tine?

Q Let ne go at it a different way. | want to nake
sure that we understand each other.

When you sold -- when you were selling your mlk

to Horizon --

A Yes.

Q -- they paid you a price for your mlk, correct?

A Correct.

Q And presumably Horizon then nmade profits from

putting that mlk in a carton and selling it to stores,
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correct?

A Correct.

Q Ckay. Now, Organic Valley is a vertically
i nt egrated conpany and, presumably, nakes noney from
selling packaged mlk to stores, correct?

A Yes.

(Court Reporter clarification.)
THE W TNESS:  Yes.
BY MR M LTNER:

Q Ckay. So you also stated that you receive a fixed
price for your organic mlk, correct?

A. Fi xed base price wwth quality and prem uns.

Q Ckay. Do the nenbers al so receive an additiona
paynment periodically or nonthly for the profits that
result fromselling packaged m | k?

A They can. In a -- the nane of it escapes ne at
the noment. It is alnost like a 13th check, depending on
the profits of the co-op.

Q Ckay. So for the co-op | work with they call that
a patronage check?

A Yes. The word | was | ooking for.

Q Ckay. There's a patronage check that reflects the
profits of the manufacturing and retail --

A. Potentially.

Q -- whol esal e operations?

A Potentially.

Q Potentially, because sonetines that noney is

rei nvested or because there's no profit or --
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A. Because there is not enough profit.
Q Not enough profit. Very good.

THE COURT: Mght | ask, is it just once a year
that the decision is nmade whether there are profits to
di stri bute?

THE WTNESS: Correct. Generally in January.

THE COURT: Thank you.

BY MR M LTNER

Q Are there other organic farnmers in your part of
New Yor k?

A. Yes. O her neani ng CROPP Cooperative farners or

organic farners in general ?

Q | was speaking to organic farmers in general.
A Yes.
Q Okay. Are sone of those farmers marketing their

mlk to cooperatives or handl ers other than CROPP/ Organic
Val | ey?

A Yes.

Q Cenerally, if you know, does Organic Valley pay
nore to organic farnmers in your area than conpeting
cooperatives or buyers?

A | don't know that.

(Court Reporter clarification.)

THE WTNESS: | don't know that.

THE COURT: You m ght have to swing that mc a
little closer that way toward you.

THE WTNESS: Ckay. Howis that, better?

THE COURT: Al nost better but --

2024
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THE W TNESS: Al nost better.

THE COURT: Now better.

THE WTNESS: ay. Thank you
By MR M LTNER

Q On page 4 of your statenment, it's the very | ast
sentence in there, and you -- you wote, "Qur staff
estimtes that these proposed changes woul d cost as mnuch
as 30% nore above our current annual pooling obligations.”

| understand that to nean that the increases to
the Class | differentials, proposed by National M|k would
I ncrease the pool paynent by 30% which is different from
i ncreasing the cost of acquiring mlk by 30%

Do | have that correct?

A Yes.

Q Now, | want you to think back to the tinme when you
were shipping to Horizon for a nonent. And | assune this
woul d apply to a farner that today woul d be shipping to
Hori zon.

An increase to the Class | differentials would not

reduce the pay to that organic farner shipping to a

Horizon; is that -- would that be your expectation as
wel | ?
A | woul d assune so.

Q Ckay. So when you are testifying today, and
know you are here both on behalf of your farmand on
behal f of the cooperative, where you tal k about negative
price inpacts, | interpret those price inpacts as being a

result of your co-op being a vertically integrated handl er
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and that that obligation, that increased cost, is divorced
fromthe farm operations.
Wul d you agree with that characterization?
A. Coul d you repeat that again, please?
Q Ckay. Let nme just -- I'll sinplify it again. M
guestions sonetinmes get |engthy, and | apol ogi ze.
The increased costs that you are testifying about
t hat you have expressed concern about --
A Uh- huh.
Q -- that's -- as | understand it and interpret it,
it's attributable to the fact that Organic Valley packages
mlk, it's not a result of anything that any of your

organi ¢ farm operati ons have done or business they

conduct ?
A. Ri ght.
Q Ckay.
MR MLTNER | think that's all | have. Thank

you so nuch for answering ny questions.
THE W TNESS: Thank you.
THE COURT: Who next would |ike to cross-exam ne
M. Hardy?
| see nobody. | invite the Agricultural Marketing
Service to ask questions of M. Hardy.
CROSS- EXAM NATI ON
BY MS. TAYLOR
Q Good afternoon.
A Good afternoon.

Q Thank you so nmuch for being here today. Just a
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few questions. | think sonme of ny questions wll be
better suited for your managenent team so | wll not ask
them of you, and if there's any other ones, just let ne
know and |I'Il save themfor |ater.

A Sur e.

Q You nentioned that organic dairy represents 95% of
t he cooperative's busi ness.

What' s the ot her 5%

A. It woul d be eggs, produce, neat and grain.

Q O the organic dairy piece, do you know how nuch
is in the fluid space and how nuch is in manufactured
product s?

A Fluid accounts for around 55% of the business, but
| think the teamcomng up after ne could answer that a
little bit better.

Q Thank you. Hopefully they are |istening.

A. They may have | eft the room | don't know.

Q You say you are paid on your conponents, but your
base price renmmi ns stable?

A Correct.

Q So could you just talk a little bit, just kind
of -- I don't want any confidential information, just
structurally how that works for you.

A. So the base price is based on a certain |evel of
conponents, and then anything we produce over that
I ncreases.

Q Ckay. And do you know t he conponents of your raw

m | k?
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A. O ny personal raw m | k?
Q Yes.
A | do.
Q Wul d you m nd sharing those, if you fee
i nclined?
A No.
Q Ckay.
THE COURT: | wonder if he was saying, "No, |

don't mnd"?
THE WTNESS: No, |I'mnot going to share.
M5. TAYLOR: Ckay. That's fine.
BY M5, TAYLOR
Q And you receive quality prem uns and seasona
adj ust nent s.

Can you tal k about what those seasonal adjustnents

are --
A. The cooperative --
Q -- conceptual ly?
A. Sure. The cooperative pays a premumfor w nter

mlk, and it deduct in spring flush time. And of course
quality, based on quality of your mlKk.

Q Ckay. And you say on average that your base price
has only changed 12 tines over the past eight years.

And what causes it to change?

A Suppl y/ demand bal ance.

Q And coul d that --

A. | f we oversupply, we have to bal ance that.

Potential pay price increase or decrease.
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Q Ckay. So it could be up or down?

A It could be up or down.

Q Ckay. And that's sonething the board figures out?
A Yes.

M5. TAYLOR: That's it from AMS. Thank you for
your tinme today.

THE WTNESS: Thank you.

THE COURT: M. Hardy, |I'm/looking at Exhibit 472,
and | see that the Hardy Fam|ly Farm LLC, is located in
Mohawk, New Yor k.

Whi ch part of New York is that, for ne?

THE WTNESS: CQur farmis about one hour east of
Syracuse, New York, one hour west of Al bany, New YorKk,
right off of -- eight mles south of 1-90, in the hills of
t he Mohawk River Vall ey.

THE COURT: Wonderful.

So | just want to congratulate you on a life well
lived. Your consistency, having been a pioneer in going
organi ¢ back in 1999, and having been willing to serve in
a voluntary basis, in hel ping pronote the organic dairy
and other organic farmng, |long before many of us had even
heard the word organic, | think is very nuch conmendabl e
and to be congratulated. And | just -- | just
congratul ate you on your work.

THE WTNESS: Thank you. | appreciate that.

THE COURT: You're very wel cone.

And, M. English.

MR. ENGLI SH: Good afternoon, Your Honor. | have
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no further questions, but | nove adm ssion of Exhibit 472,
and then the w tness naybe excused.

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 472, also marked
M G 65?

There is no objection. | admt into evidence
Exhi bit 472.

(Thereafter, Exhibit Nunber 472 was received

into evidence.)

THE COURT: Thank you, M. Hardy. You nay step
down, and you are free to stay, and you are also free to
go.

THE W TNESS: Thank you

MR. ENGLI SH:  Your Honor, Chip English for the
M Ik Innovation Goup. | too want to say thank you for
t hose who set up the tables in advance.

Qur next three witnesses for Oganic Valley are
Shawna Nel son, Chris Dahl, and Adam Wart hesen,

WA-RT-H E-S-E-N.

THE COURT: So we're checking the mcs to nake
sure they are on. And | thank not only these folks for
getting this set up while the rest of us were having
l unch, but al so our sound man, Dakota, who devoted nost of
his lunch hour to making sure we were ready to go.

MR. ENGLISH: And | too, Your Honor. | neant to
i ncl ude Dakota, but | neant the whole setup, tables, the
three chairs, the three m crophones, all very hel pful.

THE COURT: So I'mgoing to do this one at a tinme.
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| would like to start with Ms. Nelson. | would
like for you to state and spell your nane, and this wll
al so be a m crophone sound check. | think the mc is way
too far away from you

Dakota, would you cone help us adjust this? |If
you can extend that so that -- let himdo it. He knows
where the |l evers are.

State and spell your nane, please.

M5. NELSON: Shawna Nel son, S-H A-WN A,
N-E-L-S O N

THE COURT: Have you previously testified in this
pr oceedi ng?

MS. NELSON: No.

THE COURT: 1'd like to swear you in.

SHAWNA NEL SON,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: And now, to your left, | would Ilike
you to state and spell your nane.

MR, DAHL: Chris Dahl, GHRI1-S D A HL.

THE COURT: Have you previously testified in this

pr oceedi ng?

MR. DAHL: | have not.
THE COURT: [|'d like to swear you in.
CHRI S DAHL,

Being first duly sworn, was exam ned and
testified as fol |l ows:
THE COURT: And to M. Dahl's left, would you
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state and spell your nane?

MR, WARTHESEN: You bet. M nane is Adam
wart hesen, ADAM WA-R T-HE-S-E-N

THE COURT: And you pronounce that Warthesen?

MR. WARTHESEN:  Yes.

THE COURT: Have you previously testified in this
pr oceedi ng?

MR. WARTHESEN: | have not.

THE COURT: Wbuld you raise your right hand,
pl ease.

ADAM WARTHESEN

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Now, this roomgets particularly dry
in the afternoon, and | find it difficult to speak, even
t hough I"'mnot trying to speak a lot. So at any tine you
want to take a break and try to open one of these bottles
of water, get your throat lubricated, please do that. |
think it -- you mght find it necessary.

Al right. And --

MR. ENGLI SH:  Your Honor, we have three docunents
to mark.

THE COURT: Very good.

And | see a |laptop. Are we going to have a
Power Poi nt .

MR. ENGISH: There will be a PowerPoint. That's
the third of the three docunents.

THE COURT: Excellent. You may identify the
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docunent s.

MR ENGLISH: So the first docunent is
M G OV- Exhi bit 22 Corrected, which was the statenent
subm tted back in Septenber. And I'll represent the
correction, this may sound a little famliar, is that
t here has been a change-out in the testinony. M. Nelson
is appearing in lieu of a statenent nade before, but
there's no other change in the testinony that was
pre-submtted.

So | would like to have M G OV-Exhi bit 22
Corrected narked, Your Honor.

THE COURT: Yes, that wll be Exhibit 473.

(Thereafter, Exhibit Nunber 473 was narked

for identification.)

MR. ENGLI SH: The second docunent is M G Ov/ CROPP
Exhi bit 22A, which was submitted tinely for today's
di scussion. And | have that as marked as 474.

THE COURT:  Yes.

(Thereafter, Exhibit Nunber 474 was narked

for identification.)

MR. ENGLISH And then as in prior MG w tnesses
this week, we have M G OV/ CROPP Exhi bit 22B, which is the
Power Poi nt presentation that will formthe basis of their
actual oral testinony today.

Could I have that marked as 4757

THE COURT: Yes.

(Thereafter, Exhibit Nunmber 475 was marked

for identification.)

2024
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DI RECT EXAM NATI ON
BY MR ENGLI SH:

Q Before we start the presentation, | would like to
have each of the witnesses briefly introduce thensel ves,
starting with Ms. Nel son.

A (Ms. Nelson) Absolutely. M nane is Shawna
Nel son as | stated earlier. | have been with the
cooperative, so CROPP Cooperative/Oganic Valley for
19 years this upcom ng May, and | oversee our nenbership
team which is approxi mately 150 enpl oyees that work
across all of our pools. So you heard that in David
Har dy' s presentation, but our dairy pool, our egg pool,
our neat pools, our produce pool, and our grower pool.

Wthin dairy, specifically, | oversee our farner
rel ations and resources; field operations; supply
forecasting and supply managenent; farner payroll; Federal
MIk Marketing Order reports and filings; and m |k
hauling, so that is the assenbly of our mlk, and mlk
suppl ying, which is the delivery of where we deliver it to
our different plants; along with the managenent of our own
fleet. And | have a bachelor's of science degree fromthe
Uni versity of Wsconsin-Stevens Point in business
adm ni strati on.

Q Thank you.

M. Dahl, could you briefly introduce yourself as
wel | .

A (M. Dahl) Yes. Chris Dahl. | manage our dairy

payroll and m |k handl er relationships at the cooperati ve.
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Along with that work cones the Federal M1k Mrketing

Order reports, which brings nme here today. | have been
wi th the cooperative for

Q And, M. Warthesen,
your sel f.

A. (M. Warthesen)

18 years.
coul d you pl ease introduce
You bet. |'m Adam Wart hesen.
|"mthe junior of the group. | have only been here ten
years at the cooperative. | oversee our

So |

gover nnent
affairs and industry relations. wor k on policy for

the cooperative, and | interact with our trade
associ ati ons and trade partners.

Q And to be clear,
t hrough t he Power Poi nt presentati on.
a portion of start with Ms. Nel son.
we'll turn to M. Dahl,
M. Dahl." And then we'll

"Let's turn to M. Wart hesen."

what we're going to do is go
And for sinplicity,

it will And t hen

and I wll say, "Turning to

turn to M. Wart hesen, and |

will say,

We have al so, in preparation, suggested that

during cross-exam nation, each witness will decide -- what

2024

who will

"This is Shawna,
At | east, that'
MR ENGLI SH:

t he question is,
w |l say,
is Adam"
Yes,
Thank you.
BY MR ENG.I SH:

Q
start with what
" CROPP"

So could we start

nmean?

TALTY COURT REPORTERS, INC.
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Myr a.

the presentation. So let's
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A. (Ms. Nelson) So CROPP Cooperative is the
cooperative that is owed by our farmner-owners, and
Organic Valley is the brand nane that you will see us in
t he marketplace. And so as you can see here, you wll see
t hose products listed as Organic Valley for dairy, eggs,
produce, and within our grower pool.

Q And so now I'mgoing to mninmally be involved, so
if you could, thinking about the slides, tell us about the
| eft-hand side and the information as provided there.

A (Ms. Nelson) Absolutely. So CROPP Cooperative
was established in 1988, so we just celebrated our 35th
anni versary. W have $1.2 billion in sales, and you see
t hose sal es across 50 different states. And our farners,
we have 1600, and they are in 32 different states. And we
have 920 enpl oyees across our cooperative.

On the mlk side specifically, and our dairy
farmers, we do take all of the mlk fromour dairy
farmers, and that equates to 262,000 on-farm pi ckups each
year, wth 38 haulers. W haul our own mlk, but we also
use contract haulers. That is 34,000 | oads of mlk that
we're scheduling into different plants. And there's 90
different delivery |ocations that we're using across our
co-man and our plant at work.

Q Ad co-man neans co- manufacturing?

A. (Ms. Nelson) Co-manufacturing, yes. Thank you
for catching that.

Q That's quite all right.

So now, if you turn to page 3, the next slide,

TALTY COURT REPORTERS, INC. 11083
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 18, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

pl ease di scuss the map, and then I'll ask you two
guesti ons about it.

A. (Ms. Nelson) Yeah. So | talked a little bit
about some of our statistics on that |ast slide, but this
map shows you our footprint across the U S. around farns
and our co-manufacturing and plant |ocations.

And so in the green dots you will see our farm
| ocations across the United States. Again, we're in 32
states, and this is showi ng you that we have 1418 -- so
1,418 -- dairy farns.

Now, as Dave nentioned earlier, we are in the
process of procuring new farns, and so that nunber as of
yesterday was actually 1,436, because between putting the
map toget her and now we have increased the nunber of farns
that are shipping with the cooperati ve.

In the yellow stars here, you can see our dairy
co-manufacturing plants, and in the orange-ish stars you
will see our locations. W have nade a uni que and
intentional strategy, as a cooperative, to mnimze our
investnment in brick and nortar, and we rely on a network
and rel ationships within our co-nmanufacturing network.
And you can see where those are | ocated conpared to our
dairy farns.

Q So | think what you have indicated is the map is
representative but not quite up to date?

A (Ms. Nelson) Correct.

Q | s that true about the co-manufacturing as well?

A. (Ms. Nelson) Yes.
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Q If you turn to the next slide, please, tell us
about your branded products.

A. (Ms. Nelson) So as we stated earlier, we have
sal es of over $1.2 billion, and our branded products are
sold in 50 states and 18 countries. And our branded
portfolio has approximately 137 different products. W do
have products across all of the classes, but 55% of our
mlk goes into Cass |

Q Wul d you then go to the next slide. And first
just discuss the left-hand side, and then I'l| ask
guestions about the right-hand side.

A. (Ms. Nelson) Understood.

So all of our nenbers that ship mlk with the
cooperative are USDA certified organic. 99.6 [sic] of
themare small dairies, according to the Small Busi ness
Adm nistration. And really what that neans to us is our
dairies are owned and operated as famly farns and run by
the famly.

We have quite a diversity in culture within our
nmenbershi p, both in the conmmunities, with 50% of our
menbership being in the Plain conmunity, meaning Am sh and
Mennonite nenbers, and our approach to dairy. So we have
a span of 12- to 1,000-cow farnms. So sone of our farns
have 12 cows, and sonme of themgo all the way up to 1, 000
cows. And we have a different m | king operations, so we
have hand m | kers, we have robots. And so there's quite a
diversity in what -- how our nenbers mlk their cows as

wel | .
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Q Now let's turn to the right-hand side of the
slide, and please tell us what's going on in this slide
and what is it show ng, please.

A (Ms. Nelson) So this slide is show ng you, of the
mlk that's going into our Class | plants, how many farm
pi ckups it takes, how many farnmers are on that route to
assenble a full route of mlk that's delivered to those
pl ants.

So as you can see, that goes fromone all the way
to nore than 20, with 35%of our mlk that's delivering
into Cass | having between six and ten farns on that
| oad.

Q And your experience, that's a little different
fromthe conventional market, correct?

A (Ms. Nelson) Alittle different, yep.

Q Let's turn to the next slide, slide 6, for those
fol |l owi ng al ong.

And what does -- what is the pictorial here?

A. (Ms. Nelson) So earlier we tal ked about our
reliance and our intentional and unique strategy of using
co-manufacturing plants. But we do own three plants
Wi thin the cooperative. One of those is a creanery in
Chaseburg, Wsconsin, where we standardize mlk and butter
producti on.

The second one is a plant in McMnnville, O egon.
Agai n, we standardize m |k there and do powder producti on.

Q Coul d you spell McMnnville for the court

reporter, please?
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A. (Ms. Nelson) | will giveit atry.
MCGMI-NNV-I-L-L-E,

Q Sorry to interrupt.

A (Ms. Nelson) And then the third plant that we
operate is a conversion and labeling facility in Cashton,
W sconsin, as you can see in the picture. W do ghee
refinenment and packagi ng there, and cheese conversion and
packagi ng there as wel|.

Q So what kind of refinenent do you do there?

A (Ms. Nelson) GChee. So it's nelting down butter

into a clarified product.

Q And is that -- howis that spelled?
A. (Ms. Nelson) GHEE
Q I"mtrying to help the court reporter out. It is

not nere curiosity on ny part.
A (Ms. Nelson) And then on cheese conversion, just
to be alittle bit nore specific, it's taking |arger
bl ocks and getting themdown into retail sizes and
packages.
Q So --
THE COURT: I'd like to go back to the first
pi cture on slide page 6.
What was the location of that first plant?
M5. NELSON: In this upper right -- or upper |eft
corner?
THE COURT: Yes.
M5. NELSON: That is our Chaseburg Creanery.
THE COURT: And where is that?
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M5. NELSON: I n Chaseburg, Wsconsin.
THE COURT: And how i s Chaseburg spell ed?
M5. NELSON:. GCGHA-S-E-B-URG
THE COURT: Thank you.
BY MR ENGLI SH:

Q Al right. So M. Dahl, if you could pick up for

slide 7.

Coul d you pl ease discuss this slide.

A. (M. Dahl) Certainly. And, again, just for the

court reporter, this is Chris Dahl again, as introduced
earlier. M team nmanages the dairy payroll and the
Federal M Ik Marketing Order reports that go along with
t hat .

And within that teamwe file those reports

ourselves. W also work with our mlk handling partners

2024

who file Federal Order reports on our behalf. Not only do

we file the reports, but we receive the receipts and

utilizations as a result of those nonthly reports, which

really is what has kept ne engaged in this specifically

and brought ne here today, because in the nmultiple

proposal s we have seen, there is sone detrinental effects

that | can see on the reports that we submt if sone of
t hose proposals woul d nove forward.
In addition, the table that is shown here does

show t he exposure that we have anongst all the Federal

Orders. As you can see, we have farnmers in eight of the

11 orders, processing facilities in nine of those orders.

And t hose woul d be co-manufacturers of ours. And fluid
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co-mans in six of those orders.
THE COURT: Wo and what? Co-nmans?
MR, DAHL: Fluid co-nmanufacturing, yep.
THE COURT: Correct. So the difference between
t he processing columm that's got every order -- | nean,
all the orders that are shown on this page, and the one
next toit, what is the difference between those?
MR, DAHL: So processing is going to include
co- manuf acturers who nake every product, any product for
us, cheese, butter, or fluid mlk. The fluid colum is
sinply those who are only bottling mlIk for us.
THE COURT: Thank you.
BY MR ENGLI SH:
Q And just to be clear, the order that's omtted on
this is Order 6, correct?
A. (M. Dahl) That is correct.
Q So let's turn to page 8.
And pl ease discuss this slide and your views from
this slide.
A (M. Dahl) Yeah. On this page we wanted to
di scuss the organic dairy and how it |ooks wthin the
Federal M|k Marketing Order system As you can see here,
organic dairy is heavily indexed in Cass |, nuch greater
than the rest of the Federal M|k Market Order system and
any Cass IIl is the adverse effect. W are under index
in Cass Il while the Federal M|k Market Order systemis
hi ghly i ndexed there.

The bi ggest concern here with -- with this m x of
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utilizationis -- is any increase that we would see in
Class | negatively inpacts organic without any -- any
benefit in return to our cooperative and its nenbers.

A few other things just to point out here about
organic dairy within the Federal M1k Market O der system
Qur pay price currently is and historically is well above
the uniformprices within the Federal M|k Mrket O der
system W have | ong-term nenbershi p agreenents with our
organi ¢ nmenbers. And, you know, Federal M Ik Market Order

pool mlk just sinply is not substitutable with organic

m | K.

Q So you nention Class |, but there's also a
proposal to increase Class |Il. That would al so negatively
i npact ?

A (M. Dahl) Correct.

Q So let's go to the next slide. Continuing with
you, M. Dahl.

A. (M. Dahl) vyeah. So this slide here, and | know
M. Hardy got sone questions on it and answered them wel |,
but we'll expand on it a little bit nore here with our pay
price within Organic Valley.

Qur pay price is set annually by our Board of
Director -- Board of Directors and managenent team wth
input fromthe entire nenbership. The price that we --
that the board establishes is based upon the needs of our
farmer nenbership, the ability of our co-op to neet sales
targets and nmanage our inventories, and al so obviously

cost of goods, right, what is our cost of goods. You have
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to be able to be know edgeabl e of that when setting your
pay price.

To us, pooling obligations that we see is a cost
of good to our cooperative when trying to make pricing
decisions. The -- even though it is a cost of a good, you
know, that doesn't -- it isn't a direct inpact -- isn't a
direct factor in our setting of that pay price, right? It
indirectly affects how we set our organic pay price,
because it is a cost of good to us. W don't tie our pay
price to it, but it inpacts the dollars we have to be able
to set a price.

And that's what | -- that's nentioned here, you
know, the rules and requirenents do indirectly inpact, as
| noted. The Federal MIk Market Orders as they stand
t oday and how they inpact us are really taking noney away
fromour crop owners and nenbers.

You know, in my role, you know, when the board and
managenent teamis trying to nake pay price decisions, you
know, the question of what's pooling going -- what are
pooling obligations going to be or what are they, or mybe
even worse, you know, the board makes a pay price change,
and within a nonth we see pooling obligations spike.

As many of us know here, trying to explain pooling
to folks who don't work in it day in and day out is very
difficult. Thankfully we have M. Hardy who under st ands
it on our board.

But not only that, the question we get in return

on that that's very difficult to answer is when we tel
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our board, hey, our pooling obligation is this in a cost
to us, and they ask, well, what are we getting out of
that? | don't have an answer today to tell the board what
organic is getting out of the Federal MIk Mrket O der.

Q So let's go to the next slide, which we saw
earlier wwth M. Hardy. So this is page 10 now for those
onl i ne.

What -- please discuss now what this is and the
headi ng.

A (M. Dahl) Yeah. So, again, this is simlar --
it is the sane chart that we sawwth M. Hardy, and this
is really trying to denonstrate and illustrate the stable
price that we strive for. This, again, is show ng
per cent age of change year to year in our pay price. It is
not dollars. And, you know, it really reflects how our
establ i shed pay price is not tied to the conventional --
or to the Federal M|k Market Order pricing system |If it
were, we woul d see many hi gher ups and down |i ke that.

And it is a concern of ours, and we want to be able to
strive and maintain this blue stable and sustai nable |ine.
Q So it starts with a point in tinme, and so let ne

see if | can get this right.

A. (M. Dahl) Sure.

Q In 2017, it is showing basically |ooks |ike maybe
m nus 9% or mnus 8% is that correct?

A. (M. Dahl) That is correct.

Q And that is to the prior time period, which would
be 2016 --
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A. (M. Dahl) Yes.

Q -- correct?

And then 2018, it |ooks pretty nmuch even, it nmay
have been down a half percent or sonething; is that
correct?

A (M. Dahl) Correct.

Q And -- but also, what it is showing is the
all-mlIk price has gone down basically 20% fromthe prior
year in 2018 as conpared to 2017, correct?

A. (M. Dahl) Yes.

Q Ckay. Wiy is stable pay price inportant to your
farmers?

A. (M. Dahl) The stable pay price is inportant for
our farnmers so they can continue to support small famly
farms. It is inportant, they can nmake their plans on
their farmto be profitable when they know what they are
going to be paid. You know, the next generation is a huge
thing to organics in our cooperative, and being able to
mai ntain that stable price is actually critical for our
future success.

Q So let's turn to page 11, and I'mgoing to ask a
specific question in a nonent, but let's start with
general .

What is being shown on the slide that is page 117

A (M. Dahl) Yeah. So in general what is being
shown on this page is the blue line is show ng our percent
i n change of pool obligation nonth over nonth, and this

dates back to January of 2021
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In that sane tinmefrane, the orange |line represents
t he percentage of our supply that is supplying the O ass |
fluid market.

Q So what the heck is going on between April and My
of 2021 when literally the blue |line goes off the chart?

A (M. Dahl) Yeah, it -- it did go off the chart.
You know, it's -- we didn't put it on here, but it is a
425% i ncrease pooling obligation in that period of tine.
Very difficult to plan for that. | -- | can't tell you
what exactly happened in that tineframe, but | can tell
you that we didn't have control over what happened.

Q And, in fact, basically your Cass | was the
same --

A (M. Dahl) Exactly.

Q -- correct?

And part of this is if you try to do 425% the
chart woul d have basically di sappeared in everything el se,
correct?

A. (M. Dahl) Yes.
Q So that's why you didn't put that on?
A (M. Dahl) Exactly correct.

Yeah, in addition, | would say, you know, organic
is one of the fewgrowing Class | sectors. Forcing
organic dollars into the pool, in ny opinion, does two
things: |It's going to take noney fromfarnmers who have
taken the risk and commtted to maintaining the organic
certificate, and we're going to take those dollars and pay

themto non-organic farms, which we can't use their mlk
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I n our organic system
Q Al right. One last slide | think for you before
we turn over to the next w tness.

Was there --

A (M. Dahl) I think I"'moff the hook. | think
Adam i s up.

Q Ch, I"'msorry. | got it in the wong order in ny
outline. Al right. So actually you are done.

So, Adam could you take it from here on page 12.

Was there an alternative that USDA shoul d have
hear d?

A. (M. Warthesen) Yeah. Thanks, Chip. This is
Adam Wart hesen for the court reporter

So as part of the MIk Innovation Goup, as
Organic Vall ey, we had been very interested in an organic
exenption proposal being heard because, as Chris
descri bed, and as Dave did, we feel that organic remains
in an untenable position within the orders.

When the original Hearing Notice cane out,
obviously it said, you know, the current pricing
provisions applicable to all FMMOs. So we felt that the
chal | enges that organics was facing would be one of those
topics we would want to hear. You know, that obviously
wasn't the case, and so that decision was nmade, you know,
ad hoc that only amendnments to the uniformpricing
formul as was going to be the subject area.

We continue to believe that organics is in an

unt enabl e position, that it denon- -- that the orders
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denonstrate a lack of flexibility, that the wll of the
maj ority suppresses the mnority, as organics is a snall
portion of the entire mlk production in the US. And,
you know, we've talked to many farners, in fact, 174 of
t hem that had supported this being included in the

heari ng.

is your position then if you turn the slide on
Proposal 207?

A (M. Warthesen) Yeah. As Chris described
earlier, the Class | differentials put an inpact on our

busi ness. You know, we think and we believe in MG s
these differentials. The Grade A, the bal ancing costs,
that are -- that we're already doing those oursel ves
our marketplace at all.

testi nony we have heard earlier today.

If the $1.60 that is the current base
differential, if USDA were to adopt that proposal such
$1.60 less, what is the practical inpact of that on
Organic Vall ey and your farners?

A. (M. Warthesen) | appreciate the question.

So the three of us and those that work at the

proposal, which is Proposal 20, that says, let's exani ne

Q So that not having been heard at the hearing, what

the incentive service, none of those things are sonething

within the co-op, and us paying those out does not service

Q So let me -- let me ask a question related to sone

that Organic Valley in its processing capacity was payi ng

co-op, we are agents of the principals. So Dave Hardy and
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our nenbership own the cooperative, so that $1.60 would be
brought back into the cooperative, and the decision would
be nmade by the board and managenent about where to depl oy
those assets. It could likely be a price increase to the
farmers or it could be an investnent in their equity in
assets of the co-op.

Q In any event, it is a benefit to the farners,
correct?

A. (M. Warthesen) It is a decision that wll be
made by the board on how to use those resources.

Q So let's turn now to the next slide.

And there's a lot of information on this slide,
but let's -- so this is the basis for the opposition to
19, correct?

A. (M. Warthesen) Yes, that's correct. So, you
know, this -- | want to point out with this chart, right?
In the earlier graph that M. Dahl showed, you know, our
m |k placenments for Class | stays pretty consistent, so we
really are not noving mlk around to satisfy sort of any
signals fromthe orders.

We are al so seeing a continued burden that we
cannot mtigate. You know, our only real option to
mtigate sort of pooling costs would be crafty depooling,
and when we're highly leveraged in Cass |, there's not
really a lot of opportunity for that.

So if you |l ook at Nunber 19 Current, this just
denmonstrates sort of the cost increase that we would see

for the 13 processors, and these are our 13 processors for
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our fluid mlk. Qur math as we sort of overlay this on

our volume shows that this would be the biggest inpact on

our co-op. This would be a 30%increase in our pooling

obl i gations annual ly.

Q So let's go to the next slide and tal k about that

alittle bit and your position on other proposals.
A. (M. Warthesen) Yep, thank you.

So here | just wanted to acknow edge we support

Proposals 8, 9, 14, and 15. W oppose Proposals 1, 2, 13,

16, 17, 18, 19, and 21.

Q Then you say worst case scenario is a 40% i ncrease

in pooling obligations. A nonent ago you tal ked about 30%

on the d ass |I.

And so the other 10% woul d be on the rest of the

proposal s?
A. (M. Warthesen) Yep, thank you.

There's -- sonme of those other proposals we | ooked

at sort of -- because these are -- the Departnent is
characterizing themin five issue topics, | kind of
at what are the -- what woul d be the worst case scenario
in any one of those issue topics if that proposal was
adopted. And so there's one on Cass Il that would

i ncrease our costs by about 4% There's anot her one by
Edge Co-Op that woul d i ncrease our costs by about 4%

if you kind of do the aggregate, worst case scenari o,

| ooked

So

is a 40% i ncrease. This is amultimllion-dollar increase

to Organic Valley, not -- on already a nmultimllion-dollar

pool i ng obligati on we have.
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Q And, again, that's a nultimllion-dollar increase
on your dairy farner-owners for whomyou are agents?

A. (M. Warthesen) Correct.

Q Do you have any concl uding remarks either from
that slide or the next slide?

A (M. Warthesen) Well, | think what | would |ike
to say on this final slide is |like Oganic Valley, right,
we are agents of the principals. Qur farnmers own us, and
they are the owners of the co-op. W work on their
behal f.

But the enpl oyees are there because they believe
in a vibrant and diverse dairy econony. You know, we as
Organic Valley, we want to -- you know, we believe in
i nnovation. W want to see it applauded, and we want to
see it fostered. W have new products com ng out --
woul d | ove to share sone of themwith you -- that | ook at
i nnovation right now.

You know, we woul d | ove the organi c exenption
proposal to be heard. W're not at that place in this
hearing, so we are stating what is the place where we see
the greatest risk and where do we think sone proposals
make sonme progress. And we think Nunmber 20 begins to
address sonme of the unintentional consequences that
conpani es |like us face because of the orders.

And then, you know, | had stated already, but we
have been interested in, how does organi c be understood
within the orders, since 2015. And we thought if it -- if
it wasn't going to be heard in 2015, why wouldn't it be
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heard at a national hearing? |If it isn't heard at a
national hearing, |ike when is that opportunity? So we're
going to continue to investigate that with our partner and
our firmand wth our owner-nenbers.

Q Do you have any concl udi ng remarks ot her than
t hose, anything el se you want to say before | turn you
over for further exam nation?

A (M. Warthesen) No, | -- | -- not that | have.
Appreci ate the opportunity to give remarks.

MR, ENGLI SH: Thank you, all three of you.

Your Honor, subject to cross-exam nation, | nove
adm ssion of Exhibits 473, 474, and 475.

THE COURT: Thank you, M. English.

MR. ENGLI SH: The witnesses are avail able, and
they will determ ne based upon the question who is the
best to answer. And as | said, they will endeavor to
identify, as they already have, who is speaking.

THE COURT: So it is your proposal that the
Cross-exam ner does not necessarily nanme a w tness who
wi Il answer the question?

MR, ENGLISH | think that would be inefficient.
| nmean, they could do it, but |I think they are going to
find, you know, that they know -- the w tnesses know best

who is the person to answer.

THE COURT: | see. Al right.
MR, ENGLISH And it is clear, | think, the |ines
of who is doing what, but | think -- | think we should |et

the wi tnesses decide who is going to answer, because
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that's the whole point of having the panel. W could have
done three separate witnesses, and then it would have been
much nore inefficient, | think.

THE COURT: Al right. Wll, those who are
cross-examning, if you wish to ask a particul ar question
to a particular wtness, ask ny perm ssion.

W're going to take a little break right now,
let's take ten mnutes. Please be back and ready to go at
2: 30.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

Back on record at 2:30.

Who would like to be the first to ask
Cross-exam nati on questions of the panel?

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good afternoon, everybody.
A. (Ms. Nel son) Good afternoon.
Q Col I ective Organic Valley.

| have net Adam before. |It's nice to see you.

A (M. Warthesen) N ce to see you, Roger. dad you
are here.

Q "' m Roger Cryan with the Anmerican Farm Bureau
Feder ati on.

And ny first question is about the table on
page 8, about the organic and Federal Order total mlKk
utilization by class.

To be honest with you, that was -- it was
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surprising to ne how low Cass | utilization for organic
mlk was, and it seens to suggest an evolution towards a
nore conprehensive -- nore conprehensive consunption of
organi ¢ dairy products in the market.

s that -- is that -- is that accurate?

A (M. Warthesen) This is Adam for the court

reporter.

Thanks for pointing that out. | think many of us

in the roomal so recogni ze the consum ng habits of public

are changi ng sonmewhat with dairy. So you m ght -- that
m ght continue to evolve in the future, but right nowit's
just kind of what it is. | think that the Cass | where
55% of organic is continues to be our experience as well.
Q It is ny recollection it used to be nore Iike 80
or 85%
A (M. Warthesen) | believe it was higher. |

couldn't really comment on, you know, how nuch back --
Q Ckay.

A. (M. Warthesen) -- that was. | know you were at
AVMSB. |'msure you have sone stats on it.

Q That was ny recollection. | don't have -- that
could be -- | guess it's -- it's -- it's not on the
record. | don't know. | don't know --

THE COURT: You don't need to testify, Dr. Cryan.
DR. CRYAN. It's not relevant because it's outside
the scope. [|I'msorry.
BY DR CRYAN:

Q So the other question is, with respect to the
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operations of Organic Valley, one of the concerns, if |
heard right, was the ups and downs of the pool draws and
t he pool contributions.

Wul d be hel pful if the -- if the pool draws or

contributions were nore consistent fromnonth to nonth?
A (M. Warthesen) So this is Adamagain for the
court reporter.

We have got a brand new CFO at Organic Valley, and
when we showed that sane chart about variability, his
remark to us, well, how do |I plan ny business plan given
that variability? So, of course, we would -- you know, |
think that's a big challenge for us and the fact that it
just seens to be every year increasing to be nore and
nore, it's perhaps even a bigger challenge. So you have
both variability and both increased costs.

Q So nore consistent PPDs and pool draws and so
forth would be a positive contribution to the business?
A. (M. Warthesen) Yes.

DR. CRYAN. Very good. That's all | have got.

Thank you very nuch.

THE COURT: |Is there anyone el se who has
Cross-exam nati on questions for the panel before | call on
the Agricultural Marketing Service to ask questions they
have?

There is no one. | invite the Agricultural
Mar keting Service to proceed wth questions.

M5. TAYLOR:  Thank you, Your Honor.

/1
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CROSS- EXAM NATI ON
BY M5. TAYLOR:
Q Good afternoon
A (Ms. Nelson) Good afternoon.
A (M. Warthesen) Good afternoon.
A (M. Dahl) Good afternoon.
Q Thank you to all three of you for comng to
testify today.
Let's see where | want to start.
In your statenent, | think in both exhibits, you
tal ked about how you try to naintain about a
91% utilization, organic utilization of your supplies.
Now, that's what you strive to nmaintain.
So how does that maybe vary fromyear to year or
seasonal ly? Does it?
A (M. Warthesen) Erin, | would ask Shawna Nel son,

this is Adam to respond to the question on our --

| ooki ng at?

Q Certainly. | amon Exhibit 22, page 4, and here
is -- the last full paragraph fromthe bottom says, "W
strive to maintain a 98% organic utilization."

A. (Ms. Nelson) Absolutely. So it is our goal to

are striving to achieve 98.85% And so there's a | ot of
ways that we go about doing that. And | can expand
further if --

Q Sure. That woul d be great.

A. (Ms. Nelson) Could you point to ne where you are

achi eve a 98-or-higher percent utilization. This year, we
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A. (Ms. Nelson) So the first way is really around
supply and demand forecasting. So we put a |ot of
enphasi s on understanding fromour 1400-plus dairy farners
how nuch mlk they are anticipating producing, and we have
mechani sns for themto share that with the cooperative if
they are expecting to go, you know, significantly up or
down conpared to what they have in prior years.

We do the sane on the demand side of our business.
Every nonth we go through a process.

(Court Reporter clarification.)

M5. NELSON: Sorry. Thank you.

Every nonth we go through a process on the demand
side to say, you know, what are we anticipating from al
of our streans of business, how nuch denmand we're going to
have. And so it really starts with that supply and denmand
bal ance.

Whenever we see sonet hing out of bal ance, our
first place to go to is inventory. And so within what we
do, you know, are we able to increase a little bit or pul
froma little bit to help that bal ance. Because often, to
your earlier question, right, it mght be a seasonal
piece. Spring flush, we mght build a little bit nore; in
the fall, we mght reduce froma little bit nore.

And then we | ook at our custonmers and say, you
know, are there opportunities where they could do the
sane, because we are supplying, you know, bulk mlk to
di fferent custoners.

Fromthere, really, we're then | ooking at, you
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know, really a small anmount that really can get through
so that 98.85% And often that is, you know, related to
| ow quality or tenperature, where we m ght have to dunp
that load. It is related to a plant breakdown where we
find out that the plant's breaking down right now and we
have to nove the mlk that was planned on going into that.
O it's related to, you know, weather chall enges where we,
you know, can't get the route to where we were
anticipating. So it's very much, you know, kind of
di sruptions in that supply chain that lead to that little
over 1% that we have as conventional use.

M5. TAYLOR: Ckay. Thank you.

THE COURT: So that is astonishing to ne. That
98% is actually 98. 85%

M5. NELSON: That's our target for 2024.

THE COURT: Ww. G eat.
BY MS. TAYLOR

2024

Q Later on on page 6 of this same statenment, | think

it isin adfferent one, it was on a chart, and you all
tal ked about it. You estimate about 55% of organic goes
into Cass |I.

s that of the whole organic market or is that OV
specific or both?

A. (M. Warthesen) This is Adam Warthesen. | can

respond to that.

That was aggregate nunbers that was put together
by Sally Keefe for the whole organic industry. Organic

Val |l ey' s experience is very simlar.
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Q And for the breakdown in the -- on the
manuf acturing side of that chart, is OV s experience

simlar to those nunbers?

A (M. Warthesen) | have those nunbers. | think
it's very close. | think we mght have a little greater
weighting in Il and | V.

Q And less in |1?

A (M. Warthesen) A little bit less inlIl. And
actually probably a -- for -- | don't want to speak beyond
that. That -- that's kind of what | renenber.

Q Ckay. And so for your mlk that goes into
manuf acturing, is that mlk pool ed?

A. (M. Dahl) | would say, yes, the ngjority of that
mlk is pooled. When there's an opportunity for us to
depool, we will do that. But, again, being so heavily
invested in Class | those -- those abilities to do that
are limted quite often.

Q Ckay.

THE COURT: And that was Chris Dahl ?
MR. DAHL: Correct.
M5. TAYLOR: This is going to be a fun part of the
transcript to read.
BY MS. TAYLOR
Q Ckay. On page 10, under the bal ancing header, in

t hat bottom paragraph, you are talking -- you say, These
conpanies -- nmeaning -- | think neaning organic
conpani es -- including us, assune al nost all bal anci ng

functions to ensure the mlk and dairy products naintain
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certified organic status and can be marketed as certified
organic, and | was kind of sunmarizing there.
You say al nost all balancing functions. So kind
of what's the rest?
A (M. Warthesen) This is Adamw th -- again.

That's a really good question. [|'m wondering why

we wote "all" there. M guess is that we have sonetines
farms that will produce at certain levels for us as well,
so they take on sone of that bal ancing as well given your
demands. And our teamw Il work wwth themin and out to
figure out, you know, what's the right contributions they
are nmaking to the cop co-op.

Q Does that nean -- I'mtrying to figure out what
t hat nmeans. Your producers --

A (M. Warthesen) Well, one of the bal ancing costs
that are produced -- or bal ancing functions that we have
as a co-op, is if we don't have enough mlk, we'll go out
and sign new nmenbers to bring them on.

Q Uh- huh. But sone of the balancing is -- | nean, |
guess what I'mtrying to get at, is sone of the bal ancing
on the producer side to nake sure if you -- they have
only -- if they have told you they are only going to
produce so nuch and you plan for that, that they don't
produce nore than that? |Is that what you are tal king
about ?

A. (M. Warthesen) Say that again just so | make
sure | get the right response?

Q Yep. So | think you are talking a | ot about the
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bal ancing the co-op -- effort that the co-op as a business
entity puts into figuring things out. And that's al nost
al | the bal anci ng.

But is sonme of that bal ancing then on the producer
to make sure they produce what they told you they were
going to produce and not necessarily nore or |ess?

A. (Ms. Nelson) This is Shawna. |[|'Il take that
guesti on.

Yes. So through our supply managenent program
our producers have an active base, and we want themto
have that as close to their actual production as possible.

Now, we do have ways that if they are wanting to
increase, right, if they are going to increase that
anount, they can signal that to us and see that grow h.
But they are responsible to keep their active base and
actual production close and comruni cate changes to us.

Q Ckay. And do you have limts on the growth?

A. (Ms. Nelson) So long as they neet all of our
cooperative policies and the organic standards with their
growmh, we do not have limts on the growh. They submt
what they would like to grow wth froma production
standpoint. W do a review process to nmake sure that it
woul dn't put any of our organi c standards or cooperative
standards at risk, and then they woul d get an approval, so
long as that's true.

Q Ckay. I'mtrying to ask these questions in sone
organi zed fashi on.

|"mgoing to turn to Exhibit 22A, and on page 11.
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In the pages before that -- so this is your
opposition to the other -- or your stance on the other
proposal at the hearing. This one in particular,

Proposal 19. And you wite under nunber 2, the proposal
“could result in inefficient novenents of organic mlKk."

And | read the text there, but | was wondering if
you coul d maybe explain that a little bit nore.

A. (M. Warthesen) | guess what | would say -- this
is Adamagain with Organic Vall ey.

What | would say is that our feelings that that --
this increase causes us inefficiencies, period, because we
are having to pay into a pooling obligation that we reap
no benefit out of. So we feel that is an inefficiency for
our busi ness.

Q Ckay. But it wouldn't necessarily change the
actual shipnents of where your m |k goes?

A. (M. Warthesen) No. | think you have seen in the
chart previous that Chris showed, we have pretty
consi stent placenent of our mlk in Cass I, and those 13
facilities are the 13 facilities we use.

Q Ckay. And so | have asked a simlar question to
other MG nenbers, and I'mturning to the Table 2 on
page 12 of that sane exhibit.

And | just want you to kind of verbalize what you
want USDA to take away from |l ooking at this table, if you
coul d.

A (M. Warthesen) This is Adam agai n.
So Table 2, right, shows the 13 plants that
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service our Class | use. And then there is a set of the
“current,” which is the current differentials for

| ocation. And then you have a nodel that was | think

di scussed by an earlier witness quite a bit, and then the
"“Model Average" is that next colum. "Proposal 19"

descri bes the biggest risk of 19, which would show the

i ncreases that -- that are -- that would be put forth.
And "19 Less Current” is sort of that spike in cost.

So -- and then the nodel -- "Nunber 19 Less the Mdel" is
just 19 subtracted fromthat nodel average. So that "19
Less Current,"” that's the increased cost that we woul d be
facing on top of our existing pooling.

Q So the major takeaway is that columnm and the
i npact it would have on OV?

A (M. Warthesen) That's correct.

Q Ckay.

A. (M. Warthesen) And as | stated earlier, you
know, when we aggregate those nunbers against all our
vol unes, it is about a 30% i ncrease on our pooling costs,
just for this one proposal.

Q And you talked a little bit about throughout this
statenent, and sone we had just a question about that
non-organi ¢ sales that you have.

What happens to that mlk, that doesn't go into
one of your organic plants?

A (Ms. Nelson) So often -- this is Shawna. Sorry.

If we are in a position where sonething needs to

go non-organic, for the reasons that | previously had
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stated, we're often getting several dollars bel ow the
class price for that plant with a spot sale. So we are
often | ooking for an opportunity to place that at a
several -dol | ar | oss.

Now, if you renenber, right, we pay our farners
based on the cost of m |k based on what we set with the
Board of Directors, and so that full pay price |ess
what ever we get out of it, that loss is sonething that the
cooperative takes. And so you can inmagi ne why we are so
cl ear on what our target is and try to mnimze that as
much as we possi bly can because those | osses are | osses
that the cooperative bears.

Q And when it goes to -- when it is sold, do you
know, where does it end up? Does it end up -- what cl ass,
| guess, would I ask?

A (Ms. Nelson) It can end up in any of the classes,
and | haven't specifically |ooked at the data to be able
to tell you where it ends up nore often than not.

Q Ckay. So it can be anywhere froml to IV, it just
depends?

A (Ms. Nelson) Correct. On location, that we have
the | oad availability, what plants have space, several
factors when you are | ooking. Usually we know |like the
day that the load is being freed up or a day or two ahead,
and so there's usually little awareness that we have of
pl acenent need.

Q Ckay. If you couldn't find a hone for it, even at

a discounted rate, what woul d happen to it?
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A. (Ms. Nelson) W try everything that we can to be
able to place it, but we would have to dunp the mlk if we
weren't able to find a honme for it.

Q Ckay. For your contracts with your producers, how
| ong do those range?

A (Ms. Nelson) So we do not have contracts with our
producers. They are nenbership agreenents, and so they
are a farner-owner of our cooperative, and so those are
ongoing with term -- they have a term nation period,

right? But it doesn't have a start and a stop day.

Q Ckay.
A. (Ms. Nelson) It is on ongoing agreenent.
Q And then -- I'mtrying to relate this to what

M. Hardy was tal ki ng about. You know, those fixed prices
t hen can be adjusted throughout the year or -- can you
talk a little bit about kind of how they m ght be

adj ust ed?

A. (Ms. Nelson) Absolutely. So the board |ooks at
annually the pay price for the farners and then wll
publ i sh what they plan for the pay price to be. And so
that's how the pricing is established is ultimtely by
deci sion of our Board of Directors. And at any point the
board can review that and nake a change to that pay price.
Dave nentioned that that doesn't happen all that
frequently. It is often through that annual review
process. But it is set by the Board of D rectors and
comuni cat ed out.

Q Ckay. And does your board feel that the pay price
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you do offer is enough to cover their costs?

A. (Ms. Nelson) The board is always | ooking at
feedback fromfarners, and, you know, different years
bring different challenges, and trying to take all of
t hose pieces into consideration. But as not being on the
Board of Directors, | ought not to answer if they feel
like the current price is neeting those needs.

THE COURT: Could |I ask a question about that. Do
any of the enployees sit in on the board neetings, take
m nutes or anything like that?

M5. NELSON: Yes. So enployees do sit in on the
board neetings. Sone of them have different roles, so
whether it's sharing information or presenting
reconmendati ons or taking notes. They are offered -- or
invited to participate. So that would be at the
di scretion of the board who would be in the room
BY MS. TAYLOR

Q M. Hardy said you guys could answer this
guesti on.

So the conpo- -- do you know what the average
conmponents are for your nmenber m | k?

A (M. Warthesen) This is Adamfor the court
reporter.

So we did in August submt information through the
M Ik Innovation Goup to Sally Keefe. Sally Keefe
aggregated that with other MG nenbers, and | think that
was submitted as testinony early on.

Beyond that, | nean, our conponents -- you know, |
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t hi nk we probably have a high- -- slightly higher
butterfat than the conventional. But we'd probably really
not say too nmuch nore about that because it is aggregated
data that we think the Departnent probably has.

Q Ckay. Wuuld you like to answer the question of
whet her you think it's nore or less than what's currently
provided for in the fornul as?

A (M. Warthesen) |1'd really need to | ook at what
we submtted again, and | probably shoul dn't guess.

Q Ckay. For your fluid products, are they ESL?

A. (M. Warthesen) This is Adam agai n.

So for our fluid, we have both ESL, UHT, HTST, as

wel | as aseptic.

Q The whol e ganut.

A. (M. Warthesen) Cone again?

Q | said you have the whol e ganut.

A. (M. Warthesen) There you go.

Q For your ESL, we had sone discussion, | think it
was this norning or yesterday, | can't renenber, about

what makes it an ESL product, so that part it is on the
record.
But for the shelf |life piece of that, can you

speak to what the shelf life is for your ESL products?

A. (M. Warthesen) | think it would be simlar to
what the industry standards are. You know, | don't know
t hat we woul d have anything unique to provide in that --

Q Ckay.

A. (M. Warthesen) -- in terns of additional
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content.
Q And do you all do any types of hedging to help you
hedge sone of your costs?
And | say this as fromthe Cass | side of things,
t he discussion of the Class | processors to use hedgi ng
tools available to themto hedge particularly their ESL
product s?

A (M. Warthesen) Yeah. This is Adam again.

No, I'mnot famliar with anything that the co-op
does --
Q Ckay.
A. (M. Warthesen) -- in terns of hedging. | think

we m ght hedge fuel for sonme of our transportation, but
that's totally unrel ated.
Q Yeah. Ckay.

| wanted to turn to your presentation Exhibit 475,
slide 10. And M. English helped -- kind of just hel ped
us kind of get a little nore clarity of what this chart is
showi ng us, but | just want to nmake sure it's clear for
t he record.

So from-- if | look at 2017, and I'l|l use the
nunber -- you know, the sane nunber M. English used of
mnus 9% So I'mto look at that, it tells ne the pay
price for CROPP producers was 9%l ess than what it paid in
2016; is that accurate?

A (M. Warthesen) That is accurate.
Q And so in 2018, the pay price was simlarly 9, 10%
| ess than what you paid in 2017?
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A. (M. Dahl) Correct.

Q And then it looks like fromthere on out it's been
pretty stable?

A. (M. Dahl) Yes.

Q Just could you expand, maybe it is just curiosity
on ny part, what was going on in 2017 and 2018 that your
pay prices were on the decline?

A (Ms. Nelson) This is Shawna. |'Il take that one.

So in 2017 and 2018, as a cooperative, our mlk
supply was hi gher than our demand. And so, ultinately,
what we were tal king about earlier as far as bal anci ng
costs, we were bearing the burden of those, and ultinmately
t hey had an inpact on pay price.

So com ng out of those years we spent tine with
our nenbership to say, how do we learn fromthat, how --
as a business, how do we learn fromthat on the farm side.
And that's where we evol ved sone of those tools around
supply managenent in tandemwith our farners to try to
prevent situations |ike that from happeni ng agai n.

Q Ckay. Thanks. That's super hel pful.

A (Ms. Nelson) Yep.

Q And then on the next page 11, is this Oganic
Val l ey informati on and not just organic industry
i nformati on general ly?

A. (M. Dahl) This is specific to Organic Valley.

Q Ckay. So if | look at this -- | want to | ook at
the orange line, Cass | percent of total supply. So that

is of Organic Valley's total supply?
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A. (M. Dahl) Correct.

Q So when | look at that orange line generally, it
| ooks |i ke kind of, as a percentage basis at |east, your
Class | sales are relative -- have been relatively even?

A. (M. Dahl) Yes.

Q | s that the sane on a vol une basis?

A. (M. Dahl) | would have to say the vol une basis
probably reflects simlar, but | don't have the exact
figure here.

Q Ckay. Thanks.

And one | ast question | asked soneone this
norni ng. For your contracts and how t hey have ki nd of
evol ved over tinme, right? So organic industry kind of had
its birth in the '90s, and Federal Order pricing has been
around for substantially |onger than that.

So why has it been the organic contracts have
been -- kind of not been able to account for Federal Order
pricing when it's not a new rule that came about after
you -- those industries started?

A (M. Warthesen) Erin, when you tal k about
“contracts," are you tal king about --

Q Menber prices, the fact that --

A. (M. Warthesen) Menber, okay.

Q -- as a whole on organic, not just CROPP and
Organic Vall ey, but, you know, organic producers are paid
generally a flat price.

And so |'m always curious as to the fact that

t hese regs have been around for -- since the '30s,
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general ly, you know, and organic cane around in the '90s,
why it seens that the industry hasn't been able to sonehow
evol ve those pay prices to reflect the fact that these
Federal Order regul ations exist?
A (M. Warthesen) | mght speak to that.

So our experience in creating a pay price is
what Shawna said earlier, we're really owned by farners.
They are -- want to see a business, and at |east us, as
Organic Valley, performin a nmanner that ensures that pay
price for them And so they have | ooked at what does it
cost to produce mlk on their organic farm and they asked
the business to be able to bring to bear the ability to
return that fromthe narketplace. So it hasn't been
sonething that's been built in since, you know, the '90s.

| will say we have been, as the organic industry,
interested in an organi c exenption because we don't think
it fits right with our current pricing and the way we
approach the marketplace. So it's really been driven by
the farners and by the unique relationship that we have
had with them

M5. TAYLOR. | think that's it from AMS. Thank
you for your tine.

THE COURT: Are there any foll ow up questions
before | invite M. English back to the stand?

There are none.

M. English.

MR. ENGLI SH: Good afternoon again, Your Honor.
Chi p Engli sh.
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| have no further questions for the w tnesses. |
do now ask for your ruling on ny earlier notion to admt
Exhi bits 473, 474, and 475.

THE COURT: | appl aud you for the success of this
panel format. | thought it was excellent.

s there any objection to the adm ssion into
evi dence of Exhibit 473, also marked M G OV Exhi bit 22
Corrected?

There is none. Exhibit 473 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 473 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 474, also marked
M G OV/ CROPP Exhi bit 22A?

There is none. Exhibit 474 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 474 was received

i nto evidence.)

THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 475, also marked
M G OvV/ CROPP Exhi bit 22B?

There is none. Exhibit 475 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 475 was received

i nto evidence.)

MR. ENGLI SH:  Your Honor, | believe these

Wi t nesses may be excused. And maybe while we reorgani zed
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this area to be one wtness, we have -- for various
reasons, in the good news departnent, we have noved nuch
nore quickly today than we did in prior days, but also in
a way that have changed our own schedul e.

So we're going to actually call Camm e Grofol o
next, GA-ROF-OL-O rather than Juan Velez. And we
have passed out M. Velez's -- Dr. Velez's testinony. W
are now, while | think this is fixed up here, going to
pass out the alternative testinony. And we're going to go
with Camme first, and, boy, if we keep going at this
speed, maybe we'll get to Dr. Velez too.

THE COURT: So spell again the name of our next
W t ness?

MR ENGLISH CA-MMI-E, GAAROFOL-O

Al of this was predistributed -- | nean,
presubm tted and sent to everybody, but we hadn't quite
handed out things.

And, yes, the three of you may -- you don't have
to hang out.

THE COURT: And | thank you, each of you.
Excel | ent wor k.

Al right. Let's take a 15-m nute break. Please
be back and ready to go at 3:20.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on record at 3:21.

|'"d like the witness in the stand to pl ease state

and spell your nane.

r TALTY COURT REPORTERS, INC. 11121
taltys.com - 408.244.1900



http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 18, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE WTNESS: M nane is Camme Garofolo. | know
it's hard to pronounce. Spelled GAAROFOL-0O

THE COURT: Have you previously testified in this
proceedi ng?

THE WTNESS: No, | have not.

THE COURT: [I'll swear you in.

CAMM E GARCFQOLO,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

And you have heard the instructions to many
Wi tnesses. | think you have already mastered your
m cr ophone di st ance.

"1l call on counsel to identify hinself.

MR. ENGLI SH:  Thank you, Your Honor.

This is Chip English wwth the MIk Innovation
Group.

And we have with this witness three presubmtted
docunents. The first is Exhibit M G Aurora-18, which
woul d |i ke to have marked | believe as 476.

THE COURT: Correct.

(Thereafter, Exhibit Nunber 476 was marked

for identification.)

MR ENGLI SH: W then have exhibit M G Aurora- 18A,
which | would like to have marked as 477.

THE COURT: Correct.

(Thereafter, Exhibit Nunmber 477 was marked

for identification.)
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MR. ENGLISH: Those two are witten statenents.
And finally I would have marked a Power Poi nt
presentation, |labeled mlk MG Aurora Organic Dairy
Exhibit 18B. | would |like to have that nmarked as 478.
(Thereafter, Exhibit Nunmber 478 was marked
for identification.)
THE COURT: Correct. And all have been so narked.
DI RECT EXAM NATI ON
BY MR ENGLI SH:
Q So | wwuld like to start, Ms. Garofolo, with a

brief discussion of your background.

A. Ckay. | amthe Chief Financial Oficer of Aurora
Organic Dairy. | have been at Aurora over 17 years.
grew up on a small farmin Northwest Mssouri. | have a

bachel or's degree fromthe University of Mssouri in
busi ness adm nistration. And | have a master's degree in
econom cs fromthe University of Col orado.

Q And with that, doing it a little differently, I'm
going to have you provide your PowerPoint presentation
wth as little -- little coomentary fromne, as little as
possible, so | would like to tell the story of Aurora
Organic Dairy.

A. Al right. So I'mgoing to start just telling you
alittle bit about our business. W are a vertically
i ntegrated producer and processor of organic mlk. W own
and operate four dairy farns in Col orado and Texas. The
farms are our foundation. W have about 37,000 organic

acres that we own, and we have about 25,000 cows in our
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herd. Across our total conpany we have about 800

enpl oyees. And the mlk that we supply is about 60% of
our overall mlk supply that we process, so it is a very
significant and nmeani ngful part of our business, and it's
where we start ed.

We have two processing plants, ESL processing
plants. One is in Platteville, Colorado, and the other is
in Colunmbia, Mssouri. Al the mlk that we handle in our
two plants is certified organic, and all of it is ESL or
aseptic, so extended shelf life.

This is a geographic view of our operating
footprint you can see that we have got our operations in
the center part of the U S. W do ship nationw de from
our Central U S. footprint. W have product in all 50
states, which we ship fromour two plants in Col orado and
M ssouri .

This is a view of the products that we sell. You
can see we supply a variety of mlk products in a variety

of different packagi ng sizes ranging fromagallons, half

gallons, to a variety of small bottles. W do -- nost of
t he products that we supply -- nost of what we handle is
Class |I. W're very, very heavy Class |I. W do a little

bit of Cass II.

And our excess butterfat we send to a co-packer to
turn into butter. Al of these products are sold at
retail. W don't have any of our products going through
schools or institutional channels. It is all retai

products. And we do consuner brands, so we are private
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| abel .

So | thought | would describe a -- conpare and
contrast sone of the differences of organic versus
conventional and what nmakes organic a little bit
different. W have touched on this with Organic Valley's
testi nony and Horizon's testinony, and | just wanted to
hi ghlight a few things which | think are very rel evant
when it cones to the Federal Market Orders.

First of all, the utilization of the organic mlk
supply chain is very different fromconventional. W are
nore heavily weighted in Cass |, as was discussed in the

previous testinony, and very little of the overall mlk
supply goes into Il and IV. So when we're thinking about
incentives to create mlk available for fluid use, there's
not a lot of shifting between classes that can happen to
do that.

THE COURT: Let me stop you. W're keeping up
wi th you because we are studying your slide as you go, but
just imagine yourself capturing every word and sl ow down.

THE WTNESS: | will do that. Thank you

THE COURT: Thank you.

THE WTNESS: So the second difference between
organi ¢ and conventional is also the price. The price for
organic mlk is much higher than conventional, and that is
because the cost of production is a |ot higher. There's a
| ot of differences in the organic production practices
that drive that production cost, and that production cost

difference is the basis for why the pay price is so
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different.

The third thing about organic is that increases in
the supply require really long lead tines. There's a | ot
of upfront costs to expand organic supply. There's
transition tinelines and costs that are incurred in order
for a conventional dairy to convert to organic.

So it's -- short market signals can't bring on
nore organic mlk. It is a very long planning process, so
there's a lot of thought and a | ot of upfront capital and
risk that's taken to do that. So that's very different.

And then just, frankly, the fact that organic mlk
is a certification, it's a -- it's legally different. You
cannot put non-organic mlk in a carton and | abel it
organi c. So when you have an organic mlk supply that you
have invested in that costs a |lot nore, as you can
i mgi ne, the balancing risk for that -- we have tal ked a
| ot about that, I will talk about it too -- is very, very
high. And so the industry puts a lot of effort into
bal ancing its own supply.

THE COURT: Before you go on to the next slide,
you are on page 6.

THE WTNESS: Yes, that's correct.

THE COURT: Read the white witing down on the
pi cture.

THE WTNESS: This is a picture -- and | shoul d
have done this on ny prior slide as well. This is a
pi cture of one of our dairies. This is our Pepper Dairy,
which is in Dublin, Texas. That's in the center of the

TALTY COURT REPORTERS, INC. 11126
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 18, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

state. It's a grass-fed organic dairy.

THE COURT: And if you would Iike to go to the
previous slide, | would like you to.

Ch, the one where you said you would tell us nore
about the picture.

THE WTNESS: Sure. M first slide was of our
H gh Plains Dairy farm This is in GIlIl, Colorado, kind
of in the northeastern part of the state, not too far from
our processing plant. This was one of our -- this was our
second dairy in our system

THE COURT: All right. And that was on your

page 2.
THE WTNESS: Yes. This dairy is in Col orado.
THE COURT: Thank you.
And G Il is spelled?
THE WTNESS: G I-L-L.
THE COURT: Wich is the British way of saying
Jill.

Al right. You re now on page 7.

THE WTNESS: Ckay. So I'mgoing to start with
our support for MG Proposal 20, which is to reduce the
Class | base differential from$1.60 to zero.

The reason that we support that is that we fee
that the $1.60 that we pay into the producer settl enent
fund does not provide the services or it does not do what
it's intended to do for organic. Talking about grass --
excuse nme, |'ve got grass on ny mnd after tal king about

the grass-fed dairy.
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|'"'mnot aware of any Grade B organic mlk. W
don't -- we can't receive it.

"1l talk a | ot about balancing. W do a |ot and
have invested a |ot to bal ance our own m Ik supply, and
unfortunately, the FMMO system doesn't provide any
mechani smto help us balance. W have to do it ourselves.
And we have invested a lot to do that.

And in our case, and |I'Ill talk about that, |I know
this is a-- thisis a big topic, is who bears the
bal ancing costs. And in our business, the bal ancing costs

aren't borne by our processing side along, it is borne

by -- we -- it's in partnership wwth our dairy farns and
our dairy partners, and I'll tal k about how we go about
doi ng that.

And lastly, in terns of the incentives, there's --
again, there's not really any -- the price surface, so the
pricing nechanisns in the FMMO system don't provide any
incentives to really attract any additional organic mlKk
into Class |I. It doesn't encourage it to shift between
cl asses, and it doesn't encourage new supply.

So | want to tal k about bal anci ng and how we go
about it. And these bullets are nunbered for a reason
because this is the hierarchy that we foll ow when we're
| ooki ng at how we need to bal ance our mlk supply. And
really | should have |ike a sub A before nunber one, which
i s planning.

And | heard sone discussion, OV tal ked about how

they plan. W plan a lot. Planning is really inportant,
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not only in the short-termof daily or weekly or quarterly
or annually, but we plan mlk supply years in advance.

And you can imagine it's very, very difficult to actually
project what's going to happen in an industry two years,
three years down the road, but we are tal king about mlk
supply that far in advance.

But when | | ook about the tactics about how we
operate on an ongoi ng basis, our first line of bal ancing
is in the products that we make, and they are all extended
shelf life or aseptic. W use inventory and carry
significant anounts of inventory all the tine, so we carry
anywhere fromtwo weeks to three weeks of our sales in
inventory. And we do -- and sonetinmes it gets |arger
during periods where we have nore mlk, and we draw down
on that inventory when mlk supply is alittle bit
shorter.

But inventory won't carry us alone, even with the
long shelf life. So we do produce excess mlk, especially
sonetinmes in the flush season, into organic powder. W
use that powder in our own production to fortify for fluid
mlk that we sell into California.

If we can't use all of our organic powder, which
occasionally we have nore than what we need for our own
needs, we will have to find an organic market for it. W
don't dispose of it into the conventional industry, but we
do |l ook for other organic food manufacturers who use
organi ¢ powder in their production processes, and that's

where we -- that's where we market it. But our own use is
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primary.

And then here is where things get a little bit
sticky. If we see that we have a persistent oversupply
that is long lasting, then we have to | ook at, what do we
do to bal ance our larger mlk supply?

Let ne tell you a little bit about the -- and so
let me talk before | get into all that we do froma farm
perspective, let nme tell you a little bit about how we
source the mlk that is not fromour own farnmns.

We buy from i ndependent producers, and we have --
we do buy froma couple of co-ops. But our co-op
arrangenent is not the typical co-op arrangenent. There
is a specific producer on the other side, and the co-op is
really just a mddle man that the producer has a
relationship with that's being naintained. So the co-op
isn't providing a balancing service to us in this
traditional sense, but rather we're working with that
producer on the other side.

And our contracts are either -- we have a variety
of ways that we source, but nost of our contracts are for
either fixed -- they are either fixed or fixed within a
range in terns of volunes, but we al so have contracts
where we take all the supply that the producer is
producing. So the majority of the balancing risk is
falling on us.

And when it cones to a tinme where we have too nuch
mlk and we are faced having to address it through the

farmside, often we'll go to our owmn farns first because
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we have contractual obligations with the i ndependent
producer or the co-op, and we will turn to our own farm
first and adjust herd practices, mlking frequency, things
i ke that.

W also will turn to our farner partners if we
have to and ask themto adjust their mlk supply as well.
And when we do, often they are -- say often, pretty nuch
al ways -- there's sone kind of conpensation that we have
to provide that producer in order for themto adjust their
own operational practices to adjust their mlIk supply. So
it's not a one-sided thing, and it's very nuch a partner
relationship where we're all working together to get
t hrough the cycle in order to get out on the other side
heal thy. Because it doesn't do us any good to have that
not work in a nutually beneficial way because we need t hem
and they need us.

And when push conmes to shove, we do occasionally
have to dunp or have our mlk go to aninal feed. That's
certainly a last resort, but it happens.

| know the question has cone up from-- in this
heari ng about how nmuch organic mlk gets bal anced into the
conventional market. And in our case | |ooked back over
the | ast ten years, and we have sold into the conventi onal
mar ket . 4% of our m |k supply. And when we have done so,
it's been into either Class Ill or Cass IV. And it's
been at a price no higher than the Cass IlIl or Cass 1V,
and often there have been tinmes where it's been | ower.

The conventional market for us is just not a
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viable outlet. |If we have mlk to go into -- and we try
to go into the conventional market at a spot -- in the
spot market, often we find that the buyer that can take it
is so far away that the cost to haul it doesn't even nake
it worth it to send it, so it is better for us alnpst to
dunp it than to pay as nmuch or nore to haul it there than
what we're going to get paid. So we really focus on

bal ancing within our own footprint a lot. And anybody
that you talk to at Aurora can tell you the "B" word cones
up every day.

So | want to show you sone -- a little bit of
what -- how we have invested in balancing. So this is a
pi cture of one of our autonatic storage and retrieval
systens. This is |looking up. These are pallets of
organic mlk. This particular facility holds 12,000
pallets. W have two of them

To give you sone sense of the scale of how nmuch
inventory we carry, this particular facility hol ds
2.5 mllion gallons of mlk. |If you unloaded all the
pal |l ets, |oaded themon trucks, and lined the trucks up on
t he highway, end to end to end, they would cover seven and
a half mles. So it is a significant anount of product
that we carry all the tine.

The other place that we have invested is in our
processing facilities, in our ESL and our aseptic |ines.
ESL processi ng equi pnment costs three tines nore than an
HTST |ine, and an aseptic processing and filling |ine

costs five tinmes nore than an HIST line. So there's
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significant capital tied up into being able to achieve
t hose extended shelf lives, which give us flexibility when
we' re needing to bal ance fluctuations and supply versus
demand.

THE COURT: Before you | eave page 9, would you
read the white witing?

THE WTNESS: Yes. The witing at the bottom
says, "Cold storage warehouse adjacent to Platteville
"in Platteville, Colorado.
THE COURT: And that is not ESL or aseptic?
THE WTNESS:. It is.
THE COURT: OCh, it is?
THE WTNESS: This particular warehouse is --

these pictures here, this is all ESL. So this still

pl ant,’

requires it to be refrigerated. But this product has nore
t han 65 days of code.
THE COURT: Thank you.

THE WTNESS: So we talked -- | talked a little
bit about incentives to -- for supply for organic fluid
production. |In our case, as you can tell, this is a

pi cture of our Coldwater Dairy Farm which is in the
Panhandl e of Texas. W have two mlking parlors there.
You can see themon the left and on the right.

We have invested significant capital and have
taken a lot of risk in order to ensure a sufficient mlk
supply for our organic fluid custoners. And we have -- or
we have transitioned thousands of acres from conventi onal

to organic, and we've provided financial support to those
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that supply us as well. So it -- we're not only investing
in our own facilities, but we have provided capital for
other farners to supply us.

So | want to talk about Aurora's opposition to
Proposal 19, which is the increase in the O ass |
differential. W' re opposing National MIK's proposal on
t hree grounds.

The first one is that we believe that the O ass |
di fferential should not be increased in Col orado, in
particul ar, because Col orado has an adequate m |k supply
to neet fluid mlk demand in Colorado. And |I'mgoing to
wal k you through that, taking also into account our
organic footprint, which is different.

Second, we believe that increasing the
differential on the basis to conpensate farners for
i ncreases in hauling costs don't nmake sense for organic at
all. In our nodel, the organic -- the hauling costs are
borne by the processor. W don't ask our farmers to incur
t hose costs. W pay the farner a farmgate cost, and it
makes themindifferent to where their mlk goes.

And lastly, | want to show you how the organic
supply chain is different, in particular and in the
context of the University of Wsconsin nodel, which is
bei ng used to set the price surface. The organic supply
chain is very different, and |I'mgoing to show you in our
case how different it is versus what the nodel assunes
happens. And | think that's sonething that we have to be

very m ndful of when we are setting policy based on the
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nodel to organic products.

So first I'd like to talk alittle bit about
Colorado. | know there was a lot of testinony earlier in
t he heari ng about Colorado. So what | want to do is, |
took the analysis that Steve Stout from DFA prepared,
where he was | ooking at the mlk supply in Col orado and
the mlk -- the consuner demand for fluid mlk in Col orado
and was showi ng how nuch or how little mlk was going to
be available in Col orado and why there needed to be an
additional adjustnment to the nodel results for the
differential in Col orado.

And what | want to showis that if you break down
the mlk supply in Col orado and the demand in Col orado,
and you take into account our organic supplies and our
organi ¢ consuners, which are different, that there's nore
t han enough mlk in Colorado to not only neet the organic
supply but also the conventional supply when you factor
out the organic, which Aurora has covered.

So what this -- what this table does is it -- the
years is a little different than Steve's anal ysis because
| used the years in which there was a USDA agriculture
production survey that reported the anmbunt of organic mlk
in the state. Oherwise, | used all the sane data sources
t hat Steve had used.

And what you can see is that organic m |k supply
during this tinmefranme increased 164% conventional organic
supply -- or conventional supply increased 60% and the

overal | Col orado supply was 64% So organic contri buted
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significantly to the increase in mlk supply in Col orado
over this timefrane.

And then if you break down what's happening in
demand, which is on the right side of the table, you wll
see that organic beverage demand i ncreased 68% whereas
conventi onal beverage denmand decreased 11%

So even though there was a large increase in both
conventional supply and organic supply, and there are
ot her demands on the conventional supply in the state,
there's still alot of mlk in the state, and in
particular, with the increase in organic in terns of fluid
m |l k demand, there's plenty of mlk in the state to neet
bot h organi ¢ and conventi onal .

And | think if you ook forward -- and this is ny
next table, so this is Table 2 on page 13 -- what | did is
| rolled the sane analysis forward to 2022 to | ook at the
claimthat there wasn't enough excess mlk in Colorado to
be able to serve the fluid need after taking into account
DFA' s contractual obligations.

Now, while on principle | don't think policy

shoul d be set around a private contract, | wanted to show
that it doesn't actually matter. |If you take out the
organi ¢ demand, which Aurora has supplied, there's -- and

you | ook at what DFA clains that they have left that's
avail able for fluid -- to neet fluid demand, there's still
nore than enough mlk available in the state. So | don't
think the economic conditions in the state warrant any

type of increase in the Class | differential to attract
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more mlk into the state.

So | want to talk briefly just -- I'mjust going
to touch on this and keep going in terns of hauling.
There was al so an argunent that we needed to increase the
differential in Colorado because transportati on costs have
gone up. |I'mnot disputing that transportation costs have
gone up, they have. But | think that when you | ook at
organi c, we, the processor, pay the hauling costs. Qur
farmer doesn't have to bear that cost at all. So asking
me to increase the Class | differential that | pay into
t he producer settlenent fund to conpensate for additional
transportation costs that ny producer doesn't incur, that
| have already paid, nmeans |I'meffectively paying that
cost tw ce, which just doesn't nmake sense.

This particular picture is our Platteville Dairy
Farm which is adjacent to our Platteville dairy plant.
So you actually can see the cows do get the vantage of the
plant in their background. And if you | ook even further,
you can see sonme nountains. Not in this picture though.

So | want to talk a little bit about the nodel.
The nodel, | understand, has a lot of inputs and is very
rigorous in many aspects. But | think that there's one
i nportant aspect that is mssing, and it's concerning when
we're using it to set policy. And that is the assunptions
that it nmakes in regards to organic supply chains, and
mne in particular.

So | would Iike to wal k you through. The left

side is just a snapshot of the area of the United States
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where ny two plants reside. And you can see on the left
|"ve got a red circle. That little triangle is our
Platteville plant. And on the right side, the triangle
with the red circle is our Colunbia, Mssouri, plant.

Now, the way that these lines work, the orange
lines are the assunptions about where the mlk is shipped
fromthat plant, and the green lines are the assunptions
on the raw mlk fl ows.

So if you look at ny Platteville plant, you w |
see that there is green |lines actually |eaving where ny

plant is noving south. That's because ny plant is in Wld

County, which is, | think, 60%-- | have to ook in ny
testimony -- | think it is 60%of the cows in Colorado are
in Wld County. So the mlk supply is alnobst -- is very

concentrated in Weld County, and it is actually noving out
of the county, not in.

The orange lines are the assunptions as to where
my plant distributes. So it assumes that |'mreaching as
far as Western Nebraska, Southern Wom ng, and Eastern
Col or ado.

And if you | ook over to the Col unbia plant, you
can see that it assunmes ny mlk supply is comng from
Southern lowa, and I'mhitting St. Louis.

So now if you look at the map on the right, the
orange states are where | distribute -- | ship mlk out of
my two plants. And you can see ny two plants are circled
in red, and the green dots are where ny dairy farns are

that are supplying the magjority of ny mlk. So you can
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see that ny mlk supply is traveling a nuch | onger
di stance to ny plant, and ny packaged mlk, ny finished
goods, are going nmuch farther and nuch w der.

And, yes, | have Al aska and Hawaii on here for a
reason. We do ship product that ends up in -- that goes
out to those two states.

So you can see that howny mlk flows and who |
actually conpete against when it cones to who the
processors that | conpete against, | conpete agai nst
processors across the U S., not in Colorado specifically
or Mssouri specifically.

And | think this is very concerni ng because we're
| ooking to set policy for organic products based on this,
because we are being grouped in with everything el se,
wi t hout being considered that we're different.

And | don't think ny organic supply chain is al
that different. | didn't ask OV to do the sane thing, but
if -- you know, they did show a map of how they are spread
out, and | would guess if they overlaid where their
product ends up, they would end up with a map of the U S
that's colored very simlar to m ne.

So we al so oppose other -- other proposals, and
|"mjust going to go through these pretty quickly. W do
oppose Proposals 1 and 2, which relate to the mlk
conponents. Changes in the conponent values and the skim
price formulas for Class I, all it does for ne is it just
I ncreases ny cost because it increases what | pay into the

producer settlement fund. | cannot change ny cl ass --
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what |'mcharging for ny mlk to ny custoners based on
t hose hi gher conponent prices.

We al so propose Proposals 13, 16, 17, and 18,
whi ch are the nover proposals. Again, our organic prices
aren't associated in any way with classified pricing, so
changes in the nover don't benefit ny organic producers at
all. And | do believe philosophically that C ass |
conventi onal processors should have access to the sane
ri sk managenent tools as the rest of the industry.

We oppose Proposal 21, which is the O ass |
differential. W do produce sone creans and creaners,
which are Class Il. They are in a -- they are in with our
fluid plant, and we cannot reformnul ate or change anyt hing
if that Class | differential is raised in our fornulation.
So for us it just becones an added cost, and we don't --
when -- we don't have any -- we don't get any benefit out
of that -- that -- to offset that additional cost.

So | wanted to kind of conclude ny prepared
remarks with a view, frankly, for nyself as a consuner,
and a little bit as an econom st | guess, since | do have
an econom cs degr ee.

There's been a | ot of discussion about elasticity.
And | happened to be in ny grocery store | ast week. |
al ways stop by the dairy case to see what's happening.

And | was really surprised because part of the dairy case

was enpty, and this is a picture of it.

This is a Safeway. It's -- it is the store | shop
all the time. It is just around the corner from my house.
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And they had a $1.97 gallons. And | | ooked at this
picture and said, "Howis mlk not sonewhat elastic if you
sell gallons at $1.97 and the shelves are enpty?" It
tells me that there is sone elasticity. And we can argue
about how much, but the fact is price does matter. And

| -- | do think that price over tinme does have a | asting

i npact.

Now, | want to go to the next slide, page 18,
because this is a picture of the dairy case, in particular
where | as an organic supplier play, I'll just put it that
way. And there are a couple of notable things about the
dairy case as a consuner that | want to point out.

First of all, half of the doors were non-dairy.
Hal f of the doors were dairy products, mlk-based
products; half the doors were not. It's a very, very
conpetitive space.

And then if you look at, just -- just step back
and ask yourself, "Were are all the yell ow pronotion
tags? And on what products are they on?" They are on the
pl ant - based m |k, the non-dairy products on the right-hand
side of the picture. The left side is all the organic
products, the val ue-added products. There are a few
conventional gallons in the bottom But the left side is
t he val ue-added dairy space, and the right side is the
pl ant - based space. And non-dairy space, but it is
primarily plant-based. You can see it, it is Qatly oat
mlk, alnmond mlKk,.

This is who we conpete against, and this is the --
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this is the conpetitor that Class | faces. And | think if
we continually raise prices that cause all of us O ass |
producers to have to raise prices sone way sonmehow, and
we're limted in how far we can go, Cass | volune is
going to go down because we're going to lose this battle,
because we can't conpete with all those yell ow shelf tags,
not if our costs are going up.

Cass | volume has declined 18% over the last ten
years alone. |'mnot tal king about per capita, |I'm

tal ki ng about absolute volune. There is less class mlk

out there being sold. There's less -- and if we continue
to reduce Cass | volune -- and now |'m just tal king about
industry total, not organic -- there's going to be |ess

noney for farnmers. There just is. And | don't know how
to overcone that.

| think the way to win is we've got to encourage
i nnovati on, and we've got to | ook and see what consuners
want, and we've got to create a systemthat supports and
encourages us to create products that consuners want so we
can grow the industry and support the farmer.

Consuners have a | ot of choices, and we want them
to choose us, not non-dairy, not plant-based beverages,
not any of the other stuff. W want themto choose mlKk.
And if we continue to raise prices, then they are not
going to choose mlk, they are going to choose sonething
el se, because we're going to lose in that gane.

And | think that, you know, there's been a | ot of

tal k about organic and -- you know, in terns of the FVMMO
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system you know, | believe that the system needs to
reflect the current marketplace, and the fact that organic
isn't really recogni zed or supported in any way, and we're
asked to pay nore and nore into the pool, and that noney
goes to the rest of the industry and doesn't go at all to
our farmers or to support anything that we're doing in
ternms of bal ancing or creating new supply and new
products. | think that's a problem and that's a part of
the systemthat needs to be nodernized. And I know that
wasn't permtted in this hearing, but |I think it's
relevant in terns of when we're tal ki ng about you are
asking us to continue to pay nore to support the farner.

And if the $1.60 in our proposal gets approved,
we'll take the $1.60 and we'll use it to better keep up
with prices at the farmgate and to expand supply to grow
what we sell, to expand the nmarket to benefit the farner.
That's what we'll do. And we'll try to balance -- and
we'll invest in balancing so we can nmake sure that every
drop of mlk that we have, that none of it gets dunped,
that it all ends up out in the nmarketplace to consuners.

So that's all I've got for ny kind of prepared
stuff.

Chi p, you want to --

MR. ENGLISH This is Chip English.

There's certainly no way | can add on that, and
|"mnot going to try.

Your Honor, | proactively in advance of

Cross-exam nati on, recogni zing your order will come |ater,
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move for the adm ssion of Exhibits 476, 477, 478.
And the witness is available for further

exam nati on.
THE COURT: Thank you, M. English.
Who woul d |i ke to begin cross-exam nation?

CROSS- EXAM NATI ON
BY DR CRYAN:
Q Hel |l o, Ms. G@Garofolo.

A. H, Dr. Cyan. N ce to see you.

Q Nice to see you too.

A How are you?

Q Very well. | am Roger Cryan with the Anerican

Farm Bur eau Federation, for the record.

| appreciate your passion and everything you are
doing here. So thank you for that.

Regarding Cass |Il, you said you're primarily
using fluid -- it is primarily fluid creamthat you are
producing; is that right?

A. Correct. Yeah, we do have half and half, heavy
whi p, coffee creaners, that sort of thing.

Q And your -- your mlk requirenent, that is your --
the raw cream you are using, ends up sonmewhere in the
bal | park of $50 per hundredwei ght or nore, that's in the
Federal Order m ni num woul d be $50 hundredwei ght or nore
for heavy cream is that right?

A That |'m getting organic creamfor $50 a
hundr edwei ght ?

Q Ch, no, not the organic cream --

2024
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A | wi sh.

Q -- but the obligation, the Federal Order
obligation is $50 or nore?

A Yeah. | have to do the math but --

Q Typi cal | y?

A -- 1"l trust you. | don't know. | haven't

| ooked at it specifically.

Q Do you think a $0.76 increase in the Class | --

Class Il price, Cass Il differential, wll affect your
use of Cass Il mlk?
A. It -- it wll just -- so I'msorry, say that --

say your question again?
Q Do you believe that a $0.76 increase in the
Class Il differential will affect your use of O ass |
cr eanf?
A It will increase ny cost that is hard for ne to
pass along. We will look for alternative uses for it if
it becomes cost -- if the margin and the cost doesn't nake

Sense anynore.

Q Ckay. But it would be an increase of about a
percent ?
A |"msorry, say it again?

Q Wul dn't that be an increase of about 1%

A | have to do the math. But we think in terns of
pennies, right? You add -- | nean, passing a penny al ong
in any product to a retailer is not a sinple thing. So if
it's whatever percentage it is, when it translates to

penni es of profit or pennies of cost, it's very difficult
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to pass al ong.

Q Sure. Ckay.

Your slide showed the dairy case, including the
un-dairy stuff on the right. You said that the specials
are all on the val ue-added stuff. But of course, you also
made a point of pointing out that conventional mlk was
selling for $1.97 a gallon.

Do you believe that we should -- that should be
| ower, that price should be | ower?

A Absolutely not. | did the math on that product.
| don't -- it's -- that's not a sustainable product. [|'m
not advocating for it at all.

My point on that picture is just that consuners
respond to price. MIk consuners respond to price. |
don't advocate at all for $1.97 gallons. That's not
sust ai nabl e.

Q You -- you touched on it nore in your -- in the
narrations of your slide, |I think, than in what you
actually said, but you suggested that we need nore
i nnovation in the dairy sector.

How does a lower Class | price spur innovation?

A It frees up capital, and it allows you to -- you
know, for us -- so |I'll speak for us. So the $1.60 for us
is what -- it creates what we pay -- it's what we pay into

t he producer settlenent fund, that Class | differential.
And for us, we don't get any value out of what we pay into
t he producer settlenent fund. W don't get assistance

with balancing. It doesn't create any incentives for mlk
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to nove to Class |. So if we had that $1.60, we woul d
first use it to expand supply and support our farners, and
we would use it to create opportunities to sell nore mlKk,
whi ch al so benefits the farner.

Q But do you believe that in a conpetitive market,
if everybody's Class | price goes down by $1.60, that that
woul d actually allow you to collect another $1.60 that you

can spend on i nnovation?

A. What do you nean allow ne to collect another
dollar? [|'mnot sure | understand.
Q In a-- if everyone's mninmumprice obligation is

dropped by $1.60, doesn't that just end up going into the
mar ket price --

A No, not necessarily.

Q -- doesn't conpetition just force prices down

across the board?

A. No. | don't necessarily think that's the case.
Q Ckay. Ckay.
And finally, the -- if -- again, if | understand

right fromwhat you were presenting, that you are
primarily a Class | handl er?

A That's correct.

Q And sone of the nunbers we saw with the | ast
wi tness indicate that across the board organic mlk is
about 55% Cl ass |.

You are -- your use is not representative of that,

yours is fundanentally a C ass | business?

A. We are fundanentally a Cass | business.
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DR. CRYAN. Thank you very nmuch. Thanks.
| mdone. Thank you.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon. |'m N col e Hancock for Nationa
M I k.
|*"'mon Exhibit 478 on page 16 of your Power Poi nt
presentation. This is where you have outlined Aurora's
position on the proposals that are here in the hearing.
A Yes, that's correct.
Q And | think it's fair to say that because Aurora
is an organic Cass | fluid mlk conpany, primrily, that

Aurora does not feel that the Federal Order offers it

benefits. | think you said that nmultiple tines. |Is that
fair?
A. Certain benefits. | think there are sone benefits

they offer. The information that the Federal Order system
provides is very useful and hel pful. W do use that. W
use their lab for testing services.
| just think that the fundanmental tenets on which

the orders are trying to achieve in terns of providing an
adequate supply of mlk and incentive to nove mlk to
Class | doesn't do anything for organic and versus what we
pay into the pool.

Q And you supported the proposal that's not part of
this hearing but could be at sone point in the future
consi dered, you support having organic mlk exenpted out

of the pooling requirenents?
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A | do.

Q And part of that is -- is -- or that's what's
driving, in large part, the opposition that you have
agai nst sone of these proposals, that increasing the price

to Aurora doesn't give you a correspondi ng increase in any

benefits?
A. That's correct. Al these proposals increase ny
costs without any benefit, and it's -- they are not costs

that | can pass along either.

Q And in turn, you al so support the proposals that
woul d decrease your pool obligations in order to reduce
t hat obligation where you don't believe you are getting
any benefit?

A That's correct.

Q And you had just said a nonent ago when you were
talking wth Dr. Cryan, that you didn't believe that
renoving the $1.60 in base differentials would result in
a-- translate into $1.60 reduction in the price of the
products at the retail |evel.

s that right?

A | said not necessarily. | think different
reta- --I'"msorry -- different processors are going to use
that -- would use that noney differently. | think it
really -- | can't really speak to what others would do

exactly except for what we would do, but | don't think it
necessarily reduces prices.
Q Ckay. Because it neans that just a novenent on

the price doesn't translate into a dollar-for-dollar
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reaction at the retail level; is that right?

A Yes, that's true.

Q And when we were just |ooking at $1.97 per gallon
that would result in a $0.37 gallon of mlk, right?

A Yeah. And we know that wasn't true.

Q Right. That's not going to happen?

A That's true.

Q Because even if you could provide it to your
retail outlets for that price, they certainly -- they
could just increase their margins they were coll ecting,
assum ng there were any margins to be had?

A That's true.

Q So then is it true then that the inverse would
al so be true, that increasing $1.60 or -- a hundredwei ght
woul dn't necessarily translate into $1.60 increase in the
mlk prices at the retail |evel?

A. So say that question again. |'msorry.

Q Yeah. |f it's true that a reduction of $1.60
woul dn't translate all the way through to $1.60
correspondi ng reduction at the retail |evel, the inverse
of that would be true as well, that increasing it $1.60
woul dn't necessarily translate into $1.60 at the retai
| evel ?

A. Not necessarily. But increasing it $1.60 harns
the industry overall because there's |less capital to
invest in-- soit's along gane. And it's a long gane in
my viewin both places. If you -- if you decreased it

$1. 60, and processors decided to invest that $1.60 in
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I nnovation to create products to expand demand, right, it
does haven't to translate to nore price or less price. |If
you increased it $1.60 at the processor |evel, now there's
| ess capital available to innovate. So maybe they can
pass it along, maybe not, but the industry's harned.

Q And the sane is true for farners who were

experiencing pressure on their bottomline as well; is
that right?

A. | agree. |'mnot disputing that farners pay --
face pressure. What | -- ny issue here is that what we

pay into the pooling system doesn't support organic
farmers at all. W pay thema pay price that's based on
production, that's long-term and stable in nature. And
so any paynent that | make into the producer settl enent
fund, up or down, but if it increases, it nmakes things a
ot nore difficult for me to support ny farnmers. And if |
had sone of the noney fromthe pool back that | pay that
gets spread to conventional producers, | could give that
noney back to the organic farm supply and nmake it --
inprove it with the sanme cost increases that they have
experi enced.

Q And in the organic industry, because you pay a
premi um price to your dairy producers, you are able to
hel p ensure that they have enough margin to be able to
stay in business; is that right?

A. Yes, we do. W -- yes.

Q You had nentioned Col orado and the supplies of

mlk in Col orado being nore than adequate to supply the
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Class | fluid mlk needs in your state, at least with
respect to Col orado.

Do you recall that?

Uh- huh. | do.

Can you just answer yes or no?

> O >

Yes.
Q And is it fair to say -- and you used DFA as

another Class | handler that was in that market, and you

2024

provi ded sone information that you believed refl ected what

their ability was to source mlk in that market; is that
right?

A Yes. | used information fromtheir witten
testi nony.

Q And it's fair to say that you don't have any
firsthand know edge about DFA's ability to source and
supply mlk for their Cass | fluid mlk needs?

A. No. | relied on the information that they put in
their testinmony in terns of their mlk supply. | used
t hei r nunbers.

Q And you used that to draw a different concl usion
t han what they testified to?

A Their testinony said they had -- they testified

how nmuch m |k they had available to neet fluid m |k demand

in Colorado. Al | did was | took out the organic
portion, which |I have supplied with ny owmn farns, and did
the math for the difference.

M5. HANCOCK: That's all | have. Thank you so

much for your tine.

TALTY COURT REPORTERS, INC. 11152

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 18, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

THE W TNESS: Thank you.
THE COURT: |s there other cross-exam nation
before | call on the AMS for their questions?
There is none. | do call on the Agricultural
Mar keting Service to ask any questions you have of
Ms. Garof ol o.
THE WTNESS: Yes, you got it right. Thank you
THE COURT: Thank you.
M5. TAYLOR: Thank you, Your Honor.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Good afternoon.

Q Thank you so nmuch for comng here to testify

t oday.
A You' re wel cone.
Q Just a few questi ons.
You nentioned Aurora has four farnms, and then you
do buy sone mlk fromindependents and from one -- one

co-op nenber, but you probably consider themlike an
i ndependent, | take it?

A We have two co-ops, but one -- but the other --
but one of the co-ops has two producers that we treat |ike
i ndependent farmers.

Q Ckay. And so what's the percentage of your own
farm production versus your production -- or your supply
t hat cones from those?

A. About 60% of our m |k supply conmes from our own
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farms.
Q Ckay.
A. And 30% from the other supplies.
Q 40%
A. |"'msorry. Yeah, 40%
Q Ckay.
A | can't do math.
Q It is late in the day.

And you're primarily a Class | operation?
A Yes.
Q About how nmuch of your utilization is d ass
versus the other classes?
A About 90%ish. It varies, 85 to 90%
Q And of those products, do you have ESL, HTST? Can
you kind of --
A Everything we do is either ESL or aseptic, so
aseptic shelf stable.
Q Ckay.
A. We don't do any HTST.
Q Ckay. And if | renenber, sonewhere in your
statenment you m ght have tal ked about the shelf life of
t hose products, but I can't find it.
So can you --
A. Yeah. |It's 65 is the |low on the ESL, and the high
is 240 days on the aseptic.

Q |"mgoing to turn to page Exhibit 476 on page 3.
And the bottom sentence of that first paragraph,
reads: "The Federal Order system exacerbates these risks
TALTY COURT REPORTERS, INC. 11154
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by depriving organic parties of equal access to risk
managenent tools."
Can you expand on what you nean there about what

tools aren't avail abl e?

A. G ve ne just a nonent.
Q Sur e.
A. So the risk managenent tools that we are talking

about is the risk managenent tools have to do with the
fact that we have a very narrow subset of buyers, so the
Federal M|k Market systemis intended to help mlk nove
around freely, and in organic we're constrained. There
iIs -- the opportunities and the outlets are very limted.
And then when we nention the higher risk of

di sposing mlk at an imense loss, this has -- this is
intended to -- this is the preanble to bal anci ng.

Q Ckay.

A. So when we're long or short, we can't use the

Federal M|k Market systemto help us balance. | can't

call Todd and ask himto send ne sone nore organic mlk if

"' m short.
Q That is true.
A | wish | could.
Q You could call himand ask, but he's probably
going to tell you no.
Ckay. And then on the next page, in that first

paragraph, and |I just didn't understand the sentence. |

2024

just want to make sure | understand what you are trying to

get at, the sentence in the mddle that starts "however."
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It reads: "However, a contract organic producer outside
of a co-op relationship typically has little or no way to
provide a Class | processor priority or flexibility in
shi pped vol unes. "

And I'"mtrying just to understand that sentence in

relation to what you are saying in that paragraph.

A. Al right. Gve ne just a nonment here.

Q Uh- huh.

A. So what we're tal king about here is -- and it's
probably -- | would put nore enphasis on the flexibility
than the priority, but when -- if an organi c producer
is -- if they are doing a direct contract with a
processor, there's no -- froma processor's perspecti ve,

there's, you know, no way to increase or change, there's
no flexibility there, if we're just buying mlk directly
froma farner, and especially if we're taking everything.
But if an independent farnmer has nultiple
contracts where they have nmultiple conmtnents to
different processors, they can't freely nove ml k between

t hose processors if they have agreed to give this

processor ten |oads and -- or this processor a third
and -- |I'll do it in proportions is probably the best way
to describe it. |If they have agreed to give a third, a

third, a third, but one of the thirds needs nore than a

third, that farnmer, if they have done that independently,
they really can't flex at all. Right? Because they have
got contract commtnents to nultiple parties. And if you

are on the other side of it, then you are really
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constrai ned by how much mlk you are getting fromthat
farmer.

Q | s that sonething that Aurora then experiences
wi th the independent farnmers that ship to you?

A We have experienced that where we have a contract
with the farnmer and we're taking sone portion of their
supply, and they have another contract on the other side.
And often we want nore, and we're asking themfor nore,
but we're Iimted in how nuch nore we can get because they
have a contract on the other side that they still have to
fulfill.

Q Ckay. That's in relation to the i ndependent
farms, not necessarily your own farm production, which you
have nore control over?

A. We have nore control over our own farm But you

can't turn the girls on or off necessarily.

Q And does all your own farm production get used by
Aur or a?

A It does. Yes.

Q And then down below that -- on that page, the

second to the | ast paragraph, the last part of that
sentence is tal king about "the treatnent of organic and
conventional mlk as identical under the Federal Orders
provi des unequal risk managenent benefits to organic
participants.”

And | think that talks to that risk nanagenent
thing we just talked to a little bit earlier?

A. That's correct.
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Q And then it says: "lncorrect pricing signals to

conventional participants.”
So can you expand on that piece of your sentence?

A. Yes. And this -- so the price signals have --
what we're tal king about -- I'mtal king about here is that
to the extent that the mlk is utilized very differently,
and there's a lot of class -- organic in dass |,
dependi ng on what's happening in the marketplace, if
organic is -- if the trends in organic are very different
from conventional, you could run into this m smatch
bet ween what's going on between the two -- the two

supplies within the nmarket system

Q Ckay.

A Does that nake sense?

Q It does. Yeah

A So if one is going up and the other is going down,

it could cause price signals that are contrary to what is
real ly happen -- what you really want it to -- what the
end market orders are intended to do.

Q Ckay. And there's been -- this record is full of
i nformati on about the declining Cass | sales.

So given that discussion that we have had

previ ously, how has Aurora C ass | sal es conpared?

A. Qur Cass | sal es have been very healthy.

Q Does "heal thy" nean stable or "healthy" nean

growng? And if you don't want to answer, that's fine.

A Heal t hy neans gr ow ng.
Q |"mgoing to turn to the next Exhibit 477 where
TALTY COURT REPORTERS, INC. 11158
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you di scuss the other proposals at the hearing. The first
one being opposition to the Proposals 1 and 2 to increase
t he conponents in -- in the formulas.

Do you know what the conponents are that Aurora
receives inits raw mlk supplies?

A | can tell you that our conponents are above the
current standard but are bel ow t he proposed.

Q Okay. And on the discussion we have had around --
and | say "we" generally in this hearing -- around the
Class | nover proposals, noving to the next page, is on
the ability for Cass | processors to use hedging tools
under those.

Does Aurora use any type of hedging tools for your
G ass | products?

A No. The organic prices are in no way correl ated
to any of the Cass IIl, Cass IV conventional prices, and
you can't hedge the producer settlenent fund obligation
because you don't know what the utilization is going to be
in any given nonth. So we hedge kind of the ol d-fashioned
way with fixed -- with, you know, stable fixed price mlk
contracts. | say that's the ol d-fashioned way | guess.

Q And then on page 8 of this statenment, you had
t al ked about how Aurora pays the hauling for its supplies.

| s that both own farm and your independent
suppl i es?

A Yes.

Q And that's a consideration in whatever it is the

price -- that's on the contract with those producers?
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A. We don't really -- when we're negotiating with the
supply, | guess the haul is part of it, but we nmake the
deci sion on which plant we send it to. So it is less of a
factor in what we're going to pay the farner. W're nore
| ooki ng at what the farmgate price is to be paid to the
farmer because, you know, we'll send mlk to either plant
dependi ng on what makes sense for us froma production
st andpoi nt .

Q But does it change what plant the farnmer's mlk
goes to?

A Does the cost of the haul ?

Q No. Does your decision on where to send the mlKk
of ten change?

A It can, yeah. It does fromtine to tine. |It's
fairly consistent, but we do change fromtine to tine

which farmwe ship to which plant. And that decision

doesn't affect the farnmer at all. W incur that cost.
Q Ckay.
M5. TAYLOR. That's it from AMS. Thank you so
much.
THE WTNESS: Al right. Thank you very nmuch for
havi ng ne.

THE COURT: Are there other questions before

M. English resunes questions if he has any?

| see none.
M. English.
MR. ENGLI SH:  Your Honor, | really do not have any

guestions for this wonderful wtness.
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January 18, 2024

| do nove adm ssion -- well, | have already noved

t he adm ssion, and now | ask for your ruling on
Exhi bits 476, 477, and 478.
THE COURT: | agree that Ms. Garofolo is an

excellent witness, and | thank you, even you spoke at a

great volunme, great presence. | just amso glad you cane

to this stage, and nany people now can ponder your i deas.

THE W TNESS: Thank you very nuch

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 476, also
M G Auror a-18?

There is none. Exhibit 476 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 476 was received

i nto evidence.)

THE COURT: |Is there any objection of the
adm ssion into evidence of Exhibit 477, which is al so
naned M G Aur or a- 18A?

There is none. Exhibit 477 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 477 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 478, al so naned
M G Aurora Organic Dairy Exhibit 18B, |ike boy?

There is none. Exhibit 478 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 478 was received
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i nto evidence.)

MR, ENGLISH | believe the witness may be
excused.

THE COURT: She may. She's welcone to stay or
| eave.

MR. ENGLI SH: W have another w tness, but |'m not
sure if the court reporter needs a short break. 1'd |ove
to use the tinme we have to sone extent, but | also
recogni ze the extrene value of our court reporter. So |
|l eave it to her and the judge to tell us how | ong our
break is going to be.

And we're passing out MG Exhibit 66, which is
Dr. Juan, J-U-A-N, Velez, V-E-L-E-Z, Dr. Velez's
t esti nony.

THE COURT: Spell the | ast nanme agai n.

MR, ENGLI SH V-E-L-E-Z

THE COURT: He's testified before, has he not?

MR ENGLI SH: He has not.

THE COURT: He's not. Ckay.

Al right. And any other exhibits?

MR, ENGLI SH:  Just the MG Exhibit 66. He's just
going to sinply do a PowerPoi nt presentation.

THE COURT: Let's take -- let's take ten m nutes.

Pl ease be back and ready to go at 4: 38.

MR. ENGLI SH:  Thank you, Your Honor.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

W' re back on the record at 4: 38.
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M. Engli sh.

MR. ENGLI SH:  Yes, Your Honor. So two things.

First we have a witness, Dr. Velez. W have an
exhibit, MG Exhibit 66, which I'mgoing to have nmarked as
479.

THE COURT:  Yes.

(Thereafter, Exhibit Nunmber 479 was narked

for identification.)

MR, ENGLI SH: And before you swear the wtness,
there's been a fair bit of conversation off the record
with the grace of the court reporter and Your Honor, but
al so the caveat about National MIk's availability, but we
mght try to go past 5 o'clock. | assure anybody that if
we go past 5:00, it would only be to conplete the direct
exam we would not start the cross-exam But | understand
that National MIk nmay have a conflict, and so it may be
till 5:00. We'Ill see what we can do.

So let's get started.

THE COURT: Yes, except that | also want tine to
know what's happeni ng tonorrow, So --

MR. ENGLISH: W can meke sure that --

THE COURT: Ckay. That would be great.

MR. ENGLISH | appreciate that, M. Hancock, very
much.

THE COURT: Me too.

l"mgoing to turn to the man in the witness chair.

Wul d you pl ease state and spell your nane.

THE W TNESS: Juan Velez, J-U-A-N, V-E-L-E-Z, not
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to be confused with Juan Valdez. W are both from
Col unmbi a, but he's not rel ated.
THE COURT: He's on television in comercial s?
THE W TNESS: Correct.
THE COURT: He has a donkey or a burro?
THE W TNESS: Cof fee man, yes.
THE COURT: Very good.
And tell me about your doctorate.
THE WTNESS: |'ma doctor in veterinary nedicine.

THE COURT: Ah, wonderful.

And what initials would foll ow your nane?

MR ENGLISH: A whol e bunch of them Your Honor.
Do you have the exhibit, Your Honor?

THE COURT: Ch, yes. Well, | don't have it yet,
but | will.

MR ENGLISH So the initials MW, M5, D ploma ACT.

THE WTNESS: So doctor in veterinary nedicine,

mast er of science, and a di pl omate of the American Coll ege

of Theriogenology. Do not ask nme to spell it.

(Court Reporter clarification.)

THE WTNESS: Anerican Coll ege of Theriogenol ogy,

which is the study of reproduction in animls.

Theri ogenol ogy.
THE COURT: So it starts out --
THE WTNESS: T-H E-R-1-0O, and then genol ogy.
THE COURT: She can find it.
MR ENGLISH 1'll nmake sure you have it.
THE COURT: |I'mgoing to swear you in.
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JUAN VELEZ, W, Ms, DI PL. ACT,

Being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Thank you.

DI RECT EXAM NATI ON
BY MR ENG.I SH:

Q So, Doctor, you have a Power Point presentation
whi ch has been marked as Exhibit 479, and | would ask that
you, slowy for the court reporter and for the
partici pants, provide your testinony and science behind
or gani c.

A. Thank you.

The title for nme in the conpany, the chi ef
agricultural officer, means that | amin charge on -- of
the entire agricultural division that Ms. Miuller was
tal king about in the slides, crop and m | k production of
the Aurora Organic Farns.

Tell you a little bit nore about nme. | was born
and raised in Colunbia, not Mssouri, South Anerica, at a
beef ranch, and we do mlk 60 Jersey cows at hone still
We have dairy farns since the early '80s as well as a
ranch, beef ranch.

| went to vet school in University of La Salle in
Bogota, cane to the United States and attended Texas A&M
Graduated in 1990 frommnmy nmaster's in physiol ogy of

reproduction. Then | went to the University of Florida

2024

when | further studies -- ny studies in production
nmedi ci ne, doing ny residency in the vet school. There
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was exposed to intensive dairy operations in the United
States, which was a surprise to ne that there were that
many in Florida, even back then in the early '90s.

| went back to Col unmbia and practiced for two
years, bovine veterinarian practice. And | was hired by
Aurora Dairy Corporation at that tinme in 1995. | was
hired to run the herd health progranms, the training, and
to devel op the organic herd health protocols for the
organic farns that they owned back in the early '90s in
| daho.

At that point, we also had conventional dairy
farms. | was exposed to production of organic as well as
conventional dairy farns all the way back to the early
' 90s.

As | worked for about nine years on clinic
reproduction, protocols, and training, by default I
started getting involved in managenent. And since 2004,
when Aurora Organic was created, by beconm ng 100% or gani c
conpany, | started getting involved in nmanagenent, and ny
role evolved frommanaging the farns to what ny title is
today of chief agricultural officer. Today, that entails
four farnms, ten mlking parlors, about 20,000 acres under
my control, approximtely 26,000 cows, and 15,000 heifers,
approxi matel y.

| am deeply involved in research and academa with
partnerships with several universities. W do a |ot of
research. |'ma co-author of nore than 20 scientific

papers related to health and well-being in organic cows.
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"' mal so an adj unct professor at Col orado State
University, which | participate in commttees and sone
classes that |I'm asked to | ecture.

"' mal so a co-founder and past president of the

Dairy Cattle Welfare Council. The passion for -- that |
devel oped since | was growing up in ny hone country for
cows is denmonstrated through ny CV. | still have that
passion. | still get involved in the -- | still walk the
cows. | still goto the pens. | still go to the
pastures. | still have direct interaction wth them But
al so, very inportantly, we -- our enployees that take care

of themdaily.

My nost inportant task today, and | really
appreciate the invitation and the opportunity to be able
to explain to the group and be part of this hearing, is to
show the real differences that exist between organic mlKk
producti on and conventional mlk production. It is
obvi ous to sonme of those of us who are in the organic
busi ness, but it is not that obvious to people on the
outside of the organic business. Sonetines it is
m sinterpreted as organic is just no use of BST, for
exanpl e.

But I want to explain that there's sonme key
differences. Oganic is highly regulated by the United
States Departnent of Agriculture under the agricultural
mar keti ng systemthat devel oped the program call ed NOP, or
National Organic Program It's federally regul ated, and

t he standards are very conprehensive. M/ intention is not
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to go through the standards, of course. M intention is
just to portray the key differences that have a
significant inpact on the cost of organic m |k production.

But there are three conponents of it: You have to
feed the cows certified organic feed; you have sone strict
grazing requirenents; and you have sone limtations on
what you can use for cow care.

Let's talk a little bit about the feed conponent.
For feed to be certified organic, it has to go through --
the land has to go through a three-year transition. That
nmeans you have to nmanage the | and organically for three
years, but you cannot sell that feed as organic. So you
will get conventional prices while you are nanaging it
organically. That neans w thout the use of synthetic
fertilizers, without the use of pesticides or herbicides,
and wi thout being able to use genetically nodified
organi sms, seed. You have to have distinct boundaries and
buffer zones with your non-organi c nei ghbors, which
reduces the acres that you are actually farmng. As a
matter of good practices in organic, you nust develop a
plan to have crop rotations.

Let's talk a little bit about the grazing
requirenments. It says in the rule that cows nust graze a
m ni nrum of 120 days during the grazing season. That's a
mnimum And that cows nust have at |east 30% of the Dry
Matter | ntake Demand coming fromthat grazing. And it
states very clearly that all animals ol der than 180 days

of age nust graze.
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Now let's talk a little bit about cow care, or cow
care and reproduction in the organic world. In the
organi ¢ systenms plan, you must state your preventive
heal th practices. Since you don't have the sane tools for
treatnment as you have in conventional, it is inperative
that organic farnmers have very well witten protocols on
how we are going to prevent illnesses from happeni ng at
the farm which conventional farns may have as wel |, but
it is a requirenment in organic.

So no synthetic products are approved unl ess sone
exceptions that are in the organic |list of approved
substances. But the key factors, the key conponents, the
key three "no's" in organic health practices are no
hor nones, no antibiotics, no pesticides.

So | want to spend a couple of mnutes on no
hor nones and the inpact on reproduction and the difference

bet ween organi ¢ and conventional on that particular

aspect .

The devel opnent of ovul ati on synchroni zati on
protocols using hornones in the organic -- in the --
excuse nme -- in the conventional world have had an

incredi bly positive inpact on pregnancy rates over the

| ast 20 years, specifically over the last 12 years. That
nmeans that 21-day pregnancy rates that used to be in the
ranges of 14, 15% are today close to 25, 30%in many
conventional dairies, because the cows are being

i nsem nated at a nuch higher rate because ovulation is

bei ng control |l ed by hornones.
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None of those tools are available in organic. W
still have to do ol d-fashioned heat detection. Now, we
coul d use sonme heat detection aids, but we still have to
catch that cow in heat, either by the aids that we may use
by chal ki ng the cow or pedoneters, you know, sensors, but
it's still not 100% of the cows are caught in heat.

Wth the nmethod of synchronization of ovul ation,
100% of the cows are bred. That shortens the cal ving
interval. Between one calving and the next one, it's
shortened, which neans that the cows on an average a herd
will stay with fewer average days in mlk in the [actation
cycle, where they are nore efficient in converting feed to
m | K.

Al so, for animal welfare reasons, an organic
producer cannot restrict the use of a prohibitive
substance. So if we have to use it for animal welfare
reasons, if we have to use antibiotics, for exanple, for
animal wel fare reasons, that animl have to be disposed --
or renoved fromthe dairy, either disposed of or sold to a
conventional farmer, if you find sonebody that may buy an
animal that was sick and was treated, but it cannot stay
in the herd.

So these things that | just described are -- there
are other factors, but those three describe the nost
i nportant things that nmake organi c production per cow
| ower than conventional production.

This graph is showi ng the pounds per cow on the

| eft, per lactation, and the years in which the data was
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taken by the USDA. The orange bars are representing the
conventional cows, and the blue bars are representing
organi ¢ cows. 2016, organic m |k production per cow per
| actati on was around 14,990 pounds; for conventional, it
was 24, 000 pounds per |actation.

Most of that difference cones fromthe production
systenms that | just described. So why, again, is the
production | ower?

Grazing is a big factor in production per cow.
The cow is spending a | ot of energy going out and doi ng
her own -- harvesting her own feed, by the wal ki ng that
she has to do and the active grazing, she uses a | ot of
ener gy.

The genetically nodified organi smseed avail abl e
nowadays with the technology of GMO, there are forages
t hat have very high digestibility in the rumen, and that
way the cow absorbs nuch better the nutrients. Wthout
having GO, the forage digestibility that you find in the
organic certified forages is |lower. W don't have access
to byproducts that provide some inportant am no acids and
sources of energy. | don't think that you guys in this
room dri nk enough organi c whi skey or organic beer to
provi de us organi c producers with byproducts like white
rice or distiller grain for us to be able to utilize sone
of those byproducts effectively.

We cannot use synthetic am no acids, and we cannot
use i onophores which are classified in the chemstry

definition of antibiotics, and those ionophores are
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incredibly efficient at increasing feed efficiency in the

runen.

THE COURT: And just so that will be easily
captured in the transcript, please spell it. 1It's on
page 8.

THE W TNESS: | onophores, I-ONOP-HOR-E-S.

THE COURT: Thank you.

THE WTNESS: As | was explaining earlier, when it
cones to reproduction, this |ower pregnancy rates, which
i ncrease the average days in mlk due to the fact that
hornones are not allowed to create that ovul ation
synchroni zati on, which neans we cannot do tine artificial
i nsem nation, and we also don't have the hornones that
help with uterine involution, neans after the cow has
cal ved, the uterus needs to conme back to its normal size
for the cowto cycle again. And hornones |ike
prostagl andin F2 al pha are very helpful if the cowis
gi ven an injection between day 20 and day 30 to inprove
that involution of the uterus to the nornal stage.

The other key point is cost of production. So
cost per hundredwei ght obvi ously cones fromtwo things,
the total volunme of mlk and the cost that goes into
production of that mlk. So if we divide, |ike nost
dai rymen divide their cost of production in four buckets:
Feed costs; payroll costs, whether it's a famly farm and
the famly nmenbers are getting paid or not, there's a
hi dden cost on themfor as well, but there's a cost;

operational cost; and then cattle cost or repl acenent
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cost, the cost of replacing the animal that actually is
not productive anynore and ends up going to the beef
mar ket .

So if we talk about beef -- I'msorry -- if we
tal k about feed, the cost of organic feed is significantly
hi gher. Because, as | stated earlier, things |Iike not
havi ng GVO seed, not being able to use synthetic
her bi ci des or pesticides or fertilizers |lowers the yield
per acre, meking it nore expensive. Also, you need a
| arge | and base in the systens required for grazing. And
there is a significant upfront investnent on the | and that
has to go through a three-year transition to becone
organi ¢ as | was expl ai ni ng.

The table, it's an indication of an average of the
| ast three years for the price for those three key
comodi ties for production -- for the dairy production,
both in conventional and organic. A bushel of corn has
average approxi mately $5 a bushel the |l ast three years;
production of organic corn has been around $10 over the
| ast three years.

| f we tal k about soybean neal, the difference are
conventional, about 390, organic about $1250 per ton.

Wien we tal k about alfalfa hay, premiumalfalfa
hay, we tal k about 250 for conventional, and $310 for
organi c, so significant differences.

If we tal k about | abor the second conponent, just
as an exanple, in the docunent witten in Trends and

Drivers of U S. Dairy Productivity and Efficiency, it was

TALTY COURT REPORTERS, INC. 11173
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 18, 2024

NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

stated that organic dairy operations have a higher cost.
One of those reasons is grazing requires labor. To take
the cows out to the pastures and bring them back to the
pastures requires nore |abor than if you didn't have to
graze. Again, not only for Aurora's |arger scale farnms,
but also for the famly farm the famly has to go and get
them fromthe pasture whether they are getting paid or
not .

And it is very |abor intensive to keep all the
records that are required in the organic systemplan to
satisfy the certification processes.

Cost of operations is also greater in organic.
Routi ne operational expenses are higher. For exanple,
bedding, if | amgoing to bed wwth any agricultura
products |ike corn stal ks, cotton burrs, straw, it nust be
certified organic. So the bedding that | put for ny
cal ves, the bedding that | put for the cows, in weather
| i ke the one that we have had this week, the cost is
significantly higher because it has to be certified
or gani c.

W're also restricted by the kind of chem cals
that we can use to wash the parlor to do our CIPs, and
that cost us nore noney than if we were able to use any of
the chem cal that are available for the conventional
producer.

Al so, there's sone restrictions on the use of teat
di ps, the disinfectant that we use pre-mlking and

post - m | ki ng.
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THE COURT: Let nme stop you there. W're at the
bottom of page 11. It's 5:00, 5:01.
How woul d you like to proceed?

M. English, would you consult with Ms. Hancock?

MR ENGLISH | believe Ms. Hancock says we nay
nmove forward. We have got just three nore pages, | think.

THE COURT: Al right. Geat.

MR. ENGLISH: | appreciate that, Ms. Hancock.

THE COURT: Al right. Thank you, Doctor. You
may resune.

THE WTNESS: Page 11. | just finished 11. W're
nmoving to 12. Yes.

So the other bucket, the | ast bucket, on cost of
production is the cost of replacenent. Raising that baby
calf frombirth, until she calves to replace an ol der cow
that wasn't productive anynore.

Unfortunately in the organic world we don't have a
certified mlk replacer to feed that baby calf that is
avail able in the conventional world at a cheaper rate. W
have to take mlIk fromthe bul k tank that we could be
selling at a premumto one of the retailers and feeding
that calf with it.

Agai n, the bedding for those calves, as you saw on
t he video, have to be certified organic.

In a report by scientists fromUniversity of
M nnesota, they state very clearly on a study they do that
the age of first calving in organic production systens is

greater than in conventional. So the older it takes a
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heifer to deliver her first baby, so that she enters in
first lactation, it's nore. So that means you have | onger
costs because she is grow ng sl ower.

Again, the use antibiotics is prohibited.

And the disposal rate of those replacenents is
much higher. By that | nean, any baby calf that may need
antibiotics for a respiratory issue, which are relatively
comon in baby calves, no different than ear infections in
human babi es, that animal nust be treated with antibiotic
so that it doesn't suffer and renove fromthe herd. So |
cannot count on that animl to cone back as a repl acenent
hei fer, making everything nore expensive.

So | stated the reasons for nuch higher cost per
hundr edwei ght, | ower production and hi gher cost on all the
key four buckets of costs: Feed costs; |abor costs; the
mai nt enance cost per cow, |abor; and the repl acenent
cost -- | mean the maintenance cost and operations,
nmean, and the |abor cost, and the repl acenent.

So the conclusions of ny presentation is that
organi c dairy production is very different than
conventional dairy production, that the national organic
program standards for organic dairy production results in
| ower production per cow, higher feed costs, higher | abor
costs, higher operational costs, and hi gher repl acenent
costs. Therefore, organic mlk production costs per
hundredwei ght is significantly higher than conventi onal
dai ry production.

And thank you for listening, for the opportunity.
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MR. ENGLI SH:  Your Honor, | have no questions for
the witness. | wll nove again, subject to
Cross-exam nation, 479, nove that into the record. The
witness will be avail able tonorrow for cross-exam nati on.
And | appreciate the indul gence that we could go a few
m nutes |long so that he could finish his direct.

THE COURT: | do too.

Now, stay right where you are, Doctor, until |
find out what tonorrow s nenu brings.

What do you have to contri bute?

MR ENGLISH I'mgoing to let Ms. Vulin take that
because | have nothing to contribute after this wtness.

| will contribute one thing: The Senate and the
House have passed | egislation to extend funding until
Mar ch.

THE COURT: Hall el uj ah.

MS. VULIN.  Your Honor, tonmorrow the MKk
| nnovation Goup had will finish M. Velez's
cross-examnation in the norning. And then we'll have Jed
Ellis wth Shehadey Fam |y Foods; Jacob Schuel ke with
Crystal Creanery; and Tim Doelman with falrlife, all of
whom have testified previously.

THE COURT: Excell ent.

M. Rosenbaum

MR. ROSENBAUM If there's tinme remaining, then
M ke Brown will testify for the International Dairy Foods
Associ ation on Proposal 21.

M5. TAYLOR. | have two of your w tnesses for
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Fri day.

MR, ROSENBAUM W got so squeezed that they are
not going to be here tonorrow.

M5. TAYLOR: Al right.

THE COURT: This is all good news. All right. |
will not keep us any longer. |1'Il see you all at 8:00
tonorrow norning. W go off record at 5:06.

(An off-the-record discussion took place.)

THE COURT: We're back on record at 5:06.

MR. ROSENBAUM  Just to clarify, those two
W tnesses still wll testify, but it will not be until
week after next.

THE COURT: Ah. Thank you. That is helpful to
know.

Al right. Of record at 5:07.

(Wher eupon, the proceedi ng concl uded.)

---000- - -
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