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VEDNESDAY, JANUARY 17, 2024 -- MORN NG SESSI ON

THE COURT: Let's go back on record.

We're back on record. It's 2024, January 17,
approximately 8:09 in the norning. | apologize. Qur
starting late is entirely ny fault. This cold weather and
t hese dark nmornings nmake it difficult for nme to be here on
time.

Al'l right. This is day 45 of this hearing, and we
have the w tness back in the w tness stand.

Wul d you, again, identify yourself, please.

THE WTNESS: Yes. M nane is Mark W
Stephenson. [|I'mretired fromthe University of Wsconsin.

THE COURT: Thank you. And you renmain sworn, of
course, and we are ready for cross-exam nation.

Wio woul d |i ke to begin?

Dr. Cryan.

MARK STEPHENSON,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
CROSS- EXAM NATI ON
BY DR CRYAN:
Q Good norni ng, Mark

A. Good norni ng, Roger.

Q How are 'ya?

A I"'mwell. Thanks.

Q "' m Roger Cryan wth the Anmerican Farm Bureau
Federation. Thank you for your testinony. | have a few

guestions about it. Sorry, it happened all of a sudden.

TALTY COURT REPORTERS, INC. 10651
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Ckay. So your -- you tal ked about, as you
di scussed the three -- these three elenents of the $1.60
mninmumCCass | differential that the Departnent came up
with at the tinme of order reform And you -- you -- you
have tal ked quite a few tines about that in the context of
t he val ue of the mlk.

But those three elenments are all about the cost?

Aren't they -- aren't they all cost elenents?
A. Well, it costs to be able to provide value to a
product. | nean, we have to pay for the factors of input

that go into a bottle of mlk. W have to pay for the
mlk itself that's noving in there. So there are costs
i nvol ved, yes, of course.

Q Ckay. But a lot of your conversations have been
about, is the mlk worth that as opposed --

A | don't think | have ever said that.

Q Ckay. But, well, would you -- you did -- you al so
talked in your witten testinony, you tal ked a good bit
about the history of the prograns, the history of the
system And is it -- is it -- it's ny understandi ng that
inalot of THE discussions in the 1930s when the Feder al

Order prograns were put into place, there was a sort of a

sense of devel oping the regulation of fluid mlk as, |ike,
a public -- sort of like a public utility.
Is that -- is that your understanding, that this

pricing systemwas sort of developed to nake sure that --
that fluid mlk was available as a first priority for the

benefit of the public?

TALTY COURT REPORTERS, INC. 10652
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A. | mean, the basic tools of the Federal Orders that
were inplenented at the tinme of their conception had been
in place and devi sed by cooperatives 40, 50 years earlier,
so they predated that. It was a systemused by dairy
cooperatives, but enforcenent was difficult.

And at the tinme of the G eat Depression when we
had a | ot of problens across the board, there was a
request, you know, for ideas about all kinds of things,
what could help. And one of the ideas that was brought
forward was these tools of classified pricing and pooling
that would help el evate sone of the problens that dairy
farmers were facing at that tine.

Q But wasn't the prioritization of Class | sort of
centered around the idea that there's a public good in
maki ng sure there's fluid m |k avail abl e?

A. Well, Cdass | was the nost val uabl e portion of
that, also the nost perishable portion. |t was the one
that was, in ny reading of the problens, having the nost
problens of the day. So it was the focus of the early
part of the Federal Orders. And those tools of classified
pricing and pooling worked, | think, reasonably well when
fluid mlk was, indeed, the |argest portion of the
classified pricing in the nmarketpl ace.

But as we have grown mlk supply and it's becone a
| ess of, you know, highly-utilized product in nost of the
Federal Orders, then the tools have not worked as well as
they did originally.

Q But have you read materials about those prograns

TALTY COURT REPORTERS, INC. 10653
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and how they are devel oped that indicate that there was an
under standi ng that there's a public good for making sure
fluid mlk was avail abl e?

A. Well, there was a | ot of sense that dairy products
were good for nutrition, good for people, and -- and, yes,
that they should be nmade available. But |I'mnot sure that
this was a nutrition programfirst and forenost. | think
it was about a marketplace that was just denonstrating
some market failures at the tine.

Q And do you think that the Federal Order system
has -- has succeeded essentially in integrating the fluid
manuf act uri ng mar ket s?

A. What do you nean by that?

Q Maybe it was a little nore of a separation between
fluid -- you know, fluid mlk sales and fluid mlKk
delivery and manufacturing before the Federal Order system
sort of brought themtogether, one hel ping serve the
ot her.

A. Wll, I"'mnot -- I'mnot sure about that, Roger.
| mean, we have had separate uses of the input well before
we had Federal M Ik Marketing Orders, and we have separate
uses of the input today. That one can give up a portion
of the input to another utilization within an order was
probably always the case. But it was perhaps hard to nake
t hat happen and nmeke sure that there was an adequate
supply of mlk in an area that woul d be nmade avail able for
all Class | uses.

Q Ckay. So facilitated the dovetailing of those two

TALTY COURT REPORTERS, INC. 10654
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parts of the market?

A. It -- certainly. | nean, it's been about
coordination fromthe very beginning. But | think it's
al so been about access to those markets where there was
the potential for higher valued sal es.

Q You di scussed the idea of $1.60 being shared
directly with the producers who supply the Class | mlKk.
That, yet -- right? Right? | nean, it's here in front of
ne.

A Yes.

Q Ckay.

THE COURT: And "producers" includes three
categories of providers of fluid mlk?

THE WTNESS: Three categories of providers -- oh
sure. | tal ked about the individual producers,
cooperatives, or manufacturing plants mght give up the
|l oad of m Ik that they already had.

BY DR CRYAN
Q That -- that does nove away fromthe uniform
pricing principle that the system has operated on for

quite sonme tine?

A It does nove away fromthat a bit, and | recognize

or acknow edge that. But we have had Federal Orders that
di d have individual handler pools utilized in themin the

past, so this is not an entirely new concept. | do

acknow edge that we have, under the provisions of pooling,

the idea of uniformtreatnent, you know, to dairy

producers in the area, but that was as nuch about trying

TALTY COURT REPORTERS, INC. 10655
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to make sure that we didn't have fights for the
mar ket pl ace occurri ng.

Q Ckay. | have a reference here in ny notes to
anot her docunent, but let me -- you -- you went -- you

| aid out your analysis of the USD --

A USDSS.

Q -- USDSS. And it's a very interesting analysis, |
t hought, about the difference between the -- you know, the
i ncrenental value, the -- the shadow val ue of C ass |
versus Class IIl mlk on a | ocation-by-location basis.
And you have -- and you -- you have -- you have -- you
t al ked about how t he average across the whole -- that

whol e system the shadow val ue, was higher for Cass II
than for Cass I.

But you also identified in your witten testinony
that that kind of represents a give-up charge, represents
a sort of -- the notion of what a give-up charge for
cheese mlk to deliver to a fluid plant would be?

A. That was part of ny inpetus in |looking at that in
the first place was to see if | couldn't provide sone
metrics around both that and al so the cost of bal ancing
across the system So it was those two things
simul taneously that | was trying to |like take a | ook at
wi th anal ytical data.

Q One of the elenments of the $1.60, according to the
order reform devel opnent of the m ni mum C ass |
differential, was the incentive to -- essentially the

incentive to deliver to a fluid plant, essentially

TALTY COURT REPORTERS, INC. 10656
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sonet hing akin to the give-up charge?

A. Yes. And, you know, | thought that the analysis
that | |ooked at there was interesting to understand that
in many regions or parts of the country that manufacturing
pl ants had reason to want to hang on to that mlk. |
mean, it's not just that they are greedy, it's that the
econom ¢ systemis rewarding themfor making the product
and to getting it to custoners across the country. So |
can understand why give up charges in sone region of the
country are indeed high and difficult.

Q And to -- to -- but one elenent of the $1.60 is
the give-up charge in the sense. It is the incentive to

deliver mlk to a bottling plant instead of to a cheese

plant. And fromny -- you know, you have given us the
county-by-county breakdown, and there's -- there's --
there's nunbers -- there's higher nunbers, but for

exanple, in Meeker County, M nnesota, where First District
has its cheese plant, the give-up charge by this

cal cul ati on woul d be about -- would be $1.78 per

hundr edwei ght .

And t hose hi ghest give-up charges, those highest
sort of requirenents for give-up charges on your -- on
your nunbers, on your own nunbers, are in those regions
where you woul d be nost likely to have that m ni num
Class | differential; isn't that correct?

A. It is correct. And | tried to speak to that a
little bit yesterday when | said the nodel results appear

to m mc what has happened in reality, that we tend to

TALTY COURT REPORTERS, INC. 10657
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have manufacturing plants in area where we have a | ot of
mlk, nore than is needed for fluid nmarkets, let's say,
and fluid plants tend to be | ocated nore where we have
popul ati on centers and not necessarily all of the mlk
that may be wanted there for the fluid operations.

Q But in ternms of the system the efficiency of the
system delivering dairy products to fol ks across the
country fromwhere the mlk is produced through these
plants, that that efficiency that is inplicit
profitability of making the cheese in those places where
we have $1.60 -- where we tend to have now $1.60 or woul d
have proposed $1.60 mnimumCl ass | differentials, | mean,
that indicates that there is sone need to shake the mlk
| oose potentially for fluid use?

A. Wll, | think that can be the case, for sure. |
mean, there's -- as you would well know, there aren't as
many fluid plants in that Upper Mdwest area that you are
tal ki ng about. They are really small portion of the total
utilization of mlk in that region. They can find it
difficult to get mlk into a plant, or just like it can be
difficult to get mlk into a plant in Atlanta. But there
are sonmewhat different reasons. |In that |ocal area in
Atlanta there's not as nuch trying to pull that away from
a nearby cheese plant as it is about bal ancing costs and
maybe noving mlk in fromlong distances away.

Q So there are bal ancing costs substantial -- there
are bal ancing costs even in those mlk surplus --

(Court Reporter clarification.)
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BY DR CRYAN

Q There are bal anci ng costs even in those mlk
surpl us regi ons?

A. Yes. But | think that they are probably m ni nma
relative to the total supply of mlk. Balancing is nuch
easi er when, you know, Class | utilization is 10% There
it begins to be nore about what does it -- opportunity
cost that a cheese plant has for that mlk in their own
oper ati on.

Q And the Cass | price surface as a whol e,
you're -- so much of your work over the years has been
about denonstrating the relative geographic value across
the -- across the country. And | think to -- you know, to
good effect, you have hel ped -- 25 years ago and today,
you know, your work has hel ped cone up with sone
foundation for understandi ng -- understanding the
i nportance of setting these different -- having these

differentials fromlocation to | ocation.

If we establish a location -- if we establish a
Class | differential in the Upper Mdwest, is it -- is
it -- does it not -- is not inportant to nmaintain a

geographic relationship of the sort that is reflected in
your nodeling in order to sort of maintain orderly
geographic relationships in order to maintain orderly
pricing fromlocation to location all the way down to
M am ?

A. |"'mnot sure that | understand what you nean by

mai nt ai n geographi c rel ati onshi ps. You nean physi cal
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pl ants, where physical plants are |ocated?

Q No. | nean, the relationship in the d ass
differential. The Cass | differentials that -- that
exi st today or that would be built on the sort of nodeling
you have done, is that -- is that not a reasonable thing
to maintain, to maintain those differences from M nnesot a
to Mam ?

A. Well, | think that they are hard to ignore. The
mar ket pl ace is trying to acconplish the novenent of mlk
to satisfy all the needs across this geography on a daily
basis. Regulation can either hinder that or it can help
make that possible to do. But one way or another | think
the markets are likely to express thensel ves in the ways
t hat they have before we had Federal Orders. W had price
surfaces back then.

Q And if the mninmum prices are going to nean

sonet hing, they should at | east approach -- or tend to
approach that -- those geographic differences --

A. They should. And, you know, you -- | -- maybe it
wasn't your neaning, but it's part of what | took out of
what you were saying there. In ny opinion those should
not be static. I n other words, set themtoday, don't
t hi nk about them for another 25 years. | think that you

should |l ook at themfromtine to tine, because popul ation
centers do nove. | nmean, the -- where people are choosing
tolive. MIk production regions shift around and
transportati on costs change. It changes the price surface

and the conpetitive nature of the dairy market. So if

TALTY COURT REPORTERS, INC. 10660
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we' ve hardw red sonething from25 years ago into the
system then it gets to be difficult for the systemto
operate the way it's feeling like it needs to today.

Q Sure. Sure. That nakes sense. That's why we're
her e.

A Yes. Partly.

Q Wel |, absolutely. Partly, yes.

Ckay. Last ny last question is about, in your --
in your witten testinony, you -- you said that -- trying
to make sure | get the word right -- the shackl es,
shackles to the 1938 -- 1937 Act? | took it to nean we
were shackled to it. You didn't quite say it that way,
but essentially you said we're shackled to the 1937 Act.

|s there anything -- is there anything that the
1937 Act does not allowus to do in terns of devel oping a
mar keting program in terns of devel oping a Federal Order?

I|s there -- | mean, fromny read of the Act, and
it's my reading of the history of, | guess, John Black or
one of those books about how t hese prograns devel oped, but
t hey had a huge range of possibilities, including Federal
Orders for products or -- you know, or -- what is it that
couldn't be done under the authority of the 1937 Act that
shackl es us to --

A. Well, | think that, at that point in tinme, they
had the | uxury of asking thenselves the big questions:
What are the problenms we face in this industry today? And
how do we fix those probl ens?

W don't get that luxury today. |If we could say,

TALTY COURT REPORTERS, INC. 10661

taltys.com - 408.244.1900

January 17, 2024


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 17, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

what are the problens we face in the industry, and start
with a clean slate, we m ght not be addressing these
little things that are kind of nudgi ng us around the edges
of the issues.

For instance, | would say that we cannot ignore or
consider to be a trailing spouse or sonething of the dairy
i ndustry; that would be manufacturing. Manufacturing is a
huge piece of our industry today, and it needs to be
t houghtfully incorporated into this. So | would ask,
first of all, have we identified the problens we're trying
to fix? And | would say that depooling, it's not a
problem It's a synptom of the problens.

And | think it's difficult to do that when we have
t he boundaries that were prescribed by the '37 Act that
don't let us think very far beyond those. W have to
navi gate within those boundari es.

Q And what -- what boundaries -- what -- what could
be done that the Act doesn't allow?

A As | said, it's difficult for us to sit down here
and think about this as an entire industry and system
recogni zi ng manufacturing for what it is today and -- and
identifying these problens. W have to think about this
as: Wat are the fluid m |k problens that we have? How
can we best address those within the bounds of what we can
do, you know, based on the early provisions of the Federal
O der?

"' m not suggesting it's wong, but it would be

really nice -- this would have been a painfully |ong

TALTY COURT REPORTERS, INC. 10662
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hearing if we started with what is the problemthat we're
trying to fix, you know, with a clean slate, and how do we
do it. But |I do think that, you know, that would be an
optimal way to go about it.

And then | think you need to ask yourself whether
or not these are problens that policy can best address
that we can't do without it. It may not need that.

Q kay. |I'minpressed that you don't think this has
al ready been a painfully |Iong hearing.

A It's bordering on it.

Q Well, thank you, Mark.

THE COURT: Dr. Stephenson, | had difficulty
di stingui shing the word you used when you descri bed the
manuf acturing sector as a -- we no longer treat it as a
trailing..

THE W TNESS:. Spouse, | said. Yeah, | nean,

it's -- it is certainly closely married to the fluid mlk
i ndustry, but, you know, we -- it used to be that that was
a -- we need to recognize this as part of the solution to

help the fluid mlk industry. But today, | think that it
is such a powerful portion of our dairy industry that you
can't sinply treat it as potentially helpful. | think
it's something that conpetes very strongly with mlk for
fluid plants.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good norning. N cole Hancock with National M1k
Good norning, Dr. Stephenson.
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| thought it would be hel pful to put in context
when you started working on the Class | differential piece
t hat has becone your testinony in Exhibit 453, at | east
that's the PowerPoint presentation?

A When | began working on that?

Q Yeah. Wen were you hired to work on the C ass
differential s.

A. It was reasonably early on. |I'mtrying to
remenber exactly when that woul d have been, but, you know,
| want to say in the early part of the sumrer, sonething
around that tinme period. This was before MG had their
proposal actually. They were tal king about | ooking at
pi eces of what would ultimately becone their proposal.
But, in particular, they had asked me to think about this
$1. 60, what are the elenments of it, how do we use that.
And so | began to systematically try to answer sone of

t hose questi ons.

Q When you said "summer," did you nmean summer of
20237
A Yes, not this sumer. Yes.

Q Ckay. So about seven nonths ago or so?

A Yes.

Q And yesterday, Ms. Keefe testified that she had
sone early working groups that started in the wi nter of
2022 and into 2023.

Were you involved in those neetings?
A No, | wasn't.
Q So you picked up after those neetings had
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occurred.
Did you attend the | DFA neeti ng where she
presented to the | DFA nenbers?
A No. | did not.
Q And then | think that she said, also, that there
was an information session to the USDA.

Did you participate in that?

A No.
Q Did you -- so who hired you?
A | was hired by Davis Wight & Tremaine to work on

on behal f of the M G group.

Q Ckay. And were you -- you had done sone ot her
work for MGor IDFA related to this hearing; is that
right?

A. | DFA had retained ne to do anot her update of the
cost of processing study and esti nates.

Q Were you al ready working on the Make Al |l owance
cost estimates and surveys when you were hired to do the
Class | differentials?

A. | don't recall exactly, but they would have been
cl ose to contenporaneous, yes.

Q Ckay. Did you -- can you tell me what it is that
you were hired to do by MG? Wiat's the scope of what you
were retained to do?

A Initially the scope of what | was retained to do
was to take a | ook at that $1.60, but | have been a
soundi ng board for themfor a period of tine to talk about

sone of the questions and issues. As | did nmention
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yesterday in ny testinony, that what | have offered here

was not in support of the MG proposal. It was sone of ny
own ideas, | guess, about how the industry m ght be able
to work to nove mlk in ways that address a nodern -- a

current contenporary dairy industry.

Q So I'mgoing to get to that in just a second, but
before | get there, | just want to make sure that | have a
good under st andi ng about what you were hired by MG to do,
and you said take a | ook at the $1.60.

Anyt hing el se that you were hired by MG to do
related to the Class | price differentials?

A. No, not at that tinme. No.

Q And you said "not at that tine."

So then | have to ask the next question which is
at sone point later in tinme were you asked to do anyt hing
different with respect to Cass | differentials?

A No, | had -- as a part of |ooking at that $1.60
had begun to di scover sone of this from our anal ytical
work with the USDSS nodel and shared that with them It
took me a while to begin to think about what does -- what
are the inplications of this, what does it actually nean,
and that began to becone ny testinony. So it wasn't as
t hough M G or indeed the Davis Wight & Tremai ne asked ne
to go ahead and do this. This is something that | had
done.

Q Ckay. So you were hired by MG to | ook at the
$1. 60 base differential that was included in the current

Class | differential calcul ation?
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A Yes.
Q And - -
A. And part of it was just history, do we know where

that canme from do we know what those pieces of that A
plus B plus Creally represent, when did that first begin
to show up or occur, you know, that kind of thing.

Q Ckay. So -- and when you were hired to do that,
what work did you do?

A. Well, | began to | ook at sone of the earlier work.
In fact, | managed to reboot sone very old conputers that
| had that had a bit of the original work from back in
1997 and '8 that | was doing at the tine. W were in the
Cornell Programon Dairy Markets and Policy.

Q s that from 1998?

A Yes. That woul d have been back in -- in that tine
period. R ght. So | was |ooking for docunentation notes
t hat we woul d have had, you know, some of that kind of
material. And | didn't find nuch there, but | did find
sone of the original docunents that began to tal k about
that, that were partly fromthe office and -- or from AMS.

Q Anyt hing el se that you did?

A. At that tinme, no, that was the begi nning of that.
And, you know, then to begin to understand those pieces
and where they canme fromand what the inplications of them
were, | did begin to |look at the data to see whether, you
know, it -- | have had quite a few years in the industry
and may have sone ideas about, you know, what things are

and why they are. But | do think that anytinme we can
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address sone of these questions with a bit nore rigor
rather than just say, "ny opinionis,”" | think that's
wor t h doi ng.

Q Okay. So you | ooked at the historical context
when order reformset the current price one [sic]

differential s.

2024

Anything el se that you did for your work on behal f

of MGto get to where you are today?

A. No. | have answered questions as we go al ong, and

a lot of those questions have been about the work that |

had done, you know, where they wanted to understand

what -- what that neant or what the inplications would be.

Q So is it fair to say that you have kind of

operated a little bit like a historian for themto be able

to give them sone of that historical know edge and
resources that went back to when order reformset the

current Class | price differentials?

A. For sure. | nean that's been a part of what | had

done.
Q Ckay. Did you conduct any kind of study or
analysis on Class | price differentials or any of those

three el enents that made up the $1.607

A. Looki ng at that 2016 data, this was anal ysis that

had been done, yes, | did go back and | ook at the

differenti al s. | didn't rerun nodels. Those were nodel s

that we had used a fewtines in the past and felt that the

data were good, and had been used in other studies. So,

in fact, published fromthat data, so..
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Q So you -- you said you went back and | ooked at the
nodel .

You are referring to the 2016 version of the USDSS
nodel ?

A Yes.

Q And that had al ready been run in 20167

A. It had been run just shortly after that, yeah. |
nmean, a year or nore after when the data are avail abl e.

Q Ckay. It had been run with data results that took
it through the end of the cal endar year 20167

A. Two nont hs of 2016, that's correct.

Q Ckay. And any -- any -- so you didn't do that
study on behalf -- or analysis on behalf of MG you just
| ooked at the 2016 USDSS nodel results?

A That's correct.

Q Did you do any independent study or anal ysis on
your own for the work that you were doing on behalf of MG
related to the Class | price differentials?

A. Absolutely. | nean, there's a good deal of this
that's just a lifetinme of curiosity and foll ow ng threads
that, you know, becone exposed as you are working with
sone of the information. So much of that actually was
personal curiosity.

Q Yeah. So what -- what studies or analysis did you
undertake in order to provide your testinony related to
the MGs Cass | price differential proposal?

A. Well, it would have been goi ng back and | ooki ng at

the price relative values fromthose nodel runs. Those
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needed to be transfornmed back to the mapping val ues, which
give us values at all geographic points across the
contiguous 48 states, and then | ooking at the differences
between the Class Il and O ass |

Q Can that be summarized as you anal yze the 2016
nodel results?

A Yes.

Q Ckay. Anything that you did independently to
conduct your own analysis or studies related to current
costs of providing or servicing the dass | markets?

A Not nore current than 2016.

Q So ot her than anal yzing the 2016 nodel results,
you didn't do any other analysis or studies?

A No.

Q Ckay. And then, | think, fromthat you had said
that you canme up with what you described as a novel
approach to looking at Class | differentials, and it
wasn't sonmething that was on behalf of MG but sonething
you had cone up wth.

Do you recall that yesterday, fromyour testinony
yest er day?

A |"mnot sure that | do. Perhaps you could provide
nme a little nore background or trigger that would help ne
to recall?

Q Yeah. | think it was related to what you j ust
tal ked about a few mnutes ago, and |I'll get back to that
in a second, but you are tal king about kind of a change in

and a little bit of a deviation that wasn't on behal f of
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MG in your testinony.

A. Well, | think that, you know, that was after MG
had devel oped their proposal, you know, which was for a
zero val ue of the $1.60, ny independent contribution to
this was that, you know, perhaps we still need that, but
that it could be nore directed and woul d probably need to
be directed. Diluting that into pool values in many parts
of the country would sinply not |iberate the m |k that
woul d be needed.

Q And so are you -- are you proposing i ndependent
producer pool s?

A. No, not necessarily. | know it appears like it
could be the case, but, you know, | would throw this open
as a possibility, nore for the concept and ideas that it
has. The $1.60 has been a val ue that has been recogni zed
by the industry on all sides for sone period of tine, and
you could use that full $1.60 as the notivation to nove
mlk to fluid plants, or in some regions it may be a
possibility where you sinply decide, we don't need all of
that here, we can pool a portion of that $1.60, but |et
sone of that be available as a direct paynent to
producers.

Q And you understand that M G had had at |east a
rel ated proposal that was not accepted with -- to fal
Wi thin the scope of this hearing, where they could use at
| east a portion of that $1.60 that would be used to cover
at | east bal ancing costs?

A. Honestly, | didn't recall that, and perhaps |
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shoul d have. But | have been retired and relatively
di sengaged froma | ot of the hearing process.
Q Except that where you have been hired by MG to

actually provide that historical context --

A Sur e.
Q -- of Cass | differentials?
A. No. These specific pieces where | have been down

here, | have been trying to be fully engaged. But that
didn't nmean that | went | ooked at all of the proposals
t hat were of fered.

Q Ckay. And -- and are you, in taking that position
that that $1.60 coul d be used i ndependently outside of --
if it's pulled out of the pricing forrmulas, that it could
be used i ndependently, is that a position that you are
here to testify to on behalf of MG?

A | haven't asked themif | can do that, and |I'm not
offering that at this point intinme. Al that |I'm
suggesting is that it seens to nme that it nmay take all of
the $1.60 in some regions of the country to nove mlk to
fluid plants, and that in other regions it nmay not take
all of that.

Q Ckay. So in -- in your kind of independent
observations and making that, not on behalf of MG as a
scope creep here in this hearing, but just as your own
i ndependent opinion, it at |least inherently acknow edges
that those costs are still justified in order to nove
mlk; is that fair?

A. It is fair, that when you | ook at not only the

TALTY COURT REPORTERS, INC. 10672

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 17, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

value of the mlk at |ocation per use, that if you need
additional mlk in that region, it's not going to readily
be given up by the value that is in the pool.

Q Ckay. And you would in your -- maybe your nore
creative way of trying to find sonme -- sone solutions, it
acknow edges that those dollars, that $1.60 used in a
different way, as you are proposing it, would still be
then used to incentivize the novenent of mlk when it was
needed in certain areas?

A. Yes. | nean, that is what | was proposing here.

Q Ckay.

M5. HANCOCK:  Your Honor, | think just for
pur poses of making sure that our record' s clear, because
it wasn't clear to ne if this is a proposal that's being
suggested to expand this scope of the hearing or alter in
any way what's being considered at the hearing. But
National MIlk would Iike to nake sure that our position is
clear that we would object to the -- to the nodification
of any scope, especially to the extent that it is rel ated
to sonething that's al ready been specifically excluded
fromthe hearing.

THE COURT: Yes, your objection is noted. And
| -- sitting here, hearing it all cone in, | never heard
anyone suggest that we're having anot her proposal.

M5. HANCOCK: It mght not be. | just wanted --
i n an abundance of caution, | just want to nmake sure that
the record is clear.

THE COURT: Yes. Thank you for that.
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M5. HANCOCK: Appreciate that.
BY MS. HANCOCK:

Q Ckay. So let ne just divein alittle bit to the

substance of the report that you have offered.

In the work that you did as the historian and then

anal yzing the 2016 nodel results, did you coll aborate with

any ot her groups or individuals?

A No.
Q Did you go out and talk with producers about any
of the costs that they -- that they have in serving the

Class | fluid mlk narkets?
A. No.

Q Did you talk with anybody about their actual

bal anci ng costs?
A No.

Q Did you talk with anybody about what it actually

takes to nove mlk or nake a decision as to deliver to one

pl ant or anot her?

A. Not at this point in tinme. But | would also
remnd you that | have had 40-sone years of having done
this, and my Ph.D. thesis was | ooking at the cost of
bal ancing in the Northeast. So these are not new i deas
for me. And it's -- it's not that I'mentirely naive,

| would hesitate to say that anybody can understand all

corners of the el ephant --

Q kay.
A. -- that Sally was trying to eat.
Q Yet again, there's another bite.
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When did you obtain your Ph.D.?

A. Ei ghty -- this | should know off the top of ny
head. '87, '86. | -- 1 can't recall specifically wthout
| ooki ng.

Q Ckay.

A It was a nenorabl e day, but not a nenorable date.

Q It was a long tinme ago?

A Yeah.

Q 40- sone years ago?

A Yeah.

Q Ckay. And then you have -- you have worked in
academ a t hroughout the course of your career and studied
t he market and industry?

A Yes.

Q And, in fact, you did conduct a pretty
conprehensi ve cost survey a couple of different tines in
order to support the Make All owance proposal that's part
of this hearing?

A Yes.

Q And t hroughout the course of your career you have
done lots of kind of studies and analysis in order to
eval uate and anal yze the industry; is that fair?

A. Yes. That's been exclusively what | have worked
on is the dairy industry.

Q And gathering data collection points in order to
anal yze the -- what's happening within the dairy industry?

A Yes.

Q Way didn't you conduct any survey or analysis
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related to your work on Class | price differential s?

A. Wiy do I, did you say?

Q Wiy didn't you?

A Ch, why didn't 17?

Well, we have the secondary data that are
avail able and we think are fairly good that were used in
t he USDSS nodel, or at |east as good as we can get. There
are sone proprietary data that we used to assure ourselves
that the secondary data are good, and transportation
costs, for exanple. And there sinply wasn't tinme to be
able to do a great deal of collecting information for
this. | nean, historically I think that nuch of the work
t hat we have done, | think, has been well done, but not
necessarily qui ckly done.

Q And you did have tinme though to conduct the cost
survey on behalf of IDFA in order to support your
Make Al |l owance testinony?

A. That was done. And part of the reason that could
be done as quickly as it was is because we have done that
in the past, and | had the nechanisns to be able to do it,
and participants got their data in fairly quickly.

Q Did you -- did you try to collect any data for
pur poses of the analysis that you were conducti ng
eval uating the $1.60 base differentials from order reforn®

A. Secondary data, yes, but not prinmary data.

Q And secondary data, you nean the analysis that you
did on the 2016 nodel results?

A. Well, and nore. | nean, data from secondary
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sources, so in other words, |ooking at publications, that
were available fromdairy prograns or fromAMS or from
NASS or just a variety of other sources.
Q And | didn't see that in your witten materials.
Did you cite any of those sources as a basis?
A Yes, | think so.

Q Can you show nme where? Because | m ght have
m ssed it.
A. Well, they are footnotes. If you |look at --
Q Footnotes in your witten testinony?
A. Yes, in the witten testinony.
Q So that's Exhibit --
A That's --
THE COURT: 451.
THE W TNESS: -- 451.

| f you | ook on page 3, the bottom there are sone
of those sources there. On the bottom of page 4 there are
some ot hers.

BY Ms. HANCOCK:

Q Ckay. Those are the secondary sources that --
that you -- that you referenced in conducting your
anal ysi s?

A Yes.

Q So, for exanple, footnote nunmber 3 has fina
estimates for 1979 through 19827

A Yes.

Q And then the M1k Production D sposition and

| ncone 2022 Sunmmary, which | believe Ms. Keefe put in as
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part of her testinony exhibits?

A. Didn't | ook at that yesterday, but perhaps.

Q And then Measures of G owmh in Federal Oders,
t hat was the other source?

A Yes.

Q Anyt hing el se that you considered for your
anal ysis that you can think of?

A. Yeah. There were -- on page 4, there are also a
few footnotes down there. The questions and answers on
Federal M|k Marketing Orders and rules and regulations in
the industry.

Q And these publications that | have | ooked at, |
don't see any kind of analysis over the elenments that went
into that $1.60, as far as the cost of supplying the
market with fluid mlk.

Are you aware of whether any of those had any
current costs analysis or sumaries?

A. Not cost analysis. | did find AMS docunentati on,
you know, where they were noting the three elenents of the
$1. 60, and that was from back before 2000. It would have
been at the tine of Federal Order Reform

Q Ckay. Just that those three elenents were what
were used in determning the base differentials in order
r ef or nf

A. Yes. And | also recall personal conversation with
a former nenber of Dairy Prograns. And this was nmany
years ago, but | was curious about the $1.60 or the $1.20

t hat exi sted before the Federal Order reformas to how
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t hey thought about that and what it was for. And | do
recall them saying that -- although I couldn't find any
docunentati on about it, but that this had to be justified
at the tinme of Wrld Trade Organi zati on negoti ations. W
had green box, anber box, red box on a | ot of prograns
t hat were being | ooked at, and this was one of themthat
they used to justify.

Q And in your 40 years plus of experience, have you
ever been involved in marketing any m | k?

A. No. I'ma consuner. | buy mlk but in smal

gquantities.

Q Have you ever been involved in selling raw m | k?

A No.

Q Have you ever been involved in buying raw m | k?

A. | have been an academ c.

Q Yeah. | just want to nake sure |I'mclear on
what -- what we're drawi ng on for experience.

So ot her than academi a, the work that you have
done in academ a, have you ever been involved in bal ancing
mlk?

A. | have been involved in studies of balancing mlKk,
whi ch i nvol ved a great deal of interaction with al
nmenbers of the industry. So do | actually bal ance?
don't think any one person bal ances m | k.

Q You have never had a role on a team of people who
bal anced m | k either, have you?

A | have interacted with teans that do that.

Q Have you yourself ever had any responsibility in
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bal ancing m | k?

A. | have never been paid to act on a teamto bal ance
m | K.

Q Have you ever filled out a pool report?

A No. But | have seen them

Q Ckay. So the experience that you are draw ng upon

is fromyour role in acadenm a and readi ng studi es about

what' s happening in the industry and | ooki ng at the nodel

results?
A Yes.
Q Let's take a ook -- so | am | ooking at

Exhi bit 453, which is your PowerPoint presentation. And
on page 5 you have a footnote there that tal ks about --
that there are testinony fromexperts at this hearing that
suggest that own-price elasticity for fluid mlk nmay now
be el astic.

Do you see that?

A Yes.

Q Do you believe that fluid mlk is elastic or
i nel astic?

A | have not studied that. And many things | don't
study, | would count on the research that has been done,
read that, and if | feel like it's a reputabl e source,

t hen, you know, you would either believe it or you m ght
try to conduct your own study to disprove that.

Q Can you think of any reputable source that you
bel i eve that has concluded that price of fluid mlk is

el astic?

TALTY COURT REPORTERS, INC. 10680
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

A. Dr. Oal Capps is certainly an expert in his area,
and he has testified, | believe, that in our current tine
period since COVID that m |k has noved into that elastic
territory.

Q And you're also famliar with other studies
t hroughout the course of your historical experiences over
40 years --

A Sure. Absol utely.

Q Just let ne finish so | have a conpl ete sentence.

A Sorry.

Q Sorry.

But you are famliar with other studies that have
been done over the course of your experience in the
i ndustry over the |ast 40 years that have repeatedly been
peer reviewed and concluded that fluid mlIk is an
i nel astic product?

A. Yes. It's been long held that dairy products were
i nel asti c.

Q And did you work with Dr. Kaiser?

A | worked with Dr. Kaiser when | was at Cornell
University. And certainly Dr. Kaiser had been involved in
studi es |l ooking at the elasticity of mlk. Dr. dan
Forker before him

Q And you are famliar with the work that they do,

even through today, that they have done in the industry?

A. |"'mnot famliar with recent studies that
Dr. Kaiser nmay have done. | haven't been trying to keep
up on that, | guess.
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Q Are you famliar wiwth the work that Dr. Capps has
done on behalf of the USDA and its reports to Congress

related to the elasticity studies for fluid m|lKk?

A |"'mfamliar that Dr. Capps has been an expert in
that area. | have not scrutinized his -- his studies or
his testinmony recently. | did watch the hearing process

here when he was on.

Q And did you al so observe Dr. Kaiser's testinony at
this hearing as wel | ?

A. | didn't. | wasn't avail abl e that day.

Q Ckay. Any reason to believe that Dr. Kaiser's
concl usions are not accurate?

A | didn't see or hear Dr. Kaiser's conclusions, so
| couldn't really speak to that.

Q Yeah. So as you sit here today, do you have --
based on your 40 years of experience in the dairy
i ndustry, do you have an opini on about what you think is
t he nost credi ble source for determning price
elasticities of the fluid mlk market?

A Well, no, | don't at this point in tinme. Again, |

haven't | ooked at those studies in that |evel of scrutiny

for quite a period tine. | wasn't aware that Dr. Kaiser
had done recent work, | guess. Dr. Capps has been doing
contenporary work, | know that.

Q And you know that Dr. Capps has different
contenporary works that reach different concl usi ons?
A Yes. | do realize that earlier. And I think even

in his testinony he was saying that this has becone a
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fairly recent phenonenon, that it's been noving toward
being unitary elastic or even el astic.

Q And as you sit here today, based on your
experience in the industry, you don't know which of
Dr. Capps' contenporary work is the correct one?

A No. | would assunme that his nost recent work
reflects the nost recent conditions of the industry. |
woul d have a hard tine inmagi ning that he was not trying to
be honest about his scrutiny of the data.

Q On page 7 of your PowerPoint presentation in
Exhi bit 453, you have Figure 2 which says "D scovering a
Mar ket Clearing Price."

You're not suggesting that Class | is a market
cl earing product, are you?

A This is nmerely an illustration of what we're
t al ki ng about when we are saying a market-clearing price.

Q Yeah. | just want to clarify, you are just
tal ki ng about the price at which Cass | sales are nade,
you are not trying to say that Cass | fluid mlk is a
mar ket - cl eari ng product, are you?

A No, |I'm not suggesting that. | nean, any product
that's made will have to have a market-clearing price.
And, you know, that's for non-dairy products as well.

Q | f you turn to page 9 of your Power Poi nt
presentation, you are tal king about the nodel in this --
on this page.

And | think that you had testified that the reason

you used the 2016 nodel results is because you believed
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that the nore recent nodel results that Dr. N chol son used
for National M|k was data that was owned and proprietary
to National MIk; is that right?

A. | felt that it would be unethical for ne to use
t hat .

Q Did you ever ask National MIk if you could use
t hat data?

A | didn't. No.

Q Way not ?

A. Didn't occur to ne. This data was readily
available as well, and for illustrative purposes, | think
that, you know, it would have been just as good to use
this. | would suggest that if you really wanted to go in
this direction, that researchers like Dr. N chol son could
be asked to take a | ook at the same outcone or analysis
Wi th nore contenporary data.

Q And if -- if you | ook at the second bullet point
on page 9 there, it says, "The nodel's task is to find the
nost efficient novenents of mlk assenbly, product
processing, and distribution of final projects subject to
many constraints.”

Do you see that?
Uh- huh.

Ils that a "yes"?
Par don?

You said "uh-huh."

Yes. Oh, I'msorry, yes.

o >0 >» O »

| just want to nake sure that we get your words on
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the transcript.

Can you tell me how the nodel works to determ ne
the product -- the nobst efficient product processing at
t he plant?

A It works to get the nost -- sure.

The plant |ocations that we have identified in the
nodel are also identified as to the products they process
there, and we have sone idea about the mlk input of those
plants. So -- not of all plants but of the ngjority of
plants. It allows us to be able to constrain the nodel to
process only those products at those |ocations. So the
nodel 's task is to assenble that mlk to get to the plants
to make the products, and distribute themto the points of
demand that the nodel used.

Q Ckay. So when you say that the nodel task is to
find the nost efficient novenents of mlk, product
processi ng, and distributions of final products, you are
not saying that the nodel is determ ning the nost
efficient product processing at each plant, are you?

A. No. It's -- it's |ooking at the products they can
process and constraining themby the volunes that the
pl ant can handl e.

Q So it doesn't -- it doesn't do anything to
evaluate the efficiency within the plant's operations
itsel f?

A. It doesn't. W do have the capability of turning
on returns to scale on plants so that plants could operate

at slightly lower costs if they were larger. But we don't
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al ways use that in the nodel runs.

Q And the three el enents that you eval uated for the
$1.60 criteria, nothing in the nodel results tells us
whet her that $1.60 is warranted or unwarranted; is that
correct?

A No, it doesn't at all. The nodel results do not
include that. The $1.60 lives outside of the efficient
solution of that nodel. That's sonething that has been
i nposed, you know, through regul ati on.

Q And -- and so it's -- is it fair to say then that
the nodel results are just the -- related to the spati al
nmovenent of the m |k on a geographical map?

A Yes, it is.

Q Ckay. And so there's no kind of subjective
eval uation of where mlk should nove, other than just that
spatial relationship within that nodeling?

A. That's correct. | nean, the nodel is making the
nost efficient choice that it can fromall of those
constraints and all of the resources it has available. W
don't inpose anything on the nodel that is subjective.

And that isn't one of the shortcom ngs. | believe
that Dr. Nicholson in his testinony nentioned that, you
know, for exanple, business relationships my not respect
the precise flows that the nodel has, that, you know, you
may find that | buy mlk fromthis cooperative to nove to
my plant here, and it may be sonewhat different than the
nodel | ooks at.

Q And those market factors that -- that you would
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i ke to have used for purposes of covering those bal anci ng
costs or incentives to nove mlk, those are things that
are not factored into the nodel ?

A. Those are -- the nodel solves the probl em of
getting mlk to plants and finished products to consuners.
It does that. So we don't need to do things outside of
that to |l ook at the nost efficient solution.

Q And is that -- the nodel, when it's tal ki ng about
that spatial novenent of mlk, it's really focused on the
transportation of the mlk; is that correct?

A. It's focused on the transportation of assenbly and
di stribution, recognizing all of the road system networks
t hat we have and costs associated with it.

Q And Exhibit 452, this is MG 16A.
|s 452 the 2016 nodel results?

Yes.
Wth the $1.60 renoved?

Yes. These are, you know, just the shadow prices.

o > O P

kay. And so |l -- it -- was there a version of
the 2016 nodel results that had the $1. 60 base
differentials included?

A There certainly woul d have been reported, but
that's a straightforward addition to those colums here
in-- or the colum called "Class | Shadow Price."

Q Ckay. So then you took that, you just across the
board did a $1.60 reduction in all of the counties that
are in Exhibit 452?

A No.
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Q Ckay.

A. These woul d have been the shadow price val ues as
reported out of the nodel.

Q Ckay. So this has the $1.60 included?

A No.

Q Well, that's what |'mtrying to get at.

A. Ckay. The nodel itself does not report those
values with $1.60. Wien we report themas C ass |
differentials, we would add the $1.60 to these val ues.

Q Ckay. That's why | asked the earlier question of
was there a version of this nodel that had the $1.60
i ncl uded, and you were saying not as the nodel ran it, but
|ater as it was added as the base differential s?

A That's correct.

Q Okay. And so this in Exhibit 452 | ooks as it cane
out of the 2016 nodel results?

A Yes.

Q And did you do any other nodifications or analysis
of the 2016 nodel results that would be reflected in
Exhi bit 45272

A No, these are about as pure as they get. They are
just the dunps fromthe nodel that we would use for
mat chi ng purposes or anything el se.

Q And -- and do you know what nonth it was run?

A This was for May of 2016.

Q Wiy use May of 20167

A May is what we would refer to as the flush nonth,

and these tend to be the snmaller of the shadow price
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val ues. When we are only reporting one nonth, we usually
use the flush nonth.

Q Al right. So you didn't apply or adopt any ot her
nmet hodol ogy or analysis or study other than just report in
Exhi bit 452 the 2016 nodel results?

A That's correct.

Q Were you ever asked within the scope of the work
that MG hired you to do to |ook at the costs of bal ancing
that are actually incurred?

A | was not asked to do that nor would | have had
tinme to do that.

Q Were you ever asked within the scope of the work
that you were hired to do to eval uate or anal yze the cost
of mai ntaining Gade A products?

A No.

Q Were you ever asked by MG or -- to conduct an
anal ysis or study of what the costs are that are
associated with incentivizing the novenent of mlk to the
Cass | fluid mlk market?

A. No. | was asked to take a | ook at these things
and to see whether or not | had sone information that
m ght be able to shed light on it, and that was why | had
gone to this nmodel. Not quickly. It took alittle while
for me to think about whether or not this had sonething to
say about it.

Q And | think that in your testinony on page 7 of
your witten testinony, so that's Exhibit 451, you talk

about Grade A elimnation fromthe base differential.
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Do you see that?

A Yes.

Q And you say in here that there actually are costs
of maintaining Gade A but because it's standard in the
i ndustry, you don't think that it is right to be included
Wi thin the base differential?

A. My professional judgnment is that it's a trivial
cost. Mst of the costs -- | nmean, G ade A describes the
condi tions under which mlk is produced, and nost of those
conditions are things that would be considered to be a
sunk cost on dairy farns today, that they have made the
investnent, and it's a capital cost. | located ny well so
many feet from animal concentration or nmanure. | have a
screen door on ny mlk parlor. You know, just a variety
of things like that. And those are standards of the
i ndustry that | think don't really bear |ooking at very
closely at this point in tine.

Q Are there other costs that are continuing and
ongoing that the farnms have to incur in order to maintain
G ade A mlk standards?

A | think that there are few things. They have to
keep records, for exanple, of use of nedications on the
animal s, that type of thing. |It's sonething that they
woul d probably be doi ng anyway. They need to contr ol
rodents and flies and that type of thing. Most of them
woul d want to do that for their own working environnment.
And, you know, | think those are relatively small costs.

Q And deep cleaning as well; is that right?
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A. C eani ng, sure.

Q Energy costs in order to nmaintain the
refrigeration requirenents?

A Grade B has to clean as well. | don't think --

Q Wth the sane frequency?

A | don't think that nost of the G ade B farns woul d
be finding a narket for a product if they weren't
cl eaning. They are the standards under which -- |
understand the difference between Grade A and Grade B, and
there has been in the past sonme ungraded m |k, which
doesn't even have standard but. ..

Q And | just want to be specific to ny question to
you, which is you understand that there are continuing and
ongoi ng costs that are incurred in maintaining Gade A
stat us?

A Yes, | do understand that. And | do think that
nost of those costs woul d probably be done Grade A or no
Grade A | don't think that Grade A inposes those upon
farms. | think they do that because -- very much as |
nmentioned in the course of the testinony here, or at |east
the witten docunentation, that we have had such things as
prem uns that have been paid for | ow somatic cell count
ml k. That costs sonmething for those farns to achieve
that initially. But it's becone comoditized now, and
it's so available that premiuns are not being paid at the
sane degree or level that they did at one point in tine.

Q And whet her the farnms are used to paying those

costs or not or will pay them they are still costs in
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order to maintain a G ade A standard of mlk; is that
right?

A. They are. And | think that to use, again, the
exanple of |ow somatic cell count mlk, farns have al so
di scovered that there are additional benefits to having
that, not just what the plant wants, but that ny cows are
healthier and | get nore production fromthem and so
forth. And | think the sane thing is for many of the
G ade A standards.

Q And under standably, there are lots of benefits to
havi ng hi gher quality practices.

But with those higher quality maintenance costs,

those farns still have to incur those costs; is that a
yes?

A. Farnms still have to incur the costs, sure.

Q And based on your historical -- or the historian
role that you were perform ng on behalf of MG you -- and

the records that you reviewed, that was estimated at order

reformat around $0.40 a hundredwei ght ?

A That was quite a while ago, and |I'm not sure
that -- | don't recall that that involved a great deal of
study at that point in tine. | don't know what the source
of that $0.40 was.

Q Did you find any information on that in your work?

A. | didn't find information on that.

Q Ckay. And are you aware of any costs in the | ast

20-pl us years that have gone down in a way that would

suggest that that nunber would be | ess?
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A The $0. 40?

Q Yeah.

A To attain G ade A status?

Q Yeah.

A We have very few farns trying to attain G ade A

status. They are at Grade A status. So that woul d be
mai ntain Gade A status. |Is that what you are asking?

Q Yeah. Are you aware of any factors that would
suggest that the cost of maintaining G ade A quality mlKk
have decreased in the | ast 20-plus years?

A. No, I'"mnot sure. But, again, | think that the --
| think that the docunentation that AMS had offered was
that this was to support the conversion from Gade B to
Grade A. Correct?

Q | "' m not asking about that. |[|'m asking about the
mai nt enance costs.

Anything that you read in any of the work that you
did in order to provide your testinony that woul d suggest
the costs of maintaining Gade A m | k have decreased?

A "' mnot sure that | know what woul d have becone
| ess expensive in the way of inputs to the cleaning or
supplies, if that's your question. But, again, | don't
think that's what the AMS justification was about.

Q Because you are focused on the conversion?

A. | think that that's what it was.

Q What about the costs of bal ancing, anything in the
work that you did, either as the historian or the

docunents that you reviewed, that woul d suggest the costs
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of bal anci ng have decreased in the |ast 20-plus years?
A. No, I -- well, yes, | guess, sone things have
changed or at |east shifted. So, for exanmple, the
i ntra-week bal ancing that was common in the fluid mlk
i ndustry, when plants didn't operate on a Saturday or
Sunday, plants were incented to put in capacity to store
mlk on the weekend and to at |east receive nmlk on the
weekends and have that to be able to process on Mnday.
So those investnents had been nade.
Q You ever have to update any of those investnents

that are nade nore than 20 years ago?

2024

A. You have to update those you say?

Q Yeah. You have to update those fromtine to tinme?
A. Ch, sure. Absolutely.

Q O if you build a new plant, you have to incur --
A Capaci ty.

Q -- new costs?

A Sur e.

Q So nothing in your reading that woul d suggest

t hose costs have decreased in the last 20-plus years?
A No. Who is incurring them perhaps has changed.

Q And you understand based on your historical work

in the industry that the Federal Order was put in place to

hel p neutralize sone of the disparate bargai ni ng power
bet ween the parties?

A Yes.

Q And in sonme ways, it is your testinony that sone

of those protections are no | onger needed.
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| s that because those -- those systens that were
put in place were successful?

A. They were successful, during their tinme, that's
correct. | still think that there is a role to play.
MIk is still a perishable product when it's produced in
its raw state. It is still bul ky and expensive to
transport |ong distances. There's still a lot of the
factors of mlk and m |k production that | think can nake
farms vul nerable to nmarket positions.

Q And that disparate bargai ning power that was the
situation wasn't limted to just fluid mlk, but it
pertained to all types of mlk that was being delivered;
is that right?

A It was focused on fluid mlk at the tine.

Q And you understand that the systemthat was put in
pl ace is designed to pay producers for their mlk wthout
regard to its final end use?

A | understand that. That's correct.

Q And do you believe that that's necessary today?

A | -- I"'mnot sure that it is. W have a |ot of
mlk that is opting out of Federal Order regulation. The
total anobunt accounted for by Federal M|k Marketing
Orders has been declining for several years. W find a
nunber of plants, particularly those that are at the outer
zones of a Federal M|k Marketing Oders that are sinply
feeling as though there's not enough noney in the order
for me to put up with the hassle of reporting.

Q Ckay. So you think there's enough change in the
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ci rcunstances now t hat suggest that now producers coul d be
paid differently based on the final end use of their
product s?

A | think that we can reexam ne whether or not the
Federal Order systemis acconplishing what it was set out
to acconpli sh

Q And what anal ysis or study did you conduct in
order to evaluate whether it would create disorderly
mar ket conditions if producers were paid based on the
final end use of the product?

A. Coul d you give ne an exanple of disorderly
mar keti ng conditions?

Q | "' masking you. D d you do any kind of analysis
or study to eval uate what woul d happen if producers were
pai d based on the end use of their product?

A | f producers were paid on the basis of the end use
of their products, | did not do that. Wat | didtry to
take a look at is what it may take to incentivize mlKk
novenents and to conpensate for -- for bal ancing funds.

Q And you did that on behalf of your client, which
are the ten fluid mlk processors that make up M G?
| did that for Davis Wight Tremaine.

Which is the law firmthat represents MG --
| agree --

-- that is nmade up of just --

-- yes.

-- fluid mlk processors --

> o > O > O >

Yes --
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Q -- is that right?

A. -- they are representing --

THE COURT: Finish your question, and then please
answer .

M5. HANCOCK: Yeah. 1'Ill restate it just to nmake
sure it is a conplete sentence.
BY MS. HANCOCK:

Q You did your work for Davis Wight Tremai ne, which
is the law firmthat represents MG that has the ten
fluid mlk processor clients?

A That's correct.

Q And you did not do any of that work anal yzi ng any
of the producers' actual experiences; is that right?

A No, | did not.

Q Did you conduct any kind of analysis or study
related to the economc conditions that affect supply and
demand of m | k?

A. No. And, again, | will repeat, as | have stated
before, that the USDSS takes the supply of mlk and the
demand for dairy products as a given.

Q Did you |look at the historical differentials prior
to order reformwhere differentials were set at $1.04 a
hundr edwei ght ?

A No. | looked at differentials |I believe that were
$1. 20 a hundredwei ght prior to reform

Q And did you | ook at --

A It may have gone to $1.04. | don't recall. The
$1.20 -- I'msorry for interrupting. The $1.20 was the
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differential at that point in M nneapolis.

Q And did you do any kind of evaluation or analysis
to determne what it was that nmade up that $1.04 or $1.207

A No, | did not.

Q Do you know what criteria was used to increase it
to the $1.607?

A. This was in the Federal Register at the tinme that
it was published, | guess, but | don't recall what that --
at least | believe it was in the Federal Register, the
i ncrease to $1.60.

Q So your work woul d have been limted to what was
publ i shed in the Federal Register?

A No, it was Iimted to the docunents that | had
avai |l abl e.

Q And have you provided any of those as part of the
evidentiary record that you are putting forth today and
yest er day?

A | don't recall that | did. | can.

Q In -- in Exhibit 452, the May of 2016 node
results, did you do any work to evaluate the inpact at the
| ocal county level for these price differentials?

A |"mnot sure | understand the question. These are
all at the county |evel.

Q Did you evaluate any of the |local county results?

A. | have | ooked at the county results, and | | ooked
at a few of the specific exanples on here of what the
di fferences have been. Every county has been mapped, as

well as reported in this docunent. So |I'mnot sure |
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guess what your question is. | have touched every county.

Q Yeah. So | understand that you have | ooked at the

nodel results, which includes all broken down by county.
Did you do anything at the local |evel to actually

evaluate the I ocal conditions of the market to determ ne

if the nodel results are accurately being utilized in

t hose specific counties?

A. Vll, | think the short answer woul d be no. But,
yes, we have | ooked at every county and | ooked at the
estimated m |k supply on a county-by-county basis. W
have made estimates of the conponents that do add up to
the state values that are reported. W do |ook at the
popul ation of all counties. W do |look at the estinmates
of per capita consunption of all counti es.

And so | do think that when you are asking
guesti ons about have we consi dered supply and denmand
conditions or -- at the local |evel, yes, we have.

Q And those el enents that you were just descri bing,

those are the factors that are taken into account by the

nodel ?

A Those are the factors taken into account by the
nodel .

Q So separate fromthe nodel results, have you done

any kind of subjective evaluation of the | ocal market
conditions and the conpetitive circunstances to eval uate
t he nodel results?

A Coul d you give ne an exanple of the conpetitive

conditions that you want nme to respond to?
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Q Anything that you can think of that would affect
the conpetitive circunstances based on your 40 years in
t he industry.

A. The term conpetitive condition seens a little
| oose to ne. Can you nmake that nore precise?

Q Yeah. Did you do anything -- other than use the
nodel results, did you do anything to evaluate the | ocal
conditions of the dairy industry to nake sure that the
nodel results are accurately being applied in each narket?

A We do extensive work to nmake sure that the nodel
data and the results are correct, that when we get a final
report fromthe nodel, that they add up to all of our
known factors of production that are going into here,

i ncluding locations of plants. In other words, the nodel
cannot make product where there is not a plant to do so,
SO --

Q Did you do any kind of evaluation or changes to
the May 2016 nodel results to update it for plants that
had cl osed?

A No. These were 2016 results.

Q Did you do any kind of |ocal evaluations to nake
sure that Exhibit 452 includes new plants that have cone
online since 20167

A. These are 2016 results. | would repeat that. |If
we wanted 2023 results, it would require that we try to
pull all of those data together and rerun the nodel which,
you know, we -- we would do if this was sonething that

woul d help forward the industry.
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Q |"mjust trying to figure out as part of the work
that you did in putting Exhibit 452 into the record, did
you do anything at the local level to nake sure that
Exhi bit 452 is accurate today?

A. It wouldn't be accurate today. It would be
accurate as of 2016.

THE COURT: Renenber where you are, M. Hancock.
Let's take 15 mnutes. | would |like you to be back at
9:50. Go back on record about 9:50. Go off record at
9: 35.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

Back on record at 9:52.

Ms. Hansen [sic].

M5. HANCOCK: Dr. Stephenson, | don't have any
further questions. Thanks for your tinme this norning.

THE W TNESS: You're wel cone.

THE COURT: Who next has cross-exam nation for
Dr. Stephenson?

| f no one else has cross-exam nation, 'l turn to
the Agricultural Mrketing Service for questions. | see
no one.

The Agricultural Marketing Service is invited to

ask questions of Dr. Stephenson

M5. TAYLOR: Thank you. |'msurprised. You
caught nme off guard.
/1
/1
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CROSS- EXAM NATI ON
BY MS. TAYLOR

Q Good nor ni ng.

A Good nor ni ng.

Q Thanks for com ng back today.

A You' re wel cone.

Q Ckay. A couple questions to help us understand
t he nunbers.

For the nodel that you -- the 2016 run that you
did --

A Yes.

Q -- when you and Dr. Nichol son tal ked about what
you have done -- the updated things that you have done,
you tal ked about a small run and a large run. So, for
exanpl e, the graph you have on page 10 of Exhibit 451, the
witten statement, and then the nunbers on Exhibit 452
that go along with that, is that out of the small run or
the | arge run?

A This is out of the small run. W didn't have the
| arge run conpleted at that tine.

Q Ckay. We noticed -- 1'll turn to page 10 with the
gr aph.

Wien we're | ooking at the reds and the greens, we
found it -- you could alnost draw a line at the California
border, and then down through Nevada at that border, to
ki nd of where the red stops and the green starts agai n.
And just kind of found that interesting, and |'mjust

wondering if you m ght have an idea of why that's
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happening, and -- and is the fact that you did a small
versus a large run inpacting that?

A. No. | can, | think, fairly safely assure you that
that's not a small-versus-large nodel run, but it is a
curious set of outliers. And | think that what it's doing
is reflecting the fact even though there's a lot of mlk
in California, there's also a |ot of population there, and

it's requiring that that processing of fluid mlk and its

needs -- and the sane thing would be true in Nevada

that -- relative to the population -- or relative to the
m | k production there's a | ot of population there -- sways
this toward being nore advantageous, | guess, for fluid

than it has been for manufacturing. And it probably has
something to do -- and I -- | neant to go in and take a

| ook at that in nore detail because this is another one of
the things that stuck out to nme was that those two states
appear to be an island of green in, you know, a sea of
red.

You see a little bit of the inverse of that, |
think, also a curiosity when you | ook at New York State on
a map like this, that that single state al so has aspects
of green as you get toward Long Island area and aspects of
red as you | ook at the northern and western parts of the
state. But, once again, the nodel has real need for these
manuf actured dairy products. There's |arge popul ation
that wants those as well. And then it places where you
have got surplus mlk, it -- those are truly advantageous

to the nmodel to have themthere.
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Q And -- okay. And so | know you didn't | ook at the
2021 data for this purpose?

A No.

Q But do you have an idea if you think the greens
woul d be greener and the reds woul d be redder, for
exanpl e, over the seven years?

A. | can honestly tell you |I didn't even peek at
that, and | would have had to do sone additional data work
to be able to do that. But ny intuition tells ne that the
green woul d be greener and the red woul d be redder.

Q Ckay. We noticed -- and | want to talk a little
bit about the nunbers in Exhibit 452. And as we

under st ood how t he nodel works, just generally, not

specifically these nunbers -- and you did clarify with
Ms. Hancock that there's no dollar -- there's no base
differential in these nunbers. |It's a conplete shadow
price.

So ny assunption is sonewhere in here would be a
zero, but the | owest nunber we see in here for a Cass |
shadow price is $1.03 in three different areas. Just
curious why that is.

A. Well, there would be a zero sonewhere. And |I'm
not sure -- | didn't |ook at these closely enough,
guess, to determ ne what the | owest val ues were.

One of the things that does happen is that --

i nportant to recognize that a zero val ue happens at an
infinitesimally small point where there is manufacturing

going on, and there is interpolation to get the data
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val ues across all points. And that's one of the reasons
why | think in at |east one of the nonth's nodel runs, if
| recall, for the 2021 data, that you don't see $1.60
showi ng up in the county maps because there is a point
within the county that isn't $1.60, but by the tinme it is
averaged and spread across the county, by the

i nterpolation of the other 12 points closest to it, those
val ues becone big enough to nmake it sonething |arger than
$1.60 average in the county.

Q Yeah. And | think when we | ooked back at the 2021
survey, the |owest point was, | think, $0.10. R ght? |
think it canme out in the studies or in the evidence
entered in this record as $1.70, so | took off the buck
60, which was included, say $0. 10.

A Yes.

Q But | don't see anything on here that's kind of
that low R ght? W went through the spreadsheet -- and
so it was a buck, and it just seens like that's rather

hi gher than we would think as an actual base zone.

A. Yeah. | -- | hadn't caught that, Erin --
Q Ckay.
A. -- and | would want to | ook at that, | guess, to

see and make sure because it should be down in that range
of, you know, $0.05 or $0.10, not -- not a buck.

Q Okay. Ckay. Another question we had, so we
| ooked at a few anchor cities. Well, National MIk tal ked
about the anchor cities that they used to kind of |ook at

t he nodel from 2021 and then conme up with their proposal.
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And we just wanted to | ook at the shadow price for the
2016 run and then the shadow price for the 2021 run.

And so -- and I'I|l take Yuma, Arizona, as exanpl e,
and if you would just give ne the pleasure to assune the
nunbers I'mtelling you are correct.

A Ckay.

Q But I -- for everyone else's follow ng al ong, the
nunbers cane out of MG Exhibit 64C. And | don't have the
ot her exhi bit nunber witten down.

So in Yuma, the nodel nunber in that exhibit is
2.15. So if | take out $1.60, that |leaves nme with a
shadow price of $0.55. And then in your 2016 run, if |
| ook at the shadow price, it is 3.31, significantly nore.

|"mjust curious if you had an idea as to why that
iIs. And that's -- it is simlar for other cities, that
the 2023 -- 2021 nunbers are significantly higher than the
2016 nunbers.

A. | don't have a good explanation for that, Erin.
You may have caught a major flaw in what | have done here,

and | would want to | ook at that.

Q Ckay.
A | mean, that's seriously sonething that |
should -- | should have caught.
Q Ckay. | nean, for all | know it could be correct.

We're just kind of trying to process what this all neans.

A That woul d not make sense to ne.
Q Ckay. So you tal ked in general about how there
was a difference between | and Il you look at as a
TALTY COURT REPORTERS, INC. 10706
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gi ve-up charge basically. But the results com ng out of
t he nodel, as we understand them and as | understand
them-- and you talked a little bit about this with
Ms. Hancock -- is that the nodel kind of puts out the
optimal result for efficiency sake. And you're -- you're
ki nd of taking that nunber and saying, okay, well, that's
a proxy for what a give-up charge woul d be.

I's that a correct characterization?

A The nodel has solved for all the needs that we
have in the country. Wen you take a | ook at the
di f ferences between one cl ass and anot her out here, |
think it describes just exactly how nuch a particul ar
plant may want to hold on to their mlk, it is of that
| evel of value to them and they woul d have to be
conpensated at at least that rate to feel like they are no
worse of f by giving that up.

Q And so I'm-- do you have an idea of what -- what
goes in the determnation of a plant to want to hold on to
that mlk, fromlike a cost perspective, what do they
weigh to determne, I'mwlling to send it to a fluid
plant for X anmount rather than keep it here and nake
cheese, for exanple?

A. Uh-huh. This would be -- you know, the concept of
t he shadow price that we're using in a nodel like this is
to be I'mindifferent between receiving a next
hundr edwei ght of mlk at this |ocation, or how nuch would
| have to pay to get that next 100 of mlk to nove -- a
hundr edwei ght of mlk to nove here. And that's what the
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shadow price really is.

In the nore gl obal nodel sense, it would be
saying, if | had another hundredweight of mlk at this
| ocation, could I reconfigure the nodel results by
sonet hing that would |l ower the total cost to the entire
dairy systen? So that really is what we're tal king about
when we are | ooking at the shadow price.

It is that economc current, if you will, that
peopl e are feeling as, you know, they have opportunities
for their product and their sales opportunities and what
we -- what | would call, | guess, the opportunity cost of
giving up that mlk.

So, | nean, a marginal value is how much would it
cost nme to procure one nore unit of that mlk, and a very
close proximty to that would be how nuch would I have to
be conpensated to give up one unit of mlKk.

Q Ckay. And so for the dass | -- so follow ng that
|l ogic, so for Cass | handlers, it would be the cost of
getting the raw mlk to ny plant, how nuch do |I have to
spend to get the rawmlk to ny plant?

A Beyond what was required to process what |

processed here.

Q Yeah.
A Yeah.
Q And then for the Class IIl side, that shadow price

is alot of factors, one of themto be what is the | ost
sales | would incur to give it up to the fluid plant

rather than to process it and distribute it out into the
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finished product narket?

A. Yeah. You should probably think of it in exactly
t he sanme way you thought of the fluid plant.

Q As an assenbly cost?

A O the give-up charge, correct. | nean, it's --
it is that margi nal value at having solved what the nodel
solved for at that point in tine.

Q Ckay. And you -- sothisis listed as a Cass ||

shadow pri ce.

What -- is that all Cass IlIl or just cheese?
A It's all Cass Il1.
Q That i ncl udes whey?
A It includes all of the hard cheeses -- all of the
products that are in Cass |l manufacturing.
Q Ckay. | wondered if you could expand a little bit
about how exports are handled in the nodel. | guess I|'l

just start there.

A. W identify all of the ports that dairy products
can be shipped out of. W know how much were shipped out
of each of those ports. So we nmake those port
destinations a new demand center. So it is alnost as
t hough we have got peopl e demandi ng these specific
products right there. So the nodel has to get the product
to that port. W -- beyond that we are not incurring
shi pping costs or anything else. But we do have to get
the product to that port and conmtted for what actually
occurred at that nonth and year that we are nmaking the

nodel run for. | believe that there are 16 ports that we
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have i n the nodel. |'d have to doubl e check that, but I
think that's about it.
Q So, whey, you know, a |lot of whey is exported --
A Yes.
Q -- a bunch of it. And since that's in Cass III

| was wondering if you m ght opine in maybe how t hat m ght

be inpacting the Cass IlIl shadow -- or if that mght be
i npacting these Cass |IIl shadow prices in sonme particular
way, WA-Y?

A You know, again, this is where you would want to

go back and take a | ook at sone of the priml values, the
actual shipnents, the processing that occurs in the nodel.
You woul d want to | ook at a port, just take a port as an
exanpl e, trace it back, and -- and di scover where did that
whey cone from But that would be part of the demand that
t he nodel has nmet to be able to neet the demands for
export as well as domestic consunption. So shadow prices
are really falling out of how did we neet the actual
physi cal product novenents to neet the demand needs for
export .

Q Okay. So in your discussions wwth Dr. Cryan and
Ms. Hancock, | think | generally -- and readi ng your
testi nony, you know, the overall sentinent | get from your
testinmony is not that you don't think these costs don't
exist in the base differential, so G ade A maintenance or
conversion, | think you said that was -- to your opinion
was nore of a conversion cost, a balancing cost, and then

incentive to supply. So you are not saying they don't
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exi st, you are just of the opinion that those should be
not in the regulated costs -- should not be covered in the
m ni nrum regul ated price, they should be outside of the
system

|s that correct?

A. That's correct. As an exanple, we have been
talking a lot about the differentials and the val ues that
are conposed in the differential costs here. But by far,
the larger value of mlk the dairy farners are receiving
are fromthe calculated nonthly val ues that you're
announcing as Cass Ill, Cass IV, Il, and | prices.

So Cass | has the additional conponents here of
the differential in that announcenent, but the base cost

is much bigger than the differential.

Q Uh- huh.
A. And those additional costs of sone of these things
woul d -- wouldn't be nmuch different than the grease | use

on ny tractor. You know, that has to be sonehow paid by
the mlk that's produced too, and we don't include that as
part of the differential.
Q And | think what | heard you also say is that

t hose costs can differ regionally, so in one part of the
country, let's say, balancing costs were higher, and maybe
i n another part of the country, for exanple, the
Sout heast, the incentive to supply the fluid mlk plants,
t hat cost woul d be higher.

I's that accurate?

A. Yes. | think that it was convenient to ne as a
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way of thinking about this, the conponents that have been
witten about what is in this $1.60, and both the give-up
charge or the opportunity cost is there as one of them
and bal ancing is another one. | think that in sone
regions of the country, bal ancing costs are nmuch nore

i nportant than give-up costs, and in sone regions of the
country give-up costs are probably bigger than the

bal anci ng costs.

Q kay. So if we -- if the Departnent did set the
base differential at zero, | want to talk a hypotheti cal
exanpl e.

Wth the understandi ng, you know, the Act -- and

you tal ked about this, one of the objectives of the
programas outlined in the Act is to ensure efficient
supplies of mlk are available for fluid needs. So that's
interpreted as the fluid order needs to nmake sure that the
mlk gets to the fluid plant, and we use pricing and
pool i ng provisions to do that.

So an exanpl e of Los Angeles, the current
differential is $2.10. |If we took the $1.60 out of that,
that would |l eave a differential of $0.50.

So ny question is, you know, how -- would $0.50
nmove mlk to those plants in L. A ?

A $0.50 doesn't nove mlk very much, very far,
anywhere. But | gave as an exanple in ny previous
testinony, that if you had a dairy producer who had two
pl ants equidistant fromhis farm one of -- or they were

both, let's say, 100 or 200 mles away fromthe operation,
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the cost to transport is going to be the sane. But if one
of those farnms was in -- or plant was in a zone that was
say $0.10 different than the other plant, he would
probably always want his mlk to nove in the direction of
the $0.10 greater value. It doesn't conpensate for his
full transportation costs, but it encourages the novenent
of the mlk in the direction it's needed.

And that's what | think, you know, you see with
any of these kind of values that don't cover full costs.

Q Sure. But in --in -- as you all -- you had
tal ked about, and other w tnesses have, typically the
pl ants are where the people are, and the fluid plants are
where the people are, and the cheese plants are where the
cows are. So in that exanple, there's not a lot of farns
near the fluid plant, so there is no farm equidistant from
a cheese plant and a fluid plant to nmake that deci sion.

| nmean, how does that help us serve the fluid
plants if the cheese plant is 30 mles fromne and the
nearest fluid plant that needs to get mlk is 150 mles
fromnme, for exanpl e?

A Well, ny thought process here would be that if |
had a dairy farmnear -- or just outside of Bakersfield or
sonething, and | had a cheese plant to the north, and the
fluid plant is to the south, that were about the sane
di stance fromny operation, would I have that mlk flow ng
north to the cheese plant or would | have it going south
to the fluid plant? | would probably want it to go south.

| would want to pick up that extra $0.50.
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Q Ckay. | was wondering if you had -- | don't
bel i eve you did any analysis, but given your background,
put any thought into the inpact to the pools should the
base differential be set at zero?

A Yeah. It could be very difficult wth sone of the
pool s, no question about it, because many of the pools
have those $1.60 values in a portion at |east of that
mar ket area, so the pools could be nmuch snmaller.

| also just -- and I'mnot trying to pick w nners
and losers in this kind of thing, nor would I think USDA
woul d be trying to do that. You would be trying to think
about what the best representation of an efficient market
could be and how can we help forward that.

So it's likely under those conditions that nuch
|l ess m |k would be pooled. |'mnot sure that that woul d
be a bad thing in many cases. | don't want it to be zero.
| think that we need to have mlk pooled in all those
orders, but if it noved utilization from-- C ass |
utilization from10%to, say, 50% of a pool, because you
lost mlk in that pool, I'"'mnot sure that's a bad thing.
| think you are still supplying the Class | needs. You
are neeting the requirenents of what the orders are
supposed to do.

M5. TAYLOR: Ckay. | wonder if | could ask Your
Honor for a quick five-m nute break.

THE COURT: O course.

M5. TAYLOR: And | have a few questions on

Make Al |l owances, since it's | think our |ast opportunity
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to probably ask you about that study, and | just need to
get another -- have a little discussion. So if we could
take a five-m nute break.
THE COURT: O course. Yes. W'IlIl go off record.
Pl ease be back ready to go at about 10:22.
(Wher eupon, a break was taken.)
THE COURT: Let's go back on record.
W' re back on record at 10: 23.
And so | have an essential participant who i s not
in the witness chair, and we'll go back off record.
(An off-the-record discussion took place.)
THE COURT: Let's go back on record.
W' re back on record at 10: 23.
Ms. Taylor, you may resune.
BY M5, TAYLOR
Q This will be short. | did put on your table there
two exhibits for everyone. It is Exhibit 158, which is
NVPF- 18C, and Exhibit 178, which is IDFA-1, and they are
t he 2021 and 2023 manufacturing cost studies. You
probably won't have to | ook at them but just in case you
did, I wanted you to have them
In the 2023 study, you put not only the new
nunbers on there, but you also in it put in -- you had
gone back and done the 2021 study using the
non-transformation allocation.
A Yes.
Q Ckay. The question we have is, in all the other

studi es you put a high and a | ow breakout, but because --
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you just put the average in that study, so we were
wondering if you had the high and | ow breakout for the

non-transforned 2021 nunbers.

A. | don't have the table available that way or, at
least | didn't ook at it, | guess. | sinply reported it
as the average on there. Apparently I -- if you would
have asked ne, | would have said they were probably high

and low. There was no reason not to do that.

Q Wuld it be possible to get that?

A. | suppose. |I'mfeeling as though --

Q You don't want to cone back here?

A. -- | may not be able to escape here as easily as |
t hought .

THE COURT: \What part of "retired" did you not
under st and?
M5. TAYLOR: But he keeps com ng back, so he nust
enj oy this.
THE WTNESS: Erin, you have spoiled ny entire
day.
BY M5, TAYLOR
Q |"msorry. You are probably not the first person
that feels that way about ne.
Just as we kind of go through, trying to anal yze
the evidence, it mght be helpful to just have that
addi tional piece of data since we do have it for the two
ot her studies that you put in there.
A. | will make sure that | get that to you.

Q Thank you very mnuch
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And then one | ast question. Wth the 2023 survey,
in particular the whey piece of that, | was just wondering
if you could share any nore information on the plants that
participated particularly in the whey study, the high cost
pl ants that partici pated.

A And by share additional information, what do you
nmean by that? | have -- | have always told plants who
partici pat ed.

Q Sure. |I'mnot asking for anything confidenti al
More along the lines, you kind of had said how, for
exanpl e, butter surveyed between the two, the sanple was
very different of plants.

A Yeah.

Q But could you kind of speak to that on the whey
si de.

A Also true with whey, that we had different plants
who participated in the two different studies. Not
entirely different, there was sone overlap between them
but there were clearly different plants and different
sizes. So you may give sone additional information with
t he high-low breakout. |'mnot sure about that. But |
woul d assune that that may give you sone additiona
i nf or mati on.

Q Ckay. And when you say, there's -- there was sone
overlap, can you estimate what that is? Half of the
pl ants were the sanme?

A | was going to say half of the plants were the

sane. And specifically for the whey operations.
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Q Yeah. Ckay.

And so if the nunber is higher, I would assune
then that the other half were nore high cost plants on the
2023 study. Could I assunme that | guess is a better
guesti on?

A. Well, that the average prices cane up, | think you
certainly could assune that.

M5. TAYLOR. Ckay. | told you it would be quick.
| think that's it from AMS. Thank you so much for your
tinme.

THE WTNESS: You're wel cone.

THE COURT: And the tinme to be spent in the
future, Dr. Stephenson.

THE WTNESS: Thank you?

THE COURT: M. MIltner, you nay cone forward.

MR. MLTNER  Thank you, Your Honor.

CROSS- EXAM NATI ON
BY MR M LTNER:

Q Ryan MItner, | represent Select MIKk Producers.
And | apologize, | was a few minutes |late back in the room
when USDA asked questions, which is hel pful, because you
asked several of the questions that | was going to ask,

Ms. Tayl or.

Dr. Stephenson, | -- | want to ask your help in
| ooki ng at one exanple here to help ne get a better
under st andi ng of your analysis, and it's simlar to sone
of the questions that USDA asked.

l"mlooking at -- | want to | ook at a couple
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counties in particular. | wanted to | ook at M chi gan.
And | pulled these nunbers from Exhibit 452. So | was
| ooking at dinton County, M chigan, and the difference
for that county is a negative $0.329.

A | see that.

Q And dinton County is where St. Johns, M chigan
is. There's a relatively new cheese plant there.

A. That's ny honet own.

Q That is your honmetown. That | did not know.

So you are famliar with that cheese plant, at
| east its existence?

A. I'"'mfamliar with its existence, yes.

Q So the difference -- what does -- what does the
di fference of negative $0.329, what would that nmean to the
buyers of m |k at that cheese plant?

A For the buyers of mlk at that cheese plant, it
woul d nmean that if they were being asked to give up mlk
to a fluid plant in that area, that they would be
unwi lling to give that up. It would be worth at |east the
$0.33 to them unless they were conpensated that mnuch
nor e.

Q Now, if | look at Kent County, M chigan, which is
Grand Rapids, the difference is a negative $0.484. And |
don't know -- I'mnot aware of any Class IIl plants in
Kent County, but there are bottling plants in Kent County.

So for a bottling plant in Kent County, what does
t hat $0. 484 nean?
A. That $0.484 to that particular region would nean
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that they woul d be expected to have to pay at |east an
addi tional $0.48 to be able to get mlk into that
oper at i on.

Q And they are going to pay $0.484 above what?

A Above their regulated cost. This depends on
shoul d this be adopted, you know, so, for exanple, then
t hey woul d have noney for sure in the $1.60 that woul d be
avail able to themto target that mlk. They shoul dn't
have trouble attracting that. So if they are | ooking at
t he base value of their m |k production, then that woul d
be the assuned cost that would be required to get that
mlk there.

Q Ri ght now Kent County's differential is $1.80?

A Uh- huh.

Q So does this suggest that they would pay $0.484
above $1.80 or above $0.207?

A. Well, the differential would be different if -- if
this was adopted. | had assuned that the differentials
woul d be the shadow price values that are given here and
that the $1.60 would be on top of that. So that the fluid
pl ant woul d be required to pay the shadow price val ue plus
$1. 60, but they could pay that directly to -- the $1.60

directly to the procurenent of mlk rather than into the

pool .

Q Now, very early on in the hearing there was a
producer from M chigan who testified. | believe his farm
was | ocated very close to the plant in St. Johns. | think

he also testified that the closest Class | plant to him
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woul d be in Gand Rapi ds.

| f you are a producer, and you are receiving a
uniform price, do the nunbers you provide as a difference
affect that producer's incone in any nmanner?

A The data that | have here is not indicative of a
bl ended price, but it would be suggestive that he would --
he or she would receive the $1.60 on top of the uniform
price that would be calculated at that point in tine.

Q That $1.60 under your analysis would be paid
directly to the supplying producer, it would not be a
pool ed figure?

A. I f this nmenber or person was a nenber of a
cooperative, then the cooperative would receive the $1.60
and can reblend within the cooperative. But, yes.

Q Ckay. And if the producer were independent?

A. | f the producer were independent and shipper to
that, they would receive that directly. |If the fluid
pl ant received the mlk fromthe St. Johns cheese pl ant,
and the cheese plant had paid for -- in the blended price
fromthe pool, then they would receive that $1.60.

Q Now, in testinmony from M. Keefe, she included a
chart which estimated the uniformprice inpact if -- if
the $1.60 were reduced to zero, and for the M deast order,
the uniforminpact was presented as a $0.59 decrease.

So in your scenario that producer woul d be net
$1. 01 under the adoption of this scenario; am| correct
t hen?

A. | believe that would be correct math, the plus
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$1.60 minus -- did you say $0.59?
Q Yes.
Now, if | |ook at Merced County, California, in
Exhibit 452, the difference there is a positive $0.059.
There is a cheese plant and a bottling plant in Merced
County.
So just so, again, I'mclear, for the cheese
pl ant, what does the positive $0.059 nean to then?
A. You're telling ne that the positive $0.59 is the
sane in California as it was in M chigan pool ?
Q |"'msorry, | was unclear. So let's just take --
let's -- we're done with M chigan.

Yep.

A
Q Let's just look at California.
A Ckay.
Q And if | look at Exhibit 452, where you have got
your shadow prices and the differences, and |I'm| ooking at
Merced County, the difference there is $0.059, but it is
positive. Ckay?
Soif -- if you are a cheese plant operator in

Merced County, California, what does that $0.059 convey?

A. That $0. 059 conveys the fact that the fluid plant
can attract mlk fromthe cheese plant w thout the need
for the $1.60. That they would have the ability to pay
about the sanme as they would, but the $1.60 would still be
required to be paid under what | had conceptually
provi ded.

Q Ckay. | think just one nore question | have, and
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this is a question about part of your witten statenent.
And I'm 1l ooking at the |ast |ines of page 11.

A. Ckay.

Q And you stated that "handler actions such as
depooling are nore a synptom of the underlying probl ens
than the probl ens thensel ves."

Wth respect to just that sentence, what
underlying problens were you thinking of when you wote
t hat sentence?

A | was thinking that when we see depooling
occurring, it's because there is not enough noney in
Federal Order pools to be attractive to do the things that
were trying to be done in the Federal Order. So in other
wor ds, you paid nore out on the basis of conponents,
value, and Cass Ill than you had coll ect ed.

MR MLTNER That's all | have. Thank you very
much.

MR. ENGLI SH: Good norni ng, again, Your Honor.

REDI RECT EXAM NATI ON
BY MR ENGLI SH:

Q Chip English for the MIk Innovation G oup.

So | only have a few questions that | want to
preface with the following. Dr. Stephenson, as nmuch as it
pai ns you, you are likely going to return in the |ast week
to address the issue addressed -- that USDA addressed

about 452 and the shadow prices, correct?

A Correct. Apparently | have nmade an error in here,
and | willingly admt that this is sonething that, you
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know, shoul d have been caught. |'mglad that AMS caught
t hat .

Q So with that as a predicate, |'mgoing to limt ny
guestions to a few things, just because they were asked
today, and | think it nakes nore sense to tie themup
t oday.

In response to sone questions fromDr. Cryan, |
t hi nk one summary statenent you nade is that the Act as
adopted was dealing with fluid mlk issues, but today,
it's your view we have to | ook at those in the -- in the
| ens of a manufacturing market, correct?

A That's correct.

Q And why is that significant?

A Wll, it's significant because they create a
different set of forces on the nmarketplace than was true
back in the late 1930s and early '40s.

Q And then one set of questions, because | think
time got away fromall of us. |In answer to questions
from-- from National MIK's |awer, you suggested that
you were retained in the sumer of 2023.

Were you, in fact, retained in the summer of 2022,
the first conversations?

A | believe that's true.

And | also believe that | received ny Ph.D. either
in'89 or '90.

Q And then the formal retainer |letter of Davis

Wight Tremaine was in early Novenber of 2022; is that

correct?
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A | believe that's correct.

Q And nost of the work leading to this report today
was actually done in February or March of 2023, before MG
submtted its proposal to USDA?

A That's correct. Yes.

Q And finally, you have been a participant in these
Federal Order hearings at |east since 1993, correct?

A Yes.

Q That's the first tinme | encountered you, correct?

A. At least. Yes. | didtestify in the -- yes, the
1993 hearings, that's correct.

Q And you have appeared either on your own or, for
i nstance, as part of informal rulemaking with Dr. -- wth

the Cornell nodel, which eventually becane the USDSS
nodel . You have appeared -- in those cases you have
appeared for Make All owance, and you have appeared here
for MG

In all of those cases, you have provi ded your own

i ndependent views and not taken instructions from others,

correct?
A That's correct.
MR ENGLISH: That's all | have for now,
recogni zing that Dr. Stephenson will indeed be back.

THE COURT: Are there any other questions for
Dr. Stephenson today now?

Apparently not.

Thank you so much, Dr. Stephenson.

THE WTNESS: Thank you.
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THE COURT: You nay step down.

MR, ENGLISH | actually noved admi ssion -- we
al ready admtted them right?

MR HI LL: Yes.

THE COURT: The record should reflect that we are
returning the record copies of the two exhibits that were

utilized in the Agricultural Marketing Service questions.

Bef ore you begin, M. English, | just wanted to
make an announcenent. | referred to our sound man with
the wong nane yesterday. | made the sanme m stake | had

made i n Decenber and been corrected. H's nane i s Dakot a,
and he has requested that anyone that has a Power Poi nt
presentation, please be certain that during the break
before we start again, that you give himan opportunity to
test it out. So any tinme exhibits are being distributed,

i ncl uding a Power Point, please invite Dakota to work on
the transm ssion to the screen that we have here.

Thank you, M. English.

MR. ENGLI SH  Thank you, Your Honor.

We next call to the stand Warren Erickson of
Ander son Erickson Dairy.

We have earlier passed out Exhibits 17A and 17B,
whi ch were pre-submtted. | think we had a pagi nation
error that we corrected with respect to 17A. But if we
could have 17A and 17B marked, Your Honor. And | confess,
| have | ost track of exhibit nunbers.

THE COURT: Which one do you want to be first?

MR, ENGLISH 17A is the testinony, and 17B is his
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Power Poi nt presentati on.

THE COURT: Al right. Let's utilize for 17A --

MR. ENGLISH  Sorry, that's not what's on here.

THE COURT: Let's go off record for just a nonent.
W'l also make sure that the PowerPoint will work.

We go off record at 10:45.

(An off-the-record discussion took place.)

THE COURT: We're back on record at 10: 46.

MR ENGLISH: | stand corrected. There are three
docunments submtted: Exhibit 17, MG 17, which was
pre-submtted; 17A, which was submtted | ast Friday; and
17B.

So 17 -- Exhibit MG 17, could | have that marked
as the next exhibit nunber, Your Honor?

THE COURT: | would nove 454 is 17; 455 is 17A,
and 456 is 17B.

(Thereafter, Exhibit Nunbers 454, 455, and

456 were nmarked for identification.)

MR. ENGLI SH  Thank you, Your Honor.

Was the presentation working, indeed?

THE COURT: You may presune that it is. So you
want to start with it?

MR. ENGLI SH:  Bi ngo.

THE COURT: Al right. Excellent.

MR. ENGISH: Al right. Have we sworn the
W t ness?

THE COURT: No. Thank you, M. English.
Sonetines | forget ny main job. Al right.
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Wul d you identify yourself by stating and
spelling your nanme into the m crophone, not to ne.
THE WTNESS: Yes. M nane is Warren Erickson
That's WA-R- R E-N.  FErickson is EERI-CK-S-ON.
THE COURT: Have you previously testified in this
pr oceedi ng?
THE W TNESS: No.
THE COURT: 1'd like to swear you in.
WARREN ERI CKSQON,
Being first duly sworn, was exam ned and
testified as foll ows:
THE COURT: Thank you.
M. English.
MR, ENGLI SH: Thank you.
DI RECT EXAM NATI ON
BY MR ENGLI SH:
Q So, M. Erickson, what is your position with
Ander son Erickson?
A. My position is one of president and CFO of
Ander son Erickson Dairy.
Q How | ong have you worked for AE?
A |'ve worked for AE in a full-time basis about
27 years. It is a famly business, so | worked there the
rest of ny life also, but we won't count that.
Q What's your educational and professiona
backgr ound?
A | have a bachel or of business adm nistration

degree in accounting fromthe University of lowa, as well
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as a nmaster's degree in accounting fromthe University of
| owa.

Those were in 1990 and 1991, if anybody cares. |
remenber mne. Yes.

Q So given your role as president and CFO, what does
that actually nmean on a day-to-day basis at AE today?

A. On a day-to-day basis | do oversee pl ant
operations, office operation, financial operations, and
intimately involved in m |k procurenent.

Q Let's go to your first slide beyond the title
slide.

So tell me alittle about AE' s history.

A. AE started in 1930. So this is a picture in the
late '30s. M grandfather is in the picture. And hunble
begi nnings in Des Miines, lowa. Started as a famly
busi ness. Mst of the people in the picture are his
brothers and sisters, and they all worked to distribute
m | k around the Des Mi nes area.

Q What about M. Anderson?

A. M. Anderson was a busi ness partner with |ver
Eri ckson, ny grandfather. He did |eave the conpany in the
| ate ' 30s, but the nane conti nues.

Q Let's go to the next slide.

So what does this depict?

A Currently we're still based in Des Mines. W're
still a famly operation. This is our headquarters in the
east side of Des Miines. W're -- we're still a hunble

dairy in the mddle of lowa. W serve nost of |owa and
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around the Kansas City Metro area. And we have about 400
enpl oyees. And we do a full variety of dairy products,
including mlk, sone sour cream cottage cheese, dips. W
do sone juices. And other non-dairy itens al so.

Q The next slide, please.

What's this show ng?
A. Yes. This picture inside of our plant and cool er
facility, | guess, proof that we actually make m |k and
distribute it.
THE COURT: Inside your plant and what?
THE WTNESS: And -- and cooler facility.
THE COURT: Thank you.

BY MR ENGLI SH:

Q Ils AE a smal | business as defined by the Snal
Busi ness Admi ni stration?

A Yes, we are.

Q What rol e do enpl oyees play in your business?

A. Enpl oyees are a big part of the AE famly.
Qoviously we need them W have got about 400, like |
said. 200 of those work in distribution and help get our
products to our custoners. And another 200 are hel ping
make the products and sell and do all the other stuff
involved in that. W're all partners in naking this
happen. W all have a vested interest in the well-being
of Anderson Erickson for sure.

Q Please tell nme a little bit about MG and why it
is here today.

A. MGis the MIk Innovation G oup. Been referred
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to alot in these hearings. But we are just interested
parties in Class |. W -- when there was indications that

there would be a Federal M|k Marketing Order hearing, we

wanted Class | to have a clear voice, and these -- there's
alot of different -- there's a variety of nenbers of MG
Sone are very big; sonme are very snmall |ike nyself. Sone

do specialty mlk; sone are just a little bit nore
conventional |like AE. But we all have a vested interest
in, like | said, having Cass | have a clear voice and
furthering the awareness of sone of the issues that

G ass | faces.

Q So what kind of mlk supply does AE have?

A. AE gets -- we get our mlk fromindependent
suppliers. So we are conpletely direct ship, 100%

Q Has that al ways been the case?

A. No, it has not. This has been a | ong process.
That's been a | ot of bunps along the road. But when |
started, it was ny father's desire, who was ny boss, of
course, and he and | had a desire to increase the
i ndependent m | k supply, which at that point was zero.

And we went about, and this is a |ong process to
get to -- to get it to an independent mlk supply, but we
managed to do that. And along the way we were encouraged
to do that by sonme of the people that were shipping us
mlk. They said we were hard to serve. They said there's
no mlk in Central Order lowa. They said a |ot of
di fferent things.

And we were encouraged to -- or at least we felt
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encouraged to devel op our own i ndependent mlk supply
based on those factors in trying to procure mlk. MIlk
obviously is a very inportant part of everything that we
do.

Q So not notw thstandi ng what you were told from
your m |k suppliers back then, were you able to find a
mlk supply within | owa?

A. W were. It's not sonething -- like | said, you
don't snap your fingers and get this done. But we have an
all-lowa mlk supply, all of which cones fromwthin a
hundred mles of our plant.

Q Are your independent shippers your partners? And
if so, what do you nean by that ternf

A. They are absolutely our partners. W all have a
vested interest, like | said, in the success of AE. They
are a big part of our finished product, and they are
absolutely in a partnership with us to not only dispose of
their mlk but be proud of where it's going and how -- how
it gets used. | brought sone product yesterday, and
hopefully sone people got to enjoy that. W're all real
proud of AE products.

Q So let's go to the next slide.

And can you tell ne how does this m |k supply
i ssue affect your position on Proposals 1 and 27
A Yeah. So Proposals 1 and 2, we are against. And

we did -- | did sone -- there's no "we" -- | did sone
qui ck nunmbers on a two-year average of our mlk supply,

and our actual nunbers are all bel ow Proposal 1, what they
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woul d want to charge the Class | for the -- for that mlk.
And | feel it's unfair that we would get charged nore than
what we're actually receiving. And we don't have any
ability to -- mlk has a standard of identity. W can't
add or subtract to that to, you know, nake up for any

di fferences from Proposals 1 and/or 2.

W are in Oder 32, and it's a -- the -- we -- the
producers get paid for conponents, and the only one we can
adjust is butterfat. W can't change the other
conponents, like | said. And honestly, custoners
aren't -- they are not dictating, well, it has to have
this amount of nonfat mlk solids or this anmount of

protein. They are happy with AE m |k in general.

Q Has any custoner ever requested higher protein or
hi gher nonfat -- higher solids, other solids?

A. On a conventional gallon of mlk, no.

Q And that's what you sell?

A Yes.

Q Al right. Let's go to the next slide. And this

IS your position on Proposals 13, 16, 17, and 18.
Does AE hedge today?

A We don't have any open hedges at the current tine.
We have hedged in the past. And we -- we woul d oppose
anything that would get in the way of our ability to
hedge. W do have custoners that | ook for a fixed cost
over a period of tinme. And, you know, our only way to
accommpdate that is either keep it open or actually hedge

that difference. So we appreciate the ability to hedge.
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Q So that neans you oppose Proposals 13, 17, and 18,
whi ch would interfere with that ability?
THE COURT: Wbuld you --
MR, ENGLI SH That neans you oppose, that neans AE
oppose Proposals 13, 17, and 18, which would interfere
with that ability to hedge.

THE COURT: GCkay. |'mlooking at a slide that has
anot her nunber.
MR, ENGLISH |I'mdeliberately choosing these

nunbers, Your Honor.

THE COURT: All right.

MR ENGLISH If you give ne a nonent, I'll get to
t he ot her one.

THE COURT: Ckay. Thank you.

MR. ENGLISH: There's -- there's overl appi ng
i ssues, but different proposals. So ny characterization
IS correct.

THE COURT: Thank you.

MR, ENGLISH But | will address the one that you
think | omtted in a nonent.

THE COURT: Thank you, sir.

THE WTNESS: W woul d be opposed to any proposal,
including 13, 17, and 18, that would limt our ability to
hedge.

BY MR ENGLI SH:
Q So, now, Proposals 16, 17, 18 address the issue of
advanced pri ci ng.

And do you have a position on advanced pricing?
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A. | do have a position on advanced pricing. [|'ma
proponent of advanced pricing. | have lived in an era of
non- advanced pricing, and it's -- it's very cunbersone.

Custoners don't live in an era of non-advanced pri cing,
"1l say that. They expect that we -- they are going to
know their price in advance. That's the expectation. And
when it's not available on the majority of the cost of our
product, it's very problematic.

Q And so that is why, hedgi ng and advanced pri ci ng,
you opposed all four of these proposals, 13, 16, 17, and
18, correct?

A Yes. And that's where the 16 cane in. Yes.

Q Thank you.

So let's go to the next slide.

And this is your position on Proposal 19.

What is AE' s position on Proposal 197

A. Qur position is we oppose Proposal 19.

Proposal 19 tends to increase the Cass | price in all
areas, and really fairly arbitrarily. And there were

Wi nners and losers in the authorship of Proposal 19. W
resent that, and we're in opposition of that.

W take a | ook at lowa, in particular, which is
near and dear to ny heart, obviously. The slide on the --
on the right there shows a close-up of Iowa. Des Mi nes,
lowa, is in the mddl e of the state, so we're the blue dot
in the mddle. To the west is Omha, so there's a bl ue
dot there, which would be a conpetitor. To the northwest

is Le Mars, lowa, which is another conpetitor. Both of
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whi ch are co-ops and nenbers of NWPF. And directly -- not
quite directly south but to the south is Kansas Cty, and
we conpete in that market. And then to the northwest --
nort heast, excuse ne, is Dubuque, which is another pretty
significant dairy plant.

That encapsul ates our conpetition. You can see
the Twin Cities, Mnneapolis area in the north of that
map. W don't really go up there nuch. But just for
clarity sake, we kept their dots on the map.

Q So if you -- if -- that's where the maps are.
So if you now | ook at the next page, which is
Tabl e 1.
A Yeah. We | ook at Table 1.
Q Wiy don't we |look at a couple of itens here.
Let's start with -- with the second |line, which is
Le Mars. Tell ne about Le Mars and why that concerns you.
A. Yes. So Le Mars in Northwest |owa, probably our
cl osest conpetitor, and currently we have a 1.80 Cl ass |
differential, and Le Mars has a 1.75 Class | differential.

Under NMPF Nunber 19, we would go to $3, and they
would go to 2.80, so that's increasing that difference
bet ween Le Mars and us by $0. 15.

Q So you nention Kansas City.

You sell significant quantities of mlk in Kansas
Cty?

A. Yeah, we do. |It's a |large popul ation base. | was
bl essed with a |ot, but not a | arge population. So we

have nore pigs than people. A just random fact there,
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Chip. But Kansas City, we do ship there. |f you can
see -- if you |ook at the nodel, that's the third colum
over with the dollar sign.

So in the nodel, AE is at a 2.80 differential, and
Kansas City is at a 3.35. So that difference is about
fifty -- or it isn't about, that difference is $0.55. |If
you go to NMPF Nunber 19, we're $3, still, and Kansas City
is at 3.35. So that -- that has decreased that difference
by $0.20. Al of which makes a big difference for AE.
When you are tal king about $0.10 a hundred, that can make
a very big difference on the street and when you are
conpeting wth custoners.

Q So given what you did with building your
i ndependent m |k supply within a hundred mles of your
plant in lowa, having been told there was no m |k, what
does that tell you about the business nodels that you are
addr essi ng here?
A. Well, when | listened to testinony about

Proposal 19, there was a | ot of talk about shipping of
mlk and stair-stepping and this and that, which was
precisely the reasons we were given that we weren't a
viabl e market for mlk supply of certain -- fromcertain
people. So, you know, we built our own, and we enjoy
strong partnerships with our partnership -- with our
farmer shippers.

And | resent being asked to pay for a business
nodel that wasn't effective for ne and was -- when | had

to go around. So when | built up -- when AE built up an
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I ndependent m |k supply, we did that on our own volition,
and we made our own partners, and we don't think we should
be asked to pay for a cooperative business nodel that
woul dn't service us.

Q So let's turn to Proposal 21 in the next slide.

What is your position on Proposal 217

A. We are in opposition of Proposal 21. That woul d
increase the Class Il differential by $0.86. So in the
slide that I showed with AE s products, we do nmake
Class Il products. W neke yogurt. We nmake cottage
cheese. W nmke sour cream W nake dips, as well as
whi ppi ng cream half and half. And we do that under the
fully regulated Class | mlk plant, but we cannot avoid --

Q Expl ai n

A. -- being -- we cannot avoid getting pooling.

A lot of our conpetition is very specialized.

Like | said, AEis just a small operation in lowa, and a
| ot of the conpetition is very specialized, and they have
specific plants that woul d nake these specific products,
whi ch those plants wouldn't have any Cass | mlk in them
they wouldn't be fully regulated mlk plants, and they
woul d have the ability to depool, which we never had that
ability to depool. So that $0.86 of additional cost is
just that to us. W have no ability to avoid it, and that
is why we're in opposition to Proposal 21.

Q So -- so would you read your last bullet point on
t hat slide?

A. Yeah. Saddling those properties -- which nany of
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whi ch are very inportant products for Anderson Erickson.
They are sonme of our iconic products that we're known for.
Saddl i ng those with additional costs to feed a broken
systemthat we can't avoid is not going to fix the
pr obl em

Q Wul d that be orderly marketing, to have to
conpete against mlk that's not regul ated by the Federal
O der?

A. | woul d consider it such, yes.
Q Let's go to your next slide.
THE COURT: | want to nmake sure that's clear. Say
agai n.

THE WTNESS: Yes. W would consider that
di sorderly marketing.
MR. ENGLI SH:  Thank you, Your Honor.
BY MR ENG.I SH:
Q Al right. If you could turn to the next slide.
What is -- what is AE's position on MG s
Proposal 207
A We are in support of Proposal 20. And there's
been a | ot of discussion about Proposal 20, but we are in
support. W -- we -- just the first -- the first item and
class -- and the $1.40 -- or $1.60 differential, $0.40 of
that is supposed to apply to being a Gade A m Ik plant.
| was curious, just intellectual curiosity, and I
gqueried the Departnent of Agriculture in the State of
|l owa, 741 dairy farnms, seven of which are Gade B. So

hardly any. And they produce basically no mlk, according
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to the USDA. There's no Gade B mlk in the state of
| owa.

So that tells ne that those 734 renaining dairy
farnms, they are all Gade A. |'mnot getting -- or their
Class | isn't getting all the mlk fromthose 734 dairy
farns, so they are going to manufacturing plants, nany of
themare, and that cost is -- for Gade Ais built into
t he cheese and the butter price already. So that $0.40
shoul d not be part of the differential.

Q W have heard a lot of -- we have heard a | ot
about super Grade A requirenents during this hearing.

What comments do you have on that?

A. | think any prudent C ass | manufacturer has their
own quality standards, and certainly we do. But we -- we
partner with our farnmers, and usually those are in the way
of an incentive or sone add-on to -- to the price to -- to

be able to achieve those quality standards.

Q I n your experience, do a |ot of those apply to al
mlk as well, not just Class |?
A. | -- 1 can only speak for what we buy, but I

believe that is the case, yes.
Q Now let's turn to the next slide.
So let's tal k about bal anci ng.

A. Bal ancing is an issue for anybody that buys mlk.
It's -- mlk is perishable, and balancing is a big part of
what all dairy supply plants have to worry about. And we
have achieved an ability to bal ance with i ndependent

suppliers. And, you know, if we need extra mlk or if --
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| know co-ops charge for a balancing fee if it's a --
an everyday delivery, and those charges can range from
$0.45 to $0.65 a hundred just to start. But it's not a

flat rate. There's no silver bullet to fix that bal ancing

problem And certainly the Class | differential hasn't

assi sted us in bal anci ng.

Q Have you al so made investnents in your plant to be

able to -- | think we heard yesterday from Ms. Keefe,

of shift the costs of bal anci ng?

sort

A Absolutely. Yeah. You invest in raw silos to be

able to have an even-day delivery, invest in other

that -- that would help wth bal anci ng.

Q And those costs are incurred by AE, correct?

A. Absol utely. Yes.

Q We have heard over-order premuns are difficult

for co-ops to charge.

| s that your experience?

A. My experience is they have a nonthly neeting.

They have what they call an agency that sets the

over-order premum And they nail out a letter, an

e-mail, e-mail out a letter and says, here's what it

That doesn't really sound so difficult to ne.

Q And does AE pay its dairy farnmers -- in addition

to the -- you know, the quality prem uns, do you pay ot her

prem uns over the Federal Order price?

A W do. We pay over the mninmumprice, for

Q So now let's turn to the last piece. And that's

the incentive piece.
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What' s your position about the incentive piece?

A. My position is we have heard pretty conpelling
testinmony fromDr. Stephenson that that m ght not be an
issue. | know from personal experience that if you build
a longstandi ng partnership, that attracting mlk is --
kind of goes hand in hand with |ong-termrel ationshi ps,
and those costs of -- really are nore appropriate on an
over-order premumthat's going to go directly to the
farms that are servicing Class | plants. To build in a
nebul ous attraction charge into a nunber that gets pool ed
over a very, very large area, in our case, Oder 32, it
spans a |l ot of geography and hits many, many farns, a
mul titude of farns that never woul d consider shipping to
us. It's not effective.

Q So it's nore effective to use over-order prem uns
for this purpose?

A It is.

Q Did M G and Anderson Erickson have a proposal to
address this very issue?

A. W did. W -- we have an assenbly credits
proposal that would incent people to -- or would actually
pay people that are shipping to Cass | sone of those

prem uns. Unfortunately that wasn't accepted.

Q Do you still support that concept?

A. | do. | think in this day and age people that are
shipping to Cass | should enjoy the -- sonme of those
over-order benefits that are -- in days gone by were
pool ed.
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Q So let's wap up on Proposals 19, 20, and 21
What is your concl usion here?

A. Yeah. | think we're trying to fix a systemthat
is struggling to adapt to new market realities. And |
don't feel it's appropriate to saddle Cass I, which has
not seen growh in the past decades, with extra costs,
to -- as a solution to sone of these new market realities.
| think a healthy Class | is very inportant to the
industry as a whole. And it's certainly inportant to MG
and one of the reasons that we bonded together as a group.
But | think it's -- dass | -- a healthy dass | narket
shoul d be encouraged by all the players in the dairy
mar ket because that woul d hel p everyone.

Q So I'mgoing to turn to one other issue, which
is -- well, here, you are the president and CFO of a dairy
conpany | ocated in |owa.

What is your actual experience with respect to
t he, you know, intellectual inquiry you' ve had, but as a
practical matter, what is your experience with respect to
the demand el asticity for fluid mlKk?

A "' mnot an econom st. You are going to ask for ny
studies. | don't have any. But | have real experience,

t hat when the price goes up, people shop differently.

When the Class | prices increase, you see |less gallon
sales, nore half gallon sales. You see people downsi zi ng.
| can attest that -- and | would attribute that to

el asticity and the fact that the m |k does struggle when

you saddle it with increased costs.
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Q Do you have anything to add before | turn you over
for cross-exam nation?
A No, sir.

MR, ENGLI SH:  Your Honor, I'll nove, and we can
wait on Exhibits 454, 455, and 456. But | don't want to
forget to nove their adm ssion and nmake the w tness
avail able for further exam nati on.

THE COURT: Very good. And we'll deal wth
adm ssion of the exhibits foll ow ng cross-exam nation.

Who woul d |i ke to begin?

CROSS- EXAM NATI ON

BY Ms. HANCOCK

Q Good norning, M. Erickson. |'m Ni cole Hancock
with National MIK.

A Good norni ng.

Q | won't ask you if you have done any studi es.

A. Thank you.

Q But | appreciate you being proactive. Al right.

So your distribution territory for Anderson
Erickson is in -- cones out of lowa? You have one
| ocati on?

A W do.

Q And your distribution territory is M nnesota,
Nebr aska, Kansas, M ssouri, Illinois, and |owa?

A. Yeah. | would characterize it nostly as |Iowa and
around the netropolitan area of Kansas City.

Q Ckay. And so is it fair to say that the

experiences that you are draw ng upon focus on those
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experiences within that territory?

A. It would be fair to say ny direct experiences
focus on that territory. But we are involved in other
organi zati ons and have di scussions with other people in
the dairy industry.

Q Ckay. And you tal ked about the formation of MG

Were you part of the original founding nenbers?

A Yes.

Q And so can you -- when it tal ks about -- when you
said that it's the MIk Innovation Goup, is the goal of
M G to be innovative?

A. | would say -- | would characterize MG as very
i nnovati ve.

Q And maybe you can hel p expand upon the innovation
part of MIk Innovation G oup.

VWhat's the m ssion?

A. The reason the group was forned, like | said, was
to give Class | a clear voice in -- in proceedings |ike
this.

Q Is it to expand the demand for Class | fluid mlk?

A There's not a nenber of MG that would not want

expansi on of C ass |I.

Q Ckay. When you say that it was fornmed, though, to
be able to give Class | a voice, were you tal king about
within the Federal O der systenf

A Certainly.

Q How many i ndependent producers does Anderson

Eri ckson have today?
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January 17, 2024

A We have several.

Q Are you confortabl e sharing how many you have or
can you give me a range?

A l"'m-- 1"mnot confortable sharing specifi
nunbers.

Q Ckay. Can you give ne a range? 1Is it nore than
ten?

A No.

THE COURT: |Is that, no, you cannot give her a
range?

THE WTNESS: | wll say it is not nore than ten.
BY Ms. HANCOCK:

Q Al right. And are you -- can you give us a
utilization percentage for your Cass | fluid mlk?

A. In -- at the -- at our plant, it's around the 80%

Q So nostly Cass | fluid?

A. Mostly Class |, yes.

Q But you do a pretty diversified portfolio
product s?

A W do.

Q And it's just the 20%that goes into those other
product s?

You have to answer audibly for the record.

A. Yes. Although M. WIson could answer that nore
conpletely than | could because he has all the records
but. ..

Q And are you confortable sharing what your
vol une is that you process through your plant?
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A

O > O

>

pounds.

How woul d you |i ke that?

However it is that you neasure it.
On a per day, per nonth, per year?
How about on a per nonth basis?

A per nonth basis, approximately 30 mllion

THE COURT: Say it again?
THE WTNESS: 30 nillion

BY Ms. HANCOCK:

Q
A.
Q
A.

Q

per f or n®?

A

Q
A.
Q

And do you receive mlk 365 days a year?
This year will be 366.

Leap year?

Yes.

Ckay. And do you have any bal anci ng that you

Well, certainly. Yeah.
And how - -
Because we -- we receive mlk seven days a week.

And how do you bal ance your m | k? Do you do it

all within your own plant --

o >» 0 >» O >» O »

Yes.

-- capacity?

Yes.

Do you use cooperatives for balancing at all?
No.

And do you know what your costs of bal ancing are?

No.

Do you neasure that or track that within your

TALTY COURT REPORTERS, INC.
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or gani zati on?
A Do not track it.
Q And do you have to balance on a nonthly basis?
A. "' mnot sure | understand your question.
Q Yeah. Do you bal ance on a daily basis, nonthly

basis, weekly basis, or is it nore seasonal ?

A. | guess | don't understand your definition of
bal anci ng.
Q Do you have to nanage supply issues that --

mat chi ng your supply issues with your distribution?

A. Yeah, we do that on a daily basis, hourly basis.
Q And are there seasonal issues as well?
A. There's absol utely seasonal issues, yes.

Q And, again, regardless of whether it's daily,
nont hly, seasonal, you don't track those costs of what it
costs you to balance that mlk supply with your denmand?

A No.

2024

Q Do you know what the degree of variability is on a

nmont hly basis that you have to bal ance?

A. It is several |oads a day.

Q kay. And what would the volunme be? Wat's the
range of the volunme of variability that you have to

bal ance?

A. Wel |, several | oads a day woul d be 180, 000 pounds

a day. That would be three tankers.

Q Meaning that's the variability, it can give or
t ake those 180, 000 pounds a day?

A. Roughl y.
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Q So not an insignificant anmount; is that fair?

A. That is very fair.

Q In your --

M5. HANCOCK: I'msorry, | didn't get the exhibit
nunber on the Power Point.
THE COURT: That's 456.
BY MS. HANCOCK:
Q In Exhibit 456, if we can turn to slide 6.
Your second bullet point there you say, in
Order 32 we already pay for conponents.

A. Producers are paid for conponents under O der 32,
yes.

Q Ckay. You don't do that for your Class | mlk?
You are not paying for your conmponents in your C ass |
mlk?

A. We are neasuring conmponents, and we sync up that
nmeasurenent with the MA, and the producers are paid based

on t hose conponents.

Q Do you pay for components on your Cass | mlk?
A. We pay for butterfat and skim

Q Based on the vol une?

A Based on poundage.

Q Which is the vol une?

A. That's one way to look at it.

Q And -- okay. Let's turn to page 10.

This is your Table 1. And you were sel ecting
these |l ocations to highlight National MIk's Proposal

Nunber 19 and the effect on -- or | guess conparing where
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your plant is |located with your conpetitors.

| s that what you were sel ecting here?

A. That's a factual chart of, yeah, plants close to
AE and -- and current differentials and other options.
Q So do you -- do you conpete with all of these

pl ants that you have |isted here?

A. No. Like | said, the Twin Cties, not so nuch.

Q Ckay.
A. That woul d be the M nnesota pl ants.
Q Ckay. You were just selecting the M nnesota

pl ants here in Ransey and Washi ngton Counties just to show

t he exanpl es?

A. Just because they were on the previous map, for
clarity.

Q Ckay. You nean the map on page 9?

A Yes.

Q Ckay. And you gave the exanple of Plynouth and
Pol k County, lowa, and the proposed changes, and the
i npact with one of your conpetitors, and that you have
listed here as DFA Dean in Le Mars.

A Yes.

Q It's fair to say that based on this factual |ens
t hat you have grabbed here on page 10, that there are sone
i nstances where National M|k has proposed an increase
fromthe nodel and sone instances where National M|k has
proposed a decrease fromthe nodel results; is that right?

A Yeah, that is.

Q And it's about half and half based on the ten that
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2024

you have sel ected here?

A. | amparticularly interested in the ones |
directly conpete with

Q And ot her than the one that you pointed out in
Pl ynouth, are there others that you believe you directly
conpete with?

A Yes.

Q Wi ch ones?

A. W would directly conpete with Prairie Farnms in

Gty.
Q Any ot hers?
A Sonmewhat Hiland in Omaha.
Q Any others that you can think of?
A No.
Q And of those that you believe -- that are your

a decrease; is that right?

A "1l take your word for it.

can use your own exhibit to see that, right?
A. Well, | would have to take sone tinme to | ook at

the four. But, yes.

Dubuque, right?
A. Ckay.

Dubuque. We would directly conpete with Hland in Kansas

di rect conpetitors, | have four now, even just with those
four, sonme of those National M|k has proposed an increase

fromthe nodel average and sone National M|k has proposed

Q Well, you don't have to take ny word for it. You

Q Ckay. Well, we can just look at Prairie Farns in

r TALTY COURT REPORTERS, INC.
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Q For exanple, is a decrease that National MIKk
proposed fromthe nodel average; is that right?
A. $0. 15, yes.
Q $0. 15 decrease?
A Yes.
Q And Hi | and, Kansas City, there was no devi ation
fromthe nodel; is that right?
A That is right.
Q And then Hiland, Omha, it was an increase from
the nodel; is that right?
A. That is right.
Q And fair to say that National MIk has -- in sone

i nstances had sone i ncreases and sone i nstances had sone

decr eases?

A. It is also fair to say that in Des Mines at ny
plant they're a $0.20 increase, right?

Q From t he nodel average, right?

A Yes.

Q Ckay. And can you tell ne how that would put you
at a conpetitive di sadvantage based on the net effect of
t hose changes?

A. $0.20 difference in a differential is a very
significant.

Q And that's a $0.20 difference just fromthe node
average though; is that right?

A That -- that's right.

Q Ckay. Not a $0.20 difference from your

conpetitor.

2024
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A. Well, let's look at Le Mars. That's $0. 10
different fromwhere we started. That's a significant
di fference for us.

Q Ckay. And does that nean that you woul d be able

to sell less mlk?
A That is -- that's the worry. | don't --
don't -- yes.
Q It's a concern of yours because you believe that

it would cause you to pay nore for your mlk than what
Le Mars woul d have to pay?

A. Rel ati vely, yes.

Q What are you payi ng today for your over-order
prem uns to your producers?

A | consider that proprietary informtion.

Q Okay. Do you know if it's nore or |ess than what
your conpetitors are payi ng?

A. | woul dn't have any i dea.

Q Ckay. Is it fair to say that you don't have
visibility into what your conpetitors are payi ng when
peopl e are payi ng through over-order prem uns?

A It would be fair to say that the conpetitors that
we have are nostly cooperatives, who are not -- | have no
visibility into what they pay, nor are they required to
pay the same things that we are under the Federal Order.

Q But you don't know if you would have a conpetitive
advant age or di sadvantage over what's bei ng paid under
today's prices; is that right?

A. | can assure you that if Proposal 19 was adopted,
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that the street prices would change accordingly.

Q My question to you was, you don't know whet her you
woul d have a change in the conpetitive pay price if
National M1 k's proposal were adopted, conpared to what's
bei ng proposed -- what's being paid today through
over-order premuns; is that correct?

A. The original question was, am | worried about
selling less mlk. M response to that is, | can assure
you, if Proposal 19 was adopted, that those changes
woul d -- woul d beconme evident in the price of mlk, and we
woul d be put in a conpetitive di sadvant age.

Q And you don't know to what extent that
di sadvant age woul d occur conpared to what's currently
bei ng pai d under over-order premuns; is that right?

A. | would |look at the changes in -- on the table as
i ndi cative of what the selling prices would change.

Q And if you turn to page 15.

W talked a |ittle about with M. English that you
do have quality standards in excess of the G ade A
standards for your independent producers; is that right?

A That is true.

Q Are you confortable sharing what those quality
requi rements are?

A. Specifically, I wouldn't be the right one to ask,
but they involve somatic cell counts and Pl counts and
standard pl ate counts.

Q What about tenperature control s?

A. Tenperature is a pass fail. If it is over tenp,
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It goes away.

Q Is it -- is the threshold pass/fail amunt set at
the Grade A standard or sonething | ower than that?

A. Never had a trouble -- never had any trouble with
tenperature, so |l -- | can't answer that.

Q Do you know what the pass/fail nunber is?

A. Well, we're | ooking at 40 but --

Q And do you pay any kind of incentives to your
producers who exceed those G ade A standards?

A. We do, yes.

Q | s that negotiated through the over-order prem um

as well or sonething separate fromthat?

A. That's part of the over-order prem um

Q And do you buy any mlk fromany cooperative?

A. Ever or today or -- that's an anbi guous questi on.
Q How about today?

A No.

Q Do you -- at what point in time did you nove fully
t o i ndependent producer supply?

A Approxi mately 18 nont hs ago.

Q Ckay. So before that how did you supply your

mlk? Ws it through cooperatives or a bl end?

A. We have been on a sl ope of becomng fully
i ndependent. It's been a gradual process that's
culmnated, like | said, a couple years ago to 100%

Q Ckay. So that process started a couple years ago,

unti|l about 18 nonths ago when you were --

A. Ch, no. That process started decades ago and
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cul mnated a coupl e years ago.
Q And it sounds |like you have been able to -- to

establish sone really good rel ati onships with your

producers, | think you called themyour relationship
partners?

A Yeah.

Q And in that, you are incentivized to maintain

t hose relationships and treat themfairly; is that

accurate?
A That's accurate, yes.
Q But you would agree with ne that there are other

exanpl es t hroughout the country where people are naybe not
gquite as generous or as cooperative with their producers
as what you have described your relationships to be?

A Generally | have found that your relationship with
your mlk suppliers is a very inportant thing in the dairy
busi ness.

Q And you understand that historically there's been
sone chal l enges with being able to naintain those
rel ati onshi ps, and sone of which is why we have a Federa
Order systenf

A "' m not aware of any specific exanpl es.

Q Not hi ng that you have ever experienced in your
tinme in the industry?

A No. Not -- no.

M5. HANCOCK: Okay. | have no further questions.
Thanks for your tine.
THE WTNESS: Thank you
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CROSS- EXAM NATI ON
BY VR M LTNER

Q Good norning, M. Erickson. M nanme is Ryan
MIltner, and | represent Select M|k Producers.

A Good nor ni ng.

Q First question | have is actually I want to
clarify something. | understand from your testinony and
fromyour questions from M. Hancock that you do not
pur chase from cooperatives right now.

A That's true.

Q On page 15 of your slides, second bullet point
reads: "AE with independent supply balances with a co-op
and pays for that service through over-order prem uns.”

A. Hi storically that's been correct, but currently,
| ess and | ess.

Q Ckay. So am| correct then that you purchase al
of the m |k produced by your independent supplying farns
at all tinmes?

A No.

Q Ckay. Wuld you care to share how you bal ance
t hose supplies if you are not taking all of that m | k?

A Sonme farms | take all their mlk; sonme farns |
order on a weekly basis.

Q El sewhere, and this nmay be in your witten
statenent -- let ne find it, so | don't m sspeak.

|"mon page 4. It's about a third of the way
down.

A VWi ch -- which one?
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Q |"'msorry. This is your witten statenent.
A There's two.
Q Ch, you are correct. This is MG 17.
A Ckay.
THE COURT: Wiich is also Exhibit 454.
THE W TNESS:  Yes.
MR. M LTNER  Ckay.
BY MR M LTNER
Q Ckay. So about a quarter of the way, third of the
way down: "AE always pays nore for mlk that is used to
bal ance a Class | plant."
So are you paying nore to those producers that you
are only buying their mlk on an occasi onal basis?
A Certainly.
Q Ckay. Now, a couple lines down fromthere: "In
order to bal ance our supply needs, we have to augnent
t hose supplies with another supplier who has the ability
to bal ance for us."
Based on your answers to ny other questions, the
ot her supplier you are refer to, that's also an
i ndependent dairy farnmer?
A Yes.
Q Ckay. And then if you look a little further down,
t hat paragraph, you discuss and state: "This prem um can
change but is currently nore than the $0.60 built into the
Class | differential."
| s that based on your historical experience buying

from cooperati ves?
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A Yes.

Q Ckay. And so if you are not buying from
cooperatives, |I'mcurious on what basis you state that
it's currently nore than $0. 607

A They publish a weekly -- or a nonthly price I|ist.

Q Ckay. Does that cone from an over-order pricing
agency?
A There's an over-order pricing agency, Yyes.

Q Ckay. And I'mjust trying to clarify the record.

l"'m-- I'"mnot trying to ask --
A No.
Q Ckay. The record sonetines doesn't reflect

everything that's said.
You spoke a little bit about hedging in your
testi nmony, your direct testinony, and | did not quite hear
your answer to M. English's question.
Do you -- does Anderson Erickson currently hedge
its mlk costs?
A. Do | have any open hedges at the present tine?
No.
Have we historically hedged? Yes.
Q Ckay.

Do we value the ability to continue to hedge?

>

Yes.

Q What are the business considerations or other
consi derations that -- which would encourage you to hedge
at sonme point in tinme but not currently?

A. The business inplications of a hedge would be if
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you had a custoner or a group of custoners that would --
that want a fixed price over a longer-term which does
happen. And we -- we desire to have the flexibility to
address those situations with a financial instrunment if
necessary.

Q So your decision to hedge raw mlk costs is driven
by your custoners' desires nore than fixing a price for
your -- for your business?

A. | don't consider nyself smart enough to know
mar ket nmoves, so | wouldn't take an open hedge.

Q Ckay. Wth respect to Proposal 19, the increases
or updates to the Cass | surface, do you have or does
Ander son Erickson have an opini on about whet her the nodel

used to generate the base | evel of those changes is

accur ate?
A | do not have an opinion on that.
Q | s your opposition to Proposal 19 based on your

opposition to any increases to the differentials or
sonet hi ng el se?
A My opposition to Proposal 19 is | had no input on

any of it, was not considered on any of it, and it

affects -- greatly affects our business.
Q | f you | ook at page 10 of your slides. This is
the tabl e that you had prepared.
If | ook at the colum that is |abeled "Current,"
and | |look at those plants that you previously stated were

direct conpetitors of yours, those differentials are

relatively in line with one another. |If | look at the
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col um "Model Average," sone of those rel ationships
change, and | wondered if you have exam ned or thought
about what those changes and relative relationships to
your conpetitors m ght nean to your business.

A |"mselfishly going to say, | oppose us paying any
nore than any of those direct conpetitors on a beta basis
or just in general. It -- it is -- we're all drawing mlKk
fromthe sane area. It should be pretty -- pretty equal.

MR MLTNER  Ckay. Thank you, M. Erickson.
That's all | have.
THE W TNESS: Thank you.
CROSS- EXAM NATI ON
BY DR CRYAN:

Q Good norning. | think it is still norning.

"' m Roger Cryan with the Anmerican Farm Bureau
Federation. It is nice to see you. Thanks for com ng.

You say you bal ance your market. You bal ance by
buyi ng -- you bal ance your supply by buying |l ess than a
full supply froma farmer or farmners.

s that -- is that what | understand from your
di scussi on?

A That's correct.

Q Ckay. Do you know how t hat producer or producers
bal ance their supply?

A. Gadly it is not ny problem So, no, | don't.

Q You don't. (Ckay.

So that's their problenf

A Yes.
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Q Ckay. Sorry, | should have gone anot her
di rection.

Ckay. You oppose return to the higher-of because
of concerns about your ability to hedge your Cass | mlk?

A Yes.

Q If there was a Cass | futures and options conpl ex
on the CME, would that satisfy your need to hedge O ass |
mlk?

A. | think you are just making it nore conpli cated.
There are other options that you don't need to invent a
new financial vehicle to acconplish what you are trying to
acconpl i sh.

Q But if the CME did introduce a Class | contract,
woul d that satisfy your need?

A It would be hel pful, other than just being --
having no ability.

Q Ckay. And why -- why do you need advanced pri cing
of dass | mlk?

A. Those costs are approximately -- well, in excess
of 60% of our total costs. |It's very difficult to run a
busi ness not know ng what your costs are.

Q Do you -- do you -- okay.

Your Class Il products are perishable products?

A. They are. They are delicious though.

Q And, you know, especially because they are
peri shabl e products, you can't just produce and store them
for six nonths out, you need to --

A. W don't have that ability, no.
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Q You need a continuous supply of mlk to produce
t hose --

A Ve do.

Q -- products?

So those -- you have bal anci ng costs associ at ed
with the supply for those products as well; is that right?
A. | worry about bal anci ng as a whol e regardl ess of
the disposition of the mlk. But it -- it -- balancing is

an i ssue for Anderson Erickson and everybody in the dairy

i ndustry.
Q For everything you nake?
A Yes.

DR. CRYAN. Al right. GCkay. That's it. Thank
you very much. Have a great day.
THE W TNESS: Thank you
CROSS- EXAM NATI ON
BY MR SLEPER
Q Jim Sl eper, Sleper Consulting, LLC
Good norning, M. Erickson. | just have a couple
real quick questions for you.
A Good norni ng.
Q Do you support the Federal Order progranf
A. It's ny understanding that the Federal M Ik O der
program was devel oped by farmers for farnmers, of which I'm

not really a party to, right? So it's not really ny place

to say whether -- it's a systemthat's been in place for
very long tine. |It's a systemthat adds little or no
val ue to Anderson Erickson in particular. It wasn't
TALTY COURT REPORTERS, INC. 10763

taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 17, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

necessarily designed to add val ue to Anderson Erickson.

Q But dairy farners are not regulated. Anderson
Eri ckson, as a Class | processor, is regulated. So |
woul d assune you woul d have an opi ni on whet her or not you
support it or not.

A Well, we are regulated, yes. And where it becones
problematic i s when your conpetitors aren't -- or they
have ways around the regul ations, which is kind of the
world we live in.

Q Ckay. Have you heard of G eat Plains Dairy
Cooperative?

A. Yes, sSir.

Q Ckay. Do you buy mlk fromthis entity?

A. W do.

Q Ckay. What is the agency -- you were talking
about the agency sends out a pricing letter and so forth.

What is the agency in |owa?

A. Coul d you re-ask the question? |'msorry.

Q Well, you were tal king about -- and | think
through M. English's questions, tal king about how
agenci es send out letters, and you thought it was pretty
easy for themto send out pricing throughout their
particul ar region and so forth.

What is the agency that co-ops use in |owa?

A. There's an lowa m | k agency, which is a
congl oneration of co-ops that supply mlk to dairy
facilities in the state. And they neet, and they decide

t he price.
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Q Ckay. So that particular agency, is it in

operati on today?

2024

A. | believe it is. | don't buy mlk in that agency,

so | can't speak directly.
Q Sure. | understand.

That particul ar agency was called lIowa, the |Iowa

M| k Marketing Agency, and it went defunct about ten years

ago.

MR, ENGLISH | object to his testinmony. It is
not --

MR, SLEPER: | just -- | understand.

THE COURT: Ckay. You may -- you may re-ask that.
You may ask himto assune that, and then you will need to

prove it if it's going to result in usable evidence.

MR, SLEPER. ['Ill just nove on.

THE COURT: (kay.

MR. SLEPER: Thank you.

THE COURT: Are there other cross-exan nation
guestions before | turn to the Agricultural Marketing
Servi ce questions?

M. Rosenbaum

CRCSS- EXAM NATI ON
BY MR ROSENBAUM

Q St eve Rosenbaum for the International Dairy Foods

Associ at i on.
So you have testified that currently you -- your
over-order premiumis currently $0.05 higher than your

conpetitor |located in Le Mars, correct?
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A Tr ue.

Q And that the Proposal 19 woul d nean that your
Class | differential would be $0.20 higher than your
conpetitor in Le Mars, correct?

A Uh- huh.

Q You shoul d say yes or no.

A. Yes, sir.

Q Ckay. And so that would represent a $0. 15
increase in your, if you wll, conpetitive disadvantage in

termof a mlk procurenent price, correct?

A. Yes. Did|l do the math wong earlier?
Q No, no. No, no. You did it right.
A. Ckay.
Q And | just want to -- so now |I'mgoing to give
you -- just ask a math question, which is given that these

differentials are in terns of a hundredwei ght of mlk, and
that a gallon of m |k weighs roughly 8.6 pounds, that

appears to ne --

A. Roughl y.
Q -- to translate to $0.02 a gall on?
A Yes. We're all -- everybody in this room does

that math in their head all day |long. Yes.

Q O course. And -- but since we're creating a
record --
A Yes.
Q -- | thought | would go ahead and ask t hat
guesti on.
And now that all leads ne to the follow ng
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guestion, which is you obviously conpete for particul ar
custoners, grocery stores, | assume, for exanple, you want
themto carry your mlk, as opposed to the mlk com ng
fromyour conpetitor in Le Mars, for exanple, correct?

A Absol utely. Yes.

Q And so this is all leading up to the question: |Is
$0. 02 a neani ngful anount of noney when it cones to trying
to get a custoner like a grocery store in the real world?

A. Yes. | could give you evidence of bids that we
have lost, mllion-dollar bids, over hundreds of dollars.
So mnisc- -- you know, .0001 cents per gallon, it is a
very, very significant difference, $0.02 a gallon.

Q That's all | have.

MR, ROSENBAUM  Thank you.
THE COURT: Ms. Hancock.
CROSS- EXAM NATI ON
BY MS. HANCOCK

Q M. Erickson, do you support MG s Proposal 20?

A Yes.

Q What is the difference between M G s Proposal 20
for your price differential as conpared to your
conpetitor; do you know?

A. It would be the sane. W are taking the Cass |
differential down $1.60 for everyone.

Q You woul d still have a difference between what
your proposed paynent woul d be and what their proposed
paynment woul d be?

A. The di fference woul d be the sane.
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Q Do you know what the nodel results are?
A The nodel results for what?
Q For Proposal 20, between yours and your

conpetitors? Do you know what the nodel results are that

are being proposed by MG in Proposal 207?

A M G Proposal 20 decreases the Cass | differential
by $1.60.

Q From where they are set currently?

A Yes.

M5. HANCOCK: Ckay. Thank you.

THE COURT: Are there any other cross-exam nation
guestions before | turn to the Agricultural Marketing
Servi ce?

There are none. | invite the Agricultural
Mar keting Service to ask questi ons.

CROSS- EXAM NATI ON
BY M5. TAYLOR:
Q Good norning. Thank you for joining us today.

A. It's been a pl easure.

Q To ask you --

A | don't know why you are | aughing.

Q | have to laugh. | have been here 45 days.
A. | get it.

Q

l|"mgoing to try to be rather brief.

|"mgoing to start just on your Exhibit 17, which
is kind of your opposition to all the other proposals --
or your stance on all the other proposals. And | just

want to turn to page 5 of 6. And in the mddle of that
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paragraph -- and this is tal king about the incentive for
the Class | nmarket service there that's in that $1.60.
And you have a statenent: "Adding this incentive
conpensation to the current Class | differential magnifies
di sorderly marketing in the supply chain.”
Can you expand on what you are saying there about

di sorderly nmarketing and what that nmeans to you?

A What it neans to nme is that $0.60 should -- if
we're trying to attract mlk as a Cass | plant, the $0.60

is better served giving directly to soneone that's going

to -- going to supply your plant. If we're diluting it
anong tens of thousands of farns, it's not -- it's not
hel pful .

Q And so is that dilution that you are talking
about, is that the disorder that you think that exists in
your opi ni on?

A. | don't think it helps in attracting mlk. So it
woul d not help on orderly marketi ng.

Q Ckay. And you tal k about how you pay premuns to
your suppliers. And in your opinion or can you expand
kind of what you think that premumis neant to represent?
What does that premium serve to do, or what service is
bei ng provided to you for which then you are willing to
pay this prem unf

A. We are getting a mlk supply, continual mlk
supply, wth people that we know, trust, and partner wth,
and it isinthe -- it's the one constant in the mlk

price, too. Right? You can look at it that way. The
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over-order premumis a set nunber that they can count on.
They can't necessarily count on what their nonth-to-nonth
price woul d be because there's a | ot of market
fluctuations.

Q Ckay. And so what kind of factors go into
determ ni ng that nunber for you? You tal ked about
continuous supply. |Is there other things?

A. Quality is definitely a part of it.

Ckay.

And | think those are the main --

The mai n things?

Yeah.

Q kay. |If we -- or under MG s proposal that $1.60

> O > O

woul d cone out of the regul ated price.
Are you concerned at all if -- if the regul ated
price is |lower, sonehow that will result in a ot of
di fferences between raw nmlk costs that arise between you
and your conpetition?
A. | guess it is possible. That does not concern ne.
| feel we can conpete in a free market system adequately.
Q You woul dn't have trouble getting a supply?
A No.
Q Ckay. | want to turn to your second statenent on
Exhi bit 455,
On your hedging, you said the reason you have done
it in the past is because you had a custoner that wanted
sone type of long-termfixed price?

A. | already have a group of customers or sonething
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i ke that, yes.
Q Certainly.
What type of products -- well, let ne back up.
For the Cass | products you produce, are they
HTST product or are they ESL products?
A Al | HTST.

2024

Q Ckay. So you did do hedging utilized on your HTST

products for a custoner?
A Yes.
Q Ckay. And you don't do it now, but |I'mjust

trying to -- did you do it once? D d you do it reqgqularly

and not -- and, you know, just kind of I|ike --

A. No. We did it over the course of several years.

Q Ckay. And the conponent |evels you tal k about on

page 3 for your plant?
A Yes.

Q Are those on a skim basis?

A | believe so, yes.

Q Ckay.

A | had to ask Sally. She affirnmed yes.

Q Ckay.

A

For the record, | did the conputation, but she's

the brains, so you know.
Q Cot it.

You nentioned -- well, it's on page 4, but you

al so nenti oned how you have operated in a world when there

wasn't advanced pricing --
A Yes.
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Q -- is that correct?

A That's true.

Q And then on page 4 you talk a little bit about how
there's kind of -- the difficulty you cane -- the
difficulty that presented to you.

Can you expand a little bit on your experience on

operating w thout advanced pricing and what products were

they for?
A. Wel |, obviously, we don't have advanced pricing
for dass Il products currently, which is sonmewhat

probl ematic. But when the Cass | did not have advanced
pricing was a significant issue for Anderson Erickson,
very volatile results, hard to predict nonth to nonth
hard to price your product, hard to -- | nean just adds a
| ayer of conplexity that doesn't seem necessary since we
have had advanced pricing for a long tine.

Q Ckay. And your custoners are used to the benefit
t hey get of knowing their price in advance?

A. They are. There's no custoner that would not take
an advanced price. So if our cost is an advanced pri ce,
then that's certainly problematic.

Q On page 4, at the bottom when you are talking
about specifically why you don't want the differentials to
be i ncreased as proposed by National M|k, you tal k about
how you don't think differentials should be arbitrary or
inthis case arbitrarily changed.

So is your issue that the nodel results that cane

out, in your view, mght be arbitrary or that the
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resul ting changes that National M|k | ooked at and then
put forward are arbitrary or both?

A. Well, | listened to a ot of testinony on 19, and
it did seemarbitrary, changes that were nmade, up, down.
The nodel is the nodel, but -- so | don't have the
expertise to critique the nodel. | respect Mark and his
work. But we're tinkering with it. Wen conpetitors are
tinkering wwth it, that strikes a chord wth Anderson
Eri ckson.

Q The tinkering part is nore of the problenf

A. | think increasing in general is a problem
Ti nkering and increasing is a twofold problem

Q Ckay.

M5. TAYLOR That's it from AMS. Thank you so

much.

THE WTNESS: Thank you.

THE COURT: M. English.

MR. ENGLI SH:  Your Honor, this is Chip English. |
have no further questions. | nove that -- | actually

al ready noved, so now | ask you to rule on ny notion to
admt 454, 455, and 456.

THE COURT: Thank you, M. English.

|s there any objection to the adm ssion into
evi dence of Exhibit 454, also marked M G AE-17?

There is none. Exhibit 454 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 454 was received

i nto evidence.)
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THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 455, also marked MG AE
Exhi bit 17A?

There is none. Exhibit 455 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 455 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 456, also marked M G AE
Exhi bit 17B, |ike boy?

There is none. Exhibit 456 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 456 was received

i nto evidence.)

MR. ENGLISH: This concludes M. Erickson's
testinmony. And | guess we're ready for lunch. | don't
know if M. MIller has arrived. M understanding is that
he woul d be first up after |unch.

THE COURT: Ms. Tayl or.

M5. TAYLOR: That's fine with AMS. | think
M. Smith, his counsel, indicated to nme 2:.00 p.m | don't
know i f they are shooting for 2:00 p. m

THE WTNESS: M. Smith hasn't arrived yet, so

woul d appreciate if we wait for him | think his goal is
to be here by 2:00.

M5. TAYLOR: Right. | got an e-mail of 2:00 p.m,
SO --

MR. ENGLISH And that's fine. |In that case, ny
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understanding is that the next witness would be the
HP Hood witness M. Newell right after |unch.
THE COURT: Al right. Very fine.
MR, ENGLISH We're flexible.
THE COURT: Thank you, M. English.
MR, ENGLISH And we will get those exhibits
di stributed at |unch, during |lunch, so when we cone back,
we can start right away. At 1:05 1 guess. [|'Ill let Your

Honor set the tine.
THE COURT: Al right.

2024

And, M. Erickson, | thank you so nuch. Thank you

for being here, and thank you for your preparation, and
t hank you for your decades of work in the industry.

Al right. Let's break for lunch. | would like
to you cone back today at 1:10. 1:10.

We go off record.

(Wher eupon, a luncheon break was taken.)

---000- - -
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VEEDNESDAY, JANUARY 17, 2024 - - AFTERNOON SESS| ON

THE COURT: Let's go back on record.
W' re back on record at approximtely 1:12.
M5. VULIN. This is Ashley Wulin with the MIKk

| nnovation Goup. W call next Mchael Newell wth
HP Hood to the stand.

THE COURT: You have testified here before.
THE WTNESS: | have testified here before, and

the mc's working, so | amready.

THE COURT: Good. (ood.
State and spell your nane for us.
THE WTNESS: It's Mchael Newell, NE-WE-L-L.
THE COURT: And you renain sworn.
THE WTNESS: | remain sworn.
M CHAEL NEWELL,
Havi ng been previously sworn, was exam ned
and testified as foll ows:
M5. VULIN. And, M. Newell, in front of you and

2024

handed out to the audi ence, we have three docunents. The

first

is Exhibit MG Hood 21.

And we ask, Your Honor, that that be marked as

Exhi bit 457.

THE COURT: Yes.
(Thereafter, Exhibit Nunmber 457 was narked

for identification.)

M5. VULIN:. The second is MG Hood 21A, and we ask
that that be narked as Exhi bit 458.

THE COURT: Yes.
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(Thereafter, Exhibit Nunber 458 was nmarked

for identification.)

THE COURT:  Yes.

M5. VULIN. And these are your witten testinony
on Proposal 20 and then your opposition testinony,
correct?

THE WTNESS: That's correct.

M5. VULIN. And then we al so have M G HP Hood
Exhi bit 21B Corrected.

And, Your Honor, we ask that that be marked as
Exhi bit 459.

THE COURT:  Yes.

(Thereafter, Exhibit Nunber 459 was narked

for identification.)

BY MS. VULIN:
Q And that | ast Docunent 21B, Exhibit 459, is your
Power Poi nt testinony, correct?
A That is correct.
Q Thank you.
So if we could bring up that PowerPoint, please.
A We hope it's com ng.

THE COURT: Dakota, is this PowerPoint going to
conme up?

Thank you so mnuch.

BY MS. VULIN:
Q Thank you.

So, M. Newell, rem nd us what your position is
wi th HP Hood.

TALTY COURT REPORTERS, INC.
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A. Yes. So ny official positionis I'ma director of
sales with HP Hood, and ny background is | was -- had a
famly dairy -- or mlk processing conpany in Sacranento
California. | served at -- in a nunber of positions in
sal es marketing, operations. Eventually was president of
t he conpany when Hood acquired our business in 2007. So
that was Crystal Cream & Butter Conpany, and our plant is
now Hood's Sacranento plant.

So for Hood, I amresponsible for sales in
Northern California and the Pacific Northwest. And then I
have a dual role, which I"mtheir industry relations
person in California, and as such, | serve on the Dairy
Institute of California board, the Dairy Council of
California, and some other organizations representing
Hood.

Q Sonme ot her organizations, sorry?

A. Repr esenti ng Hood.

Q Thank you, M. Newell.

And | will say, if you want to sl ow down just a
titch, I know our court reporter would be grateful. But
appreci ate that background.

And so you have been wth Hood since 2007 when
your prior conpany was acquired?

A Correct.

Q Thank you

And | see now you have the Hood production plants
up. We won't retread too nuch ground, but | just want you

to reorient us as to where Hood's manufacturing facilities
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are | ocat ed.
A. Yeah. So Hood has five manufacturing -- ESL
manuf acturing facilities: |In Sacranmento, California;
W nchester, Virginia; Batavia, New York; Oneida, New York;
and then a plant in Philadel phia, which is actually under
contract to be sold.
We have four HTST facilities: |In Massachusetts,
Mai ne, New Hanpshire, and Vernont.
And then we have three culture plants and one ice
cream pl ant.
Q G eat.
And you said of the 14 facilities that Hood has,
three are -- or excuse ne -- five of those are ESL?
A Correct.
Q And four of those are HIST?
A Yes.
Q Thank you.
And if you want to go to the next slide.
And can you refresh us just a little bit about
sone of the products Hood nakes.
A Yes. So this is a picture of our -- our HTST --
t hat Hood HTST fluid line. So we -- which is our -- our
bi ggest HTST brand. W al so produce products under the
Crow ey label. Booth Brothers is another |abel that we
have. And then we do assorted private |abels, Cass |
products.
And we -- simlar business as far as culture

products goes.
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And then ESL-w se, Lactaid would be by far our
bi ggest brand, which is national footprint. W have sone
pl ant - based beverages that we sell nationally. W also
have some ESL m |k that we export to the Pacific R m
Q Thank you.
THE COURT: To the Pacific RinP?
THE WTNESS: To the Pacific Rm yes.
BY Ms. VULIN:

Q Can you describe for us a little bit the nature of
Hood's m | k supply, cooperative versus independent,

di stance. Gve us a sense of that, please.

A. Yeah. So we purchase m |k fromfour different
co-ops. W have independent shippers as well. W also
have a m | k broker that we purchase m |k through. So kind
of a diverse supply, if you wll. Mst of the farnms that,
you know, end up shipping to us are |located within 150
mles of our facilities, and all the mlk is direct
shi pped to our plants.

Q And if we could go to the next slide, please.

THE COURT: Let nme interrupt just to get a couple
of spellings.

You nentioned a couple of other |abels, and you
menti oned Crow ey.

THE W TNESS:  Yes.

THE COURT: How is that spelled?

THE WTNESS: So CGCR-OWL-E-Y.

THE COURT: Al right. And Booth?

THE WTNESS: Booth, B-O O T-H
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THE COURT: Thank you.
BY MS. VULIN:
Q And so if you want to go to the next slide,
pl ease.
So Proposal 20, tell us just generally why does
Hood support Proposal 207?

2024

A. So the reason we support Proposal 20 is, you know,

given that we're looking at Class | differentials due to

Proposal 19, we felt it was really inportant to take a

| ook at the conponents behind proposal -- behind the base

differential. Cdass | has, you know, fallen quite a bit

interns of pool utilization. |It's about 30% now. So the

conditions have definitely changed over the past 20 years,

so. ..

Q Thank you.

And let's talk first about the G ade A portion of
the $1.60, which I know is $0. 40.
What is Hood's experience with Gade B m | k?

A. You know, we don't -- we don't have any. W can’
utilize it, and it's not available 99 -- over 99% of the
mlk on the market is Gade A So it's the de facto
st andar d.

Q And | know Hood manufactures cultured products.
But does Hood purchase any Grade B m |k for those
product s?

A No.

Q And so when consi deri ng whet her or not Hood

bel i eves that poolw de incentive is necessary to ensure
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mlk is Gade A do you think the marketplace requires
t hat any | onger?

A. Can you repeat the question?

Q |s being Gade A still a Cass | feature or has
t hat becone a marketw de feature?

A | think it is a marketwide feature. | think it
is -- yeah. |It's the de facto standard.

Q And then going to the second el enent, bal anci ng
costs, which I understand is $0.60 per hundredwei ght of
the base price, correct?

A Correct.

Q And so can you tell us what are the ways in which
Hood bal ances its m |k supply?

A. Sure. As | have stated earlier, we -- all of our
mlk is received directly fromfarns. W do pay our co-op
suppliers a handling charge to -- that includes the cost
of bal anci ng.

Now, we -- we try to be as consistent as we can in
terms of our receiving schedules, and there has been sone
di scussi on about what even "days" nean. So really that's,
you know, what we -- we attenpt to do. A lot of our
pl ants run 24 hours, seven days a week, so we -- we can
acconpl i sh that.

Wth sone of our supplier contracts we actually
have what's call ed universal receiving credits in place,
whi ch are the co-ops players comng back to us to incent
us to have that even-day schedule. So it's a nice kind of

free-mar ket approach to bal anci ng.
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Q | want to ask a little bit about this direct

shi pnent .
What are the costs or efforts of receiving direct

ship mlk that are different frompurchasing mlk in a
bal anci ng pl ant ?

A Well, | nean your -- your -- whatever the farm
is -- is producing, you are getting, so it's not -- it's
not a tailored product. So then we need to separate it --

store it, separate it. So we need to kind of deal wth,

you know, bal ancing, with -- which -- what cones in from
the farm
Q Are there adm nistrative costs to receiving direct

ship mlk 24 hours a day, seven days a week?

A. | nmean, there's obviously |abor costs, too, to
mai ntai ni ng that.

Q And | believe you said that Hood pays its
cooperatives, suppliers, handling charges that include the
cost of bal ancing, correct?

A Yes.

Q And so even outside of the FMMO system Hood is
conpensating its suppliers for balancing activities?

A Correct.

Q And these even-day receiving credits and the
direct shipnent of mlk, is that handl ed exactly the sane
for every single supplier or wll those features be
tailored to each supplier relationship?

A. So, no, it really varies by supplier, so -- and |

can't go into specifics of supplier agreenents, one,
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because | don't know them and secondly, because that
woul d be proprietary informtion.

Q But you can tell us that this is a
rel ati onshi p-by-rel ationship or supplier-by-supplier
deci sion, such that there's not a bl anket receiving -- or
bl anket cost of balancing that is identical anongst all
suppl i ers?

A No.

Q And then you al so discuss here ESL processing
facilities.

Can you tell us first, give us a little bit of
update on the Batavia facility, and then | want to talk
about how ESL processing aids in bal anci ng.

A Okay. So Batavia is our newest ESL facility, and
in the sutmmer we announced a $120 nillion expansion to
that facility. And a couple primary elenents of that
expansi on are we're adding two receiving bays and addi ng
two large raw m Ik silos to enable us to better bal ance
that m |k supply.

Q And in conparing the expense of an ESL processing
line or facility conpared to HIST, is ESL nore expensive?
A ESL is nore expensive. The processing is very

expensi ve. But even -- even nore so, product storage,
because you are doi ng nuch | onger production runs, you
know, producing specific products |ess often, but |onger
runs, so you need to store product two, three weeks. W
had a di scussi on about, you know, producing over the

sumrer to sell in the winter. W don't go quite that far.
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But with eggnog, you know, we will produce at the end of
August, and we'll be shipping that product well into
Cct ober.

Q And even day to day, having ESL processing can
allow for storage in terns of days or weeks, correct?

A Correct.

Q And does Hood utilize its ESL products to manage
its supply chains day to day or week to week?

A. So with your production planning, you're
schedul ing way out in the distance, so that allows you to
better, you know, manage your ingredient flows.

Q And it's ny understanding that the expense of an
ESL facility is not just slightly nore expensive than HIST
but magni tudes nore expensive; is that right?

A That woul d be correct.

Q And certainly there are other reasons other than
bal anci ng why Hood utilizes ESL processing, correct?

A. Absol utely. Yes.

Q But it also is an expense that aids in Hood's
ability to balance the marketplace for its mlk supply?

A That -- that is -- yes, that's the side benefit of
havi ng the extended shelf |ife and the |large facilities.

Q And has Hood ever had any m |k shortages that it
wasn't able to solve either through spot purchases or

negoti ati ng new supply agreenents?

A. No. | nean mlk is anply avail able, so we have

not had any mlk shortages. If we did have a tenporary

spi ke, we would ook to buy mlk on the open narket. |If
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we had a -- we -- our contracts are md/ nax contracts, so
if we were above the maxi mum we would | ook to renegotiate
t he contract.

Q And do over-order premuns figure into any Hood's
suppl i er agreenents?

A We do have over-order premiuns in place with our
suppl i ers.

Q And those are negotiated with each supplier as
needed, correct?

A. Yes, and they are part of the contract.

Q And has Hood ever charged -- excuse ne. |'l|
start that again.

Has Hood ever been charged fuel costs by its

suppliers?

A. Yes. So we -- we do have fuel surcharges that are
passed through from our co-op suppliers.

Q And so conpensating your suppliers for shipping
expenses outside of the FMMO system but on a
suppl i er-to-processor relationship, allows you to tailor
those to specifically conpensate that supplier for the
exact mles travell ed?

A | can't say that it goes down to that |evel, but I
nmean, if we see, you know, the cost of fuel rise, then
t hey are conpensated for that increase.

Q Maybe a better way to put it is it is allowed to
adjust in real tine when it's outside of the FMMO systen?

A That's correct.

Q And then let's talk about the third piece, the
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incentive to serve the Cass | narket.
Do you have any views on whether or not the base
Class | differential is needed in order to incentivize

servi ce of Hood' s plants?

A So we do not have any problemattracting mlk to
our plants, so -- and with Cass | at 30% of the pool,
we -- we don't see the need for -- and over-order preni uns

in place to attract mlk, we don't see the need for
Class | to bear the burden of the $0.60 incentive.

Q Ckay. And even if there's a short-term shortage,
| believe you said that Hood woul d sol ve that through
purchasi ng on the spot market; is that right?

A Correct.

Q Not through the FMMO systemin sone way?

A That's correct.

Q And now if we could go to the next slide, please.

So this chart | wll identify is also found on
page 5 of your witten testinony, which is Exhibit 457,
but we have it here in the PowerPoint so that we can
di scuss it.

So can you tell us what does -- what data does
this chart reflect?

A. Yes. So this is -- well, let ne explain ny
pur pose.

I n | ooking at Proposal 19 and 20, | thought it
woul d be hel pful to take a I ook at what we call bunmp
charts, which is --

Q What we call what kind of chart?
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A. A bunp chart. So a bunp chart | ooks at the inpact

of price changes over tine on vol une.

Q Bunp?
A Bunp.
Q kay.

A B-U- M P.

Q So this specific chart is the -- and our
categori es devel opnent team put this together for ne, and
it's data from Circana, which was formally IRl before
merger. And this is US nulti-outlet sales, which is
ki nd of the broadest neasure we have of sales. It
captures grocery stores and mass nerchandise and a little
bit of club, not all club. Costco is not included in this
data. But it's kind of the broader -- broadest neasure we
have.

And so this |ooks at gallon sales of branded and
private | abel gallons for four-week periods over about a
five-year period. So it -- it kind of |ooks at the inpact
of the inflation that we had in 2022 on gal |l on sal es,
so. ..

| nean, so what we see is, you know, sales
approaching 200 mllion at the start of the period. W
see the price spike in early '22, and you see the gallon
sales drop fromprobably the -- a little over 150 mllion
to probably down to about 140 mllion over the | ast
15 nonths of the chart, which kind of shows the inpact of
hi gher prices.

So it was ny attenpt to | ook at elasticity. Not
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as elegant as Dr. Capps did, but I think it kind of paints
the picture of what higher prices -- the inpact they have,

SO. ..

Q Put sinplistically, as price goes up, purchases go
down?

A Yeah.

Q If we could | ook at the next slide, please.

A. So the next slide | ooks at the 64-ounce size of

branded and private | abel products. And | thought it was
really interesting that Warren kind of referenced this
pattern when he tal ked about el asticity.

So this -- this | ooks at half gallon sales, and
the unit sales here for a four-week period are really kind
of remarkably flat throughout this five-year period and
t hrough the inflationary period. So it kind of
denonstrates the pattern that when you see prices
i ncrease, you see sonme consuners nove fromthe gallon size
to the 64-ounce size because that's nore affordable for
them so which indicates, you know, |ower overall volune
consunpti on.

Q So as we see the price for both gallons and half
gal l ons going up, we're seeing |l ess gallon consunption,
and in your estimation -- or in your conclusion fromthis
data, al so, consuners trading down to a smaller vol une of
mlk?

A That is correct.

Q Thank you.

And then let's |look at the final chart, please.
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A. So the final chart is | thought it would be
interesting to | ook at branded gallon sales, so not --
renmoving private |abel fromthe equation, and what i npact
does hi gher prices have on branded. And for independent
processors |i ke Hood, brand is really what's nost
I nportant.

And this slide to ne was pretty alarm ng. W see
sal es dropped from40 mllion in 2018. You have the COVID
spi ke in 2020, but as those prices start to ranp up, you
really see the unit sales of gallons drop to | ess than
20 mllion per four-week period at the end of that tine
peri od.

Q And so when you are considering elasticity, right,
or the consuner's reaction to price increases, that
appears to be nore significant or severe in response to
price increases for branded products than for all
product s?

A. And the assunption here is they are noving to
smal | er sizes. They could be noving to plant-based. They
are noving to private | abel for sure.

So ny inplications here are, for higher dass |
prices, if we increase the differential, we're going to
see | ower gallon sales overall. W're going to see
consuners switch to smaller sizes, consider other
substitutes, or they are going to consune less. | think
branded sales will decline faster than the market.

And with branded sal es declining and private | abel

getting stronger, | think that really favors captive
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dairies for sure because they exist to serve their retai
owners, and then also co-ops | think are in a better
position to serve private | abel since they can reblend, so
their costs are -- they have a cost advant age.

And anot her inplication is declining volune sal es
will lead to further consolidation and plant closures in
t he industry.

So |l just -- 1 don't think it bodes well for the
Cl ass | market.

Q And in terns of Proposal 20 and reducing the poo
obligation by $1.60, we heard sonme questions yesterday to
Ms. Keefe about, well, what's about going to happen to
that $1.60 if it's not going into the pool.

And how woul d you expect that Hood could utilize
or would utilize capital freed up fromhaving a | ower pool
obl i gati on?

A. Yeah. So for -- for HTST products, | nean, we
typically base our cost to the custonmer on the price. So
if we see the price fall, we will see our price to our
custoners fall

Q And that really -- so you are tal ki ng about
bri ngi ng down this blue line here and hopeful ly bringing
up sone of the vol une back?

A. Yeah. W don't control the retailers, but, you
know, we -- we do nove with the market on conventi onal
m | k products, so hopefully that's what woul d happen.

Now, certainly, if we had to attract nore mlk to our

pl ants, then we would need to | ook at the over-order
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prem uns that we pay, so..
Q So utilizing that $1.60 to pay directly to your

suppliers to attract nore m | k?

A. And that's -- that's -- | nean, that's kind of our
preference with all three conponents -- well, maybe not
Gade A, but it -- it would be nuch better to have a

direct relationship with our suppliers and have those
incentives diluted by the pool.

Q And that woul d be consistent with the approach
t oday, where part of the paynent is a pool obligation and
part of the paynent is an over-order prem um correct?

A. That is correct. | mean, | -- 1 -- | didn't get
involved in this process until June, so | didn't really
even have a good understandi ng of the base differenti al
prior to that. So when | saw these were the conponents
and what M G s proposal was, | thought it was pretty
conpel | i ng.

Q Thank you.

So if we could turn to the next slide, slide 8. |
woul d now | i ke to nove away from your support for our
Proposal 20 to tal k about Proposal 19.

What is Hood's position on Proposal 19?

A. So our position is that regul ated prices should be
m ni mum prices. The industry uses over-order prenm uns and
fuel surcharges to incent mlk novenent. The USDA shoul d
not burden Cass | mninmumprices with variable
transportati on costs as the proposal has -- has requested.
So. . .
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Q And we tal ked just a m nute ago about the fact
t hat Hood al ready addresses transportation costs in
realtinme with its suppliers or at |east sone of its
suppliers, correct?

A That's correct.

Q Thank you.

A. So these first three bullets are really our --
yeah, this is why you should reject Proposal 19. The next
two bullets really focus in on the proposal and the
wor ki ng group proposals and sone of the inequities we see
t here.

So we -- you know, we object to the working groups
using different supporting logic for their differentials,
So -- and sonetinmes that |ogic was contrary or
contradi ctory, so -- and then when we took kind of a deep
di ve into how our plants would be inpacted, we found the
proposed location differentials often varied significantly
fromthe spatial nodel and in sonme cases seemto give a
conpetitive advantage to conpetitive plants owned by the
cooperatives that hel ped craft the location differenti al
pr oposal .

Q Thank you.

And if we -- | could digalittle bit into that by
going to the next slide, please.

So | see you have five plants highlighted on this
slide. Can you just tell us the nanes of those plants and
why you chose to exam ne those five.

A. Yeah. So | -- | kind of chose the Massachusetts,
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New Hanpshire, Maine area to focus in on three of our
fluid plants and two of our conpetitors and kind of the
way the proposal inpacted our plant.

So -- and I'mreally going to kind of focus in on
Hood Agawam DFA Franklin, and Hood Portland, Maine, in
this discussion for the sake of tine.

So when you | ook at the Hood Agawam pl ant, which
is located in kind of Central Mssachusetts, about
80 mles fromBoston, you see the current differential is
$3, the nodel average is 4.85, and the proposa
proposed -- the proposal in Proposal 19 is 4.85. So no
vari ance fromthe nodel average, which seens right if you
are going to use that as your base.

However, the DFA Franklin plant, which is south of
Boston, so it is much closer to that market, currently has
a differential of 3.25. The nodel average would dictate
it goes up to 5.25. However, the proposal put forth by
t he working group was 5.10, so -- which is a $0.15
variance. So it favors their plant by $0.15, so that puts
our Agawam plant at a di sadvantage. And those plants
conpet e.

So then | ooking to the northeast in Mine, our
Portland -- we ship a lot of mlk fromthat Mine plant
into Boston and south of Boston. Currently the
differential is $3. The nodel average calls for 4.50.
There's lots of mlk available in Maine. The proposed
increase is 4.85, so $0.35 above the nodel average, which,

you know, now puts our ©Maine plant at a $0.50 conpetitive
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di sadvantage fromcurrent state to the DFA Franklin plant.
And we have a ot of mlk shipping into the Boston nmarket
fromthat Mine plant.

So part of the logic given for that $0.35 increase
was, well, we need to keep the mlk in Maine, so let's
come back to that in a mnute.

So I'mgoing to nove on to the next slide, which
| ooks at our ESL pl ants.

Q And so just to kind of sunmarize the prior slide,
the concern is, right, that vis-a-vis conpetitive plants,
right, DFA did not feel as though the adjustnents were
done fairly or equitably between those plants, correct?

A Hood did not feel those -- those --

Q Ch, yes.

A. That's correct. And | -- | didn't talk about our
Concord plant, but a simlar situation there. W do ship
alot of mlk into Massachusetts fromthat plant, and that
plant is at a disadvantage to the Franklin plant as well.

Q Thank you. So the next slide would be great.

A. Ckay. So this plant thought it would be hel pful
to look at our ESL facility. So Hood Batavia and Hood
Oneida are | ocated about 150 mles fromeach other, and
when you ook at -- so they kind of pull fromthe sane
m |k shed. Wen you | ook at the current situation,
Batavia's differential is 2.20, Oneida is 2.50. The nodel
average would call for themto narrow, so within $0.05.
However, what was proposed is that Oneida increases $0.20

above the nodel average, which doesn't seemquite right
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when the nodel would dictate that the cost would -- shoul d
be -- the differential should be the sane, so..

And t hen, separately, we took a | ook at our
Sacranento facility, and | know there will be a |ot of
di scussion com ng about the California differenti al
i ncreasi ng, so much nore for the nodel as we get further
into the Proposal 20 testinony. But what we saw with our
plant is currently the differential is 1.70, the nodel
average would call for a $0.20 increase to 1.90, but the
proposal is for 2.50, so a $0.60 increase.

In California | just | ooked at the average
proposed increase, and it was $0.69 over the plants there,
and conparing that to the nodel deviation for the rest of
the U.S., that was $0.14, so a $0.55 difference. So the
justification there is hard to understand.

And then we | ook at the Appal achi an regi on where a
mlk deficit was cited earlier. So it seens |like you
woul d want to increase above the nodel average there, or
at least hit the nodel average. And actually there it is
al nost $0. 15 short of the nodel average. So it doesn't
seem-- it doesn't seemrational when you conpare it to
the increase that's proposed for California.

THE COURT: Repeat the tail end of your sentence.

THE WTNESS: It doesn't seemrational when you
conpare it to the increase proposed for California.

BY M5. VULIN:
Q And | think this is an interesting conparison

because, as | understand it, the critique here is not how
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Hood was treated vis-a-vis a conpetitor, but the |ack of
consi stency even anongst Hood's ESL pl ants?

A. That's correct. It's -- it's -- kind of goes back
to there being no set nethodol ogy.

Q Thank you.

And if we could go to the next slide, please.

A. So this next slide, we're com ng back to Mine.
So what was proposed was $0. 35 above the nodel average to
keep milk in Maine. Miine has the Maine M1k Conmm ssion,
whi ch was founded in 1935, and was created to arbitrate
di fferences, establish mninmum prices in designated areas
after hearings, and exercise general supervision over the
mlk industry in Mine.

So Mai ne kind of has a dual regulatory -- has two
regul atory bodies. So on-farmcosts of production are
reviewed every three years by an independent party and
adj usted by -- accordingly. | believe the Maine MI Kk
Commi ssion is a five-person board.

The producer margin is added to Class | prices
whi ch hel p establish m ni nrum whol esal e and on-shel f prices
in the state of Maine. So Maine specifically is highly
regul at ed.

The producer margin is paid back to the Miine pool
on the mlk produced, processed, and sold in Miine. So
there's an incentive already built into the regul atory
structure to keep mlk in Mine.

And | -- in earlier testinony | think the

testi nmony was given that 30% of the m |k produced in Mine
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stays in Maine. And that's NWPF-54, Appendix 1B is where
we pulled that data from

So for us, this would indicate that additional
Class | differentials are not needed with the cl ose
oversi ght of the Maine M|k Comm ssion and a surplus of
mlk to service Class | demand.

So |l think it's inportant for the USDA to kind of
| ook at those regions that have separate bodies that --
that are involved when they are considering this
differential proposal.

Q Thank you. Appreciate that.

And then if we can go to the last slide on your
opposition testinony on Proposal 21, please.

Just in a high level, why does Hood oppose
Proposal 21?

A. Yeah. So we're opposed to Proposal 21. W think

it -- and Warren nentioned this

- unfairly inpacts
Class | facilities that produce both Class | and Class ||
products. They -- they -- they are | ocked into the pool
and --

Q When you say "they are | ocked into the pool,"

facilities that also produce Cass | and Il products?

A. Yes, they can't -- they can't -- you know, they
can't depool. | guess in sonme cases Class |l plants can
depool .

So our feeling is in lieu of another stagnant
differential, we would | ean on our opposition to

Proposal 19 and reiterate the need to let a free market do
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its job and place the value of dass Il mlk in the hands
of over-order prem uns based on supply and demand signal s
in the market pl ace.

We also feel that a permanent cost increase in
Proposal 21 m ght decrease demand for Class Il stall --
decrease the demand for Class Il skimsolids by
encouragi ng low cost raw material optim zation from nonfat
m | k powders, whey, or butterm |k in place of Class II.

So this -- this displaced Class Il would nove into
Cass Ill and IV plants, incurring additional freight
costs and potentially | owering over-order prem uns, and --
and the anount of noney that goes in the pool, which would
be conpletely at odds with the Farm Bureau' s proposal and
reasoning. And then in a region like the Northeast where
you have Iimted manufacturing plants, it could result in
di sorderly marketing conditions.

Q And so really there are a nunber of collatera
consequences to Proposal 21 that you believe makes it
unf easi bl e?

A Makes it -- it would not be to the benefit of the
i ndustry to adopt it.

Q Thank you.

And if we could go to the |last slide, please.

| f you want to tell us what this chart is here,
and namely how USDA shoul d take into account this decline
in sal es when deciding what -- where to set the current
Class | differential.

A. Yeah. So, | mean, obviously, the trend in fluid
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m | k consunption, per capita consunption, is not
favorable. W have tal ked about the -- how utilization
has fallen. | think this really paints the picture. So
we appreciate the USDA for holding the hearing and
al l owi ng a thoughtful conversation.

| think the Agricultural Act of 1937 requires we
bring forth an adequate supply of mlk for fluid use. So
we have a differential structure in place that does it.
It doesn't nmean that all transportation costs should be
covered. |If other classes of mlk are able to attract
mlk without covering all the transportation costs or
w thout a | ocked-in defined systemin place, why are we
doing -- burdening Class | with such a systemat this

poi nt when utilization is 30% of the pool and | ess than

20% of overall mlk production? So Class | is steadily
declining. | think any regul atory change nust account for
this regulatory reality -- or this market reality. That's

it.
Q Thank you. Appreciate it.
A Thank you, Ashl ey.

M5. VULIN:  Nothing further, Your Honor. | would
move to admt Exhibits 458 -- excuse ne -- 457, 458, and
459.

THE COURT: Thank you. And I'll wait until we
have had cross before responding to your notion.

M5. VULIN. Nothing further. And | present the
Wi t ness for cross-exam nation.

THE COURT: M. Newell, that was extrenely well
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presented, very concise, and nicely laid out.
And | invite cross-exam nation.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. Newell
A Hel | o, Ms. Hancock.
Q "' m Ni col e Hancock with National MIk
Let's see. |I'mlooking at Exhibit 457 on your
witten testinmony, and | just want to get a little
background on your HP Hood's pl ants.
On the | ast paragraph on page 2 there in the
Conpany Background is where |'m at |east kind of anchoring
t hese questions. But you have listed out the |ocation of
your various plants there, and |I'mwondering if you could
hel p us understand what you produce at those plants.
A Ckay. So --
Q Wi le you are looking, I'll catch you before the
j udge does, that your volune will drop off if you are
| ooki ng down.
A. Thank you.
kay. I|I'msorry, | was |ooking at page 3.
Ckay, page 2. So our -- so our ESL plants, we
produce Lactaid. W produce ESL mlk for export.
Q |"msorry. At which one?
A. Qur ESL plants. So do you want ne to wal k through
pl ant by plant or --
Q Yeah. That woul d be great.

A. So Sacranmento, we produce Lactaid, and we produce
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ESL m Ik for export. Additionally, we produce plant-based

bever ages.
Q Ckay.
A. W nchester, Virginia, we produce Lactaid. W nmay

produce sone private | abel dairy products in Wnchester.
We al so produce those in Sacranmento. So | should have
stated that. And then we produce non-dairy creaner and
sone pl ant - based bever ages.

THE COURT: Sone pl ant-based beverages?

THE W TNESS: Pl ant - based bever ages.

Bat avia, New York, would be -- and | -- |I'"munsure
of whether we produce private | abel products -- or dairy
products in Batavia. | know we produce pl ant-based

beverages, and we produce Lactaid in Batavia. And we
woul d have the sanme product line up in Oneida, New York.
BY Ms. HANCOCK:

Q As Bat avi a?

A Yes. Yes.

We al so produce half and half and creamin sone of

these facilities as well, sone of these ESL facilities.
So in our -- I'mgoing to nove on to our HTST
plants. And we have -- in those plants we produce the

HTST products, so gallons, half gallons, quarts, in the
Hood Crowl ey and Booth Brothers and private |label. And |
really can't break that down by plants. W also produce
hal f and half and cream and ice creamm x in sonme of those
facilities.

HTST products, our Vernon plant is our yogurt
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pl ant, so we produce yogurt there. | believe we also
produce sone sour creamthere.

And t hen Agawam and LaFargeville are culture
plants as well, so cottage cheese and sour cream And |
beli eve Heluva Good! Dip is produced in sone of those
facilities.

THE COURT: Wat was --

M5. HANCOCK: What was the last thing you sai d?

THE W TNESS: Hel uva Good! Dip.

THE COURT: Wuld you spell that, please?

THE WTNESS: | knew you were going to ask ne
that. Yes, it's HE-L-UV-A

THE COURT: Onh.

THE WTNESS: It's good. Good stuff.

THE COURT: Thank you.

THE WTNESS: And then our Suffield plant we
produce ice cream and. ..

BY Ms. HANCOCK:

Q And so your ESL plants are Sacranmento and
W nchester, and then Onei da and Bat avi a?

A Yes. And | left Philadel phia out of the m x
because that plant is under a sal e agreenent.

Q Ckay. Wiy are you selling that plant?

A. It -- it doesn't really fit with the rest of our
pl ants, which are newer, nodern facilities. That's an
older facility. W do -- it's a smaller facility, and we
do sone creans there. But | -- it just doesn't -- | nean,
I"'m-- I"mnot at the |evel of the conmpany to exactly say
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why, but just fromny seat observing, it doesn't seemto
fit wwth the rest of our facilities, which are |arger,
nore nodern facilities.

Q Ckay. Not an indication that it's a decline in
demand, it is just not the right -- the right plant for
t he otherwi se growth opportunities that you have?

A Yes.

Q Because you are growing in other areas, as you
noted that you have a new plant com ng online?

A Yeah -- well, we have a plant expansi on com ng
onl i ne.

Q Ckay. Fair enough

A Yep.

Q And -- and so in all of the four locations in
whi ch you produce ESL products, you al so produce non-dairy
products as wel | ?

A That's correct.

Q Ckay. And do you use those unani nous dairy

products to bal ance the production of your ESL products or

your --
A So not really to balance. W -- we typically

have -- those plants are kind of an isolated system so we

run themon separate fillers, not always set -- use

separate |ines, batching systens to produce those
products.

Q And you note in your testinony that your d ass
utilization rate, | think that it's for the totality of

all of your locations is 87%for Class |?
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A Yes. Yes. So -- so 13% would be Cass II.

Q And you note the -- you source nost of your mlk
from cooperatives, but that you also utilize direct ship
and brokers as well?

A | think one broker. So | don't think that's
really a major part of our business. So co-ops would be
the large majority, but independent suppliers are
i nportant to us al so.

Q Wi ch plants do you have that receive direct ship
do you know?

A. So when you say "direct ship," do you nean -- so

all of our plants are direct ship fromthe farns.

Q |"msorry, | should have said from your
proprietary -- fromyour independent suppliers.

A | don't know precisely. | know our Sacranmento
pl ant has sone i ndependents. | believe our plants in

northern New England. But | could not take that down to

the plant |level for you.

Q Is it fair to say it's a very small percentage?
A. It's -- it's definitely -- the large majority
is -- cones from co-ops.

Q And to the extent that you have tal ked about sone
of the bal ancing that you have either done or that you are
expandi ng your plant to be able to do, that comes on top
of the balancing that's done by the cooperative as well?

A So we -- we do the best that we can to have
even-day receiving, which nakes it easy for the co-ops to

bal ance their m |k production, and in sonme cases they
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incent us to do that, which is a nice partnership.

Q Can you explain the even-day receiving?

A. So -- so basically, you know, farnms tend to
produce the sanme anobunt of mlk day in and day out. So if
we receive every day, throughout the week, then we can
handl e that production, and it's -- it makes for an easy
relationship to take the mlk right off the farns and not
have to redirect it sonmewhere el se.

Q And if you don't have the sane vol une of receipts
to achieve that, who is responsible for managi ng t hose
supply variations?

A So that would be the -- then that would fall to
t he co-op.

Q And then the co-op would absorb the burdens and
costs of those bal ancing costs?

A And we pay thema handling fee to do that.

Q Ckay. And you say that you pay over-order
prem uns?

A W do.

Q And is that across the board with all of your
suppliers you pay an over-order prem unf

A | believe that's with all of our suppliers.

Q And how does -- how does the even-day receiving

play into that over-order premium if at all?

A. It doesn't. M understanding, the handling is
separate from-- fromthe over-order prem um
Q And do you -- if you achieve those even-day

receiving, do you receive a credit?
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A. Yeah. | think we -- | tal ked about that in ny
testimony. |It's called a universal receiving credit.

Q And that is -- that's a deduction off of the
over-order prem umthat you pay?

A It's a -- it's noney that cones back to us from
t he handl i ng char ge.

Q Ckay. |If you achieve that?

A | f we achieve that.

Q Ckay. And do you know what the percentage is that
you hit that mark?

A. |"'msorry, | have no idea.

Q Ckay. W fly alittle blind in our questions, so
| have to ask just to find out.

And do you know what the credit anount is that you

receive -- or at least if it's not a dollar anount, the
percentage of the credit that you receive if you hit that

even-day receiving target?

A. | -- I do not. No, |I don't know any of the
econom ¢ specifics.

Q So in the plants where you receive -- or |I'm
sorry -- in the plants where you process ESL products, do

you take in the sane volune of mlk seven days a week?
A. | can't answer that question. | -- | don't have
t hat know edge. | know that we strive to, but | can't
affirmatively say that.
Q Do you know if you alternate the days of
production that you are producing ml| Kk products versus

your pl ant-based products?
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A. So our plants are large, so we have various |ines
going. So it's really not -- usually we're -- we're

produci ng both sets of products on separate

pasteurizers -- separate ultra pasteurizers, separate
lines. So it's -- they're not nutually exclusive.
Q |s that the case with all four of the plants that

process ESL products?

A. | can't say that. | would think so, but I -- |
can't say that positively.

Q And overall, your -- as a business, Hood is
i ncreasing the volune of its ESL products year over year?

A. We have been fortunate to have good growth over
the -- yeah.

Q That's a growi ng segnent ?

A. It's been a growi ng segnent of our business, and
certainly the addition of the Batavia plant for us cane at
a good tine, which was | think 2018 that plant opened.

Q And | think you talked a little bit about this,
but | want to nake sure | understand -- or at least with
respect to eggnog you tal ked about it. But you talked
about how you build up a supply, and you can -- you can
store that, and then distribute it at a later tinme?

A. Yeah. | nean, eggnog's an extrene exanpl e,
produci ng, you know, in August to ship in | ate Septenber
and October. And certainly we do other production runs
|ater in the year. But, yeah, that's an exanple of, you
know, freeing up sone line tine in maybe a sl ower season.

Q Ckay. You can use that as an internal nethod to
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bal ance sone of your -- at |east the incomng supply?

A Yes.

Q And can you do that with your ESL products as
wel | ?

A W -- we -- we don't do that with our regular ESL
products. Those are nore on a regular production
schedul e.

Q And you tal k about, in page 4 of your testinony,

t he cost of balancing and -- and Hood's experiences in
bal ancing itself.

Have you done anything to quantify the costs that
Hood i ncurs in balancing m|k?

A | have not.

Q And have you done any -- is it fair to say, then
you haven't done anything to determ ne what your
cooperatives' costs are in balancing mlk?

A. | don't know what -- what our cooperatives' costs
are in balancing mlk. | know we have nade significant
capital investnents to, you know, better be able to
receive mlk. But | -- yeah, | don't know what our
cooperative costs are.

Q Is it fair to say you haven't engaged in any
conversations with the cooperatives that would | et you
know that the extent to which Hood' s investnents in being
able to balance m Ik would offset sonme of the burdens that

t he cooperative would have?

A. It would be safe to say that | have not done that
in ny position, so |l -- | -- | knowthat on the mlk
TALTY COURT REPORTERS, INC. 10809
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procurenent side of the business, we work very cl osely
Wi th our co-op partners, but | specifically can't answer
t hat questi on.

Q You al so tal k about the current need for
incentives to service the Class | market. And -- and in
your experience, you have had good experiences with being
able to supply a sufficient quantity of mlk for Hood' s
needs; is that right?

A Yes.

Q And able to -- to sufficiently obtain that supply,
you have to pay an over-order prem unf

A W -- yes.

Q And do you know what that over-order premumis
desi gned to conpensate to your suppliers?

A. | -- | have -- | believe it's there to, you know,
i ncent them so we can have a mn-max contract so we can be
assured that we're going to have the mlk that we need in
our facilities.

Q And when you tal k about a m n-nmax contract, can
you describe for our record what that neans?

A And so it neans that we wll take a m ni num of
this anmount of mlk and be able to flex up to a maxi num of
that amount of mlk. And | -- | think that allows our
partners to better manage their mlk supply.

Q And what's the delta there? How big of a range is
it, do you know?

A | don't know.
Q A significant anount, or is it within a couple of
TALTY COURT REPORTERS, INC. 10810
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truckloads in the range, or do you have any idea?

A. | don't have any idea. |'msorry.
Q That' s okay.
A question on that, | was going to try and junp to

it, but it is not here.

So you are still, at |east through your over-order
prem uns, having to pay an incentive to entice that mlk
or ensure that adequate supply.

So is it fair to say that it's your position that
it's just better paid through the over-order prem uns as
opposed to the Class | differential s?

A. It's -- it's our -- it's definitely our position
to pay directly to the supplier than to pay into the pool
and have it diluted to other manufacturing cl asses.

Q So when you say pay to -- paid directly to the
supplier, you nean you would like to pay to the
supplier -- the supplier of the rawmlk, for the mlKk
that you are going to be using for Class | use?

A. Yeah, that woul d be our preference.

Q And you understand that it's a fundanenta
principle under the Federal Order systemthat suppliers or
producers would be paid without regard to the end use of
their final product?

A. | do understand that when the system was created.
But dass | was such a |arge part of the pool then, and we
needed to assure that mlk was available. It's just
drastically changed now. So it seens that, you know, the

differentials need to reflect that.
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Q Ckay. And -- and if we just ook at on
Exhi bit 459, your PowerPoint, on page 4, those are the
t hree buckets that you are saying -- the three buckets of
costs that make up that $1.60 base differential that you
are saying are no |l onger needed to be included in base
differential s?

A That's correct.

Q But they could be instead privately negoti at ed
directly with those handl ers?

A Correct.

Q So you are not saying that these costs don't exist

or that they haven't gone up --

A So, no.
Q -- you are just saying that --
A. | don't -- for -- for Gade A | think -- Gade A

is the de facto standard, so it nakes no sense to have
that as part of the Class | differential at this point.
So | think we need to carve that out separately.

Q Ckay. And just because | didn't get a conplete
sentence in there --

A | apol ogi ze.

Q That's okay. |It's an awkward conversati on under
any st andar d.

So under -- on page 4 of your Power Poi nt
testimony, the three buckets of -- that nmake up the $1.60
base differential, you are not saying that those costs
don't exist in some form you are just saying that those

shoul d be privately negotiated between the Cass | fluid
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m | k handl er and the supplier of that m | k?

A Correct.

Q And | think the clarification you were making is
that you don't believe the G ade A to the extent that
there is a portion of that base differential that includes
a Gade A standard, for either converting that mlk from
Grade Bto Gade A or to maintain that mlk, you don't
believe that that's valid any | onger?

A | don't. No.

Q Ckay. But you would agree with ne that in order
to mintain a Gade A quality standard, that those are
still costs that are incurred, your position is just that
it's standardi zed across the industry so you don't want to
pay for it?

A. Right. [It's the cost of doing business if you
want to be a mlk producer.

Q But a producer still has costs associated with
that, but you are just saying that's just a sunk cost of
operati ng?

A Yes.

Q And you are not aware of any other place in the
Federal Order systemwhere that Gade A requirenent is
ot herwi se conpensated to maintain that standard?

A ' m not.

Q You are just, again, relying on the private
contract negotiation between a fluid m |k handler and the
producer or the supplier?

A. Well, for -- for Gade A | think it's -- you
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know, it's assuned that the product is Gade A so it's
part of the cost of doing business at this tine.
Q Ckay. And then if we turn to the next page of
your Power Poi nt on page 5.
You have put together sone -- sone chart
conpari sons based on the G rcana dat abase.
A Yes.

Q And you understand that the G rcana database

2024

focuses on just the retail pricing or the retail outlets?

A. Yes. So Circana | ooks at npbst grocery stores.

There are sone chains that don't participate, but nost.

It includes mass nerchants |1 ke Wal mart. It includes sone

club stores, but Costco is excl uded.

Q And it doesn't include things |ike the governnent

contracts, schools, mlitary, things like that, right?
A No.

Q Ckay. And those obviously have very -- they would

have a very differing effect if you would add those
contracts into this m x?

A. That woul d change the picture. | don't know if

it

woul d make it | ook better or worse, but the -- yeah. This

is really looking at mlk that is sold through retail
Q And does Hood have any government, mlitary, or
school contracts?
A. W do.
Q They are not as -- they are not as reactive to

short-termprice changes; is that fair to say?

A. Well, | think they nove with the market, so vol une

TALTY COURT REPORTERS, INC.
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coul d be i npact ed.
Q So vol unme can be inpacted?
A. Can be inpacted, yes.
Q How | ong are the terns of your governnent

contracts?

A | can't answer that -- that question.
Q Mul ti-year?
A | -- 1 don't know.

Q Ckay. And you have a tine period that you have

charted here from February of 2018 through May of 2023.
Any reason it's that tinmefrane?

A So | went back to 2018 because | didn't want to
start in 2020 because of the COVID spike. So | nean
that's kind of typical when we | ook at data, we like to
try to get a picture of what it |ooked |ike before the
pandem c.

Q Are your margins higher on a half gallon of mlk

as opposed to a gallon size mlk?

A. | don't know the answer to that -- to that
guesti on.
Q Is it fair to say that the retail price to

consuners is generally nore than half the price for a half

gallon of mlk than a gallon of mlKk?

A. Yes, if you -- if you |look at -- conpare the two
charts, the gallon chart to the half gallon chart, it
shows that the price of the gallon, average price, is
3.50, and the price of a half gallon | ooks to be about
3 -- about 2 -- 2.30.

TALTY COURT REPORTERS, INC.
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Q And do you know who reaps the benefits of that
addi ti onal cost on a per unit basis?

A. Do | know who reaps the benefit of that additional
cost? | knowit's nore expensive for us to produce. |
think that retailers tend to, you know, probably price up
and need to be nore conpetitive on gallons because that
seens to be the price item

Q And let nme ask it nore directly. |Is margin
greater on a half gallon of mlk than on a gallon of m|lk?

A Wel |, you asked ne that question before, and |
cannot say that affirmatively.

Q Ckay. And is it fair to say that -- well, what
are the -- what are the specialty products, the branded
products that fall under Hood's brand?

A. So it -- it would be -- Hood is our -- is, you
know, our brand, so that's kind of our premumbrand. In
sone markets, Crow ey.

Q So on page 7 of your PowerPoint you have charted
the nulti-outlet for the branded gall on products from
Hood?

A Yeah. This isn't fromHood. This is for the

mar ket overall. So this is |ooking at branded | abel
overal |l .
Q Ckay. So these would be the prem um products |ike

falrlife and Lactai d?
A. No, no, no, no. So this is gallons. So gallon
size, and it would be branded, so |i ke Hood or Anderson

Eri ckson or Garelick, those would all be consi dered
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branded, versus private |abel was factored out of this
neasur e.

Q These are the ones that would be prem um priced
product s?

A It's what the retailers would -- if the retailer
has a private |abel product, so their private | abel would
be in conpetition with these branded products.

Q And on general, these are the -- these are the
products that are the nost price sensitive to changes in
prices at the retail |evel?

A. That's certainly what we see on this chart,
because they tend to be priced at a premumto private
| abel . So when prices go high, you have custoners sayi ng,
wel I, maybe -- you know, | like ny local |abel, but maybe

| need to save sone noney and buy the private | abel.

Q Buy nore of a generic product?
A Yes.
M5. HANCOCK: And that's all | have. Thank you so
much.

THE WTNESS: Thank you

THE COURT: M. Newell, would you pl ease | ook at
t hese charts on pages 5, 6, and 7, Exhibit 459, and the
words do seemto indicate that the tinme period neasured
ended in May of 2023, but every one of the charts seens to
i ncl ude through July of 2023.

Am | seeing that correctly on the charts?

THE WTNESS: You are correct.

THE COURT: So you got sone nore data before this
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was printed.
THE WTNESS: | actually think when | put the

caption in

here, | mslabeled it.

THE COURT: Ch, okay.

THE W TNESS:

and then recently the charts were added, so this was

error.

THE COURT: Okay. So we have even nore fresh

i nformati on here.
THE W TNESS: Yes.
THE COURT: All right.

Who el se has questions for M. Newel | ?

CROSS- EXAM NATI ON

BY DR CRYAN:

Q Hi .

A Hel |l o. How are you, Roger?

Q "' mgood. How are you?

A | " m good.

Q "' m Roger Cryan with the Anmerican Farm Bureau

Feder ati on.

testifying.

Thanks for being here. Thanks for

|'ve got just a couple of things.

What -- what -- what do you think the O ass |
differential should be?
A What do | think it should be?
Q Yes.

A That's not a question that | have consi dered.

think what we're saying here is let's not change it,

that's our

posi tion.

TALTY COURT REPORTERS, INC.
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Q Does -- do you think -- does -- do your C ass |
needs have simlar bal ancing costs to your Cass | needs?

A So our --

Q For the fresh products, for the perishable
Class Il products?

A So our -- our -- certainly our HIST plants, they
are intertw ned, so the balancing costs would be simlar.
The cultured plants, you know, I'mnot famliar enough
wi th those operations to specul ate.

Q But they are fresh products?

They are fresh products.
Produced every day?

Yes.

Wth limted shelf life?

Yes.

You can't store it?

Can't store it for |ong.

So presunmably have simlar --
Yes.

-- simlar bal ancing needs?

Yes.

o >» 0 >» O >» O >» O > O >

And do you think for your products you have got a
| ot of good high quality Cass Il fresh products that you
think -- how easily do you think you would switch over
usi ng powder in place of fresh skinf

A. Sol -- 1 think it's a risk of the proposal, is
that -- that people would | ook for substitutes. So |

nean, we have got great products, and we would want to be
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very careful about -- about doing that. But it certainly,
you know, creates an opportunity for a manufacturer to
| ook at.

Q Right. |Is the barrier, though, roughly what it
woul d cost to turn mlk into a Cass |V product and then
use it again?

A | don't -- | don't -- | don't know the answer to
t hat questi on.

Q That's fair.

Are you -- are you aware that at one tine a |lot of
t hese perishable Class Il products, especially cream were
in Class |, once upon a tine?
A So | cone fromthe California order, so we --
Q O course. O course.
A. -- we actually had creamin Cass I, and then we

had sone in Class IV.

Q Ri ght .

A But I -- 1 -- | was not aware that the Federal
Order used to have themin Cass I.

Q And one of the issues that's been raised, one of
t he concerns about this higher Cass Il differential is
t hat standalone Cass Il plants are able to depool, which

has other costs, and the ability to draw, and so forth.

But would it be fair if -- if these perishable
Cass Il products were noved back into Class |?
A W -- | nean, | think we have had a | ot of
testi nony here about the difficulty of Class I, so we

certainly would not want to see those products noved back
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into Cass | given the issues those higher differentials
are causi ng.

Q Ckay. That's fair.

There was the -- there was testinony from
Dr. Stephenson earlier today about these inplicit give-up
charges associated with bottling versus cheese production,
and he has a map that shows sone red in Western New York
indicating, for exanple, that -- that in Western New York
presumably the Class Il give-up charge for bottling plant
woul d be woul d be significant.

| s that your experience?

A. So that is -- that's not our experience that |I'm
aware of. W -- we -- yeah, we don't encounter mlk
supply problens in Western New YorKk.

Q Ckay.

DR. CRYAN: That's it. Thanks.
THE WTNESS: Thank you
THE COURT: Ms. Hancock.
CROSS- EXAM NATI ON
BY MS. HANCOCK:

Q l"msorry, M. Newell, | forgot to ask one
guesti on.

On page 9 of your PowerPoint, Exhibit 459, this is
t he page where you have mapped sone | ocations of your
plants in conparison with sone of the conpetitors?

A Yes.

Q And | think one of the -- one of the biggest

devi ati ons that you noted that you said put one of Hood' s
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plants in Portland, Mine, at a disadvantage -- or put
Hood at a di sadvantage, is located in Portland, Mai ne?

A Correct.

Q Does DFA al so have a plant in Portland, Mine?

A They do. Yeah, their Gakhurst plant.

Q And are they conpetitor of yours?

A. They are a conpetitor of ours. And | did -- in ny
witten testinony, | did nention that. So the difference
is Cakhurst sells nost of their mlk in Maine. W sell --
we use our ©Maine plant and sell down into the Boston area,
So. ..

Q So that where you have Hood Portland | ocated --
noted there under "Plant,” it should also say DFA has a
plant in that sane |ocation?

A | just didn't list themon this chart, because |
didn't really want to focus on -- on themas far as this
di scussi on goes.

Q Ckay. But you did have DFA | ocated in those other
jurisdictions that you were using as a conpari son?

A Yes.

Q But at least with respect to what you have noted
here is where you feel |ike you were nost di sadvant aged
that in Portland, Miine, DFA has the same price under
National MIk's proposal as to what you woul d have?

A They do. Yes.

Q Ckay. Thank you

THE COURT: Who next would |ike to cross-exam ne

M. Newell before |I invite questions fromthe Agricultural
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Mar keti ng Service?
| see no one. Agricultural Marketing Service, you
may ask your questions of M. Newell.
M5. TAYLOR: Thank you, Your Honor.
CROSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
A Good afternoon.
Q Thank you for com ng back
A This is the last tine.
Q Be careful what you say.

Dr. Stephenson thought that, too.

>

Be nice to ne, please.

Q Ckay. |I'mgoing to try to keep this pretty short.
|"mgoing to start on Exhibit 21 and questions relating to
that. And you talked -- well, this was in both, but you
t al ked about your ESL plants and your products.

Can you define kind of what makes it -- what
makes -- define ESL as in what makes it ESL?

A. Sure. So the products are ultra pasteurized, so
pasteurized at | believe above 280 degrees. Then they are
stored kind of under a vacuum so highly sanitary. And
then they are packaged in a high-hygiene carton or bottle
on a sterile filler, and that allows you to get that ESL
extended shelf life code, which can range from 90 days to
over 120 days dependi ng on the product.

Q Ckay.

A. Still requires refrigeration.
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Q So for Hood's ESL products, they get anywhere from
90 do 120 days?
A. | should -- actually 70 to 120 days.
Q Thank you.
On your charts that are on page 5 and 6 of the

Crcana data --

A Yes.

Q -- it seens it stops in July of 2023.

A Yes.

Q |"mjust curious, if you had | ooked at the -- you

know, the later nonths of the year and if the fact that
i nflation has cone down has changed any of those patterns?

A. | -- | have not | ooked at the data since | put the
t esti nony together.

Q Ckay. So M G s argunent for having the base
differential set at zero and what you have di scussed
was -- and | think Ms. Hancock sunmarized it, is, you
know, these costs m ght exist, but you'd rather it be |eft
to the negotiation between the two parties instead of
caught in the Federal Order system is that correct?

A That is correct.

Q Ckay. And you say you al ready pay sone prem ums
to your suppliers?

A. Yes. W pay over-order premuns in handling
char ges.

Q To cover sonme of those costs, bal ancing, for
exanpl e?

A Yes.
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Q How do you know that the prem umthat you pay
covers that cost for your supplier?

A. W -- we -- | don't know that specifically.

Q So are the --

A But | will say we -- we try to do -- | nean,
receiving mlk directly fromthe farm and on a regul ar
basis, we certainly try to mninmze the bal ancing costs
that are -- that burden the supplier.

Q And your prem uns, since you have plants on both
sides of the country, do they differ fromwhat you pay in
the Northeast to California?

A. Unfortunately | don't -- | don't know the specific
prem uns, so | can't answer that question.

Q Ckay. And you wouldn't be sure if they had any
seasonality to themor anything like that?

A. So ny understanding is that the prem uns are part
of the contract, so they don't vary, and if the contract
were renegotiated -- or when the contract's renegoti at ed,
then those premuns are up for discussion. So | don't
believe that they are seasonal.

Q Ckay. And how often does that stuff come up for
negoti ati on?

A | -- 1 think that a lot of the contracts are kind
of evergreen contracts, so it's when either party wants to
di scuss.

Q Ckay. And when you are goi ng through that
negoti ati on, how do you assure your -- Hood isn't paying

excessi ve anounts of premuns to the market?
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A. So | haven't been through those negoti ations, but
| would say | know that because we -- we have
relati onships with several suppliers, we -- and we have a
good understandi ng of the nmarket, we would -- we would
have a pretty good i dea.

Q Ckay. Turning to your statenent on the other
proposal s that we have heard so far. The first one up is
the Proposal 1 and 2 on the m |k conponents. And you
nmenti oned that your colleague, Ms. Landry, earlier in the
heari ng gave testinony on the conponents that you all have
in your mlk?

A Yes.

Q And that you don't get conponents as high as
what's been proposed?

A Yes.

Q We went back and | ooked at what she put in the
record, and she did give us a range.

"' mwondering if you know what the average is?

A | do not.

Q Ckay. So there's no way of knowing if the average
is higher or |ower than the proposed?

A So she gave a range, she didn't give the average.
| believe her testinmony is the -- you know, the m |k that

we get is well below the proposed conponents.

Q Ckay.

A | thought that was her testinony.
Q It was a long tinme ago.

A. It was a long tinme ago. | --
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Q And | appreciate your detailed statenent, and
don't have that many questi ons.

But one | did have on Maine, you nention the state
of Maine has its own regulatory systen?

A Yes.

Q And that would regulate plants that are not
associ ated with the Federal Oder at all.

Do you know how many plants are in Maine that are
not federally regul ated?

A So | believe there's -- | believe there's two.

Q Ckay.

A. We | ooked that up | ast night because | had that
guestion also, and | think they are pretty snall
facilities.

Q Pretty small.

Do you know where they are | ocated about in the
state?

You have dots --

(Court Reporter clarification.)

M5. TAYLOR: No, | just spoke over him and I

apol ogi ze.
BY M5. TAYLOR
Q But I will add, if | |ooked on your chart of your

Power Poi nt presentation, page 9, and that's Exhibit 459,
there is a dot in the northeastern part of the state.
| s that where they are | ocated?
A Well, that's where one is |ocated.
Q Ckay.
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A. And the second one, | don't know.
Q Ckay.
A. And maybe it is in the Portland area, and it's

just covered up by one of those bins. But, yeah.

Q Ckay. So in your testinony on Proposal 19 on the
proposed Class | differentials by National M|k, you go
into good detail on the kind of specific areas where your
plants are | ocated and tal k about what the nodel says the
proposed results with the differentials under an opti nal
situation shoul d be versus what you currently have.

And |"mcurious if you could talk a little bit
about, is it inportant to -- is it inportant to you to
keep those sane plant-to-plant conpetitive relationship or
is it of nore inportance to follow the optimal solution
t hat the nodel produced?

A So those -- you know, | -- so | think we were
clear that we're -- you know, we're against changing the

differentials, so | nmean, first and forenost. But if you

are going to consider it, |I think keeping that -- those
conpetitive positions are extrenely inportant. | don't
think the -- your decision should give one conpetitor an
advant age over the other. So | -- | nean, the Portl and,
Mai ne, to Franklin conparison, and -- and to a | esser
extent our Agawam conpari son, | think those are very

alarmng to us.
Q Uh- huh. Bear with ne for a second.
A Sur e.
Q On page 4 of Exhibit 21A, | believe, you had a
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line in there that says, "Declining volune wll put
greater" -- and volune, we're tal king about C ass |
volume -- "will put greater financial pressures on Cass |

processors and could |l ead to additional bankruptcies of
Class | processors. This situation would favor the
co-op-owned Class | plants and, to a | esser extent,
producer handl ers.”

| wonder if you could expand on why you think

t hat .
A Coul d you ask the question one nore tine?
Q Sure. So | nean, in general in that you are

saying if Class | prices go up, you would expect C ass |
sales to go down?

A Yes.

Q And that woul d put greater financial pressure on
Class | processors.

But then you say how that financial pressure would
be different for, say, co-op and producer handl er plants,
as opposed to i ndependent plants |ike yourself?

A. Yeah. Because | think that those co-ops have the
ability to reblend those costs, so they have got a cost
advantage there, and for a producer handler it would be --
it would be simlar. | think it -- they have got an
advantage in the systemover this -- under that situation.

Q Ckay.

A The declining volunme is very alarmng for all of
us.

M5. TAYLOR: | think that's it from AMS. Thank
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you.

THE W TNESS: Thank you

THE COURT: M. Taylor, | think you were actually
in MG Hood 21 on your page 4, which is Exhibit 457.

M5. TAYLOR: Thank you, Your Honor.

THE COURT: Thank you.

Ms. Wulin.

M5. VULIN. Just a couple of questions.

REDI RECT EXAM NATI ON
BY MS. VULIN
Q We've heard a | ot of discussion about bal ancing,

right, the cost of bal anci ng.

The suppliers, the cooperative suppliers to Hood,
do they, to the extent you know, sell to any other

processor ?

A Ch, yes. | think that they sell to a nunber of
processors.

Q Any non-Cl ass | processors?

A. | woul d assune, yes, they -- they do. | nean,

that's why they are there is to market their mlk.

Q And so to the extent Hood's suppliers have
bal anci ng costs, those are not specific to Hood, but those
are bal ancing of their supplies to all of the purchasers

of that mlk, correct?

A Yeah, they are -- | nmean that's really a service
that they provide, and they spread that out over, yeah,
all of their custoners.

Q And so in |looking at the balancing cost in the
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Cass | -- in the base Class | differential, is part of
the concern there also that Class | is carrying this
burden of balancing that's really experienced
i ndustryw de?

A Again, yes. Yes. So...

Q And in terns of how Proposal 20, if at all

2024

changes what's currently done, or what's historically been

done, under the systemthe FMMO system t oday, producers
receive a uniformblend price, correct?
A Correct.

Q And under M G s Proposal 20, producers wll stil

receive a uniformblend price, correct?

A Correct.

Q And today, suppliers receive, to sone degree,
over-order prem uns, correct?

A Yes.

Q And under M G s Proposal 20, suppliers will stil

recei ve sonme formof over-order premum correct?
A. Correct.

Q So MG s Proposal 20 is not a policy change, it's

just a reexam nation of how those particular lines are
drawn bet ween those buckets, correct?
A Correct.
M5. VULIN. Nothing further, Your Honor. And |
woul d nove to admt Exhibits 457, 458, and 459.
THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 457, al so marked
M G Hood- 217
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MS. HANCOCK: Your Honor, | don't have an

objection. | just have a couple of extra questions.
THE COURT: Let's have you ask those.
M5. HANCOCK: | wasn't sure which order | should

be going in. Sorry.
RECROSS- EXAM NATI ON
BY MS. HANCOCK
Q Good afternoon, again, M. Newell.

When the USDA had asked, which -- you know, which
is better to followif there is going to be a change,
honoring the current conpetitive relationships that exist
or follow ng the nodel results, do you recall that?

A Yes.

Q And | think you responded, said that you -- it's
i nportant, at |east from your perspective, to honor those
sanme conpetitive relationships; is that right?

A. | think that when -- when they are | ooking at what
t he nodel -- what the nodel dictates and what the working
group proposals are, and they see a big variance there, |
think that they need to take into account those current
conpetitive relationships. So | think they need to keep
those in -- in -- in bal ance.

Q Ckay. \When you say take them "into account,”
t hen, are you saying that sone variation would be
acceptabl e, but just keeping those rel ationshi ps sonmewhat
consi stent ?

A. So |l -- we're against Proposal 19.

Q Under st ood.
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A. Yes. So with that caveat, yes.

Q Ckay. But currently, with the use of over-order
prem uns, you don't have visibility into what your
conpetitors are paying; is that fair?

A That's fair.

Q And if you were to go with Proposal 20, for

2024

exanpl e, and take what is the base differential currently

out of the differentials and allow the parties to

negotiate it by contract, you would have even | ess

visibility into what your conpetitors are paying; is that

fair?

A. | would say that's true, but | don't even know if,

you know, that overall base differential, those
conmponents, even equate to reality any -- anynore.

mean, we know we all pay 1.60. |If the 1.60 were to go
away, then we would all be paying less. And if part of
that had to go and do an over-order premumdirectly to
the supplier, that is correct, it would not be as
transparent, but | think that it would be a fair
trade-of f.

Q Okay. And your expectation is, is that if that
$1.60 were renoved fromthe base differential to allow
free markets to be negotiated, that that full $1.60
woul dn't be negotiated into the over-order premuns, it

woul d be sonething | ess than that?

A | -- 1 think that's true. | think a lot of it
would -- would go into the price of product, so you
would -- you would see Cass | prices |ower.
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Q And you can understand that that's not what a
producer would want, to have a |esser -- to have that
$1. 60 renoved and to get sonething | ess than that $1.60 i
t he contract negotiation?

A Yes. And right now what they are getting is --
obviously diluted by the pool.

Q Yeah. But |'mjust saying --

A Yes, | under st and.

Q Well, just so nmy question is clear. You can see
fromthe producer's perspective that taking $1.60 out of
the Class | price differentials and not getting that full
$1.60 in a contract negotiation is | ess desirable?

A Yes.

Q And if your assunption is that in those contract
negoti ations, you, as Hood, will be able to negotiate
sonmething less than that $1.60, it suggests you have a
stronger bargaining position, doesn't it?

A In certain cases we nay, Yyes.

Q Ckay. And then on your chart that -- that you
were just talking with, the Crcana charts?

A Yes.

Q Was there a -- between May of 2022 and May of
2023, was there a 20%drop in the Class | prices?

A. | don't -- | don't know that off the top of ny
head.

Q Ckay. Do you want to |l ook at the chart rea
qui ck?

A Whi ch chart?
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Q Well, the hard part is you can't really see it at
this granular level, so let's look at -- if we | ook at
between -- I'mon page 6 -- if we |ook at May of 2022.

And then we don't have a May of '23, but we can get to
April.
THE COURT: O the next one for My.
M5. HANCOCK: | guess -- yeah, that's right, the
next bar without a title, you can see it.
BY MS. HANCOCK:
Q Was there a drop in the prices, in that tine

period, in the class prices? Do you know?

A | don't know.
Q Ckay.
A | nmean, |'mlooking at retail prices here, but I

don't have the class prices, so --

Q Ckay. Do you know what the -- | nean, did you
chart and | ook at what the class prices were doing in
conpari son to what was happening at the retail |evel?

A | did not.

Q Ckay. Do you know if there's a correl ation

between the drop in class prices and a correspondi ng
retail effect?

A. So | know that retail will follow Qobviously the
retailers price the products where they price them but
typically they will nove up and dowmn with the market.
There mght be a bit of a lag effect there but...

Q Do you know if when -- when class prices drop, if

there is a corresponding increase in demand of C ass |
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m | k?

A. So maybe not inmediately, but over tine | would
expect there to be.

Q You didn't chart that?

A | did not, no. | did not chart that.
Q Ckay.
M5. HANCOCK: Thanks. That's all | have.
M5. VULIN. | just want to clarify one thing

because | think there's was sone confusion in the
guestions and answers on the $1.60.

REDI RECT EXAM NATI ON
BY Ms. VULIN:

Q So the $1.60 paid as part of the base O ass
price today, that doesn't nean that Hood suppliers receive
$1.60 fromthe pool, correct?

A No. It's diluted.

Q And so whatever Hood's specific suppliers receive
fromthe pool, particularly in orders with | ow
utilization, will be nuch less than the $1.60, correct?

A Yes. Correct.

Q And so even if Hood is only able to redirect a
portion of that $1.60 directly to its suppliers, its own
suppliers very well could be better off than if they had
received the very diluted portion fromthe pool?

A That's true.

M5. VULIN. Nothing further, Your Honor. |'d nove
to admt the exhibits, please.
THE COURT: Thank you.
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"' m now | ooking at Exhibit 457, also marked

M G Hood-21. |s there any objection to that docunent

being admtted into evidence?

There i s none. Exhibit 457 is admtted into

evi dence.

(Thereafter, Exhibit Nunmber 457 was received
i nto evidence.)
THE COURT: Exhibit 458 is nmarked al so as

M G Hood, Exhibit 21A. |Is there any objection to that

docunent being admtted into evidence?

There i s none. Exhibit 458 is admtted into

evi dence.

(Thereafter, Exhibit Nunber 458 was received
i nto evidence.)
THE COURT: Exhibit 459 is marked al so

M G HP Hood, Exhibit 21B, |i ke boy, Corrected. |Is there

any objection to that docunent being admtted into

evi dence?

There is none. Exhibit 459 is admtted into

evi dence.

you.

of all,
back.

(Thereafter, Exhibit Nunber 459 was received
i nto evidence.)
M5. VULIN: Nothing further, Your Honor. Thank

THE COURT: M. Newell, | congratulate you. First

| don't think they are going to nake you cone

THE WTNESS: Thank you. It's been a pleasure.
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THE COURT: Thank you.

M5. TAYLOR:  Your Honor, mght | suggest a break,
and then we start with M. MIller, who's waited patiently,
as our next w tness.

THE COURT: Very good. | would |ike 15 m nutes,
if you don't mnd. So please cone back at -- what woul d
t hat be? That would be 3:05. 3:065.

(Wher eupon, a break was taken.)

THE COURT: Let's go back on record.

We're back on record at 3:06 p.m, and | have a
witness in the witness stand that | would |ike to have
identify hinself for the record.

We are now having sone copies of his testinony
di stributed, and we may want to go off record in just a
nmonent. In fact, | wll. 1'lIl go off record for now for
just a nonent.

Of record at 3:06.

(An off-the-record discussion took place.)

THE COURT: Let's go back on record.

We're back on record at 3:08 p. m

First 1'd |ike counsel to identify hinmself at the
podium and then |I'll swear in the wtness.

MR SMTH. Wsat is the current custom for noving
t he m crophone?

THE COURT: You know, that's an excellent question
because it falls off, and you are tall. | do believe
Dakot a has got the sound system working very, very well,

so that you do have to be an inch or two fromthe
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m cr ophone.

MR SMTH. Dan Smith representing the Maine Dairy
| ndustry Association. W -- the MDIA is presenting Heath
MIller as a witness, Your Honor. And we have two exhibits
mar ked MDIA-1 and MDIA-2. And if | understand the
sequence, the first would be 460, and the second woul d be
461.

THE COURT: Correct. That's how the copies that |
have been given are marked as wel |.

(Thereafter, Exhibit Nunmbers 460 and 461 were

mar ked for identification.)

THE COURT: Al right. Good. 1[1'd like the
Wi tness please nowto state and spell his nane.

THE WTNESS: Heath Mller, HE-A-T-H Mller,
MI-L-L-E-R

THE COURT: And, M. MIler, you spoke directly to
me, which nmeans you did not speak to the m crophone.

THE W TNESS: (kay.

THE COURT: Now, position yourself so that you can
see the docunent that you are going to be | ooking at, and
have that m crophone fairly close to you.

That | ooks good. Let's just test that a m nute,
Agai n state your nane.

THE WTNESS: Heath Ml er

THE COURT: That's perfect.

Al right. Have you previously testified in this
pr oceedi ng?

THE WTNESS: | have not.
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2024

1 THE COURT: 1'll swear you in.

2 HEATH M LLER,

3 Being first duly sworn, was exam ned and

4 testified as foll ows:

5 THE COURT: And, M. Smth, you nmay proceed.

6 MR. SM TH: Thank you, Your Honor.

7 DI RECT EXAM NATI ON

8 BY MR SM TH:

9 Q Good afternoon, Heath. You have al ready stated
10 | your nane for the record.

11 Coul d you state your business address for the

12 record?

13 A. Qur farmis at 128 North Road in Newburgh, Mine,
14 | 04444,
15 THE COURT: Now, your zip code trailed off, so
16 that again may require a little noving of the base of the
17 m cr ophone.
18 THE WTNESS: Do you want nme to repeat that?
19 THE COURT: Yes, please.
20 THE W TNESS: 04444.
21 MR. SMTH:. Very good.
22 BY MR SM TH:
23 Q You have been duly adnoni shed to speak slowy.
24 A Yes.
25 Q And if you don't, you will be duly re-adnoni shed.
26 And so --
27 THE COURT: Look what they gave ne.
28 THE WTNESS: | have one over here al so.

r TALTY COURT REPORTERS, INC.
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MR SMTH:. That's bringing back bad nenori es,
Your Honor, bad nenori es.
BY MR SM TH:
Q So, Heath, have you had prepared a statenent to

present today?

A Yes, | have.

Q And will you read your statenent --
A I will.

Q -- for the record?

A Al right. Good afternoon.

As | stated, | amHeath MIller, and |I'm here today
representing the Maine Dairy I ndustry Association, NI A,
to provide the Association's position regarding the
proposal -- regarding the proposals being considered in
t hi s hearing.

In summary, MDIA's position is that the Secretary
shoul d make changes to the FMMO regul ated pricing series
as a result of this hearing only if the Secretary's
concl usi on concl udes the change will not result in a
reduction in the orders of uniform m ni num producer
prices.

MDI A's position is premsed on the historic
function of the market order regulation to establish
regul ated uni form m ni num pricing -- producer pricing. It
woul d be inconsistent with this essential function for an
FMMO regul atory hearing to cause a reduction of regul atory
m ni mum producer pricing.

MDI A's position also stenms froma concern about
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t he consequences a reduction in regul ated m ni num producer
woul d have for the Northeast region. First, and
primarily, it would be particularly problematic to | ower
the regul ated m ni num price am dst the w despread and
accelerated exit of Northeast dairy farmers over the past
25 years that is directly traceable to chronically

i nadequat e producer pay prices.

| am a nenber of Dairy Farnmers of Anerica
cooperative and serve on the cooperative's resolution
comrittee. | serve as the chair of Maine Dairy Pronotion
Board as well as chair of ny district school board
consisting of four towns and 2300 students.

THE COURT: Let nme just stop you, because | have
front and back.

THE WTNESS: Ch, you do?

THE COURT: And you skipped a couple of
paragraphs. So | think if you are going to read the
statenment, we need for you to back up a bit.

THE WTNESS: That -- that -- yeah. That -- yeah
I"'mfine. | don't know why |I did that, but | did.

What, did | skip a whol e page?

(An off-the-record discussion took place.)

THE COURT: Now, before -- before you resune, |
want you to go back to the paragraph that begins on the
top of page 2, and | think you left off out a word in that
second | i ne.

THE WTNESS: Okay. |I'Ill just start at the

begi nning of that page and read that whol e page over
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agai n.

THE COURT: GCkay. And if there's a word m ssing,
just insert it where it would go.

THE W TNESS:. Yeah.

MDI A's position also stens froma concern about
t he consequences a reduction in regul ated m ni mum producer
prices would have for the Northeast region. First, and
primarily, it would be particularly problematic to | ower
the regul ated m ni mum price am dst the w despread and
accelerated exit of Northeast dairy farmers over the past
25 years that is directly traceable to chronically
I nadequat e producer pay prices.

MDI A's position is further prem sed on our
collective -- on our nenbers' collective experience with
the contractual and resulting upheaval in the Northeast
m | k shed, which has been caused by this | oss of farns.

We are nost concerned that a decrease in the regul ated
mninmmprice will likely cause nore farmexit and

t herefore even greater contractions in upheaval in the
m | k shed.

Later in ny testinony | will present a letter from
t he Northeast Secretaries, Comm ssioners and Directors of
Agriculture. This letter described their collective
belief that the farm-- that the | oss of farns has brought
our region's fluid mlk supply to a tipping point. M
testi nony echoes this alarmng statenent by our region's
forenost agricultural |eaders.

My day job is to operate Green Valle Farmin
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Newbur gh, Maine, a dairy that has been operated by famly
since the 1860s. Wth three enpl oyees and four famly
nmenbers, we manage a total of 500 animls and 650 acres of
hay and corn. Qur mlk goes to the DFA bottling plant
in -- nostly goes -- mainly goes to the DFA Gakhur st
bottling plant in Portland about 120 mles away. At
times, our mlk is trucked to the DFA Garelick bottling
pl ant outside of Boston.

| am a nenber of the Dairy Farners of Anerica
cooperative and serve on the cooperative's resolution
commttee. | serve as the chair of the Maine Dairy
Pronotion Board, as well as the chair of ny district's
school board consisting of four towns and 2300 students.

MDIA is a processor -- a producer -- sorry, that's
very critical -- MDA is a producer association that
i ncludes all Maine dairy producers, cooperative nenbers,
and i ndependent producers, conventional as well as organic
dairy farners.

There are 145 MDI A nenber farns at |ast count.
About 80% of these have fewer than 130 cows and produce an
average of 2.25 mllion pounds of mlk per year per farm
| understand that a dairy farmis a small business for the
purpose of this hearing if it has an annual gross revenue
of 2.75 mllion or |ess.

THE COURT: Now, that's not what you have got
witten in your statenent.

What' s the doll ar amount ?

THE WTNESS: 3.75 mllion or less, sorry. Thank
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you for keeping ne straight, Your Honor.

According to this definition, all but 10 to 15 of
Mai ne' s 145 nmenber dairy farns, including mne, qualify
and are here represented as small businesses.

MDIA is a non-profit organi zation that does not
mar ket m |k or engage in any other comercial enterprise.
It is funded by producer contributions provided partly as
required by law and partly voluntarily. MDA s purpose is
to represent the collective interest of its producer
menbers and al so the public's interest in maintaining
sustai nable Maine dairy farns and their continued ability
to provide the raw mlk supplied for Maine's fluid mlk
producti on and consunpti on.

MDIA's main focus is to advocate for sustainable
producer pay prices on behalf of its nmenbership. W
appear regularly before the Maine M|k Conm ssion with
whi ch adm ni sters an over-order pricing programthat has
been in continuous operation for al nost 100 years.

We al so engage in ongoing dial ogue with the Mine
| egislature to pronote the effective adm nistration of the
state's nost recent and uni que program of tiered producer
paynments. This paynent program suppl enents Federal Order
m ni nrum and state over-order regul ated producer pricing.

The | egi sl ature and we al so recogni ze the
i nprovenents to Federal Order dairy policy and regul atory
operations should reduce the need for state action and
expenditures. W have, therefore, been involved in

Congressional farmbills over the past 20 years and have
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al so appeared in two maj or Federal Order hearings held
since 2000. Additionally, we played an active role in the
establ i shnment of the Northeast Interstate Dairy Conpact.

When devel opi ng our policies -- when devel opi ng
our policy positions at both state and federal |evel, we
take into account the interest and concerns of
cooperatives and bargai ni ng agencies -- Agri-Mark, DFA,
CROPP, and NFO cooperatives -- which now operate in Mine.
We account for these interests as collective marketers of
producer m |k and as operators of co-packers with mlKk
processing plants. W also account for the concerns of
the proprietary mlk plants that purchase Maine raw m |k
and for the concerns and interest of consumers.

THE COURT: | do want you to read that again. The

sentence that says "we account for their interest,” if you
woul d start there.

THE WTNESS: W account for their interests as
coll ective nmarketers of producer mlk and as operators of
co- packers with --

THE COURT: So we have got "of" and we've got
"or." | need to know which way this should read,
"“operators of or co-packers.” Is that -- if you could
just explain to ne what the difference is between an
operator and a co- packer.

THE W TNESS: Let's see the word "or" -- the word

or" may be a m stake. Maybe if we renoved the word "or,
t hat woul d make nore sense.

THE COURT: Al right. You may read it that way.
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THE W TNESS: Gkay. W account for these
interests as collective marketers of producer mlk and as
operators of co-packers with m |k processing plants. W
al so account for the concerns of the proprietary mlk
pl ants that purchase Maine raw m |k and for the concerns
and interests of their consuners.

Qur approach is thus prenised on the so-called
t hree-1 egged school of dairy policy that includes
producers, handlers, and consunmers. But MDIA's prinmary
focus is to advocate for the collective producer interest
of MDIA's farnmer nenbership as producers.

A few key background notes for ny testinony.

First I would like to explain how MDI A has taken a
very different approach than we took in two prior hearings
in presenting only our summary position with regards to
t he outcone of the hearing.

Sonme here today nmay renenber that MDD A has
previously submtted and advocated for significant, if not
radi cal, change in the FMMO program The prior nationa
Make Al |l owance hearing, including AMS formal review and
consideration of MDIA' s proposal to replace the Cass Il
end product price fornmula with a conpetitive pay price
calculation. For the hearing that established the
California Federal Order, we argued for inclusion of the
suppl y managenent program as an alternative to depooling
provi si ons.

For this hearing, we conclude that the focus nust

be on National MIk's package of proposals to update FMVD
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pricing formula on the -- and on the rel ated proposals
submtted by the direct marketing -- nmarket participants.
MDI A recogni zes there is a pressing need for this update,
and this should be the hearing' s agenda al one.

At the same tinme, MDIA determned that its
col l ective voi ce advocating solely for producers as
producers can still lend value to this hearing, while
recogni zing that MDI A's nenbership, nostly of small-scale
operations, is not conpletely representative. W stil
bel i eve that our producers share, to sone neasurabl e
degree, on -- an everyday reliance on their mlk checks.
Al | producers, therefore, share sone neasurabl e concern
regarding this hearing' s inpact on regulated m ni num
anount of their m |k checks.

Finally, I would like to explain how ny statenent
was devel oped.

| have consulted with the MDI A board throughout,
as the National MIk and | DFA proposal progressed, and as
this hearing was noticed and has been conducted. The
board and | have also consulted with our counsel, Dan
Smth, during this tine. At the board's and ny direction,
he has hel ped ne prepare this statenent.

During nmy testinony, MDIA brings to this hearing
and the history -- and the history and experience of our
| ongst andi ng i nvol venent in both the |local Maine mlKk
mar ket and the greater Boston regional m |k marketpl ace.
These | ocal and regional markets were critical to the

devel opment of the nation's dairy industry, with Boston a
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key city and center of innovation. Being so involved with
the start and at the epicenter of the dairy industry we
have conti nuous experience with the devel opnent and all
the dramati c changes that have occurred over the past 100
pl us years.

Most significantly for this hearing, our history
and experience include continual involvenment with the
creation and devel opnent of the state and federal mlk
mar ket regul ati on prograns whi ch have occupi ed the
i ndustry's evol ution.

| wll relate a bit of this nmarket and regul atory
history to illustrate the two key points of M A's
posi tion.

The history first illustrates the critical
i nt erconnecti on between the FMMO regul ated m ni mum
producer pricing and the producer m |k checks that has
existed virtually fromthe industry's begi nning. The
hi story al so provides contents for our hei ghtened concern
about the potential inpact a reduction in the FMVO
regulated mnimumopricing will |ikely have on our region's
producers and m | k supply.

In putting nmy testinony together, | realized that
the history of the farm| grew up on tracks the history of
the Maine dairy industry that | will be describing, so you
will hear a bit of that as well.

As | said earlier, ny famly's farm was
established around the tine of the md 1800s. At its

start, the farmprinmarily provided for subsistence |iving.
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Qur famly kept a typical barnyard of aninmals: Chickens
for eggs, sheep for wool and neat, and cows for both neat
and dairy. As the farmand the famly grew, it al so began
selling excess farm products to generate incone. M
famly al so recogni zed the value in diversification and
rai sed squash to ship 230 mles away to the Boston narket.

My grandfather was born in 1900. This era was the
begi nni ng and devel opnent of a specialized New Engl and
dairy farmng pronpted by the flourishing by growth of the
region's New England fluid mlk industry. Capitalizing on
the opportunity for additional farminconme, ny grandfather
and his brother saw shipping ml|k as another form of
diversification for their farm As -- as best | can
determ ne, they sold their mlk to a local creanery in our
town of Newburgh. The mlk was collected and trucked in
mlk cans to the plant 15 mles away.

Li ke our farm s local custonmer, small mlk plants
and creaneries were simlarly being built all across Mine
and all over New England. As like with our farnmis |oca
custonmer, these countless Maine and New England fluid mlk
plants were served -- were served by literally thousands
of small-scale mlk can dairy operations that cane to be
est abl i shed nearby these receiving plants.

The custom of twice nonthly m |k check was
devel oped as part of the early kitchen table contracts for
the sale and delivery of rawmlk to local mlk plants.
Dairy farnmers were expected to continuously supply their

peri shabl e raw product to the plants. In return, they
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were to receive twice nonthly mlk checks per the
hundr edwei ght of m |k shipped held in each can. The term
could also include -- the ternms could al so include
addi tional incentives such as to pronote higher quality
and greater vol une.

Also, in the early periods of the industry's
devel opnment, Maine's raw m |k production began to be noved
to the enmergi ng Boston market for fluid mlk. MIlk's
bul ki ness and perishability, of course, were big limting
factors. At the start, sonme Southern Maine mlk
producti on being on the coast and close to Boston was
transported to the new market by ocean ship.

Coinciding with urban growh and the rollout of
t he urban area railroad network around Boston changed
everything. Coupled with the innovation of the
refrigerated rail car, the rail network nade avail abl e the
Nort hern New Engl and and New York m | k sheds.
Transportati on has again transfornmed when the interstate
hi ghway system di spl aced railroads in the 1950s and ' 60s.
Al along, the mlk assenbly and transport nethod was
conti nuously refined.

As for all of the rural New England m | k shed,
t hese changes and i nprovenents engaged the -- engaged
Mai ne's supply to the Boston market to grow -- sorry, |'m
going to start that paragraph right over.

As for all the rural New England m | k sheds, these
changes and i nprovenents enabled Maine's supply to the

Boston market to grow and beconme nore regularized. By the
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end of the 20th century, Maine's raw m |k was suppl yi ng
close to 10% of the old New England Order's fluid mlk
suppl y.

For much of the md and later 20th century,
Mai ne' s producers thus engaged in two-part |ocal and
regi onal marketplace. For many years, this two-part
mar ket provi ded vi brancy and conpetition for Maine mlk

production for both i ndependent and cooperative producers

al i ke.

Today, the two-part |ocal and regional supply
pattern for Maine's raw m |k essentially still exists.
Mai ne farnmers and mlk plants still conbine to supply

practically all of the beverage m| k demand for Maine
residents. And raw m |k from Maine dairy farnms al so
continue to provide a not insignificant portion of the raw
product supplied for the Boston market.

But we have al so participated in nost of the
dramati ¢ changes that has swept the industry since the
start of the century. Qur |ocal and regional conventional
fluid mlk businesses have al so gone through transform ng
consolidation. The in-state Maine dairy industry now has
only two mlk plants located in Portland. Hood still
operates one of these plants. The other, QGakhurst, is now
operated -- owned and operated by DFA. Simlarly, the
ur ban Boston market now has one proprietary conpany, Hood,
and one cooperative, DFA that operate very few plants
still located in Boston.

THE COURT: So at the bottom of page 9 | just want

TALTY COURT REPORTERS, INC. 10852
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

TRANSCRI PT OF PROCEEDI NGS January 17, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

you to read again that last line, "Simlarly."

THE WTNESS: Ckay. Simlarly, the urban Boston
mar ket now has one proprietary conpany, Hood.

THE COURT: Al right. And I'mjust going to say
“proprietary.”

THE W TNESS: Yeah.

THE COURT: Ckay. No worries.

THE WTNESS: That's just a pronunci ation issue.

THE COURT: It is.

THE W TNESS:  Yes.

THE COURT: And "conpany," and then we're on the
next page now.

M5. McMURTRAY: M. Mller?

THE W TNESS: Yes.

M5. McMURTRAY: Before we keep going, could you
just watch your speed just a little bit?

THE WTNESS: Thank you.

M5. McMURTRAY: You are doing great.

THE COURT: See, it's nore people than just --

THE WTNESS: Everybody's joining in.

Al right. | will start with the -- 1"l start
back on that. Wy don't | read that again. |'ll start
back on that sentence.

Simlarly, the urban Boston market now has one
proprietary conpany, Hood, and one cooperative, DFA,
operating the very few plants still |ocated in Boston.

Al so, paralleling the rest of the country, the

industry's dairy farmsector in Miine and across New
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Engl and has gone through dramati c consolidation. Al nost
al | producers are now nenbers of two conventi ona
cooperatives that operate New Engl and, Agri-Mark and DFA.
Mai ne has sone of the very few i ndependent producers still
negotiating kitchen table contracts directly with |ocal --
wth alocal mlk plant. They market their mlk to
Cakhurst even though it's operated by DFA

Al so tracking national trends, the Boston fluid
mar ket has been absorbed into a nuch | arger Nort heast
regi onal dairy marketplace. The previous New Engl and
Order 1 utilized 2.6 billion pounds of mlk for C ass |
out of a total of 6 billion pounds. The new Nort heast
order uses 8 billion pounds of mlk out of a total of
27 billion pounds.

This greater regional market thus also includes
far nore dairy products manufacturing than the ol d Boston
mar ket. Many of the nmanufacturing plants are now owned by
cooperatives. This nmeans that as nenber owners these
dairy farnmers now al so participate in marketplace nuch
greater than only a local or regional fluid mlk nmarket
pl ace.

Mai ne dairy has also participated in the
di versification that has acconpani ed the conventiona
mar ket's consolidation. About one-third of MDA s nenbers
are now organi ¢ producers. On -- on-farmand snaller
scal e processi ng and manufacturing are al so operating in
Mai ne.

Qur Mai ne's experience tracks this evol ution of
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the conventional fluid -- sorry, I"mgoing to start that
over.

Qur farm s experience tracks this evolution of the
conventional fluid industry. 1In the early 1800s, the Hood
cot- -- 1980s --

THE COURT: Go ahead and start that sentence
agai n.

THE WTNESS: In the early 1980s, the Hood cottage
cheese plant in nearby Newport that we had shipped to
since 1950 shut down. W then joined the Boston MIk
Shi ppers and shipped to West Lynn plant near -- shipped to
the West Lynn plant near Boston.

THE COURT: And just so the record's correct,
woul d you spell that West Lynn plant?

THE WTNESS: WE-S-T, L-Y-N-N

THE COURT: Thank you.

THE WTNESS: Then in the 1990s we started
shi ppi ng through the DVS systemthat allowed our mlk
again to be shipped to a |local plant in Bangor, Mine,
known as G ant's Dairy. After a few years, though,
Grant's, which had been bought out by Dean's, was cl osed
down. Seeing the witing on the wall, we had joined DFA a
coupl e years before that happened anticipating the
cl osure.

| know that I"'mtelling a history that nost in the
roomare famliar with. The point is that fromthe
begi nning of the industry's devel opnment and throughout all

t hese transform ng changes, the constant for New Engl and
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producers has been their twce nonthly ml k checks.

Twi ce nont hly paychecks have provi ded the steady
i ncome needed to cash flow the daily operations that kept
the mlk flowwng in service -- and to service nortgages
and | oans. At least for sone of the tine in our history,
the paynents al so provided sufficient return for the
establ i shnment of all the beautiful farnsteads still
standi ng across New Engl and.

Dairy farnms shi pped by wagon, sea, rail, and
hi ghway, all received paynents in return of the -- in the
formof a mlk check. Dairy farners who ship close to the
farmor to Boston all received a m |k check. This has
been the basic custom whether a farnmer was an i ndependent
producer or a nenber of a bargaining agency or co-op; no
matter all received -- no matter all -- no matter, they
all received and continue to receive their twice nonthly
m | k checks.

Wi ch brings us to the function of the regulatory
uni formm ni mum pricing as the uniquely controlling
feature of the dairy farnmers' mlk checks. Here is a bit
of additional history to fill out the picture of Mine and
New Engl and's dairy farns' experience with regul ated
producer pricing and their mlk checks.

The dairy industry's early years in the '20s and
into the '30s coincided with the onset of the depth of the
G eat Depression. The tinmes included turnoil for the
Boston and Maine fluid markets. | grew up with stories of

mlk bandits, mlk wars, and m |k strikes.
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Wil e an oversinmulization -- an oversinpli- --
while an oversinp- -- I'mgoing to have a drink of water.

Wil e an oversinplification, the turnoil was
nostly caused by unequal market power of the many mlk
sellers as conpared to the nunber of mlk buyers. The

perishability of raw mlk and its different val ues when

power i nbal ance.
Cooper atives and ot her bargai ni ng agenci es
organi zed early on in response to enable the collective

and enhanced producer bargai ning power. In Mine, these

Lynn Creanery.

The cooperatives and other collective producer
groups innovated mnimal classified pricing by handlers
and uni form bl ended pricing for producers in the 1920s.

But mar ket - based efforts proved unsuccessf ul

agai nst the depression. Individual state |egislatures,

of state market orders. And in the '30s, Congress acted

to establish the Federal M|k Marketing Order program
The Maine MIk Control Board was created in 1935.

It set up a series of Marketing Orders that established

mar keting areas for the cities and regul ation of the

mar keting stability for these |ocal nmarkets and their

used for fluid and nmanufactured uses increased this market

i ncl uded Hood M | k Shi ppers Associ ation, and al so at sone

poi nt, Boston M| k Shi ppers Association that supplied West

i ncl udi ng across New Engl and, responded with the enact nent

pl ants and producers that serve them The orders adopted

m ni mum cl assi fi ed and uni form producer pricing to provide
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producer plants and custoners.

Federal Order 1 for the Boston market was
established right around the same tinme as the Maine order.
The Federal Order program al so adapted m ni num cl assified
and uni form producer pricing to provide simlar marketw de
stability for the nation's cities and their marketing
area, also intended by the Congressional |aw.

Mai ne dairy farnms have thus participated in
regul ated pricing prograns fromtheir beginning. 1In the
begi nni ng, nost dairy farns were pool ed under the state
orders, while Southern Maine dairy farnmers who supplied
mlk to Boston plants, also described above, were sone of
the first pool ed producers under the first FMVO 1.

For this hearing, the key point is that both order
prograns |link the regulated pricing with producer paynents
and their mlk checks. Mst significantly, an order's
unified blend price becane the regulated m ni mum price
t hat pool producers were to receive in their mlk checks.
Al mlk handl ers pool ed under an order becane subject to
an audit of their mlk paynents to producers to ensure
they paid their supplying producers the order's regul ated
m ni mrum bl end pri ce.

Procedural |y, the nmarket order prograns al so
eventual |y adopted the twice nonthly paynent custom as the
basi ¢ process for pooling paynents. Cass | handlers paid
twce nonthly into the pool, and equalized di sbursenents
out of the pool were also paid out twice nonthly to

provide all handlers unified -- uniformblend m ni mum
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price paynents to producers.

This new regul atory conmerci al practice of
requi red m ni mum producer pricing conpletely altered
kitchen tabl e contracts and negoti ati ons between plant and
producer. For all contracts, again, the regulated uniform
m ni mrum anount was just that, and that was a maj or change.

The regul ated m ni nrum was al so nost of the
contract amount, but producers could still bargain for
pri ces above the mninum A new negotiation devel oped
W th buyers about over-order pricing terms. Along with
over-order procurenent prem uns, incentive paynents for
qual ity and hi gher vol une production continued, now al so
as over-order premuns. These over-order procurenents and
ot her incentives prem uns becanme a market fixture and al so
becane the basis of conpetition anong handl ers for
producers' mlk.

As with industry change, Miine's experience with
m | k marketing regul ati on has al so gone through const ant
evol ution since the market order regul ation was adopted in
the 1930s. The Maine state and Boston order operated side
by side for many years, but the regulatory pattern has
now -- is now |l ong gone. Miine's state order has been
converted to a regul ated over-order pren um program

The federal programitself was the course of a
dramatic consolidation in the 2000s to include only a few
regional orders, and the pricing series was al so then
changed significantly. Uniformregul ated m ni num producer

pricing for Order 1 and many others now reflect the
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m ni mum r egul at ed val ue of each producer's conponent
production plus the PPD, instead of the pool ed uniform
prem um bl end producer price. The support price has cone
and gone and the Dairy Margin Coverage Program paynents
are now a new and key source of direct supplenental incone
provi ded by the federal governnent, at |least for smaller
scal e farners.

Yet, again, through all these regulatory tw sts
and turns over the past 90 years, the interconnection
bet ween the producer m |k check and the regul at ed producer
pricing has al so endured and remain constant. The
fundanental m |k market regulatory principle, establishing
a unified -- a regulated unified m ni num paynent anount to
be provided in mlk checks received by pool producers that
serve an order's market area, remains.

| f anything, the interconnection between the FVMMO
regul ated pricing and the producer mlk check is even
tighter in today's nmarket, at least in Order 1. 1In the
Nort heast, over-order pricing has becone at best narginal.
There are virtually no nore procurenent prem uns, and
quality premuns are [imted. This neans the order -- the
order's regulated m ni mum price now nore establishes the
actual producer pay price. |In other words, with only
mar gi nal over-order pricing, pay prices for FMMO 1 pool ed
producers now virtually start and end with cal cul ati ons of
t he producer's regul ated FMMO conponent val ue pricing plus
t he PPD.

This recent devel opnent is nost inportant for this
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heari ng because it neans that the decision by the
Secretary resulting in a reduction of the FMMO regul at ed
m ni mum producer price will do nore than sinply be

i nconsistent with the historic function of the regul ated
mnimumpricing. O greater concern, this recent

devel opment neans that a price reduction wll Iikely
translate directly into a reduction in producer mlKk
checks.

This brings ne to our concern about the
consequences of such a decision for the Northeast. The
first and basic concern is that there is a direct |ine
bet ween the steep and accel erating exit of Northeast
producers and the inadequate pay price. A reduction in
producer mlk checks resulting fromthis hearing wll
t herefore cause, if not further accelerate, the additional
exit of Northeast producers.

THE COURT: Ms. McMurtray?

M5. McMURTRAY: Just slow down just a little bit.

THE WTNESS: Got you. Good for ne, too.

See, | would have failed. |[If |I couldn't get you
to tell me to slow down a little bit, it would' ve been a
failure.

In the Northeast, the nunber of pool ed producers
has declined by over half between 2000 and 2022. W have
gone from 17, 280 producers pooled on Oder 1 in 2000 to
8, 319 pool ed producers in 2022. The nunber of New Engl and
pool ed producers has declined even nore during this
period, by two-thirds, from2,588 to 851.
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Many factors have contributed to this decline,
i ncluding labor difficulties and mlk transportation
chall enges to nane just a few But we producers know that
the plain driving cost is inadequate pay pricing. Wthout
at | east adequate pay, it is at bottomhard to rationalize
keeping the farmgoing. Plus, if we had sufficient
revenue, we could -- could hire, keep workers, and we
could inprove the efficiency of mlk pickup and transport.
| nadequat e pay price has becone a chronic probl em
follow ng the market consolidation. Constant confronting
I nadequat e revenue and incone over this |ong period of
time has nmade it truly hard to rationalize keeping the
cows ml king and the I and producing. This is why so many
of our nei ghbors have gone out and will continue to go
out .

There is no tolerance for a further decline --
further price decline. This is why we have our basic
concern for the outcone of this hearing. Again, a
decision by the Secretary that results in a reduction of
the order's regulated m ni num producer prices will likely
translate directly into a reduction in producer mlk
checks. Amdst the current pricing environnment, this wll
cause, if not further accelerate, the additional exit of
Nor t heast producers.

The potential for this exit of producers |eads to
our second concern. This concern is the further
contraction of Northeast m |k shed and the upheaval for

the mlk shed' s infrastructure which woul d acconpany the
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| oss of additional farm ng operations.

Like in so many other states, the Maine dairy
industry is the anchor of the agricultural and rural
econony and has an integral role in the state's overall
econony and culture. Dairying is a very close second to
the | argest segnent of the state's diversified
agricul tural econony.

What di stinguishes dairy farmng is its dispersa
around the state rather than being concentrated in one
area |like our potatoes. This neans that dairy farns have
an unusual inportant inpact across the Mine rural
econony, both direct and by operation of the agricultural,
economc nultiplier effect. The historic statew de
significance of dairy farns can al so be seen across New
Engl and and New York, and particularly in Vernont and New
Yor k.

The really uni nagi nabl e | oss of dairy farns
i dentified above have already significantly degraded the
hi storic presence of dairy farnms across New Engl and and
New York. This contraction and upheaval in the region's
m | k shed has caused trenendous social and econom c costs
for the Northeast rural communities. | salute the Mine
| egi slature for their adoption of our Maine Tier [sic]
program whi ch confronts these costs directly in our state.

THE COURT: And nane again that programin the
next to the last line on page 18?

THE WTNESS: Maine Tier Program

THE COURT: |Is it the Miine Tier Paynment Progranf

2024
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THE WTNESS: It is. Mine Tier Paynent Program
Thank you.

THE COURT: Ckay. Thank you.

THE WTNESS: More particularly for dairy farners,
t hi s upheaval has first nmeant the |l oss of comunity's
varied fromfarm operation, size, type, and managenent
style, which is really the historic basis of our region's
di verse and flourishing dairy industry.

O equal and nore recent concern, the contraction
is eroding the infrastructural vital for -- infrastructure
vital for the support and long-termsustainability of all
farms, no matter the size. The infrastructure's upheaval,
unpredictability, and unreliability for dairy farns cannot
be over st at ed.

Thi s upheaval and unreliability are the best --
are best denonstrated by the di mnishnment of feed and
tractor dealers, mlk haulers, seed and fertilizer
dealers, let alone the mlk equipnment repair folks. As |
can recall as a young man, there were many nearby small,
nom and- pop feed dealers available to ne. Today, there
are only two mlls in our entire state owned by Upstate
conpanies, plus a few others that haul in grain frommlls
i n other New Engl and st at es.

The sanme can be said for mlk haulers. Many mlk
haul ers who used to be available to haul mlk for their
nei ghbors to the plant, now drive hours just to get to
their first farm and then, after getting | oaded, drive

hundreds of mles to a receiving plant, many tines also to
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wait in line to be unl oaded at the plant.

| understand, of course, there has been
substanti al expansi on and consolidati on of farmng
operations over the past few years and that mlk
production from bigger farns has offset the | oss of vol une
associated with the wi despread exit of smaller farns. But
| don't think this really offers nmuch assurance about mlk
shed stability for the long-term | don't see how the
infrastructure of the Northeast m |k shed can support
itself without critical massive dairy farns, regardl ess of
Si ze.

In sum ny point for the Secretary is this: The
i ndustry cannot support nore ml|k shed contraction and
| oss of infrastructure. A diversity of Northeast dairy
producers is the infrastructure's anchor. The dem se of a
di verse dairy industry will be the beginning of the end
for all small-scale agriculture that make up our rural
comuni ties in New Engl and.

| would like to nowread a -- the letter fromthe
Nort heast Dairy -- Northeast Secretaries, Conm ssioners,
and Directors of Agriculture referenced earlier. This
letter identifies their collective belief that we in the
Nort heast are, in fact, at a tipping point for the
stability of our region's mlk supply.

THE COURT: Al right. And so now we're |eaving
page 20 of Exhibit 460, and we're going to Exhibit 461.

THE WTNESS: Al right. This letter was witten
Cct ober 6, 2023, to Deputy Conm ssioner Dana Coal e.
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It reads: Dear Deputy Conm ssioner Coale, we are
witing to provide our conplinmentary concerns and
positions as they relate to the Maine Dairy Industry
Associ ation's testinony regardi ng the Federal -- National
Federal M|k Marking Order Pricing Formula Hearing.

As directors, comm ssioners, and secretaries of
the Departnments of Agriculture in our respective Northeast
states, we understand the great need for this hearing and
for the USDA Dairy Prograns to revise the update -- and
update the Federal M|k Marketing Order Progranis
conponent val uati ons, product surveys, and fornulas. The
hearing and the record bei ng devel oped shoul d enabl e a
deci sion by the Secretary nmeking the FMMOP nore responsive
to the industry supply and nmarketing requirenents,
particularly for our world' s |eading manufacturing dairy
product industry.

Paramount to this effort is the FMMOP's prinary
responsibility to ensure orderly marketing for fluid mlk
mar kets. Rational, regul ated producer pricing is an
essential -- essentially a market order program function
as is price discovery.

The COVI D-19 pandem c starkly illustrated that we
ignore threats to our regional food supply at our peril
The steady | oss of our New England fam |y-owned dairy
farms is of great -- grave concern. As the nunber of
farns decrease, mlk plants in the Northeast nust travel
ever increasing distances to transport their raw supplies,

a perishabl e product.
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We believe that the w despread exit of the
Nort heast dairy operations has brought our region's fluid
mlk supply to a tipping point. W assert that critical,
i nadequate, and volatile producer pricing are the primary
causes of this al nost uni magi nabl e | oss of Nort heast
farms. \While we recognize many pricing factors at work,
the Dairy Progranms -- Program nust be vigilant to ensure
that FMMOP's producer pricing is part of the solution and
not a cause of the problem

Accordi ngly, when maki ng the needed changes to
price formula inputs, the dairy prograns and the Secretary
must include, as an equal fundanental consideration, that
this hearing does not result in a net reduction of
producer pricing.

Thank you for considering our position.

This letter is signed by conm ssioners in --
conm ssioners, secretaries, in Mane, Rhode |sland,
Pennsyl vani a, New Hanpshire, Mssachusetts, Connecti cut,
Vernmont, and New Jer sey.

| would like to conclude with a few additional
t hought s about MDIA's position for this hearing. First,
it follows from MDD A's position that the outconme of this
heari ng cannot be -- cannot be an increased adj ust nent
al one of Make Al |l owances. An increased adjustnent of
Make Al |l owances al one would, by definition, reduce
regul ated m ni nrum producer pricing -- prices.

| f Make Al owances are to be updated and

i ncreased, there nust be correspondi ng updati ng changes to
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ot her order provisions, such as an increase also to the
Class | differential, which ensures the outcone of the
process is, at worst, a net-neutral inpact on producer
pricing.

| am not advocating for sone sort of tit-for-tat
processor producer pricing nunbers cal cul ati on, nor am|l
suggesting that any changes shoul d be adopted that are not
supported by the record in order to equal out the nath.
What | amsinply saying is that the Secretary should only
act if the systenis collective update and noderni zati on
has the net result of not increasing regulated m ni nrum
producer prices.

| would also like to note that MDIA' s position
refl ects our awareness that risk nmanagenent tools are
increasingly being used to relieve cash flow pressures
associated with reliance on m | k-check-to-check paynents.

Unfortunately, | can say with great confidence
that very few MDI A nenbers rely on hedging strategies to
alter their basic reliance or their mlk checks. At nost,
| believe ten out of the 145 nenbers enpl oy these tools.
| do not use them and | could explain why if folks are
I nterested.

| also believe that the MDI A's experience is this
reward it -- regard -- | also believe -- I'l|l start that
sent ence over.

| also believe that MDIA' s experience in this
regard is nostly representative of producers' experience

across the Northeast. As in Maine, a big ngjority of the
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Nort heast producers are still nostly small scale.
Certainly, in absolute terns, there are a | ot of

| arge-scale farnms in regions that are nore likely to
enpl oy hedgi ng and ri sk managenent, but for the vast
majority of still smaller scale Northeast producers, these
strategies do not yet provide a viable alternative to
their basic reliance or their mlk checks.

More broadly, as | said at the beginning, | also
recogni ze that small-scale MDI A nenbership is | ess
representative of the national experience. Nationally,
and obviously in the West and Sout hwest regions, there are
surely many nore | arge-scal e producers that enploy hedgi ng
and ri sk managenent strategies. As | also said, however
we believe that all producers still share, to sone
nmeasur abl e degree, a reliance on their mlk checks. This
means that m ni mum producer pricing continues to serve its
historic function, at |least to sone degree, across all
orders.

I n conclusion, we ask the Secretary to nake
specific findings about the inpact the decision wll have
on the FMMO regul ated m ni num producer pricing in the
shorter- and longer-term The Secretary's decision should
al so be supported by stated concl usions that the decision
will not result in a reduction of an FMMO regul at ed
m ni mum producer pricing for either the shorter or |onger
t er nms.

This concludes ny testinony, and | thank you for

your consi derati on.
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BY MR SM TH:
Q Thank you, Heath

Bef ore you' re nmade avail abl e for
Cross-exam nation, do you have anything that you woul d
like to add to your witten statenent?

A Nope. | think I have tal ked enough.

THE COURT: Do you need a little water for
cross-examnation? 1|s there a bottle avail abl e?

(O f-the-record di scussion occurred.)

MR SMTH  So, Your Honor, at this point, 1'd
nmove prelimnarily for the adm ssion of Exhibits 460 and
461.

THE COURT: Very good. And we'll wait until
cross-exam nati on has ended before I act on your notion.

|'"d like a five-mnute stretch break. Don't go
very far. W'I|l go back on record at 4:07.

(Wher eupon, a break was taken.)

THE COURT: Let's good back on record.

We're back on record at 4:07.

M . Rosenbaum you may proceed.

CRCSS- EXAM NATI ON
BY MR ROSENBAUM
Q M. Mller, I'm Steve Rosenbaum | represent the
| nternational Dairy Foods Associ ati on.

So we only received your testinony right before
you testified, so under that condition, |I'mgoing to have
to be | ooking at sonme things off of the conputer, which
did not have an opportunity to print out.
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But | wll just tell you that the U S. Departnent
of Agriculture Econom c Research Service has a website
with a bunch of tables, one of which is M|k Cows and
Production by State. And the citation is ww. ers- --

THE COURT: We're not catching your voice.

BY MR ROSENBAUM
Q -- Www. er s. usda. gov/ dat a- pr oduct s/ dai ry- dat a.

So if you ook at that table, which is -- that
specific table spreadsheet is called MIk -- as | say,
M1 k Cows and Production by State and Regi on Annual .

So it shows that in Maine in 1970, 619 mllion
pounds of m |k was produced; in 2023, 554 mllion pounds.
So it's a decline over that period of tine.

By conparison, the state of New York, it's
obvi ously part of the Northeast, went from 10, 341, 000, 000
pounds in 1970 to 15, 660, 000, 000 pounds in 2023, so
basically a 50%increase over that timeframe. And, in
fact, New York m |k production in 2023 was a record for
the state, the nost ever.

Do you have a view as to why New York has

experi enced that kind of growh whereas Miine has actually

decl i ned?

A. | suppose that with sonme tinme | could think of a
theory. But | nean, no, | don't have a vi ew why t hat
woul d be.

Q Because | nean, you are aware that New York

represents roughly half the total production in the

Nort heast, that one state?

TALTY COURT REPORTERS, INC. 10871
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|"msorry, you need to say --
A Yes.
Q -- out loud. GCkay. Thanks. Al right.
| did notice, and just curiosity perhaps, New York

was not a signatory to the letter.

|s there a -- that you presented.
Is that a -- is there a reason for that?
A They were concentrating nostly on New Engl and.

Q You got New Jersey, which is actually further
south I think or --

A. Ch, | didn't understand your question. | -- | --

you were tal king about the letter. | was thinking ny
testi nony.

| -- 1 do not know. | do not know the answer to
t hat .

Q Ckay. Yeah.

And you have tal ked about the decline in farm
nunber -- farmer nunbers. | nean, that's been -- that's
sort of been a national phenonenon, right, fewer farners,
bi gger farns?

A Yes.

Q And one of the figures provided is -- that sane
dataset is mlk per cow And | note that in Mine, for
exanple, in 1970, the average cow produced -- | guess this
is 9,984 pounds, and today it is 21,308 pounds.

Does that sound seem reasonable to you?

A That sounds correct.
Q So if you are getting that much nore mlk out of a
TALTY COURT REPORTERS, INC. 10872
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cow, you are going to need a |lot fewer cows, and
presumably you are going to end up with fewer farners,
too; is that fair?

A. Yeah. W're getting nore mlk per cow, so if
there's not nore of a demand for mlk, that woul d be
correct.

Q And I -- | -- you tal k about, you know, whether
what USDA woul d do would result in a reduction in the
regul atory m ni mum producer price.

And | -- | -- | take it your aspiration is that
t hat doesn't happen, correct? But you are not arguing

that that's actually forbidden, are you?

A No. That -- our stance is that -- that -- that
this -- this body wll -- has been and will continue to
collect information, and as -- and, you know, it's not

sonething that | have the ability to analyze and tell --

and cone up with a solution.

data together, and the Secretary will be able to nmake a

deci sion that won't reduce producer prices.

sone tinmes in the past? The 2008 hearings thensel ves

m ni mum prices?

So I'min hopes that this body will pull all that

Q But you're not suggesting that hasn't happened at

A. Wll, | think our stance is that it can't happen
again. O shouldn't happen again, | should say,
shoul dn't.

were -- which | think you have referenced, did nothing but

i ncrease Make Al |l owances, which had the effect of reducing

r TALTY COURT REPORTERS, INC.
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Q Shoul dn't .

A. That's very critical.

Q It's the latter, | take it --
A Yes.

Q s that fair?

A Yeah.

Q That was a "yes," |I'msorry?
A Yes.

Q And | take it you have not yourself perfornmed any
studies as to the extent to which the current

Make Al |l owances do or do not reflect --

A | have not.
Q -- actual cost of production?
A. That's true. | have not.
MR. ROSENBAUM That's all | have. Thank you.

CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, M. MIler. |I'm Ni cole Hancock
with National Ml k.

It's been proposed by MG in Proposal 20 to
elimnate the base differential of $1.60 fromthe d ass |
fluid mlk prices and, instead, allow handlers and
producers to negotiate over-order premuns on their own to

cover the costs that the base differential is designed to

cover .
Are you aware of that?
A Yes.
Q I n your experience, have you been able to
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negoti ate over-order prem uns?

A. | haven't had the opportunity to do that, no.

Q And in your experience as a producer, do you hold
sufficient bargaining power in order to negotiate
over-order premuns that would conpensate you for the
itens that the base differentials are designed to cover?

A | do not believe so.

M5. HANCOCK: That's all | have. Thank you so
much for your tine today.
THE WTNESS: Thank you
CROSS- EXAM NATI ON
BY MR M LTNER

Q Good afternoon, M. MIller. M nanme is Ryan

Mltner. | represent Select MIk Producers.

| would like to take you up on your offer to hear
about your risk managenent or hedging activities, and why
you use what you use, or don't use what you don't use.

A. So we have dabbled a little bit init. And it's

been our experience that, for one, | don't have tine as a
small farnmer to -- to read up on market trends and fee
like that | have -- was making a really infornmed deci sion.

We have done it a couple of tinmes, and it hadn't worked
out.

And the other -- the other angle is many tines the
prem uns are of such that | don't feel like | can give up
that anmount in order to participate.

Q Do you use the Dairy Margin Coverage Progranf?
A | do.

TALTY COURT REPORTERS, INC. 10875
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Q Have you ever used the Dairy Revenue Protection
Pr ogr anf
A. | did one nonth -- or one quarter, | should say.

One quarter, yeah.

Q Have you ever used the Livestock G oss Margin
Program for dairy?

A No.

Q An econom st or a risk managenent person from DFA,
your cooperative, testified earlier in the hearing that
they offer different products or different services to
their nenbers for risk managenent.

Have you ever used any of the prograns offered by
Dairy Farmers of Anerica?

A. It's been a few years since | have, but | would --
| would -- | would believe that. There is many options
that are available to us as nenbers, yes.

Q There have been suggestions fromsone in the
hearing that certain proposals, if USDA were to choose to
adopt them should be delayed in their inplenentation
because of producers' risk managenent deci sions.

Do you have or does MDD A have any position as to
whet her any result com ng out of this hearing should be
del ayed for purposes of risk nanagenent?

A No. We haven't had that discussion at all.

MR. MLTNER  Thank you very nuch.

THE W TNESS: Thanks.

THE COURT: |Is there other cross-exam nation of

M. MIller before | invite the Agricultural Mrketing

2024
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Service to question hinf

| see none. | invite the Agricultural Marketing
Service to ask questions of M. Ml ler.

CRCSS- EXAM NATI ON
BY M5, TAYLOR
Q Good afternoon
Good afternoon.
Thank you for com ng here today.

A
Q
A. Thanks for having ne.
Q

time. M. Hancock asked ny over-order prem uns, and
M. MIltner asked ny risk nmanagenent questions, so they
stole nmy thunder.
Just one question, just so the record' s clear.
MDI - -- does MDI A have any position on any
particul ar proposal before us?
A. No, we do not.
M5. TAYLOR. Ckay. That's it.
THE WTNESS: All right. Thank you
M5. TAYLOR:  Thank you.

foll ow up questions brought on by the cross-exam nation.
THE WTNESS: He m ght be the scary one in the
room
REDI RECT EXAM NATI ON
BY MR SM TH:
Q Dan Smith, M A.

My only question is, do you have anything to add

| think we have all been around each other a | ong

THE COURT: So now we'll see if M. Smth has any

r TALTY COURT REPORTERS, INC.
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based on the questions you have been asked or anything
el se?
A | do not.

MR SMTH:. Ckay. Your Honor, | -- | have one
prelimnary request, which is page 9 and page 10 of the
statenent referred to two publications, one is the New
Engl and M| k Market Order Statistics that the Market
Adm ni strator published under the old order, and page 10
refers to the current Federal M|k Marketing Order 1

2024

Statistical Report. And | would ask that -- that you take

judicial notice of those official reports.

THE COURT: 1'll be happy to do so. | love it
when people give ne copies of what I'mto take official
notice of.

You don't happen to have that with you?

MR SMTH | do -- | do not. | apol ogize.

THE COURT: Al right. Wll, | know howto find
it. So, yes. Let ne make a note of this.

MR SM TH.  kay.

THE COURT: | will -- we call it official notice,

since I'mnot in the judicial branch, I'min the

adm ni strative branch, but it's the sane thing.

So |l will take official notice of the publications

that are cited at the bottom of page 9 and the bottom of
page 10 of Exhibit 460, also marked exhibit NI A-1.

MR. SM TH:. Thank you, Your Honor.

And with that, | would nove the adm ssion of
Exhi bits 460 and 461.

TALTY COURT REPORTERS, INC.
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THE COURT: Is there any objection to the
adm ssion into evidence of Exhibit 460, al so marked
MDI A-17?

There is none. Exhibit 460 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 460 was received

i nto evidence.)

THE COURT: |Is there any objection to the
adm ssion into evidence of Exhibit 461, al so marked
MDI A- 27

MR HILL: Sadly, Your Honor, | think I'"mgoing to
have to speak here.

THE COURT: Al right. You want all these people
to cone verify their signatures?

MR HILL: Well, it appears that although this was
addressed to the Deputy Adm nistrator, there is no record
of it being received by the deputy admi nistrator.

Qobvi ously, we don't have any of the signatories here. W
al so don't have any of the agents of the signatories here.
So on that basis |'m going to object.

THE COURT: So, M. Smth, do you have any
expl anation for why this docunent addressed to Dana Coal e,
Deputy Adm nistrator, USDA Dairy Program never arrived
where she has it in her records?

MR. SMTH: Your Honor, | have to admt that that
is a bit of a curve ball. It was, to ny know edge,
e-mailed to the Deputy Secretary at the e-nail that has

al ways been used. And | have no -- have plenty of
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experience wth that e-mail having gone through. |If |
understand, that perhaps it should have been e-nailed to
the e-mail for this hearing.

But I"'mnot quite sure | follow what the objection
Is since the docunent is in front of you as opposed to
havi ng been admtted. |It's being sought to be introduced
now as an exhibit in the hearing.

THE COURT: So there would be a couple of ways to
aut henticate this docunent. One would be for all the
signatories to say, "Yep, that's ny signature, that's
my" -- that's the sl ow way.

Anot her one m ght be if Dana Coal e, Deputy
Adm ni strator, the USDA Dairy Program said, "I did
receive this docunent in the course of ordinary receipt of
busi ness materials.”

MR SMTH. Ckay.

THE COURT: That would be another way to
aut henticate it.

M . Rosenbaum do you have a suggestion?

MR. ROSENBAUM  Your Honor, | actually have a
di fferent objection, not a suggestion.

| don't really viewthis as a -- as an appropriate
exhibit. It's --

THE COURT: Pl ease speak into the mc.

MR. ROSENBAUM  Your Honor, this is a statenent of
support for a particular position, and this is, to ny
view, the kind of docunent -- it's sort of like a

post-hearing brief alnost, saying, this is what we think

TALTY COURT REPORTERS, INC. 10880
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you should do. But it's not -- it's not evidence, and no
one is here sponsoring it. | don't doubt that the
signatures are valid, in the sense that they are signed by
people they claimto be -- this clains to be signed by.

But, you know, we -- if people -- | nean, evidence
is comng in through witnesses who are sworn and

cross-exam ned, and this is essentially, you know, if you

will, testinony without a wtness.

And so, like | say, | -- certainly nothing wong
wth it being -- acconpanying the record and being treated
as if it were, if you wll, submtted, but not as
t esti nony.

THE COURT: Are there any other comments about
Exhi bit 461 havi ng been noved for adm ssion and ny
consi deration of that?

There are none.

At this tinme, | reject Exhibit 461, al so marked
MDI A-2, as an exhibit. Now, rejected exhibits are part of
the record, as are accepted exhibits. But the difference
is they are not considered evidence to be relied on in
maki ng t he deci si on.

And you can decide, M. Smth, what your next nove
Is. You don't have to decide this mnute.

MR SMTH Well, | think if the basis of your
rejection is the authentication of the signatures, that's
easily cured.

THE COURT: Al right. And if | am instead,

agreeing with M. Rosenbaum s objection, that we don't
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have any opportunity to cross-exam ne proponents.

MR SM TH: Understood. If |I mght respond.

THE COURT: You nay.

MR SMTH It's -- you have already rejected it,
so |"mnot sure --

THE COURT: You may. You may nmake a record in any
way you would Iike now.

MR SMTH. Ckay. Briefly, the hearing has
admtted all sorts of evidence and leaving it, as |
understood, to the Secretary's discretion to -- to account
for the value of the evidence and certainly take into
account M. Rosenbaunmi s concern. That was, to be honest,
the kind of the fastball down the mddle that | expected,
to be honest.

And in this case, the letter -- it was really
pronpted by the Secretaries. The inpetus is there. And |
think it's reasonable to reflect -- to -- to account for
their interest, acknow edgi ng the concern that they did
not attend. The difficulty of attending this hearing is
quite significant for anybody trying to do so, both froma
cost and a scheduling, so for Secretaries, or even their
representatives. And |I'mnot trying to overstate the
case, but that is -- that is the thinking. You know,
nunber one, that the Secretaries put this in of their own
purpose to nake a statenent, and two, there is legitimte
reason for themnot attending. And in that sense, it
speaks for itself.

THE COURT: | agree with you that in-person

TALTY COURT REPORTERS, INC. 10882
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attendance has -- is required for everyone who is
presenting evidence at this hearing. The only exception
we have made for that is we had a certain tinme period in
whi ch certain farnmers who had requested the opportunity to
appear on the YouTube or stream ng, or whatever, were

all oned to appear and be cross-exam ned by audi o-vi sual

neans.
MR SMTH.  Sure.
THE COURT: But that was a carveout just to serve
farnmers. |'mnot aware of any other carveout in all these

days of hearing for anyone el se who was excused from bei ng
here to be cross-exam ned.

And | have been at m |k hearings where people with
t hese inportant positions appeared and were here to
testify, and | always felt very honored that they took the
time.

But normally, they had sonething nore concrete to
hel p make the decision than this docunent, which is a
general i zation, and doesn't really have nuch gravitas in
my opinion, unless the person being cross-exam ned could
support the position with sone facts and figures or
sonet hi ng.

So |l leave it to you to decide what you want to do
next, but at this stage, | do reject Exhibit 461.

MR SM TH. Thank you for the explanation, Your
Honor .

THE COURT: Al right. Thank you, both. Thank

you for your testinony. It was good for you to cone.
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M. Engli sh.
MR. ENGLI SH. Good afternoon, Your Honor. M/ nane
is Chip English with the MIk Innovation Goup. | know we

don't have a lot of tine this afternoon, but | think we
really need to use as nuch tine as we can productively.

THE COURT: | have one itembefore |I let you cal
your next w tness, an administrative nmatter.

MR ENGLISH. If that's the case, of course, Your
Honor .

M5. TAYLOR: We'll do it in the norning.

THE COURT: Ckay. Well, see howthey yield to
your persuasive --

MR ENGLISH | try to be as productive as
possi bl e.

THE COURT: Very good.

MR, ENGLISH We have a wtness, M. TimKelly for
Shanr ock Foods Conpany. And as he's conming to the stand,
Your Honor, we have previously handed out, we have been
trying to be very efficient, three docunents, which are
marked as MG 23, MG 23A, and M G 23B.

THE COURT: Al right. Now, ny next nunber woul d
be 462.

(Thereafter, Exhibit Nunmber 462 was narked

for identification.)

MR. ENGLI SH: That would be M G 23, Your Honor.

THE COURT: Yes.

MR. ENGLI SH: 463 would be M G 23A

THE COURT:  Yes.
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(Thereafter, Exhibit Nunber 463 was narked

for identification.)

MR. ENGLISH: And M G 23B woul d be 464.

THE COURT: Correct.

(Thereafter, Exhibit Nunmber 464 was marked

for identification.)

MR. ENGLISH: And for identification purposes, 462
was Part 1 of Shanrock Foods Conpany testinony submtted
way back in Septenber; 463 was submtted | ast night, or
actually maybe even Friday night, | think Friday night
because we t hought he would be on yesterday; and
Exhibit 464 is the PowerPoint presentation that hopefully
is hooked up that he is going to give as part of ny QRA.

THE COURT: Excell ent.

Now, | would just add to your description of these
docunments. MG 23 is M Shanrock-23; MG23Ais
M & Shanr ock-23A; and MG 23B is M @ Shanrock-23B, which |
think is very hel pful.

And | would i ke the witness to identify hinself
pl ease and spell his nane.

THE WTNESS: TimKelly, T-1-M K-E-L-L-Y.

THE COURT: And have you previously testified in
t hi s proceedi ng?

THE WTNESS: | have not.

TI M KELLY,

being first duly sworn, was exam ned and

testified as foll ows:

THE COURT: Now, position yourself so that you can
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see the docunent that you are | ooking at, or your
conputer, and still be speaking where that mc can pick
you up the best. You nmay need to experinent.
THE WTNESS: You got it.
THE COURT: You can count back fromten or
sonet hi ng.
MR. ENGLI SH: And soneone shoul d bring your
presentation up.
Thank you.
DI RECT EXAM NATI ON
BY MR ENG.I SH:
Q So, M. Kelly, please provide your background.
A. Sure. | amTimKelly. 1've been with Shanrock
for 31 years. | started when | was five. And |I'm
currently senior vice president, general manager
overseeing the dairy operations for Shanrock Foods

Conpany. And | graduated from Arizona State University.

| have a BS degree and a naster's degree in agribusiness.

Q Can you tell me alittle bit about Shanrock Foods

hi story.

A Sure. Shanrock started in 1922 in Tucson,
Arizona. |It's a famly-run conpany, still is today.
W're in the fourth generation ownership. It was started

by MC ellan famly. They were Irish inmgrants, cane
over to the United States. WT. fought in Wrld War |
got his citizenship, and started Shanrock at that tine.

Q So let's turn now to the next slide.

2024

A. Sure. Alittle bit nore about Shanrock. Not only
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are we a dairy conpany, we're also one of the |argest
i ndependent foodservice distributors in the United States.
So envision a Sysco or U S. Foods Conmpany. That's what we
are in the West, and we're in roughly 16 states in the
Vést .
Q Thank you.

THE COURT: How nmany states?

THE WTNESS: Roughly 16. Mght be a little nore
now, but that's cl ose enough.
BY MR ENGLI SH:

Q But your job is with the dairy side?

A. That's correct. So | oversee the dairy division
for the McC ellan famly.

Q And in addition to that, does the dairy al so have
farns?

A It does. W have -- we have a famly farm It is
not part of Shanrock Foods Conpany, but we have a
2,000-head farmthat is owned by the McC el lans, of which
| purchase 100% of their raw product.

Q And is sonme of their --

THE COURT: O their what?

THE WTNESS: Raw pro- -- of the mlk. | purchase
100%

THE COURT: Ch, of their raw product. | get it.
Thank you.

BY MR ENGLI SH:
Q And is part of their farm organic?
A. We have roughly 850 head of the 2,000 would be
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or gani c.

Q So turning to the processing side. Let's |ook at
the next -- let's start wth this slide --

A Sur e.

Q -- and then go through it, and the next couple

slides, and tell nme a little about the products that

Shanr ock produces.

A. Sure. So in Arizona, Shanrock is a C ass |

Class Il producer. W are your |ocal honetown dairy

within the state of Arizona, providing traditional

and half gallons in HIST format. Al so doi ng school

as you can see here. W do sone val ue-added organic

gal | ons

| actose-free mlk in a 96-ounce package, and we do what we

call specialty mlk with an HTST fornmula which is half

gal l ons and quarts of butterm|Kk.

| f you go to the next slide.

These are nore of our innovative products that we

have, all in extended shelf life. It's in Cass |.
are all Cass | itenms. So m |l k-based protein drinks.

Rockin' Protein drink, which we sell nationally, our

These
Qur

ready-to-drink mlk itens that we sell nationally as well,

as well as some nmulti-serve and seasonal itens that we

produce in ESL bottle as well as half gallon.

Q And your next slide, please.

A. And then these are the Cass Il itens that we
produce, both in our Phoenix facility and our Virginia

facility. They are half and half, heavy creamitens,

is in the sizes that you can see here, as well as half and
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hal f and heavy cream The itens in the mddle are nore
along the lines of our institutional foodservice itens,
whi ch woul d be nade for putting into ingredients and |ike,
and then our culture itens that we sell at retail within
the state of Arizona.

Q So | think you have di scussed sone of your
cust oners.

You have sone schools, correct?

A Yes. So the channels of business that we service
woul d be what we call large format, which in [ayman's
terms would be retail. W do sell club. W sell --
within foodservice, we sell institutional, so that woul d

be back-of -t he-house type itens and ingredients, as well
as qui ck-serve restaurants, so Jack in the Box, Subway, we
sell mlk, as well as some Class Il itens, shake m x
itens, to that. And then we do club, and then inpul se,
woul d be vending, anything in C store.

THE COURT: What kind of store is C store?

THE WTNESS: Conveni ence stores. |'msorry.

THE COURT: Thank you.

THE W TNESS: Yeah, no probl em
BY MR ENG.I SH:

Q So let's turn to the next slide.

You have already briefly discussed the processing

plants. Let's talk about in the next few slides what you

are seeing here, first for Arizona dairy.

A. Sure. This is our Arizona farm So we started in
Tucson. We noved to this location in 1955, It's --
TALTY COURT REPORTERS, INC. 10889
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currently does both HTST and extended shelf l[ife at this
facility. 1It's in Federal Market Order 131.

And then our Virginia facility, as you can see
here, is newer. W built this in 2014. It is an extended
shelf life bottle plants, as well as we do do
bag-i n-the-box products there as well in the extended
shelf life format. We do do Cass | and Cass Il out of
this facility.

THE COURT: Now, what |I'm |l ooking at on page 5 and

page 6 is in what |ocation currently? Ch, no, not 6, just

page 5.

THE WTNESS: Page 5 is our Arizona dairy.

THE COURT: And what is the nearest town?

THE WTNESS: That's | ocated in Phoenix, Arizona,
" msorry.

THE COURT: Thank you.

THE WTNESS: Yep. Arizona and Phoeni x.

And then our Virginia facility is located in a
town called Verona, Virginia, which is roughly 30 mles
west of Charlottesville.

MR. ENGLI SH: Thank you, Your Honor.

BY MR ENG.I SH:
Q So let's go to the next slide, and let's start now
t al ki ng about proposals.

So what is Shanrock's position on Proposals 1 and
2, the conponent proposal s?

A Yeah. So currently in both of our orders we're a

butterfat skimorder, so the conponent pieces of that does
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not apply to ne. Proposals 1 and 2 would increase our

cost between 60 and $0. 75 per hundredweight. And fromthe

reviews that we have done internally as well as

externally, we don't receive the solids at the | evel that

have been proposed, so obviously we woul d be over payi ng.
So the market wouldn't allow us to collect for

t hose, pay for those. And as a matter of fact, in ny

31 years at Shanrock, we never had a custoner ask ne what

are your solids in mlKk.

Q And since you are in a butterfat skim order, not
only do you pay on butterfat skimfor Cass |, but your
dairy farnmers are paid on butterfat skim correct?

A That's correct.

Q So they are not even paid on the conponents that
you woul d be being requested to pay?

A That is correct.

Q And what woul d be the inpact on the consuner of

t hese?
A. It would be higher prices.
Q Can you recover these costs?

A No, | cannot.

THE COURT: M. English, there's a difference
between M. Kelly's volune, which is perfect, and yours,
which is softer.

THE WTNESS: |'ma nuch nore dynam c speaker
It's obvious. Chip's not.

MR, ENGLISH | didn't get nmy one-hour late |unch
br eak today.

TALTY COURT REPORTERS, INC. 10891
taltys.com - 408.244.1900


http://www.taltys.com

© 00 N o o A~ W DN P

N NN N NN NNDNDNRR R R R PR R B R
© N o O W NP O © 0N O 00 BN~ WDN R O

TRANSCRI PT OF PROCEEDI NGS January 17, 2024
NATI ONAL FEDERAL M LK MARKETI NG ORDER PRI CI NG FORMULA HEARI NG

| wll do ny best, or the mc can go up, or | wll
nove closer to the mc, or maybe M. Smith broke it again.
THE COURT: He's tall.
BY MR ENG.I SH:
Q So let's now turn to the next slide.
A Sur e.
Q And this is the issue of the base skimmlk price.
And it's true that Shanrock opposes Proposals 13,
16, 17, and 18, correct?

A W do.
Q What is your position on price stability?
A. Well, we are very nuch for price stability. Qur

custonmers are for price stability, particularly when you

| ook at sone of the channels we service. Wthin
foodservice, they are requesting annual pricing, if

possi ble. To change nenu boards, particularly in the

past -- | would say |l ess noww th certain of our custoners
with digital boards, but changing -- changi ng pricing

wi thin menu boards could cost mllions of dollars,
particularly for Subway sandw ch shop that has 28, 000

| ocations. So they were |looking for stability within
that, for sure.

Q What is your position on hedgi ng?

A. W are for hedging. W currently do hedge sone
items. As a matter of fact, we recently hired a person
that will take that on for Shanrock going forward. W
don't have a |l ot of experience in that but -- and we've

utilized other outside agencies to performthat for us,
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but we are looking to internalize that.

Q And so do you intend to hedge in the future?

A Yes, sir, we do.

Q And what is your position about USDA wi th respect
to any proposal that would limt your ability to hedge?

A We are against anything that |imts hedgi ng.

Q And what is your position on advanced pricing?

A. We are for advanced pricing. QOoviously, anytine

you know what your cost is going to be before you are out

there selling it, it certainly helps. | can tell you that
we have lost mllions of dollars by not know ng what our
costs are. Exanple would be just as early -- I'"'msure a

| ot of you in the room |ast year when we were dealing

with sone Cass Il issues throughout, and the culture
items, and |I'Il tell you, last February wasn't fun for the
i ndustry, | can tell you that.

Q Let's turn to Proposal 19 first.
W'l talk about 21 next, but let's -- what's your

position on Proposal 19?

A. Order-over prem uns?

Q No. 19 is the Cass | differential

A. Ch, thank you.

Q | think you nay have --

A. Naw, we're good. Yeah.

So differentials is a tough one for ne.
Currently, at least in ny last 15 years -- 14 years at
Shanmrock, | have been instrunental in the procurenent of
our raw ml k needs. | have been involved in al
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negotiations with the -- both co-ops that we purchase
from In Arizona we purchase about half of our needs from
a co-op, and in Virginia 100% of our needs. The
differential in the conversations within all that, within
the over-order premum was for different itens wwthin --
that are covered within the location differential. |
personally believe |'mpaying for it tw ce.
So, sorry, I'mranbling here. 1'll answer your
guesti on.
Q So -- so the co-ops have clainmed at various tines
that it's difficult for themto collect over-order
prem uns.
What is your experience in those two markets,
Arizona and Virgini a?
A. It has not been hard for themto collect the
over-order premuns in our market. Arizona, we are --

they are the | one co-op, United Dairynen of Arizona. They

are the only co-op. And | will tell you, in our |ast
agreenent, we have -- we have seen increases as high as
fourfold and -- on the over-order premum That's a | ot
of noney.

Q And Virginia?

A. Virginia, we -- we have -- we have conpetition
there. W still have seen increases, but not at the |evel
as | have seen within Arizona.

Q And there's been sonme conversation about whet her
bal ancing is included in those over-order prem uns?

A. It absolutely is. 1It's the conversation of the
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over-order premum W need freight help. W need
bal ancing help. W need all of the above, which is ny
argunent in having to pay for it twice. They feel the
need is to have covering wthin the over-order prem um
As of which, within the balancing portion, there is a URC
credit that's put wwthin it. So they flat out just put it
in there was well.

Q So before Judge difton asks, what does URC stand
for?

A Uni versal Receiving Credit. So it's the hel ping

of the co-op to streamine their needs -- which
conpl etely understand -- but their supply, to nmake sure
that they can handle it, and we -- we obviously do the

best we can to mtigate that and manage that.

Q And when you tal k about mtigating and managi ng,
so, for instance, when you built the plant in Virginia for
an ESL facility, did you make an investnent that includes
your carrying inventory and -- and also tinelines to be
able to neet demand so that you are effectively paying for
bal anci ng on the front end?

A Yeah, particularly in Virginia. So we'll -- we
put anywhere between 90 and 130 days on our product. So
significant capital investnment is needed in order to carry
those inventory levels, particularly when we tal k seasonal
itenms |i ke eggnog, heavy creans, and those types of
things. So it's -- are very expensive.

Q So what kind of increases would you see if

Proposal 19 were adopted?
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A. Well, you can see here 28% | have a table that
"1l share with you, but 28% It's 62%in Virginia. So
what -- conbined it's well north of $2.50 a hundredwei ght,
$0.22 a gallon.

Q So why don't we now turn to Table 1, which is on
slide 10.

A Sur e.

Q And so tell ne what we're seeing on this slide.

A. So on this slide, you can see on the top
there's -- these are the Arizona -- this would be within
Mari copa County, which is Phoenix. There are four
processing plants. W have a small val ue-added producer
handl er that runs gl ass product, Danzei sen; we have
falrlife that we're all aware of; we have Kroger and
Saf eway that have captive plants; and then we have
Shanrock, which is a branded and private | abel plant.

Qur current is 2.35 a hundredwei ght, and then you
can see the nodel mninmuns that we have broken out. But
this increase would go from 2.35, and National MIk's
proposal woul d be $3.

Q G ven the nodel average woul d actually be
basically a $0.05 increase to 2.40, what is your view
about the nodel average versus National MI|k's 19?

A. Well, the -- obviously it doesn't go up as nuch as
that. But | will tell you that any -- any increase that
we' re seeing, and ny argunent being, for any increase
within Cass | wuld be, what problemare we trying to

solve? And the problembeing that |I'mhearing fromthe
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mlk side -- and | wll preface it. W're -- currently I
sit on nultiple boards. ['mcurrently the chairmn of
MIKPEP. [I'"mon the board of fluid mlk for |IDFA as well

as | sit on the board of DM's Innovation Center. So |I'm
wth dairy farners all the tine. As a matter of fact, |
work for a dairy farner.

So | understand the costs that are associated with
running dairy farnms. | understand the increased costs
that are associated with it.

My argunent is, the way that this current nodel is
being structured, | don't necessarily think is going to be
beneficial to the dairy farner. And fromwhat |I' m seeing,
the -- | don't pay a dairy farner, | pay a co-op. And the
nonies that |'mseeing go up, and the prices that |I'm
payi ng by going up, are substantial.

When you tal k about 2 to $3 a hundredwei ght in
cost increases, that's what |I'mpaying. That's what the
consuner's paying. And when | see a $0.10 increase, when
| see a $0.20 increase, that's a 20 to 30 to $0. 35
i ncrease to the consuner, because that's how retail works.

So to answer your question, I'mnot for any
increase. |I'mfor the parties involved to work together
to figure out a better costing nmechanismthat will take
care of the dairy farnmers and not penalize Class |, which
will thus reduce Class | mlk, which will then thus put
nmore mlk into Ill and IV, which is going to drive down
the blend, which is going to pull noney out of the dairy

farmer. Okay? |'mnean, | went to ASU, which is known as
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Harvard of the West, | get it, but with ny math, telling
me you are pulling noney out of the dairy farnmer.

So let's -- let's try to identify -- and ny
frustration that | have with this entire process is

everyone knows ny nunber. Call ne. 1'll sit in any

2024

meeting with dairy farners, National MIlk, sit with anyone

that's there, and try to cone up with a proactive way to

fix the system But the systemis broken, and it needs to

be repaired.
Q |"mgoing to digress for a nonent.

A. Sorry for ny rant. Chip, | know you're upset at

Q Well, I'"mactually going to digress based upon

your conmmentary, which is that -- you were here yesterday

for the exam nation of Ms. Keefe, correct?

A. | was.

Q As a nenber of MG and with all those boards you

sit on --
A Yes, sir.
Q -- did you nake efforts to reach out to

cooperatives about the M G proposal s?

A | personally made phone calls. How this started
was with -- there was a vote being taken wi thin | DFA about
this proposal. It wasn't |ooked favorably by the co-op

community. As a matter of fact, ny good friend from AE,
Mriam Eri ckson Brown, was called many tines in

frustration. And we supported taking a vote, and it did

not pass. And at that call | stated ny frustration to ny
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co-op friends, that doing this blindly, doing it in a --
hi dden behind all of our backs, which is it was, no one
reaching out, and then just asking for a flat |ine vote
was i nappropriate.

Q You nean a flat line vote on the National Mk
pr oposal s?

A. That's correct. Wthout any of us even seeing
t hem

Q And did you also then also attenpt to say, "Look
we have got an alternative we want to talk about"?

A. At that tine, Chip, the -- the MG group was not

forned, if | recall. | do recall having conversations

with the CEO of Aurora, himcalling ne saying, "W need a

2024

voice in this comunity. WII you help nme?" And | hel ped

recruit people that are within the M G group.

Q And did there cone atine later that you tried to

tal k about this?

A. Yes, sir. |I'msorry. Yes. Then |ater was going

to them But the co-ops were not going to -- obviously
it's going against their nmenbership, so they were flatly
denied that they wanted to be -- to talk about it or

participate wwthin it.

Q But the effort was made.
A. | personally made the effort.
Q Okay. So let's turn to slide 10 for a nonent.

You tal ked about Arizona. W haven't yet
addressed Virginia. And | just want to point out, when

you | ook at Virginia, and the fact that -- as for
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Shanmrock, National M|k proposes using the nodel average.
But for four other locations, they are -- I"'msorry -- for
three other |ocations they are going down, and then for

anot her nmenber of MG they are going up fromthe nodel,

correct?

A Yes, sir.

Q Let's turn to the slide -- | think you have
actually covered the next slide. | don't think we have

ski pped anyt hing, unless there's sonething here you want
to expand on.

A. No, | think | have hit this.

Q Ckay. So let's now turn to Proposal 21, which is
slide 12.

What is your position on Proposal 21, which would
increase the Class Il differential?

A Yeah, ny argunent, simlar to Hood and AE' s, which
is we are pooled plants, and we are conpeting with our
conpetitors. Particularly in Arizona, we do have a
conpetitor that would be a non-pool ed operation in
culture. So I'"'mnot for it at all.

Q And so the issue about being a conpetitor with a
non-pool plant is they wouldn't be obligated to pay this
differential, correct?

A That is correct.

Q And as to any fluid creans, you wouldn't be able
to refornmulate, correct?

A No. | follow the standards of identity within

t hose categories, so I'mnot able to refornul ate.
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Q And what is your view about whether higher prices
w il drive down dermand?

A. Well, | think the -- if we're | ooking at
elasticity and inelasticity, | have a | ot of thoughts
wthinthis. And | think if you look at it holistically
t hroughout the data, argunents can be made that m |k woul d
be consi dered inelastic.

| can give you an exanple, one with even Nationa

MIk's proposal of -- with that they deembeing it's
inelastic, the mlk still drops.

Q You nean, Dr. Kaiser's data?

A |"msorry, yes. Dr. Kaiser's.

Q But the denmand still drops, correct?

A Still drops. Still drops. It's not falling

within the standard error rate of saying that it's not,
but it's still dropping.

The other would be through, in nmy opinion with it,
when | started at Shanmrock in 1991, roughly 70% of ny mlk
in what | would call the take-hone package, so the gallon
and half gallon, was branded, and 30% was private | abel.
It's absolutely flip-flopped now So now |I'm at roughly

80% private | abel, 20% brand. That's all due to price.

So if you -- if you take a look at holistically
t hroughout and you say, well, it's not elastic. Go |ook
at the items of which | sell, they are driven by price.

Wien | pronote ny brand, it increases by 25% That's
because of price.

So, you know, | think we -- any good statistician,
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anybody can neke their data read the way they want. [|'m
just looking at it through ny business. Price increases
reduces Class | demand, and certainly reduces
profitability, and takes away fromny ability to invest
nore in the ESL val ue-added itens, which |I think every
dairy farmer wants ne to continue to invest in.

Q Let's turn to the next slide.

| have a preface before we tal k about Proposal 20,
because we have already heard a nunber of questions of
earlier wtnesses --

A Yep.

Q -- and the coimmentary that -- that the producer is
going to | ose sonehow that $1.60, which | think assunes a
| ot of information, correct?

But --

A Correct.

Q -- given what's happening with Class |, what is
your Vi ew about whether the producer ought to be concerned

about the loss of Class | sales --

A vell --
Q -- conpared to that $1.607?
A Yeah. For instance, let's just -- | nmean, we can

sit here and do the math, which I'mnot going to do on the
stage, but with that, increasing that or losing that, you

just do the math within what's that going to do when

you -- Class | drops? Were does that mlk go? It goes
into lower classes of mlk. 1t's going to reduce the
bl end check.
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Sol -- like |l said, | work for a dairy farnmer. |
see through their eyes. | see through their |enses. And
|"mjust saying, if we're trying to do everything we can
to help themget nore noney, is the current structure and
the way the proposal that's reading today, is that really
going to get it done? | say no. But | only got 31 years
experi ence.

Q So let's nowturn to slide 13, and we're going to
cover sonme of these very quickly so that we can finish
before 5 o' clock, if we can.

So what is your -- what is Shanrock's experience
wth Gade A and G ade B in your marketpl ace?

A. Yeah. So Grade A, it's nonexistent within ny
market. |'mnot as aware of --

(Court Reporter clarification.)

THE WTNESS: So within G ade A, within Arizona,

there is no Gade B dairy farmers. | even nmade a call to
verify that. Wthin Federal Order 5, |I'm not aware of
any. There could be sonme, |I'mnot aware of any. As a

matter of fact, in ny tinme in this business | have never
even heard of a demand or anything. But keep in mnd, |'m
a Class | dairy plant, so that's probably not as common,
but I haven't heard any Grade B m | k.
BY MR ENGLI SH:

Q So let's turn to the next elenent, your next slide
whi ch i s bal anci ng.

A. Yes. So within the bal ancing things, you can see

here the charges that we're getting. There is without a
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doubt, Shanrock, and when | get ny -- when | get ny bill,
| "' m paying for that balancing. |'mpaying for it within
the URC credit, which they clearly put out there. So to
sit there and say there isn't a bal anci ng charge
t hroughout for what | get, it's -- it's in contracts.
Everyone knows. W tal ked about it earlier. So
there are -- there are bal anci ng charge, or
bal anci ng fees, or balancing penalties if you aren't able
to doit. So |l ampaying for it within the over-order
prem um
And then obviously, | provide rolling forecasts to

our co-ops. | provide 90-day rolling forecasts. |If | am
above or below that, |I'mpenalized. |'mpenalized for
hol ding fees for themat the dock. |1'mpenalized -- al
that within -- in ny bill, they are passing all these
costs through to ne. |Is the dairy farnmer getting those?
| don't know, but |'mpaying it.

Q Shoul d USDA renove that charge fromthe C ass
differential ?

A. Absol ut el y.

Q Because you are already paying for it?

A Al ready paying for it.

Q Let's nove to the next slide which is the
i ncentive piece.

A. Yeah. So for Shanrock, sourcing mlk has never
been an issue. W wll -- there are -- are tines where it
could get tight, | wll admt that. The spring flush

is -- we are all aware of what that is, and there is an
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abundance of m | k.

And then, particularly in Arizona, when we have
t he nonsoon season, the cows don't |like humdity in
Arizona. They are fine with the 120. W have m ster
systenms for them But when the humdity increases,
they certainly drop. And there could be tight things, and
we do work with our co-op and our farmto -- to
manage that. But it's typically a two-week period of

time. The cows becone used to it and are able to

adjust to it. It's not sonmething that |asts forever.
Q | want to go back to the elasticity for one
nonent .
A Sur e.

Q What about mlk's conpetitive position with other
bever ages?

A. Well, that's ny -- that's ny biggest argunent here
is, particularly with you going to the retail space, we
can all renenber the days when you had ei ght doors and
seven of themwere for mlk. And now when you go into any
dairy case, you are roughly seeing two doors of dairy,
maybe three, depending on the size of retailer, but an

abundance of pl ant-based products, which we manufacture as

well. So Shanmrock is a manufacturer of plant-based
beverages, nut juices, as | like to call them But we
manage -- we nmanufacture those as well.

And | understand the price stability that they
have, which | don't, which it is -- their first ingredient

is water, not -- not mlk but -- so that's the -- that's
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the conpetitive nature that we see, is that |'m conpeting
agai nst all those other brands, and we, as an industry, as
the dairy industry everyone, are conpleting against that.
So what we want to do is nmake sure that we can keep our
prices conpetitive enough within that scope so that we can
continue to conpete against the plant-based and nut-based
j ui ces.

Q There's al so been sone questions today about,
wel |, you know, if you take that $1.60 out, you won't
know, then, what your conpetitor is paying.

s that an issue? Is it so nuch an issue
about paying simlar prices or about simlar regul atory
bur dens?

A. Yeah. | think I"'mless of -- I"'mnore of a
regul atory side of the exposure of that, understanding
what it is. |If it's an even playing field, I"'mwlling to
conpete. I'mwlling to do ny best. |I'mwlling to nmake
substanti al i nvestnments in our business, substanti al
investnents to drive down costs, increase efficiencies.

But when it's an unfair playing field, which | already
experience within depooling plants, it nakes it very
difficult to go out and conpete against |like itens.

Q Let's very briefly go to the last slide. Wat's
the point you are trying to make here from sonebody who
sits on IDFA, who sits on M| KPEP, who reaches out and
talks to --

A Yeah. | hit onit earlier, but as |I said, |

really want us all to cone together. And what | nean by
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that, I want the farner community, the co-op comunity,

t he i ndependents, the big brands, to try to find a
solution to this and work together. The in-fighting, the
goi ng back and forth, the he-said/she-said is not
productive. The only people nmaki ng noney seemto be the
attorneys in the room Chinp.

And | would certainly like to see that be utilized
and our efforts be utilized a nore -- in a way that we can
all work together to nake it a better industry, so that we
can conpete agai nst our true conpetition, which is the
pl ant - based bever ages.

MR ENGLI SH: Your Honor, | have no further
guestions of this witness. | wll preenptively for
tonorrow nove into evidence Exhibits 462, 463, 464, nake
the w tness available for cross-exam nation in the norning
after admnistrative matters.

THE COURT: You are amazing. You really are. M
hat's off to you.

THE WTNESS: He's not cheap, but he is amazing.

THE COURT: Al right. | knowit's tine to go.
|"d just Iike to have an idea about tonorrow. So we begin
wth an admnistrative item then we go to TimKelly.

Then, M. English, do we go to Chuck Turner of
Turner Dairy?

MR. ENGLI SH: Yes, we do, Your Honor.

THE COURT: Then do we go to Aurora Organic?

MR ENGLISH No, | think we're going to have to

switch sone things around given sonme w tness's schedul es.
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And so our intention, hopefully we can get through all of
these: David Hardy who is an Organic Vall ey CROPP
producer; followed by Organic Valley CROPP, a panel, and I
wi |l say ahead of tine it's three people, so we'll need
three chairs and deal with the mcs; and then Jay Luikart
from Danone; and if we get done with that, we then would
go to Aurora Oganic Dairy, who also has a dairy farner,
plus an Aurora Organic Dairy witness as well. And that's,
| think, anbitious, but that's the goal.

THE COURT: Excell ent.

Ms. Hancock would |ike identification of the three
people. Are you going to send out an e-nail?

MR. ENGLI SH: Yeah, we will get out an e-mail. |

think we already did. | think we sent an e-mail out. |
need to see what's going on. Al right. | thought the

list had everybody. So we will check the e-mail. If we
need to nodify, we will. But we sent out an e-mail

t hought of all the nanes.

THE COURT: But, you know, a tinely -- a current
e-mail mght help. |'msure you have all got a |ot of
e-mai |l s.

MR, ENGLISH We will endeavor to resend an

e-mail .

THE COURT: Thank you. Al right. | thank you
all. It's been a nmarvel ous day. And we now go off record
at 5:05. 1'Il see you in the norning at 8:00.

(Wher eupon, the proceedi ng concl uded.)

---000- - -
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