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1 (Thereupon, Exhibit 5-A was marked

2 for purposes of identification.)

3 JUDGE PALMER: This is the second

4 day of the hearing in this milk marketing

5 revision or amendment We have heardproceeding.

6 some testimony from a Mr. McDowell and

7 Mr. But earlierCessna at the end of the day.

8 in the day, we had h ear d fro m Mr. Wellington and

9 Mr. Dennis Schad. We had not gone into the

10 Wellington orcross-examination of Mr.

11 Mr. Schad, because there were some attendees, o r

12 some participants, I should ca Ii them, who were

13 not here at that point in time. So we are g 0 i n g

14 to have the cross-examination now.

15 So Mr. Wellington, if you would

16 return to the stand, sir, you have already been

17 sworn. And I was just handed a copy of a

18 document called " Revision to Wellington's

19 Testimony." and we mar ked t hat as E x h i bit 5 - A .

20 Everybody will shut off their cell
21 phones, please. A II rig h t , sir, I say,as you

22 are under oath. Maybe your counsel wants to say

23 a word or two to you. I don't know. Bring us

24 back together or whatever.

25 MR. VETNE: No, he is on his
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1 own.

2 JUDGE PALMER: He can handle it.
3 Who wan t s t 0 ask so m e que s t ion s ?

4 Well, can I --MR. WELLINGTON:

5 JUDGE PALMER: You want to talk

6 about your revision. Okay.

7 I gave out writtenMR. WELLINGTON:

8 As Itestimony yesterday. reviewed that later

9 I saw that there was an error inin the day.

10 Table 1.

11 So I wanted to correct that error.

12 and in doing so, it also changed the paragraph

13 immediately preceding that table, which is on

14 p age 2 0 f my t est i m 0 n y .

15 So what I have handed out now, which

16 I gather is Exhibit 5-A?

17 JUDGE PALMER: Rig h t .

18 MR. WELLINGTON: Basically

19 eliminates the last paragraph on page 2 and the

20 table that immediately follows it on page 3.

21 And so I would read, a tThat is called Table 1.

22 least read the text into the record. Is that

23 ok a y, Your Honor?

24 JUDGE PALMER: Sur e .

25 MR. WELLINGTON: Okay. The
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i resulting calculated make allowances. including

2 the $.0015 marketing cost are $.1780 perfactor,
3 pound for cheese, 8.1351 per pound for butter.

4 8.1510 per pound for nonfat dry milk and 8.2090

5 per pound for whey powder. Once again.

6 Agri-Mark is not proposing that these specific

7 make allowances be adopted, but rather showing

8 how the calculations would work using actual

9 survey product volumes in place of national

10 volumes. Then the table follows that.

11 The only change in the table was

12 under the row marked NFDM, for nonfat dry milk.

13 and under that is CD FA, for California Dairy.

14 Food and Agriculture. And M - E - D for me diu m,

15 there is a replacement 1 snownumber, which

16 And the n i n add i t ion. I ran the84,374,618.

17 calculations across, and I added the marketing

18 cost of the calculated numbers to.0015 to all
19 get the total make allowance with the marketing

20 involved.costs

21 So that was the only change that was

22 made.

23 All Whoright.JUDGE PAL MER:

24 wishes to examine?

25 I guess I will.MR. Y ALE:
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1 JUDGE PALMER: Yes, sir. Mr. Ya Ie.

2 MR. YALE: Everybody is

3 s tar i n g me do w n .

4 JUDGE PALMER: You have the

5 advantage of getting the witness while he is

6 fresh.

7 MR. YALE: Yea h.

8 (Laughter.)
9 CROSS-EXAM I NATION

10 BY MR. Y ALE:

11 Q. Benjamin F. Yale on behalf of SelectOkay.

12 Mil k. Lone Star Milk Producers, Dairy Producers

13 of New Me x i co, Continental Dairy Products.

14 Good morning.

15 A. Good morning, Ben.

16 Q. you have asked theIn your proposal,

17 department to consider an annual updating of the

18 make allowances using a study, which you discuss

19 I think more in Proposal 2, as well as the

20 California Dairy -- or California Department of

21 Food and Agriculture's manufacturing cost; i s

22 that right?

23 A. That's correct.
24 Q. Now, are you prepared to present any

25 witnesses on behalf of CDFA or anybody about the



223

1 2006 report?

2 A. We had - - t h r 0 ugh 0 u r c 0 a lit ion, we had

3 ask e d the CD FA i f the y w 0 u Ids end a wit n e s s

4 her e . And I gather the conversation led to that

5 they would need a request from USDA. So 0 u r

5 coalition asked USDA, and my u n d e r s tan din g i s

7 that they then asked California and then they

8 then declined to come here.

9 Q. They couldn't tell you "no" without the

10 USDA --

11 A. We went around in a circle. At this point

12 not. I am hop e f u i may b e i nth ere 0 pen e d

13 hearing, may b e w hen we w i i i be in a more

14 exciting place than Cleveland, they will be

is We will attempt to do that.w i i i i n g t 0 co me.

16 but as of right now.Ben, we t r i e d t 0 dot hat,

17 they haven't agreed to come.

18 Q. This is an exciting place. Who i sin the

19 coalition?
20 It is Land O'Lakes --A.

21 Q. Okay.

22 A. -- Foremost Farms, Associated Milk

23 Producers, Northwest Dairies and Michigan Milk

24 Producers.

25 Q. Let's go ahead, do you want to bring those
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1 up? We h a v e a n e x h i bit we wan t tom a k e - - I

2 don't know what number that would be.

3 JUDGE PALMER: It would be 9.

4 (Thereupon, Exhibit 9 was marked for

5 purposes of identification.)

6 JUDGE PALMER: I have been handed

7 a document entitled California Manufacturing

8 Cost. Annual 2005, and it is published by CDFA.

9 which I gather is initials for the California

10 dairy something or other.
11 MR. YALE: No, Department of

12 Food and Agriculture.

13 JUDGE PALMER: Food and

14 Agriculture. We are marking it for

15 identification as Exhibit 9.

16 MR. YALE: And I would note

17 for the r e cor d t hat t his i s a v a i i a b i eon the Web

18 site at their Dairy Programs, which is

19 www.cdfa.ca.gov. and you can get to the dairy

20 thing and they have a lot of wonderful

21 publications, this being one of them.

22 Have you seen this?

23 THE WITNESS: I have seen some

24 tables within it, but I have not read the entire

25 document.
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YALE:

Okay. Let's start with the cover. The2 Q.

3 title of this is the Manufacturing Annual Cost

4 fo r 2005; is that correct?

That is th e way it reads.

That is the one you want to use; is that

5 A.

That's correct.

And it -- notice down here that it is

10 published in 2006.

Yes.

Are you aware of anything more recent than

I am not a war e 0 fit.

Now, if you would, turn over to 6.

6 Q.

(Witness complies with the request.)

And the bottom of the paragraph, does that

7 right?

18 indicate what period of time that this study

19 covered?

Each plant -- well, it says -- it is saying

8 A.

21 that the 12-month period was in January 2004 to

22 December 2004. I am a lit tie con f use d b Y t hat.

23 but that is what it says.

If you would look over at page 8, at the

9 Q.

25 top of page 8.

11 A.

12 Q.

13 that?
14 A.

15 Q.

16

17 Q.

20 A.

24 Q.
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i A. It also refers to 2004.

2 Q. Page 17. By the way, p age 8 tal k s a b 0 u t

3 the cheese study, right?
4 A. Yes.

5 Q. Okay. Then page l7?

6 A. Yes.

7 Q. And p age 25?

B Yes, meaning 2004.JUDGE PAL MER:

9 THE WITNESS: Yes, 2004.

10 BY MR. Y ALE:

11 Q. Just as another example, there are a number

12 of them through there. look over hereBut let's
13 at page -- well, look at page 34, a little

14 different paragraph, paragraph number i.

15 That refers to 2004 also.A.

16 So it appears not to be just aQ.

17 typographical error in one paragraph. I t seems

18 to be pretty consistent throughout here that

19 this is looking at cost data in 2004 that was

20 audited in 2005 and reported in 2006. Does that

21 appear to be a --
22 It appears to be the cas e . I will beA.

23 straightforward with you, Ben, when I pulled the

24 numbers I used them from the summaryI used,

25 tables, when I went on the Internet and got
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1 t hat. So I didn't go through the report, the

2 entire report at the time.

3 Q. I twas con f us i n g tome and IThat is fair.

4 was making sure that there was not another

5 report out there.
6 MR. VETNE: Your Honor, may I

7 object? et cetera.John Vetne for Agri-Mark,

8 There is confusion here, because there was this
9 report that has been marked which was released

10 in 2006 and has a date of 2005 on the cover, but

11 it involves 2004 data.

12 There is, in fact, on the same Web

13 site 2005 manufacturing cost information

14 released November 29th, 2006, which is material

15 that Agri-Mark relied upon. Apparently that was

16 not ext r act e d fro m the Web sit e for t his

17 purpose. But it was fo r our purpose and we will

18 refer to it later.

19 JUDGE PALMER: A Ii rig h t . We will

20 allow your statement to be part of the record,

21 and the witness notes it, too, and so does

22 counsel.

23 THE WITNESS: That is what I use d

24 at the time. Actually, I had not seen this

25 exact report. I had seen past versions of it.
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i So when I looked at the tables, I assumed this

2 is where the tables But perhaps theycame from.

3 did not.
4 BY MR. Y ALE:

5 Q. That may add to the confusion or go to the

6 simplification.
7 But in your direct you did notexamination,

8 submit a copy of those tables as part of your

9 presentation, did you?

10 I did not.A. o h, no,

11 Q. Okay.

12 A. Not yet.

13 All Sol e t 's tal k for a moment --right.Q.

14 let's go back. The d a tat hat we h a v e for the

15 if you want to use that word loosely.current,
16 the Cornell study basically covers 2004, does it

17 not?

18 It is a mix of 2004 and part of 2005.A.

19 Right. So for purposes of someOkay.Q.

20 discussion in relationship to the Cornell study.

21 it is not inappropriate to look at a 2004 cost

22 study from California to do the comparison? I t

23 may not be relevant to exactly today. but

24 between the two, they roughly cover the same

25 period, do they not?
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1 I think that the Cornell studyA. Well, no.

2 said that most of the observations were between.

3 if I recall right, June of 2004 and June of

4 2005. So I believe it was sort of split almost

5 six months on either side, is what was said by

6 Dr. Stephenson.

7 So I guess you can look at it either way.

8 But w hat we wan t t 0 do i s use the m 0 s t cur r e n t

9 If Cornell were to update theirinformation.

10 information to be even more current than what

11 was last presented, we would like to use that

12 a Iso.

13 JUDGE PALMER: Do you h a v e en 0 ugh

14 copies to distribute that?

15 MR. VETNE: I w i i i .

16 MR. YALE: We are going to use

17 the 2004, t hat was a i i t hat was a v a i i a b Ie, You r

18 Honor. And i f the y - - we w i i i pro c e e d wit h

19 t hat.

20 MR. VETNE: I have a copy that

21 I am w i i i i n g t 0 s how t 0 c 0 u n s e i rig h t now.

22 was going to take that to the desk and get it

23 copied.

24 MR. YALE: Why don't you m a k e

25 copies. I have got enough to work with with



230

1 what I have right now. Let me jus t c h e c k 0 n e

2 t h i n g .

3 THE WITNESS: Can I add

4 something, or should I wait?

5 BY MR. Y ALE:

6 Q. Do you h a v e so met h i n g t 0 add?

7 A. I do.Yes,

8 Q. What is that?

9 A. That is that my understanding is that when

10 the department did their analysis, that they

11 discussed yesterday, that they also used the

12 fig u res fro m t hat Web sit e for the No v em be r 2 9 t h

13 released data. That is what I was using in
14 corresponding with that.
15 So I believe their analysis used that level

16 of data also.
17 MR. YALE: We are going to

18 have to delay some of our cross-examination

19 u n t i i t hat i s put i nth ere cor d and we can

20 examine that. I still have some more from this

21 report that I do wish to go through.

22 JUDGE PALMER: Sur e .

23 BY MR. Y ALE:

24 Q. And I noticed in that study, sir, I do want

25 to point to you -- if you would, look at page 10
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i of this report.

2 (Witness complies with the request.)

3 Q. And t his ide n t i fie s the y i e 1 d, doe sit not.

4 from their low and high cost plants?

5 A. Yes, it does.

6 Q. And do you know what the implied yield is

7 currently in the Federal formula?

B I don't recall.A.

9 Q. Does 9.6 something sound about right.
10 pounds, per hundred pounds of milk?

11 A. it does.Yes, yes,

12 And this yield listed here suggests a muchQ.

13 higher number, it not?doe s

14 It does. But I believe the 9.6 in theA.

15 order refers to 3.5 percent butterfat milk and

16 2.99 percent protein milk. And ita p pea r s t hat

17 at least the butterfat is higher in this table,

18 and I don't know what the protein is, because I

19 don't report the protein.

20 But one could, using that information, backQ.

21 it down to a 3.5 percent butterfat and determine

22 what that yield, what kind of recovery -- are

23 you f ami 1 i a r wit h the Van Sly kef 0 r m u 1 a ?

24 it can be done then.A. Yes, I am. Yes,

25 Okay. leave that at that.We willQ.
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1 JUDGE PALMER: Mr. Vet n e h and e d me

2 some documents. S h 0 u I d we mar k the m t 0 b eon

3 the safe side?

4 MR. YALE: Let's mark it in

5 case the discussion comes up.

6 MR. VETNE: That is the print

7 from the CDFA Web site of the 2005 survey

8 released November 29th, 2006, which

9 Mr. Wellington used and which is incorporated in

10 his Preliminary Economic Analysis.

11 JUDGE PALMER: So we should mark

12 it?
13 MR. VETNE: Please.

14 JUDGE PALMER: Let's pick the next

15 number and make it 10.

16 (Thereupon, Exhibit 10 was marked for

17 purposes of identification.)

18 JUDGE PALMER: The Government

19 counsel and the other people get a copy of it
20 too ?

21 MR. YALE: I am not g 0 i n g t 0

22 ask any questions on it right now anyhow.

23 BY MR. Y ALE:

24 Q. I would like you to turn to page 11, Figure

25 2. this is Exhibit 9. And it is styled
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1 "Simplified product flow in a cheese plant with

2 by-product processing." Have you seen t his

3 before?

4 A. No, not this particular flow chart. We

5 have other flow charts in our own operation and

6 things. But not this one.

7 Q. does this appear toAs a s imp i i fie don e ,

8 fairly well represent the flow of cheese in a

9 cheddar plant?

10 A. I don't know. I would have to go through

11 it in detail to see if it follows through.

12 have no reason to doubt that it would, though.

13 Q. cheddar cheese that is reported on theNow,

14 NASS, i s a -- it is a specific type of cheese,

15 is it not?

16 A. Yes.

17 Q. And it has to meet certain standards?

18 A. Yes.

19 Q. And those standards are set forth in the

20 specifications that are reported to NASS?

21 A. Yes.

22 Q. And do those -- and then also it hasOkay.

23 to meet the standard of identity for cheddar

24 cheese; is that correct?

25 A. T hat i s my u n d e r s tan din g .
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1 Q. I want to talk a moment about prices. Does

2 Agri-Mark report any products to NASS?

3 A. We report nonfat dry milk prices.

4 Q. You don 0 t r e p 0 r tan y c h e d d a r?

5 A. No.

6 Q. So your cheddar price that you sell yours

7 a tis not r e p 0 r t e d t 0 NASS and doe s not b e com e

B part of the weighted average of the cheddar

9 price?

10 That is correct.A.

11 Q. Are you aware of any plants in the

12 Northeast that report commodity cheddar to NASS?

13 aware of it. There may be, but IA. I am not

14 I know the pIa nt, I said,1 i k eam not aware.

15 the pIa n t s t hat we h a v e don 0 t .

16 Q. So yours 1 s jus t powder?

A. Jus t powder.

Q. And do you report any butter?
A. No, because we considered t hat at on e

17

18

19

20 point, but we don't h a v e i t --reporting butter,
21 our butter production is very seasonal at our

22 balancing plant. So we w 0 u 1 d h a v e but t e r t hat

23 meets the but it would notc r i t e ria on 0 c cas ion,

24 be a year-round supply. When we tal ked wit h

25 NASS, we felt that was probably not appropriate
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i to be reporting butter.
2 By the way, we do meet some cheddar cheese

3 t hat w 0 u 1 d dot hat a 1 so, we do so m e com mod i t Y

4 cheddar. again, i tis not on aBut, on c e

5 regular basis. And i t co u 1 d go a va r i e t y 0 f

6 pIa c e s wit h i n 0 u r own system or be sold as

7 commodity cheddar.

B So we f e 1 t we w ere not con s i s ten t 1 y me e tin g

9 NASS s tan d a r d s . That is why, when we spoke with

10 NASS, we made the de cis ion not t 0 in c 1 u d e it.

11 Q. So to follow up with that with the cheddar.

12 if you had higher cost at your plant and wished

13 top ass t hat on tot h e consumer, customer of

14 your cheese plants and they agreed to that, that

15 would not be reflected 1 n a higher cost for your

16 mil k; correct?is that

17 I t would not be -- it would not beA.

18 reflected in a higher cost for the milk. There

19 are h i g her c 0 s t sat 0 u r pIa n t s t h ant y pic all y we

20 see under the make allowance. There are also
21 h i g her c 0 s t s t hat we i n cur tom e e t d iff ere n t

22 standards that our customers have.

23 But the answer to your direct question

24 would be "n 0."

25 And tho s e c 0 s t s you try t 0 s h i f t 0 f f tot h eQ.
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i customer; is that correct?

2 You always try to shift costs off to yourA.

3 customers, as often as possible. You are not

4 always successful, Ben.by the way,

5 Q. I understand. I represent a group that is
5 not very successful i n terms of theirat that,

7 producer milk.

8 I am g 0 i n g tow a i tun t i i we get the 0 the r

9 record in.

10 Now, in your proposedin your statement,

11 statement, you indicated that for the powder

12 plant, you did not want to use the low cost, but

13 instead you wanted to use the medium cost plant.

14 A. I bel i eve t hat i s w hat USDA use din the i r

15 interim final decision. So we f e i t t hat we

16 would continue to use that

17 Q the NASS P r ice s r e p 0 r t ed,Right now, doe s

18 that represent -- for nonfat does thatdry milk,

19 represent a weighted average so that half the

20 nonfat dry milk is sold at or below or half is

21 sold at or above that price?

22 A. It is a weighted average price

23 Q. A weighted average price?

24 A. Yes.

25 Q. So it represents that 50 percent of the
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i milk is at or below that price or at or above

2 that price, isn't that right, isn't that what an

3 average means?

4 A. I don't think soNo,

5 Q. What does it mean?

6 A. I think on the weighted average, you could

7 have small volumes being sold at extremely high

8 or extremely low price, which would then

9 influence the weighted average price, and you

10 wouldn't necessarily have a 50/50 split on the

11 volumes.

12 Q. But it represents a weighted average?

13 A. That is true.
14 Q. What is the weighted average cost for

15 California's nonfat dry milk plants?

16 A. That was reported?

17 Q. Was i t h i g her 0 r lower t h ant hem e diu m

18 cost?

19 A. what I did was.Well. I mean, actually,
20 know maybe you don't want to go to Exhibit 10

21 but what I used on that was on Exhibit 10,yet,

22 the medium cost was $.1872the third page in,

23 per pound. And thatThat is the number I used.

24 is higher than the current make allowance of the

25 interim decision
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1 Q. What is the weighted average for that

2 period?

3 A. The weighted average 0 f all the plants?

Q. Of all the plants.
A. T h at would be . 1659.

Q. So you are proposing - - I t a k e i t you are

4

5

6

7 o p p 0 sed tor e pIa c i n g the NASS wit h the CME?

8 There has been a lot of discussion withinA.

9 my own 0 r g ani z a t ion But I would say ason t hat.

10 a straight I t h ink we w 0 u 1 d 0 p po s ereplacement,

11 t hat.

12 Okay. And the NASS i s we i g h t e d a v era g eQ.

13 price of nonfat dry milk sold?

14 Right.A.

15 You are pro p 0 sin g t hat the c 0 s t , at leastQ.

16 for the purposes of the California study, use

17 something that is greater than a weighted

18 average?

19 For nonfat dry milk, yes. I believe thatA.

20 one of the reasons the department used the

21 medium cost was to try to more reflect the

22 powder plants that are in the non-California

23 area, and the I think itFederal Order area.

24 may have something to do with balancing roles.

25 But I think it had more of a balancing role in
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1 past make allowance determinations than it did

2 now. I think that was their logic in doing so.

3 I would say, if the department wantedBen,

4 to use the weighted average for the entire

5 for example, and they were then not togroup,

6 weight the national production that they have

7 been doing, but weight the survey production

8 t hat Ius e din my tab Ie, I probably wouldn't

9 have a problem with them using the weighted

10 average for the group.

11 I f you i 0 0 k 0 n my r e p i ace men t Tab i e 5 - A .

12 you will notice something that was very

13 disturbing to me. On Tab i e 1, the non fat dry

14 mil k, NFDM, the weighted average cost goes to
15 .1510. that is $.1510 per pound; and that is
16 actually less than the current one and less than

17 the one that would occur if you updated with

18 just California that USDA showed in their

19 analysis.

20 So it i s not wit h g rea t joy t hat Ius e t hat

21 number. It probably would have been higher, had

22 I used the weighted average of the whole group.

23 However, I felt that I needed to be consistent

24 wit h what USDA used.

25 Q. So let's talk about those two usesOkay.
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1 that you say they went with. One i s t hat i t

2 accurately reflects plants that are in themore

3 Federal Order program as opposed to those that

4 California?are in

5 A. I think that was the sir.intent, yes,

6 Q. All right. Then why not just rely upon the

7 average cost of plants within the Federal Order

B program and ignore what is in California?

9 WelL. I think there is some concern thatA.

10 you need to have the largest possible survey

11 available. The strengths of the California

12 surveys are that they are actual audited numbers

13 that people have confidence in.

14 With all due respect to the Cornell

15 numbers, that is a brand new survey, unaudited.

16 So I think the California gives a lot more

17 credibility to it, and the department in the

18 past has consistently decided to use California.

19 I w ill tell you t hat we w 0 u 1 d h a v e

20 preferred not to use California in the past.
21 But we h a v e c h an g e d 0 u r p 0 sit ion now t hat we

22 have heard the department's arguments.

23 But let's take this one step further. TheyQ.

24 use the California -- so have you done any

25 analysis to compare the cost of operating a
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1 plant versus operating a powderin California

2 plant in any of the other locations in the

3 Federal Order program?

4 Other than what California reports in theirA.

5 s t u die san d w hat we h a v e for the L i n g s t u d y and

6 for the Cornell study. California was less than

7 the Ling study, but more than the Cornell study.

B Q. The department rejected the Ling study.

9 In their initial yes. Weinterim decision,A.

10 still support using the Ling and in our

11 com men t s , we h a v e asked the department to

12 reconsider that. But initially in the interim.

13 yes.

14 Your next point that you made was becauseQ.

15 there is a balancing function with powder in the

16 Federal Orders; is that right?

17 There certainly is in our order, yes.A.

18 How m u c h 0 f t his m a k e allow a n c e i nth eQ.

19 ten tat i v e fin aId e cis ion t hat we are now un d e r

20 is based upon an adjustment for the balancing

21 factor?

22 Well. it appears a lot less than there wasA.

23 in the past, because if you look at the huge

24 size of the plants in the Cornell study 1 nan d,

25 fa ct. I believe if you look at the same in the
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1
. .size in C a 1 i for n i a, the rei s now a pie ceo fit.

2 but i tis a much sma lIe r pie c e, particularly in
3 the Cornell study. The Cornell plants are very.

4 very large compared to the average size powder

5 plant and certainly much larger than our powder

6 plant in West Springfield, Massachusetts. So

7 there is 1 e s s of a component.

B The only reason I can think of they used a

9 medium. I believe they said in a past decision.

10 there was an attempt to look at something to do

11 on balancing, and trying to reflect more of a

12 reflection of average size in the Federal Order.

13 But the balancing is for the marketingQ.

14 t hat correct?area; 1 S

15 A. Yes.

16 And do you b a 1 an c e mil k for any 0 f theQ.

17 Texas plants?

18 A. No.

19 Have you sought, under market serviceQ.

20 payment provision of the act to have market

21 payments attributable to your cost ofservice

22 b a 1 a n c i n g the New En g 1 and 0 r d e r ?

23 we h a v e . Northeast order.A. Yes,

24 Is that pending or --Q.

25 That was rejected.A. No.



243

1 MR. YALE: One moment, please.

2 JUDGE PALMER: Sur e .

3 (Pause. )

4 BY MR. Y ALE:

5 Q. I f you wo u i d, t urn t 0 page 27.

A. 0 f the California?

Q. 0 f the California, Exhibit Number 9.

A. 0 kay.

Q. There i s another simplified f low chart.

6

7

8

9

10 Can you take a moment to take a look at that

11 there on page 27. Then I have some questions.

12 (Witness complies with the request.)

13 A. Okay.

14 Q. All right. Does this appear to, i n a

15 simplified version, represent what happens in a

16 butter/powder plant?
17 A. Yes.

18 Q. a -- as it shows here.Now, the products of

19 of a butter/powder plant, include -- obviously

20 we h a v e pow d e r , rig h t , the nonfat dry milk that
21 i s sol d . By the way, what moisture level is

22 powder sold at? Is it sold absolutely dry, o r

23 is there some moisture in it?

24 A. No, there is a moisture level. I don't

25 recall the exact amount.



1 Q.

244

About 3 percent?

We 11, it is 2 or 3 percent, but I am not2 A.

offhand.

Okay. And its ell s pow d e r , it also sells

3 sur e

right?

Yes.

Those are the primary sales, right? And

4 Q.

B the powder plant that is there long-term that

9 NASS t h ink s t hat the s ale s are r e p 0 r tab 1 e, w 0 u 1 d

10 report just the powder and would report the

11 butter; is that correct?

I believe so.

Now, also at a butter/powder plant, they

5 butter,

condensed, do they not, they produce

15 condensed?

At our plant, they do, yes.

Now, is condensed price based upon -- what

18 pricing is that under the Federal Order?

I t de pen d s on w hat t hat pro d u c t w ill

20 eventually be used for. A lot of times

21 condensed milk will be used for a Class II

22 product, be used for a Class IIIor it can

23 product, condensed milk could go into a cheese

So there are a lot of different uses for

25 condensed milk.

6 A.

7 Q.

12 A.

13 Q.

14 s ell

16 A.

17 Q.

19 A.

24 vat.
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1 Q. But condensed is not reported to NASS; 1 S

2 that right?

3 I don't believe so.A.

4 Q. And i t wasn't a trick question.

5 A. I have never heard of it being reported.

6 Q. And the con den sed can be are pIa c em en t for

7 nonfat dry milk for some uses; is that right?

B A. Yes, yes.

9 In fact, we had a he a r i n g a co up 1 e 0 fQ.

10 months ago, I guess it was in Pittsburgh, that

11 discussed the possibility that the condensed as

12 a substitution for condensed and powder, right?

13 I believe that was mentioned.A.

14 Now, i s condensed sold at any kind ofQ.

15 premium over the nonfat dry or the solids nonfat

16 within it?
17 I t de pen d s on the t i m e 0 f the yea r . I tA.

18 depends on the demand.

19 For example, it may be less than the going

20 For example, i f youin the flush t i me,rat e .

21 h a v e more milk coming 1 n and you can't dry i t

all, so you jus t try t 0 - - condensed, you can do

more volume through. So you jus t try t 0 fi n d

22

23

24 someone who wi 11 buy the condensed, because you

25 have to do something with the milk product.
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1 Other times of the year, you could get a

2 small premium level, at least that is what I am

3 told by our marketing people. I t de pen d s on the

4 supply and demand is really what it comes down

5 to.

6 You don't know, then, specifically whatQ.

7 your blended value of your condensed is?

B I don't. I don't have that with me.A. No.

9 Now, when the product is separated in theQ.

10 first step here, the powder is separated -- the

11 skim milk is separated from the butterfat.

12 right, that is the first step in a butter/powder

13 plant?

14 A. Yes.

15 And w hat i s 1 eft 0 v e r c 0 u 1 d be sol d jus t a sQ.

16 that correct?cream; 1 S

17 A. Yes.

18 And i s c rea m 0 r din a r i 1 y sold at a premium?Q.

19 It can be. i t de pen d s on theOnce again,A.

20 ci rcumstances.

21 In our plant, cream.we don't normally s ell

22 because we make butter.

23 Okay. Now, in the process of churning theQ.

24 cream, there are two outputs that come out. The

25 obviously, becauseis the butter,most common,
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1 that is what you are churning the butter for.

2 right?

3 A. Yes.

4 Q . And you also produce, as an outflow, you

5 produce buttermilk; is that right?

6 A. Yes.

7 Q. And do you sell buttermilk?

8 buttermilk powder on Bu toccasion.We sellA.

9 once again, it depends on the volume in the

10 plant.
11 If the plant is running full, and we need

12 the dryers to make the nonfat dry milk, okay, we

13 might have to move buttermilk a s a liquid

14 product; and usually we do that at a lower price

15 just to dispose of it, because we don't have the

16 capacity in the plant to handle all the volumes

17 that are there. So, once again, it depends on

18 supply and demand.

19 Q. The cost to produce the buttermilk, though.

20 is reported, when you reported your costs for

21 your plant, was it not, of a butter/powder

22 plant?

23 A. I believe it was, and then we reported the

24 cost of solids We usually get ainvolved, yes.
25 lower price for buttermilk. Bu t i will be
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i honest with you, so met i m est hat de pen d s on

2 supply and demand for powder and buttermilk.

3 Q. Sur e. It is a commodity?

4 Right.A.

5 Q. The cost of producing the buttermilk is
6 incorporated in the cost of operating a

7 butter/powder plant, is that a fair statement?

8 I believe so.A.

9 Q. And i s the val u e 0 f the but t e r mil k

10 i n cor p 0 rat e din tot h e CIa s s iv for m u 1 a ?

11 A. i t h ink i tis ref 1 e c t e din t hat we h a v e

12 t 0 - - the CIa s s iv for m u 1 a i n c 1 u des the pro t e i n

13 and -- well, it includes the nonfat solids that

14 are included in the butterfat. i think the

15 buttermilk is included.

16 We pay for all the components that come

17 into the plant. Whether those components become

18 nonfat dry milk or buttermilk, they are still

19 being paid for.
20 But in the computation of the values atQ.

21 plants for the proxy value for Class iv, the

22 value of the buttermilk included in thatis not

23 formula, is it?

24 i believe -- my understanding is thatA. No.

25 the components are being priced as if they were



249

1 nonfat dry milk. I don't bel i eve t hat we get

2 anything free out of this, in terms of the

3 pricing. I would have to go back and look at
4 the details of it.
5 Q. I would like you to take another lookNow.

6 at this -- let's look at this Exhibit 10 that

7 Mr. look atVetne provided. And if you would,

8 the butter manufacturing costs, sin c e we are

9 talking about butter right now, or buttermilk.

10 A. Okay.

11 Q. In addition to the high cost and low cost

12 they also report a range of cost, do theygroup,

13 not?

14 A. They report a range of costs for particular

15 categories of cost.
16 Q. And if you were to sum up theRig h t .

17 minimum costs in that range, it is just a little

18 10 cents a pound, is it not?o v e r

19 A. Yes. But I think you have to - I imagine

20 they do this the same way that Dr. Ling did it.

21 in that they really looked at the high and low

22 for the whole plant cost population.

23 So if you had, you know -- a plant may have

24 a lowest packaging costs of the group, but i t
25 may not have the lowest other ingredient costs
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i of the group. Sot her e may not be a pIa n t t hat

2 represents all the lowest costs or a plant that
3 represents all the highest costs.
4 I don't think you can up and reallysum i t

5 tell you much. It really just tells you what

6 the range is for the specific categories.

7 But you would have to look at what the low

8 and high group costs to actually get ac 0 s t

9 total c 0 st.

10 Look at the bullet point above theQ.

11 breakdown, And whatthe last bullet point.

12 percentage of the butter was processed at less

13 than the weighted average?

14 According to bullet point, it says,A.

15 "Approximately 64 percent of the butter was

16 processed at a cost less than the current

17 manufacturing cost allowance for butter."
18 I misstated that question. But you areQ.

19 right. t hat 1 s wha t i t say s.

A. L e s s t h an . 156 cents per pound.

Q. Right. Do we know based on t his how much

20

21

22 but t e r i s pro d u c e d a t - - we can say the nth a t

23 half the butter, though, is produced at less

24 than the 14.08 cents; is that right?

25 A. No.
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1 Q. We can't say that?

2 A. On c e a g a in, we s po k e a b 0 u t t his be for e .

3 could have a plant that is making amean, you

4 huge amount of butter at a very small cost,

5 which would then weight -- you could have a

6 third of the butter, for at 10 cents aexample,

7 pound, a pound, andand two-thirds at 16 cents

B the weighted average would be 14 cents. That is

9 what I am saying. I don't mean to be

10 argumentative, but it could be that way.

11 Q. You an s w ere d the poi n t I Weam getting at.

12 don't know how much but t e r i s pro d u c e d a t a

13 particular We-- at 50 percent of the butter.

14 don't know w her e 50 per c en t 0 f t hat but t e r i s

15 priced, do we?

16 No, not from the table, no.A.

17 And a v e r y 1 a r g e vol u m e co u 1 d be pro d u c e dQ.

18 at prices lower than the make allowances that we

19 have in the Federal system, right?

20 That is true, and I believe that probablyA.

21 that is reflective in the Cornell data. T hat

22 of our problems.was one

23 Do you compete for sales of butter withQ.

24 plants from California?

25 On a regular basis, I would say probablyA.
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1 not California. But we c 0 u 1 dMidwest, yes.

2 with California. Butter is generally a national

3 market. I hear our marketing people complain

4 more about the Upper Midwest people than the

5 California people.

6 Q. Members of your coalition?

7 A. No, members of my cooperative --

B No. I am talking about complaining aboutQ.

9 members of your coalition?

10 No, they are the good guys.A.

11 (Laughter.)
12 I just wanted to make sure that was clear.Q.

13 There was that ambiguity there.
14 There is a very healthy level ofA. No.

15 com pet i t ion for but t e r, and we com pet e 1 i k e

16 everybody else.

17 But I t h ink we 0 c cas ion all y w ill buy but t e r

18 from the West Coast. So there is movement of

19 butter all ways.

20 But because butter is also something that a

21 lot of stores want to be able -- they need

22 but t e r on it is sometimesa very short notice;
23 difficult to get that butter from California on

24 short notice. It is easier to get it from a

25 short distance, like the Upper Midwest.
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1 Q. Now, par t 0 f the rea son, a s we gob a c k t 0

2 the hearing that we held earlier, the make

3 allowance hearing, you gave testimony that in
4 short said that you needed to have these reduced

5 prices, because it was hurting your member

6 producers, because their plants were losing

7 money, does that sound like a fair --

B We needed to have higher make allowances.A.

9 Q. Right.

10 Which could affect the price and reduce it.A.

11 Because, yes, our plants were in a loss

12 position. that's correct.

13 Have you done - - now, do you s ell -- let'sQ.

14 put it another way.

15 Do your members' exclusivelymil k, i sit
16 marketed to your plants?

17 Our member milk?A.

18 Q. Yes.

19 Less than half of our milk goes to ourA. No.

20 own pIa n t s .

21 But the proposal that you make that isQ.

22 going to reduce -- or that was accepted by the

23 department in the final decision and is still an

24
. .issue in this hearing with all the other

25 factors, accepting the fact that you needed
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1 higher make allowances for your plants, that

2 also reflects the prices of the product or the

3 milk that you sell to other plants; is that

4 right? It is not just your plants that the

5 price is getting for all the milkchanged, i tis
6 that you sell on behalf of your members?

7 A. yes.Oh, yes,

B Okay. Now, approximately how many poundsQ.

9 of milk does Agri-Mark market annually?

10 Roughly about 2 1/2 billion pounds.A.

11 Q. Now, there have been some estimates of

12 approximately a 20 cent impact on the prices for

13 milk as a result of the tentative final
14 decision. Have you heard those?

15 A. Yes.

16 Okay. one of the baselineAnd, in fact,Q.

17 decisions or comparisons to baseline,

18 Dr. McDowell and them came very close to that

19 number; is that right?

20 I believe so.A.

21 Soon 2. 5 b ill ion po un d s , how much - - onQ.

22 all how much would t hatof your producers' mil k,

23 affect them?

24 I have to do the math.A.

25 Make sur e you get the de c i mal in the rightQ.
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1 place.

2 I believe that represents 25 millionA.

3 hundredweights, and at 20 cents a hundredweight.

4 it would represent about $5 million.

5 Q. And the reI i eft hat you get a t you r
6 plants -- now, you have got cheese and powder

7 plants, So the impact was disparate.right?

B mean, the powder did not have quite the

9 improvement in make allowances for you as you

10 saw it as the cheese plants?

11 A. That's right.
12 So for the plants and the mix of theQ.

13 product that you sell you r-- or not you sell,

14 plants acquired from your members, approximately

15 how m u c h did t hat ten tat i v e fin aId e cis ion

16 improve that at the plant level?situation,
17 Probably somewhere around $3 to $4 million.A.

18 Okay. of your sales to theSo on allQ.

19 producers, they lost $5 million, and they got

20 back approximately 3 to 4 million in changes in

21 the profitability of their plant?

22 Okay, but there is a lot more to thatA.

23 situation than just that transfer of money, Ben.

24 All right.Q.

25 are this: Not only are ourA. Our concerns
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1 plants losing money, there are other

manufacturing plants t hat are losing money who

may leave the are a. And when t hat happens, i t

2

3

4 is going to affect over-order premiums, i tis
5 going to affect the availability of market

6 outlets for milk.

7 Our plants, losingfor example, i f we are

8 $5 million -- or $4 million, excuse me, and our

9 members " We 11.are turning around and saying.

10 how can I avoid that $4 million loss? I just

11 don't have to ship to Agri-Mark anymore, and I

12 can avoid that loss and get that higher --" and

13 if they did not make the change, excuse me, i f

14 they did not make the change, they could avoid

15 that loss by not shipping to Agri-Mark anymore.

16 And we w 0 u 1 d not h a vet h e a b i 1 i t Y t 0 k e e p

17 our plants. We would have to close plants

18 b e c au s e i f we don't h a vet h e e qui t y i nth e

19 membership and the milk to do that, then there

20 would be less of a market for the product. I t

21 would certainly affect our producers by far more

22 than a million to $2 million across the amount

23 of money involved.

24 That represents on our volume somewhere

25 around 5 cents. 5 to 7 cents. We are looking at



257

1 this as the ability to not only keep our plants

2 being able to cover their costs, but plants in
3 the Northeast to cover their costs, to provide

4 markets for our members' opportunities tomil k,

5 get over-order premiums.

6 So there is a lot more to it than that.

7 You just can't have a make allowance that

B doesn't cover costs and expect plants to be

9 there or expect members to gain money through

10 the Federal Order system but lose it through

11 their operations and yet stay with the

12 cooperative. T hat i son e 0 f the i s sue s t hat we

13 fa c e . just a sum of the mathSo i t is not

14 numbers, as you put it.
15 in that analysis that you just gave.Q. Now,

16 you indicated that there is over-order premiums

17 in the market?

18 there are.A. Yes,

19 Then why didn't you reduce the over-orderQ.

20 premium structure to absorb the costs?

21 Well, because most of the over-orderA.

22 premiums that are out there are for the Class I

23 market. b e c a use we don'tWe can get those,

24 h a v e - - we try t 0 k e e p the mil k sup p 1 i est i g h t

25 by putting it through the manufacturing plants.
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1 The over-order premiums are not in the

2 manufacturing plants to any great extent.

3 because of this make allowance issue. The

4 over-order premiums we get fr 0 m CIa s s I

5 processors.

6 We could have taken that money from those

7 and used those against their lossesprocessors

B instead of giving them to and thenour members,

9 our members would not have been competitive with

10 other producers in the marketplace and it would

11 have been a further leaveincentive for them to

12 the cooperative.

13 PI us, i f we we r e t 0 dot hat and 0 u r me m be r s

14 became a supply of cheaper milk in the

15 marketplace, then others that were paying the

16 Class I premiums, processors, mightlike Class I
17 decide at that point that they could get a

18 cheaper supply directly, and that would erode

19 the Class I premium.

20 So it is sort of a price dance that you are

21 doing out there, that you are trying to keep

22 milk supplies as tight as you can to keep the

23 premiums up.

24 Our members interpreted the losses at our

25 operations differently from the prices that they
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1 have received. we pay qua 1 i t YFor example,

2 premiums to our members.

3 A lot 0 f t hat i s fu n d e d t h r 0 ugh CIa s s I

4 over-order premiums. Members feel they earn

5 those premiums because of the higher quality

6 mil k. So i two u 1 d be a s e r i 0 u s con c ern i f we

7 lower those.were to

B We are regularly informing our members of

9 our losses, occur, why wewhy tho s e 10 sse s

10 operate the plants, and they have accepted those

11 as the reasons for losing, a tIe a s t on a

12 short-term basis.
13 Sorry for the more complex answer. But

14 there is a lot to it.
15 No, we un d e r s tan d t hat. Sol e t me b a c k upQ.

16 though. Part of those over-order premiums of

17 Class I market is to cover your costs of

18 balancing those Class I is it not?markets,

19 A relatively small amount. We try to pushA.

20 ash i g hap rem i u m s a s we can. Some of it is to

21 cover that, though. And we doh a v e d iff ere n t

22 marketing fe e s, depending on how much services

23 they want.

24 But we a 1 soh a v e a v e r y s t r a i g h t for war d

25 over-order premium that 1 S a competitive
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1 producer premium.

2 Do you have level deliveriesQ. or even

3 delivery credits, or premiums for not

4 receiving --
5 A. It is not so much a premium on the

6 producer. Usually premium is straightforward.

7 Okay. There is aIt is difficult to explain.

B breakdown for it.

9 There are service And a t thecharges.

10 level deliveries, you would have a much lower

11 service charge than somebody who wants spot

12 deliveries or uneven deliveries during the week.

13 On an over-order premium charge that

14 exists, usually that is a producer based one and

15 pretty much everybody who buys Class I milk will

16 pay that amount, in addition to a service

17 charge.

18 But the service charges that you talk aboutQ.

19 for the uneven, for the spot loads and stuff is
20 because if they receive s pot loads, that means

21 that you have erratic need for your balancing

22 plants, sometimes you have too much.powder,

23 sometimes you have too little, and there is a

24 associated with that, right?c 0 s t

25 Right.A.
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And you are colI e c tin g t hat in part, you

2 say?

It covers part of the cost of market

4 balancing. because, first ofNot all of it,
3 A.

5 all, you want to make that sale, particularly

6 because it is a Class I sale, and a Class I sale

7 benefits the market and the producer price most

So as a farmer o r g ani z a t ion, we wan t t 0B of all.
9 do that.

PI us, you also have to meet standards under10

11 the Federal Order as a percentage of your milk

12 shipped as Class I.

13 Q. Now, you mentioned that if plants don't get

14 enough return, then they are not going to be

15 able to stay in business; is that right?

16 A. That's true.
That is true for any business, isn't it?17 Q.

That is true.
And t hat a 1 s 0 a p p 1 i est 0 the far m s, doe sit

Absolutely.

Do you know what the farm -- it costs your

18 A.

23 producers to produce the milk that your plant is

Far m 0 r e t h ant hey are get tin g rig h t now

19 Q.

20 not?

21 A.

22 Q.

24 buying?

25 A.
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1 under the pricing system.

2 Q. How Ion g can the y s u s t a i nth at?

3 A. on va r iou sWell, that is why we work

4 s u c has the CWT pro g ram, we he 1 p e dprograms,

5 de vel 0 p e d the MILC pro g ram. Others are trying

6 to get that additional money. So. I mean, there

7 with that.are serious issues

8 But trying to get the money out of plants

9 in our mind, is penny wise and dollar1 S ,

10 foolish in the long run, because if you don't

11 have the plants there, you are going to have far

12 later on.more costs

13 So i t 1 S a balancing act. We believe that

14 the problems of price that farmers have right

15 now are certainly not a make allowance issue.

16 We bel i eve t hat i tis c au sed by the t rem end 0 u s

17 g row tho f hug e fa c tor y - 1 i kef arm sin New Me x i c 0

18 and Texas, Ben, who are lowering the amount of

19 milk or raising the amount of milk production in
20 the country and supply and demand dictates that

21 the national price is S 0 we t h ink t hatlower.

22 is the driver that is affecting our

23 profitability of our farms more than anything

24 e 1 s e .

25 q. Shouldn't the same driver apply to plants



263

1 as it applies to farms?

2 Not in the regulated market that we haveA.

3 that you have minimum pricing that you have to

4 If you have minimum pricing, either youpay.

5 cannot pay less, if you are a proprietary plant.

6 or if you are a co-op plant, members don't

7 expect you to pay less. They are going to be

B very cognizant of it and looking for other

9 opportunities where they do not pay less.
10 Is the production in your region declining,Q.

11 level or increasing?

12 Right now, it is declining.A.

13 How Ion g has t hat d e c 1 i neb e e n g 0 i n g 0 n ?Q.

14 It is sporadic. now, it has beenRightA.

15 go in g on a b 0 uta yea r . a s aBut as a region

16 whole, Newi t has bee n go i n g on a b 0 uta yea r .

17 York goes up and down, Pennsylvania goes up and

18 down, even Vermont to some extent goes up and

19 down. But the res t 0 f the f i v est ate s t hat we

20 operate in inN ew E n g 1 and are pre t t Y m u c h g 0 i n g

21 down on a s tea d y bas is.

22 So as I understand your premise again.Q.

23 about it being penny wise and pound foolish, i f

24 there are plants, there will right,be farms,

25 that the farms will have a market for their
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1 milk; is that right?

2 The farms have a market for their milk.A.

3 right, if there are nearby plants, correct.

4 Q. If there are no farms, will there be

5 plants?

6 You nee dab a 1 an ceo f the two. In theA. No.

7 Ion g run, you have to have generated enough

B money in the marketplace for farms to cover

9 their costs and make a reasonable level of

10 profit or at least a reasonable level that will

11 give them the incentive to stay, and the same

12 thing for plants. again, oft en it is aOnce

13 balancing act to make sure you have both.

14 because you need both, Ben.

15 Now, you made a comment minimumaboutQ.

16 prices and the like. And I wan t tog i v e you a

17 hypothetical that deals with that issue.
18 I want you to assume two plants in the same

19 market of equal S 1 Z e , sufficient to surplus

20 mil k, I mean, the milk is readily available to

21 meet the plants.
22 And cur r en t 1 y you h a v e a pIa n t t hat i s

23 producing milk at about 14 1/2 -- or producing

24 cheese at T hat14 1/2 cents per pound. Okay.

25 is plant A.
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1 Plant B is producing it at 18.5 cents. so

2 you have an average. I am going back to the

5 Q. -- to 16.5 cents per pound. Okay.

5 Already, the plant at 14.5 has a

7 competitive advantage, does it not, over the

yes.

and it can use thatright.
competitive advantage in what ways?

12 We 11, it can use that additional funds to

13 pay farmers more money and procure more milk, i f

14 it so chooses, or it can create more profit for

cheese at a cheaper price

cheese at a cheaper price

21 Q. And 1 e a v i n g t hat s c e n a r i 0 and t hat

assuming there is enough

3 old --

to grow, i s n ' t it true

4 Th at is fine.

24 that in a period of time that that would

25 overtake the 18.5 cent plant unless it changed

A.

8 18.5 ?

9 Given your scenario,A.

10 Q. Now,All

11

A.

15 its bottom 1 i n e .

16 Q. Or it could sell

17 to other customers?

18 Or it could sellA.

19 Q. Expanded markets

20 Expanded markets.A.

22 situation, how Ion g --

23 capital for that plant
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1 its operation?

2 Well, not necessarily. Some of it dependsA.

3 on where -- you are making an assumption that

4 you have two plants in the and theysame market,

5 are almost basically at the same location. And

6 if that were the cas e , I would agree.

7 But I think a lot of what we are looking at

8 through this order decision is the 14 1/2 cent

9 plant -- I am sorry, the 14 1/2 cent per pound

10 pIa n tis 1 0 cat e din a not her mar k e t , s u c has New

11 Mexico, and the 18 1/2 cent per pound is located

12 in a market and the milk froms u c has New Y 0 r k ,

13 New Y 0 r k i s not g 0 i n g t 0 f low tot hat 1 4 1 / 2

14 cent plant without great c 0 st.

15 So that is the different scenario. I would

16 agree if both plants are located right next to

17 one another and they have different cost

18 that the 14 1/2 cent plant willstructures,
19 likely expand and eventually the 18 1/2 cent

20 plant will leave.

21 Okay.Q.

22 I thinkJUDGE PALMER:

23 Wellington has testified long enough forMr.

24 t his session of the morning. So why don't we

25 take a break for about ten minutes. I think it
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1 i s about time to take a break.

2 MR. Oh, rig h t .YALE: a I I

3 (Thereupon, a recess was taken.)

4 JUDGE PALMER: The recess has

5 ended, and. Mr. Ya Ie, you were questioning

5 Mr. Wellington. Proceed.

7 BY MR. YALE:

8 Q. I want to go back, we w ere t a i kin gab 0 u t

9 this hypothetical of an 18.5 cent plant and a

10 14.5 with an average, for the purposes of this.

11 that the cost was 16.5 and that was the make

12 allowance that was allowed and that set the

13 minimum Do you r e c a i iprices these plants paid.

14 that?
15 Yes. I recall that.A.

16 Q. Okay. And you made a comment that that

17 doesn't work, because that is assuming they are

18 a Ii in the same market, but really, you have got

19 a market up here, Iand you have got markets,

20 think you used the word New Mexico, it i s a

21 wonderful P i ace. You have been there?

22 A. It is a wonderful place.

23 Q. So let's assume forGreat place to dairy.
24 a mom e n t t hat you h a v ego tap i ant i n New Me x i co

25 or West Texas and this is the scenario.
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1 Okay. Do you k now how m u chi t c 0 s t s t 0

2 c h e e s e per po un d fr 0 m New Me x i cot 0 Newmove

3 York?

4 I am told that if you move it in bulk on aA.

5 regular basis, move cheese, largeyou can

6 distances at relatively low cost, probably under

7 a nickel But I don't know the e x acta pound.

8 We don't normally move bulk cheese.amount.

9 But on occasion, we move bulk butter.

10 And that could be somewhere under 10 cents

11 a pound, am notit might be close to 5, but I

12 It is much cheaper than I thought it wassur e .

13 when people first started talking about it a

14 number of years ago.

15 Okay. scenario, andNow, if taking theQ.

16 let's put the plant in West Texas, the 14 1/2

17 cent plant and let's make this change, and their

18 cost for their milk has now been reduced by 2

19 cents a pound, because they pay only minimum

20 price.
21 Would you not agree that they have the

22 ability now to move cheese much further from

23 their plant at a competitive price than they did

24 before, because they got that extra 2 cents?

25 A. Yes.
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1 Q. So here comes the point that I want to ask.

2 Bob, And t hat i si f you h a v eat h 0 ugh t on t his.

3 that if you provide lower and lower cost milk to

4 the newer, plants to thelarger, more efficient

5 are you not speeding up the process thatwe s t,

5 you were talking about in which not only is the

7 processing but the production going to move out

8 of the Northeast?

9 There is a strong possibility of that.A.

10 don't think it all will occur, but it will move

11 that direction, yes.1 n

12 Q. And we tal ked a 1 i t tIe bit ago a b 0 u t

13 cheese, minimumand there was that theoretical

14 plant, and you said that you can't necessarily

15 sum i t up because somebody may have cheaper

16 labor, and I acceptbut not cheaper packaging,

17 t hat, and I think the department accepts that,

18 because that is probably the way they listed it

19 But there are some large plants in

20 California that are very efficient, are there

21 not?

22 Mr understanding is yesA.

23 Q. And 0 n e 0 f tho s e i san no u n c e d t 0 b u i 1 d a

24 plant in the process of doingin West Texas,

25 t hat, is it not?
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1 A. I have heard some news to that regard. But

2 I don't know anything about it.

3 Q. price, do we notOkay. So by lower i n g t his

4 create a greater incentive for that to occur in

5 those regions?

6 Okay. By lower i n g --A.

7 Q. minimum-- the cost for the milk under the

B pricing.

9 Well, t hat may - - i t may bet h e cas e; butA.

10 at the same time if you don't do it, you are

11 going to have plants leave faster in other

12 So I am not saying it doesn't happen.areas.

13 But it doesn't Therehappen in a vacuum.Ben.

14 are other things.

15 If you don't do it, there are other things

16 t hat occur that could be as equally onerous to

17 producers, at least the producers that I

18 represent.
19 Let's go back to this example again.Q.

20 though, where the plants are in the same place.

21 If there 1 S a plant that is at 18 1/2 cents and

22 the make allowance is 6.5 and it is 4 1/2 cents.

23 14 1/2 cents for the other plant

24 161/2 make allowance, right?A. o h,

25 Make allowance, If you raise theright.Q.
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1 make allowance, you don't change the competitive

2 relationship between the plants; is that

3 correct?

4 I would have to think about that I f youA

5 raise the make allowance -- 1 e t' s follow through

5 on t his. I f you are raising the make allowance.

7 you are lowering the Class III price, everything

8 else being equal, to all the plants

9 Q. Right.

10 A. And you would allow the higher cost plant

11 to cover more of their costs lower costand the

12 plant to either sell more product at a lower

13 price or pay producers more, or turn more profit

14 to the bottom line So that is what happens.

15 Repeat your question.

16 Okay. But does it -- does that situationQ.

17 you just described increase in favor of the

18 lower cost plant, if you raise the make

19 allowance?

20 Well, does it do more than it did before?A.

21 Yes, I would say it does. Yes.

22 Q. W h i 1 e we jus t men t ion e dam i nut e ago

23 I want to talk about that for aminimum prices,
24 second.

25 You in d i cat e d t hat you sell mil k and you
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1 sell and you haveit at over-order premiums

2 charges and those things. How d 0 youservice

3 price that milk? Do you price it at the class.

4 Federal Order class price, plus or minus a

5 number?

6 Generally, yes.A.

7 Q. Is that a fairly common way in which milk

B is priced in your area?

9 As far as I know, yes.A.

10 That the Federal Order price is used as theQ.

11 reference price for moving that commodity of

12 milk?

13 On producer milk, yes.A.

14 And the n a 1 s 0 i n t e r m s 0 f the s eQ. Yes.

15
. . .minimum p r 1 c e s , cheese plants -- first of all.

16 have an opportunity to pay youras a co-op, you

17 producers less than the minimum prices, right?

18 We have that opportunity; but there areA.

19 i f we a v ail the m s e 1 v e s 0 fvery serious issues

20 that opportunity.

21 I am not saying it is a good thing. ButQ.

22 you have the opportunity?

23 A. Yes, yes.

24 It is also true the proprietary plants canQ.

25 purchase milk at less than class prices, can
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1 they not? Cheese plants, but bottling plants.

2 but things that only make cheese.

3 Well, there I amis a question as to that.A.

4 not sur e e x act 1 y how the 0 r d e r has i n t e r pre t e d

5 t hat. J\ understanding is that that has

6 occurred in the past.
7 But I don't believe, t 0 my k now 1 e d g e , we

B haven't done that, sold it with milk.

9 Although -- in the Northeast, I don't bel i eve we

10 have done that.
11 C 0 u 1 d we h a v e don e i t d u r i n gat i m e 0 f

12 extreme surplus when our balancing plant is full

13 on Memorial Day and we have to move milk to

14 Wisconsin? That probably could happen.

15 But perhaps Orderit was a non-Federal

16 pIa n t we moved i t to. I don't know.

17 I want to go back a moment t 0 C a 1 if 0 r n i a,Q.

18 and you were talking about wanting to use those

19 I think you would agree with thisprices.
20 that the California dairy pricing andstatement,

21 pooling program is more comprehensive than it is

22 in the Federal?

23 What do you mean by "comprehensive"?A.

24 First of all, that it covers all plantsQ.

25 t hat pur c has e w h at we call G r a d e A, they call
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1 market grade milk, where in the Federal Order

2 program, plants, manufacturing plants, can

3 choose to be 1 nor be out.

4 A. That is true.
And ita 1 sop r 0 v ide s for - - you tal k a b 0 u t

of production of plants. They also do a

5 Q.

-- or cost of manufacturing. They also do

6 c 0 s t

B audited studies of cost of producing the milk.

9 do they not?

I believe I have seen some of those costs.

7 co s t

11 But I don't know if they do them on a regular

I have no knowledge of those.

And do you know what the percent of sales

14 that California plants make outside of the State

15 of California?

No.

Are you aware that it is nearly half?

No. I am aware that they make substantial

10 A.

19 s ale sou t sid e the s tat e, but I don't know the

Now, I think at this point, I want to turn

12 basis.

22 to your Proposal 2.

Okay.

I am not saying I won't go back, but right

I think that we will move into Proposal 2.

13 Q.

16 A.

17 Q.

18 A.

20 degree.

21 Q.

23 A.

24 Q.

25 now.
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1 Some of these are clarification jus tquestions,

2 understanding the nature of the proposaL. Your

3 proposal only looks at the make allowances; 1 S

4 t hat correct?

5 A. Yes.

6 Q. And i t doe s not look a t the y i e 1 d s ?

7 A. No, it does not propose update of the

B yields automatically.

9 Q. And i t doe s not - - a t the pIa n tit s elf.
10 there is no requirement to check to compare what

11 the product at those plants is actually sold

12 for, we reI yen t ire 1 y on the NASS for the val u e

13 of the finished product?

14 Yes, that is true.A.

15 All So the study of the makeright.Q.

16 allowances would not look at any income from

17 products that are not reported as part of the

18 Any income that a plant makes that sellsNASS?

19 a commodity or a product that is not one of the

20 four commodities, that price for that product

21 will not be captured; is that correct?

22 That is the way the Cornell study hasA. Yes.

23 done it this initial and I believe that ist i me,

24 wha t proposing, the same method.we w ere

25 Now, if you recall the Cornell study, andQ.
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1 it may have been changed sin c e then, but at the

2 point it was presented by Dr. Stephenson, that

3 at that point, nobody had really peer reviewed

4 his study; is that right? Do you r e c a I I t hat?

5 A. I don't recall that.
6 Q. Do you r e c a i i w h e the r he ide n t i fie d i f

7 anybody had analyzed it with him to check his

8 math and his methodology or anything?

9 A. That I don't recall.
10 Q. And, obviously, t hat was not - - we don't

11 know all the plants to know whether he got good

12 plants, bad plants, you know, he did a random

13 d raw and t hat i s a I I we k now; i s that right?

14 A. He didn't disclose which plants were there.
15 We had some issues with the number of plants and

16 the like.
17 Q. Rig h t . And he didn't -- and even to the

18 department, it hasn't been disclosed?

19 A. I don't know if he disclosed it to the

20 department.

21 Q. Now, are you suggesting a higher number of

22 plants be surveyed?

23 A. I would leave that up to the department to

24 determine. But I think it would be valuable to

25 have a higher number of plants, yes. I t h ink we
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1 w 0 u I d h a vet h e a b i lit Y t 0 do i t i f we co u I d m a k e

2 use of the experienced marketing administrative

3 staff out there.

4 Keep in mind that Mark Stephenson was very

5 limited in his time and efforts, being a

6 university professor with a lot of

7 responsibilities. So I would hope we could

8 survey more plants.

9 Q. Now, as I understand the question that was

10 made from Mr. Vetne that you were proposing that

11 you establish a formula and that there would

12 never be another Federal Order hearing regarding

13 the changes, un i e s sit was a c h an g e i nth e

14 formula; is that right?

15 A. I w 0 u i d hop e the r e w 0 u i d be n 0 - - t hat we

16 could just use the same methodology for the

17 survey on a regular basis, i i key 0 u use the NASS

18 methodology, and then if you needed to change

19 the methodology, that you would then go to a

20 hearing to make any changes in the methodology.

21 Q. that you areNow, the methodology, though,

22 proposing is not exactly the one that

23 Dr. Stephenson used; is that right?

24 A. No, it is. I want to use his methodology

25 that he put together.
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1 Q. Including his plant selection?

2 Well. he had a plant selection that I knowA.

3 hew 0 r ked wit h USDA 0 n . That is a good

4 question, Ben. I don't mean to hesitate on my

5 response.

6 But we did have some concern, for example.

7 that he chose, five largeout of 20 plants,

8 pIa n t s on c h e e s e . So I would much prefer that

9 they had done a random sample and just had

10 chosen enough plants that you would have a

11 sufficient number of large plants and not have

12 t 0 s t rat i f y i t by the 1 a r g e .

13 But we w 0 u 1 d be will i n g tog 0 wit h the

14 exact procedure, i f t hat i s w hat USDA f e 1 t the y

15 should do. I would leave that decision up to

16 USDA.

17 So you would allow the Secretary to deviseQ.

18 a methodology --

19 Select the samples.A.

20 -- select the samples and take thisQ.

21 methodology, and there would be no opportunity

22 for any participants 1 n the dairy industry t 0

g 1 V e i t any scrutiny before i t 1 S put in to

place?

A. WelL. I would suggest, since t his 1 s more

23

24

25
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1 of a longer term approach, that this might be

2 something that could be offered 1 n a tentative
3 decision, not even going into effect, but

4 getting comments from the industry once the

5 Secretary decided to do this.
6 Q. You mean a recommended decision?

7 A. a recommended decision.I am sorry,
B in the event that -- or is there aQ. Now,

9 level of participation of plants within the

10 Federal Order program that the need for

11 California would no longer be necessary?

12 I believe that if you could audit allA. Yes.

13 the plants and actually have auditing, such as

14 California does, you wouldn't need to have

15 California, because you would now have an

16 audited structure and you would basically be

17 auditing the population, much the same way

18 California does.

19 Short of that, again. I wouldI guess, once

20 1 e a v e i t up tot h e USDA tom a k e the d e cis ion, i f

21 they felt comfortable enough that they had a

22 sufficient survey size, to leave California out.

23 Although, there may be arguments and

24 t hat the y h a v ere 1 a t i vet 0 the NASSreasons

25 since NASS covers California, they maysurvey,
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1 want to leave California in there for that

2 reason.

3 Q. obviously, withThere is a cost associated,

4 this type of a study, right?

5 A. Yes.

6 Q. Who i s g 0 1 n g top a y t hat c 0 s t ?

7 A. I believe that that should come out of the

B Market Administrator's offices, because the

9 function of this is to determine make allowance

10 to get the class prices. Whether the individual

11 Market Administrators incur the cost of the

12 plants associated with their marketing area or

13 whether they have an aggregate cost to do the

14 entire study and then prorate that according to

15 volumes. I w 0 u 1 dIe a vet hat up t 0 USDA and the

16 Market Administrators to discuss.

17 Now, as it stands now, these prices would,Q.

18 in fact, directly impact the I and II prices.

19 because they would be part of the advanced

20 pricing system; is that right?

21 That's true.A.

22 and I think youQ. Now, you are aware,

23 participated, there was a hearing about two

24 months ago in Pittsburgh regarding a completely

25 different formula that would price I and II
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1 separately from the III and iv. Do you recall

2 that?

3 A. Yes.

4 Q. All right. And a t t hat point, what happens

5 wit h t his NASS sur v e y w 0 u 1 d n 't n e c e s s a r i 1 y

6 impact what was going on 1 n the Class i and II;
7 is that right? Or not NASS sur v e y, the Cor n ell

B methodology applied to the make allowances for

9 III and IV?

10 Well, affect the moverit would stillA.

11 involved. It would still

12 Does it?Q.

13 Yeah, because it doesi believe it does,A.

14 with it.move

15 Q. Does i t move wit h the make allowances, 0 r

doe s i t move on a separate relationship t 0

cheese and powder prices?

16

17

18 i h a v ego t top u 11 b a c k my memory on t hatA.

19 particular piece. moveBut i bel ieve it does

20 with it. It would move with the make

21 allowances.

22 So it is your understanding that whateverQ.

23 happens in this changes the makehearing, it
24 allowances, the yields, the methodology to

25 determine --
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1 A. I believe so, Ben, but I would have to go

2 and review that. 1\I don't want to misstate.

3 mind is focused on the make allowances here.

4 Q. IfSol e t me ask you t his que s t ion the n :

5 t his 0 n 1 y a f f e c t e d I I I and IVan d did not a f f e c t

6 i and II. you find out that they moved

7 separately, is it appropriate to have Class i

B handlers pay for the cost of this survey?

9 A. Yes.

10 Okay. Now, when the department makesQ.

11 these -- let's say on an annual basis would do

12 the survey and make the changes, would you

13 anticipate that the department would issue any

14 opportunity for public comment that it could

15 respond to, or would it be an automatic thing

16 1 i k e the NASS?

17 1\ initial proposal would be that it wouldA.

18 be an automatic thing like the NASS. i f USDA

19 felt they needed some public comment or the

20 1 i k e , that is, of course, their decision on

21 t hat.

22 i am try i n g t 0 a v 0 ids 0 m e 0 f w hat weBen.

23 have been through on t his, in t hat when the make

24 a 11 0 wan c e s c h a n g e , t hat we don't h a vet 0 s pen d

25 several years and a lot of complicated
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1 procedures to try to get a change --

2 Q. I understand that.

3 A. That is the intent of it.
4 Q. I am jus t try i n g t 0 u n d e r s tan d it, b e c a use,

5 these things can be complicated.as you say,

6 Now, when they do this initial -- when they

7 make an announcement on make allowance, would

8 they be required to do an economic analysis such

9 a s we jus t saw yes t e r day and d i s c u sse d wit h

10 Cessna and Dr. McDowell?Dr.

11 A. T hat w 0 u i d be up tot h e USDA t 0 dot hat.

12 don't know if they would or not.
13 In a way, I want this to be structured

14 almost like the NASS. And the y don't do a NASS

15 every time. The NASS c h a n g e s eve r y m 0 nth.

16 Q. these cost studies can have a lag of aNow,

17 rig h t , from the time it is actuallyyear or two,

18 applied, right?
19 A. Yes.

20 Q. In fact, we saw t hat, we w ere i 0 0 kin gat

21 something reported in late 2006, that really

22 goes back to costs in 2005, right?
23 A. Yes.

24 Q. I think in light of energy and ethanol fro m

25 the farm side and everything else. I t h ink we
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1 would all agree there has been a significant
2 change in the cost structure, both to produce

3 milk and to process milk that has occurred in

4 those two years; is that right?

5 A. That's correct.
6 Q. If this were applicable at this point, the

7 2005 cost would not -- would be applicable for

B 2000 -- yeah, 2005 costs more 0 r2008 - - no.

9 less would be -- I guess it would be 2007. I t

10 would be two years behind?

11 A. I think that would probably be the case.

12 yes.

13 Now, i n the event that this occurs and itQ.

14 determines that the high costs that were

15 attributable, for example, 2005, use this
16 hypotheticaL. s 0 we don't tryLet's move ahead,

17 t 0 con fu s e it.

18 say in 2010, they announce theLet's

19 it is going to be in effect for 2011.prices.
20 but really there was a study for 2009, correct?

21 Okay.A.

22 But let's say that 2009 had extraordinarilyQ.

23 high costs on the plant side of the costs.
24 A. Yes.

25 Which would mean higher make allowances andQ.
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1 lower minimum prices to producers.

2 That's right.A.

3 Q. t hat a s we beg i n t 0But at the same t i me,

4 enter the year 2011, producers are facing an

5 extraordinary cost maybe due to an extreme

6 drought or some other huge issue that is having

7 a monumental impact on their costs, would the

B department have the discretion to decide not to

9 make the make allowances at that time, or would

10 they have to go through a hearing to make

11 changes in order to recognize the impact at the

12 farm level?

13 Well, I believe that the make allowanceA.

14 issue really addressed to what are the true

15 minimum costs of making the product, and that it

16 is not going to relate directly to what the

17 producers are receiving.

18 There are times when they are receiving a

19 higher price, Solsometimes a lower price.

20 would say that it becomes it automatically.

21 There will cas e , for example, with thosebe a

22 higher costs in 2009, that where the producers

23 would have benefited by not having a reduction

24 in their price, because of a higher make

25 allowance that the handlers actually incurred.
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1 So, yes, the r e may be a two - yea rIa g, and.

2 unfortunately, that may hit producers at

3 different times relative to their income.

4 Nobody wants to see that. But hopefully, there
5 will also be benefit on the reverse side of the

6 lag structure, when costs decline, and yet the

7 make allowances stay lower than it would.

B Q. But getting back to my question, does your

9 proposal provide this department the discretion

10 to decide whether or not to make the make

11 allowances as reported by their study?

12 Like I said, I would prefer that theA. No.

13 structure be very similar to, 1 i k e, the NASS.

14 and the department doesn't choice inhave a

15 w h e the r t 0 in v 0 k e new NASS p r 1 c e s eve r y m 0 nth.

16 They are automatically put into the formula.

17 Do you recommend that this proposal beQ.

18 instituted without a recommended decision?

19 No, this one, I believeI believe -- no.A.

20 there should be a recommended decision.

21 believe there should be a lot of forethought.

22 input from the industry on this.
23 But this is not an emergency situation in

24 regards to Proposal This is aNumber 2.

25 long-term solution that the industry needs to be
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1 aware of and be comfortable with.well

2 So I would definitely think they would need

3 a recommended decision on this, comments and the

4 often ini i k e . T h i n g s t hat we h a v e don e more

5 the pas t t h a n we h a v e don ere c e n t i Y .

6 Q. You are trying to think outside of the box

7 for the future, as opposed to addressing an

8 immediate --

9 Correct, correct.A.

10 Q. I wan t tog 0 b a c k t 0 a not her top i c t hat we

11 briefly addressed.

12 As i t t urn sou t now, you would agree that

13 the - - we h a v e awe i g h t e d a v era g e p r ice for the

14 NASS sur v e y for pro d u c t s sol d , but we don 0 t

15 have a weighted average price, per se, that is
16 being used for the costs for the make

17 Would you agree to that?allowances.

18 I t h ink we d 0 as 0 f the i n t e rimA. Well,

19 decision. That was a weighted average.

20 You believe that is a weighted average?Q.

21 A. Yes.

22 Q. And do we h a v e awe i g h t e d a v era g ere gar din g

23 their yields?

24 I think the yields were based on formulaA.

25 Y i e Ids. But I don't believe they were based on
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1 actual data that you created a weighted average

2 from. Mr understanding, that is not a weighted

3 average.

4 Q. Do you believe that the department should

5 consider whether or not producers can sustain
6 lower minimum prices in making this decision or

7 not?

8 A. 1 ST hat a difficult question, b e c a use we

9 always concerned about producer prices beingare

10 a cooperative. But we a 1 s 0 fee 1 we h a vet 0

11 balance out the need to maintain markets and

12 have markets available for producers, and also

13 reflect those producers who have invested in

14 val u e add e d pro d u c t san d h a vet h e i r own pIa n t s .

15 So I would prefer that when we look at

16 whether producers have the ability or whether it

17 is going to affect their income, that they can

18 address those on the Class I and II sides as

19 they tried to do at the hearing in December.

20 But on the man u fa c t u r i n g allowance,

21 bel i eve t hat s h 0 u 1 d rea 11 y be bas e d on a t rue --

22 best representation of the manufacturingora s

23 as can be determined.costs

24 Q. Okay. I want to change subjects. I am

25 going to talk a moment about the NASS. Would
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1 you a g r e e t hat the NASS has c i r cui a r i t Y i nit s

2 pricing structure as it currently is used?

3 It has circularity with the CME. Is thatA.

4 what you are referring to?

5 Q. Wit h the CME?

6 I don't understand, by "c i r cui a r i t Y "A.

7 Q. Does it have circularity in terms of the

B fact that plants are unable to recover their

9 costs from the marketplace because of the NASS?

10 I don't believe so.A. No,

11 Q. You don't bel i eve t hat - - you bel i eve t hat

12 plants currently, canif they have higher costs,

13 move those on to customers and not have to pay

14 producers that extra cost?

15 No, they can't do that. But I don't knowA.

16 if it would be interpreted as circularity.

17 I am going to read a quote that you gave atQ.

18 the make allowance hearing, a yearjust about

19 January 24th, page 1496, i t looks like. ofago.

20 the transcript.
21 of the reasons -- so thereIt says, "One

22 was a cost involvement and there was a marketing

23 structure built around it. We are trying to

24 accommodate that now and that's very difficult."

25 You've been talking about butter.
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1 JUDGE PALMER: Slow down.

2 BY MR. YALE:

3 Q. and"So the r e was co s tin v 0 i v e din t hat,

4 there was a marketing structure built around

5 t hat, and we are try i n g t 0 a c com mod ate t hat now.

6 and that is very difficult. One of the reasons

7 i tis d iff i cui t b e c a use we h a v e a c i r cui a r

8 structure that was also noted, that when you

9 increase the price of butter, and, in fact, we

10 have tried to do that to accommodate these

11 higher costs involved, that increase in the

12 price of butter will get built back, for the

13 m 0 s t par t b a c kin tot h e NASS sur v e y and i t w i i i

14 jus t increase our butterfat cost." Do you

15 recall making this statement?

16 A. Oh, yes, o ka y, yes.

17 Q. And you agree to that?

18 A. Oh, yes, yes.

19 Q. Does that apply to the other commodities?

20 A. Yes. I am s 0 r r y , you were interpreting
21 about circularity, I was not sure exactly what

22 you meant.

23 Q. It may have been a circular question.

24 (Laughter.)
25 A. Yes. In the sense that when you try to
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1 for example, on powder isincrease your cost,
2 the one that I often use, you can only do it

3 basically if your competition is doing it. And

4 if your competition does it along with you, the n

5 USDA com e s by, surveys what the price is and

6 that new higher price now gets factored into the

7 NASS. So to the extent that that is circular,

B I apologize for my misunderstanding.yes.

9 Q. And I t h ink a t you r pre par e d s tat e men t t hat

10 was given at that "Industryhearing, you said,

11 is not subject to Government price regulations.

12 Increased costs may be passed on and recovered

13 by buyers."

14 I am not sure ifA. You try t 0 - - once again,

15 I said that. 1 sinI don't recall. But if it

16 i tis. And I bel i eve t hat t hat i smy statement,

17 always what everyone tries to do.

18 Whether you can do it or not de pen d s on the

19 competitive situation. It is often tougher.

20 though, Ben, when you have a benchmark price

21 that buyers can refer to.
22 And then you talk about powder and you gaveQ.

23 an example. I tI want to quote this thing.

24 international demand for nonfatsay s , "In 2005

25 dry milk powder was rising, as were the costs of
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1 energy to make the product. Dairy America.

2 Federation of cooperatives, including Agri-Mark.

3 that jointly market about 80 percent of the U.S.

4 nonfat dry milk production, was able to adjust
5 its selling price and accounted for the increase

6 surcharge."as an energy

7 A. Yes.

B " Their hope was to exclude t his energyQ.

9 sur c h a r g e fr 0 m the NASS p r 1 c e sur v e y . The NASS

10 did not allow a separate surcharge and instead

11 r a i sed the NASS sur v e y p r 1 c e . That higher price

12 was subsequently used in the Class iv price

13 calculation and raised the milk price paid by

14 Federal Order nonfat dry milk manufacturers

15 accordingly. And des pit e the hi g her en erg y

16 manufacturers additionalreceived nocosts,
17 money to cover these costs." Do you recall?

18 I do.A. Yes.

19 So is not the problem here that makes theQ.

20 need to change the make allowances as much the

21 fact that you as a processor cannot pass your

22 costs onto the consumer or a customer?

23 A. Yes.

24 Okay. one ofNow, when a dairy farmer,Q.

25 your members, or a reducedhas an additional
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1 due to the fact of higher -- right now.income

2 1 e t me b a c k up.

3 The way t his works, a s I understand it.
4 -- and let's just use the powder. aYou h a v e1 S

5 high energy cost to make the powder. YouOkay.

6 try top ass t hat on tot h e customer, the NASS

7 captures it back and takes it and then adds it

B back into your cost of your milk so that the net

9
. .
is no increase to you, in your salesright,

10 effectively, or your margin.price,
11 And by raising the make allowance, however.

12 you are able to do that instead ofbecause,

13 it on to the customer, you just reducepassing

14 the cost of your milk, right?

15 Well, that But you are actuallyis true.A.

16 talking about a specific instance where the

17 market was tightening and the prices were rising

18 and the attempt was made to pass it onto the

19 There are times where the marketcustomers.

20 prices are declining because of supply and

21 demand, and costs are rising because of energy

22 or other factors, it is notand then, you know,

23 rising prices you can try to pass along.

24 So i t de pen d s on the Youcircumstances.

25 would try to pass it along, Thereif you can.
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1 are circumstances where you can't pass it along.

2 And, you know, there are higher costs that have

3 to be incurred by somebody.

4 Q. Okay. And t hat i s my poi n t . That is where

5 I am leading up to, is that the higher cost is

6 instead of being passed up the chain, asnow,

7 they say to the get spa sse d down t 0consumer, it

B your supplier of your milk?

9 Well, the higher cost needs to be in theA.

10 chain. And whether it can be passed up or down

11 depends on the mar k e t c i r cum s tan c e s .

12 I think the way the order hasSo I mean,

13 structured their pricing, it should reflect the

14 true cost of making the product.

15 If you do that, and then at the same time

16 the market allows us to increase the price of a

17 product and to the extent that that covers t hat

18 additional then that is amanufacturing cost,

19 good thing for everybody.

20 But when you're trying to just relate the

21 boy, one is based on supply and demand.tw 0,

22 whether you can move your price, and one is

23 based on the cost of making the product. And

24 they don't always -- in fact, they rarely move

25 in sequence.
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1 I understand that. But by go 1 n g wit h theQ.

2 make allowance, though, if you have the scenario

3 to push it on, you can, but if you can't, you do

4 it through your cost and your make allowance and

5 you would take it in reduced price to the

6 producer, right?

7 A. Well, do it through our makeno, we don't

B allowance. We can only do the make allowance

9 through what the Federal Order system allows us

10 t 0 do.

11 Q. In this particular proceeding, the one that

12 is also going on now, the make allowance is

13 at least the prior one, hopefully wegoing up,

14 changed that but the make allowancein this one,

15
. .1 S going up, receive less moneyso the producers

16 to offset those costs, right?

17 a 11 else being equal.A. No -- I mean, yes,

18 But keep in one of the things that youmind,

19 said in the beginning was, if you can pass it

20 along to your customer and raise -- and get it

21 from your customer, well, as this make allowance

22 is changing, ok a y, we are pas sin gal 0 n g

23 additional prices to our customer.

24 Nonfat dry milk prices have risen

25 substantially, a s an example. Dry whey prices
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1 are up dramatically.

2 Q. As a result of the make allowances?

3 No, as a result of trying to pass along --A.

4 as trying to raise the price. I am saying,

5 raising the price to your customers and covering

6 okay, Youare two different things.you r costs,
7 of related the two, and I am saying theys 0 r t

B related.are not

9 unrelate them for a second.Q. Let's

10 A. Sur e.

11 Q. If you want to adjust your costs and you

12 cannot get it out of the chain and you have to

13 do it by reducing the price of your milk, that

14 is the producer that pays that, right?

15 The producer is getting - - he is not payingA.

16 it. He i s get tin g the val u e for the mil k t hat

17 is represented by the value of what is making

18 the product, Iand what the product sells for.

19 mean, that -- so the producer is not getting --

20 you know, the producer price may go up or down.

21 just like it does when cheese or butter moves.

22 But on the make allowance side, the way

23 that the end product pricing is worked through

24 the order, is that the producers get the value

25 of their milk after you take -- after you
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1 consider the selling price and then you subtract

2 the make allowance.

3 o. the producers justSo, in other words,

4 really get whatever the milk is worth and they

5 have their costs and their role in this has no

6 imp act on w hat the val u e 0 f the mil k is?

7 A. I mean, basically, the price of their milk

B determined by supply and demand.1 S

9 I mean, that is why we see, for example.

10 that supply is starting to tighten right now,

11 and you are seeing cheese prices go up, as I
12 noted whey and nonfat dry milk prices go up. I

13 am ant i c i pat i n g rig h t now t hat the a v era gem ilk

14 price in 2007 to be somewhere between $2.50 and

15 $3 a hundredweight above 2006 milk prices, and

16 that is supply and demand working.

17 And the same supply and demand should alsoQ.

18 apply to plants based upon their efficiency.

19 right, the inefficient plant should not be

20 protected under the system, that they should

21 rely upon the price of the commodity based upon

22 supply and demand as well, right?

23 Well, supply and demand has to impact whatA.

24 they get for the cheese or butter or what have

25 In terms of the plant itself, if a plantyou.
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1 is going to be allowed -- if you have a set of

2 costs that the plant is getting, and let's say.

3 for example, it is set at a higher level than

4 another plant, say, there is a low cost plant

5 out there, wherever that may be, you know, that

6 plant can, 1 i k e we h a v e bee n tal kin gab 0 u t, do

7 other things with that additional money that is

8 out there.
9 But if you have pricing, and i tisminimum

10 at a level for that higher cost plant, that

11 higher cost plant, if they follow the minimum

12 pricing and it can't cover their costs, they are

13 going to be out of business. There is no

14 alternative to that.
15 A lower cost plant can competitively bid

16 for more milk because of that, so, you know.

17 they can competitively sell their product for

18 1 e s s , if they so choose to do, or they can turn

19 a profit and perhaps want to do more investment.

20 A t w hat poi n t d 0 you d e t e r m i n e - - 1 e t meQ.

21 back up.

22 Based upon the way the formulas are set

23 in particular for the commodities, thenow,

24 margin that the plants have is fairly fixed in

25 the system, You h a vet h e NASS tells youright?
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1 how much you are selling -- what the product is

2 worth, you take out your make and that tells you

3 what you have to pay for your milk?

4 A. Rig h t .

5 Q. The plants basically have to operate within

6 that make, is that a fair statement?

7 A. yes.For those set commodities,

8 Q. And you just said that those that have a

9 higher cost are not going to be able to stay in
10 business, and they are going to go out of

11 business; is that right?

12 A. Rig h t .

13 Q. A t w hat poi n t do we d e t e r m i new her e the

14 make should no longer cover a plant of higher

15 cost?

16 A. Well, t hat i s w her e I am pro p 0 sin g t hat, i n

17 my pro po s a i I have, saying that you look at
18 where 80 percent of the milk is covered. We had

19 to give an estimate of that. Not at the

20 weighted average of it, saying half the plants

21 can't cover their costs or half the milk or

22 whatever. As, a g a in, we k now the we i g h t e d

23 average does not always have to be half.
24 Q. You are proposing 80 percent?

25 A. I am pro p 0 sin g t hat, saying that, yeah.
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1 there is 20 percent of the milk that would not

2 be able to cover their costs. Not every plant

3 should have to cover their costs. We are not

4 proposing a hundred percent of the plants cover

5 their costs.

6 But we 1 0 0 ked a t 80 per c e nt, b e c au s e my

7 understanding is that California looks at up to

8 about 80 percent when they determine what their

9 final manufacturing allowances they will allow

10 in the state.
11 And, when Mark Stephensonin addition,

12 looked at his population sample, he came up with

13 a number that represented 82 percent of the

14 mil k, I believe, and 33 percent of the plants.

15 So we f e 1 t 8 0 per c e n two u 1 d a 11 0 w a 1 a r g e

16 volume of milk to cover their costs, because

17 those plants have to be there. But it still

18 only represents less than 33 percent of the

19 plants. So I don't think it is overly

20 burdensome.

21 You s t ill have a lot of plants out there

22 that won't be able to recover their costs, but

23 they have to work on efficiency of their plants.

24 a s we a 11 do.

25 I have no otherMR. Y ALE:
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1 questions at this point.

2 Very well. OtherJUDGE PALMER:

3 questions? Yes, Mr. Rosenbaum.

4 CROSS-EXAM INA TION

5 BY MR. ROSENBAUM:

6 Q. Good morning, Mr. Wellington.

7 A. Good morning.

8 Q. I wondered if you could pullout Exhibit

9 10. which is the updated California study of

10 manufacturing costs that Mr. Vetne distributed

11 during the course of your examination.

12 And i f you w 0 u i d t urn wit h me tot h e p age.

13 I think it is the third page, although they are
14 not numbered, the page that covers cheese

15 manufacturing costs. Do you see t hat?

16 A. Yes.

17 Q. Now, this set of data is the most current

18 data inexistence with respect to what it costs
19 to make cheese, is that correct, in terms of the

20 time period being covered?

21 A. I believe so.

22 Q. -- this is more recentThis is actually

23 data than Dr. Stephenson had available to him?

24 A. Yes.

25 Q. And the Federal Order make allowance under
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1 the tentative decision for cheese is 16.82

2 cents, correct?

3 A. Yes.

4 Q. And i tis s 0 r t 0 f a s tun n i n g bull e t point,
5 which is the last bullet I willpoint, you know.

6 quote it, which says, "For this study period.

7 approximately 0 percent of the cheese was

8 processed at a cost less than the current

9 manufacturing cost allowance for cheese. 1 7 . 8

10 cents per pound." Do you see t hat?

11 A. I do.Yes,

12 And t hat, 0 f course, 17.8 cents per poundQ.

13 being referenced there, that is the California

14 make for cheese, correct?
15 A. Yes.

16 The study period referenced here is JanuaryQ.

17 through December 2005?

18 A. Correct.

19 Did I hear -- IJUDGE PALMER:

20 didn't hear I heard aan objection, did I?

21 from somewhere.m urm ur

22 I think it was aROSENBAUM:MR.

23 telephone call or something.

24 BY MR. ROSENBAUM:

25 Now, what that would suggest is that evenQ.
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1 at a make allowance almost exactly one penny

2 higher than the Federal Order make allowance.

3 there wasn't a single plant in California that

4 could produce a single pound of cheese at less

5 than that make allowance, correct?

5 A. Yes.

7 Q. And t his sur v e y c 0 v ere d s eve n s e par ate

8 cheese, cheddar cheese plants in California.

9 right?

10 That is what the statement says.A.

11 Q. Including a low-cost group and a high-cost

12 right?group,

13 A. Yes.

14 And as you interpret this page,Q. every

15 single plant had a cost of manufacturing that

16 was higher than 17.8 cents per pound. correct?

17 A. Due tot hat f 0 0 t not e, w hat t hat f 0 0 t not e

18 says, yes, that is true.
19 Q. I mean. wouldn't that indicate that to the

20 extent that the California plants are

21 representative of what costs are being incurred

22 nationwide to make cheese, the current Federal

23 make allowance of 16.82 cents is woefully

24 inadequate?

25 AbsolutelyA.



304

1 Q. Even if you raised it by a penny, you still

2 would not have a make allowance high enough to

3 cover any cheese made in California, correct?

4 Tha tis correct.A.

5 Q . Much less a question of what the weighted

6 average cost of manufacturing is, correct?

7 A. Yes.

8 Q. And, in fact, the weighted average cost of

9 manufacturing is shown here as being 19.14 cents

10 per pound, correct?

11 A. Yes.

12 Q. That is almost 2 1/2 cents per pound higher

13 than the current Federal Order make allowance

14 for cheese, correct?

15 A. Yes.

16 Q. So to the extent that the weighted average

17 in California would be looked at as an indicator

18 as to what the make allowance should be for the

19 Federal Order system, it is obvious that the

20 current Federal Order make allowance is woefully

21 inadequa te, correct?

22 I would agree.A.

23 Q. Now, another point one can derive from this

24 is the size of the in cost between 2004increase

25 and 2005, correct?
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Yes.

And w hat its how s i sin t hat 0 n eye a r

the weighted average cost of making

4 cheese rose from 17.69 cents in 2004 to 19.14

5 cents in 2005, correct?

Yes.

And t hat i s s tat e d a s b e in gal. 4 5 c e n t

in the 1 a s t column, correct?

2 Q.

8 increase

Correct.

Now, I am going to ask you to do something

3 alone,

11 that maybe is not entirely fair. But I don't

12 think this will I just want to getbe too hard.

percentages in front of us. If I could

6 A.

14 hand you a calculator, as I calculated it, that

increase --

I think 1.45.

I stand corrected. The 1.45 cent increase

7 Q.

a preexisting cost of 17.69 is an 8.2

19 percent cost increase during that one-year

if you could just confirm that my math

21 i sri g h t on t hat.

What percentage did you say?

I got 8.2 percent.

Let me jus t d 0 ubI e - c h e c k her e . Ah, yes,

9 A.

25 8.2 percent.

10 Q.

13 some

15 1 . 5 4

16 A.

17 Q.

18 o v e r

20 period,

22 A.

23 Q.

24 A.
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1 Q. Now, if manufacturing plants, such as your

2 own - - well. 1 e t me jus t b a c k up and say, are

3 cost increases of that magnitude the kind of

4 thing that Agri-Mark itself also experienced

5 under that roughly speaking?time frame,

6 A. Yes.

7 Q. if approximate -- it was yourNow,

B employer. Agri-Mark, that first requested the

9 hearings that resulted in the make allowance

10 hearings that took place in 2006, correct?

11 A. Yes.

12 And am I cor r e c t t hat you fir s t ask e d for aQ.

13 hearing in roughly September of 2005, does that

14 sound about right to you?

15 WelL. I first met with the department.A.

16 actually, ain March of 2005 to discuss having

17 hearing.

18 And the n Ire que s t e d a h ear i n g 0 f f i cia 11 y

19 in September 2005.

20 Okay. fin a 11 y now i nAnd the -- i tisQ.

21 February 2007 that any change actually is being

22 made in the Federal Order system as a result of

23 for emergency hearing; is thatyour request

24 right?

25 That's correct.A.
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1 Q. So it has taken about 17 months to actually

2 effectuate based upon the date youany change,

3 asked for the hearing and when the actual change

4 into effect, more or 1 e s s a s we1 snow coming

5 speak?

5 A. Yes.

7 Now, given that kind of time lag, what doesQ.

8 that tell you, and what would you tell the

9 department ought to be their sort of mind-set

10 when it comes to setting make allowances, you

11 know, namely, the fact that plants can easily be

12 put in situations where costs are rising rapidly

13 and yet it takes the Federal Order system a

14 substantial amount of time to react to that?

15 How doe s t hat a f f e c t , how the yin your mind,

16 should go about setting the make allowances to

17 begin with?

18 Well, that is where I would like them toA.

19 have the so theyautomatic procedure in place,
20 can have a procedure being conducted on an

21 ongoing basis; and then I grant that it will

22 take some period of time to analyze the survey

23 collect the information and analyze it.

24 But if you could do it that way, you could

25 probably have a lag of hopefully only about a



308

1 as opposed to far more than a year.yea r,

2 Keep something Steve, t hatin mind,

3 although we do have new make allowances that

4 into effect, they were essentiallywere put

5 based on 2004 data. I went to the department in

6 2005 because of these costs that we w ere

7 starting to see being incurred. So we knew

8 the r e was a hug e pro b 1 e m t hat we we r e jus t

9 starting to face.

10 But we are s t ill now, in 2007, jus t

11 implementing costs based mostly on 2004.

12 another way one might approach it isQ. Now,

13 simply, if you will, to err on the high side of

14 the make allowance when you are setting i tin
15 the first place, to account for the fact that

16 over time costs may r 1 S e , and yet the system

17 adjust quickly enough to account forcannot

18 that?

19 Because of interim pricing, the departmentA.

20 could do that. But as a producer co-op

21 representing farmers and the fact that this does

22 influence a variety of classes and other things.

23 we pre fer t hat the y try tog e t the m 0 s t accurate

24 number they can and not necessarily err on the

25 high side.



309

1 I can tell you our operations people may

2 feel differently because of the struggles they

3 fa c e . As a c 0 - 0 p, we try tog e t the m 0 s t

4 accurate number.

5 Q. That only works if you can adjust quickly

6 wit h respect to the make allowances as costs

7 adjust in the real world?

8 T hat or if you have an ongoingis true,A.

9 effect. no. you are going to change this every

10 You m i g h t be aye arb e h i n d , you m i g h tyea r.

11 losses. If you know that at least theincur

12 following year you can at least coverstart to

13 those losses, that puts you 1 n a better
14 position, particularly with your owners; i f you

15 are not making as much money, or if you happen

16 to be losing money, if you know that there is

17 reI i e f on the h 0 r i Z 0 n , even if that reliefsome

18 I guess that is okay. I would1 S a yea r away,

19 prefer to have everything ongoing, 1 i k e the NASS

20 does, but I don't think that is realistic.
21 Just another question in terms of the mathQ.

22 her e . The weighted average cost in California

23 for 2005 of 19.14 cents, I calculate that to be

24 2.32 cents more than the current Federal make

25 allowance of 16.82. So if you could just
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1 confirm that math?

2 That's correct.A.

3 Okay. And the n i f you c 0 u 1 d jus t confirmQ.

4 t his that that 2.32 cents is 13 -calculation,
r-
I) 1 e t me r e p h r a set hat.

6 Given that the California weighted average

7 for 2005 is 2.32 cents more than theco s t

8 current Federal the nmake allowance for cheese,

9 that means that the percentage by which the

10 current Federal strike that.Order price --
11 That means that the percentage by which the

12 current Federal make allowance is less than the

13 weighted average cost of manufacturing 1 n

14 California, say,I get 13.7 percent, that i s t 0

15 2 . 3 2 c e n t s d i v ide d by 1 6 . 8 2 c e n t s .

16 I must be doing something wrong on you rA.

17 calculator.
18 Q. Okay.

19 What number did you get, Steve?A.

20 Q. I get 13.8 percent.

21 . 1379 , . 138 .A. Yes,

22 Q. T hat, just to clarify, because my question

23 got a little convoluted there. Let me s tar t the

24 question over again.

25 The percentage by which the current Federal
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1 o r d e r p r 1 c e - - 1 e t me d 0 i t the 0 the r way

2 around. I will start the question again.

3 The weighted average cost of manufacturing

4 in California for cheese is 13.8 percent more

5 than the current Federal Order make allowance

6 for cheese; is that right?

7 A. Yes, that's correct.

B Q. And you h a vet est i fie d t hat un d e r the

9 regime, the finished product pricing regime.

10 un d e r w h i c h we h a vel i v e d sin c e 2 0 0 0 , a

11 regulated plant can never keep more than the

12 make allowance, because it must take the price

13 it receives for the finished product and pay

14 everything other than the make allowance over to

15 the farmer of a minimum regulatedin terms

16 price, correct?

17 For that product that they sell a t the NASSA.

18 price. yes.

19 Okay. And, accordingly, if there areQ.

20 Federal Order regulated cheese plants out there

21 whose cost equals the weighted average cost in

22 California, they are, wit h res p e c t tot h e NASS

23 surveyed products, suffering losses of 13.8

24 percent of their total co s t of make, correct?

25 I would believe so.A.
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1 Q. And the sea r e the con sid era t ion s you are

2 bringing to bear, in part, for some of your

3 proposals, correct?

4 A. Yes.

5 Now, you were asked some questions withQ.

6 respect to the Range of Costs and Icolumn,

7 believe your testimony was to the effect that

8 you thought that the individual row s, 1 i k e

9 Processing Labor, Processing Non-Labor -- I am

10 still on the t h i r d p age 0 f E x h i bit 1 0 - - t hat

11 those would not likely be describing any

12 individual plant, but rather the lowest or

13 highest, cost incurred fora s the cas e may be,

14 any plant, correct?

15 That is my understanding.A.

16 So that the processing labor, a minimum 0 fQ.

17 .0378 cents might be from one plant, and the

18 processing non-labor minimum cost of .0570 might

19 be from a different plant, right?

20 A. Yes.

21 In fact, if one were to add up thoseQ.

22 wit h me t hat i f one were t 0 dominimums, assume

23 that, the result would be something less than

24 okay?1 7 . 8 cents,

25 Okay.A.
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1 Q. The fact that this report shows that there

2 is no plant that is manufacturing at less than

3 17.8 cents would be confirmation that the

4 individual line entries must be, if you will,
5 best of class for each individual entry as

6 opposed to anyone particular plant?

7 A. I think you could interpret it that way.

B Q. You were asked several questions with

9 respect to Exhibit 9, which is the California

10 Manufacturing Cost Annual 2005 report.

11 JUDGE PALMER: I am g 0 i n g tot a k e

12 a quick I mean quick, because I don'trecess.

13 want us to wander off forever. But I want to

14 take a recess for a few minutes. When I come

15 b a c k. we s tar t .

16 (Thereupon, a recess was taken.)

17 JUDGE PALMER: A Ii rig h t . Back on

18 the record.

19 BY MR. ROSENBAUM:

20 Q. I was about to ask you a question about

21 Exhibit 9.

22 A. Yes.

23 Q. Maybe you can turn to page 10 of Exhibit 9.

24 You were asked some questions by Mr. Ya i e

25 regarding what the numbers on that table might
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1 imply regarding yields; is that right?

2 A. Yes.

3 Q. Now, you don't have a facility in

4 California yourself, I take it?
5 A. I don't.No.

6 Now, ass u mew i t h me t hat the s eQ. various

7 tests in California are performed after various

B fortifications may have been added to the vat.

9 such as nonfat dry milk or condensed skim, or

10 ultra filtered milk.

11 If that was the case, would it be possible

12 to derive any conclusions regarding yields from

13 this table?

14 I think it probably would not be. A tourA.

15 plants, we don't fortify because we make cheddar

16 cheese. same type of technologyWe don't do the

17 that they use. I gather what you are saying is

18 That you probably could not back into it.t rue.

19 unless you knew the solids you were adding.

20 And tot h e ext en t t hat the rei s nod a t a inQ.

21 this report as to those sorts of things, i t

22 would be impossible to derive that information?

23 If there is no such data, know.I don'tA.

24 You w 0 u 1 d a g r e e wit h me, if there is noQ.

25 such data in the report, if theseand, in fact,
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1 fortified milk products had been added.various

2 it would be impossible to derive any true

3 information as to yields?

4 I believe that would be the case.A. Yes,

5 Okay. I believe you testified thatQ. Now, 1 n

5 a circumstance where there is a given make

7 allowance and there is a more efficient plant

8 whose costs of manufacturing are below the make

9 allowance, that plant has various opportunities
10 available to it, one of which would be to pay

11 something beyond the minimum priceextra money,

12 to secure more milk, correct?

13 Correct.A.

14 In that circumstance, the less efficientQ.

15 plant might be called upon to meet that

16 competitive price, correct?

17 That'sA correct
18 Q This gets to the question whether or not

19 the make allowance is, a guaranteedin fact,

20 amount that a plant can hang onto Is it?

21 Well, my point 1 nare there circumstances1 S ,

22 which has to pay more than thea plant, in fact,

23 milk price and, accordingly, does notminimum

24 end up with the entire make allowance?

25 o h, definitely, definitely.A. yes,
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1 Okay. I mean, these are minimum milkQ.

2 p r 1 c e s we are set tin g, cor r e c t ?

3 Right. for example.And eve n i nth e cas e ,A.

4 we t r i e d tom a in t a ins 0 m e sma 11in our area,

5 level of premium with Class III manufacturers.

6 although that was eroding very rapidly, and it

7 a very difficult because theynegotiation,was

B had a 11 the pro b 1 ems we had, but you try t 0

9 maintain something, because you are trying to

10 procure milk supply.

11 Q. the que s t ion 0 f how do you use theNow, on

12 C a 1 i for n i a sur v e y d a t a and the - - how t 0 use the

13 Federal data that Dr. Stephenson most recently

14 compiled, I am really going to your proposal,

15 some of the issues related in your Proposal 1 ,

16 you have suggested that the California data and

17 the, what I will Order areacall the Federal

18 data, should be weighted, based upon the pounds

19 of product made by the surveyed plants, correct?

20 A. Correct.

21 As 0 p p 0 sed tow hat USDA did, w h i c h was t 0Q.

22 project the surveyed data to the total pounds of

23 production with respect to thein California,

24 California data and then outside California,
25 with respect to the non-California data.
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correct?

2 A. Correct.

Okay. Now, there is a separate issue that3 Q.

up in the last hearing with respect to how

5 one should take the data that Dr. Stephenson

6 produced and utilize it, correct, with respect
7 to cheese in particular?

Yes.

Namely, he performed his survey on a

4 came

10 stratified basis, correct?
Yes.

And then he -- he testified, as you will

8 A.

13 recall , that one should then derive a population

14 weighted average cost, correct?
Yes.

Which USDA did not do, correct?

9 Q.

Correct.

Now, is it your view that in fact, a

11 A.

19 population weighted average cost should be used?

Yes.

You are not stepping away from that

22 position?

No. And, in fact, if you use that

12 Q.

24 populated weighted average cost, I would have no

25 pro b i e m wit h the pro c e d u r e t hat USDA use d, w h i c h

15 A.

16 Q.

17 A.

18 Q.

20 A.

21 Q.

23 A.
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1 was to apply it against all the milk outside of

2 California.

3 Q. issue I am trying toAnd t hat i s rea 11 y the

4 get at.
5 A. Yes.

6 Which is, if you use the populated weightedQ.

7 which Agri-Mark has advocated inaverage cost,

8 on the ten tat i v e d e cis ion.your comments

9 correct?

10 A. Yes.

11 Q. That would address this problem?

12 that certainly would. It was -- justA. Yes,

13 to elaborate a bit further, that is one of the

14 for e x amp 1 e, we par tic u 1 a r 1 y had areasons,

15 problem with butter, because there were only

16 four plants. And the n USDA too k tho s e - - t hat

17 averaged cost, which had serious statistical
18 problems, and applied it across all the butter

19 production outside of California.
20 That clearly should not have been the case.

21 because it was a very small sample of plants.

22 So in that cas e , if you use the sample and

23 weight it by the sample, then at i tisleast
24 reflective of the smaller sample S 1 Z e .

25 But without a doubt, I would much rather
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1 use the Cornell population weighted sample that

2 he came up with and use that across the method

3 t hat USDA did, using the entire production

4 outside of California.
5 Q. With respect to cheese, we're talking about

5 cheese?

7 cheese; and I would eventually like toA. Yes,

8 do the same type of procedure for all the

9 products.

10 Well, to orient ourselves, it was withQ.

11 respect to cheese that Dr. Stephenson performed

12 a stratified sample, correct?

13 A. Yes.

14 Q. He did not dot hat for the 0 the r pro d u c t s .

15 correct?

16 Right. The d e par t men t c 0 u 1 d dot hat nowA.

17 for cheese. They could not do it for the other

18 products. underEventually, i f we had,

19 Proposal 2. I would like them to do that for all

20 the products.

21 Q. And i f USDA we r e t 0 a c c e p t you r com men t s .

22 as well a s my 0 r g ani z a t ion's com men t s on the

23 tentative and switch over to a systemdecision,

24 that does use a population weighted average for

25 cheese, then that would address the question of
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1 how 0 n e pro j e c t s the sur v e y d a tat 0 the

2 population as a whole?

3 A. Yes.

4 Q. And w 0 u 1 d pro per 1 y add res s t hat?

5 A. Yes.

6 Okay. Now, on the que s t ion of the annualQ.

7 survey, this is Proposal Number 2 that you

B testified about, an issue i s how muchI guess

9 open-ended discretion one would intend to

10 pro v ide USDA t 0 c h a n get h e make a 11 0 wan c e

11 without going to a hearing. You w 0 u 1 d per c e i v e

12 that to be one of the issues, I take it?
13 A. Yes.

14 As an example, whether or not one would useQ.

15 stratified sample, or not, is thata -- ora
16 something you would want to leave up entirely to

17 the d i s c r e t ion 0 f USDA yea r toy ear, or would

18 you want that kind of choice to be something

19 that had been worked on in advance?

20 I think it needs to be worked on 1 nA.

21 advance. I t h ink we 0 ugh t t 0 h a v e r u 1 e s for

22 t hat.

23 If initially they wanted to follow the

24 Cornell that can be dangerous,r u 1 e s on t hat,

25 b e c au s e we are not sur e - - we are not sur e 0 f
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1 how much -- how many facilities are available to

2 If it is all Marketconduct t his survey.

3 Administrators, you can have a much larger

4 survey, and perhaps you don't even need to
5 stratify it at that point. But I would not know

6 the answer to that. I think it should be

7 defined before it is put in the order if that's

8 the case.

9 Q. You would want a pretty well defined system

10 of how they were conducting the survey, before

11 you would want that to be --

12 A. Yes.

13 Q. is that fair?-- automatically implemented;

14 A. Yes.

15 MR. ROSENBAUM: That is all I have.

16 JUDGE PALMER: I think it is -- I
17 presume -- is there anybody else that wants to

18 question the witness? And you are going to be a

19 w hi Ie, aren't you? It wouldn't be ten minutes'

20 worth?

21 MR. BESHORE: It might be.

22 JUDGE PALMER: Okay. We will give

23 you a crack at the bat.
24 THE WITNESS: I don't know if I

25 like that term.
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1 MR. BESHORE: A s Ion gas I am

2 wielding the bat.
3 JUDGE PALMER: a mixedYeah,

4 metaphor there. I don't know where I was

5 deriving it from.

6 CROSS-EXAM I NATION

7 BESHORE:BY MR.

8 Q. Bo b.Marvin Beshore for DFA and Dairylea.

9 I want to look first at the cheese manufacturing

10 cost page of Exhibit 10. It is the fourth page

11 t hat Steve Rosenbaum wasi n my E x h i bit 1 0 ,

12 asking you some questions about. If you look at

13 the change in cost from prior year to current

14 the three columns to the right, it i syea r,

15 quite striking, is it not, that the changes in

16 cost were 13.1 -- or .0131 out of .0145 and the

17 difference from prior year to current year was

18 in the processing non-labor line

19 A. Yes.

20 Do you see t hat?Q.

21 A. Yes.

22 Q. And if you look at the bottom of that page

23 that identifies the components of processing

24 non-labor, included there are costs such as

25 utilities and it goes on. But utilities is
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1 included in that, correct?

2 A. Yes.

3 Q. or 1 S it yourAnd that would include,

4 understanding that that would include costs of

5 electricity, energy, energy costs?

6 A. Yes.

7 Q. And t hat has b e en 0 n e 0 f the - - the rea 11 y

B major drivers of cost inflation in the

9 manufacturing sector, has it not?

10 A. Yes.

11 Q. one of the alternatives in thisNow,

12 hearing for updating make allowances is the

13 National Milk Producers Federation Proposal

14 Number 17, which would implement a monthly

15 energy adjuster. You are fa mil i a r wit h t hat

16 proposal, right?

17 A. Yes.

18 if that proposal -- and it is basedQ. Now,

19 off of published price indexes for cost of

20 energy, correct?
21 A. Yes.

22 If that were in place, would it not beQ.

23 correct that, you these year-to-yearknow,

24 c h an g e s on the bas i s 0 f E x h i bit 1 0, c h e e s e

25 manufacturing costs, very substantial portions
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1 of those changes in costs in this time sequence

2 would be captured on a monthly basis?

3 A. Yes.

4 Q. And by the same token, if there were t 0 be

5 declines in energy costs, be c au s e we know the r e

6 is volatility in those marketplaces, the monthly

7 adjuster would reduce the make allowance by

B those amounts as indicated by the indexes.

9 correct?

10 A. Yes.

11 Q. And return that money back to the producer

12 i f you would?price,
13 A. Yes.

14 Okay. So is it -- wouldn't that be, youQ.

15 know, one very good way to keep make allowances

16 current with costs?

17 Relative to energy, yes. I am trying toA.

18 look because thereat the entire cost structure,

19 are levels of -- labor can chemicals.change,

20 other things. is to tryT hat i s why my pro po s a 1

21 to update the entire survey.

22 Agri-Mark and, our members ofI believe,

23 our coalition co-ops, Milksupport the National

24 proposaL. And I think you could even make it

25 work with Proposal 2, if you2, within Proposal
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1 wanted.

2 And, 2, wein fact, in Proposal c all for a

3 reg u 1 a r up d ate and we sayan n u a 11 y . But i t

4 might be biannually or something. And wit h i n

5 it, we try t 0 1 0 0 kat the e n erg y .

6 Q. And I a p pre cia t e t hat. In terms of. I

7 wouldn't it be fair to say that in termsguess,

B of the substantial short-term, relatively
9 quicker increases in manufacturing costs in the

10 outstrips everything else inenergy sector,

11 terms of the steepness and quickness of price

12 changes?

13 It does. we arean industry,A. But as

14 very -- do a poor job anticipating other

15 problems. , 7 as, we hadSuch as back in the late

16 a severe price inflation. I mean, if that were

17 t 0 hap pen a g a in, we w 0 u 1 d h a v e eve r y t h i n g g 0 i n g

18 So I am trying to develop something incrazy.

19 there that could address that issue a little

20 quickly, if it were to occur.more

21 Okay. am correct.California, i f IQ. Now,

22 the California Department of Food and

23 Agriculture, while it publishes the annual

24 s t u die san d c 0 s t s t u die s w h i c h we h a v e her e i n

25 Exhibit 9 and 10, does not automatically change
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1 its make allowances with that data, is that your

2 understanding?

3 That is my understanding.A.

4 Q. Okay. And they have a hearing when they

5 determine to call it and consider the updated

6 cost information with respect to their make

7 allowances?

B That is true.A.

9 Okay. Let's just talk a little bit moreQ.

10 about cheese. And I won d e r, the c h e e s e in the

11 Federal Order system with respect to the make

12 allowance issue and the circularity issue, there

13 is quite a difference in the cheese situation.

14 versus powder, for instance, in terms of

15 quantity of the product priced under the Federal

16 Order system that is incorporated into the NASS

17 Would you agree with that?series.
18 I believe that is the cas e . I would haveA.

19 to look at the numbers.

20 The numbers are and will be in the recordQ.

21 in terms of the NASS volume numbers and Federal

22 Order volumes.

23 Right.A.

24 But certainly powder is a much lessQ.

25 differentiated market than the cheese market?



327

1 A. Yes, much so.

2 Q. And a much higher percentage or a higher

3 percentage of the powder that is produced in the

4 c 0 u n try g 0 e sin tot h e NASS sur v e y the n 0 fall

5 cheese produced?

6 A. Yes.

7 Q. in the Federal Order system, doIn fact,
B you know what portion of the cheese, of Class

9 III usage, is even cheddar cheese, versus other

10 kinds of cheese?

11 A. I don't know that offhand. I know i tis

12 not even the majority of the Northeast is

13 cheddar. ItalianThe majority is mozzarella.

14 cheese.

15 And I tal i an the NASS?cheese is not inQ.

16 A. Correct.

17 And wit h i n c h e d d a r , some portion of it,Q. I

18 don't know what the percentage is, but some

19 portion of it is blocks and barrels, but there

20 are other cheddar varieties produced?

21 A. Yes.

22 And 0 f the b 1 0 c k san d bar reI s pro d u c e d .Q.

23 only some portion of that is actually in the

24 NASS sur v e y ?

25 Yes, right.A.



328

1 Q. So given the fact in the cheese market, the

2 Federal Order system, that, someyou know, only

3 portion, which I don't know the percentage of

4 it, precise percentage is not important for this

5 question, but only some portion of the cheese

6 pro d u c t ion i sac t u a 11 y c hall e n g e d wit h the NASS

7 circularity ofissue, but Class III prices, all
8 it. How d 0 you i n t err e 1 ate t hat f act wit h you r

9 request that 80 percent of the production be

10 covered?

11 A. Well, 1 nI would disagree with you. Marv,

12 that there is only a small percentage that is

13 impacted by that circularity.

14 A 11 the p r ice s t hat we h a v ear e bas e d 0 f f

15 of that same p r 1 c e 1 eve 1 t hat NASS com e s 0 f f 0 f .

16 So, you know--

17 When you say "all prices," what --Q.

18 For cheese, for example. our cheeseAllA.

19 okay, are relative to -- normally it isprices,
20 When we run are g res s ion and we reI atea C ME.

21 the CME to the NASS, it is like 98 percent. So

22 i tis bas i call y the NASS p r ice. So everything

23 with that same price relationship.moves

24 As a matter of practice?Q.

25 As a matter of practice. So eve nth 0 ugh weA.
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1 might have a cheese, fo r example, t hat we don't

2 include in the NASS, it could be a commodity

3 cheese that could have been with the NASS, but

4 we don't m a k e i t regular basis, but we h a v eon a

5 the same problem with that cheese. I t can even

6 b e a bra n d e d c h e e s e i t e m t hat we s e i i relative
7 to the NASS.

8 Q. NASS-plus.

9 A. NASS-plus. So whatever that relationship.

10 and how t hat changes, you know, we have to then

11 look at that consideration. Sol am jus t
12 saying, it is not just that small percentage of

13 the NASS, it moves everything relative. And the

14 make allowance applies to all that milk in the

15 Federal Order, that cheese makers are making.

16 You know, there is not an extra ability to

17 try to grab more money out of the marketplace,

18 for those other varieties, because they a IIeve n

19 move relative to that basic price.

20 Q. As a matter 0 f practice?
A. As a matter 0 f practice.
Q. 0 r custom i n the industry?

A. Yes.

Q. But there i s no locked-in circularity is sue

21

22

23

24

25 with this non-NASS products?
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1 A. No, but it is a general business practice
2 and it is what generally happens.

3 Q. Of c 0 u r set her ear e - - s t r i k e t hat.

4 Would you agree that when the Secretary is

5 looking, the department is looking at the

6
. .various issues make allowances.in this hearing,

7 yield factors, et cetera, thatformula factors,
B he ought to devote the same degree of scrutiny

9 to what is the proper yield factor or formula

10 fa c tor ash e doe s tow hat's a pro per make

11 allowance, that they are all important and

12 should be given --
13 When he i s 1 0 0 kin gat tho s e, yes. I don'tA.

14 believe that the yield factor, for example, will

15 change as often as the make allowance will

16 change, because the make allowance has all the

17 costs that change. changeEnergy willvarious

18 on a regular basis. Our packaging might cost --
19 change every month or two. So there are a lot
20 of cost things that change.

21 Yield really doesn't -- as long as yield

22 factors in the components of the milk, yield

23 will probably only change when there is a big

24 change in technology or something that affects

25 the making of the product.
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1 It is not a day-to-day cost structure that

2 can change. T hat i s w hat I am say i n g , there are

3 different timetables to these. When the

4 Secretary is considering yield, absolutely, he

5 should give due diligence to that.

6 Q. Technology, for instance, in something such

7 as the ability to recover butterfat in the

8 cheese making process or utilize it in the

9 cheese making process is something that ought to

10 be looked at?
11 A. And I believe it will be.

12 Q. are you or is your groupOkay. Now,

13 planning to ask Dr. Stephenson to testify at the

14 next session of this hearing or someone from

15 Cornell?

16 A. It would have to be Dr. Stephenson, because

17 Dr. Stephenson is the primary person that worked

18 on it. There were some inquiries about

19 Dr. Stephenson to attend this hearing and

20 testify. But I believe he is having hip surgery

21 this week.

22 JUDGE PALMER: He won't be

23 available for the next one either, having had

24 it.
25 MR. BESHORE: We don't know for
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1 certain when the next hearing is.
2 BY MR. BESHORE:

3 Q. J\ question 1 S --

4 We would like very much for him to be here,A.

5 we will request for him to be here.

6 Q. Now, just one other area with respect to

7 the pro p 0 sed up d ate 0 r you r Pro p 0 s a 1 2 and how

B that would work.

9 I sit you r tho ugh t t hat NASS w 0 u 1 d b e

10 responsible for the plant cost survey data, or

11 AMS?

12 A. I believe AM was my original vi ew.

Q. Okay. And under the Federal Order program?

A. Well, my thoughts were t hat Market

13

14

15 Administrator's office would collect the data.
16 because they have experienced people to do so

17 and they are in the plant for other purposes.

18 Might it be in conjunction with NASS?

19 Perhaps. I know the y coli e c t s i mil art y p e d a t a .

20 So I guess I would view both agencies working

21 tog e the r on t his.

22 I ask that in the context of the fact thatQ.

23 there may presently be Federal regulation in the

24 Upper Midwest, which has a lot of the cheese

25 production capacity in the country. But at some
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1 point in if it is possible that theret i me,

2 would not be Federal Federal Orderregulation,
3 regulation in the Upper Midwest, but it is not.

4 I guess -- the Federal Order system is not

5 co-extensive with all the cheese manufacturing

6 capacity, even in the country outside of

7 California, whereas, NASS sur v e y cap a b i 1 i t Y

B extends to all How d 0 you seeof that capacity.

9 those interrelating or meeting that challenge?

10 Well, and I am looking at viewing, taking aA.

11 survey of all the plants outside of California

12 for this particular piece, and so they don't

13 have to be within Federal Orders or near Federal

14 Orders.

15 I just felt that, based upon my experience

16 with Federal Orders, respect forI have great

17 their auditing staff. here is aSo I felt that,

18 group that could do this at c 0 st.a minimal

19 There will and since it relatesbe some cost,

20 back to Federal Order is sue s, i tis a way tot h e
21 Federal Orders to pay that. So I don't have to

22 worry about the department wondering where they

23 are going to get the money to do this. So I was

24 trying to connect the two.

25 If the department finds that there is a
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1 better way to do that or it should be done

2 through NASS. I don't have an issue with that.
3 They are the experts on this, not 1.
4 Q. Do you h a v e a vie won w h e the rAMS has the

5 authority under the order program to collect

6 data and audit data from those plants that are

7 not, you know, in the system or even necessarily

8 receiving milk from Federal Order plants?

9 A. T hat i s a good point. I don't know that.

10 I t h ink pro b a b i Y we w i i i h a vet 0 t a k e a i 0 0 kat

11 t hat, and we h a v ego t a 2007 far m b i i i and may b e

12 we need to make some adjustments in that.

13 MR. BESHORE: Okay. Thanks, Bo b.

14 JUDGE PALMER: I t h ink we are

15 going to recess for lunch. I don't know if we

16 have more questions or not. I will find that

17 Yes, we doh a v e m 0 r e que s t ion s . So we areout.

18 going to be back here at 1:00. and you will be

19 back on the stand. So have a good lunch.

20 I will be here.THE WITNESS:

21 (Thereupon, a luncheon recess was

22 taken at 12:05 p.m., with the

23 proceedings to be continued at
24 1:00 p.m,)

25
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1 AFTERNOON SESSION

2 1:15 p.m.

3 JUDGE PALMER: A II rig h t . Who

4 wishes to examine Mr. Wellington? Over here.

5 Mr. Schad.

6 CROSS-EXAM I NATION

7 BY MR. SCHAD:

8 Q. Good afternoon, Bob. Dennis Schad.

9 representing Land O'Lakes. And if you answer

10 him, Bo b, I won't have to.
11 JUDGE PALMER: I didn't get that

12 either. but that's all rig h t .

13 THE WITNESS: Unfortunately,

14 did get it.
15 MR. SCHAD: Maybe later.

16 BY MR. SCHAD:

17 Q. Bob, there were quite a few questions

18 directed to you by Mr. Yale and also Mr. Beshore

19 relative to products that are sold by cheese

20 plants, butter plants, powder plants, that are

21 not i n c Iud e din the NASS sur v e y . Do you

22 remember those questions?

23 A. I remember questions of that nature, yes.

24 Q. Okay. Are you of the opinion that the

25 costs of producing those products, were the y
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1 captured in either the Carnell or the Ling

2 surveys?

3 Most of those products, no.A.

4 Q. cheese in aSo if you were selling Cabot

5 retail function, none of the aging costs, none

6 of the packaging, none of the marketing costs

7 would be captured in the make allowances; 1 S

B t hat correct?

9 That's correct.A.

10 And are you of the opinion that the makeQ.

11 allowance cost surveys only capture the cost of

12 producing products, commodities, the commodity

13 pro d u c t sin tho s e NASS d e fin e d s i z e s ?

14 Yes, that is my understanding.A.

15 Okay. I tThank you. Another question.Q.

16 goes to the idea of the annual survey.

17 When the ann u a 1 be donesurvey will

18 relevant to your Proposals 1 and 2, do you

19 expect that this survey will capture the costs

20 of manufacture for the commodity products?

21 The total cost or the -- I think it isA.

22 hopefully going to capture the same limited

23 c 0 s t s for tho s e NASS pro d u c t s .

24 And the n ext que s t ion i sQ. Yes, I agree.

25 really the lead one. also capture theIt will
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1 volumes that each one of those plants produced

2 during that period of 1 S a newt i me, i fit
3 Cornell sur v e y on 2006 for a cheese plant. it
4 w 0 u 1 d cap t u r e the c 0 s t 0 f pro d u c in g NASS cheese,

5 as well 1 Sas the number of pounds produced.

5 t hat correct?

7 Right Because most of the auditing isA

8 done to get the total cost divided by the

9 production. T hat i show you get the per po u n d

10 co st.

11 Q. per pound cost.

12 A.

Right,

Right.

13 Q. That per pound cost would also capture any

14 productivity gains at that plant; is that

15 correct?

16 I believe so, yes.A.

17 Right. If the total costs stay basicallyQ.

18 the same, and the number of pounds that go

19 through the plant and the end product increased.
20 you would see --

21 -- the average cost per pound would goA.

22 down, right.
23 Q. Right. And the inverse would a 1 s 0 be true?

A. T rue.

Q. There were quite a few questions basically

24

25
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1 from Mr. Yale that basically asked you to

2 consider the producer cost of production in the
3 make allowances. And you answered them that you

4 didn't believe that that was a part of this
r-
I) proceeding; 1 S t hat correct?

6 That's correct.A.

7 Okay. Are you of the opinion t hat the USDAQ.

8 the Federal Order system as a pricerecognizes

9 support program?

10 I don't believe they look at it a s aA. No,

11 price support program.

12 Q. of producer prices for anySo enhancement

13 reason would not be under the normal operating

14 procedures of the Federal is thatOrder system;

15 correct?

16 Well, But I believefor the most part.A.

17 they -- one of the things they are charged with

18 is to look at feed and other things. We did

19 look at that issue in regard to the Class I

20 so there is some relationship going onprices,
21 there.
22 Q. Okay.

23 But on Class III and iv, it is a marketA.

24 clearing price, and if you enhance income there,

25 you are just going to put the manufacturers out
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1 of business and they won't be able to clear the

2 market.

3 Q. Good answer.Thank you very much.

4 There was a question that was brought up in

5 the same context. forIf there was a drought,

6 instance, where the department was going to

7 release the prices based on the survey of

B Proposals 1 was, shouldand 2, and the question

9 the department hold up or change or take into
10 consideration the drought before putting out the

11 make allowances, do you recall your answer to

12 that question?

13 I said that the department should notA. Yes.

14 do that. But I would also follow up on that
15 that if there was a drought situation, chances

16 are there is going to be less milk production as

17 a result of that, which is going to change the

18 supply and demand dynamics, the supply dynamics

19 that would affect the price. Hopefully you

20 wouldn't have a price response going back to

21 farmers.

22 In addition, 1 S on a localif the drought

23 basis, h a v eand there is less milk, you still

24 the plants, all varieties of plants, by

25 varieties. I I I , IV pIa n t s .I mean Class I, I I .
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1 they are going to be competing for that smaller

2 supply of milk.

3 Q. So you would expect the -- is it true that

4 you would expect less milk going to the Class

5 I I I and iv pIa n t s b e c au s e 0 fad r 0 ugh tan d the

6 scarcity that you would assume would come from

7 the drought?

B If milk supply is down, the plantsA. Yes.

9 that get that first, atlower amount of milk

10 1 e a s tin the Nor the a s t, are the CIa s s iv pIa n t s ,

11 then the Class III plants, and then Class i and

12 Class II plants generally get all the milk they

13 nee d.

14 If a plant wanted to keep running, youQ.

15 w 0 u 1 d e x p e c t tho s e CIa s s I I I and iv pIa n t s t 0

16 increase whatever order premiums they would be

17 paying?

18 i would say to the extent they could.A.

19 And look i n gat i t fr 0 m the 0 the r d ire c t ion.Q.

20 if, indeed, plants were getting less milk, those

21 CIa s s I I I and iv pIa n t s we reg e t tin g 1 e ssm ilk

22 because of the drought situation, would you

23 expect a cost per hundredweight to increase?

24 i f --A. Yes,

25 cost per pound of product?Q. i am sorry,
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1 A. Right, cost per pound of product. I t would

2 be because you have a certain amount of fixed

3 costs and if you are putting less milk through.

4 covering those fixed costs, so theyou are not

5 fixed costs per pound of product would go up.

6 Q. Thank you much. And the 1 a s t que s t ion, i t

7 is probably a technical question. I noticed

B that you did not testify relative to Proposal 3 .

9 Proposal is from the Dairy3, if you remember,

10 o f New M e x i co, the proposaland there,Farmers

11 the make allowances based only on thewas set

12 Cornell prices, except for the whey price for

13 going forward.

14 Do you have -- will you testify later

15 relative to Proposal 3 ?

16 I don't believe I will. But I didA. No.

17 respond to Y ale,a question, I believe, by Mr.

18 say i n g t hat we 0 rig i naIl y h ad a p 0 sit ion w her e

19 we did n 't wan t t 0 in c 1 u d e C a 1 i for n i a . But then

20 the department's reasoning fora s we saw

21 including California and all the other factors

22 t hat were out there, we d e c ide d t hat pro b a b 1 y a t

23 this point in it would be better tot i me,

24 include California, and they were also included

25 in the manner -- well, include California and
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1 also include the Cornell study in a different
2 manner than was used by the department.

3 So our position would be opposition to

4 Proposal 3.

5 JUDGE PALMER: Any more questions?

6 A Ii right, sir, if you state your name on the

7 record.

8 DR. CRYAN: My n a m e i s R 0 g e r

9 Cryan, C-r-y-a-n.

10 JUDGE PALMER: You are entering

11 your appearance?

12 DR. CRYAN: I am e n t e r i n g my

13 appearance, I am wit h the N a t ion a i Mil k

14 Producers Federation.

15 JUDGE PALMER: You have some

16 questions?

17 DR. CRYAN: I have some

18 questions.

19 CROSS-EXAM I NATION

20 BY MR. CRY AN:

21 Q. I would like to look at Exhibit NumberBob,

22 10, and I would point out that to begin with on

23 the -- the pages are not numbered. But on the

24 page for butter costs, the increase in butter
25 cost from 2004 to 2005 was relatively small.
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1 But the processing non-labor component of that

2 was a tenth of a cent out of four tenths of a

3 c en t .

4 That's correct.A.

5 Q. Twenty-five percent. On the page for

6 nonfat powder manufacturing costs, the

7 processing non-labor element of that was .89 0 f

8 of 1.16 cents, which by mya cent out

9 calculation is 77 percent.

10 That looks about right.A.

11 Q. For the cheese, a s we d i s c u sse d, the

12 processing non-labor was 1.31 cents out of 1.45

13 cents, which I calculate to be 90 percent.

14 Yes, that looks about correct.A.

15 For skim whey powder, processing non-laborQ.

16 compared to total of 1.78was up 2.47 cents,
17 which is actually 139 percent of thecents,

18 increase.

19 What was the significant event of 2004 and

20 2005 with respect to costs?

21 Well, basically energy costs goingi twasA.

22 up, primarily oil but it alsorelated costs,

23 over in to propane, electricity and others.went

24 Is it your experience as a cooperativeQ.

25 manager, that over the long term, energy prices
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1 tend to go up and to go down?

2 A. Yes.

3 Q. Even if the trend is up over the long term.

4 they can go up and down substantially above and

5 below the trend?

6 A. Yes, the y are m u c h m 0 rev 0 i a t i let h a n we

7 would like to see them be.

B Q. And do they tend to be more volatile, that

9 is, do the y ten d t 0 have - - do the y ten d t 0 go

up above trend and be low trend more t h a n other

costs t hat you de a i wit h as a processor, as ide

10

11

12 from milk prices, of course?

13 A. Yes, yes.

14 DR. CRYAN: That is all I have.

15 Thank you very much.

16 JUDGE PALMER: Thank you. Other

17 questions? All right. Mr. Vetne.

18 REDIRECT EXAMINATION

19 BY MR. VETNE:

20 Q. John Vetne. Mr. Wellington, if you look at

21 Exhibit 5-A, the correction for Exhibit 5, do

22 you have that in front of you?

23 A. Yes.

24 Q. In the text that you read, there is a

25 reference to 17.8 cents per pound for cheese.
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1 and in the table to the right, on the right-hand

2 column under "Cheese," there is 17.9 cents.

3 The correct number on the table, Table 1.A.

4 would be 17.8 cents, or really.1780.
5 Q. $.1780?

6 A. Yes.

7 Q. to the table?And t hat i s a correction

B A. Yes.

9 Q. Thank you. Do you h a v e E x h i bit 9 i n fro n t

10 of you? The charts and graphical data?

11 A. Yes.

12 Could you turn to page 11, please, the flowQ.

13 chart for cheese?

14 A. Yes.

15 Okay. At the top left-hand corner of thatQ.

16 page on the flow chart, there is an illustration
17 for incoming raw ingredients, which includes

18 milk fortification Do you seeingredients.
19 that?

20 A. Yes.

21 I think you addressed this in response toQ.

22 que s t ion s on p age 1 0 . But with respect to
23 Agri-Mark, does Agri-Mark, a s a matter of

24 practice, before it goesfortify incoming mille

25 into the vat?
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1 A. No, we don 0 t .

2 Q. Okay. And you i n d i cat e d t hat for t i f i cat ion

3 that might take place, that might be represented

4 by that, would include condensed milk, nonfat

5 dry milk, perhaps RO milk --

6 A. Correct.

7 Q. And d u r i n g the-- that kind of thing.

B period of the year in which fat is relatively

9 low, one might even add cream to maximize the

10 fat/protein ratio of incoming milk?

11 A. That could happen in the middle of the

12 summer, for example, when butterfat tested very

13 low.

14 But none of those things are done byQ.

15 Agri-Mark; is that correct?

16 As I mentioned, the cream in the middle ofA.

17 the summer, But i tI don't bel i eve we dot hat.
18 could happen if there were extremely low tests

19 on the product. Nor mall y we s tan d a r d i z e and

20 take some cream out.

21 I i mag i n e we co u 1 d put f res h c rea m b a c kin.

22 but I am not aware of us doing that.

23 You s tan d a r d i z e and t a k e c rea m 0 u t for theQ.

24 purpose of yield efficiency to improve the

25 protein to fat ratio?
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1 A. Occasionally, Forwe will dot hat.Yes.

2 the mo st par t, we h a v e a wi de variation 1 n using

producer mil k, so we don't do t hat on a regular

basis t 0 come t 0 an exact ratio.
3

4

5 Q. And wit h res p e c t tot hat o b s e r vat ion on

6 fortification of raw product, you indicated in

7 response to prior questions that that would help

B explain the higher yield shown on page 10, the

9 prior page of the Exhibit 9?

10 A. Yes.

11 Q. Okay. And t hat y i e 1 d i s a 1 s 0 so met h i n g you

12 don't experience?

13 Those yields are much higher thanA. Oh, yes.

14 we w 0 u 1 d get.

15 And wit h comes anfortification, of course,Q.

16 extra cost to produce that extra yield, correct?

17 The ingredients, yes.A.

18 If one were to do that. Do you have anQ.

19 on w h e the r if, for plants that doopinion

20 fortify, if the fortification did not take

21 place, whether the per pound cost to make the

22 product would be greater, lesser or the same?

23 I imagine it would be greater. But since IA.

24 don't fortify, I don't know that for a fact.

25 Later on in the document, I didn't makeQ.
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1 note of the page, there is a flow chart for
2 nonfat dry milk and butter.
3 A. That might be on page 19 for butter.. it
4 is for both.

5 Q. Nonfat dry milk and butter, page 19.

6 Exhibit 9. If you look down at the bottom.

7 which is a continuation of the flow chart for

8 butter, there is a reference to buttermilk.

9 which comes out of the churn. Do you see that?

10 A. Yes.

11 Q. That buttermilk is not the same thing as

12 buttermilk one finds on the grocery store shelf;
13 am I correct?

14 No, it is not exactly the same.A.

15 Q. The buttermilk that one finds from the

16 grocery store shelf is made from skim milk.

17 basically, right?

18 I believe so. we don'tBut, once again,A.

19 make the product.

20 Q. Ok a y . And the buttermilk is a byproduct of

21 the churning; is that right?

22 A. Yes.

23 Q. And it isis a skim product, the fat
24 captured in the butter; is that correct?

25 A. I mean, there is some small residualYes.
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1 amount of butterfat in it. We try to capture

2 a 11 the but t e r fat we can.

3 Q. And the but t e r mil k by pro d u c t, t hat ski m

4 product is dried and converted to powder,

5 similar to nonfat dry milk, correct?

6 I t usually has higher moisture, itA. Yes.

7 has other criteria that are different. I don't

B know the de t ail e d c r i t e ria. It is not exactly

9 like nonfat dry milk.

10 It has somewhat less solids and somewhatQ.

11 moisture than skim milk that simply hasmore

12 been separated?

13 That is true. someI believe there areA.

14 acid differences and some other things.

15 It costs, therefore, a little bit more toQ.

16 to powder than skim milk?convert

17 Per pound of solids it does, because thereA.

18 are fewer solids in it. amount. I amThe total

19 not sure if there is a difference on that or

20 not.

21 And the p r 1 c ere c e i v e d for but t e r mil kQ.

22 powder, compared to nonfat dry milk, is there a

23 difference?
24 we u sua 11 y get 1 e s s for but t e r mil kA. Yes,

25 powder.
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1 Q. And you in d i cat e d t hat un d e r the cur r e n t

2 formula, of your skim solidsyou account for all
3 as though it were converted to nonfat dry milk?

4 A. Yes.

5 Q. So to the extent that some of those skim

6 solids end up as buttermilk, you are actually

7 paying more for the product under minimum

B pricing than you would get from the market, even

9 if you were getting from the market the full

10 capturing the full recovery and make costs for

11 nonfat dry milk?

12 A. Yes.

13 You i n d i cat e din response to someQ.

14 cross-examination that your hope is that a

15 per i 0 d i c sur v e y by USDA will include information

16 about the plant population and volume produced

17 by pIa n t s s i mil art 0 t hat d is c u sse d by

18 Dr. Stephenson for cheese plants last September?

19 A. Correct.

20 And t hat w 0 u 1 d , rely on gettingI take it,Q.

21 information from NASS, which does gathersome

22 production data for individual plants?

23 I believe he -- well, I am not sure ifA. Yes,

24 he got the information from NASS. I know he got

25 it from a different source. But I know NASS
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1 would probably be the best source.

2 Q" 2, periodicOkay. With respect to Proposal

3 survey and adjusting, automatically adjusting

4 the make allowance, bas e d on sur v e y met hod 0 log y

5 that is established, it may have been in

6 response to a question or it may have been your

7 answer to a question, reference was made to some

8 opportunity to comment. that?Do you recall

9 A. Yes. To have a recommended decision.

10 not -- a decision not on an emergency basis, and

11 a recommended decision so people could comment

12 on it.
13 Q. On the methodology resulting from this

14 hearing?

15 A. Yes.

16 Q. if one isAfter a methodology is adopted,

17 adopted, and a survey is done, do you suggest

18 that there should be an opportunity for comment

19 on the sur v e y res u 1 t s ?

20 A. Mr proposal would putNot in my pro p 0 s a 1.

21 it in automatically, to avoid some of the time

22 delays.

23 Q. Okay.

24 A. I recognize that a lot of people would

25 pro b a b 1 y 1 i k e t 0 dot hat and USDA may de c ide a
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1 different procedure than what I am recommending.

2 But I am recommending right now that they just

3 put it into effect.

4 Q. All right. aware that there areAre you

5 procedures provided under the Federalsome

6 Orders that allow for changes without going to a

7 hearing like this one that result simply from a

B release and informal short periodcomment in a

9 of time, such as modification of pooling

10 requirements where there is either a deficit or

11 glut of milk?

12 I know our Market Administrator in theA.

13 Northeast has some authority to do that.

14 don't know -- I guess that might be a cumulative

15 authority among all Market Administrators.

16 Q. Yes.

17 I would imagine that that could possiblyA.

18 be.

19 So that is one of the possibilities, s 0 r tQ.

20 o f com pro m i set hat USOA m i g h tad 0 p t, t 0

21 incorporate that kind of informal comment, short

22 period of time in their methodology?

23 T hat lv intent is not to avoidis true.A.

24 comments or have additional lvinformation.

25 intent is to try to speed up the process to get
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1 changes done on a timely basis.

2 Q. Okay. Do you h a v e E x h i bit 1 0 i n fro n t 0 f

3 That is the California '05 Manufacturingyou?

4 Cost Survey released November 29, 2006.

5 A. Yes. I have t hat.

Q. Look at the cheese p age.

A. Yes.

Q. If you 1 0 ok under the grouping 0 f plants.

6

7

B

9 the low-cost group, which shows an average cost

10 for that low-cost group of three plants of 18.79

11 c e n t s 0 r $. 1 8 7 9. are you wit h me s 0 far?

12 I follow you.A.

13 If you look up in the last bullet point.Q.

14 indicating, as Mr. Rosenbaum pointed out, that

15 of the cheese plants were able to processnon e

16 milk at inference17.8 cents, can you make an

17 from that concerning the variability of costs

18 among the lowest cost plants?

19 WelL. it would be at least from $.17B perA.

20 pound, to -- I am not sure what the high level

21 would be. But it likely would probably not be

22 too high, because where the high group cost is

23 19.6 and the current weighted average atout at
24 judge what the high -- exchange1 9 . 1 4. I can't

25 would be.
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1 Q. It looks like, though, doesn't it, there is

2 not very much variability?

3 A. I would say that is probably the case. But

4 a g a in, I don't know.once

5 MR. VETNE: at thisYour Honor,

6 poi n t . I would like to have two exhibits marked.

7 and they could be officially noticed. But --

8 first of all, I don't think Exhibit 10 has been

9 received.

10 JUDGE PALMER: No, it hasn't, nor

11 has 9.

12 MR. VETNE: I will ask for 10.

13 Mr. Yale can ask fo r 9.

14 JUDGE PALMER: Have you asked for

15 9? They are both received.

16 (Thereupon, Exhibits 9 and 10 were

17 received into evidence.)

18 JUDGE PALMER: A t t his poi nt, we

19 are up to 11. What do you have?

20 MR. VETNE: This is a notice of

21 a final decision from the State of California

22 adopting the make allowances to which reference

23 is made in Exhibit 10.

24 JUDGE PALMER: Any objection to

25 that?
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1 MR. Is that Ii?BESHORE:

2 JUDGE PALMER: That will be 11.

3 MR. STEVENS: So t his is an

4 exhibit?

5 JUDGE PALMER: It is easy to

6 handle as an exhi bit.

7 (Thereupon, Exhibit 11 was marked for

8 purposes of identification.)

9 JUDGE PALMER: Let me rea d i t for

10 you. It says, "California Department of Food

11 and Agriculture, It i s adated July 24, 2006."

12 decision, it is a decision by them, a decision

13 dated July 24th, 2006. Do you h a v e a not her 0 n e ?

14 MR. VETNE: That is a notice of

15 the decision --
16 JUDGE PALMER: Just a notice. I am

17 sorry.

18 MR. VETNE: -- by the

19 administrating official, David Ikari. Th e

20 decision was made by the Secretary of

21 Agriculture.

22 That document indicates that, as well

23 as the decision -- I will request official

24 notice of that. That document indicates at the

25 end that the decision was stayed for a period of



356

1 time so they could do an environmental quality

2 survey.

3 The next exhibit is dated October 20.

4 2006, which is a notice from A.J. Yates, the

5 Undersecretary of Agriculture for CDFA, that the

6 stay has expired and the make allowances will

7 become effective November 1, 2006.

8 JUDGE PALMER: We will mark that

9 one as 12.

10 (Thereupon, Exhibit 12 was marked for

11 purposes of identification.)

12 MR. VETNE: These are official

13 documents of the California Department of Food

14 and Agriculture, w h i chI p r i n t e d 0 f f the i r Web

15 site last night, and I would ask that they be

16 received.

17 JUDGE PALMER: A Ii rig h t . They

18 are received.

19 MR. VETNE: Okay.

20 (Thereupon, Exhibits 11 and 12 were

21 received into evidence.)

22 BY MR. VETNE:

23 Q. we jus t r e c e i v e d andNow, Mr. Wellington,

24 took notice of the July of 2006 decision that

25 adopted a make allowance for cheese of $.178.



357

1 which became effective on November 1. 2006. and

2 the manufacturing cost survey was released 29

3 days later.
4 So the make allowance was already out of

5 date in the first month it was adopted, correct?

5 A. Yes.

7 Q. Exhibit 10 reveals that it wouldn't cover

8 any plants.

9 A. Yes.

10 Q. And that fairly rapid out-of-datedness, if

11 I can coin a word, as you discussed with earlier
12 examiners, was primarily a product of rapidly

13 escalating energy costs during that year?

14 A. Well, yes. That and the audit process.

15 guess, takes nearly a year to process.

16 Q. It is that kind of delay between cost

17 incurment and reflection of costs in a make

18 allowance that you hope to mitigate by your

19 Proposal Number 2?

20 A. Yes, it is.

21 MR. That isVETN E: Thank you.

22 a Ii I have. Thank you.

23 JUDGE PALMER: Questions over at
24 the table over here to the right? You need a

25 moment or two to think about it?
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1 MR. SCHAEFER: Henry Schaefer.

2 USDA.

3 CROSS-EXAM INA TION

4 BY MR. SCHAEFER:

5 Q. On you r Tab I e 5 - A and w h i c h was Tab I e 1 --

6 o r Exhibit 5-A, which is Table 1 in your Exhibit

7 5, you list a series of make allowances, and I

8 believe you indicated that those were not the

9 make allowances that you were proposing be

10 adopted as a result of this hearing, but rather

11 were an example of the calculations to show how

12 you believe the calculation should be carried

13 out; is that correct?

14 A. That's correct.
15 Q. what make allowancesIf that is the case,

16 do you propose be adopted as a result of this

17 hearing?

18 A. Bas i c a i i Y the m a k e a i Iowan c est hat we put

19 i n 0 u r co m men t period for the last hearing that

20 involve the -- it would be the Cornell study and

21 the California study for cheese and whey and the

22 Ling study for butter and powder. I k now we are

23 not talking about the Ling study. But that is
24 my com men t s .

25 From there, I would say that you would then



359

1 update those studies using the new California

2 study that was not in that hearing record that

3 i sin this hearing record.

4 Q. So we would use what you have in your

5 comments on the hearing of last year --

6 A. Correct.

7 Q. -- updated with the new California data --

8 A. Correct.

9 Q. -- for 2005?

10 A. Yes.

11 MR. YALE: Your Honor. I want

12 to enter an objection. This is the problem that

13 we poi n t e d 0 u t d u r i n g t his h ear i n g . We have

14 pen din g a m a k e a Ii 0 wan c e san d we are t est i f Y i n g

15 on an open hearing, in which the -- not on an

16 open hearing, a hearing that has been closed and

17 we are i n a comment period.

18 And w her ear e we at? Is this

19 testimony going to be used for the next decision

20 off of this hearing, o r i s it going to be used

21 on the h ear i n g t hat we c i 0 sed inS e p t e m b e r?

22 WelL. I tell you.JUDGE PALMER:

23 the question is by a member of the Dairy

24 D i vis ion who w i i i be assisting in the writing of

25 these decisions. And if the decisions are
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1 I guess you will file a l5-A. So I amwrong,

2 going to leave the -- objection is overruled and

3 let him ask the question. Go a h e ad.

4 Okay.MR. SCHAEFER:

5 BY MR. SCHAEFER:

6 Q. Moving on, you discussed the population of

7 plants that you would possibly draw a survey

B from. What population of plants are you looking

9 at that that survey might be drawn from?

10 Well, I was considering the same type ofA.

11 survey that Professor Stephenson looked at. So

12 fr 0 m my poi n t 0 f vie w , it could be all the

13 plants I would draw theoutside of California,
14 survey from there.

15 Would that include, when you say "allQ.

16 plants." is that all plants, literally all
17 plants, or plants that would only produce

18 pro d u c t s t hat w 0 u 1 d b ere pre s e n t e din the NASS

19 survey?

20 Plants that produce products that areA.

21 represented in that survey. Thank you.

22 If a population was not audited or, in yourQ.

23 you requesting the potential for auditingcas e ,

24 it, if the population could not be audited, what

25 criteria would you use to select the survey
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1 plants?

2 I would probably use a random sample ofA

3 these plants In terms of stratifying the

4 sample, be necessary,I would hope that wouldn't

5 because it could be a large enough sample I

6 know that was a problem with Dr Stephenson's

7 work, because he was doing all the work himself

B And so, be c au s e he f e 1 t for c h e e s e, for

9 example. he could only do 20 plants, that he

10 then stratified that and chose five large plants

11 and what have you

12 So I would hope that it could just be a

13 random sample of plants, and it would include a

14 large enough number to give the department the

15 assurance that it was covering both very large

16 plants and other types of plants

17 Q I believe one of the earlier attorneys

18 asked about the cost of conducting these

19 surveys, and you had indicated that the Market

20 Administrator might be able to do them

21 If the Market Administrator does not do

22 them, because you also indicated that it could

23 be done directly 0 u t 0 f AMS, where would the

funding for t hat come fr 0 m?

A WelL. I was hopeful t hat the funding would

24

25
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1 come from the Market Administrators, but if not.

2 I guess it would have to come from the general

3 fu n d s 0 f AMS.

4 Q. And if it came -- if the Market

5 Administrators conducted the surveys. then would

6 that directly mean an increase in the

7 administrative assessment?

8 It likely would, yes.A.

9 In Proposal 2, when you talk about the --Q.

10 you have got two criteria there, and you talk
11 about manufacturing plants and you also mention

12 producer milk, and producer milk implies pooled

13 milk, would the criteria in there include milk

14 r e c e i v e d a t non p 0 ole d pIa n t s, mi 1 k r e c e i v e d a t

15 nonpool plants?

16 As long as it was priced under the order.A.

17 if it was producer milk received at nonpooled

18 plants.
19 Okay. With regard to your two criteriaQ.

20 there for selecting a higher of, you have got 80

21 for the first and the 80criteria,percent

22 percent would apply to the milk volume used in

23 the Class III and IV man u fa c t u r i n g pIa n t s, and I

24 would assume that in this case the manufacturing

25 plant population is all Federal Order
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1 manufacturing plants, or 1 S it the total

2 population of plants?

3 That is a good question. I would sayA.

4 Federal Order, plants that receive producer milk

5 under Federal Orders.

6 Q. Along that line there, how did you de r i v e

7 your 80 percent figure?

8 We looked at what California uses, which IA.

9 believe is 50 to 80 percent, they try to meet a

10 range within that to determine their final
11 number when they come up with a decision. Sol
12 was basing part of that on California; and then

13 part of it was when you looked at the population

14 sample that Dr. Stephenson calculated, he came

15 up with the population sample weighted average.

16 or weighted I guess is a betteraverage sample,

17 way to put it, that would cover 82 percent of

18 the milk and 33 percent of the plants.
19 So I felt that 80 percent was close enough

20 to his number, within the California range, and

21 it would cover somewhere in the vicinity of

22 around 33 percent of the plants, maybe a little

23 1 e s s . So I thought that was a reasonable number

24 to propose.

25 In the second part of that c r i t e ria, weQ.
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1 have a-- 1 e t me par a p h r a set his a 1 i t tIe bit.

2 because when I sure I wasread this, I wasn't

3 getting it as I understand the second partSo,

4 of this proposal, that you are suggesting that

5 the make allowance be set at a point where 25

6 percent of the producer milk in a particular

7 order, criteria forand you have laid out the

B those orders at 4 billion pounds annually at III

9 and iv, that a make allowance be set at a value

10 that would cover 25 percent of that milk for a

11 particular order

12 And then that make allowance would be

13 applied across all is that correct?orders,

14 Well, such that theit would cover plants,A

15 cumulative receivingvolume of those plants

16 producer milk in that order would sum up to at

17 least 25 percent of the total And themilk

18 intent was that once you determined that, you

19 would calculate it for each one of the orders.

20 and whatever was the higher make allowance, or

21 compared to the 80 percent, would be the

22 underlying make allowance

23 The intent 1 S to make sureof this, Henry,

24 that there is at least some plants that are

25 covering their costs in every order that has
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1 significant - - hasI won't say "significant"

2 substantial amount of manufacturing volume.

3 The 25 percent was a relatively arbitrary

4 number, I tried to lookso was the 4 billion.

5 at the breakdown of the different amount of

6 manufacturing milk that the orders had, and

7 there seemed to be sort of a common break

B between That is reflected-- around 4 billion.

9 in Table 2. and there was no order that had

10 between 3 and 4 billion, So I saidfor example.

11 4 billion sounds reasonable.

12 Twenty-five percent is a reasonable number.

13 because that would equate to 1 billion pounds.

14 Plus my intent here is not to have this

15 incredible make allowance to cover the cost of

16 plant that operates, you know, three orsome

17 four months a year in the Southeast. am not

18 trying to do that.
19 I just want to make sure that there is

20 sufficient volume of milk in each manufacturing

21 order; Stephenson'sand it relates to Dr.

22 comments that under the weighted average make

23 allowance that he had, not the population

24 sample, but the weighted average make allowance,

25 it was unlikely that any plant in the Northeast
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1 would be able to recover their costs. I n much

2 the same manner that it was noted in California

3 that under the current make allowance they have

4 percent of their plants cover their costs.z e r 0

5 So I was trying to give some kind of

6 safeguard on a regional basis.

7 Q. Mr. Yale had a number of questions

B regarding the c 0 s t , high-cost plants' and

9 low-cost plants' average make allowance and how

10 those plants related to each other

11 competitively, and where the money that the low

12 cost plant would realize could be used if a make

13 allowance was set at some other level than the

14 lowest. Let's put it that way.

15 And I g u e s s - - my que s t ion a Ion g t hat 1 i n e

16 what price spread or what spread in the make1 S ,

17 a 11 0 wan c e w 0 u 1 d you ant i c i pat e bet wee n w h at we

18 would set and what a group of low cost plants

19 would have for make allowance would put you at

20 such a competitive disadvantage that it would --

21 as you mentioned, it would force you out of

22 business at some point in time?

23 Well, it is not the spread between what youA.

24 set and what the it is really -- itlow cost is,
25 is what it is between what you set and what our
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1 costs are that would put us out of business, i f

2 we end e d up h a vi n g top a y - - a c c 0 u n t for a make

3 allow an c e t hat was sma 11 e r t h an w h at we h a v e .

4 and s 0 we over time.ended up incurring losses

5 That is what would drive us out.

5 I guess maybe I didn't follow the question.

7 Henry.

8 I guess what I was getting at is, in theQ.

9 discussion with Mr. Yale, you indicated that
10 with the low-cost plants having the higher make

11 allowance, that they would have additional

12 monies to use to pay producers to reinvest in to

13 their plants to use on their bottom line and so

14 forth, that that eventually would cause you some

15 competitive issues. And s 0 how - - and I can

16 understand your answer to the first -- to what I

17 said before, I understand that entirely.

18 But as those plants more and morebe c am e

19 competitive. eve n if the makeif you could,even

20 allowance was set high enough that you would

21 at what point do those lowercover your costs,
22 cost plants make you so un competitive that you

23 no longer can continue?

24 I don't for that, because Ihave an answerA.

25 don i t know
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1 But I w 0 u Ids a y t hat i f t hat was the cas e

2 and the plant was located next door to our

3 plant, then I could understand that, t hat

4 perhaps our plant shouldn't be there, if another

5 plant next door had it.
6 The problem that I see is that the plant

7 that has lower costs is located a thousand or

8 miles away. So, you know, that is notmore

9 going to make us uncompetitive. Producer Milk

10 in the Northeast is not going to relocate to

11 C i 0 vis, New Mexico to find a home. So t hat w i i i

12 not create the same level of problem for us.

13 Like I said, if there is a plant that has

14 that dramatically lower cost right near our

15 plant, then that happens in the marketplace.

16 understand that.
17 Bob.MR. SCHAEFER: Thank you,

18 JUDGE PALMER: Anything else?

19 Yes. Mr. Vetne?

20 MR. VETNE: Just one follow-up.

21 REDIRECT EXAMINATION

22 BY MR. VETN E:

23 Q. With respect to that issue that

24 Mr. Schaefer talked about, the plants that

25 receive Federal Order milk, the resulting Class
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1 III or iv price is price, i tisonly a minimum

2 not the price?

3 A. Correct.

4 Q. And i tis a p r 1 c e for w h i c h you a c c 0 u n t t 0

5 the pool?

6 (Witness nodding head up and down.)A.

7 Q. And i n t urn, go e s pro d u c e r s ?

B A. Yes.

9 Q. One thing that happens when -- that may

10 happen if a plant is uniquely enjoying a make

11 allowance that is greater than 1 Sits costs,

12 that the producers will try to bargain for that

13 extra income the plant is receiving in the form

14 of premiums, correct?

15 T hat c 0 u 1 d hap pen, but t hat i s not how theA.

16 process works.

17 T hat i s not how the com pet i t ion w 0 r k s ?Q.

18 Well, I wouldn't say that a producer groupA.

19 would say. ext rap rem i u m s, we"You got these

20 th em." Okay?want

21 Um-hum.Q.

22 I think what happens is the plant wouldA.

23 " H il il J I am making a good amount of pro fi tsay,

24 on this product. I ought to make more product,

25 okay, which I could then continue to make profit



370

1 on. " So then they go on and they try to go out

2 and get more milk, they bid up the price in
3 order to secure milk from somebody else. Okay.

4 So producers, that may raise a whole level

5 of premiums in the surrounding area, not just
6 the i r own i eve i of premiums. That is sort of

7 how the process works. The end result is the

8 same.

9 Q. The end result is the same, that some of

10 that make allowance money ends up in producer

11 checks, and in addition to that, for plants such

12 as Southwest Cheese, which is owned by producers

13 in part, the profits go to producers.

14 So it can get to producers in two ways, one

15 in their monthly milk check and one in the

16 profit division at the end of the accounting

17 period?

18 A. To the extent they own it or part of it.

19 profits or losses would fall to them, yes.

20 MR. VETNE: Thanks.

21 JUDGE PALMER: Any other

22 questions? Mr. Ya Ie?

23 RECROSS-EXAM INA TION

24 BY MR. YALE:

25 Q. I want to follow up on the premium question
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1 of John's and I think it had something to do

2 with the question Henry asked.

3 Doesn't there come a point when the spread

4 the make allowances are such that the more1 n

5 efficient plants are so -- given such an

5 advantage with the higher make allowances and

7 lower milk price, can more than offsetthat they

8 whatever you will gai n as a plant by having the

9 higher make allowance, by go i n g 0 uta n d for c i n g

10 you to pay more for the milk, because they are
11 offering premiums or discounting your product in

12 the marketplace to maintain market share or

13 combinations of the two?

14 say it wouldn't happen, Ben.I can'tA.

15 because I don't know. I guess I could say that

16 possibility.1 S a

17 I mean, that is a long-term problem for a

18 plant. i tIf the make allowances are too low,

19 is an immediate problem, because you are

20 accumulating losses.

21 So I mean, this may be caught between a

22 rock once again. I thinkand a hard place, but,

23 in my mind, are soa lot of these differences

24 geographic in nature that it would not create

25 the same level of problem.
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1 Q. You tal k a b 0 u t roc k and a h a r d pIa c e and

2 you talk about regionality. So let's talk about

3 the rock and the hard place. Doesn't it reach a

4 point where the economics of concentration and

5 modernization these other things thatand all

6 in this global t hatmarketplace,are go 1 n g on

7 those plants that are geared towards a regional

B application, are notthat need the higher c 0 s t ,

9 going to be able to do it through modifications

10 of minimum prices and survive in that type of

11 environment?

12 There is that possibility, i fparticularlyA.

13 we don't have adequate make allowances. And i f

14 that happens, that creates a problem for

15 producers, because they don't have a market for

16 their milk. It creates a whole array of

17 pro b 1 ems, w h i c h we are try i n g t 0 a v 0 i d .

18 if you have a situation where plantsQ. Now,

19 are profitable at making cheddar cheese, for

20 example, and I think you mentioned that they are

21 thinking, I would like"If I am making a profit.

22 to make more profit by making more cheese"?

23 A. Correct.

24 Don't we h a v e a sit u a t ion wit h tooQ.

25 lucrative of make allowances that we will
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1 generate higher production of cheddar cheese.

2 lower commodity prices and lower producer

3 prices?

4 Well, so much money brings forth so muchA.

5 mil k. So if you are going to -- if that milk is

6 going to be attracted to those cheese plants.

7 perhaps what happens is less milk will be

B attracted to either cheese plants areasin other

9 or from butter/powder plants or other things.

10 I don't know i fit i s go i n g ton e c e s s a r i 1 y

11 d r i v e down p r ice s I t may inin the long run.

12 the short run. But that is already happening.

13 When 1 a r g e pIa n t s goo u t w est and the y put a

14 tremendous amount of c h e d d arc h e e s e on the

15 market, you see the cheddar cheese price being

16 depressed -- this last two months is a perfect

17 example.

18 if you looked at where my peersI mean,

19 thought cheese prices would be, we thought that

20 they would start to rise faster than they did.

21 And I think a part of it may be that there was a

22 lot of cheddar cheese on the market. So that

23 can happen, but I don't t h ink i tis the make

24 allowance issue that is driving it. I think it
25 is the increase in milk production in areas like
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i New M e x i c 0 and T e x a s and Colorado and California

2 t hat are driving it.
3 Q. on an 0 the rYou men t ion ed, I think,

4 question, that the spread in the make allowance

5 is unimportant unless the plants are next door.

6 But yet you just mentioned on an 0 the r que s t ion

7 on the i s sue 0 f n ext door, unless the plant was

8 next door, wasn't going to havethat the spread

9 an impact, or nearly as much an impact on you.

10 right?

11 A. Right, yes.

12 Q. There was a location value?

13 A. Yes, absolutely.

14 Q. But now you jus t men t ion e d you r pro b 1 e m i s

15 the expansion of producers in cheese plants in

16 the Southwest.

17 A. Because what that is doing is i tisNo.

18
. .increasing amount of milkthe total

19 production --

20 Q. Okay.

21 A. and it is the-- total amount of cheese,

22 supply and the demand of the product that 1 S

23 ending up in affecting the national price. We

24 talking about a competitive priceare not

25 between plants. We are talking about the
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1 national priceprice for milk and the national

2 for cheese and other commodities.

3 Q. on you rAnd t hat doe s n 't h a v e ani m pac t

4 competitive relationship in your markets?

5 A. It has -- none, becauseI can't say it has

6 I would have to think about that. But I would

7 say it doesn't have as large of one as these

B other factors. I am notIt may not have any.

9 sur e .

10 It certainly has an impact on the fact that

11 if milk prices are lower because of this

12 occurrence, that farmers will likely produce

13 less milk or go out of business, which then will

14 affect our competitive relationship.

15 This brings up another point. And I am notQ.

16 trying to put words in your mouth. But the only

17 rea son s t hat its u g g est s t hat we are g 0 i n g t 0

18 get more money for producers is if some

19 producers are unable to produce the same amount

20 of milk, either a drought or they go out of

21 business, cows or produce 1 e s sthey have fewer

22 mil k.

23 And then when they do that, their neighbors

24 get to make more money on the milk that they are

25 able to have. I mean, is that the model t hat we
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1 are supposed to be working off of?

2 I w 0 u 1 d pre fer t hat we w 0 r k 0 f f 0 f aA. No.

3 model that we increase demand for products, and

4 con tin u e toe x pan d sup ply and we canso we

5 demand.increase

6 For example, the demand for protein solids.

7 milk protein solids internationally is
B skyrocketing. So we h a v e a hug e i n c rea s e i n

9 demand for nonfat dry milk powder, for whey

10 powders. I would prefer that to be the model

11 t hat we use, a s opposed to having producers go

12 out of business or produce less milk.

13 But that does occur. Certain producers

14 h a v e some advantages in other regions of the

15 I could go into watercountry. I mean,

16 subsidies and others. That is not going to

17 serve a purpose here.

18 But I would prefer it to be demand driven.

19 not supply driven.

20 Let me ask t his:JUDGE PALMER:

21 The protein products, you mentioned a couple of

22 them, what were they again?

23 Nonfat dry milk.THE WITNESS:

24 What is that usedJUDGE PALMER:

25 for by the manufacturer?



377

1 THE WITNESS: It can be used as

2 an ingredient in an array of products, such as

3 bakery products, ice cream, it could supplement

4 to make cheese, yogurts.

5 JUDGE PALMER: What is the

6 advantage of it in terms of health? You said

7 there was some health advantage or there i s some

8 marketing value?

9 THE WITNESS: I just said there

10 is a demand for it internationally.

11 JUDGE PALMER: Why i s the rea

12 demand for it? What is there about that?

13 Well, becauseTHE WITNESS:

14 income levels are rising, particularly in
15 countries like China. And so, as it does, the y

16 increase the quality of their diet. And when

17 they do that, they demand more dairy products as

18 a high end of that.
19 For example, China is considering the

20 possibility of perhaps putting in a school i u n c h

21 program where they give milk to, I don't know, a

22 billion youngsters. The chances are, they won't

23 be using fresh fluid milk, they will do

24 something like making a milk drink using nonfat

25 dry milk powder.
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1 JUDGE PAL MER: And America would

2 be exporting to them?

3 I would hope so.THE WITNESS:

4 You doh 0 pes 0 .JUDGE PALMER:

5 THE WITNESS: We would certainly

6 want to do that. for e x amp 1 e, we sellI know,

7 nonfat dry milk powder to Cuba. And Cuba has a

8 program where I believe it is at least a pint of

9 milk that every child gets. They take the

10 nonfat dry milk powder, they mix it with another

11 oil -- I think it might be coconut oil, but I'm

12 -- and the children get that.not sure

13 Sow hat we are see i n g i s t hat

14 countries 1 i k e Chi n a and 0 the r Pac i f i c Rim

15 countries the income levels goingin particular,

16 up, people are consuming more products, they are

17 eating out more, restaurants, McDonald's are

18 expanding, and they use a lot of dairy products.

19 WelL. I take it theJUDGE PALMER:

20 dairy industry is probably lobbying to try to

21 get some Congressional help in the getting

22 products sold overseas, is that it?
23 absolutely.THE WITNESS: o h,

24 The rea red iff ere n t way s t hat we are doing it,
25 There is a dairy export program.Your Honor.
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1 and then even the producers have a program

2 called CWT Co-Ops working together, and one part

3 of that is actually buyout herds of cows, and

4 the second -- probablypiece is to subsidize

5 that is not the right word, but to help products

6 of ourmove overseas, so we can move more

7 products If the price of the product in our

B country is only a few cents more than the price

9 overseas, this program pays that difference, so

10 move that product overseaswe can

11 JUDGE PALMER How doe s a

12 marketing order program fit in with that? I

13 I'm asking a real how doe squestion her e,mean,

14 a marketing order program fit in with that, with

15 a 11 thethese weight make allowances and all

16 rest of it?
17 Well, it certainlyTHE WITNESS

18 helps, a s wefor example, look at let's say

19 we look at the make allowance for whey powder.

20 which is under consideration here The current

21 make allowance on that is 1941, I believe, and

22 we are now seeing that whey powder, because of

23 international has jumped from, my gosh.demand,

24 two, three years ago it was 20 cents a pound,

25 and now it is probably 60 cents a pound
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1 So that is 40 cents a pound above the

2 cost of making it. There is almost 6 pounds of

3 the equivalent of whey powder in a hundredweight

4 So 40 cents times 6 is $2.40. Andof mil k .

5 that comes out of the Class III price.

6 JUDGE PALMER: How do you use whey

7 powder? Whey powder is used how?

8 THE WITNESS: Whey powder is also

9 used as an ingredient and can be used in a

10 variety of different products also overseas. It
11 is usually added to different products to

12 increase their nutritional val u e . Whey a Iso has

13 a lot of lactose, which is milk sugar, so it
14 could be the palatability of the product.

15 If you were to go into a supermarket

16 her e . I am m 0 ref ami i i a r wit h the m her e , you

17 could look in hot dogs, baby food, you name it,

18 you w i i i see whey powder there as an ingredient.

19 because it is a relatively low cost addition

20 that adds a lot of taste, nutrition and other

21 factors.
22 JUDGE PALMER: Now, whey powder 0 r

23 whey was pretty much -- I don't want to use the

24 wrong word, but you didn't have a market for

25 whey at one time?
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1 THE WITNESS: At one point, whey

2 was the byproduct of cheese making.

3 JUDGE PALMER: Rig h t .

4 THE WITNESS: W here, you know,

5 basically. some people might20. 30 years ago.

6 have just poured it down the drain.

7 JUDGE PALMER: In fact, they

8 poured it into some coal m i n e s, I think it was.

9 had a fi re someplace, put out the fi re and then

10 it ate the beams and the whole town collapsed.

11 Wasn't that one of the --

12 (Laughter.)
13 THE WITNESS: I don't recall
14 t hat, but that might be a good use. May b e we

15 should do that with some of our surplus milk.

16 But, yes, that was the case, and i n

17 fa c t , there are still some areas where you land

18 spread. We s t i I I land spread some of the

19 per mat e. the I act 0 s e, we try tog eta I I the

20 protein out. But there is still some land

21 spreading being done with the product.

22 JUDGE PALMER: How did you con v e r t

23 whey from a product that was a byproduct that

24 nobody wanted to one that is now giving a high

25 profitability to the dairy industry, what
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1 happened there?

2 THE WITNESS: We II. I think there

3 was a lot of food technology changes that saw

4 the ingredients as a very high protein, source

5 of protein, source of lactose, and whey powder

6 was really cheap.

7 I think it was the price more than

8 anything, because at one point, it was less than

9 20 cents a pound. And nonfat dry milk. for

10 example, at one point, under the Federal Order

11 a dollar -- I'm sorry, under the pricewas over

12 support program, was over a dollar a pound.

13 still over 80 cents. So whey was a cheap way of

14 getting a lot of the nutrients.

15 JUDGE PALMER: Who fin a n c e d the

16 research?

17 THE WITNESS: I think a lot of it
18 was done to give farmers a 15-cent deduction for

19 milk promotion.

20 JUDGE PALMER: Is that still on?

21 THE WITNESS: Yes, that is still
22 on.

23 JUDGE PALMER: I asked enough.

24 MR. YALE: That is fine.
25 JUDGE PALMER: Little extra
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1 information.

2 G a v e me a c h an c e t 0MR. Y ALE:

3 down my questions.narrow

4 BY MR. Y ALE:

5 Q. Wellington, I want you to, i f youDr.

6 would. I want to go backI think that Exhibit 9,

7 to this, because there are some points that I

B think have been misread out of this.

9 Is that the California report?A.

10 Yes, it is. And the n a 1 s 0 Ex h i bit 1 0, youQ.

11 might even have both of them at the same time.

12 I have them in front of me.A.

13 And E x h i bit 9, a t p age 9, bull e t poi n t 7Q.

14 indicated -- this was for the year 2004, I

15 rea 1 i z e we are run n 1 n g but 2004.a year behind.

16 that 62 percent of the processed atcheese was

17 less than the make allowance of a dollar -- or

18 1 . 71 ?

19 That is what it says in footnote 7, yes.A.

20 We don't know how much less, right?Q.

21 That's correct.A.

22 So at that point, those at least indicatedQ.

23 a profit over the make allowance -- or they had

24 the potential to make it for less than the make

25 allowance and be profitable?
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1 A. The processing cost less than -- that would

2 be true.

3 Q. i twas not e d t hat i nth e b u i let poi n tNow,

4 on page, I guess it is the third page of Exhibit

5 10. indicated that $1.78. that none are above

6 t hat, right?
7 A. Correct.

8 Q. Okay. Now, I want to go back, i f you

9 would, back on Exhibit 9 and look at paragraph 8

10 and what is the --

11 MR. BESHORE: What page?

12 BY MR. Y ALE:

13 Q. I'm sorry,Page 9, Exhibit 9, page 9,

14 paragraph 8, the first sentence, read that.
15 A. "The weighted average yield was 11.53

16 pounds of cheese per hundredweight of milk."

17 Q. It does not say anything about fat or

18 fortification or anything else, does it?

19 A. It goes on to mention the moisture content.

20 Q. It talks about vat tests, but it doesn't

21 talk about -- it talks about cheese per

22 hundredweight of milk, and it doesn't modify

23 that as fortified milk or UF milk or powdered

24 milk or RO milk?

25 A. But I don't know what that means. I know
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1 it says per hundredweight of mille going in. You

2 could be putting in a hundredweight of producer

3 milk into there and then you could be adding

4 three bags of powder to it. I am saying,

5 don't know t hat, reading this.Ben, from

6 Now, are you f ami 1 i a r wit h the Van Sly k eQ.

7 formula?

B Only moderately so. Probably 1 e s s thanA.

9 t hat. Ben.

10 Then I am not go 1 n g top u t you on it.Q.

11 will Do you know whether or notbe courteous.

12 it is possible to solve the butterfat recovery

13 without knowing the amount of protein that goes

14 into the mix?

15 I think you need a relationship of proteinA.

16 to butterfat.

17 Un d e r the Van Sly kef 0 r m u 1 a ?Q.

18 That is something I amA. I am not sure, Ben.

19 not sure of.

20 Let's look over here again. First of all.Q.

21 i t co s t s money tog e t hi g her y i e 1 d sou t 0 f a

22 cheese plant, Whatever it is, whetherright?

23 you use other ingredients or whatever, you need

24 equipment, right?

25 A. Sur e.
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1 Q. And you nee d the ski 11 e d w 0 r k for c e ?

2 A. Yes.

3 Q. A great cheese maker?

4 A. Yes.

5 Q. A very good one anyhow, someone that knows

6 what they are doing. You and I - - may bey 0 u

7 c 0 u 1 d - - we c 0 u 1 d n 't jus t sit a t the kit c hen

B table and yield that today, no matter how many

9 boo k s we rea d ?

10 J\ granddaughter thinks I can, but nobodyA.

11 else does.

12 WelL. I think you could make it, but IQ.

13 don't know that you could -- we could make 11

14 pounds, right?a 11

15 A. Yes.

16 It takes modern equipment. All of thoseQ.

17 things go right?in that,

18 A. Yes.

19 And tho sea rei n cor p 0 rat e din tot h e c 0 st.Q.

20 right, the make allowances? We have heard gobs

21 of costs, between the Cornell and the others.

22 somewhere in there.along that investment, i tis
23 right, in those costs, depreciation?

24 You 1 i s t e d a lot 0 f pie c e sin the r e . WouldA.

25 I say that's the costs of labor from a good
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1 cheese maker, yes. Probably the cost of the

2 vats and other things, yes. The fortified

3 product you add, no.

4 Q. I am g 0 i n g tog 0 wit h t hat for theOkay.

5 a i i But i f we k now w hat the --moment, right?

6 based on these costs, what the butterfat yield

7 is, orb u t t e r fat r e c 0 v e r y - - let me b a c k up.

8 Do you bel i eve t hat the d e par t men t s h 0 u i d

9 intentionally reduce the yield for these

10 formulas based on the make allowances if it has

11 knowledge that the yield is higher than what is

12 currently used?

13 A. I think that the department should use a

14 yield that represents reality and representative

15 of cheese making.

16 Q. And if that -- do you have anyOkay.

17 evidence that the yield for butterfat recovery

18 is different than -- higher or lower than 94

19 percent?

20 A. Oh, I know it is under 94 percent. I have

21 people who are looking at it right now, and when

22 we reconvene at some time in April. I may have a

23 witness who will talk about all our experience

24 with that.
25 Q. But you are not going to talk about that?
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1 A. all.No, not at
2 Q. Okay. And you would agree, would you not.

3 that producers paying -- being paid for milk at

4 a yield higher than 9.6-plus pounds for

5 hundredweight of milk, save 10 or 10.5 at these

6 make allowances, a better return for themi tis
7 than what they currently have at a lower yield,
B everything being the same. Let me res tat e the

9 question. I'mThat was a terrible question.

10 going to withdraw it and start again.

11 Assume for the moment that we are only

12 going to change the yield, because the testimony

13 shows that for the 6.82 cents that the

14 department has determined the make allowance is,

15 based upon what CD FA shows and RCBS and Cornell.

16 the yield should be higher in other testimony.

17 that that higher yield ought to be incorporated

18 into the Class III price to return more value to

19 the producer for the milk used in making cheese;

20 is that correct?

21 Well, I have to go back and look at why theA.

22 de par t men t de c ide d on the cur r e n t y i e 1 d fa c tor s .

23 I don't recall them, or why they did that.
24 I know the Van Slyke formula has not changed in

25 a hundred years or something. So I am not sure
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1 what their reasoning was behind that. sur eI am

2 the department had very good reasoning, and I

3 would want to review that before I answered your

4 question.

5 All right. I want to now, if you would.Q.

6 I think it is the second page - - I amturn to,
7 I lose track of the pages. It looksnot sure,

B like it might be the third page in my Exhibit

9 it says, Powder Manufacturing"Nonfat10 .

10 Costs."

11 A. I have it in front of me.

12 Then if you would, at the same t i me, lookQ.

13 at page 26 of Exhibit 9.
14 I have that in front of me.A.

15 Let's look at Exhibit 9, page 26, paragraphQ.

16 What percentage at that point was producing6.

17 nonfat dry milk at less than 1.52?

18 According to the report, it says about 63A.

19 percent of nonfat powder was processed at a cost

20 less than the manufacturing cost allowance.

21 Not wanting to read, go through ourQ.

22 we i g h t e d a v era get h i n g, we don't know w hat t hat

23 63 percent, what price that would be at, do we?

24 A. No.

25 We don't know w h e the r a penny or 4i tisQ.
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right? You m i g h t t a key 0 u r tot a 1

2 minimums and kind of get a bottom?

3 A. There is a low cost factor there. Bu t I

4 wouldn't offhand know.

5 Q. Okay. Let's look over here at the Exhibit

6 1 O. And the 1 a s t bull e t poi n tin d i cat est hat 74

7 percent is less than $1.60. So they have raised
i t .08 cents and they have bought even more8

9 nonfat dry milk?

10 A. I think you mean .16.

. 16 , right. So you would have to agree11 Q.

12 that the make allowances that California is

13 proposing -- or not proposing, is using, is
14 encompassing more than the average, weighted

15 average production in that market?

16 A. I f you wan t tor e m i n d me w hat the cur r e n t

17 make allowance is in California?

18 Q. I think it says here in that one e x h i bit we

19 just got from --

20 A. I know, that is what I am looking for.

21 Q. . 16 .

Yes. . 160 . Well, Could you repeat22 A. okay.

23 the question? in front of me.Now I h a v e ita 1 1

With the nonfat dry milk, it says 7424 Q.

25 percent was processed at a cost less than that.
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1 J\ question is, i s t hat we don't know w hat i t

2 is, but we can with some certainty say that the

3 weighted average cost for nonfat dry milk in

4 C a 1 i for n i a i s 1 e s s t h an $ 1 . 6 0, can we not?

5 A. Well, this says the weighted average cost

6 was .1659.

7 Q. The average cost, 70 percent, 4 percent of

B that is less than $1.60?

9 Right, because once again, keep in mindA.

10 that the weighted average is not necessarily an

11 There are probably some huge plantsaverage.

12 out there and I would just, wow, w-o-w, put that

13 in there, low cost group, you have three plants.

14 Ben, and you have a cost sorry,of 15 -- I am

15 $.153 per pound, and the volume in the group is

16 350 million pounds of milk for those three

17 plants.
18 So I think what is happening here is that

19 you have some really low cost huge plants. So

20 the -- but the weighted average even with those

21 huge plants is still $.1659 per pound. So I am

22 not sur e we can d raw the con c 1 u s ion you k e e p

23 saying.

24 I would say, though, that -- I mean, here

25 is an example, where 74 percent of the plants
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1 can cover their costs at 16 cents, according to

2 the nonfat dry milk powder table in Exhibit 10;

3 and that is why, one of the reasons I am asking

4 for 80 percent on ours, here is a casebecause

5 where 74 percent can do it.
6 Q. Let me follow t hat up the n wit h a fin a 1

7 line of questions.

8 Okay.A.

9 Q. You indicated that some plants are able to

10 obtain a higher price even for their commodity

11 than what shows up in the NASS, Theyright?

12 sell it for a higher price than the weighted

13 average NASS price?

14 I think NASS would show that.A. Yes,

15 If those plants are within a region thatQ.

16 that also corresponds fairly closely to the

17 higher cost plants, should not the department be

18 looking at their profitability, that is, what

19 they are selling their cheese less thanfor,
20 what their make as opposed to anallowance is,
21 average selling price much lower than what they

22 are selling at, and make allowance that

23 evidently is lower than what they are making it

24 rat her t h an we i g h t hat in and b r i n g down theat,
25 whole pricing structure?
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1 A. Well, I mean, I think the department has

2 already factored in, when they come up with the

3 NASS price, those are already -- those higher

4 price levels above the NASS are one of the

5 reasons why the NASS price comes out where it
6 is, because they bring the whole average of NASS

7 If you only looked at the low cost plants,up.

B the NASS would be dragged back down again. I

9 think all producers benefit by having that

10 higher NASS and having those in there.

11 Q. But w hat we don't h a v e i s the

12 correspondence plant for plant, pound for pound

13 as the cost to make those commodities, that is

14 missing in all right?t his equation,

15 Well, t hat i s w hat we are try i n g tog eta t .A.

16 We are trying to get at it. But they haveQ.

17 that in California, And youwe don't have that.
18 are indicating that the numbers -- you are not

19 sat i s fie d t hat the n u m be r s are a c cur ate t hat we

20 have that we accurately reflect the make

21 allowances, outside of California?right,
22 WelL. I t h ink we h a vet h e a b i 1 i t Y t 0 do aA.

23 bet t e r job u sin g w hat we pro p 0 s e , instead of

24 going into that. i tisBut as it is right now,

25 certainly too low for my operations and those in
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1 the Northeast.

2 Q. And you don't know whether that would go up

3 or down, depending on what the department does?

4 I f you were to do a much more comprehensive

5 you don't know whether that would changesurvey,

6 that up or down for you?

7 A. But IWell, I know what it is for me.

8 don't know what it would be for others.

9 MR. YALE: Very good. Thank

10 you.

11 JUDGE PALMER: A Ii rig h t . Any

12 more questions for this gentleman, who has been

13 here almost a Ii day? He has been here a Ii day.

14 MR. STEVENS: Your Honor, I jus t

15 want to make sure that the record reflects that

16 all the exhibits that Mr. Wellington introduced.

17 or that were introduced through his testimony,

18 have been marked for identification and have

19 been admitted into evidence.

20 JUDGE PALMER: We have received

21 them all. We have received everything from

22 Exhibit 1 through Exhibit 12. They are all

23 noted as received.

24 MR. STEVENS: Thank you, Your

25 Honor.
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1 JUDGE PALMER: You have another

2 Mr. Beshore?question.

3 Marvin Beshore.MR. BESHORE:

4 just a couple of questions, Bo b.

5 RECROSS-EXAM INA TION

6 BY MR. B E S H 0 R E :

7 Q. Do you buy b u I k c rea mat you r but t e r / pow d e r

8 plant?

9 A. On 0 c cas ion.

10 And it is not uncommon for butter/powdera.

11 plants to buy cream to process for butter?

12 like Land O'LakesA. I imagine that someone

13 buys them much more t h a n we do.

14 Q. I was not limiting it to you. Butter, t hat

15 i s a common ingredient or a common --

16 A. Yes.

17 JUDGE PALMER: He i s e n tit led t 0

18 take advantage of you guys occasionally.

19 (Laughter.)
20 MR. BESHORE: That is fair

21 enough. As long as he is taking advantage of

22 one of his partners in the activity here.

23 BY MR. B E S H 0 R E :

24 Q. So the s e f low c h art s t hat we rei n Ex h i bit 9

25 that have been used and referred to to depict
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1 activities ones --of manufacturing plants, the

2 the identical one s on p age 1 9 and 27 0 f Ex hi bit

3 it does not show bulk cream as a potential9,

4 input at butter/powder plants, but just as you

5 can have additional -- or nonfarm milk solids go

6 into a cheese plant, cream being - - skimmedbu lk

7 milk is a common ingredient that would be an

8 input to a butter/powder facility?

9 A. And you could also haveTh at is true.

10 condensed milk brought in. We don't normally

11 have that, not awe are a sell e r 0 f con den sed,

12 buyer.

13 If there were a glut in the marketplace and

14 people needed to move -- for example, you might

15 have a where another butter/powder plant bycas e

16 a co-op has a problem, orit is a fire

17 something, and they need to get rid of product.

18 they can condense, but they can't dry. So we

19 wi 11 receive condensed and dry from the

20 condensed.

21 Q. In all the questioning aboutOkay.

22 regional differences in costs of manufacturing.

23 are you proposing that there be regional

24 differences in make allowances?

25 A. No, no.
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1 Just one other question. You h a v e bee nQ.

2 asked about the fact that your cheese plants.

3 for instance, do not report their sales in the

4 NASS P r ice series, because you sell in other

5 channels.

6 Correct.A.

7 Essentially. In those other channels, doQ.

B you know, us whether the salescan you tell
9 p r 1 c est end t 0 be bas e d on m u 1 tip 1 e s 0 f the

10 cheese market price, CME price, for instance?

11 There is some relation to the CME price. IA.

12 wouldn't say a multiple, like whole number

13 multiples. some relationship toBut there is

14 the CME price.

15 u sua 11 y, we w 0 u 1 d try tog e t C M E - P 1 us, but

16 s 0 met i m e s we areactually get CME-minus. There

17 times in the s p r i n g t i mew her e we h a v e a flu s h 0 f

18 mil k and we don't wan t t 0 be h old i n g ex c e s s

19 inventories S 0 we m 0 v e com mod i t Yof cheese.

20 c h e e sea n d we wan t tog e t rid 0 fit, so we h a v e

21 to sell it at a lower price than the CME.

22 Q. But in any event, it is priced off of those

23 benchmark cheese prices?

24 Basically everybody in the industryA. Yes.

25 needs to know, feels they need to know what the
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1 fair price is. So they always refer to the CME.

2 for right or wrong, as to what is the ongoing

3 p r ice, and then it seems that the negotiation is
4 always around that price level.

5 MR. Thank you.BESHORE: Okay.

6 JUDGE PALMER: A Ii rig h t , sir.
7 think you are excused. Do you wan t tot a k e a

8 short recess?

9 Mr. Schad, you are coming back. You

10 wi Ii be coming back to be cross-examined. Let's

11 do a little off the record discussion.

12 (Thereupon, a recess was taken.)

13 JUDGE PALMER: Mr. Schad is back

14 on the stand. Who w 0 u i d i i k e t 0 que s t ion? He

15 is available for cross-examination. I f you

16 really can't think of a question, you don't h a v e

17 to -- you don't really have to question him.

18 I am i 0 sin g n a m e she r e . I am i 0 sin g

19 everything here. Mr. Wellington basically went

20 over much of the material. So I don't knowsame

21 how many questions you would have for Mr. Schad.

22 but maybe you do. Does anybody have questions

23 for Mr. Schad?

24 MR. MIL TNER: Your Honor, I think

25 Mr. Yale does.
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1 JUDGE PALMER: Mr. Yale does. A i i

2 rig h t . We will wait for Mr. Yale fo r a moment.

3 Mr. Yale, would you like to question Mr. Schad?

4 MR. YALE: Yes.

5 JUDGE PALMER: sir.A Ii rig h t ,

6 MR. YALE: Why did n 't any bod Y

7 else have any questions?

8 JUDGE PALMER: I don't know.

9 MR. VETNE: I might. Your

10 Honor.

11 JUDGE PALMER: You have a

12 question?

13 MR. VETNE: No, I don't have a

14 question, but an insert on page 3 of your

15 t est i m 0 ny, you ref e r t 0 CDFA rei e a s e 0 f

16 manufacturing costs, Exhibit blank. T hat

17 Exhibit number may now be filled in as Exhibit

18 1 O.

19 MR. SCHAD: That's correct.
20 JUDGE PALMER: And that was on

21 Exhibit -- what was your exhibit number. 6 ?

22 MR. SCHAD: My t est i m 0 n y i s

23 Exhibit 6.

24 JUDGE PALMER: I am g 0 i n g t 0 i e a v e

25 m i n e a Ion e . Exhibit 6, and that was on page
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1 what?

2 MR. SCHAD: Three.

3 JUDGE PALMER: Oh, I see it. T hat

4 should say Exhibit 10?

5 MR. SCHAD: That's correct.
6 JUDGE PALMER: I marked that one

7 A Ii sir.rig h t ,copy anyway.

8 MR. MILTNER: You rHo nor, we h a v e

9 a point. I won d e r i f we c 0 u i d h a v e a c 0 u r t e s y

10 of the court here, I guess. There is a producer

11 in the back of the room from Michigan who is

12 going to be here for today and he is heading

13 back and he has indicated that he would like to

14 make a brief statement and put some testimony

15 I won d e r i f we beg i n wit h Mr. S c had, if weon.

16 might find ourselves at the end of the day and

17 Mr. Topping not have a chance to testify.

18 JUDGE PALMER: What ish is name?

19 MR. MILTNER: Gary Topping.

20 JUDGE PALMER: Topping. A i i

21 rig h t . We will try to get him in before the day

22 end s.

23 MR. VETNE: Let's do it now.

24 MR. MILTNER: I sit 0 k a y i f we

25 put him on now?
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1 JUDGE PALMER: A II rig h t . Let's

2 put him on You can step down. Mr. Schad.now.

3 MR. SCHAD: Thank you.

4 GARY G. TOPPING

5 having been fi rst sworn by the judge. was

6 examined and testified under oath as follows:

7 DIRECT EXAMINATION

8 BY MR. MIL TNER:

9 Q. Mr. Topping, you are a dairy farmer up in

10 Michigan?

11 A. Yes, I am a d air y far mer, third generation.

12 I am a t h i r d g e n era t ion d air y far mer and h a v e

13 three boys that would like to come home.

14 Q. You are not here appearing as a witness for

15 Dairy Producers of New Mexico or any of the

16 clients that I represent. But we met ear lie r

17 today and we offered t 0 he i p get yo u on the

stand so you ca n make a statement.

So I am go in g t 0 let you offer you r

comments and we will go fro m there. Okay?

18

19

20

21 A. I appreciate that. T his i s my fir s t t i m e

22 to one of these, and I find it very interesting.

23 and really came to just voice my opinion to how

24 the co-ops are representing us as dairy farmers.

25 I find it very ironic that they are looking
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1 to increase profitability without representing

2 the people that they are supposed to represent

3 first.
4 And, for e x amp 1 e , we are g 0 1 n g t 0 see a 2 5

5 -- or 25 cent deduction for next month'spercent

6 mil k, v e r s u s we are going to see 86 cent

7 increase instead of $ 1.11 so I thought I should

8 come down and make my voice be heard and be on

9 the record and be somewhat opposed to the

10 increase in the make allowances before we as

11 producers see any response to the pricing for

12 our cost of production.

13 I w 0 u 1 d a 1 sol i k e tot a 1 k a b 0 u t the NASS

14 discovery. There is numerous in the Federal

15 rule regarding the price discovery of the make

16 allowances - - excuse me, not the make

17 allowances, i s t 0but the NASS p r 1 c 1 n g , which

18 exclude forward pricing, and I do not think that
19 that is occurring.

20 And we as d air y far mer s are not see i n g the

21 true price of nonfat dry milk powder today. And

22 that is pretty much everything I have to say.

23 Do we h a v e someJUDGE PAL MER:

24 questions? Yes,Anyone have any questions?

25 Yale, do you want to ask a question, sir?Mr.
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1 CROSS-EXAM I NATION

2 BY MR. YALE:

3 Q. maybe you said it and I missedMr. Topping,

4 it, did you indicate -- where is your farm?

5 A. My far m i s I 0 cat e din S t 0 c k b rid g e .

6 Michigan.

7 Q. Where is that located?

8 A. Right between Lansing and Ann Arbor.

9 Michigan.

10 Q. Okay. And you are a member of a co-op?

11 A. Yes, I am a m e m b e r 0 f M i chi g a n Mil k

12 Producers.

13 Q. Are you an officer or director or anything?

14 A. I am a n 0 f f ice r 0 f my i 0 c a i and serve on

15 the ballot for market adviser.

16 Q. what is your understanding of whatNow,

17 these proposals are doing?

18 A. Well, the way I understand it, the

19 manufacturers of these dairy products are

20 unprofitable, and they are asking for an

21 increase in the cost of their production, so

22 that they can cover their cost of manufacturing

23 cheese, nonfat dry milk powder, butter and whey

24 products.

25 Q. Now, you mentioned something about forward
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1 contracting on the NASS. What are you

2 referencing?

3 Well, if you go back to the -- when weA.

4 first decided to change the pricing formulas,

5 there was a lot of talk about supply and demand.

6 and if you look at the Federal r u 1 e on the

7 gat her i n g 0 f the NASS d a t a , its a y s on eve r y

B ingredient, whether it is butter, nonfat dry

9 milk powder, whey and cheese, that forward

10 pricing was to be excluded.

11 And I don't un d e r s tan dhow the NASS p r 1 c e

12 is today on nonfat dry milk powder $1.09 and the

13 spot market on Dairy America's web page 1 s

14 $ 1 .45 . And the Chi c ago Am e r i cae x c h an g e i s

15 If those prices were reflected in my$ 1 . 52.

16 milk check, increaseI would see a substantial

17 in my milk -- in my pay price.

18 And are you say 1 n g the nth a t t his NASSQ.

19 survey that those prices, the reason they have

20 not climbed, is that those prices were

21 negotiated on long-term contracts?

22 A. That's correct.

Q. Do you h a v e any basis for that?

A. Well, you can look 1 n 1 a s t Friday's Dairy

23

24

25 News t hat the USDA put s out, and there is an
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1 article in there, it says at the very bottom.

2 "This is substantially reduced due to long-term

3 contracts."
4 Q. Okay. And t his is the Dairy Market News?

5 A. Yes.

6 Q. T hat comes out every Friday?

7 A. That's right.
B Q. And t hat has are fer en c e tot h e fa c t t hat

9 there is long-term contracts and you believe

10 t hat i s w 0 r kin gin tot h e NASS for m u 1 a ?

11 A. Absolutely.

12 All right. Let's change subjects a minute.Q.

13 Am I safe to say that you came down here not

14 because you are flush with money and you wanted

15 to have processors make more. I mean, is it

16 really the other way around, that the economics

17 at the farm level have changed?

18 Well, I fin d i t v e r y i n t ere s tin g t hat weA.

19 are tal kin gab 0 u t c 0 s t 0 f pro d u c t ion on the

20 manufacturing level, and the USDA has c 0 s t 0 f

21 pro d u c t ion for d air y far mer s, and we don't w 0 r r y

22 about but we are g 0 i n g tow 0 r r ydairy farmers,

23 about the manufacturers today.

24 Okay. Are you -- there are other dairyQ.

25 farmers in the area where you work or you farm?
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1 A. Yes, absolutely. And one of the reasons

2 why I feel t hat we s h 0 u i d be v e r y i n v 0 i v e d i s

3 that there is going to be a buyout that has to

4 be introduced by Saturday, and I know of

5 far m s a r 0 u n d me t hat are g 0 i n g t 0numerous

6 submit a bid.

7 Q. as -- someNow, in your position with

8 po sit ion wit h MMPA, do you have contact with

9 other dairy farmers to talk about the situation

10 i n your neighborhood?

11 A. Yes. I have been working on this sin c e

12 last summer when the nonfat dry milk powder

13 p r ice was $ 1 . 6 5 and we the 90 centwe rei n

14 range, and I made it a mission of mine to get it

15 corrected.

16 Q. You mentioned this buyout? What buyout are

17 we t a i kin gab 0 u t ?

18 A. We are talking about the CWT buyout.

19 Q. the producers are going to get outBy that,

20 of the business by selling their cows?

21 A. Well, they are going to submit a bid and if
22 they are accepted, they will be out of the dairy

23 business.

24 Q. Now, at the farm level, when your income

25 comes down and your costs are too high for the
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1 how doe s survive if they area farmerincome,

2 not making money on a month-to-month basis?

3 Well, I t h ink s 0 many p e 0 pIe look a tit.A.

4 t hat g 0 1 n g b a c kin the ear 1 i e rye a r s, we we rea

5 lot more diversified. cor n r a 1 s e r s, weWe were

6 alfalfa sellers.were

7 Today, wei f we are i nth e d air y bus i n e s s ,

B are in the dairy business. Our 0 n 1 y way t 0

9 improve income is to produce more milk.

10 I didn't -- for myself last year,

11 produced 400 some thousand more pounds of milk

12 with the same number of animals, worked really

13 hard, put more and showed $105.000hours in,

14 1 e s s income.

15 Now, does it take cash and money to add toQ.

16 style to get that additionalyour management

17 production?

18 Well, Cow com for tis a bigabsolutely.A.

19 thing, and with my son s coming home and helping

20 a lot more, we are do i n g m 0 reo u r s e 1 v e san d

21 better able to manage our cows.

22 How are you a b 1 e t 0 sur v i v e i f theQ.

23 operating costs exceed the monthly income?

24 said you expanded your herd. Wheremean, you

25 does the money come from?
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1 A. I didn't expand; I actually produced more

2 mil k.

3 Q. Where do you come up with the moneyRight.

4 to do those things?

5 A. If you --

6 Q. How d 0 you get t h r 0 ugh --

7 A. In other words, when you are in a negative

8 cash flow, you go to the bank and borrow money.

9 Q. You borrow money against what?

10 A. lv assets.

11 Q. Which is your farm?

12 lv farm, my cows, my realA. I mean, my

13 machinery, whatever.

14 You are not the r e , but have any of yourQ.

15 neighbors reached the point that that is no

16 longer an alternative?
17 I think that it is a situation with someA.

18 that the land values in Michigan have kept a lot

19 of dairy farmers in business because of our real
20 estate values.

21 But in the last year Michigan land values

22 and our economy has gone extremely bad. 53.000

23 houses are for sale or foreclosed on in the

24 State of Michigan right today, and we are g 0 1 n g

25 to see a substantial decrease in land values.
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1 property values; and I think that a lot of dairy

2 farmers are going to be in trouble because their

3 land values aren't going to be what they were

4 three years ago.

5 Q. So they are living off of borrowed money.

6 rather than income, is that what you are saying?

7 A. am.Yes,

B you weren't here, but there was aQ. Now,

9 statistical s t u d y t hat was pre s e n t e d by USDA and

10 you may have read it, i t was on the Web sit e .

11 But it talked about, based on different

12 the number 0 f cows may go up 0 r down.scenarios,
13 but there is reduced income, at some point there

14 is less cows. How doe sit t ran s 1 ate t hat

15 reduced income ends up being fewer cows that are

16 being milked in the national dairy herd, do you

17 have an opinion as to that?

18 Well, I would have to say that when it getsA.

19 to a certain point that you need to get cash

20 flow, you are going to sell I see inanimals.

21 right today, if you go to Rosebush.our area

22 which is an area of Sale Barn, people are not

23 selling their cows to get income. They are

24 selling their young animals and their heifers

25 and their breeding age animals to pay bills.
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1 Q. So then the reduced income and the negative

2 cash flow also results to the point where they

3 begin to sell off their herd and future herd; i s

4 that correct?

5 A. That's correct.
6 Q. Now they borrow against their farm and now

7 they are borrowing against their future; t hati s

8 right?

9 A. That's right.
10 Q. And then does it reach a point, have you

11 some of your neighbors that they can nosee n

12 longer have anything to borrow against, t hat

13 they have to terminate their operation?

14 A. Well, the last -- with the opportunity,

15 there have been three buyouts, and those have

16 bailed most of those farmers out.
17 Q. And that is farmers helping other farmers,

18 right?

19 A. That's correct. I n other words, we

20 originally started to put a nickel a hundred in

21 and now it is ten cents a hundred.

22 Q. has there been a change in theNow,

23 operating expenses at the farm, a significant
24 change in the operating expenses at the farm in

25 the last year?
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1 A. To give you some idea, they were talking

2 about fuel expense. I n 2 0 0 4, my far m 's f u e 1

3 expense was $35,000. Last year, my fuel expense

4 was $70,000.

5 So you talk utility costsabout increase,
6 and fuel expense, we are seeing it too.

7 Q. Now, do you pay for the hauling of your

B milk to the plant?

9 I do. I pay 49 cents.A. Yes.

10 Did that go up during that period of time?Q.

11 A. I had -- my hauler came tome and

12 negotiated an yes.increase,

13 So is that included in that 35 to 70.000.Q.

14 t hat change 1 n - -

A. No.

Q . So you have t hat co s t as well?

A. That's right.

Q. Now, there 1 s a proposal t hat 1 s her e t hat

15

16

17

18

19 says -- that so much says that if the energy

20 the plants get to increase theircosts go up,

21 make allowances, which in turn reduces the class

22 prices, which is the money that you receive.

23 Are you saying that if the energy prices go

24 up at the plants, it is also going up at the

25 farm?
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Absolutely.

Would that work for you, to have your2 Q.

3 energy costs go up and then your income from

4 your milk go down to cover those operating

T hat i s why I am her e t 0 day.

Okay. And you would be opposed to that?

5 costs?

I am 0 p p 0 sed tot h eon e - sid e d s c e n a r i 0 0 f

9 this picture.

Okay.

MR. I have no other

6 A.

YALE:

12 questions. Your Honor.Thank you,

JUDGE PALMER: Any questions?

7 Q.

Schad.

CROSS-EXAM I NATION

SCHAD:

Good afternoon, Mr. Topping. You too k my

8 A.

I am s 0 r r y .

Just a couple of questions, and if I

10 a.

21 understand, you said the current NASS pound

22 p r ice was 1. 09?

That's correct.
I think you said 1.45 was the Dairy America

is that correct?

11

13

14 Mr.

15

16 BY MR.

17 a.

18 c h air.

19 A.

20 a.

23 A.

24 Q.

25 p r ice;



413

1 A. That's correct. That is the price of the

2 spot market. If you go to Dairy America's

3 or Web page, i t 1 i s t s the NASS p r ice.price --
4 the fuel surcharge, which is zero at the current

5 t i me. andIt then lists the buttermilk price,

6 the nit 1 i s t s the s pot on non fat dry mil k pow d e r

7 price.
B Q. You a 1 s 0 s aid, I believe, that the CME

9 price was 1. 54?

10 The CME price, 1 .5 2 .I believe, wasA.

11 Q. All J\ question would be -- Iright.
12 haven't look e d a t the NASS i nth e 1 a s t c 0 u pIe 0 f

13 weeks. Do you 1 0 0 kat the NASS p r ice r e p 0 r t s

14 that are developed and printed and circulated

15 every week?

16 I do.A. Yes, yes,

17 take notice to the number ofQ. Do you eve r

18 pounds that are listed for powder sales?

19 I have been watching them. And I h a v eA. Yes.

20 noticed that they have increased dramatically.

21 I also know that last fall, orHowever,

22 1 a s t asked forDecember, I called Dairy America,

23 two loads of nonfat dry milk powder, and they

24 s tat e d tome t hat the y c 0 u 1 d n 't h e 1 p me 0 u t

25 because there was no product available.
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1 Q. Is your co-op a member of Dairy America?

2 A. No, it is not.

3 Q. I haveCould you tell me, well, as an idea.

4 1 0 0 ked a t the NASS r e p 0 r t sin the 1 a s t c 0 u pIe 0 f

5 months. And I think the number of pounds --

6 w 0 u 1 d you a g r e e wit h me t hat the n u m b e r 0 f

7 pounds represented by sales are somewhere

B between 12 and 24 million pounds?

9 I would.A. Yes.

10 On a weekly basis?Q.

11 A. It wasn't that prior to the end ofYes.

12 the year. It was somewhat lower.

13 As an organization that sellsQ. Sur e.

14 powder, people go home at Christmas, they don't

15 buy powder.

16 C 0 u 1 d you tell me how man y loa d s 0 f pow d e r

17 sold across the CME during that same week?were

18 I know t hat it is a very minute amount.A.

19 I also know that the Dairy America madeHowever.

20 a big agreement with Fonterra to send nonfat dry

21 milk overseas.

22 W 0 u 1 d you bel i eve me i fIt old you d u r i n gQ.

23 the year 2005 across the CME there was a grand

24 total of five powder sales?

25 Yes, and I believe that if you wish to notA.
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1 feel that that is an appropriate price to use.

2 may be we s h 0 u 1 d jus t do a way wit h the NASS

3 p r i c i n g t hat i s - - the way i t cur r e n t 1 y i s don e.

4 and 1 e t' s do i t and you would see thecorrectly,
5 p r ice flu c t u ate up and down a lot m 0 r e t h ani t

6 does today, b e c au s e NASS p r ice i s p r 1 c 1 n g

7 itself.
B Q. Do you have any evidence for that

9 assertion?

10 A. Well, i f you go back t 0 1 0 ok at the Federal

Register, Western Dairy Producers stated exactly

what was going t 0 happen, t hat i t would price

11

12

13 itself, and that is exactly what is happening

14 today.

15 If you feel that you make a contract and

16 price it off the NASS, and next week you price

17 i t 0 f f the NASS t hat wen t up 2 c e n t san d the

18 spot market is 40 cents higher and you feel that
19 those prices are appropriate at the NASS. I

20 would beg to differ.

21 Well, how many loads were sold at the spotQ.

22 market prices?

23 As far as on the CME, But II don't know.A.

24 know there is a lot of nonfat dry milk powder

25 sol d on the s pot mar k e t t hat i s n eve r r e p 0 r t e d
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1 tot h e NASS and i s never sold through the CME.

2 Would you agree to that?

3 Q. No.

4 MR. SCHAD: Thank you very

5 much.

6 JUDGE PALMER: You said you tried

7 to buy some powder. I am a lit tie - - I don't

8 understand. As a far mer, why would you be

9 buying powder?

10 Well, I wanted toTHE WITNESS:

11 know what the market was.

12 JUDGE PALMER: You bought it to

13 sample the price?

14 THE WITNESS: No, what I did,

15 called up. I s aid I am a buyer - - 0 r I w 0 u i d

16 like to buy two loads of nonfat dry milk powder.

17 And I was told there was no product available.
18 JUDGE PALMER: Okay. I get you.

19 Beshore.Yes. Mr.

20 CROSS-EXAM I NATION

21 BY MR. B E S H 0 R E :

22 Q. my n a m e i sGood afternoon, Mr. Topping,

23 Marvin Beshore. And I represent two

24 cooperatives in this hearing, Dairy Farmers of

25 America and Dairylea Cooperative.
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1 Have you reviewed the entire hearing

2 notice, including the supplemental notice?

3 Have I been watching what -- welL. I becameA.

4 involved --

5 JUDGE PALMER: You kn ow, sir. I am

6 going to try to help you a little bit. He

7 wanted to know if you read all this material

B that was in the Federal Register.

9 I have not.THE WITNESS: No,

10 BY MR. BESHORE:

11 Q. Let me s u g g est toy 0 u the rei sap r 0 p 0 s a 1

12 in the hearing which has been put forward by one

13 of the cooperatives I represent, Dairylea, it is

14 number 20, it came out -- you get mailings, I

15 assume, from either Michigan Milk or the hearing

16 administrator with the notice and all.
17 This came out notice,in the second hearing

18 supplemental notice, and it proposes to change

19 the way in which the NASS price is announced or

20 calculated, 1 n a way, for commodities by

21 encouraging or providing a mechanism to

22 encourage sellers to push to add prices in the

23 marketplace without reducing the NASSannounced

24 I am simplifying something.price.
25 But the thought behind it, which came from
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1 the farmer directors, of Dairylea.I am told,

2 the thought behind it was that the Federal Order

3 system ought to get out of pushing the cost back

4 to the farms, but encourage processors to add on

5 to their prices and push costs forward in the
6 Okay?system.

7 If there is that type of proposal in the

8 hearing would you tend to see that as aher e ,

9 positive approach for the problems that you have

10 articulated?
11 Well, are you saying -- I don't understandA.

12 maybe the question. But are you saying -- I
13 don't understand why the co-ops today or

14 manufacturers aren'tof nonfat dry milk powder

15 chasing $1.45 or $1.52 spot market. Is that

16 what you are asking me?

17 I am talking not just about powder,Q. No.

18 but about all the cheese pricing, butter

19 all the pricing in the Federal Orderspricing,
20 that determine what, you know, what you get for

21 your milk. based off ofOkay. They are all

22 N ASS.

23 That's correct.A.

24 NASS calculations of selling prices.Q.

25 and this -- what I am so concernedA. Yes,
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1 about is that no one ever would have thought

2 that the Class I V nonfat dry milk powder price

3 would have reflected the skim price and would

4 have been higher than the cheese price. And I

5 don't u n d e r s tan d why we, we a s d air y far mer s .

5 shouldn't look to that and become more

7 intelligent about the pricing of milk and

8 understand why we aren't seeing some of these

9 better pricings.

10 Does t hat make any sense? I didn't answer

11 your question very well, but I don't know what

12 you are really wanting out of me.

13 Q. are you looking at pricing mechanismsWell,

14 for anything other than nonfat dry milk?

15 Well, that is the one that is so far out ofA.

16 proportion. reasonAnd there has got to be a

17 for it. And the reason for it is that Dairy

18 America, w h i chi s - - I am t h row i n g 0 u t 8 0

19 percent of probably the product, marketingo r i s

20 80 percent of the product, if they have most of

21 the n NASS can'tthat product under contract,

22 lit tie, because there i s nomove, or move very

23 cash market, moveproduct hardly available to

24 the NASS.

25 Q. i nt hat NASS i s not,And it is your view
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1 determining the right price there.essence,

2 because they are factoring in long-term

3 which are not supposed to be factoredcontracts,
4 in the price?

5 That's correct. i fIn the Federal R u 1 e,A.

5 you look, onit states "exclude forward pricing"

7 of those -- everyone of thoseeveryone
8 commodities.

9 Q. Do you h a vet h 0 ugh t son how the m a k e

10 allowance system should work for cheese pricing

11 in the Federal Order?

12 You know, a s I said before, I do not have aA.

13 problem with an increase in make allowance for

14 manufacturers. However, I do have a problem

15 w her e we don't e x per i e n c e the hi g her p r 1 c e s on

16 the commodity prices to reflect those prices.

17 If today nonfat dry milk powder showed a 30

18 we w 0 u 1 d n ' t a decreasehave seenc en t increase,

19
. .
in our pay price.

20 Q. Because --

21 Even though with the increase in makeA.

22 allowance.

23 Q. B e c a use the CIa s s IV p r ice w 0 u 1 d h a v e

24 become the mover --

25 That's correctA.
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1 Q. -- for your Class I prices?

2 A. That's right.
3 Q. And, of course, it moves Class II prices?

4 A. That's right.
5 MR. BESHORE: Thank you.Okay.

5 JUDGE PALMER: Mr. Stevens.

7 CROSS-EXAMI NATION

8 BY MR. STEVENS:

9 Q. I want toGood afternoon, Mr. Topping.

10 thank you for coming.

11 Well . I am a 1 i t tie nervous.A.

12 Q. Well, that is all rig h t .

13 JUDGE PALMER: You don't look it.

14 You look fine.

15 STEVENS:BY MR.

16 Q. You are very articulate, and I know the

17 Secretary wants to hear what the farmer has to

18 T hat i s w hat we are her e for. I think, forsay.

19 all of us. to hear what you have to say, and for

20 you to educate the Secretary as best you can, so

21 the department can make a decision based on your

22 input as well as everybody else's. I know i n

23 the department, I speak for everyone. the y

24 appreciate you taking the time to come down here

25 and participate
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1 Having s aid t hat, the hearing notice

establishes a basis, a definition of small

business. You are a dairy farmer from Michigan.

I believe.
Could you put 1 n the record, 0 r illuminate

2

3

4

5

6 for the Secretary's benefit, the size of your

7 farm and where it is, and the volume of your

B production, if you would care to, whatever you

9 to put in the record.car e

10 I know you stated that -- I think theA.

11 small, you consider anything over 500.000

12 pounds.

13 the definition 1 sin the notice ofQ. Yes,

14 hearing, and basically gross revenue less than

15 $750,000. You w 0 u 1 d be - - t hat i s the

16 definitional section.
17 I would be considered larger than that.A.

18 Would you like to know how much?

19 Well, you don't -- only if you care to putQ.

20 i t on the r e cor d . It is up to you.

21 Last year I shipped 6.8 million pounds ofA.

22 mil k.

23 All right.Q.

24 And my g r 0 ssm ilk oh, $900,000.A. sales was,

25 are close, you are certainly veryQ. So you
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1 close. I am sur e, who areAnd you h a v e f r i end s ,

2 the dairy business --1 n

3 A. Absolutely.

4 Q. businesspeople?-- who are small

5 A. Absolutely.

6 Q. And t hat i s so met h i n g t hat the S e c r eta r y

7 wants to know about. He wants to know about how

8 do these proposals affect small businesses.

9 What do small businesses want to tell the

10 S e c r eta r y 0 fAg r i cuI t u rea b 0 u t how the s e

11 regulations either benefit you -- these proposed

12 changes in the regulations either benefit you or

13 don't benefit you? And qua n t i f y t hat a s b est

14 you can.

15 A. and if I was toMy facility is quite old,

16 remain in the dairy business long-term and

17 remodel my facility, I could not continue to do

18 that on the number of animals. So that.
19 therefore, evenfor c e s me t 0 i n c rea s e my s i z e

20 more.

21 I am looking at alternatives as far as

22 becoming more efficient, doing things more

23 myself and with my boys, it is going to be their

24 decision.

25 I t h ink t hat the 1 a r g e her d s t hat we are
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1 I t h ink we see the 1 a r g e her d sin theseeing,

2 areas that we are seeing them in today, because

3 1 a s t s p r i n g me and - - my w i f e and m y s elf wen t t 0

4 see what our competition was. And they are

5 relocating there, because there are no people.

5 They are trying to get away from the

7 environmental issues.
8 JUDGE PAL MER: You are tal kin g

9 about Texas?

10 THE WITNESS: That's correct.
11 Texas, New M e x i co.

12 BY MR. STEVENS:

13 Q. Idaho?

14 Absolutely. thing.It is an environmentalA.

15 I t h ink we are go in g t 0 see m 0 rea n d m 0 reo fit

16 And I am con c ern e dab 0 u t the d air y in d us try in

17 populated areas.more

18 ~ county is probably one of the fastest.
19 of the fastest growing in the state forwas one

20 t i me.some

21 Q. And a s far a s the s e pro p 0 s a 1 s are

22 concerned, the ones that are here to be heard,

23 any insight that you can offer to the

24 department?

25 I don't it seems likeknow how we can --A.
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1 anytime you look at the cost of production, as

2 far as what Ohio's co s t of production.

3 Michigan's cost of production, i f we w ere tog e t

4 tot h 0 s e n u m b e r s, we see s u c h sub s tan t i a 1

5 in pro d u c t ion t hat we jus t c r u c i f yincrease

6 ourselves as far as price.

7 The more pounds we produce, the less price

B And I don't know how we are go i n g t 0we get.

9 solve that problem.

10 Q. Is there anything else you care to offer up

11 to shed light on these small business

12 implications?

13 A. It is just extremely hard to be profitable

14 anymore.

15 So it is an uphill battle?Q.

16 A. Absolutely.

17 Q. and you are lookingAnd con tin u est 0 be,

18 for some relief?

19 A. Absolutely.

20 Q. again, thank you for coming andWell,

21 taking the time out of your life. Good luck to

22 Thank you.you, sir.
23 JUDGE PALMER: We h a vet w 0

24 gentlemen that want to ask questions. Go a h e a d

25
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1 CROSS-EXAMINA nON

2 BY MR. SMITH:

3 Q. I am DanGood aft ern 0 0 n , Mr. Top pin g ,

4 Smith, I represent the Maine Dairy Industry

5 Association. someI would like to follow up on

6 questions from Mr. Y ale.Stevens, as well as Mr.

7 about your farm.

B Do you have a rule of thumb number for cost

9 of production that you use? You ref err e d t 0

10 Ohio's cost of production. In Michigan for your

11 farm, do you have a number in mind?

12 Well, when you look at USDA's cost ofA.

13 production, my cost of production, when you look

14 at the operating costs, Whenare very close.
15 you look at the other costs, I am less than

16 t hat.

17 Q. So --

18 a number?A. You want

19 You don't h a vet 0 b e s p e c i f i c .Q. Yes.

20 I am say i n g its e ems tome w hen - - 0 fA.

21 course, my fuel costs, my energy costs, a 11 of

22 those costs have gone up substantially. When I

23 receive 14.50, it seems like I can pay my bills.

24 When 1st art r e c e i v i n g 1 e s s t h ant hat, it starts

25 getting harder and harder and I can't.
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1 And you can 0 per ate on you r de pre cia t ion

2 for about so long, and then you have got to do

3 something different.

4 Q. So you indicated to Mr. Yale that one of

5 the things you do different is go to the bank?

6 Absolutely.A.

7 Q. you don't have to giveAnd, you know,

B specific numbers. o v e rBut is there some amount

9 the last couple of years as milk prices have

10 gone down, relative to your production, that you

11 could give us some insight of how much you have

12 had to borrow against that 14.50?

13 I lost my father. And i twasA. In 2002,

14 probably the worst year of my life. And 2003

15 was an extreme struggle. weof course.2004,

16 had good milk prices. We ended up catching up

17 on accounts payable, caught up on things, our

18 feed bills, you know, cost of feed was a little

19 higher in 2004.

20 And 2005 comes along, and we w ere a b 1 e t 0

21 replace some equipment, fix a lot of things up.

22 and then comes 2006, goingand we s tar t

23 backwards again.

24 I t jus t see m sex t rem e 1 y up and down c y c 1 e s ;

25 and I don't know how long we can take it
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1 men tall y, h a v i n g the h i g h s and the low s 1 i k e we

2 have been having.

3 Q. Have you had labor on the farm besides your

Yes. yes. J\ one son graduated in 2004.

4 family?

6 and my other son is a senior at Michigan State

And do you h a v e - - sow i t h the n u m be r 0 f

you must be milking, you must have people

5 A.

10 other than yourself?

That's right.
Have you cut back on your labor over the

couple of years and taken on more hours for

14 yourself?

We try to do more and more ourselves. Of

7 now.

my sons come home and work more hours

17 anytime they can. And I have had to do away

18 with one employee since -- for 2006.

One employee out of how many employees have

20 you had over the last couple of years on

21 average?

Out of five.
One out of five. So you cut back one out

B Q .

24 of five as one strategy?

Yes.

9 cows

11 A.

12 Q.

13 1 a s t

15 A.

16 course,

19 Q.

22 A.

23 Q.

25 A.
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1 Q. income, does yourHave you had any 0 ff - fa rm

2 wife work, mix?is that part of the

3 A. I keep telling my wife if it gets anyYes.

4 I am going to have to get more wives forworse,

5 off-farm income.more

5 (Laughter.)
7 Again, I don't want to get into what yourQ.

8 wife does for her salary. Ballpark?

9 Well, my wife is township clerk, she worksA.

10 at the hospital and she does the books on the

11 farm and the books on the feed company also.

12 Q. o r howI s your farm a corporation

13 It is a partnership.A. No.

14 Q. Do you pay you r s elf s 0 m e kin d 0 f a wag e t 0

15 the farm, salary, draw?partnership fee,

16 A. Well, I t a k e a dra w.

Q. You do t a k e a draw?

A. I t a k e a draw and the n usually, 1 i k e, the

17

18

19 last three months, any, and myI haven't taken

20 wife starts getting after me.

21 That was my next question. So you cut backQ.

22 on the d raw the n ?

23 Absolutely.A.

24 Q. Are the r e - - do you get cor n pay men t s on

25 your farm? I don't know what you have for feed.
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1 A. Yes, I received corn subsidies. However.

2 received some payments this year that I got in

3 advance that the corn price is going to be high.

4 and I am g 0 i n g t 0 h a vet 0 pay the m b a c k come

,.
:: next fall. Sol am not I 0 0 kin g for war d t 0

6 those.

7 Q. Have you done any expansions on the farm.

8 us i n got her NRCS fun d s - - 0 r not 0 the r, but NRCS

9 funds?

10 As far a s I i k e put tin gin ani m a I was t eA. No.

11 facilities or those things? No.

12 Q. So you haven't relied on other sources of

13 income from the Government?

14 A. No.

15 Q. Thanks.Okay.

16 JUDGE PALMER: sir.Yes,

17 CROSS-EXAM INA TION

18 BY MR. GALARNEAU:

19 Q. and Imy n a m e i s C I a y ton G a I a r n e au,Hi.

20 work for Michigan Milk Producers.

21 Mr. Topping --

22 JUDGE PALMER: Would that be your

23 dairy co-op?

24 MR. GALARNEAU: Yes.

25 JUDGE PALMER: ok a y.Oh,
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i BY MR. GALARNEAU:

2 Q. How long have you been an MMPA member?

3 A. I have been a member since I graduated high

4 school and I was elected Vice-President as soo n

5 as I got out of high school, and actually.
5 wasn't a member when they elected me. So the y

7 we r e rig h t the r e pre t t Y qui c k tog e t me 0 nth e

B membership list.

9 Q. Very good.

10 So I 1 973.A. have been a member sin c e

11 Q. And does your co-op guarantee aThank you.

12 home for a i i of your milk?

13 A. Yes, it does.

14 Q. Are you familiar with your co-op's mission

15 statement?

16 A. Yes, I am.

Q. Wou Id you i i k e t 0 repeat that?
A. No.

17

18

19 (Laughter.)
20 BY MR. GALARNEAU:

21 Q. "To market ourHow a b 0 uti f I he i p you.

22 members' milk to the greatest advantage

23 possible." Does that sound right?

24 A. T hat sure does.

25 Q. thank you.That is all I have,
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1 One question I would like to put on theA.

2 record. To market my milk, the best available

3 way possible, correct?

4 Q . Tha t' s correct.

5 A. The best available way possible is also to

6 return the best available price to me who pays

7 your salary.
8 Q. And I would like the opportunity to explain

9 that to you in greater detail. But probably not

10 her e . Thank you.

11 No problem.A.

12 All right. You mayJUDGE PALMER:

13 ha ve other fellows out in the hallway thatsome

14 will be explaining to you about co-ops.

15 Anything further?

16 There doesn't appear to be anything.

17 Thank you, sir. WeThank you for coming in.

18 enjoyed your testimony and appreciate it.

19 Thank you for yourTHE WITNESS:

20 time.

21 Mr. Schad. I wouldJUDGE PALMER:

22 take a break, but I think we ought to move on

23 and get Mr. Schad done, if we can.

24 All right. under oath,You are still

25 sir. Anybody have any questions for Mr. Schad?
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I think somebody started. Mr. Yale?

CROSS-EXAM I NATION

BY MR. Y ALE:

Mr. Schad, Land O'Lakes operates powder and4 Q.

5 cheese plants, do they not?

That's correct.
Where are their powder plants?

There is a powder plant at Carlisle.

9 Pennsylvania. And there is -- and also in

10 California, but that is not a subject of this

11 hearing.

Okay. So you just have the one plant

6 A.

13 within the Federal marketing are a, powder plant?

Yes, sir.

7 Q.

What about cheese plants?

We have three in the Federal marketing.

17 that would be Kiel, Denmark --

A Ii in Minnesota?

8 A.

-- and Melrose.

K i e i, and the state is?

12 Q.

Wisconsin.

And Denmark?

Also Wisconsin.

And Melrose?

Minnesota.

14 A.

15 Q.

16 A.

18 Q.

19 A.

20 Q.

21 A.

22 Q.

23 A.

24 Q.

25 A.
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1 Q. And tho s e rig h t now are i nth e Up perOkay.

2 Midwest milk marketing area?

3 A. Yes, sir.
4 when you -- w a i t a minute. Is it aQ. Now,

5 fair statement to say that Land O'Lakes wants to

5 get a situation that it can fairly compete, t hat

7 its plants are profitable and it is fair to

8 producers without being taken advantage of by

9 other producers in the marketing area, is that

10 kind of where you want to go? How w 0 u 1 d you say

11 what your goal is with those proposals and your

12 positions?

13 We would want our farmers to have a returnA.

14 on the i r in v est e d cap ita 1 in dairy plants.

15 Q. In dairy plants. What about at their

16 farms?

17 A. Of c 0 u r s e .

18 Okay. So the goal is to put more moneyQ.

19 into the producer's Either throughpocket.

20 higher sales of the milk or returns on the i r

21 plants or because they have the plants, they are

22 a b 1 e tog e t hi g her s ale s on the i r mil k wit hi n

23 the market, part of a master marketingit is all

24 plan?

25 I mean, how would you - - you are not
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1 following that question, and maybe it was a

2 terrible question. start again.So let's
3 If your plants -- is the only way that you

4 see delivering higher income to your producers

5 by operating profitable plants, or is that only

6 part of an overall strategy of Land O'Lakes?

7 A. We operate plants. We have a value added

B business And we a 1 s 0 mar k e t 0 u ras well.

9 members' milk to third-party sales.
10 Okay.Q.

11 A. All three of those provide our members with

12 a hopefully competitive milk price on a monthly

13 basis, as well a s are t urn on the i r

14 investment --

15 Okay.Q.

16 A. -- as patronage.

17 As patronage, Now, there has beenright.Q.

18 discussion by Dr. regarding --Wellingtonsome

19 Be for e we got her e, hew a s qua 1 i fie d a sanA.

20 not a Ph.D.expert,
21 He i s not a Ph.D. II was so impressed.Q.

22 awarded him one. he'sHe has got a Y ale d e g r e e ,

23 got a doctorate.

24 (Laughter.)
25 Actually, I believe.it was Rutgers,A.
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1 Q. Was it Rutgers? Well, then I take it back.

2 Bob made testimony regarding proposals to

3 gather information for an annual survey and to

4 provide make allowances; correct?is that

5 A. Proposals 1 and 2.Yes.

6 Now, do you have a position as to whatQ.

7 information the department should have readily

B available to make a decision in terms of what a

9 make allowance yields or whatever ought to be?

10 Well, Thelet's break apart the question.A.

11 first question is relative to make allowances.

12 Right.Q.

13 I see that issue of manufacturingA. a s an

14 So I would expect -- and my testimonycosts.
15 speaks to it -- that I would expect the

16 department to pro actively go out and gather

17 manufacturing costs for -- from those plants

18 t hat pro d u c e the NASS com mod i tie s , and relative
19 to yields. I would expect that the department

20 addressed that question in 2000 and came out

21 with a final decision in 2003.

22 I also see that they are addressing it at

23 this hearing as welL.

24 Now, i n of thea determinationQ.

25 profitability of a plant -- because usingwe are
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1 a proxy plant to determine the value of your

2 manufactured milk, We t a k e the NASS andright?

3 an average yield and an average of some kind of

4 make allowance to determine what the value of

5 manufactured milk is.

6 Okay. and I said in myI would agree,A.

7 testimony that the class price is the residual

B oft h e NASS m i nus the c 0 s t 0 f man u fa c t u r i n gas a

9 weighted average and also times a yield factor.

10 I agree.

11 Q. And the NASS cap t u res vir t u a 11 y a 11 of the

12 commodity butter, powder, cheese and dry whey

13 within the system, is that a fair statement?

14 Bas e d on w hat NASS colI e c t s . I mean, NASSA.

15 doesn't collect, for instance, intercompany

16 sales, and just given the definition of what the

17 NASS is.

18 It has its limits?Q.

19 A. Yes, sir.
20 but having all information isof thatQ. Now,

21 an important aspect to arrive at a fair make

22 allowance yield and prices that are minimum

23 prices under is that correct?order;

24 I agree with you so far as to say that theA.

25 class price is as I spoke.
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1 So the NASS addresses -- I am notQ. Okay.

2 going to get into the issue between CME and the

3 NASS. But right now.We will do that later.

4 for the moment, the NASS a tie a s t sur v e y s a i i 0 f

5 t his, gives a fairly accurate information in

6 terms of what those prices are, right?

7 A. sir.Yes,

8 Q. Is there more information that ought to be

9 mad e a v a i i a b lei nth e NASS r e po r tin g , other than

10 what is in there today? it just hasI mean,

11 basically the average, and it doesn't have the

12 range or quartiles or anything else like that in

13 terms of -- do you see any other information

14 t hat is necessary to make a decision?

15 A. No. I do not.

16 Q. There has been a discussion on the make

17 allowances by Bob, that he is looking forok a y,

18 a higher than average, weighted average in terms

19 of cost of -- or allowance for make at the

20 plants. More than just the weighted average, he

21 wants something to cover 80 percent of the

22 production or a certain percentage of the

23 plants, right?

24 A Yes,I heard him testify to that effect.

25 sir
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1 in your testimony, you have concernsQ. Now,

2 about the snubber?

3 A. have concerns Part B,about Proposal 2,

4 believe, which of regionalis a recognition

5 and the calculation of a make allowancecosts,
6 have concerns sir.about that,average, yes,

7 Q. And why w 0 u 1 d you h a v e con c ern s a b 0 u t t hat?

B - - Land 0' Lakes is very comfortable withA.

9 a national price, and that I feel that -- Land

10 O'Lakes feels that a recognition of regional

11 costs would take us down a road which would lead

12 recognition sales pricesof regionalus to a

13 instead of averages; and I t h ink we w 0 u 1 d 1 0 s e

14 much more than we would gain if we moved away

15 from using a national sales price and a weighted

16 average national cost of production.

17 That is because in some ways, you areQ.

18 really speaking about two different things. The

19 regional manufacturing costs and the national

20 sales price don't totally link up in terms of

21 wha t correct?. .1 S going on; is that

22 inconsistency there, yes.A. We see an

23 And i s n ' t ita 1 sot rue t hat the way t hisQ.

24 would work is that the lower -- always have

25 trouble with the higher and the lower.
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1 The plants with the marketing area with the

2 plants with the higher manufacturing costs would

3 tend to dictate what the prices would be in the

4 of the country under that proposal?res t

5 A. I am not sure I come to that conclusion.

6 but I would say there would be a recognition of

7 regional costs.
8 Q. And i s the rea r i ski n h a v i n g theOkay.

9 regional cost that if you have a region with

10 much more efficient production, that it might

11 start to create some disorderly marketing and

12 the fact that they might have the wherewithal to

13 be able to expand their market share by having

14 the higher make allowances?

15 A. 25 years. I haveI am not sure that -- in

16 never used the word "disorderly marketing

17 conditions" in and I ama Federal Order hearing,

18 not going to as a response to your question.

19 Q. I won't ask you the definition of

20 "disorderly" the n.

21 A. However, I could see that there could be --

22 if you are going to define a make allowance

23 bas e d on are g ion a 1 see aI couldc 0 s t ,

24 disconnect with areas that would have lower

25 And that is why we are opposed toprices, yes.
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1 that part of Proposal 2.

2 We are clear, Land O'Lakes iswe are,

3 opposed to that.

4 Q. But II am clear to that. So are we.Yes,

5 just wanted to deal with that. Now, part of

6 this -- another part and confined to that, not

7 just at the order level and the snubbing, is the

8 idea of having, even that Xon a n a t ion a 1 bas is,

9 of plants or X percent of productionpercent

10 would be covered by the manufacturing allowance.

11 A. Was the rea que s t ion the r e ?

12 of that, 1 SQ. Yes. I mean, are you aware

13 that part of the proposal?

14 That is -- part of my testimony reflectsA.

15 the fact that California says that they set make

16 allowances to cover somewhere between 50 and 80

17 I cite that in my testimony.percent.

18 What percentage should we be citing it at?Q.

19 Somewhere between 50 and 80 percent.A.

20 would want the department to have that ability

21 to look at the marketplace and make those

22 decisions, based on population percentages.
23 Was t hat pop u 1 a t ion s 0 f pIa n t s ?Q.

24 And the an s w e r is, no, pop u 1 at ion 0 fA.

25 volume. And maybe to answer a question you
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1 didn't ask, why 50 to 80 percent range, maybe

2 the department would see that one class of milk

3 has costs that would have to do with balancing.

4 So maybe another department might recognize

5 that by making sure that a higher percentage of

6 the milk under the Federal Orders is covered by

7 t hat, as opposed to another product that may not

8 have that balancing function in the marketplace.

9 JUDGE PALMER: Off the record.

10 (Thereupon, a d is c u s s ion was h e i d 0 f f

11 the record.)

12 BY MR. YALE:

13 Q. So let's come back to this point with

14 the -- that is information that -- the

15 department is going to need information

16 regarding that balancing function, is that

17 correct, or is this something that they are

18 supposed to obtain outside of the marketing

19 hearing, at least these hearing processes, how

20 are they going to determine what value there is

21 to the balancing of these plants?

22 A. As they look at the numbers, they can see

23 that there would be a range, a range of costs.
24 and through their investigation, their auditing,

25 they can see that -- they may find out that that
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1 range of cost for a particular product has to do

2 with balancing.

3 Q. So you talk about you want a national

4 Should the cost of balancing also beprice.
5 nationalized?

6 If I want a national price. I amA. Yes.

7 going to have that, that recognition.

B Q. So you do not recommend the department

9 cover those costs through a market service

10 payment provision within the individual orders,

11 as opposed to changing the make allowances?

12 What I recommend has 1 i t tIe to do with whatA.

13 the department does.

14 I understand that. I don't know i fit hasQ.

15 little to do. You h a v e ani n flu e n c e .

16 I testified in a hearing in the NortheastA.

17 for market service payments and it was turned

18 down. So I have to expect that the next hearing

19 would have the same result.
20 So -- all right.Q.

21 And the de par t men t has s aid a t poi n t s t hatA.

22 Class iv They haveis a market clearing price.
23 also recognized that the groupings that they use

24 in the California and especially in the 2000

25 hearing had to -- they chose the grouping that
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set the make allowance, based on a recognition

2 of balancing.

3

4

So there are things that the department can

do by looking at the information to make

5 accommodations if they chose to.

6 Q.

for balancing,

So now we are at a point where we have

7 knowledge of the values on a weekly basis of the

8 commodities that are defined in the NASS. We

9 have some knowledge of some cost at some plants

10 that nobody seems to be satisfied that they are

11 completely accurate.

We are defining the conditions today?

Conditions today.

o r con d i t ion s t hat I am ask i n g for?

The conditions today.

Yes, sir.

12 A.

You are not tot a i i Y sat i s fie d t hat we h a v e

18 identified the costs of manufacturing products

19 outside of California, are you?

No, sir. I did write exceptions and

13 Q.

21 comments to the temporary decision.

And your position is that they were too

right?
Yes, sir.

14 A.

And there are those who disagree, the y

15 Q.

16 A.

17 Q.

20 A.

22 Q.

23 low,

24 A.

25 Q.
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1 thought they were too high, I mean, youright?

2 have to agree, there were some people who

3 disagreed, Itook the other position, right?

4 wi 11 It is a trick questionwithdraw it

5 The point is, somethat I think there is1 S

6 agreement that there needs to be a higher level

7 of information available to the participants in
B the program, so that we know what those numbers

9 are and we can de vel 0 p a bet t e r con f ide n c e t hat

10 w hat eve r a r i s e sou t 0 f t hat, t hat we can fee 1

11 comfortable with that, is that correct?

12 I agree with that, sirA Yes.

13 Q So that comes then to -- first of all,

14 w h i 1 e we are s t ill on it, I wan t tot a 1 k a b 0 u t

15 the market service payment issue, that that

16 appears to be an awful wide discretionary window

17 for the department to decide whether or not to

18 adjust I f we we r e tog e t the k now 1 e d g e 0 f the

19 NASS 0 r the pro d u c t how eve r we d i s c 0 v e rvalues,

20 t hat, and we are satisfied with the make

21 allowances, you are still wanting to give the

22 department discretion to move those numbers

23 around to arrive at some number that isn't

24 necessarily mathematically precise, from the

25 first to the second?
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1 A. Yes, sir.
2 Q. Okay. And what would you tell the

3 department in terms of how would you -- what

4 criteria would they use to determine, first of

5 all. whether they should make an adjustment and

6 the n , number two, how much of an adjustment to

7 make?

8 A. And w h i c had jus t men tar e we t a i kin gab 0 u t ?

9 Q. I am t a i kin gab 0 u t , we h a v e d i s c 0 v ere d the

10 price of the product.

11 A. Yes, sir.
12 Q. We now have -- we are satisfied with the

13 manufacturing costs. Okay. And you are still

14 saying that they should be able to make some

15 adjustment for -- primarily for balancing.

16 A. I am say i n g t hat the d e par t men t s h 0 u I d h a v e

17 discretion to move within a set of percentages

18 that would cover a volume of milk and that they

19 would be able to give rationales to why they

20 chose a volume of milk that they felt needed to

21 be covered by their make allowances.

22 Q. criteriaSo you see that -- the only real

23 that is objective, that somebody could say they

24 qualified or not, is somewhere between 50 and 80

25 percent?
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1 A. That was my testimony.

2 Q. there are noAnd any 0 the r c r i t e ria,

3 criteria. It is whatever the department decides

4 is relevant at that point?

5 A. Yes.

6 Q. Now, let's go to another issue, and that

7 you talked about the yields and you said1 S ,

8 there was a hearing in 2000. Do you bel i eve

9 that there is currently an open knowledge that

10 is available to all participants, sufficient

11 knowledge to know what the average yields are at

12 the various plants that make the commodities

13 t hat are use din the NASS survey?

14 A. is there tabulatedIf your question is,
15 somewhere some listing of yields at different

16 plants, of standardizedbased on some level

17 mil k, I know of none.

18 Q. So -- 1 e t me kin d 0 f g 0 - - w ell, theOkay.

19 point - - weis, we don 0 t have any -- in the way

20 don't eve n as good as Markhave anything

21 Stephenson's report so weon the make allowance,

22 don't even have that on the yields, for somebody

23 to sit back and say they studied X number of

24 plants, different sizes, and t his i s w hat we

25 have been able to determine, based upon their
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1 yields and seasonality, this is what they can

2 produce in terms of -- we don't know that, do

3 we?

4 Seasonality and the things that they putA.

5 into the vat.

6 Q. Right, right.
Okay.7 A.

B Q. Now, the NASS c h e d d a r i s a s tan d a r d i zed

9 product, is it not?

10 J\ understanding would be it 1 S , but IA.

11 don't know t hat for c e r t a in. I think the fact

12 that it is -- it has different moisture levels

13 and it is standardized to a moisture 1 evel, i f

14 that is the answer to your question, that it is

15 a standard product --

16 You know, I am talking about standard ofQ.

17 identity. Does it have a standard of identity,

18 wha t can go into -- you don't know?

19 I don't have an answer.A.

20 So what do you believe the make for cheese.Q.

21 for example, now, or what areought to be, right

22 you proposing? I am not going to challenge you.

23 I just because I don't want to --want a number,

24 I can't give you a number.A.

25 It is 16.82 right now, I think underright.Q.
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1 the Temporary i tisFinal Decision, I think

2 right? for the moment.Let's assume that1 6 . 82.

3 We will stipulate that.A.

4 Q. Let's assume after you do a study,Okay.

5 that you are satisfied with it, everybody seems

6 t 0 be fa i r 1 y sat i s fie d wit hit, a 1 tho ugh we may

7 not like the numbers, but sometimes the truth is

8 inconvenient, we a c c e p t t hat, t hat t hat i s the

9 number and i t comes out it says it is 16.82.

10 Right now, the implied yield -- do you know

11 what the implied yield is in the make allowances

12 today for cheese?

13 I don't.A. No,

14 If I told you it is approximately .966, youQ.

15 don't know whether that is right or wrong?

16 I do not know that.A.

17 For the moment, let's say that that is whatQ.

18 i tis. But a study shows that this make

19 allowance that we've just announced, that the

20 yield ought to be 10.2, do you have an objection

21 to the department changing the formula to

22 compute the protein value and the Class III

23 value, based upon that higher yield?

24 With the assumption that it is standardA.

25 milk and it is not milk that has been fortified
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1 in any way, shape or form.

2 Q. I understand that.

3 Yeah, I would go with the numbers. I thinkA.

4 that -- sometimes I feel like I am the only one

5 1 eft who rea 11 y bel i eve s t hat i tis the pro c e s s

6 that is the most important, rather than the end

7 result.
B Q. We may h a v e m 0 rei n common t h any 0 u t h ink.

9 Land O'Lakes has quite a few farmers. INow.

10 believe you are the second largest, third

11 largest co-op?

12 I think it is third. DFA would be largest.A.

13 CDI and then Land O'Lakes.

14 And wit h i nth e Fed era 1 Order system, youQ.

15 probably would be about the second?

16 I would think -- yes, definitely.A. Yes,

17 When you dot h e s e pro p 0 s a 1 san d s t u f f, doQ.

18 you do any analysis in terms of actual farm

19 and the profitability at the farm toincome

20 determine whether you are delivering a price

21 t hat i s s u s t a i nab 1 e by you r me m be r s , so that

22 the y stay in businesscan, on a Ion g - t e r m bas is,

23 and provide the milk to your plants?

24 Again, you know, Land O'Lakes pays aA.

25 competitive price to its membership. And
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1 between its plants and its value added business.

2 it wants are t urn on 0 u rinvestment,are t urn on

3 members' investment.

4 Q. The answer really is, no, you don't

5 determine whether they are getting enough, you

6 are just going to give them the best that you

7 and that is it, right?can,

B That is all that is in the bank book.A.

9 you indicate Land O'Lakes has memberQ. Now,

10 farms, Does Landmembers who are farmers.

11 0' L a k e sit s elf own any far m s 0 r 0 per ate any

12 farms itself?
13 It probably does. I g u e s s we h a vet h eA.

14 Answer Farm, which is the ResearchPurina

15 Facility in St. we own --Louis. So, yes,

16 But in terms of a production farm?Q.

17 A. No.

18 Bob answered a lot of questions, s 0 --Q.

19 That is why I asked him questions too.A.

20 You might want to confer a Doctorate on himQ.

21 yourself.
22 Does Land O'Lakes offer any program of risk

23 protection to its farmers, such as using the CME

24 o r the CIa s s I I I f u t u res 0 r CIa s s iv f u t u res?

25 have a program where our members.A. Yes, we
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1 if they choose to participate, they are offered

2 a forward - - a variety of forward contracted

3 prices.

4 Q. does itDoes the -- among that variety,
5 include the use of the futures of the Class III
6 and CIa s s iv 0 f fer e d by the CME?

7 A. i am not sure about the iv, but theYes.

B i n add i t ion, we will have customers whoI I I .

9 will buy our products, who want to fix a price.

10 and we, as a service to both customers and

11 me m be r s, we pIa y b r 0 k e r in bet wee n .

12 does Land O'Lakes have aQ. Sur e. Now,

13 position as regards the value of the Class III
14 futures market to the dairy industry, in terms

15 of is that an important component now from

16 the -- i mean, do they support the use of a

17 futures market, other than just using it? i

18 mean, do you support the growth and use of the

19 futures market as a part of the risk sharing

20 program?

21 A. Yes, sir.
22 We have right now, based on the makeQ.

23 allowance that has got a tentative final

24 decision, come out,which a finalmeans one can

25 we h a v e a CIa s s i and I I h ear i n g t hat we are
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1 awaiting a decision, which can be a recommended

2 or tentative final we don'tor a final, final.
3 know. And the nth ish ear i n g can res u 1 tin 0 n e

4 or three decisions as well, right?or two

5 mean --

6 One or two or three decisions?A.

7 Q. One or two recommended decisions that

B be com ere g u 1 a t ion s t hat we h a vet 0 --

9 I don't think anyone is asking for anA.

10 emergency hearing. get aSo I think you will

11 recommended and a final. only be oneSo it will

12 set of prices.

13 But that doesn't even after theQ. mean

14 recommended that the final one,tentative1 S a

15 looking for further comments. They have done

16 that before, h a v e anhave they not? You don't

17 opinion on that. 1 s, we are lookingThe point

18 at three or four potential decisions impacting

19 prices over the next --
20 A. Yes, i f you look at the aggregate 0 f the

hearings, I would agree with you.

Q. Right. Within the n ext SiX months 0 r a

21

22

23 year, with the speed with which they are able to

24 put them out?

25 With the speed with which they are able toA.
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1 put them out.

2 Q. And the y are do in g t hat 1 ate 1 y . You are

3 not satisfied with the speed, but they are

4 getting out quicker than they have. I have to

5 give them that.
6 The point I am getting doesn't thea tis,

7 risk of having three or four decisions

B potentially coming out there have an impact on

9 p e 0 pIe try i n g toe s tab 1 ish how the y wan t t 0

10 offset their risk on the futures market, because

11 they do impact the futures market?

12 I agree it has an impact on theA. Yes.

13 futures market. I would also -- futures markets

14 are all about finding a way to set a price and

15 to take the risk out of the market. I mean, is

16 regulatory risk all that much different than

17 weather risk? I mean --

18 I understand. it increasesBut regulatory,Q.

19 the amount of regulatory all theserisk, with

20 pending right now?

21 Yes, the rei s m 0 r ere g u 1 at 0 r y r i s knowA.

22 because of the department having hearings that

23 set class prices.

24 1 e t me goo n t 0 a not her sub j e ct. AreQ. Now,

25 you aware of the methodology in which most of
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1 the milk -- I think you mentioned that Land

2 O'Lakes sells milk to other plants, not just to

3 its buyers that it sells, but sells your

4 members' right?milk to other buyers,

5 A. That's correct.
6 Q. Is the method within the market, the

7 Federal Order marketing area, b e c au s e we e xcI u d e

B California -- do you use the minimum class

9 prices as a reference price for the sales of

10 that milk?

11 A. Yes.

12 Fairly exclusively?Q.

13 I don't know about the sales in the UpperA.

14 Midwest, but the sales that I have executed in

15 the Northeast is always the applicable Federal

16 Order price.
17 PI us or minus, de pen din g on w hat the mar k e tQ.

18 bears?

19 A. Yes, sir.
20 Right. And t hat i sap r e t t Y commonQ.

21 practice?

22 J\ far as I sir.know, yes,A.

23 And t hat i spa r t 0 far i s k soallocation,Q.

24 that you know that your risk is no different

25 than your competitors' right?risk or others',
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2 A. I have to pay the dairy farmer that price

3 that month.

4 Q.

5 A.

6

It protects you from that risk?

Yes.

MR. YALE: Very well. I have

7 no other questions.

8

9 Mr.

10

11 BY MR.

12 Q.

JUDGE PALMER: Anybody else?

Beshore.

CROSS-EXAM INA TION

BESHORE:

Marvin Beshore. I have just one

13 clarification question. Ben asked about the

14 com po n e n t 0 f P r ice sin the NASS series,
15 w h e the r - - w hat t ran sac t ion s go i n t 0 NASS

Okay. And I think you referred to16 prices.

17 intercompany transactions not going into the

18 NASS P r ice.

19 A.

20 Q.

That's correct.
Okay. I think what you mean the transcript

21 to reflect, is that intracompany prices?

22 A. I am v e r y s 0 r r y . Thank you for clearing

23 that up.

24 Q.

25 A.

I-n-t-r-a company prices?

Yes, sir

II

456

.1'
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1 Q. Intercompany prices or transactions are

2 ref I e c t e din the NASS, that is between different

3 companies?

4 A. T hat i s my h e a d nod din g and m a kin gas 0 u n d

5 for being so stupid.

6 Q. No, not stupid. I just want it to be

7 correct on the record there.
8 A. Thank you.

9 JUDGE PALMER: Thank you

10 Questions? Mr. Schaefer?

11 CROSS-EXAMINATION

12 BY MR. SCHAEFER:

13 Q. Good afternoon, Dennis.

A. Hello. How are yo u today?

Q. Good. You h ad a tab I e i n her e t hat yo u are

14

15

16 showing a calculation of weighted average cost

17 using 2002 methodology.

18 A. Yes. sir. it is page 5.

19 Q. Correct, on page 5. I think I will ask you

20 the same question I asked Mr. Wellington. Are

21 these -- is this just an example of a

22 calculation method you would like to see the

23 department use, or is this a reflection of what

24 make allowances you would like to see come out

25 of this hearing?
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1 A. I would give you the same answer as

2 Mr. Wellington.

3 Okay. Thank you.Q.

4 JUDGE PAL MER: Any 0 the r

5 questions?

5 MR. SCHAEFER: I have one.

7 JUDGE PAL MER: II am sorry.

8 wasn't trying to make you finish, it looked like

9 you had.

10 BY MR. SCHAEFER:

11 Q. Wellington'sOn page 6, you talk about Mr.

12 Proposal Number 2 and a little bit about the

13 survey and who would collect the data from the

14 And I g u e s s in your discussion there insurvey

15 a couple of places, first of all.you mention,

16 the Director of the AM would collect that data

17 In the second place you mean the Secretary

18 Mr Wellington had indicated, I believe, a

19 preference really for the Market Administrator

20 personneL.

21 Who w 0 u 1 d you h a v e colI e c t the d a t a fro m a

22 if a survey was implemented?survey,

23 The reason I made a distinction with theA.

24 Director of the AMS, is that I was afraid that

25 the proposal language as I read it for 2, would
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1 have the Market Administrators choose the sample

2 out of their markets, rather than having a

3 national sample

4 So if I can clear it Up, I would expect

5 t hat the AMS, the D ire c tor 0 f the AM t 0 bet h e

6 one who would develop which plants should be in

7 the sample, start with the population of all
B plants, and if that is not possible, to bring it

9 down t 0 ale vel t hat the de par t men tis

10 comfortable with

11 But I agree that the Market Administrator

12 auditing staff would be the best folks to go in

13 and t 0 dot h e - - on the g r 0 u n d w 0 r k

14 Q When you tal k a b 0 u t the pop u 1 a t ion 0 f

15 plants, are you referring to the literal
16 population of all manufacturing plants, or do

17 you have a specific criteria?

18 Again, we are 1 0 0 kin g for the pIa n t s --A

19 well, first of all, it would be plants located

20 outside of California I think there should

21 also be a qualification that the plant receive

22 pooled Federal Order milk, at least one

23 hundredweight of pooled Federal soOrder milk,

24 t hat we h a vet h e 1 a r g est sam pIe p 0 s sib 1 e , and

25 t hat we w 0 u 1 d bel 0 0 kin g for the pIa n t s t hat
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1 manufacture those products that are included in

2 the NASS sur v e y .

3 Q. And i f the - - who eve r de c ide s w he the r the r e

4 should be a survey or not, do you have any

5 specific criteria on how the plants in that

6 survey should be chosen out of that population?

7 A. Again, we are ass u m 1 n g t hat the S e c r eta r y

B or Director chooses not to do the population of

9 plants.

10 I would wish that they would do a random

11 sample of the plants. But to get to a level

12 that you are going to have a significant volume

13 oft h e NASS pro d u c t ion 0 f t hat pro d u c tin you r

14 sample, so the department may determine that, as

15 Professor Stephenson talked about, there are a

16 lot of very small plants that he excluded from

17 his survey. However, you could get to some

18 level that the department is comfortable with

19 the vol u m e 0 f pro d u c t pro d u c e din the NASS

20 r e pre s en t e d by tho s e pIa n t s .survey as

21 Thank you. Dennis.MR. SCHAEFER:

22 That is all I have got.

23 JUDGE PAL MER: Mr. Vetne.

24

25
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1 REDIRECT EXAMINATION

2 BY MR. VETNE:

3 Q. on t hat sub j e ct.John Vetne. Dennis,

4 recent cross by Mr. as I understandSchaefer,

5 it, cor r e c t me i f I am wrong, you want the

6 Administrator or Deputy Administrator for Dairy

7 Programs to set the rules, give instructions,

B but it is okay for the Market Administrator

9 personnel to carry out those instructions?

10 A. Yes, sir.
11 Q. As long as it is done in the same way,

12 consistent way from market to market?

13 Yes, sir.A.

14 And that function could conceivably also --Q.

15 cor r e c t me i f I am wrong -- conceivablyagain,

16 also be contracted out to somebody like CornelL.

17 using market assessment fu n d s ?

18 Yes, sir.A.

19 In response to question on using theQ.

20 1 a r g est sam pIe p 0 s sib 1 e, i s the rea rea son why

21 one would exclude, for example, Idaho cheese

22 plants, non-California plants that might not

23 Federal Order milk?receive

24 I made my qualification so broad that IA.

25 hoped there would be one hundredweight of
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1 Federal Order milk go to all the plants that

2 would impact the survey. was aBut if there

3 plant in Idaho that did not have it, I would say

4 that you would have to exclude it, did not

5 receive that one hundredweight.

5 Q. Earlier in responding to questions from Ben

7 Yale, you were discussing the policy objective

8 of the proposal of covering a certain volume of

9 mil k. 50 percent to 80 percent is what

10 California uses.

11 And Mr. Wellington also talked about

12 portion of plants as anothercovering some

13 reference.

14 And I wrote down that one ofin response to

15 those questions, you would hope that the

16 Secretary, in looking at those issues, would

17 explain why the agency chose a volume percentage

18 or plant percentage of milk to be covered as

19 part of their decision process.

20 That's correct. t hatIf I didn't say it,A.

21 was my intent.

22 Q. The Federal Order Reform decision and the

23 decision following the 2000 hearing which became

24 final 1 n a decision released November of 2002

25 and effective 2003, that decision explained that
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1 the make allowances chosen were intended to

2 most of plants receiving Federal Ordercover

3 mil k. interpret "most" to mean moreI humbly

4 than half.
5 In all of the policy alternatives that you

6 have suggested, forincluding the proposal

7 emergency hearing last year and in this one, i t

B see m s tome you are end i n g up a t a more

9 conservative place, acceptable for lessi tis
10 than half, or not most of plants to be covered?

11 A. As an answer to your last question. I would

12 expect the Secretary to make a decision that

13 would cover a number of plants ora percentage

14 of plants that he feels comfortable with.

15 I bel i eve i f we look a t the Cor n ell and the

16 Stephenson conclusions, he talked about one

17 third of the plants being covered if I aman d,

18 and 82 percent of the volume of milk.correct.
19 At an allowance of something in excess ofQ.

20 20 cents per hundredweight for cheese?

21 That's correct.A.

22 And we end up wit h a naIl 0 wan ceo f jus tQ.

23 under 17 cents, which would be substantially

24 less than a third of the plants?

25 Right. Which I would expect the Secretary.A.
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1 when he gave such a decision, to give a

2 rationale.
3 MR. VETNE: Okay. Thank you.

4 JUDGE PALMER: I don't see any

5 hands mean we ca n concluderaised. Does that

6 with this witness? I t h ink we can. Thank you

7 very much, Let's go off the record for asir.
8 second.

9 (Thereupon, a d is c u s s ion was h e i d 0 f f

10 the record.)

11 CLAYTON L. GALARNEAU, JR.

12 having been first sworn by the judge, was

13 examined and testified under oath as follows:

14 JUDGE PALMER: A Ii rig h t . I think

15 about ready. A Ii right, Mr. Galarneauwe are

16 and Mr. Vetne, if you would please proceed.

17 MR. VETNE: Okay.

18 DIRECT EXAMINATION

19 BY MR. VETNE:

20 Q. Proponents of 1 and 2 call the third

21 witness, Clayton Galarneau, Michigan Milk.

22 Mr. Galarneau, you have been sworn in?

23 A. Yes.

24 JUDGE PALMER: We have a statement

25 t hat we are g 0 i n g tom ark for ide n t i f i cat ion as
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1 Exhibit 13.

2 (Thereupon, Exhibit 13 was marked for

3 purposes of identification.)

4 BY MR. VETN E:

5 Q. Mr. Galarneau, you indicate your

6 affiliation and some of your experience in your

7 statement?

8 A. I do.

9 Q. You have testified at Federal Order

10 hearings before?

11 A. Yes, I have.

12 Q. and regulatoryAnd you provide economic

13 analysis for Michigan Milk?

14 A. Several t i me s .

15 MR. VETNE: Okay. And.

16 Mr. Galarneau, like the prior witnesses, i s

17 being offered as an expert for his opinion

18 testimony.

19 JUDGE PALMER: A Ii rig h t . I s

20 there any need to voir dire Mr. Galarneau? Does

21 everybody agree he is an expert? Go a h e ad.

22 MR. VETNE: Proceed.

23 STATEMENT FOR THE RECORD OF

24 CLAYTON L. GALARN EAU, JR.

25 THE WITNESS: As you men t ion e d .
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1 Clayton Galarneau. I am the Directormy name 1 S

2 of Manufactured Product Sales and Operations for

3 Michigan Milk Producers Association, otherwise

4 known as MMPA. I have been with MMPA for 21

5 years, and I am currently responsible for the

6 operations of two manufacturing plants located

7 in Michigan. MMPA members supply over 3.5

B billion pounds of milk per year from about 1600

9 farms located in Michigan, IndianaWisconsin.

10 and Ohio.

11 Approximately one third of the milk

12 mar k e t e d by M M P A i s pro c e sse d wit h i n 0 u r 0 wn two

13 facilities. MMPA's manufacturing plants produce

14 a variety of bulk dairy products, including

15 cream, condensed skim milk, Grade A nonfat dry

16 milk and Grade AA bulk butter. These plants

17 provide a key role in assisting with the

18 balancing of milk requirements in the greater

19 Michigan. Indiana and Ohio milk shed.

20 We support the proposal presented by

21 Agri-Mark advocating the adjustments of the

22 Class III and IV make allowances based on the

23 most current data available. We recommend

24 including the CD FA data through 2005 as noted in

25 the Preliminary Economic Analyses prepared by
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1 the USDA. We also support Agri-Mark's proposaL.

2 which seeks to amend the Class III and iv

3 product formulas annually, using an annual

4 survey of cheese, whey, butter and nonfat costs.
5 We support the Market Administrator performing

6 the annual survey in using a representative

7 random sample of the manufacturers of cheese,

B whey. butter and powder.

9 We support the proposal presented by

10 National Milk Producers Federation to include a

11 mechanism for adjusting the energy portion of

12 the make allowance formula on a monthly basis

13 for changes in natural gas and electricity.

14 The experiences of the last two years

15 of widely fluctuating fuel and electricity

16 prices have proven the necessity of a monthly

17 adjuster to the energy portion of the make

18 allowance used in the price formulas for Class

19 I I I and iv mil k . Energy represents a

20 significant portion of the cost of producing

21 butter, powder, We havecheese and whey.

22 provided evidence at the national hearing held

23 in January of 2006, which documented the

24 tremendous financial . .increase inimpact that the

25 energy costs had on our operations for 2005 and
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1 the first quarter of 2006.

2 As energy costs increase.

3 manufacturers need to be able to recover the

4 increased costs by adjusting the make allowance,

5 and if energy costs decrease, farmers should

6 also benefit from the reduction to the make

7 allowance to generate a higher milk price.

8 BY MR. VETNE:

9 Q. Mr. Galarneau, does -- where I stopped you.

10 does that end your narrative discussing

11 Proposals 1 and 2 in support?

12 it does.A. Yes,

13 Your testimony from here on is anticipatoryQ.

14 in response to other proposals for which the

15 proponent's testimony has not yet been

16 del i vered?

17 That's correct.A.

18 Okay. You prefer to provide that now?Q.

19 If there is no objection.A.

20 Any problem? He i sJUDGE PALMER:

21 on the stand. I guess otherwise he would have

22 to come back.

23 BY MR. VETNE:

24 Go a h e ad, sir.Q.

25 All right. We oppose proposalThank you.A.
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1 number 7 submitted by Dairy Producers of New

2 Mexico which seeks to eliminate farm-to-plant

3 shrink from the product pricing formulas. MMPA

4 and competitors Indianain Michigan, Wisconsin,

5 and Ohio markets pay dairy farmers the Federal

5 Order blend prices based on farm weights and

7 MMPA processing plants are billed fortests.
8 the milk based on farm weights and tests.
9 Unfortunately, not all the milk picked up

10 at the farm is received by the plants.

11 Invariably, some portion of the milk clings to

12 the walls of the transport vessels, pipes and

13 hoses, and the plant receives slightly less than

14 the purchased quantity. This farm-to-plant

15 shrink needs to be allowed for in the yield

16 f act 0 r for CIa s s I I I and IV pro d u c t s . Our

17 organization regularly monitors farm-to-plant

18 shrink, and the losses typically average about

19 . 3 per c en t by we i g h t . Attachment A, which I

20 would like to make the next exhibit, which would

21 be --

22 JUDGE PAL MER: It is attached?

23 THE WITNESS: Fourteen?

24 JUDGE PAL MER: Well, no, why don't

25 we just make it part of your statement.
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1 It is all part ofMR. VETNE:

2 Exhibit 13.

3 It's all part ofJUDGE PAL MER:

4 the exhibit.
5 THE WITNESS: Okay. Thank you.

6 Attachment A summarizes several months of MMPA's

7 experience in tracking farm-to-plant losses.
8 The results summarized in Attachment A are very

9 typical of the last several years of experience.

10 We oppose proposals submitted by

11 D air y Pro d u c e r s 0 f New M e x i cow h i c h see k t 0

12 c h an g e CIa s s iv non fat dry mil k and but t e r y i e 1 d

13 factors. MMPA's two manufacturing plants have

14 considerable experience in the production of

15 non fat dry mil k and but t e r, and we fin d the

16 current yield factors provide a reasonable

17 method of determining the appropriate milk value

18 for CIa s s iv pro d u c t s .

19 Attachment B summarizes the mass

20 balance of Class iv products produced from 100

21 pounds of milk testing 3.5 percent butterfat and

22 having 8.685 percent solids nonfat. The current

23 CIa s s iv p r ice for m u 1 a use say i e 1 d fa c tor 0 f

24 1.2 pounds of butter per pound of butterfat.

25 The formula assumes 4.2 pounds of butter for 100
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1 pounds of milk containing 3.5 percent butterfat.

2 Similarly, the formula assumes

3 8.59815 pounds of nonfat dry milk using the

4 yield factor of .99 pounds of powder per pound

5 of solids nonfat. is valued using theThe model

6 a v era g e NASS but t e r p r ice for 2 0 0 6 0 f $ 1 . 2 1 9 3

7 and the a v era g e NASS pow d e r p r ice 0 f 2 0 0 6 0 f

8 $.B874. generating a milk price of 11.06 per

9 hundredweight.

10 In contrast to the model presented in

11 Attachment B. the model in Attachment Cshown

12 attempts to explain the typical output that MMPA

13 from 100 pounds of milk containingexperiences

14 3.5 butterfat and 8.685 -- that is where I need

15 to make sure you identify that correction

16 there -- solids nonfat.

17 MMPA typically experiences a butter

18 yield of 4.11 pounds per 100 pounds of 3.5

19 percent butterfat milk and 8.42 pounds of nonfat

20 dry milk. In addition to the butter and powder

21 produced, MMPA would typically expect about .38

22 pounds of buttermilk powder from each 100 pounds

23 of milk.

24 Attachment C multiplies MMPA's yields

25 typical for butter, powder and buttermilk by the
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1 a v era g e NASS p r 1 c e s The model shows MMPA's

2 typical yield generates a milk value of $1111

3 per hundredweight Although t his appears to be

4 greater than the value generated in the current

5 CIa s s I V for m u 1 a by 5 c en t s per h u n d red we i g h t.

6 several factors combine to eliminate the

7 perceived 5 cent advantage

B Unfortunately, in the production

9 process of butter, powder and buttermilk.

10 off-grade products are produced Our experience

11 in butter production indicates about 1 3 percent

12 of total production will need to be sold as

13 off-grade products

14 This product typically will have to

15 be sold for about a 30 to 40 percent discount

16 fro m pre v ail i n g NASS P r ice s The powder and

17 buttermilk production typically produces about

18 1 2 percent of production that must be sold as

19 off-grade, and they are generally discounted by

20 about 30 to 40 percent as well The bottom of

21 Attachment C summarizes the lost value

22 attributed to off-grade products, and this
23 example is 5 cents per hundredweight

24 Although MMPA's butter and nonfat

25 production typically generates yields slightly
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1 different from the factors used in the current

2 CIa s s iv p r ice for m u 1 a, the cur r e n t for m u 1 ado e s

3 provide a more simplified calculation for

4 generating milk values as a close proxy to a

5 complicated alternative. MMPA recommendsmore

6 that the yield factors used in Class iv p r ice

7 formula remain as currently stated.
B We urge the department to revise the

9 make allowances as recommended above and provide

10 an emergency decision as expeditiously as

11 possible.

12 These comments are submitted on

13 behalf of Milk Michigan Producers, which is a

14 member owned and operated dairy cooperative

15 serving nearly 2400 dairy farmer members in

16 Michigan, Indiana and Wisconsin.

17 Thank you for considering my

18 and I would like to have this enteredcomments,

19 into the record.

20 Are there anyJUDGE PAL MER:

21 objections to receiving the statement? I

22 presume there a s anIt is received1 S none.

23 Exhibit 13.

24 (Thereupon, 13 was receivedExhibit

25 into evidence.)
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1 JUDGE PAL MER: And i s the r e

2 anything e 1 s e, Mr. Vetne, on d ire c t ?

3 just a coupleMR. VETNE: Yes,

4 of things, i f we h a vet i me.

5 BY MR. VETNE:

6 Q. Mr. Galarneau, on page 2 of your statement.

7 you didn't read into the record some

B mathematical formulas as part of your reading.

9 However, you do intend for those to remain as

10 part of the statement that you provided in the

11 exhibit?

12 A. Yes.

13 With respect to your buttermilk production.Q.

14 I addressed some earlier questions to

15 Wellington.Mr.

16 First of all, is it your observation that

17 the prices you received for buttermilk powder

18 are less than the prices you received for nonfat

19 dry milk powder?

20 Generally.A.

21 And do you 1 i k ea 1 so, 1 i k e Mr. Wellington,Q.

22 Agri-Mark, have to remove more moisture from the

23 skim buttermilk than you would normally do from

24 skim milk to make nonfat dry milk?

25 we do. T hat i sin d i cat e d on myA. Yes,
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1 Attachment C, when I look at the average yields

2 for buttermilk at 2.5 percent butter -- I am

3 sorry, 2.5 percent moisture, versus our nonfat

4 average yield of 3.3 percent moisture.

5 Q. And yet you are pay i n g for tho s e sol ids

6 that go into buttermilk powder under the current

7 for m u 1 a a s tho ugh i t w ere g 0 i n gin t 0 NFDM?

B That's correct, and that is what I hopedA.

9 that my two schedules would explain.

10 On your farm-to-plant shrink or loss of .3Q.

11 percent by weight, within that 1 S.3 percent,

12 the ratio of fat to skim the same as it is in

13 producer milk, or is more of that fat than skim

14 proportionately?

15 Typically, more fat than skimwe 1 0 s eA. Yes.

16 that farm-to-plant shrink. The fa t has more1 n

17 clinging properties and is more likely to cling

18 onto the walls of the tanks.

19 Okay. Thank you.That is all I have.Q.

20 thing. The off-grade productso h, one more

21 that you sell, as well as buttermilk powder.

22 those aren't included in any prices reported to

23 are they?NASS,

24 A. No.

25 Thank you.MR. VETNE:
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1 I think thatJUDGE PALMER:

2 concludes it for today. We will return here

3 tomorrow at 9:00.

4 (Thereupon, the proceedings were

5 adjourned at 4:54 o'clock p.m.)

6 - - -

7
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1

2

C EC AE R T I F I T

STATE 0 F OHIO,
3 ss:

SUMMIT C 0 U N T Y ,

4

5

I, Binnie Purser Martino, a Registered
diplomate Reporter, Certified Realtime Reporter
and Notary Public within and for the State of
Ohio, duly commissioned and qualified, do hereby
c e r t i f y t hat the s e pro c e e din g s we r eta ken by me
and reduced to Stenotypy, afterwards prepared
and produced by means of Computer-Aided
Transcription and that the foregoing is a true
and correct transcription of the proceedings so
taken as aforesaid.

I do further certify that these proceedings
were taken at the time and place in the
foregoing caption specified.

I do further certify that I am not a
relative, employee of or attorney for any party
or counsel, or otherwise financially interested
in this action.

I do further certify that I am not, nor is
the court reporting firm with which I am
affiliated, under a contract as defined in Civil
Rule 2 8( D ) .

IN WIT N E SSW HER E 0 F, I h a v e her e u n t 0 set my

hand and affixed my seal of office at Akron.
o h i 0 on t his 6 t h day 0 f Mar c h, 2007.

6
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Binnie Purser Martino, RDR. eRR
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NN commission expires June 26, 2009.
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