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COMMENTS AND EXCEPTIONS OF DEAN FOODS, INC.

For its Commuants and Exceptions to the Tentative Partial Decision in this proceeding,

Dean Foods respectiully says the following:

A, Allegations of Ex Parte Communications Ave Unfounded

Reshzing that there is a lack of evidence favoring thelr substantive positions, the
opponems named in footnote 1 of the *Request for Supplementation of the Public Record of
Proceedings by Disclosure of £x Pasre Communications” filed by attorney John H. Vetne on
April 6, 2005 have apparently taken t the theory that if they throw enough at the hearing
Record, something will stick. Throughout thase pooling proceedings their arguments have not
heen directed at solutions, but rather have been focused on all the ways in which they can slow
down, end or doons the pending rulemakings alveady uoderway including this one.  The latest
juchoate allegations of ex parfe communications also fit this nwld. We know of no evidence
presented 1o establish that USDA officials were in fact in the room(s) when the alleged
communications took place except as noted in Ms. Dana Coale’s memoranduns of May 23, 2008
{nwow part of this Record). Without more, the opponents nonetheless are dernanding that the
Department track down the details and circumstances of these communications and plage them

on the record.” The result of complying with this demand would be delay.

Whife an agency may reguire & party 1o show vause why bis claiay or interest 11y the proceeding should not
be dismissed, denied, disreparded, or officowise sdversely affected,” the legishtive history suggests thar this remedy
was intended to be woked anly varely, PATCO v FLEL, 585,24 547, 564 {0, Cir. 19823, At & later date, the
proveeding might be sabject to judicial review and depending on the nature of the cormprunicatons, they mipht serve
as a basis to vaid the proceeding, bul it corpinly would not necessarily follovw, Jd. 1tisin a very Bmited
cironmstanes where anax parts sotumugication Serves a5 3 bagis tovoid & proceeding, &
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Moreover, it 1s precisely because the opponents” allpgations are inchoate that the
Departiment must conclude thal they are made in furtherance of g delay {actic and nothing more.
If the opponents wanted these allegations to be taken seriously, they necessarily would have to
provide gvidence, as opposed to conclusory and unsupported allegations, that USDA officials
were actually i the room when steh commumnications were made. Thus, it is appavent that the
opponents’ inchoate allegations are just anothey attenipt 1o slow down the deciston-making
process, which notably would give them thme o bilk more dollars ol of their pool riding and
depooling practices.

Beyond the apparent motivations, the Department must also conclude that the allegations
of @y parte comuaications are nol sustainable under the existing precedent relating to ex parte
conunucations. As the Department knows, section 900,16 of the Department’s General
Regulations was amended in 1977 to implement 1o the e parte pravisions of thie Government in
the Sunshine amendments o the Adwinistrative Procedure Act (hereafter, APA). (42 Fed. Reg,
VO&ZS (Feb 24 1977} Thus, o review of case law interpreting the APA prohibition against ex
prrte copununications as well as the legislative history of the APA Is instructive,

The provision for the disclosure of ex parte comnnications serves two distinet interests:

Disclosure is imporiant in its own right 1o prevent the appearance
of impropriety from secvel communications iu a proveeding that

" v . 3 . s

18 reguired to be decided on the recond ” Disclosure is glso
important as an instroment of fair decisionmaking; ouly if a party
knows the avguments presented 1o a decisionmaker can the party
respond effectively and ensare that its position is fairly considerad,
When these interests of openness and opportanity for response are

threatened by an ex parie conmnunication, the communication must
be disclosed.

2 e . . . . N ) . g . .
: Thews i3 alse an argument that thig proceeding is not subdect o the APA rale agmast ox parig
g

compmmications besauss it s not 2 praceeding that Congress has divested to B “ou the record.” See Mearketing
Assivtunce Pragras v. Bergland, 562 B.23 1308, 1309 {D.COCin 1870,
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PATCG v FLRA, 685 F.2d 547, 563 (D.C. Cir. 1982 (followed by munerous cases including
Hocirie Power Supple Assoc. v, FERC, 391 F.34 1255, 1288 (0.C. Cir. 2004)) (emphasis and
fooinote added). AL its core, therefore, the disclosure requirement is important whers
congnunications are made in secret and where communications involve greoments of which
other Interested parties are not alveady on notice.” Where these interests are not compromised,
the precedent is clear, the Agency is under ne obligation to delay open proceedings n order to
tack down and place communications on the record. PATCO, 685 F.2d ai §63-64.
hmportantly, none of the comumurications aifuded to i the opponents’ allegations invalve
sesrecy or information/arguments that ave not already m the record. First, the presentations
specifically clied by the opponents as potentially problematic — including the speech by Gary
Hunman st the Dairylea meeting~ were made in meetings that were open to all walks of the dairy
industry. Thus, any suggestion of seerecy, especially given the fact that members of the trade
press are always in attendance at these meetings, is erronecus. Because of the public nature of
these stalements, ever if it were the case that something was said in those spesches that was
diffevent or additional to information already in the besring record, it would not follow that the
interested parties would be surprised and unable to respond. But, more importantly, there still
remaing no evidence that USDA personnel did not do as they generally do as o matter of course
and excuse themselves from the room when hearing issucs wers being discussed (subject lo Ms,
Coale’s May 23, 2003 Memorandum).
still fusther, and not insignificantly, a review uf the transcript of the speech by Mr.

Hanman reveals what the common sense person knows about these tynes of publicly attended

reetings - nothing was said that hud not already been presented io the hearing officer through

Indead, Congress made clear in legislative fistory that disclosure is the astiddote to seoret comrnunications

stating “{ifn this way the secret nature of the contiot is effectively nullified.” Government in the Sunshine Act, P.L.
24-409, 1976 LLSZA AN (Leg. History} 2201
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testimony and brizfing. These presentations were clearly just a statement of the positions being
taken by the speaker’s respective companies, nothing more. As sach, it simply cannod be said
that the communications alleged somebow could have an impact on the open proceedings.

In sumy, the alleged commummications were not secretive and were not pew or additional o
statements and evidence already in the record As such, therg is no risk that the alleged
comnunications would affect any open proceedings and thus a further delay of the decision-
muaking process for the purpose of searching and dizclosing the details and circurnstances of such
contnugications, beyond Ma. Coale’s May 23, 2005 momorandum, is unnecessary. USDA need

not and should not give in to the opponents’ obvious and continuci delay tactics.

B. Depooling is the Criticod Issne

While Dean Foads appreciates and endorses the Seoretary’s Partial Tentative Decision,
which partially 1o addresses the existing disorderly marketing vonditions, Diean Foods carnnot
stress enough the importance of imnediate, meaningful amendments being adopted and
inplemented dealing with the eritical problem of depooling. Withont repeating its principal
brief, Dean Foods befieves the Seoretary should net remain silent ahout this jssue in the face of
overwhelming evidence that the praciice known as depooling {ofien literaily no more than the
wirror iinage of “paper pooling” discussed in the Tentative Partial Decision) constitutes
disorderly marketing.

Porhaps the Serratary has been waiting for the conclusion of the three pending hearings
regarding depooling. If se, that tie has passed and amendment and jmplementation is
immediately appropriste. Neither Class 1 handlers paying the Class I differeniial for the benefit

of the entire paol nor the dairy farmers who steadfastly sell and deliver milk to thosze Class 1

L
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fucililics arc treated remotely fairly by the present rales, We wgently urge the Seerctary to adopt

Desn Foods™ recormmended solutions to this large and growing problent.

. Bean Comvinues w Support Tighrer Pooling Reguirernens

Dean alzso reiterales its support in its oviginal brief for real, meaningful pooling
requirements that actually result in finid milk delivered to fluid milk plants g5 opposed 1o being
paper posled. H i3 not enough to say that a large milk supply exists adjacent to fluid milk
marketing plants. Given the payment of a Class § differential by Class | fluid miltk plants, it is
alzo crfical to muke certain that such a supply is available and asctually serves the fuid milk
markel. It is for this reason that Dean Foods coutinues to support proposals submitted to the
Secretary and urges the Seeretary to adopt prompily depooling solations that meaningfully

account tor producer and handler equity.

13 Conclusion

For all of the foregoing reasons and the ressons stated in Dean Foods original brief, Dean
Foods urges immediate adoption of proposals to correct the abuse of depooling, linit excessive
pooling and appropriately reward those actually serving the fluid market with limited

transportation credits.
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Respectfully submitted,

i !
; { o
} £ Y A e A

Charles M. Boglish, Jr.
Thelen Retd & Priest LLP

701 Pennsyivania Avenue, NLW,
Suite 800

Washington, D.C. 20004

Tel (202) 308-4000

Fax: 202) 308-4321

Attarnevs for Dean Foods Company

7 D #193266 vi



