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PROCEEDI NGS

1:00 p.m
THE COURT: Good norning. It is January 22nd,

it's the 11th day, perhaps the |ast day, of our hearing, and

it's 1 o'clock in the afternoon, as we nutually agreed to

start later today due to witness schedules and airline

schedul es and all that.

Before we start taking testinobny, | just want to

go over what I'mtold the order is. | qguess, M. Berde,

you're going to call M. Mirfield first, is that correct, or

recall himfirst?

MR. BERDE: He'll be the first w tness.

THE COURT: And was M. Herbein then going to be

the second wi tness?

MR. BERDE: Yes, we believe so.

THE COURT: Gkay. And then were you going to

have any other witnesses at that tine or are you going to

wait to hear the rest -- then M. Ricciardi told ne he's

going to call M. Swanson, and that's going -- and we're

going to have a recall also of our very first witness, who's

also been -- it'll be your fourth appearance, M. MKrantz.

It mght be a record for one hearing, | don't know | hope

one you don't want to repeat.

Do we want to have M. Mykrantz on first and get

t hese next couple -- he was requested to do a couple nore
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tables, | qguess. Do vou want to do that first? |'mas

flexible as vou quys want to be, | don't care -- okay, so

we're going to have M. Mkrantz, M. Miurfield, M. Herbein,

and then M. Swanson, and then --

MR. ENG.| SH: I'Il call M. Krueger after

M. Swanson.

THE COURT: Ckay. And M. English has told nme

that he needs a break at 6:30 today for an hour, if we're

still going, and we can decide, and |'mas flexible as you

all want ne to be, we can either -- if w're still going at

6:30 and we're an hour or two away, we can either have a

one- hour break and cone back or we can cone back tonorrow

norning. | don't care, either way is okay by ne. 1'd even

go by mpjority vote on that one. Today |I'mflexible, as

long as |'mnot -- I'"'mnot going -- | don't have a plane to

catch --

VOCE: W won't need to nmake that decision.

THE COURT: That'd be great.

MR. ENGL.| SH: My client advises ne that he's not

available at 7:30, | misunderstood, so if we're not done by

6:30, | gquess we've got to cone back in the norning.

THE COURT: Ckay.

MR. ENG.ISH Maybe that will encourage people to

get it done by 6:30.

THE COURT: Okay. M. Mkrantz, | don't need to
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rem nd you but vou're under oath, and | think the Reporter

already has the spelling of yvour nane. Do you need it

agai n?
COURT REPORTER:  No.

THE COURT: You have it al ready, okay.

Ms. Deskins, are vou goi ng to guestion

M. Mkrantz to --

MB. DESKINS: Yes.

THE COURT: Go ahead.

MS. DESKINS: This is Charlene Deskins, Ofice of

t he General Counsel, USDA

JOHN MYKRANTZ, GENERAL COUNSEL'S W TNESS, PREV. SWORN

DI RECT EXAM NATI ON

BY M5. DESKI NS

Q M. Mkrantz, you have before you a docunent.

Coul d vou please identify what it is.

A. It's a table that was requested by Ben Yal e.

Q Ckay. And just tell us what's in this table.

A. The title of the table is "Producers and Producer

MI1lk," total nunber, nunber small, and snall as a percentage

of total, and total pounds, pounds represented by smal

producers, and small producers as a percentage of total for

the Pacific Northwest Order and the Arizona-lLas Vegas O der,

and the nonth represented is June 2003.

MB. DESKINS: Al right. Judge Hllson, could we
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THE COURT:  Yes. ['ll have this docunent marked

as Exhi bit 66.

(Exhibit No. 66 was marked.)

BY M5. DESKI NS

Q Now, M. Mkrantz, was this prepared under your

supervi si on?

A. Yes, it was.

Q And have vou had a chance to review the fiqgures

in this table?

A. Yes, | have.

Q Are they correct, to the

best of your know edge?

A. Yes, they are.

Q Now, | notice that there'

s a footnote here. Can

you tell us what's in the footnote.

A. The footnote, nunmber 1, explains that the word

"small" in the table is defined as:

having -- a producer as

havi ng | ess than 500, 000 pounds of

producer nmilk in the

nont h.

Q Ckay. Did you do that at the direction of

M. Yal e?

A. That was the definition that we used in the

previ ous tabl e.

Q Ckay.

A. | can't renenber exactly

what exhibit that was.
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Q Ckay. | don't think -- well, | don't have it in

front of ne, |'"'mnot -- | don't renenber either. Al right.

M5. DESKINS: At this tine, Judge Hillson, 1'd

nove for the adm ssion of Exhibit 66.

THE COURT: Ckay. Any objection?

(No response.)

THE COURT: Exhibit 66 is adnmtted i nto evidence.

(Exhibit No. 66 was received.)

THE COURT: Do you have any further questioning

on it?

M5. DESKINS: No.

THE COURT: Ckay. M. Yale, do you have

questions on it?

MR. YALE: Oher than, Your Honor, | just want to

thank himfor preparing the information. W don't have any

questi ons.
THE COURT: GCkay. Anyone el se have -- anyone

have questions on it?

(No response.)

THE COURT: Okay. You nmy carefully step down,

M. MKkrantz.

(Laughter.)

(Wtness excused.)

THE COURT: Ckay, M. Berde, were you going to

call the next w tness?
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MR. BERDE: Yes. Keith Murfield is the next

witness. And |'ve marked for identification as Exhibit 67 a

one- page docunent headed "Arizona Dairy Denographics," which

will be explained as to source, et cetera, by M. Mirfield.

THE COURT: Okay, if you'd give ne a copy and

I'Il get it nmarked.

(Exhi bit No. 67 was marked.)

THE COURT: And M. Murfield, yvou' ve already been

sworn in, although it seens like a long tine -- | guess it

was a long tine ago.

THE W TNESS: Last year

THE COURT: But for the benefit of the Reporter,

if yvou would just state and then spell vyour nane for the

record.

THE W TNESS: Okay. Nane is Keith Murfield,

K-e-i-t-h, last nane Mu-r-f-i-e-I|-d.

KEI TH MJRFI ELD, PROPONENT' S W TNESS, PREV. SWORN

DI RECT EXAM NATI ON

BY MR BERDE:

Q M. Mirfield, what has been marked for

identification as Exhibit 67, a single-page docunent headed

"Arizona Dairy Denopgraphics," was that a docunent prepared

by nenbers of vyour staff?

A. Yes, it was.

Q And did the nenbers of vour staff obtain the
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i nformati on which appears on that document from UDA's human

resources person and fromthe hunman resources personnel of

Kr oger and Saf eway?

A. Yes, and Shanrock --

Q And Shanr ock.

A. -- all four conmpanies, and we also used as far as

on nenbers and other nenbers of -- out of the agriculture

departnent of Arizona.

MR. BERDE: Okay. Your Honor, we offer Exhibit

THE COURT: Any objection?

(No response.)

THE COURT: Ckay, Exhibit 67 is now adnitted into

evi dence.

(Exhibit No. 67 was received.)

BY MR BERDE:

Q You have a statenent prepared?

A. Yes.

Q Go ahead.

A. Several producer-handler wtnesses who testified

in Seattle claimthat requlating themthe sane as other

handl ers are requl ated would threaten their survival and

cause particular injury to their mnority enployees. | fail

t o under stand how applving to producer-handlers the sane

rules that apply to all other handlers with whomthey
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conpete can have the sane effect that the producer-handl er

Wi tnesses claim

VWhat we do know is that the unlimted exenption

of producer-handlers frompricing and pooling in Order 131

mar keti ng area has caused UDA nenbers alone over 11 and a

half million dollars and reduced bl end prices during January

2000 through July 2003, and the conparable | osses of 10 to

14 cents a hundredwei ght, as shown in our Exhibits 9 and 16

earlier in this process.

Every pound of Cass | sales in Oder 131

mar keting area by the exenpt producer-handl er Sarah Farns

results in a nonetary loss to the marketing area producers.

Unlimted expansion of Cass | sales by Sarah Farns poses a

serious threat to the federal order system and the operation

of regulated dairy plants in Arizona, as Shanrock and Kroger

Wi tnesses testified earlier.

Mai nt enance of a healthy and viable industry in

Arizona is inportant not only to the nenber owners of UDA

and the requl ated handl ers but also to their enpl oyees,

i ncluding many wonen _and ninority enpl oyees whose |ivelihood

is tied to the Arizona dairy industry.

Qur survey of the Arizona dairy denographics,

Exhi bit 67, discloses howinportant the dairy industry is to

the protected class of our population. As the exhibit

shows, Arizona dairy industry enpl oys approxi nately 500
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wonen and 1887 Hi spanic males, nobst of whom are enpl oyed by

-- on Arizona dairies.

Eroding the incone of all producers, which is the

certain effect of producer-handl er expansion of d ass |

sales, will only result in reducing the enpl oynent opponents

of the nobst vul nerabl e nenbers of our popul ati on.

THE COURT: Do you have any further questions,

M. Berde, of this wi tness?

MR. BERDE: No.

THE COURT: Any Cross-exanmi nation of this

witness? Go ahead, M. Ricciardi.

CROSS- EXAM NATI ON

BY MR RI CC ARDI :

Q Good afternoon, M. Miurfield. A Ricciardi, on

behalf of Sarah Farns. Do you have the Arizona denogr aphi cs

exhibit with you?

A Yes.

Q Okay. Who actually prepared the docunent?

A. Well, | was involved in gathering sone of the

information. We did nake sone -- also ny -- one of ny staff

people did, and then a couple of our field departnents were

-- personnel -- were involved init.

Q And what data did they utilize to prepare the

docunent, do you know?

A. Yes. What we did is we nade phone calls, first
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of all, to the other -- Tolleson, Safeway, and Shanrock,

human resources, and they gave themto them and obviously |

have pernission to use that infornmation.

The Departnent of Ag, we did call up the -- used

the resources fromthe -- fromtheir office, and then what

we didis -- nost of these dairies -- if you notice, we say

88 dairies on there, and then we see 22 that are -- what

that neans is non-UDA dairies. So if you add that up, vyou

see that's 110, and you notice that | used 126, and the

reason | used that is: our 88 dairies are on 104 farns, Sso

we added 104 and 22 together, and that's how we got that.

Q Did vou call Sarah Farns?

A. No, | did not.

Q So you don't know what percentage of Hi spanics

work at any of the Sarah Farns dairies; correct?

A No.

Q Did vou call Sunrise Dairy?

A No. | -- okay, I'Il tell you who -- exactly who
| called --

Q Ckay.

A. -- and then -- the calls that we nade to

different dairies were: the two co-ops that are involved in

Arizona; and two i ndependents also that are -- that we know
of, that are -- in Arizona, that are shipping in our Oder
So | --
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Q That woul d include the four that are here: UDA,

Saf eway, Shanrock, and Tolleson, those are the calls vyou

made?

A. VWll, those calls, but then the dairies --

because, you know, | -- the confusion is sonetines the word
"farns" and "dairies." In Arizona they use "farns" or they
call them"dairies" out there. In the Mdwest when they

tal k about dairies they're tal king about bottling plants.

But in Arizona, when we're talking dairies, we're talking

the farns.

Q Ckay. So splitting it out between plants and

dairies, again, vou didn't call either Sarah Farns or

Sunrise and vou haven't listed the actual nunber of dairies

that vou call ed under the dairy headi ng?

A. No. No, we didn't. W had sone, but what we did

is we used the information of -- of taking -- we know how

- _according to the statistics, how many cows there are in

Arizona. Now, I'll give or take, I'mnot going to -- it

says 151,200, and that's the nunbers that you see conme out,

and they're very, very close. W do know that they -- and

that's where | kind of explain that the average is about a

hundred cows per enployee, and that's how we cone up with

t hat nunber, and we do know that we are very, very close to

95 -- out in the dairies, out in the farns, 95 percent of

t he workers are Hi spanic.
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Q And vou nmade that cal cul ati on _how?

A. By aski ng dairynen what percent of their

wor kf orce was Hi spani c.

Q And you got that fiqgure back from whonf?

A. Well, many of our -- many of our board nenbers

and sone of the other calls that we have -- we've made,

ot her than board nenbers.

Q Under "Dairies," in talking about the nunber of

menber shi ps which include fenales, vou list 80 here; am|

correct?

A. Where you at?

Q |'munder "Dairies," and under "Omers," and with

regard --
A. Ch, ves.

Q UDA |lists a nunber of nenbershi ps which include

femal es, and you have "80."

A Yes.

Q Arizona, as you know, iS a community property

state; correct?

A Correct.

Q And UDA requires that if soneone is narried, that

t he spouse sign off on the nenbership agreenent: correct?

A. That is correct.

Q Ckay. So whether or not a person, female, for

exanple, let's assune in ny exanple the nenber's actually a
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male, if that male is married, UDA requires that the femal e,

his wife, sign off on the nenbership agreenent in order to

bi nd both of those because it's a comunity property state;

correct?
A. That is correct.
Q Whet her _or not that individual, nmeaning the

spouse, the wife in that case, runs the dairy, has any

involvenent in the dairy, or whatsoever; correct?

A. That's correct.

Q So as a practical matter, when you say that 80

nenbershi ps include females, it's a |l egal issue because they

had to sign the UDA nenbership agreenent and they're not --

they may not be actual individuals who operate a dairy;

right?

A. That is correct, and we were just show ng what

the effect was on both nmale and fennle.

Q Ckay. Lastly, vou don't have a copy of the

statenent that you read provided in the back, do vyou?

A. No, | don't.

Q Ckay. Wth regard to the inpact on nmnorities or

the i npact on anybody, vour testinpny concerning the figures

-- and | think vou used "$11 nillion" -- depends upon the

acceptance by the Secretary of the clains and argunents nade

by the proponents; correct?

A. It states as if that mlk was in the pool, vyou're
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correct, that's how we | ooked at it.

MR RICCOOARD : Ckay. Nothing further. Thanks.

THE COURT: M. Yale, do you have any questions?

MR YALE: No.

THE COURT: Ms. Deskins, do you or your

col | eagues have any questi ons?

M5. DESKINS: No.

THE COURT: Any redirect?

MR. BERDE: No.

THE COURT: You nmy step down.

(Wtness excused.)

THE COURT: M. Beshore, you were going to cal

the next witness; is that correct?

MR. BESHORE: Yes. M. Herbein, Carl Herbein.

THE COURT: Ckay, M. Herbein, vou were sworn in

sone nonths ago in this case, so that oath is good for your

t esti nony now. | would like you to, for the benefit of the

Reporter, please state and then spell vyour nane for the

record.

THE WTNESS: Carl D. Herbein, He-r-b-e-i-n.

THE COURT: Go ahead, M. Beshore.

CARL D. HERBEI N, PROPONENT' S W TNESS, PREV. SWORN

DI RECT EXAM NATI ON

BY MR. BESHORE:

Q M. Herbein, this is vour second tine to the
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witness stand in this proceedi ng; correct?

A. That's correct.

Q And you testified previously at Phoeni x; correct?
A Yes.

Q Okay. Now, in connection with your testinony

today, were you asked to evaluate -- on the basis of

i nformati on which has been presented for the record and on

the basis of the best information that you could assenbl e

and have available, were you asked to evaluate on a

pro forma basis the possible operation as requl ated handl ers

of entities which are presently producer-handlers in Oder

1247

A. Yes, that was ny engagenent.

MR. BESHORE: Your Honor, could | have the

exhibit that |'ve distributed, 2-page exhibit, narked as the

next --

THE COURT: It would be Exhibit Nunmber 68.

(Exhi bit No. 68 was nmarked.)

BY MR. BESHORE:

Q And have you prepared, M. Herbein, a 2-page

docunent that has been narked as Exhibit 68, in response to

t he engagenent that you have just indicated?

A. Yes, | have.

Q And the first page is titled "Requl ated Handl er

Federal Order 124, Pro Forma |Incone Statenent - 12-Mnth
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Peri od Ended Decenber 31, 2003": is that correct?

A Yes.

Q And the second page, then, of Exhibit 68 is

capti oned "Requl ated Handl er, Federal Oder 124, Statenent

of Assunptions - 12-Month Peri od Ended Decenber 31, 2003";

correct?

A. That's correct.

Q Let's look, then, at Exhibit 68, and first of

all, what is a pro forna incone statenent?

A. A pro forma incone statenent is a financial

presentation that is based upon assunptions as opposed to

sonething that is extracted froman entity's books. This is

not actual activity but a presentation on a pro forma basis

of a set of facts and circunstances put into proper formto

show an i ncone statenent.

Q Ckay. And in this case, the information that may

be available in any of the entity's books has not been made

avai l able for the hearing record; correct?

A. That's correct.
Q Now, in doing the pro forma incone statenent,
first of all, what -- you've got three colums on Page 1 of

Exhibit 68, and the footnotes 1, 2, and 3 have sone

information with respect to those columms. Could vou

describe to us what the three separate colums represent.

A. Yes. First of all, the characterization here
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began with a size determ nation, and based upon USDA's

average of the Order 124 | arger producer-handl ers, the

overall average was 4.7 mllion pounds of dass | mlk per

nont h.

Q Okay. So that 4.7-million-pounds-per-nonth

figure is not an assuned figure but an actual fiqgure from

the hearing record infornmation provided in one of

M. Mkrantz's exhibits:; correct?

A. Yes, that's correct.

Q Ckay.

A. And that's the middle colum.

Q Ckay. And go, then, | interrupted you

A As | was saying, the mddle colum is the 4.7
mllion pounds of CJass I. So as to test the pro forma and

the market, the colum 1 is 75 percent of columm 2, or a 25

percent reduction in pounds, to 3,525,000 pounds of d ass |

per nonth. In colum 3, as is indicated in Footnote 3, is

25 percent nore than the average, to 5,875,000 pounds.

And | chose those three sizes so that the -- so

that this proceeding could have statistical analysis of both

t he average and sonethi ng bel ow and sonet hi ng above the

aver age.

Q Ckay. If we could look, then, at -- kind of on a

line-by-line basis, your pro forma information, and let's

just use the nunbers in the first colum, for the smaller
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entity. The revenue has two conponents: Class | sales and

Class II11/1V sales; correct?

A. That's correct.

Q Ckay. And could you explain, just using the

smaller pro forma entity, the nunbers there, how the revenue

nunbers were derived.

A. Yes, I'll be glad to. First of all, as to the

split between Oass | sales and Cass Ill/dass |V sales,

that ratio is 85.5 percent Cass | sales and 14.5 percent

Class Ill or Oass IV sales, and that information, again, |

extracted fromthis proceeding, and that is explained in

Foot note 2 on the second page.

So that was the first step, in taking the pounds

and dividing the pounds into how they were utilized. The

second was: to apply a value to those pounds, and for that

pur pose, | converted the pounds into gallons of mlk and

then utilized USDA' s published retail prices for 2 percent

ml Kk, average of three outlets, selected cities, by nonth,

in 2003, for the first 7 nonths of 2003, for Seattle,

Washi ngton, and Portland, Oreqgon, and | used that basis for

the value of the -- of the mlk at the first step.

And then the second step, since that survey done

by USDA is an out-of-store price survey, the next step was

to get that into an into-store price, which is what these

handl ers would be selling, they're selling into store, not
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out of store, and the reduction fromout of store to

in store that was applied was a 40 percent reduction

So that process was utilized, applied to the

gallons, and that was how the $9.9 mllion was cal cul at ed.

The dass Il and dass IV value was arrived at

by taking the lower of Cass IlIl or dass |V and an

assunpti on, again, described on Page 2, is that those sal es

were done at the market price, USDA's lower of Il or 1V,

and that's how the $704, 000 revenue nunber was cal cul at ed,

and al so the $704, 000 cost.

Q Okay. Let's -- just a couple other questions

about those numbers. Wy did vou use the first 7 nonths of

20037

A. To be consistent, | gquoted -- extrenely inportant

that we not confuse the record with a lot of statistics from

different tine periods, and the 7 nonths -- the first 7

nont hs of 2003 were used when this hearing began and when |

testified the last tine, so | felt that that was an

appropriate category -- an appropriate tinme period to use.

Q So sone of your earlier -- vyour earlier exhibits

presented in this hearing were based on price and other data

for that sane tine period

A. That's correct.

Q Ckay. Now, how did -- did you then project the

vol unes over a 12-nonth period, to show a pro forna annual -
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A. Yes. | assuned that, for exanple, with colum 1,

the 3,525,000 pounds, that was the statistical nunber that |

used, tines 12, to get to a 12-nonth nunber, | wanted to

show a full year of activity, that's what CPAs like to do

when they report on financial activities, use a full vyear,

so that you have a 12-nonth period, and in applying the --

both revenue and cost factors on a per-gallon basis from an

aver age devel oped over a 7-nonth period, to 12 nonths, is an

acceptable thing to do because the -- the issue there is the

margin on a per-gallon basis, so if the prices in the |ast

five nonths of the year are higher or lower, it's irrel evant

when vou're doing a pro forma presentation like this,

because it's the margin that deternmines the bottomline.

Q Okay. Now, let's talk about the 40 percent

di scount just a bit. | gather, if | understand you

correctly, to get to the top line of Cass | sales you took

the price of USDA-published retail price series for out-of-

store prices and reduced that by 40 percent to --

A. That's correct.

Q -- to arrive at an into-store wholesale fluid

m |k product price; correct?

A. Yes, that's precisely what | did.

Q Ckay. How did you cone to use the 40 percent

di scount fi qure?
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A. There were a few factors, and in pro forma and

anal yzi ng assunptions, one nust use all of the data that's

avai |l abl e, and one piece of data that was available from

this proceeding was the testinmony of a M. Ellis, who tal ked

about his margin in his business, and his margin was in the

30- to 40-percent range, buying mlk fromSnith Dairy and

reselling it, and he explained his margin.

| also reviewed our firms infornmation on sal es

to stores and store nargin-type information in narkets such

as Seattle and Portland, where there are sone unusual

characteristics with respect to other parts of the country,

store specials and special distributor discounts. Nany

mar kets are different, and O der 124 has a good dose of

di fference.

So all of that considered led me to the 40

percent being the right reduction, so that the store owner

woul d have an adequate margin to operate in this -- in this

mar ket and the distributor would have a nmargin and that we

woul d have considered the specials, and then that gives vou,

after subtracting that 40 percent, an into-store price,

which is what the revenue base for a processor is.

Q Did vou check the validity of that estimted

into-store price with requl ated handl ers that you had access

to in Order 1247

A. Yes, | did.
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Q And did they confirmthat it was a reasonabl e

nunber to use for a pro formm?

A. Yes. And we had -- we had detail ed conversation

about that, on pro fornmap, and this pro forma -- there

certainly are transactions in this marketplace that would

require nore than 40 percent and |l ess than 40 percent, so

this is an average to be used, and that is also the concept

of USDA's survey, is that it's an average of nobre than one -

- _one custoner, or one type of custoner.

Q Ckay. Now, just to get back to M. Ellis's

testinony for a nonent: is it your understandi ng that

M. Ellis is a custoner, a distributor, who acquires his

product -- by his testinony in this hearing -- fromSmth

Brothers, one of the producer-handlers in Oder 1242

A. Yes. And | heard M. Ellis's testinony

personal ly.

Q Ckay. And he testified that he sells it for

prices that are in the range of the prices on the

supernar ket shelves, in fact between the lower -- the store

brand and the non-store brand price; correct?

A. Yes, that was ny understanding of his testinony.

Q Ckay. And he arrived at those sales prices to

his custoners by purchasing the product at Snith Brothers

and nmarking it up 30 to 40 percent, by his testinony.

Correct?
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A. Yes, that is, that was his testinony.

Q Ckay. Now, vyour total revenue line, then,

represents the sinple aggregate of the revenue fromd ass |

sales and Cass 11l and |V sales, as you've cal cul ated them

is that correct?

A. Yes. It's a sinple addition.

Q Coul d you then review how you -- for your

pro forma, the operating expense entries that you

cal cul at ed.

A. Yes. The first, and the |l argest, operating

expense that these pro forma requl ated handl ers have is the

cost of raw mlk for the dass | portion of their business,

and that has been reflected at the Cass | price that USDA

announced, again, for the first 7 nonths of 2003, and, as |

said earlier, the next line, the cost of IIl -- or Oass III

or Jdass IVis again at USDA' s announced price. So in this

cost of raw mlk, those two nunbers do not include any

prenm uns, co-operative handling fees, or anything of that

nature, it is sinply the Cass prices.

The next four lines that we have, and we'l| deal

with themone at a tine, containers: this, again, assunes

that for this pro forma handler, that we're selling this

product in plastic gallons, and fromny earlier exhibits, we

reflected the container costs fromplant C,_ from Exhibit

25(a), and the plant C,_ _as vou'll recall, was a 5-mllion-
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pound-per-nonth Cass | operation. So that's the cost of

cont ai ners.

Pl ant and overhead was extracted fromthat sane

exhibit, at the sane per-gallon cost. Shrink, the next

item was extracted fromthat sane exhibit and is refl ected

her e.

And then delivery. As you renenber, 25(a) did

not deal with a delivered product: we had a dock price in

that scenario of exhibits. So the delivery cost here of

$1,832,000 is deternined by -- | determ ned that what we

needed to do is reflect an average delivery cost, because

the -- this type of handler would be selling to different

outl ets, conveni ence stores, snall stores, we heard sone

testi nony about serving coffee shops and retail custoners

and other outlets, and from our database | determ ned that

t he average cost for this type of handler in this type of

geodr aphy that we have in Oder 124, 37.24 cents per gallon

is what's reflected for this average delivery cost.

And then the next and final two steps in this

process of pro forma would be to total the operating

expenses, and as we can see here in colum 1, the total is

$9,914, 000, and then to arrive at a net incone before incone

t axes, we subtract the operating expenses fromthe revenue

and we arrive at a bottomline of $694, 000.

Q And the bottomline for the mddle colum and the
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right colum, the larger colums, would be as indicated on

the first page of Exhibit 68; correct?

A. Yes, that's correct. And there the process for

each one of those colums is identical, the only difference

is the size, so there are nore gallons in colum 2 and 3.

Q Now, let's just talk about delivery costs just a

mnute. To the extent that the top line -- that you used

M. Ellis's testinony, the only testinobny we have in the

record about whol esal e costs at any of these producer-

handl ers, to the extent that you used that for the top line

and M. Ellis acquired the product at the plant dock and

delivered it hinmself, by including delivery costs and

operating expenses here, have you been as conservative, in

essence, as you could possibly be about delivery expenses

here?

A. Yes, | think we have been conservative, and it's

al so been ny experience that when a circunstance |like a dock

pi ckup takes place, we have a reduction, generally, of sone

extent, to sonme extent, of the -- of the sale price, you get

sone credit for picking up at the dock. There's still a

cost associated with a dock pickup, the truck has to be

| oaded, there's a security issue of having soneone other

than an enpl oyee enter vyour facility, so they -- there's

generally -- however, there's generally an additional

di scount, and | nention that in ny Footnote Nunber 5.
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Q But to the extent that sales at any of these

producer-handlers | ocations were nmade at the plant dock,

such as, vou know, with M. EIlis, those plants would not

have anywhere near the 37-cent-per-unit delivery cost, would

t hey?
A. No, they would not, clearly.

Q So for instance, with respect to Snith Brothers,

if 70 percent of their sales are to hone-delivery

distributors of the -- such as M. Ellis, their operating

statenent woul d reflect considerably | ess delivery expense

than vou do on Exhibit 68; correct?

A. | would think that they definitely woul d.
Q And of course the sane thing would apply to any
other volunes to the -- of any of the -- the three producer-

handlers, to the extent that they were selling fromtheir

dock as opposed to delivering themto the custoners'

| ocati on.

A Yes.

Q Now, let's | ook at the second page of Exhibit 68

just a mnute. Have vou -- | think vou've probably covered

all of your assunptions in describing the first page of

Exhibit 68, but could you just review those, to be certain

that vou' ve explained all of the assunptions that went into

your cal cul ati ons.

A. Yes, I'll be glad to, and we'll make this -- nmake
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t hi s quick.

Footnote 1, as | said earlier, is the basis upon

which we pro forma'd and cal cul ated the revenue under

consi deration here, and again, USDA publishes on a nonthly

basis out-of-store prices, and |I've referred to that -- that

docunent. And we used the 7 nonths, January through July,

of '03 for Seattle, Washington, and Portl and, O egon, and

t hen reduced those out-of-store prices by 40 percent, to

reflect a wholesale or into-store price.

The allocation between Class | and other cl asses,

again, | extracted that 85.5 and 14.5 fromthe -- fromthis

hearing record, from previ ous W tnesses.

The operating costs, Footnote Nunber 3, |

extracted fromny own exhibit, 25(a), which was presented in

Ari zona.

Footnote 4, it should be clear to everyone that
the cost of mlk that's reflected here is the -- is a
requl ated cost of mlk, it's Cdass | or the lower of Ill or

IV, so this is not a cost to produce or a market blend; this

is the dass price for mlk, without regard to any prem uns,

nmar ket admini strator fees, or any costs of that -- of that

sort.

And then Item Nunber 5 is the delivery cost, from

our firnls database, for average deliveries for plants that

are handling various kinds of custoners.
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Q Ckay. Now, going to the revenue mx just for a

mnute: to the extent that any of these producer-handl ers

have sales of Cass |l products, you know, valuated C ass ||

products, ice creamor, yvou know, sour creans Or Creaners,

you' ve not taken that into account at all; correct?

A. That's correct.

Q Okay. So those dass Il values are higher than
Cass Ill and IV mninmumvalues, are they not?

A Oh, yes. There's nore value to that -- that part

of the business.

Q So, vyou know, the gross sales -- you haven't been

able to capture, vou know, the total qgross sales on any of

t hese busi nesses because of your -- the limted i nfornation

avail able for the pro form.

A. That's correct. However, one of the requirenents

that one has in presenting pro fornma infornation is that --

that it passes the "snell test," and that's one of the --

one of the things that we did when we finished this -- this

analysis, was to look at it, does it nmake sense, is this a

reasonabl e set of assunptions and concl usi ons that can be

reached fromthis, and it's ny opinion that this is a

reasonabl e presentati on of what a handl er of these sizes

would -- would realize.

Q And that conclusion is nade on the basis of vour

experience in dairy plant cost accounting for how many
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years?
A. This whol e adventure began in 1975.

Q And vou have in your database -- you nmy have

testified to this earlier, but just so we're clear on it:

approxi mately how many pl ants?

A. A hundred and fifty.

Q Let ne just ask vou a few other questions, then

M. Herbein. Dr. Knutson nade sone comments about your

previ ous presentation. Did you hear his testinony, by the

way ?
A. Yes, | did.

Q And do vou recall that he nade a comment about

the statistical validity, or sonething to that effect, of

your previous study? Do vou recall that?

A. | renmenber that, and I've read his -- read the

transcript of his testinony also, to nmake sure of ny

recoll ection

Q Ckay. Now, froma -- as an accountant, certified

public accountant: what standards does the accounti ng

prof ession have for selecting data to -- what nethods can

you use to select data to depict data and arrive at

concl usi ons about it?

A. There are two, two nethods: one is statistical

sel ecti on based on the use of random nunber tables, as one

net hod; and judgnental selection is also an acceptable
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met hod, dependi ng upon the universe that you're studying.

Q Ckay. And so when -- when accounting work is

peer-reviewed, it's peer-reviewed under whatever nethod it

utilized, | assune.
A. Yes. In a peer review of CPA firnms, that would
be one of the -- not "would be" -- that is one of the

subj ects that the peer review team |l ooks at very carefully,

is the universe that's being studied in -- for exanple, if

it's verification of accounts receivable or inventory: what

did you study? how did you do it? how did vou deci de what

study -- what itens needed to be -- need to be reviewed? so

that vou can be confortable that the inventory and/or

recei vabl es are properly stated.

Q Ckay. What nethod did you use to select the data

that went into your study that was presented in Exhibit 25

and your earlier testinpbny?

A. This -- the sel ection nethodol ogy used was:

j udgnment al sel ecti on.

Q It was not presented as or intended to -- or

represented to be a statistical random sanple of sone sort.

A. No, not at all.

Q Was it a sound -- did you use the standards of

the profession in your applying the judgnental mnethod?

A. Yes, | believe so, especially in light of the

uni verse to be studied here. VWen we think about -- when |
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t hi nk about -- strike that. Wen | revi ewed Professor

Knut son's comments and thought about and | ooked at what |

did, | believe that the use of statistical sanpling to

select the plants that | was asked to |l ook at woul d have

been wrong because what was really inportant here was to

present to USDA information for plants and types of plants

of various sizes, and when one uses statistical sampling, if

we took all of the 300 plants in the country and we assigned

t hem random nunbers and selected them on that basis, we

could very easily have in our study a plant in M| waukee

t hat produces and sells their mlk in glass bottles, which

would be a whole different ball gane than the kind of plants

we're studying here. So | believe it a far superior nethod

to use judgnental selection, and what | didis | went into

our -- our database, which since -- as | said, the key

el ement was size, that we chose to study, and | ooked at the

pl ants that were of the size that we decided to study, as

shown on the -- Exhibit 25 and the other letters to 25, and

| personally know these plants and was able to select plants

fromour database based on the size criteria that fit the

need of this study.

Q And et nme ask you one -- | want to ask you one

very specific and very inportant question about your

judgnental selection process. D d you know the cost of the

plants that you selected for your study before you nade --
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identified the plants to be utilized?

A. No. The cost did not at all enter into the

sel ection process, it was -- the size and the type of plant

was the selecting criteria.

Q Now, let ne ask you just one question. You were

not here this week, previously during this week, correct, in

t he hearing roonf

A. | arrived at the very, very end of vyesterday.

Q Okay. You did not hear M. Hettinga testify.

A. No, | did not.

Q Ckay. Did you have the opportunity to review his

witten testinony, which was presented by M. Ricciardi?

A. Yes, | did, I had an opportunity to -- to read

his testinbny.

Q Ckay. Do you -- | just have one gquestion.
There's a comment nade on -- about that, regarding the cost
of -- per-unit cost of processing, packaging, and |abeling
on -- | think it's on Page 11 of the -- of that testinony.

Do vou have any comments or observations, froma

pr of essi onal accounti ng perspective, with respect to that

comrent ?
A. Yes, | do, and | think it's inportant for
everyone involved in this process to understand the -- what

appears to be a criticism but | believe it is a

m sunder st andi ng.
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The way | interpret M. Hettinga's testinony is

that when a filling machine is running, packagi hg equi pnent

in a plant, on a per-package basis, the costs of the | abel,

for exanple, could be very, very sinmlar, if not the sane,

on a gallon and a half-gallon, and perhaps even on a quart,

but -- so if that's 1 cent for a gallon and 1 cent on a

half-gallon and 1 cent on a quart, ny statistics are

presented on a gall on-equival ent basis, so that we take into

account, as vou nust, for proper cost accounting, the vol une

of the package.

So when we talk about costs per gallon, if it's 1

percent per gallon, it's a half a cent per half-gallon and

it's a quarter of a cent for a quart, so that -- so that we

don't have the record nisled, and it's very clear to anyone

in the industry that filling a gallon container on a vol une

basis is much nore efficient than filling a quart, and the

statistics fromany public or private source would support

t hat .

Q Okay. | have one final question. Wen you did

the pro forma study, vou didn't have the opportunity to hear

any of the testinony that was presented this week; correct?

A. That's correct.

Q M. Hettinga' s or anyone else's; right?

A. | heard none of that.

Q kay. Now, one of the witnesses this week was
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M. Brandsma, from Edal een, and he provided sone additiona

increnental informati on about store prices and producer -

handl er -- their operation and their profitability.

| want vou to assune that he testified that in

VWhat com County, Washi ngton, where they're | ocated, the

conveni ence stores that they service sell gallons of mlk at

2.19 to 2.29 per gallon -- okay?

A Yes.

Q -- and that their sales to their stores are
profitable.

A. Ckay.

Q Okay. Taking just current prices in this nonth,

January 2003 [sic.], which -- for the order, which you have

avai l able to you the exhibit published by the nmarket

adm nistrator of the mninumdass | cost per gallon on --

THE COURT: When you said 2003, did you nean

MR. BESHORE: 2004, I'msorry. 2004. Thank vou,

Your Honor.

BY MR. BESHORE:

Q You have that exhibit?

A. Yes, | do, Exhibit 62.

Q 62. Ckay. Now, have you had a chance to just,

usi ng January figures and those out-of-store prices,

eval uate whether in your view, assuming a dass | cost,
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those sales could still be profitable to a producer-handl er

of the size that vou're talking about in Exhibit 687

A. Yes, | have.
Q And what is your concl usion?
A. My conclusion is -- and I'll provide sone detai

to this calculation so that it can be understood. My

conclusion is that the -- using the Cass price for a

2 percent qgallon of mlk for January of 2004, which Exhibit

62 reflects at 1.0402; then using a plastic gallon cost,

fromny exhibits, for a handler of the 5-mllion-pound-per-

nonth size, which is a cost of .1420:; using a plant cost,

fromthat same exhibit, of .4710; and a shrink factor, to

consider that condition in a plant, of .0180; and for

delivery to a convenience store chain, a cost of 28 cents a

gallon for that delivery: the ending profit on a per-gallon

basis would be 7 cents.

So | believe that that witness's testinpny that

he had a profitable transaction, it -- based on that --

based on ny analysis, it wuld be profitable at the d ass

prices.

And the 7 cents a gallon would be about 3 and a

half percent on the bottomline, before tax, which

ironically is the statutory-nmandated profit in the state of

Pennsyl vani a, by the Pennsylvania MIk Mrketing Board.
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So it made sense to be a nornal transaction.

MR. BESHORE: Thank yvou. No other questions for

M. Herbein on direct. | would like to nove the adni ssion

of Exhibit 68.

THE COURT: Any objection to its adm ssion?

MR. YALE: W would object until we have an

opportunity to cross-exan ne, Your Honor.

THE COURT: Well, whatever vyou cross-exanine,

it'll probably still be adm ssible, just be -- you know, it

m ght affect the weight that the Secretary gives it, so --

MR. YALE: Whuld you just note our objection.

THE COURT: Your objection is noted, overrul ed.

Exhi bit Nunber 68 is admtted into evidence.

(Exhibit No. 68 was received.)

THE COURT: And the witness, | presune, is

avail able for cross-examnation. M. Ricciardi, M. Yale,

who's going to go first?

MR. YALE: Just a minute, we're trving to fiqure

out our order here.

(Pause.)
MR. YALE: Benjanmin F. Yale, on behalf of

Mallorie's Dairy, Edaleen Dairy, and Snith Brothers Farns.

| tried not to be first, but | still end up being first.

CROSS- EXAM NATI ON

BY MR YALE:
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Q Good afternoon, M. Herbein.

A. Hell o, M. Yale.

Q | want to talk about this Exhibit 68. You've
tal ked about how it nmet standards, | quess, of a CPA for a
pro form?

A Yes.

Q Wul d you recommend that a person enter into a

buy or sell agreenent based upon the infornmation that's

presented here? 1Is this sufficient to enter into that type

of a decision?

A. The use of a pro forma to deterni ne a buy/sel

arrangenent, in the context of mlk, would certainly be

sonet hing that could be considered, and it is nmany tines

done, custoner and processor neet and review what their nmlk

programis going to be on a pro forma basis, so that it's

not an unusual consi derati on. In nost cases, when it gets

right down to doing business, it's done, obviously, on an

actual basis, using actual nunbers.

Q So the point of it is, is that this is not -- in

the ordinary course of business affairs, this in itself is

not of that standard that you commonly provide vour clients

t o nmake busi ness decisions; right?

A. Not exactly. It is a -- the use of pro forma in

negotiating, again, a mlk deal, nmlk arrangenent, is --

woul d be one of the factors. This is not a conplete nornma
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deci si on-nmaki ng set of docunents or operating docunents, but

it would clearly be a consideration, and an appropriate one.

Q Now, vou referenced your -- | think in your

digression fromthe 2.19 a gallon, or whatever, price, you -

- first of all, vou used vyour exhibit that identified --

what vou identified as costs for various size plants, it was

testified, | believe, in Phoenix. You recall that?

A. Yes. That is --

Q That's where you cane up with the nunbers.
A. That's correct.
Q And vou woul d agree, would you not, that even

with vour linmted data, those were averages within the range

of the size of that plant? R ght?

A. The 25(a), from Phoenix, in the 5,000-pound-per-

nonth category, was the average cost for -- | believe we had

four plants in that -- in that grouping.

Q And | think we've already been through it.

There's none fromthe Order 124 area; right? | nmean, this

is out of your database and did not include a plant out of

124; right?

A. That's correct. However, you'll recall that |
adjusted the costs to reflect -- to localize the costs to
the standards of living -- cost of living into those
mar ket s.

Q But not to adjust to the nethodol ogi es of
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busi ness practices within the |l ocal econony, in the |abor

markets within that | ocal econony, or the cost of enerqgy in

that | ocal econony; right?

A. No. M/ adjustnents would have done just that,

t hey woul d not have refl ected business practices, but they

woul d have reflected utility costs and | abor costs. That

was precisely why | made that adj ustnent.

Q Ckay. So -- | want to cone back to this Exhibit

68 so | understand it. Wat -- as | understand what you're

saying is, is that a plant of 3.5 nmillion pounds per nonth,

selling mlk under this mx -- assumng that that is in fact

the m x that they have for that dass; right? W don't know

that for a fact, but we're assunmng that; right?

A. That's an assunption to the pro fornn.

Q Ckay. And then you -- they have to pay out their

costs based upon their classified use, right? The raw mlk

price for their classified use, into the pool. Right?
A. Yes, in this case, that's the assunption
correct.

Q Ckay. Now -- and | think you just testified that

based upon a snippet of information that cane out of Duane

Brandsma' s testinony, about 2.19 for sonme mlk at the

conveni ence stores, that that appeared to be, based upon

vour analysis, a nmarket price at the retail |level that would

be commensurate with milk being sold at a Cass | price as
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set up by the market administrator plus your costs of plant

manuf act uri ng and reasonable distribution, and a profit, and

a markup for the store; right?

A. The -- vyes, as to the Whatcom County anal ysi s,

that is precisely what we've concluded fromthe analysis

that | did.

Q So what it reflects is that those sales in that

particular case nost likely represented sales by the

producer-handl er that were using or at |east not taking away

fromthe dass | prices in the marketpl ace, even though they

weren't required to pay that:; right?

A. That's one of the frustrating parts of this
proceeding, is we don't -- | don't knowthat. I'mleft with
maki ng assunptions for the calculations. | really don't
know what their into-store price was, I've made -- |1've had

to make assunptions of that. W only know the out-of-store

price fromthe testinony as | understand it.

Q But we notice in here that the analysis, though

that vou just did on M. Brandsma's testinony at | east does

not suggest that they're selling it at less than dass | --

using less than dass | prices:; right?

A. Yes, that's correct.

Q Al right.

A. It appears that you can have a nornal profit and

include the Cass | price -- cost, rather -- in that
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determnation. That's the conclusion that -- one of the

concl usions you can reach fromthat analysis.

Q And there's -- | don't know how nuch of the

testinony vou've read or has been related to you, but the

testinony has been -- at least fromsone of the producer-

handl ers, was that they do not try to sell below the d ass |

pri ce. In fact | think one of themeven said, "I take the

Class | price plus ny costs plus distribution plus packagi ng

plus a profit and use that to set ny prices for ny

custoners," right? Are you aware of that testinony?

A. G her _than the testinony about Watcom County, |

unfortunately did not hear nopbst of the producer-handl er

testinony.
Q Ckay. For the nonent, though, let's just -- you

have no reason to believe, for what you know, though, that

any of the producer-handlers do in fact sell at a dass --

less than a Cass | price at this point; right?

A. | really don't know.
Q Ckay. Now, basically, as | see it here, your raw
product -- in a sense, you mght have a cost of goods -- it

depends on where you draw the line, but let's just use it on

the raw product issue. You've got the price that you pay

into the -- that vou sell it for, and then you' ve got back -

- | nean vou sell it, and then you would pay a classified

price for that; right?
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A Yes.

Q Now, the assunption -- now, this was on the plant

side; right? You've done no tie-in to the farmside; right?

A. This is the plant side, that's correct.

Q And | think your assunption, and | think even

sone of your testinony in Phoenix, was that then the

producers get the blend price, the farmgets the bl end

price, and then they have to nmake it or break it at the farm

| evel based upon that blend price. Right?

A. Yes. A requlated handler -- a requl ated farner

woul d receive the blend price, that's correct.

Q So in this particular situation, if they were

fully requl ated, they would get back -- the farmpart would

get the blend price, assuning that they're two different

entities, but for the nonent we'll do that. They get the

blend price; right?

A. The farner would get --

Q And then -- but the -- and the plant -- but the

pl ant pays in the classified price.

A. Farner gets blend, plant pays d ass.
Q Now, as | recall, you haven't done any accounting
for farns, to speak of: right? | nean, vou don't really

know farm costs or anything of that nature, right, on a --

as _extensively as you know plant costs?

A. The firmand ny personal involvenent with -- on
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the farmside of things is considerably |l ess than on the

processor side. However, the -- you can't be in the dairy
busi ness, in the dairy consulting business, like |I am and
like our firmis without paying attention to the main -- the

nmajor raw material that the processor buys, so | do follow

costs to produce statistics as published by USDA and the

Pennsyl vania Ag Statistic Service and have attended nany,

many hearings where those statistics are presented, and we

do represent several dozen dairy farnmers in our -- in

Pennsyl vania, in our practice. So | have sone exposure to

it.

Q Isn't it safe to say, with that exposure, that

during the vear 2003, that for many farns, we can't say, you

know, percentages, we don't know that, we don't have all the

statistics nationwi de, but by and | arge the cost of

pr oducti on exceeded the blend prices that they were

receiving? Right?

A. |'ve seen sone of that, ves.

Q So when there was producer-handler testinobny to

the fact that there were nonths and periods of tine in which

their costs of production exceeded the blend price, vou

would not find that, in general, unbelievable, would you?

A. And | think I've heard sone of that testinony,

and | would say that cost to produce is very dependent upon

the size of the -- of the farmoperation, so the snmaller
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farmer would be less likely to be -- strike that -- would be

nore likely to be above the blend than the very |arge

producer, where he would be at or perhaps bel ow t he bl end.

But 2003 was a chall enging year for farners,

there is no question about that.

Q So if you take vour pro forma and vyou take the

position that they are selling their mlk, basically, at the

Class price, and | think even your assunption here is that

it's at that level, and instead of -- the difference there

woul d be that their cost of their raw nmlk or their cost of

sales is what they're actually paying on the farm right?

A. For a producer-handler, that's correct.

Q All right. And to the extent that they are

approxi mati ng those prices now, a change by the Secretary

woul d mean that they have an additional cost of the

difference between the classified price and the blend into

the pool, that they don't get back:; right?

A. Your assunption is that their cost to produce is

at or above the d ass price now.

Q That's correct.

A. And | think the -- and maybe | m sspoke, so |

want to nmake sure that we're clear on this comuni cation

The -- 1 thought that the question earlier was:

if | thought -- if | was aware that the cost to produce was

above the blend price.
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Q That was right, and | forgot to take you to the

next step. There's even sone testinony that at tines it

exceeded the d ass prices.

A. | have not seen that sort of an analysis. |'ve

seen statistics where cost to produce is above bl end, and

that | would agree with. d ass above the Class prices in a

heavy Cass | situation, as this pro forman is prepared, | -

- | would -- 1 would question that.

Q Are vou aware of what the differential is in

Seattle, the dass | differential?

A. Not wi t hout | ooki ng.

Q If | told vou it was a dollar-ninety, do you know

if that's correct or incorrect?

A. | certainly -- | don't see any |lawers junping up

and obj ecting.

Q So with the low prices last vear, | nean, it

could have been a very low Cdass | price; right?

A. Yes, we did have a low dass | pricein --
nean, | studied 2003, and we had what | would l[abel "a | ow
Cass |I," there isn't any question.

Q And then there was sone -- and Cass Il is the

Class IV price plus 70 cents?

A Yes.

Q And there were sone Cass IV prices in the 8-

9-dol |l ar range?
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A Yes.

Q And do vou know many farners, even of the |arger

size, that were producing nmlk at 10 dollars?

A. There are costs to produce nunbers, in Anerica,
of -- in that 10-dollar range.

Q Smal | _percentage, though, right, of a very large
size?

A Yeah, large -- as | said, the larger the size --

and sone of it is also deternm ned upon the age of the

operation.

Q And there's a lot of variables, but the point of
it is that the price -- the classified prices |ast year were
-- and the record will reflect what they were, but they were

low, right?

A. Yes. And | would say -- and | think this is in

response to last year's price, | don't want to | ecture here

at _all. | think it's inportant that we focus on sone nore

average kind of activities and not focus on just the very

| owest or the very highest, because that would | ead the

Secretary to, yvou know, perhaps the wong concl usion, so |

think it would -- you know, |1'd encourage all of us to, vyou
know, take a -- take a viewof a little |longer tine period.
Q But your statistics, or | nean vyour table, 68,

only deals with January through June or July of 2003,

t hough; right?
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That's correct.

You chose that period.

Yes, | did, and | --

o > O P

And vou chose that in the exhibit that talks

about the cost of plants and | ooking at an anal ysis of box

sales in Phoenix, right, for January through June?

A Yes.

Ckay. Now, to the extent -- that is, if we [ook

at it froma producer-handl er standpoint, that's going to

make the change, and assunming this is accurate, okay, their

cost of production, as conpared to the classified prices

that they have to pay, they'd have to nmake an adjustnent to

reflect that; right? Because all they're going to get's the

bl end price.

A. They would -- we're separating producer-handl er

into two pieces?

Q Right. | nean, try to look to see whether this

woul d have an i npact on producer-handl ers.

A. VWll, on the producer-handler -- and that's a

good guestion. On the producer-handler, on the plant side

of things, his operation would be precisely what |'m

presenti ng here.

Q Ri ght .
A. -- precisely, because we've included the d ass
price.
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Q Ri ght .

A. So the paynent to the pool is inthis P &L as an

expense. On the production side, the cost to produce would

be exactly the sane --

Q That's right.

A. -- as it is now and if their cost to produce was

the blend or lower, their -- they would be at the sanme spot

of profitability, because they would be receiving that blend

price.

Q But what -- in the past they were receiving the

classified price.

A. Vell, inthe --

Q So they're receiving -- they're receiving right

now, at the farmside, they're receiving the classified

price for their mlk.

A. Wien they sell it.

Q Wien they sell it.

A. VWhen they sell it at retail -- when they sell it

at _whol esal e.

Q Ri ght .

A. Yes. | think that the bottomline of this

anal ysis and the reason that we chose to do this pro formm

was to -- to test the theory of: is the business of the

requl ated -- excuse nme: is the business of the producer-

handl er vi abl e when requl ated? That was sonething that we
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t hought was inportant for this proceedinag.

Q All right. Now, let's take that step. But if

the testinony was that their costs were at or near the

classified pricing, okay, as it stands today -- which they

get to keep all of, right, because they don't have to pay

into the pool. Right? They keep all their incone.

Correct?

A. That's ny under st andi ng, Ves.

Q And they have their Cass | sales, that vyou're

approxi mating; right?

A Yes.

Q The di fference would be that they have to pay the

difference between the O ass price and the blend price into

the pool, that they're not paving now, right?

A. That would be the difference. And again, just so

that evervyone's clear, that is -- that is what's in these

nunbers on the pro forma, on Exhibit 68.

Q They're already included in here?

A. Yes, they are.

Q And the total enterprise, with the farm--
A. | don't have any farminformation.
Q | understand that, but | want to bring this up,
is that wwth the farmlevel, they're receiving -- and it's -

- because it's one entity and it's hard to separate, right?

| nean, you know, you can do enterprise accounting, but
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there's still -- it's still one tax return and one net

profit, right, vou would agree with that?

A. That's generally how it's done.

Q So you start with the gross sales, that you've

tal ked about, okay -- PD. W're forgetting that they're

requlated. PD. They have their plant costs, their

distribution costs, the costs associated with their

mar keting, and what's left cones back to the farm whatever

that is. R ght?

A. That'd be one way of |looking at it, vyes.

OCkay. Well, let's look at it that way for the

nonent. Okay?

A. Ckay, | will.

Q Now, the way that you have described that is, the

difference now -- | nean they -- at the point of being a PD
they don't have to pay anything into a pool. GCkay? They
get it all thensel ves. | think that's been the whol e

di spute here.

A. And that's ny understandi ng of how the operations

are now.

Q Al right. Now, if the testinony shows that

their costs have been approximating -- their cost of

production at the farm has approxinated the Cl ass prices --

okay? Are you with ne?

A. I'mwith you.
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Q Ckay. -- then this scenario, in terns of the

profitability of the plant and their operation, doesn't

change, does it? They would be profitable as a total

enterprise, by the anpunts that you have here:; right?

A. That's correct. |If their cost to produce --

Q -- is at the Class price.

A -- is at the Cass price.

Q Okay. Now, noving that -- everything the sane,
but nmoving fromthe PD to the requlated handler -- okay?

A Yes.

Q -- the difference now between this and what we

just talked about is, is that they have an additional change

now, because instead of paying that classified price to the

farm-- right?

A. (Nods head.)

Q -- they're going to have to pay the classified

price to the pool, and the pool's going to pay back a bl end

price. Right?

A. Yes, that's the way it works.

Q So now we've got the difference between those two

prices, that in a sense is going to be a cost to these

producer-handlers -- again assuning that their cost of

production is at the classified price.

A. Your analysis, you know, includes a very large

and key assunption, and that is --
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Q | understand that. W' re going to get there.
A. -- and -- if | would just finish, please.
-- the assunption that the dass -- that the cost

to produce milk on the farmis equal to or approxinately

equal to the GOass value of that is sonething that | really

-- 1 have -- | can't comment on because | don't know.
Q ' m not asking you to.
A. Ckay.
Q All right. 1'mjust asking you to assune it.
A L will.
Q kay. Now, the record has reflected that during

this -- roughly this sane period, that the average

di fference between the blend and the classified pricing has

been about a doll ar-seventy a hundredweight, and it varies

nonth to nonth, right, you woul d under st and.

A. (Nods head.)

Ckay. So if you were to take, for exanple, the

3,525,000 pounds of Cass | per nonth, tines a dollar-

seventy --

And that may not be the right -- it may be a
little -- a nunber a little higher or a little bit |ower,
but just to keep the math sinple we'll say a dollar-seventy.

-- what do you get? Do you have a cal cul ator

there? You do have a calculator; great.

A. The -- just to -- the dollar-seventy is a
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per - hundr edwei ght .

Q Per - hundr edwei ght .

A. So we have 35, 250 hundredwei ghts per nmonth, tines

a dollar-seventy, is 59, 925.

Q And that tines 12 is what?

A 719, 000.

Ckay. So that exceeds -- for this nonent,

assum ng that the classified pricing is what their cost of

production is, that exceeds their current profit, under that

theory: right?

A. 719,000 is larger than 694, 000.

Q Al right. Now, the only way, with this change

that's being proposed, in which that can turn froma

negative nunber into a positive nunber, is to the degree

that their cost of production is less than the classified

pricing; right?

A. That woul d be one elenent. There is obviously

anot her el enent.

Q Whi ch would be --?

A. Increase in their sale price to their whol esal e

custoners, which -- whichis a -- that is an issue that the

statistics that |'ve looked at in this narket would indicate

the prices do nove with the federal announcenents, up and

down.

Q They nove up and down. But it's also -- | think
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if vou | ooked at the statistics -- did you | ook at these

national statistics of retail price, is that where you got

t he nunber?

A Yes.

Q And vou'll notice that Seattle was one of the

hi ghest nmarkets in the country, wasn't it?

A. | did notice that.

Q Yeah. Although it had one of the | owest d ass

prices. | don't know whether you -- vou're probably not --

didn't see that, but, you know, it's one of them

Now, with that, the probability of a snall

pr oducer - handl er being able to change the narket -- it's a

very conpetitive business; right?

A Sur e.

Q There are techniques, and sone are better than

others, at getting nore out of the nmarket than others, but

that's pretty well -- you know, that's not going to be a
maj or _novenent. | mean, you'd have to agree with that;
right?

A. | would say that the -- as a market incurs
additional costs -- and |'mnot talking about just the

producer-handlers but the entire fluid mlk nmarket. As they

incur _additional costs, they pass themthrough the systemto

their custonmers. Sone struggle, sonetines, to have that

happen, but that does happen.
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So | would say that in addition to the cost to

produce going up or down, the price into the stores or to

t he custoners, whoever they are, is the other source of

revenue that a handl er woul d have.

Q | agree with that, but what | want to point out

-- but for vour static analysis for this period of tine, to

change that, we would have to change the cost of production;

right?

A. Again, not to be repetitive: either that or the

sale price to the custoners.

MR. YALE: Thank you

THE COURT: M. Ricciardi, do yvou have sone

questions of this witness?

MR. Rl CCl ARDI : | do, Your Honor. Do you want ne

to get started or do vou want to | ook at whether or not

you're going to take a break?

THE COURT: It's too early for a break

MR RICCOOARDI : Ckay. That's fine.

THE COURT: Unl ess soneone really needs one.

Does anyone need a break?

(No response.)

THE COURT: Let's keep going for a while.

MR RICOARDI: A Ricciardi, for Sarah Farns.

CROSS- EXAM NATI ON

BY MR RI CCO ARDI :
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Q Nice to see you. One of the things that CPAs

will also do, in trying to do an analysis, is torely

upon

actual data if it's available; correct?

A Yes.

Q And | think you testified at the previous hearing

that there are -- there is at least one client in the

Paci fic Northwest that does business with Costco, and

assune that client is Wlcox Dairies?

A Yes.

Q So in vour files at your firm you would have the

actual costs of production for the Wlcox Dairy operation;

correct?

A. Yes.

Q And also in your files you would have the actua
invoices that Wlcox has with regard to any agreenent it has
to sell to Costco; correct?

A. No. Qur engagenents at W] cox have not been that
conprehensive, as to see contracts with -- with any of their
custoners.

Q And for your engagenent in this particular

matter, you have not requested that information from WI cox;

correct?

A No.
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Q And you have not relied upon the actual plant

data for plant costs, transportation, et cetera, in your

study, as part of Exhibit 68; correct?

A. 68 has really nothing to do with a Costco-type

analysis. That -- that analysis was our Exhibit 25(e) in

t he Phoeni x - -

Q You didn't use any actual data from W] cox for

Exhi bit 68; correct?

A. That's correct.

Q And one of the conclusions that you drew in

Phoeni x was, essentially, that with regard to box stores --

and Costco would be one of those, in fact Costco was the one

you were talking about -- that a requl ated handl er could not

conpete with a producer-handler for that type of business:

correct?

A. O a producer-handl er would have a substanti al

advantage, if vou look at it fromthe other side of the

coin.

Q | think what you actually testified to is the

requl ated handler couldn't do the busi ness because it

wouldn't be profitable for them and | can find that

testinony, if you'd like nme to.

A. Yes. No, | think that's -- | think that is the

conclusion vou can reach from ny study.

Q Wl cox makes a profit; correct?
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A. That's really a proprietary issue that |I'm not

aut hori zed to discuss.

Q Wlcox is a reasonable operator; correct?

A. | would think so.

Q They're efficient; correct?

A Yes.

Q They would not continue in business if they were

| osi ng noney; correct?

A It would be difficult.

Q So we can nmake an assunption, therefore, that

they are in fact profitable and the business that they have

with Costco is profitable; correct?

A. That would require a detailed analysis of Costco

and all the other elenents of their -- their business. It's

been ny experience that soneti nes conpani es survive and

soneti nes _even prosper with having one segnent of their

busi ness as being very profitable, another segnent not being

profitable, and | haven't nmde any analysis of Wlcox in

t hat regard

Q So we can't -- given at least that infornmation

we can't take a broad conclusion, as Exhibit 25(a) attenpts

to, that in fact a requlated handler can't conpete with a

pr oducer - handl er for busi ness such as Costco, can we?

A No.

Q Ckay. And --
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A Excuse ne.
Q Yes.
A. | think we can -- | had your question in reverse.

|'d like to change ny answer to:

You can, because ny analysis is a detailed cost

anal ysis, a specific cost center analysis, of what the

likely outcone would be of a requl ated handl er doi ng

busi ness wi th Costco.

Q And we -- | don't want to go through this in --

because we've done it before, but: that's based upon a

dat abase that you hand-sel ected from 150 down to 50 down to

20, and it has nothing to do with any producer-handlers in

131 or 124, and so we don't have actual cost data; that is

your assunption based upon your own proprietary data.

Correct?

A. Not with -- no. Wth respect to the Costco

analysis, that's a specific cost study. You're taking part

of your analysis out of ny plant-by-size study and

i nterphasing that into the |like-Costco study, and they are

two separate analyses, done, as | testified, really entirely

different ways.

Q |'mgoing to let the previous testinony stand,

other than this, to nake sure that | understand: that vyou

don't have, in your study, in any of the studies, any

specific cost data from Sarah Farns; correct?
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A. That's -- unfortunately, that's the answer, ves.

Q And vou also -- vyour firmrepresents a requl ated

handl er in Colorado, that al so does business with Costco;

correct?

A Yes.

Q And what is the nane of that client?

A. Well, the -- a forner supplier of Costco as --

Robi nson Dairy.

Q And you weren't here for the testinony of

M. Hettinga, but he also testified that he was asked by

Costco to provide a price and wasn't able to get the

busi ness because it wasn't even close to what Costco wanted,

and so now we have other infornmation that a producer-handl er

is having a difficult tine in tryving to price with Costco,

at |l east in another narket.

You didn't include any of that information in

your original study: correct?

A. | wasn't aware of that -- actually, that night

have been in the direct testinony of M. Hettinga, that |

did read, but | did not use it in any way.

(Musi cal tone playing.)

MR RICCARDI: 1|'menjoying the serenade.

(Laughter.)

MR RICCOARD : After the serenade, Judge, just

give ne _a nonent.
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THE COURT: You can have it.

MR. Rl CCl ARDI : It did break ny concentration for

abit. It was lovely, though

(Pause.)
MR RICOARDI: No further questions at this

ti me. Thanks.

THE COURT: Ms. Deskins, do you or your

col | eagues have any questions at this tinme?

MB. DESKI NS: | do have sone questions. Charlene

Deski ns, Departnent of Agricul ture, USDA

CROSS- EXAM NATI ON

BY M5. DESKI NS

Q On your -- | just want to understand, on Exhibit
68 you have -- it's for a 12-nonth period ended Decenber 31
2003?

A Yes.

Q Ckay. And vou said at the end, though, it cane

froma 7-nonth period?

A. That's correct.

Q What's the 7-nonth peri od?

A. January 1st, 2003, through July 31st, 2003.

Q Is there any reason vou couldn't have used say a

12-nonth period starting fromJuly 2003 and then goi ng back

12 nont hs?

A. That coul d have been done. | chose to use the --
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as | think | said earlier -- the 7 nonths of 2003 because

that's what was being utilized by nyself and others in the

earlier session of this hearing, so |l sinply didn't want to

have different sets of statistics in the hearing record, |

t hought it would be clearer this way.

Q Ckay. And in order to get it for a 12-nobnth

period you did sone sort of a factor, to change the 7, to

normalize it for 12 nonths?

A. Yes. What | did specifically is: both for the

cost of mlk and the sale, | determ ned an average cost and

an _average net sale price for the 7-nonth period, sinply by

taking the 7 nonths and dividing the total by 7, and that

gave nme_a nunber, and then | applied that to the nunber of

gallons for a 12-nonth period, to give ne revenue and cost

of mlKk.

Q Okay. And then for these other fiqures in here,

such as shrink, vou just used the sane nunber for each

nont h?
A. Per gall on.
Per gall on.
A. It's -- these are all per-gallon nunbers.
Q Okay.
A. So then | -- 1 sinply used an annual volune tines

a per-gallon nunber to get a full calendar year of results,

of pro forma results.
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MB. DESKI NS: | don't have any other questions.

CROSS- EXAM NATI ON

BY MR ROVER

Q Jack Rower, M. Herbein. Welcone back

A. Thank you. Pleased to be here.

Q In the plant overhead line itemand the delivery

line item is |abor cost enbedded in there?

A. Yes. Both of those categories include |abor,
payroll, taxes, and all costs associated with enpl oynment.

Q And | abor costs are just averaged sonehow, from
across the country, using -- you used the CPI, if |

under st ood - -

A. Yes. What | did, as | testified toin Arizona --

Q Yeah, | apoloqgize if |I'masking you to repeat.

A. That's fine. The statistics cone from Exhibit

25(a), plant C --

Q Ckay.

A. -- and there is an "Oder 124" colum, and that

colum was calculated by taking i nformation from our

dat abase and adjusting it to the local costs in the Seattle-

Portl and region, using a CPl factor, so that if in ny

dat abase | have New York City and Mam, |'ve adjusted to

Seattl e and Portl and based upon the respective CPI

difference in those reqions.

Q The reason | ask is, M. Yale in his cross-
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exam nati on was aski ng about busi ness practices, and in vour

-- to your know edge, are the plants in Oder 124, the

|arger plants, especially subject to collective bargaining

agreenent, are they unioni zed?

A Yes.
Q And how woul d that conpare, in your opinion, to
pr oducer - handl er operati ons which nmay or may not be, | nean

in your experience?

A. My experience, |'ve never encountered a producer-

handl er that was organi zed -- that had an organi zed | abor

contract, and the dairy industry pretty nuch throughout the

United States has a heavy preponderance of organi zed | abor,

a lot of Teansters contracts, throughout the country.

Q And how woul d you expect that that might affect a

conparison of 124 as it is versus 124 as it appears --

requl ated handlers in 124, O der 124, as it appears in your

pro forma, would that nake a large -- would it skew the

results sonewhat here?

A. | would --
Q -- especially as you get to the |larger plants?
A. | think there is -- 1 think you're on an area

that would have an effect and ny costs would have a union

taint to them because the nmajority of the conpanies in our

dat abase are union. So | would say that the localized --

Q They woul d be bi ased --
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A. -- wage -- excuse ne. The localized wage | evel

in 124, in a producer-handler, would be slightly | ower

because of the l[ack of union influence.

Q And those kind of influences just wouldn't be
reflected in the use of the CPl on your data overall, those
localized --

A. The statistics, | -- as a matter of fact, the

| abor statistics that are included in the data that | used

for adjustnent would refl ect whatever portion of region is

subj ect to organi zed | abor, because they use average | abor

dollars, so |l think it would be -- it would be in there, but

| think we're conparing that to a part of the market, that

bei ng producer-handl ers, that are largely non-union.

Q Exactly, veah. That was ny point.

A. So | think that when we bring these nunbers for

| abor into 68, we probably overstated the | abor cost to sone

extent.

MR. ROAER.  Thank you very nuch.

THE COURT: Any redirect? M. English

MR._ENGISH Charles English, for Shanrock Foods

and Dean Foods.

REDI RECT EXAM NATI ON

BY MR ENGLI SH

Q Just so the record is clear, and |'mnot sure

what vour answer actually was to the question, but you were
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asked a question or two by M. Ricciardi with respect to

M. Hettinga's testinony, for which vou weren't here

vesterday, and as part of that he did not -- and this had to

do with the idea that M. Hettinga had been solicited by

Costco for business, outside of Order 131.

As part of that, he did not tell vyou that

M. Hettinga acknow edged that that was not California, that

the market -- that solicitor for Costco was not California,

but beyond that he refused to disclose where the nmarket was.

In that event, qgiven not knowi ng where the nmarket

is, can you reach any concl usion about the ability of a

producer-handler in Arizona to conpete on Costco business

sonewhere outside of Arizona and California?

A | sure can't.

MR. ENG.I SH: Thank vou.

THE COURT: M. Beshore, you had one?

MR. BESHORE: Just one question.

REDI RECT EXAM NATI ON

BY MR. BESHORE:

Q The study that you did in Exhibit 25, testified

to down at -- in Phoenix, with respect to the Costco sale,

was an Order-131-specific study, was it not?

A Yes.

Q And it started with known out-of-store prices in
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Phoeni x as the top line; correct?

A. Yes. The 3.29 was an actual price that was

obtained fromthe stores.

Q Over a period of nonths, the nonths reflected in

the table, whatever it is.

A Yes.

Q Ckay. And the -- you know, the cost -- the nmilk

price was the Order 131 price, and it was all O.der-131-

specific, was it not?

A. Yes, January to June of 2003.

Q Ckay. So when vyou're asked whether Wl cox's

sales in another order don't show sonethi ng about that,

you're dealing with appl es and oranges, aren't you, or

sonething like that?

A. Yeah. That would be -- it would have been w ong

to include Wlcox's mlk costs because we were | ooki ng at

the other order, 131.

Q And if you were going to do a study in 124, vyou'd

have to have all the information about 124 that you -- vyou

know, that you had for 131, and vou didn't do any study in

124 about -- like that.

A. That's correct, | did not.

MR. BESHORE: Thank vou.

THE COURT: Anything further? Go ahead.

MR MLTNER. Ryan MItner, for Mallorie's Dairy,
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Smith Brothers Farns, and Edal een Dairy.

REDI RECT EXAM NATI ON

BY MR M LTNER

Q Good afternoon, M. Herbein.

A. Hel | o, Ryan.

Q You had a brief comment which addressed

Dr. Knutson's criticismof your data sel ection. Do _vyou

recall nmking sone comments on that?

A. Yes, | do.

Q Okay. 1'd like to follow up on that just a

little bit. You described two nethods for choosing data

fromyour database, and | think vou called themjudgnenta

sel ection and random sel ection, and you indicated that both

were proper nethods of selecting data, depending on the type

of study vou were conducting. Is that accurate?

A. Yes. And | -- if | said random | intended to

say "statistical."

Q Ckay. And that nmay have been ny substitution

not yours.

And you indicated that when you may have a study

peer-reviewed, one of the things they look at is: to

ascertain whether you chose the correct nethod of selection;

is that correct also?

A. Yes. Yes, peer review of our CPA firmby the

peer review teamthat is selected to | ook at our way of
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doi ng audits.

Q And will they -- so they'll |look at the data

you' ve conpil ed and nake a deternination as to whether vou

made the right pick in -- no pun intended, but the right --

you were correct in using a judgnental selection versus a

statistical selection.

A. Yes, that is one of the -- one of the elenents

that the peer review teamreviews in reviewing audit work

done by our firm

Q Ckay. What will the peer review teaml ook at, if

vou know, to nake that deternination, as to whether vour

sel ection was correct?

A. They -- and again, just so the record's clear:

the peer review process of CPAs is perforned on the ad test

[ phonetic] function engagenents, neaning audits, and they -

- and what they look at in that -- and | gave the exanple, |

think, of inventory and accounts receivable auditing, they

would look at: what is it that's being audited; they would

|l ook at: how was the sel ection conducted, what was the

results of the selection and of the audit; and then there is

a -- there's professional judgnent that is applied by the

peer review teamcaptain, and they either conclude that your

sel ection net hodol ogy was correct or incorrect.

Q So they will want to know -- if it was a case of

judgnental selection, they'll want to know what criteria you
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used to nake vour sel ections.

A. Yes, and that would be docunented in the work

papers, in the accountant's work papers, there'd be a

menorandumto the file, sonething of that sort, that --

Q Ckay.

A. -- would explain that. And we have a series of
checklists that we utilize to -- to docunent those -- those
factors.

Q And would they want to | ook at perhaps the tota
pool of data fromwhich those -- those selections were made?

A Yes. They'd look at the universe.

Q And would they want to look at -- and they would
get this perhaps by process of elimnation, by -- but: what

data was rejected in neking those sel ecti ons?

A. They woul d focus on the universe, what type of

conponents are in the universe, and they would ook at the

extent of testing perfornmed and the nethod by selecting the

testing degree. They, as far as |'ve observed, and as far

as the -- ny training, you don't have to | ook at what you

didn't test.

Q But by knowi ng what the universe is, and the

criteria, they will have sone idea of what was screened out

of the sel ection.

A Sur e.

Q And if | recall your testinony in Phoenix, the
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150 plants that were in vour database contai ned proprietary

i nformati on and vou were asked sone questions about the data

that was in that database, that you would not provide

because it was proprietary information.

A. Yes, that's correct, that's our adgreenent with

our -- with the participants: that the data is not

di scl osed on an individual conpany basis.

Q Okay. And the criteria that you' ve provided for

the Secretary -- you were asked about the criteria that you

used to select the 20 plants you chose, and you said that

"The criteria we were | ooking for was plant size."

A. That was the primary criteria.

Q Okay. And so if all we knowis that you picked

by plant size, and we know that there were -- there was

mnimal representation, if any, in the two orders affected

by this hearing, those would be inportant criteria, in a

peer review, to detern ne whether a judgnental selection was

properly done, or even if a judgnental selection was

preferable to a statistical selection; is that correct?

A. The peer review of this selection would involve

| ooking at the universe, and the universe is our database,

and one of the factors -- and that's why | said size was not
the only -- was a prinmary criteria but not the only one. So
for -- and | used the exanple of: in our database we have -

- believe it or not, there are a couple of plants in Anerica
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that put mlk in glass bottles, and that woul d be sonething

t hat woul d be excluded fromthe sanple.

So another criteria that wuld be shown in our --

in our work papers is the product nmix, and here we're

tal ki ng about plants that were producing gall ons and

half-gallons in plastic containers or paper containers, Sso

t hat woul d have been -- that would be another thing that the
peer review would |l ook at, | believe.
Q And if | renenber, we asked about product m x and

what product nmix was represented in Exhibit 25, and | don't

recall what your exact answer was, but either you didn't

have that information prepared or vyou weren't able to

provide it, for proprietary reasons.

A. The product mix -- and I'll answer that now,  and
ifl -- muybe |l -- we didn't have proper conmmuni cation.
The product mix in -- in the plants included in

25(a) would include all of the products that we've tal ked

about here at this hearing, gallons, half-gallons, quarts.

There woul d al so be sone school mlk in those plants. So it

covers the -- the nornal array of products produced by a

dairy plant of that size today, really anywhere in the

country.

Q And as far as the array of products covered, we

may have that, but we don't know the actual nmix as far as

percent ages of gallons produced conpared to quarts or schoo
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m | K.

A. No. No, | -- | nean, that data exists in ny

dat abase, but | don't know that as |'msitting here.

Q And in fact that probably varies across your SiXx

cateqgories, the product mx in colum A nay be very

different fromthe product mx in colum E or G-- or E
or F.

A. Yes. It tends -- you'll tend to find in the
larger -- in the larger plants, E and F, nore gallons and

hal f-gallons and less pints and half-pints.

Q And since we're talking about peer review, and

the Cornell study has al so been brought up in this hearing:

The Cornell study was a peer-reviewed study; is that

correct?

A. | really don't know -- | don't know what review

the Cornell study was subjected to, but it would clearly not

have been subjected to a peer reviewin the context that |

m

usi nqg "peer review." Peer reviewof CPATfirne is an

entirely different process than the peer review applied to

an acadenic study at the university level. They're not at

al |l conparabl e.

Q Ckay.

A. And | don't really know anythi ng about the

uni versity peer_review.

Q Was the data you prepared, the report you
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prepared in Exhibit 25(a) and Exhibit 68, subject to any

peer review, either academ c or through an accountancy

boar d?

A. No. And peer review occurs every three -- no --

for a couple of reasons, the prinmary one of which is: peer

review occurs every three years, and it is an after-the-fact

review, so our firms next peer reviewwll be the sumrer of
2005, so -- and would this assignnent be selected for
review? | have no way of know ng.

Q When you have a conpilation done by judgnental

sel ection rather than statistical selection, is there any

difference in the predictive value of that study conpared to

one that has been statistically selected, in your opinion?

A. No, none what soever. If the selection

nmet hodol ogy being statistical or judgnental is correct, the

| evel of confidence would be the sane.

Q Provi ded that the selection was correct.

A. If the selection's correct, the results wuld be

conpar abl e.

Q VWhen vou were -- Dairy Farners of Anerica was the

organi zation that contacted you to conpile Exhibit 25(a);

is that correct?

A Yes.

Q Do you recall when Dairy Farners of Anerica

contacted vou to conpile that study?
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MR. BESHORE: Your Honor, may | just object at

this point. | think we've been constrained -- this is --
THE COURT: 1'mgoing to sustain the objection.
MR. BESHORE: It's beyond the scope.

THE COURT: He's here to testify on Exhibit 68

t oday, and the questioning about -- there was a | ot of

questioning, as | recall, about his selection process and

his paynents [phonetic] and all that on preparation of the

exhibit that he presented back in Phoenix, but | think for

today vou're goi ng way beyond the scope.

MR. M LTNER.  Your Honor, he's addressed

Dr. Knutson's criticismof his selection and reintroduced

t hat topic today.

THE COURT: But the guestion you just asked him

was one that he was, | believe, asked -- | nean, | may be

wong, | don't claimto have nenorized the 2500-page

transcript that we had, coning in here, but just -- you

know, nmaybe |'mjust getting deja vu all over again, but |

swear that |'ve heard this question asked of him but --
MR. M LTNER: | don't recall that fromthe
transcript either, Your Honor, and -- | don't recall, but

i f

THE COURT: Well, you know, okay --

MR MLTNER. -- can answer that, 1'IIl --

THE COURT: |If you want to ask hima question or
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two on it, | think -- I'"'mthinking you're overstepping it,

but in the event that ny recollection is wong, and | don't

have it all in front of ne, I'll let you ask it.

MR MLTNER That's ny |last question on 25,

Your Honor.

THE COURT: | will hold vou to that too.

MR_MLTNER Thank you.

A. | don't recall the specific tining except that we
were all in Phoenix or Tenpe, Arizona, at sone point, and |
was engaged a couple of nonths before then. | nean, | have

a signed engagenent letter that has a date on it, but |

don't renenber exactly.

BY MR M LTNER

Q Ckay. M/ last guestion deals with Exhibit 68, as

prom sed, and the Departnent asked sonme questions about

| abor costs, and union labor in specific, and its inclusion

in the operating expenses on Exhibit 68, and you nade the

statenent that you are not aware of any producer-handler --

and | don't recall if you qualified it as producer-handl er
in the Pacific Northwest or any producer-handler -- that
used uni on | abor. Is it your testinony that you're not

awar e of any producer-handl er that uses union |abor?

A. That's ny testinony, and just to be clear: ' m

not aware of a producer-handl er that has organi zed |abor in

the plant, in their distribution, or on their farns, but |
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haven't studied all producer-handlers in Anerica. There

could well be an organized labor -- | find it, with what |
know about the industry, unlikely, but I -- you know, that's
all I know.

Q So you are unaware that Smth Brothers Farns

enpl oys uni on _enpl oyees.

A. |' munaware of that.

MR. M LTNER: | don't have anything el se,

Your Honor.

THE COURT: Thank you. Anything else, can | let

this witness go? M. Rower, go ahead.

RECROSS- EXAM NATI ON

BY MR ROVER

Q Jack Rower again, M. Herbein. Based on vyour

studi es and Exhibit 68 today, is it your opinion that the 3-

mllion-pound limtation in Proposals 1 and 3 are

appropriate?

A. Yes. M conclusion, after studying a lot, and

looking at a lot of statistics, is that the size -- and this

cones fromthe costing and econom ¢ analysis that |'ve done:

as the plant gets bigger, its costs get lower, and the need,

t he econonic need, to not pay into the pool or be requl ated

di sappears because of the advantage of getting bigger. So |

-- that's ny concl usion.

MR. ROAER.  Thank you very nuch.
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RECROSS EXAM NATI ON

BY MR TOSI:

Q Thank you for appearing, M. Herbein. 1'mGno

Tosi, with USDA here in Washi ngton, D.C

A. Good afternoon.

Q Based on your answer that you just gave M. Rower

to his question, to the extent that federal orders provide

no requl atory exenption from pooling and pricing of

requl ated handlers that are above 150, 000 pounds, how does

your opinion sqguare with -- to the extent that a handl er,

who distributes on routes nore than 150, 000 pounds, why the

difference between 3 nmllion pounds for a producer-handl er

and 150, 000 pounds for what the order's referred to as

"exenpt plants"?

A. It's a good question. | haven't really thought
about that or studied that at all. However, it seens to ne
that an issue would be the -- the producer-handl er produces

his own nmlk, and so that would be a difference froma

processor -- a very small processor who was buying his mlKk.

It would be a nmddleman ki nd of situation. But | haven't --

| really haven't |ooked at that at all, so | will have

not hi ng further.

Q And may | ask vou a couple of hypothetica

questions, that go sonething like this.

Based on your study of the issue and vour
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participation in this proceeding, is there sonething about

the nature of the entity that's called a "producer-handler"

where there's the conbination of own-farm m | k producti on,

their own processing, all done at their own enterprise and

risk and distribution, that there's sonething in that m x of

ri sks, when you conbine the features of production with

processing and distribution, that gives a deqgree of

reasonable justification for why a level -- or a cushion, if
you will, at sonmewhere between 150, 000 pounds and 3 mllion
pounds?

A Yes. | think the justification is the decreasing

pl ant costs as the processing volune increases.

Q And in that regard, there's a certain anpunt of

acknow edgnent of the risk of production, production neaning

the farm side of the producer-handler's operation, that

enters into that mx, that would provide a reasonabl e

justification for why to that |level the Secretary shoul d

choose to or should consider not requlating the producer-

handl er up to that 3-million-pound threshol d?

A. Yes, | think that would be another -- another

factor to be considered.

MR. TOSI: Thank you very nuch.

THE COURT: You have another question, M. Yale?

MR. YALE: | have a followup on that one.

THE COURT: Go right ahead.
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MR. YALE: Benjanmin F. Yale, on behalf of

Mallorie's Dairy.

RECROSS- EXAM NATI ON

BY MR YALE:

Q A followup on M. Tosi's question. As |

under st and yvour testinony today and at Phoeni X, you have not

done any study of the farmrisk involved in a producer-

handler -- is that right?
A. The farmrisk -- none.
Q So how can you now testify that it's 3 million

pounds that there's a risk, that it neasures off by the

pr oducti on costs?

MR. BESHORE: (njection to the guestion. He did

not so testify. He's msleading the witness, it's a

m schar acteri zati on.

THE COURT: You know, wi thout having -- |'m not

t aki ng exact notes on the wordi ng of the question, but why

don't you try rephrasing your question.

MR. YALE: I'll withdraw the gquestion and restate

it.

BY MR YALE:

Q You just answered that between 150, 000 and

3 mllion, that there's a nmx, | think the guestion talked

about: there was a mx of a risk of a producer on the

producti on side and a producer-handler, and the question is,
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is at 3 mllion, in that cushion, cover that risk so that at

that 3 million, that the advantage of the production side --

the processing side, |'msorry, offsets that production

risk. | think that fairly states the hypothesis that was

presented to vyou.

A. And ny answer to that, M. Yale, is -- and was --
that when | look at the cost curve in the plant, | see a
decreasing cost as the plant gets larger, and that is -- and
at that point, of 3 mllion pounds, | believe that the

pr oducer - handl er can properly be included in the pool

because of the cost benefits that they arrive -- that they

derive froml arger production vol unes.

Q Ckay. But you also have testified you do not
know what -- the production risk a producer-handl er has;
right?

A No, | have no specific know edge about that.

Q All right. So let's go back to your statenent,

let's ascribe a value, a variable, we won't put a nunber to

it, but a value of when it becones profitable at the

production -- or the processing side, by your curve, because

that's what your study did, okay, and let's say that that's

A, _and that's that |evel of profitability, but at -- you

woul d al so have to say that on the production side there's a

risk value, right? There is sone risk, you would agree, on

t he production side?
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A Yes.

Q And vou would al so agree that in an inteqgrated

operation, that the risk of the farmand the risk of the

plant internmx and it changes the overall risk picture as an

entity, conpared to their two separate ones; right?

A. | guess, as they say, not exactly, and | think |

can shortcut this with a nore conplete answer to M. Tosi's

question, and | think | was expecting to walk off the stand

here and be finished, and that caused me to be shorter than

| shoul d.

What was going through ny mind as I answered his

question was ny general know edge of the cost to produce,

and as | think | testified earlier this afternoon: smaller

producer, higher cost; |larger producer, |ower cost. And at

hearings like this and at hearings in Pennsyl vania and at

the dairy forumearlier this week there was di scussi on about

the cost to produce nilk, and as a producer-handl er gets

|l arger, neaning nore cows, intuitively, | assune, that the

i ndustry statistics, that we've all seen, goes down.

So that's part of that risk: smaller nunber of

cows, higher risk; larger nunber of cows, lower risk, and

the risk is determ ned by how your cost to produce conpares

with one statistic, the blend price, in a market.

So that's what was going through ny mind as |

answered M. Tosi's question
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Q But you have not identified the value of the risk

of a producer-handler at the production side; is that right?

A. | have not identified it nor quantified it

specifically.

Q Right. So that you may, at a plant side, if it

was just a plant, that at 3 mllion, that there's a break

that starts to work vour way, but if you add the risk at the

producer side, it may have to break at a higher rate to

offset the higher risk fromthe production side; right?

A. | haven't studied that.

Q You haven't studied it. So the gquestion, then,

is: You cannot tell this Secretary, and in this hearingq,

that on a producer-handler, with production and processinag,

that yvou have studied and identified the fact that at

3 mllion pounds a producer-handl er can be profitable and

conpete with a processor, have vyou?

A No, | believe they can be.
Q Have you studied that?

A | believe they can be --
Q Have you studied that?

THE COURT: |If you can cal m down.

MR. YALE: |'"'msorry.

THE COURT: And if you could answer the question

that he's asking you, we can probably get out of here today.

A. It's ny opinion, based on the studies that |'ve
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done and the testinony that |'ve given, that the

3-mllion-pound cut-off is the right cut-off, at which tine

they can be conpetitive.

BY MR YALE:

Q Wt hout under standi hg the production val ue,

right? Wthout quantifying it.

A. Wthout nmaking a specific study of the production

costs but having an opinion based upon, what |'ve just said,

|'ve just testified to, as to the cost to produce and the

relati onship between size and cost at the farm

Q Al right, let's talk about risk on size. W're

unfortunately going through a very difficult tine on the

farmlevel, and in the Pacific Northwest vou're aware of the

BSE?
A Yes.

Ckay. You're aware of the bovine tuberculosis

issue that's starting to crop up in Arizona and Texas?

A Yes.

Q All right. And what's the response that happens

at those operations, do you know what happens, when they

di scover those di seases?

A. Yes, | do.

Q And what is that?

MR. BESHORE: Your Honor, nmay | inquire into the

rel evance? Now, if we're going to get into BSE and bovi ne
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tuberculosis, | think we're out of bounds.

THE COURT: Wiy don't you tell ne where we're

going with this.

MR, YALE: 1'll tell vyou exactly the -- M. Tosi

asked this witness whether he was saying that that 3 mllion

covered the mi x of the risk of production.

THE COURT: Okay, but didn't you get your answer

to that question --

MR. YALE: No, | didn't, because he has said that

in his opinion, that as vou rise and becone bigger, that

that risk goes down, and |I'midentifyving a maj or area where,

as you get bigger, the risk increases, and that's what |

want to go with.

THE COURT: Ckay, I'll let you go there, just --

THE W TNESS:  Your Honor?

THE COURT: |'mnot sure howrelevant it is, but

| just want to -- vou know, | just want to --

MR. BERDE: Your Honor, | object to the

m scharacteri zation of what | recall M. Tosi asking the

witness about. He asked, if | recall, about why we requl ate

above 150, 000 and why between 150,000 there should not be

requlation, up to -- between 150,000 and 3 nillion there

shoul d not be requlation. That's what the correction of M.

Tosi's questions were about.

THE COURT: Yeah, but | think inplicit --
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MR. BERDE: He didn't get into the producer end

of the busi ness what soever.

MR. YALE: We can let the reflect on that.

VOCE: Could we have a 1-m nute break?

THE COURT: Well, I'"'meither going to call a
1-minute break or 1'mgoing to -- | nmean if we're going to
break, 1'd just as soon -- assuming that M. Ricciardi is
going to be available with his witness -- why don't we just

take our 15-m nute break now and then we're going to charge

on through, with any luck, after that. So it's about 11 or

12 minutes after; let's cone back just before 3:30, okay,

and then hopefully we can go through with this, all the way

through. Of the record.

(O f the record and reconvened.)

THE COURT: On the record. M. Yale?

MR. YALE: Your Honor, | have no nobre questions

at this tine.

THE COURT: Thank you, M. Yale. Does anyone

el se have questions of this witness?

MR. BERDE: | do, but we're waiting for M. Tosi.

THE COURT: You need M. Tosi to be here for you

to ask your questions?

MR. BERDE: Well, it relates to a question --

THE COURT: Her e he cones.
(Pause.)
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THE COURT: Go ahead, M. Berde.

REDI RECT EXAM NATI ON

BY MR BERDE:

Q Following up on M. Tosi's questions, and | have

a couple nore, by M. Yale:

Wth respect to a producer-handl er bel ow

3 mllion, is it fair to say that your conclusion that their

costs of operation are such as to not constitute a

significant enough inpact, conpetitive inpact, in the market

as to warrant a requl ati on?

A. That's -- yes, that's one of the -- one of the
opi ni ons.
Q And are you aware that the original justification

of the Secretary, going way back, in exenpting producer -

handl ers was the conclusion by the Secretary that producer-

handl ers constituted an insufficient conpetitive inpact in

the market as to warrant requl ati on?

A. Yes, | did read that statenent in doing research

and preparation for this engagenment.

Q And essentially that's the rationale for today,

by the proponents, choosing that 3 mllion as the hard cap,

bel ow which we permt the continuation of producer-handl er

exenption and over which we propose their requl ation.

A Yes.

MR. BERDE: Thank vou.
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THE COURT: Are there any further questions of

this witness?

(No response.)

THE COURT: M. Herbein, thank yvou very nuch.

You nay step down.

(Wtness excused.)

THE COURT: Ckay, M. Ricciardi, are you ready to

-- ny understanding is that M. Ricciardi is going to call

his witness now, M. Swanson?

MR._ RICCIARDI: Yes.

THE COURT: M. Ricciardi, call vyour next

W t ness, please.

MR RICOARDI: A Ricciardi, on behalf of Sarah

Farns. Thank you, Your Honor. The next witness that we

will call is Tom Swanson.

THE COURT: Ckay. M. Swanson, have a seat,

rai se your right hand.

THOVAS SWANSON, OPPONENT' S W TNESS, SWORN

THE COURT: Can you please state and spell your
nane for the record, M. Swanson.
THE W TNESS: Thonmas Edward Swanson,
S-Wa-n-s-o0-n.
DI RECT EXAM NATI ON
BY MR RI CCl ARDI :
Q Tom thanks for taking the tine to cone here to
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present infornmation today. Can vou tell us where vou live.

A. Mesa, Arizona.

Q And what do you do, Tonf

A. | amvice president and general manager of Food
Gty.

Q And is Food Gty a division of Basha's?

A. It's one of the divisions under Basha's, Inc.

Q And what is Basha's?

A. It's a fam |ly-owned conpany with 144 stores,

several different formats, yvou have the Basha's conventi onal

format, A.J.'s Fine Foods, Food City, and then Basha's

Denay.

Q Let nme ask you, first of all, where is -- where

are the Basha's stores generally | ocated?

A Predom nantly in Arizona.

Q Are there stores |ocated outside the Arizona
area?

A. Yeah. There's one just over the border in

California and one in New Mexico.

Q Tell nme specifically the type of store that

Food City is.

A. Food City for the npost part caters to the
Hi spani cs.
Q And how many Food City stores does Basha's

currently have?
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A o7.

Q And before | get into the growh of Food Cty, |

want to get a little bit nore into yvour background. | think

that vou told us currently that your position vice president

and general nanager for Food City. Is that correct?
A. That's correct.
Q How | ong have you worked for the Basha's conpany?

A. Around 21 vears.

Q And where did you start?

A. | started at a Basha's store on 7th Street, in

Thunder bi rd, stocking groceries at night.

Q And tell us just briefly how you progressed up to

the current position that you have.

A. Fromthere | was pronpted to a ni ght nmanager,

maybe a year after that to an assistant nmanager, then on to

a grocery nanager, then | becane a store director; about ten

vears ago | was nade a division supervisor, where | oversaw

a division of maybe 11 or 12 Basha's stores and then the one

Food City store, and | was pronpted to vice president, oh

four, five years ago.

Q Now, you just said, | believe, that about ten

vears ago there was one Food City store, and | think you

told us initially that there are now57. Is that right?

A. That's correct.

Q How has Food City grown so quickly from1 to 57
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stores in nine or ten years?

A. It's been very successful for the conpany. About

Si X years ago we bought a chain of 16 stores, there was a

Mega Foods, so that hel ped us grow dranmatically, and then a

coupl e years ago we bought 21 of the forner Sout hwest

Supernarket stores. So it's been a heck of aride in ten

years.
Q Ckay. Let's talk alittle bit about -- | think

you nentioned that the predoni nant denogr aphi c that

Food City serves is the Hi spanic population in the Arizona

ar ea. Correct?

A. In npst of our |ocations, ves.

Q And in terns of incone level, can vou -- would

you describe the incone level as lower to mddle i ncone?

A. Again, in the najority of the locations it's
| oW i ncone.
Q Ckay. |Is one of the responsibilities that you

have for Food City: deternining the suppliers' product |ine

to be put in the stores?

A I n sone cases, Ves.

Q Wth regard to Food City and Basha's, is it

i mportant for the conpany to have at | east two suppliers of

product for stores?

A. | nean that's very inportant to our conmpany in

all areas, all categories, it's good to have nore than one
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supplier.
Q And why is that?

A. | f sonething happens to the other one, vou've got

sonebody to fall back on, whether it's a pernmanent problem

or a short-termproblem and it keeps -- it tends to keep

t he ot her one honest.

Q In your experience, if you have |l ess than two

suppliers for a product line, does that potentially cause

any problens for Basha's, Food GCty, and its custoners?

A. Less than two?

Q Less than two. If vou only had one, say, for

exanpl e, on a product |ine.

A. It can cause a problem yeah

Q And what woul d that problem or probl ens be?

A. Again, if sonething happens to the single

supplier you have in that category, and, for whatever

reason, you can't get product from-- or nerchandise -- from

them vou're in trouble at the store level and vou're --

you' re inconveni enci ng your custoner.

Q Does it also potentially have an inpact on price?
A Absolutely, it has a big inpact on price.

Q In what --

A That's why | say it keeps the other one honest.

Q In what way?

A There's no -- if you've got one supplier, there's
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no conpetition.

Q So if you had one supplier, then the cost m ght

be hi gher and the cost to the custoner mght ultimtely be

hi gher too.

A. The cost could go up on the product, and in turn

|'ve got to raise ny price, so the custoner pays nore for

it.

Q Okay. Wth regard to the mlk in the Food City

stores, currently are there two suppliers for mlk at the

Food City stores in the Arizona area?

A Yes.

And who are those two suppliers?

Q
A. Shanr ock and Sar ah Farns.
Q

Approxi mately how | ong has Food City had a

relationship with Sarah Farns?

A. Approxi mately nine years.

Q And with regard to the products that are supplied

by Sarah Farns to Food City, in general, what type of

products are they?

A It's fluid mlKk.

Q And does Sarah Farns supply product, fluid mlKk,

to all the Food City stores in Arizona?

A. Yes, they do.

Q So Sarah Farnms woul d have cone along for the ride

froml1l to 57, that you described before, in terns of the
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A. Sarah Farns and a lot of other vendors have
grown, right along with us, yes.

Q [ ncl udi ng_Shanr ock

A | ncl udi ng Shanr ock.

Q Tell nme in general whether or not, in your

experience with Sarah Farns,

that they have provided a

quality product to Food City?

A. Sarah Farns has always had a fine,

first-rate-

quality product.

We're very happy with themas a supplier

the custoners are very happy with the product that -- that
t hey sell.

Q Have you been happy with their service?

A. Yes.

Q Is quality and service -- are those inportant

factors for Food Cty in deciding

on suppliers?

A Yes.

Quality and service are --

if you don't

have either one of those,

you're in a lot of trouble.

Q And as | understand it, Food City still utilizes
both Sarah Farnms and Shanrock for its fluid mlk. Correct?

A. Yes.

Q So in general you're also happy with the quality

of Shanrock, as | understand it.

A. Shantrock's a good partner as well.

Q I

under st and you' ve been authorized to conme here
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by Basha's to provide at | east sone general testinony, and

if | get into an area that's beyond what you're authorized

to say or it's confidential, vou'll tell us, okay?
A. Yes, | wll.
Q In general, then -- | don't want to be specific,

because | realize you don't have the authority to tell nme --

are the prices between your two suppliers for fluid mlKk,

Shantr ock and Sarah Farns, conpetitive?

A. Yeah, they're very conpetitive with each other.
(Pause.)
MR RICOARDI : | think at this point, Tom |
don't have any further questions for you. | may have sone

after you're cross-exani ned and ot her gquestions are asked.

Thank you.
THE COURT: Any cross-exanmi nation of this

Wi tness? M. Berde.

MR. BERDE: Sydney Berde, for United Dairynen.

CROSS- EXAM NATI ON

BY MR BERDE:

Q Good afternoon, sir.
A. Good afternoon.
Q Do vou handle nore than one | abeled fluid mlKk

product supplied by Sarah Farns?

A Yes.

Q Is one of the | abels Corona?
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A. Yes.

Q And what is the other |abel?

A It's a private label, Food Gty nane on it.

Q Food City nane on the | abel

A Yes.

Q And is there also a Sarah Farns | abel ?

A | don't believe there is today.

Q So the only two fluid milk product -- |abeled

products are the Corona | abel and the Food Cty |abel,

suppli ed by Sarah Farns.

A. Supplied by Sarah Farns, ves.

Q And is there a difference in the out-of-store

price for the Corona |label than is charged for the Food City

| abel ?
A. Yes, there is.
Q And is there a difference in your cost of those

two products from Sarah Farns?

A. Yeah, there's a difference in cost.

Q So one of the products supplied bears an in-store

cost that is different fromthe others; is that correct?

A. Yeah.

Q Is the Corona | abel -- does the Corona | abel bear

a higher cost?

A Yes.

Q Than the --
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A Than the Food Gty --
Q -- Food Gty label; is that correct?
A Yes.
Q Are these all gallon products or full line sizes?
A. We' ve got gallon products in Corona and in
Food Cty, and then there's half -- we've got pints and
hal f - gal | ons.
Q From - -
A From-- boy, I'm-- that may be a -- | don't know

if it's a Food City |label or a Sarah Farm | abel on those

si zes.

Q Does Sarah Farns provide you nonthly with a price

notice that shows an increase in the Cass | price, that

would in turn trigger a change in your in-store cost?

A. | don't want to get into pricing --
Q | don't want to ask you about pricing, | just one
-- I'll withdraw that gquestion and ask you a different -- a

Si npl er _question.

Do you get from Sarah Farns nonthly a price -- a

letter that tells you that the Federal Order dass | price

has changed and that, accordingly, there would be an

adj ust nent _of your cost?

A Yes.

Q And vour cost is in fact adjusted accordingly

because of changes in the Cass | price; is that correct?
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A Yes.

Q And are those changes nade both to the Corona-

| abel ed product and to the Food Gty product?

A. | don't know.

MR. BERDE: | think that's all | have. Thank

you.
THE W TNESS: Thank you.

THE COURT: W0 wants to go next in cross-

exam nation? M. English, go ahead.

CROSS- EXAM NATI ON

BY MR ENGLI SH

Q M. Swanson, ny nane is Charles English, and |

represent Shanrock Farns --

A How are you?

Q -- as well as a conpany called Dean Foods, and |

really only have a couple questions for you.

You referenced sone other stores that are owned

by the Basha famly. A J.'s, that's a store nane for the

Basha fam|y?

Yes, A.J.'s Fine Foods.

A
Q Are there ten A.J.'s Fine Foods?
A

Ni ne or ten.

Q And by their nane, Fine Foods, would it be fair

to say that that's sort of a high-end version of the Basha's

stores?
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A. Vell, it's not a version of the Basha stores.

It's an upscale market that stands on its own.

Q But it's the upscale market served by the Basha

famly.
A. Yeah, ves.

Q And do yvou know whether that -- those nine or ten

A.J.'s sell only Shanrock Farns-l|abel mlk?

A. | don't know.

Q And vou nentioned the Basha's Denay stores. Are

there approximately ten of those?

A. Yeah, right in that nei ghborhood.

Q And do yvou know whether the only mlk sold by

Denay's is private | abels supplied by Shanrock Farnms or

Shanr ocks Farns-1 abel nmil k?

A. | don't knowif that's the only mlk they carry
Oor_not.
Q And there are 66 Basha's stores?

A. Boy, | think there's probably about 76, 78, we

open stores pretty fast, so -- 75, 76, 78, sonewhere in
there. It's hard to keep track.

Q Are you aware whether Sarah Farns -- whether
Sarah Farns, as opposed to Shanrock Farns -- Sarah Farns

serves any of those Basha's store?

A. They serve the Basha's stores in the Tucson area.

Q And that's approximtely 8 stores?
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A. Yeah, right in that nei ghborhood.

Q And other than the 8 Basha's stores in the Tucson

nei ghborhood, they don't serve any of these other 76, if vyou

subtract 8 from 76, the other 68, to your know edge?

A. | don't believe so, no.

Q And woul d you know whether the other 68 for mlKk

have only mlk supplied by Shanrock Farns, whether under the

Shant ock Farns | abel or private | abel?

A. | don't know for sure. | know there was a snal

dairy in Show Low, | think, that we were buying fromat one

tine, so |l don't knowif that's the case in all the rest of

them but --

MR. ENG.ISH Thank vyou, that's all | have, sir.

THE COURT: M . Beshore.

MR BESHORE: Yes.

CROSS- EXAM NATI ON

BY MR. BESHORE:

Q Marvin Beshore, for Dairy Farners of Anerica.

That's who |'mrepresenting, M. Swanson. Good afternoon

A. Good afternoon.

Q What is yvour understanding of the purpose of this

proceedi ng, which brought you to Washington, D.C., from

Ari zona?

A. (Chuckling.) Just that there's sone type of

legislation that wants to be passed that would change the
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way the dairy industry's run.

Q In what way do you understand it woul d be
changed?
A. VWll, the i ndependents woul d be possibly forced

to join the UDA, is ny understandi ng.

Q Ckay. And that's your understandi ng of what this

is all about?

A Uh- huh.

Q Ckay. You buy nmilk products at the Food City

stores from Sarah Farns. Does Sarah Farns deliver to the

stores?

A Yes.

Q So when they send vou the nonthly price

announcenent or price letter that M. Berde asked you about,

they're quoting prices to you that are delivered to your

stores?

A Yes.

Q Does any dairy other than Sarah Farns supply vyour

stores with mlk products under the Food Cty |abel?

A. Wul d vou ask that again.

Q | think -- and, you know, correct ne if |I'mwong
about your testinony -- that you said you -- the dairy
products -- the nilk products you acquire from Sarah Farm

sone of them are under the Food City | abel, sone of them

bear the Food City |abel; correct?
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A. That is correct.

Q Ckay. Does any other supplier supply vou fluid

m |k products that have the sane Food City | abel ?

A. No, they don't.

Q And there was another | abel which -- Corona |

think -- which -- Sarah Farns al so supplies you fluid mlk

products with that | abel; correct?

A Yes.

Q Does any other supplier provide you fluid mlk

products with the Corona | abel ?

A No.

Q VWhat | abels are on the Shanrock products that you

pur chase?
A. Shant ock.

Q Is that just their | abel and no other?

A. Ri ght .

MR. BESHORE: Thank you, M. Swanson.

THE COURT: You have anot her question, M. Berde?

Go _ahead.
FURTHER CROSS- EXAM NATI ON

BY MR BERDE:

Q M. Swanson, from whom did you get the

i nformati on that the purpose of this hearing is to force --

| think vyou called them-- independents to becone nenbers of

United Dairynen of Arizona?
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A. Maybe | didn't say that right. |1'mnot a dairy

guy. | was told that -- by Sarah Farns that | could cone

testify here --

Q Yeah.

A. -- and that it mght be of sone help to the

peopl e here.

Q And M. Hettinga told you that the purpose of

this hearing is to have all independent producers, | assune

you nean, join United Dairynen?

A. No, no. My under st andi ng of the proceedi ngs

today is: they're trving to -- | don't know exactly what's

going on with the dairy industry.

Q Uh- huh.

A. | was just told | could cone here, add some

things to it, and | nmght be able to help the situation

her e.

Q But yvou nentioned sonethi ng about al

i ndependents becom ng part of United Dairynen and | wonder ed

where that cane from

A. If | said all independents | m sspoke.
Q | see. 1'Il ask you another question, which vou
shoul d know the answer to. Is it correct that npst of the

fluid product that is delivered to the Food City stores,

which is a largely Hispanic custoner base, is sold as whole

mlk; that is, rather than skimor 2 percent?
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A. We sell nore whole mlk than any other --

Q Than any ot her.

A. -- varieties.

Q And mlk is a large-volune part of your business,
isn't it?

A. What do you nean "a |arge" --

Q Well, it -- conpared -- | don't know how much you

know about other retail outlets and what their vol une out-

of -store sales of fluid mlk are, but Hi spanic custoners buy

alot of mlk, don't they, they have large fanilies?

A. Yeah, | would agree to that.

Q And would it be fair to say that Food City stores

and the aggregate probably constitute the |argest flare of

the fluid mlk volune in Arizona?

A h, | --

Q -- in Phoenix, nmetropolitan area. Do you know?
A | would have no way of know ng that.

Q Okay. Do you purchase any cream products from

Sarah Farns?

A. We get a sour creamfrom Sarah Farns.

Q O heavy creanms or sweet creans, anything like
that ?

A. | don't believe we're getting heavy cream or

sweet cream from Sar ah.

Q But nost of the fluid product is whole mlk,
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isn't it, rather than 2 percent or 1 percent or nonfat?

A. VWll, we stock all the different kinds, but

there's sone stores now -- we've got stores in other areas,

li ke Havasu City, for exanple, that they sell a lot nore

2 percent than they do whol e.

Q But in the aggregate of the 60 stores, or 57

stores, whole mlk is your big seller, isn't it?

MR. RICC ARDI: Your Honor, he's asked it three

different tines; he's given three different answers.

THE COURT: Well, he's asking a different way.

It's easier to let himask it and answer it than --

BY MR BERDE:

Q That correct?

A. Yeah.

Q Thank you.

THE COURT: See, that was easy. He didn't quite

ask it in that way, and | was qgiving himthat chance. o

ahead, M. Beshore.

MR. BESHORE: | just had one other guestion.

FURTHER CROSS- EXAM NATI ON

BY MR. BESHORE:

Q VWho are your -- you have conpetitors, store

conpetitors, | assune, for the clientele that you serve,

peopl e you conpete with, other stores?

A Yes.
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Q Who are they, or who are your mmjor store

conpetitors?

A. Frye's, Safeway, Al bertson's, \Wal-Mart.

Q Do vou know -- to vour know edge, are all of you

subject to the sane governnental requlations, such as wage

and hour laws for enployees, you and your conpetitors?

A Yes.

Q Ckay. The sanme workers' conp | aws, things of

t hat nature?

A. Absol ut el v.

Q Woul d vou have a problemif you were subject to

those | aws and Saf eway wasn't?

A. | don't understand the question.

Q If vou were subject to -- let's talk about

enpl oynent | aws, wage and hour | aws, m ni rum wage, overtine

laws, and things of that sort, if you were subject to those

| aws and Saf eway was not, would vou have a problemwth

t hat ?

MR RI CO ARDI : Your Honor, cone on, | nean, we

know what he's doing here in terns of that question. It's

not even close to being relevant to anything.

THE COURT: Well, I'll let -- you know, I'IIl let

him--

MR RICOARD : And M. Swanson has no foundation

for it.
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THE COURT: |'ll let himanswer that incredibly

obvi ous question, and if the answer's "ves" [inaudible].

(Laughter.)

THE COURT: | nean, vyou know, it's not really --

BY MR. BESHORE:

Q The answer's "yes"?
A. Could you ask it one nore tine, sir.
Q If you -- if Food Gty -- would you have a

problemif Food City was subject to laws relating to m ni num

wages and other terns of enploynent of enployees and those

requl ations, those laws, did not apply to your conpetitors,

such as Saf eway?

A. | don't know how to answer that. There's -- vyou

know, there's different rules and requlations that | think

apply to every different conpany. You know, we don't have

all the sane rules and requl ations, conpany policies, that

sonme of our conpetitors do.

Q | ' mnot tal ki ng about conpany policies. | neant

| aws.

A. There's certain | aws we have to follow and we

all have to follow themtogether, certain criteria, ves.

Q You and all your conpetitors.
A Yes.
Q Ckay. Were vou aware that currently with respect

to mlk pricing regul ations, the ones that Shanrock has to
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follow don't have to be followed by Sarah Farns?

MR. RICC ARDI: Your Honor, that is absolutely a

m sstatenent of what's going on here. This witness has no

know edge with regard to those kinds of issues --

MR. BESHORE: That was the qguestion.

MR RICOARDI: -- and it is unfair for this

Wi tness to have to answer questions that have no rel evance.

THE COURT: | nean it's outside his expertise

anyway.
MR. BESHORE: | asked hi mwas he aware; that was

t he questi on.

MR. RICCARDI : Aware of what, you're aware of

what, that your nmisstating is not true?

THE COURT: But they're subject to different

laws, and the issue is -- | nean, saying that they're

subject to different |l aws sort of begs the gquestion -- |

mean the overall lTawis not different, there's different

cateqgories of people, subject to different types of

requl ations. So | don't think it's a fair question. |

don't think his answer is going to help you one way or the

other. Wy don't vou just withdraw that -- | nean -- don't

answer that question.

MR. BESHORE: Thank vou.

THE COURT: Ms. Deskins, any questions?

MB. DESKINS: Yes. Charlene Deskins, Ofice of
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t he General Counsel, USDA

CROSS- EXAM NATI ON

BY M5. DESKI NS

Q M. Swanson, | just wanted to clarify, |1've got

one clarifying question for vyou. Wen vou testified

earlier, vou said you started at the store on, | think it

was, 7th Street; you didn't say what city.

A. Oh. I n Phoeni x.

Q I n Phoeni x, okay. The other question was in

regards to your reason for being here today. |Is -- vour

concern in testifying is you want to ensure that whatever

the requl atory changes, you have at | east two suppliers for

your dairy products?

A. That's ny big concern, yeah
Q Ckay.

A. We believe in a minimumof two suppliers in every

cateqgory, for the reasons that |'ve stated.

Q Ckay. So that's your concern here today,

what ever requl atory change, it should ensure that you have

at |l east two suppliers for dairy products.

A. Yeah. | was asked, again, to see if | could cone

here and answer questi ons. | f Shanr ock would have called ne

and said, "Hey, cone down, vou night be able to add

sonething," | would have done that.

Q Ckay. Because both -- because you deal with both
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Shanr ock and Sar ah Farns.

A. Yeah, they supply -- they both supply us.

MB. DESKINS: Thank you. | have no further

questi ons.
THE COURT: M. Rower?

MR. ROAER  No.

THE COURT: Anyone el se over there?

(No response.)

THE COURT: Do vou have any redirect?

MR. Rl CCl ARDI : | don't, Your Honor.

THE COURT: Okay. You nmy step down. Thank you

very much.
(Appl ause.)

(Wtness excused.)

THE COURT: Ckay. M understanding is that we

have one npbre witness coning up?

MR. ENG.ISH Just one nore ninute, Your Honor,

if we could. |'msorry.

M5. DESKINS: Your Honor, | have sonething |

could put on the record now.

THE COURT: | was asking yvou about that,

housekeepi ng business. This would be a good tine to do

t hat ; go ahead.

MB. DESKINS: Ckay. Under the rules, we disclose

any ex parte comruni cati ons. | don't know that they're on
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poi nt, but just so the record is clear: M. Yale did send

us an enmnil regarding one of the exhibits M. Mkrantz put

in, | do believe he put all the things in the email on the

record, but we did get an ennil fromhim And soneone al so

gave us a press rel ease. | don't think it's on point to

this, but we were handed it in case --

THE COURT: These aren't being marked as

exhibits --

M5. DESKINS: No.

THE COURT: -- these are just part of the general

record that the governnent has, that's open to public

i nspecti on.

MB. DESKI NS: Ri ght . If sonmeone wants to | ook at

them they think they should be on the record, we have

copi es.
THE COURT: Fine. Thank you, M. Deskins. Are

you ready to go, M. English?

MR. ENG.ISH: Yes. Thank you, Your Honor.

THE COURT: Okay. Vo are you going to call?

MR. ENGL.I SH: I'd call M. Mke Krueger as a

rebuttal w tness, Your Honor, for Shanrock Farns, and ny

nane i s Charles English.

THE COURT: And vou've already testified in this

heari ng, way back when, so vou're already under oath, so

I'll just ask you to state and spell your nane for the
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record, please.

THE W TNESS: M chael Krueger, K-r-u-e-g-e-r.

THE COURT: Proceed, M. English.

MR. ENG.I SH: Thank vou.

M CHAEL KRUEGER, PROPONENTS W TNESS, SWORN

DI RECT EXAM NATI ON

BY MR ENGLI SH

Q M. Krueger, sort of in context to these

questions, the first question relates to a question asked by

M. Ricciardi of M. Herbein and relates to the testi nony of

M. Hettinga yesterday, having to do with the statenent that

Costco had asked Sarah Farnms to provide a quote, and then

M. Ricciardi asked a question about that. Wre you here

for that today? Were vou here for that question today, from

M. Ricciardi?

A Yes, | was.

Q Conparing a producer-handler to a requl ated

handl er, or vice versa, where one of the entities is in one

geodr aphi cal area and the other is in another geographical

mar ket and therefore can have substantially different

freight costs: is that a conparison that you find valid?

A. No. My ability to conpete for Phoeni x busi ness,

as an exanple, as a Phoenix entity, conpared to a

Los Angel es conpetitor, conpeting for that sane business, |

would be in a nuch better position than if | were conpeting
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agai nst that same Los Angel es handl er for business in

Sout hern Cali fornia.

Q And did you have any further conment on
M. Hettinga's testinony regarding the area -- he said that
that quote from Costco didn't cone -- was not California.
A. Well, given that Sarah Farns serves the Costcos

in Arizona and they serve the Costcos in Southern

California, and he indicated that it wasn't Costco in

Southern California, then | would presune it's sonmewhere

el se, outside of either the state of Arizona or Southern

California.

Q Just to be clear, when you said "they": the

stores in Southern California, to your know edge, are they

served by the conpany that has been | abel ed GH Processi ng?

A. Yes, they are.

Q And the mlk sold in Arizona is served from

Sarah Farns; is that correct?

A. That is correct.

Q Now, in Seattle, there was sone testinony by

Dr. Knutson with respect to special things that can be done

for custoners, and | asked hima question regardi ng | abel s.

Do you recall that, that interchange?

A. | do.

Q Does Shanr ock Farns do anything special wth

their | abel s?
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A. W& have one particular |abel, SunLand, which is

an _econony |l abel for us for -- particularly for stores with

high levels of Hispanic custoners, and that | abel has dual

| abeling, both English and Spani sh.

Q And turning one nonent to the testinobny we just

heard from M. Swanson: the A.J. stores, A.J. Fine Foods,

to your know edge -- do vou supply -- does Shanrock Farns

supply A.J. Fine Foods?

A. W do.

And what | abel do you supply A.J. Fine Foods?

Q
A. Shanr ock Far ns.
Q

And to your know edge, are there any other gallon

containers of mlk -- is there a second supplier for gallon

containers of mlk at A.J.'s Fine Foods?

A. There i s not.

And the Basha's Denay, there are ten stores?

Q
A. That is correct.
Q

And et ne go back for a nonent. Were there --

how many A.J.'s are there, to your know edge?

A. | believe there are ten stores.

Q So the ten Basha Denay's, do vou -- does Shanrock

Farm serve those stores?

A. W do.

Q And do you serve that with both a private | abe

and the Shanrock Farns | abel ?
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A. VW do.

Q And to your know edge, is there any other

supplier of mlk in the Basha's Denay stores?

A. To ny know edge, there is not.

Q And in the -- in the 76 Basha's stores, there --

you've already testified before that in eight of those

stores Sarah Farns has the private |abel; correct?

A. That is correct.
Q But vou still have the Shanrock Farns | abel ?
A. That is correct.

Q But in the other 68, nobst of the other 68, who

serves those stores?

A. We do, exclusively, with Shanrock Farns and

Basha's label. In the eight Tucson stores, to ny know edge,

we also provide the Basha's label half-gallons. So it's

just the Basha's-1abeled gallons that Sarah Farns is

suppl yi ng.
Q In the Basha's eight stores.
A. That is correct.
Q But otherw se gallons, half-gallons, quarts of

mlk in those other stores, other than the other eight, to

your know edge, you are the single supplier.

A. Wth the exception of sonme national -brand itens,

such as lactate and organic mlk and Nesqui k and Hershey,

that is correct.
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Q But unlike the stores described as Food Cty,

where there's a gallon of Shanrock Foods and a gall on of

private | abel from Sarah Farns, as to gallons, Shanrock

Farns is the exclusive supplier in all those other stores

ot her than the other eight, to your know edge.

A. G her than the eight Basha's stores and the 57

Food City stores, we are the -- essentially the sole

supplier to the balance of the Basha's stores, ves.

Q Now |'d like to take you to the testinpny

yesterday of M. Hettinga, and in particular to the

statenent nmade that Sarah Farns provides 17-day shelf life

on delivery, as opposed to the 10-day shelf life offered by

others, and M. Hettinga seened to acknow edge that perhaps

that 10-day shelf life provided didn't apply to Shanrock,

but could you for the record tell us what -- the shelf life

t hat Shanrock puts on for their mlKk.

A. Sell-by 16 to 18 days, dependi ng on the product,

and a 7-day extension beyond that, as far as a use-by.

Q And do you know, from your experience in the

nmar ket pl ace, what Kroger's shelf life is?

A. | do. They have a sell-by of 16 days and a

use-by of 18 days.

Q And based upon your study in the market, do vyou

know what Saf eway does for the sell-by date?

A. | do.
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Q And what is that?

A. They put on an 18-day code.

Q M. Hettinga further had the comment: "As far as

| know, no other distributors in the narket area has been

willing to provide this service to their custoners,"

referring back to providing gallon nilk containers in

cardboard boxes. Do vou recall that testinony?

A. | do.

Q Does Shanr ock Foods provide gallon containers in

cardboard boxes?

A. W do.

Q For how | ong?

A At least for eight years, and it goes back |onger
t han that.

Q Is it fair to say that if a custoner asks for

sonething, vou're prepared to try to provide it?

A. What ever they want. |f they want gallon jugs on

an 80-gall on bossy card [phonetic], 120-gallon bossy card,

if they want two in a box, four in a box, if they want it

pal l eti zed or not palletized, whatever they want, we're in

t he business of providing it to them

Q And lastly, M. Krueger, 1'd like to hand you

what were narked and adnitted yesterday as Exhibits 62 and

63 in the cross-exanination of M. Hettinga by M. Berde,

and those are the statenent -- United States Departnment of
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Agriculture, Agricultural Marketing Service, Dairy Prograns,

Decenber 19th, 2003, pricing statenent, and the Sarah Farns

Decenber 24th, 2003, statenent to Veterans Narket.

MR. ENG.ISH. My | approach, Your Honor?

THE COURT: You nmy.

BY MR ENGLI SH

Q Have vou reviewed this material, M. Krueqger?
A. | saw it yesterday, ves.
Q And after seeing it vesterday, have you made any

cal cul ations of your own and reached any concl usi ons

regardi ng these two exhibits together, in particular Exhibit

63, the price list, for a dollar seventy-three?

A. VWll, | would want to enphasi ze, first of all,

that the -- the market for mlk at the wholesale level is

set by the requl ated side of the industry, and | think that

that has been testified to by every one of the producer-

handl ers that |'ve heard as well, referencing the cost that

a requl ated handl er would have rather than their own cost in

setting pricing.

And with regards to these two exhibits in tandem

| believe the claimwas being made that producer-handler is

clearly pricing product at a level that's above the federal

order price, mninmumprice, established for dass |, and |

did sone calculations, as far as what we would be | ooking at

in terns of conpeting, just on a hypothetical basis, with --
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or for business with Veterans Market, which we do, on a

requl ar basi s.

And so, vou know, | took a |look at the nonth of

January for 2004 and | ooked at whole nilk and see that we

have a raw cost of $1.21, but what that raw cost does not

i nclude would be even the narket adm nistrator's assessnent

fee of 2 cents a hundredwei ght, would not include a

processing loss factor, would not include the additional

vitamns, and in our case it would not include a very

nom nal over-order premumthat we would pay.

So | would ook at this, as far as having a cost

of mlk processed, including those conponents, of about a

$1. 25.

Q Let ne just hold vou up for one nonent.

A Sur e.

Q You said $1.25, and maybe you're going just a

little fast and maybe | didn't hear it, but you nentioned

sonet hing about loss. Is that what we refer to as
shri nkage?
A. That is correct.
Q So you calculated that in as part of your cost of

your raw product.

A. That is correct.

Q And in doing so, vou included that when addi ng up

all of those costs, you conme up with what?
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A. |'mat $1.25 per gallon, roughly. W could

qui bble over mlls, but that's pretty accurate.

Q And what did you do next with your cal cul ati on?

A. Well, then | | ooked at the addition of package,

gallon jug, cap, and label, and I would actually argque with

M. Herbein on that, or maybe the tine frame is different,

but with the recent increases in resin cost, | would say

that that conbi nati on of package conponents woul d add

roughly 15 cents.

Q And - -

A So now we're at $1.40.

Q And what did you do next with your calcul ation?
A Well, then | looked at this specific custoner

location, and this is a fairly small account, this is

certainly not an account that would be on the sane |evel of

a Basha's or a Wal -Mart or an Albertson's, this is an

account that would buy in the vicinity of 10,000 gall ons per

nonth of product. So it's larger than a conveni ence store

but certainly not as large as a -- as a typical supernarket

woul d be.

Nogal es, Arizona, is 182 miles fromour plant in

Phoeni x, and | | ooked at the delivery costs that we would

have of serving that account, and, you know, dependi ng on

factors in terns of whether they wanted it palletized or not

or what other kind of services night be perforned at store
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level, just basically the cost of distribution wuld range

froma low of 13 cents a gallon, presuning full wutilization

of the trailer capacity, in other words a 40, 000- pound- pl us

load, to as high as 21 cents a gallon if that trailer was

not fully utilized. WMost of the trip cost remains the sane

regardl ess of what the payload is.

So | would ook at that in terns of 80 percent

utilization on average and use a factor of 18 cents for the

distribution cost to that particular store.

Q And | think, maybe because | interrupted vyou a

couple tines, we skipped a stage. You tal ked about

packaqgi ng, but what about processing the mlKk?

A. VWll, the reason that | did distribution first

was to find out what | could do in terns of reflecting al

of the other elenents of overhead, both fixed and vari abl e,

both for plant operations as well as the basic general and

adm nistrative itens, nost of which end up being direct

costs and not fixed costs. And so l'mat $1.58, and in

order to put it through ny plant and cover ny GNA costs,

l|'ve only got 15 cents if | were to match Sarah Farns'

pricing, and I'lIl cone back to that in a second, as far as

if | elected to do that scenario.

The fact of the matter is that if | were to

reflect direct costs only and allow ny fixed costs to be

absorbed by other custoners that | have, | could do that, |
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could sell it at $1.73. But froma variety of perspectives

and for a variety of reasons, we wuld not sell this

custoner reflecting only direct costs and then go to a

Basha's or an Al bertson's or a Wal -Mart, or other nmjor

custoners, and charge them both the direct cost as well as

proper allocation of a fixed cost, in order to treat al

custoners fairly.

So on that basis, | would have to decline to

price Veterans Market at the $1.73, even though | coul d,

could do that. But if | were to do that, the reality of the

situation is that Sarah Farns could go to $1.70. And |

could probably go to $1.70, still |looking at just the direct

cost. If I didn't have the other conflicts, and they could

go to $1.67, and now |' m probably not having nmuch of an

opportunity to nove any further, without being belowthis

federal order mninum cost.

Q So what's vour concl usi on?

A. My conclusion is that | can't price Veterans

Mar ket , even given what not only |I'm contendi ng but have had

verified by national custoners as being as |low or | ower than

anyone in the country in terns of plant overhead and

distribution cost factors and get the business. | cannot

nmeet Sarah Farns' price as a conpetitive price.

MR. ENGISH The witness is available for cross-

exani nati on.
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MR RICOARDI: A Ricciardi, Sarah Farns.

CROSS- EXAM NATI ON

BY MR RI CCO ARDI :

Do vou know where you obtai ned Exhibit 637

Yes.

Wiere did you get it?

Q
A
Q
A

In this room yesterday. | didn't have anything

to do with subnitting those as evidence.

Q Do you know where your |awers got it?

A. | don't.

MR. ENGISH | thought he asked where his | awer

got it. His lawer did not get it.

BY MR RI CC ARDI :

Q Your |l awers, it's the entire group that I'm

t al ki ng _about . Do yvou know where this cane fronf

A. No, | don't.

Q Ckay. So vyou --

A. | can't renenber who submtted it into evidence.

Q You al so don't know, because it's not your

letter, howthis is actually priced, you don't know, for

exanpl e, whether or not it includes freight or it doesn't

include freight; correct?

A. No, that's not correct.

Q And tell ne what yvou -- we know about this. How

do vou know it includes freight or it doesn't include
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freight?
A. Well, because after getting this infornmation

yesterday | verified with ny sales organization that this is

the delivered price that the custoner's paying, because

we're in there on a reqular basis trying to get this

busi ness.

Q The processing plant for Sarah Farns in Yuma is

| ocated closer to Nogal es than your processing plant;

is that right?

A. | don't know that, but | would guess that that's

probably correct.

Q And what you testified to is that you could sell

this at $1.73 and make a profit but you would decline to do

so because you woul d be concerned about sone of vour other,

bi gger custoners getting this information; correct? 1Is that

your testinony?

A. No, that's not.

Q Could vou sell it at $1.73?2

A. Yes, | coul d. But it --

Q And make a profit?

A. -- would be inequitable with our -- with our

reflection of all costs to all custoners.

Q And neke a profit, at $1.73?

A. On _an increnental basis, yes, | could.

Q Ckay. Now, vou don't know what it costs Sarah
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Farns to process its mlk: correct?

A. G her than the testinony of M. Hettinga that

they're very efficient, no.

Q You don't know what their overhead is; correct?

A. Again, other than the claimthat they're very

efficient, no.

Q You don't know what their price is for freight;

correct?
A. That is correct.
Q And if in fact they're nore efficient than you

are, then what we've got is a situation where they're

actually maki ng nbore npney, based upon their efficiency,

t han you coul d because you're not as efficient as they are;

correct?

A. Then they would win even if they were paying the

sane price to the 106 producers in the Arizona pool, as we

are.

Q Yeah, and |I'msure they'd like to share in the

cost of your jugs and all the profits that you make on that.

By the way, vou heard that testinony. Wis M. Hettinga

correct as to the nunber of jugs that you run through your

line and how nuch noney is nade by Shanrock on those?

A. | don't recall what his nunbers were, but they're

-- they're fascinating.

Q So he's not correct or he is correct?
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| would say he's not correct.

He understated how nuch vou were nmking?

VWhat's that?

He understated how nuch vou were nmking?

He did not.

o > O P> O P

Ckay. The fact is, nmking a whole bunch of

assunpti ons, because you don't have the direct information,

even if this is a delivered price, your testinony is that

you can nake a profit but you would decline to sell it at

this price to this particular custoner; correct?

A. My testinony would be: if | sold Veterans Narket

alone at $1.73, on top of the current business that | have,

at the current pricing that | have, that | could add

increnentally because | would cover ny direct costs. Ckay?

But | could not sell all custoners at $1.73 or with the sane

kind of reflection of costs and be profitable. | would not

be covering ny fixed costs at that point.

Q You sell fluid milk -- nmeani ng Shanrock,
obviously -- in a SunLand | abel; correct?

A. That is correct.

Q And you price that at |ess than your Shanrock

Farns | abel ; correct?

A. That is correct.
Q And vou price the SunLand | abel at |ess than your
Basha's label; is that correct?
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No, that is not correct.

That's equival ent?

That is correct.

Is the Shanrock Farns-label fluid mlk different

o > O P

than the SunLand | abel or the Basha's |abel, other than the

| abel itself?

A. Different in what respects?

Q In any respect. Is the mlk different at all?

A. G her than the brand | abel that's on it, no,

there's no difference.

Q So the mlk that sonebody i s payi ng nore noney

for if they buy the Shantock Farns is the identical mlk

that they get through the Basha's | abel or the SunLand

| abel ; correct?

A. That is correct.

Q And do vyou price the mlk that yvou sell for

SunLand and Basha's different to your custoner than the

Shanr ock Farns?

A. | believe vyou asked that and | said vyes.

Q Ckay. You get a higher profit on the Shanrock

Farns | abel to your custoner than yvou do the other two

| abel s; correct?

A. G oss profit or net profit?

Q Either, or both

A. Well, gross profit, | would agree with you. Net
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profit, it depends on -- we support the brand with a variety

of marking and pronotional activities, that we don't put

into either the SunLand or the various private | abels that

we produce.

Q Well, do you know whether or not you spread that

cost of advertising over to those | abels too?

A. | know for a fact that we do not.

Q Well, when you decide on profitability, don't you

have a bottomline bottomline, as opposed to a bottomline

for SunLand, a bottomline for Basha's, and a bottomline

for the Shanrock Farns or Foods | abel ?

A. VWll, | nmean, we have a variety of financial

statenents. Certainly we have an overall business financial

statenent. W also nake a nunber of different passes at it,

to look at it by product line, by custoner, by geogqraphi cal

area, SsoO --

Q And so when vou're |looking at profitability on

that sale to Veterans Market, you could nake nbney, process,

and deliver at the 1.73 overall: correct?

A. | believe what | testified to, and I'maguite

confident that what | testified to, is that | could sell

Vet erans Market, and Veterans Narket alone, at $1.73 and |

woul d nmore than cover ny direct costs, neaning | would have

sone contribution to the bottomline, and assum ng that |

woul d not be increasing any of ny fixed costs of doing
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busi ness.
Q What woul d your profit nmargin be?
A. |'d have to look it.
Q Tell me. Do you have a general idea?
A No.
Q 10 percent, 15 percent --?

A. At $1.73, | would be covering ny fixed costs by

-- I"'msorry, covering ny direct costs, by, you knhow,

sonewhere in the 3- to 5-cent-a-gallon range.

MR._RICCIARD : Nothing further.

THE COURT: Any other cross-exam nation? You're

not cross, you're redirect, M. Beshore, | want to give

these folks a chance, then | want to give M. Deskins and

her col |l eagues --

M5. DESKINS: No.

THE COURT: Ckay. M. Beshore, redirect.

REDI RECT EXAM NATI ON

BY MR. BESHORE:

Q Just on that last -- that |ast point, when you

say -- if yvou were selling all of your fluid mlk products

at $1.73, the Sarah Farns price, would vour bottomline be

bl ack or red?

A. No, it would not be black. Those fixed costs

have to be paid by sonebody --

Q Ri ght, but --
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A. -- so |l can -- as anybody in business

under st ands, you can go out and take one increnental piece

of business and not reflect your direct costs, and as |ong

as you're not stair-stepping an increase in your direct

costs, you can actually increase your bottomline as a

result of doing that. But, yvou know, two facts are

pertinent here: one is that the fixed costs are real and

must be borne; and secondly, from a phil osophy standpoint, a

noral standpoint, or just a good-business standpoint, we

think it's vitally inportant to treat our custoners

equitably as far as pricing and to not favor or reflect a

pri ce advantage to one custoner versus another custoner.

Q And that's what you would have to do if you were

sel ling your product at $1.73.

A. Correct. | don't sell to Basha's and refl ect

only ny direct cost of doing business with them | reflect a

| oaded cost to them | don't sell to Wal-Mart and refl ect

just the direct cost to them | reflect the fully-1oaded

cost to them and | could sell Veterans Market at $1.73 and

cover ny direct cost, okay, but | would be pricing themin a

preferential way to any other custoner.

Q And you would al so be pricing themin a way that

if vou did all your business that way, vou'd go out of

busi ness.

A. That's correct.
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MR. BESHORE: Thank vou.

THE COURT: Any further questions of this

Wi tness? Go ahead, M. Berde, if you have a question, vou

go first.
MR. BERDE: Sydney Berde, for United Dairynen.

REDI RECT EXAM NATI ON

BY MR BERDE:

Q M ke, vou referred to CGH Processing as the

supplier of Costco in California, during the course of your

testinony.
A. That was based on the way that it was identified
at vesterday's portion of the hearing, ves. | had not heard

it referred to as that previously.

Q Do vou know who GH Processing is?

A. | would presune that GHis Gerben Hettinga, but

that's just ny presunption.

Q Do you know where the GH Processing plant is?

A. Yes, | do.

Q Wher e?

A. It's in Yuma, Arizona.
Q In Yurma?

A. Yes.

Q

Is that the Hettinga new plant in Yumm, right

close to their --

A Yes.
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Q -- existing plant?

MR. RICOARD : Your Honor -- Al Ricciardi --

we' ve been through this before with regard to --

MR. BERDE: No, we have not, because you objected

yest er day.
MR RICCOARD: Can | --

THE COURT: I'll let himanswer a couple

questions on this.

MR RICCOARDI: Can | finish, can | finish ny

obj ection before yvou yell at ne?

We' ve been through this before. | object to it

because it is not relevant to any issue, Judge, and | don't

think this witness should testify about sonething he's

specul ati ng about, anyway.

THE COURT: Well, if he's speculating -- if he

knows the answers to the questions, it'll be a | ot easier

just to get it done that way. Yes, M. English.

MR ENGISH Well, I'mgoing to speak to the

rel evancy issue. Yesterday M. Hettinga spoke somewhat in

opposition -- although later he nmay have seened to agree to

it -- to Proposal Nunber 4, which is the doubl e-pooling

i ssue, which has everything to do with California, which has

everything to do with this issue.

MR. BERDE: Absol utely.

BY MR BERDE:
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Q Is that the new --
THE COURT: But he didn't testify --- | nean just
in terns of scope of direct, scope of cross, | nean, | know

we haven't been playing that gane too well --

MR. ENGISH Actually, | did, | did ask hima

questi on about GH Processing, Judge.

THE COURT: Okay, fine.

MR RICOARDI : | don't renenber it, Judge.

THE COURT: \What ?

MR. Rl CCl ARDI : | don't renenber it, it's --

THE COURT: Onh, | do renenber himasking a

questi on about GH, he did do that.

MR.__BERDE: Yeah.

BY MR BERDE:

Q And is GH Processing -- is it fair to refer to

that plant as: that new Hettinga plant?

A Yes.

Q And it's located in Yuma, right close to their

exi sting producer-handler plant, is it not?

A. Yes, it is.

Q And that's the plant that's devoted to the

supplving of mlk to Costco in California.

MR. RICCIARDI: (njection, Your Honor. How.in

the world -- howin the world does he know that?

THE W TNESS: | don't know that it's devoted to
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Costco in California --

THE COURT: You've got to answer -- | nean, he

asked you a question; if you don't know the answer, and it's

hard to i nagi ne how you would know the answer, but, vou know

BY MR BERDE:

Q Do you know that it does supply Costco?

A. | would anticipate that they've got bigger

aspirations than just Costco in Southern California.

MR. BERDE: Thank vyou.

THE COURT: Go ahead, M. Ricciardi, you had

anot her question?

MR RICCOARD : | do, Judge, just a couple points

on redirect.

REDI RECT EXAM NATI ON

BY MR. RI CCO ARDI :

Q You testified, | think it was in response to
M. -- 1 think -- it mght have been M. Beshore's
questions, | don't recall, but I'll get to ny point: vou

said specifically that you wanted to ensure that there was

equitable fair pricing to all your custoners; right?

A. To all of our major custoners, yes.

Q Now, with regard to that issue, isn't it true

that with regard to Basha's, that after giving thema price

you al so provide rebates or discounts to Basha' s?
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A. | honestly don't know what you're referring to

t here.

Q You don't know whether or not you give them a

particular price but then during the course of the nonth

they're given sone kind of rebate or discount dependi ng upon

what volune they buy or things like that?

A. | know for a fact that the net price that we

charge to Basha's is exactly the sane as the net price that

we charge to Albertson's and Wal -Mart and the other nmjor

custoners that we do business wth.

Q You don't provide any type of a discount either

for volune or for freight or for other issues?

A. If there are any individual nuances at the

custoner's request, as far as the pricing structure, it's

added on a gross basis so that the net price that we charge

to any of our nmmjor custoners is equitable.

Q Meani nq i denti cal

A. Meani ng -- not necessarily identical, because

there are differences, as far as the custoners, in terns of

|l ocation and in terns of requirenents as far as delivery,

but the area of delivery and the requirenents specific to

each respective custoner are the only differences that would

exi st between any of these nmjor custoners.

MR. RICCIARDI: Nothing further. Thanks.

THE COURT: Anything el se?
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(No response.)

THE COURT: You nmy step down.

THE W TNESS: Thank you

(Wtness excused.)

THE COURT: And if ny understanding i s correct,

that was the last witness. Right? No one else is going to

call any surprise witnesses at this point?

(No response.)

THE COURT: Let's discuss -- shall we take a

short break and then discuss the briefing schedul e and

comments and -- let's cone back in ten mnutes, at a quarter

of .

(O f the record and reconvened.)

THE COURT: On the record.

MR. YALE: We'd call Ed Brandsnmn.

THE COURT: Okay, vou've already been sworn --

MR. YALE: No, he has not testified.

THE W TNESS: No.

THE COURT: Oh, you haven't been sworn in.

You' ve been here so long that -- okay.

THE W TNESS: |'ve been here a lot of tines.

THE COURT: |In that case, please raise your right

hand.

ED BRANDSMVA, OPPONENTS' W TNESS, SWORN

THE COURT: WI1l you please state your nane and
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spell it.
THE W TNESS: Ed Brandsma, E-d, B-r-a-n-d-s-ma.

THE COURT: Your wi tness.

MR YALE: Yes.

DI RECT EXAM NATI ON

BY MR YALE:

Q M. Brandsnmm, are you associated with one of the

producer-handlers that's been the subject of this hearing?

A Yes.
And what - -
A Edal een Dairy.
Q Edal een Dairy.
A. Yeah.
Q And you are the founder of Edal een?
A That's right.
Q And you're the "Ed" of the "Edal een"?
A That's right.

Q Al right. Are vou involved in the financing of

your enterprise?

A Yes, | am
Q And do you fromtine to tine have to borrow
noney?

A. Yes, | do.

Q And do you have to put up collateral for that
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A. Yes, | do.

Q And when vou go to the banks, what collateral do

they ask for?

A. Just the collateral that | have in ny cattle.

Q W1l they accept any collateral from your plant

equi pnent _or your plant?

A Zer o.

MR. YALE: | have no other qguestions.

THE COURT: Any cross on this witness?

(No response.)

THE COURT: No questions fromthe governnent,

okay. Thanks very nmuch. You may step down.

(Wtness excused.)

THE COURT: Ckay, let's talk about --

MB. DESKINS: Judge Hillson, | had one issue, for

Proposal Nunber 5, that's the governnent's proposal, and

usually you put sonmething on the record about it.

THE COURT: Sure. Thanks for letting nme know

MB. DESKI NS: Proposal Nunber 5 is the USDA

proposal, and what it is, it's to make any technical changes

to the marketing orders based on any of these proposals if

the Secretary does decide to institute them and those would

just be changes to make the other sections of the marketing

order consistent with whatever the Secretary decides to do,

if she does decide to do anything.
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THE COURT: Gkay, and that's vyour statenent on

t hat .
MB. DESKINS: That's it.

THE COURT: Ckay. And M. Berde gave ne a

docunent --

MR. BERDE: Yes. |'ve marked as Exhibit 69 a

docunent that lists the itens of which official notice is

requested, and | have copies here avail abl e.

THE COURT: So these are docunments that | or the

Secretary will be taking official notice of, and |I'm goi ng

to adnmit this into evidence.

(Exhibit No. 69 was nmarked and received.)

THE COURT: Al right. I'mtrying to --

evervthing is sort of triggered by when the transcript is

going to be on the internet, and we're tryving to figure out

when that would probably be. The guesses fromthe front row

here in the 30-day range?

MB. DESKINS: Yes.

THE COURT: Okay. So what |I'mgoing to dois I'm

going to -- in the next -- as we set these other couple
deadlines, or triqggers, |'mgoing to assune that the
transcript will be posted within 30 days.

If the transcript is not posted for nore than 30

days, anything we agree to here in terns of when the changes

requested, corrections to the transcript, and briefs wll
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slide accordingly, so we won't have to do any new Federa

Reqgi ster notices on briefing, so that people won't have to

file for extensions of tine to file a brief just on that

basi s.

So |'magoing to assune that 30 days would --

let's see, what's today, the 22nd?

MB. DESKINS: Yes.

THE COURT: So 30 days would be the 21st. Let's

assune that the transcript will be on the internet on

February 21st.

M5. DESKINS: It's a Saturday.

THE COURT: 23rd, February 23rd. That's what |

get for working without a calendar. Ckay.

G ven the fact that the transcript is going to be

over 3,000 pages, is there a consensus on how | ong a period

of tinme vou'll need to file corrections to the transcript?

30 nore days --?

VA CE: | think at | east 30, because there's sone

big gaps in there, it's going to be alittle nore tedious

t han sone.

MR. BERDE: There's horrendous errors in the

transcript [inaudible].

THE COURT: In correcting the errors to the

transcript, it would also be a good tine to do what

M. Berde just did here, basically, is that there were a | ot
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of references to docunents that people wanted ne to take

official notice of, where the cites m ght have been a little

fuzzy, so | would just ask you to use that as an opportunity

to correct that. Yes, M. English.

MR. ENGISH There's no provision in the rules

but it has sort of becone standard practice for the parties

t o exchange their proposed corrections with everybody el se.

THE COURT: Yes, that would be -- because

otherwise |'ll be getting --

MR ENGISH Well, vou'll get all of them

anyway, but if we -- but --

THE COURT: And there's going to be extensive

ones, 1've already been told that?

MR. ENGISH Well, that way, we at | east know

what they are, so that we can start working on the brief --

THE COURT: That seens fair. Do the parties

agree to that, including the governnent, you all agree that

you'll serve on each other, or courtesy service --

MR. ENGISH Yes, rather than --

THE COURT: -- exchange the corrections.

MR. ENG.I SH: Thank vou.

THE COURT: Okay. So Il'mgoing to go with --

should | go with 30 days on that, 30 days to nmke

corrections, or should | make it 45?

M5. DESKINS: 457?
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MR. RONER: 45 is reasonabl e.

THE COURT: 45 is reasonable? G ven the huge

|l ength of the transcript, and what several people have said

there were dropped lines, | knowit's going to nake

everything slide, that's why | know that you -- we're

concerned about getting this thing done with. On the other

hand, if yvou're going to all be sitting there wth,

effectively, 3,000-page docunents on vour desks and perhaps

have other business to do too, that it's going to take a

while to get it done.

So |'magoing to say 45 days after February 23rd.

Is sonmeone going to help ne on this one, whatever 45 days

after February 23rd is, because | don't have a cal endar with

ne, | didn't bring it.

MS. DESKINS: April 9th?

THE COURT: This is a leap vear too; right?

MS. DESKINS: April 9th.

MR, TOSI: April 9th or 10th, sonewhere in that

range.
MB. DESKINS: April 9th is a Friday.

THE COURT: | qget April 8th, doing it in ny head.

MR._ENGLISH. Yeah, | got April 8th.

THE COURT: And that's a --?

M5. DESKINS: -- Thursday.

THE COURT: Corrections to the transcript will be
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due on April 8th, and if the transcript -- once again,

everything slides if the transcript does not get published

on the internet by the 23rd. If it does get done earlier,

t hen everyone's gotten sone extra days. It's not going to

nove the other way, however. All right.

Briefs. Should we have a set of -- everyone

files initial briefs and everyone files one responsive

brief, is that -- would that be the best way to do it or --

MR. ENGISH W normally just file one,

Your Honor.

THE COURT: You think you can all do it one

brief, and no one's going to file a reply brief, or

responsi ve brief?

MR. ENGISH Well, if we don't know what the

i ssues are, after all of these days, | nmean --

THE COURT: Ms. Deskins, what's your feeling?

M5. DESKINS: It's usually just one brief.

MR. BERDE: Just one file brief and exceptions.

THE COURT: You think one brief will do it?

MR. BERDE: Oh, ves, and exceptions to the

recommended deci si ons [i naudible].

M5. DESKINS: Yes, it's just one brief.

THE COURT: Ckay. |If sonebody wants to file a

reply, then we have to go through the whol e Federal Reqister

notice thing, but --
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MR. ENGL.I SH: But Your Honor, there's --

THE COURT: This is ny first one of these, or ny

second one of these --

MR. ENG.I SH: | have never seen -- | nean, | know

peopl e have occasionally tried to do it, but there's no

provision in the rules and no one's ever done it before.

VA CE: Pr oposed findi ngs and concl usi ons.

THE COURT: Ckay, it's a one-shot deal, okay.

MR. BERDE: One shot.

THE COURT: If that's the consensus. One-shot

deal. So should | put like a 10-page limt on the briefs,

to nmake them [inaudible]?

(Laughter.)

THE COURT: Okay, how nany days after the 45 days

for the transcript, how many days do you want for the brief,

is 30 going to get it done or is -- the brief won't be due

until My sonetine, if we go to 30 days.

VOCE: Wy don't we do at | east 45.

THE COURT: Well, vou've already got, you know,

the extra nonth for the transcript to come out, and a nonth

and a half to get your corrections. | think 30 days will

work. So 30 days from April 8th is going to be May 8th,

actual ly.
M5. DESKINS: That's a Saturday.

THE COURT: So you've got an extra two days right
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there. So briefs are due on May 10th.

VOCE: Date of postmark of nmmiling is

sufficient?

THE COURT: Do they need to be nmailed or do vyou

reqguest hand delivery or is it postmarked by --

MR._ENGISH The rules provide that a postmark

THE COURT: Then that'll do it. Postmark it is.

MR. ENG.| SH: | nean, there's other ways to

deliver them --

M5. DESKINS: Yeah, but the problemwth the

postmark i s sonetinmes -- we're having trouble getting mail

in the Departnment because they screen things for anthrax, so

it could be delayed up to --

THE COURT: And then all the pages stick together

after that anyway, so it's pretty --

MS. DESKINS: And the pages stick together.

MR. ENGAISH Well, | nean, there's -- there's a

way of dealing with that, Your Honor, and -- vou know, we've

got the internet, and all the rest of these days. People

can nail one and emnil one, and as long as the postmark is

in, vou can emnil it the next day, because the postnarked

one is the official version.

MS. DESKINS: Right.

MR. YALE: That's what the rules provide. W
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can't change them

MR. ENGISH: Yeah, the rules provide for

postnmark. So we can do it by postmark, and then, for

security reasons, it is, | think, the recommendati on of USDA

that we try to enmmnil or FedEx or --

THE COURT: That's what we'll do, then, okay. So

the briefs nmust be postmarked by May 10th, and copi es that

are going to be served on the governnent should be served by

--as well by -- | mean, | quess all briefs go to the

hearing clerk anyway. W would request that a copy be

either emniled or sent by next-day delivery to the

governnent _as well. Just to you, Ms. Deskins, or the main

hearing clerk --

M5. DESKINS: To the hearing clerk.

THE COURT: The hearing clerk, okay. 1s there

anything else? M. Yale?

MR. YALE: Just a request is that because of the

potential flexibility, if we don't make the April 8th --

THE COURT: Well, February 23rd is the key date.

MR. YALE: February 23rd. I f the Departnent

woul d be so kind as -- so we'd always have a fixed date,

that they'd publish it on their website, that we could

confirmthat we conputed the extra days --

THE COURT: | quess you all ought to be working

on the sane day, so if it does slide, while we all agree
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that evervything else slides accordingly, if there's an

official date that's posted on the internet that's after

February 23rd, |I'I|l ask the governnent to nake sure that

they |l et everyone, all parties, know what that official date

is.

MR. YALE: That's all 1'd ask.

THE COURT: So that everything else --

MR. YALE: So there's no confusion.

MS. DESKINS: W can put it on the -- where it's

published on the internet, if it's going to be posted after

that we'll put the date it's posted.

MR. YALE: That woul d be great.

THE COURT: Ckay, that'll work. Anything else?

(No response.)

THE COURT: Okay, this hearing is closed. Thank

you very much.

(Appl ause.)

(Whereupon, at 5:00 p.m, the hearing in the above-entitled

matter was cl osed.)

*x % * * *
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In Re: PACI FI C NORTHVWEST AND ARI ZONA- LAS VEGAS
MARKETI NG AREAS

Docket Nos.: AO 368-832, AO 271-837, DA-03-04

Pl ace: ALEXANDRIA, VIRG N A

Date Held: JANUARY 21, 2004

Tinme Held: 1:00 P.M

We, the undersigneds, do hereby certify that the
f or egoi ng pages, nunber 2952 through 3103, inclusive, is the

true, accurate and conplete transcript prepared fromthe
reporting by BOB ADDI NGTON i n attendance at the above-
identified hearings, in accordance with applicable

provi sions of the current USDA contract, and the bel ow

si gned persons have verified the accuracy of the transcript
by (1) conparing the typewitten transcript against the
reporting or recording acconplished at the hearings and (2)
conparing the final proofed typewitten transcript against
the reporting or recording acconplished at the hearing.
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