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PROCEEDI NGS

9:00 a.m
THE COURT: Good nmorning. [It's January 21st, the

tenth day of our hearing. W're in Alexandria, Virginia.

|'m Marc Hillson.

W were talking |ate vesterday afternoon, and

M. Ricciardi has a couple of witnesses that probably aren't

going to be en route -- that probably won't get here unti

sonetine late Thursday, if that, so the proponents had sone

rebuttal witnesses they wanted to put on. And M. Beshore,

you're going to call the first w tness?

MR BESHORE: Yes.

THE COURT: O recall the first witness, | quess.

MR. BESHORE: Recall M. Hollon, Elvin Hollon.

Marvin Beshore, for Dairy Farners of Anerica.

THE COURT: And you | ook like soneone who's

testified earlier in these hearings, M. Hollon, so your

oath still stands, | don't need to swear you in again, |'l]

just turn it over to M. Beshore for questioning.

MR. BESHORE: Thank vyou, Your Honor. M. Hollon

has prepared and distributed a witten statenent, the first

ei ght pages of which are sinply what has al ready been

predistributed and admtted as Exhibit 45. Wat we woul d

intend to dois -- the witten statenent we're not going to

mark as an exhibit but M. Hollon is going to present the
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witten statenent, beginning on Page 9, after the witten

materials relating to | anguage of the order, which has

al ready been received in the record as Exhibit 45. W're

not going to read the | anquage into the record, but he's

goi ng to present his testinony, bedginning, just for

everyone's information, we're not nmaking this an exhibit,

but beqgi nning on Page 9 of the docunent that's been

distributed to everyone, with everyone's pernission -- with

Your Honor's permission and with everyone's understandi ng of

how we're going to proceed, that's --

THE COURT: That sounds okay by ne. So there's

no docunent for ne to mark at this point for identification.

MR. BESHORE: There's no docunent to mark.

THE COURT: There's no docunent to nark, okay.

So with that prelimnary, M. Hollon, could you proceed with

your coments with respect to Exhibit 45 and its intent and

the other rebuttal subjects that you seek to address. Wy

don't you state and spell your nane for the record again.

THE W TNESS: E-l-v-i-n, Ho-l-1-0-n.

ELVIN HOLLON, PROPONENT' S W TNESS, PREV. SWORN

DI RECT TESTI MONY

BY THE W TNESS:

The intent of these nodifications is to further

clarify that the burden of proof and the responsibility for

providing all of the details that substantiate such proof to
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the Market Administrator is on the producer-handler.

After his -- and this "his" is the Market

Adnmi ni strator, his satisfactory review of the details

submitted, the Market Adni nistrator can provide the

"producer - handl er" desi gnati on.

Two, with regard to the newl y-inserted Section

(d), situations that woul d cause the | oss of producer-

handl er status resulting either fromroute dispositions and

transfers of packaged fluid mlk products in excess of

3 mllion pounds per nmonth or purchases of fluid mlk

products in excess of 150,000 pounds per nonth, would cause

the | oss of producer-handler status for the nonth in which

the violations occur.

These types of violations would be the general

type, that would be revealed on an audit after the fact.

Loss of designation for this case would be limted to the

nonth in which the violation occurs. Loss of designation

fromviolating any of the other linmtations -- for exanple,

not designating all of the forns that are a source of mlKk

supply for the producer-handl er operation -- in the

reqgul ations would result in |loss of status fromthe point

the violation occurred until status was again obtai ned by

proof satisfactory to the Market Adm ni strator.

|f violations of these type are discovered after

the fact, the penalty would still be assessed back to the
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date of violation, a situation simlar to that acconmpanyi ng

any federal order audit adjustnent.

In general, the | oss of designation resulting

fromviolating the operational structure of a producer-

handl er would carry a nore severe penalty, |oss of status

until the status is reqgained, than an operational procedure

viol ati on. Loss of status is limted to the nonth the

viol ati on occurred.

Wth regard to Section (a)(6), and for the

pur poses of this explanation | will refer to this as the

common | abel | anquage, we intend for this prohibition to

apply to the relationship between the producer-handl er and

an entire chain or group of stores and not just a single

store within a chain or group of stores.

The | anguage is intended to address a situation

where a producer-handler, a retailer, and a second supplier

operate to bal ance the producer-handl er by commonly

packaging in the sane |l abel, and thereby transferring

bal anci ng costs back to the entire pool.

MR. BESHORE: M. Hollon, did you nean to

i ndicate "the sane | abel and container" in that statenment,

not just "sane | abel"?

THE W TNESS:  Yes.

MR. BESHORE: Okay. Thank you.

BY THE W TNESS:
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This would occur as follows: The producer-

handl er packages, for exanple, gallons of whole mlk for the

retailer under the My Store label. The retailer also

contracts with requl ated handler X to package gallons in the

sane -- My Store -- label. The price fromthe producer-

handler is nmuch lower, along the lines as has -- presented

in other testinobny at this hearing, so the retailer wants

the maxi mum quantity of My Store product that the producer-

handl er can process.

This benefits the producer-handler's operating

cost as well as qgetting the retailer the | owest-cost

product .

The second supplier or requl ated handl er produces

the sane product, in the sane |label, at the sane -- at the

requl ated price. The retailer orders the difference between

his needs | ess the portion provided by the producer-handl er

froma second supplier. The second supplier sources his

mlk supply frompool handlers, and thus the other dairy

farnmers in the pool fill the fluctuation in supply.

This situation is doubly negative to the pool

producers because they incur the bal anci ng costs but get no

Class | price for the portion of the sale nade by the

pr oducer - handl er.

Qur_proposal would prohibit this type of

bal anci ng cost-sharing from happeni ng and thus treat pool
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suppliers fairly with regard to bal ancing services to

pr oducer-handl ers and also nmintain the intent that

pr oducer - handl ers provide for their own bal ancing.

Rebuttal testinpbny with regard to the statenment

of Dr. Ron Knutson. The text in italics on the follow ng

pages were taken fromDr. Knutson's testinony, as published

on the internet. In his testinony, Dr. Knutson nade severa

statenents about either the position taken by the proponents

or the data used to support their position. W would offer

the followi ng reply.

MR. BESHORE: Now, since we don't have the

statenent and don't see the italics in the record, when you

read what you're quoting fromDr. Knutson could you just

make sure you indicate where the quote begins and where it

ends.

THE W TNESS:  Ckay.

BY THE W TNESS:

Dr. Knutson's statenent, on Page 4, quote:

"It isironic to ne that M. Hollon, on behalf of

DFA, would testify against the interests of the 380 dairy

farns, who are the |largest and nost efficient small business

operations in the dairy industry. It is even nore

surprising that this growing segnent would be referred to as

'statistical outliers' when they account for 15 percent of

the mlk production. In the future these dairies wll
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account for the majority of DFA's volune or it will not

exi st as a cooperative." d ose quote.

"Qutliers" refers to the nunbers of business and

not pounds of production. Mar ket Admi ni strator data shows

that 373 out of 66,021 producers are | arger than the

2.5 mllion pounds of milKk production or 6/10ths of

1 percent of the total -- of the popul ation.

The nunber of farms in this grouping is small and

well beyond the average size of all farns. The size

qualifier that we propose to use to neasure whether or not

to grant producer-handl er status woul d enconpass these

producers. The table, the USDA table, fromwhich these data

were taken would show that the producers in the 50

percentile -- in the 50th percentile, based on farm count,

woul d have an average nonthly production of between 49,999

pounds and 99,999 pounds, or 33 tines |larger than the

nedi an-si zed producer.

The producer limtation we have proposed woul d

affect the 3 mllion-pound producer whose daily production

is larger than the nonthly production of the nedi an-si zed

producer based on farmcount. The term"outlier" seens to

be an accurate description for these farns. It seens

unusual to pursue a policy that grants a trenendous price

advant age, or subsidy, to the |largest 6/10ths of 1 percent

of the popul ation.
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Knut son's statenent, Pages 10 and 11, quote:

"M. Hollon likewise falls into the trap of using

statistics and statistical nethods that are not sound,

i ncl udi ng:

Point 2: "The statenent that producer-handl er

nunbers and/or volune are 'growing rapidly' was not

substantiated. In fact, utilizing his own estinmates,

conbined with historically USDA data, would appear to

suggest the contrary.

"Specifically, from1980 to 1998, the |l ast vyear

for which USDA reported producer-handler data, the vol une of

mlk sold in the United States by producer-handl ers declined

from1.47 billion pounds, 1.14 percent of production, to

1.16 billion pounds, .73 percent of production.

"M. Hollon's estinmates indicate that in 2003 the

volune rennined at 1.16 billion pounds. These data do not

confirmthe rapidly-growing P-H segnent that M. Hollon

i ndi cates."

Three: "Data on current producer-handl er nunbers

and volune were set forth where USDA indicates that no such

reliable data exist." C ose guote.

Dr. Knutson di sparaged several concl usions

arrived at regardi ng the nunber and size of producer-

handl ers by saving the data did not exist or was | ast

published in 1998. It is clear fromhis "ms drawn" [sic.]
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concl usi ons and actual assertions that he did not read al

of the data presented, North did he know that data that was

used to support the stated conclusions were obtained from

Mar ket Administrator statistics that either have been

publ i shed or conputed from pool data nore recent than 1998,

whi ch was i ntroduced and accepted as an exhibit and

di scussed in ny testinony.

Furthernore, he seenmed ignorant of or chose to

ignore data put into the record by United Dairynmen of

Ari zona and conputed by Murket Adninistrator sources on the

grow h of producer-handler volunes in Order 131, that being

Exhi bit 6, Table 11.

Open quote: "4) Estinmates were nade by

M. Hollon of the nunber of stores served by producer-

handl ers based on inconplete and therefore unreliable data.

They are by design the snaller stores that are di sappearinag,

just as are small mlk producers and procedures." dd ose

quot e.

Dr. Knutson di sappeared several concl usions

arrived at regardi ng the i npact of producer-handl er vol unes

on retail stores but was ignorant of or chose to ignore the

nature of the IRl sales data as presented in ny testinony,

which is marked Exhibit 33-B.

Knut son, Page 13, open quote: "M. Hollon's

testi nony al so contains a nunber of generalizations and
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assunptions that are erroneous and/or are not substanti ated,

i ncluding:"

"1) No data are presented on the prices

producer-handl ers receive for either Jass | nmlk that is

purchased or surplus that is sold. Instead M. Hollon

assuned that the federal order prices prevailed. M

interviews with producer-handlers indicate that cooperatives

pay substantially Il ess than the federal order nininumprice

for surplus mlk purchased from producer-handlers." d ose

quot e.

Dr. Knutson, in stating that ny assertions about

cooperative paynents to producer-handlers for balancing mlk

pur chases were unreasonably low, ignored ny direct testinony

t hat DFA pai d producer-handlers the lower of dass IIl or IV

for their purchases.

Furthernore, the record indicates that producer-

handl ers arrange for far nore of the bal ancing services from

handl ers with a high proportion of dass | and dass |1

sales, which would indicate that those handlers are not

cooperatives but in fact proprietary plants.

Knut son, Page 13, open quote: "M. Hollon's

testi nony al so contains a nunber of generalizations and

assunptions that are erroneous and/or are not substanti ated,

i ncl udi ng:

"He assuned that increased conpetition results in
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disorderly nmarketing. |In the process, he ignored retail

price evidence indicate there was no disorder created in the

structure of mlk prices. New conpetition and account -

switching is normal narket behavior and is certainly not

evi dence of chaos." ( ose quote.

Dr. Knutson indicated that there was no evi dence

that the switching of accounts fromregqul ated handlers to

unr equl ated handl ers was an indicating of disorderly

pricing. However, he ignores the weight of evidence that

shows the producer-handlers do not pay the sane prices as

requl at ed handlers (disorderly): the testinony fromevery

requl ated handler that the price at which they | ost business

to producer-handlers was at a level far greater than what

prices they nornally see when busi ness changes hands, and

the detailed testinony of M. Herbein that outlined that for

a major and significant portion of the market (box stores),

such that they could not sell mlk at prevailing retai

prices and pay a requlated price to suppliers. The

proponents' witness M. Mrrison ultimately affirned his

cal cul ati ons.

Knut son, Page 14, open quote: "M. Hollon's

testi nony al so contains a nunber of generalizations and

assunptions that are erroneous and/or are not substanti ated,

i ncl udi ng:

"He assuned that it is the role federal nmlk
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mar keting orders to enforce over-order premuns. Oders

only set mnimumprices for mlk that is sold." d ose

quot e.
Nowhere did | assert, North do | now assert, that

a function of federal orders is to enforce over-order

prices, as indicated by Dr. Knutson

Testinony with regard to mnority ownership in

Dairy Farners of Anerica nenbership:

Finally, the issue of ownership and operation in

busi nesses by nminorities and wonen has been raised, with the

inplication that sonehow our proposals would have a negative

i npact _on those popul ati on groups. Furthernore, the

inplication is that minority and wonen owners who are

involved in the ownership and operation of producer-handl ers

are or _should be a privileged subcl ass.

| reviewed DFA nenbership records for Washi ngton

and Oregon. Qur nenbership is adversely affected by the

current producer-handl er requlations. O the total DFA

nenbershi p, 43 percent are fenmle, 2 percent are mnority,

and 2 percent are mnority and female. |In addition, our

menbers enpl oy Hi spanic and other mnority enpl oyees on

their farns. The estinmated extent of minority enploynent is

significant, above 50 percent in Washi ngton and

approxi nately 50 percent in Oregon.

DI RECT EXAM NATI ON
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BY MR. BESHORE:

Q Now, M. Hollon, 1'd like to address your

attention for a nonent to Proposition 4, Proposal 4, which

is the so-called "doubl e-di ppi ng" proposal. Now, you made

sone _conments in support of that proposal in vour Direct

testi nony, when you testified --

A. That's correct.

Q -- the first tinme. What -- do you have any

addi ti onal coments that you'd like to nake with respect to

that proposal and with respect to the information we'd like

the Secretary to consider in support of it.

A. Yes. That | anquage that's been proposed in our

draft is identical -- or it was supposed to be identical to

what has been adopted in other orders, Oder 32, Oder 33,

Order 30, Order 135, Oder 124, and the concept is simlar,

the | anguage is not identical | don't think, in Oder 1, but

the concept is simlar, and we think that those records

would certainly -- and those hearing decisions -- would

certainly provide the Secretary with the information to make

a simlar finding in this proceeding and in these -- in

Order 131.

The concern for dual pooling is a real concern,

it is -- in all of the orders that we just nentioned, it
occurred in sonme, it is still occurring, and wi thout sone of
these -- vyou know, without this language, it is likely to
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occur or soneone will try to do the sane thing in Oder 131.

It is unreasonable to think that the same pound

of mlk should receive the benefit fromtwo pools, and as

long as the provisions are avail able, soneone is going to

try to do it because they have their duty of doing their --

performing their job duties, to do whatever they can to

achi eve revenues.

So this is a provision that needs to be included

in federal orders prior to federal order reformand in post

federal order reform the basic principle has been -- as is

very clearly stated, yvou can't pool, vyou know, mlk, the

sane pounds of mlk on two federal orders at one tinme, and

this should sinply be adopted here.

There were several alternative proposals during

the course of these pooling hearings that were nmade, we nade

and supported one, but as the process went on, we decided to

-- because of the weight of evidence and the finding of the

Secretary to support this proposal that was nade, and we

support it here.

MR. BESHORE: W'd like to request, if official

noti ce has not already been taken -- it probably has, |I'm

not certain -- that the decisions of the Secretary which

adopted the so-call ed "doubl e-di ppi ng" prohibitions in the

orders nentioned by M. Hollon, that those decisions be

officially noticed in this proceeding, and those are the
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decisions for Oders 124, 33, 32, and 30. |'msorry, not in

33. 30, 32, and 124, and 135.

THE COURT: | don't renenber exactly everything

-- | haven't keep track of everything we've noticed, but we

can take official notice of that. Do vou have a probl em

wthit?

MR. YALE: Yes. Ben Yale, on behalf of Edal een,

Snmith Brothers Farns, and Mallorie's. W don't object to

taking official notice of the hearing, but we absolutely

positively object to any effort to suck into this record

testi nony and the record that was made i n those proceedi ngs

to support this position.

THE COURT: | don't think they asked for that.

think they asked --

MR. YALE: Well, that's the inplication in

M. Hollon's testinobny. W just want to nake sure that

there's a difference. They can | ook at the decision, but

what ever the facts are, and those decisions, were based upon

that record and they cannot be used as facts based on this

record.

THE COURT: |'massuning the facts will be

i ndependently briefed by the parties after this is over.

MR. BESHORE: The request stands as nmde.

THE COURT: And it's granted as nmde.

MR. BESHORE: W'd also like to request that --
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think this has been taken, but out of an abundance of

caution -- request that official notice be taken of the

final order relating to federal order reform which the

Secretary nade in 1999, effective in 2000, all elenents of

t hat decision, including, you know, in particular, the

published i npact statenents that went with the deci sion.

THE COURT: Gkay. You don't have any problem

with that, M. Deskins?

M5. DESKINS: No.

BY MR. BESHORE:

Q Do vou have any other things you'd like to add at

this tine, M. Hollon?

A No.

MR. BESHORE: The witness is available for

Cr oss-exani nati on.

THE COURT: M. Yale, are you going to go first?

MR. YALE: 1'd be happy to. Ben Yale, on behalf

of Smith Brothers Farns, Edaleen Dairy, and Mallorie's

Dairy.
CRCSS- EXAM NATI ON

BY MR YALE:

Q &ood nmorning, M. Hollon.

A. &ood nmorning, M. Yale.

Q Let's take up this California doubl e-di pping,

because that's really the only state that is in the area of
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131 that the potential of doubl e-dipping exists, as you

characterize it. Is that correct?

A. That's correct.

Q Al right. Now, as | understand it, the idea of

doubl e-dipping is that you --

A. M. Yale, can | ask vou --
Q Sur e.
A. VWhen vou stood up a while ago, are you -- who are

yOu representing?

Q Mallorie's Dairy, Snmith Brothers Farns, and

Edal een Dairy.

A. And that's all?

Q That's all I'mstanding here to represent in this
posi tion.

A. Ckay, and this is -- so you -- you've nentioned
several --

Q ' m not answering your questions. That's who

stood up to represent and that's it. Okay?

A. Ckay.
Q Now, on this deal with California, you're aware,
are you not, that California -- well, first of all, describe

what a producer that is benefiting fromthe state pool in

California gets, what kind of -- how s that pricing work?
A. | don't claimto be an expert on all of the
nechani cs of the California pool. There's a market-w de
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pool, they have classified pricing, and to the extent that

there are revenues above the base |l evel, the nmanufacturing

| evel , producers share in those.

Q That's vour position, that they share in revenues

above the manufacturing prices; right?

A Yes.
Q And vour concern is that to the extent that
producers in California -- well, and then -- that's also the

case in the federal order system right?

A Yes.
Q -- that you have producers who share in --
generally, if you keep them pooled -- prices in excess of

the manufacturing prices; right? The blend price tends to

exceed the 11l and IV price; right?

A Correct.

Q And as | understand, the fear is, is that a

producer -- not the fear or -- whatever, the concern, is

that a producer in California could be delivering to a

cheese plant under the state order and then through sone --

however they touch base on qualification or anything, but

also qualify under the federal order -- right?
A. That's correct.
Q -- and then would be able to receive a value in

excess of the manufacturing prices in California, plus a

value in excess of the manufacturing price under the federal
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it would be possible for a producer to

share in both pool s,

and that would --

that's our conplaint.

Q Isn't it true, M. Hollon, that in California
there really are two -- I'm-- what did | say?
MR. YALE: Did you tell ne to say sonething?

Sonmebody nade a comment

back there,

that threw ne off.

BY MR YALE:

Q M. Hollon, isn't

it true that in California

there are really two pools,

there's a core price and an

overbase price; right?

A. Yes, there are.

Q And have you,

in support of this proposal,

i ndi cated or

made any anal ysis of what the overbase price

was in light of the manuf act

uring prices?

see

A. No detailed analysis. Fromtine to time |
those prices, but |'mnot famliar with them
MR. YALE: Your Honor,

we have an exhibit we w sh

to mark.

THE COURT: Ckay.

It wll be Exhibit -- mark it

as Exhi bit 64.

(Exhi bit No. 64 was marked.)

BY MR YALE:

(@] By the way,

t he overbase prices are publi shed,

are they not,

in the California -- |

nmean _you can get that
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off the website and --

A. They are.

Q Al right. And so if anybody wanted to check

t hese nunbers, they could go to the website and find those;

is that right?

A. This is not ny exhibit so |l don't -- | don't know

t hat .

Q | understand. But | nean they -- | just want to

tal k about: that these nunmbers can be --

MR. YALE: Your Honor, |'magetting sone noise

fromthe back, that | cannot hear the w tness.

THE COURT: Yes, okay. |If we can keep the

whi spering at whispering |level rather than a | owtalking

level, it maght be better. Thank you

BY MR YALE:

Q Al right.

A. And Ben, | didn't -- again, | didn't prepare

these, but do you know if they've all be adjusted for

standard -- you know, with California prices? They're not

al ways on a 3/5 basis, so are you sure that these are al

3/5 prices?

Q These are supposed to be standard prices under

CDFA, at 3/5, okay?

A. Ckay. So --

MR. YALE: And we woul d request, Your Honor -- |
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think it's already been done, but we would request that

official notice be taken of the published prices put out by

the California Departnent of Food & Agriculture, for their

4A/ 4B overbase and quota prices for the period of January

2000 through the current.

THE COURT: Is there a specific website citation

you have?
MR _YALE: We will get you the specific website.

It is avail able. | think there's even a link on the federa

-- the dairy prograns, to get there.

M5. DESKINS: Also, Judge Hllson -- this is

Charl ene Deskins, for USDA

Are they published, do vou know if they're

published in a booklet formor anything like that?

MR. YALE: | know they send themout on a daily

-- on a nonthly basis, but we've only relied upon the

federal -- or on the website.

MB. DESKI NS: Because our concern is just that it

be enough of an indication of where it is so it can be

| ocat ed.

MR._YALE: Al right. Well, we'll get that exact
-- we'll get the exact website to you here. | apoloqgize, |
was -- | thought | had it here on this sheet, and it doesn't

show up, and | apol oqgi ze.

BY MR YALE:
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Q Now, the point that -- in a producer who is

shipping mlk to a manufacturing plant in California is only

going to get the overbase price, right, unless he gets --

first of all, all producers who ship -- and let ne state

this. Al producers who ship to a plant in California get

t he overbase on their mlk that goes in there --

A Ben, |"'msorry, I'"'mjust not going to -- | just
don't know that detail, and I think -- | think that's in the
record, though. | think that in Phoenix, if I'mnot --
who's the president of -- not Tillison [phonetic].

MR. BESHORE: Marsh [phonetic].

A. Mar sh. | think he went into extensive detail

over how t hat worked.

BY MR YALE:

Q Okay. So let ne understand this. You're telling

the Secretary that we've got doubl e-di ppi ng and we've got to

put in a requlation to control it, but you don't know the

rules of the dipping that they're doubling in. 1s that --

A. | think that m scharacterizes. Wat | said was
that there's -- the option of benefiting fromtwd pools is
not -- is what we want to prohibit --

Q Ckay.

A -- and that I'"'mnot intimately famliar with the

operations of the California pool.

Q All right. But the truth is, is that unless you
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have quota, that the overbase price consistently runs bel ow

the federal order manufacturing prices; right?

A. l'"'mjust -- Ben, I'mjust not famliar enough

with those price series. You know, they're -- that's a

matter of record.

Q All right. So if it establishes that a producer

goi ng to a cheese plant has overbase, is receiving |l ess than

the federal order Class Ill price, he nore than likely is

receiving less than the federal order blend price; right?

A. That woul d be likely true.

Q So it's not really a double-dip, then, is it, at
that point? -- he's got a negative and he's got a positive.

A. Is that producer pool in the California pool or
not ?

Q It would be in their pool as an overbase
producer, isn't -- if that -- if the record -- if the

nunbers would establish --

A. That's not always the fact..

Q What's the other fact?

A. That the producer may not be pooled in

California.

Q And then if he's not pooled in California --?

A. Then he could be pooled in a federal order if he

chose to and net the performance standards.

Q Al right. So | mean ny point is, under the
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doubl e-di ppi ng, okay --

A Uh- huh.

Q -- that you're referencing --

A. Yeah.

Q -- that a producer delivering mlk to a cheese --

a California producer delivering mlk to a California pl ant,

that's subject to that statew de pool -- okay?
A. Ckay.
Q -- could be receiving, would be receiving, an

overbase price, and that overbase price is less than the

Class Ill price, under the federal order, as shown by this

tabl e, and could be established by anybody's i ndependent

anal ysis of official records that are part of this hearinqg,

which is, generally speaking, the dass Ill is less than the

blend price in the federal orders. Right?

A. It's conceivabl e that coul d happen.

Well -- and if the producer in fact i s receiving

less than a blend price, or even less than a manufacturing

price, as part of participation in a statew de pool --

A Uh- huh.
Q -- how can he be doubl e-di ppi ng, under your
anal ysi s?
A Well, you're picking just any point in time?
Q 'mtalking -- ook at Exhibit 64. It appears to

be a fairly consistent nove, with some few exceptions.
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A. In those nonths, but there could be, sonetines,

and they're --

(Pause.)
Q Now, in -- you referenced 124 has this provision
ut in.
A Uh- huh.
Q How many non-pool plants, cheese plants, are in

the Pacific Northwest and available to plants in the Pacific

Nort hwest to bal ance their production?

A. Hal f a dozen

In Oder 131 how many plants?

Probably UDA' s pl ant.

(No audi bl e response.)

Q
A
Q One plant.
A
Q

Now, if you have a -- you would acknow edge,

woul d vou not, that there's a juxtaposition between

California and Arizona, that there is the ability of mlk to

nove fromCalifornia forns to Arizona plants or fromAri zona

plants -- or farnms to California plants; right?
A. You nean can mlk nove back and forth?
R ght.
A. Yes, it can.
Q And in fact it is noving; right?
A. Yes, it does.
Q Subject to, | think, a proprietary Suprene Court
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A. There's mlk that noves between --

Q Ri ght .

A. -- the two states.

Q And the -- you're also aware, are you not, that

in California now, that a producer has to choose to be in

the pool for at least 12 nonths; are vou -- right?
A. Yes, |'maware of that.
Q All right. Soisn't it -- so if you have a

situation with a processor, or a producer in California

wi shes to supply nmlk to a plant in Arizona, or sone other

federal order, New Mexico or out of California into O egon

or Washi ngton, okay, that they would have to nmake a

long-tine commitnent to do that; right?

A. Not in every case, but for the npst part,

YES.

Wiy wouldn't they in every case?

A. There are ways to do that.

Q And how s that?

A. | don't care to provide those for the record.
Q Now, if the producer -- let's go back, let ne

ki nd of back up. Let's say that the producer, in

California, decides to go to a federal order plant and he

still stays a participant of the statew de order, okay, how

will that mlk be priced at the federal order plant,

under

your proposal ?
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A. One nore tine, a producer in California --

Q kay, it's a California producer

A Uh- huh.

Q He ships mlk to a pool plant in a federal order
A. Ckay.

Q But under your proposal, he still retains his

position in the statew de pool.

MR. ENG.I SH: Your Honor, objection -- Charles

Engli sh, for Dean Foods and Shanrock Foods -- that's a

m scharacteri zati on of how the California system works: you

cannot be pooled on California if the mlk is received

outside of California, and | think we have a | ot of

di scussi on about this, going the wong way, from people --

you know -- it just can't happen

THE WTNESS: That is true.

MR ENGISH So that's just a

m schar acteri zati on.

THE COURT: What's your response? | nean, | --

MR. YALE: Well, | nean the point is, Your Honor,

let them ask the guestion. this is their expert testifying

on the proposal, if he knows that. |'ve asked himthe

question; he doesn't seemto have explained it --

THE COURT: That's true, he can answer the

question as asked, and if there's sonething wong with it,

guess it's up to himto point that out.
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MR.__YALE: Right.

BY MR YALE:

Q | nean, let's -- if a producer ships mlk to a
federal order pool plant in California and he still retains
his ability -- you know, | nean it could be a cheese plant,

in the federal order, right, that could be a pool plant,

right, and he retains his -- he's still part of the

st atewi de system okay?: How would his mlk be priced,

under the federal order plan, under vyour proposal?

A. Again, we wouldn't -- our proposal would have

the effect of: not being able to be in both pools. So what

has typically happened, for exanple, in Oder 30, after the

| anquage went in place, was the Order 30 WNarket

Admi ni strator would make contact with the folks in

California, the California CDFA would tell the Order 30

mar ket adninistrator: this producer is -- or is not -- part

of the California pool.

|f he were not a part of the California pool,

then he could be pooled in the federal order pool and

recei ve whatever benefits there were. If he was a part of

the California pool, then he could not be pooled in the

federal order and would not be able to receive benefits.

Q Al right. And what price would he receive for

the mlk he delivers, if he -- under that scenari o?

A. | would presune: the |lowest O ass price.
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Q Ckay. Now, going back to the objection of

M. English, and his comment was that if you nopve your mlk

out of California, into a pool plant in the federal order,

that yvou lose the ability to have that nmlk part of the

statewi de pool: right?

A. Uh- huh, under nobst circunstances.

Q Ckay. Now, if that puts that producer in a

situation he can no longer participate, he's nade a deci sion

to de-pool his mlk for 12 nonths, he --

A. In California?
Q Under the California provision
A. Ckay. So a California producer has el ected not

to be part of --

Q Ri ght .

A. -- the California pool for 12 nonths.

Q That would be his only -- he would have to nake
that decision -- to nove his mlk into the federal order --

to receive nore than just the Cass price, he would not be

able to receive the blend price otherwise; right?

A. Haven't had tine to think that through, but on

the surface, that sounds correct.

Q So in fact aren't we creating a trade barrier for

California producers to nove into federal order plants by

your proposal ?

A. Didn't we just say that they had the choice to do
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that ?

Q But it's a heavy choice, is it not? -- for 12
nont hs.

A. Choice is choice, isn't it? 1s "heavy" a
characteristic?

Q Now, one of the things -- you're also aware that

sone producers can receive a base; right?

A. In California?

Q -- quota price. l'msorry.

A. Correct.

Q Al right.

A. Yes.

Q And that's over and above the overbase; right?

A. Correct.

Q Not all producers receive that.

A. That's correct. That's ny understandi ng. Again,
|'mnot an expert in California, but --

Q But quota is based upon mlk that is marketed in
California; right?

A. Correct.

Q And the producers own that quota, they have an
ownership interest in that quota; right?

A. Yes.

Q And they get it -- those who own it get it, and

those who don't, don't.
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A. You nean those who have the quota --

Q Have -- riqght.

A. -- get the benefit of the quota and those who do
not have --

Q Ri ght .

A. -- quota do not get that benefit.

Q Ri ght .

A Correct.

Q Al right. So it's as much a function of their

ownership as it is of their marketing choices; right?

A. | think that is correct.

Q | want to conme back to your original thing with

your changes, let's shift gears here a mnute and tal k about

your proposals.

First of all | have one guestion: Are you

proposi ng that 124.10 also read the same way as this?

A Yes.
Q Ckay. So if you would, let's -- I'dlike to --
I'mjust going to look at -- rather than the exhibit, let's

| ook at Page 3 of your testinony. And the charges that

you're tal king about are your changes fromthe notice

provi sion; right?

A. That is correct.
Q Ckay.
A. The changes that |'mtestifying now are those
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mar ked with a doubl e underline. Any of the other changes

that were in those were testified to in Seattle.

Q Ckay. What is the reason for the change --

think I know, but | nean let's just go -- the change in the

definition of the distribution or the disposition. Wy --

what's wong with just saying that there's distribution

within the marketing area?

A. |'ve covered all that in the -- in Seattle, so

again, I'mtestifying now just on the changes that are

mar ked with a doubl e underline, so if you'd direct those

questions to -- those otherwise were in the record already.
Q So you're not going to answer that question.
THE COURT: You can answer -- | nean, he can ask

the question again, it's been a few nonths, if there's an

easy way to -- if there's a not-long way to answer it.

THE W TNESS:  Ckay.

A. | don't renenber what | answered before.

BY MR YALE:

Q Al right. Llet nme ask you this question. 1Is

this | anguage change necessary if the Secretary finds

there's no need to put a cap on the size of a producer-

handl er ?

A. Yes, we would want the -- want that | angquage in

place, if there was no cap, but our proposal calls for a

cap, and that's what our expectation is.
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Q | _understand that's your expectation
Now, part of this is to deal with this -- | think
it's provision 6, wth the distribution to other -- I'm
sorry, it's not 6 -- tothe mlk that is delivered to -- I'm
sorry, it's 5(i)(i) -- to a non-pool distributing plant.

That is part of the reason you need that change,

right, because it's not distribution only but it's also

distribution to a non-pool distributing plant; right?

A. Wuld you -- try your guestion again.

All right. Let's start over again, okay?

Q.
A. (No audi bl e response.)
Q.

You're saving that if the -- that this | anguage

you want irrespective of whether the Secretary inposes a

3 mllion cap. Is that your testinony?

A Yes.

Q Al right. And the only real difference in here

is that it talks about this distribution to other

distributing plants. You see that, in your proposed change?

A. Again, | think these are all things that we

covered in Seattle, so --

(Pause.)
Q So you're not going to answer the question.
A. No.

Q Ckay.  You think that you' ve got everything in

the record vou need to establish -- to inpose a 3 mllion
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cap and to prohibit the distribution of nmlk to non-pool

pl ants outside the federal order, is that your position?

A Yes.

Q Ckay. That we could close the hearing today and

the Secretary has sufficient record to do that?

(Pause.)
A Yes.

Q And the Secretary has the authority under the Act

to i nmpose a producer-handler to pay into the pool for mlKk

that he owned at his farm he never sells, except in

packaged form to a retail custoner?

A. | think we've been through that, but: Yes.

Q You nust have attended sone days | didn't, so --

okay. Al right. You testified today, under Section 6,

that -- about this idea of the wholesale custonmer;: right?

The | abel --

A
Q The | abel change.
A

Yes.

Q Is there any difference in that | anguage fromthe

| anquage that currently exists under Order 1131.107?

A. | don't think so.

Q Now, you woul d agree, would you not, that unl ess

a producer-handler is big enough to supply an entire chain,

that they are going to be prohibited fromselling mlk to

t hose chains? |Is that right?
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A. | disagree with that.

Q Why do you disagree with that?

A. This |anguage is pretty specific inits

application and its interpretation even today, and it is,

vou know, | abel and contai ner.

Q Al right. So let's talk about a private | abel

that the store -- let's say that, you know, the chain store

has a | abel that they call Happy Farm that they use as

their private label for all of their mlk.

Yes.

50 stores.

> 10 P

Yes.

Q Al right. And they only sell it in gallons, and

they got --

A kay, they only sell it in gallons, that's one of
the farns --

Q Gal | ons.

A. Ckay.

Q Then the four, the skim the reduced, the | ow

fat, and the whole fat. All right?

A Yes.
Q Al right. Now, first of all, is vyour |labeling
t al ki ng _about : if a producer-handler delivered all the

whole mlk under Happy |abel to all of the stores, is that a

violation of this provision?
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A. |f the producer-handler --

Q Delivered all the whole milk but none of the

reduced fat, skim or lowfat. |Is that a sinmlar or is that

a different |abel?

A. | would say that that would be a violation.
We're tal king about container and label. So gallons of
Happy Store --

Q Ri ght .

A. -- would be the qualifier and it would be -- if
there -- it would prohibit there being a sharing of gallons

of Happy | abel, Happy --

Q Irrespective of whether it's --

A. Yes.

Q -- reduced or whole fat --

A. Yes. Yes.

Q Ckay.

A But it would not affect half-gallons or quarters

Or ice creamor pints or sour cream

Q Ckay. So at this point, if a producer-handler

wi shed to distribute the private |abel, Happy Farm to these

chain stores in the gallon form it would have to supply al

of the gallon m xes.

A Yes.

Q Now, woul d that include the chocolate mlk?

A. Gal |l ons?
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Q Yes.

A Yes.

Q All right. So they'd have to provide all the

chocolate mlk --

A. Cont ai ner and | abel are the qualifiers.

-- and the whole mlk, the reduced fat --

A Yes.

Q -- all of that.

A Yes.

Q Ckay. At all the stores.

A Yes.

Q And if they can't do that, they can't have part
of it

A Correct.

Q All right. Now, isn't the Secretary already

empower ed and have the authority to investigate, under this

provi sion, under the interpretation he has now, to see

whet her _or not the producer is riding -- or the producer-

handler is riding the pool? Does he need any new

i nterpretation?

A |'mnot sure | understand your question.

Q Well, let ne -- terrible guestion. Let nme start

all over again.

VWhat evi dence do you have, under the current

| anqguage and interpretation, that a producer-handler is
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riding the pool?

A. Again, |'mnot sure | understand what your

question is.

Q Al right. Wiy do we need a change in

interpretation, that you've proposed in your testinony?

A. Ckay. Over the course of, you know, devel opi ng

our position, we |ooked at this |l anquage that's currently in

Order 131 and we liked the idea. W went back and | ooked at

the order hearing that put it in place, we |ooked at sone of

the rationale for why it was put in place, and we

i ncorporated the | anquage, between -- when we nade the

nodi fication, we felt like that our position wasn't as clear

as we wanted it to, so we're providing additional detail

t oday.
Many tinmes you perhaps thi nk you understand how
-- _you know, what sonething -- what the | anguage neans and

how it nmay or nmay not be interpreted, and it seens to be

that the things that -- if you want themclear, you need to

try to provide detail at the hearing to give the Marketing

Adni ni strator sone gquidelines and direction, you know,

| ater.

Q Do vou know how nuch market share that woul d deny

pr oducer - handl er s?

A. | do not.

Q Do you care?
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A. | don't know the answer. | don't know how nuch

mar ket share it would or would deny.

Q You woul d agree that the -- increasingly mlk is

sold through chains -- grocery stores and box stores and

war ehouse stores, right?

A. (No audi bl e response.)

Q -- that the increasing anount of mlk sold to

consuners goes through chain grocery stores or warehouse

stores or other nultiple store --

A. Yes, retail supermarket outlets are the --
Q -- _gqrowi ng thinag.
A. --_ predoni nance.

Q Right. GOkay. And that that woul d deny those

stores the opportunity to purchase mlk from anot her vendor

if it's a producer-handler?

A. Agai n, the requirenent | abel-/container-specific

and not the entire product line.

Q So if they said Happy Producer-Handl er Farm

i nstead of Happy Farm they could do that.

A. W have thought of that, and there would --

probably be sone market adninistrator discretion that'd have

to eventually, you know, incur, and that also exactly points

out the need for sone type of volune cap because of the

i nnovative opportunities to get around sone of the

pr ovi si ons.
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Q Okay. Let's | ook over on Page 12 of your

testinony.

A. Ckay.

Q And you talk about a price advantage or a
subsi dy.

A Yes.

Q VWhat's the subsidy that Mallorie's Dairy receives

under O der 124? How nuch subsidy did they receive in

Decenber of 20032

A. Where are vou tal king about on Page 12, Ben?

Q VWhere it says "The term'outliers' seens to be an

accurate description of these farns."

A. .

Q "It seens unusual to pursue a policy that grants

a tremendous price advantage (subsidy) to the |argest

.6 percent of the popul ati on.

A. Ckay. The price advantage |'minplying there is

the difference between the Cass | price and the blend, that

had been pointed out in several exhibits that -- as part of

t he advantage to a producer-handl er.

Q Ckay.
A. It's been testified to.
Q But it's never been testified to by any

producer-handler; right? No producer-handler said they get

the difference between Cass | and the blend; right?
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A. | don't know that | heard anybody say that.

Q Okay. Now, does the federal order pay themthis

subsi dy?

A Does the federal order pay them --

Q -- a subsidy. Isn't a subsidy: receiving a
payment? | mean, do they receive a subsidy?

A Wll, if there's a semantical challenge here, the
thought in nmy statenent -- or what | intend to say is that
it seens to have an unusual policy that -- to grant the

| argest percentage of the popul ation a price advantage.

Q And the price advantage is they get this

difference between the dass | and the bl end.

A. That's right. They're not obligated to settle

with the pool for the Cass | price.

Q Now, so | understand this, so that -- vyou take,

yvou know, whatever the size of that producer-handler, vyou

take that tines that difference between his classified plant

price and this blend price and he pays that into the pool;

right?
A The normal pool operations --
Q Ri ght .
A. -- would be of -- a handler accounts to the pool

at the Cass prices on the pay inside and then they draw out

the bl end price.

Q And who does that noney go to, that he pays it?
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A. It goes into the pool and is distributed to all
producers.
Q To the producers who deliver mlk to his dass |

conpetitors?

A. To all producers who deliver to the pool

Q It would include the producers that deliver to

his Cass | conpetitors; right?

A. Yes, it woul d.

Q And it include includes mlk -- npney that would

be paid to producers who produce cheese.

A. It would.
O__powder.
A. It would.
Q Al right.
A. It would.
Q That he doesn't get any of.

A. H s producers -- is he now a nenber of the pool,

in your exanple?

Q VWll, at sone point he becane a pool, because he

has to pay into it; right?

A. Yes. So he would draw back out of the pool, just

like all of those other producers that you just nentioned,

or "she."

Q Ckay. In the -- the next itemyou have there on

Page 12 -- and you have this thing, "Dr. Knutson di sparaged
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several conclusions," et cetera.

A Yes.

Q Ckay. Wiat is the anount of rapid growmh that's

occurred in the Pacific Northwest anong producer-handlers in

the last six nonths, what's that rate of growh?

A. The predom nance of growth that's been shown thus

far has been in Oder 131

Q And what's the growth in Oder 131 in the | ast

si Xx_nont hs?

A. That | can't tell you; | don't know.

Q So his statenent that it was not substanti ated,

if youcan't tell us, is probably a pretty accurate

statenent, isn't it?

A. No, that's not true. He said that there was no

way to draw any concl usi ons because there had been no data

publi shed since 1998, and there has been data -- there's

data in the record since 1998, there's data put in that

showed snmall volunes growing to larger volunes. There's

data showing the growh of, in one case, Sarah Farns'

operations, all that data has been in the record. There's

data fromthe market adninistrators, that was introduced as

a part of our testinony, that showed volunes of d ass |

sal es by producer-handlers by order, and Dr. Knutson did not

seemto be aware that that data was in pl ace.

Q Now, you also nention, over on the next page,
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sonet hi ng about -- that -- selling milk to cooperatives

under G ass. You don't know -- first of all, do you know i f

DFA's purchased any mlk fromany of ny clients?

A Yes.

Q And are they the only cooperatives that purchase

m |l k from producer-handl ers?

A "Is DFA" --

Q Yes.

A. -- "the only cooperative that purchases mlk" --
Q In Order 124.

A | do not have direct know edge. 1 have heard

M. Van Dam and M. Marshall say -- and M. MBride, | think

he testified also that they fromtine to tine purchase mlk

from producer-handlers, but |'mnot aware of the details of

that transaction.

Q And you don't know what price they paid for it.

A. | do not.

Q And you also -- the next question is -- you have
an ownership in Wlcox, is that -- | think was your comrent?

A Yes.

Q And that they buy milk at dass Il or 1V?

A DFA buys milk from producer-handlers and procures

mlk for WI cox.

Q Ckay. And is that a standing offer at IIl or IV

or is it: depends on the market, if you need it and you'll
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pay it, otherwise it's --

A. You nean any day of the week would we buy mlk --
| don't think that's the case. The -- we buy mlk from
producer-handlers in varying quantities. | do see those

quantities, vou know, through sonme other duties that | do at

my job, | have sone responsibilities for the pronotion

paynents that are nmde by DFA.

So when you buy nilk froma producer-handler, vyou

becone the reporting party, so | do see those guantities and

volunes. It's varying, sone nonths it's zero, sone nonths
it's been, you know -- | think probably the npbst has been
over a mllion pounds, and when | inquired about the people
who do the invoicing, | asked them specifically about the

paynent rates, and | was told that we pay for that mlk the

lower of Cass Il or IV, Iess any 15-cents pronotion

paynents, which we in turn funnel on to the pronotion

agenci es.
Q Movi ng on over to Page 14, vou tal k about "the

wei ght of evidence that shows the producer-handlers do not

pay the sane prices as reqgqulated handlers," and you used the

term"disorderly."

A Yes.

Q Ckay. And is vour definition that that al one

makes it disorderly: right?

A. The thought process there is that one of the
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functions of orders is to attend -- is to attenpt to assure

that all handlers pay the same mininumprices, and that's to

ensure conpetitive equity at the mninumprice level in the

mar ket pl ace, and so in this case it's our belief that it

doesn't occur, and we think that testinpbny i s substanti ated

by many of the handl ers, who have testified in both Phoeni x

and Seattl e.

Q Now, vesterday there was put into evidence two

exhi bits, one produced by the USDA, showi ng the gallon costs

for mlk. Do vou recall that? | can't renenber the

nunbers. | pulled out the wong copy.

MR._BESHORE: 63 and 62.

MR. YALE: 63 and 62. Thank vyou.

BY MR YALE:
Q Do you recall those?
A. These?
Q Yeah, you have themin your hand.
A. Ckay.
Q Al right.
A | think these belong to M. Hettinga, though
Q Yeah, | know they do, they deal with

M. Hettinga. But ny question first off is, is there

anything else in the record that shows actually what any

producer-handler sells mlk for on a specific nonth, on a

specific unit, to a store, in the record, other than this?

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2797

Is there anything else in here, in the record?

A. There was -- there was data that was inserted or

was put in the record by M. Herbein.

Q In ternms of what actual producer-handler --

A. Is there an actual price announcenent?

Q Actual price announcenents by any other producer-
handl ers.

A. | do not recall any others in these.

Q kay. Any other price announcenents for -- well,

let's just use this period of tine, COctober through January

-- Cctober of 2003 through January 2004, any price

announcenent from any regqul ated handl ers?

A. | do not recall. 1 don't think there were any.

Q In the sane market. Right?

A. | don't think so.

Q You would agree that if those records were in,
that you could show -- you could see whether or not the

prices were different, that the producer-handlers were

selling different than the handlers; right?

A. | think there had been opportunities to do that.

Q And whose obligation is it to prove in this

heari ng, what's vyour understandi ng?

A. Well, | think both sides have putting in what

they think -- that they can provide to the Secretary to nake

his or her decision.
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Q You don't understand that the proponents have the

burden to convince the Secretary to make a change.

A. "The proponents have a burden." The proponents

have put in a preponderance of evidence to convince the

Secretary.
Q Ckay. Now, there is -- but there's no other

statenent in the record, that says: Safeway will sell

gallon mlks at this price.

A. | think there were sone statenents nade by sone

of the -- sone of the producer-handl ers, about their markups

and their prices and how they operate.

Q Now, | don't know whether you | ooked at these

nunbers, but | think you can do a quick conpare and you can

see that these prices, anyhow, indicate that the price sold

to -- or offered to -- what was it, Veterans Market, exceeds

the mninumCass | prices. Right?

A. | did not exanine these nunbers.

Q But if it exceeds the dass | price of the

mar ket, how can you say that it's disorderly?

A. Again, | did not exam ne these nunbers. | don't
-- 1 don't --

Q | nmean, the record will show for itself --

A. | don't nmake any claimto be able to take apart
the retail, wholesale prices.

Q All right. Look, | think, at -- look at the one
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t hat says Sarah Farns.

A. Ckay.

Q For 3.25 percent whole mlk, and what are they

selling that for?

A. It's at $1.73 per unit.

Q And | ooki ng over here on the other narket, from

the Market Administrator for Oder 131, for January, what's

the price per gallon, nininumprice for mlk?

(Pause.)
A. Ilt's at 121.13.
Q And how nmuch analysis does it take to determ ne

whet her 121 is less than 173?

A. Not any, if there's conparable prices.

Q So how can you take the position -- and

unfortunately, this is all we have in the record, but how

can vou take the position that this price is disorderly?

A. Again, | don't have all of the detail about how

it was conposed, don't have all of the details about, vyou

know, what was in it or what was in it, you know. | do know

that, yvou know, there was no settlenent with the Market

Admi ni strator and the pool and the producers at this price,

SO --
Q W understand, we agree with that.
A. Ckay.
But the point is, is that this -- the announced
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price exceeds the Cass | price in that market: right?

A Yes.

Q Ckay. And whatever difference in there would

have to enconpass any processi ng costs and packadi ng costs

and transportation; right?

A Yes.

Q Okay. Now, if -- and I think there was testinony
that -- well, | don't need to go there. Al right. The
only difference, then -- 1'magoing to start over

Assune for a nonent that you have two plants, and

for the noment we're going to call themrequl ated pl ants.

kay?
A. Ckay.

Q They're in the market, plant A and plant B

Plant A is supplied by producers or a co-op over here, and

plant B is supplied by yvour co-op. Ckay?

A. Ckay.

Q And they pay the same mininumprices into the
pool .

A. Ckay.

Q The sane size plants. And you're supplying the

mlk, and this plant over here, plant A has the ability to

process nilk at three cents a gallon than plant B.

A Uh- huh.

Q Al right?
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A. Ckay.

Q And it takes advantage of that and it sells it to

its custoners at a |l ower price.

A Yes.

Q And plant B over here is starting to | ose sales.
A Yes.

Q Which would be a logical thing, in a free,

dynam c narket: right?

A Yes.

Q Al right. And plant B cane to you and said --

and you're just selling it at the C ass prices. | can't

stay in business with this quy because he's selling mlKk

cheaper than nme, because he's got plant costs | ess than

mne.
A Yes.
Q Is that disorderly marketing?
A Are they both paying the regulated price?

Q They' re paying the requl ated price, they're both

requl at ed handl ers.

A Then if I'"'ma supplier, | don't have too nmuch to
say about that. 1'min that position fromtinme to tine.

Q That's right. Because the Secretary doesn't have
authority --

A They're both paying the sane requlated price, so

if either of those suppliers cone to ne with, you know, sone
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mar keting i ssue and they're both paying the nininumprice,

that's about the extent of it as a supplier, I can or I'm
willing to do sonething about.

Q Ckay.

A. | don't think that has anything to do with the

Secretary's authority.

Q Let's go to -- let's go to another situation, and

assuning that plant A and plant B still have the sanme costs

for their raw mlk --

A. Ckay.

Q -- _one may not be paying into the pool, but one
is paying into the pool. Ckay?

A. Ckay.

Q Maybe there are two different pools or --

A. Ckay.

Q -- adifferent deal, but they're paying the sane
price, and plant B cones to you and says -- and yours is the
regul ated handler -- and says, "Those guys are beating ne 2,
3 cents a gallon, I"mlosing business, and it won't be |ong:

| won't be able to use vour nmlKk anynore."

Now, is that a concern of the Secretary's?

A. And are both plants in this case paying into the

pool ?
Q They' re not both paying in the pool but they're

both -- their costs are basically the sane.
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A. My concern would be: is one requl ated and one

not, and what mght be the inplications of that.

Q So you would use the requlation of this plan A so

that vour plant, that's poorly-requlated, that's | ess

efficient, can have an advantage, or at |east bring back

sone kind of conpetitive bal ance, by using the requl ati ons;

right?
A. | don't think that's what | said. Back in vour

first exanpl e, where everybody was on the sane requl atory

standard, | said at that point | don't think I could have

much to say about their efficiency, and | think the same

t hi ng hol ds here.

Also, | would be concerned about, vou know, were

both plants requlated, if one was not, vou know, how that

m ght affect marketing, and that, | think, has been

consistent in the thene of this hearing.

Q | don't disagree that you' ve been consi stent,

M. Hollon, on that position. M question comes down to,

t hough -- but isn't --

The real issue is that if the -- the real

advant age between a producer-handler in, say, Kent,

Washi ngton, or Lynden, WAshington, is the fact that it's

created an efficient ability to process nilk and distribute

it, and that's its advantage over its conpetitor

VWhat busi ness does the Secretary have in
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requl ati ng that producer-handler, to take away that

advant age by assessing the difference between Cdass | and

bl end?

A. VWll, vou' ve pointed out all the efficiencies and

the entrepreneurial skills and the good operators and --

| 've heard sone pretty annzing stories of sone

entrepreneurial skills and good operators. | presune they

woul d be just as entrepreneurial and just as good and

skilled an operator if they were requlated or if they

weren't?

MR. YALE: | have no other guestions, Your Honor.

THE COURT: 1'mgoing to let the opponents doi ng

their questioning, it just sort of gives alittle nore

symretry. M. Ricciardi.

MR. RICO ARDI: Thank you, Your Honor.

Al Ricciardi, for Sarah Farns.

CROSS- EXAM NATI ON

BY MR. R CCO ARDI :

Q &ood nmorning, M. Hollon.

A. Good norning, M. Ricciardi.

Q M. Hollon, I'"'mgoing to ask you a couple

questions that are based principally upon sone of the

statenents made on Page 14 of vyour statenent, although we

haven't admtted that in evidence; you read it in, and we've

testified to it.
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A. Ckay.

Q You' re not aware of any specific information as

to what any box store, located either in Order 131 or

anywhere else, has paid for mlk; correct?

A. The information that | have would have been what

was put together in M. Herbein's testinony.

Q And vou recall M. Herbein said he didn't have

any data fromany stores in 131; correct?

A. VWhat | recall is that he had -- he based his data

off of retail price and margi n expectations and his

experience at cost structure.

Q And he didn't have any specific data as to what

was actually paid by any box store anywhere for any nlk;

correct?

A. That's correct.

Q But it is your testinony, as | understand
Paragraph -- or Page 14, that essentially a requl ated

handl er can't conpete with a producer-handl er for a box

store custoner. Correct?

A. The analysis, that we've put into the record, and

the scenario that | outlined a while ago, starting with the

retail price on the store shelf and working backwards, wth

the best data that we have, indicates that fact.

Q You're aware of WIlcox Dairy?

A Yes.
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Q They' re requl at ed?

A Yes.

Q They in fact have agreenents in Washi ngton and
Oegon, | believe, with Costco; correct?

A. |'msorry, I'mnot privy to that. That may well

be true, but 1"'mnot privy to the retail agreenents.

Q Assunme for a nonment that they do.

A. Ckay.

Q If Wlcox, a requlated handler, in fact has
agreenents with a box store like Costco to sell in Oregon

and Washi ngt on, then obviously they are able to conpete with

producer-handlers in Oder 124:; correct?

A. Agai n, under the assunptions there, it would be:

Ves. Don't know what all the mix of business is, that they

have.

Q If that's true, wuld that call into gquestion the

concl usi ons reached by you and by M. Herbein that soneone

who's requl ated cannot conpete for box store business with a

pr oducer - handl er ?

A. Agai n, vou have to ook at the broader m x of

business. | think, you know, M. Herbein's exanple, again

wor ked through with M. Mrrison, was on a stri pped-down,

vou know, nodel, that it reached the conclusion that a

handl er could not pay a requlated price at the prices in the

mar kup that were in place, and again, you know, | don't know
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that those markups are always uniform but that was based on

M. Herbein's experience.

Q But vou would agree with ne that the anal ysis of

a requl ated handler like WIlcox being able to make a dea

with Costco neans that it contradicts M. Herbein's

concl usi ons and your concl usi ons?

A. If vou have the right set of circunstances, it

coul d happen.

Q You were here for the exanmi nation by M. Beshore

of M. Hettinga vesterday; correct?

A Yes.

Q Your position at DFA, again, is what?

A. Director of fluid marketing and econonic
anal ysi s.
Q How | ong have you worked there?

A. For Dairy Farners of Anerica?

Q Yes, sir.

A. For it or its predecessor since 1979.

Q So vou're fanmliar in general with the business

of DFA since 1979

A. I n general.

Q Are vou famliar with the order requirenents,

such as permanent injunctions, which DFA is subject to,

preventing anti-conpetitive and predatory behavior by it or

its predecessors?
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A. | amgenerally fanmiliar, I'"'mnot in a |l ega

capacity, but I"'maqgenerally fanmliar.

Q Are there current permanent injunctions that DFA

is currently operating under, whether state or federal ?

A. There are sone consent deqrees that are binding

on DFA.

Q M. Hettinga can renenber that, but you do recal

t hose?

A. There are sone.

Q Again | want to talk about sone of the
informati on on your -- Page 14 of your testinony. Again,

the assunption you raise, about the nmddle of that

testinony, is that producer-handlers don't pay the sane

prices as requl ated handl ers; correct?

A Yes.

Q And it's that alone, vou say, that is disorderly:;

your opinion would be that that is, by itself, a definition

of "disorderly marketing." Correct?

A. That's -- that's the major function, that

producer-handlers don't settle with the pool at C ass price

val ues.
Q Let's assune that a producer-handler is paying
the sane price as a requlated handler. |Is that disorderly,

in that particularly market?

A. In your exanple, are they paying it to the pool?
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Q No.

A. Again, our conplaint, if you will, is that they

don't settle with the pool at requl ated prices.

Q But if they're paying the sane price as a

requl ated handler in that particular market, whether they

pay it into the pool or not, why is that disorderly?

A. If it's paidinto the pool, then they're on the

sane requlated mi nimum price as every other handler, it's

transparent, it's clear, and those values are shared equally

in the pool, which is part of the function -- those are main

functions of federal orders, which are, you know, policies

t hat we have established by Congress.

Q Let's assune that you have a producer-handl er

that is trying to conpete for business with a requl ated

handl er and the requl ated handler offers the custoner mlKk

at less a price than the producer-handl er can produce the

mlk for. |Is that an exanple of disorderly narketing?

A. As long as both handl ers are pool handl ers and

are paying the pool at C ass prices, you know, those types

of transactions that -- | don't have a dog in that hunt.
Q But at that -- that's not what | asked
A. | understand that.
Q My question, M. Hollon, was this: You have a

pr oducer - handl er and a requl ated handl er conpeti ng for

busi ness, for a particular custoner, the requl ated handl er
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offering the custoner a price |lower than the producer-

handl er can manufacture for and sell for. |s that an

exanpl e of disorderly nmarketing?

A. That's a difficult gquestion to answer, and |I'm
going to tell you, | don't think so, | think that -- but the
qualifier -- | have to start off with ny assunptions, you
know, at a different spot than you, | have to start: that

they are both requl ated handlers, and fromthere, their

behavi or is, you know, both beyond the pale of requl atory

authority and to sone extent beyond the pale of where I, as

a supplier -- 1 start to run into legal issues if | get

involved in those kind of things, and |I'm not sure that

that's a place, vou know, that | can care about, if vyou

wWll.

So | understand the exanple that you're placing,

but | don't think that that's a -- that's disorderly in the

sense of, vou know, a federal order hearing or federal order

requl ation or sonething that the Secretary going to, vou

know, have a say-so with.

Q Ckay. Well, | have a couple of things, and then

I'Il -- then I'll sit down. Well, first of all, |'ve got

people on the left side of the roomthat really do care

about that --
A. Uh- huh.
Q -- because it inpacts their business and whet her
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t hey can stay in business. But let's start it this way.

Your assunptions have been that a producer-

handl er isn't requl at ed. In fact a producer-handler is

requl ated, isn't it, it's subject to the requl ations

currently in place as to whether or not it is going to neet

the qualifications of a producer-handl er and subject to

audit by the Market Adninistrator, et cetera; correct?

A. They are required to report, vou know, to the

reqgul ation, they are not subject to mnimum pricing

requlations, that's obviously the key factor, but you have

outlined sone of the things that they are required to do.

Q Ckay. So the Secretary, because a producer -

handl er is subject to sone requlations, in ny exanple woul d

have at least a concern if in fact the producer-handl er

couldn't conpete in that particular market with a requl ated

handl er on price because, based upon your own definition,

that's disorderly.

A. | don't think that your conclusion is right. |
nean, the -- dairy farmers go in and out of business every
day, and that's not the Secretary -- fromthe federal order

standpoint, that's not the Secretary's concern. The

Secretary of Agriculture nay be concerned that they're nore

or less producers of anything, but dairy farmers go in and

out of business, processors go in and out of business, dairy

farners get larger and smaller, accounts get traded back and
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forth, those kind of -- are not federal order requl atory

concerns.

Q Dairy farners can go out of business in an area

even if there isn't disorderly marketing; correct?

A Yes.

Q Dairy farmers can go out of busi ness because they

can't conpete with other requl ated handl ers because their

efficiencies aren't as good; correct?

A. Dairy farners and --

Q Excuse nme, | apol oqi ze. Processors can't conpete

with other processors --

A. Yes.
Q -- because their efficiencies aren't as good.
A. Yes.
Q Dairy farners can't conpete with other dairy

farnmers because their farm practices aren't as good. I

nean, there are a variety of reasons why farners or

processors will go out of business.

A. Those types of reasons night be a Farm Services

Adm ni stration question, but they're not a federal order

questi on.
MR. RICCIARDI: Nothing further. Thanks.

THE COURT: This nmight be a good tine for a

br eak. Let's take a norning break, let's take a 15-m nute

br eak and reconvene about 20 ninutes before the hour. Of
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the record.

(O f the record and reconvened.)

THE COURT: On the record. M. English, you were

goi ng to ask some questions.

MR. ENG.I SH: Thank vyou, Your Honor. Charles

Engli sh, for Shanrock Foods and Dean Foods.

REDI RECT EXAM NATI ON

BY MR ENGLI SH

Q M. Hollon, just one or two general questions and

t hen sone questions about Exhibit 64. You were asked a

nunber of questions by M. Yale that were prefaced with or

ended with the idea of a prohibited transaction by a

pr oducer - handl er or denied a narket.

A Yes.

Q Is that characterization correct, in vyour View,

as to what's attenpted to be done?

A. VWell, the dual pooling is choice of a market --

Q This isn't a dual pooling issue; this is

pr oducer - handl er.

A. Ah. Ckay. No. No. There's always -- if a

pr oducer - handl er can be a producer-handler, they can be a

producer and they can be a handler. So there's plenty of

choices involved in that. Denial would not be the right

wor d.

Q And now goi ng to the doubl e-di ppi ng, Proposal 4,
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i ssue. You've essentially answered one of the guesti ons,

which is: You viewthat as a choice as well?

A Yes.
Q That the sane nilk can draw a bl end price.
A. That is correct. Wen you draw both benefits, or

both blend prices, it's not always uniformas to who can

draw those, therefore you don't have a uniform sharing of

producer values, and in sone cases handl ers have differing

abilities to pay, and differing prices, and that's what

strikes at the disorderly narketing part.

Q Bei ng the sane issue for the whol e hearing, which

is: uniformpricing; correct?

A. Yes, that's true.

Q Uniform prices paid to producers and by handl ers;
correct?

A. Yes, that's correct, in both cases.

Q Let's ook at Exhibit 64 for a nonent. Based

upon your understanding, as Exhibit 64 has listed it,

California overbase price and federal order Cass Ill price,

are they announced based on identical conponents?

A. No, they aren't. | did ask M. Yale that

question, and: they're not based on identical conponents.

They may be fromtine to tinme by happenstance, but they're

not announced on a uniformbasis, both cases.

Q So if the Secretary is to look at this
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informati on and -- sonebody's got to standardize it at sone
poi nt .

A. That's correct.

Q And the California overbase price is nonethel ess

a blend price; correct?

A. There are nore factors than just the val ue of

cheese, whey, protein, et cetera, that's in the -- the d ass

Il federal order price is designed to be a price for

manuf acturing Cass Ill products, the California overbase

price has other values that are pieced together init.

Q But it is an enhanced price over the | owest

surplus price available for a farnmer in California.

A. That's its intent. | don't knowif it always

achi eves that, but that's its intent. Oherwise it would be

the 4B price or the 4A price.

Q And did you attend the first -- | think all of

them but let's start with the first -- hearing with respect

t o doubl e pooling?

A. | did, in Oder 30, in Mnneapolis.

Q And at that hearing, was the issue raised by any

proponents or opponents of the issue of double pooling with

respect to the California systemand asking for special

term nation request for overbase mlKk?

A. One of the --

MR RICCARDI : Let nme object, Your Honor. Wth
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regard to another hearing, and other evidence that we're

tal ki ng about, why is that relevant to any issue with regard

to 124 and 131, that were at issue in this particular

hearing right now. | nean, obviously they can -- they've

al ready taken official notice of the conclusions reached;

why is information regarding that particul ar proceedi ng

rel evant to anythi ng here?

MR. ENG.I SH:  Your Honor, the issue's been raised

here about overbase price versus dass Ill pricing and |I'm

asking this witness whether or not that precise issue has

been raised in another proceeding, and, if so, what the

resol ution of that was, philosophically.

MR RICOARDI: So what, Judge? The fact is here

a decision has to be nmde --

THE COURT: Well, the --

MR RICCIARD : Wy is anything that happened

there relevant to this issue?

THE COURT: Well, the "so what" might be

sonething for the Secretary to decide. | nean, the
Secretary mght want to | ook at her reasoning -- was it
"her"? -- at the time of the previous decision and conpare
it, I don't know --
MR RCAOARDI: | nean, Judge, if we had two --
THE COURT: | know. 1'mgoing to just let her --
| think this is going to be pretty quick. I'mgoing to |et
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hi m answer - -

MR. ENGISH It would have been over by now.

THE COURT: | recogni ze that.

UNI DENTI FI ED MVALE:  Maybe.

MR. ENG.| SH: No, it would have been.

THE COURT: You can answer that question, if vyou

can recoll ect.

A. There was a proponent at the Oder 30 hearing,

M. Hawn [phonetic] fromLand O Lakes, who raised the issue

that the dual pooling should not be a concern because the

California pool was constructed not to be a narket-w de

pool ., and he went through several pieces of analysis dealing

with base and overbase and how those were put together, and

then the decision witten by the Departnment: they rejected

t hat argunment and cane to the conclusion that it should be

pr ohi bi t ed.

BY MR ENGLI SH

Q | may have m sunderstood. | think yvou heard

differently than | did, but just in case: If M. Yale asked

you a question regarding California plants that are federal

order pool plants, do any such plants exist?

A. In the event he asked that question: | ' m not

aware of any plant in California that is a federal order

pool pl ant. If there is one -- maybe there is, but |I'mnot

aware that there is one, so | --
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MR. ENGAISH That's all the questions | have,

Your Honor.

THE COURT: Any further -- M. Berde, you have

sone _guestions?

MR. BERDE: | have one. Sydney Berde, for United

Dai rymen of Ari zona.

REDI RECT EXAM NATI ON

BY MR BERDE:

Q M. Yal e asked you whet her any producer-handl er

in this hearing has testified that the blend price was the

price that the producer-handler relies on for his pricing of

his Cass | products. You recall that?

A Yes.

Q Do you recall the testinony of M. Beene, who was

called by M. Yale as a witness in this hearing?

A. Yes, | do.

Q And M. Beene was associated with a producer-

handl er in Texas, was he not?

A. That is correct.

Q And do vou recall M. Beene's testinony that in

pricing their products, they use the blend price as the

transfer price for rawnlk fromtheir farmto the plant?

A. Yes, M. Beene did.

MR. BERDE: Thank vou.

THE COURT: Any further proponent questi oning?
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(No response.)

THE COURT: Any question fromthe federal side?

M. Tosi.
RECROSS- EXAM NATI ON

BY MR TOSI:

Q Good norni ng, Elvin.

A. &ood nmorning, M. Tosi.

Q Regarding the -- Proposal 4, on doubl e-di pping,
you're asking us -- | want to say it in a precise way.

A. Ckay.

Q You want us to rely on the findings of the

previ ous deci sions adopting prohibitions on the sinultaneous

pooling of the mlk on the Arizona - Las Vegas order and a

state order providing for the market-w de pooling of mlKkK.

A Yes.

Q And with regard to the inpact of pooling or the

si mul t aneous pooling of nmlk on two orders, let's for the

pur poses of this question assune that | nean two federal

m | k- marketi ng orders.

A. Ckay.

Q Even if the two orders have different bl end

pri ces, how does the sinultaneous pooling of the same mlKk

on two orders distort -- wuld it distort how each nmarket

uses ml k?

A. VWell, the producers in that case would not be

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2820

uniformy equal in their ability to access that, to get --

to be able to be dual -pooled, so there would be sone

difference in what producers return. Sone producers,

handl ers, or cooperatives may be npore adept and nay have

nore opportunities to dual -pool than others, so that is not

-- vou know, that would be disorderly. And then the ability

of those handlers to procure mlk, using the dual resources

of being able to dual -pool, or double-dip. That would be

also a disorderly exanple, where they woul d have resources

avai lable to themthat soneone else in the pool would not

have.

Q Usi ng the sane scenario, exanple here, then, the

si mul t aneous pooling of the same mlk on two orders, then,

would -- would you agree that it would distort the bl end

price paid to the producers?

A. Yes. There would be sone values in there that

may be earned that wasn't, you know, earned fromthe bl end

price and it could affect the conpetitive bal ance between,

you know, two pools, that m ght not otherw se take place,

just because of the ability to do that.

Q And you woul d describe that as an exanple of a

di sorderly marketing condition?

A. | woul d.

MR. TOSlI: Thank you. That's all | have.

THE COURT: Anything el se, anyone? M. Rower.
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MR. ROVNER.  Jack Rower.

RECROSS- EXAM NATI ON

BY MR ROVER

Q Good norning, M. Hollon.

A Good nor ni ng.

Q In your handout this norning here, on Page 5 --
A. Yes, sir.

Q -- Nunber 4, "The producer-handler is neither

directly nor indirectly associated with the busi ness control

Oor _nmnagenent," et cetera, it's alnost an adninistrative

question, but how deeply or how -- in your opinion, how

detail ed should we consi der ownership, for exanple if a

pr oducer - handl er owns stock in Eltree, Kraft is a handler --

A. Ckay.

Q -- is one share of Kraft -- or one share of

Eltree sonething that should be considered disqualifying?

In other -- it seens to be a little trivial, inthis -- that

i nstance, but that's --

A. That's a fair question. | would say, in that

exanple, no, that that probably should not disqualify. 1In

all cases there's probably going to be sone | evel of

judgnment that is going to have to be applied, and we've had

quite a bit of discussion with sone of the narket

adm ni strator staffs over these particular issues, and, you

know, in sone cases things are fairly clear, there may be a
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certain anount of -- there would be sone legal filings, that

woul d indicate sone kind of common ownership, that would be

a factor, sonme -- it gets to be harder

Sonme cases, vyou can tell that there is, you know

managenent control in sone formexercised over different

operations. So -- if there's a -- for exanple, your exanple

of conpany A and a share in another conpany, there's

probably not nuch opportunity to influence the nanagenent of

Kraft, in that exanple, by the producer-handler. If there
is an opportunity -- an opportunity to influence and there
could be sone | egal connection, | think that m ght be an

i ndi cati on of how deep the narket adm nistrator nmght dig to

exani ne that.

Q Following up just alittle bit -- well, the

owner ship business, that's described in the next section --

actually, | believe it's below but -- where | easing would

now be allowed, and | assune |leasing in both directions, for

exanple if a producer-handl er owned property that was to be

|l eased to -- for a shopping center, where an anchor store

woul d be a Saf eway, a Kroger, sone other publics, whatever,

again --
A. That would be, | think, too distant.

Ckay. |I'mtryving to get a handle on how a narket

adm ni strator would adnminister, literally, this kind of a

provision. W have a lot of |and and property hol ders who
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are al so producer-handlers, so I'mjust trying to get a

handl e on where the intent goes here and --

A. | think -- again, that's a difficult gquestion to

answer, and part of that's why vou're asking.

Q Ri ght .

A. It seens like that where the two direct

busi nesses, being a producer and being a procedure, have

sone _conmmon busi ness |link and where there can be sonme

influence, you know, again, just using that as an exanpl e,

back to -- that producer-handl er would not have a -- exert a

lot of influence over Safeway, you know, over what their --

how they run their business. On the other hand, if it were

a single conveni ence store, there nmght be sone relationship

t here.

The percentage of ownership, |leasing a piece of

property would be small, but being involved in the ownership

of the store m ght be sonewhat | arger.

MR. RONER. | appreciate that. Thank you.

MB. DESKINS: Charlene Deskins, Ofice of CGenera

Counsel , USDA

RECROSS- EXAM NATI ON

BY M5. DESKI NS

Q | had questions about (d) and (f), and | think
correct ne if I"'mwong, the last tine -- it's on Page 8.
A. Ckay.
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Q The last tinme you testified, you said it would be

up to the -- you know, up to the market administrator to

deternmine if soneone's a producer-handler, and it's not

uncommon for that to be retroactive.

A Yes.

Q Ckay. |'mjust wondering, sonetines it can be

the case the market adnini strator naybe needs another piece

of paper in order to determ ne sonebody's status, and if vyou

need to get it froma third party, it can take a while, the

pr oducer - handl er needs to get it. |s the way this would

work is if -- |let's say you needed a docunent to show you

didn't own sonme land and you had to get it froma third

party, if it took you a year to get it, during that tinme

period, then -- and maybe we go back and determ ne which

ones you were a producer-handl er?

A. That's a pretty knotty question. | think we

woul d have to rely on -- there'd have to be sone | evel of

discretion that would be applied there, and there's going to

have to be sone intent issues.

The nuts and bolts of that discussion, as |

recall, | think was based on sone questions from M. Yale,

asking about: if an audit adjustnment were to determ ne that

we sold -- that one pound too nuch was sold for the lints,

what woul d you do, and our -- at that time we didn't have a

good answer, and so that's -- that's why we have done sone
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of the changes now and say that those types of errors would

only disqualify you for the nonth and not for the entire

post peri od.

On the other hand, if you were -- if you failed

to disclose an ownership interest in another facility, that

woul d not have -- you know, would have not allowed vou to

get the status to start with, that type of error seens to be

nore deliberate and not accidentally.

Q kay - -

A. And so that type of error would disqualify you

for the entire period.

Q Okay, that's ny next question, for |oss of

pr oducer - handl er st at us. | f soneone's supposed to get a

docunent to show that they don't own sonething or they do

and they don't get it --

A Yes.

Q -- is it reasonable then for the MA to say, "You

didn't get it in three nonths; you're going to | ose vour

pr oducer - handl er status"?

A. Yes. My experience is that nost narket

adm ni strators are reasonable --

Q Ckay.
A. -- and that sonetines | don't always agree with
them but | tend to find themreasonable, and that -- there

seens to be some flexibility in doing that, and | think that
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happens today, that there's sone flexibility in

interpretation, there's sone flexibility in application, and

| think we would intend themto have sone flexibility,

agai n, and you've described a good -- you've put up a good

exanple: that sonetines you can't always get sonething that

you need in the tine frame, and so if both sides can show a

reasonabl e attenpt and the end result supports that, then

thi nk that would be okay for the market adnministrator to

grant _sone discretion in that.

Q Ckay. But once he deternines that you've | ost

t he producer-handler status, would it then be retroactive,

to determne later on that you're a producer-handler, or if

he deternines vou lose it, fromthat point on, from--

retroactively vou're not a producer-handler? |Is that how

it's supposed to work?

A. Again, in sone of the cases where it's going to

go back to an intense scenario, the best exanple again is a

buy or a sell that, you know nmaybe was right on the line

and that, you know, sonebody didn't take delivery of

product, maybe, and that puts your percentages off by sone

amount. That would be a one-npnth thing, as opposed to sone

-- | had an ownership in sonething that | didn't disclose,

then that should be -- it seens like there's sone nore

deli berateness in that intent and that should carry a

greater penalty.
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M5. DESKINS: Okay, all right, thank you

MR, TOSI: |'mGno Tosi, T-o0o-s-i, with USDA in

Washi ngton, D.C

FURTHER RECROSS- EXAM NATI ON

BY MR TOSI:

Q | asked a question that was -- | want to ask a

question that was sinmlar to one that | asked you in --

A. Ckay.

Q -- | believe it was in Seattle. If you could

i magi ne a narket situation where the G ass price

rel ati onships for the nonth would result in what we commonly

know in the industry as a price inversion, and to the extent

that a producer-handler sees it to his advantage to

disqualify hinself as a producer-handler, in sone way, like,

for exanple, receiving the mlk of other dairy farners at

his plant, that would cause himto | ose his producer-handl er

status, causally becone requl ated and, because of a price

relationship, would allow himto -- would all ow the

producer-handler to receive a draw fromthe federal order

pool, and then in the next nonth, in the i nmedi atel y-

foll owi ng subsequent nonth, return back to a producer-

handl er st at us.

| asked a question that was simlar, or the

question that 1'd like to ask is -- |1'd asked a question

like that in Seattle. Do vou recall?
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A. | renenber that.

Q Is there sonething in here that would address a

concern about that?

A. The intent there is sonewhat picking and choosi ng

requl ati on when it becones advantageous or not, and

currently, you know, we're in the process of addressing that

i ssue for pooling and de-pooling and federal orders, vou

know, we are working on Oder 30, for exanple, on sone

| anquage and sone intent, and the general intent there is

that if yvou choose to get out of the -- if you choose to

de-pool, if you get out of the pool, that there should be a

mul ti -nonth consequence, you need to think about the

econom ¢ _advantage nore than just for one nonth, and | --

for exanple, in Oder 1, there's sone | anguage that says if

you get out of the pool for a period of tine, you have to be

out for a longer period of tine.

| would think that that would be reasonabl e

| anguage to include here also, that if you -- except it

would be the flip case, but if you get into the pool in a

nonth where prices are advant ageous and the next nmonth you

choose not to be a producer-handler again, well, maybe there

shoul d be sone | anquage that says if you trip [phonetic] in

you ought to stay for a while, and I -- if that were -- that

woul d be sonething that -- a concept that we woul d support

and an idea that we woul d support.
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Q And | quess this question relates a little bit to

what Ms. Deskins was saying too, or asking, that when vyour

producer-handler status, if it for sone reason is lost --

A Yes.

Q -- wWith regard to, vou know, a reapplication or a

resubm ssion of all known materials, that would reestablish

a producer-handl er status, and the issue of whether or not

it can be retroactively appli ed.

A. l'msorry, | mssed -- try it again.

Q Well, if a producer-handler intentionally

disqualifies hinmself --

A. Ckay.

Q -- or violates the paraneters of how we define

"producer - handl ers" --

A. Ri ght .

Q -- to the extent they becone regul ated and choose

to becone a producer-handler again in the future --

M5. DESKINS: You want ne to try it?

MR TOSI: Yes. I1'mgoing to defer the question

to Ms. Deskins, to ask it nore precisely.

THE W TNESS:  Ckay.

FURTHER RECROSS- EXAM NATI ON

BY M5. DESKI NS

Q | think the question is: | f soneone shoul d be

grant ed producer-handl er status and, for whatever reason,
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they don't produce all the docunents they're supposed to --

A R ght.

Q -- and the MA determines they lose it --

A Yes.

Q -- then later on they cone up with information.
Should then their status be -- can you retroactively give

themthat status after the MA has determ ned they lost it,

or do they have to cone in with the information, fromthat

point on the MA can consider it?

A. It seens like that if you -- if you want the --

the benefits that cone from a producer-handl er, the burden

shoul d be on yvou to produce everything that there is, and if

you can't produce it all on day one, you know, you're going

to have to wait till the day cones when you can do that.

Q Okay. And let's the MA determ nes you didn't

produce it --

A Yes.

Q -- so vyou've lost it, so from-- so -- |'mjust

trying to fiqure out the retroactive. So once he deternines

you lose it, you can't then go back to the past and say,

"Well, look" [indiscernible].
A. | don't see how you could do that.
Q Ckay.
A For one thing, where would you get the funds to

make those paynents? Those pools have been --
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Q Well, that's what we're --

A -- settled already, so | don't think you could do
that.

Q That's our concern, because if you can do it
retroactively -- let's say soneone couldn't get an insurance

docunent for a vear.

A Yes. Yes.

Q Can they then conme back in and say, "For that

past yvear, | should have had it; should | get the npbney back

that | paid into the pool?", and you're saying no.

A. | would say no, that you should not be able to do

t hat .
M5. DESKINS: Okay. | think that was your

question; right, M. Tosi?

MR.__TOSI: (Nods head.)

MS. DESKINS: Ckay.

THE COURT: Are you done over there?

(No audi bl e response.)

THE COURT: Okay. Any further questions?

M . Beshore.

MR. BESHORE: Marvin Beshore, for Dairy Farners

of Anerica. Just a couple of questions on redirect, Elvin.

FURTHER REDI RECT EXAM NATI ON

BY MR. BESHORE:

Q Is it your testinony that with respect to
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proposal 4, the doubl e-di ppi ng proposal, that the disorder

that is addressed by that proposal is disorder at the

producer -- the uniformpricing anong producer |evel?

A. It is that, and it could then stay --

Q Coul d be handl er al so.

A. -- to the handler |evel also, ves.
Q Okay. But an elenent of it, at |least, and nmybe
the primary elenent, is that it -- doubl e-di pping threatens

the uniformdistribution of --

A. That's correct.

-- proceedi ngs anong producers.

That's correct.

That's disorderly narketing.

Q
A
Q And that's disorderly marketing.
A
Q

It has been so interpreted and applied by the

Secretary in nunerous ways over the years.

A. That is true.

Q So when you' ve been asked about whether -- vyou

know, how you define "disorderly marketing," in terns of

handl ers paying -- where handlers are -- producer-handl ers

are creating marketing disorder, you need to view disorderly

mar keting not only at the handler I evel but at the producer

| evel al so.

A Yes. Yes.

Q And | think vyou were asked a question by M. Yale
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or M. Ricciardi, whether -- If two handlers are paying the

sane nmininnumprice, where's the market disorder? Do you

recall that?

A. Yes, there was a question al ong there.

Q Ckay. Are vou aware of situations where the

Secretary has found nmarket disorder even though handlers are

payi ng the sane mni num C ass prices?

A. There have been instances in federal order

hi story where there were individual handler pools, and those

pools were slowy but surely elinmnated, and the | ast one

bei ng the Upper Peninsula order in Mchigan, it was an

i ndi vi dual handler pool, and in the reforned decision, the

decision was witten to say that, you know, that was not

good policy and that there was not uniform sharing of

proceeds, and so that all federal order pools should be

mar ket -wi de pools, and | think that perhaps goes, to sone

extent, to answer that question.

Q There was no uni form shari ng of proceedi ngs anpng

pr oducers --

A Correct.

-- uniformmni mnum - -

That's correct.

-- mni rum shari ng.

That's correct.

o > O P

And that was disorderly nmarketing.
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A Yes.

Q Ckay. And just for the record, for

clarification, individual handl er pools, which have existed

as recently as 1999 --

A Correct.

Q -- are pools in which all handl ers pay the sane

m ni nrum Cl ass prices; correct?

A. That is true.

Q However, all producers did not share in a market-

wi de bl ending of those utilizations; correct?

A. That is correct.

Q One final question. Wth respect to the

doubl e-di ppi ng provision, that | anquage is currently in

Order _124: correct?

A Yes.

Q And were you a participant in the hearing in

which it was proposed and adopted for 1247?

A. | was. Dairy Farners of Anerica was a proponent

at that hearing, as was Northwest Dairynen, and several of

the other cooperatives in O egon and Washi ngt on.

Q Now, did the clients whom M. Yale stated he was

representing today -- that is, Smth Brothers, Edal een, and

Mallorie's -- did they propose the adoption of that

doubl e-di ppi ng prohibition in that order?

A. Not to ny know edge. There were no W tnesses
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representing them | don't think that M. Yale had any

Wi tnesses at that hearing, and | don't recall any of his

three clients now even appearing or briefing on that issue.

| don't recall that that was the case.

Q So when you asked hi mwho's he representing

today, the history of adopting that provision and the order

in which those clients participate was pertinent.

A Yes.

MR. BESHORE: Thank vou.

THE COURT: Any nore Redirect?

(No response.)

THE COURT: Any Recross? M. Yale, go ahead.

FURTHER RECROSS- EXAM NATI ON

BY MR YALE:

Q Let's follow up on that. Since that announcenent

cane out on that doubl e-di pping --?

A. Yes, sir.

Q -- California has announced the requirenent that

producers under its state order have to choose for

12 nonths. Is that right?

A Correct.

Q Ckay. Now, | want to go back, there was this

question by the governnent participants on choosing going in

and out as a requl ated or pool producer-handler; right?

A Correct.
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Q |s there any evidence in this record -- first of
all, there's been sone inversions in these orders in the
| ast --

A Yes.

Q -- _year or two; right?

A Yes.

Q Ckay. Has any of the producer-handl ers that

participated in this hearing taken advantage of that

provi si on?
A. Not to ny know edge.

Q Now, take a situation -- first of all, any

requl ated handl er can choose to be a producer-handler if

they can acquire all the milk that they purchase, right now

right?

A. If they can neet the requirenents, ves, they can.

Q They can do that.

A. (Nods head.)

Q So that a processor today, in Oder -- in 2003,

in Oder 124, a fully 7(a) plan, and if they decide that

they want to be a producer-handl er for February, they just

have to acquire so that they own all of the mlk to do that;

right?
A. Yes, if --

Q And they can neke that --

A. If they neet the requirenents, they can do that.
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Q Right. And they can nake that decision from

nonth to nonth, right, right now?

A. Under the current scenario they can.

Q Ckay. So the ability to choose for a producer-

handl er to go requl ated, froma requl atory standpoint,

or a

reqgul ated handl er to becone a producer-handler, is abo

ut the

sane.

A. Yes. | think the point of the question was

t hat

under the current scenario there's sone question about

. s

it reasonable to be able to cone in and out of the fed

eral

order pool depending on price inversion or price advantage,

and the prevailing thought, which | think DFA's in a

position at the nonment to support that, is that produc

ers

shouldn't be able to do that, there should be a | onger

-term

commitnent to supply the narket.

And | think the guestion was: shouldn't that

t hought process extend to handlers al so, shouldn't they be

in the pool or out of the pool, you know, not at wll,

depending on prices. And | --

Q But if you're going froma standpoint, first of
all, for a producer-handler to purchase mlk, okay, to
disqualify as a producer-handler, he's got to do sonething -
- | mean, | think that's kind of the indication here, right,
that he's got to disqualify hin®

A In the exanple that was -- that was given, yes.
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Q You had producer froma producer, right, so he's

goi ng to need sone additional sales:; right?

A. There'd be a nunber of things that you -- there

are a nunber of things that you'd have to do to neet that

requi renent, so not neeting any one of them would be room

for -- reason for disqualification.
Q And the -- let's talk about this retroactive. | f
a processor files a report -- or handler, 7(a) handl er,

files a report and either by a correction fromthe handl er

or an audit that requires correction by the handler --

A (Chuckling.)

Q -- there is an error that he's entitled -- or the

plan is entitled to additional funds out of the pool, the

federal order qgives themthat noney:; right?

A. Yes.

Q And in fact that's part of the reserve that's
in --

A. Yes.

Q Ri ght ?

A | _agree.

Q And there's also the ability, if it's

substantial, they can even re-blend a pool blend, if

necessary. | nean, | don't know that it's ever happened,

but | quess theoretically it's possible.

A. | don't know the answer to that. | don't know
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that it's ever happened either.

Q Ri ght .
A. So | don't know the answer to that.
Al right. So if a producer handler -- if it

turns out that after he's been denied but he's otherw se

qualified during that period, that they have to do a

retroactive, howis that different than the processor, whose

audit shows that things weren't decided correctly?

A. | 'mnot sure if I'"'mconpletely foll ow ng your

question, but | think our position was that if there's a

retroactive adjustnment -- in fact, | think this whole --

this whole question was a result of sone of vyour questions

at the |last hearing --

Q | under st and.

A. -- on this, and that was where we nmade the

nodi fications that we're tal king about today. But the -- |

t hi nk where we -- what information we're trying to provide

is that there maybe are two |l evels of penalty, if yvou will,

or two levels of error, and, you know, one level, it's going

to be sonething that's maybe a nore commpbn m st ake, naybe

sonebody -- sone custoner didn't take delivery of a certain

product, some calculation of -- you bought, you know, three

loads of nmilk and it turned out to be 5,000 pounds nore than

150, 000, that wasn't discovered till six nmonths after the

fact, that |l evel of disqualification would apply only to the
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nonth in which it occurred and not affect the pricing of the

subsequent five or six nonths.

However, if there were status as a producer -

handl er fromthe standpoint of ownership in farns, ownership

in processing facilities, as described, if those things

weren't disclosed properly, then that penalty should be nore

Severe.

Q So if it's a situation where the producer submts

what he believes is sufficient docunents to establish

producer - handl er status, the market admi nistrator denies it

for the nmonth --

A Are we on day one here?

Q Day one.

A. Ckay.

Q And he says, "I would like to have" -- | think

one of the exanples here was an insurance policy, and

there's nothing to indicate in the record that the insurance

policy is going to be anything different than what they know

al ready, because they've got deeds and everything el se, but,

vou know, six or seven weeks | ater, the producer-handl er

submits the insurance policy, | think under your

interpretation, at least for the first nonth, if not the

second nonth, he's not qualified to be a producer-handler.

A. That woul d be correct.

Q Al right.
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A. On _day one the burden of proof ought to be on the

person applving, to provide all the proof that the nmarket

adm ni strator requires.

Q So then the producer-handl er commences a 15A on

the initial decision and prevails, probably through court,

because | -- never known to win at the Departnent |evel, but

is it going to be retroactive or are you suggesting that

under this | anqguage, that even under those circunstances --

A. | don't have an --

Q -- it doesn't apply?

A. | don't have an answer for that. Sorry.
MR._YALE: 1 don't have any other questions.

THE COURT: Before M. Ricciardi qgets up there, |

have Exhibit 64, it's been narked for identification. Di d

you want it in evidence? There's been a objection of

questions on it, but | don't care.

MR. YALE: No, we're going to put this -- we got

official notice of sone of the nunbers already and we're

going to give vou the nunbers. | think w've got all of --
that's already in there. It was a sunmary just to aid the
W t ness.

THE COURT: That's fine. Okay, qgo ahead,

M. Ricciardi, cone on up

MR RICOARDI: A Ricciardi, for Sarah Farns.

FURTHER RECROSS- EXAM NATI ON
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BY MR RI CCO ARDI :

Q M. Hollon --

A. Yes, sir.

Q -- hopefully a coupl e questions.

VWhat is the mninmnumlength of a contract between

DFA and its nenbers?

A One vyear.

Q So with regard --

A. Oh, I'msorry: the mninumlength?
Q Yeah.
A. | think in sone cases there nay be sone --

because DFA is coast to coast and because it's a nerger of

pri or organi zations, there are sone nenbership contracts

that are | ess than one year, but the najority are one vear.

Q So if we take the mpjority, if we take the

average, then, this whol e discussi on about becon ng

requl ated or bei ng producer-handl er and bounci ng back and

forth between nonths is going to be acadenic, at least with

regard to people who are nenbers of DFA, because not only do

they have the issue of requlation to deal with, but they

al so have DFA in a legal inpediment of being able to get out

of a contract if it was within the year period; correct?

A. |I'"'msorry, | didn't understand your questi on.

Q Sure. Here's the issue: if you' ve got a mninmm

| ength contract of one year --
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A. Ri ght .

Q -- _and sonebody wants to becone a producer-

handl er after one or two nonths, then not only are they

going to have the issue of whether or not they can choose to

be requl ated or unrequl ated, but they also have the issue of

DFA and the |l ength of the contract to deal with. Correct?

A. | think if -- and there have been even recently

sone DFA nenbers who have chosen to becone producer -

handlers, | can think of two, and while that's not ny

day-to-day responsibilities, | think that the scenari o was

that they had to wait until their contract expired and they

had to -- to termnate their contract under the rules that

it calls for, give adequate notice, and at that point, when

their contract expired, if they wanted to be a producer-

handl er they coul d.

Q So they'd have to wait -- in ny exanple, if they

wanted to start beconing a producer-handler, after they've

signed the contract one nonth they have to wait at |east the

11 nonths and then sone notice period had to be given;

correct?

A. In general your description is right.

MR.__RI CClI ARDI : Thanks.

THE COURT: Anything el se?

(No response.)

THE COURT: You nmy step down.
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MR. TOSI: Your Honor, may | -- we just need to

-- we may need to ask Elvin one nore question, but | just

need to di scuss sonething here --

THE COURT: You've got to learn how to nove

faster, M. Holl on.

(Laughter.)

THE COURT: Go ahead, take a mnute. Wile

they're talking: Wo's the next witness going to be?

MR. BESHORE: M. Van Dam for Northwest

Dai rynen.
MR. HOLLON: Better all the qguestions now than a

denial |ater. | think.

MR TOSI: 1'mGno Tosi, with USDA, Washi ngton,

FURTHER RECROSS- EXAM NATI ON

BY MR TGOS :

Q Elvin, just to kind of summarize where | think we

stand right now with proponents' testinpbny for requlating

pr oducer - handl ers once they cross a 300-pound -- excuse ne -

- 3-mllion-pound distribution threshold.

A. Ckay.

Q And please correct ne if |'mwong on where we

think we stand right now. Wth respect to the nmmjor points

of justification for why that cap should be 3 nmillion

pounds, or that threshold, once we cross that, should cause
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pr oducer - handl ers to becone subject to the pooling and

pricing provisions of the order.

A. Ckay.

Q One of the reasons is it's consistent when CCC

charges for pronotion, the assessnent of pronotion

A. Yes, the pronotion assessnent. That's not done

by CCC, but the pronotion assessnent.

Q Excuse ne --

A Yes.

Q -- that arqunent --

A Yes.

Q -- or that reason. The second reason is, is that
at 3 mllion pounds -- and it relates | think strongly to

M. Herbein's testinony, is that at 3 mllion pounds a

pr oducer - handl er becones sort of on an equal footing with

respect to plant costs, that nakes himconpetitive with

ot her handl ers who would be fully requl at ed.

A. That is our testinpny, and that testinony was

al so supported by Dr. Cryan's additi onal acadenic, vou know,

research that supported M. Herbein's data, which was not

purported to be acadenic research but based on his

experience in his profession and his accounting details.

Q And then this nay relate perhaps nore strongly to

the testinmony of Paul Crist [phonetic], that says that when

the amobunt of mlk that's exenpt from pooling and pricing it

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2846

has an inpact in that nmarketplace that would cause the bl end

to be changed by at least a penny. That's an indicator of

di sorder, that the order should correct, that would be a

third reason?

A Yes.

Q Is there a fourth one that |'mnot capturing here

in asking you --

A. | need to refer to a couple of notes | have. |Is
t hat okay?

Q Yeah.
(Pause.)

A Additional rationale or reasons that we thought
we -- that we put out was that we had data that showed that

t he bal anci ng costs were not disproportionate and that they

were not excessive, and we provided, you know, sone detail

in exhibit, to try to back up our -- back up our claimthat

there is significant market disruption as a result of the

lack of uniformty of prices to handlers and there were, |

woul d say, at |east six or eight witnesses in quite a bit of

detail that provided information, that there was data

provi ded that a producer-handler of that size could service

a si zeabl e nunmber of retail stores based on actual mlKk

sales in stores fromI|IRl data, and that at 3 mllion pounds

that woul d be a considerabl e nunber of small stores or, the

other end of the curve, of larger stores. That data was
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provided in detail.

There's a point where there's significant

advant ages of the cost of producing mlk, and that data was

supported by the ERS cost-of -production studies for the

i ndustrial -size dairies and that those costs of production

econonies could be put into the marketplace in terns of

price -- disorderly price differences, that --

(Pause.)

That to the | evel of conpetitiveness, there was

actually one producer-handler who testified directly that he

considered his conpetition to be retail stores. The witness

fromBraums said that they considered it retail conpetition

that the housewi fe passed the dairy case and cane to their

store, as an idea of conpetitiveness in the narketpl ace.

| think that those are -- that the points that

we've summarized -- and we've summarized fromtine to tine

t hat should the reasons of support for the bright line to be

drawn at 3 mllion pounds.

Q Ckay. To the extent that federal orders, in

providing the current exenption of the applicability of the

pooling and pricing provisions on producer-handlers as they

currently exist, we would have the sane outcones, to the

extent that vou're saying that these are -- the reasons that

we've just --

A. Ckay.
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Q -- _enunerated here, to the extent that they

currently exist in the 3-mllion-pound nunber, are vou

giving explicit recognition to -- inprecise as it my be,

and to the extent that producer-handlers' testinony here has

commented on, that there's sonething in the nmx of being a

producer and a handler that -- that there's sonething in

that m x that says -- there's sonething in the ownership,

there's sonething involved in taking on the sinultaneous

ri sks of being a producer and a handl er, doing everything on

their -- on their own terns, without reliance on the federal

order for giving themany sort of mninmumprice protection

that would cone frombeing requlated, that there's sonething

-- that there's sone recognition given in this 3-mllion-

pound cushi on that says: if vou operate within that, we're

gi ving you sone sort of recognition for that unique m x of

ri sks that comes with producing your own mlk and processing

your own nmilk and distributing that nilk?

A. VWhen we di scussed the reasons and the rationale

for the limt, and discussing, you know, our view of the

popul ati on of producer-handlers, it seens to be clear that

out of the hundred and -- | think our nunber was 117, based

on, vou know, market admi nistrator publications, that our

requlations -- or our proposals would only affect maybe si x,

eight, ten at the nost, the majority would still be able to,

you know, operate exactly as they are, w thout any --
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wi t hout any change in their business.

And so the ones that the -- our requlations would

affect, or our proposals wuld affect, are those that we

t hink have the ability to, you know, cause disorderly

mar keting conditions. So if -- but | think you're asking

- the proposals that we nake affect a snmall nunber but that

t hose small nunber haven't affected the marketpl ace, and

there can be potential effect, you know, if that nunber

gr ows.

At the sane tine, there's the ability to do

exactly, vou know, what you have outlined in your question,

up to that limt, and there are 110 or so busi ness

operati ons who, vou know, choose to do that, including, you

know, at least two that | know of in the last, you know,

vear, who have nade the choice to -- to take on those

chal l enges and formtheir business that way.

So | think our proposals are affect -- are

designed to affect those that disrupt the narket to an

extent that we think is damagi ng to our business interests

and to federal orders and therefore to all producers'

i nterest.
Q | think | understand yvour answer. Thank vyou.
A. Also, | think that M. Van Dam has sone comrents

relative to the risk question, that may provide sone

additional detail for you
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MR. TOSI: Thank you

THE COURT: Was that a hand goi ng up, M. Yale?

MR YALE: Yes, | do, just a quick followup. |

nean, this was -- you didn't get off the stand fast enough.

THE COURT: | told himthat already.

(Laughter.)

THE WTNESS: 1'mqgoing to get ny stuff ready

now, so when you say "qgo"--.

(Laughter.)

FURTHER RECROSS- EXAM NATI ON

BY MR YALE:

Q | just want to address two of those points. You

said significant market disruption.

A. Yes, sir.

Q And the nmarket disruption is in the switching of

t he accounts, the whol esale and retail accounts, from one

handl er to anot her.

A. That's just one of the siagns.

Q But that's the sign that the nost testinony has

been given, the Vitanmilks, the testinony about the Costcos

and the others, that's the prinary testinony of narket

di sruption; right?

A. Mar ket disruption exists in that area. There's

al so concern expressed by nany of the retailers that if this

-- this problem this disruption, isn't solved, that they
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will in turn seek perhaps to end federal orders, and we
think that's a bad thing for -- you know, DFA thinks that's
a bad thing.

Q -- retailers.

A. Not retailers. Processors, our processors.

Q Ckay.

A. Kroger was a retailer.

Q But the general -- the retailers haven't been

here to conplain about this pricing.

A. O her than Kroger.

Q But they're a bottler. | nean, they can conplain

because of their bottling facility.

A. M. Hitchel [phonetic] seens to conplain

uniformy.
(Laughter.)

Q And then you tal ked about the bal anci ng costs.
A Yes.
Q And that's because the classified blended -- the

bl ended cl assification of a producer-handler is different

with a higher dass | utilization than the pool ?

A. That's a piece of it, we did put in an exhibit

and testified to it and detailed it out. | could go back

and revisit that, with a little bit of practice --

Q Ckay.

A. -- but that was -- that was part of the -- our
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contention that the balancing costs were not excessive; we

al so presented sone evidence through Dr. Snith about sone

alternative ways for bal ancing; and we al so tal ked about

just the cost of purchasing, you know, mlk from producer

distributors; and the exhibit of the nmarket adm nistrator

that tal ked about the classification of surplus milk from

producer-handlers being to a large part to dass | and d ass

Il outlets.

Q Ckay. Now, you heard M. Allbright testify

yesterday, vou were here; right?

A Yes.

Q And he nmade the statenent that the producer-

handl ers carry their full burden of their reserve. D d you

hear anything --

A. He -- he -- | heard himmake that statenent.

Q Al right. You would agree, would you not, that

the ampbunt of milk necessary for CQass | reserve is a

different nunber than what is -- we traditionally put into
Cass Ill and IV in the order?

A Yes.

Q And it's -- in today's orders, primarily, the
amount that's necessary for dass | is less than that;
right?

A Yes. Nationwide. 1It's not necessarily true

pl ace to place to place and narket to market and market, but
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as a general rule, vyes.

Q And in fact -- we won't go there right now.

Is there evidence in the record that identifies

the fact that the anpbunt of milk necessary to supply

Class |, as opposed to other participants in the pool, what

that anpunt is in Oder 131 or 1247

A. There's Cass | sales in the record.
Q There's Cass | sales.
A Yes.

Q And what about the reserve supply for that d ass

| sal es?

A. | don't think there's been any testinony about

the reserve supply.

Q And it's |less than what's going into Ill and 1V,

right, currently? The reserve supply necessary to neet

Cass | is less than what has --

A. .

Q -- been classified as Ill and IV.in those two

orders; right?

A Yes.

Q But there's no evidence of what that reserve

needs to be; right?

A No.
Q In -- let's do Oder 131, | think it night be the
sinplest one. | think it's approximately -- this is
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rounding -- about a 20 percent Cass | utilization?

A Sounds -- okay.

Q Ckay, let's just say that it is, okay?

A Yes.

Q If 5 percent of that mlk was renoved, there
would still be a sufficient reserve?

A. You nean 5 percent of the orders receipts --

Q Yes.

A. -- were renoved --

Q Then still -- | nmean, the Class | is getting its
supply, | nean there's still enough for the Jdass I. Right?

A. Yes.

Q Now, if 95 percent went, there wouldn't be;
right?

A Mbst days, no.

Q So what we have is --

A. Sonewher e between --

Q -- sonewhere in between.

A. -- 5 and 95.

Q Sonewhere in between. Right?

A (Nods head.)

Q And this blend price, this higher -- this blend

price attracts mlk that would otherwi se not participate,

that's going to cheese, to be pooled so it can obtain that

blend price; right?
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A. Try that again.

Q The blend price attracts nmilk that's going into

manuf act uri ng because they get the additional noney, | nean

it attracts it to be pool ed.

A. Ckay.

Q Right? | nean, isn't that one of the producers

w th your double-dipping thing is that it attracts nmlk that

maybe doesn't belong here. R ght?

A. | think the -- | think double-dippingis

attractive no matter what the level, but --

Q Well, | quess -- it could be, if it's truly

doubl e-di ppi ng.

A. Ckay.

Q But the quantity -- when one says a plant is

carrying its own reserve supply, it's not necessarily that

they're carryving the order utilization; right?

A. "When one says a plant is carrving its own

|'m-- I"'mnot sure, I'd need sone nore detail to

Q Okay. Well, let ne take another exanple, okay?

A. (Nods head.)

Q And |'mnot arquing the nmerits and |I'mnot trying

to litigate this issue, and | have -- frankly, |'m not
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wanting to, but | want to use it as an exanpl e:

The Western Order ternminates the 1st of April;

right?
A Hope so.

Q Yes. And -- but the nmilk -- the dass | needs in

that -- what is now part of that order are going to still

be

met; right?

A Yes.

Q Al right. But will all of the mlk that's

currently being pooled on Oder -- what is that --

A 135.

Q -- 135 going to participate in those d ass
sal es?

A. No, they will not.

Q Because you don't need all of that for the

reserve supply --

A. That's correct.
Q -- indass |I: right?
A. In that particular order, it was a pretty

excessi ve cal cul ati on.

MR. YALE: | don't have any nobre guestions.

THE COURT: Anyone else? GCkay, M. Berde. Was

that -- you want to guestion?

MR. BERDE: Yes.

THE COURT: Go ahead.
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MR. BERDE: Sydney Berde, for United Dairynen.

FURTHER REDI RECT- EXAM NATI ON

BY MR BERDE:

Q M. Yal e asked you whether M. Allbright's

testinony vesterday was to the effect that producer-handlers

carry the full burden of their operation. You recall that?

A Yes.

Q But M. Allbright did not attenpt to quantify

t hat burden, did he?

A. He did not answer M. Yale, but | did hear

M. Allbright say that -- [indiscernible] agree with that,

but | heard himsay that, and you're right, M. Allbright

did not attenpt to quantify in any way the --

Q Nor did he attenpt to rel ate whether the

advant age of not paying the full Cass prices into the pool

over wei ghed what ever burden there was in carrying that

sur pl us.

A. That's correct, he nade no assertions there

either, or quantifications.

THE COURT: You may -- briskly -- step down,

M. Hollon. Do you want to call vyour next w tness now,

M . Beshore?

MR, BESHORE: Actually, M. Van Damis not ny

Wi tness per se, but he is on -- w're aligned --

THE COURT: He was M. Marshall's, right, and
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M. Marshall's not here.

MR. BESHORE: -- and he's prepared to testify.

THE COURT: Okay. Wiy don't you cone on up,

t hen.
(Pause.)

THE COURT: You are sworn in, M. Van Dam Once
you get situated I'lIl ask you to at |least state and spell

vour nane for the record too.

(Pause.)
THE COURT: Are you going to be reading a

statenent, M. Van Danf

THE WTNESS: Yes, | am

THE COURT: M thought, gentleman, after he reads

the statenent, would that be a good tine to take our | unch

break? 1t'll probably be just about noon when he's done,
and we'll take a lunch break then. GCkay. Unless people
want it now | don't really -- you know, those are the only

-- those are the two --

UNI DENTI FI ED MALE: | guess the other option,

Judge, is just to keep going. He's going to be the | ast

wi t ness of the day.

THE COURT: Okay. |I'mnot sure of that yet so --

why don't vou -- let's see, | quess M. Beshore left, so

|'lIl ask you, do you want to proceed with your testinony in

t he absence of M. Beshore, you're just going to read that
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first, correct?

THE WTNESS: Yes, |I'mjust going to read ny

testinony.
THE COURT: Okay. When you start, even though

it's on a piece of paper, if you would just state and spel

your name, even though you are already sworn in.

THE W TNESS: _ Yeah.

WLLIAM C. VAN DAM PROPONENT' S W TNESS, PREV. SWORN

DI RECT TESTI MONY

BY THE W TNESS:

M/ name is WlliamC. Van Dam the last nanme is

spelled V-a-n, separate word, D-a-m |'mpreparing -- I'm

here today testifyving on behalf of Northwest Dairy

Associ ati on. |'ve been previously sworn in and testified on

Novenber 18th in Seattl e.

First correction of previous testinony, this is

just a technical point but nonethel ess needs to be

corrected:

In ny testinony of Novenber 18th we presented, on

Pages 2 through 6, the proposed | anguage for O der 124.

However, in Section 1124.10(a)(6), on the second |line we

referenced the incorrect pooling plan. It should be

corrected as foll ows:

The reference of Section 1131.7(a), (b), or (e)

shoul d be replaced with: 1124.7(a) or (b).
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Changes to the "simlar package" proposal: NDA

supports the sane | anquage for Order 124 that M. Hollon

entered into the record on the |last day of the Seattl e phase

of this hearing and just testified to this norning.

Pr oducer - handl er exenption history: The present

exenption of the producer-handler traces its beginning to

Kansas Cty in the early 1930s. USDA Marketing Research

Report Number 14, dated May 1952, entitled "Early

Devel opnment of M Ik Marketing Plans in Kansas Cty,

M ssouri, Area" --

And unfortunately ny underline extended too far

there, it should have stopped right there, that's the end of

the title.

-- gives a detailed history of the events of that

tine and is the source of the information included in this

section. W ask that official notice be taken of this

publi cati on.

In July 1935, after years of efforts to

conproni se with producer-distributors, the Departnent gave

up all efforts to requlate the operations of producer-

distributors. Essentially that sane exenption exists to

this day. However, none of the conditions that exited at

that tine remain the sane today, except perhaps the

under st andabl e desire of producer-distributors to "not be

requl ated."
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A brief review of the critical factors of that

time, and how they have changed, is in order. First: There

were in the Kansas City area 335 producer-distributors, and

they distributed about half of the mlk in the area. At

that tine there was a clear distinction that producer-

distributors sold raw ilk and that other handlers sold

pasteurized mlk. In fact, in the witings of the tine, the

requl ar handl ers were known as pasteurized handl ers.

This was a period in our country's history when

t he consunption -- when consuners were gradually

under standing the nerits of pasteurized nilKk.

Past euri zati on was then what we would now | abel a "val ue

added" process. The pasteurized handl er had the new

superior technol ogy, and therefore the producer-handl er was

not viewed as a direct conpetitor.

The conbi ned benefits of federal order audits and

uni formpricing were judged to outweigh the need to include

producer-distributors in the federal order. The raw mlKk

distinction no | onger applies, and obviously is not relevant

to the issues before this hearing.

Nunber 2: There was no history of requlation at

that tine. It was a new concept, and there was a great dea

of resistance to requlation, which grew as tine went on

For exanple, in April 1934, 298 producer -

distributors filed reports with the Kansas Cty narket
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adm ni strator. By Decenber of that same vear, the nunber of

reporting producer-distributors had dropped to 154. During

this tine span the raw mlk producers -- i.e., the producer-

distributors -- becane better organi zed for the sol e purpose

of getting the governnent out of their business.

By today, of course, requl ation has been with us

for nearly 70 years. Every contentious issue has been well -

tested in court. Conpliance will not be a problem

Nunmber 3: Al of the producer-distributors of

1935 were snull operations, and none of themsold mlk

across state lines. There was a strong belief -- supported

by the narrow interpretation of "interstate commerce" by the

Suprene Court -- which nmade it unlikely the adninistration

could enforce federal order requl ations upon producer -

distributors whose operations were not in "interstate

commerce. "

This was an issue that had a |l eqgitinate bearing

on the Secretary's decisions nade in 1935. However, that

changed just a vear later, in 1936, when the Suprene Court

reversed its position and decided that interstate commerce

i ncl uded anyone who may affect interstate conmerce, whet her

an actual participant or not. By that tine, however, the

preferential exenption for producer-handl ers had been put

into place. And | might add: other itens had not changed

at that point yet.
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Today there is no gquestion about the ability to

requl ate a handler who is not a producer, even if that

handler is very snmall and does not ship nmilk across state

lines. There are a nunber of such requlated handlers in the

Paci fic Northwest market. Several Oregon bottlers, for

exanple, don't want to worry about standardizing to

California standards and are too far from Washi ngton or

| daho to distribute to distribute anywhere but in O egon.

Exanpl es woul d include: Unmpqua Dairy, Valley of the Rogue

Dairy, and Eberhart Dairy.

None of the key issues that influenced the

exenption of producer-distributors in 1935 exist today. The

current producer-handl er exenption is an artifact from

another tine and does not fit today's realities and

ci rcunst ances.

Smal | busi ness definition: My testi nony

presented on Novenber 18th in Seattle contai ned, on Page 7,

the foll ow ng paragraph:

"Snal |l Business. Wth the above background,

then, | would like to point out that the public policy

consideration to support small busi ness overwhel m ngly argue

for ensuring that the producer-handl er exenption does not

injure the 933 pool ed producers who are, as far as we know,

nostly with the definition of 'small business.'"

G ven the frequent and larqgely mnisapplied
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reference to "snmall business" by Dr. Ron Knutson in his

Seattle testinony, the record needs a clearer statenment on

this issue. Wiile our statenent is correct, it requires a

nore detail ed di scussion.

Upon our request the Market Adnministrator's

office prepared and entered into the record Exhibit Nunber

51, the first table, which is titled:

"Total Nunber, Nunber of Small and Small as a

Percent of Total: Producers, Fully Regul ated Pool Pl ants,

Partially Requl ated Pl ants, Producer Handl er Pl ants, Exenpt

Pl ants, and Non-Pool Plants, June 2003."

M. Knutson, in his prepared testinony, on Page 4

gi ves an accurate one-sentence summary of the intent of the

Requl atory Flexibility Act, and it reads as foll ows:

"I n 1980, Congress enacted the Requl atory

Flexibility Act to require federal agencies to analyze the

i npact of federal |aws on snmall busi nesses and consi der

neani ngful alternatives that would achi eve the agency's

goal s wi thout unduly harm ng small busi ness."

| question whether the intent of the RFA reaches

to the, quote, "special obligations to foster and

protection," ungquote, small businesses, as suggested by

Dr. Knutson, but clearly requlars are required to analyze

the i npact on snmall business, and they nmust consi der

alternatives consistent with reqgulatory goals, but the RFA
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does not require the Secretary to take special steps to

protect small business at the expense of requlatory goals.

The RFA contains a precise definition of who is

and who is not a "small business," and Exhibit 51 applies

these definitions to the PN\W O der 124 and the Ari zonal

Las Vegas Order 131. This table identifies two key groups

of snmmll businesses that require analysis and consi deration:

The largest by far is the group of pool producers

in the PNW Order who produce | ess than 500, 000 pounds of

m | kK per nonth. In June 2003 there were 574 producers who

were smal |l busi nesses. In that nonth these producers

represented 64 percent of all producers pool ed.

It needs to be stressed that the snmll est

producer - handl er that woul d be requl ated under the proposals

under consideration at this hearing is 6 tines |arger than

the largest dairy farmthat could neet the "small busi ness"

definition of a dairy producer

The second group that neets the definition of

"smal | business"” is the 11 fully-requlated plants in the

PNW I n June 2003 these plants represented 46 percent of

all fully-requlated plants in the PNW  These 11 plants are,

of course, the smaller plants located in the PNW and are

those nost directly negatively inpacted by the exenption

al l owed the producer-handl ers because they nust conpete for

avai | abl e sal es.
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If the provisions of the RFA -- now, | want to
stress this: "if" the provisions of the RFA -- require the
requl ators to do -- again quoting Dr. Knutson, spelled wong
in that case, I'msorry -- consider neaningful alternatives

that woul d achi eve the agency's goals without unduly harm ng

smal | busi ness, then the best way to achi eve the uniform

prici ng nandate from Congress would be to adopt our

proposals, as an alliterative to today's exenption, which

pl aces these 11 small busi ness regqul ated handlers at a

conpetitive di sadvant age.

The term "snmall busi ness" cannot, as defined by

RFA, be applied to any of the producer-handl ers who would be

i npacted by the proposed rules, because their farns exceed

the small business threshold. Therefore the provisions of

the RFA do not apply to the producer-handlers who will be

i npacted by the proposals being considered at this hearing.

The provisions of RFA apply only to the extent the federal

requl ati ons i npact the defined snmall business.

In this hearing, those are due consideration are

the 574 "small business" dairy farnmers in the PNW and the 11

"smal |l business" fully-regqul ated handlers. Both of these

groups will benefit fromthe proposed lints on producer-

handl ers.

The paragraph followi ng the one quoted above from

nmy Novenber 18th testinony reads as foll ows:
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"It may be that the potentially reqgul ated

producer-handlers also are within the definition of 'small

busi ness. ' However, we point out that many of the smaller

requl ated plants fit this definition also."

Si nce then, we have |learned that this paragraph

i S wrong. It should read:

"None of the potentially regul ated producer -

handl ers neet the definition of 'small business.' However ,

we point out that 11 of their fully-requl at ed- handl er

conpetitors do."

VWnen and mnority interests: The issue of

wonen's and other minority group ownership has been raised

by the opponent producer-handl ers. | have reviewed the

nenbership list of NDA. This list cannot be electronically

separated into sex or ethnic groups since it contains no

field referencing such criteria.

However, all of our nenbers are adversely

affected by the current producer-handl er requlations both

directly through reduced Jdass | premiumdollars in the

federal order pool and indirectly by the unfair mlk price

advant age allowed NDA's direct conpetitors in the

bottl ed-nil|l k busi ness.

Therefore, to illustrate a point, | have

conducted the followi ng count on our nenbership list:

First | crossed off all corporations because
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their nanmes do not give any clue as to gender of the nenber;

but since Washington is a community property state, | woul d

note that many of these corporations have significant

owner ship by wonen.

Second, | crossed off all the generic nanes for

the sane reason, but subject to the sane qualification, of

course.

And the fourth there should be third. This left

a list of 445 nmenbership nanes that could show that

ownership included a fenunle.

O the 445 nanes left, 130, or 29 percent,

contained a fermal e nane. Included in this list were

9 dairies that contained only the nane of a fenmale.

Even with the conservative approach just

outlined, there are far nore wonmen-owned busi nesses who

woul d benefit fromour proposals than there are those that

are objecting to them

In spite of the growing size of the npdern dairy

farm the production side of this business renmnins a famly

busi ness. Wnen and nen are all deeply involved in the

busi ness and work and own the business as a famly.

There can absolutely be no doubt that the nunbers

will correctly show, overwhelnmngly, that if the interests

of wonen and mnorities are to be specifically considered,

then the consideration nust be concentrated on the interests
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of the owners of the pool producers and their famli es.

The inference that the producer-handl er exenption

shoul d conti nue because these busi nesses provide jobs for

H spanic workers is a m sl eading cooment on several counts:

1.) Nearly all pooled dairy farns and dairy

processing plants in the Pacific Northwest hire Hi spanic

workers. Producer-handlers are not doing anything uni que

or innovative in this respect.

2.) The producer part of the producer-handler's

operations who would be subject to the requlation are in

every case anondg the |largest and npost efficient dairy farns

in the Federal Order 124 area.

Wiile it nmay be, as the opponents suggest, that

their bottling plants may have a difficult tinme conpeting if

they had to pay the sane price for nilk as their

conpetitors, there is no reason to believe that the producer

portion of this is at any risk whatsoever. The Hi spanics

working on the dairy farns would continue to have their

jobs.
3.) Producers and handlers do not reqularly go
-- I"msorry.
Producer-handlers do regularly go out of
business, it is a fact of economc life -- 1'"'maqgoing to have

to start that one over again.

3.) Producers and handlers do reqularly go out
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of business, it is a fact of econonmic life, and although we

all feel badly about the loss of jobs, it is not the

function of the federal order systemto keep sone dairies in

busi ness, at the expense of others. The sinple graph bel ow,

the last itemin the risk section, shows that all sectors of

this business do reqularly go out of business.

Risk. At the Seattle phase of this hearing, and

again here vesterday, w tnesses for the producer-handler

opponents attenpted to argue that the Secretary shoul d

recogni ze that by being vertically integrated they sonehow

have nore at risk than other producers and ot her handl ers.

Exactly how they think the Secretary should eval uate that

was not cl ear.

The greatest difficulty of the "risk"™ argunent

advanced by the producer-handler witness is that there is no

franework for that consideration in traditional federa

order theory. R sk of losing an investnent is sinply not

considered in federal order thinking.

Producers reqularly go out of business, because

it is not the purpose of the federal orders to protect them

fromlow prices or lack of a market. Handlers reqularly go

out of business because it is not the purpose of the federal

orders to protect themfromlow margins or the loss of a

cust oner.

Di fferent producers and different handlers all
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have different ampbunts of risk, even on a per-hundredwei ght

basis. No consideration is given in any federal order

context to the additional risk that cones frominvestnents

i n_expansion. It makes no sense for producer-handlers to

argue that their investnents should be protected while the

i nvestnents of other producers and handl ers are not.

The record is disturbingly clear that neither

producers nor handl ers are guaranteed success with federal

order _requl ation.

| have taken the following information -- and |'m

sorry, |'mmssing another paragraph in there, it indicates

that the information | got canme fromother material that is

-- has been inserted in this record, plus, except for the

dairy producer nunbers for 1998, which were -- have not been

entered into this record before, but they cane fromthe U.S.

Dairy statistics nunbers conpil ed each vear and published in

-- it used to be Dairynen's Magazine, now -- in 1998 it was

fromDairymen's Magazine -- the actual nunbers and counts of

dairies conpiled by the Anerican Farm Bureau Federati on.

The table is |labeled: "Count of Dairy Producers,

Pr oducer - Handl ers, and Requl ated Handlers in the Pacific

Nort hwest Order, 1998 to 2003."

Dairy producers in 1998 were 1,188, and by 2003

t hey dropped to 943, a neqative 245 producers, or a 20.6

percent | oss.

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2872

Requl ated handlers, 20 of themin 1998, this is

in Federal Order 124, dropped to 16 in 2003, a change of 4,

for a 20 percent | oss.

The data wasn't as readily for producer-handl ers

on this breakdown so | got alittle different one fromthem

that cane out of Table 51

Producer-handlers are also not exenpt, as is

shown below. At our request, the Market Adnministrator's

office prepared a new Exhibit 51, the second table, titled

"Pacific Northwest O der - Federal Oder Nunber 124, d ass |

Rout e Di spositions by Producer-Handl er and 7(a) Pool Pl ants,

Nunmber of Plants and Average Pounds by Size Range, Decenber

of Sel ected Years."

There was a very inportant and rel evant point --

there is a very inportant and rel evant point that needs to

be made fromthis data. For illustration, | have reproduced

part of the material, fromthe upper left-hand side of the

data, fromExhibit 51, fromthat exhibit, which shows in

requl ar print. | have then added a few cal cul ati ons whi ch

appear in bold print.

A brief description of that exhibit, it's an

excerpt fromExhibit 51, "Pacific Northwest O der Producer-

Handl ers," the nunber of producer-handl ers broken down into

those with less than a nillion pounds of Class | sales a

nonth and those with nore than a mllion pounds.
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Those with nore than a mllion pounds in 1990

were 5, and there were 15 under a million pounds, for a

total of 20.

By the year 2002, the nunber of plants with --

again, just for the nonths of Decenber -- nunber of plants

with over a mllion pounds were 4, and they had dropped to 5

in those that are under a nmillion pounds, for a total of 9

left in the marketplace at that tine.

The | oss between 1990 and 2002 for those greater

than a mllion was just 1, for those that were less than a

mllion was 10, a total loss of 11 of them The percentage

br eakdowns is: 20 percent of those greater than a mllion

67 percent of those under a mllion, or a total |oss of

55 percent.

The overall 1oss of producer-handl ers between

1990 and 2002 was 11, or 55 percent, but the breakdown

bet ween the small er producer-handlers and the | arger ones

goes to the heart of the nmatter under consideration at this

heari ng.

The table shows a |l oss of only one plant with

nmonthly G ass | sales of qgreater than a million pounds.

Even the loss of that one plant is a bit suspect and nmay be

a technicality related to school sales or sone other

marketing anonaly, but the point is well-nade w thout

adjusting the data, and that point is, that of the 11
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producer-handlers that went out of business during this

13-vear period, a full 10 of them have sales of less than a

mllion pounds per nonth.

This is real-life data that supports our

contention that smaller producer-handl ers, because of their

cost structure, do not have in the final analysis any

advant age over the requl ated handl er. It is not the |large

pr oducer - handl ers who are | eaving the business.

Service fees. Several opponent producer-handl er

w t nesses have stated that they face bal anci ng costs that

are not faced by their requl ated conpetitors. W do not

accept that argunent as being true for us in our bottling

operations nor for our bulk mlk custoners.

I n Washi ngton, where NDA markets to bottlers

directly, and in the greater Portland narket, where NDA

markets through a nulti-cooperative organi zati on known as

Oregon M Ik Marketing Federation, the typical base service

charge levels to bottlers range fromthe nid-30s to the

m d-40s, that's m d-30 cents to the m d-40 cents.

However, the exact nunber depends on how mlk is

pur chased and how a bottler cooperates in hel ping us

m nin ze the cost of balancing his mlk.

One key factor in the cost of balancing is

"weekend milk." 1t helps us not to have surges on weekends,

whi ch can chal |l enge our manufacturing plants, especially
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during the spring and sumer, when nmlk production peaks,

and at tines like the holidays, when sone plants shut down,

but we give a credit of up to 10 -- so we qgive a credit of

up to 10 cents for evening out the purchases throughout each

week.

In addition, as a supplier to bottling plants, we

have to bear, or pass on, the costs of bal ancing the

seasonal fluctuations in consuner demand, which typically

causes bottling plant demand to peak during the Septenber to

Decenber tine frane, when production is approaching its

|l owest levels in our clinnate.

This counter-cyclical pattern presents a huge

bal anci ng problem As an exanple of how that works, we have

an agreenment with DFA to supply mlk to Wlcox Dairy plant

at Roy, Washington. They have conmitted to a constant |eve

amount of purchases, from season to season. DFA bal ances

the plant's needs. But if they call on us for bal ancing,

that "over contract" mlk costs them $1.45 per

hundr edwei ght .

A drying plant is capital-intensive, and its

operating costs are nostly fixed. One can see that the data

used by USDA in establishing the current -- see that in the

data used in establishing the current -- nake all owances.

Runni ng a few nore | oads through that plant costs very

little, because the equipnent is already there, and the
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| abor is already schedul ed, and at best, the only cost

i ncrease fromprocessing an additional load of raw nmlk is a

bit of enerqgy and the cost of the powder bag. But at the

sane tine, conversely, it is also true that taking a few

| oads out of the plant to supply a bottler saves the pl ant

very little noney, and at the margin, we forego nost of the

make all owance that would have been available if we could

have run those additional truckloads of mlKkK.

The problem for manufacturing plant operators is

that they can't nmke npbney under the current nake-all owance

structure unless, or maybe even if, the plant is full, so

bal ancing the bottlers in the nmarket is very costly when it

requires taking mlk out of a manufacturing plant.

NDA did a lot of work in devel opi ng our service

cost structure, and | can assure you that this cost-based -

- that this is cost-based and easily explained to those who

use us to balance their needs. That is why the custoners

accept it.
Thank you for this opportunity to add this

testinony. | shall be glad to take any questions after

| unch.

THE COURT: M. Beshore, did you want this

docunent nmarked and adnitted i nto evidence?

MR. BESHORE: | think it should be narked because

the chart in the docunent --
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THE COURT: Ri ght.

MR. BESHORE: -- will be hel pful.

THE COURT: Ckay, let's see, 65. W didn't adm't

64, but I'mmarking this for identification as 65 and |I'm

admtting it into evidence.

(Exhibit No. 65 was marked and received.)

THE COURT: 1Is he going to be the |ast wtness

for the day, as far as yvou know?

MR. BESHORE: As far as | know.

THE COURT: Ckay. And that's as far as you know

too, M. Ricciardi and M. Yale, right?

MR. YALE: That's correct, Your Honor.

THE COURT: Okay. | still say we should break

for lunch, because cross-exam nation tends to take a little

whi | e. Right nowit's 5 after 12. Let's cone back at 1:15.

Of the record until 1:15.

(Of the record at 12:05 p.m and reconvened at 1:20 p.m)

THE COURT: We're back on the record after lunch

break, for cross-exam nation of M. Van Dam and M. Yal e,

you look like you're ready to proceed. Am| correct?

MR _YALE: |I'mready, if you would let ne

proceed.
THE COURT: Pl ease go ahead.

MR. YALE: Al right. Benjanin F. Yale, on

behalf of Smith Farns Dairy, Edaleen Dairy, and Mallorie's
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Dairy.
CRCSS- EXAM NATI ON

BY MR YALE:

Q Good afternoon, M. Van Dam

A. Good afternoon, M. Yale.

Q | want to -- you have this history here of the

pr oducer - handl er exenption, and |I'm not going to beat that

one, | think -- we've got a lot there, but | have sone

specific questions that | want to ask vou.

You were pretty active in the federal -- the FAIR

Act, the reformof the federal orders, do vou renenber that

period, of 1996 through at | east 2000?

A. Yes, | do renenber that period, but to define ny

activities as "fairly active" is not --

Q You weren't all that active?
A No, | was not.
Q You were aware, were you not, that the Secretary

i ssued a decision in April of 1999 that, anong other things,

proposed this contentious Option 1(b), which we're not going

to arque about, | don't want an objection, but renenber

that, it had the Option 1(b); right?

A. Sur e do.

Q And groups that you were a part of, and m ne, we

| obbied to get Congress to change that. Remenber that?

A Yes.
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Q Al right. And in fact the end of 19 -- and part

of that federal order reform or that requlation, created

the Pacific Northwest order as we now know it; right?

A. Vll, I"'mnot sure that it created it as we now

know it, because it's one -- it's the only order that did

not change.

Q The geogr aphic order didn't change.

A. Ri ght .

Q Ckay. But it did pronulgate -- except for sone

anendnents that have been nade since 2000, but the

reqgul ati ons on producer-handler that we're tal ki ng about

today were part of that -- that period; right?

A. Yes, they were.

Q And for Oder 131, it created 131, in terns of:

enlarged the area and --

A Correct.

Q -- and -- and those requl ations are also part of

what's been proposed; right?

A. That's correct.

Q Okay. And isn't it true, M. Van Dam that

Congress, in 1999, ordered the Secretary to inplenent those

requl ations but institute Option 1(a)?

A Yes.
Q You recall that?
A Yes.
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Q All right. So we have a Congressional direction

in 1999 that told the Secretary to inmplenent the producer

requl ations that we're dealing with today; right?

A | certainly know that the 1(a) direction cane
from Congress and -- having not read the legislation --

Q Ri ght .

A -- I"'mnot positive that everything is involved,

but | do know --

Q Ckay.

A. -- that that critical factor was decided --

Q That - -

A -- by Congress.

Q That's fair. GCkay. | nmean -- and | -- and
that's sonething that would be in the statute, | nean --

A. Yes, it would be.

-- right?

Q
A, (Nods head.)
Q So --

THE W TNESS: Judge, |'mgetting trenendous

f eedback.
MBS. DESKINS: Can we go off the record and nmaybe

try to get the hotel to do sonething?

THE COURT: Of the record.

(O f the record and reconvened.)

THE COURT: On the record.
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BY MR YALE:

Q Do vou recall we were tal king about that 1999 Act

that ordered the Secretary to inplenent the requl ati ons that

we are now seeking to anend, do you recall that line of

questi oni ng?

A. Yes. Yes, | do.

Q So -- and | think -- and I know you' ve been here
t hese hearings, and there's been sone testinony -- or you -
- well, let ne just ask you.

Are vou aware that over the vears, not in 1996

but prior to 1996, that Congress woul d have | anguage that

said "the status of producer-handlers," you know, "shall not

be changed," or sonething like that --

A. Sonet hing very close to that.

Q Right. GOkay. Now, the reason | ask that

question is, shouldn't the Secretary be |looking at -- rather

t han what happened in 1935 and what's changed si nce then or

-- should she be | ooking at what's changed si nce 2000, when

t hese requl ati ons took effect?

A. Qbviously the Secretary needs to pay attention to

all of the things that have happened, and the things that

have happened nobst currently probably have nore bearing and

shoul d be given nore weight in the decision-naking process.

My revisit, going all the way that far back, was

to counter sone of the testinony given that -- that there
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wer e deci sions nmade back then that applied to now, and we

feel that that's -- those changes are huge.

Q Right. But isn't it a situation that that policy

that was made in the md '30s has just been repeatedly

ratified by Congress and the Secretary over the years in

light of those changi ng conditions and not necessarily

saying that we still have 1935 conditions with producer-
handl ers?

A | will admt they haven't been changed in that
entire tine period. | amnot sure that -- what Congress has

done those various tines reaches to "ratification," but they

did -- they did get their point, and it did get stated.

Q And you weren't around in '35, marketing mlk, so
we really can't -- and we're not far behind each other, so
we're not going to go there, but it is -- but | think one

can truthfully say that even in the tine that vou and | have

been through, there's been dramatic changes in all aspects

of the dairy industry:; right?

A. Rat her renmar kabl e.

Q The sizes of cooperatives, the sizes of

producers, the sizes of plants, the sizes of buyers: right?

A. All of those true, and remnmarkabl e changes.

Q But coming back to ny original question: Are vyou

aware of any changes in the marketing area of 124 since

January of 2000 in the condition of producer-handl ers?
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A. VWell, other than sone of them getting out of the

busi ness, hasn't been -- hasn't been much. There's been

sone _growth anong the bigger ones, as is true al npst

everywhere, | believe.

If | might add, one of the biggest changes that's

occurred since the tine |'ve been hangi ng around the Pacific

Nort hwest Order has been the conditions between the Canadi an

mar ket and the U.S. market, that's had a mmjor inpact on

Edal een and what they do, and what they've had to do in

response to that.

Q You state on Page 2 that every contentious issue

has been well-tested in court. You see that?

A. | forget where it is, but I know --

Q It's at the end of point 2 of your --

A. | know | saidit.

Q Yeah.

A. Yeah.

Q Facetiously | was going to say "every contentious

issue 'has' or 'will be' well-tested in court?" W don't

need to go there.

| know vou're not a |awer, but evidently vou've

been prepped and vou have sone know edge of the | ega

hi story of things that have tested the federal orders.

Ri ght ?

A. That's correct.
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Q Ckay. Are vou aware of any case in which a

producer -- let ne back up a second. Have vou ever --

think | asked you this qguestion. Have you very visited like

Edal een or Mallorie's or Snmith Brothers Farns, have you ever

been to their operations?

A. Yes, yes, and yes.

Q Ckay.

A. Been to all of them

Q And those are situations where the connection
between the processing and the farmis -- it's easily
established, right, it's a farm-- in Mallorie's case, the

mlk is bottled next-door to the mlking parlor; right?

A. Right. And Snmith Brothers, before they built

their new dairy out in Royal City, was the sane thing

Q Sane thing, right.

A. And Edal een also, until they built their new

barn, basically had themall in the same pl ace.

Q And vou don't have any doubt in your mind that --

or _any reason to doubt that these are truly inteqgrated

operations, fromthe field -- or fromthe farmto the

bottle; right?

A. Well, that is certainly true, but it's true of

al nost every producer-handl er whether these are the smaller

ones - -

Q Well, | understand that.
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A. Ckay.

Q I'mnot going on the size -- it isn't a size

issue. So -- thisis all -- I'msetting vou up for a

questi on here.

A. Real | vy.
Q Yeah.
A. Thank you for the warning.

(Laughter.)

Q And the question is: under this contentious --

are you aware of any court test where the federal orders

have -- or a market administrator has told an operation such

as Snmith Farns, Mallorie's, or Edaleen, where it's all their

mlk, to pay into a producer pool?

A. A court case. No, I'mnot aware of that.

Q Now, vou also nake this statenent, "Today there's

no question about the ability to requlate a handler who is

not a producer." Ckay?
A Correct.
Q And -- but yvou would recognize that the strict

| anquage of the Act that says you can establish m ni rum

prices for mlk purchased from producers at | east suggests

that the Secretary's authority is limted to only purchases,

not other circunstances.

A. We visited that earlier, and | don't agree with

that, and it's been well -- that is one of the issues that
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has been well-tested in court and that Section (c) has the

paragraph in there, referring to both producers -- to

i ncl ude producers who al so happen to be handl ers.

Q Okay, let's talk about that a second, okay?

A. Al right.

Q Let's say that -- let's take Edal een, for

exanple, they're in Lynden, Washi ngton, and you' ve

acknow edged that they have their own nmlk and it goes in,

right, and they're a producer-handler: right?

A. That's correct.

Gkay. And it's clearly an operation operated by

the -- vou know, by the farnmer and the plant, they're al

i nt eqgrated. If they were to purchase a load of nmilk froma

farm across the road or nearby, then they would be a

producer who handles mlk at that point; right?

A. A producer who happens to be a handl er.

Q Yeah.
A. How do vou get to that concl usion?
Q Because they're -- the producer is operating this

farmand this bottling facility, and now they're buying mlKk

fromsone other farm

A And you're saying they still are a producer --
Q On their own mlk.

A. -- who is a handler. Yeah. This is correct.
Q Your talk about the Regulatory Flexibility Act,
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was this testinony drafted before or after John Mykrantz was

on the stand yesterday?

A. Oh, before John was on the stand vyesterday.

Q And vou're aware that he qualified that

definition or that counting that he did on producer-handl ers

in that table; right?

A. You know, | was here for that testinony, and |I'm

not sure that he qualified it. He was asked if he could

present the sane table with a different assunptions, and the

said he could do that, and certainly he could, and | could

have too, | suspect.

Q But he did agree that the heading in Exhibit --

in that exhibit, where he says producer-handler it should

have sai d producer-handler farns as opposed to producer -

handl er --

A. No, what he -- what he had on there was producer-

handl er plants --

Q Ri ght .

A. -- and he agreed that maybe it woul d have been

|l ess misleading or less confusing to people if he had |eft

off the word "plants" and just put "producer-handler.”

Q Ckay.

A. That is what | renenber hi m saying.

Q Now -- and |I'll give vyou -- since you're here and

you're renenbering very well, 1'Il qgive you this
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hypot hetical: sonething to the effect that you have a

requl ated handler, 7(a) handler, that has 50 enpl oyees,

okay, at the plant?

A. Yeah.

Q And under the definition there, they would be a

smal | business: right?

A Correct.

Al right. And then vou have a -- and let's say

that they do -- what do vou say, 5 nmillion, let's say that

they're a 5-mllion-pound-a-nonth plant, okay?

A. Ckay.

Q And then we have a producer-handler that's a

5-m | 1lion-pound-a-nmonth plant --

A. Ri ght .

Q -- wWith 50 enployees, and let's say they've got

anot her 30 operating the farm so they've got 80 enpl oyees.

kay?
A. (Nods head.)

Q Now, from a plant standpoint, they still don't

have 500 enpl oyees: right?

A. Ch, that's correct.

Q So when vou -- okay. But fromthe farm

st andpoi nt, they have nore than 500, 000 pounds of mlKk.

A Correct.

Q Al right. Now, do you see this requlation
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where a producer-handler -- producer-handlers with nore than

3 mllion pounds having to pay -- contribute to the pool and

draw back the blend, applying to them because they're

handl ers or because they're producers?

A. | thought | was with you, Ben, but --

Q | mean what side -- | nmean who's paying the noney

-- | nean who's going to be -- who's going to be filing the

reports, is it going to be the plant or the farmthat's

doi ng these -- the contribution to the pool and taking back
t he bl end?
A. | find that an interesting gqguestion fromyou,

Ben, because --

MR. BERDE: Your Honor, | object to that question

because it assunes in the question that the Secretary

requl ates producers, which he does not, he requl ates

handl ers, and that's the only relevance that the question

woul d have, except that he -- he nust be tal ki ng about

handl ers, otherw se the guestion nakes no _sense.

THE COURT: I'll let yvou address that objection,

M. Yale.
MR. YALE: Well, I'masking himthe gquestion

because that's what -- | nean, |'ve got an objection, |

don't know whether that's the answer and | need to -- you

know. The question is to deternmine -- is just that: | want

to know who -- what part of this producer-handl er the

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2890

Secretary -- that he sees that's being requlated, and it

goes to this definition of "snmall business."

THE COURT: I'll let himanswer it. [|If yvou know

t he answer.

A. VWll, the handler part is what gets regul at ed.

M. Berde's right, correct, on that, and that's what's bei ng

requl ated here. 1 think what you're probing is: trying to

find out if it's correctly stated that just because the

dairy is a large business, that the handler plant, which

ot herwi se would be a snall business, is now a |arge

busi ness; and the answer to that is: that is the way it's

done and i nterpreted.

We used in our testinony the exanple: what if

M crosoft bought one of the snmall handlers? -- if Mcrosoft

owned it, it's clearly not a small handl er anynore; the

pl ant size hasn't changed one iota. It is the way it is

defi ned.
BY MR YALE:

Q But if vou |l ook at the footnote and the

definition that they have always | ooked at -- and | think

M. Mkrantz's testinony was that they've | ooked at

busi nesses beyond their -- just what's there at that plant,

and sonetines going interstate and | ooking at other plants

to deternine whether they're small or not --

A. That's correct.
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Q -- and under that definition, Mcrosoft would not

be a small business, under this definition.

A. | _agree. M crosoft's not a snall busi ness.

Q VWell, even under their own interpretation, they

| ook beyond just that plant and they would see that it's

part of a larger corporation and they would not call that a

smal | busi ness.

A. O course. That's ny point.

Q Ckay. So coning back to this, is that we cal

them under your definition, a small plant today, or a large

busi ness today, they don't fit --

A. Ri ght .

Q Ckay. -- and at the end of the nonth the

Secretary issues the decision you all want, and bedi nni ng

February 1, they now becone requl ated because they have nore

than 3 mllion pounds. |In February, although there's been

no change in their production or the processing or anything

else, they will now because they are a requl ated pl ant,

woul d be treated as a snmall business:; right?

A. VWll, that would be true only if the ownership

changes and they no | onger net the definitions and things

like that, but yeah, that's correct. It's one of the

ironies of the way that bureaucracies, if you will, define

things. And ny point is not one of the enotional or noral

issue, are they really big or are they small, it's a
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definitional issue and it's what the Secretary has to

consider. You neet the definition or you don't. The

standard practice has it that they will not.
Q | want to nove ahead. You talk about risk
(Pause.)

A On _Page 5.

Q Now, I'mqgoing to kind of state this as a -- as a

statenent, an explanation, and | want to ask a question

dealing with that. GOkay?

A. (Nods head.)

Q Well, first of all, do you -- as | read this, you

see risk as a situation whereby being a PD -- because they

have higher risks they're entitled to the exenption? You

see that as being the arqunent?

A. That's the way |'m understanding the argunent |'m
heari ng.

Q Ckay. Isn't it that it's a -- it's a different
arqgunment, | want to suggest sonething to you and then | want

to ask sonme questions, and that is, is that there's this

enhanced risk, because you're owning both the farm and the

other, okay, adds to the overall cost of the operation,

indirectly, as opposed to a nmininumprice that yvou can

identify as a plant, but it contributes to the nix of the

cost of operating that PD, such that, when viewed in its

total context, as conpared to a requlated handl er, the costs
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are and have established thenselves in the narketpl ace as

bei ng nearly equal

Now, you didn't see that risk argunent expl ai ned

that way, right? You probably don't -- it looks |like you

don't even understand it. Do vou understand what |'mtrying

to say?
A. | understand what you're trying to say. \Wether

your point is totry to get ne to agree with it or not --

Q ['m not.

A. -- is where | --

Q Ckay.

A. Because | don't.

Q | wasn't asking you to --

A. Ckay.

Q -- signon, I'mnot that naive, | guess, but the
point is, is that that -- but that's a different risk, in
terms of its total mx, is that it -- you agree risk has a

cost: right?

A. Ri sk has a cost.

Al right. But --

A. If 1| can counter --

THE WTNESS: Am | allowed to do this, Judge, or

do | have to wait till he asks the question?
BY MR YALE:
Q How woul d vou counter it? [1'll ask the question
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How do vou counter it?

(Laughter.)

MR. YALE: You owe ne one, Bill.

A. The statenent, the way you stated it, is that a

conbi ned producer-handl er has greater risk than a regul ated

handler. Well, you're not conparing apples and apples. You

have to conpare a producer of the peer qgroup with a -- plus

a handl er of the peer group and deci de whether this two-

faced entity has the sane risk or not, and | believe the

risk is the sane.

BY MR YALE:
Q And that -- okay, and that's your argunent.
A Yes, okay.
Q | nean, that's what we've --
A W'l agree.
Q -- we've argued. But let nme go another way.

You' ve been involved in the dairy industry a

nunber of vyears; right?

A. Born and raised on a dairy in southern
California.
Q Right. And you've been involved in farm-- |

nean in terns of producer relationshi ps between cooperatives

and plants; right?

A. Yes, | have.

Q And vour experience in that as regards -- if
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producers believe that there's sone additional npbney to be

made, they'll respond to that; right?
A. Yes, | agree with that.
Q For exanple, quality incentives, if a plant or a

cooperative installs sone kind of quality incentive, there

seens to be sone response as the producers will do whatever

they've got to do to win their points, get their back count

down or sonething like that. Right?

A. Li ke everything else, there's a |level at which
vou'll get a response, but if the incentive is strong
enough, the response will be there.

Q Right. And the greater the incentive, the

greater the response; right?

A. That tends to be the way it works.

Q Ckay. And over the vyears, in the federal orders,

we've changed -- in sone orders, anyhow, not the Arizona one

anong them -- we've changed to nmultipl e-conponent pricing;

right?
A. That's correct.
Q And one of the theories behind multipl e-conponent

pricing was to create added val ue for those producers that

provide protein; right?

A. Exactly.

Q And so that they would respond to that: right?

A Vell, it --
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Q It didn't work out that well in these formlas,

but that was kind of the intent, wasn't it?

A. That's correct, and as | understood the argunents

when they went at that tinme, not to put too fine a point on

it, was that there were producers who were producing the

hi gher-val ue product that were adanmant --

Q Ri ght .

A -- that they should be paid for it. Obviously
there's -- it then creates an incentive for everybody to go
t here.

Q Ri ght .

A. But 1'mnot sure that the incentive was the

driving force.

Q Ckay. One of the things that -- and maybe you

can answer this question for ne, this whole hearing, and |

haven't heard the answer, is that if there's -- at the

producer |l evel there's an econonic incentive to be a

producer-handler, why isn't there the novenent in response

to that extra noney that we saw in the quality incentives

and the -- you know, the nmultiple-conponent pricing, and

t hese other areas? Wiy is that?

A. Are vou fram ng your question: in the Oder 124?

Q Let's just take --

A. Because it's a different answer than in 131.
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Q Well, I'Il do both of them Let's say 124, and
then -- give it to nme -- give ne both of them

A If you don't mind, I'lIl give it to you the other
way.

Q 131 first, okay.

A. 131 first is easy: there has been a response,

and it's been pretty renmarkable, but it's been just one

i ndi vi dual
Q One i ndi vi dual .
A. Yeah.
Q Ckay.

A. Now, in 124, |'ve been thinking about that a |ot,

and | ooki ng over the things, especially when we get over to

this data: there are very few people who can start a

pr oducer - handl er operation at the size required to be

successful .

| am convinced, fromlooking at the data that we
put together for this hearing -- sone that we presented,
other that |'ve heard -- that the smaller producer-handl er

has an extrenely difficult road to hoe, and | think the

bi ggest part is just plain a | ot of work.

And there is market risk, although I won't qive

you the arqunent all the way, when you get to the biqgger

sizes. At a smaller size, it is adifficult task, very hard

to do. | admire those people for trying it. But | do not
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believe that they have any advantages. They're just worKking

hard for no real gain.

Once you get big enough -- and our concern, quite

frankly, is the future. Wen they get to the 3 nillion size

and bigger than that, there are starting to be sone

opportunities for new ones to formup and take -- shave off

segnents of the nmarket.

As a matter of fact, Dr. Ron Knutson pretty

emnphatically arqued during his cross-exanination that he

t hought that was a narvelous thing to have happen. It kind

of worries us.

Q Al right. So what vou're saying is the reason

t he change hasn't been nmde: the producers aren't big

enough?
A. No, they're -- they're big -- there's plenty of

t hem bi g enough now, and there's plenty of them |l ooking at

it now too.

Q Al right. But there have been sonme in that size

range, of a couple, 3, 4, 5 nmllion pounds a nonth, in the

Pacific Northwest, for vears: right?

A. Ther e have been.
Q Ckay. And so they are of -- that's -- by the
way, vou said there's a -- they reach a certain size where

it becones worthwhile. Were's that size?

A. | think it's inthe 3 mllion range, because
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that's where the costs start naking sense.

Q Ckay.

A. If vou go to the bank with a proposal, vou better

have sonething that shows a sensible reason to do this.

Q So what you're saying is that it's unrealistic to

expect nmany producers to start up and succeed as a producer-

handl er less than 3 nmillion pounds.

A. | would agree with that, and i ndeed ny data that

| prepared shows that 10 of the 11 that left were in that

Si ze category.

Q So let's go back to -- and let's go back to

Arizona, and | think we can include this in the answer on

124. If there's a -- haven't there not been producers of

significant size in Arizona and the Pacific Northwest, for

at least four or five years, capable of establishing a

producer-handler in the range that you just identified as

bei ng profitable?

A. There certainly are, in both those areas, nore in

Arizona than here.

Q Now, let's go back again to this idea of your

know edge of producers. W tal ked about how producers

respond to econonic incentive; right?

A Uh- huh.

Q And have you noticed, when yvou get into these

| arger producer units, you know, the 2, 3 mllion pounds,
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that they have an ability to respond to price incentives,

seemto be alittle faster and a little nore conplete than

maybe sonetines the small er ones do?

A | think that's probably true. They --

Q O maybe a greater incentive to follow the
incentives --

A Yeah. Everything that happens nultiplies by nore

cows and therefore there's nore incentive to stay in tune

with the market. | think vou'll find that the -- those that

participate in the futures narkets tend to be the |arqger

producers.
Q Right. That's another incentive.
A. Sane -- sane kind --
Q Ri ght .
A. -- of reason
Q So it conmes back to ny question. Wth those

units of that size, why have we only seen one new producer-

handler in Arizona, no new ones in the Pacific Northwest

during the last five, six vears if there is at the producer

| evel an econonic incentive to do so?

A. And t hey haven't.

Q And they haven't.

A. And they have not, and | -- | believe the reason

they -- there's a couple of reasons why they have not. One

of themis that it requires a managenent talent that these
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peopl e don't believe that they have, they aren't ready to

hire another manager to take care of it. Secondly, they

know very little about what the markets and what the markets

m ght be out there, and that makes thema little nervous.

| have one person, that | know quite well, who

used to be a producer-handler in California, noved up to

| daho, and desperately wanted to becone a producer-handl er

and ny question that stopped himevery tinme was: "Wiere you
going to sell it?" These real big dairies tend not to be
near the popul ation centers into which they can sell it.

There's another factor that plays in the Pacific

Northwest, that's kind of interesting, and that is the one

that: there is too nuch stainless steel existing in the

Paci fic Northwest, that's shown in -- one of the tables

shows that the average size of the plants in the Pacific

Northwest is quite small, there's a lot of them so there's

a lot of people out there to conpete with you for that

mar ket .

So | think the bottomline cones down to: these

guys would do it if they had a market for it, and | think

Ron Knutson kind of pointed out where that nmarket is, and

that's where our concern is.

Q And -- but part of that -- when you tal k about
the market: in other words, they have eval uated the ri sks,
the risk as -- being a PD but you're not going to have the
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mar ket, where if vou go with the cooperative or sonething

el se, you've got a narket, maybe not as nuch npbney as you

think you want, but at |east you've got a market. Right?

A. Correct. That's the one |'mdiVing you.

Ckay. So they've weighed the risk, and the risks

outwei gh the benefits, as they see it.

A | would say they're weighing the risk --

Q Ri ght .

A. -- and so far have concluded that.

Q All right. And therein lies that neasurenent of

econom c risk, such that there's not enough to nove as a

producer into a producer-handl er provision.

A Correct, not vet.

Q Not under the current marketing conditions in the
Pacific Northwest. |Is that what you're saying?
A. That's correct. There is an additional risk that

all of themtalk about, and when |I'mtalking with them]I

point out to them there's a requlatory risk, the risk that

the requlation will be pulled, that's what this hearing is

about, and they worry about that, they say, "Ckay, |'ve

i nvested all this nmoney," and boomthe rul es get changed. I

think there's plenty in this roomwho can identify with

t hat .

Q Ckay. We have -- so whatever that -- but on the

other hand, if that was a real | arge nunber, even that could
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be -- even that risk could be overcone, right? You know, if

you could get your bucks in a year and your investnent back,

then it's worth the risk, right? It's all about risk

nmanagenent, right?

A. That's a big part of it. It's: rmaking your
j udgnent .
Q Now, kind of a -- | want to change things here.

There was official notice regarding this rul e-naki ng

proceedings to take care of the -- | think it was called

doubl e-di pping, with the state orders, right, for Oder 1247

A. Yes. I'Il help vou refresh vour nmenory: it is

call ed doubl e-di pping, and ves, it was in the notice.

Q And it was also in Order 135, wasn't it? That

is, there --
A. Yes.
Q -- was proposed to be a change in 135.
A. Yes, it was.
Q So in that reconmmended decision on 135, to

el i m nate doubl e-di ppi ng, the producers, there wasn't

sufficient support for the producers for the anended order

in total, that and other things?

A. Yeah. Good thing vyou added "that and other

things." 1 think the doubl e-di pping issue had nothing to do

with it being voted out.

Q | understand, | just -- but --
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A Ckay.
Q -- that order's been voted out: right?
A That order has been voted out.

Q And that's one of those in which official notice

has been requested of the Secretary, the decision on that to

be taken; right?

A Yes.

Q Now, | want to cone down -- | think this is,
hopefully, nmy final deal. 1'mnot promising that, but |'m
certainly going to try. 1In the end page there you talk

about service fees and balancing, and that's what | want to

tal k about.

A. Ckay.

Q Now, you heard ny questions today of M. Hollon

| believe, about the amount of nmilk that's needed to supply

Class I; right?
A. Correct, | heard that.
Q And | think we all agree that d ass | needs

fluctuate differently than supply fluctuates:; right?

A. That's correct.

Q Both on a long-term seasonal basis through the
years.

A And on a weekly and holiday basis.

Q On a weekly, daily, and sonetinmes hourly basis;
right?
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A. Vll, "hourly" maght be alittle tight, but --
Q Well, daily.
A. -- vou know, | understand what vou're getting at.

Q Right. So vou need to have a qgreater supply to

deal with that dass | need because of that fluctuation;

right?
A. Right. A hundred percent is a difficult nunber

t o achi eve.

Q That's right. So we have -- it used to be they

used the term-- they used to reserve this term "reserve

supply" for Oass |, you had to have mlk in reserve, that

you could neet the needs: right?

A. | renmenber those argunents well.

Q And woul d you agree that in Oder 124, that under

its current Cass | utilization, that we have nore mlk than

is needed for sinply a reserve for the dass | market?

A. The supply of milk in the PN\Wis certainly nore

t han adequate to neet the needs of the dass | market.

Q In fact, there's extensive cheese manufacturing;
right?

A Quite a bit of cheese manufacturing.

Q And powder manuf acturing?

A And very | arge powder manufacturing.

Q And | think vou testified that those pl ants,

really, to make it worthwhile, have to be running full-tine.
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A. VWll, there's a franework of that statenent, and

the franework of that statenent is that the nmake all owances

within the federal order systemare so narrow that you have

no chance to make it if the plant's not running as near

capacity --
Q Ri ght .
A. --_as possible.
Q So we cone back to this point, is that the anpunt

of mlk truly, truly needed for the Gass | nmarket,

including its reserve and actually being supplied, is |ess

than all of the nmilk that is currently pooled on Oder 124;:

right?

A. That's correct.

Q Al right. Do you know what that nunber would

be?

A. | over the years perhaps even participated in

trying to define that nunber, and it's ranged from15 to 40

to 48 to 60 percent, nunber's kind of a slippery nunber, and

it's beconing of I ess relevance as you get into narketing.

My early history is in California, now California's --

Q Ri ght .

A. -- 20 percent Cass |I. The argunent is of no

nmerit anynore. Pretty nmuch the sane thing in the Pacific

Northwest, we just don't talk in those terns anynore,

because they're plenty --
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Q Plenty of milk, right.

A. -- and it can reach.

Q So it cones back to this other issue, when we
tal k about the cost of balancing, is -- again, and | kind of
want to bring back -- and we talked about all the risks and
stuff. The cost of balancing -- and | think the argunent of
the producer-handler -- | want to nmake this a little -- as |

understand it, what you're saying is, is that they're trying

to say, "Well, if we added our cost of balancing into this

equation, then we would be equival ent of paying a C ass |

price," or sonething like that. |Is that your understandi ng

of --

A. To an extent that's ny understanding. \%%

understanding is that you are not really expecting us to

beli eve that the bal ancing costs are enough to cover the

entire gap, but we've adnmtted in our testinony, DFA did in

theirs, that there's a blend-down effect that needs to be

considered in this thing.

Q But to balance that plant -- in other words, for

t hat producer-handler to have enough nmlk to neet its

Cass | needs, okay, that it has taken steps both at the

pl ant |l evel and at the producer level to absorb or renove as

many of those irreqularities as possible:; right?

A. Well, certainly.

Q Al right. So in that way, they have borne the
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risk of their own reserve supply in balancing their supply

even though it may not be bal anci ng or handling and covering

the cost of other mlk, nore mlk that's in the order, but

at least within the nmlk that they have, they're handling

that; right?

A. They obviously have the mlk and they obviously

need to deal with it and they need to nove it. | think it's

di si ngenuous for the producer-handlers to claimthat they're

bearing all the costs of disposing of it, because the

nar ket pl ace has been pretty friendly in accepting their

mlk, and they've been very ingenious in finding places to

put the mlk, I've got to adnmre what they've been doing,

but their costs are -- are not the sane as building a cheese

pl ant of their own --

Q Ri ght .
A. -- to get rid of the mlKk.
Q But let's take -- | think your client, or your

conpany, NDA, they own West Farm --

A Yes.

-- the bottler. Right?

A Right. Four bottling plants?

Q And -- huh?

A Four bottling plants.

Q Four bottling plants. And so you have sone

control in trying to level out that demand at the plant to
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reduce the cost at the producers supply side; right?

A Certainly do, and costs involved in doing that.

Q And there's costs involved in doing that; right?
A Yep.

Q And you try to do that, but you can't necessarily

force Safeway and Kroger and the others to do the sane

thing; right?

A. They respond to financial incentives just like

everybody else --

Q Ri ght .

A. -- _and you can get cooperation by cooperation

And in the case of our own plants, we can demand it.

Q So, | quess coning back to the point, the

neasur enent of them bal ancing and handling their bal ancing

costs isn't as nmuch how nuch they pay to have their mlKk

haul ed sonepl ace or powdered or dunped, that's all part of

it, but the point of it is, is that within the requla- --

t hey have done what they have to do to have as much mlk as

they need, which may even require lowering their needs, by

not taking custoners, right? | think there was sone

testinony on that. R ght?

A. Yeah.

Q Ckay. There's a cost --

A | hate doing that, | don't --

Q | _know, but sonetines, if you -- to keep it down,
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you mght say, "That quy's just too irregular, | can't

afford him" you know.

A. | even hate thinking that that m ght be

happening, but it m ght be.

Q Yeah. Okay. So you -- but you have that, and
then, on -- the sane tine, changes at the farm and
everything else, totry to -- to level that out. So that's

how they handle their risk, and it may not be neasured in

terns of how many pounds they noved to a powder plant or

sent to a non -- or a distributing plant that's non-pool ed,

or whatever; right?

A. Well, when vou -- when you do it, when you' ve got

a bigger operation -- in a producer-handler you've got a

relatively -- conpared to a nulti-plant co-op, vou' ve got a

single supply of milk that you identify and you know what

you have to nove. 1In a bigger system it becones nore

t heoretical, but nonetheless just as valid, that you verify:

how much mlk do | need at ny plants, at their highest

denmand, that matches ny | owest production? and then work

yvour math against that to cal cul ate back and charge back to

your custoners what the bal ancing costs are.

Q And that cost, that you just tal ked about even at

the co-op |level, does not include any costs associated with

bal anci ng or handling the cheese or the powder plants as an

i ndependent denmand for mlk; right?
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A. VWll, it certainly does involve them You have

to build them bigger than -- if you really want to run vour

plants efficiently, we'd build themsmaller and run them a

hundred percent all the tine. W have to have space for

t hat day that we have the |argest supply of mlk conpared to

denand, so we've got extra capacity all the tinme, alnpbst by

definition, except for very short periods.

MR. YALE: | have nothing further. Thank you

THE COURT: Thanks. M. Ricciardi, you have

questions?
MR RICCOARDI: | have sone, Judge. Thanks. Al

Ricciardi, on behalf of Sarah Farns.

CROSS- EXAM NATI ON

BY MR. RI CCO ARDI :

Q Good afternoon, M. Van Dam

A. Good afternoon, M. Ricciardi. So good to see

you.

Q Good to see you again. You're here on behalf of

NDA, as | understand vour supplenental testinony.

A. That's correct.

Q Just so that we're clear on sone points, and

thi nk. we may have covered themin Seattle, but let's nmke

sure that we get them here:

NDA has no direct connection with O der 131;

correct?
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A. That's correct.

Q And NDA does not market mlk of any producers

located in Order 131; correct?

A. It does not.

Q And vou have -- questions were asked, | think, by

M. Yale with regard to his clients. You have not been to

Sarah Farns; correct?

A. That is correct.

Q And with regard to informati on concerni ng Sar ah

Farns, vou're not here attenpting to present any evidence or

i nformati on specifically concerning Sarah Farns to this

hearing; correct?

A. | do not have specific information on them and

|'mnot presenting any.

Q Thank you. As | understand your testinobny as to

the size of a producer-handler at 3 mllion pounds per nonth

-- are you famliar with Shamrock Dairy?

A. Only passingly and what |'ve | earned from

newspapers and what's been handed out here.

Q And what vou | earned here was that they had

recently built a 10, 000-cow dairy near Stanfield, Arizona.

A. | have heard that here, ves.

Q G ven the information that you are aware of with

regard to the claimthat there is sone type of a benefit for

a producer-handl er over a requl ated handler, and given the
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fact that Shanrtrock is in the 131 area and Shanrock has built

a 10, 000-cow dairy near Stanfield, Arizona, if it was such a

maj or benefit, why isn't Shanrock a producer-handl er?

A. | believe historically they were at one tinme, but

the -- there is so little | know about that that | really

can't give vou an intelligent answer, because | don't know

what their total sales are conpared to their -- tota

production, what it is now or what it can be. But if those

nunbers get close enough, they will be a producer-handl er

| doubt that they will, but | got the understanding that the

plant is very |arge.

Q They nmade a deci sion, for whatever reason, when

they nade the investnent in the plant, that they were not

going to be a producer-handler, and that was a busi ness

deci sion that they nade; correct?

A. That is correct.

Q And obvi ously Sarah Farns nmade its busi ness

decision and its investnent to be a producer-handl er and,

again, decided to go down that road; correct?

A. Correct. It's a choice.

Q Al right. 1'mgoing to direct you for probably

t he renmminder of ny questions to your suppl enenta

statenent, if you have it in front of you.

A. Got it here.

Q Turn to Page 5, and | want to go through just a
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few points on that page and then nove on

A. Ckay.

Q It's inthe middle of the testinony that you have

concerni ng wonen _and nminority interests, which began on 4,

but |'mgoing to direct your attention on Page 5, vour

Par agraph 1, near the m ddle of the page, where you nake the

statenent: "Producer-handlers are not doing anything unigue

or innovative in this respect and that is with regard to

hiring H spanic workers."

A Correct.

You see that.

Q
A Yes.
Q

Ckay. Again, now, directing vou to Order 131 and

Sarah Farns, you're not here presenting any testinony as to

why Sarah Farns is doing with regard to hiring H spanic

wor kers or whether they're doi ng anythi ng i nnovati ve because

vou don't know that; correct?

A. | do not have firsthand know edge. | know conmmbn

dairy practice, but technically, you're correct, | don't

have evi dence and statenents about Ari zona.

Q Correct. Now, Paragraph 2 on that particul ar

page, 2, last sentence, you conclude: "The Hi spanics

working at the dairy farns would continue to have their

jobs," and that is based upon the issue of whether or not

producer - handl ers would then be subject to requl ation,
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that's the -- your starting point for that paragraph;
correct?

A Yeah. The point -- well, maybe -- you didn't
have it quite right, so I'll say it ny way and then --

Q Al right, go ahead.

A. -- you probably will agree with it.

My point is that should they be requlated --

Q Ri ght .
A. -- and should the decision then be nmade by the
producer-handler to shut down the handler part, | am

absol utely convinced that the producer part would continue

to exist and their enpl oyees would continue to be -- have
j obs.
Q That decision, just like the investnent nade by

t he producer-handlers, would be an individual decision based

upon their investnent in that particul ar enterprise;

correct?
A. Ri ght, and circunstances surrounding it, correct.
Q And in fact if the requl ation were changed, the

possibility exists that they could no | onger be in business

on either side of the equation and therefore those folks

would in fact |lose their jobs: correct?

A. That is potentially correct, but those dairies

woul d -- would be purchased by sonebody el se, they woul dn't

just shut them down and wal k away.

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2916

Q They may, they may not, and those people nmay or

may not hire those H spanic workers, they nade decide that

they're going to lint the production and therefore sone

people would lose their jobs. Again, you're --

A .

Q -- speculating as to what ni ght occur.

A. Certainly.

Q You don't know.

A. | amcertainly speculating as to what | think is

likely to occur.

Q Now, Paragraph 3, sane page --

A. Uh- huh.
Q -- the second sentence, you indicate at the
conclusion of it, after the comma: "lIt's not the function

of the federal order system" or "FO system" "to keep sone

dairies in business, at the expense of others." That's your

concl usion; correct?

A Correct.

Q It would also not be a function of the federal

order systemto keep one dairy, which is inefficient in

busi ness over a dairy that's efficient; correct?

A. Oh, that's correct.

| nmean --

Q
A. Certainly.
Q

We're not here to try to help sonebody who is not
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doing the best to run their operation at an efficient |evel.

Correct?

A. Ckay.

Am |l right?

Q.
A. Ch, vou're right.
Q.

Now, it is also not your position that the

Secretary should nake a change in this requl ati on based on

what mi ght happen in the future; it has to be based upon the

facts and the evidence today; correct?

A. If requl ations cannot be witten with sone view

to the future, there's no point in doing it.

Q But requl ati on shouldn't be based upon

speculation, it needs to be based on fact:; correct?

A. Fact and a reasonable |ook to the future.

Q Turning over to Page 6, you have a chart here
that has a couple of questions about -- and let's talk about
the first portion of it. 1| realize that you have a sentence

or so mssing fromthe mddle, but --

A. How enbarrassing. W are -- what you have here

is one version before a final. | don't know how that one

got printed, but | didit.

Q Havi ng been through those nyself, sir, |

certainly synpathize with vou, but |'mnot going to -- I'm
not nmaki ng a point about that. | just want to direct vour
attention --
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A. Ckay.

Q -- to where we are in terns of ny question

Now, vou've got sone statistics regarding dairy

producers, producer-handl ers, and requl ated handl ers, and as

| understand the first portion of your chart, it's based on

dairy producers and requl ated handl ers, and then the bottom

deals with producer-handlers. Am|l right?

A. That's correct, ves.

Q Ckay. Now, we see a reduction from'98 to 2003

in dairy producers, from1188 to 943. | read that

correctly?
A Correct.

Q Now, what we don't know -- because statistics can

of course be |l eading, and we can use them any way we want

to, we don't know why those particular dairy producers went

out of business.

A. W& have no idea.

Q Ckay. There could be -- let's talk about what it

could be. Consolidation; correct?

A. That's pretty rare, but ves, it could be.

Q Could be that. Could be the fact that there was

sone kind of problem a famly problem and they decided to

go out of busi ness.

A. Correct. That's conmmon.

Q Coul d be that they sold out. Could be that they

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2919

decided to put up sone type of a real estate investment and

sold the | and. | nean, we don't know why there's been this

reduction. Correct?

A. No, we don't.

Q And the sanme thing would be true with regard to

requl ated handlers: we don't know whether or not Dean's or

Kroger or Saf eway or anybody bought sone of those and

therefore there was a consolidation; correct?

A. No, we don't, but that -- that is not what

happened here, but that -- that's okay. W know quite a bit

about 20 and 16, but if a plant was bought by sonebody el se

and is still run, it's still on the list.

Q Okay. Let's talk about, then, the producer-

handl ers.
A. Ckay.
Q The sane thing would be true with reqgard to the

i ssue of the reduction of producer-handlers, whether they be

in excess of a mllion pounds or less, they may have gone

out of business for a variety of reasons. W don't know

t hat because the statistics, raw statistics, don't tell us

that. Correct?

A. They do not, right.

Q Page 7 of your supplenental testinony, if you

woul d, next-to-the-last paragraph, you're talking about a

supplier to bottling plants and you give as an exanpl e that
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"NDA has an agreenent with DFA to supply nmilk to WI cox

Dairy at Roy, Washington.”

Uh- huh.

Correct?

> 0 P

That's correct.

Q Do you know whether or not that Wlcox Dairy is

part of the dairy that supplies mlk to Costco?

A. It is. Back one step.
Q Yes.
A. | don't know if Roy does that, but | know WI cox

Q Ckay. And W1 cox --

A. -- | assune what Roy does, but | do not know
that.

Q And Wlcox is requlated; correct?

A. It is.

Q And Wlcox is able to conpete for Costco's

busi ness, the big box business, in that area even though

there are producer-handlers in the area too; correct?

A. They obviously do exactly that.

MR_RCOARD : Al right. Thank you

THE W TNESS:  You're wel cone.

THE COURT: Ms. Deskins, do you or your

col | eagues have any questi ons?

MR. TOSl: Thank you, Your Honor. M nane is
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G no Tosi, with Dairy Prograns, USDA.

CROSS- EXAM NATI ON

BY MR TOSI :

Q Several questions, M. Van Dam | want to probe
the -- with you the 3-nmillion-pound threshold --

A. Ckay.

Q -- for what would cause a producer-handler to

becone requl ated. And please feel free at any point to

differentiate between your opinions about the Pacific

Nort hwest Order and the Arizonal/lLas Vegas O der.

A. Ckay.

Q Were vou here to listen to the testinony of

M. Hollon when we sunmmari zed the rationale for the

3-mllion-pound cap? if you will.

A Yes, | was.
Q If we take the -- and | want to speak to the
precision of the 3-mllion-pound limt. It happens to be

t he exact nunber for when a pronotion assessnment woul d kick

in on a reqgulated handler, or any other fluid mlk

di stributor.

A. That is correct.

Q And M. Herbein's testinony seens to be relied

upon, that shows, for the proponents for requlating PDs

under the pooling and pricing provisions of an order, that

once vou reach this 3-nmillion-pound threshold you -- vyou
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becone nore like entities that are requl at ed.

A. That's correct.

Q Because of cost structure and being able to take

advant age of certain efficiencies that they night not

ot herwi se have up until that tine.

A. That's correct.

Q Now, with respect to the other list of things

that we tal ked about, that M. Hollon summarized, if we | ook

at _anyone that's exenpt fromthe pooling and pricing

provisions of the order, aren't the other -- aren't the
effects of that still present?
A. That is correct. You're referring to a requl ated

plant that's under 3 mllion.

Q Ri ght .

A. Yeah, those issues are there then al so.

Q So ny question then becones: To the extent that
orders currently -- or the -- either the Pacific Northwest

or the Arizonal/lLas Vegas O der, currently have a definition

for an exenpt plant at 150, 000 pounds, why not set the cap

in a way that's simlar to entities that we currently exenpt

frompooling and pricing?

A. That's an interesting concept and not one that we

have di scussed internally. Nonetheless, there would be sone

justification for that. W do not have an official

position, so vou're just getting ny view on this thing.
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Q Ckay. Well, I'mtrying to explore -- a nunber's

been offered --

A. Yes. No, that nunber has been offered, and there

would be nerit in arquing that any plant under 3 mllion

shoul d be exenpt ed.

Q Yes, but to the extent that the Secretary can
find that -- the negative aspects, the unequal sharing of
the additional revenue that cones fromdass |, it's not

shared with all market producers, for entities that are

currently exenpted, they would exist even if producer-

handl ers becone requlated in terns of the pooling price --

A. This is true, but to be true to our prinmary

argunent, which is that the cost of bottling mlk in a plant

that's less than 3 nmillion pounds per nonth Cass | sales

are high enough that the person doing that has no requl atory

advantage. | believe any plant that's snaller than 3

mllion pounds has a trenendous reason why they can conti nue

to exist, and that is: isolation, they are just a | ot of

mles fromanybody else, and --

Q To your know edge, then, do either of the two

orders under consideration here, or any other federal order

that you know of, are exenpt -- either are reqgul ated or

exenpt fromrequl ation on the basis of their plant costs?

A. No, I'mnot aware of that. The 150,000 exenption

level might be related to that, but it's not so stated.
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Q This question is kind of simlar to what I'd

asked of M. Hollon as well. Does the 3-mllion-pound

exenption inply that up to that level, that there's a

conpetitive di sadvantage in being a producer-handl er?

A. That, like the cost advantage, |'msure is a

sliding scale, and the smaller you are on that, there wl|l

be a point at which it becones truly a di sadvantage. CQur

argunent is that at the 3 mllion it is about a push, and

after that it's an advantage to have the exenption. Di d

get to your question there?

Q. No, | --
A. Ckay.
Q | appreciate your answer. |In your recounting of

sone of the history of producer-handlers in the context of

the Federal Order Program | want to ask a coupl e

t heoretical qguestions.

| want you to assune a narket that has, say for

exanpl e, 50 percent of the mlk in that narket, dass | --

A Uh- huh.

Q -- is -- was distributed by producer-handlers in

the market. So 50 percent of the market's Class | sales,

for exanple, are --

A. Ckay.

Q -- supplied by producer-handlers. And the

Federal Order Program survived to this day, sone 70 vears
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| ater?

A. If vou're asking ny opinion: | don't see howit

possibly could survive that. The differences would be so

great in the marketing ability that that 50 percent that's

got the PD exenption would gradually take all the market,

there's just no way to conpete.

Q kay. |I'mnot -- |'mprobably not -- let ne ask

it alittle bit differently. Wuld vou agree that in the

early days of the Federal Order Program that producer-

handler mlk represented a significant portion of the anmount

of dass | sales that were --

A. Yeah, | --
Q -- made in federal nmilk marketing order --
A. | do agree, there -- that was clearly the case in

Kansas City in 1935.

Q Ckay. And we'll just use Kansas City as the
exanpl e.

A. Ckay.

Q Here we are, sone 70 years later, and we stil

have the federal order, and it's survived, and people have

creat ed busi nesses and have | ost busi nesses in the context

of the mlk order program

A Correct.

Q To the extent that we could draw a sinilar

correlation -- and let's use the Pacific Northwest as an
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exanple: if there was a tine when the Pacific Northwest

Order had 50 percent of its mlk that was supplied by

pr oducer - handl ers and were down to about 10 percent, how has

the order survived all these years when we have a reduction

in the amobunt of mlk that was supplied by producer-

handl ers?
A. In answer to your question, |'mgoing back --
Q It would suqggest that -- it would suggest that at

a tinme when producer-handler mlk was the mpjority of mlk

supplied to various narkets, that the program would not have

survived, vet it did; and that one of the points is -- |

think | understand it so far, is, is that if we don't do

sonet hi ng about producer-handlers, that there's this huge

di sruption and the existence of disorderly nmarketing

condi ti ons because we have differences in what handl ers have

to account for in terns of the mninmumprices they pay, and

at the sane tinme an inpact on the equitable distribution of

Class | producers who supply that market.

(Pause.)
A. My turn now?

Q Sur e.

A. CGoi ng back to Kansas Cty, that very question

troubled ne with Kansas City, with 50 percent in the hands

of producer-handl ers. It wasn't until | discovered the

Wite-up part about the raw mlk that | understood what was
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going on in that market, and in one hand you had the

reqgul ated handl ers, who were pasteurized, who were the

growi ng seqgnent of the business, and they had the technol ogy

and they had the things that was growing their side. The

other side of it was all raw mlKk.

Now, at sone point, and | have no idea when that

happened, at sone point sone of those producer-handl ers

undoubtedly started pasteurizing their mlk. But what vyou

had is a situation that as the market in the city and the

transitions took place in the marketplace, the growh was in

the hands of the requl ated handlers and there wasn't a big

supply of | arge producer-handl ers who were causi ng probl ens

and disrupting the flowin the market.

So that accounts for how fromthe early days it

noved through there. | think in the -- up until current

times we have not seen any producer-handl er cone into any

market -- that |'maware of; now, there night be sone, but

any that |'maware of -- who came into a narket and qgrew

substantially within that market, taking away what's

considered the traditional dairy nmarket fromthe requl ated

handl ers, which is where the disruption-in-the-narket

problens come in. So in the absence of rapid growth of

producer-handl ers and the potential rapid growth of

producer-handlers, there's little reason to fear them

And we went 70 vears, with sone attenpts to
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requlate it and get the noney flow to all producers.

Not hi ng nmuch has happened. But it's the potential growth

and -- the actual growth in Arizona and the potential growth

here that is of concern now, and if those things happen,

that | anticipate will happen, we will see substantia

shifts of business away fromregqul ated handlers to the

unrequl ated handlers, and | feel that would be contrary to

what Congress i ntended when they passed this lawin the

first place.

Q If we have a market that has, hypothetically, 20

producer-handl ers supplying 10 percent of that narket's

Cass | needs --

A Uh- huh.

Q -- do you see a difference between that -- that

collectively, all 20 producer-handlers supply, for exanpl e,

10 percent of the Cass | sales in that nmarket, do you see a

di fference between that and a single producer-handl er

suppl ving 10 percent of the market?

A. Renarkably interesting choice of exanples. The

-- if the one -- if you're talking about 20 that are

constant, sitting there, not doing nmuch in the way of

changi ng and growing, that is not particularly a threat to a

mar ket .

If vou're tal king about one that was at zero and

noved its way up to -- up to 20 and was noving faster than
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that and was di srupting the nmarketplace, yveah, that is a

concern.

And if you take the -- use the exanple of the

10 percent nmarket and say that the consolidati on goes

rapidly there and they end up with just one of those |eft

and that one not only nmintains the 10 but doubles it to 20,

you start raising real interesting issues about narket

di sruption and fairness of the orders and even the reason to

have the orders.

Q If we have a narket that's 10 percent represented

by milk supply Tass | sales, 10 percent of the nmarket's

producer-handl ers, and we had a point in tine where it was

10 percent and there were 20 producer-handlers --

A Uh- huh.

Q -- let's nove the clock forward a few years, and

we're down to, say, four producer-handl ers, supplying

10 percent of the narket.

A. The sane 10 percent. My answer woul d say:

dependi ng on where those sales cane from but if they stayed

-- if it was a situation that wasn't rapid and wasn't

di srupting the market by throwing |l ower prices out there to

one segnent of the business, that none of the others could

get, it could be a reasonably stable market.

You' ve got to understand in the whole thing that

there's -- sonebody used the termin this hearing:
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"organi zed disorderly nmarkets." It is very difficult to

point to exactly places that -- where it's terribly

di sorderly, because everything | ooks so organized: the mlKk

noves, the trucks are on the road, there's mlk on the

shel f.

"Di sorderly" conveys a bigger -- biqgger

theoretical basis that we've got a fair distribution of

noney and a uniform application of prices. Qherw se

there's hardly any point in having requlation. That is why

it exists.

Q Is there anything, in vour understanding of the

3-mllion-pound nunber that's bei ng proposed, that inplies

that there is sonething in the m x when yvou conbi ne soneone

who's a producer and create -- and operates in a way that

nmeets the definition of what we've referred to as a

pr oducer - handl er - -

A. Yeah, that --

Q -- that there is --
A | --
Q -- sone sort of inplicit recognition of the

uni que conbi nation of risks in their capacity as a producer

conbined with that as a handler?

A. | heard you ask that question before, so |'ve had

the advantage of having a little tine to think about that,

and it fits -- the answer to it fits in with what we have

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2931

proposed here, that you don't start requlating until

3 mllion pounds, because prior to that there are no

advant ages and there are -- especially as you slide down the

scale towards snmaller, there are a nunber of disadvantages

t hat cause that operation to have no advantage in the

nar ket pl ace.

VWhether | think that includes the -- what | would

consider to be risks or not, it is all the business costs

associated with it. A smaller producer-handl er probably

deals with small er accounts, smaller accounts probably have

a greater risk of collection.

Those kind of things are all enconpassed in

there, and that's why they -- they -- we aren't even

t hi nki ng about extending this belowthe 3 mllionlimt, we

believe that there is adequate justification for themto

have their entree, a chance to get into the narket.

Q To the extent that 3 mllion pounds is reflective

of current conditions, where handlers have tailored the size

of their operation to, on one hand, achieve certain desired

efficiencies, and at the sane tine to be able to serve the

market, the market's growi ng, population is increasing, it

causes plants to becone of a certain size.

A Uh- huh.

Q What qui dance woul d you qi ve the Secretary to

weigh the validity of 3 mllion pounds with future

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2932

conditions, where, for exanple, the popul ation of Arizona

skyrockets for sone reason, such that 3 nmillion pounds is

anchored at a tinme when we're looking at conditions that are

applicable to what plant efficiencies are today?

A. There's a couple of answers to that. The first

one is, and the one that | like the best, is the one that

Wlcox Dairy exenplifies. They used to be a producer-

handler. They saw that the nmarket was expl odi ng and

growi ng, and they could participate in that growh and

gather -- gather together a pretty vital and vigorous

busi ness wi thout having to buy cows every tine they had to

i ncrease their mlk supply. They gave up their producer-

handl er exenption and are surviving, as has been indicated,

by several quite nicely in this narketplace and have sone

very aggressive nmarketing phil osophies and market to the big

stores.

So they -- the bright line, as it's been called

here, of the 3 nmillion pounds, provides the opportunity to

build a business, but once it goes blow ng through that

thing, there is no reason to be a producer-handl er anynore

and we believe that an effective conpetitor can exist quite

nicely with that.

That being said, the 3 mllion pound limt, to be

consistent with our theories, could be occasionally visited,

and per haps should be occasionally visited, but it is not
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related to -- the answer would not be related to the growth

of the area or things like that; it'd be related to the

efficiencies of a plant. Once vou get to the point where

that plant can conpete, then it should be allowed to

conpete.

That is a different nunber than you had

contenpl ated and why | wanted to state it that way; it is -

- it relates to the plant itself and its status relative to

the conpetitors in the narket.

That being said, | would assune that the

3 mllion probably -- if it gets installed, probably

woul dn't be revisited very often.

Q Let nme ask another question. Assune, for

exanple, that 3 mllion pounds, an additional 3 mllion

pounds of mlk on a market, has no inpact on the blend

price, or has a de ninims inpact on blend price --

A. That woul d be better, because you can't assume

zero when it wouldn't be. Go ahead.

Q VWll, what would be the wi sdom then, behind

requl ati ng a producer-handler, if their inprint or footprint

in the market, if yvou will, is such that it is so small as

to have a de minin s inpact on the blend price that will be

paid to producers?

A. Well, vou know, the de mnims -- you get a rea

big market, like Order 30, a fairly | arge producer-handl er
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could be created in that nmarket and have a de mnims effect

on the market, and the net effect of that would be -- and

let's pick areally large size and, say, really put

sonet hi ng big together, and you're going to nove $4 mllion

-- that's an assumption |'mmking -- $4 nillion a year out

of the pool to one person. | have a very difficult tinme

under st andi ng how that nakes sense within the franework of

the federal order systemand its reqguirenent that you have

uni form prices and that you have uniformdistribution of

t hat noney across all producers.

So |l -- | would go back to our argunent, and we

think it would be valid in any order, de mninis or not,

that the -- once the plant is capable of conpeting in the

real world, then it should be allowed to go to the rea

world. We might call "under 3 mllion" as "a schooling."

Q If the Secretary, in weighing all the evidence,

hypot hetically, comes up with a different nunber, other than

3 mllion --

A Uh- huh.

Q -- _a nunber higher than 3 million, how high of a

nunber woul d you or who you represent support?

A. The position we have taken on this is the

3 mllion, but it is because that is the nunber that | ooks

to us to be at the -- the point at which that transition

occurs. Wien we | ooked at the data, we could have picked -
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- because this is not an exact science. W could have

picked 2 and a half million, we could have picked 4 mllion,

and made every argunent that we have made in this thing, but

it's so clear beyond 4 mllion that they are conpetitive

that | don't believe -- vou know, the Secretary nakes up its

mnd, but | don't believe that it's a valid argunent beyond

4 mllion, and we would probably conplain if the linit were

put less than the 2 and a half nmillion because we feel it

woul d be unfair to the people trying to get started in a

pr oducer - handl er business. That's as close as | can answer

it.

Q Okay. To the extent that the Secretary my

di sagree with the precision that's behind -- we have one

reason that says there's a pronotion programlevel where it

Kicks in, and | understand that's one of the reasons of

bei nqg offered, the other nunber that | hear, that speaks to

the precision of 3 nmillion, rests on M. Herbein's study,

that's supported by testinony by other folks that say that

that analysis is valid.

To the extent that it turns out that it's not

does not carry the weight that you hope that it does. Wat

else could we point to that would speak to why the nunber

should be 3 mllion?

A. If there is valid other data, we certainly wuld

be willing to include that in our reasoning. W have seen -
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- we have seen we have done the best we can do with the data

we have available to us, having only one plant that reaches

down to that size. Nonet hel ess, we feel |like we had sone

good sl ope data that indicated that we were in the right

range. |If there is other data, we certainly would listen to

it very carefully.

MR, TOsSl: Al right. Thank you, appreciate it.

THE W TNESS:  You're wel cone.

THE COURT: M. Rower, Ms. Deskins, do you have

any gquestions?

M5. DESKINS: No.

THE COURT: Any Redirect?

MR. BERDE: Yes.

THE COURT: Go ahead, M. Berde.

MR. BERDE: Sydney Berde, for United Dairynen.

REDI RECT EXAM NATI ON

BY MR BERDE:

Q M. Yale again brought up this business about the

| anguage that Congress incorporated in sone of the statutory

anendnents to the Act. Do vou recall that?

A. Yes, | do.

Q The | anguage was -- said in effect that "the

| eqal status of producer-handlers shall not be affected by

t hese anendnents.” Do you recall that?

A. That's correct.
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Q Do vou recall also the fact that that sane

Congress rejected an anendnent to the Act which woul d have

precl uded the Secretary fromrequl ati ng producer-handl ers?

A. | was not aware of that.

Q If the records should so denonstrate, would that

indicate an intent by the Congress to continue the same

requl atory authority over producer-handlers as existed

prior?

A Certainly would conclude that.

Q Now, are you aware -- and | believe there has
been testinony in this record previously -- that in about
1967, following, | think, about two years after the adoption

of that original legal status |anguage, there was a hearing

in the Puget Sound Order in which representatives of the

producer-handlers clained that the proposed changes in that

order, which would have affected producer-handlers, could

not be nade because of that |egal status | anguage that had

been i ncorporated previously.

A Uh- huh.

Q And that the Secretary, in a decision in a

hearing i nvolving the Puget Sound Order, specifically stated

that the | egal status | anquage did nothing but reaffirmthe

power of the Secretary to reqgul ate producer-handl ers.

A. Yes, | was aware of that and did read that

finding and that is what that says.
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Q And further went on to state, in that sane

decision, that in the event the increase in producer-handler

distribution could reach the point that it constituted a

conpetitive inpact in the marketpl ace with respect to the

sal es by other requl ated conpetitors, that the Secretary

shoul d convene a hearing to consider the i mediate

requl ati on of producer-handl ers.

A. That's correct.
Q That appeared in that sanme decision, didit not?
A. It did.

MR. BERDE: Thank vyou.

REDI RECT EXAM NATI ON

BY MR. BESHORE:

Q M. Van Dam vou tal ked about requlatory risk a

A Yes.

Q You recall M. Hettinga's enotional appea

vesterday to keep it the sane, don't change the rules in the

m ddl e of the gane, or sonething to that effect?

A. Sonething to that effect, that isn't quite the

way he said it, but ves, that was the intent.

Q Now, requlatory risk is sonething that's in this

-- in any requlatory -- any requl ated business, is it not?

A. Ch, it sure is.

Q And any participant that's worth their salt knows
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it's there.

A. That's correct.

Q Okay. And it's there for dairy farners who

aren't producer-handlers as nuch as for anybody el se.

A. That's correct.

Q Ckay. And an exanple of it might be that prior

to federal order reform so-called, in 2000, sone producers

had 50 percent dass | utilizations for years and vears,

sone areas, Utah for instance?

A. For i nstance.

Q Yeah. And nade capital investnents on the basis

of that, on their dairy farns?

A. They certainly did.

Q Brought their fanmlies into the farns on that

basi s.

A. Many fourth-generation farns there.

Q Right. And after federal order reformthey had

20 percent Class | wutilization?

A. On the good nont hs.

Q On _the good nonths.

A R ght.

Q Reqgul atory risk?

A Requl atory ri sk.

Q Anong the factors that have been presented in

support of the 3-million-pound limt, in addition to
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M. Herbein's analysis, vou and M. MBride presented

anal ysis on the Wst Farm Foods plants, did you not?

A. Yes, we did.

Q And that was hard data from your own operations

with respect to the efficiencies of operation of a

distributing plant.

A. That's properly characteri zed, vyes.

Q And it supported the data of M. Herbein, anong

other data relating to that 3 mllion cap.

A. Yes, it did.

Q And Dr. Cryan al so presented analysis in support

of that cap; you recall that?

A. He sure did.

Q And M. Hollon presented data with respect to

account sizes, that had been drawn from a national database,

fromthe IRl data, the IRl group. You recall that?

A. Yes. That's correct, | renenber that data.

Q And that data also is supportive of the

3-mllion-pound cap, in your view?

A. Yeah. It tended to indicate a very nice break

poi nt _at which a person becones eligible to really

participate in the market.

Q And of course on the producer side there's also

been data, provided through Dr. Smith and other -- other

sources, ERS data, that costs of production per unit, per
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hundr edwei ght, of mlk go down at the higher |evels of

production, and certainly at the multi-nmllion-pound-per-

nonth | evel.

A. That is correct al so. I

t's very inpressive data

from-- ERS was it?

Q (Nods head.) Okay. Now, in all of those sets of

data and all of that testinmony and all that evidence, in

your view, is supportive of alimt of 3 mllion pounds.

A. That is the nunber that

fits all that data best.

Q Let's tal k about the --

just very briefly, the

changes over the vears in federa

order nmarkets, including

the changes in the Kansas City narket, which at one tine,

the record shows, in the '30s, | quess, had 50 percent

pr oducer -di stri butor vol unes.

A. Ri ght .

Q By the way, that's the only nmarket that's ever

been anywhere near that, from any

data -- do vou know of any

other markets that had anywhere --

have ever had anywhere

near that narket share of producer-handl ers?

A. No. No, |'mnot aware of any. The one that

intrigues ne, and 1'd love to go back and | ook up the data,

is that in -- there was a stretch

in Southern California,

just before pooling went in, where every new dairy built put

alittle bottling plant on it. It

woul d just be a

fascinating piece of history to go back and | ook at it. I
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have no idea how far that reached.

Q Ckay. Producer sizes have changed over the vears

and that's had an effect on, vou know, the structure of

dairy markets, both handler and farmlevel.

A. It certainly has.

Q Mbdes of transportation have changed, bul k tanks

at the farmlevel and bul k trucks, as opposed to cans, have

changed the structure of those markets, have they not?

A. They certainly have.

Q They' ve certainly affected the structure both at

t he handl er and the producer |evel.

A. They certainly have.

Q Changes i n packaqgi ng and equi pnent at the pl ant

level, additional capital required to efficiently package

product as required by consuners has had an i npact on this

nar ket pl ace.

A. Certainly has.

Q And consuner buyi ng habits, the growth of

super nar ket s and one-stop shoppi ng and that sort of thing

has affected the structure of those markets, and that woul d

apply to Kansas City and all the rest of them | suppose.

A. All of them they're all inpacted. Only the

tiniest, tiniest little towns have not been inpacted by

t hat .

Q And going forward, while we can't predict the
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future, it's your testinobny, | gather, M. Van Dam that the

Secretary nmust fashion this requlation on the basis of the

fact known and the best judgment we can nake about future,

vou know, marketing conditions?

A. That certainly is ny testinony.

MR. BESHORE: Thank vou.

THE COURT: Anyone else on Redirect?

DR. CRYAN: | have sone guestions. | s that

all right?
THE COURT: Sure. W©Make sure vyou identify

yoursel f.
DR. CRYAN. Yes. Thank vou. M/ nane i s Roger

Cryan, CGr-v-a-n, I|'mwth the National M|k Producers

Feder ati on. |'mnot an attorney, but | understand that's

not necessary.

REDI RECT EXAM NATI ON

BY DR. CRYAN:

Q This is in response to sone of the discussion

about risks, | want to ask vou sone questions about sone of

t he di scussi ons about ri sks.

M . Beshore asked you about requlatory risk

What's vour understanding of the -- the general

understanding in the industry about what the requlatory risk

for |arge producer-handl ers was?

A. The idea of a |l arge producer-handler is not one
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that has -- that is not newto the market, it's sonething

that a | ot of people have thought about a lot of tines. Not

many have been daring enough to do it because they are

concerned that the instant they do it and have -- they do it

on a |l arge enough basis to have an inpact on the market, the

reqgul ations will change, and so they face, in their

deci si on-nmaki ng process, the likelihood of a requl atory

change, and | suspect alnpbst all of them have deci ded they

couldn't take that risk.

Q And so do you think that's one of the main

reasons why there has not been a proliferation of |arge

pr oducer - handl er s?

A. VWll, it certainly explains why the really big

organi zations haven't done it, like a Safeway or -- not to

poi nt fingers at anybody, but Safeway or Krogers, or any of

t hose conpani es, coning back toward it, that has certainly

stopped them Dairynen, obviously, with a | arge enough

dairy to look at this thing do worry about that. 1|'m not

sure it would stop themif they thought the conditions were

right.

Q And based on your experience in the industry, how

woul d the perception of reqgulatory risk for a large

pr oducer - handl er change if there was no action in this

proposal ?
A. VWll, thisis -- this is what we call the red
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light/green light hearing, there are people out there

contenplating this, nost of them have been advised to wait

for the result of this hearing. |If this hearing has a

finding that all ows producer-handlers, then they've got a

green light and a good argqunent that they could continue.

If it cones up with a red light, then they have avoi ded a

requlatory risk they didn't need to actually experience.

Q So in your opinion, this is likely tolead to

nore -- this is likely to increase the incentive for large

pr oducer-handlers to be --

A. Oh, it certainly will, because if the result of

this hearing is to not change the producer-handl er

definition, then the requlatory risk quotient goes way down.

It doesn't nean it won't happen, they still have sone risk

but if this hearing has been gone all the way through and

there's not finding, that's certainly going to change the

attitude out there.

Q And regardi ng sone of the other elenents of risk

for producer-handlers, or for producers who are also

handl ers, are there sone elenents of the vertica

i ntegration between the farmand the plant that actually

reduce risk?

A. Certainly. There are a nunber of things that

reduce the risk of having an operation. One entity ends up

with control over the quality of the mlk all the way
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t hrough doesn't have -- shouldn't have any surprises in the

mlk quality they get delivered to them Certainly we'll

know how nmuch mlk is conming, have sonme control over that

and can avoid a bunch of issues there. Al in one place,

you can see it all, things are not going to happen on the

road because you're not going very far. There's probably a

bunch nore that |I'm not thinking of.

Q And you don't have to worry about whether vyou're

going to get paid by a supplier or by a custoner?

A. Well, yeah, you -- well, custonmer, you still have

to worry about whether your custoners are going to pay you,

but vou don't have to worry about whether your handler is

going to pay vou for your mlk, if you're a dairymn.

Q Ckay.

A. At least | hope you don't have to worry about

that. There's not nuch point in doing it if yvou have to

continue to worry about that.

Q One of the -- one of the things that's been

brought up a nunber of tines is the difficulties that a

pr oducer - handl er faces in balancing farm and pl ant vol unes.

You could call it arisk or vou could call it a cost, but if

we call it arisk and we consider as a risk the issues

associated with the farmand the plant having to match their

volunes, is that a risk that would continue for a plant that

becane requl at ed?

R & S TYPI NG SERVI CE - (903) 725-3343
5485 S. Live Oak, G lner, Texas 75644




© 00 N oo o B~ W N P

N RN NN NN R B R R R R R R R
gaa »» W N P O ©O 0O N O 0o A W N +—» O©O

2947

A. The -- if they becane requl ated and partici pated

in the narket, they do not have the sane | evel of concern

about dealing with the issue. They'll certainly have the

cost in sone form because everyvbody has to participate in

t he bal anci ng costs of a narket.

Q But they'd be able to buy -- would they be able

to buy nmlKk supplies and di spose of their surpluses at

mar ket prices instead of at di sadvantage prices, that are

limted by --

A. Vell, inthis -- in the Pacific Northwest market

in particular, they don't have very much di sadvant ageous

prices they face, but that's true. |If vou becone a

participant in the nmarket, the producer-handl er wuld

probably allow sales to grow substantially above his

production so that his own production is always used and he

uses the market to balance the rest of it by buying the

required anmount to fill his sales and will thus avoid the

direct cost there.

Q At generally the dass | price

A. CGCenerally the dass | price.

Q Which is the price associated with the product

that they're sellinag.

A. That's correct.
Q There was a question earlier about whether or not
vou woul d be concerned about the inpact of a plant -- a
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large plant in a large market where the market was so | arqge

that the individual plant would not -- would have a

de mninis inpact on the blend price. 1s there some concern

about the aggreqgate inpact if there's a large incentive to -

- is the incentive is such that vou could have a

proliferation of plants?

A. Certainly, and at that point it is no |onger

de minims. The question asked ne was about the de mninms

nature of one of themin a |large market. But yeah, as they

piled on, it becones an issue of grave concern for the

mar ket .

Q So that the issue as a policy issue doesn't

becone nore a question of what is the inpact on the market

of the aggregation of producer-handlers rather than an

individual plant, is that why you focus, then, on the plant

costs rather than the narket size or the inpact of the

i ndi vidual plant?

A. | will try to answer that, but if | nmiss, conme

ri ght back at nme, because | nmight not have understood where

you're going with the thing.

On the 3-million-pound limt and it being rel ated

to plant costs is the justification we have at the bottom

line for the 3-mllion-pound limtation. Qur concern for

even having a producer-handler limtation is a grander

schene: that there is increasing amounts -- or the
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potential for increasing anpbunts of Cass | premumdollars

novi ng out of the pool, to specific individuals.

Now, if that didn't answer it, try it again.

Q Including nultiple plants, including --
A Yes.
DR. CRYAN. Okay, that's all. Thank you very

:

THE COURT: M. Yale, you have questions?

MR. YALE: Yes, | do. | can't stop nyself.

(Laughter.)

RECROSS- EXAM NATI ON

BY MR YALE:

Q | want to follow up on that one questi on. How

many producer-handl ers or woul d-be producer-handl ers have

you advised in the last 12 nonths?

A. How many producer-handlers or --
Q -- or _woul d-be --
A. -- or_woul d-be producer-handl ers have | advi sed

in the last --?

Q -- 12 nonths. 1In a professional capacity.
A. I'Il tell you, it's zero in a professiona
capacity, which neans | qot paid for it. It's four and

per haps five, because that year limt, on those that |I'm

speaking with informally about the prospect and the idea.

Q And the nanes of those people are --?
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A. |'mnot going to give themto you. Proprietary

information. That's the only time | had to use that, Ben

Q You say that this is a red light/green |ight.

A. That's what | sai d.

Q If the Secretary says: we're not going to

requl ate this, all hell's going to break | oose and the

federal order is going to crash. That's kind of the sum of

the testinony, excuse the French.

A. Alittle nore dramatic than the way | stated it,

but ves, that's the --

Q Al right. Are vou aware that in the '60s and

'70s, that Price's Dairy and the Rio G ande had 16 to 20

percent of the narket and they tried to regulate that PD and

the Secretary said no and the world didn't conme to an end?

A. No, |'mnot aware of that.

Q Are you aware --

A. |'"'maware of another one, but not that one.
Q Are you aware in 1988 that a 4- to 6-mllion

pound plant in Waco, Texas, that the whole industry wanted

to requlate, and they nade the sane argunent, that "This is

the end of the world if you don't do this, you' ve got to

stop them" and they didn't stop them and we -- how nany

PDs have created since then? Are vou aware of that?

A. I|'maware of that case. In fact, wasn't that

M. Beene's situation?
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Yeah.

Yeah.

And not a whole |lot of people cane on, did they?

> 0 P> ©

No.

Q And in 1989, in El Paso, Texas, the Secretary

held a hearing to lint the size and the scope of producer-

handl ers in the new New Mexi co/ West Texas O der, and the

sane _argunents were nade, and the Secretary said "we're not

going to do that," and we still have a federal order system

15 years later: right?

A. That's correct.
Q And we have a hearing in Arizona, and in the
neantine -- I'mnot sure of the exact timing, but | think

t hat consi dered one of the biggest producer-handlers that's

created, at least the ones -- the four here, that have

started in the last 15 or 20 years, is Sarah Farns, right?

A Uh- huh.
In Arizona.
A. | believe that's true.
Q And that was after those two hearings. Right?
A. That's correct.
Q And he said that he did all kinds of inquiries,

tracking to see what he had to do and the like, and do vyou

have any doubt that M. Hettinga, as a risk manager, that he

tries to analyze all the risks?
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A. Oh, no doubt at all.

Q All right. So he obviously had to know about the

exi stence of these things and this, quote unguote,

reqgul atory risk that if he's going to be a PD, that he could

becone requl ated; right?

A. Ch, certainly. Certainly, certainly, |1'd agree

100 percent with that.

Q So he still becane a PD.

A. He still didit.

Q And in 1983, in the very sane order we're talking

about here, the Arizona Oder, there was a proposal to limt

-- and in fact another PD started up, after those hearings

nearby, Rio Gande and El Paso, in Texas, another PD started

up in Arizona, a large PD; right? Do vou recall that?

Hear t | and.
A. Gh, ves.

Q Al right. And they started up, and evidently

t hey shoul d have taken that analysis of that risk; right?

A. And probably did.

Q But they still didit, without waiting for this

green light/red light: right?

A. That's correct.

Ckay. So howis it any different today, that

this is a dgreen light/red light, fromthose others?

Evidently these proposals to requlate PDs has existed
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f orever.

A. Oh, they have, 70 vears' worth of discussion.

Q That's right.

A. W recogni ze that, and we recogni ze that that is

one of the issues we nust deal with in tryving to respond in

this hearing and put sone reason back into it. But ves,

Ben, all those are true.

Q You nentioned, | think, in confirnming part of

M. Hollon's thing, is that one of the rationales is this

3 mllion thing and the Fluid Pronotion Act, as a basis and

rationale for the 3 mllion?

A. You need to put that in perspective.

The Fluid Pronotion Act --

A. W' ve used that argunent --

Q Ckay.

A -- and we've said -- but let ne tell you why we
ended up using that. 1In response to M. Tosi, | told you

t hat our nunbers cane out between 2 and a half mllion and 4

mllion, and it was -- this is not a precise science so you

end up with this big broad line and you're looking for it.

It turns out that there was a political answer also, that

happened to fit our nunbers very nicely. There is nerit in

a political argqunent because this was fought out in a

congr essi onal thing, naybe two people, maybe fifty, maybe a

hundred and fifty, we don't know how many peopl e have input
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in those things. Nonetheless, it was judged at that point,

in a political environnent, that the 3 mllion pounds

happened to be a good nunber for dividing those who are --

forgive ne if | offend anybody -- that are really in the

busi ness and those that are trying to get into it, and so

it's a political answer, it's very convenient, and it does

have sone bearing on this thing, sone nerit in our

di scussi on.

Q Isn't it true, M. Van Dam that the 3 mllion

was established because there was a fear of handlers -- that

one of the pronotional prograns, that there were so nmany

small ones that were petitioning to vote the order out, that

by renpving themat 3 mllion, they renpved a | arge body of

opponents to the pronotion order, isn't that the reason that

was done?

A. And isn't that the definition of a political

settl enent?

Q It's a political settlenent --
A Yes.
Q -- but it has nothing to do with economnics.
Ri ght ?
A. | _agreed.
Q Al right.
A | told you that.
Q So we're right nowin a situation that -- you've
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tal ked about producers -- requlatory risk, M. Beshore

tal ked about -- that in Utah, that had 10 percent -- or not

10 percent, a nmuch larger --

A. Ri ght .

Q -- Cass | participation and they were nuking

noney and they were maki ng busi ness deci sions and bringi ng

fam |y nenbers on, and then the order got bl ended out with

|daho and it dropped to 10 or 15; right?

A Uh- huh.

Q And a political decision was made by those in

power, to vote that order out, to bring that classification

back to a higher nunber to those producers in Utah, didn't

it?

A. That's very close to what really happened there.

Q Al right. So you talk about this issue over

here, where M. Tosi says: if the 3 mllion is not high

enough and vou've got to raise it, we have to -- the

pr oducer - handl ers would have to cone to the order -- the

Secretary and petition to change that cap, right, and have a

hearing like this all over again; right?

A. Unl ess sone other nechanismls put in place,

that's the only way to change it.

Q And who gets to vote for that, who gets to -- who

has the npjority votes, that could vote that in or out, that

decision? 1Is it the producer-handlers or is it the
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producers that are represented by NDA and DFA and UDA?

A. If the issue were of a size that it offended the

majority of producers, they would throw out the order, and

if they do that, then nobody has an advant age.

Q And then -- the point conmes down to: that the

Secretary at this point has to nmake a decision in the public

interest, of whether PDs have a value to the public

interest, as opposed to the cooperative interest, don't

they? 1Isn't that the whole purpose of that voting in and

out and that provision?

A. You know, I'mnot going to track down that with

vou. There is the standard of uniformpricing and uniform

distribution of that npbney. That is the quiding |light of

the federal order system

Q Al right. So let's --

A. And so --
Q Ckay.
A. But vou're trying to nmake the life or death of a

mar keting order as going to exist on the decision on the

producer-handlers. Unless that is really causing chaos, |

mean _huge chaos, to the point where producers aren't getting

any benefit of being in the order, that is not going to be

the reason orders get voted in or out.

Q Well, NDA -- if the Secretary makes sone

amendnents to this order but does not inpose the cap, for
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exanple the limtation to go to Al aska, for exanple, non-

pool distributing plant, does not put in a cap, will NDA

support and vote the order in or vote it out?

A. | amin one of those awkward positions where | am

sinply not know edgeabl e of what the answer is on that and

can't even hazard a guess.

Q But |l et nme suggest what the inplication of an

answer woul d be, because if they said that they would vote

it in, it indicates that there isn't the chaos, as you just

mentioned, in this marketing fromthese PDs to justify such

a change; right?

A. A mnute ago you were alluding to the potenti al
lawsuit; | qguess it's only fair the other side alludes to a
potential voting out. 1It's not -- but I'mnot sure
under st ood your question. | just wanted to nmake that point.

Q Okay. Let's npbve on to sonething else. 1In
answer to a question of M. Tosi, you indicated that -- in
this consolidation of, I think, 10 or 20 producer-handlers,
with a 10 or 15 percent market share -- right?

A Uh- huh.

Q --_and, you know, if they becane two or three,

vou know, does that, vou know, reach a point where all of a

sudden they need to be -- you know, they're having an inpact

on the order and need [phonetic] to be requl ated, and vou

made a comment that: as long as they're not lowering their
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prices to gain narket share. Do vou recall sonething to

that effect?

A. Sonmething to that effect, right.

Q All right. So let ne ask you this question. |If

a producer-handler grewits market and nmi ntained its nmarket

because it offered, for exanple, BST-free mlk and it did

hone delivery, but it charged a higher price than what

sonebody m ght be able to buy it at the Costcos, because

they want that value of the delivery and stuff.

Is that -- would that nmean, then, that we

shoul dn't requl ate them because they were not interfering

with the narket, because they weren't selling it at a | ower

price?
A. The situation you're getting into there, first of
all, the first part of the answer is: all of those things

coul d be done, and sone of them have been done, by requl ated

handl ers. So whether they're requlated or not does not

permt sonebody fromfinding and servicing very well a niche

market. So that's the first part of the answer.

Q W're not going -- the question is, on the | ower
prices -- if they don't lower their prices to expand their
mar ket but they do it by other -- service and quality, okay,

is that disruptive of the narketplace, that justifies

reconsi deration of requl ating thenf

A. Per haps not .
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Q So it cones down to -- whether or not they're

lowering their price or not is a predom nant factor in

whet her or not the PDs are having a negative inpact on the

order or not: right?

A. The -- except you're skipping one part of the

thing --
Q What's that?

A. -- and it was the aggressive growth and | oweri ng
of prices.
Q Ckay. And if the evidence shows there wasn't --

the aggressive growh wasn't due to |l ower prices but the

fact that there were custonmers out there that wanted

nmulti ple vendors, and suddenly there was a new vendor

allowed, or, as was testified yvesterday, that a vendor went

out of business, unrelated to PDs, and they picked up the

crunbs --

A Uh- huh.

Q -- and that may -- there's no evidence of that
havi ng anything to do with lower prices. 1Isn't that --

would that be a justification, then, on your formng --

A. My answer is going to be along the lines --

saying that -- like M. Hettinga, | was in a situation where

we had the forner Forenpst Knutson [phonetic] Conpany go

belly-up, leaving a lot of sales on the street, and we were

reqgul ated handlers in California and we loved it, just like
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he loved it when they went out in [phonetic] his place. It

has nothing to do with whether they're requl ated or not.

Q It has nothing --

A. A requl ated handl er can do exactly the sane thing

if he's in the right place.

Q And it has nothing to do with | ower prices.

A. At _that point, no, you get the business fairly

readily --
Q Okay. Now, we talked about this Herbein study

and this efficiency and at sone point -- at three point they

becone efficient or not. So it's ny understanding that it's

the recommendati on that the Secretary begin to | ook at the

efficiencies of plants to determ ne the status of

requlation. Is that right?

A. That is our testinony.

Q Al right.

A. And the reason for that is: at sone point the

pr oducer - handl er comes to a size where he can effectively

conpete. It is not an attenpt to elimnate all producer-
handl ers.
Q And at --
MR YALE: Well, we'll leave that for a brief. |
have no other questions, Your Honor. | do have the website.

THE COURT: Oh, this is that --

MR. YALE: On the questions of M. Holl on.
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THE COURT: Okay. Wiy don't you just read it

into the record

MR. YALE: |'ll do that. lt's ww. cdfa, for

California Departnent of Food & Agriculture, -.cdfa.ca.qgov\

dairy, wwv. cdfa.ca.qgov\dairy.

THE COURT: Thank you. Are there any nore

questions of this witness?

(No response.)

THE COURT: Hearing nothing, vou nay step down.

THE W TNESS: About tine.

THE COURT: (kay, before we adjourn for the day,

let's just talk -- we might as well talk on the record.

lt's alittle after 3. Bot h parties have said

t hey have no nore witnesses to present today, and in fact no

one to present really early tonorrow norning, and in order

to have a continuous day, rather than break up, we're

| ooking at starting at 1 o'clock tonorrow afternoon, we're

going to start off with Herbein, | believe, and then we're

going to followit with Murfield, is that the -- do | have

that right?

MR. BERDE: It might be nore efficient to start

with Murfield, which will be short, because we don't know

how | ong Herbein --

THE COURT: Ckay, that's fine by ne. W'IIl start

off with Murfield, and then we'll follow w th Herbein
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M. Ricciardi, do vyou have a sense about whether

you're going to have a witness ready to go tonorrow

aft ernoon, and when?

MR. Rl CCl ARDI : M. Swanson, and | under st and

fromthe last information is going to be flying in | believe

at 1:45, Judge, so he should be available |latter portion of

t he afternoon.

THE COURT: Okay. And let ne just say, |'m going

to largely leave this up to you folks, especially the ones

who are going to be doing a lot of traveling:

| amvery -- I|'mhone and |' m happy to stay |ater

on Thursday, if you want to get done earlier Friday, or

maybe -- well, vou're still going to have a witness to do on

Friday, right, M. Ricciardi, or you're not sure about that?

MR RICOARDI : [1'll know nore about that, Judge,

in the norning and 1'l1l informeverybody.

THE COURT: Okay. So that way if people want to

check out Friday norning, | guess you can do that, anyway,

don't think anybody's going to be staying Friday night,

other than voluntarily. So let's plan on starting at 1,

let's plan on probably going until 6:30-ish tonorrow, and if

it behooves us that we're going to wap things up or to help

peopl e get out of here earlier, we can stay even later, 'l

wait and see, you know, who's falling asleep on their feet

and ready to call it a day.
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So right now, at a little after ten after three,

we're going to call it a day and cone back here at 1 o'clock

tonorrow afternoon. O f the record.

(Whereupon, at 3:12 p.m, the hearing was recessed, to

reconvene at 1:00 p.m on Thursday, January 22, 2004, in the

sane pl ace.)

* % * * *
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