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PROCEEDI NGS
8:30 a. m

JUDGE HUNT: Are there any objections to
t hose four exhibits that M. Cooper identified and
mar ked? Any objection to those being nmade part of the
record?

(No response)

JUDGE HUNT: Hearing no objections, then
Proposed Exhibits 1, 2, 3 and 4 are nmade a part --
entered as exhibits in the record.

(The docunents referred to
were marked for identification
as Exhibit Nunmbers 1, 2, 3 and
4 and were received in

evi dence.)

MR. COOPER: In addition, we have an officia
fromthe Federal M|k Market Adm nistrator's O fice of
Order 124 to present statistical data for the use of
everybody at the hearing, and I1'd |ike to have himcone
up and testify now M. Mkrantz.

JUDGE HUNT: Good norning, sir.

MR, MYKRANTZ: Good norni ng.

Wher eupon,
JOHN MYKRANTZ

havi ng been first duly sworn, was called as a w tness
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herein and was exam ned and testified as follows:
JUDGE HUNT: Fine. Have a seat. Please
state and spell your nane for the record.
THE WTNESS: M nane is John Mykrantz. The
| ast nane is spelled MY-K-R-A-N-T-Z
DI RECT EXAM NATI ON
BY MR COOPER

Q M. Mkrantz, by whom are you enpl oyed?

A USDA, ANMS Dairy Prograns, Pacific Northwest,
Western and Arizona, Las Vegas Orders.

Q In what capacity?

A As a marketing specialist.

Q Have you brought with you today a docunent
entitled "Conpilation of Statistical Mterial, Federal
M Ik Marketing Order Nunmber 24" -- "124, Pacific
Nor t hwest Marketing Area"?

A | have.

MR. COOPER: |1'd like to have this docunent
mar ked as Exhi bit Nunmber 5, Your Honor.
JUDGE HUNT: All right. That's Statistical
Data will be marked as Exhibit -- Proposed Exhibit 5.
(The docunent referred to was
marked for identification as

Exhi bit Nunber 5.)

EXECUTI VE COURT REPORTERS, | NC.
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BY MR COOPER
Q There's sone material in this docunent
prepared fromthe official records of the Market

Adm nistrator's Ofice?

A Yes, it was.
Q By you or under your supervision?
A Under my supervi sion.

Q Ckay. Are all of the tables in this docunent
regularly published in this formor were sonme of them
created especially for this hearing?

A Most of the data is generally published by
the Market Adm nistrator's Ofice through the bulletin
websi te and/ or other publications.

Q All the tables aren't published in this
format, are they?

A No, they are not.

Q Ckay. Could you go through each of these
t abl es, expl aining what they are and comenti ng on any
thing that should be of interest to people regarding
the table and al so indicate which ones are published
and which ones were created for this hearing?

A Ckay. Al the data in the conpilation is
based on records obtained fromthe Market
Adm ni strator's Ofice and relate to the Pacific

Nort hwest M I k Marketing Order, Federal Order Nunber

EXECUTI VE COURT REPORTERS, | NC.
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124.

Most of the data were derived fromthe
nmont hly handl er reports and receipts fromutilization
and producer payrolls that handlers submt to the
Mar ket Adm ni strator on a nonthly basis.

Sone of the data in the tables were conpil ed
usi ng phone nunbers and then rounded for inclusion
wthin the tables in abbreviated form Therefore, in
sonme instances, data may not have due to roundi ng.

The conpilation of the statistical nateria
prepared for this hearing consist of 21 pages, plus the
front and back cover pages, and a table of contents.
There are eight tables and one map in the conpil ation,
and I'll go through these.

Table 1, which is on Pages 1 through 5, is a
list of handlers, plants, cooperative associations, on
the Pacific Northwest Order in Decenber 2000. The I|i st
contains the conpl ete nanes and addresses of handl ers
and cooperatives or handlers with nultiple plants.

The conpl ete address of the organization
headquarters is listed and individual plants are |listed
by city, state, pricing zone and plant type. Nanes and
addresses in other portions of the exhibit nay appear
in abbreviated form

Table 2 on Page 6 is an al phabetical listing

EXECUTI VE COURT REPORTERS, | NC.
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of pooled distributing plants, pooled supply plants,
partial |l y-regul ated distributing plants, and producer-
handl ers for Decenber 2000. Each is listed by nane,
state, county and pricing zone. Also listed are
cooperative associ ations acting as handl ers.

The plants fromthis table are shown on the
map on Page 21 at the end of this conpilation, and Il
describe that map later in ny testinony.

Table 3 on Page 7 shows the pounds and
percentage of producer mlk by plant and in total for
the four classes of utilization in the Pacific
Nort hwest Order for the nonths of January 2000 through
Sept enber 2001. Annual totals are shown for 2000 and
year-to-date totals are shown for cal endar year 2001

The pounds of producer mlk in this table are
based on pounds reported on handler reports and do not
represent totals that have been audited. These pounds
of mlk and their associ ated conponents are used to
conpute the nonthly producer price differential on or
before the 14th of each nonth.

Tabl e 4, on Pages 8 and 9, Table 4 on Pages 8
and 9, contains the class prices for the Pacific
Nort hwest Order for each nonth of January 2000 through
Septenber 2001. The prices are given for conponents in

the class, the skimmlk equival ent value of the

EXECUTI VE COURT REPORTERS, | NC.
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conmponents, and the 3.5 percent butterfat, that's 3.5
percent butterfat as announced by the Market
Adm ni strator.

Conmponent prices are on the per-pound basis,
skimand 3.5 percent butterfat prices are on the
hundr edwei ght basis. The Cass 1 price is the price
announced for King County, Washington, and includes a
Class 1 differential of $1.90 per hundredwei ght.
Annual and year-to-date averages are given for each
colum at the end.

Table 5 on Page 10 provides prices for
producer paynents for January 2000 through Septenber
2001 and annual and year-to-date averages. M nimum
prices to producers under the Order consist of four
itenms. The four itens include butterfat protein,
butter solids, which are on a per-pound basis, and the
producer price differential which is on a per-hundred-
wei ght basis. The statistical uniformprice also on a
per - hundr edwei ght basis is provided for infornmationa
pur poses only.

Table 6 on Page 11 shows the pounds and

percentage of producer mlk by state for January 2000

t hrough Septenber 2001. These pounds are from payrolls

subm tted by handl ers and subjected to a prelimnary

audit. These pounds may be sonewhat different fromthe

EXECUTI VE COURT REPORTERS, | NC.
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pounds shown in Table 7 on Page 7 -- Table 3 on Page 7
whi ch are based on pounds from handl er reports and
recei pts and utilizations.

M1l k from Nevada and Wom ng was pool ed on
Federal Order 124 during sone nonths of the period
shown and those included in the UWah and |Idaho totals
for those nonths, respectively. The data for Nevada
and Wom ng are restricted. The second part of Table 6
on Page 12 represents the data on Page 11 on a
per cent age basi s.

Tables 7 and 8 provide the nunber of
producers and the pounds of produced m |k by price,
date and county for January 2000 through Septenber
2001. Table 7 and 8 show the sane information as Tabl e
6 but broken down to the county |level and, in addition,
shows the nunber of producers. State totals in Table 7
and 8 correspond to the state totals in Table 6 on Page
11.

Table 7 reflects data for 2000 and begi ns on
Page 13 and runs through Page 16. Table 8 reflects the
data for 2001 year-to-date and begi ns on Page 17 and
runs through Page 20.

Sonme counties within states are conbined to
prevent disclosure of restricted data. A nunber that

represents the information of fewer than three

EXECUTI VE COURT REPORTERS, | NC.
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producers is restricted. Several footnotes are |isted
at the end of Table 7 on Page 20 indicating data that
is restricted for a nunber of the counties that are
conmbi ned with adjoining states' data.

Restricted data is identified in the table or
in the footnotes and is included in the state totals as
noted and in the grand total for each nonth per the
mar ket .

The | ast page of the docunent is a map of the
mar keti ng area. The heavy black [ine marks the
boundary of the marketing area. The counties not
shaded are counties fromwhich mlk originated and was
pool ed on the Pacific Northwest Order in Decenber 2000.
Al so shown on the map is the location of different
types of regulated plants. These plants are identified
by synbols as shown in the box in the | ower right-hand
corner of the map.

For exanple, in King County, Wshington, you
can see that there are three synbols of black dots
within circles. Each black dot within a circle
i ndi cates the approxi mate | ocation of one pool ed
distributing plant. Two of the four partially-
regul ated distributing plants are not shown on the nap.

They are located in Los Angeles County, California,

and are included in the map that's on Page 6.

EXECUTI VE COURT REPORTERS, | NC.
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Q And as you indicated, all the material in
this conpilation is fromthe official records of the
Mar ket Admi nistrator's Ofice, is that correct?

A Yes, it is.

Q And is it being presented in support or in
opposition to any particul ar proposal or for
i nformational purposes only?

A Not in support of any proposal, just for
i nformati onal purposes only.

Q Ckay. And let ne ask you one ot her question,
M. Mkrantz. Could you please explain to us what the
term "producer price differential" neans?

A The producer price differential is a price
announced by the Market Adm nistrator each nonth. The
Mar ket Adm ni strator announces a producer price
differential on or before the 14th. The cal cul ati on of
the producer price differential is based on information
submtted by handlers of their receipts and
utilizations.

Reports are received fromeach pool ed pl ant
and cooperative that pools mlk on the Order. 1In the
process of conputing the producer price differential,
we add the mlk pooled on the Order and determ ne the
utilization class of the mlk.

The pool record represents the value of the

EXECUTI VE COURT REPORTERS, | NC.
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four classes of utilization. The producer price
differential represents each producer's share of the
pool above or below the C ass 3 value. Wen you see a
50-cent producer price differential, that's roughly the
wei ght ed average value of the Cass 1, 2 and 4 mlk in
t he market above the C ass 3 val ue.

Al'l producers who are pool ed on the O der
share in the producer price differential through the
handl ers to whom they deliver mlk. The producer price
differential is subject to |ocation adjustnents as
defined in the Order.

Q Thank you very much, M. Mkrantz.

MR. COOPER: O fer himover for cross
exam nation at this tinme, Your Honor.

JUDGE HUNT: Is there any questions of M.
Mykr ant z?

MR BERDE: Yes.

JUDGE HUNT: |'m sorry.

MR, BERDE: | have questions but not on the
adm ssibility.

JUDGE HUNT: All right.

CROSS EXAM NATI ON
BY MR BERDE
Q Good norning, M. Mkrantz.
JUDGE HUNT: Wuld you identify yourself when

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064
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you ask questions of the w tness?
MR. BERDE: Sidney Berde.
BY MR BERDE

Q Turning to Table 7, for the year 2000, and
directing your attention to the period January through
June, | note that there was no mlk delivered pooled in
the Order originating wth Southern Idaho, is that
correct?

A That's true.

Q And the same is true with respect to Utah, is
t hat correct?

A That's correct.

Q And then, follow ng that period, conmencing
in July, there was a change, was there not?

A Yes, there was.

Q And woul d you indicate what that change is?

A Beginning in July, mlk from Sout hern |daho
and -- started to be pooled on the O der.

Q And that m |k was pool ed sinply by conplying
with the pool requirenents of the Order, was it not?

A Correct.

Q And then diverted back to the origin in
Sout hern I daho fromwhich the mlk originated?

A | believe that's proprietary information that

we cannot rel ease.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064
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Q And -- and the sane -- would you give ne the
same answer wth respect to U ah?

A Correct.

Q Yeah. So, this does not indicate whether
that mlk was all diverted or not diverted, is that
correct?

A No, it does not.

Q Yeah. Okay. Al that mlk originated from an
area outside of the marketing area, did it not?

A Yes, it did.

Q Thank you.

MR. BERDE: That's all | have.
MR, MARSHALL: Your Honor, Doug Marshall from
Nort hwest Dairy Associ ation.
CROSS EXAM NATI ON
BY MR MARSHALL

Q Kind of following along the lines of the | ast
series of questions, John, let ne ask, does the Market
Adm ni strator publish on the Internet data pertaining
to production and utilization within the Pacific
Nort hwest Order?

A As far as class utilizations?

Q Pounds utilized by -- pounds of mlk utilized
by class of utilization, yes.

A Yes, they do.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o g A~ w N P

N NN N NN P P PR R R R Rp R
gag A W N P O © 0o N oo 0o M wWw ddN B+ O

17

Q And woul d sonme of that data precede the year
2000 which is shown? | note that this exhibit only
shows data for 2000 and 2001. Wuld sone of the data
on the Internet go back further to 19997

A | believe it goes back to 1996 in the form of
conpil ations of statistical material.

MR. MARSHALL: Your Honor, for purposes of
briefing, at sone point, |I'msure we and others w ||
want official notice to be taken of data sources that
will allowus to use, if we wish, in briefing data
hi stories and data that will develop after the hearing,
and so |I'd ask that official notice be taken of al
statistical material that is now published or may in
the future be published by the Local Market
Adm ni strator's O fice on their website.

JUDGE HUNT: Material not published?

MR, MARSHALL: Published to date or that may
be published in the future for the deadlines for
briefing and/ or for coments.

JUDGE HUNT: That's all accessible --
accessible to the public, all the information you're
referring to?

MR. MARSHALL: Yes, Your Honor. |It's
accessi ble on the website of the conputer.

JUDGE HUNT: On the website. In effect,

EXECUTI VE COURT REPORTERS, | NC.
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you're asking for official notice of the website, the
informati on on the AMS website?

MR. MARSHALL: No, Your Honor. There's
actually a separate website for the Local Market
Adm nistrator's Office in the three Wstern Oders, --

JUDGE HUNT: Cnh, | see.

MR, MARSHALL: -- and M. Mkrantz, |
bel i eve, --

JUDGE HUNT: Do you know the website address?

Do you know t he website address?

BY MR MARSHALL:

Q M. Mkrantz, do you know the website
address?

A It's on the website of our offices, on the
front of the conpilation of statistical material that
we prepared for this hearing in nodified form |It's
the normal www. http --

JUDGE HUNT: \What is that?

THE WTNESS: http and then fnaseattle.com

JUDGE HUNT: And that's the website -- any
information on that website that is available nowor in
the future, you'd like to have official notice taken of
t hat ?

MR. MARSHALL: Yes, Your Honor, so that we

may use it for briefing and/or for coments.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064
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JUDGE HUNT: |Is there any objection to taking
official notice of the website, M. Cooper?

MR. COOPER: (Okay. At the present tine, the
same Market Adm nistrator's Ofice is adm nistering
several different marketing orders. So, are we
confining to the Order 124 data or what are we | ooking
for here, Doug?

MR, MARSHALL: Your Honor, | was not seeking
to confine it just to Order 124 for the reason that
Order 133, which is also adm nistered by this Oder --
Adm ni strator -- Markets -- this Oder's Market
Adm ni strator, also contains data that may be useful in
showi ng the shift of utilization fromone federal order
to the other that occurred in the year -- beginning in
the year 2000 that is the subject of this hearing.

MR. COOPER: Well, first of all, there is no
133. | don't know. You nean 131 or 1357

MR, MARSHALL: [|I'msorry. | believe 135. |
m sspoke.

MR, COOPER  Ckay. And for exanple, 131
data, I'mnot sure they have anything on their website
prior to -- maybe they do. | -- | really don't know.

I mean, that was an adm ni stered separately.

MR. MARSHALL: We have no interest in O der

131, only the Western Order 135 and Pacific Northwest

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064
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124.

MR COOPER: Is that data on the website, M.
Mykrant z?

THE WTNESS: Yes, it is.

MR. COOPER. Before 2000? Before January
2000, when the Orders were conbi ned?

THE WTNESS: The data on the website
represents the Orders that existed -- as they existed
prior to 2000.

MR. COOPER | have no objection. | just
wanted to clarify that.

JUDGE HUNT: Does anyone el se have any
objections to taking official notice of the website
that's referred to?

(No response)

JUDGE HUNT: Okay. |I'msorry. M. Beshore?

VR. BESHORE: have no objection. There is
some useful --

JUDGE HUNT: If you'd identify yourself?

MR. BESHORE: Ch, Marvin Beshore. | have no
objection. There's sone useful historical information
there, but just for clarification, with respect to data
that's not presently there, and | understood the -- the
request to include data that's not presently on the

website, | think we just need to be very precise about

EXECUTI VE COURT REPORTERS, | NC.
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what we are or are not including in the -- in the
record as of what date with respect to that kind of
i nformati on.

I mean, we all know what's there now or have
the ability to know what's there now during the course
of the hearing, but as to post-hearing postings, | just
have a concern that we ought to have sone precision
with respect to what -- what we m ght be including
wthin this -- this request.

JUDGE HUNT: Do you have a proposal on -- on
the --

MR. BESHORE: No, |I'mnot sure | do. But I
don't think it should be absol utely open-ended.
mean, if there are -- for instance, the -- the typica
nmont hl'y publications which are posted, | don't think
anybody has any problemw th that, but | think there
coul d possibly be a -- you know, a problem or
legitimate questions raised if -- if a newy- -- a new
type of information not previously published appeared,
you know, on the website in the context of this
proceeding while it was pending. That's ny concern.

JUDGE HUNT: Any other comments? M. Cooper?

MR COOPER | would join, I think, with M.
Beshore in that perhaps we could cut it off with the

types of information currently published as updated

EXECUTI VE COURT REPORTERS, | NC.
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until the tinme of briefing.

MR. MARSHALL: No objection, Your Honor.

JUDGE HUNT: Ckay. So take official notice
until date for briefing. 1Is that the -- what you
pr oposed?

MR. MARSHALL: Your Honor, we proposed
t hrough the dates of briefing or any coments on
recomended deci si on.

JUDGE HUNT: To the comment peri od?

MR. COOPER: \Well, again the record has to be
cl osed at sone point, and we can't keep it open for
comment period because then we'd be addi ng new evi dence
to the record

MR. MARSHALL: This is an interesting
argunent, Your Honor. Many of us here participated in
the hearing a year and a half ago over which you
presi ded, and nuch of the data source that's avail able
on the history pertaining to that particul ar proceedi ng
was only several nonths old at the tinme, and we now
have about four tinmes as nuch data avail able on the
I nternet today than we would have had at the tine of
the hearing, and I'd just assune that at sone point in
its internal review of proposals and comments in an on-
goi ng proceedi ng, the Departnent does | ook at those

kinds of realities, and | think the industry ought to

EXECUTI VE COURT REPORTERS, | NC.
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be all owed to comment on them

JUDGE HUNT: Any further comment on that? |
understand there's no objections to taking officia
notice. It's a matter of when to cut it off, either at
the briefing period or at the end of the comrent
period. Is that -- is that the issue?

MR, COOPER. Yeah. | nean, normally, it's
based upon the information before the Secretary when he
makes his decision, when he makes his recomended
decision or his -- if it's an energency, you know, sone
interimfinal or final decision or sonething |ike that.

That woul d be a cut-off point because for purposes of
judicial review, the record has to be closed at sone
point. It can't go on forever.

MR, YALE: If | mght make a comment, Your

Honor ?
JUDGE HUNT: Yes, M. Yale.
MR. YALE: It's hard for nme to --
JUDGE HUNT: Ildentify yourself for the
record.

MR YALE: | --

JUDGE HUNT: M. Yale, identify yourself.

MR. YALE: Yeah. Benjamn Yale. You know,
we have formal rulemaking, and | think the m nute that

you al |l ow any evidence that -- that -- that is
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avai l abl e after the opportunity for testifying and
cross exam nation and consideration under those issues,
| think it puts us at risk of going beyond fornal

r ul emaki ng.

The information's available now It's got to
be based upon what's in the record, and, you know, as
much as | -- | share M. Marshall's concern and the
avai lability of that information, and it m ght be
rel evant down the road, | think everything we need for
this hearing is now avail abl e and/or is available on
the Internet, and if it's anything that occurs after
today and hopefully not after tonorrow, we don't have
to worry about tonorrow, if we're going to be done
today, the -- should -- | think it needs to be shut
off. Oherw se, the whole opportunity to fornal
rul emaki ng, to be able to exam ne and cross exam ne and
make it part of the record is -- is lost and that's a
very inportant part of the federal order rul emaking
process.

JUDGE HUNT: So, you propose that we shut off
as of the end of the hearing?

MR, YALE: That's right. Yes.

JUDGE HUNT: M. Berde?

MR. BERDE: Just a short comment. | don't

want to extend this. Oficial notice may be taken of
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any facts that are not in controversy by definition.
The Secretary is going to pay attention to any such
facts that are submtted by any person on his -- in his
comment s.

W' re asking as a part of the Notice of
Hearing the om ssion of a recommended decision. So, |
don't think there's going to be any problem The only
-- the only problem1 can conceive of is that sone
party's unaware of what any other party's going to ask
official notice to be taken of.

I -- 1 can't envisage that that's going to be
a big problem So, any facts that are subject to
official notice, | believe any one is going to submt
comments, can use. So, | -- | don't know what the
argunent's about or whether there's really any
controversy about what M. -- what M. Marshall's
aski ng.

JUDGE HUNT: The information on the website,
that's conpiled by the Governnent, AMS?

THE WTNESS: Correct.

JUDGE HUNT: Any other comments before

rul e?

(No response)

JUDGE HUNT: | will take official notice --
official notice will be taken of the website and take
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official notice of information to the close of the
comment peri od.
Any ot her questions? Yes, sir?
MR. ENGLI SH. Charl es English.
CROSS EXAM NATI ON
BY MR ENGLI SH:

Q M. Mkrantz, turning to Tables 6 and 7, |
guess Table 7 m ght show this the best, and | ooking at
Page 14, under Washington and the County of Whatcom in
-- in January through April of 2000, there's a fairly
consi stent nunber of dairy farners and a fairly

consi stent pounds of mlk pooled on the Order, correct,

in terns of conparing those -- you range fromonly 224
to 226 producers and a pounds pooled froma 111 mllion
to, say, a 121 mllion. It's a fairly narrow range for

t hose four nonths, correct?
A Correct.

Q But when you get to May, you drop to 26

producers and 11 mllion pounds, --
A Correct.
Q -- and then if you continue on on Page 16, by

the tinme you get back to July, you're back to 223
mllion and a 121 m I lion pounds.
To the extent that that occurs, | take it

that that is not because suddenly 200 dairy farners
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st opped producing mlk and then cane back and started
producing mlk two nonths later, correct?

A You're correct.

Q Okay. Wiat -- what in your opinion, and to
the extent you can tell us, happens in circunstances
i ke that, when you see that kind of drop in pooling?

A Handl ers have the ability to pool and not
pool producers, certain types of handl ers have that
ability to pool and not to pool producers, according to
the Order | anguage.

Q And what kind of handlers are that who have
that ability, generally?

A General |y, cooperatives.

Q And is it basically that economc
circunstances for that particular nonth on the various
prices for classes of mlk mght send a signal to those
cooperatives as to whether or not to pool all of their
mlk for that nonth?

A Ceneral ly, what we have noticed was that if a
cl ass price was above the blend price, that type of
m | k, wherever possible, was not pool ed.

Q And so, for instance, for clarity purposes,
if the Class 3 price is above the blend price, sone
Cass 3 mlk may not be pooled for that financial

reason, correct?
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A It would be in the financial interest of the
handl er to do that.

Q And simlarly, if Cass 4 were above the
blend, it would be in the financial interests of the
handler wwth Cass 4 mlk, to the extent they could,
not to pool sone of that mlk, correct?

A Correct.

Q So, when the Secretary is |ooking at Table 6
and 7 and sees a variation fromnonth to nonth, but
then the nunber returns, it would be a fair presunption
to make that that's not mlk that's di sappearing
entirely, it's mlk that's sinply not being pooled for
econoni ¢ reasons, correct?

A It's mlk that has not been pool ed.

Q Al right.

A In nost --
Q Do you do that calculation on -- on the basis
of eligible mlk not pooled? Is that -- is that a

nunber you keep in your office?

A Ve do.

Q Is that a nunber you publish regularly?

A No, it is not.

Q Ckay. Is that for confidentiality reasons?
A Many tines, it's restricted.

Q Just one other series of questions. | think
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you know there's been sort of a series of these
hearings. This is the fourth in a series of hearings,
and at least in two other hearings, an issue has arisen
concerning California mlk being pooled on the Upper

M dwest Order, Central Orders.

Certainly note that Table 6 woul d not
indicate an increase of any kind in -- in California
m | k being pooled in the Pacific Northwest, correct?

A The anount of mlk from California pool ed on
the Order has not changed significantly over the past
several years.

Q To your know edge, and fromtestinony at a
prior hearing, would it be -- would it be fair to say
that that mlk fromCalifornia that is being pooled on
the Pacific Northwest Order has been historically
associated with this Order for a nunber of years?

A Correct.

Q And indeed, it's only comng fromthe two
northern counties of California, correct?

A Correct.

MR, ENGLI SH: Okay. Thank you. That's all |
have.

JUDGE HUNT: Yes?

MR. YALE: Ben Yale.
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CROSS EXAM NATI ON
BY MR YALE:

Q Good nor ni ng.

A Good nor ni ng.

Q A couple foll owup questions. [In your
tabl es, you do not identify non-pooled plants that
recei ve pooled mlk, do you?

A No, we do not.

Q Is that information avail abl e?

A There is a publication that's put out on an
annual basis which lists plant handl ers and ot her
pl ants associated with the Pacific Northwest O der.

It's published on our website.

Q Is that information avail able on a nonthly
basi s?
A | guess, yes, it would be available on a

monthly basis, but it's not typically published, except
for once a year.

Q Is it readily available? | nean, could we
have it for this hearing, a list of the plants by each
nonth that were associated with the Order?

A I don't think it would be possible to conpile
that |ist today.

Q M . Berde pointed out that there's a period

in July and Septenber where mlk in Utah and | daho,
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portions of |daho suddenly becane pool ed under the
Order. Do you recall those questions?
A Yes.
Q Were there any new plants, distributing
pl ants that becane pooled on this Order out of those
areas?
A There were no new di stributing plants between
June and August of 2000, of 2000.
MR. YALE: | have nothing else. Thank you.
JUDGE HUNT: Yes, sir?
CROSS EXAM NATI ON
BY MR BERDE
Q Foll owi ng up on M. English's question,
Si dney Berde again, is there sone provision in the
Order that woul d preclude what has been referred to as
"t he doubl e di ppi ng phenonena" that was the subject of
the hearing in the Upper Mdwest and the Central Order
and Mddle Atlantic?
A I don't believe there's any specific O der
| anguage in the Pacific Northwest Order that states
t hat .
Q Wuld the dairy farnmer for other nmarkets
provi si on have any disincentive to the pooling of mlk
that is already subject to the quota systemin

California?
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A | don't think it addresses the concept of
doubl e di ppi ng.

Q What -- what is your understandi ng of what
the dairy farmer for other markets provision does?

A The dairy farmer for other markets provision
prevents a producer frombeing only partially pooled on
the Order only 15 days of the nonth, for exanple,
whereas the other 15 days of production was not pool ed.

Q Does that provision operate to inpede or
di scourage the marketing of California producers over a
quart of mlk in your Oder?

A | don't think it deals with any regul ation
that a dairy farnmer's mlk nmay be subject to other than
t he Federal Order.

Q Are you famliar with the final decision that
was rendered prior to the inplenentation of the Reform
Amendnents in which there is | anguage which states that
the Pacific Northwest Order contains a dairy farner for
ot her markets provision to prevent California producers
to pool volunme of mlk equal to 400 pounds in
California and then attenpt to share in the Pacific
Nort hwest Class 1 Market?

A | don't recall that specifically, but --

Q Wul d you agree with that description of the

purpose of the dairy farnmer for other markets
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provi si on?

A | guess | can't speak to a recommended
deci si on.

Q Well, that was -- that was a final decision

A I'"'maware of the final decision.

Q -- that preceded the inplenentation of the

Ref or m Amendnent s.
But the facts are that the California mlKk
that is pooled in the Pacific Northwest has been
hi storically pooled and constitutes a historic source
of mlk for the Oder, isn't that correct?
A Correct.
Q Ckay.
JUDGE HUNT: Any other questions? M.
Beshore?
CROSS EXAM NATI ON
BY MR BESHORE
Q M. Mkrantz, | think M. Yale asked you
about the publication, the annual publication of plants
which includes a listing of -- of non-pool ed pl ants.
That's on the website, is it not, as of January 1,
20017
A It is on the website, the nost recent

publ i cati on.
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Q kay. The listing of non-pool ed pl ants,
which |I've got a print-out of the website, the listing
of other non-pooled plants, which is Category Nunber 8
on that -- on that plant |list, can you just tell us
what that notice indicates?

A Those plants on the |ist are in sone way
connected wth either producer mlk or with pooled
pl ants under the Order, whether they received mlk from
pool ed plants or they received producer mlk diverted
from pool ed pl ants.

Q So, every -- every plant on that -- on that
[ist would have either, including the plants in
Mont ana, a nunber of plants in Idaho, Utah, etc., would
-- woul d have received producer mlk that was pool ed on
Order 124 sone tine during the year?

A They may have recei ved package product froma
pool ed distributing plant pooled on the Pacific
Nort hwest Order or diverted producer mlKk.

Q Ckay. So, if -- if bulk mlk was transferred

froman Order 124 pooled plant to a non-pool ed pl ant,

that would be -- that non-pool ed plant would then show
up --

A Correct.

Q -- onthat list? And are you al so saying

that if packaged m |k was transferred froma pool ed
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plant to a plant that's not fully regulated, that it
woul d be listed as -- as a non-pool ed plant?

A Correct.

Q kay. Can you -- there are two |istings of
-- of non-pooled plants. One, Nunmber 5, which other
Order plants distribute and transfer fluid mlk
products into the marketing area, and ei ght other non-
pool ed plants. Can you just tell us the difference of
-- between those two sets of lists?

A What was the description of the first
category, 5?

Q Non- pool ed plants. Oher Order plants -- |
guess it's -- maybe it's subsequent or -- listento
myself read it. "OQther Order plants distributing or
transferring fluid mlk products into the marketing
area." They'd have to be plants regul ated under other
federal Orders?

A Correct.

Q Ckay. That's Category 5. So then, Category
8, which lists other non-pool ed plants under Section
1124.8, it's your testinony that that would include
distributing plants that received transfers of packaged
m |k products from Order 124 plants?

A Bulk m |k and/or cream

Q Bulk mlk, cream --
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A Packaged products.

Q -- and it would also include non-pool ed
plants, |ike cheese plants at Twn Falls, |daho, for
i nstance, which received producer mlk fromdiverted --

A You m ght assune that.

Q There are a nunber of California plants on --
on this list. Are there regular novenents of mlk --
mlk or -- mlk products fromthis -- this Oder to
plants in California?

A Yes, there are.

Q Are they generally packaged products or bulk
mlk? Can you tell us?

A I think the vast mpjority is bulk.

Q Is that the California pooled mlk that M.

Engl i sh was aski ng you about or M. Yale?

A Not necessarily.

Q Are you famliar with the term"split plant"?
A Yes, | am

Q Does Order 124 provide for split plants?

A | don't believe it does.

Q Do you know whet her any of the -- whether the
-- the proposals in the Hearing Notice would -- would
change that in any way?

A | don't believe that it would.

MR. BESHORE: Thank you.
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JUDGE HUNT: Any other -- yes, sir?
MR. ENGLI SH: Charles English, again.
CROSS EXAM NATI ON

BY MR ENGLI SH:

Q Just follow ng up on sone of the questions
fromM. Beshore. To the extent Table 3 |ists pounds
percent age of producer mlk by class, that woul d not
include mlk that is sold by producer handl ers,
correct?

A No, it does not.

Q And this Order is one of a couple Orders that
actually has a significant nunber, significant being a
relative term but it has nore than half of the
producer handl ers, correct?

A It's my understandi ng that we generally have
nore than other Orders.

Q Do you know t he approxi mate percentage of
Class 1 sales in this market that woul d be represented
by producer handlers if they were included?

A | think it's roughly about 10 percent.

Q Thank you

JUDGE HUNT: Anything further?
(No response)
JUDGE HUNT: All right. Thank you very nuch.

(Wher eupon, the witness was excused.)
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MR. COOPER: | ask that Exhibit 5 be
recei ved, Your Honor.
JUDGE HUNT: Any objections to Exhibit 5
bei ng made part of the record?
(No response)
JUDGE HUNT: Hearing no objections, Exhibit 5
is received in evidence and nmade part of the record.
(The docunent referred to,
havi ng been previously marked
for identification as Exhibit
Nunber 5, was received in
evi dence.)
MR. COOPER: The Governnent has no further
W tnesses. So, it's time for the Proponents.
JUDGE HUNT: All right. M. Berde, you want

to start off?

MR. BERDE: | call M. Van Dam as a w tness.
| also at this point, I1'd Iike to have nmarked as
Exhibit 1 -- I"msorry -- as Exhibit 6, a docunent that

lists the Requests for Oficial Notice, and as Exhibit
7, a single-page docunent that is headed "Pounds of

M1 k Pooled on the Pacific Northwest MIk Order Nunmber
124 from Qut-of-Area by State, by Mnth, and I npact on
Bl end". Exhibit 7.
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(The docunents referred to
were marked for identification
as Exhibit Nunbers 6 and 7.)
JUDGE HUNT: Good norning, M. Van Dam
MR. VAN DAM  Good norni ng.
Wher eupon,
W LLI AM VAN DAM
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
JUDGE HUNT: State and spell your nane,
pl ease.
THE WTNESS: M nane is WIlliam C. Van Dam
V-A-N D A-M That's two words.
DI RECT EXAM NATI ON
BY MR BERDE
Q M. Van Dam --

MR, COOPER.  Your Honor, before he gets
started on this, would you pass out Exhibit 6 to ne?
MR. BERDE: Oh, sure. |'msorry.

MR. COOPER: 7, | think, is attached to the
statenent, is that right?

MR. BERDE: No.

MR. COOPER: But it is -- it is attached to -

MR. BERDE: It is attached, yes.
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MR COOPER:  Yes.

THE WTNESS: Exhibit 7 is attached to the
end of the testinony that | handed out.

MR. COOPER: 6 and 7.

THE WTNESS: D d you hand out 67

MR. BERDE: Yeah.

THE WTNESS: No. 6 is the other one. There

you go.
MR. BERDE: Thank you, M. English.
MR. COOPER Your Honor, so they can hear in
t he back, | don't knowif it's the volume on these

t hi ngs or people have to speak up or what the deal is.

MR BERDE: |1'Il try to raise ny voice. Do
you hear ne better now?

JUDGE HUNT: All right. GCkay. Good. M.
Ber de?

BY MR BERDE

Q M. Van Dam before you present your
testinony, are there certain corrections that you want
to make in the Notice of Hearing as published?

A There certainly are. There are a coupl e of
om ssions that we would like to get included in the
testi nony.

Q And does the first one appear in the section,

in the Proposal Nunber 1, under Section 1124.7E?
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A It does.

Q And is it correct that the correction appears
at the bottomof the printed Notice in the last line
t hat begi ns "Associ ation"” or "wholly-owned
subsidiaries"? |s that where there is a correction to
be inserted?

A I medi ately after that, yes.

Q And is the | anguage of the insertion the
follow ng, "and from plants of the cooperative or its
whol | y- owned subsi di ari es"?

A That's correct.

Q And then, as published, the |anguage follows

that "for which pooled plant”, etc., --

A Yes.

Q -- is that correct?

A That's correct.

Q And is there another correction that you want

to make that appears under that sanme section,
Subpar agraph F?

A That's correct.

Q In the second line that begins "operated by
one or nore", --

A Correct.

Q -- at that point, you want to insert the word

"cooperative --
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A Correct, again.

Q -- handl ers", etc., is that correct?

A That's correct. Single word. Just add
cooperati ve.

Q And then, dropping down to F(1), --

A Correct.

Q -- that the insertion there should be "the
cooperative handl ers"?

A Agai n, single word, cooperative. That's
correct.

Q And then, under F(2), --

A Correct.

Q -- in the second line, should the word
"cooperative" be inserted before the word "handl er"?

A The end of that line. Yes, that's correct,
and that is -- that's all the adjustnents we want to
make.

Q M. Van Dam would you briefly describe for
the record your background training and experience?

A Certainly. | was born and raised on a dairy
farmin Southern California, which nakes ne pretty
unpopular in this crowd here, and for schooling, | went
to University of California at Davis, where | received
my B.S. degree in Agricultural Econom cs way back in

1965.
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| then spent a few years in the U S. Arny,
cane back and went to Cornell University, where | got
nmy Master's degree in Agricultural Economcs in 1969.
Fromthen, | went back to California and managed an
associ ation of producers in California, in Sacranento,
for a few years. Fromthere, | noved over to what was
Federal Cooperative Creanery, becane California
Cooperative Creanery, was there for a nunber of years.

Fromthere, becane a part-owner of a distribution

busi ness in Petaluma, California, still exists to this
date, C over Sterner Farns.

Fromthere, | noved to Washington -- well, |
went to DCCA for awhile in Del Rey, California, where I
was manager of marketing, director of nmarketing was ny
title at DCCA for a stretch, noved to Washi ngton and
went to work at Dairy Marketing Services for a short
stretch and then went to Sinplet Conpany, was
transferred to Idaho, to the Boise area, where | becane
manager of the Swiss Village Cheese Plant. Fromthere,
| becane a consultant, as many of us do when the
positions run out, and fromthere becane -- was hired
four years ago this nonth, four years ago this nonth,
to becone the CEO of Northwest M Ik Mrketing
Feder ati on.

Q And in preparation for this hearing, did you
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prepare a table which has been identified as "Pounds of
M1k Pooled on the Pacific Northwest O der Nunber 124
fromOQut-of-Area by State, By Month, and | npact on
Bl end" ?

A Yes, | did.

Q And woul d you describe the source of the data
t hat appears on that table, which is listed as
"Di verted Pounds", etc., etc.?

A Ckay. These -- the primary data on there,
the pounds of mlk that was diverted, cane from Table 7
and Table 8 that was presented by the Departnent,
extracted fromthat table specifically the Idaho mlk
is the Southern Idaho Line in those tables, and the
Ut ah pounds canme fromthe Utah Line on those tables. |
did the conpilation, put the totals together.

Q And did you conpute the PPD?

A The PPD was extracted fromthe reports put
out by the Market Admnistrator's Ofice.

Q And then, fromthat, you conputed the doll ar
val ue of the inpact of that diverted m|lk?

A Yes, | did.

Q And the estimated reduction in the Pacific
Nort hwest Order Bl end?

A Yes, | did.

MR BERDE: Your Honor, we offer Exhibit 7.
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JUDGE HUNT: Any objections to M. Berde's
Exhi bit 7 being made part of the record?

(No response)

JUDGE HUNT: Hearing no objections, Exhibit 7

is admtted into evidence.
(The docunent referred to,
havi ng been previously marked
for identification as Exhibit
Nunber 7, was received in
evi dence.)
BY MR BERDE

Q You have a prepared statenent, do you not?

A Yes, | do.

MR. BERDE: | believe there's enough copies
for everybody. If you haven't found one, | believe
they' re chasing around sonewhere.

THE WTNESS: "This hearing has been call ed
at the Request of Northwest M|k Marketing Federation,
NVMF, to anmend certain provisions of the Pacific
Nort hwest Order, NO that's described in Proposals 1
and 2 in the Notice of Hearing.

NVMMF is a federation of four marketing --
four dairy marketing cooperatives and 48 i ndependent
producers who have joined together to engage in the

collective marketing of mlk in the -- marketing of
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mlk to regul ated handl ers as authorized by the Kenper-
d nst ead Act.

The cooperative nmenbers of NMWF incl ude
Nort hwest Dairy Association, Tillamck County Creanery
Associ ation, Farmer Cooperative Creanery, and Northwest
| ndependent M | k Producers.

In addition to NMVW -- in addition, NMVWF has
a separate pricing agreenent with all but one of the
producers who are nenbers of DFA and with one ot her
i ndependent producer who is not a nenber of NMWF.

Col l ectively, NMVW and its associ ated
producers in February 2001, the last nonth in which
NMVF priced mlk, represented 98 percent of the
producers who historically have supplied mlk to the
P&0O Mar keting Area and which account for 97.5 percent
of the mlk pool ed under the Order.

NVMMF was organi zed for the purpose of
establishing a cooperative marketing structure to
enhance the returns to its associ ated producers who
constitute the historic source of supply of mlk to
handl ers | ocated in the P& "

BY MR BERDE

Q Is it regulated by the P&0O?
A Yeah. Regulated by the P& That is

correct.
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"Need for Mandatory Action. Proposals 1 and
2 are designed to correct what appear to be unintended
consequences of the basic changes w ought by the
Federal Order Reformin the manner in which the
producer |ocation value of the mlk is determ ned. The
AMAA aut horizes the Secretary to adjust the uniform
prices for all mlk delivered by producers in each
Federal Order to reflect the |ocations at which the
delivery of such mlk is made.

Prior to reform adjustnments to the producer
bl end price was based upon di stance fromthe basing
point specified in the Order acted as an effective
nmeans of defining the producers who constitute the
reliable source of mlk for each marketing area's
handl ers.

The January 1, 2000, Reform Anendnents
brought a fundanental change to the Federal Order
Pricing System UWilizing a conputer-generated node
of the nation's dairy industry, the reform decision
determ ned what it described as the spaci al val ue of
mlk at several hundred | ocal supply and denmand
| ocati ons across the country.

Based on the nodel, Federal Order Cass 1
Differentials were established for mlk delivered to

plants in every county in the nation to reflect the
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county's supply and demand value of m |k rather than
di stance froman Order's basing point. The sanme C ass
1 |l ocation value systemis also used to adjust pool ed
draws on all mlk, regardl ess of use.

Under the new system mlk diverted from
plants in the marketing area and delivered hundreds of
m | es distant can now be val ued at the sanme price as
mlk at the plant fromwhich the mlk was diverted.

Di stance is only adjusted by differences in Cass 1
differentials applied based on where the mlk was
actually delivered.

Usi ng a somewhat unlikely exanple, we can
illustrate the | ack of econom c consistency in this new
system Assum ng a producer |ocated in Ithaca, New
York, the hone of the pricing nodel we'll be referring
to, is paper pooled in a P& but has his mlk
delivered, call it diverted -- called "diverted" in the
Federal Order |anguage, to a local cheese plant in
Tonpki ns County, New York, area, this producer, because
he is hypothetically pooled in the P&, w Il get the
bl end price of the P& plus 60 cents, which is the
di fference between the Class 1 differential in the P&Q
a $1.90, and in Tonpkins County, $2.50.

Not only did the P& producers have the O ass

1 usage added to their pool," --
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Q You nean the C ass 3?

A Class 3, yes. "Not only did the P&O
producers have the C ass 3 usage added to their pool,
they al so had the honor of paying out a share of the
P&O s PPD, producer price differential, and the
exceptional honor of paying an additional 60 cents per
hundr edwei ght .

It is exactly this kind of arrangenent that
has allowed mllions of dollars to be transferred from
the P& to producers |ocated in Southern |daho and
Utah. This outcone is difficult to explain and even
nore difficult to justify.

Though the Secretary specifically considered
and rejected open pooling during the rul emaki ng process
that culmnated in the Reform Anendnents, elimnation
of the pre-reform producer |ocation adjustnent, coupled
with | oose or no touch-base diversion provisions, has
nonet hel ess permtted the pooling on the P& of mlk
fromsources far renoved fromthe P& historic mlk
suppl y.

Though open pooling was rejected by the
Secretary, the Reform Anendnents brought about what can
only be described as sonething very close to open
pooling in a nunber of the 11 federal mlk orders. As

aresult, the mlk order systemis now undergoing to
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consequences of what shoul d have been but apparently
was not predicted.

The same need for corrective action which the
Secretary has already recogni zed and undertaken to
address in three of the 11 Federal Orders nust al so now
be recogni zed and addressed in the P& An exam nation
and conparison of the pre- and post-reform sources of
producers and pounds of m |k pooled in the P&
est abl i shed beyond controversy the need for changes to
Order provisions which now operate to underm ne the
pur pose for which the Federal Order is established.

The Pre-Reform P& M |k Shed. The pre- and
post-reform P& marketing area is al nost identical.

The Reform Anendnments added one unregul at ed Sout hwest
Oregon county to the P& nmarketing area. The nmarketing
area now consists of all of Washington's 39 counties,
30 counties in Oregon and six counties in Northwestern
| daho.

Prior to reform over 98 percent of the mlKk
pool ed in the P& was produced within the marketing
area. 64 Federal Register at 16081. O the less than
two percent of the pooled m |k produced outside the
mar keting area, the major portion was produced by
producers in the two Northern California counties who

accounted for 90 percent of the pooled mlk produced
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out si de of the P&O marketing area.

Except for producers |located in the six
counties within the marketing area, the Northern Idaho
Panhandl e, no lIdaho or Utah m Ik was pooled on O der
124. See the Market Adm nistrator's Report, Pacific
Nort hwest and Sout hwest Order, Eastern Order Marketing
Area, July 1999, Page 5.

Pl ease note that production in the Northern
Panhandl e of lIdaho is very nodest. The major supplies
of Idaho mlk are produced several hundred mles to the
south, in the Treasure Valley, which is in the Boise
area and in the Magic Valley, the Twn Falls area.

Post - Ref or m Expansi on of P&0O Pool ed M| K.
Wthin a few nonths foll ow ng the January 1st, 2000,

i npl enmentati on of the Reform Anendnents, a dramatic
expansi on occurred in the pounds of mlk pooled in the
P&0O and t he geographic area fromwhich that mlk
production was drawn.

The reason for the expansion is not difficult
to understand. First, the relative high Cass 4 usage
in Oder 24 conpared to Order 135 nade blend prices in
Order 124 high conpared to Order 135. Secondly, the
P&0O i s uni que anong the 11 Federal Orders in requiring
no i ndividual producer” -- let ne read that again

because otherwise it won't nmke sense.
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"Secondly, the P&  is unique anong the 11
Federal Orders in requiring no individual producer
prior delivery to a pooled plant to qualify for
di version. Absent such a requirenment, plus no touch-
base provision, coupled with a 99-percent March through
August and 80-percent Septenber to February diversion
[imtation, constitutes virtually an invitation to open
pooling of mlk for which the P& blend offers a nore
attractive return than the alternative adjacent to
Order 135.

Mar ket Adm ni strator Data show that prior to
July 2000, no Southern Idaho or Utah m |k was pooled in
the P&O. From July 2000 through Septenber 2001, a
dramati ¢ change occurred that continues up to this
time. During that 15-nonth period, a total of
475, 869, 568 pounds of al nost exclusively Class 3 mlk
originating from Sout hern | daho and Ut ah sources,
beyond the P& historic m |k shed, have been paper
pool ed in the P&O

The term "paper pooled" neans mlk that is
not historically associated with the P&O, mlk that is
not delivered to plants in the P& and m |k that is not
needed currently nor in the foreseeable future to neet
the Class 1 needs of the P&O

Exhibit 7 is our estimate of the loss to the
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Order 124 producer price differential and blend price
resulting fromthe paper pooling of Southern |Idaho and
Uah mlk. This translates into an estinmated 15-nonth
aggregate 1 oss of $6,625,000 to the producers who
constitute the historic sources supplied to the P&O
handl ers.
The Secretary's April 2, 1999, Fina
Deci si on, which consolidated the then-existing 31
Orders into 11 separate Orders was based on his
determ nation that overl apping route disposition in
m |k procurenent area are the nost inportant criteria
to consider in the consolidation process. 64 Federa
Regi ster 16045.
The pooling of distant m |k and producers
| ocated beyond the historic P& procurenent area is in
conflict wwth the Secretary's consolidation criteria.
It results in a transfer of pooled Cass 1 dollars away
from producers in the P& s traditional procurenent
area to another area's producers, contrary to the basic
statutory purpose for which the FMMO system was
est abl i shed.
Section 1608c(18)" --
Q  608?
A Too many Os, huh?
Q 6-0-8c(18), is that what you nean to say?
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A That's what | neant. "OF the AMAA directs
the Secretary to establish prices to producers that
reflect "the price of feeds, the supply of feeds and
ot her econom c conditions which affect the supply and
demand for mlk in the marketing area to which the
Mar keting Order rel ates.™

We have underlined that |ast phrase there,
"in the marketing area to which the Marketing O der
relates.” That is our enphasis. It is worth
enphasi zi ng.

"The flawed Reform Anmendnents that permt the
artificial paper pooling transfer of P&O pool ed doll ars
from producers for whose benefit the P& was
established to producers totally unassociated with the
P&0O marketing area is contrary to the 11 separate O der
structure established by the Secretary. It is
contrary, also, to the statutory 608c(18) requirenent
t hat producers who actually supply the "demand for mlk
in the marketing area" receive a price that reflects
t he pool ed proceeds arising fromthat demand.

NMVF submts that anmendnent of the P& is
necessary to insulate the P&0O pool ed proceeds from
their unwarranted dilution in violation of the pricing
standards of the AMAA. The anendnents that we propose

are designed to ensure that the producers whose mlk
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constitute the daily and reserve supply for the
marketing area's demand for mlk receive the price that
reflects that demand.

Summary Expl anation of Proposed Amendnents.
Proposals 1 and 2 in the Notice of Hearing propose
changes to existing provisions of the P&O relating to
pool ed plant and producer mlk, a definition ained at
curing the present paper pooling problemthat has
pl agued the operation of the Order.

A. Change in Diversion Limts.

Proposal Nunber 2 proposes anmendnent of
Section 1124.13 to change the existing 80-percent
Septenber to February and the 99-percent March to
August diversion limts to not nore than 80 percent
during each nonth of the year in the quantity of
producer mlk received during the nonth that a handl er
may divert to non-pool ed pl ants.

On January 4, 2001, the P&O Mar ket
Adm ni strator, acting pursuant to Section
1124. 13(e)(5), decreased from 99 percent to 80 percent
the percentage of producer mlk that nmay be diverted to
non- pool ed plants during each nonth from March t hrough
August 2001. Qur Proposal Nunber 2 would sinply
continue in effect permanently the Market

Adm ni strator's Tenporary Revi sion.
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B. Addition of Touch-Base Provi sion.

The proposal to add to the producer mlk
definition of Section 1124.13 a condition that m |k of
a dairy farnmer shall not be eligible for diversion
unl ess at | east six days' production of such dairy
farmer's production is physically received at a pool ed
pl ant during the nonth is designed to ensure that any
m | k pooled be held to at | east the sane performance
standard as the 20-percent shipping requirenent of the
pool ed supply plants.

The 20-percent shipping requirenment, coupled
with the 80-percent diversion [imt, will require not
| ess than 20 percent of a plant's receipts to be
delivered to pool ed distribution plants each nont h.

The six-day delivery requirenent for each producer is
intended to equate, 20 percent tines 30 days, to the
20- percent standard for supply plants.

The si x-day touch-base delivery requirenent
for each dairy farnmer's production to qualify as
producer mlk will be included in the total quantity of
mlk received at a supply plant to determ ne whether it
has net the 20-percent m ni mum shi ppi ng requirenent for
pool ed pl ants.

Under our proposals, the Market Adm nistrator

will continue to have the authority, not granted by the
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P&0O, to increase or decrease not only the diversion
[imts of the P& but al so the proposed delivery day
requirenent to qualify as a producer.

C. Addition of Cooperative Pool ed
Manuf acturing Plant Definition.

Prior to reform it was not necessary to use
t ouch-base provisions in the P& The market area ran
snmoothly with limted requirenents because the producer
| ocation adjustnent rules largely discouraged the
attraction of out-of-area mlKk.

The addition of a touch-base provision,
however, nekes it necessary to add provisions for a
cooperative pool ed manufacturing plant. These
provisions will identify cooperative manufacturing
plants within the nmarketing area as pool ed plants which
al one or as part of a systemof plants within the
mar keti ng area as pool ed plants which al one" -- "of
pl ants whi ch nust neet pool ed delivery requirenents by
delivering 20 percent of cooperative nenber mlk to
di stributing plants.

This will allow the cooperatives operating
these plants to divert close-in nenber mlk to fluid
pl ants while nenber mlk close to manufacturing plants
can be delivered there. This wll allow the already-

quite-efficient systemto continue to function w thout
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t he disruption of noving each producer's mlk to a
fluid plant six days a nonth.

The proposed cooperative pool ed manufacturing
provision is simlar to the provision in other O ders.

See Section 1131.7(d) Arizona, Las Vegas Order, and
Section 1135.7(d) Western Order.

D. Delete from Pool ed Supply Pl ant
Qual i fying Shipnments, MIk Delivered Directly to Pool ed
Distributing Plants Pursuant to 9(c) or Diverted to
Anot her Pool ed Pl ant.

Wth the addition of the cooperative pool ed
manuf acturing plants, the current supply plants in the
P& wi || change their status to the new definition. It
will no | onger be useful to count as qualifying
movenent for pooled plant qualification a supply plant
handl er's diversion to pooled plants or cooperative

9(c) deliveries.™

Q It was your intent to strike the word
"pl owed" ?
A It was. It turns out to be a superfl uous

wor d.

"I'n addition, this change is proposed to
prevent the creation of supply plants in areas outside
the P& marketing area that could associ ate thensel ves

with the P& at supply plants wthout delivering any
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mlk to the market fromthe supply plant and then use
that supply plant's diversion rights to pool additiona
mlk that is otherwi se not associated with the P&O

E. Addition of Provisions for Unit Pooling
of a System of Plants Operated by Cooperatives.

The purpose of this addition is to allow
cooperative pool ed manufacturing plants to conbine as a
systemto neet pooled delivery requirenments. This wl|
all ow the current systemto continue to run
efficiently. This provision also allows the Mrket
Adm nistrator flexibility in adjusting the delivery
requi renents without going to a full hearing.

Section 4. Enmergency Conditions Warrant
Om ssion of the Recommended Deci si on.

NVMF subm ts that the existing P& diversion
provi si ons have caused and continue to cause the NMV-
associ ated producers significant and irreparable
econom c loss that only the pronpt inplenentation of
corrective and mandatory action can cure.

The NMWF proposed anendnents are submtted on
behal f of 98 percent of the producers historically
associated with the P& No closing, conflicting or
addi tional proposals have been noticed for
consideration at this hearing. Pronpt action on NMW's

proposal is needed to abate the econonmic loss that is
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currently being suffered by the producers who are the
i ntended beneficiaries of the P&

5. Extension of the January 4, 2001,
Tenporary Decrease in Diversion Limts.

It cannot be predicted howlong it wll take
to reach a decision in the matters presented at this
hearing. Therefore, NMW proposes that the reduction
of diversion percentages from 99 percent to 80 percent
established in the January 4, 2001, action of the P&0O
Mar ket Adm ni strator, be extended through at | east
August 2002.

Producer M Ik Being Doubl e Pool ed. NMWF is
deeply concerned with the | oophole in the Reform
Federal Order Rules that allows producers from
California who are pooled in the California pooling
system can al so in sonme circunstances be pooled in sone
Federal Orders.

This practice does not occur in the P&
Wiile it appears there are sone protections in the
definition of a dairy farnmer for other markets found in
1124.12(b) (5), NMMF suggests that the Secretary review
this issue and adopt clarifying | anguage that disallows
the pooling of the sane mlk in two Orders, whether
state or federal.

Thi s concl udes our prepared testinony."
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JUDGE HUNT: Before we proceed with
guestions, let's take a 10-m nute break.
(Wher eupon, a recess was taken.)
JUDGE HUNT: |If you'll take your seats,
pl ease, we'll resune the hearing. Back on the record.
M. Berde?
BY MR BERDE

Q Bill, directing your attention to your
statement on Page 4 relating to the six-day delivery
requirenent as a condition for eligibility for
di version, is that six-day provision that is contained
in your proposal designed to act as an econom c
di sincentive, so to speak, to discourage the paper
pooling of mlk?

A That -- that is definitely correct. The --
the old location differential provided a disincentive
for mlk being pooled in the P& because of distance.
We have to find sonething to replace that, this
requi red six-day delivery systemis part of it, and in
| ooking at that, | think | nust stress every tine |
tal k about it, that the six days is designed to be
equi valent to the 20-percent supply plant requirenent
wthin the Order. They're not |aying anything on that
tougher than what's required in our own Order.

Q And the six-day delivery requirenent, the
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burden of that requirenent is designed to overcone your
-- the estimated benefit of what otherw se would be the
right to paper pool that m |l k?

A Yeah. That certainly would be the outcone.
That isn't the way we did the math to get to the six
days because we believed that the -- if it's going to
be pooled in your market, it nust be based on
performance and performance is delivery into your
mar ket .

Q And this is -- this mght be anal ogi zed to
what in the good old days of pre-reformwas the
| ocation differential producers who were |ocated sone
di stances fromthe nmarketing area basing point acted as
a simlar disincentive, did it not?

A Absol utel y.

Q And this is designed to substitute for what
we no | onger have as a | ocation adjustnent for
producer s?

A Right. It is clear fromour discussions and
our attitude towards the whole thing, that we woul d
rat her have those location differentials re-
established. W understand that the new systens are
not going to allow that, and we nust find a repl acenent
for that that gets back to good, decent, sensible

mar ket i ng.
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Q Now, you -- in the introduction of your
statenment, you referred to "48 i ndependent producers”
who, in addition to the nenber cooperatives of the
Federation that you represent here, is that correct?

A That's correct.

Q Wul d you describe the relationship and how
t hose 48 i ndependent producers becone part of your
or gani zati on?

A Ckay. The independent producers are those
producers who directly deliver their mlk to handl ers,
G ass 1 handl ers, who are pooled in our market.

The way that they are associated with our
organi zation is via a mlk marketing agreenent. Each
one of them has signed a separate agreenent w th our
organi zati on. That makes them a nenber of the
or gani zati on.

So, we have two classes of nenbers. One is
the cooperatives are nenbers and that brings all their
menbers in, and the second group is the independent
producers, the 48 that signed our nenbership.

Q And it's by reason of that arrangenent that
you are able to say that your testinony is supported by
98 percent of the producers in the market?

A That's exactly right.

Q Al right.
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MR. BERDE: The witness is available for
cross exam nation, Your Honor.

MR. MARSHALL: Doug Marshal |

CROSS EXAM NATI ON

BY MR MARSHALL.:

Q M. Van Dam are you available to be recalled
for testinony later in this hearing?

A Yes, | certainly am 1'Il be here for the
duration of the hearing.

MR, MARSHALL: Then I'd like to reserve ny
guestions for a later point in the hearing.

JUDGE HUNT: Al right. Yeah. M. English?

CROSS EXAM NATI ON

BY MR ENGLI SH:

Q Good norning, M. Van Dam Charles English
w th Sui sse Foods.

Let nme begin and maybe discuss a little bit
this California issue. As | think you are aware, |I'm
in particular very synpathetic to your concern with
respect to California mlk potentially in the future
bei ng pooled on this Order at the sane tine draw ng
fromthe other Order.

You' ve seen this show before in another part
of the country, right?

A Yes, | have.
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Q And I'mwondering if | mght therefore turn
to your discussion where you asked for sone
clarification of the producer for other markets
provision, a provision that didn't exist in this kind
of format in these other Orders, and I'd like to
di scuss with sonme concepts, since you have raised the
i ssue of what we mght do with respect to pooling.

Ri ght now, the potential |oophole, as | see
it, help nme out here if I"'mwong, but as |I see it, the
provision as witten says a dairy farnmer whose m |l k was
recei ved at a non-pooled plant during the nonth from
the sane farmis other than producer mlk, but if the
mlk is diverted froma plant under Pacific Northwest,
subject to the diversion limtations but nonetheless is
| ower than the diversion limtations, it is producer
m |k, correct?

A Yes.

Q And therefore, you could conceivably have
mlk diverted to a California non-pool ed plant that
isn't producer for other markets but at the sane tine
pul I s noney both fromthe Pacific Northwest and from

California system correct?

A It appears that that could happen. That is
our -- you're right on what our wording is.
Q kay. And |l -- and | -- | agree with you. |
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think that's a concern.

So, if the Secretary deened this to be a
concern, one way to deal with that on the producer for
ot her markets would be to further define mlk as other
t han producer mlk or, for instance, as mlk received
and priced and pool ed under a plant regulated by a
state systemw th marketw de pooling, correct?

A Yes. That sounds |ike a good solution. That
provision is particularly difficult to read because it
| ooks like it involves a double negative, and it
certainly would be nice if they'd wite it nore -- with
nore clarity, but I think that will be a suitable
sol ution.

Q Al right. Thank you.

| have a technical issue for a nonent.
Presently, and in Part 13, Proposal 2, 13(d)(4), you
are renunbering with the change to make it (d)(5),
correct? E. |I'msorry.

A Ask that question again.

Q Al right. You are effectively asking (e)(4)
to be renunbered as (e)(5), correct?

A Let nme be sure that is (e)(5).

Q (e)(5) in the Notice of the Hearing shows up
on Page 7 as a rewite, and you are adding -- you're

basically changing the (e)(1) to (e)(2), correct?
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That's correct.

Except for the touch-base provision?

> O >

Yes.

Q Okay. Now, |et ne ask you then about this
sort of series of proposals and ask first, when you
di scussed the concept of allow ng cooperatives wth
t hose plants close-in nenber mlk to be able to divert
mlk that is the closest in, do you anticipate that if
the Market Adm nistrator has to increase shipping
percent ages, he can do so by | ooking at which plants
have that close-in mlk; that is to say, when you act
-- when you say that the Market Adm nistrator could

i ncrease the shipping percentages under (c) or (d),

could he -- actually (c) and (d) is the | anguage in the

pr oposal .
Coul d he I ook at plants under (d) only and

requi re those to nmake increased shipnents w t hout
i ncreasi ng under (c) as well?

A You're starting to touch on areas that |
don't feel terribly confident on, --

Q Ckay.

A -- but ny understanding would be that the
Mar ket Adm ni strator woul d nake the change that woul d
af fect everybody.

Q Ckay.
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A (c) and (d).

Q Al'l right. That's -- that's -- |'m asking
what your intent is.

A That's what our intent is.

Q And then you say, "Wth the addition of
cooperative pool ed manufacturing plants, the current
supply plants in the P&O wi Il change their status to
t he new definition."

A Yes.

Q WIIl there be new plants, new facilities, to
your know edge, that will also qualify now under the
new provision that did not qualify under the old
provi si on?

A Vll, | can only think of one new plant, and
| can't see how this changes their status. | think
everybody would -- everybody that's now a supply pl ant
W || undoubtedly becone a cooperative manufacturing
pool ed pl ant.

Q Do you know of additional facilities that
expect or intend to becone pool ed plants under this

change provi sion?

A Not additional facilities, | do not know of
any.

Q Then let nme turn to the touch-base provision,
and let me say that -- that as an operator of fluid
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di stributing plants, we agree with the concept of the
t ouch-base provision. But let nme ask about the idea of
-- of six days.

Do you know of any other Order that would or
does have a provision that equates the percentage of
shi pping requirenments with the touch-base in the way
you have?

A No, |I'mnot aware of any that do that.

Q Have you studied for this hearing any of the
Orders particularly in the Southeast with respect to
t he percentage of supply plant shipnments as conpared to
t he touch-base provisions in those Orders?

A W briefly | ooked at that issue, but in
particular, we were | ooking at other markets that had
up to a six-day requirenment. Those were of interest to
us and the Florida market has that.

Q Ckay. So, for instance, you know that
Florida has a six-day requirenent but that requirenent
is only July through Decenber, correct?

A Correct.

Q So, it's -- it's less than that in -- in
ot her nonths, correct?

A That's correct. Four days, | believe.

Q Now, is that Florida or is that Appal achi a,

to your know edge, that has that?
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A | believe it's Florida.

Q Regar dl ess, do you know what the shi pping
percentage is for a supply plant in Florida?

A I do not recall that.

Q Wul d you disagree with ne that it's 60
per cent ?

A That sound appropri ate.

Q So, in using your analysis, if it were 60
percent, then however the Secretary got to the nunber
of days that are in Oder 6, it should be 18 days under
your analysis, correct?

A If they were to apply to the sane region that
we apply to, yes.

Q Do you agree that reasoni ng ought to apply
across federal order system as bei ng sonmewhat
consistent, so that the Orders operate sonewhat
consi stently?

A After attending two of the three previous
heari ngs and seeing the problens and the -- and the
anmount of mlk that can flow across boundaries from al
directions, | can see why there is not any particular
consi stency between all Orders on a |lot of these
I ssues, because they're very different.

This is a different Order than that one, and

we believe this is the correct solution for our orders
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and allows the Director or the Market Adm nistrator
sufficient flexibility to achieve the objectives of the
mar ket .

Q Do you agree that a touch-base provision that
is set too high can lead to inefficient novenents of
mlk?

A Not in this case, | don't.

Q General ly?

A It certainly could in a general -- in a
general case, it could. W are using it differently in
this case, and we're using it for a specific purpose,
and we do not believe that it will lead inefficient
shi pment of ml k.

Q But nonet hel ess, you're not aware of another
Order that woul d equate the nunber of days based upon
t he percentage of supply?

A No, |'m not.

Q Thank you.

MR. ENGLISH That's all. | have.
JUDGE HUNT: Yes, M. Beshore.
MR. BESHORE: Marvin Beshore.
CROSS EXAM NATI ON
BY MR BESHORE
Q Good norning, M. Van Dam

A Good nor ni ng.
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Q You' ve indicated in your testinony that Dairy
Farmers of Anerica, DFA, is not a nmenber of your
Federation, but you' re aware, nevertheless, that it is
supporting the proposals in this hearing?

A Yes, | am

Q kay. And you've alluded to having been
present and observed hearings that have preceded this
in other Orders around the country to address simlar
phenonmenon, simlar prograns?

A Yes. | was at two of the three.

Q Ckay. And you're aware that DFA has taken a
consi stent position in those hearings to provide for
amending Oders to require that all m |k pooled on the
Orders performto the requirenents of the Order in
order to -- and that's been consistent in those -- in
sone of those Orders, even though it was not in DFA's
self-interests because it was pooling mlk from distant
areas as was allowed under the Order, correct?

A That is correct.

Q And the sane is true in this case?

A That's correct in this case.

Q Ckay. Now, just so there's no
m sunder st andi ng or m sapprehensi ons about how t hi ngs
are working in this Order, at the top of Page 2 of your

statenent, you used the hypothetical of mlIk in and out
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of Tonpkins County being potentially put on this O der

and drawn across | ocations, but that has not occurred,

correct?

(Power Fail ure)
5 JUDGE HUNT: Al right. Does anyone object
6 to Proposed Exhibit 6 being made part of the record?
7 (No response)
8 JUDGE HUNT: Hearing no objections, then
9 Exhibit 6 is received into evidence.
10 (The docunent referred to,
11 havi ng been previously marked
12 for identification as Exhibit
13 Nunmber 6, was received in
14 evi dence.)
15 JUDGE HUNT: M. Marshall?

16 Wher eupon,

17 DANI EL McBRI DE

18 havi ng been first duly sworn, was called as a w tness
19 herein and was exam ned and testified as foll ows:

20 JUDGE HUNT: Would you state and spell your
21 name, pl ease?

22 THE WTNESS: MW nane is Daniel S. MBride,

23 MCB-RI1-DE
24
25
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DI RECT EXAM NATI ON

BY MR MARSHALL:

Q M. MBride, please proceed to read your
prepared testinony.

MR. MARSHALL: And Your Honor, | mght add
that | believe that copies have been distributed. W
may be a bit short, but | would ask those who do not
get a copy to share.

THE WTNESS: "M nane is Daniel S. MBride.
I"'mtestifying today on behalf of Dairyville Farns,
whi ch does busi ness under the nane of Northwest Dairy

Associ ation and which is usually referred to as NDA

My title is Director, MIk Pricing Program
for NDA. I'mresponsible for coordinating all matters
pertaining to Federal Orders and have done so since
| eaving the Market Admi nistrator's Ofice to join the
NDA staff in 1986.

Background i nformati on about NDA. NDA is a
cooperative association which acts as a handler in the
Paci fic Northwest Federal Order Market, Order 124. NDA
represents approxi mately 620 producers whose mlk is
associated with that Order. Therefore, the provisions
bei ng considered at this hearing are of vital interest
t o NDA.

NDA is the parent conpany of Wst Farm Foods,
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whi ch operates three bottling plants regul ated under
Order 124 as well as manufacturing plants at Chehalis,
Lynden and Sunnyside, all in Washington State.

Bot h NDA and West Farm Foods are al so heavily
involved in the Western M Ik Marketing Order, O der
135. NDA is a menber of Northwest M|k Marketing
Feder ati on.

W're here today to support their proposals.

We endorse those as our owmn. They are designed to
prevent what we call "artificial pooling" of out-of-
area mlk, by which we nean, the pooling of mlIk on
Order 124 that is not attached to the market by the
tradi tional nmeasures of attachment but which is
artificially pooled on the Order for the sol e purpose
of draw ng noney out of the Order 124 pool.

We at NDA are very concerned about that
practice and that we are asking USDA to adopt what we
t hi nk are reasonabl e changes which will stop the
practi ce.

Just to clarify our position, NDA is not
concerned about m |k produced outside the market area
that regularly serves the market. For exanple, we have
five nmenbers of our cooperative who produce mlk in
California and whose mlk usually goes to the West Farm

Foods Bottling Plant in Medford, O egon.
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Simlarly, the mlk froma group of NDA
producers near Cottonwood, |daho, just south of the 124
Order Marketing Area, goes to a Cass 1 handler in
Spokane, Washi ngt on.

Background on Pool Loading. The proposals
being heard in this hearing all relate to the practice
we call pool l|oading; that is, pooling mlk froman
Order's marketing area on to another Order with no
econom c justification to cause that mlk to actually
be delivered to that Order but for the sole purpose of
shifting revenues fromthe benefit of a cooperative for
the benefit of producers in the | oading Oder.

As we use the term such as "loaded", mlKk
typically continues to be delivered to the plants
| ocated near where it is produced and never delivered
to the market whose pool is being raided. As we see
it, such pooling is artificial because it is pooled
only on paper opportunistically for the reasons rel ated
to the" --

BY MR MARSHALL

Q Excuse nme, M. MBride. Did you nean for no
reasons related to?

A Yes. "For no reasons related to the service
of the affected market.

I want to begin by explaining howthis is
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possi ble. This has always been possible to pool mlk
that is not physically delivered to the pooled plants
that serve the marketing area. Al Oders permt sone
portion of pooled mlk to be diverted to non-pool ed
plants, either inside or outside the O der.

| think it is fair to say that prior to the
1996- 99 Reform process, every Order also had other
provi sions whi ch neasured attachnment to the market so
that mlk that does not truly serve the market woul d
not share in the Order's returns through the pooling
mechani sm

Many Orders have had touch-base provisions by
which all mlk nust be delivered to pooled plants or
other plants with specified frequency. Such deliveries
denonstrate the attachnent with the market.

Many Orders, including Pacific Northwest,
have a dairy farners for other markets provision which
requires that if a dairy farnmer serves nultiple
mar kets, such a dairy farner cannot be a producer under
the Order unless all of his or her mlk is pool ed
during the nonth.

W believe the intent was that those who are
not always part of this market could not use surplus
mlk to raid Order 124 market while still primarily

serving the needs of another market.
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Some Orders, including Pacific Northwest,
formerly had provisions which applied an economc
factor to insure attachnment. Producers who clained to
be serving the market were free to do so, but if they
delivered their mlk to a plant outside the Oder,
cl oser to hone, the producer would receive |less for the
mlk. That was because the value of the mlk to the
mar ket was reduced if it was |ocated away fromthe
mar ket .

There was a basic application of the
principle of location pricing. |If mlk outside the
marketing area is worth less than it would be if it was
next to the plants in the marketing area, until noney
is spent to haul it to the plant in the marketing area.

Since mlk delivered to plants outside the area has
not been transported, it has lots of mles to go and
transportation costs to board before it attains the
sane value to the Order's plants as m | k which has been
delivered to the market.

For that reason, the prior Order provisions
established that a | ocation value that dimnished mle-
by-mle the further pooled mlk was delivered fromthe
marketing area. To illustrate how that prior O der
provi si on worked, the NDA attenpted to pool on the old

Order 124 mlk that was from our producers in the
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Sout hwest | daho while delivering that mlk day in and
day out to our plant in Caldwell, Idaho. W would have
drawn the Pacific Northwest Order blend price, |ess

| ocation adjustnment of 55 and a half per hundredwei ght,
on the mlk received at Cal dwel .

That | ocation adjustnent provision
effectively woul d have kept us from doi ng such
artificial pooling of Idaho mlk had we wanted to, even
t hough there were periods when it would have been to
NDA' s financi al advantage to have pooled Idaho mlk on
Order 124.

Al that changed, of course, on January 1st,
2000. The problemwas not that USDA el ected to
establish a National Cass 1 Pricing Service, the
probl em was that when USDA el ected to utilize that
service as the sole |ocation adjustnent factor for all
ot her classes of mlk, the market attachnent provision
j ust described was renoved fromthe Order and not
repl aced with anot her neasure of nmarket attachnent.

We do not believe that that inpact on the
manufacturing mlk was i ntended. |[|ndeed, as we review
the final decision, Docket DA-97-12 April 2nd, 1999, we
note that all of the comments regarding |ocation
pricing focused on mlk for fluid use. For exanple,

t he second paragraph of the 27-page di scussion of d ass
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1 pricing structure introduces the subject finally.

The reformeffort provides that opportunities
to consider and establish a nationally-coordi nated
Class 1 Pricing Service that uses |ocation adjustnents
to the Class 1 differential levels to price mlk for
fluid use in every county of the United States.

Fromthat starting point, however, we find
that m |k for manufacturing assunes |ocation val ues
that mrror the Cass 1 values with the curious result
that m |k pooled on a given market can be val ued based
on suppl y/demand conditions hal fway across the country
or further.

How did this happen? To try to determ ne
this, we had searched the 1999 Fi nal Decision. There
was no recommended deci sion under the Expedited
Procedures established by Congress.

After searching the Final Decision page-by-
page and using the marvels of nodern software to
conduct appropriate word searches, we had concl uded
that there was no discussion as to why cost and pricing
service was applied to adjust blend price pay-off on
mlk delivered to manufacturing plants distant fromthe
O der area.

We suggested that this may sinply have been

an oversight which could easily have occurred, given
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the conplexity of rewiting Orders and the process that
deprives the industry an opportunity to directly
comment on the conplete Order framework.

Still, the decisions to use the Cass 1
Pricing Service to establish |ocation val ues of
manufacturing mlk was not surprising. Previously, it
had been done the sane way. The only change in the
Order was that the National Pricing Service for Class 1
M Ik was bunped asi de, bunped aside the old practice of
using location adjustnents to provide incentive to nove
m |k from manufacturing plants in the country to
bottling plants in popul ated areas.

To sonme extent, the |ocation surface stil
does this. For exanple, mlk delivered to our
Sunnysi de, Washington, plant in the country draws |ess
fromthe pool than the mlk delivered to the Seattle
bottler, but ignoring the inpact on the out-of-area
mlk" -- "but by ignoring the inpact on out-of-area
m | k, a backwards incentive was introduced into Federal
Orders to nove mlk frommanufacturing plants further
away to the Order's bottling plants in distant O der
areas.”

Q Wul d you pl ease reread that sentence?
t hi nk you m ssed a word.

A "But by ignoring the inpact on out-of-area
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m |k, a backwards incentive was introduced into Federal
Orders to nove mlk to a manufacturing plant further
away fromthe Order's bottling plants in distant O der
ar eas.

Cornell University had a conputer nodel which
all ocated mlk supplies to plants and al |l ocat ed
products fromthose plants to market centers and then
saw for the | owest systemtransportation cost, the
nodel produced, the price surface map, which
denonstrated that mlk for both manufacturing and
bottling was worth nore in the East than in the West.

USDA t hen used the nodel to establish a d ass
1 Pricing Service but ignored the variable price
service under the Cornell nodel indicated for the
manuf act ured products. Neverthel ess, USDA applied the
Class 1 service to govern |location adjustnents to
pool ed draws from manufacturing plants.

Under the Pacific Northwest Oder, mlKk
delivered to one of the cheese plants near Salt Lake
Cty, $1.90 per hundredwei ght, had the sane |ocation
values as mlk delivered to a pooled plant in Seattle.

That is because the base |ocation value in the Pacific
Northwest is a $1.90 in Seattle.
This turned upside down traditional theories

of location value. | would also point out in passing
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that if mlk pooled on Oder 124 is delivered to other
areas in the country with higher |ocation values, for
exanpl e $2. 90, such mlk would be adjusted upward in
the value of what it draws fromthe 124 pool .

In the exanple, the $2.90, minus a $1.90, or
a dollar, evenif it is sent to manufacturing plants in
t he distant area.

Note that mlk delivered to a cheese plant in
Utah had a greater location value than mlk delivered
to our cheese plant in Sunnyside at a $1.75 a
hundr edwei ght for the purpose of adjusting the blend
price paynents, even though the sanme Central Washi ngton
mlk often noves to the $1.90 pooled plants in Seattle
and Portland. So, there is an incentive to nove mlKk
fromCentral WAshington to Seattle and Portl and
bottlers but no incentive to nove mlk fromUtah to the
same bottlers.

Because the blend price in the Pacific
Nort hwest is often higher than the Western Order bl end
price at Salt Lake City, the Order system provides an
incentive for mlk produced in Utah to be delivered to
cheese plants there rather than being delivered to a
Utah bottling plant. That is because that m |k that
goes to Salt Lake Cty, to the Salt Lake Cty bottler,

it would be pooled in the Western Order and draw t he

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N oo o A~ w N P

N NN N NN P P P R R R R Rp R
g N W N P O ©W O N o o M W N P O

84

| ower bl end price.

In classic Federal Order analysis, this would
suggest that the potential for disorderly marketing
conditions. So, one irony is that if a Uah cheese
plant's mlk is pooled on Oder 124, the system
di scourages that mlk fromnoving to Salt Lake Gty
bottl ers and provides absolutely no incentive to nove
mlk to the Pacific Northwest bottlers.

Another irony is that the greater value is
provi ded by the Order system at the expense of
producers in the Pacific Northwest, who are stil
expected to serve the Pacific Northwest bottlers.

But the crowning irony is that the O der
system based on the Cornell nodel, encourages U ah
mlk to be pooled in the West while the economics in
t he Cornell nodel show that m |k should nove east.

The foregoi ng expl ai ns what has happened over
the past year in this region. Dairy Farners of Anerica
pool ed producers located in U ah whose mlk, we
understand, was delivered to a cheese plant in U ah.
When that mlk was artificially pooled in the Pacific
Nort hwest Order, the Utah m |k draws higher blend price
than m Ik pooled in the Western Order.

Par adoxi cally then, the pooled draw fromthe

Order 124 on the mlk delivered to the Ut ah cheese
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pl ant has been hi gher than the pooled draw fromthe
Order 135, so on other mlk delivered to Class 1
facilities in Uah. This has created disorderly
marketing conditions in two markets.

The Western Order has nei ghboring producers
with mlk receiving different pool ed val ues as
di scussed above while in the Pacific Northwest Order,
proceeds of the pool |oading were also in part used to
plus the market to obtain nore in-market mlk on which
t he pool |oading could be based. Four pounds of poo
| oadi ng for every one pound of new mlk within the
Order area and delivered to pool ed pl ants.

I do not know how | could explain all of this
to the nmenbers of Congress. W strongly suspect that
USDA does not want to have this difficulty of
expl anation either, other than to say that it was a
m st ake and is now being fixed.

In order to nake the above argunent on brief,
we ask that official notice be taken of the Market
Adm nistrator's report published nonthly by the Market
Adm ni strator of Orders 124, 131 and 135. W ask that
official notice be taken for all docunents published
t hrough the date of briefing and the dates of any
coments that are due with respect to this proceeding.”

Q May | interrupt here, M. MBride?
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MR. MARSHALL: Your Honor, official notice
was requested in Exhibit 6 of the sane series but only
t hr ough Sept enber of 2000. So, the significance of
this request would be that the Market Adm nistrator
reports would be noticed as of any -- for any
publ i cations issued through the dates of any coments
due with respect to this proceedi ng.

JUDGE HUNT: The comment period. |Is that the
sanme docunents that you say is in Exhibit 67

MR. MARSHALL: Your Honor, Exhibit 6
identifies a series of five itenms of which official
notice was taken. Nunbers 4 and 5 were the sanme data
series that we are requesting now official notice of
t hrough the date of hearing -- excuse ne -- the date of
coments in these proceedi ngs, and thus the only
di fference between what we're requesting and what has
al ready been noticed is that we are asking for notice
to be taken beyond Septenber of 2001.

JUDGE HUNT: Does anyone object to taking
official notice of this docunent?

(No response)

MR. MARSHALL: Please proceed, M. MBride.

JUDGE HUNT: Okay. |If there's no objections,
then official notice is taken as requested.

THE WTNESS: "In addition, | ask that
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official notice be taken of the Cornell study which was
relied upon by USDA in the Reform proceedings and is
formally identified as Normative Estimates of Class 1
Price Across U S. MIk Markets, by Janes A Efrat,
Philip M Bishop, Eric Kanmerow, Andrew M Novokick, and
Mark W St evenson

The publication of Cornell Programon Dairy
Mar kets and Policy, RD 98-05, July 1998."

JUDGE HUNT: Anyone object to taking official
notice of that Cornell study?

(No response)

JUDGE HUNT: Al right. Hearing no
objections, official notice is taken of that study.

MR. MARSHALL: Thank you, Your Honor.

BY MR MARSHALL:

Q Pl ease proceed.
A "To put in context the |last few points of ny
testinony, | amreview ng the process by which the nost

significant neasure of nmarket attachnment in the pre-
reform Pacific Northwest Order |ower |ocation value, if
not delivered to the nmarket, was renoved by the new
| ocation pricing structure for Cass 1 mlKk.

To summari ze, before reform the |ocation
val ue where pooled mlk was delivered would dimnish in

proportion to the distance the further away the
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receiving plant was fromthe bottling plants in the
mar keti ng ar ea.

During reform the new theory of Class 1
| ocati on val ue was established, which, perhaps
unintentionally, provides an incentive to nove mlk to
a manufacturing plant which happened to be |located in
an area that would have had a higher Cass 1 val ue
rather than a bottling plant in the region that woul d
l ower O ass 1 val ue.

It happens because mlk delivered to a
manuf acturing plant has greater or |esser val ue,
dependi ng on the pool to which it is attached. To
illustrate the above, the situation creates an
opportunity for artificial pooling to be used to pay
nmore to producers delivering mlk to manufacturing
pl ants, nore than other producers who deliver mlk to
bottling plants.

| submt that this has created a potenti al
for disorderly marketing conditions. This is, of
course, a contradiction to traditional Federal Order
theory. W are focused today on one snall aspect of
the contradiction; that is, that the new | ocation
pricing system supplanted the prior neasure of
attachnment to the Pacific Northwest Market.

We note that other Orders have different
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measures of attachnent, such as touch-base and delivery
provi sions, which were retained, but no such neasures
were added to Order by Pacific Northwest which have
relied on location pricing to neasure attachnent rather
t han touch-base. This change opened up the door to
pool | oadi ng.

The current pool -1oading practice sinply has
no place in the system of geographically-separate
Orders which were established in the 1999 Fina
Deci si on, based on Conmonality Criteria, such as
natural boundaries, |ike nountains, etc., Page 4 of
Section 2, entitled "D scussion of Materials, |ssues
and Anendnments to the Orders, Docket DA-97-12 Apri
2nd, 1999".

I"d like to point out that the following with
respect to the thinking behind the Final Decision. One
of the factors relied upon by USDA at the tine of the
final decision was conmmon utilization, Page 4 of
Section 2, entitled "Di scussion of Materials, |ssues
and Anendnments to the Order".

It woul d make no sense for USDA to establish
an Order boundary between the Pacific Northwest and
Western Orders in part because different utilizations,
nmore Class 4 in Pacific Northwest and nore Class 3 in

the Western, if the intent is to all ow Western O der
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mlk to be paper pooled on the Pacific Northwest O der
whenever a Class 4 price is higher than C ass 3.

One of the other factors that has |ed USDA to
retain the Pacific Northwest Order area virtually
intact during the Reform consolidation process was that
there was al nost no relationship between the Pacific
Nort hwest area and the Sout hwest |daho/ Eastern Oregon
Mar keti ng Areas and no basis for a consolidation,
guoti ng the Final Decision, on Page 138.

Littl e has changed since 1999. There is now
a bit nore mlk noving in condensed formfromthe Wst
Farm Foods Plant in Jerone, ldaho, to fill unused plant
capacity in the West Farm Foods Plants at Chehalis and
Li nden, Washington. Because it is condensed to reduce
transportation costs, the mlk cannot be used by
bottlers.

Furthernore, that situation is tenporary and
is expected to end within a year when the current
expansi on of the Jerone facility is conplete. To the
best of our know edge, none of the pool -1oaded mlk
fromthe farns in Southern Idaho or Utah is actually
delivered to plants within the Pacific Northwest
Mar keti ng Area.

As | have just suggested, one of the factors

used to divide up the different marketing areas was
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over | apping areas of mlk supplies. This had been a
tradi tional consideration in Federal Oder theory for
decades, but it is interesting to note that the
rational e for doing so as expressed in the Fina

Deci sion was that the conpetitive factors affecting the
cost of the handler's mlk supply are influenced by the
| ocation of the supply.

The pooling of mlk produced within the sane
procurenent area under the same Order facilitates the
uni formpricing of producer mlk. W note that when a
handl er in a distant |ower-paying Order uses artificial
pooling to draw better returns fromthe Pacific
Nort hwest or any ot her higher-paying O der, the
intended uniformpricing in the distant Order is
frustrated.

It is even nore frustrating to the goal of
the Federal Order System because it is an opportunity
that is difficult to take advantage of, except by |arge
mul tiorder cooperatives. Such an unintended favoritism
of large cooperatives is politically risky and nust be
addressed if political support for the Federal Orders
is to be maintained.

I ndeed, many critics of the Federal Oders
see the present pool -1 oadi ng phenonenon as confirm ng

that in their eyes, the systemis sonething of a joke.
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If so, it is a joke that USDA nmust correct if we were
to maintain the support for the Federal M Ik Marketing
Orders.

We are aware of other hearings affecting
other Orders on this same issue. W urge the
Departnment to devel op a national approach to ending
this pool -1 oading practice. |In order for the foregoing
points to be fully considered by the Departnent in this
proceeding, | ask that official notice be taken of the
1999 USDA Proceedi ngs, known colloquially as the
"Ref orm Process"”, and as discussed earlier in ny
t esti nony.

Specifically, we ask that official notice
shoul d be taken of all the docunments relating thereto
whi ch appear on the USDA website at
http://ww. ans. usda. gov/ f nor. "

Q May | interrupt here, M. MBride?

MR. MARSHALL: Your Honor, in Exhibit 6 and
the earlier request from Northwest M|k Marketing
Federation for official notice, official notice was
granted to the Final Decision itself and to the fina
rule, and we are asking for a broader scope of officia
notice to include all materials on the website which
i nclude hearing testinony as well as exhibits.

JUDGE HUNT: Any objections to -- yes, M.
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Yal e?
MR. MARSHALL: May | correct nyself, Your
Honor? The website does not include hearing testinony

because there was no hearing in that proceeding. |

apol ogi ze.
MR. YALE: That's where | was headed.
MR, MARSHALL: So, |I'mnot sure there is any
distinction. |I'mnot asking for anything beyond that.
| don't think I am | apologize. This has already

been done. No additional official notice need be
t aken.

THE WTNESS: "Diversion Limts. Proposa
Nunmber 1 woul d establish the diversion limtations on
the Order at the | evel of 80 percent. This would
confirmthe adm nistrative action of the Mrket
Adm nistrator earlier this year to revise the diversion
limts to 80 percent.

Effective with the Order revisions that
becane effective in January of 2000, the diversion
limts of Order 124 have been 80 percent Septenber
t hrough February and 99 percent March through August.

I would Iike to review what | understand to be the
hi story of the provisions.
First, those |limts resenble the limts which

exi sted prior to the January 2000 whi ch were a hundred
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percent March through August and 80 percent Septenber
through April. We do not know why the slight changes
were made, 99 percent rather than a hundred, and

| oosening of March and April to 99, but the practica
result is that the new Oder is simlar to the old one.

The pre-2000 diversion limtations, a hundred
percent and 80 percent, were proposed by NDA during the
Order nerger process that created the Pacific Northwest
Order which becane effective February of 1989. CQur
phi |l osophy at the tine, which | believe mrrored the
USDA' s phil osophy, was that all mlk within the
mar keti ng area shoul d be pooled to prevent disorderly
mar ket i ng condi tions.

We propose the 100-percent figure to ensure
that all cooperative associations operating in the
mar ket could pool. It nmade sense to us because all of
the cooperatives were serving the market in one fashion
or anot her.

The second historical point | would like to
maeke is that the hundred-percent |imt never created
what we call "artificial pooling" of out-of-area mlk
because there was al so a | ocation adjustnent provision
that applied to out-of-area mlk as descri bed above.

Because of the recent pool-I|oading phenonena,

which is al so descri bed above, there is now a down side
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to the hundred percent or 99 percent division [imt
figure which would allow virtually unlimted poo
| oadi ng.

For those reasons, it is tinme to return
di versi on percentages of the Pacific Northwest O der to
the Ievel that reflects the |ocal market conditions.

We believe that the Ievel is 80 percent for the
foll ow ng reasons.

1. No difficulty in pooling mlk
traditionally associated with the Order has been
experienced in the past during periods when the
diversion limts were at 80 percent, and no such
difficulties have been experienced over the past year
since the Market Adm nistrator adm nistratively changed
the limt to 80 percent.

We anticipate no pooling difficulty in the
future. Mst nmarketing organizations in this region
have high Cass 1 deliveries. The two exceptions are
NDA and Tillamuck County Creanery Associ ation, which
share a market service through Oregon M|k Marketing
Federation along with Farners Cooperative Creanery and
Nor t hwest | ndependent M| k Producers.

We believe the OMW group can and wll easily
continue to neet the 80-percent diversions requirenent

by conbi ni ng di versi ons.
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There is no shortage of mlk within the
Paci fic Northwest Marketing Area to serve the fluid
mlk bottling plants. W are aware of no situations in
whi ch a plant has been unable to receive mlk, except
i n unusual conditions of a spike in demand with
insufficient notice to suppliers in the market.

Deliveries to Market. The nost inportant
aspect of Proposals Nunber 1 and Nunber 2 is to provide
artificial pooling of mlk that is not regularly
delivered to plants within the marketing area. As
proposed, a producer whose mlk is pooled on the
Paci fic Northwest Order nust actually deliver mlk to a
plant in the marketing area at |east six days of
production during the nonth.

Proposal Nunmber 1 would establish for the
first time in the Pacific Northwest Order a cooperative
pool manufacturing plant provision. Simlar |anguage
exists today in the Western Order. The effect of the
new section, 1124.7(d), is that a manufacturing pl ant
owned by a cooperative is considered a pooled plant for
t he purpose of the six-day delivery requirenents of the
O der.

Actual delivery to such plant could not be
used as a base for diversions. | want to make it clear

that it is our intention, and | believe also the
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intention of the Northwest M|k Mrketing Federation,
t he proposed Section 1124.13(e)(2) may be a bit vague
on that. So, we suggest that the | anguage thereof be
clarified.

Specifically, we suggest that 13(e)(2) be
nodi fied to provide that of the quantity of producer
m |k received, the handl ers adverse to non-pool ed
pl ants and cooperative pool to manufacture plants not
nore than 80 percent. Also, there should be a comm
before the handler diverts, right after the reference
to Section 1000.9(c).

Proposal Nunmber 2 woul d establish for the
first time in the Pacific Northwest Order a requirenent
that at |east six days of producer's mlk be delivered
each nonth to a pooled plant. That is a proposed
Section 1124.13(e)(1).

Taken together, Proposals Nunmber 1 and Nunber
2 woul d recogni ze as a sufficient touching of base of
six days of mlk during the nonth is delivered to a
pool ed distributing plant or a cooperative
manuf acturing plant. W can think of no major plants
| ocated within the Pacific Northwest Marketing Area
whi ch coul d not be used for this purpose.

Anot her part of the anendnent bei ng proposed

woul d elimnate the supply plant provision of the
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Section 1124.7(c)(2) and (c)(3). Currently, supply
plants can be |ocated in or outside the marketing area.
Pool ed manufacturing plants, as proposed by definition,
woul d have to be |located in the marketing area.

The proposed del etions of Sections
1124.(c)(2) and (c)(3) would prevent supply plants
| ocat ed outside" --

BY MR MARSHALL:

Q You m ght have m sread that section. Wuld
you clarify that, please?

A "The proposed del etion of Sections
1124.7(c)(2) and (c)(3) would prevent a supply plant
| ocat ed outside the marketing area being established
for qualified mlk on Order 124. Instead, m |k nust
nmove inside the marketing area to a pool ed
manuf acturing pl ant.

Toget her, these changes will acconplish the
two inportant things, to help ensure that m| k pool ed
will in fact be available to plants within the nmarket,
if needed, and that if an adequate supply of fluid mlKk
is avail able to neet the market's needs and prevent
artificial pooling of distant mlk using a supply plant
as a vehicle.

Under present provisions, mlk could be

pool ed using a pool ed supply plant as |long as 20
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percent of the mlk is delivered to the market's pool ed
pl ants. The proposed touch-base | anguage woul d
acconpl i sh nuch of the sane thing in a nore direct way.

Rat her than deliver 20 percent of all mlk
froma supply plant six days, roughly 20 percent of
each producer's nonthly m |k production nust go to the
mar ket. Sonmething |ike today's pool ed supply pl ant
could continue to function in the future but the
di versions woul d be based on other sales direct to
pool ed di stributing plants.

Special California Consideration. W
recogni ze that USDA has held a nunber of hearings in
other Orders on simlar subjects and that sonme of them
addressed the practice of pooling California ml|k and
drawi ng both California pool and the Federal O der
pool .

W have not seen that practice in this O der
and no | anguage was proposed specifically to address
that. However, we do believe that the proposals which
USDA adopts here in Order 124 should resenbl e those
el sewhere.

I f double pooling of California mlk is
addressed el sewhere, we urge USDA to address it in this
Order. W feel it would be entirely appropriate within

the spirit of Proposals Nunbers 1, 2 and 3 to do so.
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Wiil e we do not know what | anguage m ght be adopted in
other Orders, | will suggest a way this could be
addressed in the Pacific Northwest Oder. That would
be to make one nore change to Section 1124.13, in
addition to the change al ready proposed to add an

addi tional sentence so that it would read as foll ows:
"MIlk of a dairy farmer shall not be eligible for

di versions unless at |east six days' production of such
dairy farmer's production is physically received at a
pool ed plant during the nonth. 1In addition, no mlk of
a dairy farmer shall be eligible for diversions if any
portion of that mlk is pooled under a state order with
a mar ket w de pool . "

W note that this would address both the
California State Order and the Montana State Order
bot h of which have marketw de pool s.

Concl usion. NDA wants to thank the
Departnent for scheduling this hearing and to address
ot her concerns.”

I"I'l take any questions.

Q Thank you, M. MBride.

I"d like to ask a few questions to follow up
on sone of the things that have cone up earlier in this
hearing and begin by directing your attention to your

own prepared testinony on Page 8, where you refer to
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the "diversion limts in the Order and the
adm ni strative action of the Market Adm nistrator
earlier this year to revise the diversion limts to 80
percent . "

Now, you were here earlier during M.
McBride's testinony, were you not? During M. Van
Dam s testinony, were you not?

A Yes, sSir.

Q And you heard M. Van Dam request that the
reduction of diversion percentages from99 percent to
80 percent established in the January 4th, 2001, action
of the Pacific Northwest Market Adm nistrator be
ext ended through at | east August of 2002. Do you
recall that testinmony from M. Van Danf?

A Yes.

Q Does NDA join in making that request?

A Yes.

Q I"d like to turn your attention, please, to
Page 9, on the section referring to "Deliveries to the
Market", and the first two paragraphs of that section
W th respect to "cooperative pool manufacturing plant
serving as a basis for the six-day delivery
requi renents of the Order”, and then you go on at the
bottom of Page 9 to say, "As proposed, deliveries to

such a plant could not be used as a base for
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di version."
I want to nake it clear that that's the
intent of NDA, is it not?

A Yes, it is.

Q I's that al so your understanding of the intent
of NMVF?
A Yes, | understand that.

Q Al right. So, we can perhaps get that
clarified with respect to M. Van Danmis earlier
testi nony when he resuned -- resunes the stand | ater
Goi ng over to Page 10 in the same di scussion,
you see a paragraph that begins "Another part of the
amendnent bei ng proposed would elimnate the pool ed
supply provisions", and then later in that paragraph,
there's a sentence that says -- that -- a sentence
follow ng the discussion of how "supply plants outside
the Order be used to qualify mlk under Order 124 coul d
no | onger be the case", you then stated, "Instead, mlKk
must nove inside the nmarketing area to a pool ed
manuf acturing plant.”
Wuld it also be true that it could be noved
i nside the marketing area to a pooled distributing
pl ant as well?
A Yes.
Q And was that the intention of NDA, to the
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best of your know edge --
A Yes, sSir.
Q -- in supporting -- in supporting these
pr oposal s?
A Yes.
Q And is it your understanding that that was
also NMMF' s intent?
A That' s nmy under st andi ng.
MR. MARSHALL: Your Honor, | have no further
guestions of this witness at this tine.
JUDGE HUNT: M. Berde?
CROSS EXAM NATI ON
BY MR BERDE
Q On Page 10 of -- on Page 10 of your
testinony, M. MDBride, you propose a nodification of
the language as it nowis drafted wth respect to mlKk
di verted to non-pool ed plants by the addition of the
foll ow ng | anguage: "and cooperative pool ed
manuf acturing plants”, etc.
If that mlk went into a pooled plant, it
woul d go in as producer mlk, would it not?
A It woul d.
Q And i f that cooperative manufacturing plant
had noved mlk for Cass 1 purposes to a distributing

plant, it would be reflected in the reports of the
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manufacturing plant as a Cass 1 disposition, would it
not ?

A It would show up as a novenent to a pool ed
di stributing plant.

Q Yeah. So, wouldn't that plant be accountabl e
pro rata on all of its usage differently than the mlk
that was diverted to a non-pool ed plant?

A I don't quite understand the question.

Q Wll, it would have a series -- if -- if sone
of the mlk went into the market for Cl ass 1 purposes,
maybe Cl ass 2 purposes, the renai nder manufactured for
Cass 3 or 4 usage, the accountability of that plant to
the pool would reflect all of the uses in that
manuf acturing plant, would it not?

A It woul d.

Q Whi ch woul d be different than the val ue of
that mlk that is diverted to a non-pooled plant?

A The co-op manufacturing plant, the
definition, 20 percent of the mlk of the co-op nust go
to a pooled distributing plant to qualify as a pool ed
manuf acturing pl ant.

Q Al right. But that would not be diverted
m | k? That would not be defined as diverted mlk, if
it was -- it was mlk that noved as part of the

performance requirenments of that plant?
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A It would not be considered diversions of the
non- pool ed pl ant.

Q Does the addition of your |anguage conplicate
t he objective that is contenplated by the provision
that you're attenpting to nodify?

A The intent was that diversions, 80-percent
di versions should also include mlk to non-pool ed

plants as well as m |k to cooperative manufacturing

pl ants.
Q | understand what you're trying to
acconplish, but is the -- is the diversion | anguage

i nconsistent wwth the concept of noving mlk to a
pool ed pl ant?

A Di versi on | anguage --

Q The | anguage that we referred to as
diversion, is that inconpatible with the concept of
mlk that was noved to a pooled plant? By definition,
that is not a diversion, is it?

A That is correct. |If others were putting mlKk
into a designated co-op supply plant, that al so woul d
not be considered a diversion and would just be m K.
The intent is if the mlk is going to a co-op
manuf acturing plant, that it be included as part of the
di versi on cal cul ation

Q So, you -- you -- you want to -- you want the
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Secretary to consider that mlk as if it were diverted

mlk?

A Yes.

Q In ternms of the -- in ternms of the 80-percent
[imtation?

A Yes.

Q Then directing your attention down to the --
toward the bottom of that page wth the paragraph that

begi ns under "Present provisions", etc., on Page 10.

A Yes.

Q Under -- do you see that?

A Yes.

Q "M Ik could be pool ed using the pool ed supply

pl ant as |ong as 20 percent of the mlIk was delivered
to the market's pooled plants.” Shouldn't that be
pool ed distributing plants?

A That's the intention.

Q Isn't that correct?

A Yes.

Q Yeah. Ckay.

MR BERDE: | -- 1 would sinply want the
record to reflect, Your Honor, that we woul d support
the I anguage that is proposed and designed to limt
what we have referred to as the "doubl e dipping" as it

appears on Page 11 or such other |anguage as the
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Secretary believes to be nore appropriate to acconplish
t he sane purpose, either by the adoption of the
| anguage that appears in Page 11 or by the nodification
of the existing dairy farnmer for other markets
provi si on.

JUDGE HUNT: Yes, M. English.

MR. ENGLI SH. Charl es English.

CROSS EXAM NATI ON
BY MR ENGLI SH:.
Q M. MBride, let nme follow up on that

i medi at e di scussion. Your intention, | believe, is,

as M. Berde stated, to deal with the doubl e pooling,

correct?
A Yes.
Q You do not object, | take it, to a producer

being all owed to choose one pool or another, whether it
is a federal pool or a state pool, with a nmarketw de
pooling of returns, correct?

A Correct.

Q And therefore, the intention of your proposa
and the design you expect not to be geographically
l[imting so much as providing clearly the dairy farner
a choi ce between one market or another, correct?

A Yes.

Q kay. And in fact, the | anguage you' ve
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chosen to use to identify the kind of issue has been
defined by the Departnment before in 1000.76(c) and even
bef ore Federal Order Reform the Geat Basin, with
respect to that mlk which is subject to a state order
with a marketw de pool, correct? To your know edge,

t hat | anguage actually already exists or a version of

it exists in the Federal Orders to define that kind of

mlk?
A I"'mnot aware of it.
Q Nice try. I'll ask Elvin then
Let me -- let me just play with the | anguage
alittle bit because | -- | amvery synpathetic, and I

just want to make sure we're doing the right thing.

You have, in addition, no mlk of a dairy
farmer shall be eligible for diversion if any portion
of that mlk is pool ed under state order with
mar ket w de pool i ng.

If a producer has 50 percent of its mlKk
delivered to a pooled distributing plant in the Pacific
Northwest, that mlk is fine under this provision,
correct, and it's eligible to be received -- treated as
recei ved, correct?

A Fifty percent of his mlk --
Q Is literally received at a pool ed

di stributing plant located in Salem O egon, --
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A Ri ght .

Q -- whatever happens -- and then let's say
that other 50 percent of the mlk was noved to a non-
pool ed plant in California or Montana, that 50 percent
of the mlk, you're saying that's fine. You're not
cutting out that 50 percent of the mlk. It can stil
receive the full price, correct? You haven't witten
| anguage to prevent that?

A As long as the other 50 percent is still part
of the Pacific Northwest Federal Order.

Q | understand, but | don't read this | anguage
as saying that the other 50 percent may be ineligible
for diversion, but the first 50 percent that's actually
recei ved, you're prepared to be pooled, correct?

A Yes.

Q Ckay. Now, let's say of the renmining 50
percent, half of it was diverted, say, to your plant in
Sunnysi de, and half of it went to Montana or to
California, to a plant regul ated by a market order.

As | read your | anguage, no diversions at al
of that mlk are permtted because nore than one pound
or a pound or nore of mlk has been diverted to a plant
pool ed -- that has been pool ed under a state order,
correct?

| guess what |I'mgetting at is, have you
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perhaps in dealing with this been maybe broader than
even those who have proposed limting this issue in

ot her Orders been, and would it still carry out your
spirit to wite the provision as follows: In addition,
the mlk of a dairy farnmer that is pooled under a state
order with a marketw de pool shall be ineligible for

di ver si on?

That is to say, only prevent diversion of
that mlIk which is actually pool ed on one of those
state market orders as opposed to any mlk that is
diverted, even if sone of that mlk is diverted to a
non- pool ed plant on the Pacific Northwest?

A I"d have to think about that.

Q Ckay. That's fine. This is the kind of
i ssue that can be addressed on brief, and I wanted to
raise it now because I'mjust trying to be consi stent
as you tal k about a national policy. | thought that
maybe we'd | ook at what we've tried to do el sewhere and
at | east Proponents and other Orders have only tried to
excl ude pooling of the sane mlk twce, and | think
that's the intent of what you're trying to get at, and
-- and if so, perhaps a little tweaking of the |anguage
could work, and I'd ask if you'd consider
t hat .

A Thank you.
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JUDGE HUNT: Do you have any questions, M.
Cooper ?

MR. COOPER: Yeah.

CROSS EXAM NATI ON
BY MR COOPER
Q M. MBride, for years, |'ve heard your

counsel saying that all Pacific Northwest revol ves
around what California does, too. So, | assune since
you' ve been here for the last 15 years, working with
this firm this co-op, you nmust know what California
does.

As | understand it, and correct nme if |I'm
wong, mlk that goes directly fromfarns in California
and lands in Order 124 is not pooled in California, is
that correct?

A The traditional mlk?

Q Excuse nme?
A The current m |l k?
Q Any mlk that is -- goes fromfarns in

California directly to plants in Order 124 is not
pooled in the California -- under the California State
Oder? It's only mlk that goes to California state
plants that's pooled under the California State O der,
is that correct?

A Yes.
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Q kay. So, -- and as far as you know, the --
the -- | think it's about one percent of the Order mlKk
from 124 conmes from California? Sonme real |ow
percentage |ike that?

A Yes.

Q And it's actually gone down in the |ast year
fromthe year before, | believe the Marketing O der
statistics wll show that, is that also correct?

A Yes.

Q Ckay. To your know edge, has any of that
m | k been noved on the California Order or is that al
farmm |k that goes straight to Order 124 plants?

A Speaki ng of the five NDA shippers, that mlk
IS -- goes in to the 124 Order.

Q Excuse nme. | couldn't hear you.

A For the NDA producers in Northern California,
that mlk is pooled only on the Pacific Northwest
O der.

Q Ckay. So, it's farmmlk that goes from
California farns rather than going through the
California State pooled plants?

A Yes.

Q Ckay. So, you haven't had any -- this Oder
hasn't had any problemw th ml|k pooled on California

state plants and al so bei ng pool ed here?
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A We have not had the traditional California
m | k being pooled in both Federal Orders and the --

Q You haven't had the California -- mlk that's
pool ed under California State Order being pool ed here,
al so?

A No.

Q And does it appear that the 80-percent
diversion |imtation, plus the six-day delivery, would

keep that fromoccurring in the future?

A No.
Q Excuse nme?
A No.

Q No. You think that wouldn't be enough to
keep it off?

A W' ve not had that situation occur in this
Order, you know, to this point. It doesn't nean it
coul dn't happen.

Q Why hasn't it occurred, in your opinion?

A You' d have to ask the producers. They're the
peopl e that have to produce it in California.

Q So, you have no idea why m |k hasn't been
attached to this Order -- fromCalifornia pooled mlKk
hasn't been?

A No.

Q And you think the 80-percent diversion
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[imtation, plus the six-day delivery, would be enough
to keep Southern Idaho or Utah m |k from being attached
to this Order, is that correct?

A It would -- you know, we aren't -- if they
wanted to bring it in fromUtah, that's fine, but it
woul d just show attachnent to the -- to the market
simlar to what we've had --

Q I nmean, mlk not serving this Oder, that

woul d be enough to keep that off the 80 percent and the

si x day?
A It would be a disincentive.
Q I mean, do you think that's enough to take

care of the Southern Idaho and Uah m | k?
A W woul d hope that it'd be enough.
Q Is there a reason it wouldn't be enough for

California pooled mlk?

A No. That woul d be a reasonabl e nunber. That
woul dn't keep -- that wouldn't keep California out.
MR, COOPER | guess you can raise it at this

poi nt or anywhere along the way, Your Honor, but | -- |
t hi nk, you know, speaking for nyself and, | think, for
the Departnent here, there is a notion here to include
a proposal concerning California mlk, and while this
proposal is simlar to those that have been noticed and

heard in hearings formally held earlier this year in
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M nneapolis and in Ceveland and in -- | don't think we
did do Kansas City for California mlk, no such
proposal was subm tted here by Septenber 4th when we
had the proposals closed for the hearing on this.

That was | ong after the M nneapolis hearing
was held, in fact in June, where there was a debate for
days about the California double dipping. M. Van Dam
was there. | don't recall seeing M. MBride there.
Were you?

THE WTNESS: | was not.

MR. COOPER: Ckay. But, you know, even after
that hearing and all that debate, nobody cane in and
of fered any proposal in this hearing to deal with this
doubl e di pping, whether it be through farnmers from
ot her markets or through direct double dipping
provision |ike was heard in M nneapolis and in Kansas
Cty, and it would appear that this is outside of the
scope of this hearing, and it would al so appear,
al though it perhaps is beyond the question of outside
the scope of the hearing, that there has been no
probl ens so far, and there doesn't appear to be any
reason to see a problemin the testinony given here.

But | -- | guess the main point is there's --
this hearing, as stated in the Hearing Notice, is to

consi der proposals that are included in the Hearing
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Notice, the appropriate nodifications thereof.

JUDGE HUNT: The nodification.

MR. COOPER: If we're tal ki ng about a
diversion limt of 75 percent or 90 percent, that's
fine. If we're talking about -- that was published
here. |If sonebody wants to tweak it, that's fine.

We also talked here in the Hearing Notice
about a six-day touch-base provision and that was
sonmet hing that was noticed by the Secretary. Now, if
sonmebody wants to conme in and start tweaki ng whet her
we're doing five days or eight days, hey, that's fine,
t 00.

But to get into an area that was, you know,
specifically before everybody and everybody knew about
it, nobody proposed, now we're conmng in here at the
hearing and proposing, | don't think it's an
appropriate nodification of the Hearing Notice, and I
woul d object to any consideration of the proposal,
either to change the dairy farnmer for other markets
provision or to direct double dipping for both
proposal s, such as was heard in M nneapolis and Kansas
Cty, for the Upper Mdwest and the Central Orders.

MR, MARSHALL: My | speak, Your Honor?

JUDGE HUNT: M. Marshall?

MR. MARSHALL: First, | would agree with M.
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Cooper that the question is whether or not this is an
appropriate nodification of the | anguage proposed to be
nodified in the Notice of Hearing.

He raises, in addition to that, sort of a
Lashes argunent, a delay argunent, suggesting that the
| anguage of the Hearing Notice could have been altered
to be consistent with the Hearing Notices in other
Order proceedi ngs, and we could have -- M. Van Dam in
his testinony, indicated that he was aware of the issue
at the tinme of the earlier hearing, and he also said
that he was under the m sinpression that the |anguage
of the Order would al ready have prohibited that.

Now, solely wth respect to the question of
whet her we were del ayi ng and shoul d be held, | guess,
accountable for not tinely submtting a nore specific
proposal at the tinme of the hearing, | would like to
guote fromthe | anguage of the Final Decision in which
the present Order | anguage was prepared.

I n which particular respect to sonething
known as the "dairy farnmer for other markets
provi sion", the Departnent wote as foll ows:

"Producers subject to other state prograns shoul d not
be allowed to pool the reserve supplies fromthe state-
regul ated markets and pool it in returns" -- correction

-- "and share in returns fromthe Pacific Northwest
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pool while enjoying the benefits of the State Order's
Class 1 returns.”

Now, it had been our inpression, and I
suggest that for good reason, that the dairy farnmer for
ot her markets provision would have applied to the
traditional double dipping situation. Wat we have
found in preparing for this hearing is that the Loca
Adm nistrator's Ofice believes that that |anguage |
just read to you applies only in the situation where
part of the mlk is pooled in California and the other
part m ght be pooled in the Pacific Northwest.

M. Cooper suggests in his questioning to M.
McBride that there hasn't been a problem and if we'd
like to explore that issue, if it's relevant to the
guestion of -- of the objection, that NDA, M. MBride,
coul d have pooled mlk fromour existing California
producers on the California pool, | believe, because
they do at tinmes have their mlk delivered to
California plants.

But | submt to you that all that is really
to explain what the background is behind the proposal,
and that the real question is whether or not the
Hearing Notice is sufficient to suggest this as an
appropriate nodification covered wthin the scope of

the Hearing Notice.
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| suggest that it is, and | make two
argunments in support of that. Nunmber 1. The whole
purpose of this hearing, as everybody in the industry
recogni zes, is to deal with the pooling of out-of-area
m |k, and | suggest that everyone realizes that
California is out of area.

Therefore, the question of pooling California
mlk is clearly within the scope of the hearing
proposal s as proposed and that dealing with the smaller
qguestion of whether m |k can be sinultaneously pool ed
on both Orders is arelatively small feature of that
| arger purpose of the hearing.

Secondly, | suggest that because we are
amendi ng, proposing to amend or suggesting to the
Departnent that they amend a provision that woul d be
added to the Order only if -- only as a result of this
hearing, in other words, it's new | anguage to the
Order, because of that, people are on notice that that
particul ar provision nay be nodified at the hearing and
t heref ore have the concern about the inclusion of this
nore specific | anguage about diversion being added to
t he new provi sion about diversion, they well have shown
up for this hearing. |In fact, they nay have shown up
for this hearing.

So, | suggest that it is within the scope of
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the Hearing Notice. That's the reason why the

obj ection should be overturned, and |I've provi ded sone
addi ti onal background to suggest why it wasn't put into
the Hearing Notice originally in a nore specific way.

Thank you, Your Honor.

JUDGE HUNT: Anyone el se wi sh to make comment
on this? M. Beshore?

MR, BESHORE: | don't take a specific
position one way or the other on the issue, but | want
the record to reflect that this information in
consideration of that, the "doubl e dipping issue”
that's been debated specifically in two prior hearings
relating to Orders 30 and Order 32, at which it was
expressly noticed the particular -- the suggested
manner of dealing with California mlk was specifically
noticed in those hearings, and DFA has taken a position
consistent in those hearings and would in this hearing,
if it was part of the hearing, that there is a
principal way to deal with the California problemthan
is different than that suggested by sone of the
Proponents of those hearings and suggested by the
| anguage that's -- that's been adduced here.

We did not place our proposed fix for the
California double dipping problemin the Hearing Notice

because we did not understand it to be part of the --

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N oo o A~ w N P

N NN N NN P P P R R R R Rp R
g N W N P O ©W O N o o M W N P O

121

of the hearing, but DFA in these other hearings has
taken -- has had a position with respect to howto
address that problem and we would certainly want to be
abl e to advance that position at this hearing, if it
becones part of the proceeding.

JUDGE HUNT: M. Berde?

MR, BERDE: Your Honor, | was going to
suggest specific | anguage to be added to an existing
provi sion of the Order which I believe should be
accepted as a nodification in the Notice of Hearing as
being one that is appropriate for consideration at this
hearing, and I'mgoing to -- I"'mgoing to read this
suggested | anguage, so that it becones part of the
record, and argue that it should be considered by the
Secretary in view of all of the testinony that has
al ready been submtted concerning the -- the
possibility that double dipping with respect to
California mlk may occur in this Oder.

The | anguage is as follows, that there should
be added to Section 1124.12, Paragraph A, Subparagraph
5 which is referred to as the Dairy Farner For O her
Mar kets Provision, the follow ng | anguage after the
word "markets; "provided further that a dairy farner
who delivers any part of his production during the

nonth to a plant in a state with a narketw de pool i ng
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system shall not be a producer in this Oder."

I think that's an appropriate nodification
t hat woul d acconplish what everyone has been concerned
about at this hearing, and we'd submt in our view,
it's sinply a clarification of what the dairy farner
for other markets provision is intended to acconplish
and apparently is the belief of many that there's a
| oophole in it which would overcone what is the intent
of that provision.

MR. YALE: May | be heard for the record?

JUDGE HUNT: Yes.

MR. YALE: Ben Yale. | want to concur with
M. Berde. This is, | think, clearly within the scope
of this hearing.

| just want to note that the -- that the
sunmary that came out with the Notice of the Rule talks
about elimnating certain supply plant qualification
standards that allow, you know, different, you know,
direct mlk fromfarns to pooled distributing plants,
prohi biting a pooled plant operator fromincluding mlk
diverted to pooled distributing is a qualifying
shi pnment for pooling and so on and so forth.

| mean, anybody who understands the industry
and marketing of mlk and the qualification of the

Federal Order Program and has read this summary woul d

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N oo o A~ w N P

N NN N NN P P P R R R R Rp R
g N W N P O ©W O N o o M W N P O

123

have no doubt in their mnd that what was at issue was
who -- what producer's mlk is going to be able to
participate in that pool, period, and further, it's --
it's of notice in here is it identified the sections
that are specifically going to be nodified.

It is 1124.7 which is the pooled plant. It's
11. 24 which is producer mlk. 13 -- what did | say?
13. 1124.13, the producer mlk provision.

So, anybody who read this Notice knows that
those two issues are up for grabs, and historically,
historically, the Departnment has |istened to testinony,

and the proposals aren't voted on. They aren't taken.

It's not |ike baseball arbitration. |It's either al
or nothing. | nean, they're nelded during the hearing.
They're -- they're revised even in the recommended
decision, and this issue, | think everybody is on

notice, that the producer mlk definition and the
standards and whether it's this provision that -- that
NDA has proposed or the one that DFA proposes, that's
up for the Departnent and the Secretary in her w sdom
t o deci de.

But this hearing was called to decide to
bring that evidence to show that we got a problemin
this Order, we need to fix it, and we're going to

address it by the pooled plant definition and the
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producer ml k definitions, and these are addressed to
that issue. So, we would say that it should be part of
it.

MR. BERDE: My | add one nore point, Your
Honor ?

JUDGE HUNT: Very briefly.

MR. BERDE: Furthernore, | find it odd that
the Secretary's representatives should object to a
proposal which is supported by all of the producers for
whose benefit we're here and for whose benefit the
whol e system exi sts, and if nobody objects, | can't
understand who is harnmed by the nodification that we
proposed, and who could conplain for |ack of notice?

JUDGE HUNT: Well, the Secretary does define
-- the Secretary's discretionis to -- is again to
define the scope of the hearing. That's clearly the
Secretary's determ nation, regardl ess of what the
parties may wi sh. The Secretary does define the scope.

M. Beshore? |1'mnot necessarily -- |'ve
made no ruling yet. M. Beshore?

MR, BESHORE: DFA is anong those producers,
and we are not supporting the nodified proposal,
purported nodified proposal that's not in the Hearing
Notice. | nean, that's, you know, a renedy for a

problemthat has -- that -- that we have di sagreed with
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at other hearings and woul d need to disagree with here,
and we are anong the producers that M. Berde refers
to, and it wasn't part of the proposal that -- that we
were here for.

JUDGE HUNT: M. Cooper?

MR. COOPER: | guess from our standpoint,
it's not so nmuch exactly which provision, whether it's
in 12 or 13, | mean, we've noticed .7, we've noticed
.13, but even if it was in .12, | nean, we change ot her
provi sions of Orders based upon testinony. W' re not

| ocked into we're only going to consider .7 and .13,

and | agree. It is a pooling issue, and there's no
doubt it's a pooling issue, and | also -- you know,
fromour standpoint, | certainly can't speak for the

Secretary, but |I've got no reason to believe that if
t hese people had submitted this issue, it wouldn't have
been noticed here.

It was noticed in two of the other three
Orders. The two were submtted. The Upper M dwest and
the Central Marketing Order. | guess ny problemis
nmore fromthe process. W've had two ot her Marketing
Orders, the Upper Mdwest and the Central, where people
sent in specific proposals addressi ng doubl e di pping,
no matter how it was done, whether it was done in --

well, it wasn't done with farners in other narkets. It
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was done as a direct doubl e dipping proposal.

But -- and when the Hearing Notice went out
to the public and to all interested persons, it
included the type of proposals M. Berde has here and
as well as a double dipping proposal, you know,
diversion limt proposals as well as doubl e di pping
proposal s.

One of them | even believe, wanted to change
t he touch-base to two days instead of one day. | can't
recall all the details. They get fuzzy after awhile
when you go fromhearing to hearing, and it's sinply
procedural. [It's a posture that bothers nme a bit here
in that we have this, you know, comng in at this
poi nt .

Now, people say there's no objection,
al though M. Beshore has his spin on his objection, and
he's here and obvi ously coul d address his objections.
He's been a Proponent in the other three hearings.

He's got it down cold.

In fact, the testinony that was passed here
says Decenber 4th, 2001, Kansas City, M ssouri.

JUDGE HUNT: I'mgoing to rule that for
purposes of this hearing, I'll allow testinony on this
California issue about pooling. M ruling does not

bind the Secretary. | do not make a decision. |'m
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allowing this just for making a record.

If the Secretary in the -- in -- in reviewng
this record decides that she did not intend to cover
this, she can say so in her ruling. So, this in no way
bi nds the Secretary, but in the event the Secretary
does decide that it may be relevant, it may be a
pertinent nodification of -- of the hearing today, |l
allow it for that purpose.

So, | wll allowthe -- the testinony that's
been presented and anything that you wi sh to present on
t hat point.

MR. COOPER: Thank you, Your Honor.

JUDGE HUNT: Yes, M. English?

MR. ENGLISH: May | just suggest on the
record that if the Secretary determ nes that -- that
nore notice was required, a solution mght be, wthout
reopening this entire hearing, to reopen this
proceedi ng under a new Notice for that part and that
could very well be tied to another hearing which
think is expected to be had in the future regarding
this Market Adm nistrator.

So, | would just suggest that the Secretary,
if she continues to have those concerns, could address
this if that's where she wants to go with it.

JUDGE HUNT: Thank you. M. Beshore?
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MR. BESHORE: | think M. English's point is
wel | -taken, and it would be particularly hel pful from
DFA' s perspective which, as a national organization,
has advocated sone principled approaches to these
probl enms on a systemm de basis, on a national basis,
and we want to continue to be able to advocate those
ki nds of resolutions in every Order, and we're hanpered
in this one al one because it was not part of the agenda
that we foresaw for the proceeding.

JUDGE HUNT: Well, that's ny reason for ny
ruling allowng it in. | would not want the Secretary
to say, well, it should have been -- had testinony on
this point and have a hearing just for that purpose and
have to go through the expense of doing that. So,
that's another reason for allowing it. But again, that
in no way binds the Secretary in what she wants to
deci de.

Any further questions of -- of M. MBride?
Yes, M. Tosi?

CROSS EXAM NATI ON
BY MR TOSI
Q | have several questions to ask you, M.
McBride. Wuld you agree that the pooling matters of
an Order exist to decide which producers, which mlk

and whi ch handl ers share in the revenue that's accrues
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fromthe classified pricing of mlk in the O der?

A That's an ability of pooling standards.

Q I"'msorry. | didn't hear you.

A That's the ability of pooling standards, to
determ ne whi ch producers and handl ers --

Q That's one of its functions?

A Yes.

Q Ckay. Wuld you al so agree that one of the
functions of the pooling standards is to nmake sure that
the market's adequately supplied with mlk from d ass
1?

A Yes.

Q Wul d you be able to -- of the opinion that
for the nost part, it's the additional revenue that
comes fromdC ass 1 use of mlk that adds additiona
value to the markets pool ed above manufacturing uses?

A Yes.

Q And then, you would agree then that because
the additional revenue is comng fromdC ass 1 sales,
that the producer's ability to service that market
shoul d becone the key criteria for determ ning at the
end of a nonth how all m |k was used to determ ne which
producers, which mlk of the producers and which
handl ers sit down at the table to divide up the -- the

revenue that's in the pool ?
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A Are you saying that those producers that
supply the Cass 1 markets should be able to, you know,
be the ones participating in the sharing of the pool ?

Q Yes, that's ny question.

A I'd agree.

Q kay. And you -- and | take it then that
you're of the opinion that the mlk that's -- that's
currently being pooled from Sout hern |Idaho and -- and
fromcertain parts of Utah are not perform ng that --
are not neeting those standards for deciding if that
m |k should be -- should share in the Class 1 revenue
in the pool?

A Yes.

Q Ckay. I'ma little confused in that earlier
this year, the Market Adm nistrator reduced the
diversion limts to 80 percent.

A Yes.

Q Ckay. And sone of the testinony, | think it
was yours, also, perhaps it was M. Van Dami's, in that
the reduction in the diversion limts alone has not
done nmuch to stemthe association of this mlk that's
not really servicing the Cass 1 needs of the market
from bei ng pool ed here.

A It has -- the reduction in diversion limts

has Iimted the amount of milk that can be pool -1 oaded
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from ot her areas.

Q And that if it had not been reduced, you were
of the opinion that it would have been -- the situation
woul d be nmuch worse than what's currently being
exhi bited through what's being reported?

A There woul d have been the ability to al nost
have unlimted diversions of mlk, additional mlk on
the Pacific Northwest O der.

Q Ckay. So, to the extent that there's stil
additional mlk that -- that perhaps is not properly
associated wwth the Order and therefore maybe shoul d
not be part of the pool-sharing of the additiona
revenue that conmes fromthese Cass 1 sales, howis
t hat bei ng acconplished right now? Howis that mlk
from Sout hern I daho and Utah able to pool on the
Paci fic Northwest Order?

A They are able to pool mlk on this O der
based on the Cass 1 sales that they currently have in
the Pacific Northwest Order. |In fact, for every pound
of mlk that you have for Cass 1, you pool or divert

an additional four pounds to non-pool ed plants.

Q And coul d you give an exanple just to clarify
that? I'ma difficult time understanding how it is
that a distant supply of mlk is -- is sonehow

supplying the Cass 1 needs of the market, and then in
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effect what we're saying here is that it's not really a
part of the market.

A The distant supply of mlk is not supplied in
the Cass 1 market.

Q I"'msorry. | -- 1 guess because of the noise
from next door over here, I'"'mhaving a difficult tine
hearing you.

A Ckay. The distant supply of mlk is not
supplied in the Cass 1 market. There is mlk
currently in the market that's, you know, being
supplied to Cass 1 that allows a handler to divert
additional mlk fromdistant areas.

Q So, the distant mlk, for exanple, is -- is
attaching itself to the market by being reported, say,
on a distributing plant's nonthly report to the Market
Adm ni strator as diverted?

A Yes. It's not only the distributing plants,
| woul d assune, but | don't know that for sure. But it
is being reported, you know, as producer mlk on the
Paci fic Northwest Order.

Q Ckay. One of the other reasons that -- that
we're here, in addition to considering these proposals,
is to determ ne whether or not energency conditions
exist for noving directly to a final decision and

maki ng a recommended deci si on.
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Do you concur with that energency need?
A Yes, | do.

Q Also wth regard to in certain parts of your

statenment, -- let nme find it. One noment. On Page 6.
A Ckay.
Q I know that in one way, going into the pros
and cons of the outcome of -- of how the Depart nent

handl ed the Class 1 price structure is certainly beyond
the scope of the hearing, and | really don't want to go
there, but in your paragraph there on Page 6, where
you' re tal king about reform "a new theory of Cass 1

| ocation val ue was established”, --

A Yes.

Q -- you seemto enphasize there, "dependi hg on
the pool to which it is attached". Wuld you agree
that the pooling standards in Part 5, where such
standards by which we can determne which mlk that's
going to be pooled, where it will attach?

A Not necessarily. |It's going to depend, you
know, nore on price.

Q Ckay. A hypothetical exanple. |If mlk in
Utah is worth $11 a hundredwei ght and mlk in Seattle
is -- or here in the Pacific Northwest is worth, say,
$12, and you're a producer down in Uah, and you'd |ike

to be able to share in this $12 price up here, value
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being what it is, wouldn't you think that the nost
germane issue then for how that producer shares in the
$12 of the Pacific Northwest be the criteria or the
standards that producer would have to neet to allow his
mlk to be priced in the Pacific Northwest?

A If you' re saying that there needs to be
standards that that producer needs to neet to associate
his mlk with the Pacific Northwest O der or by, you
know, noving mlk into the nmarket and servicing the --
ability to service the Cass 1 plants, then yes.

Q Wul d you al so agree that if pooling
standards are -- the pooling standards for an Order are
per haps not appropriate, perhaps do not adequately
defi ne which producers, which mlk, and which handlers
shoul d share in the revenue in that market's pool, that
to the extent that that's inadequate, can you end up
Wth interesting or unusual outcones with respect to
wher e peopl e decide to pool to take advant age of
resulting price relationships that are the result of
pooling, the pooling process itself?

A The pooling process is an adm nistrative, you

know, determ nation of where you're going to pool the

mlk that, | think, you know, pricing will determ ne
where you want -- where you may want to pool, you know,
the mlKk.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o g A~ wWw N P

N NN N NN P P R R R R R Rp R
g DN W N P O © O N o O M W N P O

135

Q But the questions that |'masking, I'mtrying
to get at a way to nmake a clear distinction between a
| ot of the testinony here, including yours, that
focuses on pricing distribution as a part excepted from
pool i ng i ssues.

A Ckay.

Q And let nme start over here a little bit.

A MIk value being what it is, --

JUDGE HUNT: Maybe we could take a break now,
and we can conme back and resume this after |unch, if
that's not interrupting too nuch here.

MR TOSI: No, sir.

JUDGE HUNT: The questioning? Al right.
Let's be back here at 1:30.

(Wher eupon, at 12:15 p.m, the hearing was
recessed, to reconvene this sane day, Tuesday, Decenber

4t h, 2001, at 1:30 p.m)
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AFTERNOON SESSI ON
1:30 p. m

JUDGE HUNT: On the record.

Wher eupon,
DANI EL McBRI DE

havi ng been previously duly sworn, was recalled as a
W tness herein and was exam ned and testified as
fol | ows:

JUDGE HUNT: M. Tosi, you can resume your
exam nati on.

MR TOSI: One nonent, Your Honor. |'m
trying to where | stopped.

JUDGE HUNT:  Sure.

(Pause)

CROSS EXAM NATI ON ( RESUMED)
BY MR TOSI
Q M. MBride, on Page 10 of your witten
statenent, your statenent seens to say that -- that the
proposed changes that you' re nmaking there to the pooled
pl ant definition, that you would -- it would then
becone inpossible for a supply plant that's | ocated
out si de of the boundaries of the Pacific Northwest
Order that ever becone a pooled plant, is that correct?
A They woul d be unable to pool mlk on to the

mar ket wi thout bringing mlk into the marketing area.
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Q kay. Thank you.
MR. TOSI: | have no other questions, Your
Honor. Thank you. Thank you, M. MBride.
JUDGE HUNT: Any ot her questions of M.
McBride? Yes, M. Beshore.
CROSS EXAM NATI ON
BY MR BESHORE
Q M. MBride, on the -- on the first page of
your testinony, the paragraph begins, "NDA is a nenber
of the Northwest M|k Marketing Federation"”. |In that
par agr aph, you state your initial objection as a
princi pl ed objection or a theoretical objection to what
you call "artificial pooling of mlIk". Do you see that
par agr aph?
A Yes.
Q Ckay. Wuld I understand fromthat paragraph
that it's your concept that m |k which serves the
mar ket regularly should receive an economc reward for
serving the market blend price which is not avail able
and should not be available to mlk which is not
serving the market on the regul ar basis?
A Yes.
Q Now, you refer at Page 3 and Page 7, | think,
a couple of places, to mlk in the Caldwell, Idaho,

area or in -- in ldaho, and | just want to -- want to
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understand the econom cs of that transaction a little

bi t .

Does -- does Northwest Dairynen's Associ ation
have a supply of mlIk in or around Cal dwel |, Idaho, or
-- or Jerone, ldaho, | guess?

Yes, we do.

kay. That mlk is pooled on what O der?
Order 1357

Yes.

VWhich is the Western Order?

> O >

Correct.

Q kay. But the mlk -- a portion of the mlKk
is delivered and processed at a West Farns Foods pl ant
or plants in this marketing area, correct?

A The mlk is received -- there is mlk
received at a Jerone -- at our West Farm Jerone
facility, condensed, and sone of that condensed cones
over into this market.

Q And is then processed for what products?

A Processed into, for the nost part, cheese --
I mean, sone of the cheese but nostly butterfat.

Q But all of the mlIk's pooled on the Western
O der?

A Correct.

Q Now, on -- on the third page of your
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testinmony, you had -- you noted, the first ful
par agraph at the top, that under the prior Oders, mlk
in the Caldwell -- by the way, are Caldwell and Jerone
in the sane general area in |daho?

A They' re about a hundred mles difference.
Caldwell's in the Boise area, Jerone's near the Magic
Val l ey down by Tw n Falls.

Q Ckay. Was the pricing applicable to mlk
delivered at those |ocations roughly equival ent under
the pre-Reform Pacific Northwestern Order before 19 --
before January 1, 20007

A Current prices and prior to?

Q Well, prior to. Prior to -- you said prior
to -- on Page 3, you said, "Prior to current Order",
there was a m nor 55-and-a-half cent |ocation

adj ustnent under the Pacific Northwest Order on mlk

delivered in that area, Caldwell, Idaho.
A Correct.
Q Wuld it have been about the sane to Jerone?
A It woul d have been nore because it's based on
m | es.
Q Ckay. Geater reduction fromthe base price

of the Pacific Northwest O der?
A Yes.

Q Okay. Now, under the present Order, mlk in
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that region, if it's pooled under the Pacific Northwest
Order, is subject to a mnus 30-cent |ocation
adj ustnment, correct?

A Yes.

Q Now, is it your -- is it your position that
it's presently econonically advantageous to pool mlk
in that area on an artificial basis on the Pacific
Nort hwest Order at m nus 307?

A Many tinmes, it has.

Q Ckay. Have -- has Northwest Dairynen pool ed
its mlk in that area on the Pacific Northwest O der
when it has been econom cally advantageous to do so?

A No, we have not.

Q And why is that?

A Basically, we leave that mlk on the -- on
the Western Order.

Q Wul dn't you try to pool it where it would
get the greatest return for your nenbers?

A You are going -- you know, you are going to
try to, you know, enhance the value of producers on the
association. Qur -- our decision was to put the mlKk
under the Western O der.

Q Ckay. Does -- | wonder if there's a part of
t hat equation that hasn't been -- we haven't discussed

yet in this hearing, and that is, what the pooling
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handl ers' market share is on the two Orders. Wuld
that go into the equation?

A Well, that would be part. That woul d be part
of the decision.

Q So, for Northwest Dairynen, your -- what is
your approxi mate share on the Pacific Northwest O der?

A Si xty-five percent.

Q kay. And what is it approximately on the
Western O der?

A Western Order is probably -- of m Ik pool ed,
it would be about 10-15-20 percent, naybe.

Q Wul d those rel ative percentages enter into
t hat deci sion on where to pool the mlk?

A It could be part of the decision.

Q Ckay. Because of the fact that if you're
pooling, adding mlk to the Order, the Pacific
Nort hwest Order pool, you're drawi ng noney -- you're
already drawing -- two-thirds of the noney, 65 percent
of the noney, you' re already drawi ng out of the poo

anyway, correct?

A Yes.

Q So, you'd only have a net benefit on perhaps
the 35 -- 35 percent of the marginal difference,
correct?

A Ckay.
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Q Did that hel p make your decision to keep the
m |k pooled on the Western Order?

A That woul d be part of the decision process.

Q kay.

MR BESHORE: Bear with me for a second.
(Pause)
BY MR BESHORE

Q I think you answered M. Tosi's question that
if a supply plant that was located -- if a supply plant
that was | ocated outside the narketing area delivered
-- under your proposal, Federation proposal, a supply
pl ant | ocated outside the nmarketing area could becone
pool ed under the Order if it delivered mlk to the
market, to distributing plants to the market?

A The pooled distributing plants in the nmarket.

Q Ckay. At what rate? Twenty percent?

A Yes.

Q Ckay. |I'mwondering if the | anguage as -- as
spelled out in your statenent provides for that result,
which | think is, you know, the correct result. Can
you help ne with that?

A If the supply plant provision currently
states 20 percent deliveries to pool ed plants and
that's what we are, we're not changi ng that.

Q kay. So, it's your intention to retain that
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provi sion for supply plants wherever they m ght be
| ocated. |If they perform whether they're in New York
or -- or Washington, if they perform they're entitled
to pool ?

A If they're sending 20 percent of the mlk to
a pooled distributing plant in the marketing area.

Q Ckay.

MR, BESHORE: Your Honor, may | have just a

JUDGE HUNT:  Sure.

(Pause)

MR. MARSHALL: |If there are no further
guestions, --

JUDGE HUNT: No, M. Beshore's not finished
yet.

MR, MARSHALL: Oh, |'msorry.

MR, BESHORE: | have no further questions,
Your Honor.

JUDGE HUNT: All right. Gkay. Now you can
go.

MR. MARSHALL: | see no other questioners at
this tine.

JUDGE HUNT: Well, | don't know. Anyone el se

have any questions? M. Cooper?
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CROSS EXAM NATI ON
BY MR COOPER

Q M. MBride, let me -- | just want to be
cl ear on your testinony here. | think it's -- is it
fair to say that it's your perception that the problens
i nvol ved with the Southern Idaho m |k and this U ah
m |k were occasioned by the fact that the -- were
| argel y occasioned by the fact that the price service
went into effect along wwth the Federal O der Refornf

A A conbination of the price service and then a
novi ng of the |ocation adjustnent provision.

Q Part of the price service?

A Yes.

Q Yeah. Okay. And the 80-percent diversion
[imtation conbined with the six-day touch-base, it's
your position that that should go a |long way to
all eviate the problens occasioned in this regard, in
regard to the Southern Idaho and Uah m | k?

A Yes.

Q And as far as the California ml|k goes, you

normal |y see that as -- as sufficient solution in
itself for --

A No.

Q -- pooled mlk being attached?

A No.
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Q The cost of hauling six days' supply a nonth
won't be enough disincentive for people not to try to
attach that mlk that stays in California normally,
al so up here six days?

A It would disincentive but it my not stop it.

Q Gkay. Thank you.

MR. COOPER: No further questions.

JUDGE HUNT: Anyone el se? Gkay. M.

Mar shal | ?

MR, MARSHALL: Your Honor, there may be sone
gquestions that 1'd like to ask M. MBride about sone
of the questions in the last few mnutes, but at this
point, I'd -- | would appreciate the opportunity to
consult with him So therefore, | ask you to proceed
Wth other witnesses with the possibility we m ght
recall M. MBride later, if we need to.

JUDGE HUNT: All right. You can recall him
if you want to.

MR, MARSHALL: Thank you

JUDGE HUNT: So, it looks |ike you may be
com ng back, but in the neantine -- Ckay. M. MBride,
t hank you.

THE W TNESS: Thank you

(Wher eupon, the witness was excused.)

JUDGE HUNT: Any ot her Proponents of the
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proposal who have witnesses? Yes, sir? You're M.

Jensen?

MR. JENSEN: Yes.

JUDGE HUNT: Ckay, M. Jensen. Good
aft ernoon.
Wher eupon,

VI CTOR JENSEN

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:

JUDGE HUNT: Al right. And would you state
and spell your nane, sir?

THE WTNESS: M nane is Victor, V-1-CGT-OR
Jensen, J-E-N-S-E-N. |'ma dairy producer, have been a
permt holder in Washington State since April of 1967,
and involved in the State Dairy Federation since 1988
and current president of the organi zation since Cctober
of 2000.

DI RECT TESTI MONY

THE W TNESS: Washington State Dairy
Federation was forned in 1892 to represent the
interests of the dairy farnmers of the state of
Washi ngton. There are over 650 dairy farners in
Washi ngt on, producing over $800 million in mlk. The
econom c effect of dairy farmng in Washington is

estimated at $4.5 billion.
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There are over 4,000 people that work on
dairy farnms and 20, 000 jobs exist to support the
industry. Fromthe Northwest counties of Wahki akum and
Skagit to the grow ng areas of the Sout heast
Washi ngton, |ike Yakima and Franklin Counties, dairy
farmers are a stable and inportant key to the economc
heal th of rural Washi ngton

The United States Departnent of Agriculture
has maintained a role in pricing mlk since the
Depression to help ensure the stable orderly marketing
of mlk. Qur farns and the support industries have
grown and prospered because of the stability USDA has
provi ded.

Banks make | oans to dairy farners because of
predictability. Alfalfa fields are planted for feed
because hay farners can rely on dairy cows needing feed
to produce mlk. Fromthe cowto the cheese vat,
there's a trust that the systemw Il function snoothly.

The Washi ngton State Dairy Federation
strongly supports the proposal proposed by Northwest
M I k Marketing Federation. The proposal by Northwest
M I k Marketing Federation corrects a | oophole in the
Federal Order Rules that have cost producers in
Washi ngton mllions of dollars.

The proposal will provide for a nore |ogica
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orderly marketing of mlk in the Pacific Northwest.

The result will encourage trust in the system so many
of us rely on. Dairy farners and nenbers of Washi ngton
State Dairy Federation thank you for your consideration
and your tinme on this matter, and we -- if we may be of
further assistance, you feel free to call us, and our

office nunber is listed on the testinony that |'ve left

wi th you.
JUDGE HUNT: Okay. Questions of M. Jensen?
(No response)
JUDGE HUNT: All right. Thank you very nuch,
sir.

THE W TNESS: Thank you

(Wher eupon, the witness was excused.)

JUDGE HUNT: Oher witnesses in support of
t he proposal ? Good afternoon.
Wher eupon,

HAROLD SCHI LD

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE HUNT: Pl ease state and spell your
name, please.

DI RECT TESTI MONY

THE WTNESS: M nane is Harold Schild,

SCHI-L-D. |I'mPresident and CEO of Tillamuck County
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Creanery Association. W're a 151-nmenber cooperative
produci ng about 500 mllion pounds of m |k per year,
| ocated entirely in the Pacific Northwest O der 124.

Ti | amuck supports the proposals as put forth
by Northwest M Ik Marketing Federation and of which
we're a nmenber. Just to put a little maybe personal
note on to the inpact of this, I've calculated our --
our average producer in Tillanmck County has about 200
m | ki ng cows, sonewhat smaller than many in the West,
and the pool -1 oading that has occurred, the so-called
"pool -1 oadi ng" that has occurred in the Northwest has
in some nonths cost as much as $755 to each of our
producers on an average, and for many producers, that
may not seem|like nuch, but to small producers in an
area such as Tillanmuck, it's quite a loss to ne, and it
is a total |oss because all of their costs go on on a
daily basis, even though their incone has been reduced
by this anount.

So, the producers of Tillanmuck County fee
quite strongly about this and certainly trust that the
Departnent will be able to see fit to nake sone
corrections in the Federal Order that will at | east
reduce the possibility of this occurring in the future.

Thank you.

JUDGE HUNT: Any questions of M. Schild?
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(No response)

JUDGE HUNT: All right. Thank you very nuch,
sir.

THE W TNESS: Thank you.

(Wher eupon, the wi tness was excused.)

JUDGE HUNT: O her witnesses in support of
t he proposal s?

(No response)

JUDGE HUNT: Any in opposition or -- oh, yes,
ma' anf
Wher eupon,

BELI NDA SI LVA

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE HUNT: All right.

DI RECT EXAM NATI ON

BY MR BESHORE

Q Ms. Silva, could you just state your nane and
address and your occupation and then proceed wth your
statenment on the issues here?

A My nane's Belinda Silva. |I'ma dairy
producer in Adans County, WAshington, Qhella area.
It's S-1-L-V-A  Sorry.

As | said, I'ma dairy producer in Adans

County, Washington. I|I'malso a Director with the
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Washi ngton State Dairy Federation as well as a producer
menber of Dairy Farmers of Anmeri ca.

I'"'m here today to voice ny support for
Nort hwest M | k Marketing Federation's proposal to
revi se pooling provisions of Federal Order 124 in order
to reduce the negative inpact of diversions to dairy
farmers' paychecks.

Al though this practice is referred to as
"di versi ons, paper pooling, pool-Iloading", I've even
heard the phrases "reverse depooling and interpooling",
and it doesn't matter what we call it, the end result
is the sane. It reduces the paychecks of hard-working
dairy farners.

The bl end product prices reduced through
mani pul ati on of class utilization ranks and as a result
sends adulterated signals, thereby creating disorderly
mar ket conditions, and this is the total opposite of
the whole intent of the Federal Order System

The scary part is this is going to weaken the
Federal Order System because we -- we have -- anybody
that has been involved in mlk, in the dairy industry,
past m | king the cows, for the past couple years, knows
that there is and has been a threat to our Federal
Order Systemcomng fromthe M dwest and ot her people

that don't quite understand that, and anything we do
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t hat j eopardi zes the value of that systemis -- is
putting the whole systemat ri sk.

Idaho m |k has not served as the reserve
supply for the Pacific Northwest Market, and it's
i nappropriate for dollars to be siphoned from Federa
Order 124 at the sole expense of the producers who
normal Iy supply this market.

| had intended to cone here with a
presentati on based on some historical utilization rates
and sone facts and sone data, but | realized that there
wi |l be people here who can do that nuch nore
effectively than | can. W have ipnressive people
here, people with letters behind their names and -- and
docunents hanging on their wall. So, they can -- they
can do that nuch better than | can. They're a little
nore polished than | am but |I'm honest.

But what | can do that -- what | can do,
t hough, that many of themcan't is | can give you an
i dea of -- of the perspective fromthe dairy producer.

| can tell you about the Anpadino famly. |It's a

young couple who emigrated here fromthe Azore Islands
of Portugal. They're raising two small adorable little
boys. They're mlking cows on a rented facility in
War den, Washi ngt on.

| sat at their kitchen table and tried to
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expl ain pool -loading. Now, this is after | spent three
days trying to understand it nyself, and while | was
going over the facts with themand trying to help them
understand this, the husband was getting ready to go
out and feed his cows, and the wife was pouring a cup
of coffee, and she asked ne a question | could not
answer and that question -- | wote it down here. Let
me find it.

Ch, that question was, why do people do this
to us? How can other dairynmen, a co-op, do this to us?
| don't have an answer. | still don't have an answer

to that question.

| can tell you about the Forresters. The
Forresters is a couple that they've already raised
their children, and it's just them They go out every
day, all day long, and take care of their cows.
They're -- they're physically involved in the daily
operations of that dairy and M. Forrester said to ne
in regards to the issue of pool-loading, that "I'mjust
a guy trying to nmake a living, and | don't understand
this."

This is -- this may seemnot quite as
inportant as all the facts and the data and the
| egal ese, but this is what Federal Orders -- Federa

Order System this is where all this starts, and this
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is where all this ends, is with those dairy producers
on those dairy farns.

So, tone, it is inportant. | can tell you
about the DeG oots. The DeG oots are being squeezed
out of the west side when their son decided that he
wanted to be the third generation dairy farmer in his
famly. So, they established a start-up operation on
the east side, and the response fromthat famly was
very comon anong many of the producer nenbers of ny
area or producers of ny area that | spoke to.

Ms. DeG oot stated that "we as producers are
constantly rem nded of how we need to learn to live
wi th market conditions, and yet those market conditions
can be distorted through pool -1 oading."

At the Silva Farm that's ny place, we have
three days and nights of reading and research and phone
calls and confusion, anger and a trenendous unsettling
feeling of future insecurity. For three days, |
personal ly spent trying to cone to a place where | felt
| understood how and why this could happen. | did not
know why very qui ckly because there was a | ot of noney
to be made from pool -1oading. So that cane quickly.

The how took nme | onger, and after many, many
hours, | finally realized that the how had to be a

result of an oversight, pure and sinple, a m stake.
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That coul d be the only explanation for pooling
provi sions so open and anem c that the act of nerely
t aki ng advantage of the opportunities they offer in
itself circunmvents the entire Federal Order System

We have a situation here through | apsed
pool i ng provisions where novenent of mlk is not
performance-oriented in neeting the fluid mlk needs,
and it's fundanental to the Federal Order Systemt hat
-- that it is performance-oriented. W need to correct
that, and we have an opportunity to do so with the
Nort hwest M| k Marketing Federation's proposal, and
that's all | have to say.

JUDGE HUNT: Thank you, Ms. Silva. Any
guestions of Ms. Silva?

(No response)

JUDGE HUNT: Thank you very much, ma' am

THE W TNESS: Thank you

(Wher eupon, the witness was excused.)

MR. BESHORE: At this tine, we would cal
Elvin Hollon to testify.
Wher eupon,

ELVI N HOLLON

havi ng been first duly sworn, was called as a w tness
herei n and was exam ned and testified as foll ows:

JUDGE HUNT: Wuld you state and spell vyour
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name, M. Holl on?

MR. BESHORE: Before M. Hollon proceeds, |
would like to ask that we mark for identification, as
Exhibit 8, his statenent regarding Proposals 1 and 2,
which he wll present, and as Exhibit 9, the Proposed
Exhi bits, two tables under cover of -- we'll call that
Exhibit 9. That would be the tables with his
testimony. 8's the testinony which he will read in
substantial part at least. W'd like that to be an
exhibit for the record, also.

JUDGE HUNT: Al right. Have it marked for
-- give themto the reporter. Well, yes?

MR BESHORE: Yes.

JUDGE HUNT: Ckay. 8 and 9 have been marked.

MR. BESHORE: 8 and 9.

(The docunents referred to
were marked for identification
as Exhibit Nunbers 8 and 9.)

JUDGE HUNT: And woul d you state your nane

and spell your nane, M. Hollon, for the record?

THE WTNESS: Elvin, E-L-V-1-N, HOL-L-ON,

Hol | on.
DI RECT EXAM NATI ON
BY MR BESHORE
Q Bef ore you proceed with your statenment, M.
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Hol I on, woul d you briefly relate your professiona
background for the record?

A | have a Bachel or of Science degree in Dairy
Manuf act uri ng Managenent from Loui siana State
University and a Master's in Ag Econom cs fromthe sane
institution.

|"ve worked for Dairy Farners of Anerica
since 1979. |'ve been involved in nationa
agricultural policy, been involved in day-to-day
mar keting of m Ik throughout DFA's predecessors, and
currently, | deal with Federal Order activities. 1've
participated and testified and prepared exhibits for
several Federal Order hearings, and ny current title is
Director of Fluid Marketing and Econom ¢ Anal ysi s.

My responsibilities deal with DFA s day-to-
day marketing and Federal Order activity fromthe
corporate standpoint.

MR, BESHORE: (kay. Your Honor, we woul d
offer M. Hollon as an expert in agricultura
econom cs, dairy economcs, mlk marketing, and ask
that his testinony be received in that capacity.

JUDGE HUNT: Well, the Secretary wll
evaluate the weight to give to it. He appears to be

know edgeabl e on this subject.
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BY MR BESHCRE:
Q WIl you proceed, M. Hollon?
A Sure. First thing | need to do is to correct

the words "Kansas City, Mssouri" to Seattle,
Washi ngton. Perhaps, Judge Hunt, your intuition was
war r ant ed.

"Statenent of Dairy Farners of Anerica.
Dairy Farnmers of Anerica, DFA, a nenber-owned Capper-
Vol sted Cooperative, of 16,905 farns that produce mlk
in 46 states. DFA pools mlk on 10 of the 11 Federa
M|k Marketing Orders, including the Pacific Northwest
Federal Order.

We support the proposals being raised at this
hearing by the Northwest M|k Marketing Federation.
DFA is an ardent supporter of Federal M|k Mrketing
Orders, and we believe that without them dairy
farmers' economc livelihood would be nuch worse.

Federal Orders are an econonically-proven
mar keting tool for dairy farnmers. The central issue of
this hearing providing for orderly nmarketing and
econom cal ly-justifying the appropriate perfornance
gqualifications for sharing in the nmarketw de poo
proceeds as an Order is the heart of the Federal O der
System

If these issues are not addressed properly
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systemm de, Orders will be jeopardized. That would be
detrinmental to all the nmenbers of our group, both in
their day-to-day dairy farmenterprises and in the

m | k- processing i nvestnents that they have nmade.

Summary of Proposals for this Hearing. W
have an interest in the proposals being heard at this
heari ng and the anmendnents bei ng requested by producers
due to the present-day dynam cs surroundi ng the pooling
of mlk in Federal MIk Marketing O ders.

Proposals 1 and 2 deal wth the open pooling
of large volunes of mlk fromlocations distant to the
market. M1k distant to the market needs to have
addi tional performance requirenents that are workable
and consi stent systemwi de wth Federal Order policy.
This is not just a Federal Order 124 issue.

Wth regard to Proposals 1 and 2, we note
that the underlying issue is not just the local 124
i ssue. We have concerns identical to those expressed
by the other Proponents here and in the Central,

M deast and Upper M dwest Federal Orders, that mlk in
di stant areas is pooling on the Order and draw ng down
the blend price but not serving the market in any
regul ar form

We have concerns simlar to these in O der

135. There, large volumes of mlk are finding their
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way on to the pool but not performng for the market in
a reasonable manner. We find this practice detrinental
for our nmenbers, our custoners and the entire Federa
Order System

We have presented proposals and testinony
supporting themin hearings held in the Upper M dwest,
M deast and pl anned to express that concern in other
Federal Order hearings and seek solutions that are
consistent and in line with Federal Order principles
syst emni de.

I mght add at this point that we' ve al so
presented testinony in a hearing in the Central Federa
O der.

The central issue in each case is the
interface between the pricing service altered by
Federal Order Reform and the pooling provisions found
in each Order. These rel ationshi ps were changed by
reform The |ink between performance and pooling was
altered in these reviews.

Organi zati ons, including DFA, have noved
qui ckly to take advantage of these changes in Oder
rules. Indeed, to be conpetitive in the econony, if a
conpetitor nmakes a pooling decision that results in
i ncreased funds, you nust attenpt to do the sane or

face a nmore difficult conpetitive position.
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I ndi vi dual organi zati ons cannot unilaterally
disarm W think this process of excessive distant
mar ket open pooling is inconsistent with Federal Order
policy and clearly disparaging in the Reform Record.

The end result of this action is that mlk
that rarely, if ever, perfornms for the market pools and
reduces blend returns for producers that regularly
performfor the market.

Federal Order Reform The Final Rule
publ i shed on Septenber 1, 1999, in the Federal Register
culmnated in the Federal Order Reform process. It was
a lengthy process but produced needed benefici al
results for the industry which could not have been
acconpl i shed w thout the informal rul emaki ng process.

Through it, the nunber of Federal Orders were
reduced from 31 Orders or marketing areas down to 11.

It provided clear rules for what constitutes a market.
The pricing provisions would inprove, nodernize and
make nore uniform and transparent across the Federa
Order System

A nore common cl assification systemis
standardi zati on of the provisions common to all Oders
was instituted. The Option 1-A differential service
that was the result of extensive conputer nodeling and

was extensively eval uated by university, governnent and
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i ndustry persons, a superior advancenent, Cass 1
advanced price mechani sm

The hi gher-up pricing nmechanismfor Cass 1
and comon mul ti pl e conmponent pricing provisions across
all Orders using conponent pricing were all val uable
i nprovenents in the Federal Order Program

Even though the process was | engthy and
t horough, the dairy industry is dynam c and changi ng,
and we currently find that provisions in the O der
System need review and alteration. Herein, the need
review i ncludes the pricing provisions that were
addressed in the Class 3 and 4 hearings held | ast
Spring, Docket Nunber AO 14-19, etc.

The conbi nation of an absol ute versus a
relative price service that we now have and its
interface with the prevailing pooling provisions is an
i ssue that is now plaguing the industry and is being
addressed in this and other Order hearings.

Federal Order Benefits and Principles.
Federal Orders offer benefits to both producers and
handl ers and have al ways operated in a deliberate and
organi zed manner gui ded by basic econom c principles.
Two primary benefits of Orders are to all ow producers
to gain fromthe orderly marketing of mlk and to share

t he proceeds through marketw de pooling.
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Orderly marketing enbodi es principles of
common terns and pricing that attracts mlk to nove to
t he hi ghest-val ue market when needed and clears the
mar ket when not needed. WMarketw de pooling all ows
qual i fied producers to share in the return to the
mar ket equitably and in a manner that provides
incentives to supply the market in the nost efficient
manner. Becoming qualified to share in the blend price
is directly related to the | evel of perfornmance
described in each specific O der provisions.

The Concept of a Market. Fundanental Federa
order principles are the concepts of a marketing area
mar ket and the concept of performng to the market in
order to be qualified to share in the returns fromthat
mar ket .

The Federal M|k Order Marketing Statistics

Annual Summary defines a marketing area as "a
desi gnated trading area wthin which the handling of
mlk is regulated by the Federal Order."

It is clearly an identified geographic area
and defined deliberately by a set of rules and for a
specific purpose. Every set of Federal O der
regul ations, Section 2, defines the geographic area of

the marketing order.

Federal Order Reform sought out industry
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comment on marketing areas, established seven criteria
for their establishnment and then used those criteria to
di vide much of the |Iower 48 states into 11 Federa

Order Markets.

The criteria and the Departnent’'s explanation
of themtaken directly fromthe Final Rule are as
follows. These sane seven primary criteria used in the
two prelimnary reports and the proposed rule were used
to determ ne which markets exhibit a sufficient degree
of association in terns of sales, procurenent and
structural relationships to warrant consideration.

The Final Rule explained the criteria as
follows. Nunmber 1. Overlapping Route Disposition.

The novenent of packaged m | k between Federal Oders
i ndicates that plants fromnore than one Federal Order
are in conpetition with each other for Cass 1 sales.

In addition, a degree of overlap that results
in a regulatory status of plants shifting between
Orders creates disorderly conditions and changi ng price
rel ati onshi ps between conpeting interests and
producers. This criteria is considered to be nost
i nportant.

2. Overlapping Areas of MIk Supply. This
criteria applies principally to areas which mjor

proportions of the mlk supply is shared between nore
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than one Order. The conpetitive factors affecting the
cost of the handler's mlk supplies are influenced by
t he | ocation of the supply.

The pooling of m |k produced within the sane
procurenent area, under the sane O der, facilitates the
uni form pricing of producer mlk. Consideration of the
criteria of overlapping procurenent areas does not nean
that all areas having overl apping areas of mlKk
procurenent shoul d be consol i dat ed.

An area that supplies a m nor proportion of
an adjoining area's mlk supply with a m nor proportion
of its own total m |k production while handlers |ocated
in the area are engaged in mnimal conpetition with
handl ers |ocated in adjoining area |likely does not have
a strong-enough association with the adjoining area to
requi re consolidation.

For a nunmber of the consolidated areas, it
woul d be very difficult, if not inpossible, to find a
boundary across which significant quantities of mlKk
are not procured for other marketing areas. |In such
cases, analysis was done to determ ne whether the
m ni mal anmount of route disposition overlap between the
areas occurred, and the criteria of overlapping route
di sposition generally was given greater weight than

overl apping areas of mlk supply. Enphasis added.
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Footnote 1. MIk procurenent areas were
considered as a criteria for Order 124 boundaries and
the distant areas in question here were not found to be
part of the Oder's marketing area.

Sonme anal ysis was done to determ ne whet her
m | k pool ed on adjacent markets reflects actua
novenents of m |k between markets or whether the
variations in anounts pool ed under a given Order may
indicate that sone mlk is pooled to take advantage of
price differences rather than because it is needed for
Class 1 use in the other market. Footnote 2. Enphasis
added.

Excuse nme. (Open pooling was reviewed and was
not considered to be criteria for deciding marketing
area. Certain areas were not put together as narkets
if the basis for comonality was for econom c paper
pooling versus neeting the criteria established.

Addi ti onal analysis was done to nake sure
whet her or not m |k supplies that were associated with
the Order, including those that were paper pool ed,
really should be a factor in determning the marketing
area. In the case of Oder 124, the distant mlk in
guestion here was not included in the marketing area."

Since ny statenent is included, I'"'mgoing to

skip the reading of Points 3, 4, 5 and 6 and 7, and |
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don't have any other additional coments, other than to
nove down to the Concept of Pooling Market Proceeds on
Page 6.

"The Concept of Pooling Market Proceeds. Al
Federal Orders today save one provide for the
mar ket w de pooling of mIk proceeds anong all producers
supplying the market. The one exception to this form
of pooling is found in the M chigan Upper Peninsul a
Mar ket where individual handl er pooling has been used.

Mar ket w de sharing of the classified use value of mlk
anong all producers in a market is one of the nost
i nportant features of a Federal M|k Marketing Order.

It ensures that all producers and supply
handl ers in a marketing area receive the same uniform
price for their mlk, regardless of howtheir mlk is
used. This nethod of pooling is wdely supported by
the dairy industry and has been universally adopted for
the 11 Consolidated Orders. 64 Federal Register 16130,
April 2nd, 1999.

Addi tionally, each Order has precise terns
that a supplier nmust followin order to share in the
bl end proceeds. These provisions are known by the
i ndustry as performance standards. This concept is
expl ai ned, defended and endorsed in the Final Rule as

foll ows.

EXECUTI VE COURT REPORTERS, | NC
(301) 565- 0064



© 00 N o o A~ wWw N PP

N NN N NN P P P R R R R Rp R
g N W N P O ©W O N o o M W N P O

168

There were a nunber of proposals and public
comments considered in determ ning how Federal Mk
Orders should pool mlk and which producers should be
eligible to have their m |k pooled in the Consolidated
Orders.

Many of these comments advocated a policy of
i beral pooling, thereby allow ng the greatest nunber
of dairy farnmers to share in the econom c benefits that
arise fromthe classified pricing of mlKk.

A nunber of comments supported identical
pooling provisions in all Orders, but others stated
t hat pooling provisions should reflect the unique and
prevailing supply and demand conditions in each
mar keti ng area.

Fundanental to nobst pooling proposals and
coments was the notion that the pooling of producer
m | k shoul d be performance-oriented in neeting the
needs of the pooling market. This, of course, is
| ogi cal since the purpose of the Federal M|k Order
Programis to ensure that an adequate supply of mlk
for fluid use. Footnote 3. Enphasis added here.

Footnote 3. The concept of a perfornmance standard
is fundanental to the Federal Order System and was
endorsed by both the industry and the Secretary.”

Movi ng back up. "A suggestion for open
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pool i ng where m | k can be pool ed anywhere has not been
adopted, principally because open pooling provides no
reasonabl e assurance that mlk wll be made avail abl e
in satisfying the fluid needs of the market.

Footnote 4. Enphasis added. Open pooling
was totally rejected in the forumdeliberations by the
Secretary.

The pooling provisions for the Consolidated
Orders provide a reasonabl e bal ance between encouragi ng
handl ers to supply mlk for fluid use and ensuring
orderly marketing by providing a reasonabl e neans for
producers within a common marketing area to establish
an association with the fluid market.

Qovi ously matching these goals to the
di sparate marketing conditions found in different parts
of the country requires custom zed provisions to neet
t he needs of each market. For exanple, in the Florida

Mar keti ng Area, where close to 90 percent of the mlKk

in the pool will be used for fluid use, pooling
standards will require a high degree of association
wth the fluid market and will permt a relatively

smal | amount of mlk to be sent to manufacturing plants
for use in | ower-val ue products.
In the Upper M dwest Market, on the other

hand, a relatively small percentage of mlk will be
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needed for fluid use. Accordingly, under the pooling
standards for that Oder, smaller anmounts of mlk wll
be required to be delivered to fluid mlk plants and

| arger amounts of mlk will be permtted to be sent to
manufacturing plants for use in storable products, such
as butter, nonfat dry mlk and hard cheese.

The specific pooling provisions adopted for
each Order are discussed in detail in the sections of
this docunent pertaining to each of the Consolidated
Orders. 64 Federal Register 16130, April 2, 1999.

We find no conpelling reason to change this
gui deline. Open pooling is a cause for concern for our
menbers in Federal Order 124. They have concern when
mlk fromdistant areas shares in the blend price poo
but does not perform that it does not deliver
regul arly nor bal ance the market.

The cost of providing these services to the
mar ket always falls back on the local mlk supply, and
if this current practice is not anended, it wll
guarantee a lower return for the local dairy farnmers
who supply the local Cass 1 narket.

The resulting draw of blend price funds to
di stant producers who do not performis not reasonable.

It was anal yzed and excluded by Order Reform and thus

is an end run that should not be all owed now.
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Addi tionally, open pooling has an inherent
conflict with the principles underlying the nodel s that
formul ated the price purposes driving reform The
differential nodels assunme that supplies of mlk
associated with the demand point and aggregated into a
mar ket actually shift fromthe counties they were
| ocated in to the popul ation centers whether the demand
poi nts were fixed.

To the best of our know edge, there were no
provisions in the mathemati cal equations for those
nodel s allowing for mlk to be associated with the
market if it did not actually ship to or supply the
mar ket .

The current practice clearly exploits that
price service, and if we are to retain it, which we
support doing, we nust structure the regulations to
parallel with that. This nmeans that using direct
deliveries frominside the marketing areas to qualified
supply plants and m |k supplies fromoutside the
mar keting area should be greatly Iimted, if allowed at
all.

The principle of allowing direct-shipped mlKk
to qualified supply plants was instituted to all ow
achi evenent of the econom es of direct-shipped mlk,

safe fromthe cost of reloading that is now being used
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for anot her purpose, such that m |k produced in the
mar ket for supplies located far out of the market can
meet the qualification equation.

This runs counter to the initial intent of
t he provision and the principles that formthe pricing
grid. Performance standards are universal in their
intention to require a | evel of association to a market
that are marked by the ability and willingness to
supply that market.

However, they are individualized in their
application. Each market requires standards that work
with the conditions that apply in that market. The
reformrecord devel ops and defends this concept.

A review of the various Federal Order
Performance Standards shows the diversity of standards
but the common requirenent for performance to the
market in order to share in the blend price pooling.

During the reform process that the individua
Order performance standards were being eval uated, many
times, a particular standard was chosen from one of the
present predecessor Orders. Frequently the nost
| eni ent standard was sel ected from anong the group of
avai | abl e choices. This attenpt, however good in its
intent, has not always proven to be workable and is one

of the reasons for this proceeding.
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Exhibit 9, Table 1, entitled "Summary of
Producer M1k Provisions Under Federal M Ik Marketing
Orders”, is a conparison of Federal Order Producer MIk
Standards. Note that while the intentions of the dairy
standards are the sane, to establish the requirenents
necessary to share in the Order's proceeds, the
specifics vary fromOder to O der

Exhibit 9, Table 2, entitled "Summary of
M ni mum Pool i ng Standards for Supply Plants Under
Federal Orders", is a conparison of Federal Order
Pool i ng Standards. Again note that while the intention
of the dairy standards are the sanme, to establish the
requi renents necessary to share in the Order proceeds,
the specifics vary fromOrder to Order."

Q Ckay. Wuld you go to Exhibit 9, M. Holl on,
and just describe generally Table 1, whether there are
any -- any particular characteristics that stand out on
t hat conpari son of conditions with respect to Pacific
Nort hwest Order and the producer conditions for
di versi on?

A In this case, this data was -- was drawn from
a sunmary sheet that was taken fromthe Dairy Program
staff. Each Order, each marketing area, is in place,
and the individual producer conditions for diversion

are extracted, sunmmari zed in the handl er diversion
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l[imts, and | would point out that the diversion limts
that were changed by a result of the Mrket

Adm ni strator's discretionary action is incorrectly
reported here in that the 99 percent should be 80
percent, al so.

Q kay. Well, the 99 percent is the Order as
originally pronul gat ed.

A Right. That's correct.

Q The 80 percent is the current requirenent as
nodi fied by the Market Adm nistrator's action as
testified to by M. Van Dam and/or M. MBride earlier.

A That is also correct, and it's probably
notable to point out that initially, there was no
t ouch-base standard for the Pacific Northwest O der.

So, that's certainly a noticeable difference from any
other Order, and then the diversion limts are probably
on the -- on the high side of other Orders, but then
the -- the -- the main point of this exhibit is to show
that there are sone type of limts or rules for every
Order and that they're individualized in their
appl i cation.

Q Is it your observation that they tend to be
crafted through the level of Cass 1 utilization in the
particul ar O der?

A That's right. There's sone -- there's a
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relationship with the performance to the market. The
hi gher the Class 1 used, the greater the performance
requirenent is to the market. So, there's a definite
i nk between performance and requirenent.

Q Wul d you ook at Exhibit 9, Table 2, then
and tell us how you assenbl ed that information?

A This informati on was taken froma summary
statement of Order Provisions provided by the Dairy
Prograns staff shortly after Federal Order Reform and
it's sinply an extraction of each individual Oder and
the -- the m ni mum shi pnent requirenents by nonth and
by percent to distributing plants, qualified supply
plants, and if there is an automatic pool ed pl ant
qualification, it limts those -- it details those
periods, and again to point out that every Order, you
know, has sone degree of specificity as to what happens
inits Oder.

Sone Orders have nore than one percentage
that applies to different nonths in the year, and not
every Order has what's commonly called a "free ride
period". Sone -- sonme Orders do, and those that do, it
tells what you'd have to do and what nonths you'd get,
and again the overriding intent of this is to point out
that every Order has sone type of perfornmance

standards, and they vary from Order to Order.
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Q Okay. Now, when you prepared for this
hearing, M. Hollon, were you anticipating to get
i nvolved in the debate about doubl e dipping and
California-regulated mlk?

A VWiile | did prepare for that in discussions
with the Proponents, we felt Iike, you know, that that
i ssue was not going to cone up. So, we ceased our
preparation. W did offer, we did prepare sone -- a
proposal that's consistent with what we had proposed in
Order 30 and Order 32, but at that tinme in an agreenent
with the Proponents, we |aid that aside.

Q kay. Since that issue has been brought into
the hearing with the testinony this norning, do you
have sone testinony to present with respect to how DFA
bel i eves that problem should be addressed?

A | do.

Q Ckay. And have you -- has DFA presented a
consi stent nethod in other hearings for addressing the
probl em of state-regulated m |k being pooled on the
federal ly-regul ated Orders?

A In the two Order hearings where that was an
i ssue, Order 30 and Order 32, we presented a proposa
that was identical in style.

Q Ckay. And to what you would plan to present
now?
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A Correct.

Q kay. And would you -- do you have sone

prepared comments to present with respect to the -- to
that -- that proposal and sone proposed Order |anguage?
A | do, and there's copies there. They have

not been distri buted.

MR. BESHORE: Let ne hand out this three-page
docunent, which is just titled "Proposed Language" on
the first page.

(Pause)

MR. BESHORE: | would ask that this three-
page docunent, which just says "Proposed Language" on
the first page, be marked as Proposed Exhibit 10.

(The docunent referred to was
marked for identification as
Exhi bit Nunmber 10.)

THE WTNESS: | would point out again that
one of our overriding concerns in all of these
hearings, the three that have been held and the one
t oday, the one we expect to be held next Spring in the
Western Order, and the one we expect to be held sone
time in next year in Federal Order 1, is that there be
a systemm de application to many of the issues, and
that we are not supportive of, | guess, a patchwork

qui It of regul atory changes.
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So, with that in mnd, if -- if this type of
proposal is going to be heard here, depending on how
this norning's deliberations ultimtely get decided on,
we would like to offer this | anguage for the
Secretary's consideration.

BY MR BESHORE

Q Okay. Woul d you proceed then with the
comrents and suggestions on Exhibit 107

A Ckay. The solutions regarding the pooling of
California mlk is unsatisfactory for several reasons.

It does not recogni ze the primacy of a narketing area

nor does it address the concerns of a performance
standard. W feel that any proposal nust incorporate
t hese fundanental s.

The setting of an arbitrary standard that
cannot be neasured with an economc ruler is not the
right way to go and may suffer fromfuture | ega
chall enge. It does not address the total universe of
the potential supply that can attach itself to the
mar ket but never serve the market.

It may result in unforeseen negative conments
between mlk -- I'"msorry -- negative consequences
between m |k pooled in Federal Orders and m | k pool ed
in state Orders. There are state m |k marketing orders

in California, Nevada, North Dakota, Montana, Virginia,
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Pennsyl vani a, New York and Maine. There have been
proposals in recent years in Texas, Kansas, Nebraska,
and even occasionally in Wsconsin for state Orders to
be promul gat ed.

The interface between Federal Oders and the
existing state Orders is difficult to determ ne and
i npossible with potential future state orders. In
fact, | participated in discussions recently with a
state trade association of dairy farnmers seeking i nput
on the establishnent of a new state order.

We see no reason to seek a solution that may
incur future trouble when better solutions are
avai lable. It may result in unforeseen negative
consequences between mlk pooled in Federal Orders and
m | k pooled in conpacts.

Wil e the current existence of conpacts is
t hreat ened, we suspect they are not dead. There is
even tal k of a national conpact that would include the
Upper M dwest. W see no reasons to seek a solution
that may incur future trouble when better solutions are
easily available, and | guess | mght say that |'m not
aware of the norning' s discussions on the Leahy bill.
So, | don't know the exact |ife of those.

5. It requires an additional audit burden

and the authority to collect that information may not
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be available. To our know edge, the California state
officials are under no requirenent to furnish data for
audit in the Federal Order System

Enact nent of the Proponents' proposed
solution would only mgrate the problemto other O der
areas. A nore uniformapplication to all Oders that
woul d solve or alleviate greatly this concernis a
superi or choice.

Wth regard to our proposal -- and Scratch 7.

That was a | ast-m nute m stake. W note, Nunber 1,
the concept is already in place in Federal Oder 1,
Nort heast Order, and was in place in Federal Order 2
prior to reform So, it has already stood the test of
tinme.

It recogni zes the principles of both a
mar keti ng area and the performance aspect of narketw de
pooling. It has already been proposed for use in
Federal Order 30 and 32 and its continued use woul d be
consi stent here.

It carries little additional recordkeeping or
audit burden. It has a neasurabl e econoni c consequence
that isinline with existing Order principles, that if
the econom cs are positive, regul ati on does not
prohi bit pooling.

By requiring performance simlar to other
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local mlk supplies, the intangibles of rejected | oads,
bad weat her and a bearabl e demand for bottlers causes
the return to be | ess dependable and the risk greater.
Thi s, however, causes the deci si onmaki ng process faced
by the distant supplier to be nore |ike that faced by
local mlk supplies.

The individual state unit concept is an
adequat e and reasonabl e safeguard for O der 124.
Furthernore, requiring each state unit to perform
individually prevents an in-area mlk supply for
qualifying distant mlk. It also discourages distant
mlk fromseeking a large block -- large supply bl ock
froma nearby state and formng a unit to ease the
per f ormance requirenent.

We find schenes simlar to this occurring in
ot her Federal Orders, and they disrupt orderly
mar keting practices there. W wish to avoid their
spread. Thus, our proposed Order |anguage woul d read,
and | would point out that since there was sone debate
this norning about various provisions and what they
woul d be nunbered and how -- and, you know, if they
woul d be found exactly as they were proposed, | was
unabl e to put the exact paragraph citation in it.

But, in general, and the principle that we're

-- that we would put forth with regard to Section
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124.7, the pool ed plant section, Section C, would read
sonmething simlar to "if mlk is delivered to a plant
physically | ocated outside the states of O egon,
Washi ngton and the counties of Idaho that are currently
in the marketing area by producers al so | ocated outside
the areas specified in this paragraph, producer
recei pts at such plants shall be organi zed by
i ndividual state units and each unit shall be subject
to the follow ng requirenents.

Each unit shall be reporting separately,
pursuant to Section 124.30, at |east the required
m ni mum percentage specified in Section 1124.7(c) of
t he Producer M|k Section of each of the producer mlk
of each unit of the handler shall be delivered to
pl ants described in Section 1124.7(a) or (b), and such
delivery shall not be used by the handler in neeting
t he m ni mum shi ppi ng requirenents required pursuant to
Sections 124.7 and agai n whi chever one that is, and 3,
t he percentages of Section 124.7(c) are subject to any
adj ustnents that may be nmade pursuant to Section
124.7."

This is the sections that refer to the
di scretionary authority that the Market Adm ni strator
may have the provisions. So, if the supply plant

percentages or days or free ride periods or nonths are
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adjusted, it would apply the sane way.

In Section 1124.13, the Producer M1k
Section, subject to the conditions of Paragraph, and
agai n unknown here in this section, producer mlk neans
that skimmlk or the skimmlk equival ent conponents
of -- conponents of skimm |k, including non-fat
conponents and butterm |k, of a producer, that is, and
down in Section E, mlk receipts from producers whose
farnms that are physically |ocated in Oregon, Washi ngton
and the counties of Idaho that are currently in the
mar keti ng area, such producers shall be organi zed by
i ndividual state units and each unit shall be subject
to the follow ng requirenents.

Each unit shall be reported separately,
pursuant to Section 1124.30. For pooling purposes,
each reporting unit nust satisfy the shipping standards
specified for in a supply plant pursuant to 1124.7(c)
and such delivery shall not be used by the handler to
nmeet the m ni mum shi ppi ng percentages required pursuant
to Section 1124. 13, again those exact sections are
unknown, and percentages of Section 1124.13 are subject
to any adjustnents that may be nmade pursuant to, and
this again refers to the Market Adm ni strator
di scretion section.

Q M. Hollon, would it be fair to summari ze
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DFA's position with respect to potential pooling of
mlk fromCalifornia or other state-regul ated sources
of Federal Orders that for Federal Order purposes, the
pooling of mlk should be determ ned on the basis of
whet her it perforns or does not performfor the Federa
Order and not on the basis of any status it has under
present or future state regul atory prograns?

A That is correct.

Q And is that the purpose of this hastily-

prepared response to the proposal --

A That is correct.

Q -- that you've presented?
A Yes.

Q Ckay.

MR. BESHORE: W¢th that, I would nove for the
adm ssion of Exhibits 8 9 and 10, and make M. Hol |l on
avai | abl e for cross exam nati on.

JUDGE HUNT: Wth respect to the Exhibits 8,
9 and 10, are there any objections? M. English?

MR, ENGLISH: Well, Your Honor, |I'mgoing to
object to Exhibit 10, and | wasn't the one who, if
soneone wanted to argue about opening doors, opened any
doors to this, and | represent not only Suisse Foods
but in other hearings have represented people who, as

M. Beshore in his own words, have nade a principle
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argunment about how one ought to deal with California
m |k, and those parties were not notified that this
i ssue woul d be an issue here in terns of DFA' s
proposal, and so, you know, it may be a bit of M.
Beshore's own argunents, but | do object to Exhibit 10
on the grounds that this issue has not been noticed.
There are differences, for instance, in the
Central Order and the -- the Central Order and the
Upper M dwest. Argunents were made by this particul ar
W t ness about the economc feasibility of noving mlk
inunits of this kind for performance, and | think
t hose econom ¢ argunents woul d not hold true, given the
fact that Oregon is geographically connected to
California, and therefore | would argue that -- that a
ot of this is outside the scope, in fact the entire
Exhibit 10 is outside the scope of the Hearing Notice

and woul d urge rejection of Exhibit 10.

JUDGE HUNT: | see no reason why you can't
brief the argunent. | have -- |'ve already ruled on
the -- on allowing it as it possibly being within the

scope, and it's for the Secretary to decide.

If you want to brief it for the Secretary's
i nformati on, whether it is or isn't, you're -- you can
do that, but any other objections to 8 9 or 10?7 M.

Ber de?
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MR BERDE: | don't know that it's an
objection or a question, so that | could have --

JUDGE HUNT: All right.

MR. BERDE: -- the basis for an objection, if
| need one.

JUDGE HUNT:  Sure.

VO R DI RE

BY MR BERDE

Q As you -- you referred to this as a hastily-
prepared anendnent to submt at this hearing, is that
right?

A The actual witing up was done over a brief
anmount of tinme. The logic behind it has been
consi stent and has been prepared fromthat information.

The "hastily" refers only to the putting together of
these three sheets of paper and getting them avail abl e
to hand out here.

Q In deciding to present this proposal at this
heari ng, have you nade a sufficient analysis of whether
or not this proposal would in any manner i npact,
af fect, contradict or raise anbiguities with respect to
Proposal s 1 and 2?

A I have made no such anal ysi s.

Q So, sitting here today, we don't know whet her

in fact we can support or whether we shoul d oppose the
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proposal because we have not nmade such an anal ysis?

A Wul d that be grounds to make t hat
concl usi on?

Q " masking you the question.

A That's part of ny answer. Wuld that be
grounds to nmaeke that concl usion?

Q Yeah. Well, we would -- we would have to
decide if your proposal does inpact upon subsequent
anal ysis affect Proposals 1 and 2. W would have to
determ ne whet her we can support it or not, and we
can't do that at this point.

A Then | woul d answer your question that that
is probably true if it applies equally to every
nodi fication with this point that's been nmade here
today. You're probably right, that the ones that were
made, the nodifications that were nmade this norning
woul d al so be subject to that sane criticism that
there's no anal ysis nade, no anal ysis presented, no
econom c justification anyone could | ook at.

MR. BERDE: Well, with that response, Your
Honor, | would have to join in the objection.

JUDGE HUNT: Any other objections to 8, 9 and
10?

MR. BERDE: | have one nore question --

JUDGE HUNT: Yes, sir, M. Berde.
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MR. BERDE: -- arising out of another --
BY MR BERDE
Q On Page 8, on Page 8 of your statenent, --
JUDGE HUNT: On proposed | anguage?
BY MR BERDE
Q -- | want to clarify sonething.
JUDGE HUNT: On | anguage? On the proposed
| anguage?
MR. BERDE: No.
BY MR BERDE
Q On Page 8 of your statenent -- of the
statement, --
JUDGE HUNT: Ch, okay.
BY MR BERDE
Q -- toward the bottom the second paragraph
fromthe bottom begins "This neans", etc.
A Hm hmm
Q It is not your intent, | would assune, to
have the Secretary limt or prohibit the marketing in
the Pacific Northwest Order of mlk produced in any
place in the United States as the law -- the | aw woul d
present certain problens with that, would it not?
A It would. | agree with you.
Q And it is your intent, however, that with

respect to regulations that the Secretary nmay lawful ly
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adopt, he should fashion themin such a manner as to
ensure that the mlk that is pooled is in fact mlKk
that is -- that has the right to participate in the
Class 1 proceeds to the market by virtue of its
per f or mance?

A Yes, that would be a good description.

JUDGE HUNT: M. Marshall?

MR. MARSHALL: Thank you, Your Honor. Just
for point of clarification. Have you agreed that this
is wwthin the scope of the hearing? Have you rul ed
that this is within the scope of the hearing or are you
still --

JUDGE HUNT: No. I'mallowing it because |I'm
not sure whether it falls within the scope of the --
pooling -- with the announcenent. As | said this
nmorning, | amnot -- this does not bind the Secretary.

If the Secretary determnes that it's not a
nodi fication within the scope, then I'mallowng it in
the event that -- that it is considered relevant.

MR. MARSHALL: So, at this point, questions
are relevant as to the substance and its inpact?

JUDGE HUNT: Well, the three exhibits right
now, proposed exhibits, whether they should be admtted
or not. That's right now.

MR MARSHALL: Right.
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JUDGE HUNT: Are you objecting to these three
exhi bits?

MR. MARSHALL: | may be objecting to the
adm ssion of 10.

JUDGE HUNT: But you want to question first,
i ke M. Berde?

MR, MARSHALL: Yes.

JUDGE HUNT: Ckay.

MR, MARSHALL: Wth the understandi ng that
this will help ne determ ne whether there's an
obj ection but also, of course, goes to the substance of
t he proposed | anguage.

VO R DI RE

BY MR MARSHALL:

Q Elvin, just to clarify, is this being offered
as an alternative to Proposals Nunber 1 and 2?

A As an alternative? No.

Q Exhibit 10 and the testinony that was read in
fromExhibit 10, you began by stating, "The sol utions
regarding the pooling of California mlk". Are you
referring to the discussion earlier in this hearing,
first in M. English's cross exam nation of M. Van Dam
and then in M. MBride's testinony, --

A Yes.

Q -- on the specific |anguage that was
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suggest ed?

Well, let's kinda go through these here.
Wth respect to your Point Nunmber 1, in what way does
M. MBride' s proposal not recogni ze the primcy of the
mar ket i ng area?

A It is -- appears to be strictly geographic.
If mlk originates in California or Montana, Virginia
or Pennsylvania, it would be excluded. So, it doesn't
make any bearing with the Federal Order Marketing Area
if it perfornms in that marketing area.

Q Well, may | remnd you that M. MBride
testified that he's not concerned about mlk arising in
the -- that's produced in the state of California, if
it's pooled, regularly pooled in the Pacific Northwest
Order, and in fact, we testified -- he testified as to
M. Van Damto a nunber of producers traditionally
associated with the Pacific Northwest O der whose mlk
is not also pooled on the California Order.

A That the standard of saying that it's in an
area where there's a state marketing order, was pool ed
on the state marketing order, we don't think that
that's a sufficient reason to exclude it.

Q | can understand that point, if that's what
we were tal king about.

MR MARSHALL: WMay | -- Your Honor, may |
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give the wwtness a copy of M. MBride's testinony, so
he may refer to the exact |anguage that M. MBride was
pr oposi ng?

BY MR MARSHALL:

Q Do you have a copy with you?
A No.

JUDGE HUNT: That was --

MR. MARSHALL: It's not an exhibit, Your
Honor .

JUDGE HUNT: Do we have a copy? That's not
an exhibit, no.

BY MR MARSHALL:

Q Look at the | ast page.
A Ckay.

(Pause to revi ew docunent)

MR. MARSHALL: Let the record show I've
handed M. Hollon the testified -- the prepared
testinony of Dan McBride and pointed out to himthe
| ast page thereof which includes the specific |anguage
that M. MDBride was suggesting as additional |anguage
to Section 1124.13(e)(1).

THE WTNESS: |'massumng you're referring
to the section that's underlined? "That no mlk of a
dairy farnmer shall be eligible for diversion if any

portion of that mlk is pooled under a state order with
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a mar ket supply pool."

MR. MARSHALL: Yes, that's the | anguage to
which | refer and that is the |anguage which M. -- |
represent to you that that is the | anguage which M.
McBri de suggested be added to the other | anguage which
is in the Hearing Notice as a solution to the
California problem as M. MBride was testifying to
it.

BY MR MARSHALL:

Q Now, before |I handed you that, | believe you
testified that m |k should not be excluded, California
or Montana or any other mlk should not be excluded
nmerely by virtue of being produced in a state that has
a state order in a marketw de pool.

A Ri ght .

Q The | anguage that we've been -- just been
poi nted out to you, and that we've been di scussing
here, M. MBride's suggestion, does not do that, does
it? 1t does not draw a distinction between where the
mlk is produced, nerely where it's pool ed?

A W would -- we would also object to this
bei ng the standard for exclusion, and we woul d say that
t he proposal that we've nmade woul d be a superior choice
to neasure performance rather than this choice.

Q | think I follow your point there, and let's
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get to that in tinme here.

A Ckay.

Q But for openers, | want to nmake sure we're
not m sunderstandi ng the proposal from M. MBride,
which in effect says that such mlk, California mlk,
pool ed on the California Order, could not also be
considered a diversion to a California plant under the
Federal Order, is that not correct?

A I"'msorry. Say that |ast part again.
California ml k pool ed?

Q If California mlk were to be pooled in the
California State Order, it could not be diverted to a
non-pool ed plant in the Pacific Northwest.

A Ckay.

Q So, there is a --

A Are you asking ne is that what this neans?

Q That's -- I'"masking if you understand that
that was our intent, yes.

A Ckay. Was it?

Yes.
Yes, and that's what | understand.
Al right.

I"I'l agree with that.

O >» O » O

Based on that clarified understanding then,

woul d you care to withdraw your statenent that there's
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no pooling standard or no performnce standard
associated with M. MBride' s proposal ?

A Yes, that would be true. There's no -- that
is right. Wen |I tal ked about there being no pooling
of performance standard, that would be true, but we
still think that the proposal that we nmade is a better
way to deal with the issue than this, that -- that
wi t hstandi ng or not w thstandi ng.

Q Ckay. Let's take it a step at a tinme, and --

A Ckay.

Q -- 1"l promse you every opportunity to get
your points in.

A Ckay.

Q But | think you m sspoke in answer to ny
guestion. So, let ne ask it again.

A Ckay.

Q Do you concede now that the proposal M.
McBri de of fered does i ndeed have pool performance as an
inplicit part of its standard?

A Yes.

Q Ckay. Now, let's get to what | think is your
position. Is it your view then that if other
performance standards are net, such as you propose,
it's okay for mlk to be pooled, the sane mlk to be

pool ed on both the state order in California or Mntana
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or Pennsyl vani a?
A Yes. We would have no objection if it net
t he performance standard of the proposal that we nade.

Q kay. And then, it would have the effect of

draw ng what we call in the industry as "double
pool i ng"?
A Yes, if it met those performance neasures, it

could do that.
Q And what is the justification -- | understand
that's your position. Wat's the justification for

doubl e pooling or as sone people style it double

di ppi ng?
A Hi storically, performance standards have been
the neasure for the -- for qualifying in the pool, and

performance neans how you deliver mlk to the market in
guestion, the pool in question, and how you neet those
standards, and we would say that that -- that -- that
rule or that standard ought to conti nue.

Q Regardl ess of whether mlk is al so

si mul t aneousl y pool ed?

A Yes.
Q In a state order?
A Yes.

Q Ckay. So, let's go back through your

suggested -- well, through your identification of half-
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a-dozen or so reasons why certain proposals nmay not be
-- may be unsatisfactory.

A Hm hnm

Q Do you feel that the MBride proposal --
let's just refer to it as that --

A Ckay.

Q -- Iis arbitrary and not neasurable with an
econom c ruler?

A I don't see, you know, anything about does it
make econom c sense for it to deliver or not. So, |
can't tell that there is one, and in the proposal that
we made, you have to unitize, if you will, as is stated
by a handl er and then neet whatever standard that ends
up being the result of this hearing.

Q And we understand that under the prior
proposal, they would have to deliver as well. 1In fact,
they would have to deliver all their mlk to a Pacific
Nort hwest plant or divert it in the circunstance where
it was not pooled in California.

A Ckay.

Q Do you argue that the MDBride proposal does
not address the universe of potential supply that can
attach itself to the market and never serve the market?

A | would say that that's -- | don't read any

of the various state orders. Based on the way you've
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described, it would apply to any of them

Q Can you suggest any unforeseen negative
consequences between mlk pooled in the Pacific
Nort hwest Order, should the MBride proposal be
adopted, and, say, mlk pooled under the State of
California Order or the State of Montana O der?

A I"'mnot intimately famliar with -- wth
those -- those two. However, there are several of the
state orders, for exanple Pennsylvania, that the price
works in concert wwth the Federal Order price, and so
if you break that link, you may break that price
rel ati onship, and so that coul d conceivably be an
unf or eseen consequence.

Q I nasmuch as you're not famliar with the
California Order and the Montana Order, let ne ask a
hypot heti cal questi on.

If it should turn out that there is no price
relationship established in either of those Orders
bet ween what their Order charges and the Federal Order
pricing, would you then withdraw that concern fromthis
hearing record?

A Vll, it seens like if there's any, you know,
opportunity as to how you di stinguish, do you -- do you
then put in except for this Order and this Order and

this state order and this state order, how about one
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t hat m ght be pronul gate next year or -- or the
foll ow ng; whereas, if you have the proposals that
we' ve suggested, you wouldn't run across those issues.

Your basic premse, if it doesn't conflict
with California, it nmust -- it would not be a problem
with California mlk, you know, today, | would have to
agree wth that. That may not be true, you know, with
sone changes in the California Order or sonme of the
ot her Orders, sone of the other state orders.

Q Wll, how could there be a conflict if the
mlk can't be pooled in both Orders?

A If there's sone provisions that say that the
two pricing, you know, considerations work together to
provide a total price for the producer, that's the way
that those state orders have worked for awhil e, perhaps
t hey woul d have to be changed in order to yield a blend
price to soneone.

MR, MARSHALL: Your Honor, at this point, I'd
like to request that official notice be taken of the
regul atory structure in the two states of California
and Montana, so that M. Hollon may in brief explain to
the Secretary his concerns.

I wll represent to you for purposes of this
ruling that the concerns M. Hollon has addressed as to

the present California and Montana Orders does not
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exist, that neither of themis designed to conpl enent
Federal Order pricing but instead to totally repl ace
it.

I do concede his point as to potentia
changes in the future, but for purposes of making the
argunment on brief, | ask that official notice be taken
of the published regulations of those two states.

JUDGE HUNT: California and what?

MR, MARSHALL: Mont ana.

JUDGE HUNT: Montana. |s there objections to
taking official notice of the -- the regul ations
concerning mlk for California and Mntana?

MR. BESHORE: | think at a mninmum we need a
bit nore specificity with respect to what we're taking
notice of.

MR, MARSHALL: Your Honor, while I'm asking
my | oyal trusted supporters here to assist ne, let ne
add that 1'mal so advised that both states have the
regul atory structures available on the Internet to al
who may wi sh to find themthere.

JUDGE HUNT: Maybe he neans the pertinent
provi si ons.

MR, BESHORE: It probably does and that gives
me even nore difficulty, and | would just note

parenthetically perhaps that this is one of the -- one
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of the things that happens when we get into topics that
we didn't all expect to debate here.

MR. ENGLI SH.  Your Honor, as the principa
Proponent in two other Federal Order hearings regarding
the California Programand the fact that they have been
put into evidence at both of those other hearings, |
can tell you that at ww. cdfa.gov, one can quickly
within the Dairy Prograns go to the two prograns that
are inplenmented by California, the Marketing and
Stabilization Plan and the Pooling Plans for Mrket
M Ik, and within those sections, one can quickly find
fromthe regul atory provisions both historical analysis
of how t hose pl ans worKk.

Wiile |'ve not been there recently, the
Mont ana plan, | do not have the cite for Montana, it
does work simlarly, and it can be quickly accessed and
can tell you how the pricing pooling plan works for
Montana as well, and I would join in the request of M.
Marshal | for taking official notice for these purposes.

JUDGE HUNT: We still haven't gotten to the
basic Exhibits 8, 9 and 10, but we're getting there.
So, first of all, it has to do wth official notice of
the regul ati ons concerning California, Mntana, and |
will allow official notice to be taken of those

regul ations and the website that M. English referred
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to.
MR. MARSHALL: Thank you, Your Honor.
JUDGE HUNT: All right.
MR. MARSHALL: And | thank you, M. English
BY MR MARSHALL:

Q Now, resum ng ny questions about this
proposed Exhibit 10 and why it mght be relevant to
this hearing, with respect to the Point Nunber 5, M.
Hol Il on, requiring that additional audit burden and
informati on m ght be required presumably fromthe State
of California may not be avail able, would you agree
with nme that as M. MBride has proposed it, the
| anguage woul d not require any audit of California
pl ant data nor any audit of paynents fromthe
California State Pool because the only issue invol ved
is whether the mlk is being diverted by sonebody
wthin the Federal Order System who woul d have to
supply the diversion data fromits own records?

A So, if I say I'mnot doing it, that's good
enough?

Q That's good enough for ne. Wuld you like to
comment on that?

A M ght not be good enough for the Market
Adm ni strator. They m ght say prove that you' re not

doing it, thereby provide additional detail that nay or

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o o A~ w N P

N NN N NN P P R R R R R Rp R
g DN W N P O © O N o O M W N P O

203

may not be available. | think in nost cases, the audit
systemis not a scout's honor program

Q M. Hollon, you have sone famliarity with
this matter of pooling in California, do you not?

A Yes.

Q And if you -- let's say hypothetically, Dairy
Farmers of Anerica were to pool mlk on the California
Order and also to pool it in a Federal Order, could not
t he Federal Order Market Adm nistrator have access
t hrough you to any data as to receipt of funds fromthe
State of California?

A He may or may not, and | think the case in
poi nt, though, is that there may not be a burden on the
California State Order to verify that.

Q Have you ever addressed -- this may be an
unfair question, and that's why I'masking if you ever
addressed it -- a question of whether the Federal Order
Adm nistrators in any of the Orders, but particularly
here in the West, would have authority to audit the
records of a plant receiving mlk that is pool ed under
one of the Federal Orders?

A I think they have that authority.

Q So, you're confortable saying that they do
have that -- that ability to determ ne whether the

syst em has been gotten around in that fashion?
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A | don't know if you would get to that answer,
but they can conme in, you know, and show -- say show ne
your books, but again whether or not that they go to
the California State Order and say, you know, justify
this receipt or trace this back, | don't know that
that's necessarily there or not.

In the case of where you're getting
sonet hing, you may be nore inclined to be friendly
about it than when you're being deni ed sonething.

Q Wul d you agree with ne then that, in
general, if a matter like this is auditable by the
Federal Market Administrator, it would increase the
i kelihood that handlers |ike you and nme woul d be
honest and forthright in --

A We're certainly anong the greatest of the
honest and forthright, but it m ght not apply to
ever ybody.

Q But for those who m ght not be so honest and
forthright as you would be, would you agree that if
they were to nmail a report in to the Market
Adm ni strator, they would -- that was false in that
respect, that they'd be guilty of mail fraud?

A Yep. There could be sone penalties involved.

Q And if they were to fax it in, it could be a

case of wire fraud?
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A Ckay.

Q | take it that's a yes?

A Yes.

Q Finally, enactnment of -- you state here in

your Exhibit 10, "Enactnent of perfornmance-proposed
solutions would only migrate the problemto other O der
areas."

Coul d you kind of bring that down to the nore
specific case that California m |k pooled on Pacific
Nort hwest Order and what mght mgrate to what other
Order areas?

A The only thing, this raises the possibility
that if that -- if that mlk is a problemin the
Pacific Northwest Order or in Order 30 or in Oder 32,
and this type of proposal foreclosed it from Order 30
or Order 32 or the Pacific Northwest Order, that nay
force it to another Order and that is just a
continuation of -- of the disorderly practice, that
again we think the solution that we propose is the
better choice and that it can be proposed systemu de
W t hout as nmany consequences.

Q May | presune that in the -- are you aware, |
bel i eve, that the Wstern O der has -- the Market
Adm nistrator for the Western Order has -- |I'msorry.

The Secretary of Agriculture has asked with respect to
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the Western Order for additional proposals that m ght
be heard up here, has it not?

A Yes.

Q And can | presune then from what you've just
said that Dairy Farners of Anerica has offered this
proposal to be heard in the Western Order?

A W understand that sonmeone el se has offered
t hat proposal.

JUDGE HUNT: WII you know if that was --
MR. MARSHALL: Exhibit 10.

JUDGE HUNT: -- Exhibit 107

BY MR MARSHALL:

Q Ckay. So, your nmain concern would be in the
Arizona Order, sonebody who was wanting to pool on
those Orders and was foreclosed fromthe opportunity to
pool California mlk on Pacific Northwest or Western
m ght still have that opportunity as to what he want ed?

A O any of the other Orders.

Q I"d like to represent to you, M. Hollon, ny
Wi llingness to join with you in asking for hearing on
131, and if anybody else in Order 131 would like to
have the sanme concepts, plural, concepts addressed in
the Federal Order Hearing, since one is going to be
held kind of in the area anyway, in Salt Lake Cty.

A Per haps you can recruit M. Berde to --
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Q Maybe we coul d.

A -- get that taken care of.

Q We coul d have both the hearings changed to
Phoeni x possi bly.

Well, M. Hollon, given the answers to ny
guestions, |I'd ask you, what of your argunent about the
inequitability of -- let nme rephrase ny question.

Coul d you sunmmari ze what exactly your
solutions are regarding the pooling of California mlk
if MBride's proposal is unsatisfactory, such that this
ot her solution that you propose ought to be consi dered
in this hearing?

A We've been in two other hearings, in addition
to this one, where we have nmade this proposal, and if
this issue is going to be addressed, we woul d prefer
that it be addressed under this manner and be addressed
simlarly in all Oders.

Q Al right. Thank you very nuch, M. Holl on.

MR. MARSHALL: Your Honor, for that narrow
purpose, | would see the -- | would have -- w thdraw
any objections to the admssibility of Exhibit 10.

JUDGE HUNT: Any other comments on 8, 9 or
10?

(No response)

JUDGE HUNT: Al right. At this tinme, |l
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admt Exhibits 8 9 and 10 into the record.
(The docunents referred to,
havi ng been previously marked
for identification as Exhibit
Nunbers 8, 9 and 10, were
recei ved in evidence.)
JUDGE HUNT: M. Hollon is subject to
exam nation. M. English?
Let's take a break before we proceed to
exam nati on.
(Wher eupon, a recess was taken.)
MR ENGLI SH.  Your Honor?
JUDGE HUNT: Would you pl ease take your
seat s?
MR. ENGLI SH. Charl es English, Your Honor. |
t hink there's been sone discussion off the record, and
I"d like to go back to maybe a concept | floated before
 unch, which is that we now seemto have before us
i ssues that one side or the other are not entirely
prepared to deal with with respect to what | would cal
t he doubl e di pping or doubl e pooling or sonebody can
call the pooling of California mlk, and | think, and
I"I'l Tet ny brethren speak for thenselves, but | think
a logical conclusion would be to -- to -- to decide

that, at |least on our parts, that we do have this
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probl em regardi ng both preparedness of people for the
i ssue and how it may or may not inpact the Secretary on
Proposals 1 and 2, and know ng that maybe DFA has one
slightly different position, |I guess what | would
propose, and | think people are going to back nme up on
it, "Il find out quickly enough, is that rather than
spend any nore tine on this issue today, and know ng
that the Secretary cannot be bound, but nonethel ess
recogni zing that the requests are in for an energency
hearing on the Western Order, that continued discussion
with respect to what m ght now be call ed Proposal 4,
and that is dealing wwth this mlk from California or
Mont ana or what ever, be postponed, separated off from
the Secretary's deci sionmaki ng on Proposals 1 through
3, and the parties will submt or whatever a request to
have that heard as a reopening of this hearing on the
non-expedited basis of this record with the Western
Order proceeding that we're requesting.

So, in a nutshell, not spend several nore
hours on this issue today, which appears to be a
di gression, and ask the Secretary to consider, both on
this record and ot herwi se, but to consider reopening
for the limted purpose of addressing this issue that
has now cone up today.

MR. YALE: At the Western Order hearing, we
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expect to be called some tine in the near future.

JUDGE HUNT: Now, is that -- is that
agreeable to both those sides, all concerned? M.

Ber de?

MR. BERDE: Yes, Your Honor. The Proponents
of Proposals 1 and 2 do not want any conflict,
controversy, question about the admssibility of this
proposal about double dipping to affect, inpede or
del ay deci sion, energency decision that we have asked
for on Proposals 1 and 2.

Therefore, we would propose to the Secretary
that no consideration of the double dipping i ssue be
addressed on the record of this hearing, and that at
the appropriate tinme, when the Western Order hearing is
noticed, that it be conbined with a hearing on this
single issue with respect to the Pacific Northwest
Order relating to the manner in which -- the
appropriate manner in which the concerns that have
al ready been addressed relating to doubl e dipping be
addressed for this Order, whether on DFA s proposal or
on sone alternate proposal, and | think |I have the
concurrence of others who are present.

JUDGE HUNT: Now, | -- | was |led to believe
that what was offered, what you call a double dipping,

was a nodification concerning Proposals 1 and 2, and it
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was essential for the Secretary to consider this double
di pping in order to make a decision on 1 and 2. That's
why | allowed it. It was a nodification. It was
sonmething for her to consider in deciding 1 and 2. In
other words, it was essential to it.

What | hear now is she can decide Proposals 1
and 2 without getting into this double dipping.

MR BERDE: Correct. Because we've
apparently raised a --

JUDGE HUNT: It's not a nodification then.

MR. BERDE: We don't -- we don't want it
considered at all at this juncture because we're
fearful that it mght delay the decision, the energency
deci sion on Proposals 1 and 2, and we wll -- we wll
address it in greater detail at the Western O der
heari ng.

JUDGE HUNT: | appreciate that, but | --
al so, this should not have been referred to as a
nodi fication of 1 and 2 then, if it stands al one by
itself, and that's why | allowed it for that purpose.

MR. BERDE: | understand that. W would --

JUDGE HUNT: If you're in agreenent on that,
then we can proceed, that what testinony has been
previously presented is to be disregarded, in effect,

as far as this so-call ed double dipping is concerned.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



© 00 N o o A~ wWw N PP

N NN N NN P P P R R R R Rp R p
g N W N P O © 0O N o o M W N P O

212

MR BERDE: Right.

JUDGE HUNT: The Secretary can nmeke a
deci si on based on strictly Proposals 1 and 2.

MR. BERDE: Strictly on Proposals 1 and 2.

JUDGE HUNT: As they stand now.

MR. BERDE: As they stand.

JUDGE HUNT: Al right. 1s there objections
to that? Are there objections to that?

MR. MARSHALL: Your Honor, just a
clarification, if I may. W' ve suggested a nunber --
both M. Van Dam and M. MBride have suggested a
nunmber of technical nodifications to Proposals 1 and 2,
in addition to what was proposed with respect to
California pooling or, rather, pooling on a state
order, such as California or Mntana, and we woul d
certainly want those ot her proposed nodifications to be
hear d.

W're willing to withdraw the proposed
nodi fication with respect to diversions of mlk al so
pool ed on a state order for the tine being, pending
ei ther reopening of this hearing or sone other -- do it
in some other fashion in conjunction with the Western
Order heari ng.

I'"d be happy to --

JUDGE HUNT: | already separated out these
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so-call ed "techni cal changes" as opposed to the ones
t hat concern California pooling.

MR. MARSHALL: Right. The California issue
or, | should say, the state order issue being
controversial and the others apparently not so.

JUDGE HUNT: M. Beshore?

MR. BESHORE: We concur that the -- the
proposals with respect to the California pooling should
be on a separate track, a separate process fromthe
rest of the proposals in the hearing.

| want to make clear, however, that is
wi t hout prejudice to the position that DFA -- that we
haven't heard from DFA yet about with respect to the
energency nature of the consideration of the issues and
the extent to which decisions on -- on this hearing
interlock with decisions on hearings yet to cone.

JUDGE HUNT: Any nore questions of M.

Hol  on? M. Tosi?
CROSS EXAM NATI ON
BY MR TOS
Q In light of all the discussion here about
California and doubl e di pping, the proposal that you're
offering in Exhibit 10, setting up the state units and
the -- and the concepts enbedded in there that have

been simlar to what you' ve presented at other
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heari ngs, --

A Yes.

Q -- should -- should the Departnent consider
this to be a proxy for the California issue or -- or is

this sonething conpletely separate?

A If we had known that that was going to be an
Issue at this hearing, we would have nade this proposa
and developed it to be in line with the other
proposals. If we receive a notice fromthe Secretary
that in conjunction wwth the Order 135 hearing, he or
she is open to that, we my -- we -- we may i ndeed
subm t that.

If we get notice -- if we get no notice that
they're not reopening that hearing, then, you know,
there's no other avenue, but --

Q So, if we cone out with a hearing notice that
reopens Pacific Northwest for the |imted purpose of
doubl e di pping, then --

A Yes.

Q -- what you say here in the -- in Exhibit 10,
we could not consider it on the basis of this
proceedi ng?

A Ri ght .

Q Ckay. | understand. Thank you very nuch.

JUDGE HUNT: Thank you. That's ny
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under st andi ng, t oo.

MR TOSI: Ckay.

JUDGE HUNT: No nore questions of M. Hollon?

MR, BERDE: | assune --

JUDGE HUNT: Yes, M. Berde?

MR. BERDE: | assune it will be noticed at
the appropriate tinme, when the Notice of Hearing is
issued on the Western Order. We will submt to the
Secretary a proposal to be included on -- in the
Northwest -- in the Pacific Northwest Order in that
hearing to consider strictly this issue.

MR TOSI: You'll knowit.

THE W TNESS: Does that nean that we have an
invitation to do that or do we need to wait till we get
one or what's --

MR TOSI: You're free to submt proposals on
anything at any tine.

THE WTNESS: Ckay. Al right. Wth regards
to that, | have one additional statenment to nake
regarding this proceeding and the future 135 proceeding
t hat has been noticed, is that DFA has a concern that
t hose two decisions be either rel eased or effective at
approximately the sane tine, that we feel like we wll
suffer financial harmor we could suffer financial harm

i f, depending on what the Secretary finds, if there's a
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lag and just |ike where we felt |like the Order 30, 32
and 33 deci sions should either be announced or nade
effective on approximately the sanme date.

We think that the Order 135 and 124 deci sions
with regard to Proposals 1 and 2 and whatever gets
noticed in 135 should al so be announced at
approxi mately the sane date, and we're not saying that
30, 32, 33, 135 and 124, all five have to be together.

We could -- we concede that those can proceed on two
di fferent tracks.

JUDGE HUNT: M. Marshall, you have
guestions?

MR MARSHALL: Cross?

JUDGE HUNT: Cross.

CROSS EXAM NATI ON

BY MR MARSHALL:

Q M. Hollon, with respect to your | ast
statenent, could you explain what financial harm DFA

m ght potentially incur if the Pacific Northwest

decision is heard -- is issued before a Western Order
deci si on?
A I think I would prefer to do nost of that at

the Western hearing, but suffice it to say that the
proposal s that we woul d nake at that hearing, you know,

may or nmay not be accepted, but if they were, and there
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was sone lag in the two decisions being announced, it's
concei vabl e we could suffer harm That hearing has not
been noticed yet. So, it would be somewhat -- it would
be a little presunptuous of nme to coment on, you know,
proposal s or testinony or exhibits that would be put in
that case, but suffice to say that we feel |ike we
woul d have harmif they weren't nade effective

t oget her.

Q Well, let's explore that a bit. | think we
all understand, everyone in this room that the DFA has
been pooling on the Pacific Northwest Order and woul d
therefore no I onger be able to do so, at least in the
sanme fashion, once the Pacific Northwest O der decision
i s reached.

A That's --

Q Correct?

A Dependi ng on what that decision says, that
coul d be true.

Q Under what circunstances can there be a quid
pro quo that would provide you additional incone in the
Western Order to offset that or in some way to bal ance

this financial |o0ss?

A Are we in a negotiating node now on the
record?
Q I"'mtrying to evaluate on the record the
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merits of your claimthat sinultaneous announcenents
woul d be hel pful to DFA's financial position?

A Agai n, you know, absent the Notice of
Hearing, | think it's somewhat difficult to -- to put
t hose things into play, other than sinply to say that
we feel Iike we will suffer financial harmif there's a
disparity in the tinme those decisions are announced.

Q Wul d you agree that -- that with every nonth
t hat goes by, non- DFA producers pool ed under Pacific
Nort hwest Order will continue to suffer harmas a
result of such a delay because of the pooling that goes
on today?

A That may be true. Sone of that depends on
the rel ationship of prices, but that could be true, and
| would say that every nonth that goes by, there wl]l
be simlar consequences in the Western Order shoul d
sone of the proposals that we make not be adopted.

Q Appreci ate your candor there. Thank you.

JUDGE HUNT: M. Tosi?
CROSS EXAM NATI ON
BY MR TOSI

Q Just a couple questions. This is just in
case. These are just-in-case gquestions just in case a
decision is nmade by the Secretary not to reopen this in

a conmbi ned hearing with the Wstern O der.
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| s DFA opposed to the double dipping of -- of
-- of the same mlk on a Federal Order and on the state
order that has marketw de pooling?

A Qur position has been and continues to be
t hat performance should drive all of those deci sions,
and if the rules say you do A, B, C, to perform and
that's an econom c benefit to you, then you will do
that, you know. That's the position we took in all of
the previous hearings and in this hearing. So, that
performance drives those deci sions.

Q And is it still DFA s position that it
supports the notion of not being able to pool the sane
mlk on two Federal Orders at the sanme tinme?

A Yes, that would be true.

Q Coul d you offer your views as to the w sdom
of not being allowed by the Federal Order Programto
not permt the pooling of the sanme mlk on nore than
one Federal Order at a tine?

A That -- that, | think, is a |Iongstanding
tradition, and | think it's probably -- I'"'mnot a part
of any of those records, but it seened to nmake sense
that that wouldn't be the case. You shouldn't be on
two Federal Orders at one tine, but we don't -- you
know, our position doesn't oppose that. That cones in

our performance issue that doesn't say that you could
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not pool on two Federal Orders at one tine under any
scenari o.

But if you -- if you have mlk in California,
and if the current state of rules say that you can do
this and it's performance-driven, then we're not
opposed to that.

Q If the Federal Order Program all owed pooling
of the sane mlk on nore than one Federal Order at the
sane tinme, what do you suppose one of the outcones
m ght be if that happened?

A That woul d be a bad outcone.

Q In what way?

A M|k got pooled in the Central Order and the
M deast Order at the sane tine, there would not be --
that woul d be disorderly. It would be a |ot of schenes
set up to try to figure out howto do that. That woul d
not be good for the Federal Order System

Q Wuld -- would it be disorderly in the sense
that we would end up with prices that are ununiform as
to handl ers and producers?

A You could certainly end up with that
scenari o.

MR TOSI: That's all | have. Thank you.

JUDGE HUNT: M. Berde?
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CROSS EXAM NATI ON
BY MR BERDE

Q El vin, you agreed in response to a question
of M. Tosi that mlk on the dairy farmer should not be
pool ed or permtted to participate in the Cass 1
returns of a market unless it perforns, is that
correct?

A That's correct.

Q And woul d you agree that performance neans
that the mlk of that dairy farnmer does in fact service
either on a daily, seasonal or reserve basis the C ass
1 needs of that market?

A What ever the rules are, that it neets those
rul es, yes.

Q And if it does not, it ought not to be
consi dered a producer entitled to participate in the
returns of that market?

A Yes, that's true.

Q And woul d you agree that the California mlk
t hat was paper pooled in the Upper Mdwest Order would
not neet that performance criteria that you have
descri bed?

A Well, at the tine that it was and currently
is, it does neet the criteria that's there. CQur

position was that the criteria needs to be nore -- nore
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structured for mlk that was a | ong di stance away. So,
we provided a structure for that, and we think that's
t he best structure that was offered.

Q Well, the California mlk certainly did not
nmeet the reserve or ready reserve or current needs of
the Cass 1 market of the Upper Mdwest, did it?

A No. The current rules say you touch base
once for life and don't | ose association, and you've
met the rules. So, --

Q | understand that that's what the rul es say
and that's what gave rise to the need for anendnent of
those rules, isn't that correct?

A But | don't think that to say that if you net
the rules, you know, that -- that -- that --

Q So, you woul d distinguish --

A -- 1I's wong.

Q -- between fromrul es and performnce,
woul dn't you?

A We offered better rules.

Q And the better rules neans perfornmance, --

A Yes.

Q -- which in turn neans supplying the Cass 1
needs of the market?

A We offered better rules and that's -- that's

right. Supplying the needs of the nmarket, but we
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of fered better rules, but those were the existing rules
in place at that tinme and now.
Q | understand that. Thank you.

JUDGE HUNT: Any others for M. Hollon?

(No response)

JUDGE HUNT: Thank you, sir.

(Wher eupon, the witness was excused.)

JUDGE HUNT: Any other wi tnesses on the
proposal s, for or against or conment?

(No response)

JUDGE HUNT: Al right. M. Marshall?

MR. MARSHALL: Thank you, Your Honor. Just
for the record, | would like to join in the request
that M. Berde indicated earlier as to NMV' s position.

NDA joins in the request that a hearing be --
excuse ne -- that a decision be issued on an energency
basis with respect to Proposals 1 and 2 as have been
heard here today, and | would like to add the
addi tional thought that the device of a final decision,
such as has been used in other proceedi ngs, m ght be
the best way to get that issue dealt with quickly while
the I onger issue of California and Montana doubl e
di ppi ng i s addressed.

JUDGE HUNT: Any other comments on the

expediting the decision? M. Beshore, you have
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sonmething? |s there anything else having to do with
Proposals 1 and 2? Yes, sir, M. Beshore?

MR. BESHORE: We may wish to call M.
Mykrant z back, but I'd need a few m nutes to di scuss
that possibility, just for one question or two.

JUDGE HUNT: All right. W can go off the
record while you discuss that with him

(Di scussion off the record.)

MR. BESHORE: Yes. W'd like to ask M.
Jonbl onski fromthe Market Adm nistrator's Ofice to
testify briefly on one very narrow and techni cal
subj ect area, and he has agreed to.

JUDGE HUNT: He has agreed to?

MR BESHORE: Yes.

JUDGE HUNT: All right.
Wher eupon,

GARY JONBLONSKI

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

JUDGE HUNT: All right. Please state and
spell your nanme, sir.

THE WTNESS: M nane is Gary Jonbl onski ,
GARY J-A-B-L-ONS-K- 1.
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DI RECT EXAM NATI ON
BY MR BESHORE

Q By whom are you enpl oyed, M. Jonbl onski ?

A Federal M|k Market Adm nistrator on the
three Orders, 124, 135 and 131.

Q kay. And what's your capacity there?

A Assi stant Market Adm nistrator.

Q Are you famliar with the interpretation and
appl i cabl e of the pooling provisions of -- of Oder
1247

A Yes.

Q Ckay. Can you tell us -- there's a -- a -- a
pooling techni que that has been referred to in sone
contexts as pyram ding of pooling by which, under sone
Order | anguage, organization -- pooling handl ers have
been able to use one unit of deliveries to distributing
plants to qualify a nmultiple of units of deliveries,
say five, if there's a 20-percent delivery requirenent,
to qualify five deliveries at a supply plant which in
turn could qualify the same nmultiple of additiona
di versions to non-pooled plants. That's what | nean by
pyram di ng.

A Ckay.

Ckay. Is -- does Order 124 as interpreted

allow for that type of pooling of mlk?
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A No, it doesn't. It has not been interpreted
to allow that to happen. The way it's been interpreted
is that mlk that ends up at the pool ed distributing
plant is the mlk that we have all owed people to use as
a basis for their diversions.

If there's a hundred pounds goes to the
supply plant, 20 pounds goes to the pool ed distributing
pl ant, we have a 20-percent requirenent, 80 pounds gets
shi pped out to perhaps a cheese plant, and then the
hundred pounds at the supply plant, |ike you said, they
could -- if the diversion limts were 80 percent, they
coul d divert another 400 pounds off of that hundred-
pound delivery to that pool ed supply plant.

What we | ook at is the delivery that actually
goes to the pooled distributing plant fromthe supply
pl ant and that's the anount of mlk that we allow them
to divert off. So, the deliveries of the cheese pl ant
are not part of what we count -- call a basis for
di ver si on.

Q Thank you.

MR, BESHORE: | have no other questions.

JUDGE HUNT: Any questions of M. Jonbl onski ?

(No response)

JUDGE HUNT: Thank you very nuch, sir.

(Wher eupon, the witness was excused.)
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JUDGE HUNT: Anything el se on Proposals 1 and
27?

(No response)

JUDGE HUNT: All right. M. Cooper, you have
anyt hing on 3?

MR. COOPER: Proposal Number 3 is the usua
Agricul tural Marketing Service proposal. It puts
peopl e on notice that other changes may be made in the
Order provisions performng in an incidental manner as
a result of the proposals that nay be adopted herein,
and | don't believe any testinony is necessary.

JUDGE HUNT: Any comments on -- on 3?

(No response)

JUDGE HUNT: All right. Then on briefing
dates, how nuch tinme do you need to submt your briefs?
Any suggestions? M. Berde?

MR, BERDE: Wen is the record going to be
del i vered?

JUDGE HUNT: It generally is two weeks turn-
around.

MR, COOPER W asked for five days.

JUDGE HUNT: Five days.

MR, COOPER  But that doesn't nean we'll get

MR. BERDE: It's difficult nowto pick a date
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for the subm ssion of briefs w thout know ng for
certain when we will get the record, but assumng --

JUDGE HUNT: Just a second. Do you have any
i dea when you m ght have the record? WII| you be
preparing the record or will sonebody el se be
transcribing it? It should be ready by the end of next
week, | would think, but 1'Il have the hearing clerk
get on them

MR. BERDE: Well, on behalf of the Proponents
who are asking for energency action, we would --

JUDGE HUNT: Let's say the 14th. It should
-- that'd give them six days.

MR, BERDE: That is, we'd get the record?

JUDGE HUNT: To get the record. It has to be
sent out to you. You' d have to order it, yes.

MR BERDE: Yes.

JUDGE HUNT: Pardon? Yes, M. Tosi?

MR. TOSI: Yes, Your Honor. This is the
fourth hearing that we've had now about pooling issues
and the Federal Order System and what we've been doi ng
up until this hearing, and it seens to have worked out
quite well, is, is that when we get the hearing record
and -- and when we neke that available, we're able to
put that up on the Internet, and previous decisions by

some of your coll eagues have said, well, once it's
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avai l able on the Internet, so many days after that, --

JUDGE HUNT: Ckay.

MR TOSI: -- briefs would be due or
corrections to the record and then briefs, and then for
every day that they're -- that that record is del ayed,
we could add a day --

JUDGE HUNT: Al right. |If that's been
wor king, then | see no reason to -- you're agreeable
with that systenf

MR, TOSI: Then | guess the only thing to
decide is how nmuch tine after once the record's
avail able, --

JUDGE HUNT: Ckay. Al right.

MR TOSI: -- do you want corrections and
t hen once the corrections are in.

JUDGE HUNT: All right. Wat's been the past
practice -- for the other two hearings, what's been the
time? Wiat's the tine table?

MR. TOSI: Two weeks for corrections once the
record' s nmade avail able, and then --

JUDGE HUNT: After it's on the -- after it's
on the Internet, three weeks fromthat date?

MR. TOSI: That's correct.

JUDGE HUNT: Can you notify the parties when

it's avail abl e?
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MR TOSI: W haven't really been notifying
people. It just appears up on the Internet.

JUDGE HUNT: So, they've got to check, and as
soon as it appears, they' ve got two weeks.

MR. TOSI: W've been very good about as soon
as we get it, we verify that the electronic version is
t he sane as the paper version and put it up on the
Internet. Exhibits take a little bit |onger because we
send themout to be scanned, --

JUDGE HUNT: Ckay.

MR TOSI: -- and then that usually takes
about three nore days, but past decisions have been
it's from-- fromthe tine that the hearing record
itself, the transcript of the proceeding, is -- is --
is put up on the Internet, two weeks fromthat date,
corrections woul d be due.

JUDGE HUNT: Al right. Two weeks fromthe
time it's on the Internet for corrections.

MR. TOSI: And then whatever date that is,

t hree additional weeks for briefs.

JUDGE HUNT: Three weeks after the
corrections date?

MR. BERDE: Three weeks is -- three weeks is
okay with us.

JUDGE HUNT: All right. That's fromtine of
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corrections. So, all together, that's five weeks then?

MR TOSI: That's correct, Your Honor.

JUDGE HUNT: All right. 1Is --is --1is
everyone in agreenent on that protocol?

MR. BESHORE: We're in agreenent. | think we
ought to set a tentative date, based on an assunption
of when the record's going to be --

JUDGE HUNT: How |l ong does it take to scan
the transcript into the -- on the Internet, to get it
on, after you get it? Assumng it's available a week
from Friday, how long would it take?

MR. TOSI: Usually when we get the record, we
get a paper copy and a -- and an --

JUDGE HUNT: Onh, you just use the disk?

Ckay.

MR TOSI: W put the electronic copy usually
the sane day up on the Net.

JUDGE HUNT: Well, let's see. Let's shoot
for the 17th as the date that it's on the Internet, M.
Beshore. So, then it would be January 1st, be January
2nd, | guess, would be the corrections.

MR. BESHORE: That will never work.

JUDGE HUNT: Okay. Well, we're here to --

MR. BESHORE: That's for corrections?

JUDGE HUNT: That's for corrections, and then
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three weeks after that would be the 23rd for the brief.

MR. BERDE: January 23rd?

JUDGE HUNT: Yeah. That's tentative. |If
there's a delay in getting it on the Internet, then, of
course, everything will slide by whatever days --

MR. TOSI: For exanple, Your Honor, if the
hearing record isn't put up on the Net, say for
exanpl e, until Decenber 19th, then corrections wuld be
due --

JUDGE HUNT: Two days after that.

MR TOSI: -- the 4th of January.

JUDGE HUNT: January.

MR. TOSI: And then the 25th of January,
briefs would be due, for exanple.

JUDGE HUNT: All right. Everyone understand
that? We're going -- the starting date will -- we'l|l
assune it's the 17th.

MR, BERDE: Briefs are due between January
23rd and the 30th is what it conmes out to, but then the
target date is January 23rd?

JUDGE HUNT: That's right.

MR. BERDE: GCkay. And that is upon the
assunption that the schedule that M. Tosi just
described is in fact conplied with?

JUDGE HUNT: Yes. Assunming the 17th is the
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starting date.

MR. BERDE: Yeah.

JUDGE HUNT: That's when it's on the
| nternet.

MR. BERDE: Assum ng avail abl e.

JUDGE HUNT: Now, that has -- now, that
hasn't been confirned yet. | haven't confirned that,
but now, that's what we're -- we're shooting for

MR. BERDE: Yeah.

JUDGE HUNT: Does anyone object to that?

MR. COOPER By --

JUDGE HUNT: M. Cooper?

MR. COOPER: By the record on the Internet, |
think we're tal ki ng about the transcript.

JUDGE HUNT: The transcripts.

MR. COOPER. The exhibits go on a few days
| ater because they have to go out, but | don't think we
have to delay the exhibits because |I've got all of them
in nmy hand.

JUDGE HUNT: Ckay.

MR COOPER It's not going to take very | ong
to do that.

JUDGE HUNT: | haven't heard anybody el se
make any comment about del ay because of exhibits.

Al right. 1Is there anything el se?
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(No response)

JUDGE HUNT: All right. Then if there's
nothing further, then we'll close the hearing.

Thank you very nuch.

(Wher eupon, at 3:52 p.m, the hearing was

concl uded.)
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