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PROCEEDI NGS
8:00 a.m

JUDGE BAKER: Good nor ni ng.

The hearing will please cone to order. This is
Day 4 of this hearing relating to the consideration of
proposal s to make various changes to the Northeast
Sehedtte Federal M Ik Marketing Order. It is a public
hearing, a rul emaki ng promul gati on hearing, in which all
parties who have an interest are invited to testify and
i ndeed they can submt testinony upon any or all
proposal s.

If there is anyone who would like to testify or
ot herwi se offer evidence, please |let nme know.

| think we were on Proposal 7 |ast evening, and
we' ve had sonme snmall testinony, sone mnimumtestinony on
Proposal 1. During the first three days, there were 30
exhibits identified and/or admtted into evidence. W are
now ready to proceed.

| am going to note that this is Friday, the
13th. Very well.

M. Beshore, prior to beginning, M. English
wanted to make a conment.

MR. ENGLI SH: Your Honor, before that happens,

EXECUTI VE COURT REPORTERS, | NC.
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| think there's sonme people who want to be heard on that
issue in terms of whether that can conme up or whether they
shoul d be able to do that. M. © Vetne did not know that,
and before we, you know, return to that, perhaps that
should wait until the end. | think M. Vetne is going to
make that pitch

MR, VEFNE BESHORE: Well, we m ght be done
before he conmes into the room

MR. ENGLI SH: He's not here, and it's not
[imted. Nothing's been added—toe that [imted on Proposal
7.

MR. BESHORE: Well, at least his direct
testinmony was quite limted, and | think it's appropriate
to do that.

MR. ENGLI SH: There were a coupl e things
yest er day.

JUDGE BAKER: Oh, you're keeping track, M.
English. You know nore about the presentation than | do.
M. Vetne, we have waited for you.

Do you want to call your w tness?

MR. BESHORE: Yes, | would. 1[1'd like to recal
Bob Wel | i ngton.

JUDGE BAKER: Very well. M. Wellington, you
have previously been sworn in this proceeding.

EXECUTI VE COURT REPORTERS, | NC.
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Wher eupon,
ROBERT WELLI NGTON
havi ng been previously duly sworn, was recalled as a

wi t ness herein and was exam ned and testified further as

foll ows:
DI RECT EXAM NATI ON
BY MR. BESHORE:
Q M. Wellington, you've been sworn and

previously testified. Wre you in the room when Dr.
Yonkers testified yesterday?

A No, I was not. | had to be over on the Hill.
| had a presentation before the House and the Senate
staffers. So, | could not be here, and t+—ve—heard after
reading his testinmony, and | found there were sone

m scharacterizations frommny testinony fromthe | ast

heari ng, and so the—daybefore—thehearing | pulled ny
testimony fromthe hearing record on that, | just wanted
to enter that in as to what the attention was focused on
at the last hearing.

Q Ckay. By the last hearing, you're -- you nean
the references in Dr. Yonkers' testinony to the

proceedings in the Class 3 and 4 nake all owance?

EXECUTI VE COURT REPORTERS, | NC.
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Yes.
And that hearing took place in May 20007
Yes, correct.

In this very room | believe.

> O >» O >

That is true, also.
Q Okay. Now, would you just proceed with your

comments in response to Dr. Yonkers' testinony?

A It's basically a repeat of what | said on the
hearing record at that point. It was on Pages 1486 and
1487 of that hearing record. | was commenting on the nake

al |l owmances, and | noted that for non-pasteurized fat dry
mlk, using the sane criteria as Dr. Ling, he came up with
a cost of 17.2 cents per pound, but the issue here is,
what | further stated, that non-fat dry mlk, for non-fat
dry mlk, clearly we could not go to a make al |l owance of
17.2 cents because our 17.2 cents of non-fat dry mlk
relates to the fact that our plant is a balancer of mlKk
and is operating at nuch | ess capacity in the md part of
t he week nobst of the year, and during nost of the week in
the Fall part of the year. That's why our costs are only
17 cents, because of those factors.

We think that the national mlk proposal of 14
cents is near to where it probably should be. If we could

operate our plant around the clock basically throughout

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



o K& W N R

© 00 ~N o

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

1114
the year, we think it could probably be at about that
| evel . The additional costs at sone point, we're going to
have to see—— seek for the additional costs at sone
point, we're going to have to seethefarket—taking—atook
at- seek marketw de service paynents for that. That's not
a topic here at this particular hearing, and | don't
really want to discuss it, but that's why we think we
should -- that's where -- that's where we think we should
come from
| f you gave every powder manufacturer over 17

cents to nake powder, everybody would want to nake powder,
and we recognize that. So, we have to find a different
way to accommodate that for the marketplace. That's why I
do not agree to the point of 17 cents because | felt that
was not the right hearing to be doing that as this woul d
be and that's why——part—of—the—reasonr one of the reasons
we sought this particular hearing.

Q Okay. So, in that -- in that hearing, Agrimark
and ABE&E ADCNE did not attenpt to advocate a nake
al | owance that al so covered bal ancing costs in the
Nort heast as you have read your testinony, correct?

A And particul arly Agrark Agri mark. There was
sonme di sagreenent on sone of the make all owances for Cl ass
3 nore than Class 4.

EXECUTI VE COURT REPORTERS, | NC.
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Q Okay. Thank you.

JUDGE BAKER: Are there any questions? Yes,
M . Rosenbaunt?
CROSS EXAM NATI ON
BY MR. ROSENBAUM

Q M. Wellington, | know that you are -- well, |
shoul d ask you. Did you read the tentative final decision
when it came out?

A Yes.

Q Now, Dr. Yonkers quoted at great |ength from
t hat deci sion yesterday, and USDA's explicit conclusion
that the nake allowance it was setting was high enough to
cover the costs incurred by the balancing plants. Do you
recall those statenents?

A Yes, | do.

Q And it's absolutely true that anyone had the
opportunity, if they st+++ so wi shed, to submt coments
with respect to anything and everything that USDA has
stated in that tentative final decision, correct?

A That's true, if we wanted to influence what
t hat decision would be. We felt that trying to influence
t he make all owance to go from 14 cents to a higher anpunt
was not sonething that would be appropriate to do that for

bal anci ng.

EXECUTI VE COURT REPORTERS, | NC.
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Q If you sinply wanted to comment and state that
you di sagreed with USDA's factual conclusion that the nake
al | owmance that as it had been set was high enough to cover

all costs of the bal ancing plant, you had the opportunity

to make --
A | had the opportunity and in fact did that on
the wi tness stand. | didn't feel | also needed to do that

in brief because ny goal here was not to say the
Depart nent was wong on their nunber.

Q USDA did not itself participate at the hearing,
but they are the ones who wote the decision, based upon
what they believed the hearing established, correct?

A Correct.

Q And ABE&E ADCNE had t he opportunity to file

comments stating that although they potentially,
concei vably, stated that rather although they ¢+sagreed
with the make all owance, they thought the Departnent was
wrong in characterizing the make all owance as being | arge
enough to cover the cost of balancing. ABE&E ADCNE coul d
have said that, right?

A We coul d have, although like |I said, we
normally put in coments if we disagree with the
concl usion of the Departnent, and if -- and -- and in that

i nstance, we did not disagree with the conclusions of what

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064
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they were trying to do.

Q Well, -- and -- and what you did tell the
Departnent is that it "should use all credible, reliable
information available to it", and you believe the
Departnment did so and comrend the decision in that regard.
That's what ABC&E actually told the Departnent in the
comments it filed on February 9, 20017

A And -- and in regard to the 14-cent nake
al | owmance, we believe the Department did do that. Even
t hough we had a hi gher make all owance, we thought that
that -- if we were going to deal with the orderly
mar keting i ssue, we had to cone up with a make all owance
that we felt was a reasonable one for the whole country
because this was the entire Order, and we were -- it would
not be reasonable for nme to be representing dairy farmers
to come up with a higher nake all owance to represent our

bal anci ng. We thought that needed to be directly handl ed

by -- by balancing issues, such as marketw de service
gtidance payments.
Q Well, but the Departnent had al so stated that

it was sure that it was covering the cost of bal ancing
because the RBS RBCS survey on which it was basing the
make al |l owance had itself been based upon the cost of

pl ants that were operating at |ess than 50 percent

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N S T T e
O © 0 N o o~ W N B O

21
22
23
24

1118
capacity, correct?
A That's correct, and |I can tell you that |

testified that | disagreed with that particular cost study

t hat was done. | don't think it was done with the sane
i ntenti ons.
Q And -- and -- and the fact of the matter is,

sir, you testified already at this hearing that your
pl ants are operated at greater than 50 percent capacity on
an annual basis?

A Yes, they are.

Q And you've also testified at this hearing that
-- that USDA should not attenpt to set nmarketw de service
payments to cover the bal ancing costs incurred by any
particul ar plant, right?

A | think it should be covering the plants
involved. | can tell you what our particular costs are
regardi ng that.

Q | believe you testified that the USDA shoul d
rely upon Dr. Ling's study rather than attenpting to linmt
the cost of any individual plant.

A Yes, that is true.

Q Because any individual plant my be engaged in
all kinds of activities other than bal anci ng, correct?

A That's true.

EXECUTI VE COURT REPORTERS, | NC.
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Q And you don't dispute the accuracy of USDA's

statenent that the RBES RBCS plants that are included in

the survey that led to the make all owance in fact did

operate at |l ess than 50 percent capac

ity, do

you?

A | don't -- that, | don't know. | can tell you

at the time, we were operating above 50 percent capacity.

We were actually operating at a highe

were during 2001.

r capacity than we

Q Vell, I"'m-- I'"mtrying to focus specifically

on the factual conclusions that USDA had reached based

upon the hearing record at the make al |l owance heari ng

whi ch was that in ether butter powder

pl ant s

that had the

RFES RBCS survey which were the foundation of the make

al l owmance that was set were plants that operated at | ess

t han 50 percent capacity on an annual
di spute that was true?

A That, | -- when | | ooked at
a very difficult tinme believing that

- | can't dispute it fromup here.

basi s? Wuld you
t hat number, | had
nunber, but | don't

Q You don't dispute that USDA reached that

concl usi on based upon the sworn testinony of M. Shad who

was the one who testified --

MR. BESHORE: Wait a m nute.

That

is not an

accurate statenment of either M. Shad's testinony or the

EXECUTI VE COURT REPORTERS,
(301) 565-0064
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record. | nmean, the evidence -- the percent utilization
nunmbers were out of the RFES RBCS study which is not M.
Shad's study, and he had no know edge of any utilizations
of any of the plants, other than perhaps as it relates to
that study. So, that is conpletely unfair to attribute
those factors in that study to M. Shad.

JUDGE BAKER: You coul d ask hi m whether or not
he disputed it.

MR. BESHORE: Well, the prem se was m sl eadi ng
and incorrect.

JUDGE BAKER: He could state if he disputed it,
M . Beshore.

BY MR. ROSENBAUM
Q Let me sinply ask you, M. Wellington. Do you
recall M. Shad taking the stand and testifying at these
heari ngs that the average plant utilization at the plants

that were included in the RFES RBCS cost study operated at

an annual average utilization of 47.9 percent?
A No, | didn't record that. | didn't recal
t hat .
MR. ROSENBAUM That's all | have.

JUDGE BAKER: Thank you, M. Rosenbaum

Are there other questions for M. Wellington?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064
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Yes, M. Tosi.
CROSS EXAM NATI ON

BY MR. TOSI:

Q Thank you for appearing again this norning,
Bob.

" m confused now. Yesterday when -- when | was
aski ng you questions, you indicated to me yesterday, if ny
menory serves nme right, that you couldn't -- you did not
share what your real cost information was for bal ancing
and that you relied on the Ling study to tell you what it
is, and then once you got that, then you in turn agreed
with what he told you what it cost and you agreed with it.

A To isolate those costs of balancing, Gno. W
were talking at the other hearing what the costs were of
maki ng powder, okay, and then the cost per pound to get a
make all owance. At this point, we were trying to isolate
because there are nore cost factors involved. So, we were
trying to isolate those costs. If | were to
| ook at those sanme cost basis now, they would be slightly
hi gher. | don't have the nunbers, but | know all the cost
factors have gone up and our pounds have gone down during
t he 2001 conpari son.

Q To the extent that you're saying that you know

what your costs are today, do you see that as being

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064
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sonething different -- with regard to your testinony
today, is it fair to characterize it this way, that you
know what your total costs are, but the costs that you're
attributing as a result of balancing Class 1 market is --
is --is --

A thts This would be a nore difficult point to
i sol ate --

Q to To bal ance that total cost, how nuch of it
could be attributable to Class 1 was isolated for you by
the Ling Study?

A The total cost of the plants involved, yes.

The total cost -- the total cost. That's what we were
trying to isolate within the plant, what those costs were.
This issue right now that | was concerned about was the
fact that he did not say, gee whiz, we have this wonderful
make al |l owance and it covers our nmarket, that |
specifically said that that was an issue that needed to be
directed -- that needed to be handl ed separately fromthe
make al | owance i ssue because if you accommmodate plants
t hat were operating at 50 percent capacity, then you could
make a | ot of noney at a 100 percent capacity and not want
to reduce noney for the Class 1 market.

So, | nean, that's -- that's the issue, saying

that we needed to focus it on that. That was the point,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064
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that we did not say everything was hunky dory on Cl ass 4.
We needed our market service to |look at that, and |I said
t hat back at the hearing, too.

Q Ckay. The cost things that you' re tal king
about today would be total costs?

A Maki ng powder at our plant, correct.

Q Okay. That cost does not include then cost
that's attributable to balancing plants in the Class 1
mar ket ?

A It includes the cost of maki ng powder at our
pl ants. W nake powder at bal ancing plants in the Class 1
mar ket and we incur that cost. There's a different issue

Q Okay. But it seenms, at |least the way | think I
under stand right now, how perhaps you ret+ed can rely on
one study as to say that -- and -- and the fundanment al
basis of Proposal 7 seens to rest on the notion of sone
measur enent of unused plant capacity, trying to attach a

value to that and attri bute that and characteri ze that as

a cost, and it would seemto ne then that -- and the way
that the -- | think that you're interpreting this is
you're saying, well, that's -- that study then hel ped you

i solate the costs associated with bal anci ng because it had

an i nmpact on unused plant capacity.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064
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A Yes, that's correct.

Q That what this norning you're telling me is
ot her cost is --

A ' m saying --

Q ate Are you tal king about the costs that are
unrecover abl e because of unused plant capacity?

A " mtal king about that our costs tend to be
hi gher because of unused plant capacity. That's why we
have 17 cents, right? Okay. |If we were operating near or
at full capacity, we believe those costs would be cl oser
to that 14-cent range. So, we have additional costs in
regard to that. That's one of the reasons we have
addi tional costs back when we testified at the tast Cl ass
1l hearing, and if | were to go in and isolate, well,
whi ch of those costs are associated wi th bal ancing, well,
the fact is that if we did have a higher capacity, ny
costs woul d probably go down a penny a pound for every 10

percent. So, maybe that's 17. |If | added 30 percent on

to our utilization [ast year which was 60, | added 10, I'd
get from17 down to 14. | nean, |I'mjust saying that's --
that's the way we look at it onit. | can just tell you

what our costs were, okay, and | can tell you that we al so
realized that when we tried to isolate the cost of
bal anci ng our plant, there are a | ot of other factors

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064
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i nvolved. That's why we said that.

Q Al right. Believe me, I -- | do grasp, you
know, the notion that when you're attributing your costs
to the product that you're making and how you assign that
over, the quantity of product, and end up with -- and
convert that, as | think you have, into so many cents per
pound, that you're saying that that's basically what it
costs and in effect it becomes your plant make all owance,
if you will, but we're still taking into account all of
t he unused plant capacity, and if that's a total cost,
being able to isolate on just Class 1, that would seemto
be a nunber that would be sonething |less than the total
that you're attributing to Class 1, and then in that
regard, you know, to the extent that one wants to
interpret what the Departnment says about covering the
total cost of balancing, | think it's difficult to
concl ude that sonmehow the cost of bal ancing hasn't already
been covered.

A VWhat we're saying on that, yet—knew G no, is
t hat we have additional costs involved, and when that
happens, just like it said in the Ling study, it brings up
your average cost, your average neke all owance, okay, and
-- and for all your products.

That's a way of |ooking at the difference in

EXECUTI VE COURT REPORTERS, | NC.
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cost. You're saying, well, the 17 cents is what it costs
because it has everything init, and it's really 16 cents
because you add -- because there are other factors in
regard to the Class 1 differential. What |I'msaying is
this is the cost. This is saying what the cost is, okay,
and | can tell you that at |east according to Ling's study
and the ones that we did, that if you |lower the
differential, if you raise the utilization percentage,
then you can | ower those per unit costs.

Okay. Now, if that question is saying, well,
gee, should it be -- it would be 16, 15, 14, yeah, al
t hose things would be inpacted by that, which is saying
t hat we have additional costs involved and even at the
ot her hearing, we felt that you can't accommodate a narket
that's doi ng balancing with a nake all owance unl ess you're
goi ng to encourage production of that product.

| f that 50 percent nunber -- and | can't
di spute it fromhere, but | can just say that if that 50

percent nunmber is correct, and we get another penny per

pound for every 10 percent utilization, and |I'm making
noney at 50 percent, I"'mnot but if I were, at a 100
percent, |I'm making five cents nore per pound, and |'m not
going to release that noney for any mlk, but | get

anot her 40-50 cents.

EXECUTI VE COURT REPORTERS, | NC.
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Q | can -- | appreciate your coments and your
statenent that if the make all owance is too high, then you
put in effect the trimrate for causing that additional
pr oducti on.

A And that's why we didn't say we need 17 cents.

Q But to the extent that -- that the Class 3 and
4 prices -- excuse ne -- Class IV prices were based on
mar ket prices and that the Class 4 prices is also designed
to be the market clearing price, would you say narket
clearing depends on the narket? Depends on the cost
involved in that particular market?

A That's why we're trying to go to a market
service paynment on a market-by-market region, even in this
mar ket, so we can nmake it -- so we can adjust it so it is
mar ket - cl eari ng because we have hi gher costs because of
bal ancing. That really is the intent of why we tried to
focus and separate the two issues out and that's what ny

comment was, that we needed to separate the two issues

out .

Q Ckay. By the way, with respect to your costs,
are you -- do you factor in the revenue side of --

A Not against cost. |If you want to factor in the
revenue side, then you -- then you have profit or | oss.

Q Ckay. But when you decide to ship to the Cl ass
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1 market and you do so because there's a cost and there's
a revenue factor to it?

A We | ook at that, but we al so, depending on the
time of the year, we also |look at it to make sure we serve
that Class 1 market. So, that is a priority in our
or gani zati on.

Q Ckay. Wouldn't the same be true of Cl ass 4,

there's a revenue side?

A Sure. It's what you earn on selling Class 4
pr oduct s.

Q Ri ght .

A In response to that, particularly because |I'm
not doing non-fat dry m |k powder, |'m not going to be
able to get any kind of prem um product. |It's a very
straightforward commodity. |It's sold basically at or
around the support price. So, it's not -- you may have

pay premunms on the mlk, on all your mlk, you're paying
sonme on your Class -- what's nade as powder, and you're
not getting anything on that. CCC doesn't give you the
oppotrtuntty a premum So, | nmean, there is -- there is
i ssues on that, but | wouldn't think it would be like
that, but it's -- it's not -- it's a nuch different
revenue stream

MR. TOSI : Il think that's all | have. Thanks,
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Bob.
JUDGE BAKER: Do you have questions?
CROSS EXAM NATI ON
BY MR. ROSENBAUM
Q Can you confirmfor me, M. Wellington, that

participants in the RFES RBCS survey, as it was used for

pur poses of the make all owance, included both Land O Lakes
and the Dairy Farnmers of America?

A Land O Lakes was in, and | believe Dairy
Farmers of Anmerica, yes. Yes.

MR. ROSENBAUM That's all. Thank you.
JUDGE BAKER: Thank you.
M. Vetne?
REDI RECT EXAM NATI ON
BY MR. VETNE:

Q Bob, I"'ma little bit confused now. Referring
to, | think it is, Exhibit 12, the Ling study in this
heari ng as opposed to the survey in the other hearing, is
it your understanding that the intention that the
mar ket wi de service paynent be based on all unused plant
capacity as opposed to the unused capacity attributed to
Class 17

A No. It's to Class 1. That's what the Ling

study | ooked at.
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Q Ckay. So, | nean, you were asked sone
guestions that seenmed to assune that all unused plant
capacity was factored into the Ling costs.

A If | said that, that was not ny intention.
Fhose—costs—were—ust—For—ting— We | ooked at just relating
costs.

Q OCkay. So, then there is unused capacity in
manuf acturing plants that is not attributable to Class 1?

A Absol utely. That's once again why we went to
the Ling study, to | ook at the isolate.

Q And you don't have to include that unused

capacity as part of your market service for your conpany?

A No, no.

Q And there are -- there are alternative ways of
bal anci ng daily and seasonal fluctuations. Are -- are any
of those balancing alternatives available at -- at costs
conparable to -- to manufacturing non-fat dry m |k and
butter?

A Not to our costs. That's why we use the plant.
They may be el sewhere in the market but not -- not -- not

avail abl e to us.
Q But you do use other neans on occasi on?
A Certainly.

Q And to the extent you use them you don't
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propose to recover the additional costs for that
al ternative nmeans of bal anci ng?

A If those costs are beyond what the bal anci ng
Class 1 is, yes.

Q That's not nmy question. M question is, would
your bal ancing Class 1 #se—& using neans other than making
butter and powder? , De do you want to recover the
addi tional costs for selected and different while you're
bal anci ng?

A Yes. It's the cost of balancing, no matter how
you do it. We're |looking at the efficient way for butter
and powder. Fhat—s—true—

Q That's true. So, -- so, when -- when you decide
to use cheese or -- or sell mlk to Wsconsin, transport
mlk to Wsconsin, you want to recover the additional
costs from marketw de service paynents te—a#n ,the anpunt
in addition to manufacturing butter and powder |ocally?

A No, because our -- what we're |ooking at is our
costs involved. Those are a higher cost for us, and so we
didn't factor in those costs. W said what we view as the
nost efficient, and so that's the |level of cost that we
t hought was appropriate. |If we had to nove that mlk to
W sconsin, it's a lot nmore costly for us than running it

into a butter or powder plant.
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Q Ckay. And so, and when you do that, would you
expect to get nore in marketw de service paynents then?
A No.
Q | see. Okay.
JUDGE BAKER: Thank you.
Are there any other questions for M.
Wel li ngton? M. Beshore?
MR. BESHORE: Just real quick, Bob
RECROSS EXAM NATI ON
BY MR. BESHORE:
Q In -- in the three and four years when your
costs were over 17 cents, how nuch was it per pound?
A 17 cents a pound for powder.
Q The deci sion that the Secretary-—s—about—to cane

out with for the make all owance is around 14 cents a pound

roughly, and, you know, you were satisfied with that
because the uni queness of the Northeast Market, you
believe, was intended at that time to address the
additional costs in a marketw de service --

A That's what | said my testinony.

Q VWhich is why we're here
A Yes.
Q Thank you.
JUDGE BAKER: Very well. Are there any other
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gquestions?

(No response)

JUDGE BAKER: Let the record reflect that there
are none.

Thank you very nuch, M. Wellington.

(Wher eupon, the w tness was excused.)

MR. BESHORE: Thank you for accommpdating M.
Wel I'i ngton, Your Honor.

JUDGE BAKER: | ndeed, you are wel cone.

Now, is there anyone el se who wi shes to give
testimony with respect to Proposal 7?

(No response)

JUDGE BAKER: Let the record reflect that there
is no response, and we are now ready to nove on.

The first several anmendments were proposed by

New York State Dairy Foods, Inc. | understand from sone
comments | ast night that certain witnesses will be giving
testimony on proposals out of order. That will be all

right, but can we call the w tnesses now, please?

MR. ENGLI SH: Your Honor, | think what we had
di scussed was that naybe a couple of the people who are of
t he non-consultant variety m ght testify about Proposals
1, 2, 3 and 4, and then, to the extent that the proposals
sort of mutuwatty inter relate, we can go in a different
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order as convenient for the parties, especially M. Vetne
and his clients, who have been very patient, but | would
call M. Fitchett at this tine.

JUDGE BAKER: Very well. Did you say you've
been patient or M. Vetne?

MR. ENGLISH: | said M. Vetne has been
patient.

JUDGE BAKER: Oh, M. Vetne's been patient.

Al right. Thank you.

MR. ENGLISH: | amjust trying to nove this
al ong.

JUDGE BAKER: Very well. M. English, try to
have the witness identify what proposal he is addressing.

MR. ENGLISH: He wll.

(Pause)

MR. ENGLI SH: Your Honor, in response to your
gquestion, M. Fitchett will address both Proposal 1 and
Proposal 2.

JUDGE BAKER: Very well. Thank you.

MR. ENGLI SH: Your Honor, | have handed a
statenment which is a cover page plus four pages and ask
t hat be marked.

JUDGE BAKER: This will be so marked as Exhibit

31 for identification.
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(The docunment referred to was
mar ked for identification as
Exhi bit Nunmber 31.)

MR. ENGLI SH: And a one-page table and ask that
t abl e be marked.

JUDGE BAKER: | don't have the one-page table,
do I'?

MR. ENGLI SH:  Sorry, Your Honor

JUDGE BAKER: Very well. Thank you.

That shall be marked as Exhibit 32 for
i dentification.

(The docunent referred to was
mar ked for identification as
Exhi bit Nunber 32.)

MR. ENGLISH: M. Fitchett was previously sworn
and testified and actually already gave the first three
par agraphs of 30. So, when | ask himto start, he'l
actually start, you know, with the part that says Proposal
1.

JUDGE BAKER: Very well. Thank you.

V\her eupon,
WLLIAM FI TCHETT
havi ng been previously duly sworn, was recalled as a

wi t ness herein and was exam ned and testified further as
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fol |l ows:
DI RECT EXAM NATI ON
BY MR. ENGLI SH:

Q But, M. Fitchett, first, if | may have you
explain what it is that is now Exhibit -- marked as
Exhi bit 31, your Table 17

A 31 or 327

Q ' m sorry? 32

A This -- this table | put together based on
changes that we are proposing in ternms of reporting dates
and therefore the foll ow ng pay date changes that woul d
acconmpany those changes in the reporting dates. The first
col um obviously are the nonths. The second colum is the
current date of the partial paynent due date in the year
2002. The second colum is the final pay date in the year
2002, and the third colum represents the spread in terns
of nunbers of days between the partial pay date and the
final pay date for the producers.

Q Go ahead. | was going to ask, what is the
pur pose of this table?

A The purpose of this table is to show what the
spread of dates are between the partial and the final and
to determ ne what the proposed change woul d affect the

change in the pay dates between the partial and the final.
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Q And the spread variance descri bes what?

A The spread variance on the far right colum
descri bes the decrease in the nunber of days between the
partial paynment and the final paynent, based on our
proposal to change the partial pay date.

Q And +s it's that variance that you're
describing in your testinony?

A That's correct.

Q VWhy don't you go ahead and give your testinony
t hat appears in Exhibit 31 but don't repeat the paragraphs
you gave yesterday?

A Marcus Dairy strongly supports the change
proposed to nove the handler mlk reporting date to the
Mar ket Adm nistrator fromthe 9th to the 10th of the
month. The extra day will help to get npbre accurate
information fromthe cooperative and to elimnate in our
need to estimate sone of the nunbers in order to file
reports on tine.

Mar cus has experienced several errors during
the inception of the new regulation. |In fact, estimates
of values to send to the Market Adm nistrator are often
used due to information -- due to late information from
t he cooperative. One of these errors occurred in October

2000 and one was not caught until audited in June of 2002.
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Thi s $25, 000 overpaynent to the pool has been acknow edged
but still not credited to our account.

Much of the mlk that is supplied to the
cooperative to Marcus Dairy is co-mngled with Marcus
i ndependent producer mlk. Mny of the conplexities for
following this mlk, along with the necessity of conponent
val ue pricing, which is newto Oder 1 and Order 2, make
the reporting date requirenent difficult to attain. The
extra day woul d be wel cone relief.

Part 2. The proposal to nove the reporting
dat e shoul d be acconpani ed by the proposed change to nove
the Market Adm nistrator producer price differential
announcenent date. There needs to be sone flexibility for
t he Market Adm nistrator with this announcement date with
regards to weekends and holidays. The proposal by the New
York State Dairy Foods recognizes this need. It allows
the Market Adm nistrator sonme flexibility with the
announcenent date by suggested producer price
differentials announced on the 14th or the first day the
MA office is opened for business thereafter.

Part 3. The New York State Dairy Foods, Inc.
proposal to nove the dates descri bed above al so requires
simlar novenent to conply with the date of paynent to the

producer settlenment fund. ACH bank transfers many tinmes
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take a m nimum of two days to conplete, and the | anguage
requi ring paynents be nmade not nore than two days after
t he producer price differential announcenment is consistent
with current timng.

Part 4. Paynents to producers and cooperative
associ ations need to follow the adjusted date of the
producer price differential announcement. New York State
Dai ry Foods, Inc., proposal suggests the cooperative
payment continue to be the day after the PPD announcenent.

Marcus Dairy has had nmany of their independent
producers conpl ain about the |ength of tine between the
partial paynent and the final paynent. Under forner Order
1 Cuidelines, partial paynment was made on the fifth of the
following nonth for the first 15 days' production. Under
the former New York/New Jersey Order 2, the partial
payment was nmade on the 30th or the |ast day of the
current nonth for the first 15 days' production. The
etedit present requirenment for making the partial paynent
on the 26th of the current nonth for the first 15 days'
production creates a |longer tinme between paynents with the
final paynent as late as the 20th of the follow ng nonth.
In fact, Marcus Dairy has been asked and has provi ded
addi ti onal paynment advances 45 tinmes over the past 20

mont hs.
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The proposal by the New York State Dairy Foods
is to change the partial paynent requirenent date to the
30th of the current nonth and to nove the final paynment
date to the day after paynent from the producer settl enment
fund which is the current regulation. This addresses the
i ssue of reducing the tinme between partial and final
paynments. Table 1 conpares those two paynent nethods.

That's the end of my statenment on Proposal 1.

Q Woul d you like to give testinony on Proposal 27
A | would. Proposal 2. The New York State Dairy

Foods, Inc., Proposal Number 2 is designed to assure an
adequate supply of mlk for the Class 1 market. The new
ability of cooperatives to market independent m |k and
ot her smaller cooperative mlk supplies enables themto
show a much | arger percentage sale to a Class 1 market.
The i ndependent m |k supply and many small er cooperative
m | k supplies have historically been associated with Cl ass
1 fluid mlk markets or pool distributing plants.

The request to increase the shipping
requi renment from August to the Novenber period by 5
percent would help to assure the supply to Class 1 when it
is most needed. Marcus Dairy in the Fall of 2000 had a
shortfall of m Ik that could not be covered by its normal

cooperative agreenments. In order to supply our custoners,
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m |k had to be procured through other means. The Market
Adm ni strator did increase shipping requirenents for the
followi ng nonths to help correct this situation. This
denonstrates the need to maintain the right of the Mrket
Adm ni strator to enact a "call" when conditions warrant.
The proposal to increase the shipping percentage will help
to alleviate the shortfall.

Q M. Fitchett, on the second page, there's
referenced sonething called ACH Bank Transfers. For the
clarity of this record, what does ACH Bank Transfers stand
for?

A "' mnot sure | know what ACH is, but it's the
requi renent fromthe Market Adm nistrator as to the way
they want their paynents. They're basically wire
paynment s.

Q So, it's your experience that -- that the—pests
t hose basically take two days to conpl ete?

A That's correct. |In nost cases.

Q Now, with respect to the issue of -- of the
report on the 9th of the nonth, the problem as |
understand it, is that you receive reports from people
from-- fromthe end—users entities from whom you receive
m | k that you have to turn around and turn these reports

into the Market Adninistrator, correct?
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A That's correct.

Q And many of those reports that you and -- |et
me back up a nonment. You are not only the vice president
and general manager of Marcus Dairy, you are also the
presi dent of the New York State Dairy Foods, correct?

A That's correct.

Q And the association -- you're not just
testifying only on your own behalf, you' re also testifying
on behalf of the association, is that correct?

A That's correct.

Q And so, you have tal ked to nenbers of the
associ ati on and you yourself have experienced
circunmstances in which the reports filed with you by other
handl ers are not received in a tinely basis allow ng you

to file on a tinely basis with the Market Adm ni strator,

correct?

A That's exactly correct. |In fact, the nost
recent Monday, this past Monday, for filing requirenents,
the latest -- the earliest we received reports from

outside was like 6:00 at night. W had al ready estinated
and filed the report with the Market Adm nistrator. So,
we had estimted nunbers as opposed to finalized nunbers
in that report.

Q And -- and in your experience when you' ve filed
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esti mated nunbers, have you had to correct those later?
A Very difficult to do after the fact. It
usually waits for an audit. |In sone cases, we are able to
correct the follow ng nonth when we have conpli ance.
Q But for instance, you have one outstandi ng one

t hat | eaves you as an overpaynent of $25, 000?

A That's correct.

Q And you're a small business?

A That's correct.

Q And this is not really the exception, this has
sort of beconme -- the situation has sort of becone the

normw th respect to the report?

A Unfortunately, since the change in the Federal
Order Reporting System we have nore tinmes than not not
received the information on tine, so that we could nmake
accurate reports or we've had to wait and delay. The fact
is, the Market Adm nistrator has been very lenient in
ternms of giving us extra tinme, if it was necessary, to
wait for those reports, but the fact is that it's
difficult and sometimes inpossible to give themthe
conplete information on time because it cones from severa
different sources. It cones fromdifferent cooperatives
and they have troubl e probably getting sone of their

information, but the fact is, it's always, always late in
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the day on the final day that the report is due.

Q And this inposes additional costs on your
busi ness as a smal| business, correct?

A Correct. We have to keep people there |ater at
ni ght, even work on Saturdays, to try and get these
reports conpl ete.

Q And wi t hout pointing fingers at any specific
entity, would it be fair to say that one or nore of these
reports that you have spoken of for your own account are
from cooperatives who are in the roomor have been in the

room during these proceedi ngs, w thout nam ng specific

names?
A That's correct.
Q Now, | guess one question that arises is, you

nove the date fromthe 9th to the 10th, and life being
what it is, suddenly if all reports show up late on the
10th, is that a realistic possibility?

A We woul d certainly hope not. The idea is so

that the reports get in -- as a matter of fact, it would
be a great idea if the reports could cone in on the 9th

and we would have until the 10th to finalize our reports.

Q So, in other words, if -- if one of the
probl ens identified by anybody is that -- that the reports
concei vably will just nmove another day, one way for
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dealing with that would be to require other handlers who
are handl ers under the Order to make sure that they have
all of the reports in to the handlers who nust file

reports with the Market Adm nistrator on the previous day?

A | think that would solve the problem
Q And -- and at that point then, | guess the
ot her question would be, you've said that -- that the

Mar ket Adm ni strator has by and | arge been sonmewhat

under st andi ng and forgiving about the situation. You

woul d reconmmend at that point that -- that once the extra
day is in there, that -- that enforcenment be nore
ri gorous?

A That would al so be welcome. Not under the

current circunmstances, no.

Q So, literally, the purpose of Proposal 1 is
-- is to recognize existing legitimate difficulties that
you face, especially as a small business, and address
those in a series of fashions that all cascade fromthis
one issue of the 9th?

A That's correct.

Q Now, the one other issue within that context is
that the Market Adm nistrator also has sone tinme deadline
that you're prepared to nove, but as | understand it,

you're prepared to provide flexibility to the Market
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Adm nistrator? In other words, the Market Adm nistrator
doesn't have to wait, if he so chooses, correct?

A That's correct. W wanted to give himthe
opportunity, if he needed to nove the date back a day
because of a holiday or because it was on a weekend, and
he did not have all of his informati on prepared, that he
could certainly do so.

Q And that is why dates after that all cascade
fromthe date that he actually issues the report as
opposed to having a fixed date so that if he chooses an
earlier date, that doesn't automatically give you extra
time to do things?

A That's correct. He We would still be bound by
payi ng the day after and so forth.

MR. ENGLI SH: The witness is now ready for
cross exam nati on.

JUDGE BAKER: Very well. Thank you.

Are there questions for M. Fitchett? Yes, M.
Beshore.

MR. BESHORE: Thank you.

CROSS EXAM NATI ON
BY MR. BESHORE:
Q Good nmorning, M. Fitchett.

A Good nor ni ng.
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Q M. Fitchett, your counsel has used the word
"smal | business” a nunmber of tinmes with respect to your
operations, and, of course, dairy farnmers are snmal
busi nesses, al so.
Coul d you give us within a range of perhaps $10
mllion the annual sales of your small business?
A We're approximately $60 mllion.
Q Do you have any idea how that conpares to the

annual revenue of the average dairy farmer in Order 17

A | would say it's considerably nore.
Q Now, one of the requests in Proposal 1, as |
understand it, is to delay the partial paynent to dairy

farnmers fromthe present requirenent that it be on what
the—26th—or—28th—of—the—+onth?

A The 26'" or 28t of the month, Fhe the 26'", but
it depends on when the -- when the Saturday -- weekends
fall.

Q OCkay. So, you want to postpone it fromthe
26th or 28th until the 30th?

A That's -- that is our proposal, yes.

Q And of course, that neans a postponenent in
cash flow to your -- to the dairy farnmers in the market
what ever anount of days is involved in the delay of that

payment, correct?
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A | would say it depends on how you |l ook at it.
The fact is that we pay buy -- if we agree to nove the
initial day by a day, that automatically will nove the

final pay date, and so you' re adjusting the length of time

bet ween the partial and the final pay

probl em that has arisen with us from our

there's too much tinme in between the parti al

dat e,

and t he

producers is that

and t he final

pay date and that delay to them has created problens with

their cash flow, and again it goes back to where they were

prior to.

The fact of the matter is that we believe that

by moving both of these pay dates, we solve sone of their

problem and it actually reduces the amobunt of tine

between the partial and final pay dates, so

t hat they get

paid actually nore frequently during the nonth.

Q Well, you don't -- are any of the dairy farners

here that make that request that their

paynents be

del ayed, paynents be delayed to increase their cash

managenent abilities?

A They're not here. | think anybody that wants

their pay date delayed, they're going to get

pay nonth. There's no question about

t hat .

Q Ckay. But, | nean, in effect, not

in actuality, Proposal 1 proposes to del ay,
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both the partial paynent date for dairy farmers each nonth
and the final paynment date, correct?

A It does do that.

Q Ckay. Now, when you're on the receiving side
of paynments, is your business enhanced in its cash flow
when that people, you know, that owe you noney for product
push it back for the tine they pay you?

A No, but they want to go back to where the old
Order was and where this Order is, we'd suffer the sane
probl em on the ot her side.

Q Wel |, there have been changes in noving up the
dat es of paynment under -- under these Orders when they
were consolidated in Reform | think we're all aware of
t hat .

A Correct.

Q Ckay.

A The other thing we did | ook at, though, M.
Beshore, was, if we did not change the partial paynment,
that's also in the table, if you don't change the partia
payment date, the proposed final paynment date changes by
one day and this is done by one day only, you can see what
the spread in paynent days are between the partial and the
final.

Q So, you'd -- the -- since the first paynent's

EXECUTI VE COURT REPORTERS, | NC.
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been nmoved up, --
A No, this didn't nove the first paynent. It

Feft+ kept the first paynment where it currently is.

Q Okay. But you're just saying since it was
nmoved up under the January 1, 2000, under the -- under
Order Reform the -- there's a greater spread now between

the partial paynent and the final paynent than there was
under old Order 2 or old Order 1?

A Correct.

Q Okay. The audits -- audits and audit
adjustnments relating to the reports of handlers to the
Mar ket Adm nistrator are a part of the business of -- of

the regulation, aren't they?

A Yes.
Q Okay. And the audit adjustnments cone sone
mont hs after the reports, and they're -- they're routine

and sonetines they're in the mddle and sonetines they're
alittle bigger and sonetines there are pluses and
sonetimes there are mnuses, is that fair?

A Fair.

Q OCkay. And is there a dispute with the Market
Adm ni strator with respect to the -- the account that
remai ns, you know, unsatisfied from May?

A No.

EXECUTI VE COURT REPORTERS, | NC.
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Q Thank you, M. Fitchett.
A You' re wel cone.
JUDGE BAKER: Are there other questions? Yes,
M . Vet ne.
CROSS EXAM NATI ON
BY MR, VETNE:

Q M. Fitchett, 1'm addressing your Proposal
Nurmber 2. What is the significance to your proposal by
the factual observation in the second sentence, "The
refnewabttty—of—costs availability of co-ops to narket
i ndependent m |k and small cooperative nmlk enables us to
show a | arger percentage of sales to the Class 1 market"?
How does that relate to the notivation behind your
proposal and the problem if there is any, that you're
trying to fix?

A | think M. Arnms is going to be nore qualified
to speak to that than | am but in general, and that's the
only way | can speak to it, in general, the ability for
themto pool 9-C independent mlk with their own, nost of
tt which goes to the Class 1 market, and it certainly
gives them a higher percentage of their total sale to
Class 1 market and so the increase t+o of 5 percent in the
times of the year that we need it, we don't think it's an

undue burden on them Nunmber 1, and hopefully gives a

EXECUTI VE COURT REPORTERS, | NC.
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little nore enphasis to putting mlk in the Class 1 market
in Oder 1 to help alleviate any shortfalls.

Q When you say "undue burden on thenf, the "thent
you're referring to is the cooperative associ ations --

A—Yes—

Q A Yes -- that pool 9-C m | k?

Q Do you -- do you know why the fix for what you
identify as the 9-C problemis not to adjust the
qualification for 9-C m | k?

A You're getting into technicalities now that I'm
not really qualified to speak to.

Q The answer is you don't know why you targeted
supply plants rather than 9-C as the solution to a 9-C
pr obl enf

A No. | looked at it in general that we just
needed nore m |k avail able for the Class 1 market at that
time, especially in the year 2000, when we were al npbst
unabl e to supply our customers.

Q Prior to January of 2000, Marcus Dairy in
Connecti cut was pool ed under the New York/ New Jersey
Mar keti ng Order, correct?

A That's correct.

Q During the period prior to 2000, let's take

five years, did Marcus Dairy receive an adequate supply of

EXECUTI VE COURT REPORTERS, | NC.
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mlk?

A Yes.

Q Did -- has there been a difference in your
ability to attract m |k pre-Reform and post- Ref orn?

A During the year 2000 is the first time in ny
recol l ection that we had difficulty attaining enough mlk
supply during a couple of weeks to fulfill all of our
customer orders, and since then, m |k supplies have
| oosened up a little bit. W haven't had the sanme problem
in 2001, as for exanple, that we did in 2000, and so far
this year, we've not had that difficulty.

Q And you refer to normal -- normal cooperative
agreenments. Marcus has i ndependent producer supply and --
and cooperative m |k supply, correct?

A Correct. And an other outside supply, too.

Q But you have a contractually-committed supply
from i ndependent producers and cooperative associ ati ons?

A We have contractual agreenents with a
cooperative association, yes.

Q And t hen, you have agreenents with i ndependent
producers? Whether they're in witing or not, you have a
contractual relationship with independent producers?

A Yes.

Q Was there anything different that you did in

EXECUTI VE COURT REPORTERS, | NC.
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the Fall of 2000 that caused you a shortfall?

A No, sir.

Q It was | ess production by your independent
producers and the cooperatives with which you had an
arrangenment ?

A No. | think that it was the fact that we
needed sone additional m |k supply above what was ordered
the prior week. W order m Ik on Thursday for the
foll owing week, and if in fact there's a shortfall, the
normal routine is to call up as early as possible and
hopefully we can get the additional m |k supply needed at
the end of the week and that had been going on for years,
and it was never an issue at all. W called, | think it
was, on the Friday afternoon we nade the order and said
yott we made a m stake, we need an extra coupl e tanks of
mlk and the extra couple tanks of m |k were unavail abl e.
So, it really made us scranble for the rest of that week
to continue to fulfill our custonmer orders.

Q And the call-in you're referring to is a cal

to the cooperative associ ation.

A whom Whom we have our agreenment with?
A That's correct.
Q You'l | call your independent producers and tell

t hem what you need for the week, is that correct?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

1155

A We take all the mlk they can give us.

Q And in order to neet the shortfall that you had
in the Fall of 2000, did you supply that additi onal
requi rement through calls to others or did your
cooperative association, the cooperative association
suppl yi ng you, make arrangenents for that additional mlk?

A No. We had to make the arrangenments and made
calls to others.

Q And you -- you pay paid a bit of a prem umfor
that extra m | k?

A Yes, sir.

Q More than the prem um you woul d have paid a co-

op that ordinarily supplies you?

A Yes, but it wasn't a question of price at that
time. It was a question of getting the m Ik supply.

Q And you think that if -- if the standard -- if
the proposal 11 was adopted which increases shipping

requirenents all the tine by 5 percent, that you woul d
have an easier tine getting mlKk?

A We t hink so.

Q You woul d have had an easier tine because
instead of a seller's market, you woul d have essentially

been—+ create a buyer's market where there m |k | ooking

for a pool hone?

EXECUTI VE COURT REPORTERS, | NC.
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A | don't know the answer to that.

Q Ckay. Do you know where that m |k would cone
fromif there was an additional 5 percent shipping
requirenment ?

A | "' m not sure.

Q If there is a 5 percent shipping requirenent
and the ordinary circunmstances apply that you've had for
five years before Federal Order Reform and nost of the
time since and that m Ik were shipped to neet the
requirenment, it would displace mlk that's already being

received fromcClass 1, wouldn't it?

A "' mnot sure | followed that, John.
Q | f your plants and other plants are now bei ng
supplied and -- and there is a requirenment for nore mlk

to come in Class 1, and the Class 1 market is currently
bei ng served, there would be no mlk to nove in to neet
the requirement forcing mlk to nove out to make room for
the mlk that comes in, isn't that correct?

A That's correct.

Q Do you have any idea where the m |k that cones

in would come from and where the m |k that noves out woul d

go to?
A Not exactly, no.
Q Do you agree that the scenario that |'ve

EXECUTI VE COURT REPORTERS, | NC.
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pai nted woul d create a | ot of transportation costs and

shelf life inefficiencies?

A | don't know where the m |k would cone from
exactly. It may or may not increase additional
transportation. | think it would depend on the source and

where the m |k was going.
Q Do you have any idea of the |ocation of plants
and m | k supplies that may not now be shipping the extra 5

percent that would have to ship nore if your Proposal 2 is

adopt ed?
A | do not.
Q | f f+etd those supplies are |ocated distant

fromdistributing plant needs, do you offer a solution for
t he higher hauling -- to recover the higher hauling costs
associated with such required shipnments?

A | do not.

Q Woul d you agree that there would be higher
haul i ng costs that woul d be borne by sonebody?

A If it's a distant trip, | certainly would
agr ee.

Q You' ve got no personal know edge of any cl ose
by -- any mlk relatively close to existing distributing
pl ants that is not now shipping the proposed anount in

Proposal 2 that would have to ship nore?

EXECUTI VE COURT REPORTERS, | NC.
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A | do not.

MR. VETNE: That's all. Thank you.

JUDGE BAKER: Thank you, M. Vetne.

Are there any other questions for M. Fitchett?

(No response)

JUDGE BAKER: There appear to be none. Thank
you very nuch

THE W TNESS: Thank you.

(Wher eupon, the witness was excused.)

MR. ENGLI SH: The next w tness al so eut—of
ofrder—s havi ng appeared before is M. Buel ow

JUDGE BAKER: M. Buel ow?

MR. ENGLISH: |I'msorry. Move the adm ssion,
Your Honor, of Exhibits 31 and 32.

JUDGE BAKER: Are there any questions or
objections with respect to the introduction of evidence of
what has been marked for identification as Exhibits 31 and
327

(No response)

JUDGE BAKER: Let the record reflect that there
IS no response.

Exhi bits 31 and 32 are hereby entered into
evi dence.

(The docunents referred to,

EXECUTI VE COURT REPORTERS, | NC.
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havi ng been previously marked
for identification as
Exhi bit Nunmbers 31 and 32,

were received in evidence.)

(Pause)
MR. ENGLI SH:  Your Honor, |I'mnot going to nake
an exhibit of this. | won't have this marked.

M . Buel ow has been previously sworn and

testified, so | ask that he give his statenent. You asked
that it be identified for us, and it will be on Proposals
1, 2 and 3.

JUDGE BAKER: Thank you.

Wher eupon,
JAMES BUELOW
havi ng been previously duly sworn, was recalled as a
wi tness herein and was exam ned and testified further as
foll ows:
DI RECT TESTI MONY

THE W TNESS: Wbrcester Creaneries Corporation

and El mhurst Dairy, Elnside Farms, and Steuben Foods are

in favor of the changes proposed by New York State Dairy

Foods, Inc., in Proposal Nunber 1.
As | had stated earlier, I amresponsible for
filing all of our conpany's Federal Order reports. When

EXECUTI VE COURT REPORTERS, | NC.
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Federal Order Reform happened in January 2000, many
changes went into effect with this new Order 1. Having to
conpile not only butter fats but also proteins and ot her
solids information on each producer was certainly a | arge
change. Then having the receipts and utilization report
due a day earlier was also traumati c.

| can tell you that al nost everyone thought
that in a few nonths, the winkles would be worked out and
everything would flow snoothly. Whereas it certainly is
much better today than it was in January of 2000, it still
is not working smoothly. | would like to share with you
exactly how it worked this nmonth for us.

Al'l offices were closed Monday, Septenber 2nd.
This certainly hurt but final information usually isn't
conpiled until the 2nd or 3rd, the reason being that we
have to wait until the information fromthe in-transit
| oads are received. 1In our office, by the end of Friday,
the 6th, we had bal anced. Fetks Quotes agreed upon
shi ppi ng pounds with all but two of our suppliers.
However, we only had conponent information from our own
m |k and one other very small cooperative. W were told
by the | arge cooperatives that we would not receive their
conponent information until Monday noon.

The reality was that we did not receive any

EXECUTI VE COURT REPORTERS, | NC.
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conponent information until 3 p.m At 5:30, | was still
m ssing conponent information on over a mllion pounds of
mlk. | then conpleted our reports with estimted
conponent pounds. | then discovered that one report that
our shrink on butter fat pounds was unrealistically |ow
After reviewing that data, | filed the report at 11:30
p. m

My point is receiving information from| arge
cooperatives this late leaves no tine to review the report
to find possible errors. | finally received the |ast
information that was actually due, you know, by the 9th on
noon, the 10th. This nmonth is not unlike nost nonths.
Many nonths, | have filed reports that contain sone
estimated information for the conmponents. | amnot truly
finding fault with anyone. This is just what happens nost
nonths. No one in the industry has found a way to correct
t he problem

You m ght ask, how do the other Orders conplete
this process even earlier than we do? The fact is that we
are the largest Order, the largest -- with the | argest
ampunt of Class 1 mlk. W have -- | haveheavry—work
havi ng worked in other Orders,—+t appears to me that
mlk in Order 1 noves to nore |ocations each nonth than in

ot her Federal Orders.

EXECUTI VE COURT REPORTERS, | NC.
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For exanple, many farwer farmers in the Upper
M dwest have nobst of their m Ik go through one cheese
pl ant nonth after nonth after nonth. Here, a farnmer may
deliver to several plants every nonth. This certainly
requi res nore accounti ng.

The producer differential nust be announced by
the 13th of the nmonth. This nmonth, the date falls on
Friday. Paynent to the producer settlenent fund and
cooperatives are due on Monday, Septenmber 16th. For

handl ers |i ke us who package for other conpanies with

their own producer supply, this causes -- creates a new
chal l enge. Once we receive our detailed pool bill, we
must bill our custonmers for their respective portion.

Then we nust collect fromfunds before the due date and
pay our bill to the producer settlenent fund.

Some nonths |ike this one, with a weekend
falling during the tine period, nakes the process very
difficult to conplete in the time frame required.
Paynments to producers are due to the producers on Tuesday,
Septenber 17th. This nmeans the checks nust be in their

hands, not mail ed or en route. Producers checks nust be

generated and physically delivered to the producer between

Fri day, when the price was announced, and Tuesday, the

requi red paynent date.

EXECUTI VE COURT REPORTERS, | NC.
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Movi ng the reporting date to the 9th -- from
the 9th to the 10th should all ow cooperatives adequate
time to provide all conponent tests, elimnating the need
to estimate. In the event reporting dates are changed,

t he Market Admi nistrator's office will need an additional
day to conplete the pooling process to establish the
price. This necessitates noving the producer paynent

dat es back. The producer paynent dates are currently the
17th but this fluctuates when the 17th falls on a weekend
or holi day.

Wor cester Creaneries Corporation would like to
see the date for final paynment becone the 19th. W would
also like to see the date for the advanced paynents nove
fromthe 26th to the 30th of the nonth or the 28th or 29th
in the nonth of February.

Farmers have expressed concern about the
cl oseness of the final and advanced date and the | ength of
ti me between the advanced and the final date for their

evrrent ti ned cash fl ow needs.

Proposal Nunber 2. Wrcester Creaneries and
its sister conpanies would |like to support Proposal Nunber
2. We do believe mlk pooled in Order 1 should have to
performon the Order when mlk is needed for Class 1. W

believe there is no need to have required shipnments in the

EXECUTI VE COURT REPORTERS, | NC.
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nmont hs of January through July as Proposal Nunber 5
st at es.

We al so feel that shipnent -- shipping
requi rements in the Fall nonths should be increased to the
stated levels. Mk available for Class 1 is always tight
in the Fall nonths. Asking suppliers to supply the
proposed 15 or 25 percent of the respective nonths of
their supply to Class 1 in the market that has a 40
percent Class 1 or nore is reasonabl e and needed.

Worcester Creaneries -- Proposal Number 3.
Excuse me. Wbrcester Creaneries Corporation and its
si ster conpani es do support Proposal Number 3. Requiring
producers to deliver two days of production to pool plants
in the nonths of August through Decenber is needed.
Currently, producers are allowed to participate in the
pool and only make one delivery for ever and ever. This
encourages the writi+ng riding of the pool. | have
personally received inquiries of suppliers outside the
Order wanting us to pool m |k that physically would not
performon the Order.

Regardi ng the proposed diversion |[imtations,
old Order 1 and 4 had these limtations for many years in
this market. The level with a high Class 1 nmarket such as

this, we believe it is needed. This would discourage the

EXECUTI VE COURT REPORTERS, | NC.
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practice of riding the pool. | also believe it would nmake
mlk nore available to Class 1. By giving the Market
Adm ni strator the authority to adjust the diversion
levels, | believe it would work very well for all parties
of this Order. For the year of 2000, m |k supplies were
very tight in the Fall. The MA actually increased the
shi pping requirenments. These diversion [imtations could
have hel ped, al so.

VWhen you are responsible for supplying mlk to
three plants as | am and you have -- and you call the
maj or suppliers and they say there is no mlk avail abl e at
any price, there's a problem Therefore, we strongly urge
t he adoption of this proposal. In years like this one,
when mlk is nore readily available, the MA would have the
authority to lower the diversion |limtations.

Thank you for the opportunity to testify today.

JUDGE BAKER: Thank you, M. Buel ow.

M. English, did you want to ask your witness
any further questions?

MR. ENGLI SH: Yes, Your Honor, if | may.

JUDGE BAKER: Pl ease proceed.

DI RECT EXAM NATI ON

BY MR. ENGLI SH:

Q You referenced in your statement, for instance,

EXECUTI VE COURT REPORTERS, | NC.
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in September, by the end of Friday the sixth -— after you
agreed on the pounds shipped but that you didn't have the

conponent information. Why is that distinction inportant

in Order 1 today?

A The process of preparing for the reports is the
supplier and -- and the handler usually share information
prior to the filing of the reports. The first information

that is shared is the pounds that are shipped, and once

t hose are agreed upon, then the supplier conputes the
butter fat pounds and -- and then calls us and gives the
handl er those pounds, and so it's inportant, M. English,

to have all that information prior to the filing of the

reports.

Q s al so part of the conponents the protein?

A Yes.

Q And if the protein is off, is that -- is that a
pr obl enf

A Absol utely.

Q You' ve been, as you testified earlier, around
for a nunmber of years and have sone experience in this --
around the Federal Marketing Area.

A Thanks.

Q Thi s hearing has been going too |ong.

What | nean to say is that you have been
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participating as a -- as an active person, both on the
farmer side and now on the handler side, and in the
Nor t heast ?

A Absol utely.
Q And you in particul ar observed changes that

have occurred prior to that Federal Order Reform and after
that Federal Order Reform correct?

A Yes.

Q Now, prior to Federal Order Reform you had
t hese three Orders that have been put together, but, of
course, these would belong to Orders 1 and the old Orders
1 and old Orders 2. The old Order 1 had a partial paynent
date that was after the end of the nonth?

A Correct.

Q And that |ast one noved up significantly for --
for processors -- well, with respect to processors that
dealt with old Order 1, thet+s their novenents were noved
up literally nine or 10 days?

A That's correct.

Q And in your experience, what have the
cooperatives done for paying their small business farnmers
with respect to those partial paynments?

A My experience is that cooperatives vary their

paynment dates in different areas, but to a |arge extent,
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t hey have stayed with the old paynent datesQ That
is to say, the fifth of the month if it's New Engl and?

A If it's New England, the fifth and the 20t h,
correct.

Q And -- and if it's in what was old Order 2,
would it then be like the end of the nonth?

A The -- a | ot of the cooperatives that | know of
pay the advance fromthe 28th to the 30th and the final on
t he 20t h.

Q So, whatever the discussion is about the inpact
on smal |l businessnmen, you know, the cooperatives have not
seen fit to make those changes for their nenmbers, correct?

A That is correct.

MR. ENGLI SH: The witness is available for
cross exam nati on.

JUDGE BAKER: Thank you.

Are there any questions for M. Buel ow? Yes,
M . Beshore.

MR. BESHORE: Thank you.

CROSS EXAM NATI ON
BY MR. BESHORE:

Q Good nmorning, Jim

>

Good norni ng, Marvin.

|"mintrigued by the handl er wi tnesses who are
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-- seemto be tending -- speaking for the benefit of their
farnmers' cash fl ow needs by requesting the right to pay
themlater. Can you help nme with that at all? You' ve
been -- you've been on the receiving side of that,
representing the farners on the receiving side of that
cash fl ow.
Now, how is it going to help your suppliers',
i ndependent farmers or anybody el se, cash flow needs if
you pay themlater?
A The only way | can answer that is what | said
is the truth. That's what producers have said to ne.
Q They'd like the final check earlier. That's
what they've said, right?
A No. No, they really haven't, Marvin. They

li ke the old paynent dates better than the new paynent

dat es, and one of the things they don't |ike about the new
payment dates, | mght add, is -- is the variation in
dates, when it falls on weekends in that change. It's

very confusing. They'd like a consistent date.

Q The -- the Order does not prohibit handlers
from paying, closing -- closing up the tine |ag between
the partial and final by paying that final -- that final
payment earlier, does it?

A No, it does not. But it would be hel pful for
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soneone to explain to me how we can do it under the
present system There just isn't time to do that.

Q You can -- you're not waiting on any paynent

froma pool or anything, and you' re a Class 1 handler.

It's your noney. It's in the bank. You can wite the
checks.
A The way the system works, when the price is

announced and so forth, as | just testified, tine-wse,
it's virtually inpossible to make that process any qui cker
t han what we're doing now.

Q Let's tal k about Proposal 2. Actually, goto
both Proposal 2 and 3. You are -- you're encouraging
supporting proposals which increase certain requirenents
related to deliveries to pool plants or deliveries from
supply plants to -- to pool distributing plants?

A Correct.

Q But you are supporting the retention of what is
probably the biggest pool-riding open | oophole in the
whol e system and that's the six-nonth/seven-nonth free
ride for supply plants where they have absolutely no
requi rement at present to deliver any mlk to any
distributing plant in the Order. Now, that's the way the
system s presently set up, right?

A That's correct.
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Q Ckay. So, you' ve got a supply plant, you know,
in OChio or anywhere that sets itself up as a pool plant
duri ng August through Decenber, now they're in January
t hrough July. As it's been stated in other hearings where
this provision was addressed, you could pool +# through
that supply plant all the mlk in the state of Wsconsin

under the Order during that period of tine wthout any

obligations to supply it to the market, isn't that
correct?
A That's correct.

Q Okay. And you support the retention of that
provi sion? That's why you believe there is no need to
have required shipnents in the nonths of January through
July in Proposal 5. That's your testinony. Proposal 5
woul d elimnate the free ride?

A | understand what Proposal 5 will do. | have
not seen -- whereas there has certainly been people
pooling mlk outside the Order on the Order and during
t hat period, | have not -- maybe | can stand corrected,
but | have not seen |arger volunmes of m |k pooled in that
period of time in relation to the Fall nonths when there
is performance requirenents.

Q Wel |, whether there has been before or whether

there m ght be afterwards, if that provision's there,

EXECUTI VE COURT REPORTERS, | NC.
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you've had entreaties fromfol ks outside the area that
want to attach their mlk on to the pool, and if it's not

-- Proposal 5's not adopted and that's allowed, it would

be an open -- an open option, would it not?
A It could, yes.
Q And what's your -- what's your thought? |

mean, why should supply plants, wherever |ocated, should
not have -- if you want to increase the demands upon them
t he m ni mum demands upon them at—at+ in the Fall, why
shoul d there not be m ni nrum demands year-round? Class 1
demands year-round? Your plants need supplies year-round.
VWhat's the justification for that?

A Agai n, as has been stated nany years, |'ve been
around a long tinme, |I've never -- never seen a problemin
supplying Class 1 plants from January through July.
There's no need to demand m | k noved from further

di stances to Class 1 plants during that period of tine.

Q Now, the proposal, Proposal 3, which would was
to establish a touch-base provision. Wat's -- what's the
probl em t hat needs to be addressed by requiring -- let ne

start over.
There are substantial volunmes of mlk wthin
the Marketing Area that are regularly pooled by delivery

to non-pool plants. You agree with that?
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A Correct.

Q OCkay. And | think you testified yesterday
probably that you'd have some -- probably have sone
busi ness relations with some of those non-pool plants?

A Correct.

Q What is the -- what's the problemthat requires
the inmposition of nonthly two-day deliveries to pool
pl ants by all producers?

A The problem Marvin, is what's been stated nmany
times, is the shortness of the supply available to Class 1
plants in the Fall nonths, and | believe this is a way to
create nore m |k avail able during that period of tinme for
Class 1.

Q Wel |, touch -- the provision that you' ve
proposed doesn't require any deliveries to the
di stributing plants, does it?

A It was proposed that they would just require
deliveries to pool plants.

Q Ri ght .

A That's correct.

Q Now, you're supporting Proposal 3, which sets
diversion limts in the Orders of 60 percent and 75
percent. Do you have any -- do you have any idea why

t hose percentages are deened to be appropriate?
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A | don't think I can testify to that.
Q You would agree with me, would you not, that if
-- if the touch-base provisions require delivery of mlk
to pool plants, that mlk's not really needed at the pool
plant, it isn't then regularly utilized at the non-pool
plant, will continue to utilize the non-pool plant, you're
going to just encourage uneconom c deliveries for purposes
of neeting that touch-base provision that's not there now?
A It's not our intent to encourage uneconom c
deliveries and that's why we left -- we have a provision
in there where the Market Adm nistrator can adjust those
intimes that it's necessary.
Q Well, there's no -- there's no discretion given
with respect to the two-day touch-base, is there?
A No. It's on -- it's on the diversion
percentage limt.
| guess | mght just add, Marvin, that | --
t wo- day touch-base period is just those Fall nmonths. |
don't think it's unrealistic for -- as a perfornmance
requi renent for producers that pool under the Order.
Q The touch-base at the supply plant doesn't
really have anything to do with providing -- providing
mlk to the Class 1 nmarket?

A May or may not.
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Q You made the comment with respect to your
proposal for the diversion -- in support of the proposal
for the diversion limts, that you believed it would nake
nore m |k available for Class 1. [It's on the third page.

A Correct.

Q The diversions are just from pool plants, not
distributing plants, right? So, it doesn't necessarily
tie that supply to -- to Class 1, does it?

A Not necessarily, but I -- | work at pool
pl ants, our pool distributing plants.

Q Is it that -- the Market Admi nistrator's
exhi bit on Page 63 shows that adoption of Proposal 3 would
have depool -- resulted in the depooling of volumes of
mlk in alnmost every nmonth of the year. |Is that the
intention of the proposal ?

A No, it's not.

Q Thank you, Jim

JUDGE BAKER: Thank you.
CROSS EXAM NATI ON
BY MR. VETNE:

Q M . Buel ow, good norni ng.

A Good nor ni ng.

Q Wor cester Creaneries Corporation in Jamaica,

New York, is a distributing plant, correct?
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A Yes.

Q Does Worcester Creaneries at that plant pool
any m | k?

A Yes.

Q Does it have independent producer mlk of its

own pool ed at that plant?

A Technically, no. MIlk is actually pool ed at
the plant in Upstate New York. Qur producers supply it.

Q And a plant -- what plant in Upstate New York
woul d that be?

A The Roxbury Pl ant.

Q Okay. And the Roxbury Plant is what kind of
pl ant ?

A It's a pool distributing plant, also.

Q OCkay. How much of the mlk -- what percentage
of the mlk at Worcester Creaneries -- oh, is -- there is
a -- a distributing plant in Jamaica, New York, correct?

A Correct.

Q And is it true that a portion of that, did —
mlk comng into Wircester Creaneries is tolled mlk, mlk
that is supplied, mlk that's owned by others, pool ed by
others, title to which is retained by others, and for
whi ch Worcester receives a -- a -- a fee to convert raw

mlk to some other product?
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A It really isn't, John, Worcester Creaneries.
That's El mhurst Dairy in Jamaica, New York

Q Hm hmm

A That's a sister conpany of ours, but that -- if
your question asked is serving El mhurst Dairy, yes, that's
true.

Q And Wbrcester Creaneries is not in Jamaica?

A Worcester Creaneries is -- is a corporation
that purchases mlk for all three of our plants, as |
justified the other day.

Q Ch, | see.

A And it is not a plant in itself.

Q Ckay. So, -- okay. Elnmhurst -- Elnmhurst Dairy
in Jamaica, it tolls -- it provides tolling services?
A Yes.

Q And what portion of the mlIk received at
El mhurst Dairy is tolled mlk versus El mhurst's own
pr oduct s?
A That's proprietary information, John.
Q Okay. Wuld it be fair to say that a very
| arge proportion is tolled versus the anount of Elnmhurst's
own produced m |k supply?
A | don't know as | want to nmke the conpari son,

but it is a |arge volune, yes.
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Q Mount ai nsi de Farns doesn't appear on any

handler list, and |I've been | ooking through. Wat is

Mount ai nsi de Farns?

A Mount ai nside Farns is a division actually of

Wor cester Creaneries Corporation, which is, Muntainside

Farnms is the plant in

di vi sion of Worcester.

Roxbury, New York, which is a

Q Mount ai nside is the plant?

A Mount ai nside is the plant. Wbrcester

Creaneries is the producer supply.

Q The processor? Producer? What do you mean by

producer supplier?
A Wor cester Cr
pur chasi ng arm of al

legally, the way it's

eaneries is the supplier, is the
three of these plants. However,

constructed, Muntainside Farns is a

di vi sion of that conpany.

Q Who's the --

Roxbury m | k?

who's the reporting handl er of

A Wor cester Creaneries.
Q So, Worcester Creaneries for regulatory
pur poses is the plant operator?

A Yes.
Q And in real

pl ant ?

life, Muntainside Farns owns the
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A Ri ght .

Q Are you aware that there are -- in -- in the
Order 2, former Order 2 m | kshed, New York/ New Jersey
m | kshed, primarily New York, New Jersey and Pennsyl vani a,
that there are a nunber of plants that were designated
pool plants prior to January of 2000 that are no | onger
pool plants?

A Yes.

Q And those woul d include, for exanple, plants of
Kraft, Friendship Dairies, Hershey, anpong others?

A Yes.

Q So that, pre-Reform when mlk was received at
t hose plants, it was not considered diversion, it was
consi dered received at a pool plant?

A Correct.

Q And post-Reform in order for those mlk --
t hose plants to be supplied with mlk, it has to be on the
di version colum of the handl er report now?

A Correct.

Q And pre-Reform when mlk was received at those
pl ants, those receipts would come within the -- those
recei pts would count as touch-base receipts; post-Reform

m | k eemnAg going to those plants do not count as touch-

base receipts for individual producers?
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A Correct.

Q You made reference to pre-existing diversion
l[imts. Wuld it -- would it not be the case that in
order to accommodate the mlk that has historically been
pooled -- has was historically been pooled on Oder 2,
under whatever diversion limts existed then, that the
diversion limts would have to be higher if -- the anpunt
of mlk that would have to be diverted would have to be
hi gher if you take many of the |argest manufacturing
pl ants and redesignate them as non-pool plants when they

used to be pool plants?

A If you' d like to testify on that, go ahead.
Q | " m asking you --

A "' m not sure, John

Q You're not sure? MIlk that used to go to a

manuf acturing plant that was a pool plant, that was a pool
plant, --
A Correct.

Q -- did not have to be included as diverted
mlk?

A That's correct.

Q And now it has to be included as diverted m|k?

A Yes.

Q To accommpdate that in the pool, the diversion
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limts have to be higher?

A Yes.

Q |s part of the problemthat you believe is
addressed by touch-base proposal mlk |ocated
substantially outside of the Northeast that doesn't cone
into the Northeast?

A Woul d you repeat that again, John?

Q s part of what -- what you perceive to be a
probl em t hat needs to be addressed by a regul atory change

in the touch-base proposal, mlk that is |ocated outside

t he --

A Yes.

Q -- Northeast --

A Yes

Q -- that does not conme into the Northeast?

A Yes.

Q And you hope that by increasing the touch-base,
nmore ml k, wherever it's located, will at |east physically

come into the Northeast?

A Yes. Let me just go a little further. The
answer is yes, if it's pooled on the Order.

Q And we agree that there are now fewer pool
pl ants at which mlk may touch base?

A Yes.
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Q Woul d your -- would that aspect of the problem
be served just as well if there were a touch-base
requi renment that would count as touch base plants that
were formerly pool plants that are located in the
Northeast? |In other words, two days delivery to a plant
| ocated in the Northeast as opposed to a pool plant
| ocated in the Northeast?

A | don't think I want to respond to that. |
-- I'd have to think that through.

Q Al right. Has Elmhurst Dairy in Jamai ca, New
York, contracted for independent producer m |k supplies?

A Yes.

Q And has El mhurst Dairy in Jamaica, New York
contracted for supplenental cooperative mlk supplies to

nmeet its booki ngs?

A Yes.

Q Excluding tolled mlk?

A Yes.

Q And - -

A Let me clarify that. |It's not -- Elmhurst
Dairy, Inc., does not purchase any mlk. 1It's always

purchased by Wbrcester Creaneries Corporation, but it in
many cases is for the benefit of Elmhurst Dairy.

Q Wor cester supplies the sister conmpany?
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A That's correct.

Q So, | nean, there's -- there's -- there's a
contractual relationship between El mhurst and Worcester,
right?

A Correct.

Q Has El mhurst Dairy for its own needs, excluding
tolled mlk, received, to did El mhurst Dairy for its own

wse—recetrved needs receive an adequate supply of mlk in

t he years precedi ng Federal Order Refornf

A | guess personally, | can't -- | can't testify
to that. | only worked for ElInmhurst six nonths before,
seven nont hs before Federal Order Reform

Q Ckay. If there were a problem w th adequate
supplies of mlk at Elnmhurst prior to Federal Order
Ref orm would you not have becone aware of the problenf

A Probably, yes.

Q Has there been any difficulty for Elnmhurst
Dairy in Jamaica, New York, in receiving adequate supply
of mlk since Federal Order Refornf

A Yes.

Q And coul d you descri be when that problem
occurred?

A The nost severe problemwas in the Fall of

2000.
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Q And during the whole Fall or portions of the
Fal | ?

A The earlier part of the Fall, before the cal
was instituted—++ ,it was a bigger problem afte+ After
the call was instituted—+t+ ,it was birgger better. |
testified as to a |lot of balancing and it's a daily
situation. The sane thing is true when you | ook at it
fromthe perspective of the Class 1 handler. Many tines,
my experience has been over the last two-three years, many
times you have to receive mlk as a Class 1 handler on a
day that you really don't need it and find a way to roll
it until the day you do need it because it's not avail able
on the day you do need it.

Q Ckay. When you're tal king about the Fall 2000,
you said the early part of the Fall, is that Septenber?

A Sept enber, yeah.

Q Ckay. And during every day in Septenmber or is
it certain days?

A It wasn't every day, but it was certain days,
yes.

Q And that's because El mhurst e+ through
Worcester did not have a comm tnent of adequate supplies
fromindependent producers and co-ops that regularly

served it?
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A We were short of mlk.
Q Do you know where the mlk came fromthat

eventual |y served those needs?

A Yes.

Q Wher e?

A It came from-- from cooperatives.

Q |"msorry. M question was, from what

| ocation, not fromwhom Do you know where it came fronf
VWhat -- what location it came fronf

A A variety of locations. During that period of
time, we received mlk from New York, Pennsylvania, from
out side the Marketing Area.

Q Do you know where in New York or where in
Pennsyl vani a?

A My menory is not that good. | couldn't give
you all the different |ocations.

Q Al right. And -- and could you identify those
who did not ordinarily serve El mhurst through Worcester
that met those needs for you?

A |'"msorry. Say that again, John.

Q Coul d you identify those entities who did not
ordinarily serve El mhurst Dairy through Worcester that
served those needs for you?

A |'d rather not.
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Q Coul d you state whether those entities or are
not nmenbers of ABE&E ADCNE?

A | think they all were— , but one - -

Q Okay. Could you identify the amunt of extra
prem um that you had to pay for those products?

A | testified before that it was as much as three
times the normal current handling charges.

Q Ckay. And what are the normal current handling
charges that are multiplied by three?

A That's proprietary information.

Q Ckay. So, when you refer to normal handling
charges, you're referring to the handl er charges paid by
Wor cester/ El mhurst, etc. Then you did not nean to inply
normal in the market, correct?

A | don't understand what you're saying, John.

Q You used the term "normal current handling
char ges".

A Correct.

Q Whi ch you have declined to el aborate on as
proprietary. M question then is, when you say normal
handl i ng charges, you're referring to handling charges
paid by the conpany that you work for rather than those
prevailing charges in the whol e marketpl ace?

A |"mreferring to the customary year-round
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contract prices that the market is famliar wth.
Q That Worcester pays?
A That Worcester pays, yes.
Q And you're not making a comment as to whether

those are normal or abnormal as respect to the market

aver age?
A No.
Q OCkay. No, you are not making that comrent?
A "' m not making that comrent.
Q What you describe as a problemin parts of the

Fall of 2000, do you believe that increase in shipping
requirements will help alleviate that kind of situation?

A Yes.

Q Ckay. By requiring sonme plants to ship an
addi tional 5 percent of m|k?

A Yes.

Q Let's say that -- that the proposal had been in
effect, and in Septenber 2000, as a result, you would have
received the additional mlk. Your proposal would al so
require that additional mlk to cone to your plants in
Oct ober and Novenber of 2000.

A Correct.

Q Woul d that not displace m |k when you didn't

need it?
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A It could, yes.

Q It could. You didn't have any additional --

A | cannot say it will but it could.

Q Ckay. | mean, you -- you -- you wouldn't have

any additional demands sinply because there's additional
shi ppi ng requi renment, would you?

A No.

Q Consuners aren't going to drink nore because
there was a higher shipping requirenent?

A No.

Q So, if you were already being served and there
is a higher shipping requirenent and mlk is comng into
neet the shipping requirenment rather than your need, it's
going to displace sonebody's mlk required to go sone
pl ace?

A Ard A pl ant obviously +t handl es what it
handl es, John. The fact is that on certain days, even on
into October and Novenber, there was days that we did not
receive the volunmes we'd like. |If you | ook at the whole
period of time, yes, and so | actually believed that doing
this would make a nore orderly market for m|Kk.

Q You had undertaken no exam nati on of whet her
i ncreasing the shipping requirenments woul d cause

di spl acenent of nmore mlk than it -- greater vol unme of
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mlk than would -- would serve additional needs?
A | have not exam ned that, no.
JUDGE BAKER: | realize there are additiona

questions for M. Buel ow, but the parties, by agreenent,
it's two hours, so we're going to take our 15-m nute
recess.

MR. VETNE: Thank you.

(Wher eupon, a recess was taken.)

JUDGE BAKER: We are now back on the record
after our norning recess, and M. Vetne, you're
guestioning M. Buel ow.

BY MR. VETNE:

Q M. Buel ow, Wbrcester and its sister conpanies,
are they the reporting handl er on the cooperative mlKk
that they contracted for?

A Yes.

Q For Worcester's independent mlk and the
cooperative mlk that are included, that is included in
t he handl er report, what approxi mate average percentage is
Class 1?

A Bet ween 85 and 90.

Q So, Worcester -- Wircester has its Class 1
needs conmpl etely supplied or alnost conpletely supplied by

i ndependent producers and co-ops under contract, correct?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

1190

A By i ndependent producers and cooperatives,
correct. Yes.

Q Do you -- do you know -- well, strike that.
You do make reference to the Class 1 utilization of the
mar ket as -- as a reference point for the reasonabl eness
of shipping requirenents, --

A Correct.

Q -- correct? Now, a lot of the mlk supplied to
the Class 1 market like yours is mlk that is dedicated,
desi gned, comm tted, contracted and sought. It's in the

Class 1 market already, correct? Your supply is dedicated

to Worcester, and -- and for that
-- there's 85 percent Class 1 utilization.
Do you -- do you have any information on -- if

you take out that commtted mlk, the mlk that Marcus
Dairy has commtted, the m |k of your dairy, the mlKk
that's already commtted to the Class 1 market and serves
it and everything because it wants to, because it's close,
you take out that portion of the Class 1 m |k, do you have
any information on the ratio of Class 1 to non-Class 1 for
t he bal ance of the market's m |k supply?

A No, | don't, John, and these type of questions
probably are better answered by our econom st, David

Enster Arns.
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Q OCkay. Wuld you agree with me that it's --
it's the ratio of -- of -- of non-commtted Class 1 to
excess or surplus uses that should be | ooked at for
pur poses of -- of supply rather than | ooking at what's
already there and already commtted and it's going to go
there, wants to go there every day?

A Again, | would suggest you ask David Enster
Arnms that question.

Q Woul d you agree with ne then that if -- if a
performance requirenment is structured so that it nust
necessarily come in to a plant that hasn't conmtted Cl ass
1 supply, it's going to displace mlk that has to go

t hrough on a truck sone place el se?

A | think I've already answered that question,
John.

Q And t he answer before was yes?

A Yes.

Q Conparing old versus new, did Wbrcester
Creaneri es have an easier tine or a harder tinme or did it
make no di fference under the old system where the Market
Adm ni strator had a neeting and called and wants to know
how t he new shi pping requirenents are?

A | can't testify to firsthand know edge of that

on the old Order. I wasn't here at Worcester Creaneri es.

EXECUTI VE COURT REPORTERS, | NC.
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Q

OCkay. Wth respect to your

at El mhurst/Wsrcester and the invol venent you had in

1192

conbi ned know edge

the Northeast before, do you know whet her

ml| k cane when

needed either easier or harder under the pre-existing

rul es?

A

| -- 1 can't say. | think to sone degree,

you're conparing apples with oranges.

rul es.

There's so many things that are different.

Q

mat t er

A
Q

It

s different

It's different tines. It's different markets.

OCkay. So, choosing performance standards is a

of finding out which fruit you need to pick.

Q Maybe apples are better than oranges— ?

Thank you.

JUDGE BAKER: Very well. Are there any other

questions for M. Buelow? Yes, M. English.

the difference that

Q

REDI RECT EXAM NATI ON
BY MR. ENGLI SH:

Sir, M. Vetne asked you a question relating to

and | ater nonths.

part

A
Q

Yes.

And in answering that question,

of the answer that you left out?

A

Yes. The -- the -- in October,

EXECUTI VE COURT REPORTERS,
(301) 565-0064
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The call increased the shipping requirenments which
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woul d certainly make a difference in the supplies that

wer e avail abl e.

Q

Exhibit 5 for

And M. Beshore referred you to Page 63 of

static world in 2001 and 2002, that if Proposal

adopt ed woul d not have been pool ed.

wor | d experience with such matters?

A

peopl e,

arrangenents. They -- they find ways to deal

rules and so it's very,

What

volumes of m |k that were—ordered,

in a

3 had been

i's your real

There woul d have been -- in the real

when they know the rules, they --

wor | d,

t hey make

very hard to say that -

with those

that this

woul d happen if -- if that was in place because people

woul d have done things differently.

Q

what ever,

And | think through a m sconmuni cation or

i naccurate. M. Beshore asked you about whet her

sone things ended up in the record that are

-- he

actually asked you to agree with himthat the Market

Adm ni strat or does not have the authority under

to nodify the touch-base requirenents.

br eak,
A

Not i ce,

Havi ng | ooked at the Hearing Notice during the

does that -- is that correct?

Pr oposa

No, it's not. Having | ooked at the Heari ng

we are proposing that the Market Adm nistrator

EXECUTI VE COURT REPORTERS,
(301) 565-0064
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woul d have the authority to adjust both.
Q Both the delivery requirenments and the
di versi on percentages?
A Correct.

Q And this goes back to the series of questions

by M. Beshore about the so-called “warket—period— "free
ri de" period. \What about Proposals 2 and 3 in your
opi nion may address the sanme philosophical issues raised
by M. Beshore?

A Proposals 2 and 3 woul d be increased shipping
requi renents and touch base and -- and so forth in the
Fall nmonths when the mlk is needed. + | just sinply
t hi nk that addresses the situation.

MR. ENGLI SH: Thank you. | have no further
guesti ons.

JUDGE BAKER: Thank you.

Are there other questions for M. Buelow? M.
Beshore?

MR. BESHORE: | hesitate for—thetongest—tire
to prolong this.

RECROSS EXAM NATI ON
BY MR. BESHORE:
Q In Proposal 3, is it your intention in Part 6,

when you say that the delivery requirenents and the

EXECUTI VE COURT REPORTERS, | NC.
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di versi on percentages in Paragraphs D-3 and D-4 may be
i ncreased or decreased to refer to the delivery
requi renments?
A MR ENGLI SH: It's D 3.
© MR, BESHORE: Well, that tal ks about diversion

percentages in Paragraph D 3.

A MR, ENGLI SH: D-3 is physically equivalent to

two days' mlk. 1It's the touch-base requirenent.

Q MR. BESHORE: So, that's the | anguage that you

intend to all ow the Market Adm nistrator what, to suspend

t he touch-base?
A MR, BEULOW Aut hority to adjust it.
Q Par don?
A Aut hority to adjust it.
Q A Weutd Whet her that increase or decrease it or
- elimnate it for a period of time? ,
A— it would elimnate it for a period of tine.
MR. BESHORE: OCkay.
JUDGE BAKER: Very well. Thank you.
Are there any other questions for M. Buel ow?
(No response)
JUDGE BAKER: There appear to be none. Thank
you very nuch, M. Buel ow.

THE W TNESS: Thank you.

EXECUTI VE COURT REPORTERS, | NC.
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JUDGE BAKER: Thank you for appearing.

(Wher eupon, the w tness was excused.)

JUDGE BAKER: M. English, does that concl ude
your presentation with respect to 1, 2 and 3?

MR. ENGLI SH:  No, Your Honor, but | know that
M. Vetne had wanted to -- to get sonme evidence in, and --
and the only other witnesses | have are M. Arns and M.
Conover, and they are flexible and can reschedul e.
woul d reconmmend that they -- | -- |'ve had seven out of
the |l ast nine witnesses and, if nothing else, | need a
little time to finish preparing on that.

JUDGE BAKER: Very well. M. Vetne, what are
your presentations directed towards?

MR. VETNE: Your Honor, they are directed to
Friendship proposals 8, 9 and 10, Proposal 11 by
Friendship is withdrawn and it won't be addressed, and by
presenting testinmony in support of Pooling Provisions 8, 9
and 10, inmplicitly, if not expressly, it addresses al
ot her pooling provisions which are inconsistent and
irrational.

MR. ENGLISH: | guess that neans I'Il object to
t hat characterization.

JUDGE BAKER: | will make a note here that even

t hough you have withdrawn 11, if there is anyone who

EXECUTI VE COURT REPORTERS, | NC.
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w shes to speak to 11, they may do so.

MR. ENGEHSH VETNE: | have provided courtesy
copies during the break, so we don't have to spend tinme
distributing the testinmony and provided the recorder with
four copi es.

I"d like to ask that M. Schanback's statenent
be marked so that we have a clear copy in the record.

JUDGE BAKER: Very well. It shall be marked as
Exhibit 33 for identification.

(The docunent referred to was
mar ked for identification as
Exhi bit Nunmber 33.)
V\her eupon,
WARREN SCHANBACK
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
DI RECT EXAM NATI ON

BY MR ENGH-SH VETNE:

Q Before you start, M. Schanback, can you
describe briefly your -- your experience, hands-on and --
and background in the dairy industry?

A Certainly. | have a B.S. in Dairy Econom cs,
Agricul tural Econom cs from Cornell University, and as

Friendship Dairy is a fam|y-owned business, | have been

EXECUTI VE COURT REPORTERS, | NC.
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involved with the business since ny teenage years. | have
done many things in the business, fromloading trucks to
the position I hold now, which is vice president of both
pl ant distribution, mlk procurement. My expertise in the
busi ness is also in market order hearings.

Q And how many years have you been involved with
Friendship Dairy?
A About 25 years at this point.

MR. ENGLI SH:  Your Honor, | -- | offer M.
Schanback as an expert both in dairy econom cs and
mar ket i ng procurenent of mlKk.

JUDGE BAKER: Are there any objections to M.
Schanback bei ng regarded as an expert in dairy econom cs
and mar keting procurenment of m|lk?

(No response)

JUDGE BAKER: Let the record reflect that there
are none, and he is so regarded.

BY MR. ENGLI SH:

Q M . Schanback, do you have a prepared
st at enent ?

A Yes, | do.

Q Proceed, please.
A Ckay. If | read too fast, please slow nme down,
but 1'Il try to nmove this along as best as | possibly can.

EXECUTI VE COURT REPORTERS, | NC.
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Q In no way will | slow you down.

A Good day, | adies and gentlenmen. M nane is
Warren Schanback, and | amthe Vice President of
Friendship Dairies, Incorporated, a fam |y-owned and
operated business with one plant which is currently
regul ated by the Northeast Order as a partially-regul ated
distributing plant. Qur conpany with fewer than 500
enpl oyees is a small business under the Regul atory
Flexibility Act. The dairy farm patrons that market their
mlk to Friendship are also small business enterprises
under the Regulatory Flexibility Act.

For the 40 years or so of Market Order 2's
exi stence, we have been a fully-regul ated pool plant.
After Reform we were initially regulated as a pool supply
pl ant until a dramatically-revised set of econom c factors
forced us to change our pool status to a partially-
regul ated plant. Qur dairy farm patrons no | onger have
t he opportunity te—enjoy they've enjoyed for four decades,
to participate as pool producers through the Friendship
Dairy's plant.

Qur plant is unique in that it manufactures
products that fall into every class in Federal Market
Order 1. The vast mpjority of mlk received at our plant

in Friendship, New York, is used as Class 2 to manufacture

EXECUTI VE COURT REPORTERS, | NC.
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cottage cheese, sour cream and yogurt with much small er
gquantities going into products considered Class 3. W
al so produce a significant anount of Class 1 cultured
butterm | k and non-fat dry mlk to balance out our mlk
supply.

We are al so sonmewhat unique in that we purchase
approximately two-thirds of our plant's m |k supply under
contract from about 125 i ndependent dairy farnmer patrons
who insist that we are the best outlet for their mlKk.
The remai nder of the mlk we use is purchased fromdairy
cooperatives.

The follow ng testinony is in support of our
Proposals 8, 9 and 10. Proposal 11 is wthdrawn.

Proposal 8. \When the Federal Orders were reformed in |ate
1999, nuch attention was given to the fluid differenti al
i ssue and just about every other issue seened to take a
back seat. In the old Oder 2, there were so many changes
bei ng considered, that it was inpossible to determ ne
their effect until they were adopted. Since we were a
pool plant fromthe Order's inception, we naively failed
to identify changes to the Order | anguage that would
dramatically affect our status, such as the adoption of
new performance requirenents in 1001.7(c) and the

extraordi nary amount of additional m |k represented by

EXECUTI VE COURT REPORTERS, | NC.
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t hose new requirenents for our producers to be able to be
associated with the mlk pool.

These new shi pnments were not due to any new
demand for fluid mlk. For as many years as | can
remenber, we had m |k supply contracts with Class 1
handl ers in anticipation of neeting the sonmewhat regular
| ate Summer call. W understood that in any nonment, there
was the possibility that we would need to ship mlk to
Class 1 operations which are now defined as distributing
pl ants, but it was a new concept to us that the Order
woul d have substantial m ni mum anount witten into it.

We also failed to identify that severe burden
that the odd manner used to cal culate this anmount would
create for us because it dramatically increased the anount
of mlk that would be required to establish our
performance. \When we consulted with the Departnent, we
were infornmed that in the grand scheme of things,

i ncluding the uniform provisions across all Federal
Orders, our objections were inmmaterial. It was explained
t hat even though this facet of the perfornmance provision
was new to the Northeast, it had pre-existed in at |east
one other Federal Order and was therefore justified.

VWil e we believed that our plant was different

from ot her manufacturing plants because of our |ocation on

EXECUTI VE COURT REPORTERS, | NC.
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the western regions of the Order and the extra mlk or the
extra val ue of our high Class 2 utilization provided to
t he pool, we could not convince anyone in the Departnent
that this justified a grandfather exenption. W exhausted
every avenue to no avail.

The Order | anguage states that "such shipnents
must equal not less than 10 or 20, as the nonth may be,
percent of the total quantity of mlk that is received at
the plant or diverted from pursuant to Section 1001. 13
during the nmonth" and that's ny enphasis there. This was
a dramatic shift fromthe old pool unit concept, and since
t he advent of Reform not only do we need to qualify the
i ndependent producer mlk that we receive, we also have to
ship m |k based upon the amount of 9-C m |k that we are
receiving from cooperatives.

As applied, the current pooling rules require
redundant performance on cooperative supply of 9-C mlk
and erect econom c obstacles to manufacturing plants
receiving mlk fromindependent producers from achieving
pool status. Because of the nerged Order did not create
any new Class 1 denmand by Northeast consuners, these
newl y-required shipnments merely displace the local mlk
t hat had previously been supplied to distributing plants

and a new need to transport displaced mlk to other plants

EXECUTI VE COURT REPORTERS, | NC.
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for disposition.

Sales trends are relatively constant and over
time, we have carefully cultivated a mlk supply to match
our sales to our patrons and cooperative suppliers. While
we coul d have gone out and gotten a distributing plant
account, that still would have been a business decision
that we were in control of. What we were unprepared for
was such dramatically-changed Federal Order | anguage t hat
created an artificial need to supply so nuch nore m |k
virtual ly overnight.

Fortunately for us, our cooperative suppliers
were there to help get through this crisis. For a
handl i ng charge, they would provide as nuch nmlk as we
needed to replace the extra mlk we had to ship, but there
was a catch. Every pound of m |k we brought into our
pl ant to replace what we were required to ship increased
t he amount of m |k upon which we needed to cal cul ate what
we were required to ship. In essence, the wording of
1001.7(c) had created a never-endi ng escal ation for

pyram di ng of shipnents of displaced m |k and replacenment

m | k.

The follow ng calculations illustrate the
problem of 15 mlIlion pounds per nonth a supply plant
woul d encounter under Section 1001.7(c). The plant

EXECUTI VE COURT REPORTERS, | NC.
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receives 10 mllion pounds of mlk per nmonth from
i ndependent patrons and five mllion pounds of mlk from
cooperatives. Pre-Reform a 20 percent call would have
been considered a worse case scenario. Post-Reform it
has become normal for Septenber through Novenber.

What | go through here is pre-Reform 20 percent
call, you can see at the top, where the total m |k supply
of this plant is 15 mllion pounds, the independent mlKk
supply which is 10 m|Ilion pounds was what the 20 percent
call was based upon, therefore requiring two mllion
pounds of mlk fromthis plant to be shipped for Class 1
use. Post-Reform and | use Section 7(c), Nunber 2,
because it correlates nost highly with the 20 percent
above, it shows the sanme plant, the 10 mllion pounds of
mlk fromindependent m |k supply, and a total m |k supply
of 15 mllion pounds.

I f you now take the 20 percent shipping
requi renent, that would require that this plant supply
three mllion pounds not to inprove Class 1 use but to a
distributing plant. |If you would then, on the next page,
replace that additional one mllion pounds of mlk, the
total mlk supply now becones 16 mllion pounds.

Cal cul ating the 20 percent requirenent on the 16 mllion

pounds now yi el ds 3,200, 000 pounds of m |k that woul d need

EXECUTI VE COURT REPORTERS, | NC.
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to be shipped to a distributing plant, again not to Cl ass
1 use but to the distributing plant. This process repeats
on and on until you eventually come up with a number which
is on Page 4, and | guess for purposes of expediency, |
won't go through each one of these calculations. It shows
that the final result is the requirenment that this plant
ship 3,249,997 pounds of mlk and even that is rounded
because this could go on forever. That 3,249,997 pounds
conpared to the two mllion pounds is an increase of 162.5
percent of shipments to guatt+f+ed qualify plant patrons
m | k.

Even by the current definition of the so-called
"20 percent perfornmance requirenents” witten into the
current 7(c)(2) has effectively created a 33 percent
shipping requirenment, and this is if all things work
perfectly and receipts are exactly as you anticipated. In
fact, considering the consequences of m ssing the required
percentage by a few pounds, any reasonabl e handl er would
add a few nore percentage points to the m ni num
requi renment just to be safe.

Proposal 8 solves the problem by specifically
omtting 9-C mlk fromdairy farnmers described in
1001.12(b) as has been done in other Federal Orders. It

does this while maintaining the reasonabl e performance

EXECUTI VE COURT REPORTERS, | NC.
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requi renents because it bases the calculation on the
amount of m |k produced by dairy farners that is pool ed
t hrough association with the supply plant, whether or not
it was diverted fromthe plant.

Proposal 9. As | stated earlier in ny direct
testimony, Friendship has many characteristics that are
unique. One is the ability to produce non-fat dry mlk to
bal ance our m Ik supply as well as a portion of the mlk
of our cooperative supply partners. Another is the
producti on and route disposition of a Class 1 product,
cultured butterm | k. Post-Reform it was this product
that caused the plant to retain its designation as a
partially-regulated distributing plant.

lronically, during the period of time when the
pl ant was considered a pool supply plant, the anmount of
m | k di sposed of as route disposition and/or transferred
in the form of packaged fluid mlk products to other
di stributing plants was not able to be applied to the
Section 7(c) requirenments for shipnents nmade to a
di stributing plant but was still considered as part of the
total quantity of mlk that is received at the plant, the
exact sane concession.

This is patently unfair and eurtng endures the

hi story of the Market Order in recognizing that this

EXECUTI VE COURT REPORTERS, | NC.
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product satisfies an established Class 1 demand. Pre-
Ref orm pool manufacturing plants nmet performance
requi rements on the basis of Class 1 use or allocation of
m |k and the volune of a Class 1 butterm |k was therefore
credited against the plant's call performance.

No testinony was received at the earlier
heari ngs supporting the change in this aspect of the
Order. Now, however, Friendship can qualify its plant
only by fulfilling sonmeone else's need for Class 1 and
Class 2 mlk without receiving any credit for its own
contribution to the Class 1 market before its contribution
of Class 1 prices to the nmarketw de revenue pool.

It is not our intention that conventi onal
di stributing plants dedicated primarily to the production
and distribution of Class 1 products, which are not now
fully regul ated under Order 1, should becone inadvertently
regul ated under Section 7(c) by virtue of our proposal.
It appears fromthe data assenbl ed by the Market
Adm ni strator that sonme of the partially-regul ated
distributing plants of this kind, identified on Exhibit 5,
Pages 9 through 10 and 13 through 14 and 17 through 18,
al so have distribution of Class 1 products sufficient to
meet the supply plant definition under a |iberal reading

of Friendship's proposal.

EXECUTI VE COURT REPORTERS, | NC.
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It is our understanding that all plants
aggregated in the data on Exhibit 5, Page 61, are
conventional distributing plants; that is, plants with at
| east 25 percent of mlIk receipts in the plant processed
and di sposed of in the form of packaged fluid mlk
products. These plants are not now fully regul ated
because | ess than 25 percent of the total distribution is
in the Northeast Marketing Area.

What we had in m nd when we wrote Proposal 9
was the conventional characteristics of a supply plant and
the distributing plant as described in the begi nning of
USDA's M I k Marketing Order Statistics publication and in
a separate website docunent, entitled "Quantities and
Utilization of Regulation MIK". The description is as
follows: distributing plants are plants primarily engaged
in processing packaged fluid m |k products and supply
pl ants are plants primarily engaged in producing
manuf actured dairy products.

To exclude the possibility of the conventi onal
di stributing plant becom ng fully regul ated through the
back door of Section 7(c) and to focus on the prinmary
function of supply plants in manufacturing dairy products,
we nmodi fy our proposal with the following clarification to

be added as a new section, Subsection 7(c)(6), as follows:

EXECUTI VE COURT REPORTERS, | NC.
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"6. Route distribution fromthe plant and transfers of
packaged fluid m |k described in the foregoing Sections 1,
2 and 3 shall not count toward qualification as a supply
pl ant of any plant at which |ess than 50 percent of the
total quantity of m |k physically received at the plant is
used to produce Class 2, Class 3 or Class 4 products.”

Wth this clarification, elimnating the
possi bility of dedicated distributing plants from becon ng
pool ed as supply plants, Friendship would be the only
supply plant with route disposition and transfers in the
form of packaged fluid mlk at distributing plants in this
mar ket .

Proposal 9 would restore the intent and
hi storical practice of the Order without detrinent to the
pool but with substantial relief to Friendship, its dairy
farmer patrons and cooperative suppliers. It is
Friendship's intent that all of the supply plants route
di sposition be applied to Section 7(c)(1), (2) and (3)
requi renents whet her or not the product was di sposed of
within the Northeast Federal M Ik Market Order, just as
the old call provision was interpreted to include al
Class 1 m | k.

Proposal 10. As you can tell fromny

testinmony, | amnot a big proponent of Reform or any other
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artificially-created changes to the Federal Market Order.
This is because these changes occur overnight and are
extrenmely disruptive to the market until all of the
parti es adj ust.

One of the nore onerous changes that was
i ncorporated into the Northeast Order was the setting of a
fixed amount of mlk that nust be shipped to distributing
plants in order for a supply plant to remain pooled. Pre-
Reform tenporary prices resulting fromthe shortage of
available mlk to the Class 1 market was satisfied in
every instance through an established process known as the
"call". In fact, since every participant was aware that
t he Market Adm nistrator could require themto supply mlk
for Class 1 use or face being depool ed, there were many
i nstances where the official process of holding a neeting
to consider the appropriate |evel of shipnments was not
even necessary to create enough supply to neet the demand.

Why then would this anount be set at 10 and 20
percent, and why would there be a need to ship mlk al
year-round? There was and is no shortage of mlk to neet
demand at distributing plants. There's no testinmony heard
that would indicate this anmobunt was necessary. The truth
is that these percentages were picked arbitrarily because

t hey were cardi nal nunmbers, not because they were
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systematically eval uat ed.

| understand that the Department identified the
possibility that distant plants not generally associ ated
with the Northeast Order could ride the pool. The reason
for creating a performance requirenment was one nethod to
di ssuade this activity. But why then would 5 and 10
percent not have been sufficient? This amunt shoul d have
been set at the m ninmum | evel that would have acconpli shed
the stated intent w thout causing any additional,
unnecessary and uneconom ¢ nmovenment of m |k by supply
pl ants solely for the purpose of ensuring that dairy
farnmers have access to the |ocal market revenue pool.
After all, marketw de sharing of revenues anong al
producers in the mlkshed is the primry objective of the
Federal M Ik Marketing Order Program This objective is
def eat ed when the perfornmance rules by design or in effect
result in (a) the exclusion of sone producers fromthe
pool or (b) producers w thout access to a Class 1 outlet
having to buy market access fromthose who doni nate the
market's Class 1 milk supply or (c) in shipments of
unneeded m | k over |long distances for the sole purpose of
performance, resulting in displacenent of other mlKk
supplying Class 1 plants that nust then be shipped for

manuf acturi ng uses and additional transportation costs.
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The reasoning in support of Proposals 3, 5 and
6, which we really haven't gotten into here yet but which
| understand that the way the proposals were submtted,
i ndicates that while 10 and 20 percent requirenments my
not have been sufficient to create a disincentive to
di stant pool plants, increasing this amunt woul d not have
been nore effective nor would decreasing it have been | ess
ef fective.

We believe that now is the appropriate tine to
adj ust these percentages to a nore reasonable and | ess
mar ket - di storting amount of 5 and 10 percent.
Furthernmore, if any of the proposals of 3, 5 and 6 are
adopted, it is our testinony that the Departnment
absolutely nmust not pass up this opportunity to adjust the
percent ages used in 1001.7(c) downward in an effort to
reduce the burden on plants that should be associated with
and create value for the pool, such as ours.

A sinple analysis of the data provided by the
Mar ket Adm ni strator postul ates that reducing these
percent ages as we have proposed woul d have an
insignificant effect, especially if any of Proposals 3, 5
or 6 were adopted in one form or another. However, if
there is ever a need to increase the anounts to

accommodate a m |k shortage, the Market Adm ni strator
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still retains the authority as granted in Section
1001. 7(g) to consider and nmake such adjustnents.

Thank you for the opportunity to address the
Departnent and all assenbl ed here today.

Q Do you have any additional coments you wi sh to
make here this norning?

A Not at this tine.

MR. ENGLI SH: The witness is avail able.
JUDGE BAKER: Very well. Are there any
guestions? Yes, M. Beshore.
CROSS EXAM NATI ON
BY MR. BESHORE:

Q Good norni ng, Warren.

A Good norni ng, Marvin.

Q Let me go to Proposal 10 first, if we can. One
of your comrents -- actually, let me go to your -- one of
your comrents towards the end of your statenent intrigued
me, and | wonder if you can el aborate on it.

You indicate that you are opposing Proposals 3,
5 and 6 because they would place a burden on your plant,
such as yours, which create value for the pool
Such as ours, which creates value for the pool. Towards
the bottom of Page 6, the next-to-last. Third-to-the-I|ast

paragraph. Do you see that?
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A Actually, | don't believe that | opposed in ny
statement 3, 5 and 6.

Q Oh. Are you supporting?

A No. | -- 1've made no judgnent on 3, 5 and 6
at this point, but what | amsaying is that if any of
t hose additional performance requirenents are adopted,
that those performance requirenents could take the place
of some of the shipping and -- shipping performance
requi renents.

Q Okay. Well, the statenment that | was really
intrigued about was that they -- that would burden the
pl ants that create value for the pool such as yours.
What's your Class 1 utilization?

A The Class 1 utilization? Well, that all
depends. Based upon the total plant receipts or our
i ndependent patron receipts?

Q Based upon total plant receipts. In other
words, you | ook at your total, you know, your total
manuf act uri ng operations, your total operations at your
pl ant in Friendship, what proportion of them are
producti on of Class 1 products?

A Combi ned Class 1 and Class 2 runs about 70
percent. However, strictly Class 1 is about 1.5 to 2

percent.
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Q Okay. Now, in a 40 to 45 percent Class 1
mar ket, in what sense does that utilization enhance val ue
to the pool ?

A Well, | believe you're inproperly
characterizing ny statement to nean that | said that Class
-- ny Class 1 adds substantially to the pool. However,

t he conmbination of Class 1 and Class 2 use does add
substantially to the pool. As you know, there's a 70
percent premiumor differential on Class 2 mlk, and if
our plant wasn't there processing such significant anounts
of Class 2 mlk into cottage cheese and sour cream and
yogurt, it's likely you'll go seven m|es down the road
and it becomes Class 3 product at & the Cuba non- pool

pl ant.

Q So, are you saying that in order to pay your
i ndependent producers, you blend price, producer price
differential as it's now described in the Order, that your
-- your plant utilization and plant accountability is
above that price?

A Yes, | think it nost definitely is. | believe
fromthe rough cal culations | nade shortly before com ng
down here, we actually have a net pool obligation and have
had the pool the last three nonths and then several other

mont hs on beyond that, but we've actually had a net pool
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obligation for a significant amount of tine since Reform

Q Why do you want to be part of the pool ?

Since it costs you noney every nonth, you have a net pool
obligation, you are better off being unpool ed, woul dn't
you?

A In certain nonths, we would be better off being
non- pool ed. It goes back and forth. Right now, we don't
really have a choice. Qur mlk is pooled, with a certain
portion of it going in Class 1 which is partially
regul ated, so it nust be pooled, and there are other
factors that also include reliability of supply that
factor into being associated with the pool.

Q OCkay. | understand your 1 and 2 percent Cl ass
1 has got to be partially regulated to the extent that
it's distributed in a federal m |k order area, which I
gather it's not all distributed in Oder 1, correct?

A That's correct.

Q What other Orders do you distribute it to?

A | believe we're down in the Southeast Orders.
That's all | can think of off the top of nmy head of any
significant quantities. W do ship some product down to,
| believe, the unregul ated area in Western New York and
ot her areas, but it's mainly Atlanta, Southeast Florida

and t hose areas.
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Q Okay. So, your mlk is being pooled, | take
it, primarily to hedge the nmonths when you will draw from
t he pool on your -- be able to draw from the pool and pay
your producers the pool price when your utilization value
of Class 3, not Class 2, 1 percent Class 1 and the rest
Class 3 or 4, | guess, is to hedge so that during the
wi t hdrawal out of the pool, when your utilization value is

| ess than efre—etass the blend price?

A It works as a hedge, yes.
Q Okay. Now, your -- in order to, you know,
obtain that -- that hedge for your plant, you're proposing

in Proposal 10 that in a market where you have 40-45
percent Class 1, any supply plant operator should be able
to pool his mlk with a mninmum of 5 percent shipnent to a
di stributing plant, correct?

A Correct.

Q And for shipping 5 percent, you would be able
to draw from the pool enough npbney to pay your producers
t he 40-45 percent blend price for the pool?

A So long as his plant or his mlk supply
continues to act as a reserve for the market area, yes, |
believe that to be correct.

Q Well, the -- the -- we're tal king about what --

what's requiring someone to be -- to qualify for that
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bl end price which is, you know, the mlk in the pool,
correct, and you're saying it should be 5 percent?

A That's correct.

Q When you say so long as it acts as a reserve,
by that | take it, you just nean so long as it ships nore
if it's ordered to ship nore by the Market Adm nistrator
with an increase in the percentages, a discretionary
i ncrease, correct?

A That's one of the many, many aspects of
participating. Sonme of the other aspects are the fact
that they are there to balance, to take the mlIk when it's
not necessary for Class 1 use, and to dispose of it at
that tine.

Q To take what -- what m | k?

A Wel |, whatever mlk is being received at that
pl ant that could be shipped, if necessary, to Class 1
distributing plants. The time that those distributing
pl ants do not need that mlk, that plant is available to
process that mlk and assist in the orderly marketing of
m K.

Q But prior to your -- your processing of
perishable -- primarily, it's 7 percent in the Class 1 are
peri shabl e products, are they not?

A My products, yes. You -- you just asked ne a
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t heoretical question about other plants.

Q Ckay.

A "' m nmore concerned with nyself.

Q Okay. That's what | thought | was asking
about. For you, under your proposals you support, for you
to obtain a pool plant and obtain blend price every nonth
by shipping 5 percent, the additional obligations that you
propose to add to the pool are to increase that percentage
if called upon by the Market Adm nistrator, correct?

A Yes. That's been in place for in excess of 40
years, and we have agreed at previous hearings, previous
call ed hearings or neetings, that is a reasonable
expectation of supply plants.

Q Actual ly, for nost of that tinme, it's been zero
requi rement, right?

A That is correct.

Q You are proposing that under Proposal 10, that
there be a zero percent requirenent in the nonths of
January through July. 1Is it January through July?

A No. Actually, | didn't address January through
July at all. | was just addressing the 10 and 20 percent
that was required to be shipped during the nmonth of August
t hrough Decenber.

Q Okay. | m sspoke. So, presently, there's a
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zero requi rement during January through July. Do you
support the retention of that zero requirenent?

A Where do you see the Order says zero percent?
| -- | don't see that at all. | -- 1 see it as they say
that if you performat the required |evels from August,
believe it's August, through Decenber, --

Q Correct.

A -- that you then don't need to continue to
performduring the period of the year when there is excess
mlk and that's as any reasonabl e person would arrange it,
that if you performduring the Fall when it's really
needed, you don't have to performjust for the sake of
perform ng during the rest of the year. However, if you
do not performwhen it is critical to the Market Order
t hen you would have to do sonmething in addition to that or
instead of that and that is the 10 percent during January
t hrough July 30t h.

Q You understand that the market, during January
t hrough July, continues to need approxi mately 40 percent
of its mlk in the pool for Class 1 use, do you not?

A Sure. It just doesn't need it to be shipped
fromsupply plants. There are nore econoni c sources for
that m k.

Q Such as removing it fromthe cooperative plants
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and supplying it to the Class 1?

A Right. Marvin, that's one of thousands or
maybe probably one of 65 or 64 different options that can
happen.

Q MIk's got to -- the Class 1 mlk, if we have
40 percent in the pool and the supply plants aren't
suppl yi ng any, and your obligation is to supply any, then
the rest of the market's got to supply nore than 26 40
percent, does it not, to get the sanme blend price that the
zero percent supply plants are getting, correct?

A Woul d you restate that?

Q I f you' ve got a market that's got 40 percent
Class 1 utilization and the supply plants have a zero
percent obligation to deliver, in order to get to the
mar ket average of 40 percent utilization, sonmebody, nanely
t he non-supply plant part of the market, is going to have
to be providing in excess of 40 percent to get the nmarket
to 40 percent, correct?

A That's correct, but that anmount can conme from a
myriad of other sources. It's not -- it's not an absolute
t hat that needs to cone from a cooperative butter powder
pl ant .

Q Ckay.

A Al right. It can cone from many other supply
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pl ants, maybe a supply plant in M nnesota that comes into
the Order in March, and they would provide some anmount of
mlk for distributing plants.
Q Do you think that's how the Secretary wanted to
refashion Order 1 here, have zero requirenments for supply
pl ants during the January through July period, so that

mlk can be inported from these M nnesota?

A No. If that were ny suggestion, | would have
proposed it. | -- | haven't addressed the January through
July period at all in any of my proposals.

Q Are you -- do you oppose the portion of

Proposal 5 which would revise the requirenmnents for poo
supply plants to require the 10 percent shipment for each
mont h January through July?

A | haven't analyzed it.

Q OCkay. So, you have no position on that?

A That's correct.

Q Do you have a position with respect to the
portion of Proposal 5 which would elimnate the split
pl ant, so-called split plant provisions in Order 17?

A | haven't analyzed it. | have no position on
t hat .

Q Your plant's not a split plant, right?

A That's correct.
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Q Now, |let me just talk about Proposals 8 and 9 a
little bit. Let's talk about 9 first, | guess. It's your
-- it's your suggestion in Proposal 9 that your Class 1,
which is considered in the Southeast or outside the
Mar keti ng Area, that they be considered part of your --
your performance for whatever requirenents there are in --
for a supply plant, correct?

A Yes, just as now shipping to a distributing
plant, | don't believe that there's any limtation on
where the distributing plant is |ocated, whether it's in
Order 1 or outside of the Order, so long as you're
shipping to a distributing plant that qualifies as a
supply plant in the current regul ations.

Q But the distributing plants in the Order nust
have 25 percent of them | think that's the right
percentage, of their fluid m |k products distributed in
t he Northeast Marketing Area, correct?

A Yeah. | believe it's 25 percent of the total
recei pts processed in the Class 1 and 25 percent of that
is route disposition in the nmarket area.

Q Do -- do you buy any packaged product from
other -- other distributors and then, you know,
redistribute it fromyour plant?

A By packaged product, |I'mgoing to interpret
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you're --

Q Cl ass 1.

A -- referring to Class 1.

Q Cl ass 1.

A And the answer to that is no, we do not
purchase packaged fluid m |k products and redistribute
themat this tine.

Q As Proposal 9 is witten, -- what's your
intention with respect to Proposal 9, if you did purchase
packaged Class 1 products and then would nove them on from
your plant on routes? Wuld you propose that that's --
that those vol unes be consi dered performance by your plant
under the Order?

A No.

Okay. So, you would only propose to consider
Class 1 products that you packaged at your plant?

A Correct.

Q Okay. Now, let's go to Proposal 8. Basically,
the bottomline of Proposal 8 is that you want to
reformul ate the denom nator of performance equations so
that you would qualify as a supply plant with | ess total
shipments to distributing plants than are required under

t he present Order; | anguage correct?

A Yes.
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Q G ven your present -- let's put it this way.
If -- what percentage -- if you're -- if Proposal 8 were
adopt ed, what percentage would the required shipnments from
your plant be under Proposal 8, if you conpared that to
t he present denom nator |anguage in the Order? Do you

follow nme on that?

A Yeah. | do.
Q Do you understand the question?
A Yeah. Actually, you know, if we can read

bet ween the |ines, the calcul ation begi nning on Page 2
fairly represents the story.

Q Ckay. So, you presently -- you' d have roughly
25 mllion total --

A No.

Q Total mlk supply of 15 mllion --

A It's 15 mllion and that would reduce the
denom nator, to nove things along here, from15 mllion to
10 m | lion.

Q All right.

A Appr oxi mat el y.

Q Ckay. So, the two mllion -- so that you could
then qualify the shipnments of two mllion?
A That is correct. Continue to performas we had

been required for many years or at least it was inferred
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that we would performfor many years.

Q And that's what percentage of the 15 mIlion?

A Pardon me? \What --

Q Two mllion is what percentage of 15 mllion?

A Two mllion is what percentage of 15 mllion?
It's somewhere in the nei ghborhood of 7 or 8 percent,
isn't it? So, still a pretty significant amount. It's
nothing to be w nked at.

Q Do you have the -- when you're looking at -- in
the circunstances of having a net pool obligation to the
Order, have you ever happened to depool your plant?

A Qur plant is currently not a supply plant.

Q Do you intend to have the -- the prerogative to
depool your plant if it is a supply plant whenever you
have a net pool obligation to the foermer order?

A There -- and | forget as I'msitting here, |
forget the section of the Order, but it's very specific as
to when you depool -- actually, it's not so nuch the plant
as it is the independent m |k supply. When you depool the
pl ant and therefore the producers, you know, unless they
have sone association with the cooperative or sone other
handl er, as to when those producers get back on, and |
think as a reasonabl e busi nessman, you woul d expect and we

do performa calculation, a risk-benefit, as to if we were
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to depool today to save nmoney, what -- what would that
mean before we were able to get back on the pool, and it
woul d have to be a fairly convincing savings or cost
advantage to us to take that risk and depool now, not
know ng what was going to happen in the future nonths.

Q You're referring to the Dairy Farmer Program

what's called the Dairy Farner Program—onre—of—the for
ot her markets provisions in the Order?

A Yes, and that actually was one of the -- one of
the issues identified that resulted in us making Proposal
11 and then withdrawing it.

Q Ckay. Now, let's look at the combination of
Proposals 8 and 9. Proposal 8, | think, the denom nator
reduces the present requirenment froman effective 10
percent to an effective 7 or 8 percent, and Proposal 9
then reduces the percentage from 10 percent to 5 percent.
The two together woul d reduce the present performnce
requi rement from 10 percent to 3 or 4 percent conparing
apples to apples. Are you with nme?

A Well, you lost ne with the exact percentages,
but it would, for Friendship Dairies, reduce the
performance requirenments so that we would have a realistic
chance of continuing to pool in Market Order 1 as an

i ndependent operator. That's the full intent ef for us
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1228
for 8 9 and 10. We're not proposing this to help or to
hurt anybody else. This is strictly for Friendship
Dai ri es concern.

Q | understand. And to acconmmodate Friendship
Dairy, the effective performance requirements under the
Order which are presently 10 percent would be reduced by
changi ng the denom nator in that equation, that ratio, in
Proposal 8 so that it went down to 7 or 8 percent, you
cal culated, to two of the 15, 7 or 8 percent, correct?

And then if you reduce that to 5 percent in nine, it would
just then -- you'd only be required to have one mllion
deliveries and therefore it would be one of the 15,
correct?

A The amount of m |k that Friendship would
deliver to distributing plants would not change. The
ampunt that we're currently delivering, the amount that we

woul d deliver on these proposals would not change.

Q Ckay. You're currently a non-pool plant?
A That's correct.

Q So, you don't have to deliver anything?

A Qur producers still have to performin the

mar ket pl ace, and we are performng. Friendship Dairy's
pl ant is not perform ng that, but the producers are.

Q Ckay. So, if nothing would change, why do we
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you need the proposal s?

A Because right now, Friendship Dairies is not
operating the pool plant, and we're relying on our
cooperative supply partners to provide that service to us,
and they have been very cordial and have done that, and we
would still like the opportunity to once again pool our
plant as it was for the past 40 sone odd years.

Q Was Friendship a -- the Market Adm nistrator's
information in the proposal, Exhibit 5, Page 8, indicates
that Friendship was a pool supply plant during January
t hrough Septenber 2000, is that correct?

A Yeah. |'mnot sure of the exact dates, but
t hat sounds correct.

Q well, the first -- the first year of reform--

for the first seven nonths, you were grandfathered, so to
speak, under the old provisions and as sonebody testified
earlier in the hearing, you were able to retain your #uH-
pool status for January through July 2000 wi t hout any
shi pnments under the new regul ati ons, correct?

A That's correct.

Q But you renmai ned a pool plant during August and
Sept enmber of 2000. Do you recall that?

A Yes, | do.

Q Okay. And -- and which | take it to nean that
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you delivered the required 10 percent of your -- your
pl ant supply as -- as Friendship Dairy in order to qualify
i n August of 2000, correct?

A Correct.

Q And in Septenmber of 2000, you also delivered
the 20 percent required as Friendship Dairy as an
i ndependent supply plant to the pool in the Order,
correct?

A Correct.

Q Thank you, Warren.

MR. BESHORE: That's all | have.

JUDGE BAKER: Thank you, M. Beshore.

Yes, M. English?

THE W TNESS: Before Chuck gets started, can |
make one correction? | m sspoke in answering some of your
guestions or at |east one of them Wen | said that | --
my proposal did not address the January through July
shi pping requirenments, my proposal in fact did address

t hat by changing the required shipping amount from 10

percent to 5 percent. In other words, |I'mcorrecting --
when | said it didn't affect that at all, it did. It
still kept that in as a requirenent but | owered the anount

from10 to 5 percent.

BY MR. BESHORE:

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

L
=

12
13
14
15
16
17
18
19
20
21
22
23
24

1231

Q Unl ess you had been pooled in the prior August
to Decenber and then it retains it at zero?

A That's correct.

MR. BESHORE: Okay.
REDI RECT EXAM NATI ON
BY MR. ENGLI SH:

Q M . Schanback, are there tines when a portion
or all of your independent supply is associated with the
cooperative and ends up being pooled on the Order as 9-C
m | k?

A | believe so Chip, yes.

Q VWhen t hat happens, does a portion or all of
that 9-C mlk remain at your plant?

A |"mnot sure. |Is the 9-C mlk that you're
referring to, is it the Friendship producer m|k?

Q The Friendshi p producer independent supply
which, in answer to ny previous question, you indicated
was associated with the cooperative at sone point in tinme
is pooled as 9-C mlk, is any portion of that 9-C mlk
recei ved at your plant?

A Yes. | -- | would have to, in response to your
prior question, say that the majority of it typically
remains at the Friendship facility. That's the Friendship

i ndependent m |k supply.
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MR. ENGLI SH: Thank you. No other questions.
JUDGE BAKER: Thank you.
Are there other questions for M. Schanback?
Yes, M. Tosi?
RECROSS EXAM NATI ON

BY MR, TOSI
Q M . Schanback, 1'm confused by your testinony
with -- for exanple, on Page 2 in the first full

par agr aph, where you say that the "newl y-required
shi pments under the Order nmerely displaces local mlk that
had previously been supplied to distributing plants.”

" m confused by what -- what mlk is being
di spl aced and which is the m |k that has been displaced in
what ever i s being displaced?

A The situation that | was attenpting to describe
was the fact that the changes to the Market Order did not
create any additional Class 1 demand by the consuner.
Therefore, the amount of mlk that was required to be
shi pped by supply plants to the distributing plants,
because that m |k wasn't processed, packaged and then
dunped, if that mlk that | ship was packaged and sold to
t he consuners, that neant that sonme other amount of mlk
t hat had been supplying those consuners the day before was

now having to find a hone sone place else, to be processed
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by some other facility, pass within that facility into
ot her products in order to consune it.

Q Al'l right. Under the old New York/ New Jersey
Order, were you a tenporary pool plant or a designated
pool plant?

A We were a designated pool plant.

Q And what was were the performance standards for
-- under the old Oder for being designated a pool plant,
nmont hl y?

A Monthly. | think if you're referring to the
mandat ory shi pping requirenments, there weren't any written
into the Order, but there was a call provision that for
many years was a non-issue. There was no call. Pool
pl ants. What about processing the m|k? Then there
becanme a time when it becane quite regular, that every
Fall, there was a call hearing that we needed to perform

Q And when there was a suggestion of a call, was
your dairy one of the dairies that voluntarily shipped
mlk then?

A Yes, and in fact, it -- it occurred even |ong
before there was a suggestion of a call. \When -- when it
became apparent that this was the reality of the
mar ket pl ace, that we would need to supply mlk every Fal

and that was a shift in paradigmfrom what had happened
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before then, we as prudent businessnmen arranged supply
contracts wherein we were supplying fluid ears products to
the Class 1 marketplace, and in fact, because of the
di stant | ocation of our plant and the type of producers
and the size of the producers, the |ocation of the
producers, we determned that in order to do it
econom cal ly, there needed to be sone manner in which we
provi ded added value to the Class 1 custoner.

So, in fact, what we were doi ng was we were
supplying skimmlk to Class 1 custoners and that hel ped
us provide the extra value that would give us sone
reasonabl e payback for our expenses.

Q Absent the call, a condition for being pool ed
under the old New York/ New Jersey, provided you were a
desi gnated pool plant, it required no specific performance
requi renments?

A Ot her than responding to a call if it were
necessary, but there was absolutely nothing witten into
the Order that required mandatory shipnments in any
particul ar nonth.

Q During those nonths in which there were no
calls and therefore no specific requirenment for pooling,
did -- did you regularly ship to any Class 1 handl ers?

A Yes. We had -- this was back in ny early days
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in mlk supply and procurenment, we began with a one-year
contract and we had a three-year contract and eventually a
five-year contract providing mlk to Class 1 bottlers.

Q And has this been a nonth-in/nmonth-out thing up
until Order Refornf

A No. This was an on-goi ng process. This was
sonet hing that we had for close to 10 years on an on-goi ng
basis, and it was steady throughout the year, and in
addition to that, we -- we worked with our custoner to
tailor deliveries, to tailor quantities. There were tinmes
when they would request additional mlk. So, we would
provide it to themat the contract price. So, those are
an on-goi ng business relationship that we had devel oped
outside of the requirenments of the Market Order

Q Okay. How should the Secretary reconcile the
having testinony fromthe organi zation that represents
Class 1 handlers in the Northeast, specifically, for
exanple, the New York State Dairy Foods, t+f—we who put on
W tnesses that are saying that they would like to see the
performance standard increase while at the sane tine,
you're asking for a decrease? | would imgine and the
testi nony suggested that the reason they're asking for an
increase is that they need nore surety to be able to

attain an adequate supply of mlk, and to the extent that
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they' re responding to custonmer demand that -- how woul d
you reconcile that with people that actually need the
mlk, comng and testifying that actually need the mlk
and then for sonmebody else to come and say we need to
| ower it because Order Reform affects me in such a way
that | can't -—ante pay nmy producers to the blend all the
time?

A Well, you're asking ne how | would reconcile
it, and what | would do is | would tell the people who
were represented by New York State Dairy Foods that they
need to wake up and realize that this has been going on
for as many years as the -- that people have been drinking
mlk and that every Fall, you need nore mlk than you did
in the springtinme, and as prudent businessnen, you need to
pl an ahead and to anticipate the fact that you're going to
need that mlk and arrange with a supplier of mlk, be
t hat an i ndependent or a cooperative, to supply that mlKk.
Basically get your head out of the Dark Ages.

Q Al right. Wy do you need to be pooled as a

condition of being able to pay your producers the blend

price?
A | actually don't need to be pooled to do that
on a tenporary basis, but over a long term | do need it

because there are tinmes when the value of Class 2 products
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is less relative to the value of all the other products
that—fatH—under—the ,the congl onmerate blend price, that
"' m not able to demand the price high enough from ny
custonmers to return a reasonable price to ny producers and
keep that business day in and day out. | could do it for
a short period of time. | could probably do it for
several years, but eventually that inbalance in the val ues
of the m |k would cause ne to cease operation, therefore
creating uncertainty in the marketplace and disorderly
mar keting. Really, it would be just another plant in
Western New York that shuttered its doors, much |ike
Carnation or Charlapse or many of the other plants that
are com ng off the Order now.

Q By long term you nean a year?

A | -- I -- 1 would say that over time, the val ue

of the mlk remains fairly constant, if you were to take

year snapshots. So, yes, | would -- | would say in a
year's tinme. Again, a |lot depends upon the -- | would say
that the variation in the values of mlk. [It's not so

much that, you know, Class 2 is low or Class 2 is high
but relative to what is it higher or |ower.

Q Do you divert m |l k?

A No.

Q You may have answered this with M. Beshore,
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but I"m not sure that | conpletely understood your answer.
If the Class 1 use in the Northeast is in the 40 percent
pl us range, what's unreasonabl e about the existing
performance standards that are what they are,
significantly |lower than 40 percent? One could |ook at
t hose nunbers and perhaps conclude that it's kind of easy
to pool here or it's kind of easy to performand therefore
have my m | k be pooled here in the Northeast.

A Well, in conmparison to the 40 percent, that
becomes nmore of a phil osophical question as to where
shoul d that 40 percent cone from Should it cone fromthe
nost econom cal source of the m |k, which would be
relatively close to the plant where it's consunmed, or
should it conme fromnore distant plants? If | were going
to fashion a market order, it would be such that the
plants which are in a nore econom cal |ocation to supply
mlk would be the first ones that were called upon to
supply the mlk and then only in a decreasing anount as we
got further and further away would the nore distant plants
be required to supply mlKk.

Q Ckay. Have you ever asked the Market
Adm ni strator -- excuse ne. To the extent that the Order
currently provides authority to the Market Adm nistrator

to adjust the performance standards for pooling, have you
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asked or have you ever submtted a request to ask that to
be adj usted?

A Yes. On at |east two occasions that | can
recall, we have made formal requests to reduce the
shi ppi ng requirenents.

Q And | assune that it was turned down?

A It wasn't turned down out of hand. | think he
did a thorough investigation and it was his determ nation
that it was not appropriate at the tine.

Q Ckay. In that regard then, your request to
have it |owered was -- was --

A Event ual | y approeved deni ed.

Q Okay. And to the extent that we're going to
have testinony -- that we have testinony so far that
suggests that the standard should be even higher and the
Mar ket Adm nistrator still has the authority to adjust
those, that in itself sort of suggests that maybe, you
know, the current nunmbers and the current standards stil
wer e not adequately high enough.

A Well, that's one interpretation that's
suggested. | hold ny interpretation to have greater val ue
and that is, is the Class 1 processors would | ove to have
100 percent participation. They would like it to be as

hi gh as they can and use that stick to reduce the prem uns
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that they need to pay in order to acquire that mlKk.
Q | f we adopted your proposal and | owered the
performance standard to -- to the numbers that you
i ndi cated, and then Class 1 handlers came in and asked the
Mar ket Adm nistrator to adjust these nunbers up
significantly, and to the extent that the Order serves as
the mechanismto make sure that the market's adequately
supplied with Class 1 m |k, and the Market Adm nistrator's
determ nation would be such that 5 percent, for exanple,
shi pping requirenment isn't enough, aren't you back to the
sane situation that we-—re you're facing right now?
A well, fromeverything |I've seen, the Market
Adm ni strat or has done an outstanding job interpreting as
ek the bits of information as that he has. He has the
ability to reduce it. However, since this has becone
institutionalized, the processors, Class 1 processors have
becorre cone, for |lack of a better description, they've
beconme | azy and have decided that they don't need to work
for that 10 percent. They don't need to return a price to
t he mar ket pl ace to nove that mlk to Class 1, and they --
they are actually back in the sane pl ace.
I f the Market Adm nistrator did, | would think
that just as he has noved them up on a tenporary basis,

under the current terms, he would nove themup for a
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tenporary basis at a later point. So, |owering
-- lowering the basis eff from which we begin would give
nost of the participants time to adjust and they'd
probably eefre be back with the sane thing, calling in
every Fall and saying we need nore mlk, institute the so-
called call, but it would now be on a | esser anount of
mlk. and | think the producers, dairy farners, in this
mar ket pl ace woul d benefit fromthat because they woul d be
getting nore of the true value fromClass 1 mlKk in the
Fal | nonths.

MR. TOSI: That's all | have. Thank you very
much.

JUDGE BAKER: Thank you, M. Tosi.

Are there other questions for M. Schanback?
Yes, M. Vetne?

RECROSS EXAM NATI ON
BY MR VETNE:
Q You responded to a question from Marv Beshore

t hat pooling of your producers works as a hedge. | think
the question that generated that response was, isn't your
primary reason to be pooled that you will have a hedge.
Maybe I'ma little bit disconnected between the question
and the answer. So, | asked you about your reasons for --

for being pooled and sonme of these were addressed by G no
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Tosi and ot hers.

Not bei ng pool ed, you sonetines have a m |k use
of your producer mlk that's greater than the blend in
your area and sonetines |ower, correct?

A Correct.

Q Not bei ng pooled then would provide to your
producers, the dairy farm patrons and cooperatives, for
that matter, greater price instability, less price
predictability, than to their nei ghbors who are able to
participate in the pool, correct?

A Correct.

Q And one of your objectives is to provide this
sane price stability to your patrons as their neighbors

enj oy, correct?

A Correct. Stability is -- is essential.

Q And conparability between farnms, that's also
i nportant, isn't it?

A Yes. That's quite essential.

Q And yesterday or maybe it was prior -- is this
Tuesday? Well, there was testinony on the proposal which

referred to the excess mlk and so forth, and the
observati on was made that it would be disorderly to have
excess nmlk out there that doesn't have pool ed access

because that woul d depress the blend price for al
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pr oducers.

Wth that referenced and | think you referenced
it, too, if you weren't able to provide a honme for your --
for that mlk, that m |k would be conpeting for other pool
sources, wouldn't it?

A Yes, it woul d.

Q And that would have a depressing -- | think you
referred to cubic cheese as an exanple, that it would go
sone place or try to find sonme place?

A Yes.

Q And -- and it would try to find sonme place that
is a pool outlet, correct?

A That's correct.

Q Because that's the conpetitive incentive for
dairy farnmers?

A That is correct.

Q You said you have no incentive and then
corrected it, that you have no position on Proposal Number
5 to require shipnments of 10 percent January -- yeah --
January through August, whatever it nmight be. You -- you
did have a position on what the shipnent requirenents
shoul d be during those nonths, correct?

A Yes, | did.

Q And so, you didn't intend to inply that you are
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indifferent to whether it should be 10 percent or not,
correct?

A That is correct. What | tried to explain
during that break between Marvin's and Chuck's
guestioning, that | believe that the ambunt as witten
into the Order, currently 10 percent should be reduced to
5 percent.

Q Whi ch then you didn't have a current position
on, but you m ght brief, is whether there should be
elimnation of the automatic qualification nonths?

A | -- I did not directly study that, but in the
statenment, | believe | said that part of our objection is
t he overni ght changes that come about when the Market
Order is rewitten, and it's been what, 20-30 nonths at
this point. W' ve barely becone adjusted to the post-
Reform and here we are once agai n maki ng additi onal
changes. | don't think that such drastic changes need to
be made. | think that for the nost part, the Market Order
and the market econom cs are bal ancing the market
adequately. | don't think that there's any energenci es.
| don't think that there's any severe shortage of mlk. |
don't think that anyone is suffering unnecessarily now
from sonmet hi ng that happened overni ght, and as |

understand it, you know, it doesn't really pertain to ne

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 ~N o o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0 N O 00 M W N L O

1245
directly, but the changes or the Proponents' for Proposals
5 and 6 or 3, -- 2, 3, 4, 5 and 6, all of the pooling
provi sions, are attenpting to fix a problem of distant
pl ants, distant entities pooling on this Order and draw ng
noney that really belongs in the Northeast dairy farmers’
pocket to their pockets, and | think that there are many
nore effective ways to solve that problemthan to adjust
t hese performance requirenents because performance
requi renments involve everybody.

You can have a small group that is creating
this problem |It's far better to address that small group
head on than to nmake everybody suffer and then, in ny
opi nion, still not correcting the problem You're just --
you're shading it a darker color, so that they have | ess
incentive, but you're doing that on the backs of all of
t he ot her people who are perform ng a service and
perform ng as per the letter of the Market Order. You'd
be far better off doing sonething specific, and off the
top of nmy head, maybe if those distant plants are pooling
and the Secretary decides that that's inappropriate, that
t here woul d be sone ot her work around, perhaps a distance
differential, that the further you go and the fewer nonths
of the year that you supply this market, the nore you have

to supply. There should be an overall target.
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You're going to pool a 100 mllion pounds and
you gotta provide 20 mllion pounds in the Class 1 market,
and |I'mjust thinking of other solutions. |'msure the

Departnment in its wi sdom could solve that problemthrough
a better nmechanismthan what's being proposed by Acne and
New York State Dairy Producers.

Q One of the changes that came as a result of
Federal Order Reformwas flat pricing and the mlk that is
very distant fromthe market is no |onger adjusted at the
producer's end of the transaction by its value relative to
the market that it's associated with?

A Yes. That was an ingenious sol ution.

Unfortunately, we're beginning to find out that there are

many ot her m nor problens with that. | think the grand

scheme of things, it worked fairly well, but it

-- it's still suffering some abuses in certain instances.
Q Okay. But a result is that -- that producer

mlk located distant to the market is -- is credited with

greater value than it actually has to the market?

A Yes.

Q And if the Secretary had the authority and the
willingness to adjust producer prices without Class 1
prices, that would be one way to address this -- the

outside mlk problem correct?
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A Correct.

Q And it would address it w thout requiring
inside mlk to ship all over the place in trucks and
di splace mlk at greater efficiency, correct?

A That's correct. | think one of the earlier
Wi t nesses phrased it quite well when he said that as it's
proposed, it doesn't work. There are other solutions. |
just know that these aren't the best solutions, the ones
that are being proposed.

Q In the past when there was pre-Reform the
observati on was made and you agreed with it that for nost
of the time, there was zero shipping requirenents, --

A Correct.

Q -- correct? And | think the question was asked
as though that's a bad thing. But when there was no cal
shi pping requirenents, it was because there was no need,
is that correct?

A That's correct.

Q And you shipped m |k when it was needed, when
t he Market Adm nistrator held hearings in response to
conplaints that there wasn't a need?

A That's correct.

Q | -- I"mthinking how sad it is that |I'm saying

back in the good old days, the operators really understood
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their business nuch better and planned ahead. Do you
bel i eve that your producer in the market is served in any
way by making mlk ship when it's not needed?

A No. It's actually a great disservice to the
dairy farmer because we in general, handlers in general,
are then incurring costs that actually are com ng out of
sonebody's pocket. The handling costs, the shipping
costs, that's all noney that has to conme from sonme pl ace
and ultimately it either comes fromthe consuner in the
form of higher prices or fromthe producer in the form of
a |ower price for his hard-earned produce.

Q You were asked by at |east two or three people,
per haps to wax phil osophical, why have the shipping
requi renments of 10 percent or 5 percent when the
mar ketwi de Class 1 use is 40 percent. Let me ask you
about that. You heard -- did you hear the testinony of

Bill Fitchett and Ji m Buel ow who said a very high

percentage of -- of mlk is dedicated to Class 1, --
A Yes.
Q -- correct? That's because they choose to have

a dedi cated supply of mlk to Class 1?
A Yes.
Q And t hat way, they have a small supply that

basically uses the bal ance?
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A | would agree with that.

Q Okay. When there's an existing dedicated
supply to Class 1, usually by contract, it |eaves a very
smal | part of the Class 1 market for the balance of the
m | kshed to satisfy shipping requirements, correct?

A Yes, it does create a severe inbal ance.

Q Okay. And it's really that portion that's not
al ready dedicated that is the portion in which to fit the
required shipnments?

A That is correct.

Q And that small portion of Class 1 then has a
relationship to the reserve, the Class 3 and 4?

A Yes.

Q And we don't know precisely what that vol une
is, but it's substantially different than 4 40 to 6 60,
correct?

A Absol utely.

MR. VETNE: That's all | have.

JUDGE BAKER: Thank you, M. Vetne.

Are there other questions for M. Schanback?

(No response)

JUDGE BAKER: Let the record reflect there are
none. Thank you very nuch.

THE W TNESS: Thank you.
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(Wher eupon, the w tness was excused.)

JUDGE BAKER: M. Vetne, are there further
W tnesses you wish to call?

MR. VETNE: Yes.

JUDGE BAKER: What proposal will this wtness
testify about?

MR. VETNE: This is Cyrus Cochran. He's a
dairy farmer supplying mlk to Friendship, and he's going
to address in general performance requirenents as well as
mar ket wi de servi ce.

JUDGE BAKER: Very well. Thank you.

Wher eupon,
CYRUS COCHRAN
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
DI RECT EXAM NATI ON

BY MR. VETNE:

Q M. Cochran, you've been sworn, and do you have
prepared statenents?

A Yes, | do.

Q Okay. Do you want to make any prelimnary
remar ks concerni ng your background and experience in the
dairy industry?

A Just that I'ma dairy farner. | farmin joint
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venture with ny father and currently two younger brothers.
We' ve got about a 107 cows.

JUDGE BAKER: Excuse ne. |If you could please

state your name for the court reporter? Thank you.

BY MR. VETNE:

Q State and spell your nanme for the record?
A Cyrus, CY-RUS, Cochran, GO CHRA-N And

do you want the address?

Q No.
A But at any rate, with no further ado, ny nane
is Cyrus Cochran. |'ma dairy producer from Westfield,

Pennsylvania. OQur famly ships mlk to the Friendship
Dairy Plant at Friendship, New York. W are thankful to
have the opportunity to sell mlk to one of the few
remai ni ng i ndependent handlers in the Northeast that
procures mlk directly fromdairy farmers.

Until 1998, for generations, ny famly has
marketed its mlk to cooperatives. In fact, ny
gr andf at her was one of the earliest nenmbers of the old
Maryl and Cooperative M|k Producers, |ong since absorbed
into what is now DFA.

The nature of this hearing is a prinme exanple

of one of the reasons ny fam |y becane i ndependent
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producers. In this hearing process, | find it ironic to
see our major dairy cooperatives electing to work together
in an effort to financially frustrate independent
producers. These sanme cooperatives collectively control
mar ket share not only in the Northeast but nationally as
wel |, yet nothing has been acconplished by the group to
significantly return a higher pay price to their nmenbers.
In spite of this reality, co-ops continue to devote their
efforts and energies to projects such as this, the
ultimate end being the elimnation of alternative markets
for dairy farmers.

| am opposed to the so-call ed marketw de
servi ce paynents sought by the Proponent cooperatives.
Mar ket wi de services have a | ong and +HHtustrioetus ar sonous
history in the Northeast. For decades, the old New
Yor k/ New Jersey and New Engl and Market Orders featured
such paynents to qualified cooperatives. | understand
t hat USDA in Washington, D.C., has opposed the concept of

mar ket wi de services for decades, dating back to the days

of Herb Forrest' |eadership. Wy—+nathe—entire Wsely at
the time of MIk Order Reform dgid¢ USDA fatt+ failed to

i nclude marketwi de services in the nerged Northeast Order?

Just as an infant cannot stay off its nother's
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ni pple for very long, we now find the Northeast Dairy co-
ops clanmoring for Uncle Samto restore these paynents.
The reguest—Fof requested | evel of six cents per
hundr edwei ght on all menber m |k marketed by qualified
dairy cooperatives would in my estinmate pay drain about
4.5 cents per hundredwei ght in the Northeast M|k Order
mont hly producer revenue pool. That's about 4.5 cents per
hundr edwei ght off the top of famly's nmonthly mlk revenue
and, quite frankly, we're running seriously into red ink
with current mlk prices and don't have either the noney
or the inclination to further subsidize the inefficiencies
of major Northeast dairy cooperatives from our noney-
| osing Northeast dairy farmers.

At current mlk price levels, about $6 a

hundr edwei ght | ower than | ast year for August- Septenber
2002, | suspect virtually all the Northeast dairy farnmers
are in the same red ink cash flow situation as our famly
farmfaces. 1In fact, recently in the Oneona Star, a New

York daily newspaper, the president of Dairy Lakes Co-op
Cl yde Rut herford, was quoted as sayi ng yot—eanr—t—Fi+nt he
didn't think a single Northeast dairy farnmer maki ng noney
at current mlk prices. In such a situation, why nust the
co-ops try to drain the producer revenue pool, stealing
money fromall dairy farnmers instead of finding further
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efficiencies in what promi ses to be a very tight Northeast
dairy market ?

Rat her than honoring the co-op request for
mar ket wi de services, | urge USDA to investigate sone of
t hese maj or cooperatives' failure to perform efA—+ts honest

services. Exanple. In Pennsylvania, Crow ey's Food

shipped—+t—-over—to shifted over to i ndependent producers
this past April 1 to have their m |k haul ed, tested,

i nspected and paid for by Dairy Marketing Services, DMS, a
joint venture of Dairy Farmers of Anmerica and Dairy tee
Lea Co-op, Incorporated. | understand fromtalking with
Friendship and Crow ey's of Pennsylvania that their mlk
is tested twice a nonth for butterfat. However,

Pennsyl vania state law requires that the mlk fat be
tested four tinmes per nonth.

Thr oughout the Northeast, grave questions are
arising about the accuracy of the DMS testing of m Ik for
gramcell count and butterfat content. It would be
against ny self-interests to sanction paynent of ny scarce
mlk income to underwite such inconpetence and potentia
di shonesty. I'mafraid that the request for nmarketw de
services, if approved by USDA, would continue a mndset in
a statenent nmade two decades ago by a Cornell University

dairy econom st. That econom st, well into a cocktail
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party prior to the dairy dinner, stated that in the New
York MIk Order, the co-op tried to "pull the serew
screwi ng” on them | can think of no nore appropriate
sunmary of the marketw de services proposal than pulling
t he serew screw ng.

Further, as proposed, narketw de services woul d

wor sen the transtt tragic involuntary extraction of val ue
fromour famly's struggling mlk revenue. | already pay
t he Northeast Market Adm nistrator's office about five
cents per hundredweight for the MA's office to conduct
testing of my mlk. | suggest that this cost figure is
hi gh, that we are already paying five cents per
hundr edwei ght to the MA for testing. Wy should we get
docked another net 4.5 cents per hundredwei ght for the
cost of marketw de services? |If approved, the cost to the
i ndependent producer of combi ned MA testing and marketw de
services would be 9.5 cents per hundredwei ght.

The Cochran fam |y has a probl em when noney is
involuntarily extracted fromour nonthly m |k revenues.
My parents, John and Betty Brenda Cochran, are plaintiffs
in a legal action against USDA seeking to overturn the
mandat ory 15 cents per hundredwei ght National Dairy
Pronotion assessnent on the grounds that the assessnent
viol ates our free speech seet+oens protections of the U S
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Constitution.

Finally, I would |like to also comment on the
proposal to mandate year-around Market Class 1 shipping
requirenments in the Northeast MIk Order. | think this
proposal is wong. It places further burden on Class 1
performance for mlk plants that are |ocated a |ong
di stance fromthe Class 1 markets and processors. To
require year-around nonthly Class 1 shipping requirenents
woul d result in the uneconom cal novenent of producer
m K.

Further, given the fact that Dairy Farners of
America controls so much access to Class 1 handlers in the
Nort heast, | suggest that mandating nonthly Class 1
shi pping requirenments would force both independent
producers and i ndependent non-Class 1 handlers to further
kowow to DFA. It is wong to use the Federal MIk Orders
to boost the fortunes of cooperatives at the expense of
other nore efficient parties in the industry.

In conclusion, | would restate, no marketw de
services and no expansion of Class 1 performance
requi renents, and thank you very nmuch for the tinme to
express that.

JUDGE BAKER: Very well. Are there any

guestions for M. Cochran? Yes, M. English?
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CROSS EXAM NATI ON
BY MR. ENGLI SH:
Q M. Cochran, for your famly farm operation,
you nmay not be aware that there's a provision within these
rules that defines a small business and for dairy farnmer

purposes, that is the total income of $786,666 $750, 000 or

| ess.
Woul d your business qualify as a snal
busi ness?
A Yes.
Q Yes?

A Yes, it woul d.
MR. ENGLI SH: Thank you
JUDGE BAKER: Are there other questions for M.
Cochran? M. Beshore?
CROSS EXAM NATI ON
BY MR. BESHORE:
Q Good norni ng, Cy.
Hi, Marv.
Let's just talk about sonething that we—t++ we
m ght be able to agree on.
A V'l try.
Q You think the Secretary of Agriculture should

change these Market Order regulations to -- to push back,
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to allow handlers to pay producers later or to pay now?

A | ve been thinking about that. | think, first
off, strictly that as far as that date, no. But | think
the bigger problemw th that is not so nmuch the date we
receive the checks but particularly that advance check is
-- it seenms |like somehow it should be nore indicative of
what the final check's going to be.

Q We tried that in a couple other hearings and
haven't gotten anywhere. So, we've kind of threwn threw
in the towel. But --

A That's a case, kind of ny beef with the dairy
cooperatives, that perhaps they wottd coul d take the
incentive there and -- and the initiative and start
setting a higher -- paying a higher advance and for a
change having them set a market.

Q Are you aware that's -- that that is done, you
know, in some cases here in the Northeast? The rate of

t he advance by the cooperatives was is higher than in the

mandat e?
A In -- in some cases, it hasn't been higher.
Q In any event, as -- as a dairy farmer, as you

understand it, for every day you don't have that check,
partial or final, it's costing you noney, right?

A Ri ght .
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MR. BESHORE: Ckay. Thanks.
JUDGE BAKER: Are there other questions for M.

(No response)

JUDGE BAKER: Let the record reflect there are

Thank you very nmuch, M. Cochran.
(Wher eupon, the witness was excused.)

JUDGE BAKER: You have not moved into evidence

what has been marked as Exhibit 33, M. English.

MR. ENGLI SH: You're not the first one to

rem nd ne of that.

JUDGE BAKER: All right.
MR. ENGLI SH: Thank you. | -- 1 so nove.
JUDGE BAKER: Are there any questions or

obj ections to Exhibit 33?

none.

(No response)

JUDGE BAKER: Let the record reflect there are

Exhibit 33 is admtted and noved into evidence.
(The docunent referred to,
havi ng been previously marked
for identification as

Exhi bit Nunber 33, was
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recei ved in evidence.)

MR. ENGLI SH: Thank you

JUDGE BAKER: You're wel cone.

MR. ENGLI SH: That's all | have, Your Honor.

JUDGE BAKER: You have no further w tnesses?

MR. ENGLI SH: No further w tnesses.

JUDGE BAKER: Very well. We can now progress
to any ot her proposals.

M . Beshore?

MR. BESHORE: | think M. Rasmussen may have
sone testinony.

JUDGE BAKER: So far, we have heard testinony
on Proposals 1, 2, 3, 8, 9, 10, and 11 has been wi t hdrawn.

MR. BESHORE: | believe that there are -- M.
Arms is going to go twi ce, once on everything other than
Proposal 14, and then Proposal 14 which is separate, he
will go on that, and M. Conover has sone testinony, and
|, in talking to M. Beshore, | believe he has two
witnesses, and |I'mjust thinking that with it being 10
after 12, it m ght make sense to take M. Rasnussen, if
he's ready. He has sone proposals of his own, and | think
he's going to present sone testinony, and | al so nmade a
request for sonme information from him

JUDGE BAKER: Very well.
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Wher eupon,
ERI K RASMUSSEN
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MR. BESHORE:

Q Coul d you state your nane and address for the
record, please?

A Yes. M nane is Erik with a K Rasnussen,
R-A-S-MU-S-S-E-N. |'mthe Market Adm nistrator of the
Nort heast Marketing Order, USDA. The business address is
30 Wnter Street, Boston, Massachusetts.

Q Coul d you describe briefly for the record what
your duties are as the Market Adm nistrator?

A To adm nister the terns and provisions of the
Nort heast Marketing Order.

Q And how | ong have you been in that position?

A Since January 1, 2000.

Q And can you briefly state for the record your
previ ous enployment in the Market Adm nistrator's offices
or in the dairy industry?

A Prior to that, | was the Market Adm nistrator
of the New Engl and Marketing Order which began in 1990.

Prior to that, | was Executive Director of the New York
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State Legislative Comm ssion on Dairy Industry
Devel opment. Prior to that, | was Assistant Market
Adm ni strator in the New York/ New Jersey Marketing Order.
Prior to that, | was an econom st for the New Yor k/ New
Jersey Market Adm ni strator

Q Al right. Do you have sone testinony
prepared, statenments that you would like to give for the
record today?

A Yes.

Q Can you tell us what these statements relate
to; that is to say, what proposals you' d be maki ng your
statenents concerni ng?

A | have Proposal Number 4 and Proposal Number
12.

Q Al right. Wuld you -- would you go ahead and
gi ve your statenment on those proposals, please?

A Yes. On Proposal Nunber 4 first, | have
proposed a change in Section 72 fromno |ater than the
16th day of the nonth to a change of no later than the day
after the paynent required in Section 71. The effect of
this, Section 71 is the paynment into the Producer
Settl enent Fund. Section 72 is the paynent out of that
f und.

The issue arises and |I'll refer to Exhibit 5,

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



N oo o A oW DN P

(00}

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

1263

Page 42 through 44, the paynent dates under the Order,
referring specifically to the paynment that's |listed there,
P/'S Fund, that's Producer Settlenment Fund, and paynent
fromthat fund. |In the year 2000, which is Page 42 of
Exhibit 5, in the pool -- for the pool nonth March, June,
Sept enber and Decenber, the paynment into and out of the
fund was were on the same days. |In the year 2001, for
March, June, August, and Novenber, the paynents into and
out of the fund were on the sane days, and for the nonths
in 2002, My, August, which is occurring right now,
Monday, and Novenber, will have to be nade paynments into
and out of the fund the sanme day.

The problem arises when there are checks for
| ate paynents and there's i nadequate funds to make the
paynment in and out, clear funds, on the sane day. The
Order provides that | can reduce the pro rata the paynents
to handlers who can in turn reduce pro rata the paynent to
dairy farners. On one occasion, we ran into this
situation. | made the determ nation to go into the
assessnment fund reserve, break the CDs and make the
paynent, and it was not a problemthat it was the handlers
that were losing, it was just where they couldn't find the
transfer. So, the effect of the proposal would be to

al l ow one extra day which would nmean three or four tinmes a
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year, the dairy farnmers would receive their noney one day
| ater, but they would at |east be assured of receiving the
full amount.

That's all | have on Proposal 4.
Q Ckay. Why don't you give your statenent on

Proposal Nunmber 12, if you'd |ike?

A Proposal 12 is a continuation of a technical
correction. It is changing the words "pool plant
operator” in Section 73-B to "handler". The Departnent in

t he Federal Register, Volunme 65, Nunmber 99, May 22nd,

2000, published a final rule correction for mlk in New
Engl and and other Orders, making it identical across the
Order system the word "handler” in 73-A and 73-B. It was
a m xture of both across the Order system after Reform

It was considered a technical correction.

This section continues with "pool plant
operator”. The effect of changing it to "handler"” would
be if a cooperative did not operate a pool plant but paid,
add "ameng non- nmenber farmers, they would have to provide
them the sanme information as eur non nenber farnmers are
required to receive fromall other handlers who operate
pool plants.”

| consider it an extension of that technical

correction. That concludes ny testinmony on 12.
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JUDGE BAKER: Very well. Are there any --

MR. BESHORE: We offer this.

JUDGE BAKER: Are there any questions? Yes,

M. English?
CROSS EXAM NATI ON

BY MR. ENGLI SH:

Q M. Rasmussen, thank you very much for that
testinmony and the information. | think it's obvious
there's no uniform agreenent.

There is one series of questions | would ask as
to information that you may have with respect to the
timng in which handl er reports have actually been
recei ved, and while you are not here to testify in favor
or agai nst Proposal 1, nonetheless I'mgoing to ask if you
can answer sone questions about the actual physical
recei pt of handler reports by your office.

A Yes. Wth your request, | inquired since we

were doing the pool at this time and would have the

information. | have that informtion.
Q Can you provide information with respect to
reports received by the -- obviously it's not many, as |

understand it, but rather nunbers of reports received
prior to the 9th, on the 9th, prior to 5:00, which | think

is close of business for your office, --

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

L
=

12
13
14
15
16
17
18
19
20
21
22
23
24

1266

A Yes.

Q -- after 5:00 on the 9th, and reports received
on the 10th?

A Yes, | can. The total nunber of pool reports
for this nonth, that's the nmonth of August, which was done
between the 9th and 12th of this week, there were 86 total
reports, 11 of them were received before the 9th, actually
on Friday, 61 were received on the 9th, 46 were before the
cl ose of business, 15 after the close of business. There
were 14 received on the 10th. | hope that's right. |

hope that adds up because | can't read my own witing.

Q It adds up to 86 for ne.
A Ri ght .
MR. ENGLI SH: Thank you. That's all | have,

and | appreciate your getting that for ne.

JUDGE BAKER: Thank you.

Are there other questions?

(No response)

JUDGE BAKER: Let the record reflect -- oh
yes? Do you have questions? Very well. Are there any
ot her questions? Yes, M. Beshore?

REDI RECT EXAM NATI ON

BY MR. BESHORE:

Q Just one question on Proposal 4. The -- is
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there any other way that you can see conceive of as the
Mar ket Adm ni strator, besides pushing the day back one
time three or four times a year, to nake sure that you got
t he noney for producers to be paid in full?

A There could be several ways. One would be to
increase the size of the Producer Settlement Fund Reserve
which is a nickel they have to pay back, pay anot her
nickel. It runs around 8 or 9 cents a hundredwei ght, but
t hat woul d essentially | ower producer prices.

Q Ckay.

A The other could be to require wires, wire
payments by a certain tinme during that day, but we've had

numer ous occasi ons when the handl er says—a sends the wire

and the banking systemloses it. Most of them have been
smal | and haven't affected it. One was a substanti al
anount and it did. So | don't see any other way that
wotH-er—t woul d have -- that would do it, and this in fact
potentially would. |If somebody did not pay even on the
16th, we would incur a |late charge but that doesn't help
you.

Q Basically, the proposal is to the | east onerous
thing you could conme up with to keep the noney flowing in
and out as fast as possible?

A It is the | east onerous.
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MR. BESHORE: Thank you.
JUDGE BAKER: Thank you.
Are there any other questions?
(No response)

JUDGE BAKER: Let the record reflect there are

none.

Thank you very nuch.

THE W TNESS: Thank you.

(Wher eupon, the witness was excused.)

JUDGE BAKER: That brings us to the tinme for
our luncheon recess. So, we will take an hour for our

| uncheon recess.

(Wher eupon, at 12:25 p.m, the hearing was
recessed, to reconvene this sanme day, Friday, Septenber
13th, at 1:25 p.m)

AFTERNOON SESSI ON

1:25 p. m

MR. ENGLI SH:  Your Honor, 1'm handing you four
docunent s.

JUDGE BAKER: All right. M. English has
call ed you, and you've been previously sworn.

V\her eupon,
DAVI D ARMS, SR,

havi ng been previously duly sworn, was recalled as a
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wi tness herein and was exam ned and testified further as
fol |l ows:

JUDGE BAKER: Yes. | think he's busy passing
things out. W are now in order after our |uncheon
recess.

MR. ENGLI SH: Your Honor, |'ve handed out to
the parties, the court reporter and yourself, four
statenments by M. Arms, Nunmber 1, 2, 3 and 4, and |I'd ask
that they be given the next four consecutive nunbers which
| believe --

JUDGE BAKER: Be 34, --

MR. ENGLI SH: -- would be 34, 35, 36 and 37.

JUDGE BAKER: Correct. Very well.

MR. ENGLISH: In the order of 1, 2, 3 and 4.

(The docunents referred to
were marked for identification
as Exhibit Nunbers 34, 35, 36
and 37.)
JUDGE BAKER: Do you wish to proceed?
MR. ENGLISH: | would ask that M. Arnms give
all four statenents in seriatimand then be subject to

cross exam nation on all four --
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JUDGE BAKER: Very well.

MR. ENGLI SH: -- rather than bringing himup
several tinmes.

JUDGE BAKER: Very well.

MR. ENGLISH: And | would ask that, as to 36,
Exhibit 36, in order to save tinme, 36 includes, in the
begi nni ng, the | anguage of the proposal in its entirety,
and the wi tness proposes to skip that, but we ask that it
be read into the record as if read.

JUDGE BAKER: Very well. M. Reporter, wll
you nake a note of that, please? Thank you.
—Proposal—Nurber—3—New York—StateDatry
Foeds—tnRe——proposes—to—anrendthe producer—mtk
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MR. ENGLISH: M. Arnms has been previously
sworn, and | propose that he can now give his first
st at enent .

DI RECT TESTI MONY

THE W TNESS: Proposal Nunber 1. The four
anmendment s i ncorporated in Proposal Number 1 would
essentially restore the reporting and paynent dates
previously specified in the former New York/ New Jersey
Order. Proponent and supporting handlers, hereinafter

| i sted, consider these proposals necessary to correct
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di sorderly marketing conditions that have resulted from
t he advanced reporting and paynent dates promul gated under
the Reform Order nmade effective January 2000.

The first of the proposed 4(d) changes to the
Order involves the date for filing nmonthly reports with
the Market Admi nistrator. As noticed for this hearing,
the specific anmendnent | anguage is as follows, and if the
recorder could put that in, please.

"Each handl er shall report nonthly so that the
Mar ket Adm nistrator's office receives the report on or
before the 10th day after the end of the month in the
detail and on prescribed fornms as follows."

Justification Re: Item 1. The due date for MA
reports, equalization paynments, and paynent for mlk to
vendors under new Reform Order requirenents have becone
very difficult for Proponent buyer handlers to neet. The
advent of the Reform Order brought with it a departure
fromfarmtown-zone pricing, unique under the former New
Yor k/ New Jersey Order, as well as detailed reporting
requi renments mandated for the switch from basic skim and
butterfat accounting to conplete conponent accounting for
protein and other solids as well as for the butterfat in
the mlKk.

Adapting to the new reporting provisions, noved
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ahead a day, fromthe 10th the 9th, of the follow ng nonth
was difficult enough, w thout the added strain caused by
the fact the basic system was being radically changed from
farmto plant zone pricing, together with conponent m Kk
pricing and certain other Order changes, all at the sane
time. As a result, MA reports suffered frominadequate
and i nappropriate data collection which has not been
conpletely sorted out in audit even to this day.

The Reform Order failed to justify noving the
reporting date ahead to the 9th. Suppliers have
consistently experienced considerable difficulty
furni shing needed m | k conponent data and billings to
buyer handlers in time for the latter to neet the new
reporting and paynent deadlines. Often MA reports were
and still are filed containing erroneous or estimted data
sinply because the reporting handl er could not ascertain
the correct data in time. W know that this continuing
probl em woul d be greatly alleviated if the reporting date
were to be noved back to the 10th, giving both suppliers
and buyers an additional day to conplete their work.

It is our position that m |k handlers shoul d
not be penalized for failure to nmeet reporting deadlines
if they can't verify the data in the tinme allowed. Also,

the fact that Order Nunmber 1 is the largest m |k Order,
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dealing with so many speci al marketing conplexities, needs
to be given greater consideration in setting the mandated
reporting and paynent dates. For exanple, sone
Nort heastern m | k handl ers process or account for nore
mlk than was received and processed in some mlk Orders
in the US. prior to Order Reform Furthernore, there is
extensive co-mngling of bulk mlk on tankers traveling
over great distances, a condition extensively cultivated
anong handlers in the former New York/ New York Order, due
to the prior systemof farmpoint pricing and rel ated need
to maxim ze hauling efficiencies fromfarmto plant.
Consequently, the fact that there is nore co-m ngling of
mlk on the same tankers automatically entails nore tinme
in verifying receipts fromeach source represented in the
co-m ngl ed | oad, and because the Order Nunber 1 m | kshed
is so large, mlk hauling costs become very inportant to
bot h handl ers and producers. Therefore, we think the
Order shoul d encourage rather than di scourage the |east-
cost hauling solutions that have evol ved over the years as
represented in existing co-mngled bulk routes. By
allowing the additional day in verifying respective
handl er conponent vol unes, the accuracy of MA reports wll
be enhanced and audits nade easier and | ess costly for al

concerned, including the Market Adm nistrator.
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Al'l handl ers, including cooperatives, should be
required to neet information report deadlines. W find
that inordinate rushing causes too many MA report
adj ustnments and tends to increase the adm nistrative
wor kl oad for everyone invol ved.

2. The second change in reporting requirenment
proposed by the New York State Dairy Foods G oup involves
the date specified in the Order for the Market
Adm ni strator to announce the producer price differential,
PPD, and the statistical uniform price each nonth.

Specifically, we propose the follow ng changes,
and if the reporter would copy that.

"Section 1001.62 Announcenment of Producer
Prices. In the introductory text, revise the reference to
the 13th day to 14th day and add new Paragraph (h) to
read: (h) If the 14th falls on a Saturday, Sunday, or
national holiday, the Market Adm nistrator may have up to
two additional days to announce the producer price
differential and the statistical uniformprice."

Justification Re: Item 2. CQur proposed change
to the introductory text in Section 1001.62 sinply gives
the Market Admi nistrator up to the 14th of the nonth to
announce the final producer pay price, as was provided

previously in the former New York/New Jersey Order. This
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suggested anmendnment is consistent with our proposed one-
day extension for subm ssion of handler MA reports.
Furthernore, it would allow the MA additional time, if
needed, up to two additional days, if the stated offici al
deadl i ne of the 14th of the following nonth falls on a
weekend or a national holiday.

This proposal is consistent with our first date
change ptropoesed proposal discussed above to restore the
mandat ed MA report deadline to the 10th rather than the
9th. It also would give the MA nore latitude in
establishing nonthly uniform price announcenment dates
shoul d the official deadline otherwise fall on a weekend
or a national holiday. This latter provision would extend
to the MA sufficient tinme to nake the necessary price
conmput ati ons wi t hout undue pressure brought about by
weekend or holiday circunstances.

Al t hough this proposal could give the MA up to
two additional days for making the price conputations, it
does not require the additional tinme be used if the MA
finds it possible and advi sable to announce the producer
pay prices earlier. |In fact, the MA mght still announce
the final PPD on the 13th or earlier, if feasible to do
so. The MA would have such flexibility under our proposal

because the | anguage currently refers to "on or before”
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the final date and we do not propose renoving this text
relative to proposed new date of the 14th. However, we do
recogni ze that the day-I|ater handler report deadline that
we are proposing would al so be expected to require simlar
additional day for the MA staff to conplete their work as
wel | .

Wth respect to proposed new Paragraph (h) in
Section 1001.62, we are suggesting this anmendnent only
because the current provision does not appear to give the
MA flexibility in announcing the official producer pay
price, if the stated report date of the 14th, currently
the 13th, happens to fall on a weekend or a nati onal
hol i day.

Under current conditions, the MA staff nust
work overtinme or on the weekend in order to get the
necessary work done and the producer pay price announced
on tinme, if the announcenent date provided in the Order
happens to fall on the weekend or national holiday. W
know t hat on several occasions, the MA has announced the
producer pay price on the 12th of the nmonth under
difficult time constraints. W believe the MA shoul d not
have to meet an unreasonabl e report deadline and therefore
shoul d be extended the sane courtesy as is now provided

handl ers in nmaki ng paynents pursuant to Section .90. This
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provi sion states, "If a date required for a paynent
contained in the Federal MIk Order falls on a Saturday,
Sunday, or a national holiday, such paynment will be due on
the next day that the Market Administrator's office is
open for public business.” Qur proposal would give the MA
the flexibility to adjust the producer price announcenent
date up to two additional days, if necessary, under such
ci rcunstances. We stress, however, that there is no
requi renment under our proposal that the MA use the extra
time afforded.

3. The third proposed date change involves the
required date of settlenent by handlers with the Market
Adm ni strator for paynent to the Producer Settlenment Fund.
The proposal, as witten in the hearing notice, is as
follows, and 1'd ask the clerk to type that.

JUDGE BAKER: Very well. M. Reporter, wll
you nake a note in that regard?

"Section 1001.71 Paynents to the Producer
Settl enent Fund. Each handl er shall make paynent to the
Producer Settlement Fund in a manner that provides receipt
of the funds by the Market Adnministrator no later than two
days after the announcenment of the producer price
differential and the statistical uniformprice pursuant to

Section 1001. 62, except as provided for in Section
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1000.90. Paynent shall be the amount, if any, by which
t he amount specified in Paragraph (a) of this section
exceeds the ampunt specified in Paragraph (b) of this
section.”

THE W TNESS: Justification RE: Item 3. This
proposal is intended primarily as a conform ng change nmade
necessary by the one-day proposed extension in the date
for filing MA reports and the conputation of the producer
price differential, PPD, and the statistical uniform
price. It would nake the handl er payment deadline fit
better with the date the uniformprice is announced.

Currently, the Reform Order specifies that
handl er paynents to the Producer Settlenent Fund be made
no | ater than the 15th after the end of the nonth, unless
nodi fi ed pursuant to Section .90, which provides
additional tinme if the 15th falls on a weekend or nati onal
holiday. 1In the latter circunstance, the paynent to the
Producer Security Fund can be del ayed to the next business
day.

Since the current Order also specifies the 13th
as deadline for conputing the producer price differential,
a two-day interval fromthe 15th, we have simlarly
proposed a confornm ng two-day interval fromthe date that

t he PPD woul d be announced under our proposal. W also
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propose to maintain the existing special exenption
pursuant to Section .00, allow ng additional time if the
PPD i s announced on a weekend or a national holiday.

Proponents consider the current handl er paynment
requi rement to the Producer Security Fund, deadline of the
15th, difficult to conply with given the current deadline
mandat ed for conputing the PPD and uniform price. Rather
t han proposi ng new handl er paynent deadli ne date extended
by one day, which would be the 16th, we have instead
sinply proposed the new deadline be no |later than two days
foll owing date of the PPD price announcenment. The change
woul d better suit capital flow from handlers to the
Producer Settlement Fund fromnmonth to nonth, know ng the
interval in business days fromthe time the PPD is
announced to paynent to the Producer Settlenment Fund woul d
al ways be no nore than two busi ness days. Qur proposal
gi ves handlers a consistent tine frame in which to execute
the capital transfers involved. It also enables inproved
concurrent billings for mlk transfers or diversions
because a nobre consistent tine interval is provided in
which to ascertain what the MA assignnent to classes was
on such transfers at pool tine.

4. The fourth and final date change set forth

in Proposal Number 1 of the hearing notice would anend the
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paynment dates the producers in Subparagraphs (a)(1l) and
(a)(2) of Section .73. The proposal was as follows, and
again if that could be inserted.

JUDGE BAKER: Very well. M. Reporter, would
you pl ease add that to the record?

"Section 1001.73 Paynents to Producers and
Cooperative Associ ati ons.

| ntroductory text unchanged. (a) Prelimnary
text in (a) unchanged.

(1) Partial paynment. For each producer who
has not discontinued shipments as of the 23rd day of the
nmont h, paynment shall be made so that it is received by the
producer on or before the 30th day of the nonth, except as
provided in Section 1000.90, for mlk received during the
first 15 days of the nonth at not |ess than the | owest
announced cl ass price for the preceding nonth, |ess proper
deductions authorized in witing by the producer.

(2) Final paynment. For mlk received during
t he nonth, paynent shall be made so it is received by each
producer no |ater than the day after the required day of
payment by the Market Adm nistrator the follow ng nonth,
pursuant to Section 1001.72, in an anmounted conputed as
follows: (subsequent text unchanged."

THE W TNESS: Justification RE: ltem 4. The
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primary purpose of this proposal is to make date of fina
payment to producers conformw th the changes previously
proposed in the paynment dates for conmputing the uniform
price and in settlement dates to and fromthe Producer
Settl ement Fund account. We are, therefore, at this point
in our statenent addressing the need to anmend Section
.73(a) to best accommpdate our prior date change amendnent
proposal s.

We feel it inportant at this tine to also cal
attention to the fact that we did not propose any change
in the requirenment for day-earlier paynments to
cooperatives as currently set forth in Section .73(b).

Qur proposal would continue to relate the date for fina
payment to the day after paynents are nmade by the Market
Adm ni strator fromthe Producer Settlenment Fund.

Therefore, under our proposal, dates of final paynment
could nove a day or two later only if the date of paynent
fromthe Producer Settlement Fund were extended the sane
nunber of days. This sequence in the relationship of date
of final paynent to date of paynent from the Producer

Settl ement Fund shoul d be conti nued.

Upon careful reflection on the issues involved
with the several date changes proposed, we find it is

necessary to nove the date of partial or advance paynents
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as well. O herw se, the nunber of days between dates of
partial and final paynments will narrow still nore. W
find that during 2001, the current spread in days between
final payment date for m |k received the prior nonth and
the date of advance paynent, partial paynment for mlk
received in the current nonth averaged only nine days,
with the variation fromsix to 12 days. The six-day
spread was in February and the 12-day spread occurred in
May. That spread in days would be reduced possibly two to
four days pursuant to our proposed date change extensions.
Consequently, we have proposed in Paragraph (a)(1) that
the date of partial paynment be noved to the 30th of the
nmont h i nstead of the 26th as now provi ded.

For the convenience of interested parties, we
have attached Table 1 -- excuse ne.

Can you hel p nme, €huek Chip?

MR. ENGLISH: It's Exhibit 26.

THE W TNESS: Okay. Table 1, Exhibit 26, --

JUDGE BAKER: M. English, are you saying that
Table 1 e Exhibit 26 is the ere—yout—+eraking—yout
recomrendation—oen matter to which you' re making reference?

MR. ENGLI SH: Yes, Exhibit 26 was adm tted
yesterday and becane table 1, and we discussed it at that
tinme.
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JUDGE BAKER: Very well. Thank you.

THE W TNESS: Table 1 shows the year 2002 dates
of partial paynment -- partial advance and final mlk
paynments to cooperatives, together with the dates of
paynment into and out of the Producer Settlenment Fund
account. Fromthe data, we find that a nuch | onger spread
in days currently exists between dates of advance and
final paynents for mlk received the same nonth. In 2002,
that spread will average 22 days by year-end, as show
shown in the table.

Maki ng advance paynments on or before the 30th
of the nonth would conformnore closely with the dates
previously set in the respective Orders prior to merger
and, nore inportantly, would create better spacing between
requi red pay dates, nore to the liking of many i ndependent
producers as well as handlers, and while the date of
advance paynent was noved ahead under Order Reform it is
i nportant to note that sone cooperatives have not changed
menber pay dates in |ike manner. O her handler w tnesses
will testify at this hearing regarding the difficulties
t hey have experienced under the current partial paynent
provi si ons contained in Subparagraph (a)(1).

We also call attention to the fact that while

we propose the 30th as the new deadline for the nmaking of
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partial paynments, actual advance pay dates may differ as
t he proposed Order | anguage still refers to on or before
the 30th of the nonth.

There i s another NYSDFI proposed date change
not included under Proposal nunber 1 by the USDA. Rather,
it was joined with others, ADCNE antg—the cooperatives and
t he Market Adm nistrator, in Proposal 4, which would anend
Section .72 regardi ng dates of paynment fromthe Producer
Settlement Fund by the Market Adm nistrator. Accordingly,
we will address this issue in separate testinmony on the
merits of Proposal 4.

Finally, we call special attention to a
mar ket i ng probl em experi enced by certain NYSDFI menbership
whi ch woul d be all eviated consi derably were the anended
payment dates incorporated in Proposal Number 1 adopted by
the Secretary. The problemrelates to tolled bulk mlKk
purchased by licensed m |k distributors for processing and
packaging into Class 1 product at pool distributing
pl ants. New cooperative 9-C provisions in Oder 1 require
that the tolled m |k be purchased at the PPD and conponent
prices rather than at straight Class 1 skimand butterfat
prices, as before. Consequently, an adjustnent is
requi red each nmonth for the MA credit issued to the

processi ng handl er on the 9-C receipts together with a
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charge for the MA assessnent fee on the tolled mlk.

The processor nust then prepare billing to the
di stributor at the difference between Class 1 cost of the
skimand butterfat and the 9-C credit fromthe Market
Adm ni strator, plus the MA fee involved. To do so
requires detailed conmponent values as well as the final
PPD price. The billing involved is mude subsequent to the
PPD price announcenment and +sste issuance by the MA of the
handl er's pool obligation, which is needed to make the
billing for the 9-C adjustnment involved. This requires
some additional time after the MA announces the uniform
price. Adoption of Proposal Nunber 1 by the Secretary
wi || hel p proporent conponent handl ers who experience this
speci al probl em

Thi s concl udes our statenment on Proposal Nunber
1, except for direct supporting testinmony which | think
has been presented al ready here.

JUDGE BAKER: Very well. Thank you very nuch.

May the witness be exam ned now with respect to
Proposal 17

MR. ENGLI SH: Well, Your Honor, | would think
it would be nore efficient if he would nmove on and | et him
read Proposals 2, 3 and 4 and just be cross examned in

total. | just think it's nore efficient. |It's up to you,
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but it strikes ne as -- as being nore efficient.

JUDGE BAKER: Well, | don't know whether it'd
be nore efficient or not. Some people may forget their
gquestions. All right. W will nove on to Proposal Nunber
2.

THE W TNESS: Proposal Nunber 2. W propose
two amendnents to the pool plant definition in Section .7.
These are as foll ows.

Your Honor, | don't know if everyone in the
room has this statenent.

MR. ENGLI SH: Yes, everybody has it.

JUDGE BAKER:  Yes.

MR. ENGLI SH: AlIl of your statements have been
passed out.

THE W TNESS: Okay.

MR. ENGLI SH: All four exhibits.

THE W TNESS: Then 1'd ask the reporter to type
in the proposal

JUDGE BAKER: Very well. M. Reporter, if yo
will type that in, please. Thank you.

"Section 1001.7 Pool Pl ant.

1. Amend Section 1001.7C(1) and (2) to increase
t he applicabl e shipping percentages by 5 percent over the

entire qualifying period August through Decenber each
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year. The revised rate in Subparagraph (1) for August and
Decenber woul d be 15 percent and the perfornmance standard
contai ned in Subparagraph (2) for each of the nonths
Sept enber through Novenmber woul d be 25 percent of
receipts.

2. Renove Paragraph (h)() which authorizes
split plants, pool and non-pool segnents, in the sanme
plant facility."”

THE W TNESS: Justification. Since the
inception of the Reform Order, a major m |k drain has been
taking place in the Northeast in the Fall nonths, making
it increasingly difficult for fluid mlk handlers to
procure enough mlk to satisfy demand. This drain occurs
| argely because spot mlk is noved fromthe Northeast to
ot her areas by transfer, diversion or shift of producers
at seasonally high prices, wi thout having to maintain
appropriate association with the Northeast Order for
pool i ng purposes.

VWile mlk has not been as tight this year
conpared with 2000 and 2001, we think the situation wll
change markedly during Septenber through Novenber 2002
and, | would add, during 2003. W also are aware that
sone of the extra mlk in the market this Spring and early

Sumrer stenms fromearlier switching or dunmping mlk back
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into the Northeast from Sout heastern Order areas where it
had been used as reserve m| k.

Therefore, Proponents think |ong-termaction is
needed to alleviate the mlk shortages regularly occurring
in the Fall for Oder 1 fluid mlk handlers as well as
corrective neasures to |l essen the extent to which Federa
Order 1 carries the reserve mlk for other market areas.
We think this can best be acconplished by raising the pool
performance standards in the Fall when the mlk is needed
nost. An increase in the shipping standards is made
necessary because we find that an increasingly greater
share of the mlk in the Northeast is being |everaged via
revi sed cooperative 9-C provisions to favor the needs of
sone handl ers over others, creating inequities and
di sorderly marketing in the process. Qur proposed 5
percent increase in the shipping requirenent under
Proposal Nunber 2 will do nmuch to correct the Fall mlk
shortage probl em provi ded ot her safeguards, such as an
effective call provision, is also naintained in the Order.

VWil e we recogni ze the conmon desire anong
handl ers to nmarket their mlk to best advantage, we al so
consider it the prinme responsibility of Order provisions
to assure that an adequate supply remains to fulfill the

Cl ass 1 needs of Marketing Area consunmers. It is
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appropriate, therefore, for the Order to allow the
conpl ete wi thdrawal of producer m |k during July through
Novenmber each year, followed by a repooling of the same
mlk in Oder 1 in the flush production season. This
unduly burdens both handl ers and producers who then w nd
up having to carry the surplus reserves otherw se
associ ated with anot her market.

The proposed 5 percent increase in
qual i fication requirenment during August through Decenber
is modest and not wi thout precedent. The resulting
shi pping standards are simlar to those previously in
effect in the former New England and M ddle Atlantic
Orders prior to the merger in 2000, and they nmatch those
est abl i shed August through Novenmber 2000 and 2001 under
the call orders pronul gated by the Market Adm ni strator

To fully appreciate the current pool
qualification issues in the Northeast, one nust understand
the significant structural changes that have been taken
pl ace in the market since adoption of the Reform Order
Per haps the nost inportant change affecting pool
gqualification is the new cooperative 9-C provisions
adopt ed under Reform Another involves the |oose pooling
requi renents, particularly with respect to all owabl e

di versions and the degree to which producer m |k rnust

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N N R R R R R R R R R R
B O © 0 ~N o O A W N B O

22
23
24

1295
touch base with pool plants in the primry market.

The new 9-C provision, Section 1001.9,

Par agraph C, has placed the | arger Northeast cooperatives
in a strong position to direct a | arger share of mlKk,
mar ket mlk to best advantage wherever it may be npst
needed. The issues are, to which markets, and for whom
and for how nmuch?

Prior to Order Reform the New Engl and Order
had a simlar 9(d) cooperative pooling provision but it
was restricted to nmenbers only. This difference is
i nportant because the current 9-C standards permt other
cooperatives, normally smaller, and independent producers
to join the 9-C unit of a |arger cooperative willing to
take the responsibility to pool the mlk and direct its
mar kets. Subsequent merger activity anmong m | k deal ers
coinciding with other changes in corporate market
structure within the region has resulted in the shifting
of |l arge blocks of independent producers primarily
associated with pool distributing plants into these | arger
co-op 9-C units. This gave the cooperative 9-C units
invol ved a | eading edge + in pool qualification ability
due to the high degree of shipnents to Class 1 pool
di stributing plants made possible by the added

i ndependents. The 9-C cooperative pooling advantage for
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sone has reached the point that an increase of 10 to 15
percent in shipping requirenment should not pose a
qualifying problemfor the parties. That is, unless they
m suse it to pool too nmuch manufacturing mlk or sell too
much mlk to other markets, nost notably to the Southeast.

This 9-C unit pooling advantage i s now bei ng
used extensively to |l everage the inclusion of other
i ndependent producers and smal | er cooperatives associ at ed
primarily with manufacturing operations into their
expanded 9-C unit for the privilege of guaranteed pooling
at a service fee. The degree to which the cooperative
decides to take on the pooling responsibility for
addi ti onal manufacturing mlk directly affects their
ability to respond to our proposed hi gher shi pping
st andards. And what has happened as a result of extending
t he pooling guarantee? The answer is fewer and fewer
sources of reserve mlk supply for fluid mlk handlers and
that is our main concern for the future.

According to the Handl er Location | ndex
rel eased by the Market Adm nistrator in April 2001, only
ni ne of the 150 Northeastern plants listed as partially or
fully regul ated or exenpt under Order Nunmber 1, were
classified as pool supply, PS, plants. Prior to Order

Reform there used to be more. O the nine pool supply
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pl ants remaining, only three are proprietary, Fleur-de-
Lait in New Holl and, Pennsylvania, Queensboro Farns in
Canastota, and Enkay Trading in Arcade, New York. The
rest are cooperatively owned. \While one m ght suggest the
reduction in nunmber of pool supply plants was sinply the
result of plant closings, such conclusion does not hold
up. Why? Because several of the former reserve pool
supply plants sinply converted to non-pool status. And
the change in status was nade easier with "guaranteed
pooling” and unlimted diversion privileges under Order
Ref orm

The extent to which cooperative 9-C m |k has
been gai ning market share is clearly denonstrated in Table
2.

MR. ENGLI SH: Exhi bit 26.

THE W TNESS: Thank you. Table 2 of Exhibit
26.

This table gives a breakdown of total market
m | k produced by cooperatives and i ndependent producers.
It al so shows the market share represented in the expanded
9-C units. Fromthe data in Table 2, we find that average
m | k production covered in 9-C units is now greater than
total co-op mlk receipts by more than 100 m | lion pounds

a nont h. We also call attention to the fact that 9-C m |l k
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now represents nore than 80 percent of all m |k produced
for the Northeast Order. Consequently, it is inperative
that all cooperatives understand that the market tools
provi ded them under current 9-C provisions carries with it
awesone responsibility to see to it that consunmer fluid
mlk needs in Order 1 are given top priority at all tines.

The second anmendnment to the pool plant
definition proposed by our group, officially noticed in
Proposal Nunber 2, called for the renoval of Paragraph
(h(7) set forth in Section .7 of the Order. W note, too,
that identical amendnent is proposed by the Association of
Dai ry Cooperatives in the Northeast.

The provision is designed to enabl e speci al
split-plant status, both pool and non-pool within the same
facility, is proposed to be renpved.

Justification. The new Reform Order has been
too liberal in its pooling standards. Since its inception
in January 2000, the Reform provisions have encouraged
abusi ve pool riding practices. This provision is one of
them It no |onger serves the purpose for which it was
originally intended and could be used to the detrinment of
orderly marketing procedure.

Original purpose of the split-plant designation

was to set aside a portion of receiving facilities as
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"non-pool"” to receive and handle Grade B m |k, separate
from Gade A mlk received at the "pool" section of the
handler's facility. W understand the provision is not
normal |y approved by the Market Adm nistrator except for
this purpose. For exanple, we understand it m ght be used
to separate non-pool Grade B Anmi sh-produced m Ik from
other Gade A mlk in the plant.

The problemwith it, however, is that, once
approved, it provides a neans whereby the handl er may
establish a pooling pattern very detrimental to the public
interest and orderly marketing. The underlying problemis
that this provision may be used to ride the pool,
especially if the Order enables unrestricted diversions,
as the Northeast Order presently does. M1k fromdistant
split-plants can be readily pooled and qualified under
Order 1 with minimal shipnments during the qualifying
period. After futH+ pool qualification is achieved, the
handl er may then add substantially to receipts at the
pool ed portion of the plant beginning January 1 and
continuing through July 31 while at the sane tine
continuously diverting mlk to non-pool plants. Mbst
inportantly, it could provide the neans to draw the higher
producer price differential fromthe Order 1 pool wthout

ever making a neaningful contribution to the nmarket.
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Since it is our understanding the provision is
not currently being used by handlers |located within the
Order 1 Marketing Area, we concur with the ADCNE
cooperatives that it be renmoved fromthe Northeast Order

as soon as it is practiecable practicle to do so.
Fhts—econetudes—ot+ MR ENGLI SH:  Coul d you

continue with your statenment on Proposal Nunber 3, which
is exhibit 367— W' ve already asked the court reporter to
enter in the first part which is the | anguage of the
proposal

"Proposal Nunmber 3. New York State Dairy
Foods, Inc., proposes to anend the producer mlk
definition in Section 1001.13 by addi ng new Paragraphs
(d)(6) to read as foll ows:

Section 1001.13 Product MIk. (d)(3) The
equi val ent of at least two day's mlk production of a
dairy farmer is caused by the handler to be physically
received at a pool plant in each of the nonths of August
t hrough Decenber.

(4) O the total quantity of producer receipts
during the nonth, including diversions, the handler
diverts to non-pool plants not nore than 60 percent of
such receipts in each of the nonths August through January

and Decenber and not nore than 75 percent in each of the
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nont hs January through July.

(5 Any mlk diverted in excess of the limts
set forth in Paragraph (d)(4) of this section shall not be
producer m |l k. The diverting handler shall designate the
dairy farnmer deliveries that shall not be producer m K.
If the handler fails to designate the dairy farnmer
deliveries which are ineligible, producer mlk status
shall be forfeited with respect to all mlk diverted to
non- pool plants by such handler; and

(6) The delivery requirenents and the
di versi on percentages in Paragraphs (d)(3) and (d)(4) of
this section may be increased or decreased by the Market
Adm nistrator if the Adm nistrator finds that such
revision is necessary to assure orderly marketing and
efficient handling of mlk in the Marketing Area. Before
maki ng such a finding, the Market Adm nistrator shal
investigate the need for the revision either on the Market
Adm nistrator's own initiative or at the request of
interested persons if the request is made in witing at
| east 15 days prior to the nonth for which the requested
revision is to be made effective. |[If the investigation
shows that a revision mght be appropriate, the Market
Adm ni strator shall issue a notice stating that the

revision is being considered and inviting witten data,
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views, and argunents. Any decision to revise an
appl i cabl e percentage nust be issued in witing at |east
one day before the effective date.

Justification Proposal 3. This anendnment is
bei ng proposed because we are finding the current Reform
Order pooling provisions far too liberal. Since its
inception in January 2000, the new provisions have
resulted in abusive pool riding practices and the
associ ation of mlk from di stant sources not readily
avai lable to handlers to satisfy market fluid m |k needs
during the pool -qualifying nonths August through Decenber.

Because the Northeast Order has unlimted
di version rules and frequently enjoys a higher classified
use value than certain other markets, sonme handl ers have
been able to draw the higher Northeast Order pool producer
differential returns for their mlk, w thout establishing
a nmeani ngful and continuing association with Order 1 pool
pl ants. Under the new pooling standards, a handl er can
pool mlk indefinitely in Order 1 sinply on the basis of a
single delivery to a pool plant. The handler then diverts
unlimted quantities locally at a special net pricing
advantage than is otherwi se available on the mlk. The
end result is in an unwarranted transfer of Order 1 PPD

funds because the diverting handler has no intention of
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becomi ng a regular source of reserve mlk for the
Nort heast Order. Rather, the mlk is noved to a pool
plant in Order 1 only as necessary to qualify for the
hi gher PPD paynment. Under these circunstances, producers
and handlers in Order 1 find thenselves once again
carrying sone of the reserve associated wi th anot her
mar ket .

We propose to restrict such abuse of the
pooling privilege by requiring that at |east two days'
m | k production fromeach dairy farmer in the pool nust
touch base at a pool plant in each of the pool-qualifying
nmont hs rather than only once. Secondly, we propose to
limt the diversions of pool mlk to non-pool plants
t hr oughout the year to no nore than 60 percent August
t hrough Decenber and to no nore than 75 percent in other
mont hs. We al so propose in 1001.13(d)(5) standard
depooling | anguage found in other Orders for over-diverted
mlk along with provision in (d)(6) allow ng the Market
Adm ni strator the neans to adjust the diversion [imts as
orderly marketing conditions may require.

Dat a on Page 87 of Exhibit Nunmber 5 shows very
clearly the dramatic extent of pool riding taking place in
the Northeast in recent years under Order Reform From

the data, we note dramatic increase in producer mlk
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recei pts fromdi stant sources, especially in the flush
season, exceeding 100 mllion pounds from nore than 800
producers in some nonths. The mlk involved came from
such di stant states as |daho, M nnesota, W sconsin,

M chi gan, and Utah. None of this m|k was needed to
bal ance fluid m |k needs here. Mich of it was diverted
el sewhere, rather than being physically received on a
regul ar basis at pool plants in the Northeast.

Simlarly, the data on Pages 2 and 3, Exhibit
5, showi ng the nunmber of producers and daily average
out put of producer mlk originating from states outside
t he Northeast, gives a clear picture of the seasonal
sSwings in these recei pts, obviously pooled to the
di sadvant age of northeastern producers.

Adopti on of our proposed anendnments in Proposa
Number 3 would alleviate the pool riding problem by
pl aci ng reasonabl e seasonal |limts on diversions of poo
producer mlk to non-pool plants. Precedent for such
diversion limts had previously been established in the
Northeast in the former Orders prior to nmerger in 2000.
Qur proposal is also simlar to that recently nade
effective in the M deast Federal Order and is designed to
correct simlar problenms. Provision for nore restrictive

diversion limts in the pool-qualifying nonths August
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t hrough Decenber, 60 percent vs. 75 percent in other
nont hs, better assures availability of fluid ml|k supplies
at pool distributing plants when needed. Diversions in
excess of 75 percent in the non-qualifying nonths shoul d
be depool ed because it involves the pooling of excess
reserves at pool producers' expense. The 75 percent limt
al l ows enough flexibility to handlers to schedul e
di versions of producer mlk for manufacturing as may be
necessary w thout | osing pool status.

New York State Dairy Farnmers, Inc., strongly
urges the adoption of Proposal Nunmber 3 to elimnate the
cl earcut abuse of the present pooling provisions in the
Or der.

Thi s concl udes our statenment on Proposal 3."

MR. ENGLISH: And finally, Exhibit 37, your
one- page statement on Proposal Nunber 4.

THE WTNESS: All right. | do want to make the
observation at this point that I may want -- | wll want
to cone back to Proposal 3 with regard to a suggestion
nodi fication of our position.

MR. ENGLISH: We will do that.

THE W TNESS: Proposal Nunber 4. This proposal
had previously been included anong the group of date

changes contained in Proposal Number 1 but |ater separated
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by the Departnment to be included jointly +Afetatty with
t he ADCNE cooperatives and the Market Adm nistrator as
Proposal Nunber 4.

The date change anmendnment in Proposal 4 in
Section .72 would require that the Market Adm ni strator
make payment to handlers fromthe Producer Settlenment Fund
each nonth no | ater than the day after handler paynments to
t he Producer Settlenment Fund are received. Current
provision in Section .72 requires such paynment fromthe
Producer Security -- Settlenent Fund be made no | ater than
the 16th day after the end of each nonth, unless such date
fell on the weekend or national holiday, in which case
payment is nmade no | ater than the next business day,
pursuant to Section .90. This exception in Section .90
woul d apply under Proposal 4 as well.

The jointly-sponsored anmendnment is needed
because probl enms have ft+senr arisen for the Market
Adm nistrator since Order Reformin clearing funds in
t hose nont hs when paynent to the Producer Settlenent Fund,
pursuant to Section .71, and paynent from the Producer
Settlement Fund under Section .72 happen to fall on the
sanme day. At |east one day is needed between the
respective paynent dates to assure sufficient funds are

avai l abl e for paynments to handl ers pursuant to Section
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.72,

I n 2002, sane-day Producer Settlenment Fund
paynment dates arise three tines, My, August, and
Novermber. This is shown in e our Table 1, Exhibit 26.

The proposed anendnment fits other date-change
proposal s advanced by NYSDFI at this hearing and conforns
with sound business practices. W urge its adoption.

JUDGE BAKER: Now may the wi tness be
guestioned, M. English?

MR. ENGLI SH: | have a coupl e thifg things,

Your Honor.

DI RECT EXAM NATI ON
BY MR. ENGLI SH:

Q Wth reference to Proposal -- sorry -- Exhibit
24 yesterday that was entered in the record, M. Arns, |
believe that it was just provided to you a nonent ago.
After reviewi ng Exhibit 24 and the tables that appear in
Exhi bit 24 that was not read into the record but is part
of the exhibit, do you have a correction for the record?

A Yes, | do.

Q And what is that correction?

A The correction is the listing of New York State
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Dai ry Foods Inc. nenbers, Byrne Dairies, Syracuse, New
York, should be shifted fromthat list to the one bel ow
it, which is O her Northeast Dairy Processing Conpanies in
Favor of these Proposals. Their nenmbership status changed
to—put , but their position in favor of this proposal is
unchanged.

Q Now, a nmonment ago, you nentioned that there was
a nodification to the position. Let nme ask you first.
You' ve sat here throughout the hearing, correct?

A Yes, | have.

Q And you' ve heard both the exam nation of the
w tnesses by M. Beshore and you have considered the
question of the so-called free ride eredit peri od,
correct?

A Yes, sir.

Q And have you reached a concl usi on about what
the -- what the issue really is there in ternms of New York

St ate Dairy Far+ters Foods Associ ation?

A Yes, sir.

Q And -- and what is that?

A The ADCNE Proposal 5, | believe it is, --

Q Yes.

A -- requiring a 10 percent shipping standard in

the flush nonths fromthe get-go had considerable nerit,
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but in our view, in our perspective, only with respect to
application to sources beyond the Northeast Order area.

Q The plants?

A Di st ant sources.

Q The plants?

A Yeah. The plants in the distant states that
are currently or have been -- strike the word "currently",
that did ride the pool

Q That did until August 1st when they, according
to the testinmony of their own w tness, went off on August
1st, correct?

A Ri ght .

Q And so, the position or nodification you're
suggesting to Proposal 5, which is not your proposal but
since others have been asked about it and you may well be
asked about it, the nmodification is that to the extent a
10 percent shipping requirenent is applied to supply
pl ants, that it be applied to supply plants | ocated
outside the Marketing Area, for January through July,
correct?

A Yes. The reason we do not support it for
handl ers within the Northeast area is really a quite
sinple one and that is, especially March, April, My,

June, the mlk is not needed, and we fail to see any the
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econom ¢ sense of forcing our pool supplies that are
| ocated within the Northeast area, forcing themto nmake
shipments to the primary market only to nake -- only
havi ng to nmake arrangenments to back haul the m |k back

Your—Hoenoet5— | know this has been done in the
past, and so we feel it needs to be -- it needs not to be
applied to such sources within the market Northeast.

MR. VETNE: Your Honor, t—eannot—accept—that
John Vetne on behal f of Friendship.

JUDGE BAKER: M. English, are you through?

MR. VETNE: No, | have an objection.

MR. ENGLI SH: Just one second. Wy don't we go
off the record one second?

(Di scussion off the record.)

MR. ENGLI SH: Before M. Vetne nmakes his
obj ecti on.

BY—VR—BESHORE-

Q M. Arms, we -- we -- you discussed this with
the nmenbers. Were you thinking about the Marketing Area
as being sort of the Marketing Area covered by the states
in which the Marketing Area enconpasses? |n other words,
were you including all of New York or just the part of New
York that's the Marketing Area?

A No. | -- 1 don't believe ny testinony referred
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to Marketing Area. | think it referred to Northeastern
st at es.
Q So, -- so, in other words, to the extent that -

- that by way of exanple, Friendship is |ocated one county
out side the Marketing Area, you did not intend by way of
this modification to extend that to that; you mean the
Nort heastern states?

A Yot W do not see the necessity to have forced

shi pment from Friendship or any other pool handler in that

Q | n whieh—poeol—handlers—+e January through

A Yes, in those nonths.
Q Al right. So, with that clarification --
A It's an uneconom ¢ shi pnment.
MR. ENGLI SH: that clarification, M. Vetne nay
still rise, but maybe that will alter it alittle bit.
MR. VETNE: Your Honor, | did have two
obj ections, one of which is specifically related to
Friendshi p and that has been resolved, and |I thank you,
Dave, for that clarification.
But I -- 1 -- 1 -- 1 have to rise, also, to
-- to voice an objection that this new proposal raises a

guestion of differential burdens and standards for m |k
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supplies inside and outside of the Marketing Area which
were not included in the hearing notice and concerni ng
whi ch we spent some tinme in Federal District Court in
M | waukee addressing for the mlk for the M deast Market
where it was also not in the hearing notice.

JUDGE BAKER: \What were the results, M. Vetne?

MR. VETNE: Pardon?

JUDGE BAKER: What were the results?

MR. VETNE: The result wasn't and an appeal is
pendi ng, Your Honor. But in that -- in that case, and in
the M deast, as -- as it happened, there are fol ks who did
not cone to Chio to appear because there was nothing in
the notice, and so when it came up in the hearing, it
slipped by because people weren't there. | wasn't there
in particular because | had been infornmed that -- that
t hi ngs were negotiated and there was going to be no
adverse inpact, and it's hard for people who are not there
to voice an objection when it comes up

So, |'ve been asked to nonitor that for
pur poses of this hearing and to give notice of -- of
obj ection because it created differential standards for
whi ch the parties, not just in the Mdwest but parties
el sewhere, had no notice. So, that's -- that's the extent

of nmy objection, not on behalf of Friendship in this case
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but because | ¢e+dar—t do represent the parties el sewhere
who -- who did not cone and are concerned about this kind
of thing philosophically and legally, and on the grounds
that it was not noticed, | would object to this
nodi fication for differential burdens inside and outside.
That's all.

JUDGE BAKER: Very well. Thank you, M. Vetne.
Thank you for your erudite recitation.

MR. ENGLI SH:  Your Honor ?

JUDGE BAKER: Yes, M. English?

MR. ENGLISH: In no fewer than four proposals
is Paragraph (c)(1) which has been proposed to be anended
by a nunber of parties open for consideration, and indeed
one of the proposals is Proposal Number 5, that in each of
t he nont hs of January through August and Decenber, such
shi pments nust be—+o6r equal not |ess than 10 percent of
the total quantity of mlk that's received at the plant.

So, plants | ocated outside are on notice that
as a result of this hearing, they could be subjected to a
rule of 10 percent shipnents, that then as a reasonabl e
nodi fi cation of et+ that proposal, it is perfectly
rationale to say, to have an exception for that, and the
exception allows the rules to apply to everybody, but the

proposal is open, and the Court in M| waukee specifically
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found that once a Notice of Hearing is out there, the
parties participate or don't participate at their own
ri sk, especially when you' re |ooking at (c)(1) being open
in this hearing, and -- and the fact of the matter is,
this is far nore direct and -- and nonethel ess the Court
in MIwaukee found without any difficulty that the issue
there with respect to a plant treatment, qualification for
a plant and how to qualify m |k, was open for
consideration. That's what this hearing is all about, and
there's been a | ot of discussion about this in supplies,
and frankly, (c)(1) plainly indicates that the question of
whet her or not you're inside or outside, the question of
what you're going to have to ship is an issue, and the
fact that we have said as an appropriate nodification, we
don't want plants inside to be subjected to that, such as
Friendshi p, doesn't change the fact that we are allowed to
testify that the proposal would be appropriate if applied
out si de.

MR. VETNE: | need to add just one thing and
concede that in sone very nodest respect, €htek Chip
English is correct, and that is, that the issue that arose
in the Mdeast involved an unnoticed new regul atory burden
and the -- the question here involves the mtigation or

all eviation of a burden that was noti ced. So, to that
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extent, the issues are different, and, you know, for that
pur pose, there may be a different analysis by the
Depart nent .

Thank you.

JUDGE BAKER: Very well. Thank you.

THE W TNESS: Your Honor?

JUDGE BAKER: Yes?

THE W TNESS: There's another basis for the
nmodi fication, which I'd like to get into the record.

JUDGE BAKER: Very well. W'II| do that |ater.
What is involved here, | think M. English and M. Vetne
are both aware ef—the there is a | egal question, and
ultimately, it will be decided. Most of these hearing
notices do provide for appropriate nodifications of the
matters noticed for hearing. O course, it goes to the
question of what a reasonabl e person would consider within
the anmbit of an appropriate nodification.

Wth respect to seeking an appropriate
modi fication here, | wll let it in. |If the Departnent in
its wisdom decides later on that it is inappropriate or if
the Court rules that -- the Appeals Court rules in the
meanwhi |l e, then there will be a guidance for the
Departnment to proceed from

But thank you all for -- for keeping all our
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| egal principles at the forefront.

THE W TNESS: Your Honor, may | consult with
| egal counsel for a nmonment?

JUDGE BAKER: Which one?

THE W TNESS: M. English.

(Laughter)

(Di scussion off the record.)

BY MR. ENGLI SH:

Q And just to be clear, M. Arns, this is -- this
is a portion of Proposal 5 you can agree we can nodify,
but you don't necessarily agree with all of the content of
Proposal 5, correct?

A Correct.

Q And -- and that is, that you discussed at sone
|l ength the issue on 9-C mlk, and to the extent that's in
here, your testinmny on 9-C m |k, Proposal 5, you're not
sayi ng adopt Proposal 5 with this one nodification, you --
your whol e testinony has to be considered with respect to
Proposal 5, correct?

A Yes, sir.

JUDGE BAKER: Very wel | .
MR. ENGLI SH: The witness is available for
cross exam nati on.

JUDGE BAKER: Are there questions, M. Vetne?
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MR. VETNE: Probably.

CROSS EXAM NATI ON
BY MR, VETNE:
Q You offered that a nodification to Proposal 5,

whi ch addresses supply plant shipping requirenents. D d
you intentionally omt reference to your own Proposal 2 in
that regard for a simlar nodification?

MR. ENGLISH: | think, for the record, what we
Aeed nean to say is that considering Proposal 5,
recogni zing there's a lot in the proposal that opens
(c)(1) or the whole area of (c) up for consideration, that
with respect to the one issue of the January through July
period, that is being addressed by this nodification but

it does not change the testinony he gave in the earlier

st at enent .
MR. VETNE: Okay.
THE W TNESS: That is correct.
BY MR. VETNE:
Q | " mgoing to ask you Dave,-— you can go with ne

to Page 4 of your testinony on Proposal 2, Page 3, |eading
into Page 4. Your testinony there generally expresses
sone concern about pooling changes, correct?

A Yes.
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Q OCkay. You -- you intended it to enconpass the
universe in -- in that discussion of concern about pooling
changes, structural changes for pooling in the Northeast?

A We think it has direct bearing on the current
supply situation.

Q Ckay. And then, you prioritize your concerns,
as | understand it. The nost troubling concern, as |
under stand your testinmony, is that there's now new
authority for 9-Cmlk in -- in New York that didn't exist
before. That's Nunmber 1, correct?

A That's correct.

Q And Number 2 is that with respect to that 9-C
m |k, diversions are unlimted. That's the second bast+s
bi ggest of concern, correct?

A | wouldn't necessarily put it in that order. |
think I also expressed in the testinony, the statenent,
that we're very concerned about the guaranteed pooling
status to sone other cooperatives that are extended by the
new 9-C provisions which result in the m |k not being
readi ly avail abl e.

Q And so, would it be correct to say then that
you'd conmbi ne the 9-C opportunity with unlimted
di versi ons?

A Yes, sir.
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Q And -- and that conbination is your greatest
concern?
A Yes.

Q OCkay. And the third concern would be the touch
base with pool plant requirenent?

A Well, vyes.

Q And you -- you said that, correctly, that --
that there are fewer pool plants in the market, we've been
over that a little bit, and that that hasn't happened
because they closed. Your testinmny on Page 5 concerning
Exhi bit 2 says several fornmer pool supply plants sinmply
converted to non-pool status, and that the 9-C pooling
opportunity for co-ops nade that anrtssue easier, correct?

A Correct.

Q Is it your belief that the plants that fornerly
had pool status really didn't want to have pool status and
t hey enbrace this opportunity?

A Certainly each business entity is going to
appraise their situation, and in the case of the handler
with very high Class 2 use reegd—to—wet—betrng, it
could very well be that they m ght decide to go non-pool
in order to pay into the Federal Order

Q You heard the testinony of Warren Schanback,

didn't you?
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A Yes.

Q Ckay. And M. Schanback indicated that the
producers supplying that plant are now pool ed through the
cooperation of a cooperative. That's the 9-C kind of
transaction that you were referring to, correct?

A Yes.

Q Okay. And you also heard M. Friendship say
that he really didn't want to be non-pool ed and he made
all kinds of efforts to try to remain in the pool? You

heard hi m say that?

A | did.

Q Ckay.

A That doesn't pertain or isn't conpletely
rel evant of what -- to ny statenent.

Q Well, the inpression | got from your statenent
was that -- that the pool plants that continued in

exi stence, pool supply plants that continued in existence

of which as pool plants you satd benpaned, that—they—did

not—achteve achi eved their non- pool status because that's

what they really wanted?

A The bottom-- may | be clear?
Q Pl ease.
A The bottomline is that the 9-C provision is

bei ng used to |l everage a high Class 1 volunme on one side

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N o o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0 N O 00 M W N L O

1321

in order to guarantee pooling on another side to another
group, and as a result, the mlk to which the guaranteed
pooling has been provided is no longer really available to
t he market because they do not have to ship it. They're
automatically qualified by the larger 9-C unit.

Q You're aware that Friendship served as a source
of -- as a pool supply plant served as a source of

suppl enmental m |k pre-Reformwhen there was a call or

threat of a call, correct?
A Correct. This statenment, incidentally, is not
directed at Friendship per se. It's directed at a

situation at a nunmber of places.
Q A nunber of places in relation to the ability
of those places to have m | k pool ed through cooperative 9-

C transacti ons?

A And to not nake them available to fluid
handl er s.
Q s there any situation that you have in m nd

when you say, nade your |ast statenent, that does not
involve a 9-C handl er?

A Can you repeat the question?

Q Your statenent, if | can paraphrase it,
concerned that manufacturers could pool, can pool and do

pool through 9-C unit and not make their m |k avail abl e.
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My question then was, are you aware or have a concern of
any particular situation in which 9-Cis not part of the
equati on producing the problenf

A Yes, there are other problenms nore pronounced
in 2000 and 2001, mainly a rather very large shift of mlKk
to the Southeast.

Q Ckay.

A And that m |k was not readily avail abl e.

Q Okay. And was that shipped by entities other
t han 9-C handl ers?

A ' m aware of sone, yes.

Q You -- you betoeng benpan -- at the top of Page
5, t+f—yot—have—two—or the fact fewer and fewer sources of

reserve supply mlk are available for the fluid handlers,
one of those pre-Reform sources was Friendship in order to
retain its status as a designated pool supply plant. That
is one of the sources that is no | onger avail abl e post-
Reform correct?

A |"mnot so sure it's not available. It could
possi bly be nade avail able by Friendship if they choose to
do so or -- or it could be made avail able by the 9-C
cooperative involved. They -- they may call for it.

Q Yes, but Friendship no | onger has a

responsibility as they did before to nake a supply

EXECUTI VE COURT REPORTERS, | NC.
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avai l able in response to a call?

A | assumed that, but | do not know it for a
fact. | cannot answer—fo+ manage the Friendship
oper ati ons.

Q Friendship has described its m Ik as being
pool ed by sonebody else. Part of the problemthat you see
is that the fact that that mlk is now no | onger pool ed
and marketed in Friendship's control |eaves you with one
f ewer soettrees source of reserve supply m | k?

A "' man econom st, and | know the handl ers
respond to economc facts of life. It is a fact that, |
bel i eve public know edge, that Friendship has been able to
| eave the pool at tinmes and—corre—on—to—the—poot , becom ng
nonpool when it was to their advantage when the Class 2
price was such that it was favorable relative to the bl end
and vice versa. There are a lot of different -- that's
the rule. To me, at the same tinme, | work for another
client, the H P. Wed Hood Conpany, which makes this sanme
product at Vernon, and that plant has been fully pool ed
the whole tinme and paid into the Producer Settlenment Fund
when the Class 2 price was high.

| -- | see that it causes -- definitely causes
sone inequities anmong handlers, and | think this is

contrary to the purposes of the Act.

EXECUTI VE COURT REPORTERS, | NC.
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Q So, it would be a good idea then to have
Friendshi p pool continuously?

A No. | -- please don't put words in ny nouth.
| think that it becomes a decision, an econom c deci sion,
dependi ng upon what the rules are, and so | have no
comment to make on that.

Q Ch, no coment. Okay. Do you know how the
Dai ry Farmer Market for O her Markets provisions work in
Order 1?

A I"mfamliar with them In fact, I'mfamliar
with its origin.

Q Isn"t it true that it is extraordinarily
difficult and there are huge disincentives to take m |k
off the pool to take advantage of a price dgivetrston
i nversion?

A And rightfully so, in our opinion.

Q So, your answer is yes?

A Yes.

Q Have you -- you refer on Page 3 in the first
full paragraph to a "prime responsibility, the prinme
responsibility of the Order provision is to ensure an
adequate supply of Class 1 mlk." |1'maware that the
pricing provision of the statute in Section 608(c)(18)

addr esses adequate supply of m k.
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Are you aware of any other provision of the Act
that woul d correspond with your assertion of the purpose?

A "' man econom st and not an attorney.

Q Ckay.

A But | would add that | do believe the
cooperatives recognize that the Class 1 price carries with
it adifferential that then accrues to the benefit of al
producers in the market a very significant magnitude such
that they certainly should give priority to the fluid
needs of the market.

Q As an econom st, you agree that m |k ought not
flow to a bottling plant when it's not needed?

A | believe that was the basis of our
nodi fi cati on suggestion to Proposal 5 because we are in
agreenment essentially that it doesn't make econom c sense
to force mlk down through the market if it's -- in those
nont hs when there is a |large surplus and it only nakes
matters wor se.

Q M|k can nove to a nmarket when not needed, even
out side of the scope of your nodification?

A | think one needs to take into account in the
Nort heast Order, as M. @allagher has pointed out, —ake—-=a

the nega - market, that m |k has to nove considerable

di stance and it just doesn't make sense to have so much
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freight charged and, incidentally, under the new Order,
it's charged to the producer because his its pr+ee priced
s at the plant that of first reecerwves—+t receipt. So, |
think it's uneconom c

Q You al so make a reference to -- on Page --
bottom of Page 4 to "the specter of sonebody pooling too
much manufacturing mlk". [Is it your testinony that
there's some manufacturing mlk in the ml|kshed that maybe
shoul dn't be pool eligible or have pool access? By
manufacturing mlk, I mean Gade A mlk eligible for the
fluid use, that is needed for fluid use, that sonme of that
shoul d just be included out of the pool.

A My statenment referred to contractua
obligations that m ght be made by cooperatives with
manuf acturers for pool supply contracts w thout waiver in
such contracts to cause -- to enable the cooperative to
draw a -- a supply fromit to nmeet a critical need for
fluid mlk in the city. That's primarily what | said.

Q Ckay. You -- you did not intend then to suggest
that there should be a limt to the ampbunt of the excess
reserve that is pool eligible or has pool access?

A | did not intend to |limt the scope of the
nunmber of plants or anything like that in the Northeast,

manuf acturi ng pl ants.
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MR. VETNE: | think that's all | have for now.
Thank you.
JUDGE BAKER: Thank you, M. Vetne.
Are there other questions? M. Beshore?
CROSS EXAM NATI ON
BY MR. BESHORE:

Q M. Arms, | want to -- | want to get your
statenment on Proposal 1 first. Have you -- have you
cal cul ated how much Proposal 1 would -- would cost dairy
farmers?

A | have not. However, |'ve given it sone

t hought, and knowi ng the argument m ght be that producers
| ose a certain amobunt of noney for each day that the
payment date is extended, there are offsetting nonies that
are comng to poeet the producers and cooperatives that
have -- that have not been taken into account.

Q You' re adding that under Proposal 1?

A VWhat | want to say is that under the Reform
Order and the current 9-C provisions, we have added, as ny
data have shown, very substantially to the total 9-C
volume, and that m |k, whether it's independent or small
co-op, to the extent it's added into the 9-C unit, enjoys
all the rights and privileges extended to 9-C m |k, and so

therefore, you have a large volume of mlk, fully
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i ndependent m Ik, that's now being paid for as cooperative
mlk at the earlier date. So, that tends to offset.
Q That's -- the provision you're referring to is
in the Order since Order Refornf
A We're trying to point out that under Order
Reform the advanced date of paynent noved way up from

where it was, and --

Q You - -
A -- in addition, -- no. Only to the extent as
proposed in the proposal, but I"'mtrying to al so point out

that there's a lot nore mlk that's being paid for early
because of the revised 9-C

Q The reason | asked that question was because
sonme of the sanme handlers that you're testifying for here,
when producers requested a nodification of the rate of
advanced paynent with a possible first year stanp and sone
of the sane parties were very interested in having a CPA
calcul ate very carefully what that change, that 5 percent
change in the rate of paynent on the partial would
supposedly cost those handlers, the tinme rate of noney.

Now, here, you've pushed it the other way, and

| wondered if you had made the sanme cal cul ation

A No, | have not.

Q OCkay. You've asserted on Page 3 of your

EXECUTI VE COURT REPORTERS, | NC.
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testimony in support of Proposal 1 that handlers shoul d
not be penalized for failing to nmeet reporting deadlines.
You're not -- you're not penattzing—them penalized in any
way by the Order if you get your report in a day |late, are
you? | mean, are you?

A | have not.

Q Based on --

A | believe a handler has to get his report in on
time and is subject to penalty. That's -- certainly that
is true with regard to paynent.

Q Oh.

A But—moet—to To the Producer Settlement Fund.

Q Ckay. So, whatever penalties are in the Order
for filing a day late, that's what you're referring to on
Page 37

A Yes, and one thing |leads to another and it
could wind up there, but there's another concern. W have
asked for another day here to restore the 10th which we
had before as the reporting date. W are concerned that
the additional time will be taken up and now we're
beginning -- we may be getting reports |late on the 10th.
So, we didn't propose the change, but in retrospect, it
probably woul d have been advisable to keep the 9th as the

date for vendors to verify their data with the handlers so
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that the handlers can get their reports done on tine.

Q Now, is it your position that the industry can
never neet the reporting dates in the current Order?

A We propose that—they the date change that and
assume the cooperatives will need neet it.

Q But is it --

A H———s—better Better.

Q | s that because you think that it's inpossible,
physically, clerically, adm nistratively inpossible, for
the industry to nmeet the dates in the current Order?

A It seenms with the expansion that has taken
pl ace and all the structural changes that | have nentioned
in my statement, that it is getting increasingly
difficult.

Q Are people learning howto do it? 1Isn't that
what's goi ng on?

A It's not a question of learning. It's a
guestion of just being overwhel ned.

Q So, you're saying it's physically inpossible?

A It's not physically inpossible, but it's made
it alot more difficult.

Q It would nake your life easier if it was
post poned, correct?

A It would delay +t+—to ,if the date we had before
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+ was restored.

Q And with respect to -- with respect to Proposal
2, your -- you -- you talk about m |k going south to
Sout heastern Orders. |If mlk from Pennsyl vania or

Maryl and or New York, wherever it m ght be, has a better
return because it's in the South and therefore is shipped
down there and isn't even on this Order, how are increased
shi pping requirenents in Order 1 going to address that

i ssue at all?

A Cooperative 9-C units will need to respond to
t hose standards, and while they send mlk -- a ot of mlk
to the South, that mlk is available for themto ship back
necessarily and they likely will.

Q Actually, if ml|lk goes south out of the 9-C
unit, that reduces the total volume in that -- assunme 9-C,
that reduces -- and it's pooled on Southern Order, that
reduces the total volume in that 9-C unit and nmekes it
easier to nmeet whatever standards there are with the sane

amount of 7-A shipnents, doesn't it?

A It's still 9-C m |k which can be transferred.

Q If it's pooled in the other Order, --

A No, | didn't say that it was pooled on the
ot her Order.

Q Ch, so, you're concerned with mlk that's
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transferred only?
A Yes, and that's in large volume. No, | didn't
say all mlk. W're aware of that.
Q Now, the 9-C problemthat you've tal ked about,
if you look at the -- if you |look at the 9-C handler |ist
on Exhibit 5, can you tell us which 9-C units are causing

a problem on Page 18? Agri mark?

A | think my statenent speaks for itself. | am
not going to go through this list. | can cite perhaps one
or two exanples, but I'"mnot going to go through this
list. It's not necessary. The principle is that there is

guar ant eed pooling extended to some smaller co-ops which
may make the m |k avail able or may not because they have
guar ant eed pooling for which they are paying the |arger
co-op for that service.

Q Okay. If the largest 9-C unit in the Order has
shipments to distributing plants in aggregate considerably
above any performance standard in your proposals, is that
goi ng to have any inpact on thenf

A You have put your finger right on the problem
because what has changed is that if the requirenent is set
at 45 percent, sonme of the 9-C units are al ready over
that. It doesn't bother thema bit. They don't have to

ship any mlk to them That's the problem
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Q But that bothers you?

A It bothers our group, -- |I'mspeaking for fluid

m |k handlers, and it takes from it reduces the nunber
sources conpeting, that nay conpete to ship their mlk to
fluid m |k handlers.

Q So, you're bothered by the fact that the
| argest, you know, 9-C handler in the Order has over --
wel | over any m nimum shi pping requirements you propose,
and your -- but you can't reach within that unit the
sources of mlk that you would like to on an individual
i nstead of aggregate basis?

A | -- | think my statenent is clear, that the
mlk may be avail abl e but under -- certainly under
different terns.

Q Price?

>

Pri ce and/ or stk anpunt.

NeEaas
™NO-YY;

> O

The point is they don't have to ship any nore.
Q And -- and -- and inposing a 25 percent
shi ppi ng requirenent on sonmebody who's already shipping
40-45 isn't going to do any good, is it?
A In this market, Marvin, the Class 1 level is
hi gh enough so that in August through Decenber, there

shoul d be no problemin neeting standards we used to have
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t hr oughout nost of this Northeast Order.
Q Ckay.
A It was never a problemin the Mddle Atlantic
Mar kets. The shi pping percentage was hi gher in New
Engl and.

Q And it was |lower in Order 27

A But now, with the change in the structure
that's taken place, it's -- it's becone tighter.
Q OCkay. The provisions of Order 2 always all owed

9-C handl ers to conbi ne cooperatives or non-nmenbers of

their -- on their -- in their units, isn't that correct,
M. Arnms?

A No, it is not correct, because they didn't have
9-C units.

Q The bul k tank units?

A That's different. That's a different ani mal.

Q They coul d conbi ne non-nmenbers and cooperatives
on that unit, could they not?

A That's your statenment. That isn't relevant to
what |'m saying now with the Reform Order.

Q And you're not aware that in the prior Order 1,

cooperatives regularly pooled non-nenber mlk on their 9-B

D units?

A It was nmy understanding that 9-B D units were
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l[imted to nmenbers. Perhaps sonewhere along the |ine,
t hat got anmended, but if so, it's not to ny know edge. |If
that is true, | stand corrected.
Q The -- the proposed diversion requirenments
woul d apply year-round, correct? Your proposed diversion

requi renments?

A Yes.
Q And so, even in the -- even in the Spring
mont hs, handl ers of -- would be limted, 9-C or otherw se,

would be limted in their ability to divert producer mlKk
to non-pool plants to 75 percent of the m |k, correct?
A Yes, and that isn't very nuch different than

the |l evels you -- your peet group has proposed.

Q Well, our -- our level's 90 percent, | think,
is it not?
A "' m not seeing a huge difference.
Q Okay. Well, is there --
A But our position is it should be tighter, not
| ooser, because if -- if mlk is diverted to those kind of

I evels, then it really isn't needed in the pool.

Q Is there m |k capacity at -- at pool plants to
pool all the mlk that would need to be delivered to those
pl ants under your proposal ?

A My experience has been that it is not a mjor
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problemand I'Il tell you why. What handlers do is they
schedule mlk into their plants fromcertain producers to
serve certain routes and they may keep one route going for
the first 10 days, switch to another route another 10 days
or whatever, as necessary, to nake sure they're not over-
di vert ed.

Q Becatse—there—are Are those good econon c ways

to organize the mlk -- mlk supply in the m|kshed?

A In our view, if there -- if the mlk is being
associated with this market -- if mlk is being associated
from pr+er———F+om as far away as the M dwest, --

Q " m|istening.

A If M| k—has—beerr is being pooled in this Order

by single shipnment and then diverted very extensively at
t he non-pool plant out there, that's an exanple of mlKk
that's not really needed here. Wiy should pool producers
have bear the burden of carrying the reserve of that other
mar ket ? That's our position.

Q That's your justification for a 75 percent
diversion limtation?

A We feel it's a reasonable limt.

Q And in the Fall, --

A We don't feel there should be unlimted

di version and the 90 percent that you propose cones close
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toit. Qurs is tighter. Al of our provisions here are
tighter but still reasonable in our opinion

Q Now, under 75 percent diversion, in the Spring,
that would apply in May, right?

A The higher diversion limts are in those nonths
that are flush, yes.

Q Now, if, as Exhibit 5 shows on Page 74, in May
of 2001, alnmost 800 mllion pounds of mlk in the Order
was diverted to non-pool plants, neaning, you know, that's

where it was eventually received and processed, that

diversion limtation is not going to -- that's nore than
25 percent of the mlk in the pool, is it not?
Consi derably nmore, 800 mllion pounds.

A Unfortunately, we're dealing with a period when

there was quite a bit of this outside mlk. There was a
| ot of diversions, and quite frankly, we would expect that
our proposal, which | believe is the table in there, that
our proposal would result in depooling as it existed, that
handl ers will revise their practices, and we submt that
that | evel of depooling would not occur.

Q Well, you -- you' ve heard M. Schad's testinony
that the plants in M nnesota and W sconsin are not
presently pool ed under the Order?

A Yes, | did.
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Q Ckay.

A That's a good step in the right direction.

Q Well, even if you took a -- say you took a 100
mllion pounds out of that 800 mllion that went to non-
pool plants in May 2001, just to take the highest nunmber
out that was fromthose Upper M dwest poolings, you're
still -- you still have considerably nore than 25 percent
of the pool going to non-pool plants, don't you?

A Marvin, | think handlers will adjust their
procedures on how they divert mlk and that at 75 percent,
that is an anple diversion limt with which all handlers
should be neet. That's our testinmony. To the extent you

feel differently, then your group +s put in the higher
range rate. We think it's too | oose.

Q And as you've testified, you support a zero
percent shipping requirenent for -- for pool supply plants
in the Northeastern states during January through July?

A Not really. Woutd When you ask that question
and you | eave out that the plant has -- in order to enjoy
t hat, they nust neet the performance standards the prior -
- in the prior nonths, August through Decenber, and that's
a very inportant criterion, and if they do not, then they
must ship 10 -- in order to stay in the pool in each of
t he nont hs that you nentioned, they would have to ship the
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10 percent that you're proposing in each and every nont h.

Q By the way, the 9 -- under your -- under your
Proposal 2, what would if the plants not pool ed during the
Fall, what would it be required to ship during the January
t hrough July period?

A Fo—the A pool supply plant?

Q Yes.

A To remain pooled, it would have to nmeet the 10
percent shipping requirenent in each and every one of
those nonths, if it didn't qualify in the preceding
period. It has to earn its way is what |'m saying.

Q Thank you, Dave.

JUDGE BAKER: Very well. Are there any nore
guestions? M. Tosi?

CROSS EXAM NATI ON

BY MR. TOSI :
Q M. Arms, what -- what -- is it your position
that we -- the Northeast Order has no diversion limts at

this time for pool supply plants?

A The diversion limts, |I'mthinking, applies
nostly to producer mlKk.

Q Di versions, right? How about this producer
mlk that's pooled by supply plants?

A | believe the qualifying rules there apply to
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t he percentage of receipts at the supply plant which nust
be shipped, and if they in turn -- if your question is, do
they -- if they +Aa—tturn earn or qualify during the August
t hrough Decenber, then they -- yes, they do have and have
earned the right to qualifying in the other nonths.

That's my under st andi ng.

Q Wth respect to alimt on diversions, --
A Oh.
Q -- part of your testinony is in part that it's

-- the pooling standards are a little too |oose for the
Nor t heast and sone of it seened to be --

A The testinony was really directed towards
di versi on of producer m K.

Q That's what |'m asking about. | know that
right now, -- let nme -- let me ask it this way. Wuldn't
the diversion |imts for a supply plant under the
Nort heast Order now be 100 percent m nus the applicable
shi ppi ng requi rement of the Order?

A Yeah. 1t'd have to neet the shipping
requi renent, yes.

Q So that, since we're saying you have to ship,
for exanple, 25 percent of receipts +i# then the diversion
[imt for that supply plant, then it's --

A It's inverse to the qualification +i/ of the
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requi renent i s what you're saying.

Q Ri ght .

A | believe it is for the supply plants.

Q OCkay. Also, to the extent that the Order
currently provides the Market Adm nistrator the authority
to adjust shipping standards and diversion limts at | east
for -- and by extension diversion limts for supply
pl ants, have -- have you or the people that you're here to
represent ever requested the MA to adjust the shipping
standard up or down?

A For pool supply plants?

Q Yes, sir.

A "' m not aware of any.

Q To -- to the extent that the Secretary's
al ready granted authority to the Market Adm nistrator to
adj ust such standards, why are we again asking the
Secretary to adjust sonething that authority's been given
to someone to consider and adjust?

A We propose to keep that authority for the

Adm nistrator to --

Q Well, | understand that.

A -- adjust --

Q That part, | understand. But --

A Yeah. In the long-term we feel that what
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transpired in 2000 and 2001 is going to be nore of the
| ong-term norm especially with the changes taking pl ace
in the market.

Q Ckay.

A So, we feel that that 5 percent standard,
addi ti onal standard that was put in via call before should
still pertain. Now, for exanple, this year, it -- we have
had a significant change. Had those provisions been in,
it mght have warranted a call to reduce the percentage.
However, as we | ook down the road, with the current pay
prices to farners being where they are at $12+, these |ow
prices, high feed costs, etc., we nmay find ourselves in
2003 with just exactly the opposite situation, a shortage,
a shortage of mlk. So, what we're proposing is |onger
term

Q Long-termor short-term and | cannot renmenber
in which -- under which proposal you indicated sonething

about a situation that you' re expecting to happen

begi nning now. |I'msorry. |I'mtrying to find it. | had
marked it. |'mnot quick enough here.

A It happens to us all the time with our senior
nmonment s.

Q Page 2. Sorry. Page 2 of Proposal 2 of your

witten statenent. The situation -- beginning with the
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par agraph, "While m Ik has not been as tight this year
conpared with 2000 and 2001, we think the situation wll
changed markedly during Septenber through Novenber™.

As a practical matter, this hearing could not

correct that fast enough because --

A All I"msaying -- | realize that. Al I'm
saying is that there will be cycles up and down.
Q Ckay.

A Now, what we are proposing +s—what to establish
we think is appropriate for the long-term

Q Okay. And to the extent that we set a new
nunmber or whether we retain the current nunmber by asking
t he Market Adm nistrator to have you submt information to
the Market Admi nistrator with the justification why you
t hink the nunmber needs to go up or down, why are we asking
the Secretary to do that now?

The Secretary's already given authority to the

Mar ket Adm nistrator to take care of sonething as a matter
of normal duties and as a matter of course to be
responsive to the industry, and it -- it -- it mght seem
to the Secretary that this is redundant.

A We don't see it quite that way, and the Market

Adm ni strator calls are to just adjust up or down for a

current situation, enmergency-type situation, as opposed to
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| onger-range planning by handlers as to what their
requi renents are, and we feel this is nore inportant. The
one's with for the short-range and the other's | onger
range.

Q Be it long or short, the Market Adm ni strator,
by the subm ssion of adequate information and
justification, can change those nunbers to whatever it
takes to maintain orderly marketing?

A Yes, he can.

Q So, why do we need to publish a new -- go
t hrough the effort here of coming up with a new set of
nunbers that only in turn would be changed either in the
short run or the long run by the Market Adm ni strator
based on current marketing conditions?

A | think our statenment is saying that we think
i's needed because of the structural changes taking place
in the market, and another consideration is at this
heari ng, you have proposals, a whole range, one which
hardly changes the standards, another that increases the
st andards under our proposal, and a third which decreases
it, and so the sanme argunents could be used, the sane
questions could be asked.

Q Yes, and | did ask that of --

A Ckay. And the same questions can be raised
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with them and |I would say we are concerned. W certainly
don't want to go backwards and reduce the standards, and
for the same reasons, we think that the standards we are
proposi ng are appropri ate.

Q You' re not opposed to the Market Adm nistrator
continuing with the authority to adjust the standards that
have been established under the Order for pooling?

A We not only are not opposed, we support it. W
definitely want the call provisions to be there, to the
extent they need it.

MR. TOSI: Okay. Thank you very nuch.

THE W TNESS: You're wel cone.

JUDGE BAKER: That brings us to the tinme for
our afternoon recess.

(Wher eupon, a recess was taken.)

JUDGE BAKER: Hearing will now resunme after our
recess.

Prior to the recess, M. Arns was being
exam ned by M. Tosi. Are there any other questions? Do
you have any nore questions? M. Vetne?

CROSS EXAM NATI ON
BY MR. VETNE:
Q M. Arms, were you present earlier in the

hearing for Bill Fitchett's testinony and M. Buel ow s
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testi nony which discussed sone difficulty in the Fall of
2001?

A Yes, | was.

Q And you heard their descriptions of their mlk
supply arrangenments with i ndependent producers and
contracts with cooperatives?

A Yes.

Q s that fairly typical of the nmenbers of the
New York State Dairy Foods, their description of their
supplies as well as their difficulty?

A | can't characterize that. I'mfamliar with
some but not all.

Q OCkay. The ones that you're famliar with, was
their description fairly typical?

A Per haps.

Q In what way was it atypical?

A Wel |, you know, they have some |arge handl ers
involved in the nmenbership and they have sonme small er
ones, and | believe that in the case of Bill Fitchett, he

characterized his business as being of the smaller size

whereas the El mhurst operations is considered a nmmjor one.

Q Wth the exception of some quantitative
di fferences, were their experiences typical of the

handl ers that you're famliar with?
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A |"msorry. | didn't get the question.

Q OCkay. The question is, with respect -- with --
with the exception of perhaps sone quantitative
differences, were their descriptions typical of the
handl ers, other handlers that you're famliar with?

A Yes.

Q Were -- did you help place sonme mlk to neet
the tenporary needs in the Fall of 2001?

A Yes.

Q Wth respect to the handlers that were so
suppl i ed, what percentage of their nonthly needs were net
by suppl enental shipnments from non-contracted sources?

A | can't answer that, as | -- | do not know. |
do not have full know edge of their placenent.

Q Do you have enough know edge to be able to
conmment on whether it was a substantial portion of their
nmont hly needs or tiny portion?

A You're limting your question to those two
partici pants?

Q No. To any -- any -- any -- any handl er or
distributor that you' re famliar with that had trouble in
the Fall of 2001 obtaining m |k between his regul ar supply

of commi tted i ndependent or cooperative nmlk, the portion

that they required for supplenmental mlk in relation to
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their ordinary nonthly supply.

A | don't know to what extent that was in terns
of the percentage because |'mnot privy to all of their
i nformation.

Q Ckay.

A | don't do their market reports or whatever. |
don't know that .

Q You indicated that you hel ped to place sone
m |k during that period. To whomdid you place m | k?

A Proprietary informtion.

Q The identity of the handler to whomthat --

t hat you hel ped supply mlk is proprietary?

A | believe it is, yes.

Q | s the handl er that you hel ped obtain mlk
during that period a nmenber of New York State Dairy Foods
or one of the non-nenmbers of the reporting participants?

A Bot h.

Q At the current time, | think you identified a
principal problem that there are no diversion limts
either in the Fall or in the Spring, and you propose
diversion limts as do sone others, and you propose the
ability of the Market Admi nistrator to adjust diversion
limts.

Wth respect to supplying mlk to alleviate
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tenporary shortages, would you expect that if there are
l[imts in diversion, that -- that adjustnent of those
l[imts would be an inportant source of supplenental mlk
during tinmes of supply crisis?

A The main function of the diversion limt, as |
understand the word, is that you limt the total
association with the market to pool mlk and over. |If
it's diverted extensively beyond limts, it's going to be
depool ed.

Q | understand. At the current tine, the Market
Adm ni strator only has authority to adjust supply plant
shi pments, correct, and supply plant shipnents --

A Yes.

Q -- And supply plant shipnents represent a

relatively small portion of the total m |k pool ed?

A As | testified, it's down to three plants.
Q Ri ght .

A Rel atively small plants.

Q So, the -- the establishnent of a diversion

percent age, whatever it m ght be, and the ability to
adj ust that percentage would be expected to be a major
source of supplenental mlk, would it not?

A It could be, yes.

Q It could be? What -- what --
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A That's the reason we're proposing it.

Q Well, you're being equivocal. Wy would you be
equi vocal ? You said could be. Wuldn't you expect that
since the majority of mlk is mlk to which no diversion
limt applies, wouldn't that be a principal source of
suppl emental m | k?

A Well, there can be a concern that you could
have distant m |k continue to be associated with this

mar ket, and if the diversion |imts are too high, then

t hey can jockey those diversion -- their diversions around
so that they can still keep them it outside of the nmarket.
Q | see. Wth respect to the mlk supply within

the market, the majority of which is mlk that is not
subject to any limts applied to supply plants?

A | would agree with that.

Q VWhen -- you would agree with that, and if
diversion limts are reduced, so that nore mlk has to be
shi pped to pool plants, that would be an inportant source
of additional mlk, a tool for additional mlk for the
rarket- Mar ket Adm ni strator?

A Yes, it would be nmore m |k associated with the
pool, one way or another.

Q Well, diversion |imts associated with the

pool ?
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A If it's shipped within the diversion limts, it
doesn't necessarily nmean it's going to be diverted to the
a pool distributing ptants pl ant.
Q No. | understand that. 1In fact, it won't be.
By definition, diversion --
A Fhe | nean the additional m |k avail abl e.

MR—VEFNE JUDGE BAKER: Are there any other

gquestions for M. Arns?
(No response)
JUDGE BAKER: Let the record reflect that there
are none.
Thank you very nuch.
(Wher eupon, the w tness was excused.)
MR. ENGLI SH:  Your Honor, | nove adm ssion of
Exhi bits 34, 35, 36, and 37.
JUDGE BAKER: Very well. Are there any
guestions or objections?
(No response)
JUDGE BAKER: Hearing none, the docunents
mar ked as Exhi bits 34 through 37 are hereby admtted and
recei ved into evidence.
(The docunents referred to,
havi ng been previously marked

for identification as
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Exhi bit Numbers 34, 35, 36,
and 37, were received in
evi dence.)
MR. ENGLI SH:  Your Honor, | have no further
Wi t nesses.
JUDGE BAKER: Very well. Are there --
MR. ENGLI SH: Well, on Proposals 1 through 4.
M. Arns will appear |ater on Proposal 14.
JUDGE BAKER: Very well. Does anyone el se have
any witnesses? Yes, M. Beshore?
MR. BESHORE: Your Honor, we have two -- two
further witnesses, M. Gallagher to be recalled and M.

Schad to be recalled. M. Gallagher has a nine-page

statement which | have available, and I'd |i ke to rewrmark

have marked as the next proposed Exhibit 38.

JUDGE BAKER:  38.

MR. BESHORE: | believe.

MR. BESHORE: | would |like to suggest and
propose that rather than have M. Gallagher read the
exhibit, the testinony and the exhibit into the record,
that we distribute it and take a few m nutes and allow --
al l ow everyone to have the opportunity to read it, and
that | request that it be admtted into the record as if

read, as if he had read and given the testinony, and that
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we then -- "Il have a couple of additional questions for
hi m on direct exam nation and then he may be nade
avail abl e for cross exam nation on the full statenent as
if presented, plus his supplenental questions.

JUDGE BAKER: Are there any objections to that
procedur e?

(No response)

JUDGE BAKER: Let the record reflect that there
are none.

MR. ENGLI SH:  Your Honor, | don't have an
objection. 1'd just note that M. Arnms is literally
upstairs working further on Proposal 14, and this m ght
perhaps—be press the time or point where there's an
interesting point there, but why don't we nove forward
because |'m sure we have plenty to do?

JUDGE BAKER: Very well. You nean M. Arns
isn't here?

MR. ENGLISH: M. Arnms has gone upstairs to his
roomto work.

JUDGE BAKER: All right. Thank you.

Are in agreenent?

MR—ENGHSH MR BESHORE: Yes, there are no
obj ecti ons.

Shoul d we take a brief recess?
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JUDGE BAKER: Yes, we can take a brief recess.

MR. VETNE: Your Honor, may | say one thing?

JUDGE BAKER: Yes.

MR. VETNE: A simlar request was made at
anot her hearing, and it turned out the exhibit was not
i ncorporated in the record as if read. So, | want to make
sure that that -- that that actually gets done because
sonetimes we do word searches of the transcript | ooking
for things, and so it really needs to get into the record,
not just acconpany the record as an exhibit.

JUDGE BAKER: Very well. Thank you.

M. Court Reporter, will you take it upon
yourself as a personal responsibility to see that al
that's been marked as Exhibit 38 is copied in its entirety
in the record?

M. Vetne, the court reporter has indicated

he will do that.
(The docunent referred to was
mar ked for identification as
Exhi bit Nunber 38.)
V\her eupon,
EDWARD GALLAGHER
havi ng been first duly sworn, was called as a w tness

herein and was exani ned and testified as foll ows:
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DI RECT TESTI MONY

"Proposal 4. Paynments fromthe Producer
Settlenment Fund are presently required to be disbursed by
the 16th of the nmonth. Proposal 4 fromthe Hearing Notice
seeks to change the "16th" to "the day after the due date
required for paynment” to the Producer Settlenment Fund.
The intent of this proposal is to provide a nore orderly
di sbursenment of funds. Under current provisions, the 16th
of the nonth sonmetines is the sane day that paynents into
t he Producer Settlenment Fund are made. Ildentification of
the "16th of the nonth" was a Federal Order Reform aspect
that slipped by our collective purview of the proposed
changes. If recognition of this aspect had occurred
during the Federal Order Reformreview process, the ADCNE
cooperatives would have asked for the change which we are
seeking at this hearing.

Proposal 5. ADCNE' s request changes to Section
1001.7 to limt the ability of vast quantities of m |k not
produced near the Northeast and not in any neani ngful
anmount delivered to distributing plants pool ed under the
Nort heast Order from being pool ed under the Northeast
Order. Known as "opportunistic pooling”, the |iberal ness
of Section 1001.7 and its resulting inmpact on blend prices

under the Northeast Order is an unintended consequence of
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Federal Order Reform ADCNE' s requested changes w |
l[imt the potentially abusive pool riding that could occur
on the Northeast Order. This abusive pool riding could
lead to vastly | ower blend prices, reduced m |k production
within the Northeast, and a longer-terminability for
Class 1 distributing plants from being adequately
suppl i ed.

These proposed changes are not neant to
prohibit mlk produced in distant production regions from
bei ng pool ed under the Northeast Order. Instead, the
changes are neant to limt such pooling to that which has
a reqgular association with distributing plants pool ed
under the Northeast Order. Under the Order's current
provi sions, a manufacturing plant in a distant area could
become a pool plant under the Northeast Order in the Fall
nmont hs by delivering a small portion of its plant receipts
to an Order 1 distributing plant. It then could remain a
pool plant during the subsequent nonths of January through
July without shipping any mlk to a pool distributing
plant. As a pool plant with no pooling requirenments, it
could ultimately pool the entire m |k production of the
state in which it is |ocated.

These are two aspects of Section 1001.7 that

need to be dealt with in order to prevent what has becone
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known as opportunistic pooling and thereby reinforce the
integrity of the Northeast Federal Order. Both aspects
are nutually inclusive and need to be dealt with swiftly
and sinmul t aneously.

The first aspect is the elimnation of
Subsection 7 of Section 1001.7. The Order |anguage in
Subsection 7 is nore popularly known as the "split-plant”
provision. This provision allows a pool plant to
designate a portion of its plant as a non-pool plant. The
use of the split-plant provision creates two "paper
accounting" plants out of one physical plant |ocation and
it serves to facilitate opportunistic pooling on the
Nor t heast Order.

The second aspect relates to the Northeast
Order's supply plant shipping provisions. Presently, to
qualify as a pool plant under Section 1001.7(c), a
manuf acturing plant is required to transfer or divert at
| east 10 percent of its plant receipts to a pool
di stributing plant during the nonths of August and
Decenber and transfer or divert at |east 20 percent to a
pool distributing plant during the Fall nonths of
Sept enber, October and Novenmber. |If a manufacturing plant
nmeets these requirenments in each of the nonths of August

t hrough Decenber, the present Order |anguage allows such a
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pl ant to automatically be a pool plant during the
subsequent January through July, including the entire
flush period. Meeting the August through Decenber pool
pl ant requirenents allows a manufacturing plant to pool
unlimted amunts of mlk on the Order Nunmber 1 poo
wi t hout having to ship a single load of mlk to a pool
di stributing plant.

Manuf acturing plants that have set up their
operations to take in both Grade A and Grade B m |k can
best take advantage of the split-plant pooling provision
that ADCNE is attenpting to change. Such plants can
utilize this provision to "skinny" down the Grade A plant
receipts to nake it easier for themto beconme a pool plant
under a high Class 1 utilization and ultimtely high
producer price differential Order. Here's how.

Take, for exanple, a cheese plant |ocated
outside of the Northeast that takes in 62 mllion pounds
of mlk in a nonth that can be treated as two plants, a
Grade A plant and a Grade B plant. For every one |oad of
mlk transferred fromthe Grade A plant to a pool
di stributing plant under the Northeast Order, the
manuf acturing plant can take delivery at the Grade A pl ant
and pool on the Northeast Order an additional nine | oads

duri ng August and Decenmber. By doing this, the G ade A
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pl ant neets the requirenents of a pool plant for those
nmont hs. The remaining m |k purchases, anounting to 1,230
| oads of m Ik, are delivered to the sanme physical facility
but to the cheese plant's Grade B plant side. These
| oads, plus the nine |oads on the Grade A side that aren't
shi pped to a pool distributing plant, are used to
manuf acture cheese. Since the mlk at the G ade B side of
the plant is Grade A and can be pool ed under Federa
Orders, the cooperative operating the plan can use
provisions in the "local" Federal Order to get the mlk
pool ed on that "local" order.

During the Fall nonths of Septenber, October
and Novenber, two of the 10 | oads delivered to the G ade A
side woul d be delivered to a pool distributing plant in
the Northeast Order to qualify the Grade A side of the
pl ant as a Northeast Order pool supply plant.

Once acconplished, each nonth during August
t hrough Decenber, the Grade A side of the plant
automatically becones a Northeast Order pool supply plant
for the subsequent nonths of January through July.
However, there is no requirenent to ship any mlk to a
Nort heast Order distributing plant again until August.
Instead, all the mlk delivered to the Grade a side can be

utilized in the production of cheese, diverted to the
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Grade B side or diverted to another cheese plant nearby.

The Northeast Order has an appropriately
i beral one-day touch-base provision. After the
equi val ent of one-day's m |k production of a farmer is
delivered to a Northeast Order pool plant, that farnmer can
become a Northeast Order producer. The farmer maintains
Nort heast Order producer status as long as his/her mlk is
associated, i.e., pooled, with the Northeast Order pool
each subsequent nonth and the producer's mlk is not
delivered to a non-pool Class 1 plant on any day.

Back to our exanple, the Northeast Order touch-
base provision nmeans that any producer whose mlk is on a
|l oad that is delivered to the Grade A side of the plant
neets the qualifications to have his/her m |k pool ed under
the Northeast Order. During the August to Decenber
qual i fying period, the supply plant shipping provisions
l[imt the anmpunt of m Ik that can be pooled and limts the
amount of m Ik that would be delivered to the G ade A
side. However, during the free pooling period of January
t hrough July, any farmer delivering just one day to the
Grade A side becones eligible for Northeast Order pool
producer st atus.

It is here during this period where the real

t hreat of pool-riding abuse can occur. Now, a single

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N RBP O © 0O N O 0 » W N KRB O

1361
pl ant has the theoretical ability to pool 100 percent of
its state's m |k production on the Northeast Order pool.
Here i s why.
In nmy exanple of a split-plant purchasing 62

mllion pounds of mlk per nmonth, this equates to two
mllion pounds of mlk receipts per day. Although not
strictly the case, let's assune that the two mllion

pounds per day represents two-days' m |k production on
about 300 farms. By juggling routes, it is theoretically
possi ble to qualify 9,300 producers,
300—+Farms—t+res—3t—days, (9,300 farnms X 3, 333 pounds per
farm per day X 31 days) for the pool. This would then

all ow, via diversions, a split manufacturing pool plant to
pool 961 mllion pounds of mlk on the Northeast order in
January. During February, the same rotation procedure
could be used to pool qualify another 8,400 farns and an
additional 784 mlIlion pounds of mlk. Since 961 mllion
pounds coul d have been qualified in January, a total of
1.7 billion pounds of mlk could be pooled o the Northeast
Order during February. As you can see, it doesn't take
too many nonths before a state as large as California
coul d have 100 percent of its monthly m |k production

pool ed on the Northeast Order.

Recappi ng this exanple, the Northeast Order
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provi sions present the opportunity for a manufacturing
pl ant of any intake capacity, fromtwo | oads per nonth to
150, 000, 000+ pounds of mlk per nonth in the heart of a
di stant marketing order's mlkshed, to deliver a total of
ei ght | oads of m |k, about 400,000 pounds of m |k, during
August through Decenber and qualify as a pool plant during
t he subsequent January through July. Upon achieving this,
the particular plant not only can pool 100 percent of the
mlk it uses for manufacturing at the plant, but all the
m |k produced in the state in which it is |located during
t he subsequent January through July.

For manufacturing plants |located in states
outside of the Northeast Order that purchase mlk in the
m | kshed of a marketing order with a producer price
differential or blend price that is |ower than the
Nort heast's, the potential economc harmto the Order
Nurmber 1 pool can be significant and place at risk its
producer price differential |evel, the econonm c, financial
and psychol ogi cal inpact on the Order 1 pool producers in
the Northeastern states, and the ability of cooperatives
and handlers to maintain a conpetitively-priced mlk
supply that neets the needs of the Class 1 handlers and
deal ers.

Al t hough not currently to this extreme, the
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potential ability for this to occur should be corrected.
Utimtely, taken to an extrene, the ability for
Nort heastern Class 1 and manufacturing plants to conpete
in regional and national markets could be harned.

Conti nuation of these provisions, as is, is
unnecessary to the fulfillnment of the purpose of the
Nort heast Order. At present, the provisions discussed
serve to create the potential disorderly marketing
conditions that could underm ne the strong and vi brant
dairy industry in the Northeast.

ADCNE strongly recomrends the foll owi ng changes
to reduce potentially harnful effects of opportunistic
pool riding.

El i m nate Section 1001.7(c)(3) which allows for
manuf acturing plants to obtain "free-ride" pooling during
January through July if, during each of the prior nonths
of August through Decenber, the plant nmet the pool plant
pr ovi si ons.

Amend t he provisions of Section 1001.7(c)(1) to
create year-round supply plant pool requirenments.
Currently, there are year-round requirenents that are
i nposed on manufacturing plants that do not neet the
August through Decenber qualification requirenments.

These requirenments are that during the nonths
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of January through August and Decenber, a m ninum of 10
percent, and during Septenmber through Novenber, a m ninmum
of 20 percent of plant receipts are received or diverted
to Northeast Order pool distributing plants.

ADCNE requests that 1001.7(c)(1) be anmended to
i ncorporate the 10 percent shipping requirenments of
January through August and Decenber and the 20 percent
shi ppi ng requirenents of Septenber through Novenber as the
regul ar nmonthly, year-round, shipping requirenents for
pool supply plants.

El i m nate Section 1001.7(h)(7) which allows for
split plants.

Make the requested adjustnments in 1001.7(Q)

t hat correspond to our marketw de services proposal.

Redesi gnat e Paragraphs 1001.7(c)(4) and (c)(5)
as Paragraphs (c)(3) and (c)(4).

Exhi bit % 38, Table 1, estinmates the inpact to
the producer price differential as a result of m |k being
pool ed in the manner described above. The pounds
hi ghl i ghted under the headi ng "opportunistically pool ed”
are estimted froma table in Exhibit 5 presented by Peter
Fredericks of the Northeast Order Market Adm nistrator's
office. To get the opportunistically-pooled pounds, I

took Peter's nonthly nunbers and subtracted three mllion

EXECUTI VE COURT REPORTERS, | NC.
(301) 565-0064



© 00 N oo o b~ w N P

N NN NN R R R R R R R R R R
A W N P O © 0O N O 00 N~ W N P O

1365
pounds. This subtraction was made based on ny esti mtes
of the m |k associated with the Northeast Order pool due
to the Order 1 pool distributing plant |ocated in Utah.

The analysis | went through shows that for the
18-nmonth period from January 2001 through July 2002, the
Nort heast Order producer price differential was reduced by
an estimated 16 cents per hundredwei ght. This varied from
a high of 51 cent reduction to an increase of about 1 cent
on a nonthly basis.

The changes ADCNE is recommending will likely
restore nmost of this value to the producer price
differential and inprove prices to all Northeast Order
producers. Although the amount of the reduction on the
Nort heast Order producer price differential is not as
great as occurred in other Orders due to pool-riding
activities, it nonetheless is an unnecessary cost to the
pool. More inportantly, the potential extent of the harm
to the pool could so severely | ower the Northeast's
producer price differential that these changes mnust be
made on an expedited basis and be inplenented prior to
January 1, 2003.

During the Federal Order Reform process, ADCNE
was a proponent of the "free-ride" provisions for the

subsequent January through July but did not request the
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split-pool plant provision. During the Federal Order
Ref orm comment period, ADCNE di d not recognize the
significance of the split-plant provisions in conmbination
with the free-ride provisions could have on the Northeast
Order producer price differential. This hearing is the
first opportunity we have had to correct this unintended
consequence of Federal Order Reform Due to the need to
correct this issue prior to the beginning of the next
free-ride period that begins in January, ADCNE requests an
energency and expedited inplenentation of this proposal by
January 1, 2003.

During the ADCNE deli berations of the formation
of the Northeast Order, Dairylea and DFA had been
proponents for allowing the free-ride provision. It was
our goal to create a set of Federal Order provisions that
were fair to all handl ers previously pooled under the
former Orders that were to make up the Northeast Order
Dai ryl ea and DFA recogni zed that it would be inportant to
have the free-ride provisions so that Friendship Dairies,
Pollio, Kraft, Chateaugay Cooperative and Dietrichs MIKk
Products would all be able to maintain their direct
producer shippers and to pool mlk during the early
i npl enent ati on of the new Order.

Si nce inplenentation of Federal Order Reform
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one of these businesses chose to make their producers non-
pool. Presently, all of the direct shippers to each of
t hese busi nesses are pooled by Dairy Marketing Services.
Due to the changi ng business relationships in the
Nort heast Order and the continuation of provisions that
allow proprietary plants to pool their independent
shi ppers if they so choose, the Northeast Order's "free-
ri de" provisions serve no useful purpose and should be
elimnated. Also note, any handler currently neeting the
20 percent shipping requirenments in Septenber through
Novenmber woul d not be di sadvantaged by the inposition of
year-round shipping requirenents since the January through
July percentages would be | ower than those they would be
nmeeting in the Fall.

My ADCNE col | eagues and | have revi ewed New
York State Dairy Food's Proposal Nunber 2. ADCNE supports
the parts of this proposal to the extent that it is
simlar to ours regarding split plants and shi ppi ng
provi sions. However, their proposed increase in the
August through Decenber shipping provisions is unwarranted
and could lead to disorderly marketing conditions in that
sone handlers currently pooling mlk on the Northeast
Order could be forced to depool producers.

Additionally, the NYS Dairy Foods proposal has
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not closed the |oophole in the Order regarding the free-
ri de shipping provisions during January through July.
Their proposed changes do not present the appropriate
saf equards to the integrity of the Order. Although a
portion of their Proposal Nunmber 3 would require 25
percent of receipts to be shipped to pool plants during
January through July, this does not ensure that Class 1
distributors receive mlk, nor does it limt the potenti al
pool -riding ability for a distant region's manufacturing
pl ant. These things being the case, Proposal 2 should be
rej ected.

Friendship Dairies Proposal Nunmber 10 has al so
been reviewed by ADCNE. Again, ADCNE supports it in that
it maintains shipping provisions during August through
Decenber. However, it does not address the free-ride
nmont hs of January through July and its reduction in the
| evel of the shipping provisions would not be an
i nprovenent to the Northeast Order. As a point of note,
we believe the reference to the Paragraph (f) in the
1001.7(c)(3) is incorrect. W believe the correct
reference should be Paragraph (g), not Paragraph (f).

Proposal 6. The changes to 1001.13(d)(1) were
requested so that the Order |anguage is clearer relative

to the interpretation of this provision. Presently, the
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touch base for a producer is one day. Once a producer's
mlk is delivered to a pool plant during the nonth, at any
time during the nmonth, the producer's mlk is eligible to
be pooled for the entire nonth and any subsequent nonth,
provi ded the producer remains a pool producer under the
Nort heast Order. |If such producer does not have any of
hi s/ her m |k pool ed under the Northeast Order in a
subsequent nonth, such farm nust re-establish itself wth
t he Northeast Order by having his or her mlk delivered to
a pool plant sonme time during a nonth.

The Northeast Order does not have any year-
round diversion limtations for pool distributing plants.
Al t hough there aren't specific diversion limtations for
pool supply plants, the nonthly shipping requirenments, if
any, have been de facto diversion limtations. That is,
if a plant or 9-C cooperative has to divert 10 percent of
its receipts to a pool distributing plant, it then becones
limted to diverting no nore than 90 percent of its
receipts to a non-pool plant. W believe these also apply
to pool distributing plants.

The | ack of specific diversion |[imtations on a
year -round basis under the producer m |k provisions needs
to be corrected. The lack of diversion limtations on

di stributing plants neans they can divert significant
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anmounts of mlk off their plant during January through
July, limted only by econom cs and the amobunt of mlk
that can be delivered to their plant. Utimately, this
could nean that one pool distributing plant could pool an
entire region's mlk production. Here's an exanple of how
it could happen.

Suppose a pool distributing plant needs 37
mllion pounds of mlk. It receives this mlk from 200
farnms that produce 3,000 pounds every day. Since there
are no de facto diversion limtations at pool distributing
pl ans during January through July, each day, 200 different
farnms could supply mlk to the plant. Since one day's
farm producti on was received at the pool plant, the
producer is qualified for the Order Nunmber 1 pool until
such farms mlk is no | onger reported as October Nunber 1
pool mlk. So, in January, this plant could qualify 577
mllion pounds of mlk. |In February, the distributing
pl ant could qualify an additional 521 mllion pounds for
the Order Number 1 pool and allow that plant to pool 1.1
billion pounds. In a few nonths, the plant could
t heoretically pool all the mlk in the Northeast on Order
Nunmber 1.

Al though I don't illustrate them here, there is

a potential pool-riding opportunity for m |k produced
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outside of the region and taking advantage of the |ack of
diversion limtations at pool distributing plants. ADCNE
requests swift and i nmedi ate resolution to this issue by
i mpl ementi ng our proposal on an enmergency and expedited
basi s.

During the Federal Order Reform process, nyself
and other nmenmbers of ADCNE failed to recognize this
| oophole in the Northeast Order. If we had, we would have
pointed this out to Dairy Division and requested the
diversion limtations that we requesting at this hearing.

The application of our request is fairly
strai ghtforward. ADCNE requests year-round nonthly
diversion [imtations that would be one m nus that nmonth's
shi pping provision. This then would be diversion
limtations of 90 percent during Decenmber through August
and 80 percent for Septenber through Novenber. Additional
| anguage is suggested that mlk that is over-diverted
shall not be producer m |k and that the Market
Adm ni strator shall depool all non-pool plant deliveries
if the over-diverting handl er doesn't cooperate with the
Mar ket Adm ni strator by designating producers whose m |k
wi |l be depool ed.

ADCNE requests that any m | k depool ed due to

over-diversion is not treated under the dairy farmer for
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ot her market provisions and is allowed to be pool ed again
the follow ng nonth and will not carry the dairy farner
for other market penalties.

Al so, ADCNE is requesting that the Market
Adm ni strator be given the sane authority he presently has
with supply plant shipping provisions and that other
Mar ket Admi nistrators have in their Orders with diversion
limtations percentages; nanely, to be able to
adm ni stratively adjust the percentages as market
conditions warrant. Truly, this is an anmendnment that is
nore procedural than strategic. It is the intent of ADCNE
to maintain the diversion percentages at one mnus the
shi ppi ng provision percentages. |f the shipping
percent ages are adjusted adm nistratively, then the
di versi on percentages also need to be so adjusted.

ADCNE al so recogni zes the unfairness of
allowing the same mlk to be pooled on a state order,
utilizing mnimum pricing and marketw de pooling of the
Class 1 price proceeds, and a Federal Order. To ny
know edge, such double dip pooling is not now occurring on
t he Northeast Order. However, due to the presence of the
Western New York State M Ik Marketing Order within the
m | kshed of the Northeast Order and the know edge of

doubl e dip pooling of California ml|k el sewhere, the
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Nort heast Order should be anended to prevent this from
occurring.

The addition of Paragraph 1001.13(e) was
specifically worded to make the doubl e di pping prohibition
effective on state order mlk that utilizes m ninmum cl ass
pricing and marketw de pooling of the class price
proceeds. This would certainly entail m |k pooled under
the Western New York State Order and California' s state
order. However, it would have no inpact on mlk priced
under state pricing progranms such as those operated by the
Pennsyl vania M I k Marketing Board, the Maine MIk
Comm ssi on, the former Northeast Dairy Conpact or the
Virginia M1k Comm ssion. Under these state pricing
prograns, state-mandated Class 1 premuns are paid to
producers delivering mlk to Class 1 plants under their
regulation. |In the case of Virginia M|k Comm ssi on,

Mai ne, the Dairy Conpact and possi bly under the PMVB,
these Class 1 prem uns are pooled and paid to a w der
group of farms than those actually delivering to the Cl ass
1 plants. Allowing mlk that is priced under state m |k
pricing regulations |like those nmentioned would maintain
orderly marketing conditions within the Northeast Order.
Using this proposed anendnment to depool m |k priced under

the four Northeastern state programs woul d cause serious
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di sorderly marketing conditions as it would inpinge on the
ability for Northeast Order pool distributing plants from
mai nt ai ni ng an adequate supply of mlk for their needs.

Addi tionally, ADCNE requests that the present
1001. 13(d)(2) be redesignated as 1001.13(d)(3).

My ADCNE col | eagues and | have revi ewed New
York State Dairy Foods Proposal Number 3. To the extent
that it is simlar to our Proposal Nunber 6, in that it
mai ntai ns a touch-base provision, would inplenent
diversion limtations and give the Market Adm ni strator
di scretionary authority to adjust the diversion limts,
ADCNE supports it. However, ADCNE does not support their
t wo- day touch-base provision, request to have nmi |k touch
base in August through Decenber, and restrictive |evels of
their diversion limtations.

| rpl enment ati on of Proposal 3 could cause
di sorderly markets as it would significantly raise the
cost of producers nmaintaining their pool eligibility. It
coul d prevent some producers |located in the Northeastern
st ates and who have been regularly pooled on the
Nort heastern Order or its predecessor Orders from
retaini ng pool producer status. |If mlk was forced from
the pool, it could underm ne prem um nmarkets and bl end

prices throughout the Northeast."
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(Wher eupon, a recess was taken.)
JUDGE BAKER: Back on the record.
MR. ENGLI SH: M. Beshore may have sone
gquestions first, 1| think.
MR. BESHORE: Yes, | do have just a few

guestions on direct.

DI RECT EXAM NATI ON
BY MR. BESHORE:

Q M. Gallagher, first, on Page 4 of your

testimony, which is Exhibit 38, at the bottom there's a
reference to Exhibit X, Table 1. Should that be Exhibit

38, Table 1?

A Yes, it should be.

Q That's the table attached to your testinony
which is in Exhibit 38?

A Yeah. The | ast page of the testinony.

Q Now, your testinmony in Exhibit 38 does not
address Proposal 1. Does ADCNE have a position with
respect to Proposal 17?

A Yes, it does.

Q Okay. Would you indicate that position and

explain it, please?
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A Yeah. ADCNE opposes Proposal 1. Dairy farm ng
is an industry that's 24/7. Those that provide services
to dairy farmers unfortunately sonetines have to work sone
pretty odd and pretty hard hours and sonetinmes that neans
working late to get the required things done so that dairy
farmers can get paid.

We are all challenged in our businesses to be
able to neet deadlines. There is no single business in
this roomthat isn't challenged in that manner, and
regarding the -- the reporting issues, certainly any --
any handler in this roomthat has to rely on data conm ng
in from anot her business entity is -- is challenged on
getting the information in tine so that they can file the
reports tinmely, and certainly anybody that relies on
i nformation from anot her business does not necessarily
have any ability to force another business to report to
themearlier. So, we are all challenged with that.

That said, | do not believe -- ADCNE does not
believe that the current filing date is unreasonable, and
we all, | think, as an industry need to work harder
together to find ways for the industry to come together to
resolve this problem as opposed to nmaking a regul atory
change that in the end will result in delay of paynent to

t hose who we serve and that is dairy farners.
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This is the, as | had testified earlier, the
| argest Federal M Ik Marketing Order in the United States,
| argest nunber of producers, |argest nunber of non-nmenber
producers, and -- not the |argest nunmber of producers but
certainly the |argest -- one of the | argest nunber of
producers and the | argest nunmber of non-nenber producers,
and we do not want to see paynents to dairy farners
del ayed any further than they already are, and | think as
an industry, we can conme together to resolve these issues
our sel ves.

| would also like to point out that the
Nort heast Order is already the | atest reporting date

order. There's a couple of others whose reports of

utilization are also due by the 9th, but none as |ate as
the 10th. | also don't believe that by adjusting the date
it would speed up the process. | just think everything

woul d happen one day | ater.

So, in summary, in excuse of the adm nistrative
difficulty, I believe it will cause huge financial -- huge
financial costs to dairy farmers pool ed under this Order,
and | believe that during Federal Order Reform when the
Secretary judged that there would be sonme chal |l enges
because of the make-up of our Order, he did in fact set a

date for the Northeast Order that was the | atest of any of
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the other Orders or -- or as late as any other Order.

So, | believe during the Federal Order Reform
process, the unique characteristics of the Northeast Order
wer e consi dered when the Secretary set the current
reporting date.

Q One of the changes that would be nmade in
Proposal 1 does not relate to reporting challenges, it's
strictly the request to defer the partial paynent now due
on the 26th of the nonth till the 30th of the nonth.

| s your opposition to Proposal 1, does it
i nclude opposition to deferring the partial pay date?

A Yes, it is. Dairy farmers should be paid as
tinmely as possible. The noney we're talking about is
dairy farmer noney, and it should be paid to them as
qui ckly as possible. | recall M. Fitchett's testinony of
yesterday indicating that the nunber of advances he has to
make because of the closeness of the two paynent dates and
with 45, 1 can tell you two businesses that | work wth,
that's a pretty small nunber, and advances to dairy
farnmers are a normal course of business in our industry as
wel | as—ettr are pool adjustnents that we referred to.
That's the normal course of the business, that all of us
oper at e under.

Q Now, M. Gall agher, you' ve addressed both in
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your comrents in Exhibit 38 and previously sone comrents
with respect to whether you believe the issues in this
hearing should be addressed by the Secretary on an
energency or an expedited basis.

Can you just summari ze ADCNE's position with
respect to whether conditions exist in Oder 1 which nerit
consi deration of proposals on an expedited basis?

A Yes, | can. Thank you.

The ADCNE proposals here at this hearing, |
believe, all warrant to be considered on an energency and
expedited basis. In Exhibit 38, we talk about sone
solutions to what we call "pool-riding"” issues, both due
to split-plant provisions in this Order that | feel are no
| onger necessary, that the group feels are no | onger
necessary, as well as having the -- the zero percentage
shi ppi ng percentage during January through July as well as
not having diversion limts on pool distributing plants.

They all create a | oophole in the Order that
can be taken advantage of and that will |ower blend prices
to producers in this area. | believe that needs to be
dealt with on an energency basis to close up those
| oophol es as well because if -- if new information cones
al ong that we may see this in the August pool or anything

li ke that that may change our mnds on this, we'd reply in
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brief, if there was a change to our position on -- on the
emergency conditions that exist that |'ve tal ked about or
that we've witten about in Exhibit 38.

As well as for marketw de services, our
mar ket wi de servi ces proposal, the ADCNE cooperatives and
owners that neet the bal ancing provisions, the marketw de
servi ce provisions, have experienced significant bal ancing
costs that are becom ng burdensone to their nmenbers in
that they have to finance that entire electricity --
excuse ne -- m |k bal anci ng ettve period. W -- we cannot
go through another flush period wi thout sonme assistance
and sonme mtigation fromthose costs.

So, we're asking that our Proposal 7 be dealt
with on an enmergency and expedited basis. W believe that
Congress stated that these types of provisions are very
i nportant and should be tinely acted on, and we will talk
in our brief on how we believe that should be applied.

Q Thank you, M. Gall agher.

MR. BESHORE: That concl udes ny direct
exam nation and M. Gallagher's direct testinony at this
tinme.

JUDGE BAKER: Are there any questions for M.

Gal | agher? M. Vetne?

MR. VETNE: Your Honor, | have a request to
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errupt M. Gall agher's cross exam nation wth
addi tional information by M. Fredericks that
hat are relevant to several of the pooling

It's a one-page exhibit.

JUDGE BAKER: Well, he's being very gentlemanly

and graciously stepping down.

MR. BESHORE: We have no objection to M.

Fr ederi cks

this tine.

being called for this -- for this purpose at

JUDGE BAKER: Very wel | .

(Wher eupon, the witness was excused.)

Wher eupon,

PETER FREDERI CKS

havi ng been previously duly sworn, was recalled as a

wi t ness her

ein and was exan ned and testified further as

foll ows:
DI RECT EXAM NATI ON
BY MR. VETNE:
Q M. Fredericks, | asked you this norning, and
|"mextraordinarily grateful that you're here this
afternoon, if you could assenble sone information show ng

t he pounds

of mlk received at manufacturing plants that

are now non-pool plants that were formerly pool plants

under Order

2, is that correct?

EXECUTI VE COURT REPORTERS, | NC.
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A That is correct.
Okay. And you' ve assenbled in a one-page --
MR. VETNE: Your Honor, could I have this
mar ked as the next consecutive exhibit?

JUDGE BAKER: It would be Exhibit 39.

(The docunent referred to was
mar ked for identification as
Exhi bit Nunber 39.)

JUDGE BAKER: Is that 1997 or 19997

THE W TNESS: 1999, Decenber 1999.

JUDGE BAKER: Thank you.

It's marked as 39, M. Vetne.

MR. VETNE: Okay. And there's been a

handwitten correction on the -- on the year.

BY MR. VETNE:

Q Coul d you just explain what's in here?

A This list is pool plants that were classified
as manufacturing plants under the Fermat fornmer Order,
Federal Order Nunber 2, in the nonth of Decenber 1999. A
list of those plants is -- is given ra—there on the left.
These plants now are non-pool manufacturing plants under
t he new Northeast Conbined Order, and there's two

representative nonths, July of 2002 and Decenmber of 2001,
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A and pounds of m |k reeetved receipts at those plants
under the -- under those current nonths in the Northeast
Or der.
Q And that's Order 1 of pool mlk receipts?
A Order 1 pool mlk receipts, correct.
Thank you very nuch.
MR. VETNE: That's all 1 have.
JUDGE BAKER: Very wel | .
MR. VETNE: | nove Exhibit 39 into evidence.
JUDGE BAKER: Very well. M. English?
MR. ENGLISH: May | ask a few questions?
JUDGE BAKER:  Yes.
CROSS EXAM NATI ON
BY MR. ENGLI SH:
Q M. Fredericks, would it be correct to say that
t he nunber |isted here for pounds of mlk received, do you
know whet her that is pool mlk or non-pool m|lk?
A It is pool mlKk.
Q So, even though the plants may not be pool
plants, this mlk is pool mlk, correct?
A That is correct.
Q Coul d there be other pounds of mlk received at
t hese plants that are non-pool m |k since they're non-pool

pl ants?
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ormati on because if

it's non-pool mlk, it's not reported to you?

A That is right. It would not be represented in

t hese nunbers as wel | .

MR. ENGLI SH: Wth those caveats, Your Honor,

don't have an objection to its adm ssion.

JUDGE BAKER: Very well. Are there any other

guestions or objections? M. Stevens?

MR. STEVENS: Yeah.
CROSS EXAM NATI ON
BY MR. STEVENS:
Q This is not presented for o
proposal, is it?
A No, it is not.
Q For the use of the parties
A That's correct.
MR. STEVENS: That's all |
JUDGE BAKER: Are there any
obj ections?
(No response)
JUDGE BAKER: Hearing none,
adm tted and received into evidence.

(The docunent
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havi ng been previously marked
for identification as
Exhi bit Nunber 39, was

recei ved in evidence.)
JUDGE BAKER: Thank you, M. Fredericks.
(Wher eupon, the w tness was excused.)
JUDGE BAKER: Thank you, M. Gall agher.
Wher eupon,
EDWARD GALLAGHER
havi ng been previously duly sworn, was recalled as a
wi tness herein and was exam ned and testified further as
foll ows:
MR. VETNE: Thank you, everybody.
JUDGE BAKER: M. English?
CROSS EXAM NATI ON
BY MR. ENGLI SH:

Q M. Gallagher, as to Proposal Nunmber 1, |I'm
grateful that you think people should, you know, work
overtime and everything. Wuld you confirmfor me that
your organi zati on was one of the organizations that
produced one or nore handlers that represent the New York
State Dairy Foods Association that you were unable to get
the reports to them by Tuesday, the 10th of this nonth?

A We weren't this nonth. We may have been the
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other nmonths. | don't believe we were this nonth.

Q So, if I have a witness here who gets on the
stand | ater and says that, yes, that's when he got his
report, it was Tuesday, the 10th, you woul d be
contradicting hinf

A Oh, the individual handler or the Market
Adm ni strator?

Q No, no. The individual handler.

A Oh, I -- 1 don't know.

Q And so, you don't know when the handl er gets
the reports that they' re supposed to work overtine and
sonehow get themin on tinme, even though you get to them
| ate?

A | don't.

Q OCkay. Turn to Table 1 of Exhibit 38. W spent
alittle time looking at it, and I thought | just hel ped,

at |l east for nyself, explain where it cane from

A Do you want nme to explain how |l calculated it?

Q Well, let me ask sone specific questions, and
then if | haven't covered everything, you can --

A Ckay.

Q -- explain further. The -- the colum that is

| abel ed " Paper Pool Pounds", --

A Yes.

EXECUTI VE COURT REPORTERS, | NC.
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Q -- | looked at Exhibit 5 and while the nunber
is simlar, it is different by about three mllion pounds
for the page on which the Market Adm nistrator's ¢guoted
di scl osed the pounds that were com ng from states outside

t he Marketing Order.

A Yep. How I cal culated that col um?
Q well, first, let me just see if |I can -- first,
|"d like to confirmthat -- that -- that the real genesis

of that colum is mlk from outside the Northeastern
states, correct?

A Correct.

Q So, your definition of paper pool pounds does
not include pounds of m |k produced in the Northeast,
correct?

A Correct.

Q Ckay.

A Let me back up. There's probably some Rhode
|sland mlk in there maybe.

© A For whatever mlk has to be masked because of
that—mt+k- not enough producers or whoever whatever it is,
they have to mask ++—to if for, to few of handl ers,

what ever it is, may have gotten thrown into that col unmm.

So, there may be a little bit, but --

A Not hi ng significant.
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Q But you didn't necessarily nean to include that
because for your term "paper pool pounds”, you nmean mlk
produced outside the Northeast as your testinony
i ndi cates?

A Correct.

Q Okay. Now, --

A And outside of West Virginia.

Q And outside of West Virginia. Now, | ¢+d do
notice that the sort of general difference of three
mllion pounds, and | guess -- let nme see if | understand
and you tell ne if I"'mwong. Wuld that be pounds
associated with the fully-regulated plant in Utah that is
t he Dannon Yogurt facility?

A Again, it was a -- when that plant initially
came on, it |looked |like there was about three mllion

pounds showing up in that colum in the Market

Adm ni strator statistics. So, | sort of went three
mllion pounds. | don't know if that's the correct nunber
or not, and it probably isn't, and so what |I'mcalling
paper pool pounds is probably -- can be seen as |'m saying
probably not the correct number of pounds. It's probably

too many. So, whatever | calculate here for the net
pool i ng patk inpact is the worse case scenario. It

probably in reality wasn't as negative as what | was
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show ng.

Q Okay. Not unlike other proceedings, you were

trying to show an estimte -- you were really trying to
show an illustrative inpact as opposed to an exact i npact?
A Correct. | have no idea what the --
Q Fi ne.
A | don't have the information to calculate the

exact nunber.

Q | don't think any of us have, and | appreciate
what you inAtended attenpted to do.

So, by way of exanple, since the mlk in

January of 2001 far exceeded the nunber of pounds of mlk
t hat were pooled for each of the nonths precedi ng August
to Decenber, you assuned then that in order to be pool ed,
that m |k would have to have 10 percent deliveries on the
mar ket to nmeet the requirenents for mlk that had not net
the requirenents for the previous five nonths, correct?

A Correct.

Q And so, that's where again trying to create a
conceptual inpact, you cane up with deliveries in -- in

the third col um?

A Yes.
Q Then you -- the fourth colum would be the
di fference between the -- the first columm and the third

EXECUTI VE COURT REPORTERS, | NC.
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colum. | guess you subtract the third colum fromthe

first colum?

A The additional deliveries?

Q Yes.

A Yes.

Q How did you calculate the Class 3 and Cl ass 4
pounds?

A OCkay. What -- what -- the assunption | nade
was any m |k that woul d have been driven in here on the
truck froman outside area landed in a Class 1 plant, and
mlk that normally woul d have gone to that Class 1 plant

that particular nmonth actually had—to—bebrought got

diverted to a manufacturing plant. | made the assunption

that it got diverted to a Class 4 plant, and I wll say
that | do know that sonme mlk canmne in in that manner
during this tine period that went to Class 1 plants and
did not displace other ml|k because the m |k was needed at
the Class 1 plants, and | do not know if, you know, in
that rotation, whether there's actually m|k displaced at
Class 1 prtees—or plants if it went to Class 4. That was
the assunption | made. It could have gone to a Cl ass 3.
This is a real ball park estimate.

Q Right. But for the nost part, for nost of

these nonths, | mean, it's all -- | haven't checked yet,

EXECUTI VE COURT REPORTERS, | NC.
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but for the nost part, the -- if it went to Class 4, it
had a | esser inpact on the pool than if it went to Class 3

because Class 4 was higher than Class 3 for npbst of these

nmont hs?

A It m ght have. Yeah.

Q And then, the -- that nmeant the colum for
Class 3 is the difference, | take it, between additional

deliveries and that anmount that you assune went to Cl ass
4?2

A Yep. Wait, wait. The -- the Class 3 colum in
that- every case was the additional deliveries.

Q ' m sorry.

A And the distributing plant delivery then
transferred over to the Class 4 colum.

Q Ckay. | see. And you made the assunption that
-- that the additional deliveries went into Class 3 on --

on the grounds that it --

A It stayed -- it stayed hone and went into a
| ocal manufacturing plant, and then again, | don't know if
it was a Class 3 plant. | am making that assunpti on.

Q But that was -- you made that assunption based

upon the nunber of hearings on this, and the assunption is
that would be the great econom c benefit to the MP entity
t hat woul d have been doing this, correct?

EXECUTI VE COURT REPORTERS, | NC.
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1392
A | don't know that. That was the assunption I
made, and it wasn't just one entity doing it.
Q Well, if it was just one entity, you wouldn't

have had the information. So.

Thank you, sir.

JUDGE BAKER: Are there other questions for M.
Gal | agher ?

(No response)

JUDGE BAKER: Let the record reflect there are
none.

Thank you, M. Gall agher.

THE W TNESS: You're very wel cone. Thank you.

(Wher eupon, the witness was excused.)

JUDGE BAKER: Do you wish to admit Exhibit 38
into evidence?

MR. BESHORE: Yes, |'d nove the adm ssion of
Exhi bit 38.

JUDGE BAKER: Are there any questions or
objections to Exhibit 387

(No response)

JUDGE BAKER: Hearing none, Exhibit 38 is
adm tted and received into evidence.

(The docunent referred to,

havi ng been previously marked

EXECUTI VE COURT REPORTERS, | NC.
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for identification as
Exhi bit Nunber 38, was
recei ved in evidence.)
MR. BESHORE: At this tinme, 1'd like to recal
Denni s Schad.
JUDGE BAKER: Very well. M. Schad?
Wher eupon,
DENNI S SCHAD
having been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
MR. BESHORE: Your Honor, I'd like to ask that
M. Schad's testinony be marked as Exhi bit 40.
JUDGE BAKER: It shall be so marked.
MR. BESHORE: It's testinmony with respect to
Proposals 8, 9 and 11, and it's not a | ong statenent, and
| would like to ask M. Schad to read it now, please.
JUDGE BAKER: Very wel | .
(The docunent referred to was
mar ked for identification as
Exhi bit Nunber 40.)
DI RECT TESTI MONY
THE W TNESS: ADCNE opposes Proposal Nunmber 8.
Proposal Nunber 8, submitted b by Friendship Dairies,

woul d |iberalize the pool supply plant qualification
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procedures. Currently, a pool supply plant nust transfer
or deliver directly (divert) to 7-A or 7-B plants
sufficient volumes of mlk to qualify. Qualification is
determ ned by a rel ationship where distributing plant
deliveries (nunerator) are conpared to total deliveries to
the supply plant, plus the diversions of the handler
operating the supply plant (denom nator). Proposal Nunber
8 would Iimt the deliveries in the denom nator to only
pooled Order 1 mlk controlled by the operator and
i ncluded on his handler report. The proposal would
specifically exclude fromthe denom nator mlk fromthe
producer handlers, m |k pooled on another Federal Order,
non-pool mlk and mlk received at the supply plant as
Order 1 co-op diverted mlk, 9-C

The intent of the supply plant qualification
procedure is to qualify both the plant and the handl er
operator of the plant. It is neaningless to qualify a
supply plant in which the operator does not control the
mlk of a group of dairy farners. A cheese plant operator
woul d never incur the costs to ship mlk fromthe plant to
a distributing plant unless the plant is intended to pool
a group of dairy farmers and draw fromthe Federal Order
pool .

Thus, it is appropriate for the operator of the

EXECUTI VE COURT REPORTERS, | NC.
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pl ant who also controls the mlk of a group of dairy
farmers to qualify both the plant and the supply of the
m |k he controls.

Proposal 8 would effectively reduce the supply
pl ant qualification standards fromtheir existing nodest
levels in this 45 percent Class 1 utilization market.
ADCNE does not believe that reduction in the performance
requirenments in Order 1 are appropriate.

ADCNE opposes Proposal Nunmber 9. Proposal
Nunmber 9, submtted by Friendship Dairies, would
i beralize the pool supply plant qualifications.
Currently, a pool supply plant nmust transfer or deliver
directly (divert) to 7-A or 7-B plants sufficient vol umes
of mlk to qualify. Qualification is determ ned by a
rel ati onship where the distributing plant deliveries
(numerator) are conpared to total deliveries to the supply
pl ant, plus the diversions of the handl er operating the
supply plant (denom nator). Proposal Nunmber 9 would add
to the nunerator route distribution and packaged fluid
mlk transfers fromthe supply plant.

Order 1 has a provision to qualify a
distributing plant, the 7-A provision. That provision
qualifies a distributing plant based on a Class 1

percent age of 25 percent and in-area route distribution of
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the Class 1 of 25 percent. The proposal would cause
unnecessary confusion to handlers by nerging the
characteristics of the 7-A and 7-C provisions together.

Addi tionally, the proposal would have the
possi bl e uni ntended consequence of pooling on the Order
partially regulated distributing plants with route
di stribution, 1001.3, greater than the 7-C plant-shi pping
requi rement of 10 or 20 percent. Moreover, while the 7-A
definition only includes in-area route distribution, the
proposal does not specify that the route distribution be
within the Marketing Area.

ADCNE opposes Proposal Number 9 which combi nes
the characteristics of two different order provisions for
t he benefit of the few supply plants that nmay have Class 1
sal es. The proposal confuses the provisions, such that a
di stributing plant could qualify as a supply plant.

During the Reform process, ADCNE advocated the expansion
of federal regulation into the unregul ated portions of the
Nor t heast and al so advocated a | ower in-area route

di sposition standard for 7-A plants. The Final Rule
included neither. |If the proposal's intention is to
acconmplish the goal of extending regul ation, ADCNE rejects
t he met hod and opposes Proposal Nunber 9.

| don't believe -- since Nunber 11 has been
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wi thdrawn, | think probably in the interest of tine, it
can just be read into -- put in the record as if read.

JUDGE BAKER: Very well.

"ADCNE Opposes Proposal Number 11. Proposa
Nunmber 11, submtted by Friendship Dairy, would change the
"producer for other markets" provisions of the Producer
section. Currently, a dairy farmer who is caused to be
reported as non-pool by his handler is excluded fromthe
pool for a specified period. Proposal Nunber 11 woul d
change the effective dates of (b)(5) from Decenber to June
to January through July and in (b)(6) fromJuly to
Novenmber to August through Decenmber. On that portion of
t he proposal, ADCNE sees no conpelling reason to change
the dates but is open to other reasoning.

Qur opposition to Proposal Nunber 11 comes from
its abandonnment of the provision in (b)(5) where a dairy
farmer is excluded for the nmonth he is depooled and for
the two succeedi ng nonths. Proposal Number 11 woul d take
away any penalty for depooling a producer during the
current Decenber through June peri od.

ADCNE proposed the "dairy farmer for other
mar ket s" provi sions during the Order Reform process.

Order 1 is surrounded by | arge areas of geography that is

not regul ated by any Federal Order. This federally-
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unregul ated Marketing Area has allowed distributing plants
in New York, Pennsylvania, Maryland, and Virginia to be
partially regulated by the Federal Orders. The "dairy
farmer for other markets" provision was advocated to
provide a disincentive to handlers to use Order 1 to
bal ance these partially-regul ated pl ants.

ADCNE opposes the portion in the proposal that
elimnates the two-nonth penalty for depooling mlk during
the first half of the year."

MR. BESHORE: Wth that, 1'd like to nmove the -
- the adm ssion of Exhibit 40, including the third page
whi ch addresses Proposal 11, which is published in here.

JUDGE BAKER: Very well. Are there any
guestions or objections?

(No response)

JUDGE BAKER: Hearing none, Exhibit 40 is
adm tted and received into evidence.

(The docunent referred to,
havi ng been previously marked
for identification as
Exhi bit Nunmber 40, was
received in evidence.)
DI RECT EXAM NATI ON
BY MR. BESHORE:
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Q M. Schad, Exhibit 40 includes a fourth page
which is a table.

A Yes.

Q Coul d you describe the information on that --
on that Table A, what it represents, please?

A That table -- I"'msorry. That table was
di stributed by the Market Adm nistrator's office around
January 2000 when the new Federal Order was inplenented,
and it allowed people to understand the dairy farmer for
ot her markets provision.

What it very -- if you read it, you see the
July, August, Septenber, October, Novenmber nonths, and
it's going fromleft to right, that would show you that if
a -- a handler caused a dairy farmer to be non-pool during
the nonth of July, that dairy farmer woul d be depool ed
during that nonth, the green, and the succeedi ng Decenber,
January, February, March, April, My, June as well

Q When you say "depool ed”, you nean not eligible
to be pooled on Order 17?

A Wt hdrawn fromthe handl er reports, so that it
is not -- not reported as pool mlk on this Order or any
ot her Orders, and so you see the June, July, August,

Sept enber, October, Novenmber have that provision. | think
that's the (b){e) provision.
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There's al so a provision that during the nonths
of Decenber, January, and February, March, April, My,
June, that there is, in addition to depooling the producer
for one nonth, the penalty extends for the next two
nmonths. So, if -- if a handler causes a producer to be
non- pool ed during Decenber, that producer is obviously
non- pool ed Decenber and also ineligible to be pooled on
the market the subsequent January and February. Again, it
works down till it gets to a point, as you see, if a
producer is depooled in May, he is -- the current
regul ati ons woul d have that -- that pool -- that producer
ineligible to return until July and if the producer is
depooled in June, he is eligible to return in July.
That's the current Dairy Farmer Market for O her Markets
provi si on.
Q Thank you.
MR. BESHORE: M. Schad is avail able for cross
exam nati on.
JUDGE BAKER: Very well. Are there any
questions for M. Schad? M. Vetne?
CROSS EXAM NATI ON
BY MR VETNE:
Q M. Schad, the term "other markets" as used in

this -- this exhibit does not include other federal
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Producers are free to come and go from federa
correct?
We're referring to the chart?
Yes.
Yes.
Yes. Yes, they are?
Yes, they are. They are, as | said.

This -- this would only apply then to -- to a

handl er who m ght consider the benefits or disbenefits of

taking sone mlk off the pool to take advantage of the

price inversion?

A

Q
A

well, --
It would apply in that case?

It would, and as ny testinony says that | did

read, it was specifically put into the Order by ADCNE to -

- to the

anyt hi ng

extent that ADCNE could put it -- could put

in the Order, due to the unregulated Class 1

plants in in Miine, New York, Pennsylvania, Maryland and

Virginia.

Q

So, there are -- there are two reasons for it.

Okay. Do you know whether this was applied to

the Class 1 plant in Portland, Miine, Oakhurst Dairy, when

it cane i
caused m

A

nto the market and had previously processed

| k to be non-pool ed?

No, sir, | do not.
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Q Going to your comrents on Proposal 8, you would
agree, would you not, that any 9-C mlk, any mlk that's
diverted or delivered under 9-C, to a pool supply plant
has been pool -qualified by the cooperative, so causing the
mlk to be delivered?

A Yes.

Q OCkay. And you would agree that by -- by
shipping on that mlk, it would effectively be required to
be doubl e qualified?

A | -- it probably would be the definition of

doubl e qualified, but I would expect the one that you

woul d give, | would answer affirmatively.
Q And -- and the nore -- the nore cooperative 9-C
mlk that a supply plant receives or is willing to

accommodat e, the greater the shipping burden on the supply
pl ant, correct?

A "' m not sure what the supply plant buys. |If
you put that stipulation on it, | would agree to your
guesti on.

Q The plants listed on Exhibit 39, which was
recently marked, Crow ey, Eagle, Friendship, Kraft, Pollio
and €hateadgay Leprino, --

A If they're -- if there's a |line of questioning

that comes fromthat, | don't have it in front of ne, but
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Q Are you famliar with those, some of those
pl ant s?

A If we take -- start from Ehateatgay Leprino,
start fromthere, yeah.

Q Ckay. | nmean, those plants are -- are -- are
an i mportant outlet of the market's reserve to allow
producers to be pool ed, correct?

A " mnot sure to allow producers to be pool ed,
but I would say that there -- you know, we've tal ked a | ot
about different kinds of reserves around here, and | would
think that they're definitely an inportant part of -- of
what M. Ling, Dr. Ling would call excess reserves.

Q Yes. And you would also agree that if mlKk
-- well, the ADCNE co-ops supply a lot of mlk to these
plants, correct? You have the exhibit now in front of
you.

A Agai n, renmenber that ADCNE is not a marketing

agexit agency. | can't -- | can't answer that question,

but I would say that you' re probably correct.

Q Al right. The coments that you made on
Proposal 9, let's go to those for a second.

A Yes, sir.

Q When a supply plant ships mlk to a

EXECUTI VE COURT REPORTERS, | NC.
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distributing plant, that distributing plant -- that
shipment is qualified even though the shipping plant has
10 percent Class 2 use or 50 percent Class 2 use, correct?

A The supply plant ships to a distributing plant?

Q Ri ght. The shipnment qualifies whether the
receiving distributing plant has 10 percent -- sorry -- 10
percent Class 2 or 50 percent Class 2?

A Sure. The distributing plant has te—be to neet
25 -- 25.

Q And the distributing plant can have up to --
theoretically up to 75 percent Cl ass 2?

A Yes, sir.

Q And that's of m |k physically received, and it
doesn't count to your diversion?

A Yes, the definition is ml|k physically received
at the plant.

Q And of that 25 percent of receipts, it can be
pooled with as little as 25 percent of that 25 percent
which is 6.25 percent distribution in the Marketing Area?

A That woul d be correct.

Q And the distributing plant receiving such mlKk
that qualifies as a supply plant, with respect to 75
percent of the route distribution can be anywhere outside

from you know, from Central Pennsylvania to Florida and

EXECUTI VE COURT REPORTERS, | NC.
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Texas, on 75 percent of its distribution and still remain
pool ed?
A Yes. Probably with the assunption that it is

physically |located in the Marketing Area.

Q  \hy?
A Because | believe t+t—s—just—an—overstght
there's another set of,—- Fhts if it is physically |ocated

outside the marketing area. You could get into a
plurality issue rather than --

Q There's a qualification in Section 7 as to its
| ocations, 7-A

A That's probably in all the Orders. The
guestion of -- of being qualified in tw different Federal
Orders at the sane tine.

Q Ch, yeah. That's why we have a plant out in
Uah that's qualified here because it has distribution
t hroughout the country, but a plurality is marketed in the
Nort heast .

A | woul d —+—wotte—say assune t hrough that
regul ation, that's the way it's pool ed.

Q And that plurality represents at |east 25
percent of its total distribution?

A "Il take your word for it. | have -- | have

not had the need to read that provision in a |long tine.

EXECUTI VE COURT REPORTERS, | NC.
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Q OCkay. Just so | understand here, what -- a
shi pment of mlk froma supply plant that goes to a
distributing plant, it may be used for Class 2 and may be
used for Class 1 and it's distributed outside of -- of the
mar keting area is a good thing and shoul d be encouraged,
correct?

A Except that probably if it's shipnent froma
supply plant to a distributing plant, it probably gets al
Class 1 utilization because you'd want to do that so that
you have the price. Fromthat -- you know, except for
that technical proviso, | would agree to you that there is
basically an allocation.

Q And it's shipped directly fromthe farmas a
di version, so it gets the allocation?

A Yes.

Q But it's -- it's -- can you explain why it's
not a good thing, why a supply plant supplying a
conpetitor with Class 1 and Class 2 should get credit for
supplying the conpetitor but not get credit for its own
simlar Class 1 and Class 2 distributed within the
Mar keti ng Area and outside? Wiy -- why is that a good
t hi ng?

A | guess my testinony is such that your proposal

confuses the 7-A and 7-C pl ant.

EXECUTI VE COURT REPORTERS, | NC.
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Q How?

A It's for the benefit of very few -- very few
peopl e.

Q Fhere—thavebeen—sore—t+ndivdual—probtens
There's a problem since Reform that you -- did you wite
this before Friendship nodified and -- and clarified this
proposal ?

A Yes, sir.

Q OCkay. And many of your concerns that you
address here have -- have been addressed now in
Friendship's nodification which is designed to not
i nadvertently regulate plants that are currently partially

regul at ed?

A To the extent that -- that your nodification
does that portion, | agree with you.

Q Ckay.

A | think ADCNE has a phil osophical problemwth

the definition when you have two different definitions of
both 7-A and 7-C, especially after the testinony of your
Proponent nmenber. We're talking about 1 or 2 percent of -
- of it. That is the Class 1 utilization at that point.

Q Class 1 utilizationis 1 or 2 percent, correct,
and yet the receiving plant may have up to 75 percent of

Class 2 and it still gets credit for that and Friendship

EXECUTI VE COURT REPORTERS, | NC.
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hasn't asked for -- well, it asked for it, but it wasn't
granted in the proposal for any Class 2, correct?

A No, they did not.

Q Yeah. That's unfortunate. But -- and finally,
at the end, you -- you indicate opposition to regulating
distributing plants that are not now regul ated. Why? Wy
is that? Why would you not want to enhance the Class 1
use of the market?

A We rejected that not hi ng.

Q OCh. If -- if -- if --

A We spoke to the issue -- ADCNE spoke to the
issue in Oder Reform | don't -- | don't know if the
position of the cooperatives has changed, but | eid
test++y can just say during Order Reform we had a group
t hat took that position, and |I did not have the [uxury of
hearing your testinony. Sonme maybe would have said this
is the sane as Order Reform why do -- why don't you want
that -- that in, when making clear it was denied.

Q Ckay. So, you don't have a phil osophi cal

obj ection to adding Class 1 mlk to the market?

A No. | -- | don't contest that.
Q Ckay.
MR. VETNE: Thank you. That's all | have.

JUDGE BAKER: Are there any other questions?

EXECUTI VE COURT REPORTERS, | NC.
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Yes, M. English?
CROSS EXAM NATI ON
BY MR. ENGLI SH:

Q But now, since the -- what | thought were clear
wat ers have been nmuddi ed perhaps a little bit. You' ve
done the nodification that you oppose Proposal 9 in its
entirety, and one of those reasons is because they would
cause disregul ation of those plants, correct?

A Correct.

MR. ENGLI SH: Thank you
JUDGE BAKER: Thank you.

CROSS EXAM NATI ON
BY MR. VETNE:

Q As it was witten prior to nodification, prior
to Refornf
A W -- we -- we were opposed to -- to Proposal 9

even before and after the nodification.

Q You do not believe that, as assuned in M.
English's question, that it would cause deregul ati on of
currently-price-deregul ated plants?

A | believe your nodification would -- would nake
that -- that point clear. However, that does not change
our position on that, no.

Q | understand. But you were answering a

EXECUTI VE COURT REPORTERS, | NC.
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conpound question with a single answer, and | wanted to
clarify that.

Thank you.
A Thank you.
JUDGE BAKER: M. Tosi has a question.
CROSS EXAM NATI ON
BY MR. TOSI:
Q Thanks for com ng back, Dennis.
| felt the need to ask this because you' re al so
enpl oyed at Land O Lakes. The proposal to not include as
producer mlk mlk that's already pool ed under a state

program t hat has narketw de pooling, --

A Yes.
Q -- in your witten testinony there, you
specifically cite California. |Is it Land O Lakes position

that California indeed has no nmarketw de pooling?

A |"mnot sure. | can -- | won't speak to that
issue here. |'mhere as a representative of ADCNE.
Q Ckay. I'mnot trying to do anything here, but

t here have been other Land O Lakes representatives here
t hat t hought otherwi se, and | wanted to make sure that --
A | am not going to answer.
Q Ckay.
JUDGE BAKER: Are there any other questions for
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M. Schad?

(No response)

JUDGE BAKER: Let the record reflect that there
are none.

tEerorus—of—ayes)

JUDGE BAKER: Are there any other w tnesses?

MR. ENGLI SH: To ny know edge, there's one nore
w tness, M. Barnes Arns on Proposal 14.

JUDGE BAKER: Very wel | .

MR. ENGLI SH: Could we take -- it turns out it
is being printed as we speak. Do we want to take a short
recess?

JUDGE BAKER: How nuch?

MR. ENGLISH: Well, | don't know. We're hoping
-- five mnutes?

JUDGE BAKER: Very well. Five m nutes.

(Wher eupon, a recess was taken.)

JUDGE BAKER: On the record.

MR. ENGLI SH: Your Honor, the statenent on
Proposal Nunber 14 by M. Arns, who has been previously
swor n.

JUDGE BAKER: Very wel | .

Wher eupon,

DAVI D ARMS, SR
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havi ng been previously duly sworn, was recalled as a
wi tness herein and was exam ned and testified further as
fol |l ows:

MR. ENGLI SH: And | thank everyone for their
i ndul gence.

Your Honor, for the record, Proposal 14 is the
proposal that was included in the Suppl enental Hearing
Noti ce and was submtted on behalf of H P. Hood Conpany.
It has since also been adopted by the New York State Dairy
Foods Associ ati on G oup.

JUDGE BAKER: Very wel | .

MR. ENGLI SH: So, the testinony by M. Arns
will be in behalf of that group.

JUDGE BAKER: Very well. Thank you.

DI RECT TESTI MONY

THE W TNESS: Suppl enental Hearing Notice
Proposal Nunber 14. NYSDFI Proposal 14 would amend the
unit pooling provision in Section 1001.7(e) as foll ows.
Section 1001.7 Pool Plant (introductory text unchanged),
(e) (text unchanged), and then type the rest into the
record.

JUDGE BAKER: M. Reporter, this should be
typed into the record. Thank you.

(The docunment referred to was

EXECUTI VE COURT REPORTERS, | NC.
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mar ked for identification as
Exhi bit Nunmber 41.)
"4— Section 1001.7(e)(1) At |east one of the

plants in the unit qualifies as a pool distributing plant
pursuant to Paragraph (a) of this section.

2. Oher plants in the unit nust process at
| east 60 percent of nmonthly receipts of producer mlKk,
i ncludi ng cooperative 9-C mlk, only as Class 1 and Cl ass
2 products and must be located in the Northeast Marketing
Area, as defined in Section 1001.2, in a pricing zone
providing the same or a lower Class 1 price than the price
applicable at the distributing plant(s) teecated included
in the unit, and (3) (text unchanged.)

This proposal was originally submtted on
behal f of the H. P. Hood Conpany, Chel sea, Massachusetts.
It has since been made one of the several proposals
advanced by the NYSDFI handler group. It would allow H P
Hood and simlarly-situated unit-pool handlers who operate
two or nore plants, at |east one of which is a pool
di stributing plant defined in Section 1001.7(a), greater
flexibility in their operations. It would enable
Proponent handler to help the cooperatives and ot hers by
all owi ng some Class 3 and Cl ass 4 bal anci ng operations at

the secondary plant in the unit.
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Present unit pooling standards under Paragraph
(c) unduly restricts utilization of receipts at the
secondary plant exclusively to Class 1 or Class 2 product
use. This requirenent is too restr+et restrictive. It
doesn't allow the secondary unit-pool ed plant any
flexibility in Class 3/Class 4 use simlar to that
af forded ot her handl ers who have sonme Class 3 or Class 4
processing integrated with their Class 1 and Class 2
operations at a single pool distributing plant |ocated in
the netropolitan area. W see no reason why the conbi ned
uni t - pool ed operation should be so conpetitively
restricted in operational flexibility.

As a practical matter, it is inportant to
recogni ze that sonme transfers froma unit-pooled plant may
be assigned Class 3 or Class 4, even though the transfer
may have been intended for Class 2 assignnent at the
receiving plant. Also, the current limtations fail to
take into account necessary plant shrinkage and endi ng
bul k i nventory assigned to Class 3 and Cl ass 4,
respectively.

The H. P. Hood plant at Vernon, New York, is
presently linked with the Hood Agawam MA, pool
distributing plant in a single unit-pooled entity pursuant

to 1001.7(e). Agawamis a Class 1 pool distributing plant
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whil e the Vernon plant is primarily engaged in processing
Cl ass 2 products, such as cottage cheese and cream

Over the past year, August 2001 through July
2002, the classified use of receipts at the Vernon plant
has been as follows: Conbined Class 1 and Class 2 fo+ use
of the Skimat the plant -84 percent, for Butterfat-90
percent, for Total Pounds-84.2 percent; Classes 3 and 4
for—Ski+m utilization anobunted to -16 percent on the skim
for Butterfat-10 percent, and for Total Pounds-15.8
percent.

The above use of m |k received at Vernon over
t he past year has not changed significantly since the
begi nning of the Reform Order. The data shows that Hood
has kept within the rules set under Section 1001.7(e).

M| k assigned Class 3 and Class 4 has been |argely
restricted to shrinkage and assignment to bulk mlk in
endi ng i nventories.

This year, Hood was requested by a cooperative
to condense excess reserve mlk at Vernon on a tolling
basis. It was acconplished but requested Class 2
assi gnment at the transfer plant could not always be
achi eved.

Qur Proposal 14 wetd woul d provide the

necessary regulatory tools for Hood to assist the
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cooperative in handling extra mlk at |east sone of the
time during critical plant capacity |limtations faced by
the cooperative. The proposed |Iimtation of no nore than
660 50 percent Class 3 and Class 4 use at the unit-pool ed
pl ant provides the neans to hel p bal ance the narket
wi t hout burdening the market pool. |If the proposed
anmendnment is adopted, the conmpany ni ght consider plant and
equi pment changes there to enhance plant efficiency. The
deci sion to nmake the changes, however, are not |ikely
unl ess the unit-pooling provision is anended to permt a
nodest amount of Class 3 use there. W urge Proposal 14
be adopted in the interests of orderly marketing. W
bel i eve the anmendnent is also in the public interest as
wel | . "

JUDGE BAKER: Thank you, M. Arns.

Are there any questions for M. Arns? Yes,
M . Beshore?

CROSS EXAM NATI ON
BY MR. BESHORE:
Q M. Arms, why -- tet—s—put—the Hood could put -

- the equi pnment that belongs in the plant and operated
apart fromthe distributing plant unit it now has, is now
in, correct?

A It could, but it -- it would then have to
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change how it nmamkes its pool status, and there are a | ot
of conplications to that.

Q What are the conplications?

A An exanple. | believe it was January and
February, shown in exhibit 5, the conpany did elect not to
wi t hhold status for the Vernon plant, and the difficulty

that arose is that as soon as nonpool plant status was

requested, the ptant—s—noerwal Class | skim shipment that
they had fromthat plant to a pool distributing plant in
met ropol itan New York was assi gned because it was com ng
froma | ong-way away plant, it was assigned to the ending
inventory at the receiving plant, and so, therefore, its
own transportation credit was renmoved and that is
inefficient. So, here again, it nmakes it difficult to
mai ntain a Class 1 segnent of their business which they
really wish to expand. That's one problem

Q OCkay. So, once of the things the plant does
besi des processing Class 2 products is operate as a supply
pl ant to provide skimto other Class 1 operators?

A Presently on a very limted basis, but it is
sonet hing that they m ght want to expand.

Q Okay. Besides that as—a problem are there
ot her problens that keep you from just delinking the

pl ants and nmake it whatever you want?
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A That has been suggested and possibly could be
pursued further. However, as a matter of policy, the
conpany feels they should have the same flexibility as
they -- as another handler in the city who is presently
making its own Class 3 and 4 product +#f through their
plant. So, really the conmbined unit +A Agawan and Vernon
shoul d be considered as one and should be on the sane
conpetitive basis as others in the city who do both.

Q And the conpetitive market that -- the
conpetitive product that you would be doing there would be
what, condensed m | k?

A The conpany ettty presently has a econdensed
condenser at the plant and that can be used and was used
this year for that, for condensing for the co-op as the
afrotwnt—of menber m | k was—setd—off noved on.

Q So, condensed, when it's sold off, is
classified in the use of & the plant to which you sell it
or how is condensed classified?

A | believe it's classified according to the
assignment at the transfer plant.

Q Transfer, you nean the - -

A Transferee Pl ant

Q Ckay. So, if you sell condensed to a cheese
plant, it's got to be Class 3?
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A Correct.

Q But if you sell condensed to an ice cream
plant, it's going to be Class 2?

A Correct.

Q So, your present concern is that when you're
condensing and selling the condensed to a cheese pl ant,
you m ght take kick above the Class 3 limtation in the
present pooling regs?

A Yeah. The present poet rules requires Class 1
and 2 use exclusively. There-s—no—+odet Doesn't allow for
any Class 3.

Q Well, there's always sonme -- sone |ower class
use in the aew— unit right?

A Correct. And that is what | have shown in the

st at ement . There is sone of unavoi dable Class 3 and 4 use

tn each and every one. | did not show the actual pounds
freom-the—poot—provistons for reasons of proprietary
informati on. However, | did use sone percentages which

clearly show that the conpany has tried to keep within the
limts set by the Order.

Q Okay. Now, what -- your -- your proposed
amendnent woul d establish an operating limt of what?

A It would permt, to permt the conpany to have
sonme Class 3 use there, actually fromthe condenser
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operation. M|k would be condensed there and noved to
ot her | ocati ons.

Q So, you're proposing that Vernon facility would
be able to process up to 40 percent of its receipts as
Class 1? Am| reading it right?

A Yes, you are. That's correct. W deliberately
chose a high percentage to keep this -- the spirit of the
proposal, the present proposal.

Q You have woul d ihetuded i ncl ude now in there
any 9-C m |k that you've purchased at Vernon, correct?

A We woul d include all receipts.

Q Al'l receipts?

A Yes.

MR. BESHORE: Thank you, M. Arns.

THE W TNESS: Thank you.

JUDGE BAKER: Are there any further questions?
CROSS EXAM NATI ON

BY MR VETNE:

Q M. Arms, when -- when Vernon is operating as a
pool plant, it sells condensed to sonmeone el se's
di stributing plant, antd—+t—has because they have sone
Class 2 use in which they can condense, can part of the
Class 1 allocation come back to Vernon?

A Yes, it coul d. But | do -- | want to +nrelude
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7 make clear for the record that the conpany has not been

running their condenser this whole time, except for

opening mt+k it up for the cooperatives.

Q Ckay. But the plant has on occasi on separated
mlk and -- and sold skim--

A Yes.

Q -- to a plant?

A Correct.

Q And that is something that is not feasible if
the plant is a non-pool plant?

A Correct. Because if it isn't assigned the
Class 1, then the transportation allowance available in
the zones is lost. You see, the Vernon plant is in the
250 zone, and New York City area is in the $3.15 zone.
So, the loss is the difference between $2.50 and $3. 15.

Q So, you could do it, but there's a practical
econom c barrier?

A Correct.

Q Thank you.

JUDGE BAKER: Are there any other questions?
MR. BESHORE: Just one.
JUDGE BAKER: M. Beshore?
CROSS EXAM NATI ON
BY MR. BESHORE:
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Q M. Arnms, in your -- in your statenment where it
says, "This year, Hood was requested to condense excess
reserve mlk at Vernon on a tolling basis. It was
accompl i shed but requested Class 2 assignnent at the

t+ansfer transferor plant could not al ways be achieved.”

Do you nmean transferee?

A Correct. Sane mstake as | made earlier.

Q OCkay. So, you could not --

A That shoul d be changed.

Q You couldn't always get the Class 2 --

A well, --

Q -- assigned --

A -- this is to ny know edge. Now, when the
i ssue cane up and they asked ny input, | suggested to them
that they request Class 2 utilization in the spirit of

efH+et+eney the provision of the Order. However, |'m not

really certain how it was assigned. | was advised it may
not be that -- conme out that way.

Q well, --

A But if we -- if we requested it, the

Adm ni strator would recognize that we had tried to do
t hat .
Q If it's going to cheese plants, it's goet tough

to get requested Class 2, your condensed? |It's probably
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not going to be Class 4 2.
A That's the problem | think the cooperative

was al so trying to assist in noving it in the right
di recti on.

MR. BESHORE: That's it.

JUDGE BAKER: Are there any other questions for
M. Arnms?

(No response)

JUDGE BAKER: Let the record reflect that there
are none.

Thank you very nuch.

THE W TNESS: Thank you.

(Wher eupon, the witness was excused.)

JUDGE BAKER: Are there any other witnesses to
be presented?

(No response)

JUDGE BAKER: Let the record reflect that there
IS no response.

M. English?

MR. ENGLI SH:  Your Honor, | would nove the
adm ssion of Exhibit 41.

JUDGE BAKER: Are there any questions or
obj ections?

(No response)
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JUDGE BAKER: Hearing none, Exhibit 41 is
adm tted and received into evidence.

(The docunment referred to,
havi ng been previously marked
for identification as

Exhi bit Nunmber 41, was
received in evidence.)

JUDGE BAKER: Anyone who wi shes to testify with
respect to any or all of the proposals, yot he may testify
for or against or otherwise. |Is there anyone in the room
who wi shes to give testinony or other evidence with
respect to the matters before this hearing? M. Vetne?

MR. VETNE: Your Honor, in the other evidence
category | have a couple requests for official notice, and
the material | request is officially published in the USDA
statistical material, and | believe all of it, certainly
nost of it, is available on the website. There has been a
| ot of reference here to changes since Federal Order
Ref orm and conpari sons before and after.

The Northeast Mark Market Adm nistrator on his
website has statistical data, plants |ists, and other
regul atory information, historical information, for the
three Northeast Orders from 1998-1999. | would |ike that
hi storical data officially noticed for the Northeast.
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Should I do all of these at once or --

JUDGE BAKER: Well, no. Are there any
guestions with respect to that request? M. Beshore?

MR. BESHORE: Just with respect to exactly what
it is, all historical information in 1998 and 1999 on the
website?

MR. VETNE: Just for the Northeast. It's mlk
information, utilization, receipts, plant lists, price
information for the Northeast and that's for the three
ptesent predecessor Orders, the Mddle Atlantic, New
Yor k/ New Jer sey, and New Engl and.

MR. BESHORE: | don't have any objection to
t aki ng notice of those publications. [It's a bit vague or
unclear as to what we're actually getting.

JUDGE BAKER: M. Vetne, what do you intend to
do with this information?

MR. VETNE: Well, there are -- there are plants
identified there. There have been plants identified here.
There's a discussion of plants that were pooled that are
no | onger pooled, plants that were not pooled that are now
pool ed. There are volunes. You know, there's reference
there to class use, demand. Everything that's involved in
this hearing is -- is -- is -- is addressed there.

Everything that's in Exhibit 5. For exanple, OK let's
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limt it to this, the kinds of data that's in Exhibit 5
for the historical period is -- is -- is what | think is
- it is relevant.

JUDGE BAKER: Very well. Then it's al
avail abl e on the website?

MR. VETNE: All available on the website.

JUDGE BAKER: All right. Thank you. Your
request is so granted.

MR. VETNE: Okay. There's a publication by
NASS called "M Ik Production, Disposition and |Inconme",
whi ch shows on a broader scale wi thout pool reference
dairy farms and their production by state, again for the
years 1998 to date.

JUDGE BAKER: \Where is that available, M.
Vet ne?

MR. VETNE: That's on the website, on the
Nati onal Agricultural Statistics Service site of the USDA
website, and there's a link to that in the Dairy Prograns
website and the Dairy Program website is
www., ans. usda. gov/ dai ry.

JUDGE BAKER: Very well. So granted.

MR. VETNE: And finally, also available on the
website is one publication, perhaps two, on producer m |k

by state and county of origin, that is, mlk pooled in --
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in various Federal Markets, and it shows by state where
that mlk is pool ed.

JUDGE BAKER: That's on the website?
MR. VETNE: That's also on the website.
ENGLI SH:  For all Orders?
VETNE: Yes.

2 33

ENGLI SH: Do you nean to include in the
record the publications for all Orders?

MR. VETNE: | nean to include that entire
publ i cation because we've al so been discussing at this
hearing mlk |located in and pooled here, mlk from-- from
ot her places, mlk | ocated here and pool ed el sewhere. For
exanpl e, shipping down to the Southeast. Those ki nds of
novenment s have been identified throughout this hearing.

MR. ENGHSH BESHORE:  Are—yot—gothag—to W
al ready put the evidence in on this?

MR. VETNE: | don't think so.

JUDGE BAKER: Very well. Are there any
obj ections?

(No response)

JUDGE BAKER: Hearing none, then official
notice will be granted.

M. Vetne, anything further?

MR. VETNE: That's it. Thank you.
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JUDGE BAKER: M. English?
MR. ENGLISH: | also have sone official notice
mat eri al .
JUDGE BAKER: Very well.
MR. ENGLI SH: There's been reference to the

Sout heast Order deci sion that—was—+ssted term nating the

Mar ket wi de Service Proposal Hearing that was held in 1986.
That can be found at 52 Fed. Reg. for Federal Register,
begi nni ng at Page 15951, etc., for May 1, 1987.

JUDGE BAKER: Very wel | .

MR. VETNE: Your Honor?

MR. ENGLI SH: Also, --

MR. VETNE: Excuse ne.

JUDGE BAKER: Yes, M. Vetne?

MR. VETNE: [|'m not going to object to that,
but I -- | don't want by inference or interpretation to
suggest that because we've identified these prior
decisions for official notice, that reference cannot be
made to prior decisions, as a matter of fact, ++—the each
deci sion incorporates prior decisions and the findings

therein, so we have a conti nuum and we can refer to the

prior decisions, sort of like we refer to |egal decisions
by courts, it's -- it's part of the precedent that governs
our -- our comments here. That's all | want to say.
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MR. ENGLISH: | don't disagree. | usually do
this, though, M. Vetne, and | end up |l eaving one out, but
part of this is to provide the courtesy to everyone that

these are things that will probably eeffe show up +fr on

the brief and therefore | feet—youre—entitted—+to give
somewhat of advanced noti ce.

MR. VETNE: | agree. That's a good idea.

MR. EN6EHSH VETNE: Just so W we don't infer
that there's an excl usion of others.

JUDGE BAKER: Very wel | .

MR. BESHORE: Well, | just want to reiterate
M. Vetne's comments, so we aren't -- that we agree and
there's an understandi ng that noticing any of these
deci si ons doesn't exclude the use of references to
deci sions of the Secretary published in the Federal
Regi ster that m ght not be noticed.

MR. ENGLI SH: M. Beshore, | untderstand—that
absolutely agree with you. | don't have a problemwth
him | want to do this as a courtesy to the parties. |
know it happens sonetinmes that, you know, M. Vetne m ght
have the cite that | don't have or you m ght have a cite
that | don't have or vice versa, and this speeds the
process for all of us.

There's al so been reference in this Order to
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the proceeding that lasted a bit |onger than three days
with respect to cooperative service paynents. | think
that one |asted four nonths. There are two separate
decisions. The first decision at 32 Fed. Reg. 6401,
publi shed on April 20th, 1967. In that decision, it was
deci ded that yes, cooperative service paynents would --
woul d be permtted in this Oder, and then the second
suppl enment al heari ng was—toe—estabt+st the rul es
est abl i shed provisions for the—order how t hey woul d work,
33 Fed. Reg. 69 10978, published July 29th, 1968.

Also, I -- 1 do not have the exact cite, | know
it's available on the website, but there's been reference
here to the Pennsylvania M|k Marketing Order and the
prem uns issued thereunder, and so | -- it's a state
agency. |It's not a governnment entity, and | intend to ask
for at the tinme of brief official notice of various
documents fromthat state agency with respect to Orders
i ssued thereunder andfet over-order prem uns that are
i ssued and enforced in that jurisdiction.

JUDGE BAKER: Are they on the website?

MR, ENGLISH: |'m sorry?

JUDGE BAKER: Are they on the website?

MR. ENGLI SH: They are not on the AMS website
because they are not United States Departnment of
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Agricul ture docunents. | do believe they are avail able on
t he Pennsylvania M|k Marketing Board website, but | don't
know for certain, and if they are not, | will certainly
provide in the record ways that they can be found. M.
Beshore, for instance, certainly knows where they can be
found. He appears often in those proceedings as | do.

JUDGE BAKER: Very well. As you know, official
notice rs—granted basically is limted to sources which
are avail able to everyone.

MR. ENGLI SH: | do. These are public agencies
and they are available to everyone.

JUDGE BAKER: Very well. Thank you.

Does that conclude your --

MR. ENGLI SH:  Yes.

JUDGE BAKER: Very well. Does anyone el se have
anything to say, testinony to give, or evidence that they
wi sh to present?

(No response)

JUDGE BAKER: Let the record reflect that there
IS no response.

That brings us to the time to consider the
matter of the subm ssion of proposed corrections to the
transcripts and the tinme for setting the briefings which

wi Il occur hereafter. | am open to suggestions wth
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respect thereto.

MR. ENGLI SH: Your Honor, | believe the first
guestion is, when will the transcripts be ready? Once we
cross that bridge.

COURT REPORTER: It's supposed to be a five-day
delivery.

MR. ENGLI SH: Supposed to be five-day delivery.

MR. TGOSI: Your Honor, #m our experience with
t hese hearings around the country on different Marketing
Orders, that we've asked for five-day turn-around, but in
every -- in every case, they've always cone in nuch | ater
than five days later. If -- if | could propose two weeks
fromtoday, the Departnment would have it avail able on our
Dairy Progranms website, and two weeks from today woul d be
Septenber 27th, at the earliest.

JUDGE BAKER: In other words, you all will have
the transcripts avail abl e on Septenber 27th?

MR. TOSI: At the earliest, Your Honor.

JUDGE BAKER: Let's assume that that occurs,
how nmuch time do you suggest for the subm ssion of
proposed corrections to the transcript? Renmenber we've
got four full days of hearing.

MR. ENGLI SH: Two weeks, Your Honor? Which
woul d be October 11th, | believe.
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JUDGE BAKER: Very well. COctober 11th.

MR. ENGLISH: That's a Friday. Monday's a
hol i day.

JUDGE BAKER: Very well. Then October 11th is
the date indicated for the subm ssion of proposed
corrections to the transcripts.

Thereafter, what are the suggestions for
submtting briefs?

MR. ENGLI SH: 30 days thereafter, Your Honor?

JUDGE BAKER: Novenber 11th? That's a holi day.

MR. ENGLI SH: So, Novenber 12th?

JUDGE BAKER: Novenber 12th.

MR. TGOSI: Your Honor, my | also recommend,
what we' ve been doing in the past proceedings is that for
every day that the Departnent is late -- for every day
past the 27th that the Departnent is late in having them
t hat avail able on our website, the transcripts on our
website, all other -- that the date for the subm ssion of
corrections and the date for briefs would -- would be
extended the same nunber of days?

MR. BESHORE: That procedure has been -- has
wor ked very well, and | agree whol eheartedly with M.
Tosi's suggestion, Your Honor.

JUDGE BAKER: |"mnot famliar with that such
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proceeding. Usually | desire certainty with respect to
the carrying out of obligations, but I"'mwlling to go
along with that and yoeut—+ray—have we will nake this a
marvel of achievenent.

MR. ENGLI SH: Well, again, Your Honor, it
really has worked, and frankly, | think it provides for
more certainty for us, but | can understand that it hasn't
been sonething that you' ve done before. Literally, |
think alnost all of us in the room have done this, and we
woul d appreciate it if we could do it that way.

JUDGE BAKER: If you wish to do it that way,
the record will so reflect, and we'll | ook forward to
having a happy ending to this.

Are there any other matters to cone before the
heari ng? Yes, M. Vetne?

MR. VETNE: Yes. t+—don—t—have—aprobtemwth
On the matter of filing the briefs. W've also sort of
changed that a little bit in the past year or two. Mail
is still being screened and it will take sone tinme to get
that through and sonetinmes it doesn't get through. So,
our practice has been to provide an e-mail or fax. Most
of us use e-mmil-attached copy to the Dairy Division and
the Dairy Division then will make a copy and take it down

and get it stanped in with the hearing clerk. That way,
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they have their brief expeditiously and can start working

on it and -- and we al so send courtesy copies to each
other. It's not required by the rules, but it's a good
thing to do.

Thank you.

JUDGE BAKER: M. Tosi?

MR. TOSI: Yes, Your Honor. | have no
objection to that, but I would ask that if the parties are
asking ne to submt a copy on their behalf to the hearing
clerk, which I'm happy to do, that they specify that.

Sonetinmes I'mnot sure if they' re just sending a copy to

me as a courtesy or -- or if they're also asking nme to --
to deliver it to the hearing clerk's office as well. Just
pl ease specify and we'll take care of it.

JUDGE BAKER: This is what |'m wondering. What
if the tinme beconmes inportant? Whether a brief is tinely
filed or not, it's received in your office, but it isn't
filed until tater the next day or after the weekend otn.

MR. TOSI: Yes, Your Honor. \When soneone sends
an e-mail to us, included on that e-mail is the date and
time which that docunent was sent to us.

JUDGE BAKER: Yes, that presunmes an e-mil.

MR. TOSI: Yes.

JUDGE BAKER: Ordinary mail. Wuld you send
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ordinary mail thretgh M. Tosi?

MR. VETNE: Ordinary mail is the date of
postmark, not the date of receipt, and an e-nmail receipt
and postmark or postmark equivalent are the sane day.

JUDGE BAKER: All right.

MR. TGOSI: Your Honor, just as an interesting
tidbit, at our |last hearing, | got sonme things in the mi
where | could not determ ne what the post date was because
t he post office has been not been clearly stanping the
envel opes that the docunents arrive in, and in fact, with
the e-mail, it's sort of foolproof in the sense that it's
very accurate with respect to giving not only the date but
t he exact tine the sender actually hit the send button.

JUDGE BAKER: Very wel | .

MR. TOSI: That has not been a burden at all
for us.

JUDGE BAKER: Very well. Are there any other
matters to come before the hearing?

(No response)

JUDGE BAKER: Let the record reflect that there
are none.

MR. TOSI: I'd just like to thank everybody for
a good hearing.

MR. ENGLI SH: Thank you
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MR. 65+ ENGLI SH:  And, Your Honor, thank you.
JUDGE BAKER: Well, | thank you all.
Everything was well prepared and very efficient.
Thank you all, and the hearing is adjourned.
(Wher eupon, at 5:45 p.m, the hearing was

concl uded.)
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