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L. INTRODUCTION
This Brief, together with #ts Proposed Fiadings of Fact and Conclusions of Law, 3

A

submitted on behalf of Dean Foods Company, National Dairy Heldings LLC {U"NDH™ and

Prairie Farms, Ine. Al three entities endorse almost all of this Brief and the positions taken here
{Prairic Farms does not endorse the concept of fowering Class 1 differentials in the Northern part
ot the Order).

This matier comes before the Seoretary upon the request by some dary farmer

couperalives for g temporary, emergeney Class | {fluid mili) price increase for some aress w the

Mideast milk markoting order. The seff-styled emergeney request for temporary Class price

n

adpustments s bas stantially on the fact that USDA adopted changes for the Southeastern
markets effertive Mayv | of this vear. Although there is no real data available for what has

actually happened since May 1 in and among the various Tederal mulk orders, Proponents
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price sreases that would put the southern tier of the Mideast order ("“Uader 337
10 a heretofore unigue foderal milk order position beeause, 1fadopted, there will guite clearly be
higher Class T difforentials north and west of points south and cast. The Proponents claim that

this is necessary beeause “the Southeastern Orders are now better abbe to attract wilk om

<o Oirder 33 inte thetr markets and away from the local Mideast Order.” Bx.

for the Proponents and the heaving Record, there 15 an actund evidencs
oo this purported fact. The hearmg was called too quickly, and despite twa requests the hearing
record closed hefore real evidence could be made available for the Becord. An effort (o reopen
the hearing by Motion {iled after the hearing was closed was dented un Ocober 2, 2008,
Leaving aside the fact that the Secrctary is being asked to ncrease prices i ¢ reserve

supply area 7 twhen the standard for ostablishing a price is bused upon o price that is high

enough, but not lgher, to bring forth an adeguate supply of mill (7 U.S.C§ 602023 {2008}, the

J

cluim of an Baergency cannot be proved until after the evidence is examined; however, des e
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opeated reasonabie raguests o continue or reepen the heartng inorder fo capture that needed
evidence, Proponents are not interested iy carrying thelr burden of producing evidence, much

fess the different and distinet burden of persuasion as Proponents of “a new and differant Rude or

Order.™ 5 U080, § 886{dy; Divecior, Office of Workers” Comp. Programs, DOL v, Greeiwich

{1994y {holding that proponents of Rule or Order must both produce

evidenee and carry the burden of persuasion). Opponents carry no burden since they have not
advocated a rosult based upon the Hmited Hearing Notice different from the present Rule. This
is to suy that 3 the Opponents had not shown up at all, the Proponents would still have thely

hurdens of production and persuasion. The proposal cannot be adopted legally given the preserd

posture of the procesding.

M
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Bevond this futal procedural misstep Hes the fact that Proponents have not just

cretary has not rencunced in g way that satisfies established fegal standards, deviation from

o

the Secretary’s prior precedent establishing a national price surtace tor O

fgnoring this glaring

sy, 65 was done with the southeastern orders proceeding, is nol going to

make it go away. And feders] courts of appeal bave recently roundly eriticized und vacated

1. ¥

agencies’ actions for this kind of inaction in the face of past precedent, Woviar Energy, Ine v,

A

FERC 4TI E 33123800, Cir. 2007y Hundington Hosp. v, Thompson, 319 P34 74 {nd i

1

The proposal alse fails because. except for inter market alignment purposes,

P rOpHnents
and the Secretary can point o no mstance i the 70 vears of this program i which CUlass |

differentialy have been increased ina market which as a whole has more thay an sdeguate supply

of mitk. Bither the Mideast markeling arca is a reserve area {Proponents and USDA argued and
so found in the southeastern orders proveeding) or iHis not. Having found that 1118 a reserve
supply aree, the Secretary carmot Hnd otherwise now without creating anciher inconsistency,

Andd

¢ Proponents gooway out of thelr way to avoid inter market shigniment issues in
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seguesiering the lower ter of the Mideast market from the remainder of the federal order sy

m).
-~
st}

£

Again this is fatal because unlike the Seeretary’s decision in 1999 during Federal Order Relorm,

this hearing record does not “consider the feasibility or impact of a local or reglonal ssue on a

national busis,” 64 Fod. Reg, 16020, 16109 (Apnl 2, 1994),

For these and the other reasons discussed below, the proposal should be denied and the
nroceeding ferminated. At a minimum, the hearing should be reopened Uy order to cure, at least,

the fatal procedure posture of this proceeding,

i PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

387¢¢y, Dean, NDH and Prairie Farms request that the Secretat

mine each proposed fnding of fact and conclusion of law contained berein and rule

b

aily and individaally on them as required by § 337(¢),

Al ” e Lined L;iaics %pzuz ¢ (‘uu;t n W M ‘ "ﬁm that 2’4’mmw*‘a‘m§s Carry Both
fsotion .

Unfortunately the Record of this Proceeding 18 so weak and incomplele that s

DOLCRs

vy to revisit and examine basiv principles of administrative law because Proponents fatled

atterly to meet their burdens of proot under 3 VSO § 336(d).

The “Burden of Production” H

ot Been Made

The phrase “Burden of Froduction™ refers to the requirement that the praponent of a Rale

or Order must come o

revapd with evidence to support s claim, Until 1993, many cowrts and
authorities believed that this was the only burden imposed on Proponents of admimstrative reies.
These authoriies concluded that the Burden of Persuasion was not necessanly imposed oo
Proponents of rules such Proponents here. See Northwestern Elec. (oo v, Foderal Power

Comp'n, V34 724 740, 743 (0th Cir, 19433, offd, 321 US. 119 (1944} These authornities

coucluded that Proponents omly had the Burden of Production. fd But luaving aside the

T




discussion below thut Proponents’ burden s now clearly broader than that, ol authorities agreed
oven hefore 1994 that Proponents have to at jeast come forward with evidence to support their
claims, In this proceeding mvolving whether or 00t to change by way of tncreasing the existing
{lass | differentials, the Burden of Production means that the Proponents {and not the
Opponents’ cannot simply assert that there is an amergency and then rely on that purported
emergeney to refuse to permit the hearing record to receive the needed evidence supporting the
elaim for ¢ new Ruioor Order

A major reason for requesting the hearing as found {n Exhibit 12 (Request loy Hearing

submitied by Proponents attorney} was the Secretary™s emergeney changes @0 the Class
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P
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ditferentials and wwansportation oredit schemes in the Southeast, Tr. G

£ Wikl vou say that the recent changes

that have been put in effect in Appalachian i terms
£ i irereasing differentials are some of the biggest
ors i proposing these changes in the Mideast

e H
A

A Yes, That is & farge factor.
However, that now Rule was not finplemented antil May 1 of this vear and thus the impucts of
that changs in the Appalachian Order is simply unknown, USDA data, especially the kind of
excellent data produced by the Market Administrators” offices that i3 so often relied upon by
parties and the Seoretary, cannot and i3 not produced and made available 1o the pablic

ansd review and s

nstantaneousty, Mueh of this valuable dats works its way through a
ot published wntil some months atler the month for which the data was actually produced. With
an fplementaton date of May 1 for the Class T changes made to the two southeastern orders,

this Record does net even have complete daia of this valuable nsture for the month of May, let

alone June and thereailer. Most nuportantly, a semi-annuel study of milk marketing published

- .

Central Ordor Market Administrator for May and December has not yet been relegsed. In

the normal course it s released in early September for the month of May, This data would revest

g




what, if any, chauges are actually cccurning as a resull of the Southeastern market amenduoents.
T, 407408, But the point is that without the data, the Sceretary cannot make g reasoned
docision. Proporents did not even make the effort to explain how this purported shift impacted
the loval market, oiher than to say that it had, However, recent data published by Dairy Market
News {(nfiicial notive requested) on October 3 reveals that just the oppesite 18 happening

generally - significantly less mifk is being shipped in to that region this year than last
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Dhairy Market News, Ootober 3, 2008, This pattern generatly holds true for the past month’s

TEPOTLS.

O October H the day this Briet was due, a new even more dramatic report was issucd

o

showing cven fess milk being shipped indo the Southeast (offictal notice requesied):
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The assumption, because that ultimately is all i i3, by Proponents that the Southenst markets

would pell moere milk has just not proven ost to be correct. Thus, Proponents have not even m

»il“ii

their Burden of P

scord closed before the data regarding specilic

VI ’{\:f %3 t‘:a«tji,‘:‘.. Was

wed of that evidence, but not because of the Opponents who




sought snd stll seek W remedy this Proponent-inflicted wound, Dean, NDH, and Prairie Fanms
urged the Secrefary o keep the Record open until that evidence would 16 the normal cotrse

hecorae available i Septomber {we do note that as of October 14, that data bas not been released

as in past years). Proponents opposed this approach citing the “Emergenoy” {which has yet to be

iy the proposition that the Record needed o be closed. But this is the ultimate boot-

strap argunent in that leaving the Record open is sctually the only way w know whether a

Proponents hyvpothesive that actoal and meaningful quantities of milic have been draown away

from the Mideast (o serve the southeastern markets. There conld be any rasnber of reasons why
Proponents sish o deprive the Record of this mdormation.

Since Proponsnis carry the Borden of Production, the Seoretary can and should draw
K = B !

inferences given e stale of the general cconomy (at best fair), milk prices in general (nghy, per

capita reilk consumption (flat at best), and whether or not altemative mitk supplies from the
noarthesst or sosthwest more Hkely flow to the Southeastern United States. But the et remany
that the Proponents have not produced the necessary evidence {(a party's obligation to come
Syrward with evidencs w support its claimy, Office of Workers' Comp. Progeams v, Groenwich

[al

I Thaver, Bvidence at the Common Taw 335384 {1898},

Burden of Persuasion

Az discussed at length in Greenwich Collienies, the Administrative Procedure Act's

Burden of Proof reguirement onder 5 1L8.C. § 556(d) requires that Proponents not only produce

evidence in support of their claim, bot alse they must carry the day with the Burden of

Wil .

Persnasion. Office of Workers” Comp Programs v, Greenwich Cofifferies, supry, 312 US at 276,

1 Burden of Persuasion meuns that the porson advocating a rule must prove the need for

e not prove anvifung, and i the Agencey i m doubt, the Propononis

do nob carry thelr burden and the Rule must be rejected. fd. at 281,




This diseusaion is especiaily important because the United States Suprame Court clarified

in 1994 thai agencies cannot decide in favor of rules undess the proponent does carry its burden

af proaf. 4 Moreover, in this case, the Proponents have put on a very wesk case. Whatever

the Agency thinks of the alternatives (which were not sllowed to be Noticed for hearing because

the Secretary so determined that no alternatives could be heard - Tr. 403}, the Agency mast
determine solely whuther the Proponents have carried their burden. Opponents subamt that they

gy 3
b ol

Froponenis may not rely on bypothesis and conjecture when the aetual facts would be

o

availuhle bt for the rush to judgment. Simply calling the sttuation an cmergency {sn't ths

hroughout the federal order system on a natinnal scale? ) does nol

argument, 1

wmean that the Proponests can dispense wilh their burden of coming forward with actual evidence

supporting thelr hypothesis when such evidence is or would be avartable absent the assertion thut

thore 15 an omergeney and we cannot wait for the evidence. No case law supports the proposition

that a urilateral assertivn of emergeney justifies avoiding the burdens of proof under SUSC §

5564d). I fact, the cxpress exemptions the emergency rulemaking pernmis are very lomted and,

cature of repulation, cannot subvert the statutory requirements of 3 U.8.C.

= of Hearing must provide 13 days notice undess shorter thine detenmined by

C§ 9004 ay) and (23 a Recommended Dodision i required uniess the
Secretary fnds “that duc and imely execution of his functions imperatively and unavoidably
pequitres such ombssion” (7 CLERL § 900.14dN.  Indeed, “wrgency™ has been expressly rejected

by the 118, District Cowrt tor the District of Colwnbia as a reason to excuse following APA

cules, Cornation v, Sz, 372 F, Supp. 8K30 880 (D.D.C. 1974 ("Whatever the need [or urgent

action might have been, it was an insufficiont reason for abandoning the requirements of notice

and hearing 1 view of § Se(171..7)% So o the claim of emergency does not cut otf the wsual

equirements o provide evidence for this Record. On that score, Black’s Law Dictionary defines
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syvidence as “something that tonds to prove an alleged
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With the brefine schedule set in October, there 15 no

Segretary frowm permitiing relevant data that pormally

mitroduced into the Roeord — except the civeular fo

prevenis the Secretary from exantining the real evidence. 3

Pl

s 1 i an emorgeney doesn 't really matier because Witis an omie

changes sre procedural changes frecing up the Secretary to hold the b

2 decision more guickly and implement 2 decision more quickly.
based on Revord Hvidence

i a Rule

[ 1

Mueh was made at the He

inoreazse. The use of

changed it that diere 18 no suisset provision.

poratto sy autboniy nad

7

by the United States Supreme Court in Greamwich Callieries,

proposzd <

change.

e dats

Proponents regues
was st ponding) {Hx, 13,
recedved thelr hearing in August, Somchow September, 2007
ennugh of an emergeney to reguest the heanng.

may receive read dala from May espe

hat has pres
woudd already

ogic that the Bmuargency,

aring that the propoesal 15 for a Mtemporary™ O

Morgover, Proponents and th

Tr. 063, then made their request for Heards

to June, 2008 thare

ectalty and preferably June through August is deeme

el s Lo f¥ctionary, ath ed.

ented the

have been produced 1o he

st vet proved,

Thus, whether or ot the Secretary

rgency, then the onrdy

Pac

caring more quickly, render
The Decision mast sl be

and the Fmergency status has no substantive impact on the adoption

Yo

s | price

craporary sinsilarty is of no import since the rule 1s permgnent until it s

¢ Seeretary cannot

waives the evidentiary burden rules fmposed by the APA s clanhied
Al o thas wse of “nporary” or

“termvinedogy merely masks the fact that there is no evidence to support the

in Septembur, 2007 (while the southeastern orders proceeding

i hune { BExbibit 121 then

gwas not

But now waiting a short time so that the Kocord

o by

Proponents and the Seoretary’s delegates inappropriate because of Hus purported emergency.

N
1

The only real loser hure is the hearing Record

-and thos aovalid decision

cunnot be rendered,




wost imporianily, Ooponents do not bear the Burden of Persugsion even as they do not cary the

Rurden of Production either

)
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¢ Record Byvidence Does Mot Support the Proposad

Revend the lmtlec

[
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evidence avatiable for this Record and the fact that the Scorctary is

heing asked {szeind o abandon the nationally coordmated price surface fouad in Fedoral Order

Retorm {discossed in Part B below), the Record evidence is thin at best and subject to owiright

results oriented mantpulation o worst, A critical exhibit (Exhibat 5} created by the Marke!

Administrator 3t the reguest of Proponents, defines so-called Avatlable Milk for the M

ALV

iieast

market. The definition is Proponent driven and ignores alternative milk supplies based spon

arbitrary lines regardloss of whether the milk ts actually avasiable or not and regardiess of

whether oiher close milk supplics are available,

For mstance, mitk in and around Wooster s deemed © be available to Mideast plants in

the eastern seetion of the market even though according to these same Proponents, Wooster was

e sunply” ares for the southeastern markets. 73 Fed, Reg, 1194, 11X

{Fehruary 29, 20085 Now, that milk is more available {

o plants in the eastern Ohio rnarkel than

y the southwestern area of the sume marketing area even though it s supposed 1o be avadable o

e Southeast. By so defining the market for individual market arcas, the proposal is results

driven. 1 because Wooster milk 1s not really avaifable to Wooster srea plants because it 1 the

reserye supply for southeastern order markets, then the analysis of that nilk as available w the

Mideast ve. milk available © plants in the southwestern portion of the Obio market becomes

entively an arbitrary exercise in whether the milk is available or not. Thisis but one example o

why the Proponents” definition of available supply is suspect, and at Jeast arbitrary,

Maoreover, Pxbibit 12, and its attachments, oreates a new hazard for the Proponents. As

desertbed g separate motion to reopen this proveeding, Exhibit 3 data of Available Milk and




Bxhibit 12 submitted inorder to support the hearing notice have different volwmes (30%

different) for Avaiiabie Milk, The answer in the oppositions filed by Proponents and the UHlice

of Generat Counsel that Bxhibit 12 was not sworn testimony is of no moment. First, did the

by o that sebmission that is Exhibit 12 1o call the Hearing? Yes. Second, the fact

that 13 different, oven if not sworn, shows that how one calealates Available Milk is guite

obeiously arbitrary or even mathematically suspect. Whether sworn to or not, the Record ne

N

fas bwo different sets of numbers (one used by Proponents to justify the hearmg call and one

now pat into evidence 1o Justify a resuity. How much more artntrary can this purported

calenlation be? Regsrdicss, the differences in data for Exhibits 12 and 5 clearly raise substantial

By denying the Motion {0

e
e

tsanes of fust how arbiirary the Avaiiable Milk calculation actually

)

Renpen, the Seeretary has provented any understanding

fiust how arbitrary that caleulation is
or can be. The uncontroverted fact ramains that it s arbitrary.

Seeend, Proponents admit thal the Mideast order is  reserve supply area (indeod
Proponents relied apon Wooster, Ohio being the reserve supply tor Southeast), and yet now wand

in o murket that s straultancously a reserve supply. Binee (e

L4

an increased Class { poie

Agriculral Marketing Agreements Act (AMAA) calls for setting prices bigh encugh (but no

|,_«

highery than are necessary 1o bring forth an adequate supply of milk, the Seerclary has logiealiy
sutd that reserve supply greas should be arcas with lower, not higher prices. Thus o the 1999
Final Doeciston for Federal Order Reform (discassed at some fength below), the Secretary
concluded that areas with reserve supply {nine arcas) should establish o Cluss 1 price difference

v

over surplus milk products of $1.60. 28 to support current supply and demand condinions, 64

Fod Rew al 161100 This point is consistent with the alternative proposal to lower prices i the

upper tor of the Mideast Market to mateh this reserve supply concept. Proponents ignore ail of

o

thiis {even thongh they want o cat their cake and have it too by calling Wooster a Reserve Supply

arca one day, bui really not another dayy in demanding a price increase n one portion of the

ig

1A 4l



market. The prices alveady bring forth for this market a growing supply of reserve milk. Higher

prices cannet be justtfiod under the AMAAL

the tact that Proponents ignore that this market is o reserve supply for the

omsistont w

southeastern opder aveas, they insist on increasing the Class | prives within the southwestern fier

of the Mideast markel. The proposed result would be higher Class 1 differentials in this tier of

Mideast market than in northwestern tier of the southeastorn markets. Traditional, long-standing

o

LISDA policy s to “stair-step™ milk from reserve supply areas to where the milk is needed o
order to achiove offivient movements of nutk, This stair step approgch means that the

povrdinated pricing scheme does not have price spikes 1 the nuddie of it

Secretary’s nativ
that is Propomonts can point to no history or Federal Order Retform pabionaily coordinate prive

result that results 1o a bigher Class 1 differential price to the north and west tior plants cast of the

Mississippiy that are Iigher than prices to the south and cast.

ool

This is logival because a price spike of this nature would logivally ereate an economic

incontive W stop the shipment of milk at the higher priced location to the north rather than
encouraging the milk 1o move to where it 13 needed farther away. This could further create

yneconomic movaments of milk by drawing milk north and west since milk south and east does

not actually recelve bansportation eredits, Proponents ignored this issue, bat one must

acknowledge the possibiitty that producers south amd cast, who are inehigihle for fransportation

-

credits, would Blely look for the highest price. Establishing higher Class tdif

closer arcas north and wost may well draw milk “backwards.” Tr. 291,

But the proposal suppanted by Proponents achieves thal very resull - g price spike for

Hana, Ohio and West Virginia, [ order to avoid this rather obvions

plants in southern ir
prodiem {vet another example of glossing over USDA precedent), Proponents attempt 1o sidesiep

this argunent by pointing 1o the existence transportation payments, pools and eredits, Howevar,

as the questions by UISDXA"s foderal milk market order specialist astutely make clear, the

i




geonoraies and purposes of transportation credits ave diffevent from Class Dilifferentials, Tr, 281
282 Unlike Class 1 prices which are shared across the pool, transportation payments are direct

incentives to deliver milk to individual Class | nuilk processing plants. Opponents expressty

request that the Seeretary either not use the transporiation credit funds issue 1 this analyss

1 difference or that the Seerctary mstead expressty fad that Class |
differentials and tansporiation credits are different both in purpose wnd seope as well as in
ceonvanic impact on those paying and those receiving the eredits. Thus, the term “effective
£lass | differontial” used {10 Opponents’ knowledge for the fiest time in this proceeding) is ofne

moment. A Olass i

erential must be compared to a Class | difforential, not o some hvbrd
another market that carries a different purpose and economse mpact.

As discussad in Part C below, there are allematives that exast that wre not merely viable,

%
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hut superior in lght of Proponenis” faihure to come tforward with produced evidence and thar

wability to carry separately their Burden of Persuasion. Whether or pot those options can

actually be adopted as a result of the existing notice of hearing is of no moment especially m

Hght of Proposents’ failure to meet thelr Burden of Production, The Seeretary should instead

terminate §is proceoding vy reopen it with additional proposals pernmited,

3
b

Finaity, none of the actual evidence goes to the purported emergency that has yet to he

A

establivhed. Fvery macessor testified that they are actually reveiving mulk both before wnd after

R

the Muay 1 effective date for the changes in the southeastern orders that sparred the reguest oy
hearing (Exhibit 12) But oven more telling is the reference in Exhibit 12 to Jasper and Newton

s

Bt

countios showing that 80% of the milk produced there is pooled vu another federad order. That

was true before armt! afier May 1, so the guestion s so what? This is the ulumate bootstrap

surnent. We already know because Propouents “told us™ and becsuse the vy se found in

the southeastern orders decizion that the Mideast Order serves as the
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smergency action i the southeast. But the omergencey then was the Southeast, Now the
emergendy 1s in the Mideast because the Proponents say so. 1 this kind of argument holds waer
then the distinelion between emergeney and nog-emergency action truly has lost all sipnificance.

Al a mintmuom, more 1s needed to call all of this un emergency.

i, The Proponenis Connot have the Secretury Lawhally ienore Precedent,

Opponents admit 1o some frustration that thelr arguments in the Southeast regurding a

autional price surface based upon the Secretary’s pronouncement in 1999 that the price surface

<

arust be considered from 2 national, as well as Tocal or regional perspective, has been ignored.

P

woblem because the Secretary 18

See 04 Fed, Reg

16109, ¢.b. This frustration 15 a Tegal

not perpsitied 1o ignore his prior precedent without a logical explanation hat i not merely whim,

ted

it is not up i the Courts {or the parties} fo infor what the Seeretary’s position is vegarding his

straight Une precedent from Federal Grder Reform m 1999, There the Seovetary went ot of hig

£

way to adopt @ navonal Class [ pricing surface, saving that such g national surface was necessary.

Now without explanation there is quite dearly abandonment of the national price surface

not encugh to say that markets are aligned {and Opponents hers maintain that they ave not
because aligrment was only one clement of the Class { pricing surface adopted. By definttion

you canned have a nationally coordinated price surface if the Secretary reverts to Order-by-Unrder

Clags Dpricing. The foilowing are some (not ntended to be exclusive) listing of guotations from

the Final Decision in 1999 gdopting a nationally coordinated price surface along with

enthetieal discussion analyring those statements in the form of precedent:

goision adopts a Class | pricing structure that provides

wives for greater structoral efficiencies in the assembly and

Hipreent of mil ix and dairy products, In conjunction with other
OTInS ed in this decision, the adopted Class | price

3 im the necessary changes needed 10 improve milk
onsolidated markets.

Class 1 pricing structure is interwoven with other federal order

i

S




provisions and provides “changes needed to improve milk pricing” in all markets},

b

wadopted Class | pricing stucture uilizes USDES moded results
cnwn plant focations and establishes differential

‘ i‘is;:i'iih;- sutficient revenue o assure an adeguaie

e maintaimng eguity wuong handlers s the

9
aa‘;}éu%c d iw‘f all
feve t il
supply © 3‘ milk
minmiem prices they pay for itk bought imzr dairy farmers.

fd {maintwining handler eguity §s & separate factor from the national structure),

w reinem effort provides the opportunity to consuder and
ally vonrdinated Class 1 pricing surface that uses

getablish an ciﬁ"'lf A
loegtion safiya”*n'au ts 10 the differential lovels to price milk tor Huid

iy the United Siates,

wse 0 Every County
fd. {the opporianily o consider and establish a nationally coordinated Class [ pricing surface was
eritioal to Federal Crder Reform).
4l factors were considered m selecting a replacement for the

current Class ©price struciare that served o form the eriteria used
o exanmne options. First, a Cluss price siructure must be

sidered from o pational, as well as a local or regional,
Hve, Many comments from mdustry addressed
yg issues from g foesd or regional perspective 1 the

«i%m-'ci(z;a m,m of optons presented mothe PRL These commeents

sded valuable information about particelar markets but

v did not consider the feasibility or impact of a local or
sue on a pational basts, While remaining mndfud of
sonal concerns, USDA has alse evaleated alternative
ng structures from a national perspective, as should be

wipeoted, given the national concerns expressed about milk

pricing.

The term used is “must” with respect to national prospective; the Secretary

fifoag 16109, ¢
didn't say “ordinariy” or except for “amergency” or “temporary” {whatever that s without o
sunset provision) a nationad priciog surfuce will be considered. The Secretary used the absolute
mandatory term “must”. Now the Proponents wounld have the Seoretary abandon that without so
much as by viar feave” oxplunation, There is aothing n the Record to suppost tis

abandonmerd,

P




Finaily, a Class T price strocture must meet the requirements of the

AMAA, The broad wm of the AMAA 18 to establish and maintan

J THATK or the Federal maik order prograns,
1% aohi ‘vc’i *'mmm’n ihmu&h clagsified pricing and pooling,

L2

ing, it is recognized that the objective of the

A VEAA 18 10 stabi 11 76
set market prices. The pricing oriterion of the AMAAL section

ng supply and demand for mitk and its products. In this
consideration was given to whether the proposed prices

would generate sufficient revenue for producers necessary o
sriniain an adequate supply of milk. Equally important, the prices
aeed o provide eguity © nmmﬁuh with regard to raw product costs
ired by section 608¢(3) of the AMAA.

as fk;a.j Li

it Cmaittaining handler cquity Is a separate factor from the nationa
Bt some changes are needed 1o assure that this program romaing
viahiz 1o serve the neads of the dairy industry and the public well
tde the 2 sl a‘;cni‘z,nj,«’.

id. Order Reform changed Class | differential stractures fiv

regional, 1o be also nutionaily coordinated in order to serve the public in

T

Corduryy. Thus, the Seoretary adeguately explained throughout pages 10108 to ¢

was alioning course anad adopting a nationally coordinated pricing structure m 199

years fater the

. R TS TR NN S0 iy e b Y g i
g‘m:«d’:ﬂki J G?ﬂg REEEM GRS dbdn(lf..ﬂ} ihose ;1 in“ 5 i{’i f% (.-Cﬂ.i‘»ﬂ}' ang ot

and regioned priving based upon 24" *Century concepts. Bul turning bao

explanation not provided in this or the prior Southeast record.

udonied class §pricing structure will establish Class T milk
;‘;r‘;::{-m tat will resull in a sulficient supply of milk for the national
svsten of reformed and consolidated milk ordurs.

”I
§

Fa,
Pl

dowt 101EY, 0.2 {a sufficient supp!

wsaed earlier, 1 is important and appropriate that the Class
D struture recognize all uses o milk The classitied pricing
svstem of the Federad midk order program will continue 1o value
.’%wé ;3 in the highest-priced class. The higher-priced
3 ation encourages all milk o frst satisty Class | needs and
v ::\;w'fic d Class 1 pricing structure accomphishes this,

!

vy

L)

> the muarketplace with minimuom prices, not o

GOKe{ 183, requires prices that are reflective of cconomie conditions

I structure}.

i strictly

. oy o 5E
the 21

YR why e

G oJust ¥ and ©

who said this would provide long term visbility for the federal order

o sintetly Jocal

K requares an

Iy of miltk s aiso dependent on national price structure}.




dittonally, it continues to constder the cost of moving nnlk from
3 j ‘**‘ia‘nz for Class T use, a consideration tmportant to
(1 ug o TA and ﬂptm*} 18 supporters. This s refiected s
structure, recognizing that m supplying nulk for
ure;:d. produets, demand for z*(xzznhia-‘,«tu_;cd products

a market’s ability to procure milk for Class { needs. |
this way, :Efae adu; ted Class { priving t ueture appropristely
considers all uses of milk as a national Class { pricing structure,

oy

i

o
s
I

fd et 16118, ¢34 yoeture on national basis also takes into consideration all clasy

mrices of milks this is something else ignored by Proponents” presentations here and 1w the
southesstern markets).

Moreover, in Federal Order Reform, in discassing the establishmuent of Order 33 in its

seat form, the Sevrctary noted the followang: “The only population centers of the marketing

aven that do not appest to have adequate supphes of nearby milk are Indianapohs and Cimeinnaly,

Ny

in the southern portion of the area.” A, at 16060, ¢.3. This means that USDA in adoptimg, the
nattonaily ecoordinated price surfscs already knew thut the markets now deemed by Proponenis o

B 2y
s

require nev, higher Class 1 differentials were, within Order 33, more deficit than others,

Monetheless, the existing pricing relationships were found to be equitable bebween and among

Wandlers both within this market and without. Thus, Proponents cannot say that anvthing has

he fitne of Federal Order Reform, Simce no changes have been demonsivated m

this Record and since the Secretary already took the milk populstion/production issue into

secount, ne one can point to & factual change in milk production/population as a reason to

change the regulation s required under Mower Felicle Mirs, Assn of the 17

More recently, some of the Proponents here requested that the Secrctary adopt

transportation credits within the Mideast Order because of allegabions, hike those made i this

mg the Seuthern Her caused them to ncur unrecovered costs. Tusttwo

years aga, in 206, the Secretary also rejected ths effort:

in




Due o the lack of data detatling the total cost of procuring
merdul supplics of milk and an estimate of the annual
generated hy the transporiation credit, no finding can be
at Proposat 9'should be adopted. Of particular concern is
hility that the oredit could be applicable to currert and
arrangements. This would result in a producer
cear-round basi: 'ii“si is pof reluded
,;mi St pvim or marketwide services.

The oroponents” testimony throughout the proceeding stressed that
they are -mm} to recoup their tr;m‘épmm on costs from the
marketplace. However, the evidence does not support these
EESEILONS, i%u?? D3P A and MMPA witnesses revoaled that they are

able 1o churge Class 1 handiers adequate over-order ;‘}mz’nimm m
sif ransporiafion Costs.

decision vontinues to find that govermment mtervention
vad ;? on of the proposed vear~-round transportation
0L W arranted. Thc record of this proceeding

(September 13, 2006). Proponents i that case

«

considered, but rejected, the oplion of mercasing Class [ ditfferentials w some parts of the market
beeause Ychanging the Class | price surface would have been very difficult and concluded that
aroviding for transporiation eredits would be a satisfactory alternative o pricing problems. 71

.12, Having been tumed down on transportation oredits, sorne of the same

Proponents who proviously acknowledged the difficalty in changing Class { differentials, now
seek that very result, And vet, thoey no longer think ivis difficult. But it s for sl the roasons
stated in thos Hrief Moreover, what has changed fuctually since 20057 Nothing, or at the
miinimum, nothing demonstrated in this Record. Thus, Proponents cannot justify altering
Agency action when there is no change in circumstances that resulted in turning down a sumilar
propesal based wpon identical facts.

Hut i it fust Opponents whe shoald be heard here. The Cowrts routinely (espectaliv in

the last seversl venrsy excoriale agencies for setting a precedent in a Rule or Adjudication (18

-y
N




makes ng difference in the case law) and then disregurding that precedent. The Secretiry
adopted a procedent {Ulags | price surtice smust be national), but now does just that and ignores
These cases vleardy establish that the Secretary muost articalate the rationale for departing
from that preceden. Tgnoring # does not work., The Southeast decision provides so direct
rationale for doing what was done. That iy, the Decision does not say why and how what wus

dene justifies departing from the precedent, The D.C. Cireuit clearty reguires more of the

This argament 18 much more thapy merely that the Seeretary farls 1o meet the

Seeretary,
requirements of reasongble rolemaking set forth in the Moter Felivle Mirs, case. Thereis a
whole Hne of cases from D0 Cireuit and others that refuse to conmtenance this kind of Agency
getion - but sgain the fanlt Hes not with the Secretary but with the Proponents in attempting to
cirpumvent nationaliy coordinated price structure Jssues. Indeed, please recall that the

£

e for reguiring emergency action in the Mideast 1s that the Seoratary

pay

Proporents’ own rati

followed the Proponents” down the regronal, not national, road in the southeastern orders, Now
repairs are clatmed 1o bo necessary o the Mideast because of the changes in the Southeast.

Leaving aside the fact that Opponents 1 the Mideast warned of this very result in the

{a nationally coordinated price surface was abandoned, given

southeastern orders proceed:

P

the Secretary’s own agsertion thal prices must be coordinated nationally i 1999, one cannot
resist the obvious - “Duht”

Perhaps Proponents are unaware of the recent line of cases holding ag s most strictly

to aceount for fatling to follow {and i many instances a proclivity simply to tgnore) past

¥

precedent, all o the agencies” pentd. In Fhunfington Hosp v, Thompsen, 319 F 33 74,75 (Ind

&

Clir, 20073, the Seerclary of Health and Human Services did not simply change a reguiation

withow adeguate explanation & lo Motor Fob, Mirs., the Secretary ignored his own interpreiation
of the underlving stututory anthority in adopting a different rationals for u regulation. In holding

that the regulation gdopted was invalid, the Court said that this “is the very meaning of the

s




i e

arbitrary wnd capricious standard” Id. feiting Indep. Peorcivum Ass 'n of America v, Babbiy, Y2

P3G 1248, 1260 (000 Cir, 1996y, In Ramaprikash v, Federal Aviation Admin, 346 F.3d 11

pu—
past
P
o
-

112223 {10, i 20033, an airline pidot whe had engaged i otherwase license disquabifving

persoral actions, nonetheless had his Heense suspension reversed beeause the Ageney ignored is

own prevedent regarding when i could bring the suspension action. In Billams Gas

)

Sl Coasi Ca, LP v FERC, 475 F.3d 319, 320-21 (D.C, Oy, 2006

. the Agency
made multiple Gndings regarding s own jurisdiction that ignored past prevedent. The Court

reversed the Ageney's fndings. In Wesrar Energy, sigra, 473 F3d a1 257-39, the D.C. Ciraut

walidated as beine arbitvary and capricions FERC s disparate adunmistraive treatment of

v

different providers without providing any explanation; while sorse providers were granted

feowny in fhng des e Petitioner in Westar Erergy was held to strict rafes. See, alve,

Flaoud v, Ashorsft, 350 F.3A 204 (1st Chr, 2003) {reversing Ageney action because Courd could

not determine whether Agency had found a way to distinguish o seamingly inconsistent CHSTY
Amanfi v, Ashorof, 328 F.3d4 719 (3d Cir, 2003) (reversing Agency decision that was

inconsistent with Sen prior precedents and ULS. Atiomey Generyd comunentary) and NV Cross

P77 (D.C. Cir. 2004} freversing Ageney decision
that did not discuss and distinguish past precedents).

Unfortunately with this weak record, the Secretary is anlikely fo be able to articulate why
e shonald depart from that procedent regarding nationally coordinated Class | price surface
indeed there 3 uo evidonce in this Record that justfies . That circles back t the Proponents’
futlore to produce evidence and to persuade. That 1s not the Seeretary’s fault, But it s not the
Secretary’s job o ke Hercules clean up these Augean Stables. The mess is just too big and

should be shandoned msicad.




{ The Heonomies and Altematives

The rush o judgment has left the Record depleted of information 1o meet either the

Burdan of Preduction or the Borden of Persuasion. Proponents also rely upon a new term -~

“Avatlable Mitk.” While the term, definttion and its caleulation are suspect, the dustration 1o

¥

> Record clearty demonstrates that the Mideast order has an ample supply

make 1t has merit, T
of nutk. Thus, to make their case the Proponents has to subdivide the order and cow aterm w an
attempt 1o show v need for change. s doing so, the Proponents provide tor the Becord @
porsuasive argument that te Mideast Order is a collection of three orders. While the evidence in
5 Record Jacks the ngor used in Federal Order Reform, the demonstration shows it has
potential to meet all the oriteria provided enough time 1o tully vet and consider. While the

Proponents attenpted 1o leverage these differences as a rationale for the Secretary to raise Class |

1
i

differentials in the Southern fier this i3 an action that will expese plants 1o lost business und cost

consumers money, Tr. 3435-354 and 363372, Such results are inconsistent with the AMAA,

3

which calls tor setiing prices high enough (hut ne higher) than are necessary 1o bring forth an

=
[oey

adeguate supply ofmitk, 7 ULS.C § 602(2) (2008, The Sceretary has an obligation {o explore
order reconfiguration through anether hearing, Such an explorstion could ymprove the marketing
conditions, reduce any perceived disorderty marketing and not harm consumers. 1L is expecied
that Proponents witl continue urging that the Secretary rush to judgment; however, ignonng reud
and realistic alternatives that would not raise prices is not an exempton front formal rulemaking
wrovided for under emergency proceedings i correcting any disorderly market conditions could
he achieved. Curmation, supra, 372 F Supp. at 889, Opponents do ot believe the present
Record vontams evidance of an emergencey.

To build the case for the Secrctary 1o take senously alterative proposals for another

proceeding, Dean Foods prepared, i a rush, Exhibit 22, which since the close of the bearing has

heen corrected for ansposition and other excel spreadsheet errors; the spreadsheet i exeel
20

SRRt



§:

format has been timely shared with the parlies as a spreadsheet rather than a Portuble Document
Formaet {PDE document 1o permit the Secretary and all interested Parties to examine and use
the same model, Bxdnbit 22 was designed to provide for the Secretary o simplistic view of what

thres separate orders could look like based on the dats available to the record. Sueh work could

dod loved by the Market Admingstrator’s office, but would require greater

bac

iime than was made avatiable in this hearing process. Tr. 407-4-8. Extubit 22 attempts to

recrente the Class {demand by marketplace following the Hnes provided in the Cooperatives”
data regoest,
To summarize Desn Foods testimony, after Class T demund 18 determned, the moded

.

then allocates the Order Class H, 1 and Y milk sccording to the Avatlable Mk, Even though

it i butlt upon a suspeet, and manipulated, definition of Available Milk. the mo

£

ation areas should have lower diversions than fower utibization greas. The

ides that higher iy

A"\"t

vesuits of Fxhibit 27 are susanzed betosw:
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The point of the ilinstration is the that breaking up the Mideast Order into three orders would
nrewvide three difforent blend prices to move itk from where its located to where it is needed,

The highest prive would tvpically be the Soatheast (June-07 is the anomialy but would have been

more than corrected by the existing Class | differential structure). This wouald strengthes the
attraciiveness of milk deliveries to that market by changing the distribution of funds rather than

changing the price handbers are required to pay.




in the Proponems” argement for the need for price increases, the focus was on the

jncreases in the diesel price. b Inoking at reported diesel prices as was used m Exhibit 12 page

32 ¢ for a gallon of diesel 18 now down to 33875 gal

tpet pri god o epd,

pie epgal w bty (official notice
requested). Une has to go back to March 17, 2008 to find a Jower price, neurly three months
prior to the Proponents’ request, Looking ot heating ofl forures, which has a high correlation
with diesel prices, would suggest that the diesel prices will continue to head lower. So w the
degree the Proponents were arguing for an emergency it scems the real emergency is arpund the

fact that eiven enough time their facts will change jost ax is oecarning today, But the so-catled

ernergency is clemrly fess today than in Augost. This fack of facts torther high

raponents’

faslure to meet the Barden of Persuasion. 1 also should encowage the Secretury that there is
simne for facts that spely o current {since the Southeast change was purporied to have cansed the

oroblom) conditions 1o be admitted into this Record together with an expanded hearing notice
issued 1o consider breaking the Mideast Order fnto multipte orders,

Clearly the Sevretary hes the right and duty o reject the proposal and this Briet has
offered ample reasoning for such action, In testimony otfered by Dean Foods seversl
alternatives were alse offered. 1t is the belief of the Opponents that reopening the hearing using

a peww and expanded hearing notice to consider breaking the Mideast Order inlo multiple orders

A

wouid be the best setion the Secretary could take. A hearing to consider breaking the Midesst

Order indo mudtiple ordoers is preferred over the Seerctury’s rejection of the Proponents’ proposal.

seretary’s option to reject the proposal, Dean Foods and NDH would
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sumport the Secretary’s action to recogrize the change in the marketplace, mainly milk supphes

"

have grown and are new miore surplus in the northern portion than when Federal Urder reform
curred {mitk sunnly and demand balance s not something unigue to the northern ter of the

Mideast ovder, which further suggests the real solution is a national evaluationd. While Prairie

3




Farms does not support this specific proposal, the other parties of this Brief rocommend adoption

of the Alternative io Fropesal 1 otfered by Dean Foods: Tro 403-304, This is the only point

where { et are not i full dgrecment.

W ¢ balanced. Farmers do not like commuodity prices, specifically cheese,
butter, dry whay, o NPDM 0 go down. However, there is o point where there s more sapply

than demand and the market corrects by moving prices lower. This marketplace bas the same

problem only i s regional in nature, Just as lower commodity prices signal datry farmers to

decrease produciion and inviie consumers 1o inorease consumption, so toe we need the same

signal i the sorthern avoas of the Mideast Order. While the Seoretary™s statl

guestioned dairy producers” receptiveness to this, it would likely be viewed more fovorsbly than

the alternative, no FMMO, Having ne FMMO would ehminate the sharing of low powider

Hisproporiionally be borne by the producers who fiivested n these

returns. These values wo

woiltties, mannly the cooperatives. This unpopular action is consistent with market conditions, is

& belter alterative for datry farmers, and would require an sppropriate act of leaderstup on the

part of the Secretary in balanging supply and demand with an eyve toward keeping prices no

higher than necessary.

v
bk

. CONCLUSION
fn reversing an ageney action which hike the one requested here tgnored the ageney’s own
fom R 1 fae .

past procedent, the Cireuit Jadge, now Chief Justice, Roberts opened his Opinion with the

¥

fnitowing perfectly apt discussion

1 Hand once remarked that agencies tend to “fall into groo .amld

w\'r ‘\LS
IVES, i}zw (md '-m « you e get them eut” iuﬂi.\u Hand

o
Lad




Resnaprabash, 3346 ¥ 3d a1 1122 {citation omitted) {reversing saspension of priot’s cerhificate on

the prounds for driving under the influence of aleohol because the ageney tatled o adeguately

explain its departures from s own precedent). Opponents here urge the Seeretary net 1o fall into

s {ignoring snd refusing to maintain Federal Order Reform requirament of a national Class

a grove

Crnonents support g national price surface and urge 4 retum o that reasoned

rulemaking, But tis proposal is just another diteh and God save the dairy industry i we got

NOH and Prairie Farms urge the Seeretary to rejoct the Proposad and terminate

stk inat Dean

the proceeding,

Thelenn LLP
701 Eighth Street, NOW.

Washington, .00, 20003

Attorneys for Dean Foods Company.
Natronal Dairy Holdings 1LLC,
and

Prame Farms, foc




