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Continental Dairy Products, Inc. (* Continental”) submitsthisbrief and proposed findings of
fact and conclusions of law in support of its proposal to eliminate depooling in the Mideast
Marketing Area. Continental is a Capper-Volstead cooperative and markets milk in the Federal
Order system, including in Order 33. All of Continental’s members are located within the Mideast
Marketing Area, and some of the milk of Continental is marketed in the Mideast Marketing Area.

Continental supports the adoption of Proposal Five above all other proposals offered to

address the problem of depooling.



The problem of depooling and the associated problem of |oose pooling have been adequately
described by several witnesses who testified at the hearing. Any amendment to the Order should
reflect the Department’ s assessment of the most effective meansto protect the interest of producers
and consumersin an orderly supply of milk to the consumer market. See7 U.S.C. 8608c(4). Tothat
end, Continental’ s proposal was drafted with the goal of eliminating the ability of plants to depool
and re-pool a will. Among alternatives, the Department should adopt Continental’s proposal
because it will most substantially curtail the incidence of depooling in the Mideast Order.

Inaddition, Continental supportsproposal one' s*doubledipping limitation” and opposesthe
transportation credit in proposal nine and the various permutations offered at the hearing.
Continental neither opposes not supports proposal two, but instead urges the Department to hold a
national hearing on Continental’ s zone-out proposal which “isbeing held in abeyance.”

. Continental supportsregulationsto eliminate depooling.

A. The Problem of Depooling

Addressing thetrue causesof priceinversion and negative PPDsareissueswhich arenational
in scope and beyond the scope of this hearing. However, the problem posed by the ability to
exacerbate anegative PPD through depooling is critical and pervasive and must be addressed in the
best way possible:

Depooling isaproblem becauseit resultsin different returns for milk sales. Milk is

only depool ed when theresult means more money for the handler who depools. Since

by definition Class | milk cannot depool, then the Class | sale is adways

disadvantaged when milk isdepooled. The handler with Class| salesmust draw from

margins in order to pay a competitive pay price because his regulated returnis less

than that of the depooling handler. If it cannot or does not meet the depooled

competition, the Class | handler riskslosing its milk supply to a depooling handler.

Gallagher Tr. 244.



Current regulations permit milk to movein and out of the pool at will, without consequence.
In atypical month, 1.5 billion pounds of milk are pooled on the Mideast Order but in months when
the Class | priceisless than the blend price, depooling reduces that figure by approximately one-
third. When prices return to “normal,” the depooled milk returns. Ex. 6, Table 5. The only
economic consideration for the handler of non-Class | milk is whether the instant monetary return
would begreater at the blend priceor the Class price. Pool distributing plantsand the producerswho
supply them are the only order participants |left without the opportunity to make this decision, and
are accordingly, disadvantaged.

To alow pool plantsto leave the pool and re-enter at will adversely affects producers who
are unable to depool. In April 2004 the Order PPD would have been $1.67 more if an economic
disincentive to depooling Class |11 milk had been in place. Ex. 7, Request 5. Similar positive
benefits would have accrued to Order 33 producersin January 2003 ($0.01), March 2003 ($0.01),
July 2003 ($0.07), August 2003 ($0.42), September 2003 ($0.16), October 2003 ($0.08), May 2004
($0.74), and December 2004 ($0.29). Id. The “real world” impact of these losses was testified to
by a parade of Order 33 producers who feel the impact of depooling in their monthly checks.

As a matter of equity and fairness, manufacturing plants that pool when they take money
from the pool should aso pool when they need to pay-- share and share dike.

B. Continental’ s proposal five offer sthe only complete solution to the problem of

depooling.

Because depooling is a problem for producers and adversely affects the ability of all

producersto sharein the returns from salesin the marketing area, the problem should be addressed



as strongly as possible. See e.g Kinser Tr. 949-50 (criticizing past actions as “tweaks or small
patches when more concise and meaningful action was needed”).

The true question the Department must answer iswhether to provide an end to depooling or
areduction in the amount of milk that may be depooled. Theindustry has presented the Department
the usual litany of alternative proposals to deal with the ease of reattaching depooled milk to the
order. The various proposals al have, ostensibly, the same goal. The differences among them
concern the degree to which each prevents depooling from occurring.

If depooling is the problem that has been portrayed, which Continental believesit is, then
any solution that only partially addresses the problem isincomplete and, therefore, inferior. Among
the alternatives, only Continental’ s proposal five comprehensively addresses the issue. The other
proposals only incrementally address depooling and should not be adopted aslong as proposal five
isaviable aternative.

Continental’ sproposal would prevent aproducer who depool ed from reentering the pool for
one full year. Unless the producer lost his Grade A permit or was a new producer, no exception
would be permitted. Market administrator’ sexhibitsand testimony established that if proposal five
werein placein 2004, milk that had depooled in April would have remained out of the pool and in
subsequent months the PPD would have been higher by as much as $0.61. Ex. 10, Request 9. Of
course, that milk might have never depooled in thefirst place. For April 2004, that would have had
a positive impact of $1.66 on the PPD. Id. Either scenario is an acceptable outcome for the
producers who derive their income from the Order 33 pool.

No other depooling proposal can boast such an impactful result. The other proffered

alternatives permit some degree of depooling without penalty or an avenuefor reentry into the pool.



The exact impact on the PPD has not been calculated, but the negative impact of depooling that
proposalsfour, six, seven, and eight would allow would be greater than theimpact of any depooling
under proposal five.

In that they would keep milk out of the pool for afixed period of time, proposals four and
eight are facialy similar to Continental’s proposal. However, the ability to deliver ten days
production to a distributing plant provides away back into the pool for many who might depool.
Where large segments of the market are controlled by a small number of players with substantial
Class | access, the opportunity for significant depooling remains:

Q. Would you agree that even if it's a requirement that they deliver ten days

production for an entire year for a-- for an organization that has alarge percentage

of Class | deliveries, probably more than a third of their milk, it does allow them

some flexibility to, as you say, play games with the Order?

A. That isapossibility.

Q. That they would -- if there were, for instance, 40 percent Class | milk deliveries,

they would be ableto, perhaps, depool and then over the next 12 months have those

farmers re-pooled back?

A. I think you may have some challengesin -- on that scale because you're -- al the

farmsaregoing to haveto have 10 days of milk production get to adistributing plant.

So you only have a 30-, 31-day window, and in February then you have a 28-day

window, so | think there's going to be some challenges. It's not awide open door, but

| would agreeit is aso not perfect.



Q. It wouldn't be easy and it wouldn't work for everybody, but with a handler with

accessto Class| plants, alarge amount of accessto Class| plants, thereissomeroom

for games for shift (sic, gamesmanship) to be had under Proposal 47?

A. Yeah. They shuffle the trucks, that could be done.

Kinser Tr. 1021-22.

Proposalssix and seven limit depooling by applying a115% percentage limitation to pooled
milk. These proposals would still permit limited depooling without consequence. Ex. 7, Request
12 (A 115% limitation would have permitted depooling of one-third of pooled milk for periods of
priceinversionsin 2003 and 2004). Inaddition, proposalssix and seven would permit any depooled
milk to reenter the pool by delivering to a distributing plant. Proposals six and seven are not
solutions to depooling; they could be more accurately described as limitations on depooling. To
permit a plant to depool some of its milk and then re-pool the following month sends the message
that depooling in moderation is a permissible tool to enhance income for a subset of producers.
Depooling should not be encouraged; it isdetrimental to long-term producer interests. Thevery fact
that these options were designed with the intent that some depooling be permitted should be
sufficient reason to reject them.

Given the chance, the industry will depool milk, though dairy producers demand different
behavior. Everyonewho can depool does so becauseit makesthemmoney. Theindustry hasproven
time and again that where a regulation can be exploited, exploitation will follow. One needs only
to look at this hearing record for evidence of such behavior.

. “DFA, MMPA, Dairylea and NFO, depool milk when economically advantageous to our

members and logistically feasible.” Gallagher Tr. 2009.



DMS evaded the relatively strict depooling limitations in Order One by shifting milk to
Order 33 when locked out of the Northeast. Gallagher Tr. 326-27.

“DFA has an obligation to its members to maximize the returns to those members based on
al legal methods availableto it including whatever provisions are in one Order or between
Ordersthat allow it to maximize the revenues for its members.” Gallagher Tr. 408.

“My cooperative [DFA] iscriticized when we depool. Our members expect that we will act
in their best interest at al times. We have to play by the rules as a defensive move when
others depool and have the ability to pay higher pricesto their producers.” Croner Tr. 480.
“Since we have diversions of surplus milk to stand alone manufacturing plants, we depool
when it is advantageous. Although we do this, we do not feel that doing so is in the best
interest of Federal Order.” LeeTr. 492.

“Stopmebeforel kill again.” LeeTr. 507 (describing theindustry’ s seemingly ireconcilable
positions of depooling when advantageous but requesting depooling restrictions).

So, faced with a seria killer pleading for intervention, what is the Department to do? The

answer is simple. Take away the weapon; don’'t smply exchange a knife for a gun. Whereas

proposals four, six, seven, and eight are different weapons downgrades, proposal fiveisas closeto

disarmament as we can get.

Dairy producer witnesses asked for stringent reform. In fact, many demanded that the

depooling solution ultimately adopted be as strict as possible:

“[W]e would tend to support the most rigorous of standards for access to the pool and
penaltiesto dissuade local milk handlersfrom capricioudy exiting and re-entering the pool,

within practical limits.” Wolfe (Ohio Farmer’s Union) Tr. 174.



. “[W]e are not in support of any quick reentry into the pool. In other words, if -- it's our
position that it ought to be -- if you leave the poal, it ought to be six months before you get

back and so forth.” Lausin (Ohio Farm Bureau) Tr. 390.

. | like the more stringent [depooling proposals]. In other words, like, once you depool that

you stayed out longer. Rohrer Tr. 397.

In contrast, the witness testifying in support of proposal seven indicated a desire for only
limited reform. Gallagher Tr. 207 (goal of proposal sevenisto“mitigate” depooling); 252 (proposal
seven does not eliminate depooling but is a “modest” solution). In effect, these organizations
requested that the bleeding bereduced, not stopped. Presumably, themorelimited reformswill leave
these organizationsthe ability to depool by removing only a percentage of their milk from the pool,
structuring their deliveries, and moving milk between markets as has been done in the past.
Assuming that the cooperatives could hel p themsel ves, thosewho did not depool when it wasto their
financial advantage would be breaching their fiduciary obligations to their membership. Those
producersin Order 33 who do not have such flexibility will remain disadvantaged.

Accordingly, when asked the question, “ Shouldwe* mitigate’ depooling or should weshould
implement the strongest possible sol ution to prevent depooling altogether?,” theanswer must bethat
we act with strength.

Continental’ s proposal provides the greatest economic disincentive to depooling and is the
strongest available solution. Accordingly, we urge the adoption of proposal five.

[I1.  Continental urgesa prompt hearing on its zone-out proposal.
Continental takesno position on proposal two becausewe believethat the changes suggested

in proposal two would be unnecessary if the Department were to consider a*“zone-out” or “zone-



back” scheme that would price distant milk in away that reflectsits location value and the cost to
bring it to market. In fact, the Department was asked to include such aproposal for this hearing but
declined to do so. Instead, the proposal was“held in abeyance.” Ex. 30, p. 36. Now isthetimeto
announce such a hearing.

IV.  Continental opposesthe Transportation Credit in proposal nine.

Continental opposes transportation and assembly credits generaly. The Federal Orders
should set Class | differentials at alevel sufficient to attract milk to the areawhereit is needed and
should limit the amount of milk pooled on the Order to a reasonable reserve supply. The fact that
the pricing surface in the Mideast Order may be insufficient to attract enough milk to fluid plantsis
evidence that suggests these pay factors are out of balance.

Continental opposes the transportation credits outlined in proposal nine. The evidence
suggeststhat the credits, asconceived, would benefit primarily thefew cooperativeswho introduced
and testified in support of the proposal. Those close-in producers supplying a plant will support,
through reduced blend prices, more distant producers. Thisisin clear and direct violation of the
“nearby” differential prohibition of Zuber v. Allen, 396 U.S. 168 (1969). Thoughinanegativesense,
the purposeisto make milk more valuable based on its proximity. Close-in producersreceivelittle
benefit from a credit that excludes milk shipped less than 75 miles. In Order 33, thisincludes a
substantial number of independent producers shipping to Superior Dairy and Smith Dairy. Rohrer
Tr. 395; Steiner Tr. 880; Soehnlen Tr. 1096. In addition, at least one witness testified that the
convoluted scheme would actually foster inefficient movement of milk to capitalize on the credit.

Lee Tr. 498-99.



Most problematic, however, isthat the credit would be retained by the handler in those cases
where the milk is shipped from a non-cooperative producer. Thisintended result isinequitable on
itsfaceandwill havetheeffect of drivingindependent producersto cooperatives. While Continental
and its members obviously believe in the benefit of well-run cooperative associations, the choice of
any individual producer to join or to refrain from joining in cooperative marketing should be one
made freely. Continental opposes any measure that in purpose or effect eliminates producer choice
in marketing milk.

Proponents of the transportation credits suggested that paying the creditsto the handler was
appropriate becausetheindependent producer presumably negotiated atransportation cost in making
adecisionto ship hisor her milk. Gallagher Tr. 535-39. But wouldn’t the cooperative have made
asimilar decision? Infact, the cooperative should have done so and a so probably received an over-
order premium in addition to the federal order minimum price. Rasch Tr. 597-99. This premium
would include the cost of supplying (i.e. transporting milk) to the plant. If not, then the over-order
agency and the cooperatives should do so instead of saddling all producers with the cost.

Proposal nine benefits a privileged few at the expense of all.

V. Summary

Continental supports proposal one on “double-dipping.”

Continental takesno position on proposal two and urgesthe Department to notice anational
hearing on azone-out provision for all federal ordersinstead of tightening pool qualificationsorder-
by-order.

Continental opposes proposals four, six, seven, and eight regarding depooling as they will

only foster additional gamesmanship.
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Continental supportsits own proposal five as an effective depooling disincentive.
Continental opposes proposal nine regarding transportation credits.

Respectfully submitted,
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