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MORNI NG SESSI ON
(8:05 a.m)

JUDGE BAKER Good norni ng, everyone. Good
to see everyone here. | want to thank everybody for
their participation yesterday. W nade consi derabl e
headway and | do want to thank you for your cooperation
in these proceedings, particularly M. English and M.
Beshore in acconmobdati ng wi tnesses that had to be taken
out of turn.

This is the second day of our hearing
relating to Ml k and the Central Marketing Area. And
we are now ready to proceed.

M . Beshore, M. Cooper.

MR, COOPER Yes, M. Stukenberg was asked to
bring certain data that, yesterday and he is prepared
now and | understand the Parties would |ike to have
that first.

JUDGE BAKER. Onh, very well. Wuld he take
the stand, he is already --

MR. COOPER So, M. Stukenberg could return
to the stand.

JUDGE BAKER: You have al ready been sworn, M.
St ukenber g.

Wher eupon,

DAVI D STUKENBERG
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havi ng been previously duly sworn, was recalled as a
W tness herein and was exam ned and further testified
as follows:
FURTHER DI RECT EXAM NATI ON
BY MR COOPER

Q M. Stukenberg, could you please supply the
data that you were asked to bring yesterday?

A Yes, sSir.

This relates to Exhibit nunber 7, information
prepared for Elvin Hollon. And on the Table BFA,
nunber two, the question had cone up whether for the
nmont hs of Decenber 1998 and Decenber 2000, whet her
m | k, not pooled, was included in the data set. And
based on our information contained in the office and so
forth, and we reviewed it, it does contain ml|k not
pool ed.

Q And for which nonths is this?
A This is for Decenber 1998 and Decenber 2000
and | canllt say for sure about Decenber of [96. W
di dnllt go back and check that one.
MR, COOPER Ckay. No further questions.
JUDGE BAKER: Does anyone have any questions?
Yes, M. Beshore.
CROSS EXAM NATI ON

BY MR BESHORE
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Q Just for clarification to nake sure the
record is clear about this, M. Stukenberg. Wen you
say the information with respect to Decenber 1998 and
Decenber 2000 contains m |k not pooled, in conpiling
that information, does your office basically assenble
mlk, or report information with respect to mlk that
has customarily been pool ed, was pool ed the prior
nmont hs and things of that nature, but may not be pool ed
this particular nonth because of a price relationship,
and report that as mlk that is essentially mlk
involved with the order?

A That is correct. And it is based on the
payrol |l information provided by the responsible persons
payi ng the producers.

MR. BESHORE: Ckay. That is all | have.

JUDGE BAKER: Thank you. Are there any other
guestions? Apparently there are none.

MR, BESHORE: Ch, | did forget. There is one
ot her question | wanted to ask by way of clarification
Wth respect to the order, order operations and not
specifically with respect to this exhibit.

BY MR BESHORE

Q | posed the question to M. Hollon, as I
recall, with respect to whether during the so called

free ride period for supply plants, in Order 32, there
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is any limtation on the amobunt of m |k that may be
associated with that supply plant? Any limtation

i nposed by the order with respect to the anount of mlk
that may be pooled on the order and associated with

t hat supply plant?

A There is no limtation so long as the
producers have been associated with the market.

Q kay. So, if the producers had their one day
delivery, whenever it was, and the supply plant had
qualified during the performance nonths, during the so
called free ride nonths, that supply plant can
associate an unlimted anmount of mlk consistent with
the order, regul ations.

A That is correct.

Q And report themto the order.

A That is correct.

MR, BESHORE: Thank you.
JUDGE BAKER: Thank you. M. Vetne.
MR VETNE: Yes.
CROSS EXAM NATI ON
BY MR VETNE:

Q M. Stukenberg, | am John Vetne.

On the exhibit with respect to Decenber, what
was it, [96 and [098, it includes mlk that was not

pool ed, that would ordinarily have been pool ed.
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A If the price relationships woul d have been
correct, or wthin normal alignnment, the mlk would
have been pool ed.

Q You made sone judgenent as to what woul d have
been pool ed and what counties m |k woul d have been
pool ed in?

A Well, the judgenent cane through, the
hi storical association with these producers on the
mar ket ed nont hs past.

Q Ckay. And let ne just ask one nore question,
following M. Beshorells | ead to go beyond that.

During the tine since the Federal Order of
Ref orm deci sion cane into effect, has your office had
occasion to publish any, any notice in respond to our
request for an upward adjustnent of perfornance

requi renents to supply to distributing plants?

A An upward adj ustnent, neaning in --

Q Meani ng - -

A I ncreasi ng the percentages?

Q I ncreasi ng percentages. Has any, has any

requests |like that been published to get nore mlk to
distributing plants during the past al nost two years?
A Yes, there was.
Q It has been published.
A Yes.
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Q And what was the result?
A It was deni ed.

MR. VETNE: Okay. Thank you.

JUDGE BAKER Thank you, M. Vetne. Are there
any other questions? There appear to be none. Thank
you very much, M. Stukenberg.

(Wher eupon, the witness was excused.)

MR. BESHORE: All right, at this tinme, Your
Honor, we would like to call WIIliam Si ebenbor.

JUDGE BAKER: Very well, M. Siebenbor

(Pause.)

Wher eupon,

W LLI AM SI EBENBOR
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

Dl RECT EXAM NATI ON

BY MR BESHORE
Q Wul d you state your nane and spell your | ast

name for the record?
Bill Siebenbor. S-I-E-B-E-N-B-OR
Ckay. What is your address?
661 Northeast 45" Street, Trenton, M ssouri
What part of the state Trenton | ocated in?

North Central part.

O » O » O

What do you do for a living?
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Dairy farner.
How | ong have you been a dairy farmer?
Twenty four years.

kay. Tell us just alittle bit about your

We have a 90 cow i ntensive raising operation

We are | ocated about 100 mles fromhere, Kansas City.

W started intensive raising about 10 years ago. W

raise all of our own replacenents, raise our own corn
buy our hay.

Q Ckay.

A My wi fe teaches English, the kids are gone.

Q -- keep you busy.

A Yes, yes.

Q Are you nenber of DFA?

A Yes.

Q Do you hold any capacities within DFA as a
producer representative?

A | do. | amelected fromour |ocal district
that includes the north part of Kansas City, about a 12
county area. | also amchairman of the Central Area

Counci |

and vice chairman of the Cooperate Board, one

of three vice chairnmans.

Q
A

The DFA Cooperate Board?

Yes.
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Q kay. Now, what is the Central Area Council

of which you are the chairman?

A | believe it is 11 states or parts of 11
states. It is Wsconsin, Mnnesota, North Dakot a,
South Dakota, lowa, Illinois, the northern half of

M ssouri and Nebraska, Kansas, and the western portion
of Gkl ahoma.

Q How many nenbers are on the Central Area
Council or howis it conposed? Wat is the --

A We have about 5500 dairy farnmer nenbers.

Q Ckay. And the Council, itself, is elected
representatives of those 5500 dairy farmers nenbers, is
t hat correct?

A Yes, just like I am We are divided up into
48 districts and each district has an el ected
representative to one of three region boards within the
Area Council.

Q Ckay. Now, has the, does the
responsibilities of the Central Council include
overseeing, nonitoring that DFAs marketing of mlk in
t hat region?

A Yes.

Q Can you tell us, M. Siebenbor, how the pool
of mlk, how the operations of Order 32, since January

1, 2000, have been, what the experience has been in
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the Central Council in ternms of how Order 32 has
operated since January 1 of 20007

A Well, in our, in this Kansas Cty area, our,
our Class | utilization has dropped from what ran
normally in the md-40s into the upper 20s. What used
to be about a 45 percent Cass | utilization is now 27
percent, 28 percent. It is has been particularly
difficult in our area council because of we border
Federal Order 7, in alot of areas, in Illinois,

M ssouri, Kansas, Cklahona. And we have producers,
Central Area Council producers three mles down the
road fromthe Southeast Area Council producer and w de
price discrepancies in mailbox paid prices.

Q How wi de?

A Two dollars, $2.50. And Central Area Counci l
producers are disillusioned with the co-op at tines,
the Federal Order system because of this. | think we
have cases where the two producers go on the sane mlk
truck. But, but they find these wi de price
di screpancies and it is disheartening and naturally to
see that happen.

Q By those, did you anticipate those types of
price discrepancies as the orders were consoli dated
after January 1, 2000?

A No, as dairy farmers, we did not. W, |
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really donllt know what we expected. W have very
little input into that, as you know, but, but, the
consolidation of the orders seemto be follow ng the
trend of the industry and the nunbers of farnmers are
declining and consolidating as our buyers of mlk. And
it seenmed |like a reasonable action for the Departnent
to take. W just did not expect to see these types of
di screpanci es.

Q Do you see the sane kinds of discrepancies in
paid prices in the northern part of Central Kansas?

A W do not. W do have discrepanci es,
naturally because mlk is priced according to markets,
and there are discrepancies, but for a variety of
reasons, and | donllt know all of them | nean, sone of
them are cheese prem uns, sone are conpetitive issues
in the upper Mdwest. But, mailbox mlk prices seemto
be much closer in the Central Area Council in the
north, than in the south.

Q Is the Central Area Council, which includes
the 11 state region that you have descri bed, supportive
of the requested changes in Order 32 that are being
advanced by DFA and others here in this area?

A Yes, we are.

Q Ckay. Let ne ask you just a bit about

Proposal VI, which hasnllt been testified to at |ength
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yet. That relates to the advanced price, so called
advanced price paynent under the order.

Have you noticed since January of 2000, any
change in the, first of all the check you got for mlKk
at local deliveries in a given nonth?

A Yes, we have. The advanced paid price is
lower. | amnot sure how nmuch, but, you know, 10
percent or some, enough that you noticed that when you
sit down to pay the bills twice a nonth, why that
particular check is lower than it used to be.

Q Ckay. Has that nade a difference in your
personal , your personal --

A Dairy farners are very dependent upon this
twi ce nonthly paynent, and personally we structure
virtually all of our farm paynents on a nonthly basis
because our incone is nonthly as opposed to crop
farmers or sonebody that sells calves twice a year
And any tinme one of those checks is lower, then it
i npacts us in a negative.

Q Are you supportive of the request that change
in the rate of paynent required for that advanced
price, as proposed in Proposal VI?

A Yes, | am

Q Ckay. And the Council is supportive of that?

A Yes.
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Q kay.
(Pause.)
BY MR BESHORE

Q As a director, as chairman of the Centra
Council, | take it, M. Siebenbor, that you are, you
are briefed fromtime to tine about the federal order
i ssues and federal order operations, but do you
consi der yourself an expert on howthe rules are set?

A No.

Q O the technicalities that --

A No.

Q Wuld it be fair to say that, that, you know,
as chairman of the Central Council and as a dairy
farmer in this region, what you have noticed and what
you are concerned about is that the utilization on the
order has gone down dramatically your price has gone
down dramatically and it has created nmarketing
difficulties within the Central Council because of the
di screpancies with other, nearby area paid prices?

A Absol utel y.

MR, BESHORE: Ckay. Thank you.

JUDGE BAKER: Thank you, M. Beshore.

Are there any other questions? Are there any
guestions? Yes, M. Vetne?

CRCSS EXAM NATI ON
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BY MR VETNE
Q Good nor ni ng.
A Good nor ni ng.
Q I am John Vetne. | amattorney for a group
of six upper Mdwest area dairy co-ops.

You gave an illustration of two producers
with mlk on the sane truck, having different prices.
| just want to make sure that | understand, even though
everybody else mght. | amnot sure | do. Wre you
referring to two DFA producers, first of all?

A Yes.

Q And two, that would be two DFA producers,

well, producing mlk in largely the sane nei ghborhood.
A Yes.
Q Whose m |l k was going to the sane plant?
A Yes.
Q Manuf acturing plant or --
A Probably not. In this area | was referring

to, it is virtually all fluid.

Q Ckay. But, the two producers woul d have
their mlk priced on two different, under two different
fornmul as?

A Yes, one being a Central Area Council nenber,
the ot her being a Southeast Area Council nenber.

Q kay.
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A And both area councils utilizing those blend
prices to pay their producers.

Q kay. So, if DFA nmenber mlk is shifted in
its marketing, say a producer is taken and associ at ed
wi th sonebody in the southeast, that producer becones a
menber of a different council?

A No.

Q The mlk is priced by a different council?

A Vell, letlls see. No, the, | donllt believe it
is priced by a different council. It is priced by the
Central Area Council, but with that blend price
utilization in that order that is in Federal Oder 7,
that we are speaking of. But, it would continue to be
priced by Central Area Council

Q Ckay. The mlk going to Order, fromthe farm
going to Order 7, as far as what the producer receives
woul d be priced by the Central Area Council

A That is correct.

Q Ckay. And the, if | understand correctly,
the decision to associate that mlk with Oder 7 is a
deci sion not nmade by the producer but by DFA

That is correct.

Q And that would be a Council decision?
A That woul d be a managenent deci sion.
Q Are you distinguishing fromcouncil --

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

377

A Yes.
Q It is not regional, it is nationa

managenent ?

A No. Area, it is regional nmanagenent.
Q Regi onal managenent .
A Area council managenent.

Q Area council managenent fromthe states that
you listed earlier in response to M. Beshore.

A Yes.

Q That area. Ckay.

And so it woul d be managenent that decides in
the distribution of noney, the revenue to DFA, that the
producer, whose mlk is going to Order 7, the marketing
of which, over which that producer had no control, that
producer gets nore noney in his mlk check than the

producer going to Order 327

A That is correct.

Q Ckay.

A That is correct.

Q Does, does a simlar scenario occur to a

| esser degree in the northern tier of Order 32, where
32 neets wth the upper M dwest?

A Yes.

Q And woul d there be simlar marketings in

whi ch there m ght be two producers whose nmlk is in the
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same truck, who farmin the sane county, who m ght be
nei ghbors, and they receive different blend prices?

A Vel l, they would both in that scenario, they
woul d both be Central Area Council nenbers.

Q Yes.

A That being the difference. The scenario |
descri bed, one producer woul d be a Sout heast Area
Counci| nenber, the other producer a Central Area
Council nmenber. |In the case you are describing, that
woul d all be Central Area Council

Q Ch. And if the producers are all Centra
Area Council nenbers does that nean that they donllt get
a different price?

A No, they would get, well, they would, their
m |l k would be priced according to the markets that it
is marketed in. They just would not have to deal with
the crossing of area council |ines issue.

Q Ch, | see. Okay. But, it still, it still
coul d happen and does happen then that two farners,
bei ng nei ghbors, having mlk on the sanme truck in the
northern tier, going to the sane manufacturing plant,
woul d received two different prices dependi ng upon
whi ch mar ket DFA decided to associate their mlKk.

A I would agree with that, yes.

Okay. Do the producers ever have any,
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i ndi vi dual nenbers, ever have any control about which
mar ket their mlk is going to be associated with?

A Well, we visit with managenent about it, but,
t he Board, for exanple, or our individual nmenbers do
not make that, does not make that decision.

Q Okay. And is it the council of which you are
t he chair, that makes deci sions about how regi ona
revenues are going to be distributed or is that sone
ot her group of board nenbers?

A Vell, we, we are, we famliarize ourselves
with it, but the dividing of the dollars, we | eave up
to our managers. As we all know, where we would |ike
for the dollars to go.

MR. VETNE: Yeah, | can imgine that board
room scene. Ckay. Thank you.
JUDGE BAKER: Thank you, M. Vetne. Are there
any other questions for the w tness?
Yes, M. Beshore?
REDI RECT EXAM NATI ON
BY MR BESHORE

Q Just one question, M. Siebenbor, one for
clarification.

Is it possible that the producers, who are in
close proxinmty where onells mlk is, one producerls

m |k has gone to Order 7 and the other producerlls mlk
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is on Order 32. They may be | ocated nearby each ot her,
but not necessarily have their m |k picked up fromthe
same truck

A Yes, that would be the nost |ikely scenario.
We are using an extrene case, probably not a good
choice of, but, yeah, that is a nore |Iikely scenario.

MR. BESHORE: kay. Thank you.

JUDGE BAKER Thank you. Are there any other
guestions? There appear to be none. Thank you very
much.

(Wher eupon, the witness was excused.)

JUDGE BAKER M. Beshore.

MR, BESHORE: W have no further testinony
with respect to the pooling issues. M. Hollon does
have a further statenent, which we would plan to hold
to the end of the hearing, relating to the, to Proposa
VI as well as comments upon the request for energency

action on the issues in the hearing.

JUDGE BAKER: All right. So, you, as
proponents, have presented everything you want to
present at this tine.

MR, BESHORE: At this tine, yes.

JUDGE BAKER: Thank you very nuch, M.

Beshor e.
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Well, that brings us then to those who are
proponents of the remaining proposals, nanely eight,
and on.

MR. ENGLI SH. Your Honor, it m ght nmake sense,
M. Yates is a wtness for Suiza Foods. He has a
comment on the proposals one through five and eight.
And then maybe M. Vetne can put on his testinony,
about proposals one through five. And | believe one of
his wi tnesses, but if we could have M. Yates as the
next Ww tness.

JUDGE BAKER M. Vetne? | think we are going
to hear M. Yates, first, are we not?

MR. VETNE: Yes. | just wanted to nmake a
procedural query.

JUDGE BAKER: Yes.

MR. VETNE: A real line this tinme. Your Honor
request ed proponent testinony on the other proposals.
| amnot quite sure what that mght elicit, but, I
woul d like to suggest, if it is possible, we have a
di screet set of proposals, one through five and seven,
concerni ng which there has been proponent testinony by
proponents. | do not know if there are additional
supporters of those proposals, but, they are also in
the nature of proponents, and if there are any, they

ought to conme next. And then so we keep all of that

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

382

issue in the hearing record bundled in the sane pl ace,
I would Iike to be able to present opposition to one
t hrough five and seven, before we go onto ot her
proposal s.

JUDGE BAKER Well, that is a good suggestion.
Just fromthe information | had, M. Vetne, | did not
know that there would be additional testinony, but if
there is on those proposals, we can hear that now.

MR. ENGLISH | think that was the direction

was headi ng, because M. Yates is going to do exactly

t hat .

JUDGE BAKER Oh.

MR, ENGLISH. As it happens he has a brief
comrent on eight as well, but it is primarily comments

one through five.

JUDGE BAKER All right.

MR. ENGLI SH. And then, | may be wong, but I
t hi nk that naybe all of the people who will testify in
favor of portions of one through five. And that would
make sense for you to put on as to testinony agai nst
one through five and then we can go to eight and nine
and then cone back to six, because six | think is
conpletely different fromone through five and seven
t hr ough ni ne.

JUDGE BAKER: Very well. Let nme inquire. |Is
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t here anyone other than M. Yates, who does wish to
offer testinony with respect to Proposals 1 through 5?
MR. ENGLI SH: And then M. Vetnells.

JUDGE BAKER: And M. Vetne has, yes, that
woul d concl ude, all right.
Then M. Yates, will you cone forward.
MR. ENGLI SH: That would be great. And we are
passi ng out prepared testinony.
JUDGE BAKER Ch, thank you
Wher eupon,
ERNEST YATES
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR ENGLI SH:.
Q M. Yates, could you state your full nane for
t he record?

Er nest Yates.

O

And by whom are you enpl oyed?

A Sui za Foods.

Q And for how | ong have you been enpl oyed by
Sui za Foods?

A Four years.

Q And in what position have you been enpl oyed

by Sui za Foods for four years?
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A Director of Dairy Procurenent.

Q kay. And prior to that time, by whom were
you enpl oyed?
Fl em ng Foods.
What was your position at Flem ng Foods?
The sane.

For about how many years?

> O >» O

About 10 or so.

Q And prior to that did you have experience in
the dairy industry?

A Yes, | worked for a regional dairy
cooperati ve.

Q And for how long did you work for that
regi onal dairy cooperative?

A Fi ve years.

Q And were you involved in mlk procurenent at
that tinme?

A Yes, | was.

Q And prior to that tine, what were you
enpl oyed as?

A School teacher.

Q Have you had any ot her involvenent in the
dairy industry prior to that tine?

A | was raised on a dairy farmin M ddl e,

Tennessee.
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Q Wul d you pl ease give your prepared
st at enent ?
A Yes. M nane is Ernest Yates, | am Director

of Dairy Procurenent for Suiza Foods Corporation.
Sui za operates seven predom nantly C ass | poo
di stributing plants on Order 32, Meadow Cold Dairi es,
Del ta, Col orado, Meadow Gol d Dairies, |nglewood,
Col orado, Morningstar Foods, G eeley, Colorado,
Robertson Dairy, Denver, Colorado, Land to Sun,
dlFallon, Illinois, Meadow CGold Dairies, Lincoln,
Nebraska and Meadow Gol d Dairies, Tulsa, Cklahoma

Qur ability to obtain raw mlk for O ass |
bottling and our resulting raw m |k procurenment costs
are tied directly to pooling provision of federal mlk
orders. In particularly as a Cass | bottler, that
pays the Class | differential on the vast majority of
our mlk, it is inportant to note that it is blend
prices, and especially relative blend prices that nove
mlk to where it is needed.

The new central order follow ng Federal Order
Ref orm has created special challenges with respect to
relative blend prices. AM in Federal Oder Reform
believe that the new central order woul d have a 50
percent Class | utilization. The proposed final rule,

64, Federal Register at page 16072. Instead, centra
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order Class | utilization of 28.6 percent for the year
2000 and 25.4 percent for the first nine nonths of 2001
are far below that predicted Class | utilization |evel.
The difference in Class | utilization has real world
I mpact .

Qur Land to Sun Qperation in dFall on,
[Ilinois has provided excellent if difficult exanple.
Ona Cass | differential at the Land To Sun facility
remain virtually unchanged, $2.01 per Federal Order
Ref orm and $2. 00 post Federal Order Reform It is
significant that the post Federal Order Reform bl end
price return to dairy farners at that |ocation relative
to dairy farnmers delivering to plants regul ated on
Order 5 and 7 has deteriorated significantly. W now
have difficulty procuring mlk for that |ocation even t
t hough prior to Federal Order Reform there was never
any such difficulty in procuring mlk at that |ocation.
The loss of local mlk in Mssouri and Illinois to
ot her marketing areas is illustrated on Table 11 of the

Mar ket Admi ni stratorls Exhibit 5.

For Illinois, for the first nine nonths of
2001, mlk produced in Illinois and pooled on Order 32
is down 46 mllion, 479 thousand, 764 pounds or five

percent. Simlarly mlk produced in Mssouri and

pool ed on Order 32 is down 68 mllion, 705 thousand,
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064 pounds or 20 percent. Wth Federal Order Reform we
have nearly identical Class | differential but a
significantly lower relative blend price at dFall on.
The rel ative blend price difference, which is in
Engli sh Nunmber 9 Table, between St. Louis and
Evansville, Indiana in 1998, pre Federal Order Reform
was 38 cents. In 2000 the relative blend price

di f ference between these sane |ocations was a $1. 80.

We are paying essentially the sanme but have a
| ot |l ess potential to attract the mlk supply. Federa
Order Reformhas put St. Louis distributing plants at a
conpetitive di sadvantage. W do not object to the
present |level of price, if that is needed to encourage
an adequate supply, but at |east sone of the dollars
that we are paying should be used to attract ml Kk
supply to our plant. Unfortunately, this does not
occur.

Wiile this hearing is a legitimte attenpt to
deal with sone of the underlying problens resulting in
| onered blend prices, we believe that the sol utions
proposed | argely deal with the problens at the margins.
The real question we ask is whether Federal O der
Reformas a result of legislative action has resulted
in a federal order which is so | arge, geographically

di verse and subject to such different narketing
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conditions as to be unreliable. Stretching 1223 mles
west to east, fromthe Meadow Gold facility in Delta,
Colorado to the Prairie Farns Plant in Onley, Illinois,
and 600 mles north to south fromthe Dean Foods
facility in Suez Falls, South Dakota to the H ghl and
Dairy plant in Channel, Cklahoma, a central order has
resulted in blend prices at the various |ocations cost
rather than alleviate disorderly marketing.

Wi | e adoption of proposals that nake
di stance m |k performor choose not to be on the pool,
should result in higher Cass | utilization and thus
hi gher bl end prices overall, we doubt that adoption of
t hese proposals will in any real way deal with the
problenms we are facing and attracting on mlk supply at
dJFal lon. W have a similar problemattracting mlk to
the Delta facility in Western Col orado. Again, a
problemthat did not exist prior to Federal Order
Reform Utimtely, the question for USDA with respect
to the legislative command that federal orders decrease
rather than increase disorderly marketing condition, is
whet her the Central Order neets the declared policy of
t he AMAA.

We urge i medi ate and energency consideration
of both these issues in this hearing and the |arger

i ssue that we have raised today. As to the hearing
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proposal s under consideration here today, we have the
followi ng specific comments and reserve the right to
support or oppose specific proposals on brief.

Pooling of mlk nust be directly tied to
performance. There is no justification to permt
pooling of all mlk on the Central Order regardl ess of
the location where it produced, unless that mlk is
actually a viable source and available to the fluid
mar ket that generates the pool dollars. Moreover,
there is no need for the sane mlk to be qualified for
pool benefits on two orders, regardl ess of whether both
of those orders are federal, or one of the two orders
is a state operated marketw de pool. The handl er on
such, of such m Ik should choose on which order the
mlk will be pooled. Double pooling of the same ml Kk
sinply should not be permtted. The narket
adm ni stratorflls chart titled [OEnglish Nunmber Six[ shows
that such mlk is outside a 500 mle radius from any
existing Central Order pool distributing plant. Such
m |l k cannot realistically be available to the O ass |
mar ket on a regular basis. |[If that mlk is diverted to
a plant outside the 500 mle radius perhaps another
solution would be to treat the diverted mlk as C ass |
mlk at the plant to which it was diverted.

Shi ppi ng percentages should be both realistic
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and real. Diversion limtations should al so be both
realistic and real. W understand that the present
order provisions permt, permtting pooled mlk such
that the delivery of one mllion pounds of 9(c) mlk to
a 7(a) handler can quality up to 15 mllion additiona
pounds of distant m |k that never is delivered to a
pool distributing plant. W oppose such pyramd
pool i ng.

Three. W do not agree that shipnments to
7(e) plants that are not also 7(a) plants should be
qual i fyi ng shipnments with respect to shipping
percentages. The relatively large non Cass | vol une
of mlk associated with such 7(e) plants is not the
sane as a relatively small non C ass | vol une
associated with 7(a) plants. Permtting those
operations to receive shipnents as qualifying shipnments
W Il reduce the actual need for qualifying shipnents of
mlk made to Class | pool distributing plants. W al so
bel i eve that when the market adm nistrator takes into
consideration the need to increase or decrease shi pping
percent ages, he has not taken Class Il volune into
consi derati on.

Four. There is no need for a separate
cooperative supply plant definition on this order,

especially as no plant is presently qualified pursuant
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to Paragraph 7(d). |In fact, we question the need today
for any supply plant definition at all. W recognize
that there is no proposal to elimnate 7(c) and 7(f)

pl ant provisions, but note that existing order

provi sions regarding producer mlk, 9(c) mlk and

di versions effectively elimnate the need for supply
plants in their entity. Hi storically supply plants
wer e needed, but a nunber of years ago becane obsol ete
and 9(c) provision was introduced into federal orders
to accommopdate the novenment of mlk for nore distant

ar eas.

Five. The touch base provision is as
inportant, if not nore inportant than the actual |evel
of shi pping percentages, since there is no proposal to
i ncrease the touch base provision fromthe one dayls
production provision, it is all the nore inportant to
elimnate the automatic supply plant definition. A
commtnent to supply the Central Order and the decision
to be pooled on the order should be a year round
comm tnent, requiring nonthly qualifying shipnments to
pool plants.

Thank you for your tinme and consideration.

Q M. Yates, there is also a proposal by Dairy
Farmers of Anmerica and others to elimnate the

provi sion that permts qualifying shipnents to pool ed
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di stributing plants under other orders. Do you have
any comrent on that proposal by DFA?
A Chip, ask nme that again, | wasnllt focused.
Q Wth respect to the proposal by DFA, to
elimnate the right for qualified shipnments by making

shi pments to pool ed distributing plants under other

orders.
A | favor that elimnation.
Q In your testinony you referenced the

automatic supply plant definition, is that al so known
as the free ride provision?
A Yes.

MR ENGISH That is all that | have at this

JUDGE BAKER: Thank you, M. English.

Are there other questions for M. Yates? M.
Vet ne.

CROSS EXAM NATI ON
BY MR VETNE
Q Good norning, M. Yates. | amJohn Vetne. |

represent a group of upper M dwest Cooperative
Associations in this proceeding.

I wanted to ask you a couple of questions on
your testinony. Well, actually nore than a couple. On

page two you refer to mlk in lIllinois, at the bottom
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of the paragraph ending in the mddle of the page. And
you conpare volunmes of mlk pooled in Order 32 as being
down five percent or 20 percent, well, Illinois and
Mssouri. It is not clear fromny reading or |listening
to your testinony conpared to what? Are you conparing
to --

A On the exhibit, conparing the nunbers on the
exhibit is down that many pounds.

Q kay. So, the conparison is for nine nonths
of 2000(sic) as opposed to the 12 nonths of 2000? |
di dnllt do the arithnetic, | just wanted to know if you
did. It is a nine nonth conparison to a nine nonth
conpari son.

A Yes, | donllt have it on me, | woul d double
check it, but | think it is.

Q Ckay. And on the foll owi ng page, again, in
the mddle, you refer to a plant in Wstern Col orado
and | amgrateful for that reference because nobody
el se has conpl ai ned about Western Col orado to any
degree, so, let ne find out what is going on there.

That portion of Order 32 in Wstern Col orado
is adjacent to the nountain, the New Muntain Mrket,
is that correct?

A Vel l, that, the western.

Q The western, yeah. Oh, yeah. At one point
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it was going to be called the Mountain, the Western
Mar ket .

Rel ative to the Western Market at G and
Junction, how do blend prices conpare?

A Bef ore?

Q Currently. Currently, currently, the
producer price differential in the Gand Junction
procurenent area pooled on Order 32 conpared to the PPD
in the western?

A | donllt have those numbers in front of ne,
but it is a simlar situation as with dlFallon. Their
relative blend price before Federal Order Reform is a
| ot | ess than the neighboring markets. The utilization
at that plant has effectively been reduced. And,
therefore, the relative blend price at that plant is
| ower .

Q The relative blend price. This was the
West ern Col orado pool plant?

A Yes.

Q Prior to January of 20007

A Yes.

Q Ckay. And prior to January 2000, there was a
pretty good blend price for producers delivering to
that plant?

A It was higher than what it is now.
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Q kay. Do you know - -
A It was relatively higher than what it is now
O course, mlk prices change every nonth.

Q Okay. Yes. W are talking, disregarding the
nover basically, whatever that m ght be, we are talking
currently the PPD, producer price differential and
previously the difference between the blend price and
the basic formula price.

A Well, | make the conparison between whatever
the blend price is, the effective blend price, before
and after. You still have an effective blend price of
delivering mlk to a plant.

Q Part of that has nothing to do with Federa
O der Reform It has to do with National Cass Il

A The PPD, | think is, what is left over after
you pay the producers, protein and butter fat and other
solids and what not. So, | donflt, I guess | amjust
not agreeing that that is the, that would be a good,
you know, the best conparison. Maybe it is, | just
donllt know.

Q The nover since Federal Order Reform and
bef ore Federal Order Reformin both cases were
essentially a manufacturing use price, aml correct?

A Yes.

Q Okay. And whatever is distributed to
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producers, whether it is PPD or schematic sell plus and
m nus, whatever is distributed to producers, in
addition to the manufacturing price level, is a bl ended
return, correct?

A Ckay.

Q kay. And it is that blended return to which
you are referring, am|l correct?

A Yes.

Q Ckay. What was the Class | utilization in
West ern Col orado upon whi ch producers received the
bl ended price prior to January 2000, Federal Order
Ref or n?

A | donlt recall.

Q kay. How many plants, distributing plants,
associated with the Western Col orado narket prior to
Federal Order Reforn?

A Not many.

Q ne?

A Qur plant is there. | think that is the only
one, but | am not sure.

Q Ckay. What is the Cass | utilization of that
pl ant ?

A It is predomnantly a Cass | plant.

Q Above 80 percent?

A | donlt know.
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Q Do you have a belief as to whether it is
hi gher than 80 percent or |[ower than 80 percent?

A I have no opinion on that. No know edge.

Q You have given an opinion of relative blend
prices, relative blend prices before and after Federal
O der Reform

A Ri ght .

Q But, you do not have specific information on
what the blend price for utilization that market was
bef ore Federal Order Reform

A Not in front of me, | donlt.

Q Ckay. Can you, do you have it available to
you, like really quickly? And if | asked you, would

you provide the information?

A | donllt know if it is in one of the tables.
Q It is not.
MR, ENGLI SH. Yes, it is. That is his part,
Tabl e 10.
(Pause.)

THE W TNESS: kay. This table, which is
| abel ed, [English Nunber 10" has the blend prices at
certain |ocations, Gand Junction or Delta, Colorado is
one of those locations. And in 1999 the yearly, the
annual blend price was 1535. And one of the near by,

wel |, sonewhat nearby rel ative, nearby nmarkets, Salt
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Lake City, the blend price that year was 1369. And if
| amdoing my math right that is $1.66 difference
between Grand Junction and Salt Lake GCty. Now, after
Federal Order Reform say the Year 2000, the blend
price at Grand Junction was 1127, the blend price at
Salt Lake Gty was 1119. And the difference is eight
cents. So, we have a $1.66 spread reduced down to six
cents. And | guess ny point is, is that was a
di sadvantage to our plant in Gand Junction. They had
that many |l ess dollars to attract mlk over to the
G and Junction area.

BY MR VETNE

Q The supply to Grand Junction, is that
i ndependent producer mlk or cooperative mlk?

A It is cooperative mlKk.

Q And it is the same cooperative before and
after Federal Order Reforn?

A Yes.

Q Ckay. And would it be fair to characterize
that nmarket as effectively being an individual handler
pool because of the few nunbers of distributing plants
and suppliers?

A You nmean before Federal Order Refornf

Q Yes, before and after. Well, before, not

anynore, of course.
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A | like that term but, you know, | donlt know
if that was in any of the regul ations.

Q No, you understand what | nean by individua

handl er --

A Yes. |If there is only one handler in a
mar ket w de pool, it is effectively an individua
handl er .

Q And there is certain econonmic incentive to
associate Cass | with that market, but not Class Il or
Cass I11.

A Well, there is a certain incentive for a
bottling plant that is paying for mlk to have those
dollars go to the producers that are supplying mlk for
that plant instead of being diluted, pay the farners
that do not deliver to that plant.

Q Do you have know edge about how t he
cooperative nenbers that were delivering to your plant
were paid fromthe proceeds that you remtted to the
cooperative associ ati ons?

A | amnot sure, | amnot sure on that. W pay
t he cooperative, and so we consider the cooperative the
pr oducer.

Q Ckay. So, you donllt have any know edge about
whet her they, the differences that you refer to, pre

versus post, relative blend prices, were actually
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translated in dollars paid to your individual, not your
individual, to the dairy farnmers delivering to your
pl ant ?

A Well, it was paid to the cooperative, who, so
if it is paid to the cooperative, the cooperative has
incentive, just |like an individual dairy farnmer would
have the incentive to deliver mlk to the plant. So, |
mean, it is indifferent to us, as long as the incentive
was there to the, to the ones, or the entity that was
maki ng the decision to send the mlk over to the plant.

Q Under the current schene of relative prices,
are not the Muntain blend prices or PPDs | ower than
the Order 32 PPDs at Grand Junction?

A That woul d be ny sense of things, but, | have
not conpared them

Q Ckay. Do you have any, have you experienced
any specific instance where mlk that supplies the
Grand Junction plant is being attracted away from G and

Junction to secure a better PPD el sewhere?

A Indirectly, yes.
Q I ndirectly, how?
A Vell, now that the relative blend price at

that plant is |less, the producers or cooperatives that
are supplying that plant, they want nore prem uns,

hi gher premiumto draw the mlk to the plant.
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Q Were, what are the other markets avail abl e
that are nore lucrative for the producer mlk in the
m | k shed supplying G and Junction?

A I think that the reserve supply or not al
the mlk, there is not enough m |k produced in the
Western Col orado area. There is not enough produced to
supply that plant, so they have to bring mlk in and
then as they bring mlk in, they make the decision is t
here enough noney to, is the blend price high enough at
Grand Junction to pay for that mlk to cone over

Q Do you know of any specific instance, either
personally or antidotally of a producer being noved
away fromdelivery to your plant to another market
where the returns were better?

A | just, I amaware that there is, that the
producers or cooperatives delivering, supplying our
pl ant, they say that they need nore noney to supply
that plant. So, | amassunming that they are, you know,

being tenpted to deliver that m |k sonewhere el se
because it is nore lucrative.

Q But, you donlt, you donlt know either
antidotally or personally where that other place m ght
be?

A | canllt give you an accurate answer. | can

guess, but | would rather not guess.
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Q kay. By the way when M. English introduced
you, you related four years of working for one conpany
and 10 years for working for a prior conpany. That
entire 14 years of experience, has it all been at the
sanme | ocation, sane plant?

Yes, it has.

Q The plant in Nashville, Tennessee.

A Yes.

Q In the past, before the Nashville, Tennessee
pl ant was, well, first of all, when, when, DFA now

supplies the Nashville plant, right?
A Yes.
Q And at sonme point in the past the Nashville

pl ant was supplied by suppliers other than DFA,

correct?
A Yes.
Q And at a point when, and you were responsible

for those procurenent activities, correct?

A Yes.

Q Ckay. Wen, when did the plant start being
supplied by DFA, was that approxi mately four years ago
when Sui za required the plant?

A No. That didnllt, there wasnllt a change made
at the sanme tinme, but since then.

Q Since, so shorter than four years ago.
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A Yes.

Q Ckay. Prior to DFAls supply of that plant,
was the Nashville plant supplied by both nearby and
distant m |k suppliers?

MR. ENGLI SH. May | interpose an objection?
The supply of the Nashville plant four years and prior
ago, | donflt think has anything to do with this
proceeding. And | think we ought to nove on. You are
tal ki ng about Nashville four years ago, plus. | would
also, | would add that at sonme point this does get into
priority information. The witness is certainly well
versed, but | think at sonme point this has strayed
beyond the purposes of this hearing.

JUDGE BAKER Thank you, M. English. M.
Vet ne?

MR. VETNE: | would take about two m nutes,
Your Honor, and it is very, | wll connect it, I
prom se, two m nutes.

JUDGE BAKER: How are you going to connect it?

MR. VETNE: The witness, well, how about this,
I wll make an offer of proof.

First of all, it is not priority, the
guestions | amgoing to ask and M. Yates and |
di scussed this as well and M. English was

present off the record, earlier. Not very many years
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ago the Nashville plant received a regular supply of
producer m |k from New Mexico on virtually daily basis,
high quality mlk that came on the truck within hours
after mlking and, and arrived across that distance
fresh and very beneficial for the plant in Nashville.
Thi s proceedi ng, anong ot her things, involves sone
alarm for exanple, at mlk traveling | ong distances,
that this shoul dnllt be done and it hasnllt been done in
t he past.

And secondly, there was a DFA witness earlier
who testified that it is undesirable to ship mlk over
| ong di stances because the quality isnllt good and this
W tness can answer, can address that issue that was
elicited by a DFA producer witness earlier, concerning
the quality that nay be expected in mlk that has
travel ed over a |l ong distance.

So, there are two specific issues, both of
which directly relate to evidence presented by
proponents that address these proposals.

JUDGE BAKER: Very well, there was testinony
and evidence relative to the 500 mle radius and so

forth. So, go ahead, M. Vetne.

BY MR VETNE
Q Is that correct, Ernie?
A Coul d you restate your question?
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Yes. Ckay. Prior to the plant being supplied

by DFA, the Nashville plant was supplied wth producer

mlk including a regular mlk supply from New Mexi co.

A
Q

that good quality mlk arriving at your

A
Q

Sonmewhat regul ar, yes.

kay. And that mlk, nmuch of that m |k, was

Yes.

pl ant ?

Yes. And it was in nbst cases | oaded onto

t he tanker truck sooner, much sooner after

your regul

A
Q

your pl ant

A

Q
A

guestions

Q

from New Mexi co at Nashvill e,

ar local mlk supply, correct?

Yes.

m | ki ng than

And how far was the New Mexi co supply from

in Nashville?

Quite a ways.

Quite a ways. More than 500 m | es?

Yes.

MR. VETNE: Yes. GCkay. Thank you.

JUDGE BAKER: Very well, are there any other

for this wtness? M. Brenner?

CRCSS EXAM NATI ON

BY MS. BRENNER

M. Yates, in terns of this supply of mlk

we are tal king about mlk

that actually nade the trip from New Mexico to

Nashvi |l | e,

is that correct?
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A That was m |k, yeah, that was actually
delivered and perforned, | consider that perform ng,
yes.

Q Do you know if the fol ks that were pooling
that mlk were also pooling a |l arge chunk of m |k that
wasnllt noved from New Mexico to Nashville?

A It is my understanding that that was not
happeni ng. That they were not pooling other mlk. W
actually purchased mlk fromone farmand so, it
wasnlt --

Q And you were getting all the production from
t hat farn?

A No, the rest of the production went to
anot her distributing plant on another order, which it
is my understanding that m |k was pool ed on that other
order at that plant.

MS5. BRENNER: Thank you.
JUDGE BAKER: Are there any other questions?
M. Cooper?
MR. COOPER: Yes.
CROSS EXAM NATI ON
BY MR COOPER
Q What is your position on Proposal seven?
VWi ch one is that?

Q | think that is the one that grouped each
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particul ar state on the shipping percentage.
A I amin favor of the proposal. | amin favor
of that concept.
MR. COOPER: GCkay. Thank you.
JUDGE BAKER: Are there any questions of M.
Yates? Yes, M. Beshore.
CROSS EXAM NATI ON
BY MR BESHORE

Q M. Yates, are you, in your support of
Proposal s 1 through 5, does that include the support
for the net shipnments nodification that M. Holl on
requested, that performance ought to be subject to
being a real performance, not a punp in and punp out
per f or mance?

A | donllt want to get into that. | have
different opinions on that because if mlk is actually
delivered to a Class | facility, at least it is there.

I mean, it is performng to the point that they are
delivering it. If we punp it in our shilos, then it is
our deci sion whether we are going to punp it back out
again. So, you know, when | conplain about the mlk
fromdistant areas that doesnllt perform if they go to
all the trouble to haul it down there, then | have a
little bit of a problem being, you know, opposed to,

opposed to that.
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Q You know you coul dnllt keep it, and use it for
your --

A | could keep it. If it is nmy silo --

Q Even t hough you didnllt keep it.

A Oh, well, | amjust saying they actually
delivered it to the plant, so, | donllt have a strong

opi nion or either way on that.

Q It is better than nothing.
A Yeah.
Q Ckay. | aminterested just alittle bit in

your commrent nunber three on page four, about 7(e)
plants and 7(a) plants.
You do, Suiza processes Cass |l products,

does it not?

A Yes.

Q And in sone |ocations they are done under the
sane roof as the Class | facility?

A Absol utel y.

Q And ot her |l ocations they are done in separate
facilities.

A Yes.

Q Ckay. Is it your position that there should
be different treatnent to those, to a set of Cass |
and Class Il operations depending on whether it is

under roof or under two roofs?
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A Vell, | think that is consistent. There is
di scrim nation against themnow CQur 7(a) plants, we
cannot, we donlt have the flexibility of not pooling
the Cass Il and non Cass | mlk there, so.

Q kay. But, if they are in a unit, under this
order, there is no flexibility of not pooling it, is
t here?

A Ask me that again.

Q If a plant is in a 7(e) unit, under Order 32,
it is pooled as, it has to be pooled, correct?

A Wll, it can be pooled, but, you nean, the

non, the lower Oass | plant that woul dnllt be pool ed

are the --
Q Ri ght .
A The plant with the lower utilization woul dnlt

t hat be pool ed.

Q Ri ght .

A If, you know, you have the choice of pooling
it or not pooling it, depending on whether the Cass I1I
price, howclose it is to the blend price in the
mar ket .

Q Vel |, you donllt have the sane choice if it is
inawunit as if it is not in a unit, do you?

A You can bust the unit up, | think.

Q From year to year or fromnonth to nonth?
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A Mont h to nonth.
kay. And that is your concern with whether
t hose deliveries should qualify as shipments?

A Yes, if we could not pool the non Cass |
mlk at our 7(a) plants, well, then | would probably
change ny m nd on that.

MR. BESHORE: Ckay. Thank you.

JUDGE BAKER Thank you, M. Beshore.

Are there other questions? M. English?
REDI RECT EXAM NATI ON

BY MR ENGLI SH:

Q Let ne see if | can help clarify sonething.
The reference to the 500 mle radius in your testinony
at page four, imedi ately foll owed your testinony about
doubl e pooling, correct?

A Ri ght .

Q If mlIk is receiving the benefits of the poo
in one part of the country, that neans it is avail able
for Cass | use in that part of the country, correct?

A Ri ght .

Q And is your statenent basically that that
same mlk canllt really be available for the Cass |
mar ket in another part of the country sinultaneously?

A Yes, that is ny statenent.

Q And so the real point is that under those
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ci rcunst ances of double pooling, if a plant is |ocated
500 mles outside the closer distributing plant, that
that isnllt legitimately available for Cass | use under
t hose circunstances?

A Ri ght .

Q And that, therefore, takes into consideration
your historical experience of noving mlk a thousand
mles to Nashville.

A Ri ght .

MR. ENGLISH: That is all | have.

JUDGE BAKER Thank you. Are there other
guestions? Apparently there are none. Thank you so
much.

(Wher eupon, the wi tness was excused.)

JUDGE BAKER: M. English or M. Vetne. |Is
M. Vetne is going to go first?

MR, ENGLI SH. Yes.

JUDGE BAKER All right.

MR. ENGLISH: | have no further w tnesses on
Proposals 1 through 5. M. Vetne has sone w tnesses,
one of whomalso will testify on Proposal 8, which is
sonet hing that Suiza and Anderson, and then |I have a
W t ness on Proposal 8 after everybody el se has
testified for proponents for Proposal 8.

JUDGE BAKER: Very wel | .
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MR. ENGLI SH: Which logically cones after the
one through five, because again eight is related.
JUDGE BAKER: Very well. Is there anyone here
other than M. Vetne who wants to testify with respect
to Proposals 1 and 5, in any regard, for or against or
ot herwi se? Let the record reflect that there is no
response.
MR. VETNE: Let ne nmeke it clear, | donflt, |
donllt intend to testify.
JUDGE BAKER: No, no, | understand that, M.
Vetne. | should say other than M. Vetnels
presentation. That is what | should have said.
(Pause.)
Wher eupon,
CURTI S KURTH
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR VETNE
Q M. Kurth, you have been sworn in. Do you
have a prepared statenent?
A Yes, | do.
Q Ckay. And you identify yourself and your
affiliation on the first |ine, paragraph of that

statenent, correct?
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A Ri ght .

Q Bef ore you read that, however, could you give
us a thunbnail sketch of your experience and position
in the dairy industry?

A Well, at the present tinme, | ama vice
president for Forenost Farnms and with Forenost Farns
and its predecessors, since 1971. Prior to that, I
wor ked for a couple of cooperatives and priorities, so,
| started in the industry in 1958.

Q Have you been enpl oyed by cooperative
associations during all or nost of that tinme?

A Most of that tine.

Q Ckay. Could you proceed with your prepared
statement, pl ease.

THE W TNESS: Ri ght.

Before | start, Your Honor, this testinony is
also in behalf of, in addition to Forenost, Associ ated
M1k Producers, Land dl Lakes, Fanmily Dairies, M dwest
Dai rymen and First District Association.

JUDGE BAKER: Thank you, M. Kurth.

THE WTNESS: My nane is Curtis Kurth and I am
enpl oyed by Forenbst Farns, U S.A. M nuiling address
is E 10889A Penny Lane, P.O Box 111, Baraboo,

W sconsin 53913.

Forenost is a dairy cooperative with
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approxi mately 4,800 nmenbers in Wsconsin, Mnnesota,
lowa, Illinois, Indiana, Chio and M chigan. Forenost
owns and operates manufacturing facilities in
W sconsin, Mnnesota, and lowa, along with two
distributing plants in Wsconsin. In addition to
supplying mlk to our own facilities we al so supply
distributing plants in Oders 5, 30, 32 and 33.

Forenost and its predecessors have served the
same distributing plants in this market for over 30
years. Prior to order consolidation, we served Orders
32, 50 and 79. Qur sales to these two custoners have
not changed since order consolidation. In August of
(099, 55 percent of our sales were to Orders 32 and 50
and 45 percent of our sales to Oder 79. In August in
2001, sales to plants in old Orders 32 and 50 were the
sane, 55 percent and to old Order 79, the sane 45
percent .

Because of the requested changes in Proposals
1 and 5, had Forenost been pooling the maxi mum
allowable mlk in the previous orders, we would be
forced to renove 60 percent of the producer receipts
that were associated with the orders prior to the
consolidation. Wat happens when mlk is forced to be
removed from Order 32? Statistics indicate nost of

this mlk will be pooled on Order 30. The difference
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in the producer price differential will w den and cause
even nore problens than have already existed. During
the 12 nonth period from Septenber 2000 t hrough August
2001, the average PPD in Order 32 was 32 cents per
hundred wei ght higher than in Order 30. The range was
fromthree cents to 65 cents.

Qur nunbers indicate that 400 mllion pounds
of mlk could be renoved from Order 32 and added to
Order 30. This change, assunming it was all Cass |11
woul d have increased the 32 cents difference to 91
cents. A range then of 26 cents to $1.76.

Since | see no net shipnent provision
proposal, | amassum ng that the proponents will still
be able to pool mlk from other organizations, which
may not renove the entire 400 mllion pounds, but make
conpetitive problens even worse.

Now, since | put this together, and not
included in the original proposal by DFA and Vall ey
Prairie Farms, M. Hollon did testify yesterday as to a
net shipnment provision, | believe he said supported by
DFA and Prairie Farms. So, you can alnost forget this
par agraph right now.

The average W sconsin nenber of Forenost
Farns is a herd of approximately 70 cows. Forenpst

producers, producer nenbers are snall businesses within
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t he meaning of the regulatory Flexibility Act with
gross farminconme below, in nost cases, far bel ow,
750,000 dollars a year. These proposals will have an
enor nous adverse effect on the net inconme of our
producers. Both producers being forced from Order 32
to Order 30 and those already pooled in O der 30.
According to m |k production costs in 2000 on sel ected
W sconsin dairy farns, published by Gary Frank,
Cooperative Extension, University of Wsconsin, in
Madi son, and we will ask for an exhibit nunber on this.
M| k production costs in 2000 for herds of, from under
50 cows to 100 cows averaged from 1065 to 1070 per
hundred wei ght. Forenost Farns average price during
t he cal endar year was 1144 for mlk in Wsconsin,
Nort heast | owa and Sout heast M nnesota. | m ght add
that is for producer of this size, 70 cows range.

The spread between average costs and average
inconme frommlk sales would have left a net margin in
the 74 to 79 cents range for small and nediumdairy
farmers. Even though 2000 costs nmay be different from
2001 costs and others in the industry may prefer to
rely on production costs estimates by USDA or ot her
sources or by any econom c neasure, it cannot be
di sputed that net incone to dairy farners, if any,

represents a very small fraction of the mlk price.
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If successful in renmoving 400 mllion pounds
fromOder 32, and adding it to Order 30, thereby
suffering sone producers to | ose Order 30 producer
revenue and deleting the Order 30 PPD for all dairy
farmers, Proposals 1 and 5 would reduce net incone
toward typical producer nenber by, fromnearly 20
percent to over 70. This change would affect sone
18, 000 producers.

Part of Proposal 1 also excludes shipnents to
di stributing plants regul ated under other federa
orders. oviously, these sales contribute to Order 32
Class | sales, and, therefore, to the PPD. Wile we do
not have nunbers available to calculate the effect, we
oppose this change.

Proposal 3 is revising shipping percentages
for a systemof supply plants. Systens exist to
pronote nore efficient novenent of mlk to distributing
plants. W see no reason for systens having a higher
shi ppi ng percentage than individual supply plants. The
one exception to this mght be systens that are forned
with multiple handlers. On the whole we oppose this
pr oposal .

Proposal 7 anends producer mlk definitions
to require mlk to be reported by individual state

units. This certainly discourages efficient mlk
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novenment to distributing plants and is in any event not
aut horized by the Act as we so argue in our post

hearing brief. Why shoul d an organi zation with mlk
geographic marketing area be required to nove mlk from
certain counties in Mnnesota and Wsconsin if they

al ready have enough mlk in the area, to satisfy the
pooling requirements? This may force mlk in the
marketing area to be hauled | ong distances to nmake room
for far out mlk. If mlk is diverted into Class Il

or Class IV, does it really nake a difference if this
plant is |ocated in or out the marketing area? Any
organi zati on who has these diversions is neeting the
pooling requirenents. W strongly oppose this

pr oposal .

The | ast sheet, Your Honor, is just a sumary
of the changes nonth by nonth and with renoving 400
mllion pounds from Order 32, adding it to Order 30 and
how it would affect the producer price differentials.

JUDGE BAKER: Very well. M. Vetne, did you
want that marked as an exhibit?

MR. VETNE: Yes. The witness referred in his
testinony to a docunent by Cooperative Extension,
University of Wsconsin, Mdison on m |k production
costs for the Year 2000 on certain selected Wsconsin

dairy farns. | have had the exhibit, oh, I amsorry,
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there is --

JUDGE BAKER: What about this --

MR. VETNE: The | ast page of Exhibit 17, and
this is the follow ng exhibit.

JUDGE BAKER Ch, all right, that would be

okay.
(The docunent referred to
was marked for identification
as Exhibit 17.)
JUDGE BAKER M. Kurth?
THE W TNESS: Yes.
JUDGE BAKER It is the Arctic air up here.
THE W TNESS: Pardon?
JUDGE BAKER: It is the Arctic air.
THE WTNESS: No, no. | wish that was true.
It is allergies. The problemis it is not cold
enough.
JUDGE BAKER: Don[lt say that.
MR, VETNE: And, Your Honor, | have copies of
Exhi bit 18.
JUDGE BAKER: Very wel | .
MR, VETNE: To share, which | just picked up
fromthe front desk of the hotel. And there was a
nodest | ogistical snapfoo. It consists of 10 or 11

pages and | asked for 20 copies, and | got a nice stack
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of 20 sets of page one, 20 sets of page two. | have
been to the sane hotel people before, they apparently
nove around. But, we will get themcollated and
di stri but ed.
JUDGE BAKER Very well. The docunent
entitled M1k Production Cost in 2000 in Sel ected
W sconsin Dairy Farnsll dated July 27, 2001 is narked
for identification as Exhibit 18.
(The docunent referred to
was marked for identification
as Exhibit 18.)
BY MR VETNE

Q And M. Kurth, the mlk production cost
information to which you referred, you are aware that
there are a nunber of sources for mlk production costs
i nformati on.

A Yes.

Q USDA, Econom c Research Service, used to
publish it on a regular basis. There are production
costs, total information published by the Market
Adm ni strators, but not broken down Iike this, Cornel
has sone, University of Vernont has sone. There are a
variety of sources, correct?

A That is right.

Q kay. The, the significant line to which you
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want to direct the Secretarylls attention in this case,
is the line representing average or typical margin for
the dairy farnmer to make his |iving.

A That is correct.

Q Not the total price --

A Yes.

Q -- but, what is left over to pay expenses, to
pay for his own | abor and so forth.

A The price mnus his costs.

Q Ckay. And whatever that, and there are
different theories on how to aggregate these, but, you
have exam ned ot her production costs studies from ot her
sources, al so.

A Yes.

Q And would it be fair to say that as in this
one, which is directed at Wsconsin, that that portion
that represents margin, however it is arrived at and

defined, is uniformy a very small nunber

A Yes. Sonetinmes it is no nunber.
Q Sonetinmes it is less than zero.
A That is correct.

MR. VETNE: Ckay. Thank you.
JUDGE BAKER: Very well. Are there any
guestions? Yes, M. Beshore.

CRCSS EXAM NATI ON
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BY MR BESHORE

Q Good norning, Curt.

A Good norni ng, Marv.

Q Il would Iike to go to your Exhibit 17, first.

A Ckay.

Q Which, this is called OSummary of Changes,
Based on noving 400 mllion pounds of Class IIl mlk

fromOder 32 to Oder 30, mlk priced at the $1.75. [

The tinme period used here, the tine period on
the exhibit is Septenber 2000 to August 2001, is there
any significance to that choice tine?

A Not really. We were |ooking, you know, with
i n house, in house, marketing year running from
Sept enber through the next August.

Q Ckay.

A Regardl ess of the order.

Q Ckay. Now, the actuals here, | take it are
based on just what the actual prices were --

A That is right. It would be the actual PPD
based on mnus 25 cents in this case.

Q Ckay. D d you, in either the actuals or the
estimates or the calculations in the difference here,
how di d you consider the issue of California mlk?

A We di dnllt consider the issue of California

mlk and we took the 400 mllion pounds based on the
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nunbers we had seen and it said that, you know,
M nnesota, Wsconsin, the production fromthose two
states had gone, what, 470, 480 mllion pounds during a
given period. And so we just assuned that maybe 400
mllion pounds of that total would nove. And so, if we
were, if, | understand | think what you are asking, if
we were calculating a PPD change, the California mlk
woul d have not entered into that.

Q So, in other words, for Order 30, the actua
i ncl udes the present actual volunmes of mlk that are
being pooled in Order 30 fromCalifornia, correct?

A That woul d be correct in both Order 30 and
32.

Q Ckay.

A You have to renmenber now, Marv, when John
said 15 mnutes he was taking into consideration
packi ng.

Q I think he was only tal king about hinself
her e.

Ckay. So, as far as California is concerned,
it didnlt take into account the 75 million pounds that
California presently pooled in Order 32.

A California mlk had no effect on either O der
30 or 32 as we estinmated the changes.

Q kay. So, how nuch California mlk is being
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pool ed on O der 30 right now

A | canllt answer that.

Q Two hundred m il lion.

A Too much, but, | canllt answer that.

Q Okay. But, it is a very substantial nunber.

A Yes, yes, it is.

Q And | donflt recall, if it is 200, 250 mllion
per haps.

A Sonmewher e.

Q Okay. If that, if that mlk were to be
factored out of Order 30, independent of any changes,
yeah, independent of any changes to Order 32, the
tabl es, the nunbers on this exhibit are going to change
noti ceably, would they not?

A Yeah, they would change if you base it on the
assunption that if the California mlk is not pool ed on
Order 30, no other mlk wll replace the California
mlk, you know, if you had a 100 mllion pounds of
California mlk, and soneone who has the ability to do
it, said, all right, instead of pooling 100 mllion of
California, I will pool 100 mIllion of Idaho or
what ever, then, of course, it wouldnllt have the effect.

But, under your assunption, yes.
Q Ckay. So, if, if we are going to | ook at,

| ook at what is going to happen to blend prices in the
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area here and if we assune that the hearings that are
pendi ng or now goi ng on here, are going to have an
affect on the ability to pool California mlk on either
of these federal orders, you would really want to
factor that into these changes to see what the price
rel ati onshi ps m ght be, woul dnllt you agree?

A Only, only if | was convinced that no ot her
mlk would replace it, then, yes, then | would agree.

Q Okay. Well, that is the purpose of sone of
t he other proposals in these hearings, both the hearing
up in Oder 30 and this hearing, to address distance
out of area m |k such as |daho.

A That is right.

Q Woul dnllt you agree?

A And sone of the proposals were to | ook at
mlk that was pooled in both federal order and the
state order with the marketw de pool.

Q Ckay. So, if, just to follow through, in
terms of Order 30 is we assune for the sake of
di scussion, that Order 30 is going to be anended in a
way that, that elimnates the pooling of California
m |l k and establishes criteria for pooling mlk from
ot her distant |ocations, such as lIdaho, in a way that
I daho is not going to pool any, there is not going to

be mlk pooled there fromldaho. | nean, Kraft won[t
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be able to pay Tonak enough noney to make it work. If
you assune that mlk is not going to be pooled up
there, these calculations are going to be sufficiently
different.

A That is right. You would have to | ook at
both Order 32, Order 30. And from what you are saying,
subtract the California mlk fromboth cal cul ati ons and
it would nake sone change.

Q Assune it is not going to be replaced wth
ot her m | k.

A And assune, that is right.

Q Ckay. Now, let ne go to page two, two of
your statenent, at the very top. | need to --

(Pause.)

THE WTNESS: No, that is not going to help

Go ahead.
MR, BESHORE: Ckay.
BY MR BESHORE
Q In the first sentence on the second page of

your statenent, you indicate the requested changes and
proposal s one and five, had Forenost been pooling the
maxi mum al |l owable mlk in the previous orders, we would
be forced to renove 60 percent of the producer receipts
that were associated with the orders prior to the

consolidation. And | have to confess, | donlt
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under stand what you are saying there and I want to try
to understand. Are you saying that Forenost was not
pooling the maximum m | k all owabl e prior to
consol i dati on?

A Yes.

Q You were not?

A Yes, we were not at that tine. W are not at
this time. And ny conparison here is if we were, we
woul d have had to renove 60 percent of the producer
receipts.

Q Ckay. So, you are saying that Proposal s one
and five, in your analysis, decrease the theoretical
ability to pool mlk on the order by 60 percent?

A Only if you use the same conparison that we
have, where 55 percent of the sales were in old 32 and
50, and 45 percent of the sales were in old 79. Now,
obvi ously, if you change those nunbers, if you said,
for instance, 70 percent of ny sales were in old 79 and
30 percent of ny sales were in old 32 and 50, then you
woul d have to decrease it by nore 60 percent. O if
you went the other direction, it would be | ess than 60
percent .

Q Ckay. How do you calculate the 60 percent?

A Very carefully.

Q vell --
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A Well, the 60 percent, Marv, if, you know, you
just take a for instance, letlls say your sales were 10
mllion pounds.

Q Lets just talk about Order 79, old Oder 79.

A ad Oder 79.

Q Yes.

A Ad Oder 79, the pooling provisions were
exactly like new, present --

Q Present Order 32.

A Yes.

Q Ckay. So, with respect to those pooling
provi si ons, what, what do you calculate to be the
reducti on enbedded in Proposals one and five of your,
the capacity of the pool mlk?

A Ckay. If you | ooked at old 79, or present 32,
and you conpared it to the proposal.

Q Ri ght .

A It woul d depend, obviously, on the nonths.
And | used August and | think August under the new
proposal is 25 percent, is that right?

Q Twenty percent.

A Ckay. And | believe before it was al so 25
percent, but it would really be 25 percent of what hit
a pool plant. So, in theory, if you are pooling the

maxi mum al | owabl e anmount, during the nonth of August,
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you woul d be shi pping 25 percent of 25 percent or 0625
or one pound will pool 16, however you want to | ook at
it.

Q kay.

A So, in that instance, if you conpared old 79,
or present 32 or old 79 to the current proposal, you
woul d be cutting it by 75 percent.

Q kay. You are going fromone in 16 to one in
four.

A That is right. That is correct.

Q Ckay. And the reduction is a |l esser extent
when you conpare the old order --

A Yes.

Q -- 50 and 32.

A Yes, old Order 50, you alnobst had to
di sregard because there were no, the diversions really
meant nothing on old 50. But, and | am not sure,
soneone here could tell ne, | think that old 32 in the
mont h of August was, | think you had 45 percent
di versions and 35 percent shipnments. So, if that were
correct, you would have to ship them Thirty five
percent of the 55 percent that hit a pool tank. So,
what ever 35 percent of 55 percent is, would be what you
had to ship that particular nonth.

Q kay.
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A | stand corrected, | nean, if soneone el se
can point out that these are not correct. | amjust
going off the top of ny head.

Q Okay. Now is it your position in this
hearing, Curt, on behalf of the organizations that you
have indicated you are testifying to, that the one in
16 shipping ratio is the proper ratio for Order 32
t oday?

A No, that is not ny testinony. M testinony
is based on, we are |l ooking at in our instance, and
anyone who has served nore than old 79 that is now part
of 32, we are making these provisions nore stringent
than they were prior to the order consolidation. And I
think that part is wong.

Q Vell, Oder 79, they would be nore stringent
than they were for old Order 79.

A | amsaying that if you had 55 percent of
your sales in old 32 and 50, and 45 percent of your
sales in old 79, and you were pooling the maxi num
al |l owabl e anbunt in the nonth of August, you woul d have
to renove 60 percent of that producer mlk

Q Ckay. So, you are saying it is being
tightened, it would be tightened up.

A Yes, definitely.

Q Fromwhat it was before.
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A Yes, in our instance, yes.

Q I n your instance.

A Yes.

Q kay. OF course, it may still be, it may be

| oosen even fromwhat it was in other segnments of this
consol idated order. For instance, Order 64 or you
know, the portions of Order 106 or the Col orado areas,
you woul d agree?

A Not, | will agree because | donllt know what
the provisions were in those orders.

Q Ckay. But, if | understood your response to
my question, you are not taking the position here that
the current 1 to 16 shipping performance is the
performance that fits the needs of this market.

A I, yes, I, no, | would say that the present
pooling provisions are right. | donllt know of anyone
who has, excuse nme, not had the ability to get C ass |
m | k.

Q Ckay. So, in, you hear M. Leells testinony
yest er day?

A Yes, | did.

Q So, 1 to 16, you would take the position then
that it is, 15 of those | oads should be free to be
pool ed wi t hout shipping at all.

A In that instance, in that particul ar nonth,
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yes.

Q Yeah, well, that is what the order would
al | ow.

A Yes.

Q Okay. And it would allow even nore, what,
in, well, that is what it allows, actually in the free

ride period, you have got a supply plant --

A It would allow --

Q -- it would allow unlimted association,
correct?

A Yes, in summer nonths it would allow nore, in

some of the fall nonths it would allow | ess, you know,
you woul d have 35 percent of 35 percent, which is,
what, 10., whatever.

Q Ckay.

A So, at that point, one |oad would pool 10
instead of 16 or roughly 10.

Q Ckay. And is it your position that in, in
the free ride supply plant nonths there shoul d be

unlimted association w thout any perfornmance required?

A | donllt really, | donlt touch on that
pr oposal .
Q So, you have no position on that?
A Ri ght .
Q The organi zati ons on whose behal f you are
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testifying, are they operators of supply plants on
Order 327

A I, excuse nme, | donllt think M dwest Dairynen
woul d be, I amnot sure. But, the rest of them yes,
woul d have supply plants on 32.

Q Okay. And al so cooperatives acting as
handlers filing 9(c) reports.

A That woul d be correct.

Q Ckay. |Is, to your know edge, is nost of the
mlk that is being pooled on Order 32, being pool ed
t hrough that 9(c) and supply plant conbination that
all ows the maxi mum pyram di ng?

A I have no know edge of that, Marv.

Q Your testinony was prepared before you were
aware of the net shipnent provision, which Elvin
testified to yesterday. Are you supportive of a net
shi pment provision in Order 327

A Yes.

Q And that is on behalf of all the
organi zati ons you represent?

A No, it is on behalf of Forenpst. You would
have to ask the other individual organizations. W
read the testinony and agreed with the testinony, so |
assune that they would look at it the sane way that we

woul d.
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Q kay. Let ne ask a question or two with
respect to the information at the top of the third page
of your testinmony with respect to production costs and
the paid price for cal endar year 2000, | assune that it
is, is that correct?

A Yes.

Q Now, the 1144 per hundred wei ght figure, can
you tell us what that is, nore precisely? |Is that a
mai | box price before hauling, after hauling, three
five?

A No, it would be a net price as for mlk
produced. Hauling would, it is a nmailbox price.

Q After hauling has been taken out.

A Yes.

Q Ckay. And is it athree five price or at
test?

A It would be at test price. At whatever the
conponent - -

Q At test, at --

A Aver age conponents, that particul ar nonth.

Q For all of Forenbst farnms in the region you

have identifi ed.

A That is correct.
Q Is that correct? Now, anong your 4800
nenbers, Forenpst, | amtal ki ng about now, can you tel
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us approxi mately what portion of themare pool ed on
Order 337

A Ch. | canllt tell you, but nmy estinmate woul d
be 13, 1400 perhaps. Well, under one third, | know
that. | guess that is about as far as | can go.
know it is well under one third.

Q Okay. Roughly 25 percent.

A Yes, | would say between 25 and 30 percent
pr obabl y.

Q Ckay. How about Order 57

A Oh, a very small anmpbunt. It would be
probably one percent or sonething |ike that.

Q Ckay. Wiat is the division of the renai nder
between Orders 30 and 32 --

A | amsorry. Go ahead.

Q O the remaining 70 to 75 percent of your
nmenber shi p, how does it, howis it divided in terns of

bei ng pooled on Order 30 or Order 32?

A Vell, we already went over 32, didnlt we?
Q In terns of the nunbers.
A Vell, we went over percentagewi se. | think

we said between 25 and 30 percent probably.
Q That was 33, | believe.
A Ch, | amsorry. | was speaking of 32.

Q Oh, okay.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

436

A | am sorry.

Q How about 337

A The rest of it would be split, | would say,
bet ween 30 and 33.

Q kay. So, between --

A In total. Now, | amtalking total Forenost
menbers.

Q That is what | was inquiring about.

A Ri ght .

Q Tot al Forenost menbers.

A Ckay.

Q So, it is roughly between 25 and 30 percent
on Order 32 and the remaining 70 to 75 percent split
about evenly between Orders 30 and 33?

A Yes, yes.

Q Ckay. Now goi ng back to the paid price
information that you provided. That is for producers
in Wsconsin, Northeast |owa and Sout heast M nnesot a,
is that, you know, a paid price subregion for Forenost
Far ns?

A Vll, | would say a subregion but the
producer prices fromthat particular area to Ghio or
I ndi ana or M chigan, would, would be far different.
You know, there m ght be tines that Wsconsin,

Nort heast |owa, Southeast M nnesota woul d be hi gher,
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but certainly not in the |last year or so, since we have
had hi gher of pricing.

Q Well, | guess what | was asking, in that, is
the paid price different in Central Wsconsin than it
is in Northeast |owa and Sout heast M nnesota?

A It could be, yes. It could be.

Q kay. Is there mlIk in Northeast |owa and
Sout heast M nnesota and Wsconsin, mlk in the sane
counties that is pooled on nultiple orders, | assune,
Forenost m | k?

A Sure, it could happen, does happen.

Q Ckay. But, do you have one unifornmed pay
price?

A Yes, in that particular area, right. |If you
had a producer in a given, what we would call pay zone,
it would not nmake any difference whether it was O der
32, 30 or 33.

Q Now, if we were conparing the 1144 per
hundred wei ght price there, paid price in cal endar
2000, should we conpare that to the Order 30 price for
2000 or the Order 32 price for 2000 or sone other
federal order price?

A Wll, | amnot sure that we can conpare it to
any one of those. It is just 1144 price and there

obvi ously woul d be sone m xture of 32, 30 and 33. Now,
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the percent of mlk in 33, obviously would be nuch
smal l er as you | ooked at this group of producers
because nore, nore of the Oder 33 mlk would be in

I ndi ana, Chio -- But, it would be a conbination of al
t hr ee.

Q Okay. What is your average hauling charge to
For enost nenbers?

A | donlt know, canllt answer that.

Q Thirty cents, 40 cents, 50 cents, sonmewhere
in that range?

A It would be less than that. | donlt know
what, you know, it would be higher than that in areas,
but, in the Mdeast, but in the Mdwest, they would be
far less than that. But, if you asked ne if they were
seven cents or 14 cents or 20 cents, | canllt answer the
question, donlt know.

Q Ckay. If the, assune with nme that the
average, statistical average uniformprice for Order 30

in 2000 was $10.57, does that sound about right?

A I wll take your word for it.

Q Ckay.

A | donflt know.

Q And i f you assune your nenbers had a hauling

charge of at |east 10 or 15 cents, you were paying

about a dollar prem umyear round over the order up in
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t hat area?

A I would guess that is, you know, correct, a
dol | ar or sonething, nore than a dollar.

Q kay. And a premiumover the Order 32 bl end
price the year 2000 as wel I.

A | think you would | ook at that, we would | ook
at it and say, over the Order 30 price, which would be
where the biggest volunme of mlk in M nnesota,

W sconsin, Northeast |owa woul d be pooled. And that is
the way we would weigh it versus Order 30.

Q Have you ever | ooked at a map to see how far
south in Order 32 you would have to go to find a blend
price that would return the same anount you are
returning to your producers in Wsconsin with mlKk
produced and delivered |locally?

A Repeat that, will you, Marv, please?

Q Do you know how far south you woul d have to
go in Order 32 or to what order south or east you would
have to go to reach a blend price for the sane period
of tinme that is equal to the price you are payi ng your
producers for mlk delivered locally in Wsconsin?

MR VETNE: Your Honor?
JUDGE BAKER: Yes.
THE WTNESS: | canlt answer.

MR. VETNE: | need to pose an objection.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

440

bel i eve the objection requests, although it is
confusing, the conparison of apples to oranges.

bel i eve the question addressed what is the relationship
of a federal order blend price, not considering

prem uns pai d producers sonepl ace south, to a
cooperative price that does include prem uns sonepl ace
to the north. If | amcorrect, it is irrelevant. It
is confusing and intended to and will mslead the
record

JUDGE BAKER: M. Beshore?

MR. BESHORE: The conparison was intended to
be as M. Vetne understood it, and I think the
Secretary and his staff, are quite capabl e of
eval uating the significance of that conparison. And
M. Vetne can argue whether it is significant or not in
his brief.

JUDGE BAKER: Very well, M. Cooper, do you
Wth to express --

MR, COOPER Well, M. Kurth already said he
canllt answer, so, | think that solves the problem

JUDGE BAKER: Very well. | amnot sure
quite heard that. D d you say you could not answer it?

THE W TNESS: Yes.

JUDGE BAKER: Very well. That does the solve

the problem Thank you.
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BY MR BESHORE

Q kay. Going further down on that sanme page of
your testinmony there, Curt, which | think is the third
page. It is not nunbered. You can contend that
Proposals 1 and 5 woul d reduce net inconme to your
typi cal producer nenbers by 20 to 70 percent.

A That is correct.

Q And you cal cul ated that how?

A | cal cul ated by | ooking at the survey price
and |l ooking at their table, Table 5 on page eight. |
| ooked at the total allocated costs on producers of,
you know, | ess than 50 or 50 to 75,000. They were in
the 1070 and 1065 area. | then took our average
producer price of a 1144 and then cane up with a net
i ncone for those producers in that hurt size area, and
then went back to ny chart and | ooked at and if we had,
letlls just use sonme 75 cents, if we said that we wll
| oner the present Order 32 producer, or excuse ne, the
present Order 30 producer price differential by 15
cents, ny charge going 77 down 62, if a producer had 75
or excuse ne, 75 cents per hundred wei ght revenue, and
you took 15 cents, | took 75 into 15 and got 20
per cent .

Q Ckay. But, so you were just taking, you are

assumng that it was all an Order 30 equati on.
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A The |l ower, when | used the 20 percent, | am
assum ng at that point it is a producer, who is pool ed
on Order 30 to day and will remain pooled on Order 30.

Q kay.

A And the Order 30 PPD will be forced down by,
based on the assunption of 400 mllion pounds, noving
to Order 30 from 32.

Q Okay. But, how about the gains, the gain on
Order 32, where did that get factored in there?

A | amsorry. Go ahead.

Q How did you factor in the gain on Order 32
that your Order 32 producers wll have?

A That is, the Order 32 producer, itself, that
producer, if is presently pooled on Order 32, and w ||
remain, would remain on 32, that is not factored in.

Q Ckay. And you are paying one pay price up
t here.

A That is correct.

Q So, it is all a reblending pay price. So,
your | osses were figured on just factoring in the Oder
30 | osses but not offsetting the Order 32 gains,
correct?

A Yes, the effect on Order 30, right.

Q And you have about the sane anount of

production presently on each order.
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A We have nore in the Mdwest, Upper M dwest,
we have nore production on Oder 30 than we would on 32
and 33 would be a smaller percentage than 32 in the
upper M dwest area, in Wsconsin, Northeast |owa,

Sout heast M nnesot a

Q kay. Can you give us any, any idea of, you
said you havenllt maxed out your ability to pool mlk in
Order 32, so, your Class | sales are, are substantial.

They are |l ong standi ng and they have been substantia
there and they will continue. Can you, assune they
wi Il continue, can you give us any idea of what vol une
of Class | sales to Oder 32 facilities you do have?

A I would rather not say.

Q Ckay. In any event, assunm ng that you
continue to have those sales and Proposals 1 and 5
woul d be adopted, you would be able to pool four or
five times the volune of the Cass | sales on Oder 32,
at a 20 percent or a 25 percent --

A That woul d be correct.

Q Ckay. And if you are figuring any net gain
or loss, whatever change there was in order increase in
the PPD in Order 32, frompresent to future, you would
be able to experience that on all of the mlk you could
pool on Order 32.

A Yes, it would have an effect on the producer
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mlk that was pooled on Order 32, which if the proposa
was adopted, would be a | esser anbunt when we tal ked
the 25 or 30 percent, if we based it on the assunption
t hat shi pnments do not change, obviously, the 25 or 30
percent wll be a | esser nunber.

Q Okay. Do you know approxi mately what
per cent age of, what percentage of your poolings at
present are delivered to distributing plants for O der
327

A | -- 1 amnot positive, but | would say 14,
15 percent, sonmething |ike that.

Q Do you know t hat percentage for any of the
ot her organi zati ons on whose behalf you are testifying?

A No.

Q Now, on the fourth page of your testinony,
you comment on the Proposal 3 relating to shipping
percentages for supply plants. Isnllt it correct, Curt,
as Elvin testified, | think, if | renmenber correctly,
that old Order 30 and perhaps present Order 30, | am
not sure, has had a higher shipping percentage required
of units than of individual supply plants?

add Oder 30 did it.

Q Ckay. Now present Order 30 does not?
A No.
Q kay. Forenost supported that on old Order
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30, didit not?

A | donllt recall. Probably so, but, | donl[t
recal | .

Q There are efficiencies that, as you point
out, that can be gained by units of supply plants, by
shipping fromunits, you agree?

A Yes.

Q And isnllt a higher percentage, a nodestly
hi gher percentage, just a trade off for the, with the
mar ket for the, for efficiency gain allowed there?

A No.

Q Vell, it is atrade off, not a fair trade off
in your view, is that correct?

A Al right, it is atrade off. | think when
we | ooked at Order 30 we were |looking at five and ten
and six and three, or sonething, as | recall, which
IS --

Q Wel |, that was doubl e.

A No, | look at it as a maxi num of ten.

Q Ch, okay.

JUDGE BAKER: Very well. W have cone to a
ti me when we shoul d take our norning recess and then we
w Il come back. Thank you very nmuch. W wll take a
15 m nute break.

(Wher eupon, a short recess was taken.)
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JUDGE BAKER Coul d we pl ease take our seats
and cone to order?

| believe we have sone additional questions
for M. Kurth. M. Beshore?

MR. BESHORE: Thank you, Your Honor. Just a
coupl e of question, Curt.

BY MR BESHORE

Q Can you tell nme what is the southern nost

| ocation in Order 32 that you supply, distributing

pl ant s?
A Oh, Gary can answer this. Onley, Illinois.
Q Onley, Illinois.
A Ri ght .
Q Okay. And the other locations that you supply

woul d be in | owa?

A They woul d be, well, Anderson, Erickson, Des
Moi nes and Prairie Farns, other locations at Prairie
Far ns.

Q Ckay. So, that there is no question about
this, you may have answered it before, but, is Forenost

Farns pooling mlk on Order 32 on its 9(c) report?

A Yes.

Q MIlk in Mnnesota and Wsconsin and | owa, |
assune.

A Yes.
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Q Is it your observations, Curt, that paynents,
paynments to producers over the federal order m ninmuns
are higher in Oder 30 than in Order 32 generally?

A Yes, | would think so. And if you are
conparing themnow to, are these prices conpared to the
Order 30 PPD versus conpared to the Order 32 PPD?

Q Yes.

Yes.

Ckay.

MR, BESHORE: Ckay. Thank you.

JUDGE BAKER Yes, thank you, M. Beshore.

CROSS EXAM NATI ON
BY MR LEE
Q M. Kurth, Gary Lee with Prairie Farns Dairy.

| recognize you

Ckay. Thank you.

Just a couple of quick questions. You
indicated in your testinony that you maintained
shi ppi ng volunme to your Order 32 custoners, a simlar
volunme to what you had prior to January of 2000.

A That is correct.

Q Were you given opportunities by either of
those custoners to increase shipnents? In order words,
did those custoners ask if you wanted to ship even nore

m |k, make nore m |k available to themthan you
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currently were?

One of them | think, yes.

Okay. And did you accept that opportunity?
No.

And can you answer why?

> O » O

Vell, we had no nore m |k avail abl e under
the, in the locations where we ship mlk. W have mlk
that is shipped fromthree different |ocations to
present Order 32. Those supplies are dried up and -- |
am sorry, go ahead.

Q Ckay. In other words, all of the mlk you
had pool ed on Order 32 was bei ng shi pped?

A No.

Q So, there was m | k being pool ed that was not
bei ng nmade available to your custoners?

A That woul d be true on any order, yes.

Q Ckay. You were given an opportunity to ship
to a plant in St. Louis and you declined. Can you say
why you declined that opportunity?

A Well, not know ng, you know, when we are
tal ki ng about, but | assune this fall.

Q Wthin the last three nonths, four nonths.

A Ckay. Well, at that point, we are shi pping
and | think we have gone over this what percent we are

shipping to the order versus what we have got pool ed,
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and if we are at a tine when mlk volunes were at the

bottom and | assune they were close to that, and the

demand for Cass IlIl or dass IV, in our instance,
Cass Il was high, that we had sone obligations to
cheese custoners for Cass Il mlk. And, therefore,

and as long as we were exceedi ng the shi pping
requi renents, and we took care of that obligation
first.

Q Were federal orders designed to serve cheese
cust oners?

A Not designed, but | think that if you | ooked
at the cost of noving mlk to anyone, any order, it
doesnllt make any difference if it is 30, 32, 33, that
nost people in the upper Mdwest and in nost other
pl aces, woul d not be | ooking at shipping or making
available, let nme put it that way, 90 percent or 100
percent of the mlk that they have got pool ed.

Q At any price?

A Vell, | donllt know about at any price. |
woul d say, yes, at, there are certain tinmes at any
price.

Q Ckay. Now, it is your feeling that mlk that
theoretically mght | eave Order 32, would all mtigate
back to Order 30. Now, can you envision a scenario,

letlls say the parties asking for Proposals 1 through 5
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got at least part of what they wanted, and the uniform
price in Order 32 inproved. Producer mlk in Southern
I1linois, Southeast Mssouri decided to stay wth its

| ocal traditional market or mtigate back to that |oca
mar ket, canllt you envision a scenario where you woul d
actual ly have increased opportunities to sell mlk to
plants in Order 5 or Order 7?

A That we as Forenobst woul d have.

Q Yes, you as Forenost. You already have
sales in Oder 5.

A Yes.

Q You can envision a scenario where you woul d
actually have increased opportunities to sell mlk in
Order 5, for exanple?

A Well, it is hard for nme to envision it. |
mean, naybe you can. One of the, one of the concerns
that we would have, if, letlls just assune that this 400
mllion pounds noved from Order 32 to Order 30, it wll
end up giving ne, if I look at the needs that we woul d
have for Cass Ill mlk, it will end up giving ne |ess
m |k production by far, | canllt tell you whether it is
two percent, four percent or whatever, than we have
now, because of the conpetition fromOrder 32 into
W sconsin and the m salignnent of blend prices. So, we

woul d expect that, at that point we would | ose nenbers
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to others who have all of their m |k pooled on 32.

Q So, what you and your group are saying then,
you woul d rather, Prairie Farnms and DFA had the
conpetitive dilemma rather than you and your parti es.

A Wt hout a doubt.

Q kay.

A O as you said yesterday, so?

Q Ckay. That is exactly right. The [soll has
been reversed fromsouth to north.

A That is right.

MR. LEE: Okay. Thank you. That is all.

JUDGE BAKER Thank you. So, M. English.

CROSS EXAM NATI ON

BY MR ENGLI SH:

Q M. Kurth, this is Charles English for Suiza
Foods and Anderson Erickson.

Your entity is a co-proponent of Proposal
nunber 8, dealing with mlk that is otherw se pool ed on
a state wi de nmarketing pool.

A That is correct.

Q I's your conpany going to testify about that
proposal separately?

A No, | am not, no.

Q Does your organi zati on support that proposal

and the testinony that will be given by M. @l den and
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M. Conover with respect to that?
A Yes.

MR. ENGLI SH. Thank you.

JUDGE BAKER: Thank you, M. English.

Are there any other questions of M. Kurth?
Ms. Brenner?

CROSS EXAM NATI ON
BY M5. BRENNER
Q M. Kurth, on the first page of your
statement, in the last paragraph, | think | started out
nore confused about this than I amright now, but I
still wanted to clarify this.

When you say that 55 percent of your sales
were Orders 32 and 50, and 45 percent to Orders 79, are
you tal ki ng about the total anmobunt of mlk that you are
pooling or that, that you are pooling on the current
Order 32 or are you tal king about the total anount that
you are selling to distributing plants on current O der
327

A | amtal king about mlk noving to
distributing plants. For instance, if we were noving
20 mllion pounds in August of 1999, 11 mllion pounds
of that would have gone to 32 and 50 and 9 mllion
pounds to Order 79. And if you could take it back to

prior to order consolidation, those sales would remain
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t he sane, the percentage breakdown.

Q kay. So, you are not saying that 55 percent
of your sales went to, 55 percent of the mlk that you
pool ed went to distributing plants.

A No, no, no.

Q kay. On the | ast page of text in your
statement. There is a question here, Wy should an
organi zation wwth mlk in the geographic marketing area
be required to nove mlk fromcertain counties in
M nnesota or Wsconsin if they already have enough m |k
in the area to satisfy pooling requirenents?l [ am
not sure what we are | ooking at that would cause m |k
to be required to be noved from M nnesota and
W sconsi n.

A I have got to find it here first.

(Pause.)
BY MS. BRENNER

Q Sir, in the that |ast paragraph.

A Ch, okay. Well, all | amsaying is that if an
organi zati on, any organi zati on, has got sales to
sati sfy whatever the pooling provisions are, in
what ever market, first of all, what is the difference
where mlk is diverted to? But, the second thing is,
what we could have is, letlls just say that we had,

someone who had producer mlk of five mllion pounds a
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nonth that they were noving directly to market in O der
32. And they had a plant in Mnnesota or W sconsin,
out si de of the designated counties that M. Hollon had
in his proposal, they had need for that 10 mllion
pounds for other produce, beit Cass Ill or whatever,
now, you are going to require that plant with 10
mllion pounds to nove two mllion pounds or 2.5
mllion pounds to market. It is out of the area, so
they are going to be shipping their 20 percent or 25
percent. Wuld you agree with that?

Q Are you saying they have enough mlk in the
area to satisfy the pooling requirenents, why woul d
t hey have to nove m | k?

A VWll, ny understanding is that if you are not
in that geographic area defined in yesterdayls
testinony, you will be responsible to nove as a state
unit, whatever the shipping percentage m ght be in that
gi ven nont h.

Q Are you tal king about in order to pool the
m | k?

A In order to pool that mlKk.

Q They woul d have to nove.

A So, what, in theory, what could happen is if
that plant needs that 10 mllion pounds, and if the

organi zation already is shipping five out of 15 or 33
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percent, are you with ne? GCkay. So, they are nore
t han satisfying the, even the new proposed order
requirenents. |If the plant needs the 10 mllion
pounds, | guess, you could in an instance be, why then
woul dnllt you take the milk that is nmoving to market,
cut it back by two mllion, only nove three mllion of
that, haul that two million up to this 10 mllion pound
pl ant so you can haul two mllion pounds back to
market? That is what | amtrying to get out.
Q Ckay. Ckay.

M5. BRENNER That is all | have.

JUDGE BAKER Thank you, Ms. Brenner.

Are there other questions? M. Vetne?

MR. VETNE: | have sone redirect, if the
ot hers are done.

JUDGE BAKER: All right, M. Vetne.

MR. VETNE: First, Your Honor, as to the
exhi bit copy, logistical issue, which we had a little
bit earlier at the end of M. Kurthlls direct testinony,
the reporter now has three copies of Exhibit 17 and
Exhibit 18. And Exhibit 17 was attached to the
wi t nessll statenent, so everybody got a copy of that.
And Exhibit 18, the study that was referred to, has
been assenbl ed and | passed sone out and there is a few

nore avail able by ny chair here.
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JUDGE BAKER: Thank you very nmuch, M. Vetne.
REDI RECT EXAM NATI ON
BY MR VETNE

Q M. Kurth, Marvin Beshore asked you sone
questions about Exhibit 17, the table attached to your
testinony and what was factored into and what may not
have been factored into that. Wuld it be correct to
say that that is sinply an illustration of the
regul atory inpact of the proposed anendnents on the
very small portion of producer gross incone that
represents margin or net incone?

A That is correct.

Q Ckay. And it did not include, it did not
i nclude inter-cooperative rebl ending, correct?

A It did not.

Q It did not. And inter-cooperative rebl ending
was a question raised yesterday by M. Beshore as to
whether it is relative or not to the Secretaryls
deci si on.

A That is correct.

Q Ckay. It also, with respect to, if
reblending is relative and will be considered, it also
did not address for Order 32, if we are going to | ook
at that, the inpact that would result fromrequiring

shi pnents not being made. Let me back up.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

457

To the extent that there is mlk not now
nmoving to distributing plants and the distributing
plant has the mlk it needs to serve Class | and C ass
Il, whatever it needs, if there is m |k not now noving
that will have to nove, is it not correct that that
woul d di splace mlk that is currently noving to the
di stributing plant to make roomfor this new mlk that
it has perfornf

A I woul d assune so, Yyes.

Q And when that mlk is displayed, displaced,
in all |ikelihood and greater probability, it will nove
to a manufacturing use.

A I would think so, yes.

Q So, to sone extent the blend price, the C ass
| utilization wonllt go up directly but it would be
di luted or counter bal anced a bit by the displaced
mlk?

A That woul d be correct.

Q Ckay. And in order to neet the, and that

di spl acenent was not consi dered, of course, in your

exhibit.
A That is correct.
Q Ckay. And in order to neet any one or a

conbi nation of the additional performance requirenents

in Proposals 1 through 5 and 7, in Order 32, your
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organi zati on woul d i ncur additional transportation and
| ogi stical costs, correct?

A Sone, yes.

Q Okay. And the diluting inpact of those
addi tional costs on the noney you have available to
your dairy farmers was al so not factored in.

A That is correct.

Q kay. So, going back to, back to the initia
prem se, the exhibit is intended to show solely the
regul atory inpact on dairy farmers, typical Oder 30
dairy farnmers, of which yours are sone, correct?

A That is correct.

Q And who are, in fact, all or nostly all,
smal | business entities subject to protection of the
Regul atory Flexibility Act.

A That woul d be correct.

Q And further, should Proposal 7 be adopted, if
W thin your organization you have a supply of mlk
which may efficiently neet distributing plant
requi renents, fromthe whole, but you have to nmake
certain shipnments froma distance | ocation, that woul d
di splace mlk that would ordinarily nove to
distributing plants fromclose | ocations.

A That woul d be correct.

Q And | think you tal ked about that in colloquy
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with M. Beshore.

A Ri ght .

Q But, again, the mlk that is close then, that
i s being displaced, would have to nove manufacturing,
correct?

A Yes.

Q And chances are it would, in noving to
manuf acturing, the trucks hauling the displaced mlk
woul d go by the trucks hauling the distance mlk?

A That coul d happen.

Q Ckay. And with respect to mlk available
when requested, would it be correct to say that you
have, a lot of your mlk is nmarketed based on
comm tments, agreenents, course of dealing with
cust onmers?

A Virtually all of it.

Q Virtually all of it.

And you have sone, sone discretionary mlk
that is not commtted?

A Not enough.

Q Not enough, right.

A Yes.

Q Ckay. So, in order to neet the tenporary
need of a handler on a short termbasis that calls at

t he begi nning of the nonth or the beginning of a week
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or the day before, you have to breach your conm tnent
or understanding to sonebody el se.

A Yes.

Q And that is what you neant when you said the
mlk is not avail able because it would involve a breach
of conmi t nent.

A Yes, there have been tinmes where we have had
and have made m |k available but if we, if we have
other commtnents for the mlk, that is when we woul d
say it is not avail able.

MR. VETNE: Thank you.

JUDGE BAKER Thank you, M. Vetne.

Are there any ot her questions of M. Kurth?
M. Cooper?

MR. COOPER: | amnot sure, but | donlt have
17 and 18 as received on ny records.

JUDGE BAKER: No, they have not been noved.

MR, VETNE: | was going to wait to see if
there were any nore questions. But, yes, | nove the
exhi bits.

JUDGE BAKER: All right. Are there any
guestions or objections with respect to the adm ssion
into evidence of what has been marked for
identification as Exhibit 17 and 18? Let the record

reflect that there is no response. So, 17 and 18 are
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adm tted and received into evidence.
(The docunents referred to,
havi ng been previously marked
as Exhibit 17 and 18
were received in evidence.)
JUDGE BAKER Apparently there are no further
questions. Thank you very nuch.
(Wher eupon, the wi tness was excused.)
Wher eupon,
GARY GRAN
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MR VETNE
Q M. Gan, you have been sworn, sworn in.
A Yes, | have.
Q And in the first paragraph of your prepared
statenent you identify yourself and your affiliation.
A Yes.
Q Could you in a thunbnail fashion, describe
your professional history in the dairy industry?
A | have a degree in Economics fromthe
University of Wsconsin. And in sone quirk of faith, |
was a dairy farnmer for 19 years. And | was invol ved

wi th our cooperative all that tine. | was on the Board
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of Directors. And due to change in |life style, genera
manager, assistant general manager job first cane
avai l able six and a half years ago, | was hired to that
position. And about a year and a half, a little over a
year ago | becane general manager.
Q kay. Could you proceed wth your prepared
statenment, pl ease?
A Thanks.

My nane is Gary Gan. | amthe genera
manager Fam |y Dairies USA in Madi son, Wsconsin.
Fam |y Dairies USAis a m |k marketing and bargai ni ng
cooperative with approximately 5,000 nenbers in eight
states. Famly Dairies USA supports Proposals 6, 8 and
9, opposes Proposals 1 and 5, 3 and 7 and is neutral on
Proposal s 2 and 4.

Fam |y Dairies USA opposes any changes in
Federal Order 32 that are limting or nore restrictive
than the pooling provisions in place at this tine.
MIk currently pooled on the Central Order is reformng
and satisfying the pooling provisions specified by the
order as inplenented on January 1, 2000 when the
Federal MIk Oders were consolidated from31 to 11
or ders.

One of the considerations for consolidation

of Federal M1k Orders was overl appi ng areas of mlk
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supply. Federal Order 30 and Federal Order 32
currently border in the States of Illinois, Wsconsin,
Il owa, M nnesota and Sout h Dakot a. Many of the
processors and handl ers have producer mlk in the

physi cal geography of both Order 30 and Order 32.
Consequently it is expected that blend prices in
bordering orders would narrow and begin to obtain
equilibrium Mre restrictive pooling will for
producer m |k on Federal Order 30 as the market of | ast
resort. The result will be a | ower blend price on
Order 30, while it increases on Oder 32. The result
wi Il put handlers and processors pool ed on Federa

Order 30 at a conpetitive disadvantage, not because of
mar ket condi tions, but because of Federal Order pricing
bet ween adj our ni ng orders.

The ability to pool |arge anmounts of mlk
out si de the physical boundaries of Oder 32 will still
remain, but will be limted to a select few who can
t ake advantage of mlk diversions fromthe O ass |
market. In this scenario, Order 32 handlers will have
the ability to procure fromthe upper M dwest order
using the Central Order bun price to procure mlk from

upper M dwest markets. Oder 32 handlers will also
have the ability to continue selling, pooling on the

Central Order, however, will have nore val ue because of
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t he higher blend price.

Federal Order Reformwas inplenented on
January 1, 2000 is working. MIlk is reformng and
qual i fying as specified by the federal order. A change
to reverse was currently in place would be a backwards
step. It would create nore regional pricing and give
sel ected handlers the ability to use the blend price as
a procurement tool in areas outside the Central Order.

Q That concl udes your prepared testinony?

A Yes.

Q M. Gan, you indicate you have, your
organi zati on has 5,000 nenbers in eight states. Are
they predom nantly located in the States of Wsconsin
and M nnesot a?

A Predom nantly, three fourths of our
menbership is in those two states.

Q Ckay. In those two states, are you aware of
the typical size of your nenber producers in terns of
nunber of mlking cows for production?

A I amnot famliar as the nunber of mlking
cows, but our average producer ships about 3,300 pounds
a day.

Q Ckay. And if we take the per cow per day
production that is reported regularly by USDA on

average and back that in, we could calculate a typica
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herd si ze.
Bet ween 50 and 70, | woul d predict.
Q Sorry?
A Bet ween 50 and 70 cows | woul d predict.
Q Yes.
You have al so operated a dairy farm you
i ndi cat ed.
A Yes.

Q And you heard the testinony of M. Kurth.
A Yes.
Q And his reference to the University of

W sconsi n study.

Yes.
Q In fact, you provided that study.
A Yes, | did.
Q It is available on the Internet?
A Yes.
Q Ckay. In your experience as a dairy farner,

woul d you agree with the observation nmade in the study
and made by M. Kurth that the margin, the net revenue
to producer represents a very snmall fraction of the
mlk price?

A Yes, | woul d.

Q Ckay. And woul d you al so agree that the

Proposals 1 through 5, 1, 5 and 7, if adopted, and if
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successful in forcing the shift of mlk out of Order 32
into Order 30, reducing the PPD, would very
significantly affect producers net profit or net
i ncone?
A Yes, | woul d agree.
Q Okay. And your producers, producer nenbers
are for the nost part if not the whole part, snmal
busi ness entities as defined and which notice was given
subject to protection of the Regulatory Flexibility
Act ?
A I think the vast majority of them bei ng upper
90.
Q Ckay.
MR. VETNE: Thank you very nuch.
JUDGE BAKER: Thank you, M. Vetne. Are there
ot her questions? Are there any questions? Yes, M.
Beshore?
CROSS EXAM NATI ON
BY MR BESHORE
Q Gary, | was | ooking over the Market
Admi nistratorlls Exhibit 5, table 8, which |lists pool
handl ers on Order 32 and | donlt think I saw Family
Dai ri es USA.
A You did not.
Q kay.
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A | do not pool mlk in Oder 32.

Q You do not pool mlk in Order 32. You poo
mlk on Order 307?

A Yes, we do.

Q kay. Do you, | think you said in your, nmaybe
you di dnllt, since you donllt pool mlk in Oder 32, do
you have nenbers that are pooled on Oder 327

A Yes, we do.

Q Who pools their mlk?

A A | arge nunber of nenbers ship their mlk to
priority plants. And sonme of those priority plants are
pool ed on Order 32, but since they are priority plants,
t hey donlt necessarily reveal that information to ne,
but | do see sonme of their nanes.

Q Do you, okay, since you donllt pool the mlk,
then, you are not involved in making any deci sions with
respect to the pooling, the marketing of that mlk for
pool i ng purposes?

A That is correct.

Q Ckay. Which priority handlers do your nenbers
supply on Order 32?7 Al right, well, let nme ask it
this way.

Are there any, are they supplying any C ass |
pl ants on Order 32?

A | woul d expect they are, but | donllt know.
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Q Ch, you donflt know whi ch plants they are,
your mnenbers are supplying on Order 32, is that
correct?

A Well, I know, for exanple, Wapsie Valley is
one of the plants that we have a significant nunber of
menbers in.

Q kay. Do you agree with the general
proposition that in order to participate in the Federal
O der pool any producer should be required to perform
for the Cass | market that nmakes that pool ?

A | believe they should have to followthe
speci fications of the order, yes.

Q Do you subscribe to the proposition that the
order specifications should be tailored to neet the
needs of the Class | supply in that marketing area?

A In general, that is the purpose of Federal
Orders | believe.

Q Ckay. And you are aware that Order 32 is
here to pool the Cass | values of consuners, Cass |
values of mlk distributed to consuners in Col orado,
&l ahoma, Kansas, M ssouri, Nebraska, all those states.
Do you have any nenbers supplying the dass |
facilities in those states?

A | donfit believe so, no.

Q Okay. Now you have indicated in your
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statenment that you expect and | assune it nmeans you
want to see a equilibriumof blend prices in the
adjoining area of Order 30 and 32. | take it that,
your testinmony to nmean you would |like to see those
bl end prices equal.

A Not necessarily equal, but there would be
some economic justification for the difference in
price, such as transportation.

Q Ckay. Well, do you have the sanme, do you have
the sane view of the relation, what the relationship
bet ween bl end prices should be on the border of Oder
32 and Order 5? You have heard the testinony that it
is, you know, $2.00 difference.

A Yes, | think pooling provisions in Order 5
shoul d be opened up.

Q Perhaps the m Ik from M nnesota, Wsconsin

t hat woul d be manufactured in the cheese up there, is

that it?
A We all make econom c deci sions, yes.
Q Ckay.

MR, BESHORE: Ckay. Thank you.
JUDGE BAKER: Thank you, M. Beshore. Are
there any other questions of M. G an? M. Brenner?
CROSS EXAM NATI ON

BY MS. BRENNER
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Q M. Gan, | was a little puzzled by your
response that you donllt know where sone of the mlk of
your menbers goes.

A | donllt know where it is pool ed.

Q You donfllt know where it is pool ed.

A I know whi ch, | know where our nenbers, or
could find out where each of our nmenbers ships their
mlk, to which priority plant they ship their mlKk,
but, I amnot aware of which Federal Order that private
pl ant may or not may pool its mlKk.

M5. BRENNER: | see, thank you.

JUDGE BAKER Thank you, Ms. Brenner. Yes,
M. Lee?

CROSS EXAM NATI ON
BY MR LEE
Q M. Gan, Gary Lee with Prairie Farns.

On your statenment, go down to, letls see it
i s paragraph one, two, three, four, paragraph four.
want to see if | am m sunderstandi ng sonething that you
are saying. The first sentence you are basically
saying nore restrictive pooling Order 32 would force
mlk to Order 30, theoretically.

A Theoretically.

Q And then further down you say in this

scenario, Order 32 handlers will have the ability to
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procure mlk away fromthe upper M dwest order.

A Yes.

Q So, are you saying there that in reality we
could end up with nore mlk on Order 32 with a better
price? Because on the one hand you saying m |k woul d
be forced back to Order 30, but then you are, in the
very sanme paragraph, saying that in reality Order 32
may end up with nore mlk because of a better ability
to attract mlKk.

A It would be the sanme as what Curt said. W
woul d | ose sone producers in the border region, whether
it is two percent, four percent, we donlt know, but
because --

Q Theoretical ly.

A Theoretically. Because handlers right across
the line in Order 32 would have the ability to pay a
hi gher pri ce.

Q Are you against dairy farners getting a
hi gher price?

A No, | am not.

Q As long as it is yours and not the other guy,
right?

A Vell, | think there is sonme, sone advantage
t o nei ghbors having roughly the sane price.

Q But, you are not saying then that O der 32
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m ght actually end up with nore mlk with the ability
to pay, theoretically, have a higher statistica
uni form price?

A I have no data on which to base that. They
woul d end up, because of a higher blend price,
believe they woul d be able to procure sone nore mlKk.

Q Theoretical ly.

A Theoretically.

Q Ckay.

JUDGE BAKER Thank you, M. Lee. Are there
any ot her questions? There appears to be none. Thank
you very nuch, M. Gan.

(Wher eupon, the wi tness was excused.)

Wher eupon,

DENNI S TONAK
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

DI RECT EXAM NATI ON

BY MR. VETNE
M. Tonak.
Yes.

You have been sworn in?
Yes.

Do you have a prepared statenent?

> O » O >» O

Yes, | do.
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Q You identify yourself in the first paragraph
of the prepared statenent and your affiliation.

A That is correct.

Q Coul d you pl ease give us a thunbnail sketch
of your experience and history in the dairy industry?

A Since | graduated fromcollege with a degree
in Dairy Science back in 1973, | have been enpl oyed by
Nati onal Farmers Organi zation, Southern M|k Sal es and
now M dwest Dairynmen Conpany in a nunber of capacities
of the Mdwest, Southern States with a broad nunber of
job responsibilities. That is about as thunbnail as
you are going to get it.

Q Al right. And your current responsibilities

are what as manager of M dwest Dairynen?

A Specifically I aminvolved in the marketing
of the M dwest nmenbersll m |k, operations of the
cooperative and so on.

Q Ckay. Wuld you pl ease proceed with your
prepared statenment?

MR. VETNE: | amsorry, before you proceed, |
think it mght be logistically better to mark an
exhibit. Your Honor, the witness will refer in his
testinony to a docunent published by the Cooperative
Ext ensi on, University of Illinois, OSummary of Illinois

Far m Busi ness Records for 2000.
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JUDGE BAKER Very well. That shall be marked

for identification as Exhibit 19.
(The docunent referred to
was marked for identification
as Exhibit 19.)

MR. VETNE: And, Your Honor, | have copies
here, limted copies. The witness specifically will be
referring to just a couple of pages. The ful
publ i cati on has been marked, but to the extent we run
out of these exhibits, these pages to which referenced
w Il be made or additional available for those that
donllt get a published version.

JUDGE BAKER All right. Thank you, M.

Vet ne.
BY MR VETNE
Q Ckay. If you would go ahead.
A My nane is Dennis Tonak. | amthe manager of
M dwest Dairynmen Conpany. The business address is 4313
West State Street, Rockford, Illinois.

Mdwest is a relatively small cooperative
W th producer nenbers located in Northern Illinois and
Sout hern Wsconsin. The majority of M dwest nenbersl
mlk is used to supply the fluid market.

| also work with Lakeshore Federated Dairy

Cooperative, whose nenbers are Manitowoc M|k Producers
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Cooperative, Mnitowoc, Wsconsin, MIwaukee
Cooperative M|k Producers, Brookfield, Wsconsin, and
M dwest Dairynen Conpany. Lakeshore represents over
4,000 producers located in Wsconsin and surroundi ng
states. The mlk fromthese producers is primarily
pool ed on the upper Mdwest order and to a | essen
extent on the Central and M deast orders.

Lakeshore is concerned that the proposed
pool i ng changes in Proposals 1, 2, 3, 4, 5 and 7 and
nore specifically Proposals 1, 3, 5 and 7, if adopted,
could force mlk currently pooled on Order 32 to be
pool ed on Order 30. This woul d decrease producer
returns in Northern Illinois and surroundi ng areas.
Exhi bit 19, pages 11 and 12, show t he managenent
returns for dairy farns participating in the Farm
Busi ness, Farm Managenent Associ ation records for
Nort hern and Southern Illinois. In 1999 Northern
Illinois farns had a nmanagenent return of a negative
$8, 420, Southern Illinois farns and nmanagenent return
of a negative $825.00. For the year 2000, Northern
I1linois farns had a nanagenent return of a negative of
$36, 981. 00, Southern Illinois farnms nmanagenment return
of a $393. 00.

Federal Order 30 basically enconpasses an

area of Northern Illinois, an area in Southern Illinois
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basi cal | y enconpassed by Order 32.

The inpact of Federal Order Reform may have
played a role in the dramatic change in returns for
Northern Illinois farnms from 1999 to 2000. To nake it
nore burdensonme to pool mlk on surrounding federa
orders woul d further reduce the
profitability/ managenent returns of these farns and
unduly inpact the ability of these small businesses to
survi ve.

There is also an inpact on the federal order
dictated costs for Class | mlk. On page three, it
shows a conpari son of blend prices at Dubuque, |owa and
Rockford, Illinois since 1998.

MR. VETNE: Your Honor, there is an exhibit
attached to, or actually tw tables attached to M.
Tonaklls statenent. | think the l|ogistically easiest
thing to do, would be to mark his statenment with the
stapled exhibits. | have provided three of the
conplete set to the reporter and one to Your Honor and
everybody has a copy.

JUDGE BAKER: Very well. Thank you, M.
Vetne. That will be marked as Exhibit 20.

MR. VETNE: Thank you.

(The docunent referred to
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was marked for identification
as Exhibit 20.)

THE W TNESS: Exhi bit 20, page 3 shows a
conpari son of blend prices at Dubuque, |owa and
Rockford, Illinois since 1998. The Dubuque plant and
Rockford plant are major conpetitors for package m |k
sales in Northern Illinois. Wile the announced C ass
| price is the sane at Rockford and Dubuque since
January 2000, the Rockford plant has a significantly
hi gher cost to attract mlk supplies fromthe Stevenson
County, Illinois, Geen County, Wsconsin area, than
does the Dubuque plant. In effect, to conpete for mlk
supplies in that area, or any other area, the Rockford
pl ant nmust pay the Cass | price plus the difference in
Federal order blend prices. As seen on Exhibit 20,
page four. This puts a greater burden on the Rockford
plant. During 2001, the actual federal order costs for
mlk at these two plants has becone closer than in
2000. On page four, the term[Effective Cass | costsl
is used to show the representation of the C ass |
differential plus the differences in the Federal O der
necessary to nove mlk and other term nology could be
used as a proxy Cass | costs, what the fluid plant
actually has to pay out in federal order values in

order to attract m | k. Excuse nme, Federal order
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dictated values to attract Cass | mlKk.

It appears to us that the producer alignnents
wi thin and between Order 30 and 32 are noving to
establish the traditional price relationships that
existed prior to order reformalong the northeastern
edges where the two orders adjoin Illinois, Wsconsin
and lowa. W strongly urge the Departnent to consider
t he inpact on the northern Illinois businesses noted
above as it reviews the proposed changes at this
heari ng.

BY MR VETNE

Q M . Tonak, does that conclude your prepared
st at enent ?

A That concl udes ny prepared testinony.

Q And when you referred to the busi nesses noted
above in the inpact, you are referring to the farns
that are nmenbers of M dwest and the Lakeshore
Feder ati on?

A That is correct, along with the fluid mlk
pl ant at Rockf ord.

Q Ckay. You have been present for the
testinony of Curtis Kurth?

A Yes.

Q And the succeeding witness. Do you have

know edge of the approximate size of the nmenbers of
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Lakeshore or Mdwest in ternms of cows or production
per f or med?

A The M dwest nenbers approxi mate size would be
about 115, 000 pounds of m |k produced per nonth. Wich
woul d correlate to approximately 60 to 70 cow herd.

Q Okay. And woul d you agree with the prior
testinmony that the margins of producers, that is the
portion of price that is represented as incone and
m ght or mi ght not be reported as net incone to the
IRS, is a very, very small portion of the price
received by dairy farnmers in this region?

A Yes, the margin would be very small and in
sonme cases the margin may even be a negative figure.

Q Ckay. Are all your nenbers or nearly al
your nenbers snall businesses as defined in the hearing
notice, that is farms having gross inconme of $750, 000
per year or |ess?

A Yes.

Q Ckay. The plant in Rockford, can you
identify the nanme of that plant?

A That, the nanme of that plant is Mieller
Pi nehurst Dairy, Inc., an Order 30 distributing plant.

Q Ckay. And the plant in Dubugque, to which you
are referring or plants?

A Wul d be Swiss Valley Farns, an Order 32
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di stributing plant.

MR. VETNE: Okay. Thank you very nuch.

JUDGE BAKER Thank you, M. Vetne. Are there
any additional questions? Yes, M. Beshore.

MR BESHORE: Please wait --

JUDGE BAKER: All right. M. English?

CROSS EXAM NATI ON

BY MR ENGLI SH

Q Charl es Engli sh.

M. Tonak, you are a co proponent for
Proposal 8.

A That is correct.

Q And are you intending to get back up on the
stand and testified for Proposal 8?

A No, | am not.

Q Do you vote for Mdwest Dairynen and for the
Lakeshore entities support Proposal 8 and the testinony
that will be given by M. @il den and M. Conover?

A Yes, we do.

MR. ENGLI SH. Thank you.
JUDGE BAKER: Thank you, M. English. Are
there other questions of M. Tonak? M. Beshore.
CROSS EXAM NATI ON
BY MR BESHCRE:

Q Good norni ng, Dennis.
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A Good norning, Marvin

Q You do not have any milk pooled on Order 32
at present, is that correct?

A M dwest Dairynmen does not have any mlk
pool ed on Order 32.

Q Do any of the other, do any of the Lakeshore
Feder at ed nenbers have m | k pooled on 327

A Menbers of M I waukee and Manitowoc, both have

m | k pooled on 32, or the dairy farm nenbers are pool ed

on 32.
Q By the cooperative or by another handler?
A By soneone el se.
Q Ckay. Who woul d that be, do you know?
A I would think that the recei pts and

utilization reports for Swiss Valley, and DFA woul d
identify the majority of that m K.

Q The Manitowoc in M| waukee m | k.

A Yes.

Q Ckay. Now, with respect to the producer
i ncone information, you are presenting for the record
here, the Illinois Farm Busi ness Managenent Anal ysis
study, this is conplied by what, farnmers who elect to
participate in the cost study through the Illinois Farm
Busi ness and Managenent Associ ation?

A Basically that would be correct. The
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I1linois Farm Busi ness, Farm Managenent Associ ation
provi des a record keeping format services to aid
farmers throughout the State of Illinois in preparing
financial docunentations, records and so on, and this
is a conpilation of those records that have the
information that neet the statistical requirenents of
I1linois Farm Bureau, Farm Managenent Associ ati on.

Q kay. Are those requirenents set out in the
study here sonewhere, what it takes to be part of the
cross section or what it takes to be part of the pool,
| guess, cost pool?

A They are not specifically set out. There are
some farns that do not provide all the information for
all the categories that may be shown t hroughout the
publication, so there are farnms included in sone
portions in the appendi xes or in production informtion
that may not be included in totality of the farm
records on pages 11 and 12. Additionally, pages 11 and
12 show for Northern and Southern Illinois, dairy
farns, there are dairy farns that participate in
Central Illinois, but ny understanding is those are a
relatively small nunber. And were not included in
ei ther these categories, though they are included with
the Northern Illinois dairy farnms in other categories.

Q kay. 1Is there any information in here that
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tells us where the farnms in either of these sectors
marketed their mlk during the indicated tinme periods?

A No, there is not.

Q Okay. There is nothing that shows where it
was, |like for the Southern Illinois farnms in recent
years where the mlk was pool ed?

A No, there is not.

Q Okay. Now, if you look at Table 8, you have
got the exhibit in front of you there, | think, which
think is, what, Exhibit 19?

A Yes.

Q If you | ook at Table 8, the nunber, the line
you have quoted fromis a line identified as
OManagenment Returnll, correct?

A That is correct.

Q Ckay. If you go to the line that says [Net
Farm | nconell above that, the nunbers are positive
rat her than negative, are they not?

A That is correct.

Q So, that in 2000 the net farmincone for
these particular Northern Illinois dairy farns was
$32, 003 on average, correct?

A Before the operator had any incone for his
| abor, his living expenses, and such as that.

Q Right. Well, | want to, | want to wal k

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

484

t hr ough, you know, briefly, the calculations that were
made to get to the negative bottomline you quoted.

But, it starts wwth a net farmincone after all cash
operati ng expenses and depreciation, which of course is
a non cash item after those itens are taken out, there
are positive net farmincomes of $32,000 for 2000,
48,900 for 1999 and a five year average of $46,370 for
1996 t hrough 2000, correct?

A That is correct.

Q kay. And then net farminconme per operator,
that is just a line that divides the net farmincone by
t he nunber of operators on the farm | take it.

A That woul d be ny understanding. | didnlt
prepare this information, so, as we go forward here, |
ama little bit as nuch in the dark as you are.

Q Ckay. Well, you know, you quoted that, the
negative line. | amjust trying to see how we get to
it there. The next line that shows is the unpaid
| abor charge. And | would take that to be just what it
says, it is a figure that is plugged in here that was
not paid for |abor, correct?

A Yes, ny understanding is that is the owner
and fam |y | abor charge representation.

Q An estimated fair value for the | abor of the

owners and operators, which, is that what you
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understand it to be?

A | think it is a proxy for that, yes.

Q kay. A proxy for that. And then the next
line, returns to capital and nmanagenent, they are for,
you know, good, you know, for good econom c reasons
this study is showi ng that, you know, assum ng there
was some return in this business enterprise for capital
and managenent, it m ght be the indicated nunbers,
correct?

A Yes.

Q And then again, assum ng there was interest
paid on capital invested, there is again, a line
entered, correct?

A Yes.

Q Ckay. And then after all those itens are
subtracted fromthe net farminconme, we have the
figures that you quoted in your statenment of the
assuned return to nmanagenent, correct?

A That is correct.

Q Ckay. Letls explore Exhibit 19, your, your
price relationship data a little bit.

Now, you are conparing, as | understand it,
the, I amsorry, it is Exhibit 20. Your statenent is
Exhibit 20. | may have said 19.

You are conparing the statistical uniform
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prices applicable to Dubuque where there is a Sw ss
Val |l ey distributing plant and Rockford, where there is
anot her distributing plant that is affiliated with your
cooperative, correct?

A Yes, our cooperative supplies that
distributing plant wwth their m |k needs.

Q Okay. Now, you are not preporting to conpare
the actual cost of mlk to those plants, are you?

A No, | amnot saying that that is the actua
cost. | amsaying that is a cost, in a round about

way, that is dictated by the Federal Order Regul ati ons.

Q Vell --

A In other words, on the, the page three, it
just shows the statistical blend prices at those
| ocati ons over a period of alnost four years. And al so
i ndi cates what the Class | differential at those
| ocati ons were during that sanme tine period.

Q Ckay. Those |ocations are, what, 90 or 100
mles apart, roughly?

A Appr oxi mat el y.

Q Ckay. From what area do you supply the
Rockford plant, where are your farnms | ocated?

A It is west Rockford, towards Dubuque.

Q kay. Do you know where the farns are that
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suppl y Dubuque?

A No, | donflt specifically know. | knowin the
testinmony given by M. Hollon yesterday, where he
gquoted fromthe final order, for Order Reform it
menti ons sone things about Rockford, Dubuque or sone of
these relationship. | also knowin there that it
indicates that there is overlap of both package m |k
sal es and procurenent areas, specifically in this
defi ned geographic area of, or the geographic area that
i s enconpassed here. Oher than that, | donl[t
specifically know where Swi ss Vall ey receives their
mlk supply for that Dubuque from | do know t hat
there area nunber of Swiss Valley farns in that genera
ar ea.

Q That general area being the --

A Northern Illinois, Stevenson County,
Il1linois, Geen County, Wsconsin, and that surrounding
counti es.

Q Ckay. So, to the extent that Dubuque goes
east and Rockford goes west, there maybe sone
overl apping areas in their mlk procurenent area.

A Wll, yeah, the farns are interm ngled and I
just donllt know where the Swiss Valley Farns have their
mlk delivered to in all cases.

Q kay.
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MR. BESHORE: Thank you.

JUDGE BAKER: Thank you., M. Beshore. Are
there other questions for M. Tonak? There appear to
be none. Thank you very nuch.

THE W TNESS: Thank you

(Wher eupon, the wi tness was excused.)

JUDGE BAKER: M. Vetne, did you want to nove
19 and 20 into evidence now or |ater?

MR. VETNE: Now. | rely on M. Cooper to
remnd ne.

JUDGE BAKER Ch, such nice cooperation. Are
there any questions or objection with respect to what
has been marked for identification as Exhibits 19 and
20 being noved into evidence? |If there are no such
obj ections, or questions, Exhibits 19 and 20 are hereby
admtted and received into evidence.

(The docunents referred to,

havi ng been previously marked

as Exhibit 19 and 20

were received in evidence.)
Wher eupon,

NEI L GULDEN

havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

DI RECT EXAM NATI ON
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BY MR VETNE

Q M. Qul den.

A Yes.

Q You have been sworn in, and you have a
prepared statenent.

A Yes, | do.

Q You identify yourself and your enpl oynent
position in your first paragraph. Can you pl ease give
us a thunbnail sketch of your experience and expertise
and history in the dairy industry?

A | have been enpl oyed for Associated MIk
Producers for 31 plus years. And in various positions,
i ncl udi ng accounti ng, managenent, various nanagenent
positions, and currently I am Director of Food
Mar keting for Associated M|k Producers.

Q What are your responsibilities as Director of
Food Marketing?

A VWll, Director of Food Marketing has various
hats, but basically to do anal ysis, econom c analysis
for federal orders. | amresponsible for paying
producers for the organization, and responsible for
m | k novenent, analysis of where our m |k should be
moved, not only with distributing plants, but wth,
bet ween our own facilities.

Q kay. How | ong have you been director of Food
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Mar ket i ng?
A About 20, 22 years.
Q So, it is safe to say it is both pre and post
order reform
Yes. Prehistoric, is what it is.
Prehistoric order reform
Wul d you proceed with your prepared
statenment, please?
A Thank you.
| am Neil ulden, Director of Food Marketing
for Associated MIk Producers. M office address is
315 North Broadway, New O m M nnesota 56073. M
testinmony is in opposition to Proposal nunber 3 and |
amjoined in that opposition by Forenost Farns, Land Q]
Lakes, First District Association, Fam |y Dairies, USA
M dwest Dairynmen Conpany, Manitowoc M Ik Producers
Cooperative and M| waukee Cooperative M|k Producers.
Before units of supply plants were all owed
under Federal Orders, each supply plant had to
individually ship the required order percentage to
distributing plant. 1In the case of a single handler
with multiple supply plants, this often neant incurring
substantial additional freight, depending on how far
the supply plant was |located fromthe distributing

pl ant custoner. The ability of a single handler
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operating nmultiple supply plants to utilize these

pl ants and ship the sane required pounds of mlk, as if
they were single plants, fromthe plant that is |ocated
cl osest to or possibly nore suited for shipping to the
di stributing plants, makes real econom c sense.
Requiring these single handler units to ship a higher
percent age than individual supply plants would sinply
cause the handler to discontinue the unit and ship from
each supply plant. This would cost nore freight, but
woul d not generate any nore mlk for distributing

pl ants.

Mul ti ple handl er units, on the other hand,
have the potential for one handler to substantially to,
Wi th substantially nore distributing plants sales than
requi red, by the order, to pool other handl ers and
actually reduce their total conbined sales and stil
nmeet order requirenents. This along with encouragi ng
pay to pool situations, we think allow sone handlers to
escape entirely any responsibility for supplying the
mar ket .

Therefore, we propose as a nodification to
Proposal nunber 3, that systens of supply plants be
operated only, by only one handler, and that the
appl i cabl e percentage requirenents be the sane as a

single plant. This would sinply require that the
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| anguage in 1032.7(f) be changed by elimnating the
words (or nmore handlers neet) and substituting the
wor ds (handl er neets).

That concl udes ny statenent.

Q kay. M. @ilden, this statenent is limted
to Proposal nunmber 3. You have additional statenents
with respect to Proposals 8 and 9?

A Yes, | do.

MR. VETNE: And the principal testinony in
Proposal 8 hasn[lt been given yet, Your Honor, so, M.
@ul den woul d prefer to wait until after that cones in.

JUDGE BAKER Very wel |l .

BY MR VETNE

Q And with respect to Proposals 1, 5 and 7, you
have been here for the testinony of M. Kurth.

A Yes.

Q And the prior testinony on Proposal 7.

A Yes.

Q Ckay. And M. Kurth said he was presenting
the testinony on your behalf as well on behalf of his
organi zation. The description that M. Kurth provi ded

and subsequent w tnesses provided as to typical farner
nmenbers and i npact on the net incone bottomline, is
that consistent wth the experience of your nenbers,

al so?
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A It is the, yes, the sane general principle
woul d apply.

Q kay.

A | havenllt done the exact nunbers, but --

Q Okay. And your nenber producers are for the
nost part, if not the whole part, small business
enterprises as defined in the hearing notice having
gross receipts of inconme of $750,000.00 per year or
| ess?

A For the nost part, yes.

Ckay.

MR. VETNE: Thank you. The witness is
avai |l able for cross on this.

JUDGE BAKER Thank you, M. Vetne. Are there
any questions? Apparently there are no, oh, yes, M.
Beshor e.

MR, BESHORE: Ch, yes.

CROSS EXAM NATI ON

BY MR BESHORE

Q Good norning, Neil

A Good norning, Marvin

Q Exhibit 5, which is a marked Adm nistratorls
information, at Table 8, identifies five associ ated
m | k producers and supply plants under Order 32. |Is

that current information, you continue to have five
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supply plants on the O der?

A Yes. That is correct.

Q Do you presently report themas a pool ed
unit?

A Well, they are reported, they are not pool ed
on the same report. They are, they are |listed as a
unit under Order 32, yes.

Q kay. Are they pooled, is the mlk there
pool ed under Section 1032.7(e or f), whichever it is?

A Yes.

Q And is all the mlk, is all of your mlk that
is pooled on Order 32, pooled through that unit of
supply pl ants?

A Yes.

Q Okay. So you are not reporting any, you are
not pooling any mlk on Order 32 through your 9(c)
report?

A Ch, | amsorry, yes, there are two reports.
It is the seven, seven section and the 9(c) section.
Those two secti ons.

Q Ckay. Where is the mlk delivered that is
pool ed on your 9(c) report?

A To distributing plants.

Q Solely to distributing plants?

A And diverted and diverted to non pool plants.
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Q Okay. And what non pool locations is it
di verted to?

A Vari ous, various non pool |ocations.

Q Can you give us the top three or four?

A Wl |, those, all of those, all of the supply
plants that you listed in that unit are split plants,
so they have non pool, non pool plant in, a pool plant
on the sane prem ses. So, there are sone diversions to
all five of those |ocations.

Q Are there diversions to non poo
manuf acturing plants in the State of M nnesota?

A Yes.

Q What | ocati ons?

A Dawson, M nnesota, Painesville, M nnesota,
and Rochester, M nnesot a.

Q Ckay. Are there any diversions to non poo

plants in the State of Wsconsin?

A Yes.
Q What | ocations?
A At JimFalls, Wsconsin and Blair, Wsconsin.

Q Ckay. Are those plants in M nnesota and
W sconsin, are they split plants al so?

A Not all of them JimFalls, Wsconsin is,
Blair, Wsconsinis, Painesville is.

Q Okay. Now, the diversions on Order 32 are
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delivered to the non pool side of those split plants, |
assune.

A That is correct.

Q Okay. |Is the pool side of those split plants
associated with any federal order?

A Yes, with Order 30.

Q kay. So, JimFalls, Blair and Painesville
are Order 30 supply plants.

A Yes, yes, there is a, the Gade A portion of
t hose of those plants.

Q The Grade A, the Grade A side of the split
pl ant .

A Ri ght .

Q Ckay. To what locations in Order 32, what
di stributing plant custoners do you supply on Order 32?

A Wells Dairy, at LaMars, and Anderson- Eri ckson
Dairy in Des Monies, and Prairie Farns at various
| ocati ons.

Q Ckay. Have you ever supplied mlk to
distributing plants, since January 1, 2000, to
distributing plants south of those locations in Oder
327

Yes, yes, mainly in the fall, when --
To what plants?

A Agai n, various plants. | donllt have the, |
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donllt have a list of the names, Marvin, but they go
into the southeast. They go into various, various
ot her ar eas.

Q In Order 327

A Sonme in Order 32. Sone outside of Order 32.

Q Okay. Wiat distributing plants in Oder 32,
letlls just say this fall, have you supplied, other than
t he ones nentioned, if any?

A None.

Q Ckay. | ask Curt this norning about what
percent age of Forenbst current supply on Order 32 was
delivered to distributing plants and he gave ne a rough
estimate. Can you give us the sane information for
AMPI ?

A Percentage of our mlk pool on Order 327

Q That is delivered to distributing plants?

A I would have to, it would be a guess, but I
woul d be guessing, on a year round basis, probably in
the 12, 13 percent range.

Q Ckay. O AWPI Is nenbershi p, how nmany orders
do you pool mlk on?

A Just two, just Order 30 and 32.

Q And what proportion is on Order 30 and what
proportion on Order 327

A Roughly hal f, half on each
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Q So, when, if you, | think you answered,
responded to M. Vetnells question that the economc
effects on your nenbers would be about the sane as Curt
had estimated for his. But, you hadnllt specifically
done those nunbers.

A That is correct.

Q kay. Is that your testinony?

A That is ny testinony.

Q If half the mlk is on Order, when you have
done those equations or calculations in your head, have
you factored in the gain that you woul d have for your

Oder 32 mlk by the increase in the blend price in

Order 327
I, I thought you m ght ask that.
Q You were a step ahead of ne.
A | assune your previous question was relative

to M. Vetnells question on margins for dairy farners,
was that correct?

Q Vell, | was assum ng, maybe | m sunder st ood
his question. | thought he was aski ng whet her the net
gains fromshifts and pooling or |osses that Curt had
estimated on his exhibit, whether you had the sane.

A No, | didnllt understand M. Vetne as asking
that at all.

Q on
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(Pause.)
BY MR BESHORE
Q Well, let me just ask this question. If
hal f your mlk is on Order 32 and half your mlk is on
Order 30, there is a change in blend prices, you are
going to gain on Order 32 and have a |l oss on Order 30
if it goes down there, correct?
A Yes. That is correct. And | did, | didnlt
cal cul ate that before I, you know, before the hearing.
But, | did scribble it down for. What we are going to
have, Marvin, is we are going to have a lot of mlk
that is going to get pushed back to Order 30, okay.
Roughly 70 to 75 percent of our mlk. Wth the
proposal s that are here, 70 to 75 percent of the 50
percent that is in, on 32 right now.
Q Ckay.
A Wul d get pushed back to 30, okay. So, we
are going to, we are going to | ose what we have right

now on that advantage on that spread and bl end prices.

Q Ri ght .
A W are going to lose on that 75 percent, we
will lose X anount. On the anpunt that stays on Order

32, we are going to gain sonething, according to the
nunbers in the exhibits.

Q Ri ght .
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A And the other 50 percent that is on Oder 30,
we are going to |lose approximately 15 percent. Net,
net cones out to about 20 cents | oss.

Q kay. Now, say that you are going to, you are
going to lose 70, 75 percent of the mlk pooled on
Order 32.

A | amnot going to lose it, | amgoing to --

Q You are going to have it shipped from back
to Order 30.

A | amgoing to have to ship it back to O der
30, based on ny present sales.

Q Well, if your present sales show 12 to 13
percent delivered to distributing plants, and the
per formance requi rements under Proposals 1 through 5
are 20 to 25 percent, you have got enough sales there
to qualify slightly nore than half of your mlKk,
woul dnllt you agree?

A No, because you go froma qualifying, being
able to qualify 1 in 16.

Q Ri ght .

A Si xteen for every one to being able to
gqualify only one pound out of four.

Q But, you testified just a couple of mnutes
ago that you have got a year round average about 12 to

13 percent of your pooling is delivered to distributing
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plants. And if you continued with that vol une of
sales, without increasing sales at all, that sane
vol une of sales, if you have got a 20 percent
performance for several of the nonths or 25 percent for
ot her nmonths, you are going to be able to qualify
bet ween 50 and 60 percent w thout increasing sales at
all, between 50 and 60 percent of your present poolings
on the order. Isnlt that arithnetic about right?

A Like | said, |I did it pretty quickly, but it
sounds, that sounds reasonable to ne, Marvin.

Q Ckay. Okay. And if you were to be, were to
i ncrease sales on Order 32, the anbunt of mlk you
woul d qualify, be able to qualify, continued pooling
with, would increase proportionally, four |oads or so
for every additional sale to distributing plant, if it
was a 25 percent requirenent.
If I would sell nore mlKk.
Yes.

Yes, of course.

O » O >

Ckay.

MR, BESHORE: Ckay. Thank you.

JUDGE BAKER: Thank you, M. Beshore. Are
there other questions? M. Vetne?

REDI RECT EXAM NATI ON

BY MR VETNE
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Q M. @ul den, you are responsible for making
sure that your pooled mlk conplies with whatever
performance standards there are, is that correct?

A Yes, that is correct.

Q You pass the word onto other folks. Now, if
you have a 25 percent performance standard, when you
consi der whether you are going to neet that in a given
nonth, you have to take into account that sonetines
t here are cancel ed orders?

A O course.

Q Right. And that sonetinmes producers put on
cows and sonetinmes there are weather conditions that
keep you from sending the mlk down.

A Tr ue.

Q There are a |l ot of variables there. And the
nost i nportant bottomline of which, you donlt want the
end of the nonth to cone and find out that although you
pl anned for 25 percent, you have 24.5.

A No.

Q That woul d be an enornmous cost, woul dnllt it?

A You want to watch it very closely and you
want to | eave yourself sone cushion

Q Right. So, a 25 percent shi pping
requi renent, |eaving roomfor the variables and

conti ngenci es of God, weather, the market, and
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custoners, you have to plan on shipping quite a bit
nore than the volune represented by 25 percent.

A W try to regulate it as close as possible,
but, it naturally ends up being a couple, two, three
percent nore than that.

Q kay. And you have custoners at nore than
one |location in Oder 32?

A Yes.

Q And sone of those custonmers can nore readily
accommodat e supply adjustnents than others? Let ne
back, let nme back up. | was confused by ny own
guesti on.

Are there sone custoners that you supply as
not the dom nate supplier, not the primary supplier of
mlk to that custoner?

A Yes, that would be true.

Q Ckay. And when you are not the primry
supplier, would it be also true that when mlk is
flushed or when your custoner |oses a najor sale, that
your mlk is cut back before the dom nant supplier?

A Ch, | donlt know, for the nost, for the nost
part, our custoners try to treat us fairly uniform
anongst suppliers.

Q Try to.

A When you get cut back, the nost is around
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hol i days and things |ike that, of course.

Q kay. Do you al so nmake suppl enental sal es of
mlk on a not conmtted basis to Order 32 plants?

A Yes.

Q kay. And those would cone in the fall,
primarily, right?

A Yes.

Q Late sumrer and early, and fall?

A Yes. Toward the end of August and through
mai nly Cctober, first part of Novenber.

Q Ckay. When you are call ed upon, keep in mnd
the volune of mlIk that you use as a suppl enent al
supply, that you provide as a suppl enental supply, when
you are called upon to nake a suppl enental shipnent on
occasion in the fall, would it be true to say that the
volunme of mlk that nust be maintained in production,
to have that supplenental |oad available in the fall
far exceeds a multiplier of three of the volune of that
shipment? In other words, you have a | ot nore, you
have a |lot nore surplus mlk associated with a reserve
shi pnment than you have surplus mlk associated with a

regul ar supply.

A Oh, sure.
Q Sure.
A Sure, absolutely, the manufacturing plants.
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MR. VETNE: Thanks.
JUDGE BAKER: Thank you, M. Vetne. Ms.
Brenner ?
CROSS EXAM NATI ON
BY M5. BRENNER
Q M. @ulden, do you currently qualify any mlk
for pooling on Order 32 by deliveries to other order
pool distributing plants?
A Not intentionally. For the nost part, we
mai ntain our sales on Oder 32 to qualify our, the mlk
that we have pooled there. 1In the fall, naturally,
when we have suppl enental sal es outside of Order 32 and
30, | guess you could say that would be part of pooling
that block of milk, but it woul dnllt be needed to poo
t hat bl ock of mlKk.
Q Vll, | noticed you testified that you sone
sales fromthe mlk that you pool on 32 to Rochester
M nnesota. That is not a distributing, a poo
di stributing plant under O der 30.

A Qur plant is not, no.

Q It is your plant.
A It is our plant.
Q Al'so in your testinony you refer to poo

supply plant systens operated by nultiple handlers as

encouragi ng pay to pool situations. Wat is a pay to
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pool situation?

A Vell, nmy definition of that would be a
handl er who has, letlls give an exanple of 50 percent
Cass | utilization on the order, say 50 percent of his
mlk goes to Class |I. And so, if the order is only
requiring letlls say 20 percent to pool, this handler
woul d have the ability to forma unit with that,
anot her handl er, say even a handl er who had very little
sal es on the order and he woul d have enough sales to
gqualify both of them

Q And there is sone paynent invol ved?

A | am assum ng that there is an economc
advant age for the handl er that doesnllt have enough
sales to get his mlIk pooled on the order, so that
there would be a good possibility that he would, the
handl er with the higher utilization m ght require that
ot her handl er to conpensate himfor that.

Q Are you aware of anything |ike that happening
in Oder 32?7 Are you involved in anything |ike that?

A No, | amnot. W are not as AMPlI. But,
well, there are runors floating around. And | don[t
have, you know, it is not witten in stone. | donlt
have a paper that says that. | donllt have a contract
that says that, but, no, I am not aware that

specifically that is happening. But, | amjust saying
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it would lend itself to that very easily.

M5. BRENNER Okay. Thank you.

JUDGE BAKER: Thank you, Ms. Brenner. Are
t here other questions? There are none. Thank you so
nmuch.

(Wher eupon, the wi tness was excused.)
Wher eupon,

Bl LL DROPI K
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
DI RECT EXAM NATI ON

BY MR VETNE

Q Can you state your full nanme and affiliation
on the record?

A My nane is Bill Dropik, | ama dairy farner
fromCentral Mnnesota. | mlk 44 cows. My
affiliation wth dairy goes back several years. |
have, have been and currently serve as president of the
Nel son Creanery Associ ation. | have been a board nenber
of M nnesota MIk Producers for a nunber of years,
serving in the capacity as the president of the State
Organi zati on which represents approxi mately 3500
menbers. Also on the First District Processing Plant,
| serve on that board of directors. | presently serve

as chai rman of the Board.
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Q kay. How many years have you been a dairy

farmer?
I have been a dairy producer for 38 years.
Q Okay. And your mlk is pool ed where?
A Presently?
Q Yes.
A In Federal Order 30.

Q kay. And is the mlk of First District
Associ ation pool ed predom nantly or excl usively under
Federal Order 307

A That is correct.

Q Ckay. You have a prepared statenent, M.

Dr opi k?
A Yes.
Q You have been solicited as a volunteer to

provide the position of the First District Association?

A That is correct.

Q Ckay. Could you read your prepared statenent?

A Thank you.

This prepared statenent on behalf of the

First District Association nenbers. These are First
District cooments. W are submitting this testinony on
behal f of First D strict Association nmenbers |ocated in
M nnesota, Wsconsin, and |owa.

First District Association and | may refer to
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this as FDA, that is our abbreviation, several tinmes in
this. First District Association, FDA which was
founded in 1921 is a dairy farnmer owned cooperative
representing over 1300 farmfamlies. FDA is located in
Litchfield, Mnnesota and provides shipnents of
approximately 36 mllion pounds of mlk annually to an
Order 32 bottling operation.

In reference to Proposal nunber 1, the market
adm ni strator already currently has the authority to
adj ust shi ppi ng percentages. FDA does not have a
concern with dropping the shipping percentages from 35
percent to 25 percent during the fall nonths and 25 to
20 percent during all other nonths of the year, wth
t he exception that the spring and early sumer nonths
such as April, My, June and July do not nornally
requi re shi ppi ng percentages at the proposed |evels
because surplus mlk is usually very avail abl e during
this time of the year to supply the handl ersll needs.

In reference to Proposal nunber 5, FDA
di sagrees that diversion [imts are needed for al
nmonths. Diversion limts should be set a levels to
ensure orderly marketing fluid mlk and not function as
a barrier to provide certain organizations with
financial advantage. This will ultimtely reduce

conpetition and result in lower prices for producers in
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O der 32.

In reference to Proposal nunber 7. It is
| udi crous that each individual state will require a
state unit and each unit nust be subject to the sane
shi ppi ng requirements. FDA does not want to see the
ti ghtening of pooling requirements which establish
unfair boundaries between orders resulting in |arge
producer price differential between orders. This
proposed change will ultimtely destroy the benefits
producers receive with Federal Order Reformthat were
anticipated in the final decision.

Way woul d USDA want to inpose additiona
restrictions until we allow nore tine for Federal O der
Reformto work and m nim ze regional disparities.

In reference to Proposal nunber 8, FDA
strongly supports the intent to prohibit the sane mlk
producers from bei ng pool ed on both federal order and
state marketw de pool. Double dipping is unfair and
must st op.

First District Association is a cooperative
focused on maximzing returns to its dairy farner
menbers. Conpetition is healthy and producers wll wn
as long as conpetition exists. Elimnate the
conpetition by creating nore regulations will result in

federal order policy that creates a self interest,
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mani pul ated systemthat will ultimately result in |ess
fair, in aless fair systemfor all dairy farners
t hr oughout the United States.

This testinony is signed by the nmanagenent
and the full board of the directors, First District
Associ ati on.

Q M. Dropik, M. Kurth earlier gave sone
testinmony. Were you here to hear it?

A Yes.

Q Ckay. And M. Kurth explained sone inpact on
the bottomline, that is the margin or net revenue of
dairy farnms. As a percentage of that net revenue, if
the Proposals 1 through 5 and 7, were as intended to
cause a large volune of mlk to ship to Order 30,
depressing the PPD. | want to ask you sone questions
about that.

First of all, the Regulatory Flexibility Act
of which notice was given in the notice of hearing,
defines a dairy farner, a small business enterprise, as
a farmwith |l ess than $750, 000. 00 of gross inconme per
year. Does your farmaqualify for that?

A Absol utel y.

Q Yes. And would that be the same, would the
same be true of nost of, if not all, of First District

farmers that you are here representing?
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A Yes, it woul d.

Q kay. And with respect to the, the margins
left over after costs, which are described in the cost
of production exhibits, is that also fairly
representative of your farnms and the farns with which
you are famliar?

A Yes, it is. | think those surveys are quite
accurate, yes.

Q Ckay. And a reduction in net inconme to your
farmof 15 or 20 percent of the PPD, would have serious
adverse effect on your business, is that correct?

A Absol utely, vyes.

MR. VETNE: Ckay. Thank you. The witness is
avai | abl e.

JUDGE BAKER: Thank you. Are there any
guestions? Yes, M. Beshore.

MR, BESHORE: Just a couple of questions, M.
Dr opi k.

CROSS EXAM NATI ON

BY MR BESHORE

Q The 1300, does First District have both G ade
A and Grade B dairy farnmer nenbers?

Yes, we do.
Q About what portion of the 1300 farns are

Grade A and what portion G ade B?
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A I do not know the exact but | would probably
venture to say at |east 90 percent of themare G ade A

Q Grade A.  So you may have 100 or 200 Grade B
farnms left.

A Somewhere in there, yes.

Q What, do you know how many of, or what
portion of your nenbership is pooled on Order 32 versus
Order 30 at the present tinme?

A | donllt know the percentage, but it is, was
t he question nunber of nenbers?

Q Nunmber of menbers or percentage, whatever you
m ght be able to --

A | cannot answer that accurately. | know we
have nmenbers pooled in Order 32 and the nmajority of
themin O der 30.

Q Ckay. Do you know the nechani sns that you are
utilizing in associating mlk or pooling mlk on O der
327

A | probably know about enough to be dangerous
wthit. | accept ny responsibility as board chairmn
to hi gher managenent and the proper people that
specialize in that and know that. So, that is, those
are the people that nmake those deci sions.

Q Ckay. You have one bottling custoner in

Order 32, | take it, fromyour testinony, is that
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correct?

A Yes, we do.

Q kay. Wien you, your comments with respect
to Proposal nunmber 1, do I, are you indicating that
First District is agreeable to a 25 percent fall nonths
and 20 percent spring nonth, shipping requirenment?

A | believe what we are saying there is, again,
it is self explanatory, the market adm nistrator
currently has that authority to change that and that
is, that is what we support.

Q You support just keeping it the way it is, |
take it.

A Yes.

Q Okay. Do you know whet her, do you have
menbers in lowa as well as in Mnnesota and W sconsi n?

A Yes, we do.

Q Do you know whet her, do you deliver all the
mlk to the Order 32 custoner fromthe nenbers in | owa?

A | believe we do, yes, we do.

Q Ckay. Do those, do you pool nenbers who are
| ocated in M nnesota and Wsconsin on Order 32 by
virtue of those deliveries fromthe lowa farns, to the
best of your know edge?

A Again, | amnot the first that cal cul ates al

of that. | believe sonme of it is, but | cannot give
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you a definite on that.
Q kay.
MR. BESHORE: Thank you.
JUDGE BAKER: Thank you, M. Beshore. Are
t here others questions? Let the record reflect that
t here are none, thank you very nuch.
THE W TNESS: Your Honor, if | could just nake
one plea to the USDA officials here and --
JUDGE BAKER They are sitting right there.
THE W TNESS: Yes, | know.
JUDGE BAKER You can just --
THE WTNESS: | want to direct it at them W

have recently went through Federal Order Reform and a

comment that | have, | probably use this coment quite
frequently, but, you know, sone people will argue
things that are right, sonme people will argue things

that are wong. But, it is very hard to argue agai nst
things that are fair. And | also serve on a nationa
m | k producer board of directors and I think that is
one thing we are trying to bring nore unity into dairy
farmers across the nation. And if we can end up and
work with issues that are fair, | think that is what |
am aski ng USDA.
JUDGE BAKER: Thank you.

THE W TNESS: Thank you
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JUDGE BAKER: Thank you for your concern and
your testinony.

(Wher eupon, the wi tness was excused.)

JUDGE BAKER: M. Vet ne?

MR. VETNE: | donllt know where we are with
respect to, with respect to | unch.

JUDGE BAKER: Well, we have tine for one nore
witness, if thereis --

MR. VETNE: Ckay. We have M. Hahn, who is
willing to give a partial statenent on Proposals 1
t hr ough 5.
Wher eupon,

JAMVES E. HAHN
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
Dl RECT EXAM NATI ON

BY MR VETNE
M . Hahn, you have been sworn?
Yes.

You have a prepared statenent?

> O » O

Yes, | do.

Q Coul d you please identify yourself and state
your full nane, your affiliation and your experience
and history in the dairy industry?

A My name is Janes E. Hahn. | amthe Director
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of Menbership and Procurenent for Land dl Lakes, Inc.

| have been enployed at Land Ol Lakes since July of
2000. Prior to that I was enployed by USDA in the
Federal M|k Market Administratorlls Ofice for Chicago
Regi on and | ndi ana, Federal Order 30 and 49, since
1972, through June of 2000.

The last 10 years | was the assistant market
adm ni strator for seven years and the acting market
admnistrator for the |ast three years.

Q Thank you, M. Hahn.

Your prepared statenent is divided into two
parts. It addresses in the first part Proposals 1, 3,
5 and 7. And in a second part Proposal 8.

A That is correct.

MR. VETNE: Ckay. Wth Your Honorls
perm ssion, | would like to ask M. Hahn at this tine
to present his testinony through the issues of one,
three, five and seven and reserve testinony on Proposa
8 until proponentsll testinony has been give.

JUDGE BAKER: Very well. Thank you.

BY MR BESHORE

Q Wul d you proceed, M. Hahn?
A Yes.
Land Al Lakes, Inc. continues to support the

Federal Order Programthat pronotes that concept of
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efficient and orderly marketing. LOL also believes
pool i ng shoul d be based on performance and is not in
favor of restricting access to pooling to benefit a
select few. Fewer restrictions provide for market
efficiencies resulting in the |least cost to serving the
fluid market. The USDA is to be commended in the
adoption of the Class | pricing surface, as a result of
Federal Order Reform This one change has all owed for
far nore liberalized pooling, which is a neans of

gai ning access to Class | proceeds on a w der basis.
But, access can only be gai ned through perfornance.
Participants nust be willing to serve the market or in
ot her words, to perform

The net inpact of Federal Order Reform has
been positive for all producers. Cdass | utilization
in the upper Mdwest narket has increased from 14 and
hal f percent in January 2000 to 21 and 3/4 percent in
August 2001. This evolutionary process benefits | oca
producers whose mlk is pooled on other orders as well
as producers whose mlk remai ns pooled on Order 30.

Li kewi se, producers in all markets have
benefitted fromthe i npact of the revised C ass |
mover. The Class | differential is attracting mlk as
it was designed to do. Producer mlk is flow ng nore

readily into deficient markets. 1In fact, this is one
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situation alluded to be Petitioners favoring tightening
of diversion limts in the Central Oder earlier this
year. It was suggested that reducing producer mlk

vol unmes by revising diversion limts from75 percent to
60 percent woul d address the disparity between O der 32
and Orders 5 and 7. M analysis indicated an increase
of 35 cents and the statistical uniformprice would be
likely. However, this would still not, | amsorry,
however, this would still be a $1.48 |less than the
Order 7 price at St. Louis. The producer price

i ncrease of 35 cents would not be sufficient to attract
and retain mlk in areas where producers have the
option of marketing mlk to either Order 5 or 7.

One of the objectives of the order programis
attract mlk for fluid use. The | aws of econom cs
dictate the federal order pools will equilibrium
Mar ket wi de pools will attract mlk to the point where
transportati on exceeds margi nal value. The current
provi sions provide for orderly marketing.

The mpjority of Land O] Lakes nenbers, whose
mlk is pooled on Order 32 are subject to the
Regul atory Flexibility Act and that the average nonthly
production is 215, 758 pounds. According to a
publication titled OM Ik Production Costs in 2000 on

Sel ected Wsconsin Dairy Farnsll, the net farmincone
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for these nenbers average a dollar per hundred for mlKk
sales at the rate of 11.65. The average difference

bet ween the Central and Upper M dwest order PPDs at

| ocation for 2000 is 53 cents. Representing 53 percent
of the profitability for m |k sales should nenbers be
restricted frompooling mlk to trade barriers.

Land Al Lakes is inposed to Proposal s nunber
1, 3, 5 and 7 for the follow ng reasons: Taken
coll ectively, these proposals would limt the vol une of
m |k which can be associated with the Central Oder, in
ot her words, restrictive pooling and create
unreasonabl e restrictions with regard to mlk produced
in areas outside the marketing area relative to mlk
produced within. It is LOLs contention that mlk
shoul d be pool ed based on perfornmance wi thout regard to
| ocation or zip code.

From all indications the needs of the fluid
mar ket are being net. It is true that prem um
structure exists in serving this market, however, an
adequate supply of mlk is being nade avail able to neet
the G ass | demand. Current order provisions provide
the market adm nistrator the |atitude to adjust
shi ppi ng percentages should warrant, | am sorry, shoul d
conditions warrant. | amnot aware of any requests to

i ncrease shipping percentages. Additionally, the
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mar ket adm ni strator has not revised shipping
per cent ages.

I can only assune the intent of proponents is
to restrict access to pooling. The consequence of
adopting these proposals is to create inefficient and
uneconom ¢ handling of mlk. There is not
justification to require supply plants | ocated outside
the marketing area, to receive mlk and transfer to
distributing plants. Such a practice adds costs and
degrades mlk quality due to additional handling.

The phil osophy of the order program has
provided that all Gade Amlk will be eligible to be
pool ed. History docunents and order provisions have
been consistently relaxed to acconmmpdate this concept.

If barriers to trade are created through the adoption
of these proposals, the Gade AmIlk will be forced to
be pool in a joining order such as the Upper M dwest
and Western order, which are already carrying a
di sproportion volunme of reserves. Producers are
wlling to performby shipping mlk to neet the C ass
demands of deficient markets. The ReformCass | price
surface accomodates this phenonenon. Economcs w ||
provi de the appropriate pricing signals. The Federa
Order Program should not create barriers to restrict

the natural incent of the shipped nilk given a new
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price surface.

Utilization will tend to conme together as the
needs of the various orders are net based on
performance provisions. M1k of producers should
continue to be allowed to nove freely to neet market
condi ti ons.

This concludes ny statenent relating to
Proposals 1, 3, 5 and 7.

JUDGE BAKER M. Vetne, that does bring us to
a time for our luncheon recess. As you know we are
accommodating the hotel wth respect to that.

MR. VETNE: Yes. | have been requested to ask
Your Honor to get a sense of where we are going after
 unch and so people can nmake their travel arrangenents
or change plans as necessary.

JUDGE BAKER: Very well. Well, | have no
i nsi de knowl edge, so to speak, so we sinply have to
canvas everyone here.

How many nore are there to testify? M.
Engl i sh?

MR, ENGLISH. Well, after calling the |ogical,
I think would be Proposal 8. And that would be two
W t nesses, plus sone docunentary evidence, which
think the parties have all agreed as just going to go

in as docunentary evidence.
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JUDGE BAKER: All right.

MR. ENGLI SH: And so, and then, | guess there
is Proposal 9, which is also on the pooling issue.

JUDGE BAKER: And Proposal 6, this gentlenan.

MR. ENGLI SH. That is a separate issue.

JUDGE BAKER: As nearly as | can tell, M.
Vetne, that is it. Unless soneone wants to --

MR. VETNE: About five people.

MR. BESHORE: There is, there is one other.
M. Hollon, of course, is going to cone back. Proposa
6, and al so testinony on the energency, need for
enmer gency action.

JUDGE BAKER Ri ght.

MR. BESHORE: There is one other w tness who
has, is here today, who would we would like to call a
brief witness and wasnllt available earlier.

JUDGE BAKER: Very well. W will seek to
that, then. That is the nost informative | can get,
M. Vet ne.

MR. VETNE: Thank you.

JUDGE BAKER W will take an hour for our
afternoon recess, luncheon recess.

(Wher eupon, at 12:15 p.m, the hearing was
recessed, to reconvene at 1:15 p.m, this sane day,

Thur sday, Novenber 15, 2001.)
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AFTERNOON SESSI ON
1: 23 P. M
JUDGE BAKER: On the record.
M. Cooper?
MR. COOPER: Your Honor, for those who havenl[lt
yet heard, the hearing notice has been signed and w |

be published probably tonmorrow in the Federal Reqgister

for a simlar type hearing to this in the Pacific
Nort hwest Marketing Area to be held in Seattle on
Decenber 4 and 5.

JUDGE BAKER Thank you very nuch, M. Cooper

MR. COOPER. And | donlt have copies of it
here. This is for M. Vetne. And he can call these
producers one by one.

JUDGE BAKER: Very well. W are back in order
after our |uncheon recess. And M. Vetne, have you
conpleted his direct testinony?

MR VETNE: Yes.

JUDGE BAKER: You have. Fine. Are there any
guestions? M. Beshore.

CROSS EXAM NATI ON
BY MR BESHORE
Q Just a couple of questions on this, Jim
I have noticed in your statenent that you

have endorsed the concept of performance with respect

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

525

to pooling and a qui ck count showed you using the word
performance or perforned, you know, at |east five tines
or so. So, | assune that is an inportant concept for
the Land O] Lakes espouses with respect to these
federal proposals you have testified in M nneapolis,
correct?

A That is correct.

Q kay. Is it your position that the present
provi sions, pooling provisions of Order 32 are
appropriate performance requirenents for pooling in
this order?

A In nmy opinion the current order provisions
provide incentive to nove mlk to the distributing
plants and as | indicated in ny direct testinony, |
believe that the distributing plants are being
adequately serviced to neet the demands of the fluid
market. So, yes, | believe they are adequate.

Q Ckay. How do you, in your use of being
adequately served, how do you eval uate that? How do you
determ ne that?

A First of all, to the best of ny know edge
there hasnllt been any requests for increase in shipping
percent ages. Secondly, the market adm nistrator hasn[t
i ncreased shi pping percentages. Thirdly, | believe we

have delivered all the mlk that we have been asked to
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deliver to our regular custoners on a tinely basis.
And so, fromny perspective, the distributing plants
are being adequately served. W have significantly
shortened up our manufacturing operations this year to
deliver additional supplies of mlk, when asked.

Q If a market, if the distributing plants in a
mar ket are, which has a utilization in the range that
this market does of, you know, 20, 26 percent, the
distributing plants are not able to attract mlk from
within that is pooled under that order, would they be
adequately served in your view?

A | amsorry, what was the question?

Q If a distributing plant in Order 32, or the
25 percent utilization market, is not able to obtain
mlk fromwthin that order to neet its needs, are the
requi renents for pooling in that order serving that
mar ket ?

A Yes, | think they are, Marv. The issue that
we run into is the definition of the order and the
marketing area. And | believe in the final decision,
there were seven criteria that were related to, that
USDA used to evaluate the formation of the new markets,
the reformorder, based on the reformed order. Well,
obvi ously not all seven of those criteria are going to

define the same narketing area. And obviously the
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marketing area as defined by the sales area, the
overlap of Class | route sales, probably carries a
predom nance of where, of what constitutes that
marketing area in terns of conpetition between C ass |
handl ers. And obviously you are going to have, in one
of other criterion is procurenent area and overl appi ng
procurenent area, etc., etc. WelIl, seldomare those
two criteria going to point to the sane geographic
area, | believe. And so, | think it is certainly
appropriate that Federal Order MIk cross order
boundaries in order to serve distributing plants in
adj our ni ng areas.

Q Ckay. But, shoul dnllt distributing plants at a
mar ket with 25 percent utilization be able to draw on
the mlk pool in that order to be able to attract mlk
that is pooled in that order to neet their needs?

A Vell | would expect that sone of the mlk
that is produced in that procurenent area is serving
that need. But, certainly the mlk that is adjacent to
t hat area shoul d have the opportunity serve that sane
need as well.

Q Ckay. | amnot tal king about, I amtalking
about m |k pool ed under the order. Shoul dnllt that be,
shoul dnllt there be enough milk in that pool to serve

the distributing plants if the performance requirenents

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

528

are right, if you have got 25 percent utilization?

A | donlt agree that, | donlt agree that the
mlk fromwithin the definition of the marketing area
should be the only mlk that is destined to performfor
the Class | handlers. | nean, mlk in and around, you
know, the marketing area should have the opportunity to
nmeet the performance requirenments of the order.

Q Okay. \Wherever |located, if you have got a
mlk, if you have got a pool that has got 25 percent
utilization, regardless of where the mlk that is
pool ed there is located, shouldnllt that and if the
performance requirenents for order are right, shoul dnlt
the mlk required for that 25 percent C ass |
utilization be available fromthe mlk that is pool ed
on the order?

A No, obviously, no, each handl erlls requirenent
woul d be the 25 percent. And | think where we run
into, we run into a little bit of a fallacy with the 25
percent is, the direct shipped mlk in a distributing
plant. The issue that you have is supply plant mlk
and spot shipnents of mlk. And the ability to pool
based on a 25 percent requirenent, probably would
create a situation where the handlers that are
currently supplying the market woul dnllt have the

incentive to ship that mlk, where they are linited,
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where they are limted to qualify on a basis of five
pounds per one pound of shipnment or four pounds per one
| oad of shipnment, based on the 20 percent or 25 percent
shi pping criterion.

Q So, you donflt think that would, you donlt
t hi nk that woul d make enough m | k avail able for the
mar ket ls C ass | needs?

A | think it, | think it would rmake a
difference in the incentive to ship mlk to the fluid
mar ket .

Q Ckay. What incentive is there for the present
performance requirenents to ship mlk froma distant
state such as Idaho or California to the Oder 32 C ass
I handl ers?

A The shi pping requirenent pertains to handlers
under the order. And the handler has the obligation to
performat |east the mninmumlevel or greater in order
to pool mlk. And the handler has the obligation to
deliver whatever the shipping requirenent is as a
mnimumto the distributing plants in the order, in
order to qualify the volune of mlIk that the handl ers
are qual i fying. Qoviously, if the, if the handler is
limted in ternms of access to only mlk, which is
substantially further away fromthe market, he is going

to have to deliver that at a higher cost and so his
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incentive is going to be |ess.

Q kay. On your second page of your testinony,
you tal k about Upper M dwest, and West, already
carrying a disproportion of volune of reserves. Do |
understand correctly, you are tal king about basically
reserves viewed on a national basis?

A No, | believe | amreferring to the reserves
that each of those orders are carrying distinct to each
of those two orders.

Q But, disproportionate vol une of reserves,

di sproportion, if the reserves arenllt reserves for

t hose orders, where are they, where should they be

pool ed? If the disproportionate they have got a | ower,
basically you are saying they have got a | ower
utilization than they ought to have. Disproportionally
| ow, correct?

A That is correct.

Q Ckay. So, the only, isnllt your baroneter
there, or your neasurenent basically nationa
utilizations?

A What | amreferring to is that with the d ass
| utilization of 15 to 20 percent range in the Upper
M dwest order, with that utilization, bordering on
anot her federal order such as the Central O der with 30

to 40 percent utilization and the M deast order with 40
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to 50 percent utilization, it creates sone pretty

di sorderly marketing in terns of msalignnment of blend
prices and the opportunity for the higher utilization
orders to cherry pick producers due to the higher blend
prices. And Land d] Lakes is in favor of those
utilizations equilibriating to a certain degree. W
bel i eve that 15 percent utilization in the Upper

M dwest order or in the Western order, is nuch nore
reserve than those orders should be intended to carry
relative to the national, the national C ass
utilization of 37 percent.

MR, BESHORE: Ckay. Thank you.

JUDGE BAKER Thank you, M. Beshore. Are
t here ot her questions? Apparently there are none.

Thank you so nuch.

THE W TNESS: You are wel cone.

(Wher eupon, the witness was excused.)

JUDGE BAKER: | was going to say M. Vetne
agreed, M. Beshore, that you could have a witness at
this point. 1Is that correct?

MR, BESHORE: Actually, M. Vetne said he was
t hrough and so, he didnllt have anything to say about
it.

JUDGE BAKER Oh.

MR. BESHORE: But, M. English has agreed that
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| can.
JUDGE BAKER: Ch, all right, fine.
MR. BESHORE: | call M. Mieller.
Wher eupon,
TI' M MJELLER
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR BESHCRE:
Q If you would state your nanme and spell it,
pl ease?
A Tim Mueller, MU E-L-L-E-R
Q Ckay. Who are you enpl oyed by, M. Mieller?
A Md States Dairy.
Q VWat is Md States Dairy, where is it
| ocat ed?

A Md States Dairy is a fluid plant located in

St. Louis, Mssouri. It is vertically integrated dairy
pl ant .
Q Is it afluid distributing plant on Order 32?
A Yes.

Q Ckay. Has Md West States been able to
acquire all mlk needed for its Cass | uses from O der
32?

A At a price.
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Q kay. Have you had to go outside the order
to the south to acquire mlk that you needed?

A Yes. W had to pay charges in the south,
pretty close to what M. Lee was tal ki ng about.

Q Can you tell us where you had to go, what the
ci rcunstances were that led you to that, to those
sources and what the sources were?

A Since Federal Order Reform our mlk sheds
used to be the Southern M ssouri area, that is now part
of Federal Order 7, and the Central Illinois area.
Since Federal Order Reform has happened, Southern
M ssouri is really not even supplying for us anynore.
The one price just prohibits us frombuying mlk there.

And the mlk that is over in Central Illinois is now
goi ng down to Kentucky, Tennessee, just because of the
hi gher paid prices down there. So, there really isnlt
a place for us to go get mlk anynore. The m |k that
we had, and this just happened as of Cctober 1, mlKk
that we had com ng fromthe south, has been cut off.
W were told that, first of all, they were going to
rai se our price, which we are agree to and then they
said we donllt have enough to supply your needs.

Q Ckay. Have you attenpted to replace the mlk
fromMssouri and Illinois with mlk supplies in |owa

and M nnesota and W sconsi n?
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A We have attenpted to contact people who are
interested in selling us mlk on a year round basis.

Q Have you been successful in [ining up
supplies fromthose, to pool sources?

A Not at this point in tine.

Q The mlk that you were receiving fromthe
south, what states did that originate, state or states
did that originate out of?

A | believe nost of it was from Arkansas,

Ol ahona.

Q Ar kansas, k|l ahomma.

A Sone of them nay have been Texas.

Q Ckay. And what period of time had you been --
those m | k supplies?

A It started last January and it increased as
of July 1.

Q Ckay. Was your first option for supplying
mlk for your plant, source option to go those
di st ances?

A In January it was nore of an opportunity,
mlk was a pre-interesting cost to us. But, we knew
that it was a short termoption for us, would get us at
| east to the next point where we had June, and we had
to try to contact the mlk.

Q And were you able to contract the mlIk from
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on the Order 32 area at that tinme?

A No, we were not.

Q Ckay. Did you, since you werenllt able to
contract fromthe Order 32, did you contract until
recently with the southern mlk sources?

A Yes, we did.

Q kay.

A At an extrenme prem um

Q The mlk continued to cone out of Arkansas,

&l ahoma and possi bly Texas.

A Yes, sir.
Q Ckay.
MR. BESHORE: Ckay. That is all | have.

JUDGE BAKER Thank you, M. Beshore. Are
there any other questions of M. Mieller? There are
none. Thank you very nuch.

(Wher eupon, the witness was excused.)

JUDGE BAKER M. English?

MR. ENGLI SH: Your Honor, before the first
W tness for Proposal 8, | have sone docunents that I

woul d like to introduce and these have al ready been

di scussed with the Parties, but, the first docunent to

be marked as an exhibit is a conpilation of officia
docunents of the California Departnent of Food and

Agriculture. And | want to hand you a copy.
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JUDGE BAKER: Very well. Thank you.

MR ENCLI SH: These docunents, Your Honor, |
represent are, with one exception, identical docunents,
t he docunents that were introduced as officia
docunents fromthe California Departnent of Food and
Agriculture at the prior hearing in the Upper M dwest
t hat has been referenced here in this proceedi ng.

The one exception is to have D, for this
docunent, which is California Dairy Information
Bul letin effective August 2001. And it is perfectly
obvi ous why that wasnllt avail able at the June
pr oceedi ng.

If I could have this docunment marked, Your
Honor .

JUDGE BAKER: And it shall be marked as
Exhibit 21 for identification.

(The docunent referred to
was marked for identification
as Exhibit 21.)

MR, ENGLI SH. Your Honor, | will just go
qui ckly through the index.

The first two docunents, Tab A and Tab B are
stabilization marketing plans for Southern California
and Northern California. Tab Cis the California

Pooling Plan for Market M|k as anended, effective July
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1, 1997. Tab Dis the California Dairy Information
Bul l etin nmentioned previously. The effective date
August 2001. Tab Eis the California Dairy Statistics
2000. Tab Fis MIk Pricing in California. Tab Gis
History of the California MIlk Pricing Program And
Tab His the California Dairy Information Bulletin from
1999.

Your Honor, | could take official notice, I
bel i eve of these, but | believe it is nore appropriate
to have thembe in the transcript. And so | would ask
at this tinme adm ssion of Exhibit 21.

JUDGE BAKER Are there any questions or
obj ections? There are none. Exhibit 21 is admtted
and received into evidence.

(The docunent referred to,
havi ng been previously marked
as Exhibit 21

was received in evidence.)

MR. ENGLI SH. Thank you, Your Honor.

The next docunent, Your Honor, again, having
been di scussed with the nmajor participants, if | could
have marked as Exhibit 22, a nultiple page docunent,
which is a portion of the transcript fromthe Upper
M dwest hearing. And a portion only. And | wll

describe it. | would note that | noted today when
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picked it up, that it is called IThe Grievance Board,
United States Departnent of Agriculturell in the caption
of this and I nake no comment about how happened, but,

| represent that this is the transcript from York
Services. It has the index, pages two through four and
then it has pages 164 through 194, which is the
testinmony of the state officials fromcCalifornia. Two
officials, Kelly Krug and Robert Horton, who testified
in the Upper M dwest. And | have for this hearing

pur pose only obtained the consent of M. Beshore, M.
Hahn and M. Vetne with respect to admtting this
docunment. | understand there will not be an objection
fromthem |If | need to |l will nake a | egal argunent
about it, but | believe that as the testinony of state
officials that were subject to cross exam nation for
the sol e purpose of describing the docunents that |
have now adm tted as Exhibit 21

JUDGE BAKER: Did you contain the consent and
agreenent of M. Cooper?

MR, ENGLISH. | believe M. Cooper w |l speak
for hinself. | think what he said was if nobody el se
obj ect ed, he woul dn[t.

MR, COOPER Yes, our position was that, you
know, it was a question, you know, whether they woul d

be able to cross exanine here or not, but if nobody

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

539

el se objects we will not.

JUDGE BAKER: Very well. Are there any
objections? Let the record reflect that there are
none.

MR. ENGLISH: May | have this marked as
Exhi bit 22?

JUDGE BAKER: Exhibit 22 is so marked and it
Is also admtted into evidence.

(The docunent referred to

was marked for identification
as Exhibit 22 and was received
i n evidence.)

MR. ENGLI SH. Thank you, Your Honor.

And | al so thank the indul gence of the
Parties for that as well.

At this time M. Qlden will provide
testinony on Proposal 8. And | think for his
conveni ence, it nmakes nore sense, he is also going to
go ahead and give his testinony on Proposal 9, so he
doesnllt have to keep getting up and down here.

JUDGE BAKER: You are still under oath. Thank
you.

(Pause.)

MR, ENGLI SH: M. @l den, you have a statenent

for Proposal 8 and there is a one page docunent or
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actually it is multi page, it looks |ike attached.
Your Honor, maybe we could have his statenent
mar ked as an exhibit since it has these two pages.
JUDGE BAKER: Very well. It wll be marked as
Exhi bit 23.
(The docunent referred to
was marked for identification
as Exhibit 23.)
Wher eupon,
NElI L GULDEN
havi ng been previously duly sworn, was recalled as a
W tness herein and was exam ned and further testified
as foll ows:
DI RECT EXAM NATI ON
BY MR ENGLI SH:

Q M. @l den, you are still under oath. Could
you give your statenent in support of Proposal nunber
87?

A Yes. DMPI represents approximtely 5,000
dairy farnmers in seven Mdwest states. Qur mlk is
pool ed on Federal Order 1030, Upper M dwest marketing
area and 1032, the Central Marketing area, where we
servi ce nmaj or custoners.

We al so own and operate 13 manufacturing

plants in Mnnesota, Wsconsin, South Dakota and | owa.
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My testinony is in support of Proposal nunber 8, which
al so has the support of Anderson-Erickson Dairy
Conpany, Famly Dairies, USA, First District
Associ ation, Forenost Farnms, Swiss Valley Dairy,

M | waukee Cooperative M| k Producers, Mnitowc MIk
Producers Cooperative and M dwest Dairynmen Conpany.

Section 1032.12(b)(3) states that a producer
shall not include a dairy farmer whose mlk is received
by diversion at a pooled plant froma handl er regul at ed
under another federal order, if the other federal order
designates the dairy farmer as the producer under that
order, and that mlk is allocated by request to an
utilization other than Cass I. And 1032.12(b) (4)
states that a producer should not include a dairy
farmer whose mlk is reported as diverted to a pl ant
fully regul ated under another federal order with
respect to that portion of the mlk so diverted, that
is assigned to Class | under the provisions of such
ot her order.

In short the language is saying that a
producer sharing in the proceeds of one federal order
shoul d not be allowed to share in the proceeds of
anot her federal order on the same mlk in the sane
nmont h.

Proposal nunber 8 is sinply asking that a
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producer sharing in the proceeds of a state nmarketw de
pool not be allowed to be share in a federal order poo
on the same pounds of mlk in the sane nonth.
California has chosen to op for a state narketw de
order for their dairy farners, and that is their right
and their choice, but just as is the case between
federal orders, their mlk should not be allowed to be
part of two marketw de pools at the sane tine. This is
exactly what has been happening with mlk from
California pooled on Federal Order 32 since March of
2001. And to an increasing degree, right up through
Sept enber of 2001. | assune the situation hasnl[t
changed si nce Septenber 2001, Federal Order 32 poo
statistics were announced.

Since March 2001 California mlk has been
pool ed in increasing nunbers on Federal Order 32. The
attached exhibit, | guess this is all one exhibit, |
guess we could call it page four, | guess that is
mar ked on the bottom on page four. Page four shows ny
calcul ation on the effect on Federal O der 1032 PPD of
the California ml|k pooled on the order in the nonths
of March and Septenber 2001. These two exanpl es show
t he nmet hodol ogy used to arrive at an estimted effect
on the Federal Order 32 PPD. The California pounds of

m | k pool ed and dol |l ar val ue of | ocation adjustnent
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were subtracted fromthe producer mlk and net PPD
val ue published in the official Federal Order 1032
producer price differential, conponent prices and
aver age conponent tests for the respective nonths.
This resulted in what the PPD woul d have been if no
California mlk had been pool ed.

Again, this would be page nunber five, shows
the net effect of this same cal culation from March 2001
t hrough Septenber 2001. This adds up to al nbst two
mllion dollars and a wei ghted average of about two
cents a hundred wei ghed over the seven nonth peri od.
Thi s was, through these seven nonths and conti nuous
today to be noney siphoned away from M dwest dairy
farmers. It would not have been all owed between
federal orders and should not be allowed to continue
between a federal order and a state order. In light of
t he obvious inequity and injurious effect on M dwest
dairy farnmers, we believe that the Secretary shoul d
handl e this issue on an energency basis, going directly
to a final decision without the tinme consum ng
internmedi ate steps of a recomended deci si on.

That concl udes ny statenent, Your Honor.

JUDGE BAKER: Thank you very nuch

BY MR ENGLI SH:

Q M. @ul den, for purposes of your cal culation
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on page four, would it be correct that you assuned that
t he producer m |k associated fromCalifornia, that was
di verted back to California plants was at the | owest

cl ass price?

A Yes, | did, Cass Il

Q And so, for instance, that woul d have been
for the nonth prior to July, Cass IIl and for the
nont hs post July, would have been Cass IV? | am
sorry, the other way around.

A Really the only effect of that, Chip, would
be that it was diverted in California.

Q Ckay.

A Really is the only effect and that it was
di verted at an average |ocation adjustnent of m nus 37
cents.

Q But, this analysis you have done is
consistent with the analysis that was done in the Upper
M dwest, correct?

A That is correct.

Q For the sanme purpose. And is consistent with
the anal ysis, although done for a different reason,

that the DFA did from Professor Theine, correct?

A Yes.
Q And just to be clear, the issue here is that
if mlk is pooled on a marketw de pool, in sone part of
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the country, that mlk is available to Cass | use,
correct?

A Yes.

Q And if it is sinultaneously going to be
pool ed sonewhere el se, that would have to nean that it
is sinmultaneously available to a different O ass |
mar ket on the sane mlk, correct?

A Yes, technically correct, yes.

Q And that really canllt be, correct?

A That is right.

MR. ENGLISH. That is all | have, thank you
JUDGE BAKER Thank you. Are there any
guestions with respect to this testinony? Let the
record reflect that are none.
Ch, oh, Ms. Brenner. Thank you.
CROSS EXAM NATI ON
BY MS. BRENNER

Q M. @l den, |ooking at page nunber four, |
just wanted to clarify what sone of these nunbers
represent. For March 2001, it is one cent tines 1.53
billion pounds.

A Yes.

Q And then what is the ML stand for, where it
says 15 cents?

A That just stands for .15 mllion dollars,
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150, 000 dol I ars.
Q Okay, .15 mllion dollars. Ckay.
M5. BRENNER Okay. That is all
JUDGE BAKER: Thank you. Are there any other
questions? There are none. Thank you very much, M.
Gul den.
THE WTNESS: | have a statenent on Proposa
9, if I may read that.
JUDGE BAKER Ch, very well. Thank you
(Pause.)
JUDGE BAKER M. English, did you want to
nove 23 into evidence.
MR. ENGLI SH Yes, | would nove Exhibit 23
i nto evidence.
JUDGE BAKER: Are there any questions or
obj ections? Hearing none, Exhibit 23 is admtted and
recei ved into evidence.
(The docunent referred to,
havi ng been previously marked
as Exhibit 23
was received in evidence.)
THE WTNESS: My testinony, | will skip the
first two paragraphs. My testinony is in support of
Proposal nunber 9, which also has the support of

Forenost Farns, Land OlLakes, First District

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

547

Associ ation, Fam |y Dairies USA, M dwest Dairynen
Conmpany, Manitowoc M| k Producers Cooperative and
M | waukee Cooperative M Ik Producers.

One objective of this proposal is to allow a
dairy farnmerlls milk to be producer mlk for the entire
month as | ong as one daylls production is physically
received at a pool ed plant any day during the nonth.
Apparently a dairy farnmer trying to qualify mlk on
Federal Order 32 beit comi ng back fromdry or back from
degrade or a new startup, could not have the mlk
consi dered producer mlk until the first day the mlk
is received at a pooled plant. There are various
ci rcunst ances where a producer could m ss several days
of pool mlk value, such as weather problens, truck
br eakdowns and scheduling conflicts. Proposal nunber 9
woul d elimnate the necessity of delivering mlk to a
pool ed plant the first day the producer is eligible for
pool i ng, which isnllt always possible or practical.

Proposal nunber 9 would al so avoid the
necessity of pooling one daylls production of certain
producers just to nmaintain order association, when the
m |k would normal Iy not have been pool ed due to
inverted pricing. Inverted pricing is caused by rapidly
i ncreasi ng markets, which then cause Cass |IIl and/or

Class IV prices to be higher than the statistical blend
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price value of the order. Since pooling diverted mlKk
to non pool plants is optional, the mlk would not be
pool ed for that nonth. Unless Proposal nunber 9

| anguage i s adopted, Federal Oder 32 will continue to
requi re one daylls production to be pooled in order not
to | ose association wth the order, regardl ess of

whether it is an econom cally sound decision to do so.

We believe that a producer should not |ose
producer mlk status due to m |k not pooled, due to
i nverted pricing.

That concl udes ny statenent.

JUDGE BAKER Thank you, M. Gulden. Are
there any questions? Let the record reflect that there
are none. Thank you very nuch.

(Wher eupon, the witness was excused.)

MR. ENGLI SH: Your Honor, the next w tness
woul d be M. Carl Conover

JUDGE BAKER: Very well, M. Conover. Thank
you.

(Pause.)

Wher eupon,

CARL CONOVER
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:

DI RECT EXAM NATI ON
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BY MR ENGLI SH:

Q M. Conover, could you please state your ful
name for the record?

A My nane is Carl Conover

Q And you are appearing today as a consultant
for Proponents of Proposal 8, which also includes Suiza
Foods?

A That is true.

Q Those in the proposal notice, hearing notice,
pl us Sui za Foods, correct?

A Yes.

Q And | will try to keep this very brief, but,
could you briefly tell us about how many years you have
spent in federal marketing order enploynent of one kind
or anot her?

A | went to work in the Program My 1, 1950,
so | think that is sonmething over 50 years. 1In the
Program | was with the USDA for 32 of those years.

Q And since then you have been enpl oyed as a
consultant by various entities and you appeared at both
USDA and after USDA at federal order hearings.

A Yes, | have.

Q And you have been qualified nunerous tines as
an expert with respect to the workings of federal mlk

mar ket i ng orders?

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

550

A Several tines.
Q Only several ?
A Twenty.

Q kay.

MR. ENGLI SH: Your Honor, | would ask that M.
Conover be acknow edged as an expert for the purpose of
this hearing with respect to the workings of Federa
M I k Marketing orders.

JUDGE BAKER: Are there any questions or
obj ections? Hearing none, he shall be so regarded.
M. English?

BY MR ENGLI SH:.

Q M. Conover, would you pl ease proceed to give
your testinony.
A The Agriculture Marketing Agreenent Act

aut hori zes an adjustnent of mninmum order prices to
reflect location of mlk. Location adjustnents were
for many years a reasonable effective tool in
attracting the mlk where needed. And at tines in
di scouraging mlk from being associated with the narket
when not needed. Such adjustnents were for the nost
part based on the m | eage froma basi ng point,
reflecting the arealls fluid needs, to where the mlKk
was received. The rate which was primarily to reflect

transportation costs, varied fromone area to another
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until the 1960s, when 1.5 cents for 10 mle was used in
nost markets. The use of the zone pricing and
adjustnents in many areas for increased in
transportation costs introduced a |ack of uniformty as
to the rate. Diverted mlk was at tines priced at a
poi nt fromwhich diverted, but this provision was
elimnated when it becane obvious that it was
encouragi ng the shifting of mlk fromone area pool to
anot her for purposes not conpatible with the purposes
of the Agriculture Marketing Agreenent Act.

Wth the advent of Order Reform a different
pricing structure was pronulgated. Oder prices
reflected | ocal supply demand conditions and not
di stance froman arbitrary pricing point. Diverted
mlk that could be received mles fromthe marketing
area can be priced at the sane price as mlk at the
| ocation of mlk at the plant fromwhich the mlk was
diverted. A situation not dissenble fromthat created,
fromthat created problens many years ago.

Under Reform the situation has the potentia
to be even nore disruptive to the nmarket because the
price at the location of the plants to which the mlKk
is diverted can be higher than the | ocation from which
diverted. Under the situation alluded to, it is

obvious that the distant mlk will not be made
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avai l able, will not be available to the fluid plants if
t he di stance producer receives a higher or as high
price by delivering to a |ocal plant rather than a

di stributing plant serving the marketing area. The
added transportation costs are, of course, another

di scenti ve.

During the rul emaki ng process of O der
Ref orm USDA considered and rejected the idea of open
pool i ng, where mlk fromany market can be pooled in
any market. The reason given was that there is no
assurance that the mlk wll be made avail abl e when
needed in the market for fluid use. Assuring an
adequate supply of mlk for fluid use has been cited
many tines as a primary purpose of the order program
This purpose is of dubious inport in markets with 20 or
| ess percentage of fluid use, which probably explains
why there is the next thing to open market pooling in
Order 32 and other orders. | donllt know what that five
is doing there.

Hi gh shi pping requi renents, higher shipping
requi renents would be hard to justify in an area where
the I ocal production far exceeds the fluid nmarket
needs. Uniformtreatnent of producers is a statutory
requi renment. Equitable treatnment is surely under the

canopy of uniformtreatnent. Equitable treatnent
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i ncl udes equal sharing of the market proceeds anong al
producers, but woul d not prescribe equal treatnment for
producers who are sharing in another pool.

As shown by the information provided earlier
in this hearing, the pooling of the same mlk on O der
32 and the California Marketw de Pool has resulted in a
non uni formed distribution fromthe Order 32 pool.
Those producers whose organi zati ons have received the
pool draw on the California mlk end up with a greater
share of the Order 30 pool than those producers receive
no part of the pool draw on California m/lKk.

| have listened to and read M. Cul denlls
nmet hodol ogy and how he conputed the inpact of the
California mlk on Order 32 and | adopted and agree
wth it whol eheartedly. | believe he said the average
was about two cents a hundred weight and resulted in
two mllion dollars over the March, August period,

Sept enber peri od.

Hence, the need for order |anguage to excl ude
the mlk of a producer whose mlk is subject to pooling
under any ot her marketw de pool.

Federal order provisions have al ways, unless
t hrough oversight, been tailored to limt a producer to
sharing in but one market order pool on the sane mlk.

On occasion when mlk was reported and pool ed on nore
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t han one market, USDA auditors would qualify the mlk
to the extent necessary to prevent double pooling. It
shoul d be disqualify, excuse ne.

VWhile information as to exactly how nuch m |k
fromcCalifornia was noved directly to the Order 32 poo
plants, is not available. The California data suggests
that no nore than the anount required for producer
qualification actually noved to the plants in this
mar ket. An exam nation of the California Departnent of
Food and Agriculture data and nmy know edge of the mlk
receipts in the Western United States, reveal s that
alnmost all of the mlk noved fromCalifornia farns to
non California plants, can be accounted for as being
received in Oregon, Nevada, and Arizona. This neans
that very little of the California mlk pooled on Order
32 was physically received at Order 32 pool plants, but
instead was received at California plants and is
el igible for pooling through Californialls marketw de
pool i ng pl ant.

This proposal is designed to limt the
pooling on Order 32 of only that mlk which is pool ed
on a marketw de pool, federal or state. |If mlk from
Western Mont ana, Western New York, Pennsylvania, if it
adopts a marketw de pooling, or California is not

priced and included any nmarketw de pool, then it wll
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remain eligible for pooling on Order 32. It is not the
intent of this proposal to create a trade barrier or
otherwwse limt the novenent or pooling of mlk which
does not obtain pooling benefit el sewhere.

Thi s proposal would not bar the pooling of
mlk that was noved directly to a pool ed distributing
plant froma farmoutside the marketing area, beit a
farmin California or any other state. Such mlk in ny
vi ew woul d not be included in any state operated
mar ketw de pool. | base this belief on the court
deci sions that found that the states |ack the power to
regulate mlk noving interstate. These are the very
deci sions that precipitated the passage of the
Agricul ture Marketing Agreenment Act by Congress and the
advent of Federal M|k Orders.

According to CDFA data, m | k production
leaving California farns and received by plants outside
California, ranges from21.5 mllion to 28.5 mllion
pounds per nonth. As indicated earlier, this mlk is
primarily accounted for by deliveries to plants in
states neighboring California. It is evident that
al nost all of the 70 plus mllion pounds of mlk from
the Market Adm nistratorlls data as being produced in
California and pooled Order 32, was priced and pool ed

each nonth recently under the California marketw de
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pool .

Pooling of mlk that is used in non fluid
products, assunes that such mlk is a reserve supply
for the market and is available to supply fluid
di stributing plants if needed. The sane mlKk,
obvi ously, coul dnllt be used to supply fluid
di stributing plants in another market regardless of
whet her that market is a federal or a state marketw de
pool. It is, therefore, erroneous to presune that the
same mlk could be avail able sinmultaneously in nore
t han one market and use that basis for sharing in nore
t han one pool. The solution is not all that
conplicated, since Federal M|k Orders have dealt with
this problemw th respect to duplicate reporting of
receipt, of mlk receipt in nore than one order for
many years. A handler on Order 32 should not be
permtted to pool mlk as diverted mlk if that mlk is
priced and pool ed under a federal or state order with
pricing and pooling of mlk values on a marketw de
basi s.

Q M. Conover, throughout your testinony you
have reference nmarketw de pool, and the evidence is now
in the record fromExhibits 21 and 22. Have you
reviewed that information either for this hearing or

for the hearing in Order 30? The information in
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Exhibits 21 and 22 which were the California docunents.

A Yes, | have.
Q Yes.
A Yes.

Q And after 50 years of experience in federa
m | k market orders, what have you concl uded concerning
Californialls programas to whether or not is a
mar ket w de pool ?

A | havenlt the slightest doubt that the
California is a nmarketw de pool.

Q Ckay. There are those who say it is not a
mar ket w de pool, and anong the reasons they cite are
t he existence of Californialls quota and overbase
system Could you comrent on that?

A Sure. | donllt think that makes it not a
mar ketw de pool and | would conpare that to the federa
mar keting order that was in Puget Sound for, what, 10
years, where they had a Cass | quota plan, which is
very simlar to what California has. They al so had
that in the Atlanta order for a few years. And that
was surely considered a nmarketw de pool. If it wasnlt,
it wasnllt authorized by the Agriculture Marketing
Agreenment Act.

Q Wiy do you say that?

A Well, it specifically authorizes the
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Department of Agriculture to have either a marketw de
pool or an individual handler pool. And | think you
can discount, it wasnlt an individual handl er pool by
any stretch, so it nust have been a marketw de pool to
be authorized by the Act. And it, the Cass | base

pl an under Puget Sound was, was very simlar to the
gquota plan in California.

Q Anot her criticismthat we heard in the Upper
M dwest of this proposal was that it could potentially
cover other parts of the country, such as for instance,
Mont ana. | think you have addressed this in your
testinmony, but, isnllt it the case that if, this really
i snt about California, it is about double pooling,
correct?

A Absol utel y.

Q It happens in this instance that it is
California mlk that is being double pool ed, correct?

A That is right.

Q And the answer to the objectionis, well, if
you nake the delivery to Order 32 then you wonlt be
pool ed on California.

A I think | addressed that, and that is
absol utely right.

Q And in fact what that effectively neans is

t he handl er has the choice, he can choose to pool on
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Order 32 or he can choose to pool on California. W
are not denying himthat choice, correct?

A We are not denying him | donfllt believe he
has the choice to pool under California if it goes into
a plant there, it is going to be pool ed there.

Q But, the handl er has the choice of where to
put the mlKk.

A That is true.

Q And by exercising the choice of where to put
the mlk, it can exercise the choice of about where the
mlk is pool ed.

A He can sel ect the narket, then, yes.

Q And as such, there is no forecl osure of
pooling, correct?

A It doesnllt bar the door to the mlk com ng
fromany place, any state and bei ng pooled on Order 32,
as long as that mlk is not also pooled on, in the
mar ket w de pool el sewhere.

Q And to be clear the Proposal 8 is intended to
be federal or state marketw de pools only, correct?

A Very true.

Q It is not intended to address in any way,
shape or form over order pricing agencies operated
out si de the confines of governnental entities.

A It was not intended to cover that and |
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donllt, | donllt see an aspect of duplicate pooling in
that situation anyway, because the, if it is over order
pricing, it is not pooled under the federal order.

Q Is it your understanding that concentrated
m | k under Part 1000 is a fluid mlk product?

A Yes.

Q And do you know that in the western part of
the United States there are farns that are considering
or are now buil ding condensi ng operations on their
farnms?

A Yes.

Q And so, notw thstanding another criticism
which is if you adopt Proposals 1 through 5, you donlt
need Proposal 8, could you foresee a circunstance where
because of the existence of concentrated m |k supplies,
soneone could still nanage to double pool their mlk
froma farmlocated in California or sonewhere el se?

A Wll, | can see how the, concentrating the
mlk would facilitate noving that mlk into this market
for qualification and pooling.

MR. ENGLISH. That is all | have. The w tness
is avail able for cross exam nati on.

JUDGE BAKER: Thank you. Are there questions
for M. Conover? M. Vetne?

CRCSS EXAM NATI ON
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BY MR VETNE

Q M. Conover, first, with respect to any
guestions | may ask here, I amnot acting on behalf of
Land dlLakes.

Wth respect to choice, marketing choice, you
indicated that if mlk fromCalifornia is received at a
California plant it has no choice but to be pool ed.

A If it is produced in California, that is ny
under st andi ng.

Q Produced in California and received at a
pl ant .

A In California.

Q And so the California systemcaptures al
m | k produced and received in, produced in and received
at California plants.

A To the best of ny know edge, yes.

Q But, if California mlk is received across
the border, you know, for exanple, Schriber Cheese in
Tenpe, Arizona or United Dairynen Butter Plant in
Arizona or at Anderson Dairy in Nevada or at any nunber
of non pool ed cheese plants in Idaho and in Utah, that
m |k even though it was produced in California woul dnft
draw a California quote or overbased --

A | think | testified there was 20 sone mllion

pounds of mlk a nonth that their statistics shows
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noves out of the state and is not included in the pool.

Q A producer or producer/supplier in
California, then may avoid and it is their intention to
avoi d, whatever restrictions are inposed by Proposal 8,
doubl e pooling, nerely by diverting from Order 32 to,
instead of to a California plant, to a plant across the
border and that would be fine under the proposal
because there would be no double pooling. It would be
di verted producer mlk ineligible to draw fromthe
California pool or any other pool.

A Right, | woul d agree.

MR. VETNE: Ckay. That is all | have.

JUDGE BAKER Thank you, M. Vetne. Are there
ot her questions for M. Conover? There appear to be
none. Thank you, M. Conover.

(Wher eupon, the witness was excused.)

Wher eupon,

JI M HAHN
havi ng been previously duly sworn, was recalled as a
wi t ness herein and was exam ned and further testified
as foll ows:

THE W TNESS: Your Honor, Jim Hahn with Land
dlLakes, may | read a statement which introduces what
anounts to a nodification of this proposal?

JUDGE BAKER: Very well, if you would take the
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stand and you are still under oath.

THE W TNESS: Thank you

Proponents of Proposal nunber 8 are seeking
to restrict the pooling of mlk produced in California
on the basis that it is sharing in a marketw de pool.
California does not have a nmarketw de pool. Proceeds
fromfluid and soft use are paid to producers on the
basis of quota equity and not distributed marketw de.

Overbase or non quota mlk is priced based on
manuf acturing values. Only recently did the California
Institute -- of $1.70 per hundred wei ght, which is 19
and a half cents per pound of solids, non fat, on the
skimside to limt the spread between quota and
over based m | k.

Furt hernore, adoption of this proposal woul d
prohi bit federal order pooling of mlk regul ated under
state order with bonafide marketw de pooling. The
North Dakota State Order and the Pennsylvania M|k
Mar keti ng Board currently are considering changi ng
provi sions to incorporate marketw de pooling. O her
pricing progranms in various over |oaded pricing
agenci es, such as the Upper M dwest Marketing Agency,
woul d appear to be threatened should this proposal be
adopted. The PMB Class | state nmandated price is $1.40

per hundred wei ght, yet the challenge of double dipping
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goes unheard.

The real issue facing this issue, the rea
issue facing this industry is not of California mlKk,
the inpact of pooling reserve supplies is simlar
whet her that reserve is |ocated in Fredericksburg,
Sioux Falls or Talary. Regardless of |ocation, the
performance criteria nust be nmet to provide for pooling
eligibility. Land d] Lakes is associ ated the | owest
cost mlk inits systemvia California, with the
Central Order. Creating barriers to pooling this mlk
woul d only facilitate the pooling of mlk wth a higher
| ocation value on a Central Order resulting in | esser
PPD for all producers on this order. LO.L would support
the prem se that overbased mlk be eligible for pooling
in the Central Order while restricting the pooling of
guota m | k.

That concl udes ny statenent.

JUDGE BAKER: Thank you. Are there any
guestions? There are none. Thank you so nuch.

THE W TNESS: Thank you

(Wher eupon, the witness was excused.)

JUDGE BAKER: Ot her then M. Banderob, are
there any ot her people who wi sh to be heard?

(Pause.)

JUDGE BAKER: Who wi shes to be heard?
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M5. BRENNER | believe M. Hollon was going
to take the stand.
JUDGE BAKER Ch, all right. Thank you. Yes,
yes.
Wher eupon,
ELVI N HOLLON
havi ng been previously duly sworn, was recalled as a
W tness herein and was exam ned and further testified
as follows:
(Pause.)
MR, BESHORE: Before M. Hollon proceeds, Your
Honor, | would Iike to have marked as Exhibits 24 and
25, M. Hollonlls statenment regarding Proposal 6, that
woul d be 24 and the exhibits in support of Proposal 6
as 25. Copies of those docunents have been avail abl e
to the stenographer and to all participants in the
room
(The docunents referred to
were marked for identification
as Exhibits 24 and 25.)
DI RECT EXAM NATI ON
BY MR BESHORE
Q And wi thout any further ado, M. Hollon is
previously sworn and qualified and I would ask himto

proceed with his statenent in support of Proposal 6.
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A I would Iike to turn first to the exhibits
for Proposal 6 of which there are two. One is a, Table
1 is a one pager. And then Table 2 has, Table 2, 3, 4
and 5 have two pages each and then there is a chart.

In Table 1 is sinply a conparison of the
paynment provisions on federal orders. The 11 federa
orders and the approximate dates on which the advanced
paynment is due, and the approximate rate, or actually
the actual rate. And the purpose of this exhibit is
sinply to show that the 11 different orders do not have
t he sanme exact uniformed requi renent and that sone
orders have requirenents relative to the blend price,
others to the class price, the I owest class price. And
there are the Arizona order and the Western order
actually have nultiples of the price.

Tabl e 2, pages one and two, are blend prices and cl ass
prices for the period January 1997 through Septenber.
The first colum is |abeled Cass Il Aor Cass |IV.
The second colum is |labeled Cass IIl. The third
colum is the | ower of those two. The next colums
represent the |lower of those two nultiplied by 105,
106, 107, 108, 109, and 110 percent. And the fina
columm represents the blend price for that nonth. And
in the period of January of [97, January of [98 and

January of [199, obviously there was no Federal Order 32
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bl end price, so, we took that prevailing blend price
and the pounds in the pool and nmultiplied those out for
those nonths to get a proxy value, divided that by the
total of all the pounds to get a proxy blend price.

On the second page, it is a half page, noted
that there are two figures with boxes around them The
conparison for which this exhibit tries to make is the
current nonthls blend price, Septenber woul d have been
1656, with the | owest of the two class prices of the
prior nmonth, in this case 1506, and this difference is
what we seek to analyze through this exhibit. And this
is the conparison for all of the other tables and the
subtraction is $1.50.

Tabl e 3, pages one and two is sinply the
absol ute value then of this subtraction, |ooking at the
second page of Table 3, the $1.50 is in a box. And the
sunmary statistics down bel ow say for the entire 56
nmont h period, the average of this blend m nus | owest
class price was $1.59, with a range of mnus 11 to plus
459. The first 36 nonths there was an average of $1.52
and the last 20 nonths an average of a $1.70. And the
crux of our concern is that spread seens to be
w deni ng. The average for the whole period, 1.59, the
first period which is before Federal Order Reform a

1.52, second period a 1.70.
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Tabl e 4, pages one and two, is an every nonth

per cent age conparison. Again, going to the second
page, for exanple, the 91 percent is, it says that the
| onest class price divided by the blend represented 91
percent of that value. It says this is done for each
and every nonth at both the actual and the inflated at
56 through 10 percent. And the first 36 nonth average
was 89 percent, the last 20 nonths average was 86
percent. In order to try to take out sone of the
fluctuations, we did a three nonth noving average, and
that is the result of, those results are on Table 5.
And going to the second page of Table 5, the first 36
nmont hs of this noving average, percentage, averaged 89
percent, the |ast 20 nonths averaged 86 percent. And
at the five, the five percent level or 95, inflated by
105 percent |evel, averaged 90 percent.

The graph or the chart takes these noving
aver ages, average percentages and tries to put them on
a visual basis. The line across the entire period that
has the circles as the marker, is the actual val ues.

If you were take a straight edge or a pencil or draw a
l'ine at January of 2000 and | ook at from January of [97
to January of 2000, you can see with only a few
exceptions that this relationship range between 85

percent as the | ow and 95 percent as the high. [If you
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| ook at the tine period fromJanuary 2000 to date, you
can see the line with the circle markers averaged
bet ween 80 and 90 percent. And the proposal that we
are making or the proposal that we submtted was for
110 percent, but, after exam ning the data, it appears
that 105 percent is a nore realistic and appropriate
nunber. So, that line is marked with the triangles.
And so our proposal is that the | owest class price be
inflated by five percent in order to set the advance
price.

Movi ng back then to the statenent regarding
Proposal 6, is a two page statenent which then follows
the summary of the | anguage. Proposal 6 reflects the
need to alter the advanced price, the advanced paynent
provisions for Order 32. The dairy farnmers nenbers of
our group continue to request that they be paid an
advanced paynent that nore closely resenbles the actual
bl end price. Their individual farm businesses needs,
demand a nore consistent cash flowin order to remain
viable. The current provisions that call for advanced
billings at the prior nonthlls | owest class price do not
provi de sufficient funds to meet our nenbersl cash flow
objectives. The final rule nakes the follow ng
statenents about the uniformprice and the advanced

price:
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Paynments to producers in cooperative
associ ations. The AMAA provides that handl ers nust pay
to all producers and producer associations the uniform
price. The existing order generally allow proper
deductions authorized by the producer in witing.
Proper deductions are those that are unrelated to the
m ni mum value of mlk in the transacti on between the
producer and handl er. Producer associations are
allowed by the statute to reblend their paynents to
t heir producer nenbers, the -- Wol esale Act and the
AMAA neke it clear that cooperative associations have a
unique role in this regard. The paynent provisions to
producers and cooperatives for the consolidated orders
vary wth respect to paynent frequency, timng and
anount. These differences are generally consi stent
Wth current order provisions and with industry
practices and custons in each of the new marketing
areas. Each of the new orders will require handlers to
make at | east one partial paynent to producers in
advance of the announcenent of the applicable uniform
prices.

The Florida Order will require two partia
paynents, mrroring the paynent schedul e now provi ded
in the three separate Florida orders.

The amount of the partial paynent varies
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anong the new orders, reflecting the antici pated
uniformprice. Thus, for exanple, in the Upper M dwest
order, the partial paynent rate for mlk received
during the first 15 days of the nonth, will not be |ess
t han the | owest announced price for the preceding

nont h. By conparison, the partial paynment for the
Florida order for mlk received during the first 15
days of the nonth will be at a rate that is not |ess
than 85 percent of the precedi ng nonthlls uni form price
adj usted for plant |ocation.

There are a wide variety of paynent dates and
paynent |evels anong the various orders. The table
identified as Exhibit 25, Table 1, entitled [OConparison
of Payment Provisions, Federal Odersl presents the
differing provisions. There is no precedent for a
uni form paynent |evel or terns across all orders.

Anmong the order systemthere are three broad groupings.
In the Southern Order paynents are set at a percentage
of the prior nonthls blend price adjusted for |ocation.
The Northwest and Central area of the country sets the
advanced paynent at the prior nonthls | owest class
price. The Western Order uses an add on percentage
applied to the nonthlls, to the prior nonthls | owest

cl ass price.

The final rule supports the paynment that al
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handl ers pay the uniformprice. W can see no reason
why the advanced paynent should not conme closer to
approxi mating the uniformprice. Exam nation of recent
data shows the advance prices getting further fromthe
uniformprice. See Exhibit 25, Tables 1 through 8,
wel |, actually that should be Tables 1 through 5, now,
and charts.

By examning the data it is clear that there
had been a change in trend in the advanced price versus
bl end rel ationship. The price nmeasure is this nonthls
bl end | ess | ast nonthlls | owest class price. For the
period January 1997 through Septenber 2001, 57 nonths,
the nonthly average spread between the two prices was
$1. 59. The first 36 nonths averaged $1.52, 1997
t hrough 1999, and the last 21 nonths, $1.70.
Graphically this trend is shown on the chart of price
trends, Exhibit 25. Were even after a three nonth
average was used to snooth sone of the fluctuations, a
difference in trend can be noted.

In order to determne a better relationship
bet ween the prior nmonthlls | owest class price and this
nmont hlls bl end price, the | owest class price was
inflated by five, six, seven, eight, nine and ten
percent. These ranges were chosen after testing

several alternative branches. The spreads were
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nmeasured and conpared in the sane manner as the
exi sting blend versus | owest class price. After
exam nation it appears that a five percent inflation at
the prior nonthlls | owest class price is a reasonable
adj ustnment to approximting the spread that existed
over the first 36 nonth period.

It is a problemif the advanced price is
| arger than the final price, because sonme producers nay
not have enough funds to cover their deductions. Also
in some extraordinary cases the advance price m ght
over pay the total anount due and result in suddenly,
in the need for sone type of collection proceeding,
which is difficult and costly. However, as dairy
prices are nore volatile, this is an issue under the
current systemeven if no adjustnent is nade. Producer
prem uns are present in the Federal Order 32
procurenent area and that should buffer the overpaynent
concerns. This concern needs to be bal anced by dairy
farmersl right to a reasonabl e approxi mation of the
bl end advanced paynent, blend price advanced paynent.

Qur experience is that the market carries a
pay prem um of well over a dollar a hundred, ranging
from75 cents to $1.35. Thus, we would request that
the rate for advanced paynents be set at 105 percent of

the prior nmonthls | owest class price.
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The | anguage to effect our proposal would be
as follows. And this language is lifted fromthe
Notice of Hearing wth the exception that and the first
one is incorrect. So let me read it and correct it.

One thirty two point seven three paynents to
producers and cooperative associations. A(1l), partial
paynent. For each producer who has not discontinued
shipnments as of the date of this partial paynent,
paynment shall be nmade so that it is received by each
producer on or before the 26 day of the nonth, except
that is provided in Part 1000.9. For mlk received
during the first 15 days of the nonth, fromthe
producer, at not |less than and that should read 105
percent tinmes the | owest announced class price for the
precedi ng nonth, |ess proper deductions authorized in
writing by the producer.

Section C(1), for bulk fluid mlk products
and bul k fluid cream products received froma
cooperative association in its capacity as the operator
of a pool plant and for mlk received froma
cooperative association in its capacity as a handl er
pursuant to Section 1000 Part 9(c) during the first 15
days of the nonth at not |ess than 105 percent tines
the | owest announced class price per hundred wei ght for

t he precedi ng nont h.
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JUDGE BAKER: Thank you, M. Holl on.

THE W TNESS: Yes, Mallam

JUDGE BAKER: M. Beshore?

MR. BESHORE: Yes, Your Honor, M. Hollon also
has a concl udi ng statenent and sone comrents.

(Pause.)

MR. BESHORE: Ckay. W will go ahead and, M.
Hol | on has a concluding statenent, sone testinony with
respect to the energency issue.

JUDGE BAKER All right.

MR. BESHORE: W will handle that separately,
if it works and just stick with, with testinony in
rebuttal on Proposal 6 now.

JUDGE BAKER Very wel | .

MR. BESHORE: And then cone back with --

JUDGE BAKER: All right. Let ne ask, M. Lee,
did you have additional testinony?

MR, LEE: | need to correct four prices in the
exhi bit.

JUDGE BAKER: All right.

MR. LEE: | did have sone incorrect
i nformati on.

JUDGE BAKER Well --

MR LEE: It will take two m nutes.

JUDGE BAKER All right. Wll, then, what,
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M. Beshore, right now you want to hear testinony
relative to Proposal 6, is that right?

MR. BESHORE: Yes, letlls leave it at that and
M. Hollon will be available for cross exam nation on
his testi nony on Proposal 6.

JUDGE BAKER: All right. Now I know that
sonmeone wants to give testinony in opposition to
Proposal 6, and you can do it as soon as M. Hollon
| eaves, but do you have any questions of hinf? Wuld
you like to question himat this tinme?

MR. COLSEN: Yes, Your Honor. | have one
guestion of M. Holl on.

JUDGE BAKER Thank you.

CROSS EXAM NATI ON
BY MR OLSEN
Q My nane is Brad O sen from Leprino Food
Conpany.

M. Hollon, |I have just one question. And I
am | ooki ng at Table 4, page one of two, and | note and
| think they all did this in terns of stopping in
Septenber, and | was trying to do the math, but | canl[t
do math that fast. Do you happen to have the Cctober
data? Do you have this chart done showi ng the Cctober
data and the inpacts on your --

A We donlt have an Cctober blend price. |
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donllt have one done yet. It was the timng of the
heari ng and that canme out Monday or Tuesday. So, no,
have no Cctober dat a.

Q kay.

A It is readily available by now, but | had
none when | did this.

Q Well, | understand. And so the question is
how Cct ober data flows through in your chart, it is
avai | abl e, you havenllt factored it in yet.

A That is right.

Q Because you have been at the hearing.

A That is right.

MR OLSEN: | under st and.

JUDGE BAKER Very well. Thank you. Are
there other questions of M. Hollon relative to
Proposal 6? Yes, Ms. Brenner.

CROSS EXAM NATI ON

BY MS. BRENNER

Q M. Hollon, on your Exhibit 25, Table 1, you
have it separated into two sections. The first one is
billing to producer. Wat is, are you billing
producers for sonething?

A | probably got that |abeled wong. | think
that is the billing to the handler.

Q For ?
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M1k sol d.
For mlk sold.
It is not --

A Wait, they are reversed. Let ne think, 26,
yes that would be paynment to producer

Q kay. And the headings right below that are
advance date and advance rate. What are these in
advanced of ?

A What are they in advanced of or what --

Q What are they, what do they perceive?

A They are a paynent in advance of the final
paynent. The dairy farmers out 30 days for and in sone
cases 45 days, so it just nmakes the paynent to bridge
that gap to provide sonme funds before the final paynent
is due. And the final paynent represents the tota
paynment for mlk and this would represent a partia
paynment for the ml|k that has been sold al ready.

Q Ckay. There is no sense in which producers
are getting noney for mlk they havenllt delivered yet.

A No, there is not.

Q And t he order --

A It certainly |looks like that, but no, there
IS not.
Q The order refers to this rather than advanced

as a partial.
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A That is correct.

Q kay. So, if the heading on billing to
producer, which should have been paynent to producers,
if we have got that correct, is the one paynent to
cooperative correct at this point?

A I think so.

M5. BRENNER Okay. Thank you, that is all |
have.

THE W TNESS: Your Honor, | donlt think I am
going to use this again, but, maybe I will get it right
if it didit a fourth tinme.

MS. BRENNER: |f at first you donllt succeed.

THE WTNESS: | am proof of that, arenlt I?

JUDGE BAKER Are there other questions for
M. Hollon? There are none.

Very well. Thank you very nuch.

(Wher eupon, the witness was excused.)

JUDGE BAKER: Now we wi ||l hear those who are
opposed to Proposal 6.

MR, BESHORE: May we nove admi ssion of
Exhi bits 24 and 25.

JUDGE BAKER: Very well. Are there any
guestions or objections wth respect to 24 and 257
Said exhibits are admtted and received into evidence

wi t hout obj ecti on.
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(The docunents referred to,
havi ng been previously marked
as Exhibit 24 and 35

were received in evidence.)

MR. BESHORE: | amsorry, was 23 admtted.

JUDGE BAKER: Yes, 23 has been admtted.

MR. BESHORE: GCkay. Thank you.

(Pause.)

Wher eupon,
DUANE BANDEROB
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as follows:
DI RECT EXAM NATI ON
BY MR OLSEN

Q M . Banderob, you are here to testify today

in todaylls hearing. And, you know, a couple of things.
You have a prepared statenent with you today.

A Yes.

MR, OLSEN. Ckay. And what | would like is
to mark his statenent as conposite exhibit, and | have
| ost track of the nunbers.

JUDGE BAKER It woul d be 26.

MR. OLSEN. Twenty si X.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

581

(The docunent referred to
was marked for identification
as Exhibit 26.)

BY MR OLSEN

Q At the back of your prepared statenent are
two exhibits, which you will be tal ki ng about shortly,
and those would be part then of this conposite Exhibit
nunber 26.

M. Banderob, if you would go ahead and start
with the first part of your prepared statenent.

A I am Duane Banderob, Dairy Econom st for the
Lepri no Foods Conpany, the position | have held for the
past two years. M enploynment with Leprino was
preceded by work in a mlk processing plant as well as
conpleting degrees in Dairy Science at the California
Pol ytechnic State University at San Luis Cbi spo and
Agricul ture Economcs at Mchigan State University.

Q M . Banderob, in your experience, you know,
in working with Leprino Foods Conpany and throughout
your education, have you had an opportunity to prepare
testinony for federal order hearings such as this?

A Yes.

Q And your degree is as a Masters of Science
and Agricul ture Econom cs?

A Yes.
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Q kay.

MR. OLSEN. To spite M. Banderoblls yout hful
appearance, | would ask that he be qualified as an
expert, Your Honor.

JUDGE BAKER: Are there any questions or
objections? The wtness will be so regarded.

BY MR OLSEN

Q If you woul d go ahead and conpl ete your
prepared statenent.

A Leprino is headquartered in Denver, Col orado.
Qur business address is 1830 West 38" Avenue, Denver,
Col orado 80211-2200. Leprino operates 11 plants in the
United States, manufacturing nozzarella cheese and whey
products donestically and marketing our products both
donestically and internationally. Qur cheese is
primarily used as an ingredient by major pizza chains,
i ndependent pizza restaurants as well as many of the
nati onlls | eadi ng food conpani es.

Leprino operates four manufacturing
facilities who receive mlk regulated by the Central
Order. These facilities are |located Fort Morgan,

Col orado, and Dodge Hardi ngton and Ventura, Nebraska.

| amtestifying today in opposition to

Proposal nunber 6. The proposal to increase the

partial paynent rate fromthe |owest class price for
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t he preceding nonth to 110 percent as noticed or 105
percent as testified of that price.

I will make a brief departure fromthe
prepared statenent. The prepared statenment wl|
reference the attachnments, the nunbers that are not in
parenthesis is in evidence agai nst Proposal nunber 6 as
noticed. The nunbers that are in parenthesis refer to
Proposal nunber 6 as testified to. So, | wll try to
make that clear in the testinony going forward.

The proponents of Proposal 6 point to
producer cash flow challenges that exist due to this,
to the disparity between the | evel of the partia
paynment and the |evel of the final paynent. W do not
contest this concern regardi ng producer cash flow.
However, the root cause of this price, of the price
di sparity between the partial paynent and the fina
paynent is the lack of blending the higher val ues of
mlk into the partial paynent. The proposed renedy
does not address this issue, but rather sinply
transfers the cash flow burden to processors. The
result of the proposal is the manufacturers of products
in the |lowest class and in nmany nonths | owest two
cl asses, wll pay nore than the classified val ue of
their mlk in a partial paynent. This violates the

pricing intent of the orders.
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Addi tionally, the application of the
proponentsll |1 ogi c across several orders results
inequities in that formof different partial paynents
anongst conpetitors in manufactured product markets.

The source of the difference is between the
partial paynent and the final paynment is twofold.
First, the partial paynent is based on the prior nonths
rather than the current nonthls narket val ue.

Second, the partial paynent does not caption
the increnmental value contributed to the final paynent
by utilizations with higher classified values than the
| owest class price. This increnental value is
captioned for the final paynent through the pooling
process adm ni stered by the market adm nistrator.

The first source of difference, the use of
the prior nonth rather than the current nonth narket
values in setting the m ninmum partial paynent is
generally not referenced as a concern since the
resulting partial paynent is sonetines above and
sonmeti mes bel ow current nonth market values. To the
extent that a concern exists, the processor obligation
for the partial paynent could be updated to current
mont h mar ket values. Since not all market val ues for
the full nonth are known at the tine of the partia

paynent, the partial paynment could be cal cul ated based
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on the factors for that portion of the nonth for which
t he data has been published prior to the partia
paynment deadline. This additional calcul ation and
announcenent woul d require additional adm nistration
due to the additional price calculations and the
necessary conmuni cation to market participants.

The second and nore inportant source of
di fference between the partial paynent and fina
paynment is the absence of contribution of the
increnmental value fromthe higher classes of mlk in
the partial paynent. Although they have not explicitly
characterized it as such, this appears to be a primary
concern to the proponents of Proposal 6.

Anal ysis: Proposal 6 fails to address either
of the sources of differences between the partial and
final paynent prices. The proposal does not result in
an increase correlation between the partial paynent and
the final paynent. Analysis of the period January 2000
t hrough Cct ober 2001 is shown in attachnent one, based
on the Proposal 6 as noticed and shown in attachnent
two for Proposal 6 as testified to.

Key observations over this period are that
had Proposal 6 been in place the partial paynent is
increased by a $1.11 per hundred weight, at 110 percent

or 56 per 100 weight at 105 percent. Wi ch reduces the
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average of the partial paynent relative to the blend
price from$1l.59 to 48 cents at 110 percent or a $1.04
per hundred wei ght at 105 percent. However, the
nmonthly differences between the partial paynent and
bl end price range from an underpaynment of $1.95 at 110
percent or 2.38 at 105 percent to an overpaynent of
2.23 at 100 percent or $1.45 at 105 percent. A clear
i ndication that the proposal does not enulate the fina
paynent .

The standard deviation of the differences
between the partial paynent and the blend price al so
i ncreases from 78 cents under the current systemto 89
cents at 110 percent or 83 cents per hundred wei ght at
105 percent under Proposal 6.

The proposal violates two basic tenants of
pricing mlk manufactured in the Cass IlIl and IV
products. These are that federal nmarketing orders
establish mnimum prices and that since nmanufactured
products are marketed nationally, the m ni numregul ated
price level for Casses IIl and IV are consi stent
across all orders. Proposal 6 violates the m ni num
pricing concept by setting regulated mlk prices for
the partial paynent above the equival ent val ue, above
the equival ent market value for Classes IIl and IV.

For exanple, during the period from January 2000
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t hrough Septenber 2001, the m ni num partial paynent
obl i gati on woul d have exceeded the Class IIl price by
73 cents at 110 percent or 19 cents per hundred wei ght
at 105 percent on average.

The proponents of Proposal 6 are advocating
simlar provisions in other orders. However, the fact
of those being proposed is different for different
orders, resulting in disparate econom c positions for
conpeting Classes Ill and IV manufacturers |ocated in
different orders. For exanple, the proposed factor in
t he Upper M dwest order is 103 percent, which would
result in an average partial paynent price that is
about 78 cents at 110 percent or 22 cents at a 105
percent, |ower than the proposed, proposed for the
Central Order.

The | ogi cal conclusion fromthe above
analysis is that the nost appropriate approach to
address the root cause of the disparity between the
| evel of the partial and final paynent is to inplenent
a simlar mninmmpaynent in pooling structure for the
partial paynment that currently exists for the fina
paynent. Although this is the logical renmedy, | am not
proposing that it be adopted at this tine. This renedy
woul d require significant additional admnistration in

ternms of plant reporting, report analysis, poo
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cal cul ati on and novenent of funds into and out of the
pool in the current system of m nimum paynent at the
| onest class price.

Addi tionally, such an approach woul d
significantly inpact many handl ers who are not
participating in the hearing today since the concept
was not properly noticed. A nore conprehensive review
of all provisions of the order that woul d be inpacted
and the associated inpact would al so be necessary prior
to serious consideration of such an approach.

Al t hough we are synpathetic to the issue of
concern that is cited by proponents of Proposal 6, we
do not agree that the proposed solution is appropriate
or equitable. Although | have outlined a nore
appropriate approach to addressing the concern, that
approach should not be considered a proposal as part of
this rul e maki ng process since it has not been properly
noti ced. USDA should reject Proposal 6 since it does
not appropriately address the issue it preports to
remedy. And it violates the m nimum pricing concepts
for manufacturers.

BY MR OLSEN

Q M . Banderob, why donlt you take us through
the two attachnents that you got along the lines of the

way that M. Hollon did earlier to give us all sort of
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a sense of how these exhibits or attachnents work
t oget her.

A The attachnents are simlar just under, as |
menti oned before, attachnent one is, conpares the
current partial paynent scenario to that which is
noti ced, the notice Proposal 6 at a 110 percent.
Attachment two conpares the current partial paynent
systemto the testified to Proposal 6 at 105 percent.
So, I will just walk through Attachnment two, since that
seens to be the nore germane proposal at this tine.

Essentially we have nonths goi ng down
starting in January | ooking at Central Order reform
using the prior nonth Class IIl price and prior nonth
Class IV price. The columm |abeled Ais the current
partial paynent price, which is defined as the | owest
of those two prices. The Proposal 6 partial paynent
price sinply increases that |owest paynent price by
five percent. There is a difference cal cul ated, the
colum | abeled Cis essential order blend price. The
next colum Aless Cis the current partial paynent
price, less the Central 1 price and Bless Cis the
same, sane mechani cs.

Q | know, M. Banderob, | had asked M. Holl on
if he had any COctober data and | was trying to do his

cal cul ation and that obviously didnllt need to be done,
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because it | ooks |like you have done sone of the

cal culation here. Can you just explain the inport of
what has happened in Cctober as it relates to the
trend, if you wll.

A Yes. Prices cane down between Septenber and
October. You can see in the colum |abeled C, Centra
Order Blend Price, the price in Septenber 2001 was
16.56, that fell to 14.92. The applicable partia
paynment price for that nonth was 15.59. So, in fact,
in OCctober the partial paynment price exceeded the
Central Order Blend price. And | think if we |ook at
the tables that M. Hollon submtted, it would be 104
percent of the partial paynent price as related to the
Central Order Blend price.

Q Ckay. On a rel ated concept here, then, M.
Hol | on, you know, testified to a relationship between
the pre paynent price and the blend price, now | have
| ost track of what M. Hollon |abels in that regard,
but, anyway, the pre paynent price and the blend price
and that there is a trend in say the nost recent 20
mont hs, which is concerning, let ne ask you this. |
mean, do you have any concerns about using these
periods for conparison?

A Yes, | do. | think, using as a baseline date

1997 through the end of 2000 is quite appropriate. Qur
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concern rests with conparing those three years of data
to the period January 2000 to January, to Septenber of
2001. And the reason for that is very sinple because
bet ween January 2000 and Septenber 2001, narket seened
to be rising markets, trending higher. And in such a
scenario the partial paynment price will always trai

the blend price. |If you look at the period 1997 to
2000, about half of the nonths markets are rising, half
of the nonths markets are trendi ng downwards. Wen you
| ook at the period January 2000 t hrough Septenber 2001,
it is about 70, alnobst 70 percent of the tinme nonth to
nmonth is increasing about 30 percent, it is trending
downwards. So, we would think that if we can conpare
peri ods that have about the sane percentages of upward
movenent and downward novenent, we m ght discover that
the 86 percent of the partial paynent price to the

bl end price, mght actually be higher because currently
that could be unstated because we donlt have the ful

ef fect of an equal anount of tine period of follow ng
mar ket s.

Q And that is because in that period there was
predom nantly a rising market, so if | amtracking wth
you here, in the foll ow ng market, we would, you would
expect the spread between the pre paynent and the fina

paynent, that difference, that spread woul d be reduced,
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and in fact, you may al so have overpaynents on the
other side, is that correct?

A That is correct. And that is what happened
in Cctober.

Q kay. And so, and is that part of the
rel ati onship that hasnllt been reflected since the
Federal Order Reformin that 20 nonth period?

A That is what we are concerned has not been
refl ected, yes.

Q Now, earlier and | forgot the gentlemanls
name, one of the DFA nmenbers testified that Centra
Order Reform the advanced price has been | owered than
what he had historically seen. He didnllt have an
anount of percentage, but he said it was sonething that
was, he noticed. Do you recall that testinony?

A Yes.

Q What do you believe was the cause of those
| ower prices that he is referring to?

A I think one of the causes m ght be the
phenonmena of using the |lower of and in, you can |ook in
Decenber of 2000 on Attachnment two, the prior nonth
Class IIl priceis 8.57. That is primarily driven off
cheese prices, which were the | owest since, | believe,
the late 1970s. So, markets were extrenely depressed

and in some of this time period conpared to recent
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hi story before Order Reform

Q kay. And focusing on that spread just a
little bit, | believe you are referring to the higher
of, that is applied to the blend price?

A Yes.

Q And then the | ower of concept is applied to
the pre paynent or advanced price.

A Yes.

Q Ckay. Are there any other reasons why we
m ght be | ooking at a spread that has increased over
this 20 nonth. W have tal ked about a couple of them
is there anything el se you can think of?

A | think there m ght be another institutional
factor, | guess, you can say, is that because they used
the higher of and there is a Governnent support
program the Governnent support price were powder
bet ween January of 2000 and May 2001, was hi gher than
mar ket clearing prices. Because the Cass | and C ass
Il prices tied directly to the Cass IV price, we think
there m ght be sone distortions again in this data
since January 2000, because the blend price m ght have
been hi gher because of the direct support by the
Gover nnent support price for powder. Since May the
Gover nnment support price for powder was reduced and now

we are seeing that three and four are becom ng nore in
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l'ine than what they had been prior to.

Q kay. So, so, in your opinion you are seeing
| ess market distortion than since that May 2001 tine
frame.

A Yes.

JUDGE BAKER: This is a good time for our
af ternoon recess.

MR. OLSEN: Yes, Your Honor.

JUDGE BAKER: W wil| take a 15 m nute recess.

(Wher eupon, a short recess was taken.)

JUDGE BAKER: We are back in order after our
m dday recess.

M . Banderob, you are responding to questions
from your counsel

BY MR OLSEN

Q M . Banderob, | just have one nore question.

And that is if you turn to Attachnents one and nore
applicably Attachnent two, can you pl ease explain sone
of the bol ded nunbers there and the inport of thenf

A Yes. In the colum |labeled A Less C, it
conpares the current partial paynent price to the blend
price. Al sinply the bolded nunbers are, so in that
i nstance in Decenber of 2000, negative 2.81 and in
Cct ober 2001 positive 67 cents. That is just the range

of those differences. And then again in colum B |ess
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C, the sanme notion applies, the range for the Proposal
6 pre paynment price to the blend price, ranges from an
under paynment of $2.38 per hundred weight to an

over paynment in Cctober of 2001 to, of $1.45 per hundred
wei ght. The significance or the inport of these two
colums is to just sinply point out that the range of

di fferences between the partial paynent price and the
bl end price increases under Proposal 6. So, for
instance, if you |l ook at the range fromthe | owest
under paynment or the greatest underpaynent to the

over paynent in conparing the current price to the blend
price, that is a range of $3.48. \Wen you look at it,

t hat scenari o under Proposal 6, the range is $3.83.

MR, OLSEN. Ckay. And before | step away
here, | would ask that Exhibit nunber 26 be adm tted,
Your Honor.

JUDGE BAKER: Very well. Are there any
guestions or objections? Hearing none, Exhibit 26 is
admtted and received into evidence.

(The docunent referred to,
havi ng been previously marked
as Exhibit 26
was received in evidence.)
MR. COLSEN: M. Banderob is now avail abl e for

Cross exam nation, Your Honor.
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JUDGE BAKER: Very well. Are there any
guestions? Yes, M. Beshore.
MR. BESHORE: Just a couple of questions, M.
Bander ob.
CROSS EXAM NATI ON
BY MR BESHORE

Q Wth respect to your comments on the concept
or basic tenant of uniform m ni nrum manufacturing prices
in Federal MIk Orders, you would agree, would you not,
that the present systens of paynents, requirenents for
partial paynents in Federal Orders as depicted on
Exhi bit 25, Table 1, which M. Hollon presented, showed
di fferences fromorder to order, present, different
rates of paynent being required, correct?

A Yes.

Q And, in fact, the rates of paynent required
do not relate to the utilization of the handler, C ass
11, Cass IV, Cass | or Cass Il. They are just, they
are sinply partial paynents regardless of utilization,
correct?

A Correct.

Q Ckay. So, they are not really establishing
any paynent rate relating to the handlersll utilization,
they are sinply a partial paynent for mlk received by

t he handl er, correct?
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A Correct.

Q kay. Now, by the sane, by the sane token,
regardl ess of what order the handler is in, but taking
the Central Order since that is what we are tal king
about, at the tinme that the partial paynent is required
of any handl er, such as or any purchaser of mlk, such
as Leprino, you already have received and utilized at
| east 24 days worth of mlk fromthe producers,
correct?

A Yes, and | think the partial paynent is
paying for the mlk received, the first through 15,
al though we do have, yes, an additional few days of
m | k on hand.

Q Vll, it is based on the volunes delivered
during the first 15 days of the nonth, correct?

A Yes.

Q Ckay. So, that, no matter what, what rate we
have specified here, it is, the requirenent is to make
a paynent to the producer for |ess than the val ue of
product already received and being utilized.

A It depends on where the nmarkets m ght go,
because in the scenario of Cctober, we would nmake a
partial pre paynent at a val ue higher than what the
Class IIl price for October was.

Q Right. But, you are paying it on 15 days
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volune at a tinme when you already have received 24 days
worth of mlKk.

A Ri ght. And those extra days are chewed up at
the time of the settlenent.

Q So, that even in those unusual situations
where, you know, where the rate m ght happen to be
hi gher than the final class price for the nonth, it is
still not nore than the value of the mlk that has been
received by that point in tine.

A Pr obabl y.

Q Ckay. And when you look at it and think
about it that way, the whole issue here really is what
partial, what rate of paynent for partial value of mlk
received by that date should be made to the producer
for the product that he has already delivered to the
handl er, whether it be a cheese manufacturer or a

butter powder manufacturer or a fluid mlk plant,

correct?

A Correct.

Q Ckay. In sone periods of tinme, such as
actually the present nonth, | guess, talking about

Novenber, now, when the Class IV price is |less than the
Class IIl price, which it is or was in Cctober, correct
or will be, letlls see how does this. Anyway, right

now, the Class IV price is less than the Cass I
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Okay. Now in that case, the,
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based on the present conmmodity market?

when the parti al

paynment rai sed based on the Cass IV price, the O ass

Il manuf acturer

difference in value, of his use val ue.

A
Q

Yes.

kay.

has the benefit of that additional

MR BESHORE: That is all | have.

JUDGE BAKER: Thank you, M.

there other questions? M. Brenner?

Q

does Lepri
A
Nor t heast ,

Q
A

Q

Arizona, Las Vegas or Western borders?

A

CROSS EXAM NATI ON

BY MS. BRENNER

Beshore. Are

M . Banderob, in what other federal orders

no have cheese pl ants?

W have plants regul ated by the M deast,

Sout hwest .

That is --

And Central, yes, | amsorry.

Ckay. Do you have any conpetitors in the

It depends on how you define conpetitors.

Yes, there are cheese nmakers in other

not operate in.

Q

orders that we do

Do they make nozzarella cheese?
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A Yes.

Q They do. And sonme of them are paying 130 or
120 percent of the previous nonthlls | owest class price?

A Yes.

Q As a partial paynent.

A Mrhuhm

Q Generally how | ong does it take Leprino to
turn a tanker |load of mlk into cheese?

A Not very long. There are sone technol ogy
i ssues that | probably donllt want to get into.

Q Well, are we tal king about a day --

A Yes, a day. A day. A day.

Q And then how | ong does Leprino generally keep
t hat cheese before it ships it out?

A That ranges, depending on the product that we
woul d make.

Q But, it is not sonething really aged --

A No.

Q And then how |l ong do you generally wait

before you are paid for the cheese that you ship out?

A Unfortunately the marketing sales, they are
couple floors away fromwhere | work, so | do not, | do
not know. It is not inmediate.

Q Ckay. Well, no, is it a nonth and a half, do

you think or --
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A | canllt speak to that.

Q But, this $1.45 that the proposed partia
paynment woul d exceed the blend price, | guess that is
what that represents there.

A Yes, in Cctober of 2001.

Q And the blend price being 14.92.

A Yes.

Q So, it is about 10 percent or in terns of a
hal f of nonthlls production a day and a half of mlk
production nore than the first 15 days.

A Yes.

M5. BRENNER: Ckay. That is all | have.

JUDGE BAKER Thank you, Ms. Brenner. Are
t here other questions? There appear to be none. Thank
you very nuch.

THE W TNESS: Thank you

(Wher eupon, the witness was excused.)

JUDGE BAKER: M. Lee, | gather you wish to
retake the stand.

THE W TNESS: Very briefly, Your Honor

JUDGE BAKER: Very well. You are still under

oat h.
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Wher eupon,
GARY LEE
havi ng been previously duly sworn, was recalled as a
W tness herein and was exam ned and further testified
as follows:
DI RECT EXAM NATI ON
BY MR BESHORE

Q M. Lee, do you have sone corrections to a
coupl e of the nunbers that you presented in Exhibit 167

A Yes.

Q Coul d you expl ain what those are?

A kay. In reference to Exhibit 16, Table 2,
M. Freely fromthe Order 5 Market Adm nistratorls
of fice checked ny nunbers and found the first four
prices for 2000, January, February, March and April,
Zone, Order 5, Zone back to Evansville, I|ndiana,
Evansville is a mnus 90 off the base zone, Mieller
County, North Carolina. | had subtracted a $1.80
instead of 90 cents and so | actually had understated
the price zone back to back to Evansville by 90 cents
per hundred in each of those four nonths. And then the
resulting difference versus Order 32.

Q So could you indicate what those nunbers
shoul d be?

A For January 2000 the new price should be
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$12. 42 instead of $11.52 and the difference $1.19

i nstead of 29 cents. For February, $12.23 instead of
$11.33, the difference $1.23 instead of 33. For March,
$12. 25 instead of $11.35, the difference $1.34 instead
of 44. And finally April, $12.33 instead of $11.43,
the difference $1.49 instead of 59.

JUDGE BAKER: Very well. Thank you very nuch.

(Wher eupon, the wi tness was excused.)

MR. BESHORE: Now, M. Hollon is prepared to
present his concluding testinony and testinony with
respect to the energency issue.

JUDGE BAKER Very well, M. Beshore. M.
Hol |l on, you are still under oath.

Wher eupon,
ELVI N HOLLON
havi ng been first duly sworn, was called as a w tness
herein and was exam ned and testified as foll ows:
DI RECT EXAM NATI ON
BY MR BESHORE

Q M. Hollon has a prepared statenent with
respect to these points, which has been distributed or
made available. | do not propose to nmake it an
exhibit. Before he proceeds with that statenent, |
woul d |like to address one question to himw th respect

to testinony that has come up since the last tine he
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was up here. And this sinply relates to the size of
DFA producers in the order that there has been comrents
about the size, average size of producers of other
or gani zati ons.
M. Hollon, can you tell us whether DFA

producers in this area qualify as small busi nesses?

A In the main, between 70, 75 percent of the
DFA nmenber farnms would qualify for that designation and
in the Central Order, | amsorry, yes, in the Centra
Order and in the Upper Mdwest area in general, even
greater nunbers because the farns are small er

Q Seventy, 75 is a DFA nationw de percentage.

A That is correct.

Q And the average producer, you know, in this
part of country is smaller than average.

A Smal | er than the average. So the higher
concentration would be in this general geographic
ar eas.

Q Ckay. Wth that, would you proceed with your
testinony with respect to the topics that | nentioned.

A Summari es and Conclusions. Data presented in
this record indicates that mlk fromdistant |ocations
are bei ng pool ed on Federal Order 32 in increasing
volumes. This m Ik volune reduces the blend price to

| ocal suppliers. Additional evidence shows that due to
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di stance and econonmic return this ml|k would never
supply the market regularly. Cearly additiona
definition of the appropriate performance requirenents
for Order 32 is needed. DFA and the other proponents
are experiencing difficulty in supply fluid handlers in
the marketplace with mlk. The returns generated by
the Federal Order 32 blend price are not sufficient to
maintain a mlk supply in certain areas of the order.
It is not sufficient to attract mlk to certain O der
32 handl ers where producers have the option of
marketing their mlk to Order 5 or 7 handlers. It wll
not attract mlk fromother order areas to |oca
handlers in Order 32. In sonme nonths it will barely
mai ntai n enough of it to keep mlk supplies from noving
to Order 126 fromm |k sheds in Gkl ahoma

Testinony fromday to day operatives in the
mar ket and frombottling handlers in the market
conclude that the dramatic increase in market reserve
supplies is far beyond any level required to service
the market. W have denonstrated on the basis of
conclusions and the final rule that m |k such as these
supplies generally and in this case, fromthese
specific locations, was never intended to be a part of
the Federal Order 32 marketing area. Geographically it

was nhever considered to be a part of the supply area
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and froma performance perspective it cannot neet the
requirenments.

The pooling provisions that allow this
distant mlk to share in the blend price should be
corrected. Direct calculations made in the reform
process reported an estimated Class | utilization for
t he proposed order of 50.1 percent. Cearly the
expectation of the Secretary was that the reform
provi sions would function together in a fashion that
woul d yield a 50 percent Class | market. In no way did
the reform provi sions contenplate the current practice
of open pooling. Furthernore, the current practices of
open pooling operated in conflict with the pricing
nodel that generated the existing pricing services.

The sol utions we propose are sound and found
in other sections of the order system and provide a
rati onal e that can be consistently used in and with
ot her orders.

Finally, we have denonstrated that the
current provisions that set the advanced price paid to
producers needs nodifications.

Comments on the energency status: Regarding
the i ssue of an energency deci sion we have the
foll ow ng coments:

The probl ens being di scussed at this hearing
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are not unique to the Central Marketing area. The
pr obl em when converted to cents per hundred wei ght off
the blend price is mlk fromdistant areas, taking
advant age of open pooling type provisions and reducing
the blend price for local producers who regularly serve
the market. The energency is just as great in Chio or
M chi gan, Indiana or Wsconsin and Washi ngton or
Oregon. DFA has asked for energency decisions in
heari ng requests in the Upper M dwest and M deast
hearings and will seek simlar treatnent in the
upcom ng Pacific Northwest Federal Order

We cannot see the fairness in a decision that
favors one geographic area of the Federal Order System
over another order area, where the problemis the sane
i ssue, the application of pooling provisions. Wat is
inportant is that the decisions in each order area be
ei ther announced over a relatively narrow tine franme or
get inplenented at the sane tinme. |f not, the problem
that nmay get corrected in Wsconsin or Mnnesota, wll
just mtigate to Mssouri. The likelihood will be that
while there are several hearings, the central focus of
each will be simlar. The Diary Division should be
able to process the hearings along simlar tracks and
produce decisions that | ook reasonably simlar. Thi s

shoul d speed the process.

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

608

We expect the prices will decline
significantly by the first quarter of 2002. That drop
will be made nuch worse for the every day suppliers of
Order 32 if the changes we propose are not
institutioned.

And finally for the purpose of voting on the
record, we woul d expect the vote nonth to be a shipping
peri od, Septenber through Novenber.

Q Are there any | oose ends we need to tie up?
A | amtied.

MR. BESHORE: Ckay. M. Hollon is available
for cross exam nation.

JUDGE BAKER Are there any questions of M.
Hol | on? M. Cooper?

MR. COOPER | have one questi on.

CROSS EXAM NATI ON
BY MR COOPER
Q What is your position on Proposal nunber 87
A We think that Proposal 7 is a better
alternative than the reasons espoused in Proposal 8 and
we outlined all those alternatives in our testinony.
So we woul d oppose Proposal 8.

JUDGE BAKER: Thank you, M. Cooper. Are

there any other questions for M. Hollon? Let the

record reflect that there are none.
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(Wher eupon, the witness was excused.)

JUDGE BAKER: As previously announced, this is
a public hearing which the public can participate and
all interested parties have the opportunity to give
shal |

testinmony or otherw se offer evidence. | now go

to each of the proposals and ask if there is anyone
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here who wi shes to give testinony or evidence or

ot herwi se comment upon sai d proposal

Proposal nunber 1? Let the record reflect
there is no response.

Proposal nunber 2? Let the record refl ect
there is no response.

Proposal nunber 3? Let the record reflect
there is no response.

Proposal nunber 4? Let the record reflect
there is no response.

Proposal nunber 5? Let the record reflect
there is no response.

Proposal nunber 6? Let the record reflect
there is no response.

Proposal nunber 7? Let the record reflect
there is no response.

Proposal nunber 8? Let the record reflect
there is no response.

Proposal nunber 9? The record will reflect
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there is no response.

Wth respect to Proposal nunber 10, M.
Cooper, do you have anything you wish to say?

MR. COOPER: This is a normal proposal that is
in all order, market order hearings, which indicates
that the Secretary may need to nmeke incidental and
conform ng changes to other provisions as a result of
what ever deci sion he issues and whatever provisions he
may adopt. And there is nothing or she may adopt in
this case, and there is no testinony to be given on
this particul ar proposal.

JUDGE BAKER Very well. Thank you.

Now, all parties, whether they have been at
this hearing or not have the opportunity to submt
briefs, including proposed findings of fact and
conclusions. | shall now ask for suggestions as to two
dates. One, the date for the subm ssion of proposed
findings of fact. Does anyone have a suggestion as to
t hat ?

MR. VETNE: What is the other subject?

JUDGE BAKER: The second one is the date for
t he subm ssion of briefs, proposed findings of fact and
briefs. | msstated that, M. Vetne. After all this
time you caught ne on sonething here. | shoul d have

said the first date is for the subnission of proposed
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corrections to the transcript. |Is there a suggestion
as to proposed corrections to the transcript?

MR. VETNE: Coul d we have a representation
fromthe Departnent as to when we m ght reasonably
expect the transcript?

MR. COOPER Well, it is a five day order this
time and the hearing reporter agrees that it is a five
day order, like the |ast reporter.

M5. BRENNER: Wel |, being realistic and
realizing that next Thursday is Thanksgiving, | think
the earliest we could probably expect the record would
be Novenber 26. Which is a Monday.

MR. ENGLI SH: Why donlt we assune because it
is the Monday after Thanksgiving, that that is --

JUDGE BAKER: And when woul d you suggest a
date for the subm ssion of proposed corrections.

M5. BRENNER: The five days is over before,
mean, that ends the day before Thanksgi ving.

MR, ENGLI SH: Ckay. Ckay.

MR. VETNE: And when would we m ght have it,
fromgetting the transcript and post hearing
transcript?

M5. BRENNER: Wl |, we can post the
transcript, | believe the sane day we get it. The

exhi bits take another couple of, G no, what is your
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experience, another couple of days?

MR. VETNE: W are not going to do this --

MR COCPER: What was decided in the centra

hearing was that they set a deadline that we would have
the record available up on the Internet and then set so
many days after that for corrections and then so many
days after that for briefs. To the extent that the
record becane, was del ayed and they woul d adjust the
all other days --

MR, ENGLISH. Well, how long does it take to
get the exhibits.

M5. BRENNER: Yes.

MR. COOPER: The exhibits, getting the
exhi bits, when we receive the transcript, we can
basically put it on the sane day, and the exhibits then
to be sent off to a conpany that we have a contract
with. They have been very, very good about turning it
around in a couple of days, and when that happens.

M5. BRENNER: Two days, you think?

MR, COOPER | would say about four days after
recei pt of the transcript, at that |atest, we can have
it avail able.

M5. BRENNER: It would take four days fromthe
time we get the transcript to have the exhibits ready

to put on the --

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

613

MR. ENGLI SH. Well, we can do the corrections
to it.

MS. BRENNER Yes.

MR. ENGLI SH. Corrections of the transcript.

M5. BRENNER: Ri ght.

MR. ENGLI SH: So, why donllt we base the
corrections based upon the 26'". And the brief based
upon four days |ater.

MR BESHORE: Well|, how about the sane tine.

MR. ENGLI SH: Do you renenber what they were?

It was one week, wasnlt it one week for the --

MR. BESHORE: | think it was Iike two weeks
for the corrections and three weeks for the brief,
after the corrections.

MR. ENGLI SH: After the corrections. So, it
is atotal of five weeks. Yes. So, that would nean --

M5. BRENNER: Five weeks? Christmas Day.

JUDGE BAKER: Well, if the transcript is going
to be avail abl e Novenber 26, could not all the
corrections be in by Novenber 30?7 No? No, all right.

MR, ENGLI SH: W have been doing this -- W
have other transcripts to |l ook at. And another hearing
on the fourth of Decenber.

JUDGE BAKER: All right, then, then what date

shall we have for the subm ssion of proposed
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corrections?

MR. COOPER: Two weeks after posting. That
woul d be, you know - -

JUDGE BAKER: | think we have to go by the
date received by the hearing clerk right now.

M5. BRENNER: Well, we probably could set it,
set it to be two weeks after.

JUDGE BAKER: All right, what woul d that be
t hen?

M5. BRENNER Well, if we assunme it would be
posted on the 26, two weeks | ater woul d be Decenber 10

JUDGE BAKER Decenber 10. 1Is that agreeable
Wi th everyone for the subm ssion of proposed
corrections? |Is that all right? Fine.

Now, briefs, what would be a good date for
t he subm ssion of briefs?

MR, VETNE: Sonetinmes witing briefs, if
reliance is going to be nade on corrected transcript.

JUDGE BAKER Ri ght.

MR, VETNE: It would be good to know what
ot her parties have in mnd about corrections.

JUDGE BAKER Ri ght.

MR. VETNE: | donlt know if the Secretary has
authority to request, | know the Counsel sitting here

have been pretty good at exchangi ng by email proposed

EXECUTI VE COURT REPORTERS, | NC.
(301) 565- 0064



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

615

corrections as well briefs.

JUDGE BAKER: Ri ght.

MR. VETNE: And | woul d request anybody t hat
has corrections to email themto ne. | wll give you
ny email, if you donllt have, so | could work with the
corrective part.

JUDGE BAKER: Ri ght.

MR. VETNE: There are fol ks here that m ght
not, you know, mght be in the |oop. That is what we
do.

JUDGE BAKER Well, the hearing clerk should
furni sh you copies, too. The hearing clerk should
emai |l you or fax you copi es.

MR. VETNE: They donfllt. They donllt, there is
no service fromthe hearing clerk, so we have to rely
on each ot her.

M5. BRENNER: W do post the corrections, the
proposed corrections when we, | believe when we get
them from the Judge.

JUDGE BAKER: All right.

M5. BRENNER: They are proposed at that point,

of course.

JUDGE BAKER: If they are submtted to ne by
Decenber 10, | have three cases, out of town cases in
Decenber and so, | will send ny corrections in, anong
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t hose three cases while | amout of town. So, it wll
be sonetine after Decenber 10, nmaybe Decenber 13 or 14.
And then | will file themwth the hearing clerk.

(Pause.)

MR. ENGLI SH: January 7, the briefs, Your
Honor .

JUDGE BAKER: January 7 for briefs. Al
right.

Very well. The record will reflect that
after discussion and agreenment it has been agreed that
any proposed corrections to the transcript shall be
submtted to the hearing clerk by Decenber 10, 2001
And that briefs containing proposed findings of fact,
concl usi ons and recommendati ons shall be subm tted on
or prior to January 7, 2002.

Yes, M. Cooper?

MR. COOPER: Yes, we had sone di scussi on,
yoursel f and nyself and Ms. Brenner and Judge Hunt
earlier this nonth about filing by either fax or emai
in light of the mail situation in Washington at the
monment. And Connie, did you cone to a conclusion there
about - -

M5. BRENNER: That things are probably nuch
better filed by email or fax. They can certainly be

filed to one of us and we will get themto the hearing
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clerk to stanp in the day we get them | would really
recommend, though, that if they are going to be faxed,
that it be sonething, say six pages or |ess.

O herwi se, you know, we donllt have that much paper in
fax machine. Sonetinmes an email works better that way.

JUDGE BAKER: Well, they may do that. Under
the Rules of Practice, they ought to be submtted to
the hearing clerk on or prior to that date. But, if
you want to be the internediary who does it, that is
all right, because you are acting in their behalf.

M5. BRENNER | think that woul d work better.

JUDGE BAKER But, again, they have to be
submtted to the hearing clerk under these Rul es of
Practi ce.

M5. BRENNER: W are going to have to give you
sonebody el sells, emnil| address, however, because | will
no | onger be there on January 7.

MR. ENGLI SH: She has beat us to the punch
her e.

JUDGE BAKER: No, that is a situation that
exi sts because you send enmail or faxes to people,
particularly those who travel and have out of town
comm tnents, and you are not sure what is going to
happen. Now, maybe you have very good office staff,

but, do what they are suppose to do.
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M5. BRENNER Actually, that is a good idea.
Joyce. McPher son@JSDA. gov.

JUDGE BAKER: Really. Well, however you al
want to arrange it, but | still say, they have to be
submtted to the hearing clerk by the dates so
I ndi cat ed.

MR. COOPER. Yes, but please donllt just throw
themin the mail by those dates wi thout enmailing them
because God knows when they will get there with the
mai | traveling to Washi ngton these days.

JUDGE BAKER Ri ght.

MR, ENGLISH. WI I this scheduling order
reflect that in the event there is an unantici pated
delay in receipt of the transcript that the tine
peri ods would be automatically deferred by the sane
nunber of days? So that it is not necessary to request
that in that event.

JUDGE BAKER: Very well, M. Beshore, M.
English, but you have to realize |I may not know whet her
the transcript is delayed. Sonetines the hearing clerk
will get it and no one else gets it for weeks.

MR. ENGLISH Well, we will sonmehow make sure
you get notified if that happens.

JUDGE BAKER: All right.

M5. BRENNER: W start houndi ng the hearing
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clerk as soon as we think it should be there.

JUDGE BAKER: Ch, will you?

M5. BRENNER: Yes, we do.

JUDGE BAKER: Ch, all right. Fine.

MR. ENGLISH |Is that all matters then, Your
Honor ?

JUDGE BAKER: | think so, unless there is
sonething else to be taken up. | donlt --

MR. ENGLISH: Well, there was a di scussion
outside in the hall and rather then ny doing it al one,
| think there were a couple of us who were going to say
sonet hi ng toget her here for a nonent.

JUDGE BAKER: Yes.

MR. BESHORE: This being the |ast day on the
hearing record of a Federal Order Hearing for one of
our nunber, nanely Connie Brenner, we would certainly
like the record to reflect that, you know, that this is
Conni ells | ast day of service on the record, at a
hearing, and that it should be duly noted. W are al
going to mss her professionalismand her dedication
and commtnent to the industry that we have al
experienced over her tine. And we would |ike the
record to so reflect. And | think a round of appl ause

woul d be appropriate.

(Appl ause.)
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M5. BRENNER Thank you very nmuch. This is
very touching and | really enjoyed ny years of service
and it has been really rewarding in lots and |ots of
ways. And now | am planning to, hopefully enjoy a | ot
of years of retirenent, which | also expect to be
rewarding and a lot different. Sleep maybe.

MR. BESHORE: God speed.

M5. BRENNER: Thank you so nuch.

MR. BESHORE: Thank you, Your Honor.

JUDGE BAKER: You are wel cone.

(Wher eupon, at 3:50 p.m, the hearing was

concl uded.)
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