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June 1, 2021

The Honorable Tom Vilsack
Secretary of Agriculture

U.S. Department of Agriculture
1400 Independence Avenue SW
Washington, DC 20250

RE: Revised Colorado State Hemp Management Plan
Dear Secretary Vilsack:

Thank you for your recent visit to Colorado. We deeply appreciated you joining us at several
locations across our state. As you know, Colorado has been at the forefront of efforts to
develop a robust hemp industry since the Colorado Department of Agriculture (CDA)
launched a hemp pilot program in 2014. Since then, Colorado has been a national leader in
hemp, rapidly scaling up production, launching an innovative certified seed program,
diversifying supply chains, and most recently rolling out an initiative to establish a
statewide Hemp Center of Excellence.

CDA has strongly advocated for a workable federal regulatory scheme for hemp. After USDA
published an Interim Final Rule (IFR) for hemp in January 2020, CDA submitted detailed
and comprehensive comments, met with senior USDA officials, and marshalled stakeholder
and legislative responses with the goal of improving the outcome of the Final Rule to make
it more flexible for hemp producers. In January 2021, USDA responded to these efforts by
publishing a vastly improved and revised Final Rule. While CDA will continue to advocate
for additional rule revisions to create even more flexibility for producers, we are proud to
submit the enclosed Colorado State Hemp Management Plan to USDA for approval.

Although we are submitting a state plan today that we hope USDA will expeditiously
approve, we request that USDA continue to review the Final Hemp Rule with an eye toward
making it more flexible and practicable for hemp producers in Colorado and across the
country.

Thank you for your consideration of our submitted State Plan.

Sincerely,
- ) d%,/../ B
& / 7
////
Jared Polis, Kate Greenberg,
Governor Agriculture Commissioner
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Colorado’s Hemp Program

Colorado’s citizens voted to pass Amendment 64 to the Colorado Constitution in 2012,
which, in part, directed the General Assembly to enact legislation governing the cultivation,
processing, and sale of hemp." Legislation adopted in 2013 delegated the responsibility for
establishing registration and inspection regulations pertaining to hemp cultivation to
CDA.** For reference, statutory authority for Colorado’s Industrial Hemp Program is set
forth in Title 35 Article 61 of the Colorado Revised Statutes (the “Act”, Appendix A). CDA has
promulgated a comprehensive set of rules to administer and enforce the Colorado
Industrial Hemp Regulatory Program Act, which is codified at 8 CCR 1203-23 and is
included in Appendix B (the “Rules”).*

Paired with these measures, the passage of the 2014 Farm Bill, which allowed states that
had legalized hemp to implement hemp cultivation pilot programs for research purposes,
marked the inception of the hemp industry in Colorado. Since then, Colorado’s hemp
program has successfully implemented robust requirements for registration, testing,
inspection, and enforcement, and has been in place for over five years.

In addition to the other regulatory and statutory measures that aided the success of
Colorado’s hemp industry, the Colorado General Assembly created the Hemp Advisory
Committee (HAC) in 2013. Colo. Session Laws 2013, ch. 342 (enacting SB 14-184). The HAC
has helped further establish the country’s first regulated hemp industry. The
eleven-member committee includes representatives from CDA, the hemp industry,
commercial agriculture, higher education, and citizen advocates. Since 2013, the HAC has
provided vital input to the Industrial Hemp Regulatory Program. With input from the HAC,
CDA developed the elements of its regulatory scheme, including systems for registration,
compliance testing, reporting, enforcement, and inspection.

! As defined in the Colorado Revised Statutes, and in the 2018 Farm Bill, the term “industrial hemp” means the
plant species Cannabis sativa L. and any part of that plant, including the seeds thereof and all derivatives,
extracts, cannabinoids, isomers, acids, salts, and salts of isomers, whether growing or not, with a A-9
tetrahydrocannabinol concentration of not more than 0.3 percent on a dry weight basis.

2 The CDA Industrial Hemp Program’s regulatory role is limited to industrial hemp cultivation (growing). The
program does not regulate the sale or distribution of industrial hemp. The Colorado Department of Public
Health & Environment (“CDPHE”), pursuant to CRS 35-61-108, permits registered persons in the state of
Colorado to carry out the processing, sale, and distribution of industrial hemp-based products

* Hemp FAQ: https://drive.google.com/file/d/1UTKiORSQUYANd0Q9TAePkBkO7jhXWdda/view

* CDA’s current rules, effective March 30, 2019, are undergoing rule-making, consistent with Colorado’s
Administrative Procedures Act, section 24-4-103, C.R.S. On May 25, 2021, CDA conducted a rule-making
hearing, and the proposed rules will be reviewed by the Agricultural Commission on June 9, 2021, for
recommendation to the Commissioner to adopt, effective July 30, 2021. The Notice of Public Rulemaking
Hearing, along with the proposed changes to the rules, are attached to this document as Appendix B.
References to the Rules in this State Plan are to the Rules that will be effective on July 30, 2021, even though
they have not been formally adopted as of the date of this submission.


https://drive.google.com/file/d/1UTKi0RSQUYANd0Q9TAePkBkO7jhXWdda/view
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Between 2014 and 2019, CDA continuously revised the Rules to improve registration, data
tracking, definitions, and reporting. The Act and Rules are designed with purposeful
flexibility to anticipate technology changes, federal regulations, including USDA’s Final
Rule, “Establishment of a Domestic Hemp Program,” 7 CFR Part 990 (the “Final Rule” or
“FR”), and future revisions to the FR.

Since late 2019, CDA has operated a custom-developed, secure, online-registration system
that stores all registrant information, cultivation location, planting/harvest/testing reports,
and enforcement action records.

Importantly, the success of Colorado’s hemp program is the result not only of the robust
state regulatory environment, but also of the community of hemp cultivators, product
manufacturers, and ancillary business operators and stakeholders who have helped drive
the growth of the program. In 2014, the first operational year of Colorado’s hemp program,
1,811 acres were registered with CDA for hemp cultivation. In the following years, the
number of acres registered with CDA for hemp cultivation grew exponentially, as illustrated
in Figure 1. However, in 2020 the amount of registered outdoor acreage and indoor square
feet significantly declined as a result of over supply and market correction across the

industry.
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Colorado Acres Registered for Hemp Cultivation

As the first state to establish a hemp industry regulatory structure, Colorado rapidly
developed into the state with the largest number of acres under hemp cultivation in the
nation. Colorado continues to be a national leader in innovative hemp policy and industry



COLORADO

Department of Agriculture

L O3

performance by combining its first-mover advantage with its extensive experience
regulating, through distinct channels.

The table below, Figure 2, provides information on CDA’s Hemp Program registration,
registered land area, staff, and budget. By all measures, the program has grown
exponentially and CDA’s regulatory footprint has expanded along with registrations and
acreage. During the 2020 Colorado legislative session, CDA received approval from
Colorado’s Joint Budget Committee to increase CDA’s spending authority in fiscal year 2021
(FY 2020-2021). CDA will continue to grow the regulatory program to scale with the
industry.

Figure 2.
CDA Hemp Program Key Indicators, 2014 — 2019

Dedicated

Active Registered Active Registered Staff Annual
Registrants Acres Registrations Indoor Sq. Ft. (FTE)* Expenditure

2014 131 1,811 259 0.3m N/A N/A

2015 166 3,657 333 0.6m N/A $322,863
2016 312 8,988 424 1.4m 4.2 $402,766
2017 404 12,348 539 2.6m 4.4 $485,425
2018 872 30,080 982 4.6m 4.7 $492,407
2019 1,947 88,743 2,634 15.4m 7.0 $573,547
2020 981 36,225 1,254 11m 7.0 $476,792

Note: * The hemp program shared staff/budget with the Plant Industry Division in 2014-2015.

Source:  Colorado Department of Agriculture.

Colorado Hemp Advancement and Management Plan (CHAMP)

During the 2019 legislative session, Colorado’s General Assembly amended the Hemp
Regulatory Act to authorize the Commissioner of Agriculture to consult with any
stakeholders and to mandate that the Commissioner of Agriculture consult with the
industry in drafting any hemp management plan submitted to USDA. C.R.S §35-61-104(6).
Colo. Session Laws 2019, ch. 349 (enacting HB 19-1214). In response to this legislative
authorization and mandate, the passage of the 2018 Farm Bill, the anticipated publication
of the IFR, and Governor Jared Polis’s stated priority for Colorado to remain a driving force
in hemp production, CDA developed a statewide partnership known as CHAMP in June
20109.

CHAMP represented a broad stakeholder effort. CHAMP included representatives from CDA,
the Governor's Office, Department of Public Health and Environment, Department of
Revenue, Department of Regulatory Agencies, Office of Economic Development and
International Trade, Department of Public Safety, Colorado Commission of Indian Affairs,
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Department of Higher Education, local governments, state institutions of higher learning,
and industry and ancillary experts. Together this group of stakeholders developed the gold
standard in policy for cultivation, testing, research, processing, manufacturing, banking, and
marketing for Colorado’s hemp industry. The goal of the CHAMP process was to develop a
robust and functional hemp supply chain and to establish a strong market for Colorado
farming communities.

CDA created CHAMP to ensure that a wide range of stakeholders, including members of the
public, would have multiple opportunities to comment on and participate in a variety of
hemp topics. Ultimately, the resulting policy recommendations presented in this Plan and in
the CHAMP Report outline the state’s ambitions for the hemp industry, representing a
consensus of the largest gathering of hemp industry and government stakeholders held in
any state to date.

Colorado State Hemp Plan for USDA

The 2018 Farm Bill and FR require each state or tribe that desires to have primary
regulatory authority over the production of hemp within its boundaries to submit a
management plan to USDA that outlines how the state or tribe will regulate various aspects
of hemp cultivation. After enactment of the 2018 Farm Bill, USDA published nine
requirements for states and tribes that intend to develop a hemp regulatory program.® In
January 2021, USDA issued the FR to further clarify the requirements necessary for USDA
to approve such plans.

This section describes how the state of Colorado intends to implement the FR requirements
through existing and updated statutory authorities, rules, and procedures. All authorities
described in this Plan are either currently in effect or are intended to take effect after USDA
approval and before January 1, 2022, and are intended to govern Colorado’s hemp industry
beginning with the 2022 growing season. Bold text in the sections below represents
language taken directly from the FR.

1. Land Registration — 7 CFR 990.3(a)(1)

The FR requires State and Tribal Plans to have practices and procedures to collect, maintain
and report Land Used for Production, relates to states’ and tribes’ registration and
record-keeping processes. To maintain a robust, compliant, and transparent hemp industry,
a timely record of all land used for hemp cultivation must be maintained:

® https:/ /www.ams.usda.gov/sites/default/files/media/2018FarmBill.pdf


https://drive.google.com/file/d/1m2J4bNRcn9SPg0-2hZtJrcE6-aBlBrKv/view
https://www.ams.usda.gov/sites/default/files/media/2018FarmBill.pdf
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A State or Tribal plan must include a practice to collect, maintain and report to
the Secretary relevant, real-time information for each producer licensed or
authorized to produce hemp under the State or Tribal plan regarding:

(i) Contact information as described in § 990.70(a)(1);

(ii) A legal description of the land on which the producer will produce hemp in
the State or territory of the Indian Tribe including, to the extent practicable,
its geospatial location; and

(iii) The status and number of the producer’s license or authorization in a
format prescribed by USDA.

7 CFR § 990.3(a)(1) (86 Fed. Reg. 11 p. 5683).

Colorado’s Hemp Regulatory Program, C.R.S. § 35-61-101, et seq., (2020), (the “Act”)
requires that any person “wishing to engage in industrial hemp cultivation ... shall apply to
the department for a registration in a form and manner determined by the commissioner
prior to planting the industrial hemp.” C.R.S. § 35-61-104(1)(a). The Act further requires
that such persons must provide to the commissioner “the name and address of the
applicant and all key participants and the legal description, global positioning system
location, and map of the land area on which the applicant plans to engage in industrial
hemp cultivation.” Id.

The Act further authorizes the Commissioner of Agriculture (“Commissioner”) to
promulgate rules “necessary to implement and administer [the Act].” C.R.S. § 35-61-104(5).
This rule-making authority permits the Commissioner to enact rules to specify any
additional requirements necessary for the applicant to include in a registration. The
Commissioner has promulgated such rules, codified at 8 Colo. Code Regs. 1203-23, “Rules
Pertaining to the Administration and Enforcement of the Industrial Hemp Regulatory
Program Act.” Appendix B.

As set forth in the following paragraphs, the Rules regarding registration require
registrants to provide all information required in the FR. Further, should any need arise to
adjust or amend the information requested from producers, CDA has current rule-making
authority that would permit the agency to amend its rules and update its registration
requirements. C.R.S. § 35-61-104(5). If CDA promulgates and adopts any amendment to its
rules that would modify Colorado’s plan, CDA will submit those amended rules to USDA for
its approval. Rules 2.1 and 2.2 (Appendix B) establish the information the Commissioner
requires from an applicant at the time of application, including those items required in §
990.70(a)(1). Further, Rule 2.14 requires any registrant who makes a change to any of their
contact information to update the Commissioner within 10 days of the change.

CDA has always encouraged the development of improved genetics by administering a
Certified Seed Program and providing separate requirements for those producing hemp for
research purposes. For this reason, CDA plans to continue to offer a separate registration
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for those hemp producers cultivating hemp for the purposes of research and development.
In addition to institutions of higher learning, CDA will register other public and private
producers engaged in doing research and development as long as hemp produced does not
enter the stream of commerce. CDA will develop requirements to include providing CDA
with the scope of research, a standard operating procedure to include verification of
disposal, and disclosing all testing data for periodic auditing by CDA. In addition, CDA
requests R&D registrants provide information on intended use, including intended use of
harvested crops for testing (e.g., fiber, textile, and seed).

Pursuant to the Rules, CDA requires applicants to complete an annual Registration
Application, attached in Appendix C. Historically, a person who desired to register land to
cultivate hemp would complete and submit a paper application to CDA for approval.
However, as of November 15, 2019, CDA has made the application process available online.®
This new, online registration process offers CDA the ability to provide real-time updates to
USDA as required by 990.70(a)(1) and expedites the data collection process for compliance,
enforcement, and reporting.

At the time of application, and pursuant to Rules 2.1 and 2.2, an applicant must describe the
type of ownership of any entity, including listing all owners; provide a legal description
(Township/Range/Section), including GPS coordinates and a map of the land; describe the
size of the operation; provide the intended nature of the cultivation (e.g., indoor or
outdoor); and provide the intended seed variety and end use (e.g., fiber, seed, CBD, etc.).
The application form further requires full contact information for each hemp producer, as
required in 7 CFR § 990.70(a)(1). CDA, therefore, currently collects annual information for
each registered grow site; thus, CDA’s current procedures exceed the requirements of the
FR.

CDA maintains a database that contains current and historical registration data, including
the status of any given registration, as well as any changes made since the registration’s
creation. This database can also link individual registrations to a common registrant. Each
registration contains all pre-planting, planting, testing, harvest, and disposal reports. CDA’s
system is updated in real-time as each registration is processed or amended. CDA has the
capability to provide real-time information to USDA upon request and in regular monthly
reporting, as required by 990.70(a)(1).

The CDA hemp registration program has been active since 2013, and as all historical
records have been retained to date since inception of the program, the program thus
exceeds the FR’s three-year record retention requirement. CDA will adopt an official
procedure noting that “all records must be maintained for not less than three years,” which
will be effective on or before December 30, 2021. In addition, CDA will require, via Rule,
each registrant to maintain a parallel set of all hemp program registration, planting, testing,
disposal, land, and employee records for at least three years. This information will be
required to be made available to CDA when requested.

¢ https://www.colorado.gov/pacific/agplants/commercial-registration-application
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2. Sampling and Testing — 7 CFR § 990.3(a)(2)

The FR’s sampling and testing rules are set forth at 7 CFR § 990.3(a)(2) and discussed in
the FR’s summary in Sections II.C and D: State and Tribal Plans; Sampling for Total THC and
Testing Laboratories.

A State or Tribal plan must include a procedure for accurate and effective
sampling of hemp that includes the requirements in this paragraph (a)(2).

7 CFR § 990.3(a)(2) (86 Fed. Reg. 11 p. 5683).

Given Colorado’s long-standing history of regulating hemp, the state has established
well-defined, efficient, and effective processes for sampling and THC-testing techniques for
cultivated hemp.

In 2020, CDA sampled 35 percent of all hemp registrants for both general regulatory
compliance and THC analysis. Currently, CDA’'s process for selecting registrants for
sampling is performed with a computerized randomization process. Further, any producers
that CDA identifies as high-risk, based on predetermined criteria, are subject to enhanced
sampling and testing. The risk factors taken into consideration include:

e Prior testing results above 0.3 percent THC content;

e Prior violations including:
o Failure to submit planting/harvest reports within the required time frame;
o Failure to respond in a timely manner to notice of inspection;
o Failure to provide required information or to cooperate with CDA; and

e Complaints made by law enforcement, regulatory agencies, local governments,
and/or the public.

While CDA has historically conducted random sampling across all registered lots each year
to test for THC compliance, the Commissioner has authority pursuant to the Rules to test all
hemp produced within the state—8 CCR 1203-23, (Rules 4.1 and 4.2) (Appendix B). CDA
will enhance its well-developed inspection and sampling procedures to comply with the
requirements of the FR including performance based sampling (see Appendix E).

CDA will conduct sampling by use of its own sampling staff and by use of authorized
sampling agents, consistent with its current practices and procedures, as described more
fully in CDA’'s Sampling Guidelines (Appendix D) to ensure continuity of CDA’s practice of
accurate, efficient, and effective sampling. CDA will require that all sampling agents,
whether CDA staff or private-party sampling agents, complete CDA’s hemp-specific
sampling training, as set forth in the following paragraphs. CDA will strive to increase its
current direct sampling rate towards 100 percent of registrations during the 2021 growing
season as well as its direct compliance inspections through its random selection process, as
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outlined above, to monitor additional regulatory compliance, including record-keeping and
reporting.

CDA will achieve taking a representative sampling of all hemp lots, starting with the
effective date of the plan in January 2022. In the 2020 legislative session, Colorado’s
General Assembly amended the Act to require the Commissioner to create a registration
and certification program for authorized samplers. C.R.S. § 35-61-105.5(1). The
Commissioner’s general rule-making authority to adopt rules “necessary to implement and
administer [the Act]” (C.R.S. § 35-61-104(5) provides the authority to adopt rules necessary
to establish this certification program. The Commissioner’s proposed rules to establish this
program are in 8 CCR 1203-2 (Part 4.8), in the attached Appendix B, and will be effective
July 30, 2021.

To acquire certification as an authorized sampler, an applicant must register with CDA and
complete certification training in accordance with CDA’'s Hemp Sampling Guidelines
(Appendix D). The certification training will permit CDA to ensure that every certified
sampler follows CDA'’s strict sampling guidelines when collecting hemp samples, including
procedures related to sample collection, transportation, and documentation. All third-party
samplers will also receive training and be required to comply with special chain-of-custody
procedures for collection and transfer of hemp samples to eligible laboratories.

Anyone interested in becoming a certified hemp sampling agent will have to meet the
following criteria:

1. A candidate will be required to participate in an online training program, zoom
training or in person training. They will need to review all associated documents
including forms, rules and protocols associated with the certified hemp sampling
program.

2. A candidate will need to receive a score of 80% or higher on a state administered
hemp sampler certification exam that will be written by the Hemp Certification
Sampling Coordinator.

3. A candidate will complete an application, pay an application fee, and sign a conflict
of interest document. The conflict of interest statement will state: “As a certified
hemp sampling agent, I aver that I do not have an active hemp registration or active
economic interest in a hemp registration within the state of Colorado.”

Certification will last one year. Appropriate recordkeeping and reporting, adherence to CDA
sampling protocol, and other standards provided during the training are required to
maintain certification. A certified hemp sampling agent is not authorized to access any
fields, buildings or facilities without the presence of the registered producer or the
registered producer’s appointed representative. A certified hemp sampling agent may not
collect or retain any plant material that exceeds the required quantity for sample purposes.

CDA’s Hemp Certification Sampling Coordinator will oversee the recruitment, training,
testing and certification of all certified hemp sampling agents. He or she will make any
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necessary modifications to sample collection guidelines to satisfy state and federal
requirements. The Hemp Certification Sampling Coordinator will continuously conduct
quality control to ensure sampling is completed in a consistent and uniform manner.

A list of certified hemp sampling agents will be provided on a platform for the hemp
producers to choose, or the Colorado Department of Agriculture will choose for them. The
Colorado Department of Agriculture will be working in conjunction with the Colorado
Department of Public Health and Environment to use only actively licensed, certified labs
for THC testing and assist the Colorado Department of Public Health and Environment to
conduct quality control measures in laboratory services and ensure testing is consistent
and uniform.

Once this program is operational, third-party authorized samplers will collect hemp
samples on behalf of CDA and deliver them to certified laboratories for THC testing. CDA
will offer sampler certification to qualified agricultural service providers or to other
qualified entities and individuals.

All sampler certification information will be maintained in a secure CDA database that will
be accessible to USDA upon request, including contact information and documentation of
all samples taken and delivered. Initial applicants must pay an application fee to CDA, and
CDA will review all certifications annually. Any certified sampler who desires to renew a
certification must pay an annual renewal fee to CDA.

As of the writing of this document, there are two DEA-certified labs in Colorado identified
on the USDA website.” The CDA laboratory is currently ISO 17025 accredited (Appendix F)
and has begun the process to obtain DEA certification. Once certified, the CDA lab will
become the third DEA-certified testing facility in Colorado. To ensure that the state can
sample and test hemp lots for THC, CDA partnered with the Colorado Department of Public
Health and Environment (CDPHE) in efforts to create and implement a state-certified
laboratory THC testing program.

To acquire hemp-THC-testing certification, an applicant laboratory must be inspected by
CDPHE prior to initial certification and annually thereafter. Certification is contingent upon
successful on-site inspection, successful participation in proficiency testing, and evidence of
ongoing compliance with the applicable requirements.

A certified laboratory must meet all standards of performance, including personnel
qualifications, having a standard operating procedure manual, analytical processes,
proficiency testing, quality control, quality assurance, security, chain of custody, sample
retention, space, records, and results reporting.

CDPHE implemented its rule “Hemp Testing Laboratory Certification,” 5 CCR 1005-5, on
April 14, 2021. This rule establishes “criteria for the certification of laboratories to test

7 https://www.ams.usda.gov/rules-regulations/hemp/dea-laboratories?field state tid=168 (last checked
March 4, 2021).

10
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Hemp and hemp-derived products” (/d. at Rule 1.2) and complies with the USDA’s
Laboratory Approval Program described in the FR. The state program ensures that only
qualified laboratories that use good laboratory practices, have rigorous quality assurance
and control protocols, and use only established methods performed on accepted equipment
acquire certification to participate in the program. CDPHE performs regular on-site audits
of labs in the program and administers a fee for participation.

CDA will rely upon CDPHE to inspect applicant facilities prior to issuing certifications or
renewals to ensure that they meet all USDA and CDA requirements. The program will offer
two tiers of approval for hemp THC testing laboratories in Colorado:

e Certified laboratories--certification will be granted when laboratories have met all
certification requirements of the FR, including ISO/IEC 17025 accreditation and
DEA registration; and

e Conditionally Certified laboratories will be laboratories that are already
CDPHE-certified or have met all CDA and CDPHE certification requirements, but
have not received DEA certification prior to January 2023. (5CCR 1005-5 Hemp
Testing Lab Certification Rules in Appendix G.)

It is CDA’s intention to process all samples for testing through the CDA laboratory or
certified laboratories, as described above, where practicable. Therefore, CDA plans to use
conditionally approved laboratories, described above, to ensure sufficient testing coverage
within the USDA-required timeline.

This approach will permit the state to leverage the considerable investment it has made in
certified cannabis and cannabinoid testing capacity and enhance the state’s ability to test
samples collected from registered hemp lots through the 2021 and 2022 growing seasons.

All participating laboratories will report test results to CDA and USDA electronically in real
time starting in the 2022 growing season.

Further, FR section 7 CFR § 990.3(a)(2)(i) states:

(i) Samples from cannabis plants must be collected within 30 days prior to the
anticipated harvest, for total delta-9 tetrahydrocannabinol concentration
level testing. Samples must be collected by a sampling agent. Producers
may not collect samples from their own growing facilities.

7 CFR § 990.3(a)(2)(i) (86 Fed. Reg. 11 p. 5683).

CDA’s Rule provides that “[a]t least 30 days prior to harvest, each Commercial Hemp
Registrant shall file a Harvest Report, on a form provided by the Commissioner-...."
Appendix B, p. B-4; 8 CCR 1203-23, Rule 3.3. Failure to comply with the Rule is grounds for
disciplinary action. Appendix A p. A-5, C.R.S. § 35-61-107(1)(a). This 30-day requirement

11
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permits CDA to dispatch field inspectors effectively and efficiently to rural and often remote
areas of the state to collect samples to comply with CDA’s testing requirements.

To achieve the most accurate testing results, CDA or a state-certified sampler, must
schedule the testing date based on a producer's submitted Harvest Report. CDA or a
state-certified sampler will schedule and conduct sampling within 30 days prior to the
anticipated harvest date, consistent with the FR’s requirement that samples be collected
within “30 days prior to the anticipated harvest.” 7 CFR § 990.3(a)(2)(i). For purposes of
THC-testing to determine compliance with state and federal law, CDA restricts all sampling
either to CDA or to state-certified samplers. Producers may not collect samples from their
own growing facilities.

CDA will use its Hemp Sampling Guidelines, Appendix D, both for training and in the field by
CDA inspection staff and authorized samplers. The training and operating manual has been
updated specifically to provide that:

e Sampling is to be completed within 30 days from harvest;

e Registrants must have all files, including harvest reports with maps, available
(authorized agent must be present), at time of inspection. This may be necessary if
the registrant fails to provide harvest or updated harvest report; and

e All Cannabis lots not subject to performance based sampling methods within a
Registered Land Area must be sampled to ensure compliance with the Hemp
Program.

Additionally, if a Registrant needs to amend a reported harvest date, 8 CCR 1203-23, Rule
3.3) (Appendix B) requires that “[a] Registrant must notify the Commissioner immediately
of any changes in the reported harvest date(s) in excess of 5 days by submitting an
Amended Harvest Report to the Commissioner. If any such changes are made the
Commissioner may require additional testing prior to harvest....” This provision in CDA’s
Rule will aid in compliance with the FR testing requirements.

7 CFR § 990.3(a)(2)(iii) requires that each state establish a proper sampling procedure that
ensures that the testing results from each sample are representative of the entire lot.

(iii) The method used for sampling must be sufficient at a confidence level of
95 percent that no more than one percent of the plants in each lot would
exceed the acceptable hemp THC level and ensure that a representative
sample is collected that represents a homogeneous composition of the lot.
Alternatively, States and Tribes may adopt a performance-based method
that meets the requirements in paragraphs (a)(2)(iii) (A) and (B) of this
section.

7 CFR § 990.3(a)(2)(iii) (84 Fed. Reg. 221 p. 5683).

12
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The CDA Hemp Sampling Guidelines in Appendix D instruct authorized samplers to collect a
representative sample of each lot and to adjust their sampling density according to each
field. Similar to the FR, CDA currently requires at least one plant per acre, although that can
vary by physical characteristics of each field. This method provides sampling sufficient
enough to achieve the confidence level of 95 percent that no more than one percent of the
plants in each lot would exceed the acceptable hemp THC level.

The following sections 7 CFR § 990.3(a)(2)(iv) and (v) provide:

(iv) During a scheduled sample collection, the producer or an authorized
representative of the producer shall be present at the growing site if
possible.

(v) Sampling agents shall be provided with complete and unrestricted access
during business hours to all hemp and other cannabis plants (whether
growing or harvested), to areas where hemp is grown and stored, and to all
land, buildings, and other structures used for the cultivation, handling, and
storage of all hemp and other cannabis plants, and all locations listed in the
producer license.

7 CFR § 990.3(a)(2)(iv), (v), and (vi) (84 Fed. Reg. 221 p. 5683).

CDA’s Rule 4.5 mandates that the Registrant or an authorized representative be “present at
the growing operation” during CDA’s inspection. See 8 CCR 1203-23, Rule 4.4; Appendix B,
p. B-6. Rule 4.5 requires that said Registrant or authorized representative, at the time of
inspection, must “provide the Department’s Inspector with complete and unrestricted
access to all Cannabis plants, parts and seeds within a Registered Land Area whether
growing or harvested, and all land, buildings and other structures used for the cultivation
and storage of Hemp.” Id.

The final sampling requirement in this section of the FR provides: “A producer shall not
harvest the cannabis crop prior to samples being taken.” 7 CFR § 990.3(a)(2)(vi) (84
Fed. Reg. 221 p. 5683) (emphasis added).

In the 2020 legislative session, Colorado’s General Assembly amended the Act to prohibit
producers from harvesting hemp crops prior to sampling. See, C.R.S. § 35-61-105.5(2)(c).
Further, CDA’s Rules prohibit pre-testing harvest. 8 CCR 1203-23, Rule 4.6.5; Appendix B, p.
B-4. As such, any pre-testing harvest or movement of a hemp crop is a violation of state law
and subjects the registrant to discipline.

3. Testing Methodology and Non-compliant Hemp — 7 CFR § 990.3(a)(3)
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To ensure that all hemp produced is in compliance with federal laws regarding THC
content, 7 CFR § 990.3(a)(3) and FR Summary Section II.C and D: Sampling for Total THC
and Testing Laboratories require a robust testing procedure.

A State or Tribal plan must include a procedure for testing that is able to
accurately identify whether the sample contains a total delta-9
tetrahydrocannabinol content concentration level that exceeds the acceptable
hemp THC level. The procedure must include a validated testing methodology
that uses post decarboxylation or other similarly reliable methods.

The testing methodology must consider the potential conversion of THCA in
hemp into THC and the test result must report the total available THC derived
from the sum of the THC and THCA content. Testing methodologies meeting
the requirements of this paragraph (a)(3) include, but are not limited to, gas
or liquid chromatography with detection. The total THC concentration level
shall be determined and reported on a dry weight basis.

7 CFR § 990.3(a)(3) (86 Fed. Reg. 11 p. 5683-5684).

This Plan presents a robust set of protocols for meeting the testing requirements of the FR.
CDA’s Division of Laboratory Services has developed its Biochemistry Laboratory SOP No.:
PT-LBOP-014, titled, “Hemp Sample Preparation,” to establish laboratory standard
operating procedures (SOP) for hemp sample preparation for THC analysis (Appendix H).
This SOP outlines the specific methods to be applied when collecting, drying, sorting, and
grinding individual hemp samples.

The CDA Division of Laboratory Services, which houses the CDA Biochemistry Laboratory,
has developed its SOP No. PT-METH-031, titled, “Determination of Delta-9-THC in Hemp by
Gas Chromatography with Flame Ionization Detection (“GC/FID”).” Appendix I. This
operating procedure requires that industrial hemp THC testing be conducted with the use
of an Agilent 6890N Gas Chromatograph with a Flame Ionization Detector, or equivalent
equipment and similarly reliable method, and describes procedures for the THC testing
process for hemp plant material. In this document, sample preparation is described in
detail, along with the equipment and chemical parameters of the testing process, and
reporting requirements and formatting.

All hemp THC testing at the CDA Biochemistry Laboratory is performed using a
post-decarboxylation technique (GC/FID), as required by USDA. CDA chose the GC/FID
technique because of its efficiency, relative ease of use, accuracy, reliability, and the
replicability of results. Approved and conditionally approved laboratories will use GC/FID
or other similarly reliable methods. All laboratories will report results to CDA and USDA
with THCA, delta-9 THC, total THC and the laboratory-specific margin of uncertainty (MU)
on a dry weight basis as required in the FR. The state-certified lab program also outlines
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approved testing methodologies (Appendix G, p. 85-96), and provides chain of custody and
reporting requirements for THC content (Appendix G, p. 96-97).

As the Colorado hemp program has matured, both CDA and Colorado hemp producers have
made significant strides towards improving THC compliance results. Over the past five
years the non-compliant rate has been cut by about half, from 31 percent of tested lots in
2014 to 16 percent in 2020, even as the testing rate doubled, and total acreage increased
50-fold.

7 CFR § 990.3(a)(3)(i) requires the following:

Any test of a representative sample resulting in higher than the acceptable
hemp THC level shall be conclusive evidence that the lot represented by the
sample is not in compliance with this part and shall be disposed of or
remediated in accordance with § 990.27.

7 CFR § 990.3(a)(3)(i) (86 Fed. Reg. 11 p. 5684).

Under 7 CFR § 990.27, however, a producer may choose either to conduct on-site
destruction of hemp that tests above the acceptable hemp THC limit or to remediate the
product.

(a) Cannabis plants exceeding the acceptable hemp THC level constitute
marijuana, a schedule I controlled substance under the Controlled Substances
Act (CSA), 21 U.S.C. 801 et seq., and producers must either use a
DEA-registered reverse distributor or law enforcement to dispose of
non-compliant plants or ensure the disposal of such cannabis plant on site at
the farm or hemp production facility.

(b) Producers must notify USDA of their intent to dispose of or remediate
non-conforming plants and verify disposal or remediation by submitting
required documentation.

(c) If a producer elects to perform remediation activities, an additional
sampling and testing of the post-remediated crop must occur to determine
THC concentration levels.

7 CFR 990.27(a), (b), and (c) (86 Fed. Reg. 11. p. 5688).

The Hemp Sampling Guidelines (Appendix D) describe detailed sample collection
procedures for remediation. These guidelines describe remediation as the process of
rendering non-compliant cannabis compliant. A producer may remediate by removing and
destroying flower material, while retaining stalk, stems, leaf material, and seeds. A
producer may also remediate by shredding the entire plant into a biomass-like material and
request re-testing by an authorized sampler of the shredded biomass material for
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compliance. Producers will be responsible for all remediated sampling and testing costs. By
allowing for remediation sampling and testing, CDA reduces the likelihood that usable
crops are destroyed when the plant material intended for the stream of commerce tests as
compliant.

In the event that a hemp crop conclusively tests higher than the acceptable hemp THC level,
a producer must notify the CDA that the crop will be disposed of or remediated
accordingly. If the remediated test result remains above the acceptable hemp THC level,
CDA will send written correspondence to the producer to describe that the crop has
exceeded the acceptable hemp THC level, inform the producer that CDA will notify the
USDA of non-compliant hemp, and provide guidance on how to dispose of the hemp crop.

The correspondence explicitly provides that under CDA Rules, a crop that has higher than
the acceptable hemp THC level is prohibited from:

e Leaving the registered land area;
e Entering the stream of commerce; and

e Being used for human or animal consumption.

A producer must, prior to destruction or disposal, submit to the Commissioner for review a
proposed disposal plan to ensure that destruction of non-compliant hemp is in accordance
with USDA and CDA requirements.

CDA’s Rules provide that all crops with higher than the acceptable hemp THC level must be
destroyed. Appendix B; 8 CCR 1203-23, Rule 4.6.7. Approved disposal methods include
disking the crop into the ground, mulching, composting, burning, and burying.

CDA will continue to permit producers to submit video or verifiable photographic evidence
to substantiate appropriate disposal of crops whose THC levels exceed the acceptable hemp
THC concentration up to 1.0 percent.

CDA requires producers to report, document, and produce evidence of any hemp crop
destruction. CDA will also maintain a record of any such destruction and disposal in the
hemp registration database and provide monthly reports to USDA during the growing and
harvest season describing any lots destroyed for producing non-compliant hemp.

7 CFR § 990.3(a)(3)(ii) provides that “[sJamples of hemp plant material from one lot
shall not be commingled with hemp plant material from other lots.” 7 CFR

990.3(a)(3)(ii) (86 Fed. Reg. 11 p. 5684) (emphasis added).

The CDA Hemp Sampling Guidelines, Appendix D, provide instructions to field agents on
sampling procedures, timing, labeling, sealing, and transporting. To ensure that hemp plant
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material samples from one lot are not commingled with samples from other lots, the

sealing and transporting section (Appendix D) of this operating procedure states that field
agents take the following steps:

e Samples should be placed in provided heavy duty paper bags, stapled, and
sealed with evidence tape on the top of the bag.

e Attach initialed and dated map of the field with chain-of-custody or sketch
field with sample location on back of chain-of-custody.

e Keep chain-of-custody and map with samples during transfer to the
laboratory.

For hemp-testing procedures and measurements, the FR further requires:

Laboratories conducting analytical testing for purposes of detecting the
concentration levels of THC shall meet the following requirements:

(A) Laboratory quality assurance must ensure the validity and
reliability of test results;

(B) Analytical method selection, validation, and verification must
ensure that the testing method used is appropriate (fit for purpose),
and that the laboratory can successfully perform the testing;

(C) The demonstration of testing validity must ensure consistent,
accurate analytical performance;

(D) Method performance specifications must ensure analytical tests are
sufficiently sensitive for the purposes of the detectability
requirements of this part; and

(E) Effective disposal procedures for non-compliant samples that do not
meet the requirements of this part.

(F) Measurement of uncertainty (MU) must be estimated and reported
with test results. Laboratories shall use appropriate, validated
methods and procedures for all testing activities and evaluate
measurement of uncertainty.

7 CFR 990.3(a)(3)(iii) (86 Fed. Reg. 11 p. 5684).

The certification requirements in Appendix G and standard operating procedures in
Appendix [ will apply for all approved state-certified laboratories used for hemp testing,
including ISO 17025 accredited certification, reporting, and GC/FID or other similarly
reliable testing methods. Certified labs will meet the DEA registration criteria by December
31, 2022.
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The certification and testing procedures in Appendix G ensure that all THC tests are valid,
reliable, consistent, accurate, sufficiently sensitive, and replicable, regardless of the
laboratory performing the analysis.

The CDA Biochemistry Laboratory (Appendix I) and all state certified laboratories
(Appendix G) must have compliant disposal procedures in place.

The CDA testing guidelines (Appendix H) as well as CDPHE Rule (Appendix G, Rule 10)
provide a reporting framework for all hemp THC test results that includes a measurement
of uncertainty (MU). The test result report also includes accuracy (%A), precision (%CV),
level of detection (LoD %), and level of quantitation (LoQ %), which ensure that the
analyses and reporting are transparent, accurate, reliable, and replicable. All approved and
conditionally approved state-certified laboratories will follow these reporting
requirements.

4. Enforcement — 7 CFR § 990.3(a)(5)

7 CFR § 990.3(a)(5), described in FR summary Section II.F: Compliance with Enforcement
Procedures Including Determination of Negligence and Annual Inspection of Hemp
Producers, requires: “A State or Tribal plan must include a procedure to comply with
the enforcement procedures in § 990.6.”

Section 990.6, Violations of State and Tribal plans, includes procedures for identifying and
correcting producer violations of USDA-approved state hemp production plans, including:

e Defining a negligent violation as:
o Failure to obtain a license
o Failure to provide legal description of land
o Failure to obtain a license or other required authorization from
state department of agriculture, or
o Production of cannabis with THC concentration above the
acceptable hemp THC level
e Establishing corrective action plans for negligent violations
e Identifying what constitutes a culpable violation
o Provisions for plan violations by producers with mental state
greater than negligence (i.e., culpable)
e Establishing provisions related to any applicant’s felony convictions
o 10-year ineligibility for state or federal felony convictions (Key
participants)
e Restricting eligibility of any person who materially falsifies any
information contained in an application to produce hemp
e A producer that acquires more than three violations in a 5-year period
shall be ineligible to produce hemp for a period of 5 years beginning on
the date of the third violation.
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7 CFR § 990.6(b) (86 Fed. Reg. 11 p.5685).

Under the Act, the Commissioner may deny, revoke, or suspend a hemp registration if a
producer “[v]iolates any provision of [the Act] or rules adopted pursuant to [the Act].” C.R.S.
§ 35-61-107(1)(a). And the Act provides a specific set of unlawful activities that are
prohibited, including:

Cultivating hemp without having a valid registration;

Harvesting the industrial hemp crop in excess of the time allowed by the
commissioner after sampling by an authorized sampler;

Making false, misleading, deceptive, or fraudulent representations; and

Refusing to comply with any rules adopted by the commissioner pursuant to
the Act or to any lawful order issued by the commissioner.

See § 35-61-111(1), C.RS.

The Rules adopted pursuant to the Act establish additional activities or failures that
constitute a violation and that may result in discipline against a producer, or denial of an
application for a registration to cultivate hemp, including:

Failure to fully cooperate and assist CDA in the inspection process;

Failure to provide any information required or requested by CDA for the
purposes of administering the hemp program;

Providing any false, misleading or incorrect information in application,
registration, reporting and/or inspection;

Failure to report any required information in 8 CCR 1203-23(3), which
includes planting report, seed/varietal information, harvest report, and
harvest date(s);

Growing hemp exceeding the acceptable hemp THC level (>0.3 percent by dry
weight);

Failure to pay fees assessed by CDA for inspection and laboratory analysis;
and

A state or federal felony conviction relating to a controlled substance within
the past ten years, except that a person who was growing hemp in Colorado
under a lawfully issued registration to cultivate prior to December 20, 2018,
and whose conviction occurred while the person was registered to cultivate
hemp and prior to December 20, 2018, shall not be denied a registration.
Annex 1, Proposed Rule 6.2.
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8 CCR 1203-23, Part 6 (Appendix B).

The Act and the Rules provide the Commissioner with authority to comply with the
enforcement procedures of § 990.6. CDA has defined negligent violations and culpable
violations in the Rule (8 CCR 1203-23, Rule 6.1.7) and adopted regulations providing for the
correction of negligent violations as required by the FR. See 8 CCR 1203-23, Rule 6.1.8
(appendix B). By rule, CDA has established that failure to provide a legal description of the
land on which the producer intends to produce hemp, failure to obtain a registration for the
production of hemp, and production of cannabis above the acceptable hemp THC limit
constitute a negligent violation of the Act. 8 CCR 1203-23, Rule 6.1.7; Appendix B. The Rule
provides that such offenders must comply with corrective actions required in 8 CCR
1203-23, Part 6.1.7; Appendix B.

Currently, any proven violation that would constitute a negligent violation of the Act under
the new CDA rules is noted in the producer’s CDA file and taken into consideration when
considering future, risk-based compliance inspections. Under the revised rules, a producer
commits a negligent violation when conclusive and final test results indicate that a
producer has grown cannabis with a THC content over 1.0 percent. The Commissioner may
deny, revoke, or suspend any registration if the applicant or registrant commits any
violation of the Act or the Rules. C.R.S. § 35-61-107(1)(a).

The Commissioner may also impose a civil penalty, up to $2,500, for any violation of the Act
or the Rules. C.R.S. § 35-61-107(2). For up to three years after the effective date of any
suspension, revocation, or relinquishment of a registration, the Commissioner may deny a
registration to any person who was previously listed as participating in an entity against
which the Commissioner took such disciplinary action. Anyone who has been found, after
notice and opportunity for hearing, to have committed three or more negligent violations in
any five-year period shall be “ineligible to produce hemp for five years beginning on the
date of the third violation.” 8 CCR 1203-23, Rule 6.1.9. Further, anyone who has been found,
after notice and opportunity for hearing, to have intentionally falsified information in an
application shall be ineligible to receive a registration to cultivate hemp in Colorado. Annex
1, Rule 6.10. Finally, applicants who intentionally falsify information may be charged with
committing a culpable violation of the Act or the Rules and will be subject to registration
suspension and fines of up to $2,500 per violation and will be reported to state law
enforcement officials. C.R.S. § 35-61-107(1)(b).

CDA’s Rules set forth specific corrective action for negligent violations that comply with 7
CFR § 990.6(c). Each corrective action issued to a producer will include the following:

1. Areasonable date by which the producer shall correct the negligent violation.

2. Arequirement that the producer periodically report to CDA on the producer’s
compliance for a period of 2 years following the negligent violation.

3. A producer that commits subsequent negligent violations three times in a
5-year period shall be ineligible to produce hemp for a period of 5 years
beginning on the date of the third violation.
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4. CDA will conduct periodic inspections to ensure compliance with the
corrective action plan.

See Appendix B, 8 CCR 1203-23, Rule 6.1.8

CDA Rules set forth specific provisions addressing the corrective action taken against a
producer who has committed violations of the Act with a culpable mental state greater than
negligence to comply with section 990.6(d). If the state determines that the producer has
violated the plan with a culpable mental state greater than negligence, CDA will report the
producer to the U.S. and Colorado Attorneys General.

To determine whether a person is subject to the felony conviction restrictions, as required
by 7 CFR § 990.6(e)(2), the Act requires:

With the submission of an application for registration, each key participant shall
submit a complete set of fingerprints to the Colorado bureau of investigation .. . for
the purpose of conducting fingerprint-based criminal history record checks. [. . .]
The commissioner shall use the information resulting from the fingerprint-based
criminal history record check to investigate and determine whether a key
participant is qualified to be registered.

C.R.S. § 35-61-104(1)(c). .

The Act includes the procedure for circulating the fingerprints through the Colorado and
Federal Bureaus of Investigation. Id.

Under the FR, registration in the hemp program will not be permitted for any key
participant who has been convicted of a felony in the past 10 years related to a controlled
substance under state or Federal law before, on, or after the enactment of the 2018 Farm
Bill. An exception applies to a key participant who was lawfully growing hemp in a
state-regulated program under the 2014 Farm Bill before December 20, 2018, and whose
conviction also occurred before that date.

5. Disposal or Remediation Notification — 7 CFR § 990.3(a)(6)

7 CFR § 990.(a)(6)3(a)(4), described in the FR, Section I.E: Disposal and Remediation of
Non-Compliant Plants, requires:

A State or Tribal plan must include a procedure for the disposal or

remediation of cannabis plants if the sample representing that plant tests
above the acceptable hemp THC level.
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(i) The disposal method must be conducted either by using a
DEA-registered reverse distributor or law enforcement; or on site
at the farm or hemp production facility.

(ii) The State or Tribal plan must include procedures to verify the
disposal or remediation of the cannabis plant. This may come in
the form of in-person verification by State or Tribal
representatives, or alternative requirements that direct growers
to provide pictures, videos, or other proof that disposal or
remediation occurred successfully. Disposal and remediation
means are described at AMS'’s website.

(iii) If a producer elects to perform remediation activities, an
additional sampling and testing of the post-remediate crop must
occur to determine THC concentration levels.

7 CFR § 990.3(a)(6) (86 Fed. Reg. 11 p. 5684).

Under Colorado’s hemp program, when a hemp lot conclusively tests higher than the
acceptable hemp THC limit, official communication in the form of a letter, generated by
CDA, describes the failure and provides disposal requirement options to the producer.
Appendix J. Producers growing hemp conclusively testing above acceptable hemp THC
limits, as described above, will be notified of a negligent violation, if applicable, in addition
to receiving a letter.

All hemp with non-compliant THC levels is required to be disposed of according to the
methods described in the letter. If crop destruction is required, CDA will promptly notify
USDA of any occurrence of cannabis plants or plant material that exceed the acceptable
hemp THC limit and attach records to demonstrate crop destruction is performed pursuant
to the requirements set forth for DEA registrants under the Controlled Substances Act
(CSA) and Drug Enforcement Administration (DEA) rules. See also pp. 15-16 for additional
information relevant to implementing the provisions set forth in this part of the FR.

Each month, CDA will submit a hemp disposal report following the format of OMB No.
0581-NEW, AMS-24 (10/2019) that provides verification of compliant disposal.
Additionally, the CDA laboratory and all approved and conditionally approved
state-certified laboratories will provide the USDA with instant notification of
non-compliant lots. In addition, CDA will require commercial and R&D registrants to report
destruction to USDA in a disposal report per 7 CFR § 990.70(b).

6. Inspections - 7 CFR § 990.3(a)(7)
7 CFR § 990.3(a)(7), described in IFR summary Section II.F: Compliance with Enforcement

Procedures, Including Determination of Negligence and Annual Inspection of Hemp
Producers, requires:
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A State or Tribal plan must include a procedure for conducting annual
inspections of, at a minimum, a random group of producers to verify that hemp
is not produced in violation of this part.

7 CFR § 990.3(a)(7) (86 Fed. Reg. 11 p. 5684).

The Rules for hemp inspections are located in Part 4 of 8 CCR 1203-23. Appendix B, p. 16.
CDA applies both a random and a risk-based sampling approach to general compliance
inspections annually. Each year CDA will conduct sampling and inspection as follows:

1. 100 percent of all registrants (not previously exempted from sampling based on
alternative protocols) and the lots they are cultivating will be sampled by CDA or
third-party samplers with samples submitted to approved testing laboratories to
confirm compliance with the acceptable hemp THC limits.

2. CDA will randomly select approximately 25 percent of registrants in good standing
for a general compliance inspection, which also includes THC sampling to verify
any third-party sampler compliance if such sampling has already occurred at the
time of the random inspection.

3. CDA will follow up on all tips from law enforcement, and for-cause inspections,
including sampling and testing. As indicated on page 8, above, under CDA’s current
protocols, registrants assigned high-risk status are placed on an enhanced
inspection schedule.

8 CCR1203-23, Part 4.

4.1 All Registrations are subject to routine inspection and sampling to verify that
the total THC concentration of the Cannabis planted within a Registered Land
Area does not exceed 0.3% on a dry weight basis. The Commissioner must
select 100% of the Registrants for sampling and must take samples not less
than 30 days prior to harvest. All lots grown on a registered land area shall be
sampled by the Department or Approved Sampler. The Commissioner shall
send notification to each Registrant to inform the Registrant of the scope and
process by which the inspection will be conducted and require the Registrant
to contact the Department within 10 days to set a date and time for the
inspection to occur. Failure to contact the Department as required may result in
the initiation of disciplinary proceedings pursuant to Part 6 of these Rules
against the Registration.

4.2 The Commissioner shall also conduct additional inspections and sampling to
verify compliance with the reporting requirements of these Rules. A subset of
applicants will be randomly selected each year for records audit, inspection of
premises, and sampling to ensure compliance with these rules.

In the past, this process has mostly focused on THC sampling, but has been modified to
include a general compliance check. Each registrant is notified of their selection status for
an inspection shortly after CDA receives the registrant’s harvest report. For each selected
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registrant, CDA informs the registrant of the scope and process by which the inspection will
be conducted and requires the registrant to contact CDA within 10 days of notification to
schedule the inspection. In addition to any routine inspection and sampling under Rule 4.1,
the Commissioner may inspect and take samples from any Registered Land Area during
normal business hours without advance notice if there is reason to believe a violation of the
Act or these Rules may be occurring or has occurred. The Commissioner may also conduct
such additional inspection and sampling to verify compliance with the reporting
requirements of these Rules. (Rule 4.2)

During the inspection, the registrant or an authorized representative is required to be
present at the registered premises. The registrant or authorized representative must
provide the CDA Inspector or an authorized third party sampler with complete and
unrestricted access to all hemp plants and seeds whether growing or harvested, all land,
buildings and other structures used for the cultivation and storage of hemp, and all
documents and records pertaining to the registrant’s hemp growing business. For audit
purposes, CDA requires all hemp growers to maintain all documents related to their
participation in the hemp program for no less than three years.

7. Producer Information Sharing — 7 CFR § 990.3(a)(8)

7 CFR § 990.3(a)(8) and FR Section II.G, Information Sharing, require states to define
procedures for sharing registration details with the USDA:

A State or Tribal plan must include a procedure for submitting the report
described in § 990.70° to the Secretary by the first of each month. [...] All such
information must be submitted to the USDA in a format that is compatible with
USDA’s information sharing system.

7 CFR § 990.3(a)(8) (86 Fed. Reg. 11 p. 5684).

Under Colorado’s Rules, the information described above is collected in each registration
application for both individuals and business entities alike. The CDA Registration
Application is attached in Appendix C, and all applicants submit the type of ownership and
all owners, a legal description (Township/Range/Section), GPS coordinates, and a map of
the land, size and nature of the cultivation (i.e., indoor or outdoor), intended seed variety

87 CFR § 990.70 includes requirements for a monthly producer report for all new and existing licensee or
licensed business entity contact information, including full name of the individual or business, license or
authorization identifier, business address, telephone number, and email address (if available), key
employees; license status; report period (i.e., month). The section also requires a monthly disposal report
documenting the licensees, location, acreage, disposal agent and disposal completion date. The annual
report requires total acreage planted, harvested and destroyed. The test results report must include
producer and lot identifying information; lab identifying and certification information; date of test,
indication if retest required; and the test result.
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and end use (i.e, fiber, seed, CBD, etc.). Full contact information for each hemp producer is
also included in this form. CDA maintains this information in a continuously-updated,
secure database that contains current and historical data on all registrations, changes,
plantings, harvests, and violations. See page 7 above for additional information.

Pursuant to the requirement in 7 CFR § 990.3(a)(8), CDA will submit the information
described in 7 CFR § 990.70 to the Secretary in a monthly report, following the format of
USDA document OMB No. 0581-NEW, AMS-23 (10/2019). This monthly report will be
automatically generated by the CDA data management and reporting system and will
include all new or revised hemp producer registration information, including all new and
updated contact information, registered land area and license identifier, and status for all
registered hemp producers. Additional reports will be regularly filed by CDA with USDA for
disposal, testing results (both filed monthly), and an annual report. CDA will incorporate
this provision in the rule.

8. Certification of Resources — 7 CFR § 990.3(a)(9)

7 CFR § 990.3(a)(9), described in IFR summary Section II.H: Certification of Resources,
requires:

The State or Tribal government must certify that the State or Indian Tribe has
the resources and personnel to carry out the practices and procedures
described in paragraphs (a)(1) through (9) of this section.

7 CFR § 990.3(a)(9) (86 Fed. Reg. 11 p. 5684).

In accordance with this requirement, CDA provides a Letter of Certification signed by the
Commissioner. Appendix K. CDA also has six years of historical operational data
demonstrating the resources available to CDA, specifically for the hemp program oversight.

In fiscal year 2020-2021, CDA has 6.3 full time equivalent (FTE) staff directly working on
the hemp program and 3.5 FTE laboratory staff. Twenty field inspectors are seasonally
available for hemp-related operations on a full-time basis. In 2018, the program became
entirely funded by registration and other administrative fees.

The Governor’s Office and CDA are committed to providing all necessary resources to the
hemp program to keep Colorado and its hemp producers in a leading position.

9. Law Enforcement Information — 7 CFR § 990.3(a)(10)
7 CFR § 990.3(a)(10) requires:

The State or Tribal plan must include a procedure to collect and share
information with USDA to support the information sharing requirements in 7
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U.S.C. 1639q(d).° The State or Tribal government is responsible for reporting
the information identified in paragraphs (a)(10)(i) through (iii) of this section
with AMS.

7 CFR § 990.3(a)(10) (86 Fed. Reg. 11 p. 5684).

The information described in 7 U.S.C. 1639q(d) is collected in each registration application
for both individuals and business entities. See Appendix C. Each applicant must submit full
contact information and a legal description of the land (Township/Range/Section) where
the applicant intends to produce hemp.

As discussed on page 7, above, CDA maintains a database that contains real-time data on all
current and historical registrations, including current license status and any amendments.
CDA will include this information to the USDA in the regular report. In addition, CDA will
require each registrant to report this information directly to FSA. CDA will amend its rules
to require that producers report specific information to FSA. The amendment will have:

8 CCR 1203-23 Part 3 (Proposed)

3.11 All producers licensed to produce hemp shall report to the USDA Farm
Service Agency (FSA) and shall provide at minimum:

3.11.1 Street address and geospatial location for each lot or greenhouse
where hemp will be produced. If an applicant operates in more
than one location, that information shall be provided for all
production sites.

3.11.2 Acreage dedicated to the production of hemp, or greenhouse or
indoor square footage dedicated to the production of hemp.

?7 US.C. 1639q(d):

(d) Information sharing for law enforcement
(1) In general The Secretary shall—
(A) collect the information described in paragraph (2); and
(B) make the information collected under subparagraph (A) accessible in real time to Federal, State,
territorial, and local law enforcement.
(2) Content. The information collected by the Secretary under paragraph (1) shall include—
(A) contact information for each hemp producer in a state or the territory of an Indian tribe for which—
(i) a State or Tribal plan is approved under section 1639p(b) of this title; or
(ii) a plan is established by the Secretary under this section;
(B) alegal description of the land on which hemp is grown by each hemp producer described in
subparagraph (A); and
(C) for each hemp producer described in subparagraph (A)—
(i) the status of—
() alicense or other required authorization from the state department of agriculture or Tribal
government, as applicable; or
(I1) alicense from the Secretary; and
(ii) any changes to the status.

26
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3.11.3 License or registration number.
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C.RS.A.§35-61-101
Formerly cited as CO ST § 25-18.7-101

§35-61-101. Definitions
Effective: September 14, 2020
As used in this article 61, unless the context otherwise requires:

(1) “Acceptable hemp THC level” means when the application of the measurement of uncertainty to the
reported delta-9 THC content concentration level on a dry weight basis produces a distribution or
range that includes three-tenths of a percent or less.

(1.3) “Authorized sampler” means an employee of the Colorado department of agriculture or a
registrant who has been authorized by the commissioner to collect and handle industrial hemp
samples.

(1.5) “Certified seed” means seed certified by a seed certifying agency pursuant to article 27 of this
title 35 and includes foundation and registered seed.

(2) “Certifying agency” means the seed certification service of the authorized board of governors of the
Colorado state university system or the authorized seed certifying agency of another state.

(3) “Commissioner” means the commissioner of agriculture.
(4) “Committee” means the industrial hemp advisory committee established in section 35-61-103.

(5) “Delta-9 tetrahydrocannabinols” or “delta-9 THC” has the same meaning as
“tetrahydrocannabinols” as set forth in section 27-80-203(24). Delta-9 THC is the primary
psychoactive component of cannabis. For purposes of this article 61, the terms “Delta-9 THC” and
“THC” are interchangeable.

(6) “Department” means the department of agriculture.

(7) “Industrial hemp” or “hemp” means the plant Cannabis sativa L. and any part of the plant, including
the seeds of the plant and all derivatives, extracts, cannabinoids, isomers, acids, salts, and salts of
isomers, whether growing or not, with a delta-9 tetrahydrocannabinol concentration of no more than
three-tenths of one percent on a dry-weight basis.

(7.3) “Key participant” means a sole proprietor, a partner in a partnership, or a person with executive
managerial control in a corporation. A person with executive managerial control includes persons
such as a chief executive officer, chief operating officer, or chief financial officer. “Key participant” does
not include non executive managers such as farm, field, or shift managers.

(7.7) “Measurement of uncertainty” means the parameter associated with the results of a
measurement that characterizes the dispersion of the values that could reasonably be attributed to the
particular quantity subject to measurement.
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(8) “Person” means any individual, natural person, corporation, company, limited liability company,
partnership, association, or other legal entity.

(9) “Total THC” means the molar sum of THC and tetrahydrocannabinolic acid (THCA).

C.RS.A. §35-61-102
Formerly cited as CO ST § 25-18.7-102

§ 35-61-102. Industrial hemp--permitted growth by registered persons
Effective: September 14, 2020

(1) Notwithstanding any other provision of law to the contrary, a person who holds a registration
issued pursuant to section 35-61-104 may engage in industrial hemp cultivation for commercial
purposes.

(2) Notwithstanding any other provision of law, a person registered pursuant to section 35-61-104 is
not subject to any civil or criminal actions for engaging in the activities described in subsection (1) of
this section if the person is acting in compliance with this article.

C.RS.A. §35-61-103
Formerly cited as CO ST § 25-18.7-103

§ 35-61-103. Industrial hemp advisory
committee--appointments--duties--coordination with commission

Effective: September 14, 2020

(1)(a) The industrial hemp advisory committee is hereby established. The state agricultural
commission created in section 35-1-105 shall appoint an advisory committee to advise the
commissioner on matters regarding the regulation of industrial hemp production and to assist the
commissioner in promulgating rules to carry out this article 61. The commission shall appoint ten
members to the industrial hemp advisory committee as follows:

(I) One member with experience in industrial hemp regulation;

(I) One member who is a farmer from a cooperative;

(IIT) One member who is a commercial farmer;

(IV) One member with experience in seed development and genetics;
(V) One member representing the hemp manufacturing industry;

(VI) One member representing small hemp businesses;
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(VII) Repealed by Laws 2020, Ch. 194 (S.B. 20-197), § 3, eff. Sept. 14, 2020.

(VIII) One member who is a citizen advocate for industrial hemp;

(IX) One member who is a representative from a research institution of higher education;
(X) One member who is a representative from the cannabinoid industry; and

(XI) One member who represents certified seed growers.

(b) The term of office of members of the committee is three years; except that the members appointed
pursuant to subsections (1)(a)(I) and (1)(a)(V) of this section serve initial two-year terms to ensure
staggered terms of office.

(c) Each committee member holds office until his or her term of office expires or until a successor is
duly appointed. If a vacancy occurs on the board, the appointing authorities shall appoint a new
member meeting the qualifications of the member vacating the position to serve the remainder of the
unexpired term of the member.

(d) Members of the committee shall serve without compensation but are entitled to reimbursement
for actual and necessary travel and subsistence expenses incurred in the performance of their official
duties as members of the committee.

(2) The committee shall provide advice to the commissioner, review proposed rules, and recommend
new rules or changes to existing rules.

(3) Repealed by Laws 2020, Ch. 194 (S.B. 20-197), § 3, eff. Sept. 14, 2020.

(4) The committee shall meet at least once a year.

C.RS.A. § 35-61-104

§ 35-61-104. Registration--cultivation of industrial hemp--research and development
growth--hemp management plan--rules

Effective: September 14, 2020

(1)(a) A person wishing to engage in industrial hemp cultivation shall apply to the department for a
registration in a form and manner determined by the commissioner prior to planting the industrial
hemp. The application must include the name and address of the applicant and all key participants and
the legal description, global positioning system location, and map of the land area on which the
applicant plans to engage in industrial hemp cultivation. The applicant shall also submit to the
department the fee required by section 35-61-106(2). Application for registration pursuant to this
section is a matter of statewide concern.

(b) Repealed by Laws 2019, Ch. 350 (S.B. 19-220), § 3, eff. May 29, 2019.
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(c) With the submission of an application for registration, each key participant shall submit a complete
set of fingerprints to the Colorado bureau of investigation or the department for the purpose of
conducting fingerprint-based criminal history record checks. If received by the department, the
department shall submit the fingerprints to the Colorado bureau of investigation for the purpose of
conducting fingerprint-based criminal history record checks. The Colorado bureau of investigation
shall forward the fingerprints to the federal bureau of investigation for the purpose of conducting
fingerprint-based criminal history record checks. Upon completion of the criminal history record
check, the bureau shall forward the results to the commissioner. The department may acquire a
name-based criminal history record check for a key participant who has twice submitted to a
fingerprint-based criminal history record check and whose fingerprints are unclassifiable. The
commissioner shall use the information resulting from the fingerprint-based criminal history record
check to investigate and determine whether a key participant is qualified to be registered. The key
participant shall pay the costs associated with the fingerprint-based criminal history record checks.

(2) If a person applies for registration in accordance with subsection (1) of this section and the
commissioner determines that the person has satisfied the requirements for registration pursuant to
this article 61, the commissioner may issue a registration to the person.

(3)(a) A registration issued pursuant to this section is valid for one year from the date of its issuance.

(b) To continue engaging in industrial hemp cultivation or research and development growth
operations in this state after a registration’s expiration, a registrant must apply for renewal of its
registration in accordance with rules adopted by the commissioner setting forth application renewal
and review processes and setting a registration renewal fee.

(4) If the registrant wishes to alter the land area on which the registrant will conduct industrial hemp
cultivation or research and development growth operations, before altering the area, the registrant
shall submit to the department an updated legal description, global positioning system location, and
map specifying the proposed alterations.

(5) The commissioner shall adopt rules as necessary to implement and administer this article 61.

(6) The commissioner or the commissioner’s designee shall submit a hemp management plan in
accordance with the requirements and timelines prescribed by the secretary of the United States
department of agriculture pursuant to the “Agriculture Improvement Act of 2018”, Pub.L. 115-334, as
amended, for approval by the secretary.

(7) Except as otherwise prohibited by law, the commissioner may establish separate registration and
waiver requirements for research and development cultivation of industrial hemp.

CRS.A. §35-61-104.5

§ 35-61-104.5. Repealed by Laws 2020, Ch. 194 (S.B. 20-197), § 5, eff. Sept. 14, 2020

Effective: September 14, 2020
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§ 35-61-105. Report of growth and sales activities--verification of crop
content--testing--waiver of concentration limits--rules

C.RS.A. §35-61-105

Effective: September 14, 2020

(1) At least annually and more often as required by the commissioner, a person who obtains a
registration under this article 61 to engage in industrial hemp cultivation shall file with the
department a report that includes the following information:

(a) Prior to planting, a verification that the crop the registrant will plant is of a type and variety of
hemp that will produce a delta-9 tetrahydrocannabinol concentration of no more than three-tenths of
one percent on a dry-weight basis; and

(b) Repealed by Laws 2019, Ch. 350 (S.B. 19-220), § 5, eff. May 29, 2019.
(c) Any other information required by the commissioner by rule.

(2) The commissioner, in consultation with the committee, shall adopt rules to establish an inspection
program to determine THC concentration. The rules must also establish a process by which a
registrant may apply to the commissioner for a waiver from the THC concentration limits above the
acceptable hemp THC limit.

CRS.A. §35-61-105.5

§ 35-61-105.5. Authorized samplers--lot sampling--testing laboratories
Effective: September 14, 2020

(1) The commissioner shall establish a registration and certification program for authorized samplers.

(2)(a) The commissioner shall develop hemp sampling and testing procedures to sample and test one
hundred percent of the hemp lots planted each year. Each registered land area, including each lot
within a registered land area, must be inspected and sampled to ensure compliance with all
requirements of this article 61 and to determine the total THC content.

(b) An authorized sampler, or employee of the department, shall collect samples of flower material
from all lots grown on the registered land area.

(c) A registrant shall not harvest the hemp crop prior to samples being collected.
(d) An authorized sampler shall submit collected samples to a state certified industrial hemp testing

laboratory.

C.RS.A. § 35-61-106
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§ 35-61-106. Industrial hemp registration program cash fund--industrial hemp
research grant fund--fees

Formerly cited as CO ST § 25-18.7-104

Effective: September 14, 2020

(1) There is hereby created in the state treasury the industrial hemp registration program cash fund,
referred to in this article as the “fund”. The fund consists of fees collected by the commissioner
pursuant to subsection (2) of this section and any general fund moneys appropriated to the fund by
the general assembly. The moneys in the fund are subject to annual appropriation by the general
assembly to the department for the direct and indirect costs associated with implementing this article.

(2) The commissioner shall collect a fee from persons applying for a registration pursuant to this
article 61 based on a fee schedule determined by the commissioner. The commissioner shall set the
fee schedule at a level sufficient to generate the amount of money necessary to cover the department’s
direct and indirect costs in implementing this article 61. The commissioner may also collect any fees
necessary to cover the cost of inspection and compliance sampling and testing. The commissioner
shall transmit the fees collected pursuant to this section to the state treasurer for deposit in the fund.

(3) There is hereby created in the state treasury the industrial hemp research grant fund. The fund
consists of:

(a) Repealed by Laws 2020, Ch. 194 (S.B. 20-197), § 8, eff. Sept. 14, 2020.

(b) Any moneys from foundations, private individuals, or any other funding sources that can be used to
expand the scope or time frame of any hemp research authorized pursuant to this article;

(c) On and after July 1, 2015, up to ten million dollars from the marijuana tax cash fund created in
section 39-28.8-501, C.R.S,, as enacted by Senate Bill14-215. The moneys in the fund are subject to
annual appropriations by the general assembly to the department to establish and administer an
industrial hemp research grant program and to conduct hemp research.

C.RS.A.§35-61-107

§ 35-61-107. Violations--penalties--denial of registration--application
Effective: September 14, 2020
(1) The commissioner may deny, revoke, or suspend a registration if the applicant or registrant:
(a) Violates any provision of this article or rules adopted pursuant to this article;

(b) Engages in fraud or deception in the procurement of or attempt to procure a registration under this
article or provides false information on a registration application; or

(c) Fails to comply with any lawful order of the commissioner.
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(2) The commissioner may impose a civil penalty, not to exceed two thousand five hundred dollars per
violation, on any person who violates this article or any rule adopted under this article.

(3) The commissioner shall not impose a penalty against a person alleged to have violated this article
or a rule adopted under this article until the commissioner has notified the person of the charge and
has given the person an opportunity for a hearing pursuant to article 4 of title 24, C.R.S.

(4) If the commissioner is unable to collect a civil penalty or if a person fails to pay all or a portion of a
civil penalty imposed pursuant to this section, the commissioner may bring an action in a court of
competent jurisdiction to recover the civil penalty plus attorney fees and costs.

(5) Cannabis plants exceeding the acceptable hemp THC level must be disposed of in accordance with
rules established by the commissioner.

(6) Notwithstanding any other provision of this article 61, for up to three years after the effective date
of the suspension, revocation, or relinquishment of a registration, the commissioner may deny an
application for registration if:

(a) The applicant or any key participant is an individual who was previously listed as participating in
an entity pursuant to section 35-61-104 and that individual or entity was subjected to discipline under
this article 61; or

(b) The applicant or any key participant is an entity that lists an individual as participating in the entity
pursuant to section 35-61-104 and the individual was previously listed as a participating person or
key participant in an entity that was subjected to discipline under this article 61.

(7) If a person’s registration, including any key participant to the registration, is suspended, revoked,
or voluntarily relinquished for a violation of this section, the commissioner may deny a new
application for registration for that person for up to three years after the effective date of the
suspension, revocation, or relinquishment.

C.RS.A. § 35-61-108

§ 35-61-108. Exportation of industrial hemp--processing, sale, manufacturing, and
distribution--rules

Effective: June 29, 2020

(1) Nothing in this article 61 limits or precludes the exportation of industrial hemp in accordance with
the federal “Controlled Substances Act”, as amended, 21 U.S.C. sec. 801 et seq., federal regulations
adopted under the act, and case law interpreting the act.

(2) The conduct authorized under this section is intended to be consistent with federal law.

(3) Notwithstanding any other provision of law, a person engaged in processing, manufacturing,
selling, transporting, possessing, or otherwise distributing industrial hemp cultivated by a person
registered under this article 61, or selling industrial hemp products produced from it, is not subject to
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any civil or criminal actions under Colorado law for engaging in such activities. The department may
promulgate rules to require approved shipping documentation for the transportation of hemp.

(4)(a) Because the unprocessed seeds of industrial hemp are included in the definition of
“commodity” pursuant to section 35-36-102(7) of the “Commodity Handler and Farm Products Act”,
part 1 of article 36 of this title 35, a person acting as a commodity handler, as that term is defined in
section 35-36-102(8), with respect to the unprocessed seeds of industrial hemp, shall comply with the
licensing requirements set forth in part 2 of article 36 of this title 35 and any rules promulgated
pursuant to article 36.

(b) Because industrial hemp is included in the definition of “farm products” pursuant to section
35-36-102(14) of the “Commodity Handler and Farm Products Act”, article 36 of this title 35, a person
acting as a dealer, small-volume dealer, or agent, as those terms are defined in section 35-36-102, with
respect to industrial hemp, shall comply with the licensing requirements set forth in part 3 of article
36 of this title 35 and any rules promulgated pursuant to article 36.

CRS.A. §35-61-108.5

§ 35-61-108.5. Repealed by Laws 2018, Ch. 302, § 1, eff. July 1, 2019

Effective: July 1, 2019

C.RS.A. § 35-61-109

§ 35-61-109. Repealed by Laws 2019, Ch. 350 (S.B. 19-220), § 6, eff. May 29, 2019

Effective: May 29, 2019

C.RS.A. § 35-61-110

§ 35-61-110. Record-Kkeeping requirements
Effective: September 14, 2020

(1) Each registrant shall maintain records of all hemp plant lots acquired, produced, handled, or
disposed of in the form and manner designated by the commissioner. The producer shall retain the
records for three years.

(2) The commissioner may request all reports and records required as part of registration, including
confidential data or business information including but not limited to information constituting trade
secrets or disclosing a trade position, financial condition, or business operations. The commissioner
after receipt shall keep the reports and records in the commissioner’s custody or control. Confidential
business information may be shared with applicable federal, state, or local law enforcement in
compliance with this article 61.
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(3)(a) The commissioner may deny access to personal information about persons involved with the
cultivation of industrial hemp if the commissioner reasonably believes dissemination of such
information will cause harm to such persons.

(b) On the grounds that disclosure would be contrary to the public interest, the commissioner may
deny access to the following:

(I) Specific operational details of industrial hemp operations that constitute confidential commercial
data pursuant to section 24-72-204. Such operational details include:

(A) Ownership, numbers, field locations, and movements of crops;

(B) Financial information;

(C) The purchase and sale of crops;

(D) Account numbers or unique identifiers issued by government or private entities; and
(E) Operational protocols.

(II) Information related to confidential business information that:

(A) Would identify a person or field location; or

(B) Contains confidential data, including records of ongoing investigations that pertain to industrial
hemp cultivation; except that records of investigations must not be withheld if the investigation has
concluded and the person being investigated is found by the commissioner to have violated any
provision of this title 61 that pertains to industrial hemp.

(4) If the commissioner denies access to information pursuant to subsection (3)(a) or (3)(b) of this
section, the commissioner shall redact the confidential information and make the remaining portions
of the record available for disclosure. If the commissioner is unable to redact the record within the
time limits established in section 24-72-203(3), the time limits are waived and the commissioner shall
redact the information and provide the redacted record as soon as is practicable.

(5) Nothing in this article 61 authorizes the commissioner to obtain information not otherwise
permitted by law.

(6) Nothing in this article 61:
(a) Precludes a person in interest from accessing his or her own information;

(b) Prevents the commissioner from releasing biological industrial hemp samples to an authorized
external entity for scientific testing, so long as the testing entity agrees to maintain the confidentiality
of the information it receives;

(c) Prevents the commissioner from disclosing information that is otherwise permitted or required to
be disclosed; or
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(d) Applies when the commissioner determines that disclosure of industrial hemp cultivation
information is necessary to prevent or address an immediate threat to the health and safety of a
person or animal.

(7) When disclosing information pursuant to subsection (6)(d) of this section, the commissioner shall
release only as much information as is necessary to address the situation.

C.RS.A.§35-61-111

§ 35-61-111. Unlawful acts
Effective: September 14, 2020

(1) Unless otherwise authorized by law, it is unlawful and a violation of this article 61 for any person
to:

(a) Cultivate hemp without having a valid registration from the department;

(b) Harvest the industrial hemp crop in excess of the time allowed by the commissioner after sampling
by an authorized sampler;

(c) Refuse to comply with a cease-and-desist order issued pursuant to section 35-61-107;
(d) Refuse or fail to comply with the provisions of this article 61;

(e) Make false, misleading, deceptive, or fraudulent representations;

(f) Impersonate any state, county, city and county, or municipal official or inspector; or

(g) Refuse or fail to comply with any rules adopted by the commissioner pursuant to this article 61 or
to any lawful order issued by the commissioner.

(2) Notwithstanding any provision of law to the contrary, no person is subject to criminal prosecution
for:

(a) Failure to provide a legal description of the land on which the producer produces hemp;
(b) Failure to obtain a registration pursuant to this article 61 for the production of industrial hemp; or

(c) Producing cannabis with a THC level above three-tenths of a percent but below a percent as
determined by the commissioner through rule.

C.RS.A.§35-61-112

§ 35-61-112. Civil penalties

Effective: September 14, 2020
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(1)(a) Any person who violates any provision of this article 61 or any rule adopted pursuant to this
article 61 is subject to a civil penalty, as determined by the commissioner.

(b) Before imposing any civil penalty, the commissioner shall consider the severity of the violation, the
amount of harm caused by such a violation, the presence or absence of a pattern of similar violations
by the registrant, the effect of the proposed penalty on the ability of the registrant to continue to
conduct business, and any other factors deemed to be relevant.

(c) The maximum penalty imposed by the commissioner must not exceed two thousand dollars per
violation per day.

(2) The commissioner shall not impose any penalty unless the person charged is given notice and an
opportunity for a hearing pursuant to article 4 of title 24.

(3) The department shall transmit any civil penalties or fines collected pursuant to this article 61 to
the state treasurer, who shall credit them to the industrial hemp registration program cash fund
created pursuant to section 35-61-106.

C.RS.A.§35-61-113

§ 35-61-113. Powers and duties of commissioner--rules

Effective: September 14, 2020

(1) The commissioner may administer and enforce the provisions of this article 61 and any rules
adopted pursuant thereto.

(2) The commissioner may adopt all reasonable rules for the administration and enforcement of this
article 61, including but not limited to:

(a) Minimum standards of the acceptable hemp THC level;

(b) Maintenance of records concerning all hemp plant lots acquired, produced, handled, or disposed
of; and

(c) Establishment of qualifications for authorized samplers.

(3) The commissioner may establish the annual date or dates on which registrations issued pursuant
to this article 61 expire.

(4) The commissioner may enter into cooperative agreements with any agency or political subdivision
of this state or with any agency of the United States government for the purpose of carrying out the
provisions of this article 61, receiving grants-in-aid, and securing uniformity of rules.

(5) The powers and duties vested in the commissioner by this article 61 may be delegated to qualified
employees of the department.
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C.RS.A.§35-61-114

§ 35-61-114. Inspections--investigations--access--subpoenas
Effective: September 14, 2020

(1) The commissioner, upon his or her own motion or upon the complaint of any person, may make
any investigations necessary to ensure compliance with this article 61.

(2) Complaints of record and the results of the investigations may, in the discretion of the
commissioner, be closed to public inspection, except to the person in interest, as defined in section
24-72-202(4).

(3) At any reasonable time during regular business hours, the commissioner must be provided free
and unimpeded access upon consent or upon obtaining an administrative search warrant to:

(a) Those portions of all buildings, fields, and other areas in which any industrial hemp lots are
handled for the purpose of carrying out any provision of this article 61 or any rule promulgated
pursuant to this article 61; and

(b) All records required to be kept, and the commissioner may make copies of such records for the
purpose of carrying out any provision of this article 61 or any rule promulgated pursuant to this article
61.

(4)(a) Whenever the commissioner has reasonable cause to believe a violation of any provision of this
article 61 or any rule made pursuant to this article 61 has occurred and immediate enforcement is
deemed necessary, the commissioner may issue a cease-and-desist order, which may require any
person to cease violating any provision of this article 61 or any rule made pursuant to this article 61.
The cease-and-desist order must set forth the provision alleged to have been violated, the facts alleged
to have constituted the violation, and the requirement that the actions be ceased forthwith.

(b) If any person fails to comply with a cease-and-desist order within twenty-four hours after receipt
of the order, the commissioner may bring a suit for a temporary restraining order or injunctive relief to
prevent any further or continued violation of such order.

(5) The commissioner has full authority to administer oaths and take statements; to issue
administrative subpoenas requiring the attendance of witnesses before the commissioner and for the
production of all books, memoranda, papers and other documents, articles, or instruments; and to
compel the disclosure by such witnesses of all facts known to them relative to the matters under
investigation. Upon the failure or refusal of any witness to obey an administrative subpoena, the
commissioner may petition the district court, and, upon a proper showing, the court may enter an
order compelling the witness to appear and testify or produce documentary evidence. Failure to obey
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such an order of the court is punishable as contempt of court.




C®‘COLORADO

Appendix B: Notice of Public Rulemaking
Hearing, “Rules Pertaining to the
Administration and Enforcement of the
Industrial Hemp Regulatory Act,” 8 CCR
1203-23, including proposed rule
amendments, modifications, and updates.



COLORADO

Department of Agriculture

LS

NOTICE OF PUBLIC RULEMAKING HEARING FOR AMENDMENTS TO:
“Rules Pertaining to the Administration and Enforcement of the
Industrial Hemp Regulatory Program Act” 8 CCR 1203-23

Notice is hereby given pursuant to § 24-4-103 C.R.S. that the Department of Agriculture will hold a
public rulemaking hearing:

DATE: May 25, 2021 TIME: 1:30 pm

LOCATION: This hearing will be held via Zoom
CALL INFORMATION: 1-253-215-8782
MEETING ID: 875 9859 5656 PASSCODE:944341

In order to maintain a proper hearing record you are encouraged to pre-register by completing this
Google form. If you do not have access to Google you may send your name and telephone number to
Jenifer.Gurr@state.co.us

Pre-registration is not required to participate in the hearing.

The purposes of these proposed rule revisions are to align Colorado’s hemp program with Federal
law and Colorado SB 20-197, effective September 1, 2020. Specific changes conform definitions
with those in law; identifies additional information to be obtained from registrants; updates
program requirements; sets new standards for testing and establishes an authorized sampler
program; addresses violations; removes hemp seed certification from the program; and identifies
the source of certified testing laboratories. General typographical and grammatical corrections

are also proposed.

The statutory authority for these rules is §§ 35-61-104 (5) and 35-61-105(2), C.R.S.

Any interested party may file written comment with the Commissioner’s office prior to the hearing,
or present at the aforementioned hearing written data, views or arguments. Emailed comments
should be sent to the hearing officer at Jenifer.Gurr@state.co.us. A copy of the proposed rule is
available on the Department of Agriculture’s website at www.colorado.gov/ag or may be obtained
by calling

303-869-9004. The proposed rule shall be available for public inspection at the Colorado
Department of Agriculture at 305 Interlocken Parkway, Broomfield, Colorado during regular
business hours.

Proposed Rule Revisions can be found here.
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Plant Industry Division

RULES PERTAINING TO THE ADMINISTRATION AND ENFORCEMENT OF THE INDUSTRIAL
HEMP REGULATORY PROGRAM ACT

8 CCR 1203-23

Pursuant to the provisions and requirements of the Industrial Hemp Regulatory Program
Act, Title 35, Article 61, C.R.S,, the following Rules are hereby promulgated to regulate the
cultivation of Industrial Hemp:

Part 1 DEFINITIONS

1.1

1.2

1.3

1.4

“Act” means the Industrial Hemp Regulatory Program Act, Title 35, Article 61, C.R.S.

eutrivatine-InpusTrRiAL-HEMP. © APPROVED LABORATORIES” MEANS A LABORATORY CERTIFIED BY THE COLORADO

DEPARTMENT OF PuBLIC HEALTH AND ENVIRONMENT THAT MEETS ALL STANDARDS OF PERFORMANCE, PERSONNEL
QUALIFICATIONS, OPERATING PROCEDURES, ANALYTICAL PROCESSES, PROFICIENCY TESTING, QUALITY ASSURANCE, ISO
ACCREDITATION AND ANY OTHER STANDARD REQUIRED BY THE COMMISSIONER TO MEET STATE AND FEDERAL
REQUIREMENTS FOR TESTING HEMP.

“Commercial” means the growth of lxpustriat- Hemp, for any purpose including engaging in
commerce, market development and market research, by any person or legal entity other
than an institution of higher education under the pilot program administered by the
Department for purposes of agricultural or academic research in the development of growing
Inpustriat. Hemp.

“Commissioner” means the Commissioner of Agriculture Anp-ANYEMPLOYEE-OF FHE DEPARTMENTOF
Aertevrrurerasseerrrp-wirreaE [ndustria - mve-RrevtarorRoeRAM,

CULPABLE MENTAL STATE GREATER THAN NEGLIGENCE” MEANS TO ACT INTENTIONALLY, KNOWINGLY, WILLFULLY, OR
RECKLESSLY.

“Department” means the Colorado Department of Agriculture.

“Harvest” means the termination of the cultivation process, inerupineFakiNe-€oFFINGS;-Or the
movement of Ixpustriat Hemp from a Registered Land Area to another location or movement
within a Registered Land Area between indoor and outdoor planting areas.

“Inpystriat- Hemp” means a plant of the genus Cannabis sativa L. and any part of the plant,
INCLUDING THE SEEDS OF THE PLANT AND ALL DERIVATIVES, EXTRACTS, CANNABINOIDS, ISOMERS, ACIDS, SALTS, AND SALTS
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OF I1soMERs, whether growing or not, containing a totaL delta-9 tetrahydrocannabinol (THC)
concentration of no more than three-tenths of one percent (8:3%J}-on a dry-weight basis.

“Law Enforcement” means the activities of the federal, state and local LAw ENFORCEMENT
agencies responsible for maintaining public order and enforcing the law.

“LoT” MEANS A CONTIGUOUS AREA IN A FIELD, GREENHOUSE, OR INDOOR GROWING STRUCTURE CONTAINING THE SAME

1.11

VARIETY OR STRAIN OF CANNABIS THROUGHOUT THE AREA.

“NEGLIGENCE” MEANS THE FAILURE TO EXERCISE THE LEVEL OF CARE THAT A REASONABLY PRUDENT PERSON WOULD

1912

1.163

1.147

EXERCISE IN COMPLYING WITH THE REGULATIONS SET FORTH IN THE INDUSTRIAL HEMP REGULATORY PROGRAM AcCT,
SECTION 35-61-101, ET SEQ., OR THE RULES ADOPTED PURSUANT THERETO.

“Planting” means the starting of the growing process, including by planting seed, sticking
cuttings, tissue culture, the transfer of plants wirsin-er-moved into a Registered Land Area
except for replanting into a larger container within the same ixpeeRt6€ATION REGISTERED LAND
AREA, and the emergence of volunteer plants that the Registrant intends to cultivate and not
destroy.

“Registrant” means any individual or legal entity who holds a valid Registration to grow
Inpustriat. Hemp under these Rules AND THE INDUSTRIAL HEMP REGULATORY PROGRAM ACT.

4 “Registration” means authorization by the Commissioner for any individual or legal entity to

grow Inpustriat Hemp on a Registered Land Area.

“Registered Land Area” means a contiguous land area registered with the Department on
which a Registrant plans to cultivate InpustriatHemp. A Registered Land Area may include
land and buildings that are not used for cultivation.

6 “Research and Development” means cultivation of kwpustriat-Hemp by an institution of higher

education oR OTHER ENTITY APPROVED-UNPER-FHE PHOT PROGRAM ADMINISTERED by the Department for
purposes of agricultural or academic research in the development of growing Inpustriat-
Hemp.

“Variety” means a group of plants or an individual plant that exhibits distinctive observable
physical characteristic(s) or has a distinct genetic composition.

Part 2 REGISTRATION

2.1

Each applicant for a Commercial hspustriat Hemp Registration statt-musT submit a signed,
complete, accurate and legible application form provided by the Commissioner at least 30
days-prior to planting which includes the following information:
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2.1.1 The name and address of the applicant and A LIST OF ALL KEY PARTICIPANTS, INCLUDING THE
FuLL NamE, TiTLE, AND EmMaiL ADDRESSES FOrR EacH KEY PARTICIPANT.

2.1.2 Type of entity, such as corporation, LLC, partnership, or sole proprietor,£fe—INCLUDING
THE ENTITY'S EMPLOYEE IDENTIFICATION NUMBER, THE PRINCIPAL BUSINESS LOCATION ADDRESS, TELEPHONE
NUMBER, AND E-MAIL ADDRESS (IF AVAILABLE).

2.1.3 BusiNESSNAME(S)HF-PHFFERENTFROM(2-1-1)-aBovE. THE SECRETARY OF STATE ID NuMBER UNDER

WHicH A CorPoRATE ENTITY Is DoING BUSINESS.

2.1.4 The legal description (Section, Township, Range) in which the growing area is located.

2.1.5 The global positioning system location coordinates taken at the approximate center of
the Registered Land Area.

2.1.6 A map of the land area on ##E-which the applicant plans to cultivate Inpustriat-Hemp,
showing the boundaries and dimensions of the land area(s), whether in acres or
square feet or both as appropriate.

2.1.7 By submitting an application the Registrant acknowledges and agrees to the
following terms and conditions:

2.1.7.1 Any information provided to the Department may be publicly disclosed and
provided to law enforcement agencies without further notice to the Registrant.

2.1.7.2 The Registrant shall allow and fully cooperate with any inspection and
sampling that the Department deems necessary.

2.1.7.3 The Registrant shall pay for any inspection and laboratory analysis costs that
the Department deems necessary within 30 days of the date of the invoice.

2.1.7.4 The Registrant shall submit all required reports by the applicable due dates
specified by the Commissioner.

2.1.8 A Registrant must have the legal right to cultivate Inpustriat-Hemp on the Registered
Land Area and the legal authority to grant the Department access for inspection and
sampling.

2.2 Each applicant for a Research and Development Hemp Registration shall submit a signed,
complete, accurate and legible application form provided by the Commissioner at least 30
days prior to planting which includes the following information

2.2.1 The name and address of the applicant.



LS

COLORADO

Department of Agriculture

2.2.2 Type of organization.
2.2.3 Organization name(s) if different from (2.2.1 above.
2.2.4 The legal description (Section, Township, Range) in which the growing area is located.

2.2.5 The global positioning system location coordinates taken at the approximate center of
the Registered Land Area.

2.2.6 A map of the land area on which the applicant plans to cultivate Industrial Hemp,
showing the boundaries and dimensions of the land area whether in acres or square
feet or both as appropriate.

2.2.7 By submitting an application the Registrant acknowledges and agrees to the following
terms and conditions:

2.2.7.1 Any information provided to the Department may be publicly disclosed and be
provided to law enforcement agencies without further notice to the Registrant.

2.2.7.2 The Registrant shall allow and fully cooperate with any inspection and

sampling that the Department deems necessary.

2.3

24

2.5

2.6

2.2.7.3 The Registrant shall pay for any inspection and laboratory analysis costs that
the  Department deems necessary within 30 days of the date of the invoice.

2.2.7.4 The Registrant shall submit all required reports by the applicable due-dates
specified by the Commissioner.

Registrations eanne
NON-TRANSFERABLE

No Inxpustriat Hemp plant statt May be included in more than one Registration simultaneously.

No Registered Land Area may contain Cannabis plants or parts thereof that the Registrant
knows or has reason to know are of a variety that will produce a plant that when tested will
produce more than 0.3% TtotaL pEtFA-9- THC concentration on a dry weight basis. No Registrant
SHALE MAY use any such variety for any purpose associated with the cultivation of Inpustriat-
Hemp.

Each noncontiguous land area on which hpustriat Hemp is grown MUST HAVE A UNIQUE SHAEL
REQUIREA-SEPARATE Registration. Any addition to a Registered Land Area MUST ALSO HAVE A SHAtL
ALSO-REQUIREA separate Registration.
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2.7 In addition to the application form, each applicant for a Registration suat&mMust submit the
Registration fee set by the Commissioner. If the Registration fee does not accompany the
application, the application for Registration will be deemed incomplete.

2.8  The annual Registration fee for Commercial production of hpustriat-Hemp stattsE1s $500
plus $5.00/acre outdoors ansfor $3.00/1000 sq. ft. indoors.

2:9  The annual Registration fee for production of kpustriat-Hemp for Research and Development
stiattBE Is $500 plus $5.00/acre outdoors axsfor $3.00/1000 sq. ft. indoors. Application fees
for Research and Development registrations may be waived for institutions of higher
education.

2.10 All Registrations shall be valid for one year from the date of issuance.

2.11 All Inpystriat- Hemp plant material must be planted, grown and harvested under a valid
Registration. Any plant material that is not harvested in the Registration period in which it
was planted er AnD ANy volunteer plants that are not destroyed, must be declared for inclusion
in a subsequent Registration.

2.12  Any Registrant that wishes to alter the growing area(s) on which the Registrant will conduct
Inpustrial Hemp cultivation for either Commercial or Research and Development purposes
shall, before altering the area, submit to the Department an updated legal description, global
positioning system location, and map specifying the proposed alterations. Amendments to
an existing Registration are limited to changes within the original land area registered,
including variety changes, location(s) of varieties, and actual acreage or square feet of each
variety planted.

2.13 Incomplete applications will not be processed, and application fees will not be refunded if a
Registration is not granted.

2.14 Any changes to contact information must be provided within 10 days of the change.
2.15 No Land area may be included in more than one Registration at the same time.

Part 3 REPORTS AND RECORDS REQUIREMENTS

3.1 Prior to planting any Cannabis, Commercial Inptstriat-Hemp Registrant shall file, on a form
provided by the Commissioner, a Pre-Planting Report that includes:

3.1.1 A statement of verification that the Registrant has reasonable grounds to believe that
the crop the Registrant will plant is of a type and variety of Cannabis that will produce
a TotAL pEEFA-9 THC concentration of no more than 0.3% on a dry weight basis.
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3.2

3.3

3.1.2

3.1.3
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A description of the Cannabis varieties to be planted on the Registered Land Area. All
plant material to be used for cultivation of Cannabis within a Registered Land Area
must be included.

A statement of intended end use for all parts of any Cannabis plants grown within a
Registered Land Area.

Within 10 days after planting any Cannabis,-and fer-wiTHIN10 days after emergence of any
volunteer Cannabis plants in a Registered Land Area that the Registrant chooses to cultivate
and not destroy, each Commercial Registrant shall submit, on a form provided by the
Commissioner, a Planting Report that includes:

3.2.1

3.2.2

3.2.3

A list or description of all varieties anp INTENDED USE of Cannabis planted, or of volunteer
Cannabis plants that h