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VEDNESDAY, SEPTEMBER 23, 2015, 9:00 A M
CLOVI S, CALI FORNI A

PROCEEDI NGS

JUDGE CLIFTON: This record is being nade on
Sept enmber 23, 2015. It's a Wdnesday. It's
9:00 o'clock in the norning. W're in Covis,
California. Specifically we're in the Clovis Veterans
Menorial District. This has been an excellent venue for
this hearing, and |'"mvery grateful for the opportunity
to be here.

My nane is Jill difton. |I'ma United States
Adm ni strative Law Judge. | work for the United States
Departnment of Agriculture. |It's ny task here to gather
in the evidence on which the Secretary wll nake
determ nations wth the assistance of the United States
Agricultural Marketing Service. And when | speak of the
Secretary, |I'm speaking of course of the United States
Secretary of Agriculture.

Wth regard to the transcript, today is day
two of the hearing, and each day wll be contained in a
separate volunme. | would |like the page nunbers to be in
sequence to those of yesterday so there is only one page

1 inthe entire hearing, although we expect to go
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several weeks. And in that light, | want each page of
the transcript volune to have a nunber, even if

traditionally a cover page and a signature page at the
end don't have nunbers, | want mne to have nunbers so
that every single page of the transcript has a nunber.

The heading for the transcript: The top |ine,
United States Departnent of Agriculture. The second
line, Before the Secretary of Agriculture. The case
captionis Inre: MIlk in California. The docket
nunber is in brackets on the top line, capital A capital
O and on the second |ine Docket Number 15 hyphen 0071.
That 1s the nunber by which the hearing clerk in the
United States Departnent of Agriculture knows this case.

There will be a record copy maintained with
the hearing clerk. And, in fact, when the parties want
to file briefs after all the evidence is in, they will
be filing those with the hearing clerk. W'IIl talk nore
about the details of getting that done at a later tine
i n the hearing.

Al right. 1'll have sone other prelimnary
itenms, but | would like first to take the appearances of
t hose participating. Even though you already did this
yesterday, | want you to do it again. | want to begin
with just identifying who's here and what your role in

the hearing is, what your job is, and I'd like to start
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wi th those people who are here fromthe United States
Departnent of Agriculture, first fromthe Agricultural
Mar keting Service, and then fromthe Ofice of the
General Counsel .

So if you'd conme forward, we'll use the podium
that is to your right. 1'd like to begin with
M. Francis and have all the rest of the United States
Departnent of Agriculture enployees |ine up behind him

" mgoing to ask you again to spell your nane,
and | ater when you speak on record, each tinme you speak,
|'"d again |ike you to state who you are.

MR. FRANCIS: Good norning. WIIliam Francis.
WIl-L-L-1-AAM F-RANGCI1-S Agricultural WMarketing
Service. |I'ma Dairy Products Marketing Specialist.

M5. MAY: Laurel May. L-A-UREL. MAY.
And I'm also a Marketing Specialist with the AMS Dairy
Program

MR, POLLOCK: Good norning. WIIiam Poll ock
Wlliam WI-L-L-1-A-M Pollock, P-OL-L-OCK ' m an
Agricul tural Econom st for Federal Order 33, and I'm
wth detail with AVS Dairy Program

M5. WARREN: Good norning. |I'mreally | oud.
Lorie Warren. L-ORI-E WARREN |I'mcChief of
the Market Information Branch in AMS Dairy, and | wll

be presenting the data today.
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M5. STEENECK: Hello. [|'m Amanda Steeneck.
A-MA-N-D-A Steeneck, ST-E-FEENNE-GK  And |I'm an
Agricul tural Econom st for AMS and will be testifying
pr obabl y agai n today.

M5. FRISIUS: Good norning. |'m Meredith
Frisius. MEREDI-T-H FRI-SI-US. And I'ma
Mar keti ng Specialist with the USDA

MS. ELLIOIT: Good norning. M nane is Panel a
Elliott. P-A-ME-L-A Eliott, E-L-L-1-OT-T. | ama
Dai ry Product Market Specialist with the USDA AMS Dairy
Program

M5. TAYLOR: Good norning. M nane is Erin
Taylor. E-RI-N T-AY-L-OR |I'ma Mrketing
Specialist with AVMS Dairy Program

M5. RAGHUNATHAN: Good norning. My nane is
U hra Raghunathan. That's U T-H R A
RA-GHUNAT-HAN | aman Agricultural Econom st
with AMS Dairy Program

MR. CARMAN. Good norning. difford Carnan.
CARMA-N I|I'man Agricultural Mrketing Speciali st
wth Dairy Prograns.

MR, MYKRANTZ: M nane is John Mykrantz.
J-OHN Last nane is spelled MY-K-RA-NT-Z. |'man
Agricul tural Econom st with the Pacific Northwest and

Ari zona border on detail for this hearing.
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MR. SCHAEFER: Henry Schaefer. HENRY.
SCHAEFER |'mChief Agricultural Econom st for
t he Upper M dwest M|k Marketing Area in M nnesota, and
I'"mon detail with the AMS Dairy Prograns.

MR. CRYAN. Good norning. M nane is Roger
Ctyan. ROGE-R GCRY-A-N |'ma Supervisor
Agricul tural Econom st in Washington, and |I'm here to
support the presentation of the data and the Econom c

| npact Anal ysis. Thank you.

MR, H LL: Good norning. |I'mBrian Hill.
B-RI1-AAN HI-L-L. I'mwith the Ofice of the Ceneral
Counsel .

M5. BECKER: Good norning. |'m Lauren Becker.

L-A-UREN BEGCKER AndI'malsowith the Ofice
of the Ceneral Counsel.

JUDGE CLIFTON: 1'd like nowto take the
appearances of those who are here beginning -- |'m going
to ask for the appearances of all those who expect to
participate, but 1'mgoing to start with those who have
taken sonme part in presenting to the Secretary a witten
pr oposal .

And, again, | want the whole team for each of
you.

MR. BESHORE: | am Marvin Beshore.

MA-RV-I-N B-EESHORE Counsel for the proponents
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of Proposal Number 1,

California Dairies, Inc., Dairy

Farmers of Anerica, Inc., and Land O Lakes, Inc.

MR, VLAHCS:

John W ahos. John with an H.

V-L-A-H O S. Co-counsel for the Dairy Co-op Proponents

of Proposal Number 1,

Hanson Bridgett, San Franci sco.

M5. THOMPSON: Good norning. M/ nane is Megan

Adiver Thonpson. That's ME-GA-N OL-I-V-E-R

T-HOMP-SON Also co-counsel for the proponents of

Proposal Nunber 1, Cal
O Lakes, Inc., and Dai
MR, HOLLON:

I"'mDrector of Fluid

ifornia Dairies, Inc., Land
ry Farmers of Anerica, Inc.
Good norning. |'mElvin Holl on.

Mar keti ng and Econom ¢ Anal ysi s

for Dairy Farners of America. That's E-L-V-I-N

H O L-L-ON.

JUDGE CLI FTON: The whol e team please. Even

t he shy ones.
MR, ENGLI SH:

name i s Chip English.

Good norni ng, Your Honor. My
CHI-P. ENGL-1-S-H I'm

with the law firmof Davis Wight Trenmaine, and counsel

to the Dairy Institute of California.

M5. VULI N

Good norni ng, Your Honor. My nane

is Ashley Wulin. A-SSHL-E-Y. Last nane is V, as in

Victor, UL-I-N I'm

al so here as co-counsel on behal f

of the Dairy Institute of California.

MR, SCHI EK:

Good norning. My nane is WIIliam
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Schiek. S-CGHI-E-K |I'man econonmst with the Dairy
Institute of California.

M5. KALDOR: Good norning. |'m Rachel Kal dor.
RAACHEL KAL-DOR |I'mExecutive D rector of
Dairy Institute of California.

MR, LEMVON: Good norning. |'mJohn Lenmon,
Ceneral Counsel for Dairy Institute of California.

M5. TAYLOR: Sue Taylor. S-UE. T-AY-L-OR
Vi ce-president Dairy Econom cs and Policy for Leprino
Foods.

MR, BLAUFUSS:. Good norning. |'m Rob
Bl aufuss. Blaufuss, B, as in boy, L-A-UFUSS  And
' m Seni or Manager of Dairy R sk Managenent and
Economi cs at Dean Foods Conpany.

MR. DRYER Good norning. |'m Geg Dryer.
GREG DRY-EER [|I'mhere representing Saputo,
Inc., and as a nenber of Dairy Institute of California.
My title is Senior Vice-president |Industry and
Gover nnent Rel ati ons.

MR. VETNE: M nanme is John Vetne. V-E-T-N-E
Representative for H | mar Cheese Conpany, a nenber of
the Dairy Institute. | think that's all | need. Good.

MR. DEJONG  Good norning. Good norning.
Janmes Dejong. J-A-ME-S DEJ-ONG |I'mthe Dairy

Policy and Econom c Anal yst for H | mar Cheese Conpany.
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JUDGE CLI FTON: Does your name have any space?
MR. DEJONG  No.

JUDGE CLIFTON: It's all one word, Dejong?

MR, DEJONG  Yeah.

JUDGE CLI FTON:  And you pronounce it Dejong?
MR. DEJONG Dejong. Dutch. J sounds like a

Y.

JUDGE CLIFTON: Oh. Thank you.

MR ZOLIN. M nanme is Alan Zolin. A-L-A-N
Z-OL-1-N. | ama consultant here representing H | mar
Cheese.

M5. HANCOCK: Good norning. |'m Nicole
Hancock. I'mwth the law firmof Stoel Rives.
NI-COL-E HANCOGCK | represent the California

Producer Handl ers Associ ation as well as Ponderosa
Dairies.

MR VU Good norning. I'mBao Vu. B, as in
boy, A-O Last nane is Vu, V, as in Victor, U I'm
wth Stoel Rives' Sacramento office, and together with
Ni col e Hancock, we represent the California Producer
Handl ers Associ ation as well as Ponderosa Dairy.
Thanks.

JUDGE CLI FTON: Wet her or not you
participated in a witing presented to the Secretary of

Agriculture for this hearing, if you intend to
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participate, I'd like you to cone forward now and
identify yourself.

MR SMTH  Good norning. M nane is Daniel
Smth, Montpelier Vernont. | represent the Maine Dairy
I ndustry Associ ation, the Kentucky Dairy Devel opnent
Council, the Georgia MI|k Producers, Incorporated, and
t he Tennessee Dairy Farnmers Association. D A-N1-E-L.
S-MI-T-H  Thanks.

M5. ACMOODY: Hi, ny nane is Andy AcMoody,
spelled AGCMOODY, it's capital M | amthe
econoni st for Western United Dairynen.

MR MLTNER. Good norning. |'m Ryan M tner,
MI-L-T-NNE-R, with MItner Law Firmin New Knoxville,
Chi o, representing Select MIk Producers, Inc.

M5. REED: Good norning, Kristine Reed.
K-R1-ST-I-NNE. RE-E-D. Co-counsel for Select.

JUDGE CLIFTON: Are there any dairy farners
here today who would |ike to speak today? Not yet. |
hope we have sone conme back who were here yesterday to
speak or new ones to arrive. W'I|l interrupt the
proceedings at any tine to take their testinony.

Al right. 1'dlike nowto deal wth sone
prelimnary issues, and in a nonent |I'll ask for a
representative of Agricultural Marketing Service to give

us a heads-up on sone of the procedures and so forth.
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First I have a couple ny own. W don't need a dress
code here, obviously people can cone any way they want,
but on this Friday and every Friday thereafter, those
people who typically dress for court may dress down and
cone casual. What | nean by that is all genders may
wear confortable shoes to include running shoes and
noccasins if you prefer. No one need wear a suit or a
dress or sport coat or a tie. You nmay cone confortable
as if you were going to travel as soon as we finish at
5:00. And that will be true for every Friday. | won't
l et you out early, but I will allow you to be
confortable on Fridays. You're not required to do this.
If you feel that your client expects you to dress as if
you were in court, so be it.

Al right. Wo would |ike to speak for
Agricul tural Marketing Services?

MS5. MAY: Laurel My, Your Honor.

Judge difton has asked that we continue kind
of doing a little norning catch-up for all of you, so
' m happy to be here this norning to talk to you a
little bit about the hearing.

As you know, USDA is holding this hearing to
gat her evidence in the formof testinony and exhibits
regarding dairy industries' proposals to establish a

Federal M1k Marketing Order in California. W thank
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you for your interest and participation in this process,
and we | ook forward to hearing fromyou and better
understanding the California dairy industry through this
pr ocess.

Meredith Frisius, with her hand up, is who you
shoul d approach if you would like to be on the list of
W t nesses, and so as producers that you know of enter
the room please direct themto Meredith so she can put
themon the list and then notify Judge Clifton that they
woul d i ke to speak.

Let's see. W hope that you will feel
confortable testifying at this hearing. W do ask a | ot
of questions, but they are not intended to confuse,
stunp, or enbarrass you. W are sinply trying to nake
sure that we understand everyone's position, which wll
hel p us devel op a reconmmendation follow ng this hearing.
If you need us to rephrase our questions, please don't
hesitate to ask.

Audi ence nenbers nmay al so ask questions of any
Wi t ness about their testinony. Follow ng the w tness'
prepared testinony, you nmay approach the m crophone so
that Judge Clifton can acknow edge you. Please use the
m cr ophone so that everyone in the room can hear your
guestions and so that the court reporter and the audio

br oadcaster wi || capture your questions.
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As you know, we are providing a |ive audio
feed of the hearing for the conveni ence of folks who
want to listen in but can't be wth. The webcast can be
accessed at tinyurl.confcam | khearing, all one word.

And we are not recording this webcast.

The court reporter will transcribe the
proceedi ngs of the hearing. Transcripts and copi es of
the exhibits entered into the record will be avail able
on our website approximately two weeks after the week in
whi ch they are presented here. The link for access to
hearing transcripts and exhibits is
www. AVS. USDA. gov/ caor der.

As they becone available, we wll nake copies
of the exhibits and file them by nunber. You may take a
copy fromthe piles in the back of the room And you
will also find on that table a tentative -- oh
nevermnd that. The tentative schedule is out.

JUDGE CLIFTON: It's still a useful tool.

M5. MAY: It's a lovely tool, neverthel ess.

JUDGE CLIFTON: It's not out, it just does not
dictate the order in which witnesses will testify. It's
still a useful tool, and | do hope |awers wll alert us
as to what part of that document the witness wll
addr ess.

M5. MAY: Ckay. Thank you.
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Finally, there are refreshnments in the back of
the roomfor everyone to enjoy, so please help
your sel ves.

Now, yesterday we left off wth Amanda
St eeneck testifying, and we believe that she was going
to be cross-exam ned by M. Daniel Smth. And after
Amanda, our plan is to put our next w tness on the
stand, who is Lorie Warren.

And that's all | have.

JUDGE CLI FTON: Thank you. That's very
hel pful .

I"'mgoing to read a statenent that | read
yest er day.

This public hearing is being held to consider
and take evidence on the proposed establishnment of a
Federal M Ik Marketing Order to regul ate the handling of
mlk in California. The proposed nmarketing area woul d
i ncorporate the entire State of California.

USDA recei ved four proposals frominterested
parties, sone that include certain mlk pricing and
pooling provisions not found in current federal mlk
order. The proposals incorporate the sane dairy product
cl assification systemused throughout the Federal Mk
Mar keti ng Order system Additional features would

recogni ze California quota premumand fluid mlk
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fortification val ues.

This hearing will consider the four proposals
as contained in the Federal Register Hearing Notice
publ i shed on August 6th, 2015.

Now, those of you who have parti ci pated
yesterday know that we did a nunber of significant
things. One is we agreed to hear the argunents of the
proponents of Proposal 2 with regard to an additiona
topic they would |ike to have considered. W'l|
hopefully get to that today, but |I'm not positive, |
don't know how long the data will take. It will follow
t he data and precede openi ng statenents.

As |'ve already said, | find that tentative
agenda a very hel pful tool in that it takes the typical
federal regulation that regulates mlk and it puts it
into categories, and so it's useful on nany fronts, one
iIs as a checklist to nake sure if you want to provide
testinony, that you cover the areas that the Secretary
wi Il have to consider. You don't have to have testinony
on each of those areas, sone of themyou can just argue
in a brief, "the wording should be this,"” but in sone
areas you need testinony to back up why the wording you
suggest would be the best. So | think it's an extrenely
useful tool nyself.

What we deci ded yesterday is that we won't
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have wi tnesses be called to testify, and then stop to be
recall ed when they get to a separate category on that
agenda. Rather, we'll let themtestify as their |awer
directs them So a |awer m ght choose -- for exanpl e,
if M. Beshore is the first one to present evidence
after the Governnent is through, because he's counse
for Proposal Number 1, he nmay decide to put on evidence
on a particular category of that tentative agenda, and
then allow others to testify on that category. | don't
have any problemw th that. You nay want to do it that
way .

| know that what |'mnost interested in
hearing are the controversial portions, and | don't
expect anyone to yield the floor on those until they're
t hrough, but counsel nay be able to help us here by
show ng as we go along which itens are not in
controversy, which itens there's agreenent on so that
the Secretary need not puzzle over whether there's a
difference in the proposals on certain itens.

Al right. So what other prelimnary matters
do we have prior to continuing with the testinony of
Amanda St eeneck? There are none.

Ms. Steeneck, you nay cone back to the w tness
st and.

MS. STEENECK: Good nor ni ng.
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JUDGE CLI FTON: Good norning, M. Steeneck.
Ms. Steeneck, you remain sworn, and I1'd like you to
again state and spell your nane.

THE WTNESS: Amanda Steeneck. A-MA-N-D A
S-T-E-E-N-E- G- K.

JUDGE CLIFTON: Is there anything you'd |ike
to add to yesterday's testinony before M. Smith cones
forward to ask you questions?

THE W TNESS: No.

JUDGE CLIFTON: Al right. M. Smth.

And, again, state your full nane for us.

MR SMTH  Ckay. Daniel Smth. | represent
t he associations fromthe states of -- dairy
associ ations fromthe states of Mine, Kentucky,
Tennessee, and Ceorgi a.

CROSS- EXAM NATI ON
BY MR SM TH:

Q Good norning, M. Steeneck.

A Good nor ni ng.

Q "' mobviously interested nore in the inpact of
the different proposals in the two areas of the country
that | represent producer groups fromthose two areas of
the country, so ny questions will focus on those
I npact s.

I"d like to start with the inpact on the d ass
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| market. |In Tables Bl12 on page 30 and B60 on page 45,

the -- the Class | utilization in California changes
under the Co-op Proposal by 800 -- an increase in
848 mllion pounds.

A That is correct. That is correct for
California --

Q And - -

A. -- o0on aver age.

Q On aver age.
And in Table B60 on page 45 there's an
increase of Class | utilization of 865 mllion pounds?
A One nonent. That is correct.
Q On -- on page 15 of your -- of your summary
statenent, you indicate that the expectation is that
prices pass through fromthe wholesale to the retail

mar ket rapidly. "Rapidly" is the quoted term

A That -- that's what's witten there, yes.

Q So | understood fromthat statenment and from
what you said yesterday that you -- you didn't -- the
nodel doesn't incorporate a -- any asymretry of price

response in the ass | market in California. There's
no asymmetry built into the nodel ?

A Wth the retail nmarket, we did not nodel the
retail market, so we are assunming that the price changes

on the wholesale level will be passed along to the
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retail level, but that is not in the nodel.

Q So if -- if there was sone asymetrica
response, which other dass | markets show, is -- is
t hat enough volunme of mlk if there was a change, a
reduction say, if the price |lagged so that -- that the
pri ce decrease | agged over tinme with the net result that
there was less Class | utilization in California, would
that volunme of mlk potentially have a statistically
significant inpact as it washed through the rest of the
country? |Is that enough volune of mlk to nove, in
ot her words?

A First, I"'mgoing to ask if there's any way

that you could clarify that --

Q Yeah --

A -- that question --

Q -- it's kind of packed up.

A --alittle bit for ne.

Q kay. So if the -- the asymetrical response

concei vabl e could be that with the price decline in the
California Class | price, that that's what would drive
the increase in the consunption of Cass | mlk,
correct?

A The changes in the Class | sales in California
are, as | discussed yesterday, a factor of nmultiple

changes due to the different provisions in the
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proposals. So the large increases that we're seeing in
t hose nunbers that we just discussed in Table 12, |
think it was, and 60, a ot of that increase is due to
Class | mlk fromout of state and producer-handler mlKk
now bei ng regul ated under the California pool, and then
that's also mxed in with the change in d ass |
utilization or Class | consunption due to the price
changes.

Q Is there any way to break out how nuch is
related to the price as conpared to the increase in --
in out-of-state m |k being pool ed?

A The way we nodel ed them we nodeled themin
the proposal's entirety and that is the way that we are
presenting them

Q Ckay. On -- as far as the rest of the
country, obviously there's not significant inpact, but
there is sone inpact, so on -- in the Co-op Proposal
Tabl e B11 on page 29 and Tabl e B13 on page 30, so
they're close by. There's a decrease in the Cass |
price and a corresponding increase in utilization; is
that correct?

A |'"msorry, what table are you on?

Q Tabl e B11 and B13.

A B13 is not -- that's the national class

utilizations, so those aren't --
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Yeah, so the utilization is up slightly?
Yes.

And Class | prices are -- tend to be down?
Yes.

And that's -- that's the --
Yes, that's the --
That's the corresponding --

Yes.

o >» O >» O >» O > O

-- cause and effect? Ckay.
So turning to the inpact on all mlk prices.
Under the Co-op Proposal, which is Table B4 on page 27,
in the Northeast, the price shows a decline in 2017 of
$.09 a hundredwei ght nmoving to $.13 a hundredwei ght
during the period 2024 with an average of $.12?

A Yes.

Q And in the Southeast, price noves from$.12 --

m nus $.12 per hundredweight in 2017 to m nus $. 327

A Yes.

Q Wth an average of $.24?

A Yes.

Q So overall, the nunbers in the Southeast tend

to stand out in terns of both the original nunber but
primarily the second nunber, and |I'm wondering if you
can explain why -- the other prices tend to stay

relatively static as conpared to the Southeast, why the
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Sout heast over tinme noves quite so much?

A So the all-mlk prices are driven by bl end
prices, the nost closely related order to it, so if you
flip back to Table B2, you'll see that that is also the
case for the Southeast blend price, simlar situation.
And then the blend prices are driven by the at test
class prices, which are in Table B11l. And they are al so
driven -- the blend prices are driven by the cl ass
utilization in each class as well to drive the weight.

Q And that's the piece that doesn't appear?

A And that is the piece that is not in front of
me at this nonent, but it's the conbination of those two
factors to where we're seeing those price differences or
those at test prices and how they are affected versus
the at test prices in the other.

Q So it's essentially the machinery, for |ack of
a better word, that you described yesterday in terns of
how it washes through. GCkay. So --

JUDGE CLIFTON: Let ne interrupt just a

nmoment .

Ms. Steeneck, just so the record is clear,
woul d you tell how to spell "at test prices"?

THE W TNESS: A-t, space, t-e-s-t, space,
p-r-i-c-e.

JUDGE CLI FTON: Thank you. And what are
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t hose?
THE W TNESS: Those are prices where we
usi ng the conponent tests to derive the actual pr

instead of using a statistical uniformtest, such

percent butterfat. An at test price could be, for

are
ce

as 3.5

exanple, Cass | mlk, one and a half, two percent,

because that's typically how nuch fat is going into

Cass | mlk, so -- whereas with other classes, its

different, and it varies by order, and all of the tests

are based on historic averages, so --
JUDGE CLI FTON: Thank you.
BY MR SM TH:
Q So if -- back to Table B4, if -- if the

Sout heast price is noving nore relative to the other

markets, the two variable -- it would be a function of

one of those two variables, utilization or --
A At test prices.

Q -- at test prices. Andis -- is the --

and

the at test prices appear but the utilizations don't, so

if you were disentangling that, is there sone way that

the utilization figures can -- are available to see if

it's -- which it is?

A. | would have to check to see if we could make

t hat avail abl e.

Q Ckay. As far as the Institute Proposal, the
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rel evant table is B52 on page 42. | didn't take
everybody's suggestion and get two copies, but it really
I's a good suggestion, except for the trees.

So simlar, the Institute Proposal shows --
it'"s quite different, actually. The Northeast price
starts out at positive in -- $.14 and noves to a

negative, mnus $.24 over tine?

A. Yes.
Q And the Sout heast price noves froma positive
$.26 -- no, excuse ne, that's California. Strike that.

The Sout heast noves from positive of $.32 to a

negative of $.717

A Yes.

Q So | think same question, |ikely sanme answer,
on the other hand, the -- the trend is quite a bit
different --

A Yes.

Q -- between the two proposals, so you can

provi de sonme explanation, and | think it's proposal to
proposal at that point, why there is such a different
trend?

A So simlar answer in backtracking to where
things are comng from but we're going to backtrack
even further.

Q Ckay.
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A So the -- the class prices at test and the
utilizations nove back even further because they are
products -- well, the -- the class prices at test are
products of end product price fornulas, and those end
product price formulas are using the national product
prices for those. So to understand the difference in --
in the trend, you can |ook at Table B51 and see how t he
end product price fornmulas or the -- sorry, the dairy
product prices on the national |evel are changing, and
you can, for exanple, see that this starts higher off
wi th cheddar cheese and then goes down with the price
effects. And so this is going to vary by regi on how
that affects them whether they' re nore cheese or nonfat
dry mlk, their utilization in those different classes,
how it affects exactly their blend prices, but then
t hose transl ate back to the prices.

Q That's the machinery --

A Yes.
Q -- SO -- SO -- but the trend is much nore
pronounced, so is -- howis it that the change is

conpoundi ng nore over time under the Institute Proposals
as conpared to under the Co-op Proposal ?

A | f you conpare Table B3 to B51, you can see
that the changes in the product prices of the Dairy

Institute's al so have that | arger spread and how they're
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following simlar trends, and those product price
changes that we're seeing in the Dairy Institute's and
the Co-op's are results of the policy changes that were
I ncorporated throughout the entire nodel.
Q Ckay. Thank you.

| think the -- the consequences, what does the
nodel all ow you to nake an assessnent of how those
trends m ght progress beyond the nodel tine period,
woul d you see under the -- the Co-op Proposal a simlar
trend as expressed and under the -- the Institute
Proposal a simlar trend?

A | did not | ook beyond 2024. The Agency only
puts out projections for their baseline out to 2024 at
this point, and it's -- that's as far as we've gone.
can't specul ate on anything further than that.

Q So to -- you're not prepared to, as you would
say, specul ate beyond 20 -- 20247

A That's correct.

Q kay. Okay. Mowving to the sunmary, nore
sunmary i npact, we're |ooking at Table B7 on page 28.

So the -- in your summary analysis in the narrative, you

describe this, that the California price sees an

increase -- that's not -- | don't know what | did here.
Wl l, looking at the net revenue, California's

net revenue shows an increase of $700 mllion over tine,
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the total US revenue $770 mllion?

A That's correct.
Q So the net revenue to the other orders plus
the unregul ated areas is $70 nmillion; is that correct?
A | believe that would be correct.
JUDGE CLIFTON: | need a little help here. So

Table B7 is entitled Producer Revenue Changes under the
Co-op Proposal, and your testinony is this is net
revenue?

THE WTNESS:. |It's producer revenue, so it's
the marketing tinmes the all-mlk price.

JUDGE CLIFTON: So it doesn't sound to ne |ike
it's necessarily net.

THE W TNESS: No, not necessarily.

JUDGE CLI FTON:  Gross revenue.

THE W TNESS: Yes. Thank you. | --

MR SMTH  Fair enough.

THE WTNESS: | appreciate that.

JUDGE CLI FTON: Ckay.

MR SMTH. So do I. Thank you, Your Honor.

JUDGE CLI FTON:  You're welcone. | know net
revenue i s what everybody wants.

MR SMTH: | was really using net in the
sense of 770 m nus 700, the net of that is the 70,

that's what | was -- that was the intent.
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JUDGE CLI FTON: Thank you.
BY MR SM TH:

Q The price, the all-mlk price changes, Table
B4, this one seens | ess anenable to that type of
calculation. The California all-mlk price, Table B4,
thank you for a better identification of the table,
all-mlk price changes under the Co-op Proposal. The
all-mlk prices in California changes on average $1.03,
and the all-mlk price for the country changes positive
$. 287

A Correct.

Q But if you -- you go down the |line through
the -- the different regional prices, other than the FW
price, and again that's the unregul ated Far West; is
that right?

A Fornmer Western.

Q Former Western. It isn't far. Okay.

The -- other than that, all of the prices are
negative, so the -- is -- is there any way to take out
the California price and just have a summary inpact for
the -- what the actual -- the all US, you' ve now
incorporated California in as if it is part of the
system but apples to apples does it work?

A To only |l ook at the effects in these

st at e- based regi ons excluding California, the nodel is

231

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME I Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

not currently set up to do it that way.

Q Ckay.

A To calculate it that way.

Q Ckay. The Institute price is Table B22 on
page 42. So Table 42 -- that's not right either.

Tabl e B52, excuse nme. So the California price
noves from 26 positive -- the Table 52 is the all-mlKk
pri ce change under the Institute Proposal. The
California price noves frompositive $.26 to a positive
of 257

A Yes.
Q And the all-mlk US price including California

noves frompositive of 26 to a mnus of negative 6?

A Yes.

Q So basically, to conclude, and |I'm not sure
what ' s doabl e gi ven the nodeling, but the -- there's
essentially two differences that -- two -- two

consequences with two differences. On page 24, you do
provide -- of your -- of your prelimnary analysis --
Just as an aside, yesterday you read a
statenent that was different than this; is that correct?
A The statenent or the testinony | offered at

t he begi nning was not in any of the exhibits.

Q And is -- is that avail able? There was sone
information in there that was quite helpful to -- if |
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coul d have studied, it would have helped in terns of the
machi nery?
A I --

MR HLL: It's not available. Brian HlI.
The statenent is not avail able.

JUDGE CLI FTON: Thank you, M. HlIl.

MR HILL: It's just on the record.

JUDGE CLI FTON: Thank you, M. Hill. Wich
means it will be avail able in about two weeks.

MR SMTH  Sure.

JUDGE CLIFTON:  And you're planning to cone
back probably after that; is that correct?

MR SMTH  To be determ ned, yeah. Hopefully
"Il be back. I'm-- it's a long way out here, so | --
but yes, that is the intent.

JUDGE CLIFTON: Al right.

MR SMTH It's okay.
BY MR SM TH:

Q So the -- the summary anal ysis that you
provided in -- in the prelimnary inpact analysis that
Is part -- is Exhibit 5 the -- the two paragraphs speak

to the Co-op Proposal and the Institute Proposal.
Readi ng fromthe summary as to the Co-op Proposal, "The
increase in California production causes an increase in

U S. mlk production, which decreases dairy product
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prices in all current FMMO s and across the rest of the
United States.”

As far as the Institute Proposal, the |ast
sentence represents that, "Wiile the U.S." -- quote,
"While the U.S. all-mlk price and m |k production
overall increase, inpacts to individual orders vary."

Granted they vary, but isn't it also the case
that with the Institute Proposals, they're -- they' re on
a distinct downward trend |ine over tinme?

A The nunbers that are being shown in the
Prelimnary |Inpact Analysis for the tine period of 2017
t hrough 2024 are showi ng the downward trend.

Q And what does the nodeling all ow you to speak
to by way of describing those -- those two -- two
di fferences? What -- what vary -- variations between
the two proposals would you point to as resulting in

t hose two di fferences?

A Coul d you clarify that question a bit nore?
Q So clearly the nost significant difference
per haps between the two proposals is the -- the

requi renent under the Cooperative Proposal for all mlk
to be pooled as conpared to the Institute proposal ?

A "' mnot going to specul ate on what the nost
significant difference is.

Q Fair enough. Well, | guess |I'm asking you as
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an econom st who's worked with the nodel, not
necessarily to specul ate but to expl ain.

A Yes.

Q There's a clear difference. You have the data
in front of you, the nodel in front of you, all other
variables in the nodel in front of you, and you have two
di fferent outcones.

A Yes.

Q How woul d you explain those two different
out comes? \Wat woul d you point to in terns of the --
the different inputs and variables in the nodel between
t hose two?

A Both the Co-op Proposal and the Dairy
Institute Proposal are extrenely different proposals in
many ways. | nodeled the proposals in their entirety, |
did not break out specific effects of one aspect of a
proposal over another proposal. | only have the results
for each proposal in its entirety, so to point to a
speci fic aspect of each proposal to say which one may
have | arger effects or smaller, |like a specific aspect,
whet her it be, as you said, you think the inclusive
pooling, | can't -- | cannot speculate as to which one
of those aspects is the | argest aspect affecting the
results.

But the results do significantly -- they are
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significantly different. Overall, we see in California
an increase in class prices under the Cooperative's,

whi ch i ncrease the production in California, which
decrease the mlk supply -- or the -- decrease the mlKk
prices for those products, which then goes on to have
effects throughout the rest of the country.

In the Dairy Institute Proposal, the results
are very mxed. And what we see there is it really
depends nore on what the order is nore heavily, you
know, utilizing, so whether it's a cheese, they
specialize nore in cheese in that order, or if they're
nmore involved in the nonfat dry mlk and butter, so we
see decreases in nonfat dry mlk prices and the butter
prices in the Dairy Institute, and we see increases
in the cheese price and dry whey price on average in the
Institute's proposal. And those effects are seen
t hroughout the nodel on the different orders and how
they affect their prices and their production.

Q kay. So as -- as just a representation of
what the nodel provides, fair enough. So then foll owp
question woul d be does the nodel allow, if -- if there's
a procedural way to nmake the request, to -- to renove
the pooling requirenent fromthe Cooperative Proposa
and run the nodel w thout that provision?

A W -- we have nodel ed the proposal s as they
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stand, and that is how we're going to be presenting the
results.

Q So that's -- that's -- there's -- ny question
really is two parts. One is whether procedurally,
it's -- there's an appropriate way to make the request,
but just froma nodeling standpoint, does the nodel's
configuration allow for that --

MR, HILL: Your Honor, this is Brian HIIl. |

think this question has been asked and answered tw ce

Now.
MR SMTH Wth respect, M. Hill, |I'mnot
sure it has been asked. |I'm--
JUDGE CLIFTON:. M. Vetne, I'lIl allow you to

take the m crophone for a nonent.

MR VETNE: | amtold by ny coll eagues that
have been listening to the webcast that nothing Brian
H 1l says appears in the webcast. There is dead tine.
That -- that m ght be a problem

JUDGE CLI FTON: Thank you. That's very
hel pful. Because his mc was on clearly, | could hear
him Al right.

Should -- if you don't mnd, M. Smth, |I'd
like to do a little test right now

MR SMTH. Sure, absolutely.

JUDGE CLI FTON: So renenber where you are, if
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you will, and | renenber where you are.
MR SMTH It's quite nenorable, so yes.
JUDGE CLIFTON:  Yes, all right. Then let us

M. HIIl, state your nane, and then | want you
to count to ten, please.

MR HLL: Brian HIll. One, two, three, four,
five, six, seven, eight, nine, ten

MR. VETNE: 30-second del ay.

JUDGE CLIFTON: Oh. On only M. Hill's voice?

MR, VETNE: On everybody.

JUDGE CLIFTON: On everybody. GCkay. So we
have to wait. Do you have anybody on the phone who can
report back, M. Vetne?

M5. TAYLOR  Yeah, they can hear.

JUDGE CLI FTON:  Ah. A-OK  Thank you. |
appreciate this. This is wonderful to have this
testing.

So, well, we've actually noved the m crophone
to him | think sonmetinmes because he's about to speak

and we have no idea to turn the mc on, he needs to say,

"This is Brian HIIl," and when the mc is on, he needs
to say, "This is Brian Hll," and then go forward, then
we'l | be good.
Ckay. So, M. Hll, you say it's been asked
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and answer ed.

MR HILL: | think yesterday as well.

W did

talk, verify that M. Francis was going to be taking any

questions about further analysis that has to be done

with these nunbers. |"mnot sure that this witness can

answer any nore questions on this topic.

JUDGE CLIFTON: Al right. Your objection is

not ed.

And | believe that M. Smth probably

remenbers that if he is to make a request, it would be

through M. Francis, but this questioning is can

t he

nodel be run by taking out the pooling requirenent from

Proposal Nunmber 1. That's nore a technical thing, and I

woul d allow the witness to field that question.

| don't

know whet her you can answer it, but you may certainly

respond to it.
MR SM TH.  Thank you, Your Honor.
JUDGE CLI FTON:  You're wel cone.
THE WTNESS: To run the nodel w thout

i ncl usive pooling for the Co-operative's Proposal

IS

sonething that we -- it is -- we could do, but would

require, again, a significant anount of effort and tine

to acconplish. And it's sonething that it's capabl e of

doi ng.
111
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BY MR SM TH:
Q Thank you.

On -- on the -- the pooling provision, you
i ndi cated yesterday that -- that the -- the
configuration of that provision in the nodel was -- was

patterned after the Upper M dwest?

A That is correct.

Q Is it -- Iis -- can you just describe that a
little bit nore, that conparison, howit was put in?

A So we used nonthly data fromthe Upper M dwest

to estimate how nmuch Class Il, Cass IlIl, Class IV
separately, |leave the nodel -- or not -- |I'msorry,
m sspoke -- choose not to pool on a nonthly basis

because that is a nonthly decision typically, not
sonething that's easily done on an annual basis. And if

you | ook at page 21, footnote 9, you can see the

estimated equations for Cass I, Ill, and IV, mlk not
pool ed.
That's very hel pful. | thank you --

A And does that fully answer your question --

Q Yeah.

A -- or do you want nme to keep goi ng?

Q No, | don't nean to interrupt you. Please,
keep goi ng.

A Ch. And then we use -- we | ook at the nonthly
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prices and how they conpare to the annual prices and use
a distribution to say how frequently the nonthly prices

vary fromthe annual prices to the conceptual nodel.

Q The footnote actually responds to ny foll owp
so that's --
A G eat.
Q -- hel pful.
So final question, on the inpact of -- of
the -- the quota, and | -- based on everything el se we

tal ked about, you may not be able to answer the

question, but the -- the gist of my concern is inpact
nationally in the two regions in particular, sois it --
iIs it possible to determ ne whether the -- the inpact of
the inclusion of the quota provision in either nodel
only affects the internal allocation of pool proceeds as
to producers or is there sonme net consequence outside

the pool in ternms of everything we've tal ked about over

the last day and a hal f?

A The way it's nodeled, it's an internal
proceeds within the California pool. The California
production is driven off of the -- historically the

state's blend price at test that CDFA puts out and is
the closest thing that we have to it, the order.
Q So the order is internal to the --

A. It's internal.
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Q To the baseline?

It's internal to the State of California.

Ckay. Very good. Thank you very nuch.

JUDGE CLI FTON: Thank you, M. Smth.

For the court reporter, when we just had
reference to Class Il, Cass IlIl, and Cass |V, those
are Roman nunerals. And when we refer to the federa
classification system they're Roman nunerals. Wen we
refer to the State of California classification system
they're what | call Arabic and what sonebody else calls
nurmeral , but like an ordinary "1."

Al right. Wo else has questions for this
W t ness?

MR. SCHI EK: Good norni ng, Your Honor.
WIlliam Schiek, S-c-h-i-e-k, econom st for Dairy
Institute of California.

CROSS- EXAM NATI ON
BY MR SCHI EK:

Q Ms. Steeneck, | wanted to follow up on
sonething M. Smith was tal king about, and it -- just a
nuance, but as you were trying to explain to him and to
all of us, because it's a conplicated nodel, and we're
bei ng school ed by you, so as you were trying to explain
that, you seened to kind of go back to the table of the

commodity prices that the proposal of the Co-ops -- how
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it influenced comodity prices was different than the
Dairy Institute proposal and how it influences commodity
prices. And if I'"'mreading this correctly, in the Co-op
Proposal where the results are in Exhibit 5, Table B3,

it appears that on average, every -- all the commodity
pri ces decrease by sone anmount relative to the baseline.
I's that accurate?

A Yes. Yes.

Q Ckay. Thank you. And in the Dairy Institute
Proposal, which is on the sane exhibit, Table B51, the
comodity prices for cheddar cheese and dry whey on
average increase relative to the baseline, and the
commodity prices for butter and nonfat dry m |k decrease
relative to the baseline, and that decrease is

substantially larger than the decrease for those

commodities that we saw in the Co-op Proposal; is that
accur ate?

A Yes.

Q Ckay. So what | -- what | want to ask about

is getting at this issue of what's happeni ng under the
Dairy Institute Proposal that |eads to higher cheese and
dry whey, which are -- which are conmmodities associ at ed
with a Cass Il formula and Cass Il price, and the
changes in the butter powder, which are in the Class |V

price. So -- and would | be right to conclude from
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that, relative to the Co-op Proposal, there's sonething
happening in the Dairy Institute Proposal that |leads to
a bigger volune increase nationally in the production of
butter and nonfat dry mlk and a snmaller production
nationally of cheese -- cheddar cheese and dry whey?

JUDGE CLIFTON:  And for the record, please
spell dry whey.

MR SCH EK: Okay. Dry whey is two words.
First word dry, d-r-y, second word, whey, wh-e-y.

THE WTNESS: You're going to have to bear
with me through this, but --
BY MR SCHI EK:

Q Ckay.

A W're going to start by | ooking at Table B61
for the Dairy Institute, and you can see the dass |V
price -- or the Jass IV utilization nationally is
i ncreasing, which is driving down the prices of the
nonfat dry mlk and butter, and Class IIIl utilization is
decreasing. So if you |look at the table above that,
B60, you're seeing decreases in Cass I, Il -- or Cass
[1, 1ll, and IV in California across the board. Mich of

that is due to mlk no | onger being pool ed.

Q Correct.
A So -- and that separation is not there between
the -- you know, the total effect. So -- and then --
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Q Can | just ask when you say the separation is

not there --

A The --

Q -- in the total effect?

A The separation between the m |k not being
pool ed and what is going -- would have other -- if -- if

the Dairy Institute had had inclusive pooling as under
the current CDFA reqgul ations, then ml|k wouldn't have
been able to be m |k not pool ed.

Q Ckay.

A So there's that effect, and then there's al so
the effect due to price changes and fornula changes and
everything el se grouped in there. So it's kind of I|ike
our Cass | utilization change in California yesterday
that not only due to the price change, but it's al so due
to the mlk now being pooled, so --

Q "1l let you finish, but I want to cone back
to that so --

A kay. If you -- okay. So then if you go to
Table 41 in Exhibit 6.

Q Thank you. | got it.

A Geat. You can see in California that there's
a price ratio or a tradeoff, so as one price goes up,
the other price -- as the one price goes up conpared to

the other price, mlk is either going to nove into 4a or
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4b historically speaking. And so due to the effects of
there -- they are small effects in there frommlk being
all owed to pool, and then there's price fornula effects,
and all of the other effects of the Dairy Institute
Proposal that are causing mlk in California to have
this price tradeoff. So as one's going up due to all of
t he conbination of the effects of the proposal, the
ot her one is going down --

Q kay.

A -- that are pushing mlk into that utilization
and vice versa, so they feed off of it.

Q So as I'mlooking at Table 41 --
Yes.
-- and I'm | ooking at the second equation --

Yes.

o >» O »F

-- which is the log of California C ass 4a
total solids volune or use, right?

A It's utilization.

Q Utilization divided by the Cass 2, California
2, that's Arabic 2, and then that is explained by the
intercept, a dummy variable from 1999 onward, and --

A vell --

Q -- and then the log of the nonfat dry mlk
whol esal e price index divided by the cheddar cheese

whol esal e price index, and the estimate is positive. So
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what does that nean? So if the nonfat dry mlk price is
hi gher than the cheddar price --

A It increases nore.

Q -- we're going to have a higher utilization 4a
relative to 2, right?

A The relative to 2 in there is because it's --
this entire section of 41 tables are estimated together
as conpositional regressions, so to the division of 2 --
| don't want to get into the nitty-gritty of the math
unl ess you really, really want ne to, but that is --
that is the -- the constraint -- constraining part of
t he equati on.

Q You expl ai ned that yesterday --

A Yes.
Q -- it's backing out fromddass 1 and then
you're constraining it so that it can't -- can't end up

wth nore use than there is total production

A Exactly, that's why that's in there.

Q All right. So -- so we're getting back to,
then, the price effects of the Dairy Institute Proposal
being different than the --

A W are.

Ckay. And so the Dairy Institute Proposal has

| ower prices for 4b, 111, Federal dass Ill under the
formula in the Co-op Proposal; is that correct?
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A Can you restate your question?

Q Ckay.

A. Sorry.

Q So the price fornulas in the two proposals are
different for Cass IIl and for Cass |IV?

A They are.

Q And is it fair to say the Cdass Il proposa
fromDairy Institute generates a |lower price than the
Cass Ill formula for -- is that what -- I'mtrying to

under stand when you tal k about price differences --

A. Yes.
Q -- if that's what you're referring to.
A. Yes. It -- there are a lot of -- there are a

nunmber of changes in the proposal, and all of them have
effects on the outcone, but the difference in the price
formul as woul d be what | woul d specul ate woul d be the
difference that we're seeing. | shouldn't specul ate.

Q Al right. Al right. That's fine.

But your estimated anal ysis woul d show, then,
that with regard to that mlk that's not in the pool,
that when the price of 4a is high relative to 4b, nore
of that mlk is going to end up in, a, butter powder
producti on?

A Yes.

Q And vi ce versa?
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Yes.

Ckay. Al right. Thank you. | understand
now.

Changi ng topics.

G eat.

Because | think we've exhausted that one.

Just so -- I'mgoing to stay with that,
actually, that page. So that | can understand nore
about how the nodel conponents are put together and why
they're put together the way they are, | just wanted to
kind of go through a few questions, and |I'm going to use
40 -- this Table 41 as ny case to kind of understand how
t he nodel s wor k.

So in Exhibit 6, you have the conpositiona
regressi on equations, | guess those run from page 26 to
31, depending on the region.

So that data, the data in the explanatory
variables in termof the paraneters you're estimating is
for what tinme frane again? Is it 2000 forward? Is it
1980 forward? [|I'mtrying to renenber what you said
yest er day.

A For the conpositional regressions where mlk
is being classified or allocated, it's 2000 forward to
match with the change in order reform

Q  2004?
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A 2000 - -

Q For war d.

A -- forward.

Q Ckay.

A Sorry.

Q So -- and it's annual data?

A Yes.

Q And so there are 14, 13, 14 observations?

A Correct.

Q kay. | -- | notice that you have included a

coupl e of dummy variables. Let's just |look at the first
equation, but there's -- there's a dummy variable in
each one of these equations. Can you tell ne what those
were intending to represent or nodel ?

A The dummy variables in the nodel represent a
nunber of things. They can represent structural

changes. They can represent plant closures. They can

represent outliers. So it's -- it's any nunber of
t hi ngs.

Q Ckay.

A Pol i cy.

Q So you included themin the nodel as

expl anatory vari abl es because presumably you thought

they were inportant. |Is -- by including those
vari ables, are you -- does this -- in your view, does
250
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that inprove the performance of the nodel in sone way

versus | eaving them out?

A. Yes.

Q Ckay. So does it -- does it have an inpact or

mght it have an inpact on the ability to get
good estinmates, accurate estinmates of sone of
expl anatory vari ables, |like the nmain one here,
the -- in the first equation, it's the frozen

products CPI over all of the dairy product CPI

really
t he ot her
whi ch is
dairy

, and

you're estimating a paraneter on that. |'m assum ng

when you put the dummes in there, your expectation is

that it will lead to a better estimate of all the
paraneters; is that correct?

A Yes.

Q Actual ly, that |eads ne to another question on
that. So in that sanme table, | notice that there's CPI

data used to represent the frozen and other dairy

product prices, and then in the 4b total solids

equation, there's also other dairy products CPl all.

There's no CPl information in the 4a. I"m --

is there a

particul ar reason for that or just not available or --

A So the frozen dairy product CPl is proxy for

the frozen products price, and then divided by CPl al

to neke it real or to not make it nom nal . In the case
bel ow t hose, since they're a ratio of prices, there's --
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Q kay. Good explanation. And just for the
record, CPl, the letter C capital C, capital P, capita
I, stands for Consuner Price Index; is that correct?

A Correct.

Q Thank you.

JUDGE CLI FTON: And 3b and 4a that you just
referred to?

MR. SCH EK: 4b and 4a are Arabic nunerals

with the letter afterwards, small letter afterwards.
JUDGE CLIFTON: | thought | heard 3b. It was
only --
MR SCHEK If it was -- if | did, I
m sspoke.

JUDGE CLIFTON: Al right. So what you were
tal ki ng about, just for those of us who don't know
California, what is 4a and what is 4b?

BY MR SCHI EK:
Q Probably be a good question for the witness to
answer it on the record.

Wuld it be correct to say that Class 1 in
California, with an Arabic 1, is roughly equivalent to
Cass | with a Roman nuneral in the federal orders?

A Roughl y, yes.
Q Yeah, okay. And in California C asses 2,

Arabic nuneral, and C asses 3, Class 3, Arabic nuneral,
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are roughly equival ent taken together to federal order
Cass Il, wwth a Roman nuneral ?

A Yes.

Q Ckay. And Cass 4a in California, with an
Arabic nuneral, is roughly equivalent to federal order
Cass IV, with a Roman nuneral ?

A Yes.

Q Ckay. And lastly, Cass 4b in California,
with an Arabic nuneral, is roughly equivalent to C ass
1l with a Roman nuneral in the federal order systen?
Yes.

Ckay. So we got that on the record.

There's al so a table.

O >» O »P

And there's also a table so it's on there.
JUDGE CLI FTON:  You know, next time -- and |
hope | get to do these often, they're ny favorite kind
of hearing -- I'"'mgoing to start with an econom st
talking to the economst. It's very hel pful.
MR, SCH EK: Ckay. You haven't heard it al

yet, soO --
BY MR SCHI EK:

Q Ckay. So thank you for the explanation on the
CPI. That was very hel pful.
| want to change topics a little bit again and

return to a point that M. Beshore brought up yesterday.
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In particular, I want to ask about the question of
statistical significance in estimtes and esti nated
paranmeters in the nodel and what statistical
significance neans froma -- froma statistical basis.
| -- | believe you noted yesterday that for

t he conpositional regression for non-fluid mlk use in
California, so again | ooking at Table 41, Exhibit 6, you
originally specified that C ass 4a and C ass 4b,
California class equations, with an explanatory vari abl e
paranmeter estimate that was a ratio of the whol esal e
comodity price for that particular relevant commodity,
so let's say it's 4a, you're |looking at a butter or
nonfat mlk -- nonfat dry m |k powder price, divide by
the corresponding class price, so it would be |like 4a
class price, that -- so you -- you initially specified
it in that way.

A | also tried that for Cass 3, Arabic nuneral.

Q kay. And -- and | believe you said -- well,
you did incorporate that sane concept in your -- the
non-fluid mlk use estimtions for sone of the other
regions, like Order 30, for exanple, right?

A Yes.

Q But in the case of California, aml right that
you found the paraneter estinmate for that particul ar

variable ratio, the paraneter estimte was not
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significant;

is that correct?

A That is correct.
Q Ckay. So | want to ask you a few questions as
to why, | guess nore generally an estinated paraneter

m ght be found to be not significant.

sense. |f you understand what

said it correctly.

I f that makes

|"mtal king about. If |

A Yes, | understand --

Q Ckay.

A -- what you're sayi ng.

Q Ckay. Wien we say a variable is statistically

i nsignificant,

and this is fromwhat you were tal king

about yesterday, and I want to make sure | understand

it, is it correct to say that we nean that there is not

sufficient statistical

hypot hesis that the estimated paraneter

evi dence to reject a nul

actually has a

real -- in the real world has a value of zero?

A Yes.

Q Ckay. So -- so let's talk about nore
generally, not specifically this equation, but in
general, is the reason an explanatory variable is found

to be insignificant in the statistical sense is because,

and | believe you had tal ked about this yesterday, that

t he standard devi ati on,

estimated standard deviation in

t he nodel of that particular paraneter estinmate is |arge
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or wide variance relative to the nodel estimate. |Is
t hat appropri ate?
A " mnot sure | spoke exactly about that
yest erday, but yes --
Q kay.
A -- that is appropriate, what you just said.
Q Ckay. So -- so we have a |arge variance on a

particul ar paraneter estimate relative to the actual

value of the estinate, and that |eads to a weak or
failure to reject in all hypotheses?

A Yes, sO just because -- as | was saying
yesterday, and I -- | don't think |I used the technical
ternms because | realized | was naybe getting in over --
| didn"t want to --

Q Ckay.

A -- hurt people's -- didn't want to nake it too

difficult, but there is two types of errors, Type |

error and Type Il error. And Type | error is where you

incorrectly reject the true null hypothesis, so

getting a false positive. And a Type Il error

you're

s where

you fail to reflect a false null hypothesis, and that's

a fal se negative.

So when we are | ooking for statistical

significance, we're not accepting a null hypothesis or

we're not accepting an alternative hypothesis. W're
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not saying yes, there's a -- you know, we're saying that
we have enough statistical evidence when we say that we
are going to reject a null hypothesis that we believe
that there is an economc relationship here.

But just because we cannot reject the null
hypot hesis, this doesn't necessarily nmean that there
isn't arelation. And | think that's where you're going
with this.

Q You read ny m nd.

A And so -- but we want to mnimze it, we're
going to mnimze one of those errors, we don't want to
say there's a relationship where there isn't one. W're
nore inclined to say there isn't a relationship if there
could still possibly be one. If we want to mnim ze one
of those errors, we want to mnimze saying that there's
a relationship when there isn't.

Q So followng up on that, if you were to --
again, this is a -- nore of a hypothetical, but if -- if
you have a theoretical relationship that in a | ot of
cases has been proven true in a lot of industries, and
you put that into a nodel that you estinmate because you
think the theory should apply everywhere el se -- you
know, it applies everywhere else, it should apply here,
and you don't find it to be statistically significant in

ternms of being able to reject the null hypothesis.
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A. Yes.

Q There could be a | ot of reasons why that would

be the case?
A. Yes, there coul d.

Q One might be that not all the -- all the

expl anatory vari abl es, the conplete set of things that

I npact a dependent variable have been included in a

nodel , that m ght be one of them correct?
A There could be many, many, nany.
Q Ckay. And anot her m ght be you m ght not have
enough observati ons?
A Anot her could be the differences between the
California and the federal order systens --
Q kay.
A -- SO -- but the list is long as to why those
could be or couldn't be, and --
Q Ckay. Thank you. | have no further
guesti ons.
JUDGE CLI FTON: M. Schiek, before you sit
down, you have a Ph.D.?
MR, SCH EK: | do.
JUDGE CLI FTON:  Yeah.
MR. SCH EK: | do, yes.
JUDGE CLIFTON: | -- when you all come forward
and i ntroduce yourselves, don't be bashful. If you
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should be referred to as Dr. Schiek, don't let ne fail
to do that. So, Dr. Schiek, thank you.

MR SCH EK: Thank you.

JUDGE CLI FTON: Who el se should -- oh, should
we take a break? That's intense. |It's 10:33. Do you
want about 15 minutes? Yes. Okay. Please cone back at
10: 47 -- 10:48. 10:48.

(Wher eupon a break was taken.)

JUDGE CLIFTON: Al right. This is Judge
Cifton. W can go back on record. It's now 10:50 in
t he norni ng.

Just a comment about M. Hill's m crophone.

H s m crophone is turned off when he's not using it, as
is mne, and this elimnates feedback that would
interfere with the spoken word fromthe mcs that are in
operation, so there's a good reason why we should alert
t he sound man that we are going to be using our mc,

whi ch we can do by saying, "This is Brian HIIl" or "This
is Judge Cifton." Let himget it turned on, and then
start again.

Al right. M. Steeneck, before | ask if
anyone el se has questions for you, do you have anythi ng
in addition that you'd like to bring up from yesterday
or today so far?

THE WTNESS: Yes. | would like to respond to
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Chip English on sone clarification.

So | | ooked at the out-of-state mlk data
that's entered in California in its aggregate that |
recei ved, and the data does not include that plant data
in Nevada, so it has not been aggregated into that --
that nunber, it is only bulk mlk that's comng into a
California plant. So -- and that data, since it's for
only a small nunber of plants, is proprietary and cannot
be i ncl uded.

JUDGE CLI FTON: M. English, do you want to
ask any foll ow up questions?

MR. ENG.I SH: You had to offer. Chip English.

CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Just to connect A and B -- is the mc on?
Hello. Sorry. Chip English.

Just to connect dots A and B, you said the
mlk is not included fromthe plant conming in from
Nevada. |If thereis mlk comng in froma plant other
t han Nevada, since you said it only includes bulk mlKk,
I conclude that it also doesn't include any other mlk
comng in fromother |ocations other than the particul ar
plant in Nevada; is that correct?

A It doesn't include any mlk that would be

comng in fromout of state that was processed in a
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pl ant out of state.
MR. ENG.I SH: Thank you.
JUDGE CLI FTON: Who el se has questions for
Ms. Steeneck?
CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvi n Beshore, | have just one sinple
i nformati onal question, | think.

On the tables on -- on the Exhibit 6, and
I"m-- just happened to be on page 31, which is Table 41
and 42.

A. 42. Sorry.

Q It's okay. In a nunber of those equations,

t he phrase "whol esal e price index" is used, "cheddar
cheese whol esal e price index, nonfat dry m |k whol esal e
price index." What -- what data set does that -- does
that refer to?

A So we -- in the nodel, for exanple, in --
let's just flip back a page and | ook at Order 33, Table
37. We were using the Class IIl price, which is a per
hundr edwei ght price versus a per pound price, and so to
equal i ze or level the playing field in the price

changes, we took a price index of the two prices. So

where -- | can't renmenber what year we said is the base
year, | want to say it was 2000, but don't hold ne to
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that, but it's the base year of a hundred price index.
Q So what set on Table 37, "cheddar cheese
whol esal e price index," what cheddar cheese infornation,
whol esal e price informati on was used to generated that
i ndex?
A The AMS, previously NASS, weekly was then
converted into nonthly and then averaged annually.
Q Yes. Ckay. Thank you very nuch

And that would be the sane for nonfat dry

mlk --
A Yes.
Q -- or butter in here? Thank you.

JUDGE CLI FTON: Wen you say previous -- this
is Judge difton. Wen you say previously NASS, does it
have a new nane?

THE W TNESS: No, previously NASS reported the
prices, and then in | want to say 2012 we took it over
over at AMS reporting the prices.

JUDGE CLI FTON: Thank you.

Who el se has questions for Ms. Steeneck?

MR. VETNE: John Vetne for Hi | mar Cheese.

CROSS- EXAM NATI ON
BY MR VETNE:
Q I"'min the sane position | was yesterday. |[|'m

the fourth-grader attending a college class so I'm
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trying to understand here.

My questions were stinulated by your dial ogue
wth Bill Schiek. | think you were referring to Table
B60 which is the | ast page of Exhibit 5 and conpari ng
that to B12, both of which refer to class utilization
changes in California under the Proposals 1 and 2.

Look at B60 first. | just want to make sure
my understanding is correct so | can process it as we go
along. Under the Dairy Institute Proposal, Cass Il
utilization goes down; it does not do so under Table Bl12
under the Cooperative Proposal. M understanding was --
I'"mlooking for an affirmation as to whether ny
understanding is correct -- is that the volune of d ass
Il close down in Table B60 in substantial part, maybe
totally, but in substantial part because the Dairy

Institute Proposal allows depooling; is that correct?

A Yes, it allows m |k not pool ed.
Q kay. So the volunme, mllion pounds vol une of
Cass Ill in the estimated California pool under the

Dairy Institute Proposal goes down, correct?
Yes.
Q Whi ch does not nean that the volune of mlk
used to produce cheese products in California al so goes
down; is that correct?

A It does not inply that, no.
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Q kay.

A But that difference or separation between the
two, it's not separated --

Q Ckay.

A -- here.

Q For other tables of the -- of Exhibit 5, you
referred to vol unes not captured in a specific pool as
moving to unregulated mlk. Wuld that al so be true
her e?

A Yes, this mlk would nove to the unregul at ed
pool .

Q So the -- the nodel as described in Exhibit 6,
whi ch shows a map, various geographical areas including
Unregul ated West, which we identified as Montana and
Womng, is it basically in that pool that this
unregul ated mlk shifts to?

A So the unregul ated pool on this classification
policy level of the nodel is very abstract, it does not
necessarily limt it to a location. It is the mlk that
is in the Unregul ated West, there's also the mlk in the
Former Western, you know, that isn't been pooled on one
of the federal orders. |It's Gade B mlk. [It's al
sorts of mlk that is not pooled across the country. So
all of the mlk across the country that is not regul ated

Is put into that pool.
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Q kay. So for that -- for all of the other
pools, say Figure 1, Regional Supply Areas, there is a
geogr aphi ¢ connection as shown on the map, the mlk, the
mlk that's received, the mlk that's put into class,
but for unregulated, it's not so nuch geography as sone
ot her characteristic?

A So | want to be sure and clarify sonething.
The map on page 2 of Exhibit 6? 6.

Q Yes.

A Shows the m |k production region | evel or the
farmlevel, and then there's the classification policy
| evel where we're | ooking at the orders and pools, which
you can see on page three. And those are based on the
federal orders, the actual boundaries of the federal
orders and the actual boundary on California, which is
not on this map, but it's obviously the state
boundaries. And then all of the areas that aren't
covered by the federal areas, that don't have m |k
pooling on the federal orders or on California would be
in that unregul ated abstract pool that we're discussing.

Q Ckay. And would that also carry over to Table
B61, National Class Uilization Changes under the Dairy
Institute Proposal, would that |ike Table B60 |imt
Cass Il mlk to mlk that is actually pooled in a

regul ated system under the estinmates?
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A No. So an assunption is nmade in the nodel
that the unregulated mlk, first there are three
separate fluid demand equations that are regionally
based, and when | say regionally based, | nean actually
on a geographic region, that estimate fluid demand for
the unregul ated that takes it off the top of the poo
and it's sumred up for Cass | utilization. And then
the remaining Cass Il, Ill, and IV, Roman nunerals, are
assuned to have a simlar class breakdown to the rest of
the country for the purpose of being able to derive a
class -- a supply for the products across the entire
nati on.

Q Ckay. So ny current understanding, then, is
that Table B61, Cass IIl, for exanple, includes all of
the nation's mlk production used -- used to produce
cheese, whether it's regqulated by a federal, state, or
no marketing order at all?

A That is correct.

Q And so what ever has been depooled in Tabl e B60
woul d be recaptured in Table B61?

A The -- anything that has been depooled in
Tabl e 60 woul d be recaptured in the unregul ated pool.

Q Which is part of Table B61?

Correct.

Ckay. Now, I'mway out of ny el enent, which
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is why |I'masking the question. You asked -- you talked

alot with Bill Schiek about Table -- Exhibit 60 --
Exhibit 6, Table 41, page 31. | don't know how to read
this, but you -- you made a comment in referring to the
colums in Table 41 that tell you and tell Bill Schiek
as one goes up the other one goes down. Do you recal

t hat ?

A Yes.

Q Ckay. Is that the columm that shows
"Estimate"?

A It is --

Q Which colum do | ook at at least to
determne direction that sonething is going up and
sonet hing is going down?

A Ckay. So "Estimate," what you're | ooking at
is, for exanple, is let's say California C ass 4a, that
one.

Q Yes.

A If you're looking at .7311 is the estimte,
which is positive. So what we're saying is as the
nonfat -- sorry. As the nonfat dry mlKk price goes up
conpared to the cheddar cheese price, we woul d expect
nmore mlk to go into Class 4a relative to O ass 2.

Q So -- okay. So |ooking here, then, the nonfat
dry mlk price goes up .73, cheddar cheese .05 or .06,
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so nonfat dry mlk is higher, therefore you woul d expect
mlk to nove to nonfat dry mlk use?

A If the price of nonfat dry m | k goes up higher
t han cheddar cheese, then you'd expect nore mlk to nove
into dass --

Q And -- and this --

A -- 4b.

Q -- indicates --

A O 4a.

Q -- indicates that relationship one is higher

than the other, so you would see that novenent?

A It's a price ratio.

Q And the price here for 4a is higher, is that
right, the ratio? Do you show one noving up relative to

t he ot her?

A So if you see -- show one noving up relative
to -- if you show nonfat dry m |k noving up nore than
cheddar cheese, then nore milk will go into nonfat dry

mlk or in this case O ass 4a.

Q And what nunbers do | |look at to determ ne
t hat that has happened here?

A The . 7311.
Rel ative to --

There's only one coefficient on that.

o > O

Ckay. And is there a cheddar cheese
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coefficient?

A So if you look at California O ass 4b, total
solids, and you | ooked at the cheddar cheese whol esal e
price over the nonfat dry m | k whol esale price, you can
see the .0592.

Q Right. And what do those two nunbers conpare
one to the other, what does that tell you? Anything
about directional market behavior?

A It tells you that nore mlk will nove into
nonfat dry mlk as the nonfat dry m |k noves up conpared
to the cheddar cheese whol esal e price because it is a
| arger positive than the positive effect of the cheddar

cheese price noving up into the nonfat dry m k.

Q kay.

A Does that --

Q That's -- that's sort of what | thought.
A Is that what you're asking?

Q Thank you.

Then | have a question. So as a general
matter -- matter, if Cass IIl price is higher than the
Class |V price, Roman nunerals, federal system you
woul d expect mlk to nove into cheese-naking, correct?

A Yes.
Q kay. And the sanme would be true in

California, Arabic nuneral, if 4b price were higher than
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the 4a price, you would expect mlk production to nove

to 4b?

A Yes, but these are relative changes in their
prices.

Q kay. Now, let ne posit this scenario to you:

Assum ng a period of tinme in which there is a high price
for mlk used to produce cheese, which is federal class
[11, California 4b.

A l'"msorry, can --

Q Assuming that there is a period of tinme in
whi ch there is a high regulated price for mlk used to

pr oduce cheese.

A Ckay.

Q Ckay?

A So higher Class Il price.

Q H gher Class IIl price, so let's just talk

about that. Substantially higher than Federal C ass IV,
but the Class Il price achieves that high | evel
significantly because of a whey pricing factor that nost
buyers of mlk to nake cheese don't neke in their plant,
and if they receive mlk, they will make cheese at a

| oss, and therefore they make busi ness decisions not to
accept nore cheese because every hundredwei ght they
receive is going to cost them noney. Let's say that

happened, would that be reflected in your nodel ?
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A " mgoing to need you to repeat the question
so | can give it plenty of consideration.

Q Ckay. Here's --

A So |l can wite it down.

Q Here's -- here's the scenario. |If for a
period of time a significantly high -- there was a
significantly higher Cass Ill price than Cass |V,
ordinarily your nodel would nove mlk to Class II1l, but
if for that period of time the Class IIl price was high

because of a high whey val ue assigned to the dass |11
formul a, and buyers of mlk to make cheese do not nake
whey product but nade sonet hing el se which caused the
mlk to be too costly for them because they woul dn't
recover their manufacturing costs and therefore rejected

mlk to nake cheese, would the nodel capture that narket

practice?

A So | first want to clarify sonmething in Table
41.

Q kay.

A It's -- the price changes relative to each
other, so let's say hypothetically the Cass IIl price

is alot higher than the Cass IV price, but let's say
the Cass IV price starts to conme up a little bit.
Okay? Then that's a relative novenent conpared to the

Class Ill price, Cass Ill price remai ns unchanged.
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Then nore mlk would start to nove into ass IV. So
even if they're substantially different, if that d ass
IV, or inthis case the nonfat dry mlk is increasing
versus the cheddar cheese price that's staying the sane,
that's still going to drive nore mlk in the 4a. Ckay?
| just want to clarify.

Q That nakes a lot of sense to ne. Thank you

A Ckay. That being said, so what is in the
nodel is as a Class Il price goes up, the production of
cheese goes up, and then because the production of
cheese is going up without a change in denand, the
cheese price would go down, which would then | ower the
Class Ill, so that is the loop that is built into the
nodel .

In some orders, the dry whey price is a factor
in driving the Class IIl utilization, and in other
orders or pools it is not.

Q What is there about sonme markets that woul d
drive it in some markets and not drive it in others?

A Thi s goes back to our statistical significance
conversation that we've been having where we found a
statistically significant historic relationship between
those dry whey prices over the Class Ill prices and
where we did not.

Q Just -- just as --
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A But that doesn't necessarily nean it is not a
factor.

Q Just -- just in a plain, sinple English basis,
you would agree with nme that a nmanufacturer of anything
t hat cannot recover costs is not going to stay in
busi ness | ong? Rational just econom c decision is to
stop doi ng what nakes you | ose noney, correct?

A If you are on a very basic level. There are a
| ots of economic factors that -- you know, |'ve heard
peopl e run busi nesses at | osses and things, but for the
nost part, econom c theory says, you know, if you're not
maki ng any noney, you're not going to stay in business.

Q In fact, the whole nodel is -- is -- reflects
rati onal econom c decision-making in the aggregate of
producers and processors. As producers nake nore noney,
prices go up, produce nore mlk, prices go down, you
know, you're not going to |ast, correct?

A Correct.

Q And when you talk about in sone narkets whey
dependent, sone narkets not, would that -- would it be
correct to say that in sone nmarkets where mlk to nmake
cheese would not be rejected as nuch, it would be those
markets in which cheese makers use the whey products
that drive the regulated price, whereas in other markets

maybe they use sonething el se and don't recover those
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whey costs? Wuld that be one distinction between

mar kets where it's a factor and markets where it's not?

A | can't specul ate on that.
Q Thank you.
JUDGE CLI FTON: Lawyers have all -- this i
Judge difton. Lawers have lots of different ways

maki ng their point.

S

of

Al right. Wat other questions do we have of

Ms. Steeneck?
M. HII.
MR HLL: Brian Hll.
REDI RECT EXAM NATI ON
BY MR HILL:

Q Ms. Steeneck, do you recall yesterday bein
asked about California mlk production either projec
or actual for the years 2013 through 20167

A Yes.

MR, HILL: Your Honor, |I would like to mar
docunent as Exhi bit Nunber 7.
(Wher eupon Exhibit 7 was narked for

I dentification.)

g
t ed

k a

MR HILL: The docunent is entitled California

M|k Production fromthe USDA Agricul tural WMarketing
Service Dairy Program Regi onal Econom c Basel i ne.

Does the witness have a copy of this?
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THE W TNESS. Yes.
BY MR HILL:
Q And do you recogni ze this docunent? Wat is

it? Can you tell us?

JUDGE CLI FTON:  Just -- just a nmonment, M.
HIll. W're getting copies distributed so --

MR HLL: GCkay, I'll wait.

JUDGE CLIFTON: -- we'll hold on, then

everyone can | ook.
Rai se your hand if you want a copy of Exhibit

7 and don't have one yet.

M. HIl, you may proceed.
BY MR HILL:
Q So, Ms. Steeneck, can you in your own words

tell us what this docunent shows?

A Thi s docunent shows the California mlk
production from 2014 to 2016 in billions of pounds for
the baseline that we set for the benchmark esti nates
between '13 in an actual, and 2014 through 2016 are
pr oj ect ed.

Q And did you prepare this docunent?

A Yes.

Q And did you prepare it in answer to the
guestions that were asked of you yesterday about this

topi c?
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A Yes.
MR HLL: If there are no issues with this
docunent, no objections, | would like to enter it into

the record as Exhi bit Nunber 7.

JUDGE CLIFTON: First of all -- this is Judge
-- this is Judge difton.

First of all, | thank you for the work that
went into it. This is wonderful that you were able to
produce this today.

Who woul d |i ke to ask questions of
Ms. Steeneck before you determ ne whether you have any
objection to it being admtted into evidence? There is
no one.

s there any objection to the adm ssion into
evi dence of Exhibit 7. There is none.

Exhibit 7 is admtted into evidence.

(Wher eupon Exhibit 7 was admtted

i nto evidence.)

JUDGE CLI FTON: Who woul d li ke to ask
guestions of this witness now that you have this
addi ti onal information?

MR ENGISH Chip English. It had to be
| owner .

111
111
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RECROSS- EXAM NATI ON

BY MR ENGLI SH:

Q Thank you very nmuch. | think you had a couple

requests, but obviously one of themwas mne, so | -- |

appreciate it. | do note, and I think I know the

answer, but first let me just -- you didn't provide 2017

t hrough 2024, correct?

A. That is correct.

Q Ckay. But would it be true that what one can

do is go, for instance, to Table B5, which is the mlk

producti on changes in the Co-operative Proposal, and for

2017,

t he change is 0.32 billion pounds.
A | have not got to that table yet.
Q " m sorry.
A Go ahead.

Q So if I took the colum for 2017 for

California mlk production in Table B5 on page 27, and

t hat

t hat

nunber is 0.32 in a positive direction, if | added

to 50.9, the 2017 for what the nunmber -- npdel used

or cane up with the nunber for the Co-op Proposal, would

t hat

give ne the -- what that did with the systenf
A No.
Q No, it would not.

A So | ooking at .32, that would be in addition

to the 2017 nunmber that is not |isted.
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Q | thought the 2017 -- so what -- so you're
saying we're mssing a nunber still, or mssing a year?

A It was ny understanding that we were requested
to provide 2013 through 2016.

JUDGE CLI FTON: That's correct, but --

MR. ENGLISH: It may have have been the
| awyers thought that that neant that you got to 2017.
No, it's not?

JUDGE CLI FTON:  No.

MR. BESHORE: This is what | asked for.

MR ENGLI SH  Ckay.

JUDGE CLIFTON: Yeah. But while you're
tal king about this, M. Steeneck, when you -- when you
| ook at this Table B5, and you look at California mlKk
production, and you find the 0.32 change shown in 2017,
that's a change from what ?

THE WTNESS: The 2017 basel i ne nunber for
California m |k production.

JUDGE CLI FTON: Ckay.

Go ahead, M. English.

MR ENG.ISH. So | believe ny request was
actually for the full range, so it would have i ncl uded
2017, and maybe that just got lost in the translation
and everyt hi ng.

JUDGE CLIFTON: | never heard that request.
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So let's assune that's what you want, you are requesting

it?
MR, ENGLI SH:  Yes.
JUDGE CLIFTON: Is it -- is it --1is
it already avail able in what we have, M. Steeneck?
THE WTNESS: No, that is not in what is
already available in Exhibit 5.
BY MR ENGLI SH:

Q And | apologize if ny request was

inarticulate. | thought the way | phrased it actually

was to be inclusive all the way through 2024, which

woul d have necessarily been 2017, but | may very wel

have been inarticul ate about it, so let me --

I"mtrying to mnimze the burden of requests,

so if we had one nore columm for 2017 --
A Yes.
-- could one then do what | just tried to
whi ch was add - -
A Exactly.

do,

Q And for any of the proposals, | could do that

and we could create a chart for oursel ves?
A So hypothetically let's say 50.90 was for

2017, then you would add .32 for the production.

Q kay. And then -- and then for the next year,

| would add another 0.41?7 O is it -- is 0.41 added to
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the 2017 nunber only?

A So each -- each nunber that you're seeing
here, the .2 -- or .32 is for 2017, .41 is for 2018. So
those are the -- that's the additional anount of mlk
production that there would be, the change away fromthe
baseline than there was so --

Q So --

A For that year.

Q So going back to nmy question: Assumng for a
noment that we had 2017, it was -- what nunber did you
assune?

A | assuned the 2016.

Q Ckay. So if you assune the 2016 nunber
actually is the 2017 nunber, you agree with ne that then
you could add .32 to get the 2018 nunber?

A No, no, no, no, no. To get to the 2017
nunber. So -- so what we do with the nodel is we say
this is the baseline nunber. GCkay. And as you
menti oned yesterday, these are relative changes away
fromthe baseline. So we make all of the adjustnents
asked in the proposal, and then we say, okay, what's the
nunber now, so -- let nme see. |If we add .32 to 50.09,
what ever that nunber is is what woul d have been the
result of the Cooperative -- Cooperative Proposal's 2017

nunber .
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Q kay.

A So that's the difference between the baseline
and the proposal.

Q Ckay.

A For 2017 only.

Q Ckay. Assuning again that the baseline for
2017 were 50.9, what would you do for 20187

A There woul d be a different baseline nunber for
2018 that woul d have been projected by the formulas and
set as the baseline nunber.

Q kay - -

A And then the proposals are --

Q Ckay. I'magetting it now | think that's why
I think yesterday, whether inarticul ate or whatever,
was asking for the baseline for 2017, 2018, 2019, 2020,
2021, '22, '23, '24. So the baseline nunbers, so that
we could | ook at what the change applies to. And | -- |
ei ther repeat the request or | make the request now if
sonehow | didn't make it yesterday.

A They -- they -- they are good. Yes.

Q Ckay. Thank you.

Now, as long as |I"'mup, and | want to go back
sort of maybe to the very beginning of all of this,
which is the projected nunber for 2014 --

A Yes.
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Q -- is higher than what turned out to be the
actual, correct?

A That is correct.

Q But for purposes of conparing the inpacts of
the various proposals, that's irrel evant because you're
using the sane baseline, correct?

A Yes.

Thank you.

JUDGE CLI FTON: Wio el se has questions -- this
is Judge difton.

Who el se has questions for Ms. Steeneck now?

RECROSS- EXAM NATI ON
BY MR BESHORE:

Q Thank you for providing this information,
Ms. Steeneck.

Soin-- wth respect to M. English's |ast --
| ast question, if you assune that -- well, we know that
actual production in California in 2014 was | ess than
t he baseline projected anount here. It was 42.4, |
bel i eve, versus 44.8 projected. And we know t hat
production in California in 2015 has actually declined
year over year from 2014 so that, you know, the -- the
actual production out there is nmuch different than the
basel ine projections going into -- going into the nodel.

Is it your testinony that that nakes no difference
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what soever with respect to the relative outcones of the
nodel one proposal versus the other?

A The baseline sets a base -- a benchmark, and
so then when you nake the changes of the various nodel s,
you' re | ooking at the changes, the relative changes from
that, so -- | would say yes, that's ny -- the
concl usi on.

Q Well, intuitively to a | ayperson
non- econonetrician, okay, it would seemto ne that in a
regi onal nodel projected out over tine, if the relative
production in one region such as California was | ess
than -- in actuality was less in relation to another
region, say the Upper Mdwest, than the baseline
proj ected, and you've got this regional interacting
nodel , intuitively, | would think that those differences
in relative production would have sone i npact on how t he
nodel works over tine. |Is that intuition incorrect in
t he econonetrics?

A In a nodel where we are using the npst current
data that we have when we projected it, which we stay --
we mai ntain or have the consistent projections wth the
USDA agricultural projection forecasting period.

Q Right, | understand that.

A That is the policy that we use and the way we

do the policy inpact analysis.
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Q kay. You use the best information that's
avai lable to you at the time, | understand that. I'm --
and | -- | don't have any question about that at all.

My question is nore along the lines of sonme of you were
asked -- earlier were asked by Dr. Schiek or M. Smth,
that in ternms of theory, if you ve got -- if you have
different, you know, production relationships -- if you
had a baseline that had different production
relationships in the regions, wouldn't it tend to
generate different inpacts?

A How t he nodel would change if | had 2014
actual data in there versus howit is set up from-- and
projecting with only data to 2013, which is the current
departnent standard, | can't specul ate on how t hi ngs
woul d change.

Q Ckay. And you don't have any -- |'m not
asking you to specul ate, but to use your professiona
experti se and judgnent, which you have denonstrated to
be very know edgeabl e and quite, you know, capable in
the field, you don't have any -- any real judgnent about
t hat ?

A | don't, I don't want to specul ate on that.

Ckay. Thank you.
MR, SCHI EK: Qops, did | just disconnect your

power cord?
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Bill Schiek, Dairy Institute California.
RECROSS- EXAM NATI ON
BY MR SCHI EK:

Q Ms. Steeneck, | just want to nmake sure
understand the role of the baseline analysis in doing
policy analysis, so | had a couple questions about that.

So when you -- when you estinmate baseli ne,
you're estinmating, you're projecting based on your
hi story of the data that you use to estimate all the

equati on paraneters; is that right?

A Yes.

Q Ckay. So -- and you don't know the future --
A No.

Q -- SO you can't predict what m ght happen

to -- you know, there could be a drought in Wsconsin or
a freeze in Mnnesota that destroys the alfalfa crops
and m | k per cow kind of goes down, that's not sonething
you're trying to do, you're not trying to see into the

future with this analysis really?

A No.
Q Ckay.
A So as | stated in ny testinony, we use

hi storic weather patterns so what we've historically
seen. |f a drought happens in 2018, | don't try to work

of f that.
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Q Right. So in ternms of going forward, you're
bei ng kind of internally consistent with the nodel wth
respect to the past, wth respect to what's been
observed historically?

A Yes.

Q kay. So then is it fair to say that when you
establish a baseline and then you | ook at the inpacts of
different policies relative to that baseline, you are
maki ng a statenment about the inpact of the policy with
or without, in other words, with the policy in place
versus without the policy in place, as opposed to sort
of a before and after where you're -- you're saying this
I's what happened before and this is what's going to
happen after? |Is that -- is that accurate or am|
muddl i ng the question too nuch?

A | -- I think I understand what you're asking.
So the baseline | ooks at current policy and what we
forecast under the current policy, and then the changes
away from the baseline show what we forecast if that
policy were to take pl ace.

Q Uh- huh.

A O that policy change were to take pl ace.

Q kay. So using the data that you' ve used up
to the point it was available and then projecting

forward, you are in a sense doing the -- the -- nmaking
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the best estinmate of the policy inpact that you can nake
wi th the known data?
A Correct.
Q Ckay. Thank you.
JUDGE CLI FTON: Are there other questions now
of Ms. Steeneck?
Ms. Steeneck, are you planning to be avail abl e
here all week?
THE WTNESS: | will be here until Friday.
JUDGE CLI FTON: I ncluding Friday?
THE W TNESS: Yes.
JUDGE CLIFTON: Al right. Do -- do you have
any idea of whether the additional data requested by
M. English could be available for you to testify about
bef ore you go?
THE W TNESS: Yes.
JUDGE CLIFTON: And your idea is yes, you can

do it?

THE WTNESS:. Yes, | can do it. Sorry.

JUDGE CLI FTON: Okay. That's great.

Al right. Then if there are no other
questions for Ms. Steeneck now, we wll expect to recall

her before she | eaves this week. And | see no other
guesti ons now.

Ms. Steeneck, you've been anmazing. Extrenely
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conplex, difficult information, and | appreci ate the way
you' ve answered the questions. You' ve done an excell ent
job of educating us all, | believe.

THE W TNESS: Thank you

JUDGE CLI FTON: Thank you. And you may step
down.

Al right. Shall we go -- well, et nme find
out first if there are any producers, any dairy farners
who have arrived who would like to testify before we
take the next USDA w t ness.

There being none, M. Hill, do you need a

little break before the next witness or are you ready to

go?
MR HILL: Can | have one nonent, Your Honor?
JUDGE CLI FTON: Certainly.
MR, H LL: Can | have one nonent, Your Honor?
JUDGE CLIFTON:  You may, M. HII.
MR, HILL: Your Honor, | think we'll nove
ahead.

JUDGE CLIFTON: Al right. Wuld you be
calling Lorie Warren?

MR, H LL: That would be correct, Lorie
Vr r en.

JUDGE CLIFTON: Are there any exhibits

associated with her testinony?
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MR H LL: Yes, there are two, | believe.

JUDGE CLIFTON: Al right. Wuld you have

t hose marked and distributed. And | think while the

mar ki ng and di stri bution goes on, everyone el se can take

a five-mnute stretch break.

Ms. Warren, you're welconme to conme up and

bring your materials to the witness stand, but you don't

have to stay here quite yet.
(Wher eupon a break was taken.)

JUDGE CLI FTON: Back on record at 11:48.

Ms. Warren, I'mgoing to swear you in in a

seated position. Wuld you raise your right hand,

pl ease.

Do you solemly swear or affirmunder penalty
of perjury that the evidence you will present will be
the truth?

THE WTNESS: Yes.

JUDGE CLI FTON: Thank you. Please state and

spell your nane.

THE W TNESS: Lorie, L-O-RI1-E \Warren,
WA-R R-E-N

JUDGE CLI FTON: Thank you.

M. HIl, you nay proceed.

MR. HI LL: Thank you.
111
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DI RECT EXAM NATI ON
BY MR HILL:
Q Now, Ms. Warren, you have prepared both a
personal statenent and data set; is that correct?
A Yes.
MR, HILL: Your Honor, I'd like to mark as
Exhi bit Nunber 8 her statenent and as Exhi bit Nunber
the data set.
(Wher eupon Exhibit 8 and Exhibit 9
were marked for identification.)
MR, H LL: There are a coupl e housekeepi ng
matters on the data set, however. One would be Tab

18. This is an anmal gamati on of two attachnents, and

9

e

right now 21 tables. Table 18, the correct table, and

if you ook at the colum nmarked "7(b) Excess Skim
Shri nkage," the correct Table 18 should show in the
first line of that 825,474. So for those who picked
this docunment in this roomearlier, the incorrect nu
in that first colum would be 29,564,444, That is t
i ncorrect Table 18. The corrected version is 825,47
the first line of the "7(b) Excess Skim Shrinkage."
Third colum fromthe right.

JUDGE CLIFTON: |1'm | ooking at ny Table 18
"' mnot seeing where you're finding your nunber, M.

HI1l. Tell nme again.
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MR H LL: The third colum fromthe right,
it's listed at "7(b) Excessive Skim Shrinkage."

JUDGE CLIFTON: Ah, | see it now. And the
correct nunber on that top |ine should be?

MR HILL: 825,474, that is the corrected
ver si on.

Also, in the original packet there was no
Table 21. Table 21 we're now addi ng to Exhi bit Nunber
9, what's marked as Exhi bit Number 9.

And we figured it would be better to do that
than to have 23 different exhibits of attachnments and
tables, so --

JUDGE CLI FTON: This is a trenendous anount of

mat eri al .
MR HILL: Yes, it is.
BY MR HILL:
Q So, Ms. Warren, | believe you do have your
statenent which you have marked as Exhibit -- we had

mar ked as Exhibit 8. You can proceed whenever you're
ready.
STATEMENT OF LORI E WARREN
A Ckay. | will try to read slowy.
My name is Lorie Warren. | am Chief of the
Mar ket | nformation Branch, M B, of the Agricultural

Mar keting Service, AMS, of the United States Departnent
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of Agricul ture, USDA

| have a bachelor's and naster's degree in
Agricul tural Econom cs fromthe University of Tennessee.
After graduation, | worked for five years for AMS as an
auditor in the Federal Order 5 Appal achi an Marketing
Area. | then worked for five years for the Nationa
Agricultural Statistics Service, and that's capital
NA-SS, in the New England field office as a
statistician preparing regional dairy, cattle, and crop
statistics. After that | worked for NASS for two years
i n headquarters in DC conpiling the National Dairy
Products Report. | have worked for AMS in MB for the
| ast three years coordinating the Dairy Products
Mandat ory Reporting Program DPMRP, and national | evel
Federal order statistics.

The data in the follow ng exhibits were
conpil ed at the request of Dairy Farnmers of Anerica,
Inc., Land O Lakes, Inc., and California Dairies, Inc.
herei nafter "Cooperatives" -- and | believe we just
mar ked those as Exhibit 9 -- and the Dairy Institute of
California. The USDA data were prepared by ne or a data
commttee of econom sts from each Federal order office
selected to assenble data for their individual order.
Al of the data was conpil ed under ny supervision and

are not presented for or against any proposal.
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JUDGE CLIFTON: Al right. 1'mgoing to stop
you there, Ms. \Warren.

Wio is the keeper of the record copies? Good.
I want you to look at this Exhibit 8 and wite right on

Exhibit 8 in the second paragraph, you have the bank

where it says "marked as Exhibits,"” strike the "s" and
just insert the 9, so that will read "marked as Exhibit
9." And then that sentence continues, "and the Dairy
Institute of California," and again you'll nake the sane
change, "marked as Exhibit 9." And that should be noted
on both record copies. Thank you.

Ms. Warren, you may proceed.

THE W TNESS: Thank you

The follow ng tables were conpiled at the
request of the Cooperatives.

Attachment A shows the formula for the
Advanced Prices and Pricing Factors and the Monthly
Cl ass and Conponent Prices. These are mat henmati cal
representations of Chapter 7 of the Code of Federal
Regul ati ons, CFR, Section 1000. 50.

JUDGE CLI FTON: Excuse ne. Go ahead and read
t he nunber exactly as it shows.

THE WTNESS: 7 CFR 1000. 50.

JUDGE CLIFTON: Al right. | think rather

than Chapter 7, | think that would be Title 7.
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THE WTNESS: Oh, Title 7, excuse ne.

Do you need a drink?

JUDGE CLIFTON: Oh, no, thanks. 1've got --
I'"mgoing to have to take one of ny Fisherman's Fri ends.

You may proceed.

THE W TNESS: Ckay.

Attachnent B explains the reporting criteria
for the National Dairy Products Sal es Report, NDPSR, in
accordance with 7 CFR 1170, 1170.

Tables 1 and 2 display the class prices and
underlying commodity prices for both the Announcenent of
Advanced Prices and Pricing Factors, Table 1, and the
Announcenent of  ass and Conponent Prices, Table 2.
These prices are derived based on the current product
price forrmulas located in 7 CFR 1000.50. The advanced
prices and pricing factors are released at 3:00 o' cl ock
p.m eastern tine no later than the 23rd of the
precedi ng nonth. The class and conponent prices are
rel eased at 3:00 o' clock eastern tinme no |ater than the
5th of the foll ow ng nonth.

Tabl e 3 displays the current C ass |
differentials by state, as well as the adjustnents
contai ned in the Appal achian, 5, Southeast, 6, and
Florida, 7, orders.

Tables 4 and 5 are the |ist of Pool
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Distributing Plants, Table 4, and Pool Supply Pl ants,
Table 5, by state, county, and O der.

Tabl e 6 contains the Monthly Mail box Prices,
in dollars per hundredwei ght for January 2000 to
May 2015.

Tabl e 7 shows the Conponent Tests by Order for
January 2000 through June 2015. These are only shown
for the orders in which conponent pricing is used, so it
excl udes the Appal achi an, 5, Southeast, 6, Florida, 7,
and Arizona, 131, Orders.

Tabl e 8 shows the butterfat tests for the
Orders in which conmponent prices -- conponent pricing is
not used, i.e., Oders 5, 6, 7, and 131. These tests
are the wei ghted market averages of producer m |l k pool ed
each nonth based on test results submtted by Market
Adm ni strator, Cooperatives, or outside |aboratories.

Tabl e 9 shows the Total Pounds of Eligible
M|k Pooled, Eligible MIk Not Pool ed, and the Pounds of
Eligible MIk Not Pooled for the Upper Mdwest O der 30,
for January 2000 through July 2015. Oher orders were
not included due to confidentiality.

The follow ng tables were conpiled at the
request of the Dairy Institute of California, D C

Tabl e 10 shows the Total Dunped M Ik Pounds
Pool ed by Order for January 2000 through July 2015.
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Tabl e 11 di spl ays the Producer Mk
Uilization by dass and by Order for January 2000
t hrough July 2015.

Tabl e 12 shows the Cass | Uilization
Per cent age of Producer M|k by Order for January 2000
t hrough June 2015.

Tabl e 13 shows the Pool Distributing Plant
Qualifying Route Disposition as a percentage of Physi cal
Recei pts by Order for January 2000 through June 2015.

Tabl e 14 shows the Pool D stributing Plant
Qualifying In-Area Route Sales as a Percentage of Total
Sal es by Oder for January 2000 through June 2015.

Tabl e 15 di spl ays the Pool Supply Pl ant
Shi ppi ng Percentages of Total Receipts by Order for
January 2000 t hrough June 2015.

Tabl e 16 shows the Diversion Limts as a
Percent age of Producer Receipts by Order for
January 2000 t hrough June 2015.

Tabl e 17 di splays the Pool Distributing Plant
Recei pts of Transferred Bulk M|k Pounds by Order for
January 2008 t hrough June 2015.

Tabl e 18 di splays the Total 7(a) and 7(b)
Plants with Excess Shrinkage in All Oders for
January 2009 through June 2015, as well as the pounds

involved in the cal cul ati on of excess shrinkage.
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Tabl e 19 shows the Uniform Prices by Order for
January 2000 t hrough June 2015.

Tabl e 20 shows the Producers That Do Not Meet
the Smal | Business Definition for June 2015.

| was al so asked to review the Mail box Price
calculation in response to a request fromDairy Farners
of Anerica, DFA. The Mailbox Price is defined as the
net price received by producers for mlk including al
paynents received for mlk sold and deducting costs
associ ated with marketing the mlKk.

Included in all paynents for mlk sold are:
Over-order prem uns, quality, conponent, breed, and
vol unme prem uns; payouts from state-run over-order
pricing pools; paynents from superpool organizations or
mar ket i ng agenci es in common; payouts from prograns
of fering seasonal production bonuses; and nonthly
di stributions of cooperative earnings. Annual
di stri butions of cooperative proffer -- profits slash
earni ngs or equity paynents are not i ncluded.

I ncluded in costs associated with marketing
m | k are: hauling charges; cooperative dues;
assessnents; equity deductions slash capital retains,
and rebl ends; the Federal m |k order deduction for
mar keti ng services; Federally-mandated assessnents such

as the National Pronotion Program and budget deficit
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reduction; and advertising slash pronotion assessnments
above the national programlevel. Ohers deductions
such as |l oans, insurance or feed ml| assignnments are
not i ncl uded.

For all markets, the nmil box price is reported
at the handl ers' average butterfat test, i.e., no
adjustnment to 3.5 percent.

The Market Adm nistrators collect the
i nformati on and cal cul ate prices relative to their
reporting areas, then submt to MB. M B then conbines
the data and publishes a weight average. CDFA
cal cul ates their mail box price using our nethodol ogy and
submts nonthly to MB to include in the Mail box
publ i cation, as per usual practice.

DI RECT EXAM NATI ON
BY MR HILL:

Q So, Ms. Warren, do the tables you present here
represent the entirety of the data request you received
fromeither the Cooperatives or the Dairy Institute of
Cal i fornia?

A They do. For USDA data. They do not include
CDFA data or ERS or NASS dat a.

Q So it wouldn't include data that was
confidential ?

A. And it would not include data that was
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confidential .

Q Are you here to answer any questions about the
CDFA dat a?

A | am not.

Q So the tables you are entering here conplete

the data request fromthe Cooperatives and the Dairy
Institute of California?

A Yes.

Q Have these docunents been available to the
publ i c before the hearing began?

A Yes, they were on our website.

Q Have you received any data core request from
any other entities?

A Yes.

Q What entity would that be?

A Ponder osa Dairy.

Q Ckay. So can you look at the |ast table of
Exhi bit Nunber 9, which is table 21. You didn't nention
that in your statenent, so can you explain what that is?

A Yes. Table 21 is the Nunber of Partially
Regul ated Distributing Plants using 76(a), 76(b), or
76(c) for Al Orders for January 2009 through July 2015.

Q And di d Ponderosa request data from CDFA?

A They requested data for -- from CDFA through

us.
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Q Ckay. And to your know edge, would that be
posted online at sone point?
A | believe that's yes.

MR, HILL: Your Honor, we wll be taking
official notice of that area of their website. W're
trying to put together an exhibit for that so we're not
going to do that at this tine.

That's all | have for now

And if there are no objections, | would ask
that this be entered as an exhibit, Exhibits 8 and
Exhi bits 9.

JUDGE CLIFTON: Let nme ask first if anyone
W shes to question Ms. Warren before determ ning whet her
you have any objection to the adm ssion into evidence of
Exhibit 8 or Exhibit 9. | see no one.

Is there any objection to the adm ssion into
evi dence of Exhibit 8? There is none.

Exhibit 8 is admtted into evidence.

(Wher eupon Exhibit 8 was admitted

i nto evidence.)

JUDGE CLIFTON: Is there any objection to the
adm ssion into evidence of Exhibit 9? There is none.

Exhibit 9 is admtted into evidence. And it

i ncl udes tables through 21.
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(Wher eupon Exhibit 9 was admitted
I nto evi dence.)
JUDGE CLIFTON: WI Il you have specific
questions for Ms. Warren, M. HII?
MR HLL: GCkay. So | have a -- Brian Hll.
BY MR HILL:
Q | do have a question here.
Fromthe inplenentation date of the
Or egon/ Washi ngt on Marketing Area adopted pursuant to 34
Fed Reg 17703 on COctober 31st, 1969, what tine period
el apsed before the Oregon Departnment of Agriculture
st opped adm ni stering the separate quota pl ant
aut hori zed by the USDA on Cctober 31, 19697
A The M1k Stabilization Division of the Oregon
State Departnent of Agriculture discontinued their quota
program on Decenber 31st, 1987, which would be an
el apsed tine of approximtely 18 years and two nont hs.
Q And that question was given by Ponderosa --
A Correct.
Q -- to your know edge?
Thank you.
| have no further questions, Your Honor.
JUDGE CLI FTON: Thank you, M. HIl. Wom
would like to be the first person to question M.

Warren? | wish all of you could see this fromny
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vant age poi nt.
M. Beshore, you | ooked at your watch. Are

you thi nking we should have lunch first?

MR BESHORE: | think it would be an excell ent
tinme.

JUDGE CLIFTON: | think you're right.

Now, | need to know what your experience was

yesterday wth regard to whether you need nore than an
hour today. | realize this is a lot of people to inject
into Ad Town Covis who don't normally have this many.

MR. ENGLI SH: Wiy don't we try an hour and 15,
and then we can see how that works rather than saying an
hour and getting it wong. But, you know, ny suggestion
is an hour and 15.

MR. BESHORE: | agree.

JUDGE CLIFTON: Al right. Does anyone object
to that? No one does. Please be back and ready to go
back on record at 1:25. 1:25, please.

(Wher eupon a lunch break was taken.)

JUDGE CLI FTON: We're back on record. It's

1: 29.

Ms. Warren, you may take the w tness stand
again.

What we were tal king about up here is a
prelimnary issue that we'll address when Dana Coal e has
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arrived. W'IlI|l probably address it tonorrow norning.
It's the issue of whether a potential governnent
shut down affects us and how.

M. Beshore, are you still wlling to be the
first person to question?

MR BESHORE: |I'mwlling.

JUDGE CLIFTON: | knowit's -- you know, it's
never easy to be the first because everyone else is

taking notes on all the issues while you're up here, but

because I'lIl allow you to go again, | don't think you're
har ned.

MR BESHORE: Right. | don't -- | don't feel
har med.

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Good afternoon, Ms. Warren.

A Good nor ni ng.

Q Thank you for providing all the information
that you have at our request and at the request of
others. And | only really have, in this time around,
probably a relatively few questions.

So going to Exhibit 9, the first docunent,
Attachnment A, a sinple question, is this a docunent
that -- that has previously been published by AMS Dairy

Prograns or was it specially prepared for this event?
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A It -- yes to both. It was specially prepared
for this event, but these fornmulas and the terns and
definitions are published every nonth in the -- both the
Announcenent for Advance Prices and Pricing Factors as
wel | as the Announcenent for the Monthly d ass and
Conponent Pri ces.

Q Ckay. And so what portion -- what part of it
was specially prepared then?

A Basically |I copied it fromthose publications

and pasted it into this docunent.

Q kay. So to the -- as a -- as a regularly
publ i shed docunent, it represents the -- the Agency's
official statenment with respect to the -- how the --

what the | anguage of 7 CFR Section 1000.50 neans?

A Correct.

Q Now, going to Attachnent B.

A Ckay.

Q First of all, can you -- you maybe | ust
el aborate a little bit in terns of your responsibility
as Director of the Marketing Information Branch? D d |
get that right, is that --

A It's the Chief of the Marketing --

Q Chi ef of the Marketing Information Branch.
Your responsibility with respect to the National Dairy

Products Sal es Reports?
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A Yes. This report is published weekly by ny
departnent, and | oversee the conpilation of the data
and the publishing of the report.

Q Wio -- is the report -- is the report prepared
and published according to a statute that requires
mandatory reporting of this infornmation?

A Yes, Chapter 11 -- or Title -- Title 7,
Section 1170 of the CFR

Q kay. So who is required to report to USDA in
order -- the raw data that you conpile for the weekly
report?

A Any handl er or plants that produce a mllion
pounds or nore of qualifying reportable sales annually.
So they -- you know, depending -- it would be butter,
salted butter, cheddar cheese in 40-pound bl ocks,
cheddar cheese in 500-pound bal es, dry whey, and nonf at
dry mlk, if they have products that neet the
specifications of the survey of those and they have a
mllion pounds or nore of qualifying sales, they are
required to report to us.

Q Ckay. O what -- what period of tine does the
mllion pounds of reportable sales apply to?

A Annual |y, so January through Decenber of the
prior year.

Q Ckay. Does that nmean that the reporters --
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the reporters, say, for 2015 are determ ned on the basis
of those plants' sales during the cal endar year 20147

O is it -- or is there arolling year basis? O how
does that work?

A It's primarily that, it depends on the order.
They have the flexibility to -- if -- when they go out
and conduct the Annual Validation Survey that is used to
determ ne whether or not a plant neets these
gqualifications, they will sonetines | ook at the year
prior to the date that they are there.

Q And so who conducts the Annual Validation
Survey?

A Primarily it's the auditors in each individual
federal order.

Q kay. So they're responsible for order -- for
auditing that by plants in a given geographic area; is
that how it works?

A Correct. So if a plant falls within a
particul ar order, then that order would be auditing
them For any plants in unregul ated areas, they are
assi gned nostly on location closest to the order that's
near them So California plants, for exanple, would be
audited by the Northwest Order, primarily, but you know,
it depends.

Q Ckay. And so plants are -- are audited and
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their participation in the mandatory reporting is
validated, and that's irrespective of whether they' re

regul ated plants, pool plants or --

A Yes, that's correct.
Q -- unregul at ed?
Are the reports -- at -- so annually the

status as to whether the plant is required to report

is -- is validated, |I think that's what you described to

me, is that --

A Wll, we have a survey that's called an Annual
Val i dation Questionnaire, and it -- you can see a copy
of it on our website. | can't give you the exact
website because they just changed it all. | used to be

able to say it was AMS dot US backsl ash dairy, but --

Q | think sone of us have experienced that.

A Sonething. | can get that for you
specifically after a break, but I don't know it off the
top of ny head, but that questionnaire is avail able
online for your reference.

And so an auditor will go out and visit with
the plant, and we ask that the plant nanager and the
person that would be responsible for the reporting and
any ot her people that the plant chooses would be in that
meeting, and then they go through the questionnaire line

by line and verify whether or not they neet the
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qual i fications based on that questionnaire.

Q Ckay. Now, is there an auditing process to
whi ch the weekly reports are subject?

A Yes.

Q Can you descri be that, please?

A According to the statute, the -- they are --
it says -- and | don't know the exact | anguage, but
they're required to be audited for this, it's quite
different, but so for plants that conprise 80 percent of
the national report, they are required to be audited
every year, and the other 20 percent are required to be
audi ted at | east every other year.

Q And is that -- that auditing done by the sane
staffs of the Market Administrators Ofices that do the
annual validation --

A Yes, they are.

Q -- audit?

kay. The data which is published weekly,
is -- is published in terns of national average prices;
is that correct?

A Wi ght ed average prices.

Q Wi ght ed average prices, yes.

Do you publish any regional data?
No.

Are you able to publish any regional data?
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A W cannot publish regional because it cou
reveal confidential information.

Q And does that apply to all of the products
whi ch are subject to mandatory reporting?

A Yes, it does.

Q Do you publish or are you able to identify
just by nunber the nunber of participants in any
geogr aphi ¢ regi on?

A No, we cannot.

Q Now, you do publish, however, the nunber o

d

f

reporting plants by product on a national basis,
correct?

A Yes, that's in the report weekly.

Q kay. |s that nunber done by plant or by
reporting entity?

A It's done by plant, so I'mgoing -- off the
top of ny head, but |I'mpretty sure |I'mcorrect, we say
there's 96 reporting plants nationally, and of those 96
plants, that is an addition of each of the individual
products, but -- so it's each individual product is by
plant, so a reporting entity that nay have nultiple
products could be counted twce in that 96 or however
many tinmes they report.

Q kay. And if one conpany had nore than one
pl ant, just hypothetically it had a -- a butter
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manuf acturing plant that was obligated to report and
then it has a nonfat dry mlk plant that was a separate
facility that was obligated to report, would that show
up as two plants in the --

A In the total for 96, yes.

Q In the 967?

A And | guess | should also clarify that if a
headquarters report for nmultiple plants, that would only
be listed as one. So if sonebody had 18 plants but they
conpi l e everything together, those 18 plants would only

be consi dered as one.

Q Is that -- does that occur?

A It could.

Q Do you know whether it does?

A | -- it does, yes.

Q Ckay. So that when -- when you say 96 pl ants,

does that -- there would be by definition, if |
under stand your | ast answer, nore than 96 physical
facilities represented in that data set?

A It's probably nore accurate to say 96 plants
and/ or entities reporting.

Q Ckay. Do you know how many physical plants
are included in the data set?

A Not off the top of ny head. And I do not

bel i eve that we could provide that because it could
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reveal confidential infornmation.

Q Coul d you provide it for any of the product
cat egori es?

A I will err on the side of saying no, because
we' re covered under regul ations that provide
confidentiality for this report.

Q Ckay. And is that confidentiality, which is
quite expansive, if | could describe it -- if | describe
it that way on the basis of your testinony, is that --
is that based in part on the volune criteria, the fact
that there's a volunme criteria for these facilities?

A It could be. So npbst of our confidentiality
Is determ ned by there nust be three or nore plants or
entities reporting, and no one of those could have the
majority of the volunme. So it could be one or the
other, there could be less than three plants. Gbviously
not when you | ook at the report, but, you know, there
could be in sone of the other data that we're tal king
about, or the volunme would be high for one of those.

Q Are you able to state whether in any given
state there are or are not reporting entities?

A No, we cannot.

Q kay. That's fine. Let ne go on to just a
couple of other -- couple of other questions about your

exhibits, then.
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Table 3, which is 40 pages, if you go to page

3.
A Page 3 of 43?
Page 3 of 43.
A Ch, of Table 3. Thank you. | have |unch
br ai n.
Q Tabl e 3, page 3 of 40. GCkay. Do you have
t hat page?

A Yes, | do.

Q Ckay. Now, that lists -- these are Cl ass
differentials in the Federal order system is that
correct?

A Yes.

Q And they are part of what, part of 1000 in
the --

A 1000. 52.

Q 1000.52. GCkay. Now, on -- on the page 3 of

40, there are a nunber of entries listed for California,

correct?

A That's correct.

Q Ckay. Since there's no Federal order in
California, are those -- are those differential -- are

those -- why are there -- why are their prices
in California, if you know?

A | would need to confer with ny col |l eagues --
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Q Ckay.

A. -- on that.

Q Can you tell me if a plant in California is

partially regul ated under a Federal m |k order, would

this -- a Cass | plant, would -- would the

differentials applicable to their county, parish, or

city apply for purposes of -- of pricing under the

Federal order? Do you know?
MR, HI LL: Your Honor.
M5, TAYLOR Can | --
JUDGE CLIFTON: Ms. -- M. HII.

M5. TAYLOR Well, this is Erin Taylor, I'm--

JUDGE CLIFTON: Al right.
MS. TAYLOR -- sorry.

W're going to have a witness on --

cone on

the stand at some point in the next day or two to

di scuss partially regulated plants. M. Lorie --

Ms. Lorie. Ms. Warren, she doesn't work in Federal

orders so she can't speak to those things. W wll have

a wtness that can tal k about that.

MR. BESHORE: Fine. Thank -- thank you very

much.

BY MR BESHORE:

Q Let ne -- let ne go, then, to Table 6, which

are the table of nonthly mail box prices. And | think I
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have just one question. You elaborated on this
information and howit's conpiled in your testinony. |
appreciate that.

There are -- there are footnotes at the end,
whi ch is page whatever the | ast page of Table 6, 12 of
12, which -- sone of the columms are footnoted but not
all, and so ny question is with respect to the -- the
states that are listed for which, you know, there's no
f oot not e expl anati on beyond the | abel, what universe of,
you know, of mlk is included in the data for those
states? Just take the state of Wsconsin, for instance.

A This data is conpiled by econom sts and
statisticians in those orders, and so they are the ones
that determine their area that they are reporting to us,
and it would be ny understanding, but | can't speak to
this directly, but it would be, you know, if it says
W sconsin, it's for the state boundary of Wsconsin. So
it would be for the producers that are | ocated within
W sconsi n.

Q And the sane would apply to the other -- the
ot her states?

Yes, the sane.

Ckay. | have no further questions at this
time. M. Warren, thank you, |I'm finished.

A Thank you.
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JUDGE CLIFTON: Ms. Warren, did -- this is
Judge difton.

Ms. Warren, did you want to add anyt hi ng based
on the questions you've been asked to far?

THE W TNESS: No.

JUDGE CLIFTON: Al right. 1 wanted to spel
Dana Coale for the court reporter. | nentioned her
name. D-A-NA GCOA-L-E

Who will be the next questioner?

CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Chip English

Good afternoon.

A Good afternoon.
Q W do appreciate this volunme of docunents,
al t hough soneone near ne suggested that that -- that we

ain't seen nothing yet, so --
| -- actually ny coll eague, Ashley WVulin, and

| together on behalf of the Dairynen of California
submtted a letter to WIlliamFrancis, Dairy Prograns,
back on July 8th, 2015.

A Correct.

Q. Are you famliar with that letter?
A Yes.
Q

You' ve seen it?
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A | have it in front of ne.
Terrific. So --
JUDGE CLI FTON: Thank you.
MR, ENGLISH: Two for --
JUDGE CLIFTON: WIIl you be marking this --
MR, ENGLI SH:  Yes.

JUDGE CLIFTON: -- as an exhibit?
MR. ENGLI SH:  Yes, Your Honor. |'ve handed
two to Meredith, |I've handed one to the court reporter,

one to you, the witness says she has one, although I
guess | should give her one. | apologize.
JUDGE CLIFTON:  Yes, you should give her one

of yours, she can conpare then, nmake sure it | ooks I|ike

her s.

This is Judge Cifton. |Is this Exhibit 107

MR. ENG.I SH: That would be ny request. |
believe that's correct, | think.

MS. FRISIUS: Correct.

MR. ENGLISH: | believe it should be 10.

(Wher eupon Exhibit 10 was marked for

I dentification.)

JUDGE CLIFTON: Now, while copies are being
made so that everyone who needs one will have it, I'd

suggest we wait just a mnute. That gives people who do

have a copy the opportunity to read through it.
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Is -- is everyone prepared for us to go
forward now even though you may want anot her copy for
your group?

It appears we're good to go, M. English.

MR. ENG.I SH: Thank you.

BY MR ENGLI SH:

Q So, Ms. Warren, what has been handed to you is
Exhibit 10. Does that docunment | ook like -- ook to be
identical to the docunent that you had received?

A Yes, | believe it is.

Q So for the record, it's a five-page letter
dated July 8th signed by me and Ashley Vulin on behalf
of the Dairy Institute of California.

So what | really want to do is sort of try to
cross reference --

A Sure.

Q -- what's been provided against the letter
and by your own comments that sone infornation was not
provi ded because it m ght have been native from ERS or

NASS, or for that matter California, which is going to

cone separately, | just wanted to try to |line things
up agai nst --
A Sur e.
Q -- this. And actually as it happens, the
other thing that -- the very first one, nunber one is
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eligible mlk not pooled. |'mguessing there's sone
duplication in requests, not surprising between the
cooperatives and us, because you have Table 9 listed in
response to the question of the Cooperatives as being
the total Pounds of Eligible MIk Pooled, Eligible MIk
Not Pool ed, and the Pounds of Eligible MIk Not Pooled
for the Upper M dwest Order, correct?

A Correct.

Q And that you indicate that you're unable to
provide the information for other orders because of
confidentiality?

A That's correct.

Q So even though you've listed Table 9 as being
responsive to the Cooperative's request, it's also fair
to say it's your response to our question -- or our
request one, correct?

A Yes, that's correct.

Q And then our request two, Vol unme of Dunped
M1k by Federal Order appears to ne to be Table 10?

A That's correct.

Q And ny next request, nunber three, Cass |
usage by FMMO, capital F-M MO, since 1990, and then
also Cass Il, Ill, IV usage by FMMO since -- it says
199, but obviously intended to be 1990.

First, going back to testinony we've heard |
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think earlier, because of Federal order reform you
basically start in 2000 and not earlier, correct?

A That's correct.

Q So are Tables 11 and 12 responsive to request
three? Wuld that match up?

A For the nost part. Table 11 was nore for
yours, and | believe Table 12 was in part in a separate
question, nunber si X.

Q Ckay. Fine.

A So it was -- you know, it's -- it's duplicated
data for the nost part, but it was trying to be
responsive to your request.

Q Al right. So -- so six -- six had been
subsuned -- three and six m ght have been together and
they ended up with 11 and 12, Tables 11 and 12. Wuld
that be --

A Yes.

Q Al right. Request nunber four, USDA cost
production by state and by year 2000 to 2014, from ERS
i f necessary. So this would be an exanple of data that
you did not provide?

A That is correct.

Q To your know edge, is it publicly avail able
from ERS?

A. Yes, | believe it is on their website.
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Q Request nunber five, Spot m |k sal es bel ow

class as reported in Dairy Market News since 2000. And

I have sone questions. | do not see that --
A Ri ght .
Q -- response.
A This one we do not retain that information,

and it's published and then not kept anywhere, so
it's -- you know, if you wanted to go dig through the
weekly report, it mght be in there, but we could not
conpil e that because it's not retained anywhere.

Q So let me just reviewthat. | think I know
what you're saying, but there's a record here and
sonebody may be reading it sone day that doesn't know
these things. Dairy Market News collects information
froma nunber of sources every week, correct?

A Yes.

Q And then that information gets published in a
very fairly |l engthy publication available on the website
and otherw se sent to interested parties, maybe it's not
still done that way, but basically you publish that
I nformation, correct?

A Correct.

Q And after that information is corrected -- is
published, it is nmy understanding that the interview

notes and any information that was created to create
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that report is imediately or al nost i medi ately
destroyed?

A That's correct.

Q But nonet hel ess, the Dairy Program News woul d
be avail abl e?

A Yes, on the website.

Q Is it available on the website now? 1Is it --
is it |linked now?

A | believe it is now | believe their -- their
website is alnmost fully the way it used to be, but --

Q Al right. ['"'m-- I"mnot sure, |'"'mstill
mssing a few things, but that's okay. So | think we've
covered request six wth respect to our discussion on --
earlier on request three.

Request seven was supply plant shipping
percentage and aversion limt percentage for each order
by nonth since 2000.

A That woul d be Tabl es 15 and 16.

Q That's what | had |i sted.

A And also to clarify on nunber six that was
separated out in part, so it's Tables 12, 13, 14 --

Q Thank you.

A -- all relate to request six.

Q So 13 -- 12, 13, and 14 sort of conbi ned woul d

respond to six, and then al so, as you said, 12 and 13
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sort of also go back to request three --

A Correct.

Q -- sort of a overl appi ng?

A Yes.

Q Request eight, any and all data on the vol une
of m |k novenments of producer mlk from producer zone to
urban fluid mlk plants? | don't see --

A This one is denied. It would be infeasible to
pull all that data together, and it would revea

confidential information as well.

Q

i f you conbi ned orders,

Leavi ng aside the infeasible for one nonent,

could you deal wth the

confidential issue? Could it be addressed?

A

| don't think I could speak to that w thout

pulling the data together and --

Q
request
client

t he purpose of nmaking requests --

A
Q

Sur e.

I|"mnot going -- I'mnot going to nmake a
now about it, | want to discuss this with ny
because | don't want to just make requests for

-- but 1'd like to put things sort of on hold

for a nonent to see if we can do.

this nonent,

JUDGE CLI FTON: Thank you,

M. English.

MR ENGLI SH: But |I'm not nmaking a request at
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sonet hi ng.
BY MR ENGLI SH:

Q Nunmber nine, any and all data on the vol une of
m | k novenents of transfer mlk fromplant of first
receipt to fluid mlk plants. |Is that covered in Table
177

A Yes.

Ten, and this is fromny letter, so the anount
of or the percentage of plants where shrinkage exceeds
t he maxi mum anmount allowed to be classified at | owest
class, and I'mgoing to stop because we've al ready
tal ked about this is Table 18 very clearly, right?

A Yes, this is Table 18.

Q 11 and 12 were informati on about vari ous
guestions for the Departnent, and |I think you have
deni ed t hose?

A That's correct.

Q What's the basis for the denial of 117

A USDA did not consider these itens as part of
the data request. The requester is instructed that if
they w sh to pursue obtaining the information that they
file a Freedomof Information request through AMS.

Q Is that also true of 12?

A Yes.

Q Nunmber 13, mail box prices for FMMO reporting
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areas and California, so we leave California aside for a
nmonent. This would be conceivably duplicative of Table
6 for the Cooperative's again?

A Yes, that's correct.

Q And that as of California, that is information
that's provided to be collateral in the California

website; is that correct?

A Well, we do publish a mail box price for
California --

Q Ch.

A --in --

Q Is that -- is that in Table 67

A It is in Table 6.

Q It isin Table 6, I"'msorry, | didn't see it,
| apol ogi ze.

A It's probably in the Table 6 continued, it's
the very last columm on -- where it says, "Table 6

continued,"” so that woul d be pages 7 through 12 of Table

6.
Q | see it's on the |ast colum.
A And it's the | ast columm, correct.
Q So actually that question is responded to in

its entirety, except | have a few questions about that,
but okay.

Nunmber 14, for FMMO narketing orders and
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California, average 35 -- 3.5 percent blend prices,
average prices at average tests, and the butterfat,
protein, and total SNF tests, where avail abl e.

A So that was -- Table 19 is partly in response
to that, and that's the average 3.5 percent bl end
prices. The average prices at average test, we did not
provide that, but the information was provi ded one week
i n advance that you could run those cal cul ati ons
yourself. And then the butterfat, proteins, and solid
nonfat test are in Tables 7 and 8, which were also in
response to the Cooperative.

Q So let nme just go back to the -- | nean, |
agree | got these materials ahead of tine, and |I' m not
sure when | got them maybe there's an e-nail and |
m ssed sonething. So what you' re saying i s because you
provided the information with respect to -- |I'msorry,
you provided that testing, you provided at 3.5?

A At 3.5.

Q Ckay. And then you're saying we are able to

run it at test?

A If you would choose to do that. W do not
publish that.
Q Ckay. So it's just not sonething -- it's --

data requests of course for data that you al ready have

and publish, correct?
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A Correct.

Q And you're not going to create data
necessarily except to the extent that --

A Correct.

Q Al right. But if we want to do that, we'

able to do that. Al right.

re

So I"'mnot going to try to run through every

single one of these. A nunber of these reports refer to

NASS, and | think that what you're telling us is that's

publicly avail able date and avail able on the NASS --
A Yes.
Q -- aml correct?

And then when there's a reference, pure
reference to California |like nunber 17, we're either
going to be talking -- California has already put a
up there, | think they're still putting things up,
things like that are out there, that would be
California, correct?

A. Yes. Excuse ne.

| ot

f

Q So goi ng down, then, to nunber 22, for each of

t he production areas in the previous request, and I
guess maybe there's a plural m ssing fromrequests,
pl ease identify for each year the total nunber of
producers and the nunber that produced nore than

500, 000 pounds of mlk per nonth. And that sort of
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to small business, as does 24. Wuld 22 and 24 be
responded to by Tabl e 207?

A Yes.

Q So on page four of ny letter, nunber 23, for
each of the production areas in the previous requests,
pl ease identify the nunber of producers by size of dairy
farm as nmeasured by dairy cow nunbers, |less than 50, 500
to a thousand, a thousand to 2,000, and greater than
2,000. And | don't see a response to that request.

A No. It was our understanding that that was
request -- since it says "for each of the production
areas in the previous requests,” we assuned that neant

that it was for California and woul d be answered by

CDFA.

Q kay. | will again check with nmy client
before I -- 1 think "requests” plural was intended to be
all of them but I wll -- again, I wll not -- at the

nmonment |et me confer with ny client before I come back
on that. | don't want to, again, just make a request
for the purpose of making a request.

MR, ENGLI SH:  Your Honor, | nove the adm ssion
of Exhibit 10.

JUDGE CLIFTON: Is there anyone who'd like to
guestion the witness or question M. English before you

det erm ne whet her you have any objection to the
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adm ssion into evidence of Exhibit 10? There is no one.
Is there any objection to the adm ssion into
evi dence of Exhibit 10? There is none.
Exhibit 10 is admtted i nto evidence.
(Wher eupon Exhibit 10 was adm tted
i nto evidence.)
BY MR ENGLI SH:

Q Let me go back to one that | skipped because
made an assunption and it ought to be in the record,
number 18, back on page three, and ny assunption was in
response to your questions of M. Beshore. This says
for 2010 to 2015, the nanme and | ocation of al
California plants and products made, included in product
price surveys as reported by AVMS or NASS, CDFA,
identifying for each the survey in which each pl ant
partici pates.

A Right. That's denied because it would reveal
confidential information.

Q All right. That was -- that was ny
assunption, but -- but ny client is correct, it ought to
be on record, so --

Al right. Again, that -- that concl udes ny
exam on Exhi bit 10, but not ny exam nati on.
So let's briefly turn to Attachnent B. And

Attachnent B is the National Dairy Products Sal es
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Reporting Data which result from as you indicated, 7
CFR part 1170, correct?

A Yes.

Q And the basis for that is found in the statute
at 7 USC, capital U S-C Section 1637 through 1637b; is
that correct, to your know edge? If you don't know, I
just -- there's a statute -- there's an underlying
statute for dairy product mandatory reporting, correct?

A Yes, that's correct.

Q And the requirenment for dairy product
reporting is that the USDA shall establish this program
for products that are used in the Federal M|k O der
Program correct?

A Yes.

Q And so for instance, the way the statute and
therefore the regulation are witten, it doesn't require
the collection of information for any product that is
not included, correct? That is that the statute
actual ly says that you shall collect the information
with respect to products that are used to establish the
prices in Federal orders, correct?

A Yes.

Q So if there's a product -- so for -- for d ass
'V, Roman nuneral IV, in the federal program you

coll ect data for nonfat dry m |k because in the Federal

329

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME I Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Order, that nonfat dry mlk price is the price that is
used to -- to help establish and forrmulate a C ass 1V,
correct?

A Correct.

Q But you don't collect on sonething call SM,
or skimm |k powder, because that product is not
I ncl uded?

A Correct.

Q Now, 1170, which is the regulation for dairy
product price reporting, was adopted by the Departnent
in response to the statute, correct?

A Correct.

Q But it's adopted through notice-and-comment
rul emaki ng, correct?

A Yes.

Q Ckay. Which is to say it is not subject to

t he sane kind of proceeding we're here in today,

correct?
A That's correct.
Q So if as a result of a proposal submtted in

this hearing there were requests to collect the data in
a different way, there's nothing that prevents the
Departnment from anendi ng 1170, correct?

MR HILL: Your Honor.

JUDGE CLIFTON: M. HII.
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MR, HILL: Brian HII.

| don't think that this wtness can speak to

that. | think we're making a little | egal conclusion by

her now at this point.
JUDGE CLIFTON:. | -- | agree with yo
| understand what you're doing, M.
Is there a way different way you could ask it?
MR ENG.ISH. | think the point has
JUDGE CLI FTON: Wl l, yeah, you did

point. You -- you asked her is there anything

u.

Engl i sh.

been nade.
make your

t hat

would stop it. | don't know whet her she can answer it

i f you asked her is she aware of anything that
stop it. | don't know.
BY MR ENGLI SH:
Q Wl |, are you aware of anything that
stop it frombeing --
A | can't speculate to that.
MR. ENGLI SH: Thanks anyway, Your Ho
BY MR ENGLI SH:
Q You' re aware that CDFA presently co
for the CWAP, capital C, capital A, capital A,
capital P. California Wighted Average Price.
MR, SCHI EK: You sai d CAAP.
BY MR ENGLI SH:

Q Sorry. CWAP. So you are aware that
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is collected, correct?

A Yes, | am

Q And it's published, correct?

A Yes, it is.

Q And that is data collected on California
plants only selling nonfat dry m |k, correct?

A That' s ny under st andi ng.

JUDGE CLIFTON: Wuld you tell ne again what
that stands for?

MR, ENGLI SH: California Wighted Average
Price.
BY MR ENGLI SH:

Q So turning to -- to the tables, and, again,
partly nore for clarity than anything el se on sone of
these, Table 3, which is the Cass | differential, this
is literally taken out of part 1000 as nod -- as
nodified in the instance of the Sout heast, Appal achi an,
Fl ori da orders, correct?

A Yes, Orders 5, 6, and 7.

Q Right. And the colum in the mddle for d ass
| Differential Adjustnent, that's for Orders 5, 6, and

7, correct?

A That's correct.
Q For all areas, that's a zero, correct?
A. Yes.
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Q Turning to Table 6, which we discussed a
nmonent ago, M. Beshore discussed with you with respect
to California, when | | ooked through this, and | guess
really the second half that -- in a way the first part
half is the Eastern part of the country and the second

half is the Western part of the country, correct, in a

way ?
A | guess it could be, it was --
Q Yes.
A -- just --
Q Yeah.
A -- the way we normally publish it as that's

where it | ooked good to break it on the page.

Q | didn't see data, which | believe is actually
avai |l abl e, back when Utah and |daho were part of the
Federal order. | believe USDA published nail box data, |
think in 2000 the data was conbi ned, and then starting
in 2001 the data was broken out through March of 2004
when that order was voted out.

A | -- | can't speak to that, that was before ny

Q Well, all right. Wll, the tinme period
covered here and by -- by the request began wth 2000,
and so |' mwonderi ng whet her we could get suppl enented

data or revised table to include the data that | believe
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is available for 2000 through March of 2004.
A It -- as long as that data was published, we
could get that for you.
Q So |l wll nmake that request.

MR HLL: This is Brian HIl.

Wul d you pl ease clarify what you're asking
for so we can --

MR, ENGLI SH:  Sure.

MR, HLL: -- get that straight on the record?

MR. ENGLISH: Sure. So in our Exhibit 10, we
asked for mailbox prices in nunber 13, and -- and that
data also | think was asked by the Cooperatives, so
there's -- there's sonme overlap. And we asked for it,
this is one of the general ones, so from 2000 on. When
| ook at Table 6, | do not see data for what was the
Western Order, and | believe that's how it was published
in 2000. And then fromthe beginning of 20 -- 2001
t hrough March of 2004 when that Order term nated,
t hrough -- through March of 2004 when it was term nated,
you published two colums, one for Idaho and one for
Utah for mail box prices. And so our request is that to
the extent that data was published and was avail able in
one colum for 2000 and divided out in two colums for
2001, that it be nmade avail able so that we have all the

data |li ke we have it for the other geographic areas.
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Is that clear? | just wanted to make sure,
you asked ne, | wanted to nake sure.

BY MR ENGLI SH:

Q Turning to Table 9. And this is -- | think
for clarification, we'll see, you' ve indicated in
response to request for -- question from M. Beshore and

also fromne that you were not able to publish in your
witten statenents since that you were not able to
provi de data for individual orders other than the Upper
M dwest, correct?

A That's correct.

Q But it appears to ne that you've nonethel ess
provi ded comnbi ned data?

A Yes.

Q kay. So looking -- looking at this, the five
colums, if you took colum four, which is eligible mlk
not pooled in all orders estimted, and you subtracted
colum five, the Upper M dwest, you would then by
arithnetic have all the other orders that had eligible
mlk, correct?

A Correct.

Q Before | ask the next question, |'m going
to-- 1 -- 1 could ask you, but | think I should ask
sonebody el se, what the treatnent of dunped mlk is, and

would | be correct that is a question better asked of a
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mar ket o

A
“treatne
Q
A
Q
assunpt i
answer ,
A
Q
7(b), To
for the
correct?
A
Q
pure 7(b
A
Q
or repor
pr obabl y
A
qual i fy
qualific
count ed.
Q

rder wtness?

Coul d you clarify what you nean by
nt"?

How is it classified by the Federal order?

It is priced at the | owest cl ass.

Ch, okay. | -- forgive ne, | -- | nade an
on based on -- | apologize. So you do know the
and it's based on the | owest class?

Correct.

So let me turn to Table 18. The colum for
tal Ski m Pounds Received, Physically Received,

nmont h of January 2009, the total is 34,394, 744,

Correct.

And that is mlk received by plants that are
) plants, correct?

That is ny under standi ng.

So if there was an ESL -- if there's a plant
ting entity that has ESL and non-ESL, that
woul d have been under 7(a)?

It depends on how they qualify. If -- if they
-- it's ny understanding if they neet the

ations for 7(a), then that is how they are

Ckay. So there could be ESL m | k that because
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it's -- the plant qualifies as an (a) plant is then
under the (a) columm rather than the (b) colum --

A That's correct.

-- is that right?

So let's turn to Table 21. And this is
1000. 76, partially regulated plants. And |I'm not go
to make assunptions like | did earlier and | was wo
but obviously if | should ask these questions of
sonebody el se, please feel free to tell ne that.

Under 1076(c), is it true that whether the
are any other states, that plants -- fluid mlk plan
in California that are partially regul ated under the
Federal order are treated as a 1076(c) plant unl ess
meet the full regulation requirenments of the order,
correct?

A That woul d be ny under st andi ng.

Q Wt hout divul ging confidential infornmation
but just yes or no, are there any plants under (c) t
are plants located in jurisdictions other than
Cal i fornia?

A | can't -- this data was submtted to ne b
the econom sts and the statisticians in the orders,
couldn't --

Q kay.

A -- specul ate on that.
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Q | didn't nmake this request, but -- but there
is also provision for, under 1076(d), that maybe a
request wasn't nade for that, but --
A Wll, it was made for that, but we're not
awar e of anyone that falls under 76(d).
Q There's nobody that's ever fallen under
1076(d), to your know edge?
A Not that |I'm aware of, but --
Q That's all my questions. Thank you very much.
MR, ENGLISH | do reserve with the
opportunity, Your Honor, to consult with ny client about
t hose couple itens that, again, | don't want to sinply
make the request. And of course | aminterested stil
in either revised or additional Table 6 with respect to
the Idaho, Utah data for the tine period that was
avai | abl e.
O herwi se, | amdone, and | thank the w tness.
JUDGE CLI FTON: Thank you. Thank you, M.
Engl i sh.
| do admre how you and M. Beshore are so
wel | -prepared for this. Obviously getting it ahead of
time hel ped.
Who el se would like to question this wtness.
now?
111
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CROSS- EXAM NATI ON

BY MR VETNE:

Q John Vetne for H | mar Cheese.

Let's see. | think it was Exhibit 10, request

18 included a request for a list of plants, products, so
forth; is that correct? Do you see that?

A Alist of the plants that were included in the
Product Price Survey.

Q Is -- is that -- the request is |onger than

that, but is that where the confidentiality provision

ki cked in?
A. Yes.
Q So what ever cone after that, even though you

m ght have been able to provide it, you stopped with the
start of the question because the plants that
participate are not publicly known or publicly avail able
to anybody?

A Correct.

Q Got it.

But with respect to the -- if we can go back
to the question that Chip English asked, AMS now and
NASS in the past, provides surveyed information on
average prices at which, for exanple, NFDM products
sell, correct?

A. Correct.
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Q And -- and -- and you do so because the price
formula in the Federal order says here's the price of
ml k, you take NFDM you subtract the nake all owance and
what ever else it is, it's part of the fornula, correct?

A That's correct.

Q That's why you do it. So if -- if the federa
order were to change and say, okay, we're going to take
t he average price for whole ml|k powder or -- or skim
m | k powder or whatever product is put in there, it
woul d be your obligation to find plants that nake it and
survey a price?

MR, BESHORE: Object. That's -- that's asking
for alegal -- that's asking --

JUDGE CLI FTON:  You are?

MR. BESHORE: Marvin Beshore, sorry.

That's asking the witness to nake a | egal
conclusion or a legal interpretation of the statutes and
regul ations, to which M. Hill had objected previously
when M. English was questioning her. | object to
asking for that kind of information fromthe w tness, |
mean, she -- it's not appropriate, she can't give it,
and you know, what's it worth from her?

JUDGE CLI FTON: M. Beshore, stay there,
pl ease. It seened logical to ne the answer woul d be

yes. Howis that a |l egal question rather than a
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common- sense question?
MR. BESHORE: The question was whet her --
the statute for mandatory reporting would operate if

hypot heti cal, nonexi stent regul ati on under the feder

how
a

al

orders were in place, and | think that's -- you know,

that's a |l egal question. It's asking for an
interpretation of how the statute would -- woul d
oper at e.

JUDGE CLI FTON: Does the statute itself
specify the particular products or does only the
regul ati on specify?

MR, BESHORE: | don't have it in front of
SO | -- so | don't know.

JUDGE CLIFTON: Then | guess it is a |egal
question. Al right. Thank you, M. Beshore.

M. Vetne, any -- any response to
M. Beshore's objection?

MR. VETNE: Yeah, | think it's an inportan

e,

t

distinction in the statute, which -- and I didn't -- ny
qguestion did not ask about the statute. M question
asked about AMS protocol in relation to regul ations that
t hey pronul gate.

JUDGE CLIFTON: In that case, the objection is
sust ai ned.
111
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BY MR VETNE:

Q Does AMS -- apart fromwho participates in
survey, does AMS apply a confidentiality rule to
reveal i ng what products are nade at certain plants?

A Can you repeat the question again, please?

Q Yeah. Forget the -- who participates int
survey question. If -- if AMS is asked, well, about
you know, how many pl ants nmake cheddar cheese, where
they located, would -- would that raise a
confidentiality issue in your experience?

A It's possible, but we publish the nunber o
reporting entities for cheddar cheese in the Wekly
Nati onal Report every week that report on that surve

Q If -- I"'msorry, I"'mtalking -- |I'm not

t he

he

are

f

Y.

t al ki ng about survey -- price surveys; |'mtalking about

who makes what product. |s there a confidentiality
I ssue there in AMB?

A If you are asking us to tell you a specifi

C - -

what a specific plant manufactures, then yes, that would

be confidential .

Q Ckay. Even though it's public know edge o
pl ant code on the product or public know edge in the
| ist published by the FDA, AMS applies a different
confidentiality rule to things that are in public

know edge?
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A Yes, they do.

JUDGE CLIFTON: Now, | want to go back to your
question and the answers. You used the word "plants,"”
and the witness used the word "entities." Does that
make any difference with regard to the questions and
answer s?

MR. VETNE: Cee, it mght because entities are
multiple plants, so let's nake sure we -- we have the
answer as it applies to plants by any entity.

JUDGE CLI FTON: Could -- could you just start
agai n?

BY MR VETNE:

Q Let ne ask the witness how she understood the
guesti on.
A | understood it to ask that you -- if you

asked us what products an individual plant nmakes --
Yes.

-- would we reveal that to you?

Yes.

And the answer i s no.

o > O > O

Ckay. Thank you.
CROSS- EXAM NATI ON
BY MS. HANCOCK:
Q Good afternoon, Ms. Warren. Can you hear ne?

Ni col e Hancock for the Producer Handl ers
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Associ ati on and the Ponder osa.

| want to talk to you just briefly about Table
21 for Exhibit -- in Exhibit 9. This was prepared in
response to a request from Ponderosa; is that correct?

A That's correct.

Q And -- and it asked for the nunber of plants
by m |k order under 7 CFR 1000. 76 sections (a) through
(d)?

A Correct.

Q kay. And so it -- if | understood you
correctly, this chart identifies (a) through (c) because
t hose are the ones that you have nunbers for, you don't
have any nunmbers for anyone under (d) because you don't
have any record of any producers that are partially
regul ated under subsection (d)?

A That's correct.

Q Ckay. And then the request also asked for the
vol une that was subject to each election as well as the
state where the plants were | ocated. Wre you able to
obtain that information?

A We could not supply that data because it woul d
reveal confidential information.

Q kay. So you can't produce that information
in part either or in sone collective rolled-up way that

woul dn't reveal any confidential infornmation?
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A No, we can't.
Ckay. And is it -- is it fair to say that the

mar keti ng orders

- the USDA marketing order w tnesses
who wi Il cone on after you would be the -- better
situated to tal k about the justifications behind the
partially regulated sections identified here, the
justifications that went into those exceptions?
A That's correct.
Q kay. That's all 1 have. Thank you.
JUDGE CLI FTON: Who el se has questions of this
Wi t ness?
RECROSS- EXAM NATI ON
BY MR BESHORE:
Q May | have -- thank you for bearing with ne.
Just a couple foll ow up questions.
Marvi n Beshore, Ms. Warren.

Wth respect to dunped mlk, | think your

testinony was that -- you were asked how it's counted
for under the orders, and you said the |lowest -- ny
notes say you said the lowest class. |s that the | owest

class by price that nonth or just Cass IV, which is the
| owest nunerical class in the Federal orders?

A It's nmy understanding it's priced at the
| owest class in that nonth.

Q Ckay. So it could be priced at dass 111
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or --

A That' s ny under st andi ng.

Q Ckay. | may have asked this before, and
apol ogize if it is duplicated, but with respect to
the -- the weekly National Dairy Products Reports data,
is it possible to report, without identifying the nunber
of plants or the -- or the identity of the plants, can
vol unes be reported on any regi onal bases?

A No, they cannot for the sanme reason | stated
earlier, that the confidentiality rules that we assigned
to this is three or nore plants or no one plant can have
the majority of the vol une.

Q Thank you. And | hope that wasn't totally
repetitive.

A No, it's good to clarify.

Q Wth respect to Exhibit 21 and the
identification "Partially Regulated Plants,"” are the
nunbers showi ng on there -- do they indicate the nunber
of plants or the nunber of, you know, reports fromthe
Federal order systen? |In other words, what |'m
wondering is sonme partially regulated plants are
partially regulated in nmultiple Federal orders in the
same nonth. Wuld that plant -- would such a plant show
up as, assunming it was in Category A, would it show up

as one plant on this table or two or three dependi ng on
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how many orders it's in?

A It would only show up as one because it was
reported by the Order that was assigned responsibility
for that plant.

Q kay. And so for Category C, California
plants, that -- or Category C, plants, which it would
appear would be all California plants being the only
mar ket -w de state order pooling regulation that we know
of, that would indicate then the nunber of plants from
California that are partially regul ated?

A | can't answer that totally because | --
again, this was data that was submtted to nme by the
orders, so if the 76(c) that are reported there would
have been plants that were assigned to one of the orders
and then submtted to nme, so | don't know specifically
that that's a hundred percent true.

Q But it was your understanding, if | heard your
| ast response correctly, that each plant has one person

assigned to it so that it's only counted one tinme even

though it distributes in nultiple orders? | nean,
that's --
A Maybe | m sunderstood your question, but I

guess let nme clarify. Wre you asking ne if | know
specifically that every plant in the 76(c) section is

Californi a?
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Q No.

A Ckay. That's what | was answering, sorry.

Q Ch, I"'msorry. No, but -- no, ny questionis
do you -- is it your understanding that that represents

10 or 11, depending on the nonth, different plants?

A Ch, yes, that's correct.

Q Ckay. Now, one final question. There were
sone questions from M. English, | believe, with respect
to the Dairy Market News Reports on spot m |k sales or
prices in spot mlk sales, and you didn't provide any
prepared data in response to that request, but you
indicated that it's in Dairy Market News, and those are
avai | abl e?

A Those are available on their website.

Q Ckay. So just with respect to that data, is
it -- would it generally be correct that there's no
tabul ated vol unes reflected in those reports?

A | do not believe so.

Q Ckay. And there's -- there -- they're fairly
descri bed as anecdotal, are they not? Wuldn't that be
correct?

A That woul d be ny understanding of it, yes.

Q Ckay. Not usually done in terns of ranges or
nostlys or anything of that sort?

A No.
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Q (kay. Very good. Thank you.
A Thank you.
Judge difton, can | take a five-m nute break?
JUDGE CLIFTON: This is Judge difton. This
is Judge difton. Let's take a break. The w tness has
asked for only five mnutes, but | think we need 15.
So what is it? |It's roughly 2:40. Please be
back ready to go at 2:56.
(Wher eupon a break was taken.)
JUDGE CLIFTON: Al right. W're back on the
record at 2:57.
| love that announcenent, it makes ne feel
like I'"'ma conductor on sone sort of a train.
Who was on the way up here?
RECROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Chip English
So sone of this is pronpted by answers to
M. Vetne, one of the -- sonme of it is pronpted by the
fact that | realize | skipped ahead too nuch.
Let's | ook at Number -- Request Nunber 18 as
opposed to Table 18 again.
A In your -- your letter?
Q In nmy letter of July 8th, yes, Exhibit 10.

So | think I understand what happened, and |
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probably shoul d have known better. Asking for the n

and location. | knowa little bit about the reporti

ane

ng,

and | can see why that created sone issues. So if we

try to rephrase it and took out "nanme and | ocation,”
t hought was if it said -- we said, Could you by prod
tell us for California which products would have thr
or nore reporting and for whom very limted, nore t
50 percent by one of those entities. Because ny --
understanding is there's two rules. You' ve got the
you're not going to report if it's fewer than three,
['"'mvery famliar with that one fromthe Federal ord
but then the second one, as | understood it, is but
even if you have nore than three, if one entities
reports nore than the ngjority, you would not be ab
to --

A Correct.

-- count that one?

So ny question is -- and you nmay have to

ny

uct
ee

han

ny

and
ers,

al so

e

consult and come back -- is could you provide instead,

get rid of the nanes, location, we're not |ooking fo

r

confidential information, | shouldn't have asked that

question. So instead, could you provide by reportab
products, not just all products because we only care
about reportabl e products, the nanes of the products

which for California you would have three or nore
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entities and for which you don't have an entity that's
the majority, that's to say that conceivably it could be
di scl osed?

A Ri ght. W would not provide any regional

i nformation, including we would consider California

r egi onal
Q So even that you can't do?
A No, we woul d not.

JUDGE CLI FTON:  \Way?

THE WTNESS: Most likely it would result in
confidential information being reveal ed.

JUDGE CLIFTON: Do you determ ne that w thout
applying the math to see if the rule would be viol ated?

THE WTNESS: W would have to run those
cal cul ati ons, but based on ny experience running this
report for three years, we would deny that information.
BY MR ENGLI SH:

Q Thank you.

Turning to nunber 25. And |, again, see the
initial problemw th nane and | ocation. Do you know
whet her data is collected -- again, we're not | ooking
for confidential information, so sonehow we deal wth
the name and | ocation area -- do you know what
information is collected by Federal orders for mlk of

California origin received at plants?
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A Il -- 1 would need to confer with ny col |l eagues
on that.

Q Al right. [If you could confer with your
col |l eagues, and if there is a way of responding to the
guestion with respect to volune and use cl assification
and conbining it as to all locations, so we're talking
about it's received outside of California, and -- and if
it can avoid the confidentiality requirenents, conbine
them | think if we get sone data, sone data better
than none. So |I'm |l ooking at sone way of nodifying the
request, and if you want to, we can talk, you know, off
record a little bit, too, but sone way of nodifying the
request to see if there's a way of getting a response to
t he data request.

And, look, I'"'mjust as interested in
protecting ny client's confidentiality as the other,
have never wanted that, so again, | should have noticed
that when we drafted the question that we were getting
into that with the nanme, so see if there's a way of
wor ki ng on that.

A Ckay.
Q And that's all | have.

THE WTNESS: Judge difton, may | nmake a
clarification for M. English?

JUDGE CLIFTON: Certainly.
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THE W TNESS: For nunber 23 of your requests,
I m sspoke in talking about it thinking that it was
related to California only. W do not nmintain cow
nunbers in the Federal order, so we could not fulfil
t hat request.

MR ENGLISH It's a different reason, sane
result?

THE W TNESS: Sane result, no data, but yeah

MR. ENGLISH: | appreciate the clarification.
And thank you. And | thank everybody for their hard
wor K.

JUDGE CLIFTON: Stay there, if you wll,

M. English.

Al right. So | went back to ny notes on
nunmber 23, and originally you had assunmed only
California was requested, but now that you know that's
not true, why is that still not sonething that you can
provi de?

THE W TNESS: They requested producers of size
-- or by size of dairy farmas neasured by dairy cow
nunbers, and we do not maintain any dairy cow nunber
dat a.

MR. ENG.I SH: Thank you.

JUDGE CLI FTON: Wio will next question this

W t ness?
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See how intimdating you are?
RECROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne for Hil nmar.

In response to that |ast question, you said,
"We do not maintain dairy cow data.” Am| correct that
when you say "we," you do not nean USDA, but you nean
Agricul tural Marketing Services Dairy Prograns?

A Yes, that's correct.

MR. VETNE: Thank you.

JUDGE CLI FTON: Does anyone el se have
questions for this w tness now?

| woul d assune she woul d be recall ed when
she's had an opportunity to confer with col |l eagues about
the question still pending, although, M. English, you
probably owe her confirmati on as to whether you're
interested in the things that you had said you would
confer with your client about.

MR. ENGLISH: Chip English. And | apol ogi ze.
|"ve conferred, and we're not going to pursue -- the one
we just tal ked about, yes, we're going to pursue, but
the one that | said | want to talk to ny client about,
we're not.

JUDGE CLI FTON: That's hel pful. Thank you.

Al right. [|I'dlike to just go over in ny
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m nd, then, make sure | know whether there are | oose
ends for this witness which would require her to be
recal | ed.

So, M. English, | think you still want th
guote, "Western Order Information" from 2000 to Marc
2004, that Utah and Arizona information.

MR. ENG.I SH: Chip Engli sh.

€,

h of

Yes, Your Honor. | think there are now two

things we're tal king about. That information | actu

did make a request for. And then what | was just

ally

di scussing with Ms. Warren with respect to the plant
receipt of California mlk, if there's sonme way of
getting that information.

The -- there were two other requests that I,
you know, said | would confer about, and those |I'm
taking off the table, but I think we're down to those
two things that I'mstill interested in.

Definitely want the Utah and | daho information
for 2000 through March of 2004, with the caveat that the
2000 information | think was published conbi ned.

JUDGE CLIFTON: Are there any other questions
for Ms. Warren?

Ms. Warren, did you want to add anything to
your testinony thus far?

THE WTNESS: No, | do not.
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JUDGE CLI FTON: Thank you. You nmay step down.

You are a remarkabl e w t ness.

THE W TNESS: Thank you
JUDGE CLI FTON: Thank you very nuch
M. HIl, how would you |ike to proceed?

MR HILL: | would like to recall Anmanda

St eeneck, pl ease.

anot her
anot her
| "' m not

Exhi bi t

JUDGE CLIFTON: Very fine.

MR HLL: And I will report that there is
-- Brian HIl. I will report that there is
handout in response to M. English's requests.
sure how you want to proceed because we do have

Nunber 7, which is essentially the sane docunent

with |l ess nunbers. So if you want to have this marked

as Exhibit Nunber 11, I'mfine with that. If you want
to replace this as Exhibit Nunmber 7 with fuller
docunentation, I'mfine with that as well.

JUDGE CLIFTON: | don't want to repl ace
anyt hi ng.

MR HILL: Ckay.

JUDGE CLI FTON: W coul d, however, choose to
make -- the problemif | make it -- let ne start over.

If I knew that | was going to have two nunber
7's, | would say fromthe begi nning one's 7A and one's
7B. Since | haven't done that, | think it's easier
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rather than to link this to 7, just call it 11.

MR H LL: That's fine with ne, Your Honor.

JUDGE CLIFTON: And am | correct that this
will be Nunber 117

MR, HLL: That is correct.

(Wher eupon Exhibit 11 was marked for

I dentification.)

JUDGE CLIFTON: Al right. So we'll pause now
whil e these are distributed.

It is extrenely inpressive that the
Agricultural Marketing Service is able to produce this
kind of data so quickly. |I'mvery pleased.

Ms. Steeneck, you remain sworn. Wuld you
again state your nane for the record?

THE W TNESS: Amanda St eeneck.

JUDGE CLIFTON:. M. Hill, you nmay proceed.

REDI RECT EXAM NATI ON
BY MR HILL:
Q Yes, Ms. Steeneck.

Brian Hill.

Ms. Steeneck, you have been -- you're nowin
possessi on of what is marked as Exhibit Nunmber 11; is
that correct?

A Yes.

Q And do you recogni ze this docunent?
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A Yes.

Q What is it, please?

A This is a California M|k Production fromthe
baseline with the actual data for 2013 and projected
data from 2014 to 2024.

Q And did you put this together?

A Yes.

Q And it was at the request fromM. English; is
that correct?

A Yes.

MR HLL: | would like to enter this into
evi dence, Your Honor, if there is no objection.

JUDGE CLI FTON: Does anyone w sh to question
the witness on Exhibit 11 before determ ni ng whet her
there are any objections to it being admtted into
evi dence? There are none.

Is there any objection to the adm ssion into
evi dence of Exhibit 11? There is none.

Exhibit 11 is admtted i nto evidence.

(Wher eupon Exhibit 11 was admtted

I nto evi dence.)

JUDGE CLIFTON: Who would i ke to question
this witness -- well, M. Hll, did you have anything
further?

MR HLL: | have no questions, Your Honor.
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JUDGE CLIFTON: Al right. Wio would like to
begi n the questioning?
RECROSS- EXAM NATI ON
BY MR BESHORE:
Q Just a -- Marvin Beshore.

Just a question or two about how we woul d use
this with respect to the tables. So if we took the --
one of the tables, which -- which showed the change in
the baseline in each year, in each of these years, and
say under in the Cooperative's Proposal we wanted to
pl ot vol unes that are projected under the Cooperative's
Proposal. W'd take the baseline nunber in the year,
and then add to it -- if it's an add, if it's a positive
nunber -- the nunber on the table. And | didn't bring
nmy exhibit here to know which table it is. The
applicable table -- add to it the nunber in the
appl i cabl e tabl e where you projected a difference with
your nodel. The nodel showed a difference if the
Cooperative's Proposal was in place, and that would give
us the total production projected in California for that
year .

A Yes. As |long as you add the correspondi ng
year to the -- to the assuned year, yes.
Q So at the end in 2024, the nunber woul d be

added to 66.6, and that would be assuned the difference

359

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME I Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

there. Well, that -- that would be the projected total
production in California under the Cooperative's
Proposal that year

A Correct.

Q Ckay. You'd do the sanme thing with the Dairy
Institute Proposal or any of the other proposal s that
you -- that you nodel ed, correct?

A Yes.

Q kay. Now, | did sone quick rough

cal cul ati ons, just sonething kind of conparing year over

year data here. It -- it -- nost of themcone out to
around the 3.5 percent per -- per year increase; is
that --

A " mgoing to have to trust your --

Q Ckay.

A If your --

Q If ny --

A | f your cal cul ations are correct.

Q I f nmy phone cal culator had the right digits
entered into it and was working. In any event, whatever
those ratios are, that is -- that is the percentage

annual increase that is built into the USDA baseli ne
nodel for California production, | would assune?
Yes.

In the baseline, are those production changes
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| evel for the whole country? 1In other words, if you had
Pennsyl vania on here, because that's where I'mfrom
woul d the year-to-year increnents for the baseline for
Pennsyl vania, if there was one, be the sane as for

California?

A | do not have that information in front of ne,
and | -- I -- 1 can't answer that question.

Q Ckay. | just wondered since it's not --

A The --

Q It's not a regional -- USDA nodel is not a
regi onal --

A No.

Q - - nodel

A So what the USDA, the national nodel
predicts -- the national nodel and the national nunbers
that are predicted in production increases are -- are
publ i shed and avail able for your view ng on the Wrld
Agricultural Qutlook Board. The regional sunms for al
of the 14 m |k production regions sunmed to that

nati onal nunmber. So --

Q So the --
A -- for the --
Q -- World Agricultural Qutl ook Board
proj ecti ons show -- have 14 regional --
A No. No, no, it just shows a national, but the
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14 regional m |k productions that we have in our nodel
sumto that nunmber, so this is one of those 14 regions.
Q Gotcha. Thank you very nuch. That's all

have.

JUDGE CLI FTON: That rem nds ne that we did
want from Ms. Warren the best cite to the website where
sone of the information is harder to find since USDA is
switching fromwebsite to website gradually through the
di fferent agenci es.

Al right. Any other questions of
Ms. Steeneck? Yes.

RECROSS- EXAM NATI ON
BY MR SCHI EK:
Q Wlliam Schiek with the Dairy Institute.

| thought | understood things when | sat down,
and M. Beshore asked questions, and |'m confused agai n,
so | just wanted to make sure.

" m | ooking at Exhibit 6, and I'm | ooking at
tabl e where -- okay, Table 13 entitled "California
Regional M1k Supply Equation,” and | note that there is
al so a Sout hwest Regi onal Supply Equation, and a
Western -- Former Western Order Supply, it -- there's a
nunmber of regional supply equations. So | guess ny
guestion is, because | was -- | was confused, in terns

of using his nunber of three -- | ooked |ike about three
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and a half percent per year, | was assum ng that that
nunber cane out of a baseline that was produced in part
by this California Regional Supply Equation, estinmated
paraneters here projected forward. |Is that wong? Was
| --

A No, that is correct. So the Departnent
requires consistency in our estinmations as what we're
putting out there, so this nodel had to be consi stent
with the production estimations for the entire United
States. This nodel, however -- okay, this is not
sonething | -- this nodel allowed each region to produce
an estimated anount for each region and then summed
itself up.

That being said, you -- to gain consistency,
those aren't necessarily going to be the sane nunbers
sumred up as the published USDA nunbers. So what we
have to do is adjust nunmbers through intercept adjusters
to gain consistency across the board, so we adjust the
intercepts to gain that consistency.

Q kay. So you -- is -- is that specifically
referred to in the Table 13, that intercept adjuster?
Wuld | be able to find that there?

A No.

Q No. Ckay. So -- soO you -- you let these --

you estimate these regional supply equations and you sum
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t hem up, and you find out that, oh, ny gosh, we're, you
know, we're at nore production nationally than the Wrld
Agricul tural Qutl ook Board?

A. O | ess.

Q O less. So you -- you adjust the intercept
to each individual regional to -- to sumit or -- or to
get it to work out or how -- how is that done?

A So there are different type of intercept
adj ust er s.

Q Ckay.

A So there are intercept adjusters that affect

the intercepts all of each production region equally.
There are intercept adjusters that just affect one
production region. But in this case, what |I did is |
put together a systemthat allowed the interceptors

that -- adjusters to autonmatically solve for thensel ves
to true to the -- the nunber that is -- to be consistent
with the nunber that it is provided by the Wrld
Agri cul tural Demand Board, so that intercept adjuster
that affects all of the regions sinmultaneously was used
to adjust all the regions sinultaneously to change the

estimates to be consistent with the --

Q Ckay.
A -- World Agricultural --
Q So --
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-- CQutl ook Board.

Thank you.

So does it -- can you tell ne does it -- does
it adjust themall in a consistent percentage basis or
isit -- isit -- is it sonehow determned that it

adj usts sonme nore than others based on sone other factor
that it's | ooking at?

A The intercept adjuster for all of them would
be consistently the sane exact nunber. Wen --

Q Ckay.

A -- it is percentage-wise it would vary, |

woul d assune, fromthe regional nunber --

Q Ckay.
A -- | assune, in how that affects things,
but --
Q Ckay.
A If that hel ps.
Q And that -- that's a -- a lot of nuance, | --

| appreciate that.

CGetting back to M. Beshore's question,
t hough, to kind of understand sort of the difference
between California and Pennsylvania. |If you were -- |
don't need you to know the actual nunber in answer to
this question, | don't think, but -- but there's --

there's a different underlying supply equati on nodel
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that you've estimated, so unless it happened to turn out
that way, it's not necessarily the case that because
California has gone up three and a half percent per year
on the baseline according to this calculation, you
woul dn't necessarily say that that would be the sane
result you would see in Pennsyl vani a?

A No, | would not necessarily assune that to be
true.

Q Ckay. Thank you.

JUDGE CLI FTON: Are there other questions for

Ms. Steeneck at this tine?

Ms. Steeneck, is there anything you'd like to

add?

THE W TNESS: No.

MR HI LL: Smart answer.

JUDGE CLIFTON:  You may step down. And thank
you so nuch. |I'mvery pleased you were able to get that

data so quickly.

THE W TNESS: Thank you

JUDGE CLI FTON: Ms. Warren, would you like to
cone forward just with the website?

And if -- you remain sworn. |If you'd just
again state your nane.

THE W TNESS: Lorie, L-O-RI1-E \Warren,
WA-R- R-E-N
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JUDGE CLIFTON: Al right. And what website
are you telling us about?

THE WTNESS: This website is for the Dairy
Products Mandatory Reporting Program and woul d contain
the Annual Validation Questionnaire that | was referring
to earlier.

JUDGE CLI FTON: Thank you. And if you' d read
into the record the website.

THE W TNESS: Should | say dot or period?

JUDGE CLI FTON: Good question. | think
everyone under st ands dot.

THE WTNESS: Ckay. So it is
www. AMS. USDA. gov/ rul es-regul ations, all together, no
spaces, back splash -- backslash M as in Mary, MR
backsl ash DVR. It's nuch |longer than it used to be.

JUDGE CLIFTON: Are those truly backsl ashes
rather than forward sl ashes?

THE WTNESS: | would -- | guess they're
probably forward sl ashes.

JUDGE CLIFTON: Well, it could be either one.

THE WTNESS: It's this one (indicating).
Coul d sonebody hel p ne out here?

MR. H LL: Show that on the record. Bottom
left to forward right?

JUDGE CLIFTON: | thought she was show ng
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forward slash. Does -- okay. Does the one in between
gov, GOV, and rules have the top | eaning nore toward
rul es?

THE W TNESS: Yes.

JUDGE CLIFTON: So that's a forward sl ash.

Ckay. | -- if | were trying this, folks, |
would try the forward slash first and if that doesn't
work, try the backsl ash.

THE WTNESS: Cone put me down.

JUDGE CLIFTON: Al right. So those things,
two things are MIlike Mary, Mlike Mary, R |like Ron, and
then a slash, and then D Ilike David, MIlike Mary, R like
Ron.

THE W TNESS: Correct.

JUDGE CLI FTON:  And what do those stand for?

THE W TNESS: They change -- | want to say the
DVR is Dairy Mandatory Reporting. And the MW is -- |
have no i dea.

MR. CARMAN. Mandatory Market Reporting.

THE W TNESS: Mandatory Marketing Reporting.

JUDGE CLI FTON: Excellent. Thank you so nuch.

And, you know, | have tried to find things
that | know are on USDA website sonmewhere, and it is not
user-friendly, so I'mvery grateful to have this

i nformati on.
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MR. BESHORE: That's on the record.

JUDGE CLIFTON: Al right. M. Warren, you

may step down.

THE W TNESS: Thank you

JUDGE CLIFTON: M. Hill, how would you |ike

to proceed?

MR HLL: Well, at this tinme, Your Honor,

we

do have certain witnesses to honor a request by some

proponents about specific sections of other federal

mar keting orders and how they work, but there is, |

believe, a prelimnary matter that M. --

MR ENGISH | said | would put that off

until after -- I'Il do it any way you want to do it,

but

it seens to ne you have sone tinme constraints, and |'m

happy to continue with your --

MR HLL: | was tal king about the whey
factor.

MR. ENGLI SH: Yeah, that's --

MR HILL: Ckay.

MR. ENGLISH: | don't have to have -- ny

under st andi ng was that was going to go after all your

W t nesses.

MR H LL: Ckay. That's fine.

JUDGE CLIFTON: Me, too. | need to rest up

for it.
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There -- there is one prelimnary matter with
regard to the opening statenents that 1'd |like to take
sone information on before you call your next w tness.

M5. HANCOCK: Nicol e Hancock for the Producer
Handl ers Associ ati on and Ponderosa. | have a scheduling
issue that I'mgoing to be gone for a part of the day

tomorrow and on Friday, and | have asked the parties who

submtted witten proposals, the USDA, and -- and
Judge difton if it would be okay if -- if we don't get
it -- if we don't get to that point in the schedul e by
tonorrow norning before | |eave, that | do ny opening

statenent either on Monday when | return or at the
begi nning of -- before we present our case at whatever
tinme. | don't have a preference, whatever works best
for Dairy Institute and the Cooperatives and -- and
Your Honor .

| do have an associ ate here who's covering,
Bao Vu, who's covering for me while |I'm gone, but
because | prepared the case, | think it would be easier
for me to do the opening.

JUDGE CLIFTON: So -- don't |eave.

So there are a couple ways | look at it. One
is if each proponent gives us an openi ng before
M . Beshore begins with his case-in-chief, it's hel pful

because |'ve got a roadmap in ny head, and that would be

370

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME I Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

my first preference, but | suspect we'll get to the
openi ng statenents before she's back. So since that's
true, would you all agree that her opening statenent
could be | ater, perhaps after M. Beshore has conpl et ed
his case-in-chief, or even M. English has al so

conpl eted his case-in-chief?

As she points out, hers is not a standal one
proposal, and perhaps it will be even nore useful if she
hears the evidence in the two standal one proposal s
bef ore she gives her opening.

Sol -- 1 just want to know if there's any
preference fromthe rest of you

MR ENGISH |'mconpletely flexible, Your
Honor .

JUDGE CLIFTON: So M. English says he's
conpl etely fl exible.

M . Beshore?

MR. BESHORE: W have no preference.

JUDGE CLI FTON: No preference.

MR. BESHORE: We're flexible, also.

JUDGE CLIFTON: Al right. Geat. Wll,
we'll agree to wait for your opening statenent until
you' re back here, and then we'll figure out when to fit
it.

M5. HANCOCK: Thank you. | appreciate it.
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JUDGE CLI FTON: You're very wel cone.

Al right. Then, M. --

MR HLL: Brian HIl. Can we have five
m nutes to discuss wth our client before we put the
first witness on?

JUDGE CLI FTON: Certainly.

MR, HILL: Thank you.

JUDGE CLIFTON: So is five m nutes adequat
It is. Al right.

MR HILL: Yes.

JUDGE CLI FTON: So everyone else, don't go
far, but you' re welconme to nove around the room

(Wher eupon a break was taken.)

JUDGE CLIFTON: Al right. W're back on
record at 3:42.

This is amazing. | love that we already h
thi s data.

M. HIl, do you want to recall M. Warren
with regard to the docunent that's just been
di stri but ed?

MR, H LL: That is correct, Your Honor.

JUDGE CLIFTON: Al right.

e?

t oo

ave

MR HLL: And | would like to nark that as

Exhibit 12, | believe.
MS. FRI SI US: Correct.
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JUDGE CLIFTON: Al right. W're marking our

docunents as Exhibit 12.

(Wher eupon Exhibit 12 was narked for

I dentification.)

JUDGE CLI FTON: And woul d you state your

THE W TNESS: Lorie, L-O-RI1-E Warren,
WA-R R-E-N.

JUDGE CLIFTON: M. HII.

REDI RECT EXAM NATI ON

BY MR HILL:

nane?

Q And, Ms. Warren, you are in possession of what

is now marked as Exhibit 12. Do you recognize that

docunent ?

A. Yes.

Q Did you participate in putting these nunbers

t oget her ?
A | did not.
Q You did not.

A | was testifying.

Q And what are -- what do these nunbers show,

t hough?

A These are the Monthly Mail box Prices for the

Western Order for 2000, and then for |Idaho and Ut ah for

2001 t hrough March of 2004 as requested.

Q And these were requested by M. English?
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A That's correct.

Q And cal cul ated for that purpose?

A Yes.

Q And will these -- will this docunent be posted

on the website?

A By tonorrow norning.
MR HLL: | have no further questions, Your
Honor. | would like to nove this into evidence as

Exhibit 12 if there are no objections.

JUDGE CLI FTON: Does anyone want to question
Ms. Warren about Exhibit 12 before |I determ ne whet her
there are any objections to it being admtted into
evi dence? No one.

Are there any objections to Exhibit 12 being
adm tted into evidence? There are none.

Exhibit 12 is admtted i nto evidence.

(Wher eupon Exhibit 12 was admtted

i nto evidence.)

JUDGE CLI FTON: Do you have any ot her
guestions of Ms. Warren about Exhibit 12?

MR H LL: | do not, Your Honor.

JUDGE CLI FTON: Does anyone el se have any
guestions of Ms. Warren?
111
111
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RECROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Chip English

And just very quickly and just for clarity.
We've | abeled this as Table 22, we've | abel ed as Exhibit
12, but when we | ook back in the record, in a way it
suppl enents Table 6 for Exhibit 9, correct?

A | believe that's correct. |1've lost track of
the exhi bit nunbers at this point.

Q Exhibit 9 is the exhibit of your data and
Table 6 was the response to both our request and the
Cooperative's request for mail box data. This was the
data that | requested for the Western Order for the
nmonth -- for the year 2000 and then broken out for
| daho, Utah for 2001, 2002, 2003, through March of 20047

A Correct.

MR. ENG.I SH: Thank you.

JUDGE CLI FTON: Are there any other questions
for Ms. Warren with regard to Exhibit 12? There are
none.

You may step down then. And thank you and
your team

MR, H LL: Was that admtted into evidence?

JUDGE CLIFTON: Onh, yes, it was.

MR HLL: OCkay. | would like to call M.
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Henry Schaefer, Your Honor.

JUDGE CLIFTON: M. Schaefer, I'll swear you
inin a seated position. Wuld you raise your right
hand, pl ease?

Do you sol emtm swear or affirmunder penalty of
perjury that the evidence you present will be the truth?

THE WTNESS: | do.

JUDGE CLI FTON: Thank you. Please state and
spell your nane, and again tell us what your usual job
I'S.

THE WTNESS: MW nane is Henry Schaefer.
That's HEENRY SSCGCHA-E-F-E-FR And |'m an
Agricul tural Econom st for the Upper Mdwest MIk
Mar keti ng Order, Order Nunber 30, and |I'm here on detai
to the AMS Dairy Progranms for the hearing.

JUDGE CLIFTON: And just to acquaint those of
us who aren't famliar with order nunmbers, what region
is covered by Order 307

THE W TNESS: The Upper M dwest, basically
M nnesota, Wsconsin, and portions of North and South
Dakota, lowa, and IIllinois.

JUDGE CLI FTON: Thank you.

M. HIl, you nay proceed.

111
111
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DI RECT EXAM NATI ON
BY MR HILL:
Q Hel |l o, M. Schaefer.
A Hel | o.
Q Is it your understanding that you were call ed
here to provide a basic explanation of certain topics

requested by the proponent groups?

A That is correct.

Q Can you give us a |list of those basic topics
that you wanted -- that you're going to testify on?

A Ckay. I'mgoing -- |I've got a nunber of them
here. 1'll read through them and then we'll go on from
t here.

The first one is -- will be pool

qual i fications standards. Those are provisions
contained in Sections 4 through 13.
The Market Adm nistrator definition.
Continuity and separability of provisions,
which is -- Market Adm nistrator was Section 25.
Continuity and separability of provisions is Section 26.
Handl er responsibility for records and
facilities, Section 27.
The term nation of obligations, Section 28.
And lastly, classification of transfers and

di versi ons, Section 42.
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Most of those sections are in the 1000 -- 1000
series. The general -- or the pool qualification ones
are by order, so those wll change by order.

Q And the testinony you're about to give, you

are not taking any position on any of these proposals,

are you?
A | am not.
Q So this is just for use of the parties in

their own case?

A That is correct.

Q You can conti nue.

STATEMENT OF HENRY SCHAEFER

A Thank you. Ckay. W'Il start with pooling
provisions in Section 1000.4 through 1030.13. Those are
ki nd of conbi ned because two of the first ones are in
t he general provisions in Section 1000.

And al so because we are tal king about pooling
provisions, | amfamliar, of course, with Order 30
provisions. | cannot really speak to how ot her Market
Adm ni strators may handl e certain provisions in those
sections.

The purpose of the pooling provisions are to
determ ne which plants and whi ch producers can
participate in respect to federal orders.

The first step in this process for plants in

378

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME I Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Section 1000.4 describes the requirenents for being a
plant. The second step is then to determne if the
plant is a distributing plant, and this is contained in
Section 1000.5 or a supply plant in 1000.6. In both
cases, the plant has to be approved by a duly
constituted regulatory agency for the handling of G ade
A mlk.

The basic difference between a distributing
plant and a supply plant is a distributing plant bottles
m |l k and noves the resulting products on routes or to
ot her plants while a supply plant receives mlk from
dairy farnmers and ships bulk mlk to distributing
pl ants.

The third step is to determ ne whet her each of
these types of plants is a pool plant and can therefore
participate in a particul ar Federal Order.

MR, ENG.I SH: Excuse ne. He's going too fast
for me.

THE WTNESS: OCh, |I'msorry.

MR ENGLISH | wonder if he's going too fast
for the court reporter.

JUDGE CLI FTON REPORTER: Sl ow ng down woul d be
hel pful .

MR, ENGLISH If he's too fast for nme --

THE W TNESS: Actually, one of ny coll eagues
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said to sl ow way down so | amhere until 5:00 o'cl ock.

MR ENG.I SH: That wasn't why | said it. But
| got a look fromthe court reporter, and besides which
I was having sone issues, Your Honor.

THE WTNESS: No, that's fine. | understand.
| have a tendency to read fairly quickly so I'll sl ow.

Do you want ne to back up at all?

THE COURT REPORTER: No, you're okay.

THE W TNESS:. Ckay.

THE COURT REPCRTER  But sl ower going forward.

THE W TNESS:. Ckay.

The third step is to determ ne whet her each of
t hese types of plants is a pool plant and can therefore
participate in a particular Federal Order. Route sales
can be broken into two categories: 1In area sales where
packaged fluid mlk products are sold to outlets in the
mar keti ng area, and out-of-area sal es where packaged
fluid mlk products are sold to outlets -- let's see
here -- outside the marketing area. Route sales do not
i nclude sales to other plants.

Section 1000.7 describes the requirenents that
a plant nust neet to beconme a pool plant in each of the
Federal Orders. Generally a distributing plant is fully
regul ated by the Federal Order in which the majority of

its packaged fluid mlk is sold. One exceptionis a
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pl ant that processes at |east 15 percent of the plant's
receipts of a fluid mlk product which are physically
received into ultra-pasteurized or aseptically-processed
fluid mlk products. These plants are regul ated by the
Federal Order whose nmarketing area that plant is
physically | ocated w thin.

The process of determ ning whether or not a
distributing plant is a pool plant in a particul ar order
IS a two-step conputation. The first step is to
determ ne the percentage that the route disposition
and/ or transfers of packaged fluid ml|k products to
other plants are of the plant's receipts of fluid mlk
products that are physically received.

The second step is to determ ne the percentage
of the plant's route sales are in the Federal O der
mar keting area. For instance, in Federal Order 30, a
pool distributing plant nust have 15 percent or nore of
the fluid mlk products physically received in the
pl ant, di sposed of on routes, and/or transfers of
packaged fluid m |k products to plants, and 25 percent
or nore of the route sales and transfers to other plants
di sposed of in the Order 30 narketing area. See section
1030.7(a) for specific details. The percentages and
percentage cal cul ations may vary by order. And

believe in Exhibit 9, Tables 13 and 14, that infornation
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was presented earlier in the hearing.

Supply plants are plants that supply fluid
mlk to distributing plants. The Federal Order in which
t hey woul d be regulated is determ ned by the Federal
Order which regulates the distributing plants that the
supply plant ships to.

In addition, each order has a specified
shi ppi ng percentage that the supply plant nust ship to
the distributing plants in the specific order for the
supply plant to becone a pool supply plant. The
shi ppi ng percentage nay vary by order and by nonth. And

there's also a diversion |imt that a distributing

plant -- or that a supply plant has to neet, which neans
that they cannot divert -- and we'll tal k about divert
in amnute -- to nonpool plants. The diversion limt

iIs the inverse of the shipping percentage, and those
nunbers are contained in Exhibit 9, Tables 15 and 16.

Distributing plants and certai n nmanufacturing
pl ants may al so qualify as pool plants by being part of
a distributing plant unit. The unit nust neet the sane
qual ification percentage as an individual distributing
plant. In addition, at |east one of the plants nust be
able to neet the qualification percentages as if it were
a stand-al one pool distributing plant, and the other

plants in the unit nust use nore than 50 percent of
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their bulk receipts to produce Cass 1 and/or O ass 2
products. The plants all nust be operated by the sane
handl er .

One or nore handl ers operating one or nore
supply plants may create a supply plant systemto neet
t he supply plant shipping percentages. The system nust
nmeet the supply plant shipping and di versi on percentages
applicable to an individual supply plant. Each
i ndi vi dual supply plant that is a nenber of the system
does not need to neet the shipping and diversion
per cent ages.

The shi pping percentages and diversion limts
may be changed by the Market Adm nistrator by his own
initiative or by request frominterested parties and
after an investigation as to whether the change woul d
encour age needed shipnents or to prevent uneconom c
shi pnent s.

In Section 10,000 -- in Section 1000.8, we
have the description of nonpool plants. A nonpool plant
is defined as any m |k receiving, manufacturing, or
processi ng plant other than a pool plant. There are
several categories of nonpool plants, including other
order pool plants, producer-handlers, partially
regul ated distributing plants, unregul ated supply

pl ants, and exenpt plants.

383

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME I Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

| do find it kind of interesting that other
order plants are considered nonpool plants, and that is
because they are a pool plant in another order so
they're a nonpool plant on the order -- all the rest of
the orders that they aren't regul ated on.

Ckay. Producer-handlers are dairy farners
that operate both a dairy farmand a distributing plant
and have route disposition or transfer |ess than
3, 000, 000 pounds of packaged fluid m |k products.

Partially regulated distributing plants are
di stributing plants that have route sales into one or
nore Federal Order marketing areas but do not neet the
requirenents for a pool plant in any Federal O der.
These plants do follow a report -- do file a report of
receipts and utilization for each order that they are --
ship products into, and they nay have an obligation to
each of those orders' producer settlenment fund.

Unregul ated supply plants are supply plants
that ship bulk mlk to pool distributing plant but do
not ship enough to neet the supply plant's shipping
percentage. They do file a report of receipts and
utilizations for each order, and they may have an
obligation to the producers settlenent fund.

In many instances, these plants are attached

to a particular distributing plant, and they change
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regul ati on when the distributing plant changes
regul ati on.

Exenmpt plants are generally small distributing
pl ants that do not distribute packaged fluid mlk
products through comrercial channels or plants with |ess
t han 150, 000 pounds of packaged fluid m |k sal es per
nmont h.

1000 -- Section 1000.9 describes a handl er as
any person who operates a pool or nonpool plant. 1In the
case of Federal Orders, a person neans any i ndividual,
partnershi p, corporation, association, or other business
uni t.

There are two special cases of handl ers:
Brokers and cooperatives. Brokers are generally not
subject to the paynent provisions contained in the
order. Cooperatives may nove mlk directly to the farm
of a patron to a pool plant, and by agreenent wth the
handl er of the pool plant, the handler of pool plant
woul d becone the handl er of such mlk. This neans that
t he handl er of the pool plant would pool the mlk and
settle with the pool on the classification of the mlk.
This transaction is usually referred to as a 9(c) mlk
shi pnent after the section in the order that allows this
type of transaction.

Ckay. Moving on to producer qualification.
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I n di scussing producer qualification, it is inportant to
renmenber that we do not pool producers but we pool the
mlk of qualified producers. So we first of all have to
determne if a dairy farmer is a producer, and then
determine if the mlk of that producer is eligible to be
pool ed.

There are several terms that need to be
defi ned before we proceed. The term"divert” is used to
describe m |k novenents directed by the plant operator
or a 9(c) handler fromthe farmdirectly to another pool
plant or to a nonpool plant. This is all sonetines
referred to as direct-ship mlk as opposed to a mlk
transfer which occurs when mlk noves fromplant to
pl ant .

"Touch base requirenents" refers to how much
of and how often a producer's mlk nust be received at a
pool plant so that it may it be eligible -- so that it
is eligible to be diverted. For exanple, in Oder 30,
one full day's mlk production nust be received in a
pool plant any time during the first nonth the producer
cones on the market. And he stays on -- as a producer
on the market until the association is broken.

And in Order 30, that association is broken in
one of two ways: Either by being -- having the farm

degraded for a calendar nonth or by being pooled on
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anot her order.

QG her orders may require nultiple days'
producti on be received in a pool plant when the producer
first comes on the market. Qher orders may require
shipments to a pool plant nultiple tinmes a nonth in one
or nore nonths.

There are two sections in the orders that --
there are two sections in the orders that define what
mlk can participate in a Federal Order. The first
Section, 1000 -- I"'mnot going to say this. 1000 --

In our case I'mlooking at 1030. 1030. 12
defi nes a producer and which dairy farners are not
producers. Not all dairy farnms are producers. First,
the dairy farnmer has to produce m |k approved by a duly
constituted regulatory agency for fluid consunption as
G ade Amlk. The mlk nmust be received at a pool plant
or diverted by the operator of the pool plant or be
received by a 9(c) handler.

The second section, 1000 -- and this would
be -- varies by order, but it's in Section 13. This
section, the conditions that nust be net for the mlk of
a producer to be eligible for producing in the Federal
Order pool -- for participating -- I'msorry, let ne
start that sentence over again.

The second section, Section 13, is the section
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that lists the conditions that nmust be nmet for the mlk
of the producer to be eligible for participating in the
Federal Order pool. The mlk nust be received at a pool
pl ant or by a 9(c) handler or diverted by the operator
of a pool plant to a nonpool plant. There is usually a
touch base requirenent that nust be net as nentioned
above. In addition, there is a diversion limt which
specifies the percentage of mlk a handler may divert to
a nonpool plant.

The diversion |imt is generally the inverse
of the shipping percentage, so if the shipping
percentage is 25 percent, the diversion |imt would be
75 percent. As with the shipping percentage, the
diversion limt percentage varies by order and in sone
cases by nonth.

The producer ml k section also specifies that
mlk will be priced where it is first received.

In several orders, the producer mlk section
al so contains provision for restricting the anmount of
m |k a handler may bring back onto the pool after
electing to not pool the mlk. MIk that is diverted to
a nonpool plant nmay be pool ed but does not have to be.
M Ik physically received directly fromthe farmat a
pool plant in alnost all cases nust be pool ed.

Ckay. Moving on to the discussion of Market
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Adm ni strator.

Each Federal Order is adm nistered by a Mrket
Adm ni strator who is designated by the Secretary of
Agricul ture.

The section -- this section defines the powers
and duties of the Market Adm nistrator. Such powers
i nclude adm ni stering the ternms and provisions of the
order, maintaining and investing funds outside of the US
Departnment of Treasury for the purpose of adm nistering
the order, and making rules and regul ations to execute
the terns and provisions of the order.

The duties of the Market Adm nistrator include
t he conputati on and announcenent of m nimum cl ass prices
and uni form skimand butterfat prices or producer price
differential, managenment of an adm nistrative budget
verification and auditing of handlers' nonthly reports,
and preparation and di ssem nation of market statistics.
The Market Adm nistrator enploys a staff of auditors,
agricultural econom sts, and | aboratory, clerical, and
dat a processi ng personnel to assist in admnistering the
or der.

Section -- that was Section 1025.

Section 1026, continuity and separability of
provi si ons.

After a referendumis held to determne if
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producers approve an i ssuance of an order or an anended
order, a final rule is issued by the Secretary of
Agriculture. The Secretary will declare the effective
date for the provisions of the order or any anmendnments
to the order in the final rule, and the order wll
continue until suspended or term nated.

A mar keting order nust be ended when the
Secretary of Agriculture determnes that it is -- that
its termnation is favored by a majority of the dairy
farmers who deliver nore than 50 percent of the mlk to
the market. The order may al so be termnated if the
Secretary finds the order either obstructs or does not
tend to carry out the declared policy of the
Agri cul tural Agreenent Act of 1937, as anended. Also in
the case of an anmendnent to the order, the order will be
termnated if producers fail to approve the order as
anmended.

If the order is term nated or suspended, the
Mar ket Admi nistrator is provided the authority to
continue its operations to settle any outstanding
obligations. The Market Adm nistrator or a designated
agent nust |iquidate the business of the Market
Adm nistrator's office and distribute any excess funds
to contributing handl ers and producers in an equitable

matter.
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I f any provision or its application to any
party is found to be invalid, the remai ning provisions
of the order or the application of the provision to
ot her parties are not affected.

Section 1027, handler responsibilities for
record and facilities.

Handl ers are required to naintain and retain
records of its operations and make such records and its
facilities available to the Market Admi nistrator. |If
such records are not nmade avail able, the handler's mlk
receipts may be allocated to the highest-priced class.

Handl ers are required to submt nonthly
reports detailing the receipts and utilization of mlKk
and paynents to producers. Each handl er nust al so keep
ot her records as the Market Adm nistrator deens
necessary to verify or establish the handler's
obl i gati on under the order.

Al'l records required under the order nust be
retained by the handler for three years. |f such orders
are necessary in connection with a court action or a
proceedi ng in Section 608c, and then we have |eft
par ent heses, 15, right parentheses, |eft parentheses A,
capital A -- left parentheses, then a capital A then a
ri ght parentheses. Ckay?

JUDGE CLIFTON: Let -- let nme stop you there.
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I know that that's not an exhibit, but I am going to ask
t hat when you're through with your testinony that a copy
of your notes be given to the court reporter just for
assi stance in typing these very unfamliar terns.

THE WTNESS: That's fine.

JUDGE CLIFTON: Al right. Geat.

MR, ENGLI SH:  Your Honor.

JUDGE CLIFTON: M. English.

MR. ENGLISH: As long you've interrupted, and
| understand what happened with an earlier wtness,
whi ch was a relatively short statenment, but this is a
statenent, | think there's a nunber of copies the USDA
has, but | don't think any of the hearing participants
have, and candidly for cross-exam nation purposes, it's
going to be a whole lot nore efficient if we have it.

Now, if your position is you're not going to

share it -- |'ve never had that happen in one of these
hearings, it's always been shared before -- if that's
the position of the Departnent, | get it, but then | may

have to go back and have the court reporter to read back
sections of the testinony so | can conduct ny

cross-examnation, and | think that's going to be very

i nefficient.
JUDGE CLIFTON: Well, let's talk about the
status of the docunent. 1Is it not polished enough to be
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an exhibit?

MR, HILL: That is correct.

JUDGE CLIFTON:  And | understand that. Is it
-- even though it's rough and even though it's not going
to be an exhibit, would there be any objection to giving
copies not only to the court reporter but to the
participants in the roomfor their use in
cross-exanmi nation or just for their use in understandi ng

the adm nistration of a marketing order?

MR HLL: Well, like you said, this doc --
Brian Hill. This docunent has not been polished.
JUDGE CLIFTON: | don't -- | don't think your

volunme is up. Start again, please.

MR HLL: Brian Hll. This docunent has not
been prepared for distribution at all. | nean, it's a
very rough draft. He's ad libbing a |ot throughout this
docunent as |I'mreading it, so it's just not prepared
for distribution throughout the rest of the participants
her e.

JUDGE CLIFTON: Al right. 1It's extrenely
val uabl e, his testinony. The other thing we could do is
we could ask for an expedited transcript of this portion
of the record. It will cost the AVMS nore noney, but
it'"s worth it. Thisis -- like |l said, this is

extrenmely val uabl e testinony, not only for people in

393

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME I Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

California who aren't famliar with these provisions,
but for anyone.

MR ENG.ISH And | want to agree. | nean,
frankly this is perhaps nore than | expected when we
made the request, and |I think M. Beshore nade the
request, but I think it is really good informtion, and
so the request is nmade, saying, boy, this is really good
stuff, but it's hard to follow it as nuch as there is,
and | think that -- | think cross-examnation will be
a whole lot nore efficient if -- if we have it. | think
that 1"'mgoing to end up being in agreenment with M.
Beshore here.

MR. BESHORE: Marvin Beshore. Boy, do | hate

to agree with Chip, but -- but I do. But |I do agree.
mean, | would -- if -- the docunent being rough, we all
understand that. | -- | don't want any of

M. Schaefer's, you know, notes or anybody el se's notes
or anything, but, you know, a rough, you know, typed
docunent, even if it's had interlineated, you know, ad
lib testinmony, it would be useful at least. Better than
waiting for an expedited transcript, actually, in terns
of efficiency of the hearing. But of course, you know,
the Departnent has to nmake that decision, | do
understand it. |'d request to take the handwitten

notes or anybody's personal notes off of it, if it's
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just sonmething we can -- we can | ook at that covers nost
of it, I think it would help.

JUDGE CLIFTON: In a nonent |'mgoing to ask
M. Schaefer's coments, but | -- | just appl aud
Agricultural Marketing Services. You -- you have been
amazi ng at providing so much information and so well,
and this is so difficult. Just very pleased that you' ve
stepped out. | certainly don't want it to bite you.

What do you think, M. Schaefer?

THE WTNESS: Can | have a mnute to talk
with --

MR HI LL: Yes.

JUDGE CLIFTON: Yes. Let's everybody take a
five-mnute stretch break.

THE W TNESS: Thank you, Your Honor

(Wher eupon a break was taken.)

JUDGE CLIFTON: Al right. Let's go back on
record. | know I took |onger than a five-mnute stretch
break, but it's about 4:22.

M. Brian Hill, how do you want to proceed?

MR HI LL: Yes.

BY MR HILL:
Q "' mgoing to go back to the begi nning of your
statenment, M. Schaefer. Could you once again read for

me or tell nme what you're going to be -- what you're
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trying to explain today, what sections you're going
over?

A Ckay. What we are going to go over is poo
qual i fications standards, which go from Section 1000. 4
to 1030. 13.

And then we're going to al so cover the market
adm ni strator provision, which is the 1000. 25.

Continuity and separability of provisions,
whi ch is 1000. 26.

Handl er responsibilities for records and
facilities, 1027.

Term nati on of obligations, 1000.28.

And cl assification of transfers and diversion
1000. 42.

MR, HILL: Your Honor, at this point I want to
reiterate that this docunent was not put together as an
exhibit. If it were to be an exhibit, it would have had
to have been vetted through the proper departnental
hi erarchy, which it has not been.

As such, I'mgoing to rel ease the w tness
directly fromthe proponent groups on the topics.

JUDGE CLI FTON:  You don't want himto finish?

MR, HILL: No, Your Honor, because we're not
going to be able to allowthis to be an exhibit. If the

proponents are fine wth allowng himto continue
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reading and it not being an exhibit, that's fine. |If
not, they' re going to have to ask their own questions on
the topics that they wanted gui dance on.

MR, ENGLISH Well, let nme be clear. [|'m not
trying to be cunbersone. W're not --

JUDGE CLI FTON: M. English, go ahead and
state your nane.

MR ENGISH [|I'msorry, Chip English.

You know, | think there may be sonme suspicion
of what we're trying to do here. None of us asked for
it to be an exhibit, so let's start with that. W are
not asking for it to be an exhibit. | -- and, again, we
are very grateful, and we don't want this to cut off the
di scussi on of two other wi tnesses, so we're not trying
to do that.

| think that given the fact that this is a
pronmul gation proceeding, this testinony is
extraordinarily useful, and again, |'mgoing to repeat
what the judge has been saying, this is very good stuff,
so | don't want this to turn into a situation where
because we make a request we end up with less than we'd
get .

| understand what the concerns are, and |
wonder whet her an expedited transcript if he finishes

what he's reading today, we may be very close to 4:45 at
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that point anyway. | believe soneone's consulted with
the court reporter and we could have an e-nmil of an
expedited transcript by the norning, and then we can
work with it.

Now, if that's a concern for the Departnent --
again, the last thing I want to have happen is because
we make a request, we end up with getting less. That's
not the goal, and | think everybody on the participants’
side is agreeable on that, so that's not what we want,
M. HIl, we're not trying to say, okay, let's stop
doing that. W are grateful for the prepared -- | nean,
| think this is good stuff. So saying it's good stuff
doesn't nean that | want to, you know, give it up, and
at the sane tinme, it's just efficient cross-exam nation.
That's all we're getting at.

| don't know how else to do it. | guess one
way to do it is if | know what sections, | can go back
to every single section and ask hima question about
every single section, but |I just don't think that's an
efficient exam And, again, | want to end where |
began. Thank you for putting this witness on. Thank
you for the statenent. W are not trying to get |ess
because of trying to get a copy.

MR. BESHORE: Marvin Beshore.

| concur with everything Chip has said. M
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suggestion at this point would be that we finish -- that
M. Schaefer, if he would please and with authorization
from counsel finish his direct testinony as intended on
t he subject matters indicated, and that we adjourn at
that point. W wll, as participating parties, request
the expedited transcript, which we're told is avail able
in the norning by e-nail to be able to use and we have
further exam nation at that tine with that, wth that
avail able. Cbviously he's testifying, the transcript
doesn't present any review, any clearance issues, and |
woul d hope maybe that's how we can proceed.

JUDGE CLI FTON: M. Beshore, don't |eave.

Wien you say as participants we're requesting
the transcript, are you saying that you' re not expecting
the Agricultural Marketing Service to pay for the
expedited transcript?

MR BESHORE: Well, we're certainly willing to
tal k about that.

JUDGE CLIFTON: It does nmake a difference.
They' re expensi ve.

MR, BESHORE: | under st and.

JUDGE CLIFTON: It's already expensive to get
the service that we have, which neans we woul dn't have
this for two weeks, but M. Schaefer's testinony is so

val uabl e on so many |levels, one is there are sone
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simlarities between the marketing order that he

adm nisters and California's as far as many products
bei ng produced and so on. | just think for us to be
able to get a grasp in our heads of all the different
ki nds of plants, for exanple, would be extrenely useful
and, you know, talking about diverting mlk to a
different plant and to nonpool plants and how it's al
accounted for, | just think he has a wealth of

i nformati on that would be so useful here.

MR. BESHORE: | couldn't agree nore.

JUDGE CLIFTON: M. Hill, do you have any
objection to the court reporter having access to his
rough notes just to nake sure that the transcript has a
chance of getting all the words in?

MR, H LL: W have no problemw th that,

Your Honor, and we're prepared to go forward in the
manner that you' ve asked and requested now.

JUDGE CLIFTON: Al right. Let's talk about
the cost. This is -- when you at -- when you're in a
hearing that already has a tinetable for producing
transcripts, then when you ask for a segnent of it to be
expedited, just one wtness just to be expedited, that's
a whol e additional cost.

MR, H LL: One statenent, we do have one nore

person who woul d go up and do the same exact thing, and
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if we start, maybe we can finish both toni ght and get
t hat expedited transcript --

JUDGE CLI FTON: That woul d be excellent.

MR HLL: -- on that at the sane tine.

JUDGE CLI FTON: Excellent. So before we have
a court reporter undertake this, |I do want to know who's
paying for it, whether the Agricultural Marketing
Service is paying for it as they're paying for all of
the rest of the transcript, or whether those people that
are represented by Messrs. English and Beshore and
per haps others are going to pay for it.

M5. TAYLOR: W don't have authority to expend
any nore funds.

MR ENGISH We'Ill split it.

JUDGE CLI FTON: Perfect. Thank you,
gent | enmen.

MR FRANCIS: |If we can contribute, we wll,
if we can, but we don't know.

MR. BESHORE: \Whatever you can't, we'll split.

JUDGE CLI FTON: Excellent. This -- this is an
excel lent hearing. | appreciate everybody working it
out .

MR HLL: Didthe record catch --

JUDGE CLI FTON: And |'ve never seen you play
hardbal | |ike that.
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MR HILL: Did -- did the record catch

their -- their willingness to pay this? | don't believe

they went to the m crophone.

JUDGE CLIFTON: He's still playing hardball

MR ENGLISH | don't think it needs to
the record, ny word should be good, but yes, we w

split it.

be on

MR, BESHORE: Anythi ng over and above what

M. Francis doesn't nmke avail abl e.

JUDGE CLI FTON: Thank you. Al right. So --
MR, H LL: M. Schaefer --
JUDGE CLIFTON: Yes. Let's turn M. Hill's
m ¢ back on.
BY MR HILL:

Q Brian HII.

So, M. Schaefer, do you renenber where you
wer e?

A Vell, | do kind of, but why don't | start with
Section 1000. 27, Handl er responsibilities for records
and facilities, | believe I was in that paragraph, and
that way | won't m ss sonething that we have here.

Q That's fine. You nmay continue.

A Thank you.

Section 1027, Handler responsibility for
records and facilities.
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Handl ers are required to naintain and retain
records of its operation and make such records and its
facilities available to the Market Adm nistrator. If
such records are not nmade available, the handler's mlk
receipts may be allocated to the highest-priced class.

Handl ers are required to submt nonthly
reports detailing their receipts and utilization of mlk
and paynents to producers. Each handler nust al so keep
ot her records as the Market Adm nistrator deens
necessary to verify or establish the handler's
obl i gati on under the order.

Al'l records required under the order nust be
retained by the handlers for three years. |If such
records are necessary in connection with a court action
or proceedi ng under Section 608c, begi nning parentheses,
15, end parent heses, begin parentheses, capital A end
par ent heses, of the Agricul tural Agreenent Act of 1937,
as anended, the Market Adm nistrator may request before
the end of the three-year period that the records be
retained until further notice.

Section 1028, Term nation of obligations.

The Market Adm nistrator office perfornms audit
to verify the accuracy of the handler's information in
determning its obligation to the order. [If the audit

shows that the handler nust pay any funds required under
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the terns of the order, the Market Adm nistrator mnust
notify the handler in witing that the funds are due
prior to two years after the | ast day of the nonth
during which the Market Adm nistrator received the

handl er's report of receipts and utilization. There are
exceptions to the two-year period limt, such as the
handl er fails or refuses to provide the required records
to determne the obligations or a transaction invol ved
fraud or willful conceal ments of facts on the part of

t he handl er.

The obligation of the Market Admi nistrator to
pay any funds that handlers claimare due under the
terms of the order will termnate two years after the
end of the nonth the mlIk was received by the handl er.
The obligation of the Market Admi nistrator to refund any
paynment nade by a handler will termnate two years after
the end of the nonth during which paynent was made by
the handler. The exception of the applicable two-year
limt applying to funds due fromthe Market
Administrator's office would be if the handler files a
petition under 6 -- under Section 608c, begin
par ent heses, 15, end parent heses, begin parentheses,
capital A, end parentheses, of the Agricultural
Agreenent Act of 1937, as anended.

Section 1042, C assification of transfers and
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di ver si ons.

The Market Admi nistrator office all ocates
transfers and diversions on a nonthly basis. Transfers
descri be shipnents of mlk nade fromplant -- one plant
to another. Diversions are typically farmto-pl ant
deliveries to a nonpool plant that can be pool ed based
on qualification criteria established by the Federal
Or der.

MIk or creamtransferred or diverted froma
pool plant to another pool plant is Class | unless both
handl ers request the sane classification in another
class. In that case, classificationis |limted to the
anmount of skimand butterfat remaining in each class at
the receiving plant after classification of producer
m |k, Section 1000.44, with additional exceptions nade

fromreceipts of other source mlk at the transferring

pl ant .

Transfers and diversions to a plant regul ated
by another order are Class | if transferred as packaged
products. If transferred or diverted in bulk form

classification is based on utilization at the other
order plant, parentheses -- |eft parentheses, if both
pl ants request the bul k transfer be classified as other
than dass |, end parentheses. |If the plant receiving

diverted m |k does not have utilization avail able for
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the requested class and sonme of the diverted mlk is
therefore going to be dass I, the diverting handl er has
the option to designate sone or all of the diverted mlKk
as producer mlk at the receiving plant pendi ng approval
fromthe proceeding -- fromthe receiving plant.
Transfers and diversions to a producer-handl er
pl ant regulated by any order are Class |I. Packaged
transfers to an exenpt plant are Cass |I. Bulk mlk or
creamtransferred or diverted to an exenpt plant is
cl assified based on the receiving handler's utilization
in each class in series beginning with Cass |IV.
Transfers and diversions to other nonpool
plants are Class | if transferred as packaged products.
Bulk mlk or creamtransfers and diversions are
cl assified based on the nonpool plant's utilization if
the transferring slash diverting handl er clainms such
classification and the nonpool plant retains records
whi ch can be verified by the Market Adm nistrator.
Addi ti onal steps, begin parentheses, Section 1000. 42,
begi n anot her set of parentheses, d, end parentheses,
begi n parent heses, 2, end parent heses, begin
parent heses, i -- little i, little i, dash, little v,
little i, little i, end parentheses, end parentheses,
are taken to assign any Cass | utilization at the

nonpool plant to the Federal Orders supplying the bul k
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m K.

Thank you.

JUDGE CLIFTON: M. HII.

MR HLL: Well, if we have an agreenent t
defer questions until tonorrow, we will call up anot
W t ness, we can continue with testinony on different

t opi cs.

(0]

her

JUDGE CLIFTON: Ckay. That's good. | just

want to clarify the citation to these sections. So

of the sections that you tal ked about, M. Schaefer,

al |

ar e

in Title 7 of the Code of Federal Regulations; is that

correct?

THE WTNESS: That's correct.

JUDGE CLIFTON: And tell me how, if -- if
adm ni ster Order 30, tell ne how the 30 gets fitted

these regulatory citations? How does that work?

you

into

THE W TNESS: The -- all of this is in what

"Il say is a overall Section 1000, so the thousand

series is 100 point and then whatever the individual

par agraph or section nunber is. And for Order 30, we

are 1030 point whatever. So, for instance, whatever the

nunber of the section is, so for instance, pool plant

woul d be Section 7 or point 7.

JUDGE CLIFTON: Okay. So if | were looking in

t he book you got there, Title -- it's a short little
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volune, Title 7 of the Code of Federal Regul ations,
-- if I found in there 7, Code of Federal Regul ation
1000.4, | would know that applies to all the orders?
THE W TNESS: Correct.
JUDGE CLIFTON: And then if | found -- aft
| ooked at all the 1000 point sections, all the nunbe

and | then wanted to go to the 1030 point sections,

ifol

S,

er |
rs,

woul d find sone orders specific to the area you
adm ni ster?

THE WTNESS: That is correct.

JUDGE CLI FTON: Okay. Good. So is there any
chance the court reporter could borrow that volune in
addition to your notes for overnight?

THE WTNESS: | don't see why not. W have
pl enty of copies here, and we can nake that arrangenent.

JUDGE CLIFTON: | really think it would be
useful, particularly when you're looking at little i's
and three of themin parentheses and so on.

THE WTNESS: Al right. The -- the ones we
woul d not have -- | don't have the ones that have the
section 608(c) in them but we could arrange sone help
with that, too, if need be.

JUDGE CLIFTON: Al right. Very good.

THE WTNESS: And they are in what we're going
to give the court reporter for backup.
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JUDGE CLIFTON: Geat. That's good enough.
That's great. So you've already gotten a vol une because
it's been delivered. And, now, did -- does soneone want
to make a copy of M. Schaefer's notes to give to the
court reporter?

MR. H LL: Sonebody -- Brian Hll.

This is Brian Hill. Sonebody wll, yes.

JUDGE CLIFTON: Okay. Good. Al right. Then
for now, you may step down, M. Schaefer. |[|'mso glad
you' re testifying.

THE W TNESS: Thank you

MR HLL: | have been told that M. Mykrantz
may not be able to finish in 20 m nutes.

JUDGE CLI FTON: Yes. And we actually have
|l ess than 20 if we are going to talk about tonmorrow. So
do you think it would be better to start with him
t onor r ow?

MR. HILL: Yes, that would be better. W can
do all the questioning on Friday.

JUDGE CLI FTON: On, dear, the gentlenen do

want an expedited transcript of what we can get from M.

Mykrantz, | can see this.
MR ENGISH Well -- well, let ne just say
sonething first. |Is M. Mkrantz going to be avail abl e

t hrough Friday or --
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MR, H LL: That is correct.

MR. ENG.I SH: So we coul d do anot her expedited
transcript, and then do that.

| just want to be clear, for the expedited
transcript, we only want the statenment, we don't want
the colloquy and anything like that. W're paying for,
you know, just the statenent, please.

But, yes, I'm-- I'"'mfine with -- with
pursuing it that way. Then what we do is put
M. Mkrantz on in the norning maybe so that we can get
that expedited transcript started, and then go back to
M. Schaefer, and then put M. Mkrantz on when we get
t hat ot her transcri pt.

MR, H LL: Ckay. That's fine with us, yes.

MR. BESHORE: Yes.

JUDGE CLIFTON:  Now, M. English, go back,
please. | -- | want to make sure | know what you don't
want. You're -- you're fine with when M. Hill is
aski ng questions of M. Schaefer, and then M. Schaefer
responds, but you don't want the part where M. Hill is
addressing us and we're addressi ng himback?

MR ENG.I SH. Well, and nost inportantly where
we' re tal king about what we're going to do about this,
that whole part that's interspersed in all of this where

M. HIll is talking to ne, I'mtalking to him we're all
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talking -- all of that we want excluded, we don't want
to pay for that expedited transcript.

MR, BESHORE: Li ke now.

JUDGE CLIFTON:  Yes. | agree.

MR. BESHORE: Do we have --

MR. ENGLI SH. Do we have any idea how nuch
this m ght be?

MR. BESHORE: W're passing a hat. W' ve got
sone nore hel p.

JUDGE CLI FTON: Good. Thank you all for
hel ping on that. | think it's worth it.

Al right. Good. So -- so if -- if |

understand the plan, we're al nost done for the day, and

what we'll do now is summarize what we think tonorrow
will bring.

So the first thing that we -- well, first of
all, I -- I didn't get a single dairy farner on the

W tness stand today. Are there any here that woul d hope
to get their testinony in yet today? Yes. Wuld --
woul d sonmeone stand who's a dairy farnmer who would |i ke
to testify today? Al right. WlIl, |I'mhappy to take
you today. | realize we do want to finish before 5:00
so it doesn't give you a lot of tinme, and naybe you'd
like to testify a different day. But |'m happy to

i nterrupt whatever we're doing for a producer or dairy
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farmer to speak.

All right. So the plan is that when we cone
back in the norning, we're interested in talking with
Dana Coal e about potential governnent shutdown as a
prelimnary matter. M. English, once we get through
all the government w tnesses, is eager to persuade ne
why his topic should be an additional one to be
addr essed besides what was noticed in the Federal
Register. We'Ill want to conplete the rest of the
governnment witnesses first. In addition to M.
Mykrantz, and would you spell his nanme for ne?

MR HLL: | believe it -- Brian Hill.

| believe it's -- his last is spelled
MY-K-RA- N T-Z

MR CARMAN. It's in the official record.

M5. TAYLOR It's in the record.

JUDGE CLIFTON: | just want to nmake sure it's
right right nowin the record.

You may use the m crophone right there.

MR. MYKRANTZ: M nane is spelled
MY-K-R-A-N-T- Z.

JUDGE CLI FTON: Thank you.

MR HLL: And there will be -- Brian Hll.

There will be one other w tness whose nane is

Bill Wse.
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JUDGE CLIFTON: WI-SE?

MR HLL: WIIiam W se.

JUDGE CLI FTON: Good. Al right. And if we
get all that done, we would then nove into opening
statenents beginning with M. Beshore.

And any expedited transcript that m ght be
requested of M. Mkrantz or M. Wse would lead to
cross-exam nation the follow ng day; is that correct?

MR HLL: | believe that would be correct. |
will say that M. Wse never had any prepared testinony.

MR, ENGLI SHE And he's certainly not going to
prepare it now.

MR HILL: So don't think that we're changing
j ust because --

M5. TAYLOR: Well, can | clarify just -- this
is Erin Taylor.

| just want to clarify who's going to talk
about what tonorrow so you're not confused, and we'll
try to be alittle clearer if we can.

Tonorrow John Mykrantz will tal k about Section
43, Ceneral Cassification Rules; Section 44,
Classification of Producer MIk; Section 77, Adjustnent
of Accounts; Section 78, Charges on Overdue Accounts;
Section 85, Assessnent for Order Adm nistration; and

Section 86, Deductions Marketing services.
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WlliamWse will talk about Section 76,
Payments by a Handl er Operating a Partially Regul at ed
D stributing Plant; and Section 10, Producer-handl ers.

And | do want to reiterate that these sections
were specifically asked of us to discuss, which is why
these are the specific ones we are here to tal k about.

JUDGE CLIFTON: Very good. And if it turns
out that counsel don't feel they'll need the expedited
transcript and want to go right into the
cross-examnation with those witnesses tonorrow, that's
fine, too.

Al right. | think of nothing el se.

Let's start wwth M. English. Do you have
anyt hi ng el se toni ght?

MR. ENGLI SH: Not to carry sonebody el se's
water, but it occurs to ne that Ms. Hancock is going to
| eave at some point tonorrow, and she is obviously very
interested in producer-handler, so maybe M. Wse goes
first --

M5. TAYLOR That's fine.

MR HLL: -- to allow her an opportunity to
partici pate.

JUDGE CLI FTON: Do you want himto testify
before you cross-exam ne M. Schaefer?

MR. ENG.I SH: Yeah, | don't see -- yeah, |
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don't see there's in order of that. | think that's
fine. | nmean, it just occurred to ne that she said she
has to be | eaving after about an hour, so maybe she has
her chance before she has to | eave.

JUDGE CLI FTON: That sounds excellent. You
are cooperating well anong yourselves. |'myvery
pl eased.

M. Beshore, anything further today?

MR. BESHORE: | have nothing further.

JUDGE CLI FTON: M. Beshore does not have
anything further. Does anyone before | say we are in
recess for the -- for the tine being?

Al right. Once again, you can cone into this
roomat 8:00 o'clock tonorrow, make yoursel ves
confortable, but we will not go on record until 9:00.
And we now go off record at 4:409.

(Wher eupon the proceedi ngs recessed

at 4:49 p.m)
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