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 1          THURSDAY, OCTOBER 1, 2015 - - MORNING SESSION
  

 2       JUDGE CLIFTON:  ALL RIGHT.  WE'RE ON RECORD NOW, ON
  

 3   OCTOBER 1, 2015.  IT'S THURSDAY, IT'S 9:05 IN THE MORNING.
  

 4   MY NAME IS JILL CLIFTON, I'M THE UNITED STATES ADMINISTRATIVE
  

 5   LAW JUDGE WHO IS ASSIGNED TO TAKE EVIDENCE AT THIS MILK
  

 6   HEARING.
  

 7           THE DOCKET NUMBER OF THIS HEARING, AS ASSIGNED BY THE
  

 8   HEARING CLERK OF THE UNITED STATES DEPARTMENT OF AGRICULTURE,
  

 9   IS, IN BRACKETS [AO], THAT JUST STANDS FOR AGREEMENTS AND
  

10   ORDERS, DOCKET NUMBER 15-0071.  THE CAPTION IS IN RE:  MILK IN
  

11   CALIFORNIA.
  

12           I WOULD LIKE TO TAKE APPEARANCES OF THOSE
  

13   PARTICIPATING.  I WOULD LIKE TO BEGIN WITH EMPLOYEES OF THE
  

14   UNITED STATES DEPARTMENT OF AGRICULTURE.  I AM ONE OF THOSE
  

15   EMPLOYEES AND I WOULD LIKE THE OTHERS TO LINE UP AT THE PODIUM,
  

16   PLEASE, AND STATE AND SPELL YOUR NAME.  AND SAY WHAT WORK YOU
  

17   DO WITH THE USDA, PLEASE.
  

18       MR. RICHMOND:  GOOD MORNING, BILL RICHMOND,
  

19   R-I-C-H-M-O-N-D, WITH USDA AGRICULTURAL MARKETING SERVICE DAIRY
  

20   PROGRAMS, I WORK WITH THE ORDER FORMULATION AND ENFORCEMENT
  

21   GROUP.  GOOD MORNING.
  

22       MS. MAY:  GOOD MORNING, LAUREL MAY WITH USDA AMS DAIRY
  

23   PROGRAM.  I'M ALSO IN THE ORDER FORMULATION DIVISION AND DO
  

24   RULE WRITING.
  

25       MR. CARMAN:  GOOD MORNING.  WELCOME TO FY '16, THE FIRST
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 1   DAY.  WE ARE HERE.  MY NAME IS CLIFFORD CARMAN, C-A-R-M-A-N.
  

 2   I'M ASSISTANT AT TO THE DEPUTY ADMINISTRATOR FOR DAIRY
  

 3   PROGRAMS.
  

 4       MS. FRISIUS:  GOOD MORNING, MY NAME IS MEREDITH FRISIUS,
  

 5   M-E-R-E-D-I-T-H, F-R-I-S-I-U-S, AND I WORK FOR AMS DAIRY
  

 6   PROGRAMS AS A MARKETING SPECIALIST.
  

 7       MR. NIERMAN:  GOOD MORNING, JASON NIERMAN, N-I-E-R-M-A-N.
  

 8   ASSISTANT MARKET ADMINISTRATOR FEDERAL ORDER 5 AND ON DETAIL
  

 9   WITH AMS DAIRY PROGRAMS.
  

10       MR. SCHAEFER:  HENRY SCHAEFER, H-E-N-R-Y, S-C-H-A-E-F-E-R
  

11   AGRICULTURAL ECONOMIST FOR THE UPPER MIDWEST MILK MARKETING
  

12   ORDER, FEDERAL ORDER 30, AND I'M ON DETAIL TO AMS DAIRY
  

13   PROGRAMS.
  

14       MS. BECKER:  LAUREN BECKER L-A-U-R-E-N, B-E-C-K-E-R, USDA
  

15   OFFICE OF THE GENERAL COUNSEL.
  

16       MR. HILL:  BRIAN HILL, THE ONLY PROPER WAY TO SPELL
  

17   B-R-I-A-N, H-I-L-L, THE OFFICE OF THE GENERAL COUNSEL.
  

18       JUDGE CLIFTON:  NOW, I WOULD LIKE TO TAKE THE TEAMS
  

19   ASSOCIATED WITH PROPOSALS.
  

20       MR. BESHORE:  MARVIN BESHORE, M-A-R-V-I-N, B-E-S-H-O-R-E,
  

21   COUNSEL FOR THE PROPONENTS OF PROPOSAL NUMBER 1, CALIFORNIA
  

22   DAIRIES, INC., DAIRY FARMERS OF AMERICA, AND LAND O'LAKES, INC.
  

23       MR. VLAHOS:  JOHN VLAHOS, J-O-H-N, I'M TEMPTED TO SAY USUAL
  

24   SPELLING, BUT I WON'T -- CAPITAL V-L-A-H-O-S, CO-COUNSEL FOR
  

25   THE DAIRY COOPERATIVES, PROPONENTS OF PROPOSAL NUMBER 1.
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 1       MS. OLIVER-THOMPSON:  GOOD MORNING, MEGAN OLIVER-THOMPSON.
  

 2   MEGAN IS M-E-G-A-N.  I'M ALSO CO-COUNSEL FOR THE PROPONENTS OF
  

 3   PROPOSAL NUMBER 1.
  

 4       MR. SCHAD:  GOOD MORNING, DENNIS SCHAD, S-C-H-A-D.  LAND
  

 5   O'LAKES.
  

 6       MR. WEGNER:  THOMAS WEGNER, T-H-O-M-A-S, WEGNER,
  

 7   W-E-G-N-E-R, WITH LAND O'LAKES.
  

 8       MR. ERBA:  ERIC ERBA, CALIFORNIA DAIRIES, E-R-I-C, E-R-B-A,
  

 9   IF I HAD A SENSE OF HUMOR LIKE OTHER PEOPLE, I'D SPELL IT OUT
  

10   AND SAY THE ONLY PROPER WAY IS WITH A C AND NOT A K, BUT I
  

11   DON'T HAVE A SENSE OF HUMOR.
  

12       MR. ENGLISH:  GOOD MORNING, YOUR HONOR.  CHIP ENGLISH, THE
  

13   ENGLISH WAY OF SPELLING THE NAME.  BY THE WAY, I'M PICKING UP
  

14   JUST A MODEST RING IN THE MICROPHONE FEEDBACK.
  

15           CHIP ENGLISH, C-H-I-P, E-N-G-L-I-S-H, FOR THE DAIRY
  

16   INSTITUTE OF CALIFORNIA.
  

17       MS. VULIN:  ASHLEY VULIN, A-S-H-L-E-Y, V-U-L-I-N, WITH
  

18   DAVIS, WRIGHT, TREMAINE, REPRESENTING THE DAIRY INSTITUTE OF
  

19   CALIFORNIA.
  

20       MR. SCHIEK:  WILLIAM -- ALSO KNOWN AS BILL -- SCHIEK,
  

21   S-C-H-I-E-K, ECONOMIST WITH THE DAIRY INSTITUTE OF CALIFORNIA.
  

22       MS. KALDOR:  RACHEL KALDOR, R-A-C-H-E-L, K-A-L-D-O-R, I
  

23   THINK THE ONLY WAY TO SPELL IT, EXECUTIVE DIRECTOR OF DAIRY
  

24   INSTITUTE OF CALIFORNIA.
  

25       MR DEJONG:  JAMES DEJONG, J-A-M-E-S, D-E-J-O-N-G, DAIRY
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 1   POLICY ECONOMIST ANALYST WITH HILMAR CHEESE COMPANY.
  

 2       MS. TAYLOR:  SUE TAYLOR WITH LEPRINO FOODS, L-E-P-R-I-N-O.
  

 3       MR. VETNE:  JOHN VETNE, V-E-T-N-E, REPRESENTATIVE FOR
  

 4   HILMAR CHEESE COMPANY, A FARMER-OWNED CHEESE PROCESSING
  

 5   FACILITY.  THANK YOU.
  

 6       MS. HANCOCK:  NICOLE HANCOCK, N-I-C-O-L-E, H-A-N-C-O-C-K,
  

 7   WITH STOEL RIVES, THAT'S S-T-O-E-L, R-I-V-E-S, AND I REPRESENT
  

 8   CALIFORNIA PRODUCER HANDLERS ASSOCIATION AND PONDEROSA DAIRY.
  

 9       JUDGE CLIFTON:  I WOULD LIKE NOW TO TAKE APPEARANCES OF
  

10   OTHERS WHO WILL BE PARTICIPATING, EVEN THOUGH THEY MAY NOT BE
  

11   ASSOCIATED WITH A PARTICULAR PROPOSAL.
  

12       MR. MILTNER:  RYAN MILTNER WITH MILTNER LAW FIRM,
  

13   M-I-L-T-N-E-R, REPRESENTING SELECT MILK PRODUCERS, INC.
  

14       JUDGE CLIFTON:  IS THERE ANYTHING HERE WHO EXPECTS TO
  

15   TESTIFY TODAY WHO HAS NOT ALREADY INTRODUCED HIMSELF?  NO ONE
  

16   AT THIS POINT.
  

17           AS ONE OF MY PRELIMINARY MATTERS, I AM DELIGHTED THAT
  

18   THE MILK IS BACK.  THE MILK IS NOT BEING PROVIDED BY THE
  

19   CATERER, BUT RATHER IT'S A GIFT FROM ONE OF THE DAIRY ENTITIES
  

20   HERE IN CALIFORNIA, AND I'M SO PLEASED.
  

21           OTHER PRELIMINARY MATTERS?  WHO WOULD LIKE TO BEGIN?
  

22       MS. MAY:  LAUREL MAY WITH AMS.  AS ALWAYS, WE'RE GLAD TO
  

23   SEE YOU HERE THIS MORNING AND LOOKING FORWARD TO ANOTHER
  

24   EXCITING AND INTERESTING DAY.
  

25           WE WOULD INVITE YOU TO LET MEREDITH KNOW IF YOU HAVE
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 1   ANY PRODUCERS OR OTHER PEOPLE WHO COME IN AND WOULD LIKE TO
  

 2   TESTIFY AND SHE WILL GET YOU ON THE LIST.  IF ANYBODY WOULD
  

 3   LIKE TO QUESTION ANY OF THE WITNESSES, YOU MAY APPROACH THE
  

 4   PODIUM AND THE JUDGE WILL RECOGNIZE YOU AND ALLOW YOU TO DO SO.
  

 5           AS A REMINDER, WE ARE BROADCASTING THIS HEARING THROUGH
  

 6   A LIVE AUDIO FEED, WHICH IS NOT BEING RECORDED, BUT IS
  

 7   AVAILABLE AT TINYURL.COM/CAMILKHEARING.  THE COURT REPORTER IS
  

 8   MAKING AN OFFICIAL TRANSCRIPT OF THE HEARING, AND THAT WILL BE
  

 9   AVAILABLE STARTING APPROXIMATELY TWO WEEKS AFTER THE END OF
  

10   THIS WEEK, I BELIEVE.  DOES THAT SOUND CORRECT?  SOMETHING LIKE
  

11   THAT.  AND IT WILL BE UPDATED AFTER THAT.  EXHIBITS ARE
  

12   NUMBERED IN THE ORDER OF PRESENTATION, AND COPIES OF SOME OF
  

13   THEM ARE AVAILABLE ON THAT TABLE IN THE BACK OF THE ROOM.
  

14           AND WE HAVE REFRESHMENTS THAT EVERYBODY IS WELCOME TO
  

15   ENJOY.  AND WE WILL BE HERE IN THIS ROOM AGAIN TOMORROW AND
  

16   THEN WE'LL BE MOVING BACK TO THE LIBERTY ROOM, WHERE WE HAVE
  

17   BEEN, ON MONDAY.
  

18           AT THE END OF THE DAY YESTERDAY MR. HOLLON WAS PROVIDED
  

19   A SUMMARY OF HIS TESTIMONY, AND KIND OF GAVE US A PREVIEW OF
  

20   WHAT'S COMING.  AND TODAY, I BELIEVE WE'RE GOING TO BEGIN WITH
  

21   MR. WEGNER AND THEN DR. ERBA.
  

22       JUDGE CLIFTON:  WHAT OTHER PRELIMINARY MATTERS NEED TO BE
  

23   ADDRESSED, IF ANY?  THERE DON'T APPEAR TO BE ANY.
  

24           I INVITE ANYONE WHO WANTS TO RECORD THE PROCEEDINGS TO
  

25   DO SO SO THAT YOU WILL HAVE A REFRESHER OF TESTIMONY THAT YOU
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 1   MAY WANT TO RESPOND TO.
  

 2           YESTERDAY I LEARNED THAT ONE GROUP IS RECORDING THE
  

 3   LIVE WEBCAST AND MAKING IT AVAILABLE TO THEIR MEMBERS VIA THEIR
  

 4   OWN WEBSITE, AND THAT'S A TERRIFIC IDEA, BECAUSE IT ENABLES
  

 5   PEOPLE TO LISTEN IN WHO MIGHT NOT BE FREE BETWEEN 9:00 AND
  

 6   5:00, SO I THINK THAT WAS AN EXCELLENT ADAPTATION OF THE
  

 7   RESOURCE.
  

 8           ALL RIGHT.  THERE IS A COPY MACHINE IN THE BACK OF THE
  

 9   ROOM IN CASE ADDITIONAL COPIES NEED TO BE MADE OF EXHIBITS.
  

10           I DO WANT TO COMMENT ON WHY WE HAVE THE PODIUM WHERE IT
  

11   IS.  THE DESIRE IS TO MAKE SURE THAT THE COURT REPORTER HAD
  

12   DIRECT RECEIPT FROM THAT PODIUM, BECAUSE SOMETIMES IT WAS MORE
  

13   DIFFICULT TO HEAR THE PERSON SPEAKING FROM THE PODIUM, WHICH IS
  

14   ASKING, THAT PERSON WAS ASKING QUESTIONS.  IT WAS MORE
  

15   DIFFICULT TO HEAR THAT PERSON THAN IT WAS THE WITNESS.
  

16           I KNOW IT'S A BIT AWKWARD, SO I INVITE YOU TO
  

17   EXPERIMENT A BIT.  THAT PODIUM IS MOBILE.  THE REASON IT IS A
  

18   BIT AWKWARD IS THE PERSON WHO IS QUESTIONING THE WITNESS IS IN
  

19   A LITTLE BIT OF AN AWKWARD POSITION VIS-A-VIE THE WITNESS.  I
  

20   KNOW THAT I APPRECIATE WHEN A WITNESS JUST SPEAKS GOING
  

21   FORWARD.
  

22           ARE YOU THINKING THAT IF I WERE IN THE WITNESS CHAIR
  

23   AND THE WITNESS WERE HERE, THAT THAT MIGHT WORK BETTER?  THAT
  

24   WOULD WORK FOR ME.
  

25       MR. BESHORE:  I WOULD LIKE THE PODIUM MOVED OUT, IT CAN
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 1   STILL BE STRAIGHT TO THE REPORTER.
  

 2       JUDGE CLIFTON:  THAT SHOULD WORK WELL.  NOW, DOES IT HELP
  

 3   IF I'M TO THE RIGHT?  WE'LL BE HERE FOR TWO DAYS, WE MIGHT AS
  

 4   WELL TRY TO GET IT RIGHT FROM THE BEGINNING.  THEN THE PERSON
  

 5   AT THE PODIUM IS SPEAKING TO THE WITNESS AND VICE VERSA.
  

 6       MR. ENGLISH:  AND ALSO LINE OF SIGHT FOR THE COURT REPORTER
  

 7   IS IDENTICAL, AS OPPOSED TO, I'M GOING TO BE TEMPTED TO DO
  

 8   THIS, BECAUSE I THINK WHAT THE COURT WOULD PREFER WE DON'T DO.
  

 9       JUDGE CLIFTON:  RIGHT.  I CAN'T HEAR YOU AS WELL THAT WAY.
  

10   SO LET'S DO THAT.  LET'S TAKE A FIVE-MINUTE STRETCH BREAK.  I'M
  

11   GOING TO SWITCH TABLES, AND I THINK THOSE ARE GOOD SUGGESTIONS.
  

12           AND THEN WILL MR. WEGNER BE OUR FIRST WITNESS?  SO AS
  

13   SOON AS I GET MOVED, MR. WEGNER IS FREE TO COME OCCUPY THIS
  

14   TABLE.
  

15       (WHEREUPON, A BREAK WAS TAKEN.)
  

16       JUDGE CLIFTON:  BACK ON RECORD NOW, AT 9:24.  THAT WORKED
  

17   OUT WELL.  I'M PLEASED WITH OUR RESULT.
  

18           SO DURING THAT TIME OFF RECORD WE ALSO HAD DOCUMENTS
  

19   DISTRIBUTED.  LET ME GET THE NUMBERING OF THESE STRAIGHT.
  

20   WHICH IS THE NEXT, NUMBER 34?
  

21       MS. FRISIUS:  YES.
  

22       JUDGE CLIFTON:  THE NEXT NUMBER 34.  WHICH DOCUMENT WILL BE
  

23   34?  IS IT THE ONE THAT SAYS DOWN AT THE BOTTOM, COOPERATIVES'
  

24   EXHIBIT 3 OR IS IT THE OTHER ONE?
  

25       MR. BESHORE:  WE WOULD ASK THAT IT BE THE COOPERATIVES'
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 1   EXHIBIT 3, THE STATEMENT, 23-PAGE STATEMENT, TESTIMONY OF
  

 2   TOM WEGNER.
  

 3       JUDGE CLIFTON:  ALL RIGHT.  THAT THEN, WILL BE EXHIBIT 34.
  

 4   WHICH MEANS THEN, EXHIBIT 35 WILL BE EXHIBITS OF TOM WEGNER.
  

 5            (THEREAFTER, EXHIBIT 34 AND EXHIBIT 35
  

 6            WERE MARKED FOR IDENTIFICATION.)
  

 7       JUDGE CLIFTON:  MR. WEGNER, I'M GOING TO SWEAR YOU IN IN A
  

 8   SEATED POSITION.
  

 9           IF YOU WOULD RAISE YOUR RIGHT HAND, PLEASE.  DO YOU
  

10   SOLEMNLY SWEAR OR AFFIRM UNDER PENALTY OF PERJURY, THAT THE
  

11   EVIDENCE THAT YOU WILL PRESENT WILL BE THE TRUTH?
  

12       MR. WEGNER:  I DO.
  

13       JUDGE CLIFTON:  THANK YOU.  PLEASE STATE AND SPELL YOUR
  

14   NAME.
  

15       MR. WEGNER:  THOMAS WEGNER, T-H-O-M-A-S, WEGNER,
  

16   W-E-G-N-E-R.
  

17       JUDGE CLIFTON:  MR. BESHORE, YOU MAY PROCEED.
  

18       MR. BESHORE:  THANK YOU, YOUR HONOR.  MARVIN BESHORE.
  

19                        DIRECT EXAMINATION
  

20   BY MR. BESHORE:
  

21      Q.  MR. WEGNER, BEFORE PROCEEDING TO PRESENT YOUR
  

22   TESTIMONY, WHICH HAS BEEN MARKED AS EXHIBIT 34, COULD YOU JUST
  

23   INTRODUCE YOURSELF A LITTLE BIT, TELL US A LITTLE BIT ABOUT
  

24   YOUR EDUCATIONAL AND PROFESSIONAL BACKGROUND?
  

25      A.  CERTAINLY.  I TOOK A BACHELOR'S OF SCIENCE IN
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 1   AGRICULTURE AT THE UNIVERSITY OF WISCONSIN, MADISON, AND A
  

 2   MASTER'S OF SCIENCE IN APPLIED ECONOMICS AT THE SAME
  

 3   UNIVERSITY.  WORKED FOR THE WISCONSIN DEPARTMENT OF
  

 4   AGRICULTURE, THEN WORKED FOR THE USDA AND AMS DAIRY PROGRAMS
  

 5   DIVISION, THEN MOVED ONTO THE NEW YORK STATE SENATE.  AND THEN
  

 6   CAME TO LAND O'LAKES FOR THREE YEARS, THEN WORKED FOR THE
  

 7   UNIVERSITY OF THE MINNESOTA FOR A DOZEN YEARS.  AND SINCE 2005,
  

 8   I HAVE BEEN WORKING FOR LAND O'LAKES.
  

 9      Q.  OKAY.  JUST TAKE US BRIEFLY THROUGH YOUR WHAT YOUR JOBS
  

10   WERE WITH THOSE RESPECTIVE EMPLOYERS.  BASICALLY, YOU HAVE
  

11   IDENTIFIED YOUR EMPLOYERS, TELL US A LITTLE BIT ABOUT WHAT YOU
  

12   HAVE DONE DURING YOUR PROFESSIONAL CAREER.
  

13      A.  I SOMETIMES QUESTION WHAT I HAVE DONE.
  

14      Q.  WE DON'T QUESTION IT.
  

15      A.  NO, I WORKED AS AN ECONOMIST FOR THE DEPARTMENT OF --
  

16   EXCUSE ME, THE WISCONSIN DEPARTMENT OF AGRICULTURE, THEN WORKED
  

17   AS A DAIRY PRODUCTS MARKETING SPECIALIST FOR USDA AMS IN
  

18   WASHINGTON, THEN WORKED AS A STAFF ECONOMIST FOR THE NEW YORK
  

19   STATE SENATE FOR A COUPLE OF YEARS.  CAME TO LAND O'LAKES IN
  

20   1990, AND WORKED AS A CONSULTING ECONOMIST ESSENTIALLY, WITH
  

21   PAUL CHRIST AT LAND O'LAKES.  AND THEN WORKED FOR THE
  

22   UNIVERSITY OF MINNESOTA EXTENSION SERVICE AS A REGIONAL
  

23   EXTENSION EDUCATOR IN NATURAL RESOURCE RELATED ISSUES, MORE
  

24   AROUND ISSUES AROUND LAND USE, PLANNING, ETCETERA.  AND NOW
  

25   HAVE BEEN BACK AT LAND O'LAKES FOR THE PAST TEN YEARS, WORKING
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 1   AS A DAIRY ECONOMIST, WORKING ON POLICY RELATED ISSUES AS IT
  

 2   RELATES TO FEDERAL DAIRY POLICY, FEDERAL MILK MARKETING ORDERS,
  

 3   STATE-BASED DAIRY POLICY AS WELL -- AS WELL AS WORKING WITH
  

 4   MILK SUPPLY DIVISION IN THE BUY AND SELL OF MILK WITH OUR
  

 5   MEMBERSHIP.
  

 6      Q.  OKAY.  WITH LAND O'LAKES, WHERE HAVE YOU BEEN OFFICED?
  

 7      A.  ARDEN HILLS.  CORPORATE OFFICE IS IN ARDEN HILLS,
  

 8   MINNESOTA.
  

 9      Q.  OKAY.  AND SO HAVE RESPONSIBILITIES WITH LAND O'LAKES
  

10   BEEN THE NATIONAL COOP?
  

11      A.  YES.  THEY HAVE BEEN PRIMARILY ON THE DAIRY SIDE,
  

12   NATIONAL, IN THE THREE YEARS WHERE WE HAVE MEMBERSHIP.
  

13      Q.  VERY GOOD.  WOULD YOU PROCEED THEN, AND PRESENT YOUR
  

14   TESTIMONY, WHICH IS EXHIBIT 34?
  

15      A.  VERY GOOD.
  

16          MY NAME IS TOM WEGNER.  I'M HERE ON BEHALF OF
  

17   LAND O'LAKES TO TESTIFY IN SUPPORT OF PROPOSAL 1, SPONSORED BY
  

18   CALIFORNIA DAIRIES, DAIRY FARMERS OF AMERICA, AND LAND O'LAKES.
  

19   MY BUSINESS ADDRESS IS 4001 LEXINGTON AVENUE NORTH, ARDEN
  

20   HILLS, MINNESOTA, 55164.  MY CURRENT IS DIRECTOR OF GOVERNANCE
  

21   AND LEADER DEVELOPMENT.  FROM 2005 TO 2015, I SERVED AS
  

22   DIRECTOR OF ECONOMICS IN DAIRY POLICY FOR LAND O'LAKES.
  

23   LAND O'LAKES THANKS THE DEPARTMENT FOR CALLING THIS HEARING TO
  

24   CONSIDER THE ADOPTION OF A CALIFORNIA FEDERAL MARKETING ORDER.
  

25           LAND O'LAKES IS A DAIRY COOPERATIVE WITH 2,200 DAIRY
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 1   FARMER-MEMBER OWNERS.  LAND O'LAKES HAS A NATIONAL MEMBERSHIP
  

 2   BASE, WHOSE MEMBERS ARE POOLED ON THE CALIFORNIA STATE PROGRAM
  

 3   AND FIVE DIFFERENT FEDERAL ORDERS.  LAND O'LAKES MEMBERS OWN
  

 4   SEVERAL CHEESE, BUTTER POWDER, AND VALUE-ADDED PLANTS IN THE
  

 5   UPPER MIDWEST, EAST AND CALIFORNIA.  CURRENTLY, OUR 200
  

 6   CALIFORNIA MEMBER-OWNERS SUPPLY US WITH OVER 16 MILLION POUNDS
  

 7   OF MILK PER DAY THAT ARE PRIMARILY PROCESSED AT OUR TWO PLANTS
  

 8   IN CALIFORNIA LOCATED IN TULARE AND ORLAND.  WE ALSO OPERATE A
  

 9   DAIRY DESSERT PLANT IN TURLOCK, CALIFORNIA.
  

10           MY TESTIMONY HERE IS IN TWO PARTS.  THE FIRST ADDRESSES
  

11   THE PART 1000 UNIFORM FEDERAL ORDER PROVISIONS WHICH WE PROPOSE
  

12   TO ADOPT IN THE CALIFORNIA FEDERAL ORDER.  SECOND, I DISCUSS
  

13   SECTIONS 1051.60, 1051.61 AND 1051.62, WHICH CONCERN THE
  

14   HANDLER VALUE OF MILK FOR THE POOL, THE CALCULATION OF MULTIPLE
  

15   PRODUCER COMPONENT PRICES, HOW WE PROPOSE TO ADDRESS THE POOL
  

16   VALUE, USUALLY REFERRED TO AS THE PPD, AND THE DATES FOR
  

17   ANNOUNCEMENT OF PRODUCER PRICES.
  

18   PART 1000 PROVISIONS.
  

19           IN DRAFTING THE PROPOSED CALIFORNIA FEDERAL MILK
  

20   MARKETING ORDER, WE HAVE ENDEAVORED TO AVOID UNNECESSARY
  

21   COMPLICATION AND LENGTHENING OF THE ORDER'S LANGUAGE.  WE HAVE
  

22   IDENTIFIED THOSE PROVISIONS CONTAINED IN PART 1000 THAT ARE
  

23   COMMON TO ALL OF THE EXISTING FEDERAL MILK MARKETING ORDERS,
  

24   AND PROPOSE THAT ALL PART 1000 LANGUAGE REMAIN UNCHANGED.
  

25   UTILIZING THESE IDENTICAL PROVISIONS IN THE PROPOSED CALIFORNIA
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 1   FEDERAL ORDER IS CONSISTENT WITH THE FEDERAL ORDER REFORM
  

 2   DECISION ISSUED IN 1999, WHICH EXPANDED PART 1000 AND
  

 3   EXPLICITLY STATED:
  

 4      Q.  COULD I ASK YOU TO PERHAPS SLOW DOWN JUST A LITTLE BIT,
  

 5   MR. WEGNER, IN YOUR PRESENTATION?  I THINK IT WILL BE HELPFUL
  

 6   TO BOTH THE COURT REPORTER AND EVERYONE, SO JUST --
  

 7      A.  VERY GOOD.
  

 8      Q.  THANK YOU.
  

 9      A.  YOU'RE WELCOME.
  

10      Q.  FINALLY -- IT IS QUOTED:
  

11                "FINALLY, THIS RULE EXPANDS PART 1000 TO INCLUDE
  

12                PROVISIONS THAT ARE IDENTICAL WITHIN EACH
  

13                CONSOLIDATED ORDER TO ASSIST IN SIMPLIFYING THE
  

14                REGULATIONS.  THESE PROVISIONS INCLUDE THE
  

15                DEFINITIONS OF ROUTE DISPOSITION, PLANT,
  

16                DISTRIBUTING PLANT, SUPPLY PLANT, NONPOOL PLANT,
  

17                HANDLER, OTHER SOURCE MILK, FLUID MILK PRODUCT,
  

18                FLUID CREAM PRODUCT, COOPERATIVE ASSOCIATION, AND
  

19                COMMERCIAL FOOD PROCESSING ESTABLISHMENT.  IN
  

20                ADDITION, THE MILK CLASSIFICATION SECTION, PRICING
  

21                PROVISIONS, AND MOST OF THE PROVISIONS RELATING TO
  

22                PAYMENTS, HAVE BEEN INCLUDED IN THE GENERAL
  

23                PROVISIONS.  THESE CHANGES ADHERE WITH THE EFFORTS
  

24                OF THE NATIONAL PERFORMANCE REVIEW- REGULATORY
  

25                REFORM INITIATIVE TO SIMPLIFY, MODIFY, AND
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 1                ELIMINATE UNNECESSARY REPETITION OF REGULATIONS."
  

 2   64 FED. REG. AT 16031 (1999)
  

 3           IN LIGHT OF THE COMPLEXITY AND SPECIFICITY OF SEVERAL
  

 4   OF THESE PROVISIONS, WE REQUESTED THAT USDA PROVIDE WITNESSES
  

 5   TO ASSIST WITH EXPLANATIONS FOR THE RECORD OF THE OPERATION OF
  

 6   SEVERAL OF THESE PROVISIONS, AND TO SPECIFIC QUESTIONS ABOUT
  

 7   THEM.  WE APPRECIATE GREATLY THE TESTIMONY PROVIDED BY
  

 8   MR. SCHAEFER, MR. MYKRANTZ, AND MR. WISE.
  

 9           THE SCOPE AND PURPOSE OF PART 1000 IS EXPLICITLY STATED
  

10   IN THE FOLLOWING:
  

11   1000.1 SCOPE AND PURPOSE OF PART 1000
  

12           PART 1000 SETS FORTH CERTAIN TERMS, DEFINITIONS, AND
  

13   PROVISIONS WHICH ARE COMMON TO, AND APPLY TO, FEDERAL MILK
  

14   MARKETING ORDER IN 7 CFR, CHAPTER X, EXCEPT AS SPECIFICALLY
  

15   DEFINED OTHERWISE, OR MODIFIED, OR OTHERWISE PROVIDED IN AN
  

16   INDIVIDUAL ORDER IN 7 CFR, CHAPTER X.
  

17           WE PROPOSE THAT PART 1051.1 GENERAL PROVISIONS REMAIN
  

18   UNCHANGED.  WE DO NOT PROPOSE ANY CHANGES TO PART 1000 WHICH
  

19   WOULD NECESSARILY INVOLVE OTHER FEDERAL ORDERS.
  

20                1051.1 GENERAL PROVISIONS.
  

21                ALL PART 1000 LANGUAGE REMAINS UNCHANGED.
  

22           WE PROPOSE THAT THE MARKETING AREA WOULD BE COTERMINOUS
  

23   WITH THE BORDERS THE ENTIRE STATE OF CALIFORNIA.  THE
  

24   DEFINITION OF THE CALIFORNIA MARKETING AREA FOLLOWS DIRECTLY
  

25   FROM THE LANGUAGE OF THE 2014 FARM BILL, (THE AGRICULTURAL ACT
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 1   OF 2014) WHICH SPECIFICALLY LINKS THE QUOTA AUTHORIZATION TO A
  

 2   PETITION FOR A MARKETING ORDER FOR THE "STATE OF CALIFORNIA."
  

 3   THE PROPOSED LANGUAGE FOR THE DEFINITION OF THE MARKETING AREA
  

 4   IS:
  

 5                1051.2 CALIFORNIA MARKETING AREA.
  

 6                THE MARKETING AREA MEANS ALL TERRITORY WITHIN THE
  

 7                BOUNDS OF THE FOLLOWING STATES AND POLITICAL
  

 8                SUBDIVISIONS, INCLUDING ALL PIERS, DOCKS, AND
  

 9                WHARVES CONNECTED THEREWITH, AND ALL CRAFT MOORED
  

10                THERE AT, AND ALL TERRITORY OCCUPIED BY GOVERNMENT
  

11                (MUNICIPAL, STATE, OR FEDERAL) RESERVATIONS,
  

12                INSTALLATIONS, INSTITUTIONS, OR OTHER SIMILAR
  

13                ESTABLISHMENTS, IF ANY PART THEREOF IS WITHIN ANY
  

14                OF THE LISTED STATES OR POLITICAL SUBDIVISIONS:
  

15                ALL OF THE STATE OF CALIFORNIA.
  

16           WE PROPOSE TO ADOPT AS 1051.3, THE EXISTING UNIFORM
  

17   DEFINITION FOR ROUTE DISPOSITION IN PART 1000:
  

18                1051.3 ROUTE DISPOSITION.
  

19                ROUTE DISPOSITION MEANS A DELIVERY TO A RETAIL OR
  

20                WHOLESALE OUTLET (EXCEPT A PLANT), EITHER DIRECTLY
  

21                OR THROUGH ANY DISTRIBUTION FACILITY, (INCLUDING
  

22                DISPOSITION FROM A PLANT STORE, VENDOR, OR VENDING
  

23                MACHINE) OF A FLUID MILK PRODUCT IN CONSUMER-TYPE
  

24                PACKAGES OR DISPENSER UNITS CLASSIFIED AS CLASS I
  

25                MILK.
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 1           ROUTE DISPOSITION REFERS TO THE MEASUREMENT OF FLUID
  

 2   MILK SALES IN COMMERCIAL CHANNELS.  IT DOES NOT INCLUDE THE
  

 3   DELIVERY OF FLUID MILK PRODUCTS TO A HANDLER'S DISTRIBUTION
  

 4   POINTS.  THE DISTRIBUTION FROM SUCH POINTS WOULD BE CONSIDERED
  

 5   ROUTE DISTRIBUTION -- EXCUSE ME -- ROUTE DISPOSITION FROM THE
  

 6   PLANT, FROM THE MILK PLANT WHERE THE FLUID MILK PRODUCTS WERE
  

 7   PROCESSED AND PACKAGED.  THE MARKET ADMINISTRATOR WILL USE
  

 8   ROUTE DISPOSITION TO DETERMINE WHICH FLUID MILK SALES TO
  

 9   INCLUDE IN THE MARKET-WIDE POOL.  THE REFORM DECISION CONTAINS
  

10   THE FOLLOWING CONCISE DEFINITION:
  

11                ROUTE DISPOSITION IS A MEASURE OF FLUID MILK SALES
  

12                IN COMMERCIAL CHANNELS.  IT IS DEFINED TO MEAN THE
  

13                AMOUNT OF FLUID MILK PRODUCTS DELIVERED BY A
  

14                DISTRIBUTING PLANT TO A RETAIL OR WHOLESALE OUTLET
  

15                (EXCEPT A PLANT), EITHER DIRECTLY OR THROUGH ANY
  

16                DISTRIBUTION FACILITY, (INCLUDING DISPOSITION FROM
  

17                A PLANT, STORE, VENDOR, OR VENDING MACHINE), OF A
  

18                FLUID MILK PRODUCT IN CONSUMER-TYPE PACKAGES OR
  

19                DISPENSER UNITS THAT IS CLASSIFIED AS CLASS I
  

20                MILK.
  

21   64 FED. REG. AT 126130 (1999)
  

22           WE PROPOSE TO ADOPT AS 1051.4, THE EXISTING UNIFORM
  

23   DEFINITION FOR A PLANT IN PART 1000:
  

24                1051.4 PLANT.
  

25                (A) EXCEPT AS PROVIDED IN PARAGRAPH (B) OF THIS
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 1                SECTION, PLANT MEANS THE LAND, BUILDINGS,
  

 2                FACILITIES, AND THE EQUIPMENT CONSTITUTING A
  

 3                SINGLE OPERATING UNIT OR ESTABLISHMENT AT WHICH
  

 4                MILK OR MILK PRODUCTS ARE RECEIVED, PROCESSED OR
  

 5                PACKAGED, INCLUDING A FACILITY DESCRIBED IN
  

 6                PARAGRAPH (B)(2) OF THIS SECTION, IF THE FACILITY
  

 7                RECEIVED THE MILK OF MORE THAN ONE DAIRY FARMER.
  

 8
  

 9                (B) PLANT SHALL NOT INCLUDE:
  

10                (1) A SEPARATE BUILDING WITHOUT STATIONARY STORAGE
  

11                TANKS THAT IS USED ONLY AS A RELOAD POINT FOR
  

12                TRANSFERRING BULK FROM ONE TANK TRUCK TO ANOTHER,
  

13                OR A SEPARATE BUILDING USED ONLY AS A DISTRIBUTION
  

14                POINT FOR STORING PACKAGED FLUID MILK PRODUCTS IN
  

15                TRANSIT FOR ROUTE DISPOSITION; OR
  

16                (2) AN ON-FARM FACILITY OPERATED AS PART OF A
  

17                SINGLE DAIRY FARM ENTITY FOR THE SEPARATION OF
  

18                CREAM AND SKIM OR THE REMOVAL OF WATER FROM MILK.
  

19           A PLANT DEFINITION IS NEEDED TO SPECIFY WHAT COMPRISES
  

20   AN OPERATING ENTITY FOR FEDERAL MILK ORDER PRICING AND
  

21   REGULATORY PURPOSES AND WHAT DOES NOT COMPRISE AN OPERATING
  

22   ENTITY.  THE REFORM DECISION PROVIDES A COMPREHENSIVE PLANT
  

23   DEFINITION:
  

24                A PLANT DEFINITION IS INCLUDED TO SPECIFY WHAT
  

25                CONSTITUTES AN OPERATING ENTITY FOR PRICING AND
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 1                REGULATORY PURPOSES.  AS PROVIDED IN 1000.4 OF THE
  

 2                GENERAL PROVISIONS, A PLANT IS THE LAND,
  

 3                BUILDINGS, FACILITIES, AND EQUIPMENT CONSTITUTING
  

 4                A SINGLE OPERATING UNIT OR ESTABLISHMENT, AT WHICH
  

 5                MILK OR MILK PRODUCTS ARE RECEIVED, PROCESSED, OR
  

 6                PACKAGED.  THIS IS MEANT TO ENCOMPASS ALL
  

 7                DEPARTMENTS, INCLUDING THOSE WHERE MILK PRODUCTS
  

 8                ARE STORED, SUCH AS A COOLER.  THE PLANT
  

 9                DEFINITION DOES NOT INCLUDE A PHYSICALLY SEPARATE
  

10                FACILITY WITHOUT STATIONARY STORAGE TANKS, THAT IS
  

11                USED ONLY AS A RELOAD POINT FOR TRANSFERRING BULK
  

12                MILK FROM ONE TANK TO ANOTHER, OR A PHYSICALLY
  

13                SEPARATE FACILITY THAT IS USED ONLY AS A
  

14                DISTRIBUTION POINT FOR STORING PACKAGED FLUID MILK
  

15                PRODUCTS IN TRANSIT FOR ROUTE DISPOSITION.
  

16   64 FED. REG. AT 16130-16131 (1999)
  

17       JUDGE CLIFTON:  GO AHEAD, MR. BESHORE.
  

18       MR. BESHORE:  WELL, I WAS JUST GOING TO SUGGEST,
  

19   MR. WEGNER, I THINK YOU READ 64 FED. REG. AS FEDERAL
  

20   REGULATION, AND IT'S FEDERAL REGISTER, SO THAT WHEN THAT
  

21   APPEARS A NUMBER OF TIMES.  THANK YOU.
  

22       MR. WEGNER:  THANK YOU.
  

23       JUDGE CLIFTON:  YOU GOT IT RIGHT THE FIRST TIME.
  

24       MR. WEGNER:  WE PROPOSE TO ADOPT AS 1051.5, THE EXISTING
  

25   UNIFORM DEFINITION FOR DISTRIBUTING PLANT IN PART 1000:
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 1                1051.5 DISTRIBUTING PLANT.
  

 2                DISTRIBUTING PLANT MEANS A PLANT THAT IS APPROVED
  

 3                BY A DULY CONSTITUTED REGULATORY AGENCY FOR THE
  

 4                HANDLING OF GRADE A MILK, AT WHICH FLUID MILK
  

 5                PRODUCTS ARE PROCESSED OR PACKAGED, AND FROM WHICH
  

 6                THERE IS ROUTE DISPOSITION OR TRANSFERS OF
  

 7                PACKAGED FLUID MILK PRODUCTS TO OTHER PLANTS.
  

 8           THIS PROVISION DEFINES THE PLANTS THAT PROCESS OR
  

 9   PACKAGE FLUID MILK PRODUCTS FROM WHICH PACKAGED FLUID MILK
  

10   PRODUCTS ARE DISTRIBUTED INTO COMMERCIAL CHANNELS, OR
  

11   TRANSFERRED TO OTHER PLANTS.  THE REFORM DECISION CONTAINS THE
  

12   FOLLOWING DEFINITION OF A DISTRIBUTING PLANT:
  

13                A DISTRIBUTING PLANT IS DEFINED AS A PLANT AS
  

14                APPROVED BY A DULY CONSTITUTED REGULATORY AGENCY,
  

15                WHO HANDLE GRADE A MILK AND AT WHICH FLUID MILK
  

16                PRODUCTS ARE PROCESSED OR PACKAGED, AND FROM WHICH
  

17                THERE IS ROUTE DISPOSITION OR TRANSFERS OF
  

18                PACKAGED MILK PRODUCTS TO OTHER PLANTS.
  

19   64 FED. REG. AT 16131 (1999)
  

20           WE PROPOSE TO ADOPT AS 1051.6, THE EXISTING UNIFORM
  

21   DEFINITION FOR A SUPPLY PLANT IN PART 1000:
  

22                1051.6 SUPPLY PLANT.
  

23                SUPPLY PLANT MEANS A PLANT APPROVED BY A DULY
  

24                CONSTITUTED REGULATORY AGENCY FOR THE HANDLING OF
  

25                GRADE A MILK THAT RECEIVES MILK DIRECTLY FROM
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 1                DAIRY FARMERS AND TRANSFERS OR DIVERTS FLUID MILK
  

 2                PRODUCTS TO OTHER PLANTS OR MANUFACTURERS DAIRY
  

 3                PRODUCTS ON ITS PREMISES.
  

 4           THE SUPPLY PLANT PROVISION PROVIDES ANOTHER WAY FOR
  

 5   DAIRY FARMERS TO QUALIFY, ASSOCIATE THEIR MILK WITH THE
  

 6   CALIFORNIA FEDERAL MARKET-WIDE POOL.  THE REFORM DECISION
  

 7   INCLUDED IN THE FOLLOWING LANGUAGE -- EXCUSE ME -- THE REFORM
  

 8   DECISION INCLUDED THE FOLLOWING LANGUAGE CONSISTENT WITH THE
  

 9   PROPOSED DEFINITION OF A SUPPLY PLANT:
  

10                A SUPPLY PLANT IS A REGULAR OR RESERVE SUPPLIER OF
  

11                BULK MILK FOR THE FLUID MARKET THAT HELPS TO
  

12                COORDINATE THE SUPPLY OF MILK WITH THE DEMAND FOR
  

13                MILK IN A MARKET.  A SUPPLY PLANT IS A PLANT
  

14                APPROVED BY A DULY CONSTITUTED REGULATORY AGENCY
  

15                FOR THE HANDLING OF GRADE A MILK THAT RECEIVES
  

16                MILK DIRECTLY FROM DAIRY FARMERS AND TRANSFERS OR
  

17                DIVERTS FLUID MILK PRODUCTS TO OTHER PLANTS, OR
  

18                MANUFACTURES DAIRY PRODUCTS ON ITS PREMISES.
  

19   64 FED. REG. 16131-16132 (1999)
  

20           WE PROPOSE TO ADOPT 1051.8, THE EXISTING UNIFORM
  

21   DEFINITION FOR A NONPOOL PLANT IN PART 1000.
  

22                1051.8 NONPOOL PLANT.
  

23                NONPOOL PLANT MEANS ANY MILK RECEIVING,
  

24                MANUFACTURING OR PROCESSING PLANT, OTHER THAN A
  

25                POOL PLANT.  THE FOLLOWING CATEGORIES OF NONPOOL
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 1                PLANTS ARE FURTHER DEFINED AS POSSIBLE:
  

 2       JUDGE CLIFTON:  AS WHAT?
  

 3       MR. WEGNER:  AS FOLLOWS.
  

 4       JUDGE CLIFTON:  OKAY.
  

 5       MR. WEGNER:  YEAH, I THINK I PUT AS POSSIBLE IN THERE, I'M
  

 6   SORRY.  THIS IS TEDIOUS.
  

 7                PARAGRAPH (A):  A PLANT FULLY REGULATED UNDER
  

 8                ANOTHER FEDERAL ORDER, MEANS A PLANT THAT IS FULLY
  

 9                SUBJECT TO THE PRICING AND POOLING PROVISIONS OF
  

10                ANOTHER FEDERAL ORDER.
  

11
  

12                (B) PRODUCER-HANDLER PLANT MEANS A PLANT OPERATED
  

13                BY A PRODUCER-HANDLER AS DEFINED UNDER ANY FEDERAL
  

14                ORDER.
  

15
  

16                (C) PARTIALLY REGULATED DISTRIBUTING PLANT MEANS A
  

17                NONPOOL PLANT THAT IS NOT A PLANT FULLY REGULATED
  

18                UNDER ANOTHER FEDERAL ORDER.  A PRODUCER-HANDLER
  

19                PLANT OR AN EXEMPT PLANT FROM WHICH THERE IS ROUTE
  

20                DISPOSITION IN THE MARKETING AREA DURING THE
  

21                MONTH.
  

22
  

23                (D) UNREGULATED SUPPLY PLANT MEANS A SUPPLY PLANT
  

24                THAT DOES NOT QUALIFY AS A POOL SUPPLY PLANT AND
  

25                IS NOT A PLANT FULLY REGULATED UNDER ANOTHER
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 1                FEDERAL ORDER, A PRODUCER-HANDLER PLANT, OR AN
  

 2                EXEMPT PLANT.
  

 3
  

 4                (E) AN EXEMPT PLANT MEANS A PLANT DESCRIBED IN
  

 5                THIS PARAGRAPH THAT IS EXEMPT FROM THE PRICING AND
  

 6                POOLING PROVISIONS OF ANY ORDER PROVIDED THAT THE
  

 7                OPERATOR OF THE PLANT FILES REPORTS AS PRESCRIBED
  

 8                BY THE MARKET ADMINISTRATOR OF ANY MARKETING AREA
  

 9                IN WHICH THE PLANT DISTRIBUTES PACKAGED FLUID MILK
  

10                PRODUCTS TO ENABLE DETERMINATION OF THE HANDLER'S
  

11                EXEMPT STATUS:
  

12
  

13                (1) A PLANT THAT IS OPERATED BY A GOVERNMENTAL
  

14                AGENCY THAT HAS NO ROUTE DISPOSITION IN COMMERCIAL
  

15                CHANNELS;
  

16
  

17                (2) A PLANT THAT IS OPERATED BY A DULY ACCREDITED
  

18                COLLEGE OR UNIVERSITY DISPOSING OF FLUID MILK
  

19                PRODUCTS, ONLY THROUGH THE OPERATION OF ITS OWN
  

20                FACILITIES, WITH NO ROUTE DISPOSITION IN
  

21                COMMERCIAL CHANNELS;
  

22
  

23                (3) A PLANT FROM WHICH THE TOTAL ROUTE DISPOSITION
  

24                IS FOR INDIVIDUALS OR INSTITUTIONS FOR CHARITABLE
  

25                PURPOSES WITHOUT REMUNERATION; OR
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 1                (4) A PLANT THAT HAS ROUTE DISPOSITION AND
  

 2                PACKAGED SALES OF FLUID MILK PRODUCTS TO OTHER
  

 3                PLANTS 150,000 POUNDS OR LESS DURING THE MONTH.
  

 4           THE NONPOOL PLANT PROVISION DESCRIBES PLANTS THAT
  

 5   RECEIVE, PROCESS, OR PACKAGE MILK, BUT THAT DOESN'T MEET THE
  

 6   STANDARDS FOR BEING A POOL PLANT.  EXAMPLES OF NONPOOL PLANTS
  

 7   INCLUDE:
  

 8                (1) PLANTS FULLY REGULATED UNDER ANOTHER FEDERAL
  

 9                ORDER.
  

10                (2) A PRODUCER-HANDLER PLANT.
  

11                (3) A PARTIALLY REGULATED DISTRIBUTING PLANT.
  

12                (4) A GOVERNMENTAL AGENCY PLANT.
  

13                (5) AN UNREGULATED SUPPLY PLANT; AND
  

14                (6) THE FOUR CATEGORIES OF EXEMPT PLANTS.
  

15           THE REFORM DECISION SPEAKS DIRECTLY TO THE DEFINITION
  

16   OF WHAT CONSTITUTES A NONPOOL PLANT:
  

17                A DEFINITION IS PROVIDED IN ALL ORDERS DESCRIBING
  

18                PLANTS WHICH RECEIVE, PROCESS, OR PACKAGE MILK,
  

19                BUT WHICH DO NOT SATISFY THE STANDARDS FOR BEING A
  

20                POOL PLANT.  WHILE PROVIDING FOR SUCH A DEFINITION
  

21                MAY APPEAR REDUNDANT, THIS PROVISION IS USEFUL TO
  

22                MORE CLEARLY DEFINE THE EXTENT OF REGULATION
  

23                APPLICABLE TO PLANTS.  NONPOOL PLANTS SHOULD
  

24                INCLUDE A PLANT THAT IS FULLY REGULATED UNDER
  

25                ANOTHER FEDERAL ORDER COMMONLY REFERRED TO AS AN
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 1                OTHER ORDER PLANT;  A PRODUCER-HANDLER PLANT, A
  

 2                PARTIALLY REGULATED DISTRIBUTING PLANT THAT IS A
  

 3                PLANT THAT DOES NOT QUALIFY AS A POOL DISTRIBUTING
  

 4                PLANT, AN OTHER ORDER PLANT, A PRODUCER PLANT OR A
  

 5                GOVERNMENTAL AGENCY PLANT, AN UNREGULATED SUPPLY
  

 6                PLANT, AND AN EXEMPT PLANT.  THE DEFINITIONS FOR
  

 7                THESE NONPOOL PLANTS ARE NOT MATERIALLY DIFFERENT
  

 8                THAN THOSE PROVIDED IN THE CURRENT ORDERS, WITH
  

 9                THE POSSIBLE EXCEPTION OF AN "EXEMPT PLANT".
  

10
  

11                CERTAIN PLANTS ARE EXEMPT FROM REGULATION UNDER
  

12                FEDERAL MILK ORDERS.  THESE PLANTS FALL INTO FOUR
  

13                CATEGORIES:
  

14                (1) PLANTS THAT ARE OPERATED BY A GOVERNMENTAL
  

15                AGENCY, WHICH HAVE NO ROUTE DISPOSITION IN
  

16                COMMERCIAL CHANNELS; (2) PLANTS OPERATED BY A
  

17                COLLEGE OR UNIVERSITY THAT DISPOSED OF FLUID MILK
  

18                -- THAT DISPOSE OF FLUID MILK PRODUCTS ONLY
  

19                THROUGH THEIR OWN FACILITIES WITH NO ROUTE
  

20                DISPOSITION IN COMMERCIAL CHANNELS; (3) PLANTS
  

21                FROM WHICH THE TOTAL ROUTE DISPOSITION IS FOR
  

22                INDIVIDUALS AND INSTITUTIONS FOR CHARITABLE
  

23                PURPOSES WITH THEIR -- WITHOUT REMUNERATION; AND
  

24                (4) PLANTS THAT HAVE ROUTE DISPOSITION OF 150,000
  

25                POUNDS OR LESS DURING THE MONTH.  THESE TYPES OF
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 1                PLANTS HAVE LITTLE IMPACT ON THE REGULATED MARKET,
  

 2                AND NEED NOT BE REGULATED TO ENSURE THE INTEGRITY
  

 3                OF THE REGULATORY PLAN.  MANY CURRENT FEDERAL
  

 4                ORDERS ALSO PROVIDE REGULATORY EXEMPTION FOR A
  

 5                PLANT OPERATED BY A STATE OR FEDERAL GOVERNMENTAL
  

 6                AGENCY.  FOR EXAMPLE, SOME STATES HAVE DAIRY FARM
  

 7                AND PLANT OPERATIONS THAT PROVIDE MILK FOR THEIR
  

 8                PRISON POPULATIONS.  AS PROVIDED HEREIN,
  

 9                REGULATORY EXEMPTION WOULD BE CONTINUED UNDER THE
  

10                CONSOLIDATED ORDERS UNLESS POOL PLANT STATUS IS
  

11                REQUESTED.
  

12
  

13                REGULATORY EXEMPTION ALSO SHOULD APPLY TO
  

14                COLLEGES, UNIVERSITIES, AND CHARITABLE
  

15                INSTITUTIONS, BECAUSE THESE INSTITUTIONS GENERALLY
  

16                HANDLE FLUID MILK PRODUCTS INTERNALLY AND HAVE NO
  

17                IMPACT IN THE MAINSTREAM COMMERCIAL MARKETS.
  

18                HOWEVER, IN THE EVENT THAT THESE ENTITIES
  

19                DISTRIBUTE FLUID MILK THROUGH COMMERCIAL CHANNELS,
  

20                ROUTE SALES BY SUCH ENTITIES, INCLUDING
  

21                GOVERNMENTAL AGENCIES, WILL BE MONITORED TO
  

22                DETERMINE IF FEDERAL REGULATIONS SHOULD APPLY.
  

23                THE DETERMINATION AND VERIFICATION OF EXEMPT PLANT
  

24                STATUS WILL, FROM TIME TO TIME, NECESSITATE THE
  

25                NEED FOR MARKET, FOR THE MARKET ADMINISTRATOR TO
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 1                REQUIRE REPORTS AND INFORMATION DEEMED APPROPRIATE
  

 2                FOR THE SOLE PURPOSE OF MAKING THIS DETERMINATION.
  

 3                SUCH AUTHORITY IS CURRENTLY PROVIDED IN THE
  

 4                ORDERS, AND SHOULD CONTINUE.
  

 5   64 FED. REG. 16134-16135 (1999)
  

 6           WE PROPOSE TO ADOPT AS 1051.9, THE EXISTING UNIFORM
  

 7   DEFINITION FOR A HANDLER IN PART 1000:
  

 8                1051.9 HANDLER.
  

 9                HANDLER MEANS:
  

10                (A) ANY PERSON WHO OPERATES A POOL PLANT OR A
  

11                NONPOOL PLANT.
  

12                (B) ANY PERSON WHO RECEIVES PACKAGED FLUID MILK
  

13                PRODUCTS FROM A PLANT FOR RESALE AND DISTRIBUTION
  

14                TO RESALE OR WHOLESALE OUTLETS, ANY PERSON --
  

15       JUDGE CLIFTON:  LET ME HAVE YOU READ THAT AGAIN, BEGINNING
  

16   WITH PART (B).
  

17       MR. WEGNER:
  

18                (B) ANY PERSON WHO RECEIVES PACKAGED FLUID MILK
  

19                PRODUCTS FROM A PLANT FOR RESALE AND DISTRIBUTION
  

20                TO RETAIL OR WHOLESALE OUTLETS, ANY PERSON WHO AS
  

21                A BROKER, NEGOTIATES A PURCHASE OR SALE OF FLUID
  

22                MILK PRODUCTS OR FLUID CREAM PRODUCTS FROM OR TO
  

23                ANY POOL OR NONPOOL PLANT, AND ANY PERSON WHO BY
  

24                PURCHASE OR DIRECTION, CAUSES MILK OF PRODUCERS TO
  

25                BE PICKED UP AT THE FARM AND/OR MOVED TO A PLANT.
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 1                PERSONS WHO QUALIFY AS HANDLERS ONLY UNDER THIS
  

 2                PARAGRAPH UNDER ANY FEDERAL MILK ORDER ARE NOT
  

 3                SUBJECT TO THE PAYMENT PROVISIONS OF SECTIONS .70,
  

 4                .71, .73, .76, AND .85 OF THAT ORDER.
  

 5       JUDGE CLIFTON:  YOU SKIPPED ONE, SO READ ME THE SECTIONS
  

 6   AGAIN.
  

 7       MR. WEGNER:  SECTIONS .70, .71, .72, .73, .76 AND .85 OF
  

 8   THAT ORDER.
  

 9                (C) ANY COOPERATIVE ASSOCIATION WITH RESPECT TO
  

10                MILK THAT IT RECEIVES FOR ITS ACCOUNT FROM THE
  

11                FARM OF A PRODUCER AND DELIVERS TO POOL PLANTS OR
  

12                DIVERTS TO NONPOOL PLANTS PURSUANT TO SECTION .13
  

13                OF THE ORDER.  THE OPERATOR OF A POOL PLANT
  

14                RECEIVING MILK FROM A COOPERATIVE ASSOCIATION MAY
  

15                BE THE HANDLER FOR SUCH MILK IF BOTH PARTIES
  

16                NOTIFY THE MARKET ADMINISTRATOR OF THIS AGREEMENT
  

17                PRIOR TO THE TIME THAT THE MILK IS DELIVERED TO
  

18                THE POOL PLANT, AND THE PLANT OPERATOR PURCHASES
  

19                THE MILK ON THE BASIS OF FARM BULK TANK WEIGHTS
  

20                AND SAMPLES.
  

21           AT ITS MOST BASIC LEVEL, FEDERAL ORDERS DEFINE HANDLERS
  

22   TO INCLUDE PERSONS WHO BUY MILK FROM DAIRY FARMERS.  IN
  

23   ADDITION, OTHER ENTITIES MAY BE REGULATED AS HANDLERS FOR
  

24   REPORTING AND ACCOUNTABILITY PURPOSES UNDER THE ORDER.  SUCH
  

25   HANDLERS HAVE THE FINANCIAL RESPONSIBILITY TO PAY DAIRY FARMERS
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 1   FOR THEIR MILK AND TO FILE THE REPORTS OF MILK RECEIPTS AND
  

 2   UTILIZATION TO THE MARKET ADMINISTRATOR.  WE ARE RECOMMENDING
  

 3   THE UNIFORM DEFINITION OF A HANDLER.
  

 4           THE REFORM DECISION SPEAKS DIRECTLY TO THE DEFINITION
  

 5   OF A HANDLER.
  

 6                FEDERAL MILK ORDERS REGULATE THOSE PERSONS WHO BUY
  

 7                MILK FROM DAIRY FARMERS.  SUCH PERSONS ARE CALLED
  

 8                HANDLERS UNDER THE ORDER.  THESE PERSONS HAVE A
  

 9                FINANCIAL RESPONSIBILITY FOR PAYMENTS TO DAIRY
  

10                FARMERS FOR MILK IN ACCORDANCE WITH ITS CLASSIFIED
  

11                USAGE.  THEY MUST FILE REPORTS WITH THE MARKET
  

12                ADMINISTRATOR, DETAILING THEIR RECEIPTS AND
  

13                UTILIZATION OF MILK.
  

14
  

15                THE HANDLER DEFINITION ADOPTED FOR THE
  

16                CONSOLIDATED ORDERS INCLUDES THE OPERATOR OF A
  

17                POOL PLANT, A COOPERATIVE ASSOCIATION THAT DIVERTS
  

18                MILK TO NONPOOL PLANTS, OR DELIVERS MILK TO POOL
  

19                PLANTS FOR ITS ACCOUNT, AND THE OPERATOR OF A
  

20                "NONPOOL PLANT," WHICH WOULD ENCOMPASS A
  

21                PRODUCER-HANDLER, A PARTIALLY REGULATED
  

22                DISTRIBUTING PLANT, A PLANT FULLY REGULATED UNDER
  

23                ANOTHER FEDERAL ORDER, AN UNREGULATED SUPPLY
  

24                PLANT, AND AN EXEMPT PLANT.
  

25
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 1                IN ADDITION, "THIRD PARTY" ORGANIZATIONS THAT ARE
  

 2                NOT OTHERWISE REGULATED UNDER PROVISIONS OF AN
  

 3                ORDER ARE INCLUDED IN THE HANDLER DEFINITION.
  

 4                THIS CATEGORY INCLUDES ANY PERSON WHO ENGAGES IN
  

 5                THE BUSINESS OF RECEIVING MILK FROM ANY PLANT FOR
  

 6                RESALE AND DISTRIBUTION TO WHOLESALE AND RETAIL
  

 7                OUTLETS, BROKERS, OR OTHERS WHO NEGOTIATE THE
  

 8                PURCHASE OR SALE OF FLUID MILK PRODUCTS OR FLUID
  

 9                CREAM PRODUCTS, FROM OR TO ANY PLANT, AND PERSONS
  

10                WHO, BY PURCHASE OR DIRECTION, CAUSE THE MILK OF A
  

11                PRODUCER, OF PRODUCERS, TO BE PICKED UP AT THE
  

12                FARM AND/OR MOVED TO A PLANT.  SUCH INTERMEDIARIES
  

13                PROVIDE A SERVICE TO THE DAIRY INDUSTRY.  THESE
  

14                PERSONS ARE NOT, HOWEVER -- THESE PERSON ARE NOT,
  

15                HOWEVER, RECOGNIZED OR REGULATED AS ENTITIES
  

16                REQUIRED TO MAKE MINIMUM PAYMENTS TO PRODUCERS.
  

17                THE EXPANDED MARKETING CHAIN BROUGHT ABOUT BY SUCH
  

18                INTERMEDIARIES HAS MADE IT INCREASINGLY DIFFICULT
  

19                FOR THE MARKET ADMINISTRATOR TO TRACK THE MOVEMENT
  

20                FROM MILK FROM FARMS TO CONSUMERS.  THE REVISED
  

21                HANDLER DEFINITION ENABLES THE MARKET
  

22                ADMINISTRATOR TO MORE READILY IDENTIFY THESE
  

23                ENTITIES.
  

24   64 FED. REG. AT 16135 (1999)
  

25           ALL FEDERAL ORDERS NEED TO HAVE PROVISIONS FOR
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 1   MILK THAT IS NOT PRICED AND POOLED UNDER THAT ORDER.  THIS
  

 2   MILK, COMMONLY REFERRED TO AS OTHER SOURCE MILK, NEEDS TO BE
  

 3   CLASSIFIED AT THE RECEIVING HANDLER'S PLANT.
  

 4           WE PROPOSE TO ADOPT AS 1051.14, THE EXISTING UNIFORM
  

 5   DEFINITION FOR OTHER SOURCE MILK IN PART 1000.
  

 6                1051.14 OTHER SOURCE MILK.
  

 7                OTHER SOURCE MILK MEANS ALL SKIM MILK AND
  

 8                BUTTERFAT CONTAINED IN, OR REPRESENTED BY;
  

 9
  

10                (A) RECEIPTS OF FLUID MILK PRODUCTS AND BULK FLUID
  

11                CREAM PRODUCTS FOR ANY SOURCE OTHER THAN
  

12                PRODUCERS, HANDLERS DESCRIBED IN SECTION 1000.9(C)
  

13                AND 1135.11, OR POOL PLANTS.
  

14
  

15                (B) PRODUCTS (OTHER THAN FLUID MILK PRODUCTS,
  

16                FLUID CREAM PRODUCTS, AND PRODUCTS PRODUCED AT THE
  

17                PLANT DURING THE SAME MONTH) FROM ANY SOURCE WHICH
  

18                ARE REPROCESSED, CONVERTED INTO, OR COMBINED WITH
  

19                ANOTHER PRODUCT IN THE PLANT DURING THE MONTH; AND
  

20
  

21                (C) RECEIPTS OF ANY MILK PRODUCT (OTHER THAN A
  

22                FLUID MILK PRODUCT OR A FLUID CREAM PRODUCT) FOR
  

23                WHICH THE HANDLER FAILS TO ESTABLISH A
  

24                DISPOSITION.
  

25           WE PROPOSE TO ADOPT AS 1051.15, THE EXISTING UNIFORM

1560



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   DEFINITION FOR FLUID MILK PRODUCT IN PART 1000:
  

 2                1051.15 FLUID MILK PRODUCT.
  

 3                (A) EXCEPT AS PROVIDED IN PARAGRAPH (B) OF THIS
  

 4                SECTION, FLUID MILK PRODUCT SHALL MEAN ANY MILK
  

 5                PRODUCTS IN FLUID OR FROZEN FORM THAT ARE INTENDED
  

 6                TO BE USED AS BEVERAGES CONTAINING LESS THAN 9
  

 7                PERCENT BUTTERFAT AND 6.5 PERCENT OR MORE NONFAT
  

 8                SOLIDS, OR 2.25 PERCENT OR MORE TRUE MILK PROTEIN.
  

 9                SOURCES OF SUCH NONFAT SOLIDS/PROTEIN INCLUDE, BUT
  

10                ARE NOT LIMITED TO:  CASEIN, WHEY PROTEIN
  

11                CONCENTRATE, MILK PROTEIN CONCENTRATE, DRY WHEY,
  

12                CASEINATES, LACTOSE, AND ANY SIMILAR DAIRY DERIVED
  

13                INGREDIENT.  SUCH PRODUCTS INCLUDE, BUT ARE NOT
  

14                LIMITED TO, MILK, FAT-FREE MILK, LOWFAT MILK,
  

15                LIGHT MILK, REDUCED FAT MILK, MILK DRINKS, EGGNOG,
  

16                AND CULTURED BUTTERMILK, INCLUDING ANY SUCH
  

17                BEVERAGE PRODUCTS THAT ARE FLAVORED, CULTURED,
  

18                MODIFIED WITH ADDED OR REDUCED NONFAT SOLIDS,
  

19                STERILIZED, CONCENTRATED, OR RECONSTITUTED.  AS
  

20                USED IN THIS PART, THE TERM CONCENTRATED MILK
  

21                MEANS MILK THAT CONTAINS NOT LESS THAN 25.5
  

22                PERCENT, AND NOT MORE THAN 50 PERCENT TOTAL MILK
  

23                SOLIDS.
  

24
  

25                (B) THE TERM FLUID MILK PRODUCT SHALL NOT INCLUDE:
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 1                (1) ANY PRODUCT THAT CONTAINS LESS THAN 6.5
  

 2                PERCENT NONFAT MILK SOLIDS AND CONTAINS LESS THAN
  

 3                2.25 PERCENT TRUE MILK PROTEIN; WHEY; PLAIN OR
  

 4                UNSWEETENED EVAPORATED MILK; SKIM MILK; SWEETENED
  

 5                CONDENSED MILK/SKIM MILK; YOGURT CONTAINING
  

 6                BEVERAGES WITH 20 OR MORE PERCENT YOGURT BY
  

 7                WEIGHT; AND KEFIR; PRODUCTS ESPECIALLY PREPARED
  

 8                FOR INFANT FEEDING OR DIETARY USE (MEAL
  

 9                REPLACEMENT) THAT ARE PACKAGED IN HERMETICALLY
  

10                SEALED CONTAINERS, AND PRODUCTS THAT MEET THE
  

11                COMPOSITIONAL STANDARDS SPECIFIED IN PARAGRAPH (A)
  

12                OF THIS SECTION, BUT CONTAIN NO FLUID MILK
  

13                PRODUCTS INCLUDED IN PARAGRAPH (A) OF THIS
  

14                SECTION.
  

15
  

16                (2) THE QUANTITY OF SKIM MILK EQUIVALENT IN ANY
  

17                MODIFIED PRODUCT SPECIFIED IN PARAGRAPH (A) OF
  

18                THIS SECTION THAT IS GREATER THAN AN EQUAL VOLUME
  

19                OF AN UNMODIFIED PRODUCT OF THE SAME NATURE AND
  

20                BUTTERFAT CONTENT.
  

21           WE PROPOSE TO ADOPT AS 1051.16, THE EXISTING UNIFORM
  

22   DEFINITION FOR A FLUID CREAM PRODUCT IN PART 1000;
  

23                1051.16 FLUID CREAM PRODUCT.
  

24                FLUID CREAM PRODUCT MEANS CREAM (OTHER THAN
  

25                PLASTIC CREAM OR FROZEN CREAM), INCLUDING
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 1                STERILIZED CREAM, OR A MIXTURE OF CREAM AND MILK,
  

 2                OR SKIM MILK CONTAINING 9 OR MORE PERCENT
  

 3                BUTTERFAT, WITH OR WITHOUT THE ADDITION OF OTHER
  

 4                INGREDIENTS.
  

 5   THIS DEFINITION WAS THE SAME FOR ALL FEDERAL ORDERS BEFORE
  

 6   ORDER REFORM:
  

 7                THE CURRENT DEFINITION IS UNIFORM UNDER ALL THE
  

 8                ORDERS AND SHOULD BE USED IN THE NEWLY MERGED
  

 9                ORDERS.  THERE WERE NO COMMENTS SUPPORTING A
  

10                CHANGE IN THIS PROVISION.
  

11   64 FED. REG. AT 16122 (1999)
  

12           WE PROPOSE TO ADOPT AS 1051.18, THE EXISTING UNIFORM
  

13   DEFINITION FOR A COOPERATIVE ASSOCIATION IN PART 1000:
  

14                1051.18 COOPERATIVE ASSOCIATION.
  

15                COOPERATIVE ASSOCIATION MEANS ANY COOPERATIVE
  

16                MARKETING ASSOCIATION OF PRODUCERS WHICH THE
  

17                SECRETARY DETERMINES IS QUALIFIED UNDER THE
  

18                PROVISIONS OF THE CAPPER-VOLSTEAD ACT, HAS FULL
  

19                AUTHORITY IN THE SALE OF MILK OF ITS MEMBERS, AND
  

20                IS ENGAGED IN MARKETING MILK OR MILK PRODUCTS FOR
  

21                ITS MEMBERS.  A FEDERATION OF TWO OR MORE
  

22                COOPERATIVES INCORPORATED UNDER THE LAWS OF ANY
  

23                STATE, WILL BE CONSIDERED A COOPERATIVE
  

24                ASSOCIATION UNDER ANY FEDERAL MILK ORDER, IF ALL
  

25                MEMBER COOPERATIVES MEET THE REQUIREMENTS OF THIS
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 1                SECTION.
  

 2           THE REFORM DECISION IDENTIFIED THE BENEFITS OF A
  

 3   UNIFORM PROVISION RELATED, RELATING TO COOPERATIVE
  

 4   ASSOCIATIONS.
  

 5                ALL CURRENT ORDERS PROVIDE A DEFINITION FOR DAIRY
  

 6                FARMER COOPERATIVE ASSOCIATIONS THAT MARKET MILK
  

 7                ON BEHALF OF THE DAIRY FARMER MEMBERS.  PROVIDING
  

 8                FOR A UNIFORM DEFINITION OF A COOPERATIVE
  

 9                ASSOCIATION FACILITATES THE ADMINISTRATION OF THE
  

10                VARIOUS ORDER PROVISIONS AS THEY APPLY TO SUCH
  

11                PRODUCER ORGANIZATIONS AND RECOGNIZES THE UNIQUE
  

12                STANDING GRANTED TO DAIRY FARMER COOPERATIVES
  

13                UNDER THE CAPPER-VOLSTEAD ACT.  DAIRY FARMER
  

14                COOPERATIVES ARE RESPONSIBLE FOR MARKETING THE
  

15                MAJORITY OF THE MILK SUPPLIED TO REGULATED
  

16                HANDLERS UNDER THE FEDERAL ORDER SYSTEM.
  

17
  

18                AS PROVIDED HEREIN, A COOPERATIVE ASSOCIATION
  

19                MEANS ANY COOPERATIVE MARKETING ASSOCIATION OF
  

20                PRODUCERS WHICH THE SECRETARY DETERMINES, AFTER
  

21                APPLICATION FOR SUCH RECOGNITION BY THE
  

22                COOPERATIVE, IS QUALIFIED AS SUCH UNDER THE
  

23                PROVISIONS OF THE ACT OF CONGRESS OF FEBRUARY
  

24                18TH, 1922, AS AMENDED, KNOWN AS THE
  

25                "CAPPER-VOLSTEAD ACT."  ADDITIONALLY, THE NEW
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 1                ORDERS CONTINUE TO REQUIRE THAT A COOPERATIVE
  

 2                ASSOCIATION HAVE FULL AUTHORITY IN THE SALE OF THE
  

 3                MILK OF ITS MEMBERS, AND THAT IT BE ENGAGED IN
  

 4                MAKING COLLECTIVE SALES OR MARKETINGS OF MILK OR
  

 5                MILK PRODUCTS FOR ITS DAIRY FARMER MEMBERS.
  

 6
  

 7                SEVERAL CURRENT ORDERS PROVIDE A DEFINITION FOR A
  

 8                FEDERATION OF TWO OR MORE COOPERATIVE
  

 9                ASSOCIATIONS.  AS ADOPTED HERE, ALL CONSOLIDATED
  

10                ORDERS RECOGNIZE A FEDERATION OF COOPERATIVES AS
  

11                SATISFYING THE COOPERATIVE DEFINITION FOR THE
  

12                PURPOSES OF DETERMINING MILK PAYMENTS AND POOLING.
  

13                INDIVIDUAL COOPERATIVES OF A FEDERATION OF
  

14                COOPERATIVES MUST ALSO MEET THE CRITERIA AS SET
  

15                FORTH FOR INDIVIDUAL COOPERATIVE ASSOCIATIONS AND
  

16                THEIR FEDERATIONS AS INCORPORATED UNDER STATE
  

17                LAWS.
  

18   64 FED. REG. AT 16136 (1999)
  

19       JUDGE CLIFTON:  MR. WEGNER, YOU HAVE AMAZING CAPACITY, AND
  

20   YOU ARE SO ARTICULATE.  I WANT TO STOP YOU HERE AT THE BOTTOM
  

21   OF PAGE 13 SO THAT WE CAN TAKE A SHORT STRETCH BREAK, JUST HERE
  

22   AT OUR DESKS.  IT'S A 23-PAGE DOCUMENT, AND I JUST WANT US TO
  

23   MOVE AROUND A LITTLE BIT BEFORE YOU CONTINUE.
  

24       MR. WEGNER:  THANK YOU.
  

25       JUDGE CLIFTON:  ALL RIGHT.  WE'LL GO OFF RECORD.
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 1       (WHEREUPON, A BREAK WAS TAKEN.)
  

 2       JUDGE CLIFTON:  LET'S GO BACK ON RECORD.  IT'S NOW 10:06.
  

 3   IT IS NOT 10:07.  WE'LL GO BACK ON RECORD.  MR. WEGNER, AT THE
  

 4   TOP OF PAGE 14, YOU MAY PROCEED.
  

 5       MR. WEGNER:  WE PROPOSE TO ADOPT AS 1051.19, THE EXISTING
  

 6   UNIFORM DEFINITION FOR A COMMERCIAL FOOD PROCESSING
  

 7   ESTABLISHMENT IN THE PART 1000:
  

 8                1051.19 COMMERCIAL FOOD PROCESSING ESTABLISHMENT.
  

 9                COMMERCIAL FOOD PROCESSING ESTABLISHMENT MEANS ANY
  

10                FACILITY, OTHER THAN A MILK PLANT, TO WHICH FLUID
  

11                MILK PRODUCTS AND FLUID CREAM PRODUCTS ARE
  

12                DISPOSED OF, OR PRODUCER MILK IS DIVERTED THAT
  

13                USES SUCH RECEIPTS AS INGREDIENTS IN FOOD PRODUCTS
  

14                AND HAS NO OTHER DISPOSITION OF FLUID MILK
  

15                PRODUCTS, OTHER THAN THOSE RECEIVED IN
  

16                CONSUMER-TYPE PACKAGES (ONE GALLON OR LESS.)
  

17                PRODUCER MILK DIVERTED TO COMMERCIAL FOOD
  

18                PROCESSING ESTABLISHMENTS SHALL BE SUBJECT TO THE
  

19                SAME PROVISIONS RELATING TO DIVERSIONS TO PLANTS,
  

20                INCLUDING, BUT NOT LIMITED TO, SECTIONS .13, AND
  

21                .52 OF EACH FEDERAL MILK ORDER.
  

22           THIS DEFINITION IDENTIFIES THE USE OF FLUID MILK
  

23   PRODUCTS, FLUID CREAM PRODUCTS, OR PRODUCER MILK AS INGREDIENTS
  

24   AT COMMERCIAL FOOD PROCESSING ESTABLISHMENTS.  THE REFORM
  

25   DECISION OFFERS FURTHER EXPLANATION ABOUT THE NEED FOR THIS
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 1   PROVISION.
  

 2                PACKAGED FLUID MILK PRODUCTS SHOULD BE PERMITTED
  

 3                TO BE TRANSFERRED TO A CFPE IN ANY SIZE, ONLY
  

 4                THOSE PRODUCTS THAT ARE SHIPPED IN
  

 5                LARGER-THAN-CONSUMER-SIZED PACKAGES, (I.E., LARGER
  

 6                THAN ONE GALLON) SHOULD BE ELIGIBLE FOR A CLASS II
  

 7                CLASSIFICATION.  IF MILK IS RECEIVED BY A CFPE IN
  

 8                GALLON CONTAINERS OR SMALLER, THE MILK SHOULD BE
  

 9                PRICES AS CLASS I MILK, SINCE THERE IS NO WAY OF
  

10                GUARANTEEING THAT SUCH PRODUCTS WILL NOT BE SOLD
  

11                FOR FLUID USE.
  

12   64 FED. REG. AT 16123 (1999)
  

13                THESE TWO RESTRICTIONS ARE BASED UPON PRACTICAL
  

14                CONSIDERATIONS.  THE INTEGRITY OF THE CLASSIFIED
  

15                PRICING SYSTEM WOULD BE MUCH MORE DIFFICULT TO
  

16                MAINTAIN IF THE MARKET ADMINISTRATOR WERE FORCED
  

17                TO AUDIT EVERY CFPE ON A REGULAR BASIS.  BY
  

18                PROHIBITING THE SALE OF FLUID MILK PRODUCTS IN
  

19                CONSUMER-SIZED PACKAGES TO A CFPE FOR ANYTHING BUT
  

20                CLASS I USE, THERE WOULD BE LESS NEED TO REGULARLY
  

21                AUDIT CFPE'S TO BE SURE THAT SUCH PRODUCTS ARE NOT
  

22                BEING SOLD TO THE PUBLIC.  SIMILARLY, SINCE
  

23                PACKAGED FLUID MILK PRODUCTS IN CONTAINERS LARGER
  

24                THAN ONE GALLON ARE RARELY, IF EVER, FOUND IN
  

25                RETAIL OUTLETS, IT IS UNLIKELY THAT SUCH PRODUCTS

1567



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1                WILL BE SOLD FOR FLUID USE.  BY RESTRICTING FLUID
  

 2                MILK PRODUCT DISPOSITION BY CFPE'S TO PACKAGE
  

 3                PRODUCTS NOT LARGER THAN ONE GALLON IN SIZE, THERE
  

 4                IS REASONABLE ASSURANCE THAT MILK PRICED AS CLASS
  

 5                II WILL NOT BE DISPOSED OF AS FLUID MILK SOLD BY
  

 6                THE GLASS FROM A BULK DISPENSER.
  

 7   64 FED. REG. AT 16123 (1999)
  

 8   OTHER ADMINISTRATIVE PROVISIONS FROM PART 1000
  

 9           THE PROVISIONS 1000.25 THROUGH 1000.28, INCLUDE THE
  

10   LANGUAGE NECESSARY TO AUTHORIZE AND DIRECT THE MARKET
  

11   ADMINISTRATOR TO OPERATE AND ADMINISTER THE POOL.  THESE
  

12   PROVISIONS IDENTIFY HOW TO MAKE THE POOL WORK AND HOLD HANDLERS
  

13   ACCOUNTANT TO THE POOL.
  

14                - WE PROPOSE TO ADOPT AS 10502.25, THE EXISTING
  

15                UNIFORM DEFINITION FOR THE MARKET ADMINISTRATOR IN
  

16                PART 1000.
  

17                - WE PROPOSE TO ADOPT AS 1052.26, THE EXISTING
  

18                UNIFORM DEFINITION FOR CONTINUITY AND SEVERABILITY
  

19                OF PROVISIONS IN PART 1000.
  

20                - WE PROPOSE TO ADOPT AS 1051.27, THE EXISTING
  

21                UNIFORM DEFINITION FOR HANDLER RESPONSIBILITY FOR
  

22                RECORDS AND FACILITIES IN PART 1000.
  

23                - WE PROPOSE TO ADOPT AS 1051.28, THE EXISTING
  

24                UNIFORM DEFINITION FOR THE TERMINATION OF
  

25                OBLIGATIONS IN PART 1000.
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 1           THE SPECIFIC LANGUAGE CONTAINED IN THESE FOUR
  

 2   PROVISIONS IS INCLUDED IN COOPERATIVES EXHIBITS 3A -- BEG YOUR
  

 3   PARDON, 34.
  

 4       MR. BESHORE:  EXCUSE ME, OKAY.  SO COOPERATIVES' EXHIBIT 3A
  

 5   IS ACTUALLY INCLUDED AS THE FIRST DOCUMENT IN WHAT'S NOW BEEN
  

 6   MARKED AS PROPOSED EXHIBIT 35.
  

 7       MR. WEGNER:  35, BEG YOUR PARDON.
  

 8       MR. BESHORE:  THANK YOU FOR NOTING THAT.
  

 9       MR. WEGNER:  THE SPECIFIC LANGUAGE CONTAINED IN THESE FOUR
  

10   PROVISIONS IS INCLUDED IN COOPERATIVES' EXHIBIT 35.
  

11           WE ALSO PROPOSE TO ADOPT AS THE EXISTING UNIFORM
  

12   PROVISIONS FROM PART 1000 FOR:
  

13           ADJUSTMENT OF ACCOUNTS-SECTION 1051.77.
  

14           CHARGES ON OVERDUE ACCOUNTS-SECTION 1051.78.
  

15           ASSESSMENT FOR ORDER ADMINISTRATION-SECTION 1051.85.
  

16           DEDUCTIONS FOR MARKETING SERVICES-SECTION 1051.86.
  

17           WITHOUT REPEATING IT, WE SUPPORT AND ADOPT THE
  

18   TESTIMONY GIVEN BY MR. MYKRANTZ EXPLAINING THE FUNCTION AND THE
  

19   OPERATION OF THESE PROVISIONS.
  

20       MR. BESHORE:  YEAH, MR. WEGNER, ARE THOSE, THE SPECIFIC
  

21   LANGUAGE FOR THOSE PROVISIONS ALSO INCLUDED IN EXHIBIT 3A,
  

22   WHICH IS PART OF PROPOSED EXHIBIT 35?
  

23       MR. WEGNER:  THEY ARE.
  

24       MR. BESHORE:  THANK YOU.  PLEASE PROCEED.
  

25       JUDGE CLIFTON:  BEFORE HE DOES, SHALL I, MR. BESHORE, ASK
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 1   THAT MS. FRISIUS WRITE ON THE RECORD COPIES ON PAGE 15 OF
  

 2   EXHIBIT 34, IN ABOUT THE MIDDLE OF THE PAGE, FOLLOWING THE TERM
  

 3   EXHIBIT 3.A, SHALL I HAVE HER ADD THESE WORDS: "IN" -- CAPITAL
  

 4   E, "EXHIBIT 35?"
  

 5       MR. BESHORE:  I WOULD APPRECIATE THAT GREATLY.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  AND THEN A PERIOD.
  

 7       MR. BESHORE:  THANK YOU.
  

 8       JUDGE CLIFTON:  THANK YOU.  DO YOU REMEMBER WHERE YOU WERE,
  

 9   MR. WEGNER?
  

10       MR. WEGNER:  I DO.
  

11       JUDGE CLIFTON:  ALL RIGHT.  YOU MAY RESUME.
  

12       MR. WEGNER:  TOP OF PAGE 16.
  

13   MULTIPLE COMPONENT PRICING IN THE CALIFORNIA FEDERAL MILK
  

14   MARKETING ORDER:  HANDLER VALUE OF MILK; PRODUCER COMPONENT
  

15   PRICES; AND ANNOUNCEMENT OF PRICES
  

16   SECTIONS 1051.60, .61, .62;
  

17           WE PROPOSE A MULTIPLE COMPONENT PRICING (MCP) PROGRAM
  

18   BASED ON THREE COMPONENTS - BUTTERFAT, PROTEIN, AND OTHER
  

19   SOLIDS.  MULTIPLE COMPONENT PRICING WILL BE APPLICABLE BOTH TO
  

20   HANDLERS AND PRODUCERS, FOLLOWING THE PREDOMINANT FMMO MODEL
  

21   WHICH PRICES COMPONENTS TO HANDLERS OF CLASS I (FAT AND SKIM);
  

22   CLASSES II AND IV (FAT AND SOLIDS-NOT-FAT); HANDLERS OF CLASS
  

23   III (FAT, PROTEIN, AND OTHER SOLIDS) AND TO PRODUCERS (FAT,
  

24   PROTEIN, AND OTHER SOLIDS) ON ALL MILK.
  

25   IN DISCUSSING MULTIPLE COMPONENT PRICING, USDA, IN THE FEDERAL
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 1   ORDER REFORM DECISION, SPOKE TO THE NATIONAL BASIS OF THIS
  

 2   PRICING APPROACH.
  

 3                THIS PRICING SYSTEM ELIMINATES THE NEED FOR
  

 4                REGIONAL YIELDS BASED ON REGIONAL DIFFERENCES IN
  

 5                THE MILK COMPOSITION.  THE VALUE OF MILK WILL BE
  

 6                ADJUSTED AUTOMATICALLY BASED ON THE LEVEL OF
  

 7                COMPONENTS CONTAINED IN THE MILK IN EACH ORDER,
  

 8                EVEN THOUGH THE COMPONENT PRICES ARE THE SAME
  

 9                NATIONALLY.  THIS AUTOMATIC ADJUSTMENT MEANS THAT
  

10                HANDLERS WILL PAY THE SAME PRICE PER POUND OF
  

11                COMPONENT, BUT MAY HAVE DIFFERING PER
  

12                HUNDREDWEIGHT VALUES BASED ON THE MILK COMPONENT
  

13                LEVELS, CREATING EQUITY IN THE MINIMUM COST OF
  

14                MILK USED FOR MANUFACTURING PURPOSES.
  

15   64 FED. REG. AT 16100 (1999)
  

16           FORTIFICATION OF MILK FOR CLASS I USES TO MEET THE
  

17   CALIFORNIA FLUID MILK STANDARDS, WILL BE ACCOMMODATED THROUGH A
  

18   FORTIFICATION ALLOWANCE TO CLASS I HANDLERS.  THE CDFA'S
  

19   FORTIFICATION ALLOWANCES ARE INCORPORATED INTO THE CLASS I
  

20   PRICING PROVISIONS.
  

21           WE PROPOSE THE FOLLOWING LANGUAGE FOR SECTION 1051.60,
  

22   HANDLER'S VALUE OF MILK;
  

23       JUDGE CLIFTON:  READ THE HEADING AGAIN, PLEASE.
  

24       MR. WEGNER:
  

25                1051.60 HANDLER'S VALUE OF MILK.
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 1                FOR THE PURPOSE OF COMPUTING A HANDLER'S
  

 2                OBLIGATION FOR PRODUCER MILK, THE MARKET
  

 3                ADMINISTRATOR SHALL DETERMINE FOR EACH MONTH THE
  

 4                VALUE OF MILK OF EACH HANDLER WITH RESPECT TO EACH
  

 5                OF THE HANDLER'S POOL PLANTS AND OF EACH HANDLER
  

 6                DESCRIBED IN SECTION 100.9(C) WITH --
  

 7       JUDGE CLIFTON:  READ ME THE SECTION AGAIN, PLEASE.
  

 8       MR. WEGNER:  1051.60, HANDLER'S --
  

 9       JUDGE CLIFTON:  NO, NO, JUST NOW WHERE YOU'VE SAID, "EACH
  

10   HANDLER DESCRIBED IN SECTION -- "
  

11       MR. WEGNER:
  

12                -- EACH HANDLER DESCRIBED IN SECTION 1000.9(C)
  

13                WITH RESPECT TO MILK THAT WAS NOT RECEIVED AT A
  

14                POOL PLANT, BY ADDING THE AMOUNTS COMPUTED IN
  

15                PARAGRAPHS (A) THROUGH (I) OF THIS SECTION AND
  

16                SUBTRACTING FROM THAT TOTAL AMOUNT, THE VALUES
  

17                COMPUTED IN PARAGRAPHS (I) AND (J) OF THIS
  

18                SECTION.  UNLESS OTHERWISE SPECIFIED, THE SKIM
  

19                MILK, BUTTERFAT, AND THE COMBINED POUNDS OF SKIM
  

20                MILK AND BUTTERFAT REFERRED TO IN THIS SECTION,
  

21                SHALL RESULT FROM THE STEPS SET FORTH IN SECTION
  

22                1000.44(A), (B), AND (C), RESPECTIVELY, AND THE
  

23                NONFAT COMPONENTS OF PRODUCER MILK IN EACH CLASS
  

24                SHALL BE BASED UPON THE PROPORTION OF SUCH
  

25                COMPONENTS IN PRODUCER SKIM MILK.
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 1                RECEIPTS OF NON FLUID MILK PRODUCTS THAT ARE
  

 2                DISTRIBUTED AS LABELED RECONSTITUTED MILK, FOR
  

 3                WHICH PAYMENTS ARE MADE TO THE PRODUCER-SETTLEMENT
  

 4                FUND OF ANOTHER FEDERAL ORDER UNDER SECTIONS
  

 5                1000.76(A)(4) OR (D) SHALL BE EXCLUDED FROM
  

 6                PRICING UNDER THIS SECTION.
  

 7
  

 8                (A) CLASS I VALUE.
  

 9                (1) MULTIPLY THE POUNDS OF SKIM MILK IN CLASS I BY
  

10                THE CLASS I SKIM MILK PRICE; AND
  

11                (2) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
  

12                POUNDS OF BUTTERFAT IN CLASS I BY THE CLASS I
  

13                BUTTERFAT PRICE;
  

14       MR. BESHORE:  NOW, LET ME INTERRUPT YOU RIGHT THERE, IF I
  

15   COULD, MR. WEGNER.  THIS IS MARVIN BESHORE.  BEFORE YOU READ
  

16   THE LANGUAGE OF PROPOSED SECTIONS 1051.60(A)(3) AND (4), COULD
  

17   YOU JUST GIVE US A LITTLE EXPLANATORY NOTE ABOUT THAT LANGUAGE,
  

18   BECAUSE IT'S NOT LANGUAGE FOUND IN ANY OTHER ORDERS OR UNIFORM
  

19   PROVISIONS, SO WE ALL HAVE IT IN CONTEXT AND ARE FOCUSED ON IT
  

20   BEFORE YOU READ IT.
  

21       MR. WEGNER:  SURE.  AND CONCEPTUALLY, WHAT WE ARE PROPOSING
  

22   HERE IS THE ADOPTION OF THE FMMO CLASSIFICATION LANGUAGE AND
  

23   APPROACH TO FORTIFICATION AS EXPLAINED BY MR. SCHAEFER, AND
  

24   ADDING IN THE CALIFORNIA FORTIFICATION ALLOWANCE AS PROVIDED IN
  

25   THE CALIFORNIA STATE SYSTEM PRESENTLY.
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 1                CONTINUING:
  

 2                SECTION 3, OR BEG YOUR PARDON;
  

 3                (3) DEDUCT FOR EACH POUND OF MILK SOLIDS NOT FAT
  

 4                IN NONFAT DRY MILK USED FOR FORTIFYING CLASS I
  

 5                PRODUCTS DURING THE CURRENT MONTH, A MAXIMUM
  

 6                CHARGE EQUAL TO THE CURRENT CLASS I SOLIDS NOT FAT
  

 7                PRICE[THE CLASS I SKIM MILK PRICE IN THE 2.10 ZONE
  

 8                DIVIDED BY 9] --
  

 9       JUDGE CLIFTON:  LET ME ASK YOU TO EXPRESS THE 2.10 ZONE
  

10   DIFFERENTLY.
  

11       MR. WEGNER:
  

12                [-- $2.10 ZONE DIVIDED BY 9], LESS THE CURRENT
  

13                CLASS IV SOLIDS NOT FAT PRICE ESTABLISHED IN
  

14                1050.53.  IN NO CASE SHALL THE DEDUCTION BE LESS
  

15                THAN ZERO CENTS ($0.00) NOR MORE THAN NINETEEN AND
  

16                EIGHTY-FIVE HUNDREDTHS CENTS ($.1985); AND
  

17                (4) DEDUCT FOR EACH POUND THE MILK SOLIDS-NOT-FAT
  

18                IN CONDENSED SKIM MILK USED FOR FORTIFYING CLASS I
  

19                PRODUCTS DURING THE CURRENT MONTH, A MAXIMUM
  

20                CHARGE EQUAL TO THE CURRENT CLASS I SOLIDS NOT FAT
  

21                PRICE[THE CLASS I SKIM MILK PRICE IN THE $2.10
  

22                ZONE DIVIDED BY9], LESS THE CURRENT CLASS II
  

23                SOLIDS NOT FAT PRICE ESTABLISHED IN SECTION
  

24                1051.53.  IN NO CASE SHALL THE DEDUCTION BE LESS
  

25                THAN ZERO CENTS ($0.00) NOR MORE THAN NINE AND
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 1                EIGHTY-SEVEN HUNDREDTHS CENTS.
  

 2
  

 3                (B) CLASS II VALUE.
  

 4                (1) MULTIPLY THE POUNDS OF NON --
  

 5       JUDGE CLIFTON:  I'M GOING TO -- I'M GOING TO ASK YOU TO
  

 6   HELP WITH THIS TRANSCRIPT EVEN MORE.
  

 7           AT THE END OF SECTION 3, OR, AT THE END OF (3) WHERE
  

 8   YOU HAVE SAID IN WORDS THE PORTION OF A DOLLAR THAT IS
  

 9   EXPRESSED, I WANT YOU TO READ THE WORDS AGAIN, AND THEN EXPRESS
  

10   WHAT'S IN THE PARENTHESES IN TERMS OF HOW MUCH OF A DOLLAR IT
  

11   IS.
  

12       MR. WEGNER:  VERY GOOD.  SO PICK IT UP "IN NO CASE" AT THE
  

13   END OF PARAGRAPH 3?
  

14       JUDGE CLIFTON:  YES.
  

15       MR. WEGNER:
  

16                IN NO CASE SHALL THE DEDUCTION BE LESS THAN ZERO
  

17                CENTS ($0.00) NOR MORE THAN NINETEEN AND
  

18                EIGHT-FIVE HUNDRED CENTS ($0.1985); AND
  

19                (4) DEDUCT FOR EACH POUND OF MILK SOLIDS NOT FAT
  

20                IN CONDENSED SKIM MILK USED FOR FORTIFYING CLASS I
  

21                PRODUCTS DURING THE CURRENT MONTH, A MAXIMUM
  

22                CHARGE EQUAL TO THE CURRENT CLASS I SOLIDS NOT FAT
  

23                PRICE [THE CLASS I SKIM PRICE -- SKIM MILK PRICE
  

24                IN THE $2.10 ZONE DIVIDED BY 9], LESS THE CURRENT
  

25                CLASS II SOLIDS NOT FAT PRICE ESTABLISHED IN
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 1                SECTION 1051.53.  IN NO CASE SHALL THE DEDUCTION
  

 2                BE LESS THAN ZERO CENTS ($0.00) NOR MORE THAN NINE
  

 3                AND EIGHTY-SEVEN HUNDREDTHS CENTS ($.0987).
  

 4
  

 5                (B) CLASS II VALUE.
  

 6                (1) MULTIPLY THE POUNDS OF NONFAT SOLIDS IN CLASS
  

 7                II SKIM BY THE CLASS II NONFAT SOLIDS PRICE; AND
  

 8                (2) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
  

 9                POUNDS OF BUTTERFAT IN CLASS II TIMES THE CLASS II
  

10                BUTTERFAT PRICE.
  

11
  

12                (C) CLASS III VALUE.
  

13                (1) MULTIPLY THE POUNDS OF PROTEIN IN CLASS III
  

14                SKIM MILK BY THE PROTEIN PRICE;
  

15                (2) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
  

16                POUNDS OF OTHER SOLIDS IN CLASS III SKIM MILK BY
  

17                THE OTHER SOLIDS PRICE; AND
  

18                (3) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
  

19                POUNDS OF BUTTERFAT IN CLASS III BY THE BUTTERFAT
  

20                PRICE.
  

21
  

22                (D) CLASS IV VALUE.
  

23                (1) MULTIPLY THE POUNDS OF NONFAT SOLIDS IN CLASS
  

24                IV SKIM MILK BY THE NONFAT SOLIDS PRICE.
  

25                (2) ADD AN AMOUNT OBTAINED BY MULTIPLYING THE
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 1                POUNDS OF BUTTER FAT IN CLASS IV BY THE BUTTERFAT
  

 2                PRICE.
  

 3
  

 4                (E) MULTIPLY THE POUNDS OF SKIM MILK AND BUTTERFAT
  

 5                OVERAGE ASSIGNED TO EACH CLASS PURSUANT TO SECTION
  

 6                1000.44(A)(11) AND THE CORRESPONDING STEP OF
  

 7                SECTION 1000.44(B) BY THE SKIM MILK PRICES AND
  

 8                BUTTERFAT PRICES APPLICABLE TO EACH CLASS.
  

 9
  

10                (F) MULTIPLY THE DIFFERENCE BETWEEN THE CURRENT
  

11                MONTHS CLASS I, II, OR III PRICE, AS THE CASE MAY
  

12                BE, AND THE CLASS IV PRICE FOR THE PRECEDING
  

13                MONTH, AND BY THE HUNDREDWEIGHT OF SKIM MILK AND
  

14                BUTTERFAT SUBTRACTED FROM CLASS I, II, OR III,
  

15                RESPECTIVELY, PURSUANT TO SECTION 1000.44(A)(7)
  

16                AND THE CORRESPONDING STEP OF SECTION 1000.44(B).
  

17
  

18                (G) MULTIPLY THE DIFFERENCE BETWEEN THE CLASS I
  

19                PRICE APPLICABLE AT THE LOCATION OF THE POOL PLANT
  

20                AND THE CLASS IV PRICE BY THE HUNDREDWEIGHT OF
  

21                SKIM MILK AND BUTTERFAT ASSIGNED TO CLASS I
  

22                PURSUANT TO SECTION 1000.43(D) AND THE
  

23                HUNDREDWEIGHT OF SKIM MILK AND BUTTERFAT
  

24                SUBTRACTED FROM CLASS I, PURSUANT TO SECTIONS
  

25                1000.44(A)(3)(I) THROUGH (VI), AND THE
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 1                CORRESPONDING STEP OF SECTION 1000.44(B),
  

 2                EXCLUDING RECEIPTS OF BULK FLUID CREAM PRODUCTS
  

 3                FROM PLANTS REGULATED UNDER OTHER FEDERAL ORDERS
  

 4                AND BULK CONCENTRATED FLUID MILK PRODUCTS FROM
  

 5                POOL PLANTS, PLANTS REGULATED UNDER OTHER FEDERAL
  

 6                ORDERS, AND UNREGULATED SUPPLY PLANTS.
  

 7
  

 8                (H) MULTIPLY THE DIFFERENCE BETWEEN THE CLASS I
  

 9                PRICE APPLICABLE AT THE LOCATION OF THE NEAREST
  

10                UNREGULATED SUPPLY PLANTS FROM WHICH AN EQUIVALENT
  

11                VOLUME WAS RECEIVED AND THE CLASS III PRICE BY THE
  

12                POUNDS OF SKIM MILK AND BUTTERFAT IN RECEIPTS OF
  

13                CONCENTRATED FLUID MILK PRODUCTS ASSIGNED TO
  

14                CLASS I, PURSUANT TO SECTIONS 1000.43(D) AND
  

15                1000.44(A)(3)(I) AND THE CORRESPONDING SECTION,
  

16                BEG YOUR PARDON, AND THE CORRESPONDING STEP OF
  

17                SECTION 1000.44(B), AND THE POUNDS OF SKIM MILK
  

18                AND BUTTERFAT SUBTRACTED FROM CLASS I PURSUANT TO
  

19                SECTIONS 1000.44(A)(8), AND THE CORRESPONDING STEP
  

20                OF SECTION 1000.44(B), EXCLUDING SUCH SKIM MILK
  

21                AND BUTTERFAT IN RECEIPTS OF FLUID MILK PRODUCTS
  

22                FROM AN UNREGULATED SUPPLY PLANT TO THE EXTENT
  

23                THAT AN EQUIVALENT AMOUNT OF SKIM MILK OR
  

24                BUTTERFAT DISPOSED OF TO SUCH PLANTS BY HANDLERS
  

25                FULLY REGULATED UNDER ANY FEDERAL MILK ORDER IS
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 1                CLASSIFIED AS PRICED AS CLASS I MILK, AND IS NOT
  

 2                USED AS AN OFFSET FOR ANY OTHER PAYMENT OBLIGATION
  

 3                UNDER ANY ORDER.
  

 4       JUDGE CLIFTON:  I WOULD LIKE YOU TO RE-READ, I KNOW THAT'S
  

 5   A LONG PHRASE, I THINK STARTING ABOUT FIVE LINES UP, WE'RE ON
  

 6   PAGE 18, BOY, THAT'S A LONG SENTENCE.  I DON'T KNOW WHERE TO
  

 7   HAVE YOU START.  GO AHEAD AND START WITH THE WORDS "UNREGULATED
  

 8   SUPPLY PLANT."
  

 9       MR. WEGNER:  TRYING TO FIND IT HERE, FIVE LINES UP,
  

10   ROUGHLY.  OKAY.
  

11                UNREGULATED SUPPLY PLANT, TO THE EXTENT THAT AN
  

12                EQUIVALENT AMOUNT OF SKIM MILK OR BUTTERFAT
  

13                DISPOSED OF TO SUCH PLANT BY HANDLERS FULLY
  

14                REGULATED UNDER ANY FEDERAL MILK ORDER, IS
  

15                CLASSIFIED AND PRICED AS CLASS I MILK, AND IS NOT
  

16                USED AS AN OFFSET FOR ANY OTHER PAYMENT OBLIGATION
  

17                UNDER ANY ORDER.
  

18
  

19                (I) FOR RECONSTITUTED MILK MADE FROM RECEIPTS OF
  

20                NON FLUID MILK PRODUCTS, MULTIPLY $1.00, BUT NOT
  

21                MORE THAN THE DIFFERENCE BETWEEN THE CLASS I PRICE
  

22                APPLICABLE AT THE LOCATION OF THE POOL PLANT, AND
  

23                THE CLASS IV PRICE, BY THE HUNDREDWEIGHT OF SKIM
  

24                MILK AND BUTTERFAT CONTAINED IN RECEIPTS OF NON
  

25                FLUID MILK PRODUCTS THAT ARE ALLOCATED TO
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 1                CLASS I USE, PURSUANT TO SECTION 1000.43(D).
  

 2                (J) COMPUTE THE AMOUNT OF CREDITS APPLICABLE
  

 3                PURSUANT TO SECTION 1051.55.
  

 4           PRODUCER WILL BE PAID TWICE PER MONTH BASED ON MCP
  

 5   CALCULATIONS.  THEY WILL BE PAID FOR POUNDS OF BUTTERFAT,
  

 6   PROTEIN, AND OTHER SOLIDS.  ALL PRODUCERS IN THE FMMO WILL
  

 7   RECEIVE THE SAME COMPONENT PRICES.  THERE WILL BE NO SOMATIC
  

 8   CELL COUNT ADJUSTMENTS INCLUDED IN THE REGULATED PRICES.  THERE
  

 9   WILL BE NO PRODUCER LOCATION DIFFERENTIALS.
  

10           THE REFORM DECISION IDENTIFIED THE SOURCE OF THE
  

11   COMPONENT PRICES:
  

12                THE BUTTERFAT, PROTEIN, AND OTHER SOLIDS PRICES,
  

13                ARE COMPONENT PRICES BASED ON THE VALUE OF THE USE
  

14                OF MILK IN MANUFACTURING.
  

15   64 FED. REG. AT 16095 (1999)
  

16           USDA DEFINED A PRODUCER PRICE DIFFERENTIAL IN THE
  

17   REFORM DECISION:
  

18                THE PRODUCER PRICE DIFFERENTIAL REFLECTS THE
  

19                COLLECTIVE VALUE OF PARTICIPATION IN THE MARKET
  

20                WIDE POOL.  PRIMARILY IT REPRESENTS THE PRODUCERS
  

21                PRO RATA SHARE OF THE ADDITIONAL VALUE OF CLASS I
  

22                AND II USE IN THE MARKET.
  

23   64 FED. REG. AT 16095 (1999)
  

24           IN THE CALIFORNIA ORDER, WE PROPOSE THAT THERE WILL BE
  

25   NO PRODUCER PRICE DIFFERENTIAL (PPD) VALUE, AS SUCH, PAID TO
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 1   PRODUCERS.  INSTEAD, THE FUNDS GENERATED FROM THE PPD VALUE
  

 2   COMPUTATION WILL BE PAID ACROSS ALL THREE COMPONENTS IN A RATIO
  

 3   REPRESENTATIVE OF THEIR VALUE IN THE POOL.  MORE SPECIFICALLY,
  

 4   THE MARKET ADMINISTRATOR WILL CALCULATE THE CONTRIBUTION OF
  

 5   EACH COMPONENT, BUTTERFAT, PROTEIN, AND OTHER SOLIDS, TO THE
  

 6   VALUE OF THE CLASS III COMPONENTS TO PRODUCERS ON AN ANNUAL
  

 7   BASIS.  THE HIGHER THE PPD, THE LARGER THE ADJUSTMENT TO EACH
  

 8   COMPONENT; THE LARGER THE COMPONENT'S CONTRIBUTION TO THE VALUE
  

 9   OF THE CLASS III COMPONENTS TO PRODUCERS, THE LARGER THE SHARE
  

10   OF THE PPD ADJUSTMENT.  A NEGATIVE PPD WOULD REDUCE THE
  

11   COMPONENT PRICES, AND ACCORDINGLY, THE LARGER THE COMPONENT'S
  

12   CONTRIBUTION TO THE VALUE OF THE CLASS III COMPONENTS TO
  

13   PRODUCERS, THE LARGER THE REDUCTION TO THE COMPONENT'S PRICE.
  

14           WE ARE PROPOSING TO ELIMINATE A PPD BECAUSE OUR
  

15   EXPERIENCE HAS BEEN THAT PRODUCERS IN FMMO'S FIND THE CONCEPT
  

16   OF PPD'S, CONFUSING.  AND THE PPD CONCEPT ADDS AN UNNECESSARY
  

17   LEVEL OF COMPLICATION TO THE UNDERSTANDING OF THE FMMO PRICING.
  

18   MORE SPECIFICALLY, NEGATIVE PPD'S THAT CAN OCCUR WHEN INCREASES
  

19   IN COMMODITY PRICES LEAD TO CLASS PRICE INVERSIONS ARE EVEN
  

20   MORE DIFFICULT TO EXPLAIN TO PRODUCERS.  ADDITIONALLY, SINCE
  

21   THE EXISTING STATE ORDER DOESN'T INCLUDE A PPD, WE BELIEVE THAT
  

22   ELIMINATING A PPD WILL GIVE US ONE LESS PRICING COMPLEXITY TO
  

23   EXPLAIN.
  

24       MR. BESHORE:  SO I WOULD LIKE TO INTERRUPT YOUR READING OF
  

25   EXHIBIT 34 AT THAT POINT, MR. WEGNER, AND ASK YOU IF THE
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 1   EXHIBIT TO WHICH THE NEXT TEXT IN SEQUENCE REFERS, IS EXHIBIT
  

 2   3.B IN EXHIBIT 35?
  

 3       MR. WEGNER:  IT IS.
  

 4       MR. BESHORE:  OKAY.  AND BEFORE YOU DESCRIBE IT IN TEXT, I
  

 5   THINK IT MIGHT BE HELPFUL IF WE JUST LOOK AT IT NOW AND HAVE
  

 6   YOU KIND OF WALK US -- WALK US THROUGH THE EXHIBIT A BIT TO
  

 7   DESCRIBE THE PROPOSED DISTRIBUTION OF PRODUCER REVENUES WITHOUT
  

 8   PPD.  FIRST OF ALL, DID YOU PREPARE THIS EXHIBIT?
  

 9       MR. WEGNER:  I DID PREPARE THIS EXHIBIT.
  

10       MR. BESHORE:  SO TAKE US THROUGH IT, PLEASE.
  

11       MR. WEGNER:  THANK YOU FOR THE OPPORTUNITY.
  

12           COMPUTATION OF PRODUCER COMPONENT PRICES AND THE
  

13   PRODUCER PRICE DIFFERENTIAL CORRESPONDING TO SECTION 1051.61,
  

14   BASICALLY WHAT WE'RE DOING HERE IS, I HAVE GOT AN EXAMPLE THAT
  

15   COMES FROM DECEMBER 2013, THE UPPER MIDWEST FEDERAL MILK
  

16   MARKETING ORDER, FEDERAL ORDER 30, AS A WAY TO SHOW HOW WE
  

17   WOULD DO THIS IN THE CALIFORNIA ORDER.
  

18           SO IF YOU LOOK AT THE TOP LINE WHERE WE HAVE DECEMBER
  

19   2013, YOU WILL SEE THE PRODUCER POUNDS LISTED THAT ARE IN THE
  

20   POOL.  THE BUTTERFAT POUNDS IN PRODUCER MILK OF 112,348,468;
  

21   TOTAL PROTEIN POUNDS IN PRODUCER MILK OF 91,887,703, AND THE
  

22   TOTAL OTHER SOLIDS POUNDS IN PRODUCER MILK OF 163,453,398.
  

23       MR. BESHORE:  AND THOSE WERE ACTUAL POUNDS TAKEN FROM
  

24   DECEMBER '13 FOR ORDER 30?
  

25       MR. WEGNER:  YES.
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 1       MR. BESHORE:  JUST AS -- TO USE AS AN ILLUSTRATION?
  

 2       MR. WEGNER:  AS AN ILLUSTRATION.
  

 3       MR. BESHORE:  KEEP GOING.
  

 4       JUDGE CLIFTON:  WE HAVE HAPPY COOKS BEHIND US, I THINK.
  

 5           ALL RIGHT.  SO IN CASE ANYBODY GOT LOST, WE'RE IN
  

 6   EXHIBIT 35, AND AFTER THE FIRST SEVEN PAGES OF EXHIBIT 35,
  

 7   WE'RE LOOKING AT A CHART WHICH IS CALLED COOPERATIVES' EXHIBIT
  

 8   3.B.  SO GO AHEAD, MR. BESHORE.
  

 9   BY MR. BESHORE:
  

10      Q.  OKAY.  SO YOU WERE ON THE SECOND DATA LINE, I THINK, OR
  

11   ABOUT TO GET TO THE SECOND DATA LINE.
  

12      A.  I WAS ABOUT TO GET TO THIS.  YES.  PERFECT.
  

13          THEN YOU WILL SEE IN THE NEXT BLOCK OF ROWS THERE, PPD
  

14   VALUE, THAT IS THE TOTAL VALUE OF PPD, DECEMBER 2013, IN
  

15   FEDERAL ORDER 30, AGAIN, AS AN EXAMPLE, THAT VALUE IS WHAT
  

16   WE'RE LOOKING TO DISTRIBUTE ACROSS THE THREE COMPONENTS.
  

17   THAT'S 11,178,073.29.
  

18          AND THEN YOU SEE THE BUTTERFAT PRICES, PROTEIN PRICES,
  

19   AND OTHER SOLIDS PRICES THAT WERE ANNOUNCED OF $1.7672,
  

20   $3.5390, ON THE CLASS III PROTEIN PRICE; AND THE OTHER SOLIDS
  

21   PRICE OF $0.3826, AND THEN I HAVE THE PPD RATE THERE, WHICH
  

22   REALLY DOESN'T COME INTO THE CALCULATION.
  

23      Q.  BUT THAT WAS THE ACTUAL --
  

24      A.  THESE ARE ACTUAL NUMBERS BASED ON FEDERAL ORDER 30,
  

25   UPPER MIDWEST, DECEMBER OF 2013.

1583



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1      Q.  OKAY.  SO IN THAT MONTH, THOSE VALUES OR THOSE -- YEAH,
  

 2   PPD OF 39 CENTS WAS GENERATED?
  

 3      A.  YES.  AND THE TOTAL VALUE OF THAT AGAIN WAS THE FIRST
  

 4   COLUMN OF PPD VALUE OF $11,178,073.29.
  

 5       JUDGE CLIFTON:  NOW, BOTH OF YOU ARE VERY ENERGETIC AND YOU
  

 6   ARE TALKING OVER EACH OTHER JUST A TINY BIT.  SO, MR. WEGNER,
  

 7   BE SURE THAT MR. BESHORE'S VOICE HAS DIED DOWN COMPLETELY
  

 8   BEFORE YOU RESPOND TO HIS NEXT QUESTION, AND MR. BESHORE,
  

 9   HOPEFULLY YOU WON'T HAVE TO INTERRUPT HIM.
  

10       MR. BESHORE:  HOPEFULLY I WON'T INTERRUPT.  OKAY.
  

11   BY MR. BESHORE:
  

12      Q.  THE NEXT LINE WHICH SHOWS THE PERCENTAGE DISTRIBUTIONS,
  

13   I BELIEVE, COULD YOU DESCRIBE THAT AND HOW IT'S CALCULATED,
  

14   MR. WEGNER?
  

15      A.  AND THIS IS A HYPOTHETICAL, THIS IS NOT BASED ON ACTUAL
  

16   NUMBERS.  IN THIS CASE, WHAT WE'RE LOOKING AT IS HOW THE MARKET
  

17   ADMINISTRATOR WOULD LOOK AT A TWELVE-MONTH PERIOD, NOVEMBER,
  

18   EXCUSE ME, DECEMBER 1 THROUGH NOVEMBER 30TH, TO IDENTIFY THE
  

19   RATIO OF VALUE OF CONTRIBUTION OF THE CLASS III COMPONENTS
  

20   ACROSS THE TOTAL COMPONENTS OF, EXCUSE ME, OF CLASS III.  SO
  

21   WHAT YOU HAVE GOT HERE IS THE PERCENTAGE OF VALUE OF BUTTERFAT
  

22   IN THOSE CLASS III COMPONENTS WAS 32 PERCENT OF THE TOTAL VALUE
  

23   OF THE THREE COMPONENTS.  IN THE CASE OF PROTEIN, IT WAS 55
  

24   PERCENT OF THAT TOTAL VALUE; AND IN OTHER SOLIDS, IT WAS 13
  

25   PERCENT.  THE POINT BEING TO COME UP WITH AN ANNUAL AVERAGE
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 1   EACH YEAR THAT THE MARKET ADMINISTRATOR WOULD PROVIDE.
  

 2      Q.  AND THOSE PERCENTAGES WOULD THEN, MUST TOTAL A THOUSAND
  

 3   -- I MEAN, A HUNDRED?
  

 4      A.  THEY TOTAL A HUNDRED PERCENT.
  

 5      Q.  OKAY.
  

 6      A.  THEN THE NEXT LINE IS HOW WE ACTUALLY CAME UP WITH THE,
  

 7   THESE ARE THE ADJUSTED PRICES, AND I TAKE YOU DOWN TO THE
  

 8   CALCULATIONS BELOW THE HIGHLIGHTED ROWS, AND LOOK AT THE PPD
  

 9   ADJUSTED BUTTERFAT PRICE.  IN A VERY SIMPLE SENSE, THIS IS HOW
  

10   TO ALLOCATE THE $11 MILLION ACROSS THE THREE COMPONENTS.
  

11          SO YOU TAKE THE PRESENT, OR THE CURRENT BUTTERFAT PRICE
  

12   OF $1,7672 AND ADD THIS ADJUSTMENT.  YOU CALCULATE THE
  

13   ADJUSTMENT BY TAKING THE TOTAL VALUE OF THE PPD, TIMES THE
  

14   PERCENTAGE OF THE PARTICULAR COMPONENT YOU ARE LOOKING AT.  IN
  

15   THE CASE OF THE FIRST ONE, IT'S BUTTERFAT.  THAT'S TIMES 32
  

16   PERCENT, AND THEN YOU ALLOCATE IT ESSENTIALLY, OVER ALL THE
  

17   POUNDS OF CLASS III COMPONENTS IN PRODUCER MILK OF BUTTERFAT.
  

18   SO YOU DIVIDE THAT BY THE 112,348,468.  AND FOR THOSE THAT ARE
  

19   FOLLOWING ALONG, THIS IS PROVISION 3, 1051.61(F)(3), WHERE
  

20   WE -- BEG YOUR PARDON, BEG YOUR PARDON, 2.
  

21          YOU WILL SEE IN THE NEXT LINE I HAVE AN ERROR, THAT
  

22   SHOULD ACTUALLY BE 1.762 INSTEAD OF 763, PLUS THE $0.0318, AND
  

23   THEN YOU COME UP WITH THE ADJUSTED BUTTERFAT PRICE.
  

24      Q.  OKAY.  LET'S GO TO THE NUMBER THAT YOU CORRECTED.
  

25      A.  YES.

1585



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1      Q.  THE MIDDLE LINE ON THE CALCULATION FOR ADJUSTED
  

 2   PRODUCER BUTTERFAT PRICE SHOULD BE $1.7672?
  

 3      A.  CORRECT.
  

 4      Q.  RATHER THAN 73?
  

 5      A.  CORRECT.
  

 6      Q.  OKAY.
  

 7      A.  SO THAT THEN GIVES YOU AN ADJUSTED BUTTERFAT, PRODUCER
  

 8   BUTTERFAT VALUE PER POUND OF $1.7990.
  

 9      Q.  VERY GOOD.  CONTINUE.
  

10      A.  OKAY.  A SIMILAR CALCULATION, I WON'T TAKE YOU THROUGH
  

11   THE DETAIL, FOR PROTEIN AND FOR OTHER SOLIDS.  THOSE
  

12   CALCULATIONS CORRESPOND WITH 1051.61(F)(3) FOR PROTEIN, AND
  

13   1051.61(F)(4) FOR OTHER SOLIDS.
  

14      Q.  OKAY.  SO THANK YOU FOR WALKING US THROUGH YOUR CHART,
  

15   WHICH IS PART OF EXHIBIT 35.
  

16          WOULD YOU THEN RETURN TO THE NARRATIVE STATEMENT OF
  

17   YOUR TESTIMONY ON PAGE 20 WHERE I INTERRUPTED YOU, AND PROCEED?
  

18      A.  VERY GOOD.
  

19           THE EXHIBIT, "1051.61 COMPUTATION OF PRODUCER COMPONENT
  

20   PRICES AND PRODUCER PRICE DIFFERENTIAL" CONTAINS AN EXAMPLE OF
  

21   THE CALCULATION OF COMPONENT VALUES THAT HAVE BEEN ADJUSTED FOR
  

22   THE PPD VALUE.  THE EXAMPLE IS BASED ON THE ACTUAL VALUES THAT
  

23   WERE REPORTED FOR THE MONTH OF DECEMBER 2013, AND REPORTED BY
  

24   THE MARKET ADMINISTRATOR OF THE UPPER MIDWEST MARKETING AREA,
  

25   FEDERAL ORDER NUMBER 30.
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 1           THE EXAMPLE GOES THROUGH THE ADJUSTMENT OF THE
  

 2   COMPONENT VALUES BY THE PPD RECORDED FOR DECEMBER 2013.  THE
  

 3   CONTRIBUTION OF EACH COMPONENT TO THE VALUE OF THE CLASS III
  

 4   COMPONENTS TO PRODUCERS, WOULD BE CALCULATED BY THE CALIFORNIA
  

 5   FMMO MARKET ADMINISTRATOR.  IN THE CASE OF THIS EXAMPLE, THESE
  

 6   CONTRIBUTIONS ARE EXPRESSED AS PERCENTAGES AND ARE PROVIDED TO
  

 7   ENABLE US TO DISPLAY THE CALCULATION METHOD.
  

 8           WE PROPOSE THE FOLLOWING LANGUAGE FOR SECTION 1051.61,
  

 9   COMPUTATION OF PRODUCER COMPONENT PRICES AND PRODUCER PRICE
  

10   DIFFERENTIAL
  

11                1051.61.  COMPUTATION OF PRODUCER COMPONENT PRICES
  

12                AND PRODUCER PRICE DIFFERENTIAL.
  

13                FOR EACH MONTH, THE MARKET ADMINISTRATOR SHALL
  

14                COMPUTE PRODUCER COMPONENT PRICES PER POUND FOR
  

15                BUTTERFAT, PROTEIN, AND OTHER SOLIDS.  THE REPORT
  

16                OF ANY HANDLER WHO HAS NOT MADE PAYMENTS REQUIRED
  

17                PURSUANT TO SECTION 1051.71 FOR THE PRECEDING
  

18                MONTH, SHALL NOT BE INCLUDED IN THE COMPUTATION OF
  

19                THE PRODUCER COMPONENT PRICES, AND SUCH HANDLER'S
  

20                REPORT SHALL NOT BE INCLUDED IN THE COMPUTATION
  

21                FOR SUCCEEDING MONTHS UNTIL THE HANDLER HAS MADE
  

22                FULL PAYMENT OF OUTSTANDING MONTHLY OBLIGATIONS.
  

23                SUBJECT TO THE CONDITIONS OF THIS PARAGRAPH, THE
  

24                MARKET ADMINISTRATOR SHALL COMPUTE THE PRODUCER
  

25                COMPONENT PRICES IN THE FOLLOWING MANNER:
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 1                (A) COMBINE INTO ONE TOTAL, THE VALUES COMPUTED
  

 2                PURSUANT TO SECTION 1050.60 FOR ALL HANDLERS
  

 3                REQUIRED TO FILE REPORTS PRESCRIBED IN SECTION
  

 4                1051.50;
  

 5
  

 6                (A.1) SUBTRACT THE VALUE OF THE QUOTA PREMIUM FOR
  

 7                THE MONTH AS REPORTED TO THE MARKET ADMINISTRATOR
  

 8                BY CDFA.
  

 9
  

10                (B) SUBTRACT THE TOTAL VALUES OBTAINED BY
  

11                MULTIPLYING EACH HANDLER'S TOTAL POUNDS OF
  

12                PROTEIN, OTHER SOLIDS, AND BUTTERFAT CONTAINED IN
  

13                THE MILK FOR WHICH AN OBLIGATION WAS COMPUTED
  

14                PURSUANT TO SECTION 1051.60, BY THE PROTEIN PRICE,
  

15                OTHER SOLIDS PRICE, AND THE BUTTERFAT PRICE,
  

16                RESPECTIVELY.
  

17
  

18                (C) ADD AN AMOUNT EQUAL TO NOT LESS THAN ONE HALF
  

19                OF THE UNOBLIGATED BALANCE IN THE
  

20                PRODUCER-SETTLEMENT FUND.
  

21
  

22                (D) DIVIDE THE RESULTING AMOUNT BY THE SUM OF THE
  

23                FOLLOWING FOR ALL HANDLERS INCLUDED IN THESE
  

24                COMPUTATIONS:
  

25                (1) THE TOTAL HUNDREDWEIGHT OF PRODUCER MILK; AND
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 1                (2) THE TOTAL HUNDREDWEIGHT FOR WHICH A VALUE IS
  

 2                COMPUTED PURSUANT TO SECTION 1051.6(G); AND
  

 3
  

 4                (E) SUBTRACT NOT LESS THAN 4 CENTS NO MORE THAN --
  

 5                NOR MORE THAN 5 CENTS FROM THE PRICE COMPUTED
  

 6                PURSUANT TO PARAGRAPH (E) OF THIS SECTION.  THE
  

 7                RESULT SHALL BE KNOWN AS THE PRODUCER PRICE
  

 8                DIFFERENTIAL FOR THE MONTH (APPLICABLE IN SECTION
  

 9                1000.76(A)(2)).
  

10
  

11                (F) THE PRODUCER BUTTERFAT, PROTEIN AND OTHER
  

12                SOLID'S PRICES, SHALL BE THE RESULT OF THE
  

13                FOLLOWING COMPUTATIONS:
  

14                (1) THE PERCENTAGE CONTRIBUTION THAT THE VALUE OF
  

15                BUTTERFAT, PROTEIN, AND OTHER SOLIDS MAKE TO THE
  

16                VALUE OF THE CLASS III COMPONENTS TO PRODUCERS,
  

17                SHALL BE COMPUTED AND ANNOUNCED BY THE MARKET
  

18                ADMINISTRATOR ON OR BEFORE JANUARY 1ST OF THE YEAR
  

19                FOR WHICH THE PERCENTAGES WILL BE APPLICABLE.
  

20                THE PERCENTAGES WILL BE COMPUTED AS AN AVERAGE
  

21                BASED ON THE PRIOR FISCAL YEAR OF DECEMBER 1ST,
  

22                THROUGH NOVEMBER 30TH.
  

23                (2) THE PRODUCER BUTTERFAT PRICE SHALL BE THE
  

24                RESULT OF ADDING THE PRICE COMPUTED IN SECTION
  

25                1000.50(1), TO THE RESULT OF MULTIPLYING THE
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 1                PERCENTAGE OF BUTTERFAT CONTRIBUTION ANNOUNCED IN
  

 2                PARAGRAPH (F)(1) BY THE PRODUCER PRICE
  

 3                DIFFERENTIAL VALUE AND DIVIDING THE RESULT BY THE
  

 4                HANDLER'S TOTAL POUNDS OF BUTTERFAT CONTAINED IN
  

 5                THE MILK, FOR WHICH AN OBLIGATION WAS COMPUTED
  

 6                PURSUANT TO SECTION 1050.60, AND ROUNDED TO THE
  

 7                FOURTH DECIMAL PLACE.
  

 8       JUDGE CLIFTON:  LET ME STOP YOU THERE AND I NEED
  

 9   MR. BESHORE'S HELP.  WE'RE AT THE TOP OF PAGE 22, MR. BESHORE,
  

10   AND WE'RE IN 2, AND I THINK THAT THAT 1000.50 MIGHT BE L.
  

11       MR. BESHORE:  IT IS L, I BELIEVE.
  

12       JUDGE CLIFTON:  YOU KNOW WHEN WE TYPE THINGS, WE CAN'T TELL
  

13   BY LOOKING AT THEM WHETHER THEY ARE A 1 OR AN L.
  

14       MR. BESHORE:  YEAH, DEPENDING ON WHAT FONT YOU ARE USING
  

15   AND SUCH.  SO I THINK THAT IS L AND WE SHOULD HAVE IT SO
  

16   REFLECTED IN THE TRANSCRIPT.
  

17       JUDGE CLIFTON:  WOULD YOU READ AGAIN, MR. WEGNER, TOP OF
  

18   PAGE 22, BEGINNING WITH PARAGRAPH THAT HAS PARENTHESES 2, CLOSE
  

19   PARENTHESES?
  

20       MR. WEGNER:  VERY GOOD.
  

21                (2) THE PRODUCER BUTTERFAT PRICE SHALL BE THE
  

22                RESULT OF THE ADDING THE PRICE COMPUTED IN SECTION
  

23                1000.50(L) TO THE RESULT OF MULTIPLYING THE
  

24                PERCENTAGE OF BUTTERFAT CONTRIBUTION ANNOUNCED IN
  

25                PARAGRAPH (F)(1) BY THE PRODUCER PRICE
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 1                DIFFERENTIAL VALUE, AND DIVIDING THE RESULT BY THE
  

 2                HANDLER'S TOTAL POUNDS OF BUTTERFAT CONTAINED IN
  

 3                THE MILK FOR WHICH AN OBLIGATION WAS COMPUTED
  

 4                PURSUANT TO SECTIONS 1050.60 AND ROUNDED TO THE
  

 5                FOURTH DECIMAL PLACE.
  

 6                (3) THE PRODUCER PROTEIN PRICE SHALL BE THE RESULT
  

 7                OF ADDING THE PRICE COMPUTED IN SECTION 1000.50(N)
  

 8                TO THE RESULT OF MULTIPLYING THE PERCENTAGE
  

 9                PROTEIN CONTRIBUTION ANNOUNCED IN PARAGRAPH (F)(1)
  

10                BY THE PRODUCER PRICE DIFFERENTIAL VALUE, AND
  

11                DIVIDING THE RESULT BY THE HANDLER'S TOTAL POUNDS
  

12                OF PROTEIN CONTAINED IN THE MILK, FOR WHICH AN
  

13                OBLIGATION WAS COMPUTED PURSUANT TO SECTION
  

14                1051.60 AND ROUNDED TO THE FOURTH DECIMAL PLACE.
  

15                (4) THE PRODUCER OTHER SOLIDS PRICE SHALL BE THE
  

16                RESULT OF ADDING THE PRICE COMPUTED IN SECTION
  

17                1000.50(O) TO THE RESULTS OF MULTIPLYING THE
  

18                PERCENTAGE OTHER SOLIDS CONTRIBUTION ANNOUNCED IN
  

19                PARAGRAPH (F)(1) BY THE PRODUCER PRICE
  

20                DIFFERENTIAL VALUE AND DIVIDING THE RESULT BY THE
  

21                HANDLER'S TOTAL POUNDS OF OTHER SOLIDS CONTAINED
  

22                IN THE MILK FOR WHICH AN OBLIGATION WAS COMPUTED
  

23                PURSUANT TO SECTION 1051.60 AND ROUNDED TO THE
  

24                FOURTH DECIMAL PLACE.
  

25   BY MR. BESHORE:

1591



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1      Q.  IF I COULD INTERRUPT YOU THERE, MR. WEGNER.  I WOULD
  

 2   LIKE YOU TO GO BACK TO SUBPART 2 WHERE YOUR, THE LANGUAGE
  

 3   PROPOSES TO DESCRIBE THE PRODUCER BUTTERFAT PRICE.  I THINK
  

 4   THERE IS A TYPOGRAPHICAL ERROR IN THE SECTION REFERENCE IN THE
  

 5   NEXT TO THE LAST LINE WHICH SAYS SECTION 1050.60.  SHOULD THAT
  

 6   NOT BE 1051?
  

 7      A.  SHOULD BE.  WOULD YOU LIKE ME TO READ THAT AGAIN?
  

 8      Q.  YEAH, COULD YOU READ THAT WITH THE CORRECT REFERENCE,
  

 9   IF YOU WOULD, PLEASE?
  

10       MR. WEGNER:
  

11                (2) THE PRODUCER BUTTERFAT PRICE SHALL BE THE
  

12                RESULT OF ADDING THE PRICE COMPUTED IN SECTION
  

13                1000.50(L) TO THE RESULT OF MULTIPLYING THE
  

14                PERCENTAGE BUTTERFAT CONTRIBUTION ANNOUNCED IN
  

15                PARAGRAPH (F)(1) BY THE PRODUCER PRICE
  

16                DIFFERENTIAL VALUE AND DIVIDING THE RESULT BY THE
  

17                HANDLER'S TOTAL POUNDS OF BUTTERFAT CONTAINED IN
  

18                THE MILK FOR WHICH AN OBLIGATION WAS COMPUTED
  

19                PURSUANT TO SECTION 1051.60 AND ROUNDED TO THE
  

20                FOURTH DECIMAL PLACE.
  

21       JUDGE CLIFTON:  LET ME STOP YOU THERE.  AND I WOULD LIKE
  

22   MS. FRISIUS TO MAKE THAT CORRECTION ON THE RECORD COPIES, SO
  

23   WERE YOU JUST SHOWING HER, MR. BESHORE, WHERE?
  

24       MR. BESHORE:  IN PART.  WE WERE ACTUALLY DISCUSSING WHETHER
  

25   THE REFERENCES TO SECTION 1000 IN THIS SECTION OF TEXT WAS
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 1   CORRECT OR NEEDED -- AND I BELIEVE THAT IT IS.  WE'RE USING THE
  

 2   PART 1000 THERE, AND THAT IS CORRECT.  BUT WHERE WE WERE
  

 3   REFERENCING THE PARTICULAR LANGUAGE ON OUR PROPOSED ORDER, IT
  

 4   SHOULD BE 51 RATHER THAN, AS IT IS PUBLISHED IN THE HEARING
  

 5   NOTICE, RATHER THAN 50, WHICH WE HAD USED IN SOME OF OUR
  

 6   EARLIER SUBMISSIONS TO THE DEPARTMENT.
  

 7       JUDGE CLIFTON:  ALL RIGHT.  SO MS. FRISIUS, ON PAGE 22, ON
  

 8   YOUR TWO RECORD COPIES, IN THE PARAGRAPH THAT STARTS WITH
  

 9   PARENTHESES, 2, CLOSE PARENTHESES -- IN THE NEXT TO THE LAST
  

10   LINE OF THAT PARAGRAPH -- DON'T WRITE ON THE RECORD COPY YET, I
  

11   JUST WANT TO BE SURE.
  

12       MR. BESHORE:  I'M SORRY, YOUR HONOR.
  

13       JUDGE CLIFTON:  THAT'S OKAY.  SO IS IT ALL RIGHT IF I TELL
  

14   MS. FRISIUS TO MAKE THAT, WHERE IT SAYS, CAPITAL S, SECTION,
  

15   RIGHT NOW THE PRINTED PAGE SAYS 1050.60, I'M GOING TO ASK HER
  

16   TO STRIKE THROUGH THOSE NUMBERS AND INSTEAD MAKE THEM SAY
  

17   1051.60,
  

18       MR. BESHORE:  WE WOULD LIKE THE RECORD COPY OF EXHIBIT 34
  

19   TO BE SO CORRECTED, YES.
  

20       JUDGE CLIFTON:  VERY GOOD.  ALL RIGHT.  AND AS WE GO ALONG,
  

21   YOU KNOW, IF ANYBODY DISCOVERS AN ERROR THAT NEEDS TO BE
  

22   CORRECTED, WE CAN STILL DO IT.  IT'S BEST IF WE DO IT WHILE THE
  

23   WITNESS IS TESTIFYING ABOUT THE EXHIBIT, BUT WE COULD EVEN DO
  

24   IT LATER.  BUT ONCE IT'S BEEN TURNED OVER TO THE COURT REPORTER
  

25   TO BE SCANNED AND PUT UP ON THE WEBSITE, IT BECOMES MORE
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 1   PROBLEMATIC.  IF WE WERE TO MAKE CORRECTIONS AFTER THAT HAD
  

 2   BEEN DONE, I THINK WE WOULD PROBABLY END UP WITH AN ADDITION TO
  

 3   THE WEBSITE THAT SHOWS THE CORRECTION, BUT WE WOULDN'T PROBABLY
  

 4   TAKE DOWN WHAT WE HAD ALREADY POSTED.
  

 5       MR. BESHORE:  BEFORE WE FINALLY OFFER EXHIBIT 34, THERE'S
  

 6   ONLY -- THERE WILL BE A BREAK HERE AT SOME POINT, I WANT TO
  

 7   JUST DOUBLE CHECK THOSE REFERENCES IN THE DOCUMENT, PRIOR
  

 8   REFERENCES, FOR THE POSSIBILITY THAT THERE'S ANOTHER
  

 9   INADVERTENT 1050 INSTEAD OF 1051.
  

10       JUDGE CLIFTON:  VERY GOOD.
  

11       MS FRISIUS:  YOUR HONOR?
  

12       JUDGE CLIFTON:  YES, MS. FRISIUS?
  

13       MS. FRISIUS:  DO YOU WANT ME TO MAKE THE CORRECTION TO 35
  

14   WHERE THE NUMBER 1.1673 SHOULD HAVE BEEN, 1.7672?
  

15       MR. BESHORE:  WE WOULD REQUEST THAT.
  

16       JUDGE CLIFTON:  THAT IS AN EXCELLENT SUGGESTION.  THANK
  

17   YOU.  SO THAT WAS ON THE LAST PAGE OF EXHIBIT 35.  YES, PLEASE.
  

18       MR. BESHORE:  THANK YOU.
  

19   BY MR. BESHORE:
  

20      Q.  ARE WE READY TO RESUME AND CONCLUDE YOUR TESTIMONY IN
  

21   READING PREPARED TESTIMONY IN EXHIBIT 34?
  

22      A.  I'M READY.
  

23      Q.  DO YOU KNOW WHERE YOU WERE WHEN WE LEFT OFF?
  

24      A.  I KNOW WHERE I AM.
  

25      Q.  EXCELLENT, YOU ARE BETTER THAN THE REST OF US PERHAPS.
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 1          GO AHEAD.
  

 2       MR. WEGNER:
  

 3           WE PROPOSE THE FOLLOWING LANGUAGE FOR SECTION 1051.62,
  

 4   ANNOUNCEMENT OF PRODUCER PRICES:
  

 5                1051.62 ANNOUNCEMENT OF PRODUCER PRICES.
  

 6                ON OR BEFORE THE 14TH DAY AFTER THE END OF EACH
  

 7                MONTH, THE MARKET ADMINISTRATOR SHALL ANNOUNCE
  

 8                PUBLICLY THE FOLLOWING PRICES AND INFORMATION:
  

 9
  

10                (A) THE PRODUCER PROTEIN PRICE;
  

11                (A1) THE QUOTA PREMIUM FOR NONFAT SOLIDS;
  

12                (B) THE PRODUCER OTHER SOLIDS PRICE;
  

13                (C) THE PRODUCER BUTTERFAT PRICE; AND
  

14                (D) THE STATISTICAL UNIFORM PRICE FOR NON-QUOTA
  

15                MILK CONTAINING 3.5 PERCENT BUTTERFAT, SHALL BE
  

16                THE SUM OF THE PRODUCER PROTEIN PRICE, MULTIPLIED
  

17                BY 2.9915, THE PRODUCER OTHER SOLIDS PRICE,
  

18                MULTIPLIED BY 5.6935, AND THE PRODUCER BUTTERFAT
  

19                PRICE, MULTIPLIED BY 3.5.
  

20   BY MR. BESHORE:
  

21      Q.  NOW, IN THE TEXT IN THE DOCUMENT, THE DATE ON THE FIRST
  

22   LINE OF PROPOSED 1051.62 ANNOUNCEMENT OF PRODUCER PRICES IS
  

23   BOLDED.  WAS THAT INTENTIONAL?
  

24      A.  I BELIEVE IT WAS FOR OUR PURPOSES, BUT I DON'T KNOW IF
  

25   IT NEEDS TO BE.
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 1      Q.  OKAY.  BUT FOR OUR PURPOSES, IT WAS MEANT TO CALL
  

 2   ATTENTION TO A MODIFICATION OF THAT DATE FROM THE DATE PROPOSED
  

 3   IN THE HEARING NOTICE; IS THAT CORRECT?
  

 4      A.  CORRECT.
  

 5      Q.  OKAY.  AND DR. ERBA IS GOING TO DISCUSS THAT MORE
  

 6   LATER, I BELIEVE?
  

 7      A.  YES, DR. ERBA IS GOING TO DISCUSS THAT MORE, LATER.
  

 8      Q.  OKAY.  THANK YOU.
  

 9       JUDGE CLIFTON:  HE'S GOT ONE MORE PAGE.
  

10       MR. BESHORE:  I AM PREPARED TO HAVE HIM READ THE FINAL
  

11   PAGE.
  

12       MR. WEGNER:
  

13   CONCLUSION
  

14           PROPOSAL 1 INCLUDES THE UNIFORM PROVISIONS AS PRESENTED
  

15   IN MY TESTIMONY, AND ALSO PRESENTED BY SEVERAL USDA WITNESSES.
  

16   ADDITIONALLY, WE ARE PROPOSING THE INCORPORATION OF THE
  

17   CALIFORNIA ALLOWANCE FOR FORTIFICATION OF FLUID MILK PRODUCTS
  

18   AND A MINOR MODIFICATION IN THE PPD AS I DESCRIBED.  I WILL NOW
  

19   ANSWER ANY QUESTIONS.
  

20       MR. BESHORE:  I WOULD LIKE TO PROPOSE BEFORE MR. WEGNER
  

21   ANSWERS POSSIBLY A COUPLE OF QUESTIONS FROM ME, THAT WE TAKE A
  

22   MORNING BREAK.
  

23       JUDGE CLIFTON:  I AGREE.  IT'S ALMOST 11:00.
  

24           PLEASE BE BACK AND READY TO GO AT 11:15.  11:15.
  

25           (WHEREUPON, A BREAK WAS TAKEN.)
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 1       JUDGE CLIFTON:  BACK ON RECORD AT 11:15.  MR. BESHORE?
  

 2       MR. BESHORE:  THANK YOU, YOUR HONOR.  MARVIN BESHORE.
  

 3   BY MR. BESHORE:
  

 4      Q.  MR. WEGNER, I HAVE JUST ONE QUESTION OR TWO BEFORE WE
  

 5   CONCLUDE YOUR DIRECT EXAMINATION.  YOU INDICATED IN YOUR
  

 6   TESTIMONY THAT LAND O'LAKES HAS SEVERAL MILK MANUFACTURING
  

 7   PLANTS IN CALIFORNIA?
  

 8      A.  CORRECT.
  

 9      Q.  OKAY.  DO YOU UNDERSTAND THAT PROPOSAL 1, IF ADOPTED,
  

10   WOULD INCREASE THE PRICES APPLICABLE TO THOSE PLANTS FOR THE
  

11   MILK THEY ACQUIRE AND PROCESS?
  

12      A.  YES.
  

13      Q.  AND IS THAT ACCEPTABLE TO LAND O'LAKES?
  

14      A.  YES, IT IS.
  

15      Q.  DOES LAND O'LAKES HAVE MANUFACTURING PLANTS, MILK
  

16   MANUFACTURING PLANTS IN OTHER PARTS OF THE COUNTRY?
  

17      A.  YES, LAND O'LAKES DOES.
  

18      Q.  WHERE?
  

19      A.  IN THE UPPER MIDWEST.  WE HAVE A CHEESE PLANT IN KEELE,
  

20   WISCONSIN, AND WE HAVE A CHEESE PLANT IN MELROSE, MINNESOTA.
  

21   WE ALSO HAVE A BUTTER POWDER PLANT IN CARLISLE, PENNSYLVANIA.
  

22      Q.  LET'S TALK ABOUT THE CHEESE PLANTS IN THE UPPER
  

23   MIDWEST.  DO THOSE PLANTS EXPERIENCE COSTS OF RAW MILK THAT ARE
  

24   AS REFLECTED IN THE MAILBOX PRICES?
  

25      A.  YES, THEY DO.
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 1      Q.  OKAY.  AND SO THE PRICES THAT THEY PAY FOR THEIR RAW
  

 2   MILK TO MANUFACTURE CHEESE ARE SUBSTANTIALLY IN EXCESS OF THE
  

 3   MINIMUM FEDERAL ORDER PRICE, WHICH IS, IN TURN, SUBSTANTIALLY
  

 4   IN EXCESS OF THE PRICE APPLICABLE TO CHEESE MANUFACTURERS IN
  

 5   CALIFORNIA, CORRECT?
  

 6      A.  YES, THAT'S CORRECT.
  

 7      Q.  OKAY.  DO THOSE PLANTS IN THE UPPER MIDWEST COMPETE
  

 8   WITH CHEESE MANUFACTURERS IN CALIFORNIA?
  

 9      A.  YES, WE DO.
  

10      Q.  THEN THE SAME -- I WOULD ASK THE SAME SORT OF THE SAME
  

11   SET OF QUESTIONS WITH RESPECT TO THE BUTTER POWDER PLANT.  AND
  

12   WHERE DID YOU SAY THAT WAS LOCATED?
  

13      A.  CARLISLE, PENNSYLVANIA.
  

14      Q.  SO DOES THAT PLANT OR ITS, IS IT SUBJECT TO MINIMUM
  

15   FEDERAL ORDER PRICES, THE NATIONAL UNIFORM CLASS IV PRICES?
  

16      A.  YES, IT IS.
  

17      Q.  OKAY.  AND DOES IT COMPETE IN THE NATIONAL MARKET WITH
  

18   ITS PRODUCTS?
  

19      A.  YES.
  

20      Q.  INCLUDING COMPETING WITH THE PRODUCTS SOURCED IN
  

21   CALIFORNIA?
  

22      A.  YES, CARLISLE DOES COMPETE WITH PLANTS THAT ARE LANDING
  

23   MILK OR LANDING BUTTER AND POWDER INTO PENNSYLVANIA.
  

24      Q.  SOURCED IN CALIFORNIA?
  

25      A.  SOURCED IN CALIFORNIA BUT COMING INTO THE PENNSYLVANIA
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 1   MARKETPLACE.
  

 2      Q.  THANK YOU.  NO FURTHER QUESTIONS FOR MR. WEGNER.
  

 3          I WOULD LIKE TO, IF I MAY, AT THIS POINT, REQUEST THAT
  

 4   A COUPLE OF TYPOGRAPHICAL REFERENCES TO 15051 OR 51, OR THAT
  

 5   SORT THAT WE HAVE IDENTIFIED, BE CORRECTED ON PROPOSED EXHIBITS
  

 6   34 AND 35.
  

 7          AND FIRST GO TO PAGE 17 OF EXHIBIT 34, AND ABOUT THE
  

 8   MIDDLE OF THE PAGE, THIS IS PROPOSED SECTION 1051.60 ON PAGE 17
  

 9   OF EXHIBIT 34, PROPOSED SECTION PAREN A, CLASS I VALUE, SUBPART
  

10   3, THE FIFTH LINE THERE'S A REFERENCE TO 1050.53, WHICH SHOULD
  

11   BE 1051.53.
  

12       JUDGE CLIFTON:  MR. BESHORE, WHEN HE GOT TO THAT SECTION I
  

13   WONDERED WHAT THAT LITTLE APOSTROPHE WAS FOR BEFORE THE NUMBER.
  

14   IS THAT ALSO SOMETHING WE CAN STRIKE?
  

15       MR. BESHORE:  WE COULD EITHER STRIKE OR INSERT THE WORD
  

16   "SECTION," WHICH I THINK -- I THINK THE APOSTROPHE WAS THE
  

17   RESULT OF A SOFTWARE CONVERSION FROM A SECTION, SO I WOULD
  

18   PROPOSE THAT IT BE REPLACED WITH THE WORD "SECTION."
  

19       JUDGE CLIFTON:  ALL RIGHT.  SO IF WE STRIKE -- AND I'M
  

20   SAYING THIS OUT LOUD SO MS. FRISIUS CAN DO IT ON THE RECORD
  

21   COPIES -- IF WE STRIKE "' (SPACE) 1050.53." -- AND THEN THE
  

22   WORD "IN," IF WE STRIKE ALL OF THAT, AND WE WRITE OUT IN THE
  

23   MARGIN INSTEAD "SECTION."
  

24       MR. BESHORE:  "1051.53."
  

25       JUDGE CLIFTON:  AND THEN THE WORD "IN."
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 1       MR. BESHORE:  YES.
  

 2       JUDGE CLIFTON:  GOOD.  LET'S DO IT THAT WAY SO THERE'S ROOM
  

 3   TO WRITE.
  

 4       MR. BESHORE:  THANK YOU, YOUR HONOR.
  

 5           AND THEN ON PAGE 21 OF EXHIBIT 34, TOWARD THE TOP OF
  

 6   THE PAGE, AND SUBSECTION "(A)", THE SECOND LINE, "1050.60"
  

 7   SHOULD BE "1051.60", THAT'S THE SECOND LINE IN SUBSECTION (A)
  

 8   ON PAGE 21.
  

 9       JUDGE CLIFTON:  I SEE.  OKAY.  YOU HAVE -- FINALLY I FOUND
  

10   IT -- SO IT'S THE "(A)" NEAR THE TOP, AND IT'S THE SECOND LINE,
  

11   AND WE'LL STRIKE "1050.60" WE'LL REPLACE THAT WITH "1051.60".
  

12       MR. BESHORE:  YES.  AND IN THE NEXT LINE BELOW THAT, ON THE
  

13   SAME PAGE, THE -- THIS IS A DIFFERENT REFERENCE ERROR,
  

14   TYPOGRAPHICAL ERROR.  SECTION 1051.50 NOW, SHOULD BE ".30".
  

15       JUDGE CLIFTON:  SO STILL IN (A) PARAGRAPH, BUT THE VERY
  

16   LAST NUMBER WE'RE GOING TO STRIKE AND WE'RE GOING TO WRITE
  

17   "1051.30;".
  

18       MR. BESHORE:  YES.  AND THEN I HAVE ONE CORRECTION OF THE
  

19   SIMILAR -- ONE CORRECTION IN EXHIBIT 35, I BELIEVE, PAGE 6.  I
  

20   NEED TO CONSULT WITH MR. HOLLON HERE A MINUTE.  OKAY.  ON PAGE
  

21   6 OF EXHIBIT 34, THE VERY LAST LINE, "1050.6", ETCETERA SHOULD
  

22   BE "1051".  I'M SORRY, EXHIBIT 35.
  

23       JUDGE CLIFTON:  OKAY.  SO -- AND I'M SAYING IT OUT LOUD
  

24   ALSO FOR MY AND MS. FRISIUS' BENEFIT.  WE'RE IN EXHIBIT 35,
  

25   WE'RE ON PAGE 6, WE FOUND THE VERY LAST LINE OF THE PAGE, AND
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 1   WE ARE STRIKING "1050.60(H)" WE'RE REPLACING THAT WITH
  

 2   "1051.60(H)".
  

 3       MR. BESHORE:  YES.  AND NEAR THE MIDDLE OF THE SAME PAGE,
  

 4   FIRST LINE UNDER "SECTION 1051.85 ASSESSMENT FOR ORDER
  

 5   ADMINISTRATION" WE HAVE THAT APOSTROPHE, WHICH SHOULD BE THE
  

 6   WORD "SECTION" AND THEN "1050" SHOULD BE "1051".
  

 7       JUDGE CLIFTON:  VERY GOOD.  SO -- AND I'M WRITING "SECTION"
  

 8   WITH A CAPITAL S, IS THAT FINE WITH YOU?  THAT SEEMS TO BE
  

 9   CONSISTENT WITH THE OTHER PLACES.
  

10       MR. BESHORE:  THAT IS THE CONVENTION THAT WE ATTEMPTED TO
  

11   FOLLOW.
  

12       JUDGE CLIFTON:  SO ON PAGE 6 OF EXHIBIT 35, MIDDLE OF THE
  

13   PAGE, THE SENTENCE "ON OR BEFORE THE PAYMENT RECEIPT DATE
  

14   SPECIFIED UNDER" WILL THEN HAVE THE REST OF THAT LINE STRICKEN,
  

15   AND INSERTED INSTEAD WILL BE "S" "SECTION 1051.71,".
  

16       MR. BESHORE:  YES.  AND THANK YOU, YOUR HONOR, AND EVERYONE
  

17   FOR YOUR INDULGENCE WITH THOSE CORRECTIONS.  AND WITH THAT
  

18   DONE, I WOULD CONCLUDE MY DIRECT EXAMINATION OF MR. WEGNER'S
  

19   DIRECT TESTIMONY, AND MOVE FOR THE ADMISSION OF THE EXHIBITS 34
  

20   AND 35.
  

21       JUDGE CLIFTON:  IS THERE ANYONE THAT WANTS TO ASK QUESTIONS
  

22   OF MR. WEGNER WITH REGARD TO EXHIBIT 34 BEFORE DETERMINING
  

23   WHETHER YOU HAVE AN OBJECTION TO IT BEING ADMITTED INTO
  

24   EVIDENCE?  THERE IS NO ONE.  IS THERE ANY OBJECTION TO THE
  

25   ADMISSION INTO EVIDENCE OF EXHIBIT 34?  THERE IS NONE.  EXHIBIT
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 1   34 IS ADMITTED INTO EVIDENCE.
  

 2           (THEREAFTER, EXHIBIT 34 WAS
  

 3            RECEIVED INTO EVIDENCE.)
  

 4       JUDGE CLIFTON:  DOES ANYONE WISH TO QUESTION MR. WEGNER
  

 5   REGARDING EXHIBIT 35 BEFORE DETERMINING WHETHER YOU HAVE ANY
  

 6   OBJECTIONS TO IT BEING ADMITTED INTO EVIDENCE?  THERE IS NO
  

 7   ONE.  ARE THERE ANY OBJECTIONS TO THE ADMISSION INTO EVIDENCE
  

 8   OF EXHIBIT 35?  THERE ARE NONE.  EXHIBIT 35 IS ADMITTED INTO
  

 9   EVIDENCE.
  

10           (THEREAFTER, EXHIBIT 35 WAS
  

11            RECEIVED INTO EVIDENCE.)
  

12       JUDGE CLIFTON:  WHO WOULD LIKE TO ASK THE FIRST QUESTIONS,
  

13   CROSS-EXAMINATION QUESTIONS, OF MR. WEGNER?
  

14                        CROSS-EXAMINATION
  

15   BY MR. ENGLISH:
  

16      Q.  CHIP ENGLISH.
  

17           GOOD MORNING, MR. WEGNER.
  

18      A.  GOOD MORNING, MR. ENGLISH.
  

19      Q.  SO EXCEPT FOR MAYBE THE TEDIOUSNESS OF READING ALL THAT
  

20   LANGUAGE, IT WAS SOME OF MY VIEW YOU SOMEHOW DREW THE LONG
  

21   STRAW AS OPPOSED TO THE SHORT STRAW, IN THAT THERE'S A NUMBER
  

22   OF AREAS OF AGREEMENT, I THINK, BETWEEN THE DAIRIES IN
  

23   CALIFORNIA AND THE COOPERATIVES IN THE PROPOSALS.  THERE'S
  

24   AREAS OF DISAGREEMENT, BUT THERE'S A NUMBER OF AREAS OF
  

25   AGREEMENT, CORRECT?
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 1      A.  TO MY WAY OF THINKING, YES.
  

 2      Q.  OKAY.  AND I MEAN, OBVIOUSLY YOU ARE FAMILIAR WITH YOUR
  

 3   PROPOSAL, ARE YOU FAMILIAR WITH THE DAIRY INSTITUTE OF
  

 4   CALIFORNIA PROPOSAL?
  

 5      A.  NOT NEARLY AS FAMILIAR.
  

 6      Q.  OKAY.  BUT YOU CERTAINLY LOOKED AT IT?
  

 7      A.  I HAVE LOOKED AT IT, YES.
  

 8      Q.  AND WOULD IT BE FAIR TO SAY THAT IF YOU LOOK AT
  

 9   EXHIBIT 1 AND YOU SEE REFERENCES TO PART 1000 IN BOTH PROPOSAL
  

10   1 AND PROPOSAL 2, THAT, IN ESSENCE, WE ARE IN AGREEMENT BECAUSE
  

11   WE'RE BOTH POINTING BACK TO THE UNIFORM PROVISIONS, CORRECT?
  

12      A.  I WOULD AGREE WITH THAT.
  

13      Q.  SO IF YOU WILL ACCEPT ANY REPRESENTATION FOR A MOMENT,
  

14   YOU ARE WELCOME TO LOOK THROUGH, I THINK WE HAVE SOME MODEST
  

15   WORD DIFFERENCES OTHERWISE SPECIFIED IN SECTION, 1 BUT
  

16   OTHERWISE AS I LOOKED AT IT, WE HAVE IDENTICAL PROVISIONS FOR
  

17   SECTIONS 2 THROUGH 6; SECTION 8; SECTIONS 15 THROUGH 19;
  

18   SECTIONS 25 TO 28; SECTIONS 52, 70, 77 AND 78, AND 86.
  

19      A.  I WOULD TAKE YOUR RECOMMENDATION THAT THERE HAVE BEEN.
  

20       JUDGE CLIFTON:  I'M SORRY, WOULD YOU READ THEM AGAIN?
  

21       MR. ENGLISH:  YES.  THERE'S, IN SECTION 1 WE HAVE ADDED THE
  

22   WORDS "UNLESS OTHERWISE SPECIFIED" BUT OTHER THAN THAT,
  

23   SECTION 1 IS IDENTICAL.  AND I'M REPRESENTING THAT THE LANGUAGE
  

24   AS IN SECTIONS 2 THROUGH 6; 8; 15 THROUGH 19; AND I THINK
  

25   THERE'S ONE RESERVED THERE, BUT 15 THROUGH 19; 25 THROUGH 28;

1603



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   52; 70; 77 AND 78; 86, THAT WE ARE ENTIRELY IN AGREEMENT.
  

 2       JUDGE CLIFTON:  AND IN SECTION 1 THE LANGUAGE YOU ADDED WAS
  

 3   "UNLESS OTHERWISE"--
  

 4       MR. ENGLISH:  "UNLESS OTHERWISE SPECIFIED" AND THAT'S IN
  

 5   THE FIRST SENTENCE.  AND I DON'T THINK THAT MADE ANY REAL
  

 6   DIFFERENCE IN THE MEANING, BUT THERE IT IS.
  

 7   BY MR. ENGLISH:
  

 8      Q.  NOW, YOU -- WHEN I WENT THROUGH THE LIST AND I TRIED TO
  

 9   CHECK IT ALL, I NOTED THAT THERE WAS ONE SECTION THAT YOUR
  

10   PROPOSAL 1, AND INDEED YOUR TESTIMONY, REFERENCES 1000, AND
  

11   THAT IS .76 WHICH IS THE "PARTIALLY REGULATED PLANT LANGUAGE"
  

12   BUT YOU DID NOT TESTIFY TO THAT, CORRECT?
  

13      A.  I DID NOT TESTIFY -- I HAVE TO DOUBLE CHECK MY NOTES
  

14   HERE -- I DID NOT TESTIFY TO 76, YOU ARE CORRECT.
  

15      Q.  SO ACTUALLY AS A PRECURSOR, ARE YOU GOING TO BE UP ON
  

16   THE STAND AGAIN IN THE PROPONENT'S CASE IN CHIEF?
  

17      A.  MY PLANS ARE DICTATED BY THE COUNSEL.  I PRESUME THAT
  

18   I'LL BE FINISHED, BUT WE'LL SEE.
  

19      Q.  OKAY.  BUT AS FAR AS YOU KNOW, THIS IS -- SO IN OTHER
  

20   WORDS, THIS IS MY ONE CHANCE, IN ESSENCE, AS FAR AS YOU KNOW
  

21   TODAY, FOR ME TO CROSS-EXAMINE YOU?
  

22      A.  I BELIEVE THAT MAY BE TRUE.
  

23      Q.  OKAY.  AND THAT'S, OBVIOUSLY, THAT THERE'S NO
  

24   OBLIGATION THERE.
  

25          DO YOU KNOW WHO, OR CAN YOU AT LEAST SAY, I DON'T HAVE
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 1   TO HAVE A NAME, IS THERE A SUBSEQUENT WITNESS WHO WILL TESTIFY
  

 2   ABOUT SECTION 76?
  

 3      A.  I BELIEVE THAT WILL BE THE CASE, BUT I'M NOT SURE.  WE
  

 4   WOULD BE INTERESTED IN KNOWING WHAT YOUR QUESTIONS ARE IN
  

 5   REGARD TO 76, MR. ENGLISH.
  

 6      Q.  WELL, FOR THE MOMENT, I MEAN, I'LL CERTAINLY GET THERE,
  

 7   AND IF YOU WANT ME TO ASK YOU, I'LL ASK YOU, I WAS TRYING TO
  

 8   FIGURE OUT WHO THE RIGHT WITNESS WAS.  BUT FOR NOW, I'M JUST
  

 9   TRYING TO UNDERSTAND WHERE THIS FIT, BECAUSE THAT SECTION AT
  

10   LEAST, I MIGHT HAVE THOUGHT, GIVEN THAT YOU'RE TALKING ABOUT
  

11   UNIFORM PROVISIONS, COULD HAVE BEEN IN YOUR TESTIMONY.  I'M
  

12   NOT, I'M NOT -- THIS IS NOT A CRITICISM, I AM JUST SAYING I
  

13   MIGHT HAVE THOUGHT THAT.
  

14      A.  SURE.
  

15      Q.  ALL RIGHT.  AND IF YOU COULD TURN TO PAGE 11 OF YOUR
  

16   TESTIMONY FOR A MOMENT, IN SECTION 14, I EXPLICITLY DID NOT
  

17   INCLUDE 14 IN MY LIST, BUT LET'S JUST LOOK AT THAT FOR ONE
  

18   MOMENT.  ON PAGE 11, "OTHER SOURCE MILK".  AND I THINK IT IS A
  

19   RELATIVELY MODEST POINT AND A VERY MODEST DIFFERENCE, BUT IN
  

20   "OTHER SOURCE MILK" THE LANGUAGE THAT YOU HAVE FOR 1051.14, BY
  

21   POINTING BACK TO PART 1000 IN PARAGRAPH (A), THE LAST LINE
  

22   SAYS, "SECTIONS 1000.9(C) AND 1135.11."  DO YOU SEE THAT?
  

23      A.  I SEE THAT.
  

24      Q.  OKAY.  ARE YOU AWARE THAT THE REFERENCE TO 1135.11 IS A
  

25   REFERENCE TO THE WESTERN ORDER?
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 1      A.  I'M AWARE OF THAT.
  

 2      Q.  OKAY.  AND HOWEVER IT HAPPENED, YOU ARE AWARE THE
  

 3   WESTERN ORDER IS NO LONGER IN EXISTENCE?
  

 4      A.  I'M AWARE OF THAT AS WELL.
  

 5      Q.  SO WE HAVE ANOTHER DIFFERENCE IN THERE OTHER THAN THAT,
  

 6   BUT THAT IS A DIFFERENCE THAT WE HAVE AND THAT WE HAVE, WE WENT
  

 7   THROUGH AND WE REMOVED REFERENCES TO THE PRIOR ORDER THAT NO
  

 8   LONGER EXISTS.  DID YOU UNDERSTAND THAT TO BE THE CASE FROM
  

 9   READING OUR SUBMISSION?
  

10      A.  I THINK I NOTED THAT, YES, AND WE RETAINED IT.
  

11      Q.  NOW, ON PAGES 8 AND 9, TURNING TO THE BOTTOM OF
  

12   PAGE AND CARRY OVER TO PAGE 9.  YOU HAVE QUOTED IN A NUMBER OF
  

13   SECTIONS, THE REFORM DECISION.  AND IN QUOTING FROM THE REFORM
  

14   DECISION, ARE YOU ADOPTING THAT AS PART OF YOUR TESTIMONY?
  

15      A.  YES, IT'S PART OF MY TESTIMONY.
  

16      Q.  SO BOTTOM OF PAGE 8, AND THE TOP OF PAGE 9, THE
  

17   SENTENCE READS, "THESE TYPES OF PLANTS HAVE LITTLE IMPACT ON
  

18   THE REGULATED MARKET, AND NEED NOT BE REGULATED TO ENSURE THE
  

19   INTEGRITY OF THE REGULATORY PLANT," AND THAT'S REFERRING TO
  

20   EXEMPT PLANTS, CORRECT?
  

21      A.  CORRECT.
  

22      Q.  SO THERE'S A RECOGNITION THAT IF THE INTEGRITY OF THE
  

23   PLANT CAN BE MAINTAINED, THERE DOES NOT HAVE TO HAVE REGULATION
  

24   OF EVERY PLANT, CORRECT?
  

25      A.  THAT APPEARS TO BE THE SENTENCE, YES.
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 1      Q.  AND YOU AGREE WITH THAT?
  

 2      A.  I AGREE WITH WHAT'S WRITTEN THERE, YES.
  

 3      Q.  SO TURNING NOW TO EXHIBIT 35, AND THE LAST PAGE, WHICH
  

 4   IS YOUR EXHIBIT 3B AND YOUR CALCULATION OF THE PRODUCER
  

 5   COMPONENT PRICES AND PRODUCER PRICE DIFFERENTIAL, I APPRECIATE
  

 6   VERY MUCH YOUR HAVING WALKED THROUGH IT WITH MR. BESHORE.
  

 7          IF I UNDERSTAND IT CORRECTLY, THE TOP TWO LINES OF
  

 8   YELLOW TEXT WITH THE DATES AND THE VALUES, THAT IS ACTUAL DATA
  

 9   FROM THE UPPER MIDWEST FOR DECEMBER 2013, CORRECT?
  

10      A.  CORRECT.
  

11      Q.  AND ONCE YOU GET TO THAT LINE AND THE LAST ITEM OF PPD
  

12   OF $0.39, IS THAT WHERE THE UPPER MIDWEST ACTUAL DATA ENDS AND
  

13   YOUR EXPLANATION OF WHAT WOULD HAPPEN IN CALIFORNIA BEGINS?
  

14      A.  IN PART.  JUST RECALL THAT WHEN YOU GET DOWN TO THE
  

15   CALCULATION BELOW THE CHART, THOSE ARE STILL BASED ON THE
  

16   ACTUAL VALUES, THAT, BUT FOR CERTAINLY THE SECOND OR THE THIRD
  

17   ROW THERE IS JUST AN ESTIMATE PROVIDED AS AN EXAMPLE, IT'S NOT
  

18   BASED, I DIDN'T DO A CALCULATION, MR. ENGLISH, ON THAT ONE.  I
  

19   PULLED THOSE BASED ON SOME ROUGH LOOKING OVER THE COMPONENT
  

20   SHARES OF A COUPLE OF MONTHS AND CAME UP WITH THESE ROUND
  

21   NUMBERS TO MAKE IT A LITTLE SIMPLER.
  

22      Q.  RIGHT.  AND I UNDERSTAND THAT -- BUT --
  

23      A.  YEAH.
  

24      Q.  I UNDERSTAND, BUT WHAT I'M GETTING AT IS THAT FOR THE
  

25   UPPER MIDWEST PURPOSES ON THIS PAGE, THE UPPER MIDWEST ANALYSIS

1607



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   OF ACTUAL DATA STOPS WITH THAT PPD CALCULATION OF $0.39,
  

 2   CORRECT?
  

 3      A.  CORRECT.
  

 4      Q.  SO THEN STARTING ON THE NEXT SERIES OF LINES, WHERE THE
  

 5   LEFT HAND BOX SAYS, "PERCENTAGE CONTRIBUTION OF BUTTERFAT TO
  

 6   VALUE OF CLASS III COMPONENTS TO PRODUCERS," THAT IS SORT OF
  

 7   YOUR HYPOTHETICAL ANALYSIS, BUT USING ACTUAL NUMBERS DOWN
  

 8   BELOW, OF WHAT YOU'RE TRYING TO EXPLAIN WOULD HAPPEN UNDER
  

 9   SECTION 1051.61 IF IT IS ADOPTED THAT WAY, CORRECT?
  

10      A.  THAT'S CORRECT.  HOW TO ALLOCATE THAT VALUE.
  

11      Q.  SO THERE'S -- JUST TO BE CLEAR FOR THE RECORD -- THERE
  

12   IS NO ORDER PRESENTLY IN MULTIPLE-COMPONENT PRICING THAT DOES
  

13   THIS CALCULATION STARTING WITH PERCENTAGE OF CONTRIBUTION OF
  

14   BUTTERFAT, CORRECT?
  

15      A.  CORRECT.
  

16      Q.  OKAY.  NOW, DO COMPONENTS REMAIN CONSTANT THROUGHOUT
  

17   THE YEAR?
  

18      A.  IN WHAT SENSE?
  

19      Q.  IN WHAT SENSE?  A COMPONENT, IF A DAIRY, AN INDIVIDUAL
  

20   DAIRY FARMER'S COMPONENTS, WILL IT REMAIN CONSTANT THROUGHOUT
  

21   THE YEAR?
  

22      A.  ARE YOU SPEAKING OF THE LEVEL OF THE COMPONENTS,
  

23   MR. ENGLISH?
  

24      Q.  THE RELATIVE LEVEL OF THE COMPONENTS, YES.
  

25      A.  THEY WILL CHANGE.
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 1      Q.  THEY WILL CHANGE?
  

 2      A.  AS I UNDERSTAND, THEY WILL CHANGE.
  

 3      Q.  OKAY.  BUT YOU HAVE PROPOSED THAT THERE BE AN ANNUAL
  

 4   COMPUTATION BY THE MARKET ADMINISTRATOR, CORRECT?
  

 5      A.  CORRECT.
  

 6      Q.  OKAY.  I GENERALLY DON'T KNOW THE ANSWER TO THIS
  

 7   QUESTION, BUT IF IT IS DONE ANNUALLY, AND THE COMPONENTS CHANGE
  

 8   DURING THE YEAR, COULD, IN ANY GIVEN MONTH, THE ANNUAL
  

 9   CALCULATION DISTORT THE RESULTS AS TO WHAT IS ACTUALLY
  

10   HAPPENING ON THE FARM?
  

11      A.  WELL, DISTORTION MIGHT BE A STRONG WORD FOR IT.  I
  

12   THINK THAT THERE WOULD BE A DIFFERENCE POTENTIALLY IN TERMS OF
  

13   THE CONTRIBUTION TO THE CLASS III COMPONENTS IN TOTAL,
  

14   MR. ENGLISH.  I THINK THAT COULD HAPPEN, YES.
  

15      Q.  OKAY.  AND SO IF THE COMPONENTS SHIFT DURING THE YEAR,
  

16   DOES THAT MEAN, FOR RISK MANAGEMENT PURPOSES, THAT THE BASIS
  

17   WOULD CHANGE DURING YEAR?
  

18      A.  WELL, I THINK IN SOME RESPECTS BY HAVING THE
  

19   PERCENTAGES FIXED FOR A YEAR, THERE MAY BE LESS IMPACT ON THE
  

20   BASIS.  I GUESS I WOULD ASK YOU IF YOU COULD GIVE ME AN EXAMPLE
  

21   OF WHERE YOU THINK THE BASIS WOULD START TO MOVE.  THERE'S A
  

22   CERTAIN AMOUNT OF BASIS RISK INHERENT IN ANY OF THE CME
  

23   CONTRACTS AS A USE, BUT I'M JUST TRYING TO UNDERSTAND, WOULD IT
  

24   INCREASE IT, WOULD IT LESSEN IT?  THERE'S THE POTENTIAL FOR IT.
  

25   I WOULD AGREE WITH THAT.
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 1      Q.  OKAY.  AND THE CURRENT CME DOESN'T, THERE'S, SINCE
  

 2   THERE IS NO OTHER FEDERAL ORDER THAT USES THIS CALCULATION,
  

 3   HOWEVER THE CME MAY BE AFFECTED OR THE PRICING MAY OCCUR, IT
  

 4   DOESN'T PRESENTLY TAKE INTO CONSIDERATION THIS PARTICULAR
  

 5   PROVISION, CORRECT?
  

 6      A.  NO, IT DOESN'T TAKE THE COMPONENTS INTO CONSIDERATION
  

 7   AS IS, SO YOU ARE TALKING ABOUT --
  

 8      Q.  BUT IN TERMS OF BASIS RISK?
  

 9      A.  I GUESS MY POINT IS THAT IT IS DIFFICULT FOR ME TO
  

10   APPROXIMATE THE INCREASING BASIS RISK AS A RESULT OF THIS PPD
  

11   ALLOCATION.  THAT'S WHAT I'M TRYING TO GET ACROSS.
  

12      Q.  WOULD IT BE FAIR TO SAY YOU HAVEN'T DONE THAT ANALYSIS?
  

13      A.  I HAVE NOT DONE THAT ANALYSIS.
  

14      Q.  OKAY.  SO TURNING TO PAGE 17 OF YOUR TESTIMONY,
  

15   ACTUALLY, IT IS 16 AND 17, I APOLOGIZE.
  

16      A.  UH-HUH.
  

17      Q.  YOU STATED JUST BEFORE YOU QUOTE FROM YOUR LANGUAGE FOR
  

18   1051.60, AND I'M -- JUST TO BE CLEAR FOR THE RECORD -- I'M NOW
  

19   TURNING TO THE ISSUE OF FORTIFICATION.  OKAY.
  

20          SO IN THE LAST SENTENCE BEFORE YOU TALK ABOUT PROPOSING
  

21   THE LANGUAGE, YOU SAY "THE CDFA'S FORTIFICATION ALLOWANCES ARE
  

22   INCORPORATED IN CLASS I PRICING PROVISIONS," CORRECT?
  

23      A.  I SAY THAT, YES.
  

24      Q.  AND DID YOU DO THAT WORD FOR WORD?
  

25      A.  I DON'T THINK WE PROBABLY DID IT WORD FOR WORD, BUT I,
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 1   TO BE HONEST, I DID NOT WRITE THE LANGUAGE THAT WENT INTO THIS
  

 2   COMPONENT, OR THIS SECTION OF THE UNIFORM PROVISIONS, BUT THE
  

 3   INTENT WAS TO MIMIC THAT LANGUAGE AND ESSENTIALLY CAPTURE
  

 4   WHAT'S DONE IN THE CURRENT ORDER IN CALIFORNIA REGARDING
  

 5   FORTIFICATION AND THE ALLOWANCE.
  

 6      Q.  DO YOU KNOW WHO DID WRITE IT?
  

 7      A.  I THINK OUR COUNSEL DID IT IN CONSULTATION WITH THE
  

 8   TEAM.
  

 9      Q.  I GUESS THERE WON'T BE ANY CROSS-EXAMINATION
  

10   OPPORTUNITY THERE.
  

11          SO GIVEN YOUR KNOWLEDGE OF THE INDUSTRY IN CALIFORNIA,
  

12   LOOKING AT THE TWO SECTIONS ON PAGE 17 UNDER (A), CLASS I
  

13   VALUE, III AND IV, WOULD YOU AGREE WITH ME THAT TODAY,
  

14   EFFECTIVELY EVERYBODY IN CALIFORNIA IS USING THE CONDENSED
  

15   PRODUCT TO DO FORTIFICATION AND NOT THE DRY SOLIDS?
  

16      A.  MY KNOWLEDGE IS BASED ON, YOU KNOW, DISCUSSIONS WITH
  

17   CLASS I CUSTOMERS THAT I KNOW.  I DON'T HAVE ANY DIRECT
  

18   KNOWLEDGE OF WHETHER IT'S MORE CONDENSED OR MORE POWDER, BUT IT
  

19   APPEARS THAT THAT'S MORE OFTEN THE CASE, FROM WHAT I
  

20   UNDERSTAND.  I'M GOING TO STAY AWAY FROM THE ABSOLUTES.
  

21      Q.  THAT'S FINE.  I CAN DEAL WITH THAT.  THAT'S PERFECTLY
  

22   FINE.  BUT YOU WOULD AGREE THAT AT LEAST IN YOUR EXPERIENCE,
  

23   CONDENSED IS USED MORE THAN THE DRY SOLIDS FOR FORTIFICATION IN
  

24   CALIFORNIA?
  

25      A.  MY GENERAL KNOWLEDGE, PUT IT THAT WAY, RATHER THAN
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 1   EXPERIENCE.
  

 2      Q.  OKAY.  SO THE LANGUAGE THAT APPEARS ON PAGE 17 IS ON
  

 3   THE PARAGRAPH 4, THE LAST SENTENCE READS, "IN NO CASE SHALL THE
  

 4   DEDUCTION BE LESS THAN ZERO CENTS ($0.00) NOR MORE THAN NINE
  

 5   AND EIGHTY-SEVEN HUNDREDTHS CENTS ($.0987)," CORRECT?
  

 6      A.  CORRECT.
  

 7      Q.  ISN'T IT TRUE THAT THE CURRENT LANGUAGE IN THE
  

 8   CALIFORNIA ORDER IS IT SHALL BE A MAXIMUM OF $0.987?
  

 9      A.  I WILL TAKE YOUR WORD FOR THAT.
  

10      Q.  AND DO YOU KNOW THAT, IN FACT, THAT THAT IS THE ACTUAL
  

11   CREDIT THAT PEOPLE TAKE, IS THE $0.987?
  

12      A.  AGAIN, I'LL TAKE YOUR WORD FOR THAT.
  

13      Q.  SO WOULD YOU AGREE THAT PROPOSAL 1 USES BUTTERFAT AND
  

14   SKIM TO SET THE MONTHLY CLASS 1 MOVER PRICES?
  

15      A.  ASK THAT ONCE MORE?  PROPOSAL 1 DOES WHAT AGAIN?
  

16      Q.  IT USES BUTTERFAT AND SKIM VALUES TO SET THE MONTHLY
  

17   CLASS 1 MOVER PRICES?
  

18      A.  IN TERMS OF THE ADVANCED?
  

19      Q.  YES.
  

20      A.  YES.
  

21      Q.  BUT THE CURRENT CALIFORNIA FARMERS USE BUTTERFAT,
  

22   SOLIDS, NONFAT, AND THE FLUID CARRIER TO CALCULATE THE MONTHLY
  

23   CLASS 1 PRICE, CORRECT?
  

24      A.  CORRECT.
  

25      Q.  AND ARE YOU AWARE THAT SOLIDS NONFAT TEST LEVELS IN
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 1   PRODUCER MILK CAN VARY FOR A NUMBER OF DIFFERENT REASONS?
  

 2      A.  I'M AWARE OF THAT.
  

 3      Q.  HAVE YOU OR YOUR FELLOW COOPERATIVE PROPONENTS STUDIED
  

 4   WHAT IMPACT YOUR CHANGE IN ADOPTING PROPOSAL 1 IN THE PRICING,
  

 5   WOULD HAVE ON CLASS 1 HANDLERS?
  

 6      A.  WE HAVE TRIED TO, AND I THINK WE'RE OPEN TO DISCUSSION
  

 7   ABOUT HOW THIS WOULD MESH AGAINST YOUR PROPOSAL, MR. ENGLISH.
  

 8   THIS WAS AN ATTEMPT TO MIMIC, LIKE I SAID, WHAT WE DO IN
  

 9   CALIFORNIA AND IN INCORPORATE INTO THE FEDERAL ORDER LANGUAGE,
  

10   SO WE'RE OPEN TO THAT DISCUSSION.  WE'RE GOING TO LISTEN TO
  

11   YOUR PROPOSAL, ABSOLUTELY.
  

12      Q.  OKAY.
  

13      A.  AND WE'RE AWARE THE FLUID CARRIER IS NOT IN OUR
  

14   PROPOSAL.
  

15      Q.  IF WE WERE ABLE TO SHOW YOU, EITHER OFF THE RECORD OR
  

16   ON THE RECORD, THAT YOUR PROPOSAL WOULD RESULT IN UNEQUAL RAW
  

17   PRODUCT COST FOR FULLY REGULATED DISTRIBUTING PLANTS, WOULD
  

18   THAT BE A FACTOR YOU WOULD CONSIDER FOR LOOKING AT OUR
  

19   PROPOSAL?
  

20      A.  I THINK THAT WOULD BE SOMETHING WE WOULD DEFINITELY
  

21   WANT TO BE AWARE OF.
  

22      Q.  THANK YOU.  I WANT TO TURN TO PAGE 21 AND FIRST DEAL
  

23   WITH WHAT I'M SURE IS JUST A NIT, AND I EMPHASIZE I THINK IT IS
  

24   A NIT BECAUSE I THINK IT IS.  IN PARAGRAPH (E), WE'RE NOW IN
  

25   THE SECTION 61, COMPUTATION PRODUCER COMPONENT PRICES AND
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 1   PRODUCER PRICE DIFFERENTIAL.  AND I COULD EASILY BE
  

 2   MISUNDERSTANDING IT, BUT IN (E), THE FIRST SENTENCE SAYS,
  

 3   "SUBTRACT NOT LESS THAN FOUR CENTS, NO MORE THAN FIVE CENTS,
  

 4   FROM THE PRICE COMPUTED PURSUANT TO PARAGRAPH (E) OF THIS
  

 5   SECTION."
  

 6          SO I, AGAIN, I KNOW IT'S A NIT, MR. BESHORE, I'M JUST
  

 7   TRYING TO UNDERSTAND, AND I DON'T KNOW WHETHER YOU CAN, WANT TO
  

 8   TRY TO EXPLAIN THAT ON THE FLY OR IF YOU WANT TO DO THAT, YOU
  

 9   KNOW, WITH YOUR COUNSEL AFTER BREAK, I JUST WANTED TO KNOW
  

10   THAT.  AND I AGAIN, I RECOGNIZE FULLY IT'S A NIT.
  

11      A.  THE NIT'S NOTED.
  

12      Q.  THANK YOU.  NOW, I LISTENED CAREFULLY TO MR. BESHORE
  

13   YESTERDAY IN RESPONSE TO QUESTIONS FROM THE DEPARTMENT WITH
  

14   RESPECT TO SORT OF, NOT SO MUCH THE NAMES, WHICH IS FINE, BUT
  

15   SORT OF THE ORDER OF WITNESSES.  AND AS I UNDERSTAND IT, THERE
  

16   IS GOING TO BE A WITNESS TO TESTIFY, OR TWO WITNESSES, TO
  

17   TESTIFY ABOUT THE QUOTA PROGRAM, AND YOU WERE LISTED AS TALKING
  

18   ABOUT THE UNIFORM PROVISIONS.
  

19           AND I ASK THAT BECAUSE WITH RESPECT TO THE UNIFORM
  

20   PROVISIONS AND 60, 61, AND 62.  SO WHAT WE HAVE HERE ON PAGE 21
  

21   IN SECTION 61 IS THE FIRST DISCUSSION UNDER (A), (A1), THE
  

22   LANGUAGE THAT SAYS "SUBTRACT THE VALUE OF QUOTA PREMIUM FOR THE
  

23   MONTH AS REPORTED TO THE MARKET ADMINISTRATOR BY CDFA."  DO YOU
  

24   SEE THAT LANGUAGE?
  

25      A.  I DO SEE THAT LANGUAGE.
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 1      Q.  AND I'M REALLY NOT LOOKING TO EXTEND CROSS-EXAMINATION.
  

 2   I HAVE TWO SETS OF QUESTIONS; AND THE FIRST ONE IS, THE OVERALL
  

 3   QUOTA PICTURE OF WHY THAT IS THERE, AND I GUESS, GIVEN THE FACT
  

 4   THAT I HAVE HEARD THIS THERE'S GOING TO BE TWO OTHER WITNESSES,
  

 5   WOULD THAT BE A QUESTION BETTER ASKED OF ANOTHER WITNESS?
  

 6      A.  I BELIEVE THAT WOULD BE A QUESTION ASKED OF THE
  

 7   WITNESSES THAT ARE GOING TO SPEAK TO QUOTA.
  

 8      Q.  NOW, SO LEAVING ASIDE WHY, GIVEN THE FACT YOU ARE
  

 9   TESTIFYING ABOUT THIS WOULD BE THE LANGUAGE, ARE YOU PREPARED
  

10   TO TALK ABOUT WHAT SOME OF THE IMPLICATIONS OF THAT WOULD BE
  

11   UNDER CERTAIN HYPOTHETICALS?
  

12      A.  REGARDING THE (A.1)?
  

13      Q.  YES.
  

14      A.  I AM NOT.
  

15      Q.  YOU ARE NOT?
  

16      A.  I AM NOT.
  

17      Q.  OKAY.  FOR YOUR SAKE, THAT'S A REALLY GOOD ANSWER.
  

18           MR. BESHORE, ON ADDITIONAL DIRECT, ADDED THROUGH YOU,
  

19   TESTIMONY WITH RESPECT TO WHAT YOU STATED ON PAGE 2 WITH
  

20   REGARDS TO LAND O'LAKES PLANTS.  CORRECT?
  

21      A.  YES.
  

22      Q.  OKAY.  YOU HAVE LISTED ON PAGE 2 A PLANT IN TULARE.  IS
  

23   THAT A NONFAT SOLIDS AND BUTTERFAT PLANT?
  

24      A.  WE MAKE BUTTER AND NONFAT DRY MILK THERE, CORRECT.
  

25      Q.  AND YOU REFER TO A PLANT IN ORLAND, O-R-L-A-N-D.  WHERE
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 1   IS ORLAND IN CALIFORNIA?
  

 2      A.  NEAR CHICO.
  

 3      Q.  FOR THOSE OF US FROM MAINE, WHERE'S CHICO RELATIVE
  

 4   TO --
  

 5      A.  NORTH OF HERE.
  

 6      Q.  HOW MUCH NORTH OF HERE?
  

 7      A.  I THINK IT IS EIGHT-HOUR DRIVE FROM TULARE.
  

 8      Q.  SO IT IS --
  

 9      A.  ON A GOOD DAY.
  

10      Q.  IT'S FAIR TO SAY IT IS IN TRUE NORTHERN CALIFORNIA,
  

11   CORRECT?
  

12      A.  IT'S IN NORTHERN CALIFORNIA, AS I UNDERSTAND.
  

13      Q.  IS THE MILK SHED THERE A LOT SMALLER THAN WHAT WE'RE
  

14   DEALING WITH DOWN HERE IN THE SOUTHERN AND CENTRAL CALIFORNIA?
  

15      A.  MILK SHED IS SMALLER.
  

16      Q.  AND IS THAT A CHEESE PLANT?
  

17      A.  THAT IS A CHEESE PLANT.
  

18      Q.  OKAY.  AND IN THE, YOU KNOW, CALIFORNIA-WORLD VERSUS
  

19   THE REST OF THE WORLD, IS THAT A RELATIVELY SMALL CHEESE PLANT
  

20   FOR CALIFORNIA?
  

21      A.  THAT'S A SMALLER CHEESE PLANT THAN SOME CHEESE PLANTS
  

22   BY YOUR CLIENTS, THAT YOUR CLIENTS OPERATE, YES.
  

23      Q.  WOULD IT ALSO BE A SMALLER CHEESE PLANT THAN CHEESE
  

24   PLANTS THAT LAND O'LAKES HAS OWNED, BUT SOLD, IN THE LAST TEN
  

25   YEARS?  SOLD OR CLOSED?
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 1      A.  WOULD YOU LIKE TO SPEAK TO WHERE YOU ARE TALKING?
  

 2      Q.  WELL, IN CALIFORNIA?
  

 3      A.  YES.
  

 4      Q.  BEFORE WE GET TO THOSE, YOU REFERENCE A DAIRY DESSERT
  

 5   PLANT IN TURLOCK.  WHAT EXACTLY DO YOU MEAN BY THAT?
  

 6      A.  I MEAN A PUDDING PLANT.  DESSERTS.
  

 7      Q.  DOES IT RECEIVE FRESH MILK?
  

 8      A.  IT RECEIVES STANDARDIZED MILK.
  

 9      Q.  STANDARDIZED MILK?
  

10      A.  YES.
  

11      Q.  SO WHAT OTHER PLANTS, OTHER THAN THE ONES IN TULARE,
  

12   ORLAND, AND TURLOCK, HAS LAND O'LAKES OWNED AN/ OR OPERATED IN
  

13   CALIFORNIA IN THE LAST TEN YEARS?
  

14      A.  WE PREVIOUSLY OWNED A PLANT IN TULARE THAT MADE ITALIAN
  

15   VARIETIES THAT WE SOLD TO SAPUTO, AND THEN WE USED TO MAKE
  

16   CHEESE AND WHEY PRODUCTS AT TULARE THAT WE DISCONTINUED.
  

17      Q.  AND CLOSED?
  

18      A.  THE PLANT IS STILL THERE, WE DISCONTINUED MAKING CHEESE
  

19   AND WHEY, SO YOU COULD SAY IT'S CLOSED.
  

20      Q.  WELL, THE PLANT MAY BE STILL THERE, BUT HAVE YOU SOLD
  

21   THE EQUIPMENT?
  

22      A.  THAT I'M NOT AWARE OF.
  

23      Q.  OKAY.  AND WHEN DID YOU SELL THE ITALIAN-STYLE CHEESE
  

24   PLANT TO SAPUTO?
  

25      A.  I WOULD HAVE TO CHECK MY NOTES.  I THOUGHT YOU MIGHT

1617



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   ASK THAT QUESTION.  WE SOLD THE CPI PLANT IN 2007.  WE CALLED
  

 2   IT CHEESE PROTEIN INTERNATIONAL.
  

 3      Q.  AND WHEN DID YOU DISCONTINUE OPERATIONS AT THE TULARE
  

 4   OPERATION?
  

 5      A.  2010.
  

 6      Q.  SO YOU DISCUSSED COMPETITIVE SITUATION WITH?
  

 7   MR. BESHORE.  REGARDLESS OF THE COMPETITIVE SITUATION, YOU
  

 8   DECIDED TO DISCONTINUE THE OPERATION OF THAT FACILITY IN 2010,
  

 9   CORRECT?
  

10      A.  REGARDLESS OF?
  

11      Q.  -- OR BECAUSE OF THE COMPETITIVE SITUATION, COMPETING
  

12   THROUGHOUT THE UNITED STATES, YOU NONETHELESS DETERMINED TO
  

13   CLOSE THAT PLANT IN 2010, CORRECT?
  

14      A.  WE CHOSE TO CLOSE THE PLANT IN 2010, I'M NOT QUITE SURE
  

15   WHAT YOU ARE TRYING TO GET AT, SO I'LL ASK YOU WHAT YOU MEAN BY
  

16   REGARDLESS OF COMPETITION.
  

17      Q.  I GUESS WHAT I WAS GETTING AT, I MEANT MR. BESHORE'S
  

18   QUESTIONS HE WAS REFERRING TO THE PLANTS YOU HAVE IN THE UPPER
  

19   MIDWEST, AND THAT THOSE PLANTS, YOU SAID, PAY A HIGHER PRICE
  

20   FOR THEIR MILK THAN IN CALIFORNIA.  AND HE WAS SUGGESTING THAT
  

21   THAT WOULD PUT PLANTS IN CALIFORNIA AT A COMPETITIVE ADVANTAGE.
  

22      A.  I UNDERSTAND WHAT YOU ARE SAYING.
  

23      Q.  AND IN THAT LIGHT, YOU, NONETHELESS WITH THAT
  

24   COMPETITIVE ADVANTAGE THAT YOU HAD AT PLANT IN TULARE,
  

25   CALIFORNIA, YOU CHOSE TO CLOSE THAT PLANT, CORRECT?
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 1      A.  WE CHOSE TO CLOSE THAT PLANT, YES.
  

 2      Q.  AND AGAIN, SINCE MR. BESHORE OPENED THE DOOR AND ASKED
  

 3   THE QUESTION, THE MAILBOX PRICES THAT ARE RECEIVED BY DAIRY
  

 4   FARMERS IN THE UPPER MIDWEST, RESULT NOT JUST FROM, YOU KNOW,
  

 5   THE REGULATED PRICE, BUT IN ESSENCE, FROM SUPPLY AND DEMAND FOR
  

 6   PRODUCT IN THE UPPER MIDWEST, CORRECT?
  

 7      A.  THEY RESULT FROM A NUMBER OF FACTORS THAT ARE
  

 8   INCORPORATED IN SUPPLY AND DEMAND.
  

 9      Q.  AND SUPPLY AND DEMAND HAS NOT RESULTED IN YOU AND YOUR
  

10   COOPERATIVE COLLEAGUES BEING ABLE TO CHARGE MORE FOR MILK IN
  

11   CALIFORNIA, HAS IT?
  

12      A.  WE HAVE NOT FORMED COMPARABLE MARKETING AGENCIES IN
  

13   CALIFORNIA AS WE HAVE IN THE UPPER MIDWEST, AGREED.
  

14      Q.  AND I DIDN'T QUITE WRITE IT DOWN, SO I APOLOGIZE.  WHEN
  

15   DID YOU TELL US IN THE ORIGINAL TESTIMONY WITH MR. BESHORE THAT
  

16   YOU REJOINED LAND O'LAKES?
  

17      A.  2005.
  

18      Q.  OKAY.  AND WAS, WERE YOU HERE IN CALIFORNIA OR WERE YOU
  

19   IN THE UPPER MIDWEST?
  

20      A.  I WAS IN MINNEAPOLIS.
  

21      Q.  BUT YOU, NONETHELESS, BECAME FAMILIAR WITH CALIFORNIA
  

22   OR REFAMILIARIZED YOURSELF, OR WERE ALWAYS FAMILIAR WITH
  

23   CALIFORNIA, CORRECT?
  

24      A.  I FAMILIARIZED MYSELF WITH CALIFORNIA, YES.
  

25      Q.  AND YOU HAVE TESTIFIED A NUMBER OF TIMES BEFORE THE
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 1   CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE, CORRECT?
  

 2      A.  I HAVE.
  

 3      Q.  OKAY.  SO, FOR INSTANCE, IN 2006 THERE WAS A HEARING
  

 4   THAT CDFA HELD WITH RESPECT TO PRICES FOR PLANTS UNDER THE CDFA
  

 5   PROGRAM, CORRECT?
  

 6      A.  I ASSUME SINCE YOU HAVE THE DOCUMENT IN FRONT OF YOU,
  

 7   IT WAS 2006, YES.
  

 8      Q.  WELL, IRONICALLY, THE COVER SHEET SAYS 2005, BUT I
  

 9   THINK THE TESTIMONY OF REFERENCES, THE DOCUMENT IS HEADED
  

10   JUNE 1ST, 2005, BUT THE TESTIMONY REFERENCES THINGS LIKE
  

11   SEPTEMBER 2005 WOULD SUGGEST THAT THERE'S SOMETHING WRONG WITH
  

12   THE COVER SHEET.  BUT BE THAT AS IT, MAY DO YOU REMEMBER A
  

13   HEARING IN 2006?
  

14      A.  VAGUELY, YES.
  

15      Q.  VAGUELY?  AND YOU APPEARED AT THAT HEARING?
  

16      A.  I BELIEVE I DID.
  

17      Q.  YES.  AND DID YOU TESTIFY IN THAT HEARING WITH RESPECT
  

18   TO THE INADEQUACY OF THE MAKE ALLOWANCE FOR WHEY?
  

19      A.  I MAY HAVE.
  

20      Q.  WOULD YOU RECALL THE FOLLOWING STATEMENT:
  

21           "THE INADEQUACY OF THIS 20 CENT MAKE ALLOWANCE FOR WHEY
  

22   HAS BEEN FURTHER EXACERBATED BY THE FACT THE PRICES FOR WHEY
  

23   PROTEIN CONCENTRATES HAVE DECLINED WHILE THE MARKETS
  

24   STRENGTHENED, WHILE WHEY MARKETS STRENGTHENED."
  

25      A.  I MAY HAVE SAID THAT.  IF YOU HAVE THE TESTIMONY THERE,
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 1   YES, I SAID IT.
  

 2       JUDGE CLIFTON:  WAS THAT EXASPERATED OR EXACERBATED?
  

 3       MR. ENGLISH:  I'M AFRAID MY UPPER CANADA ROOTS HAVE A
  

 4   LITTLE PROBLEM WITH THAT WORD EXACERBATED,
  

 5   E-X-A-C-E-R-B-A-T-E-D.  AND THERE ARE SOME WORDS THAT I JUST --
  

 6   WHATEVER.  I READILY ADMIT.
  

 7   BY MR. ENGLISH:
  

 8      Q.  RATHER THAN READING ALL THIS TESTIMONY, WOULD YOU AGREE
  

 9   WITH ME, I'LL PUT THIS IN AS AN EXHIBIT, BUT WOULD YOU AGREE
  

10   THAT IN ESSENCE, YOUR TESTIMONY FOR LAND O'LAKES AT THE TIME,
  

11   WAS THAT YOU WERE LOSING MONEY USING THE THEN-CURRENT WHEY
  

12   FORMULA CALCULATION?
  

13      A.  I'D PROBABLY WANT TO READ THE TESTIMONY, BUT I SUGGEST
  

14   THAT IF I SPOKE TO THAT SPECIFIC MAKE ALLOWANCE COMPONENT, THAT
  

15   THAT MAY HAVE BEEN THE POSITION WE WERE IN AT THAT POINT.
  

16      Q.  DO YOU RECALL RECOMMENDING COMPLETELY ELIMINATING A
  

17   WHEY FACTOR FROM THE CLASS 4B FORMULA?
  

18      A.  I DON'T RECALL THAT.
  

19      Q.  DO YOU RECALL ALSO ADVOCATING ADJUSTING THE MAKE
  

20   ALLOWANCES FOR CHEESE AND POWDER BASED UPON THE CDFA ADJUSTED
  

21   WEIGHTED AVERAGE COST, INCLUDING ENERGY AND LABOR UPDATES, FOR
  

22   THE PERIOD JANUARY 2005 THROUGH SEPTEMBER 2005 FOR CHEESE AND
  

23   NONFAT DRY MILK POWDER?
  

24      A.  I DO RECALL THAT.
  

25      Q.  DO YOU RECALL THAT AT LEAST ONE REASON FOR THE
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 1   PROCEEDING WAS THE STATE'S PLANT CAPACITY WAS BEING PRESSURED?
  

 2      A.  I WOULD HAVE TO LOOK TO SEE WHAT BROUGHT IT ON AND SEE
  

 3   WHAT THE SPECIFIC PROPOSAL WAS THAT INITIATED IT, MR. ENGLISH.
  

 4      Q.  I'LL DO THIS A LITTLE MORE EASILY.  LET ME ACTUALLY
  

 5   HAVE YOU, AND EVERYBODY ELSE HAVE, THE TESTIMONY AND WE CAN GO
  

 6   THROUGH IT TOGETHER.
  

 7      A.  OKAY.
  

 8       JUDGE CLIFTON:  MS. FRISIUS, WILL THIS BE EXHIBIT 36?
  

 9       MS. FRISIUS:  IT WILL BE.
  

10       JUDGE CLIFTON:  THANK YOU.
  

11            (THEREAFTER, EXHIBIT 36 WAS MARKED
  

12            FOR IDENTIFICATION.)
  

13       MR. ENGLISH:  YOUR HONOR, WHAT YOU HAVE JUST ASKED TO BE
  

14   MARKED AS EXHIBIT 36, THE COVER SHEET SAYS "PUBLIC HEARING,
  

15   STATE OF CALIFORNIA, DEPARTMENT OF FOOD AND AGRICULTURE, DAIRY
  

16   MARKETING BRANCH, DEPARTMENT OF FOOD AND AGRICULTURE,
  

17   SACRAMENTO, CALIFORNIA," AND IT SAYS, "DATED:  THURSDAY,
  

18   JUNE 1, 2005."
  

19           MR. WEGNER, WHEN DID YOU REJOIN LAND O'LAKES IN 2005?
  

20       MR. WEGNER:  SEPTEMBER OF 2005.
  

21   BY MR. ENGLISH:
  

22      Q.  SO IF YOU TESTIFIED, AS IS INDICATED ON THE FOLLOWING
  

23   PAGE, ON PAGE 234, THEN THIS DATE HAS TO BE WRONG, CORRECT?  IT
  

24   CANNOT BE JUNE 1ST, 2005, CAN IT?
  

25      A.  IT APPEARS THAT IT WOULD BE WRONG.
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 1      Q.  OKAY.
  

 2      A.  IF, IN FACT, THAT'S THE RIGHT COVER SHEET.
  

 3      Q.  IT IS WHAT WE PULLED OUT.
  

 4          SO I REPRESENT TO YOUR HONOR THAT THIS DOCUMENT, ALONG
  

 5   WITH OTHER DOCUMENTS OF ITS KIND, ARE AVAILABLE EVEN TODAY ON
  

 6   THE CDFA WEBSITE.  AND, OBVIOUSLY, IF SOMEONE WISHES TO
  

 7   SUPPLEMENT OTHER PAGES, THEY ARE ENTITLED TO DO SO, BUT THESE
  

 8   ARE THE PAGES WE HAVE USED?
  

 9      A.  MR. ENGLISH, ARE WE OFF A YEAR, PERHAPS?
  

10      Q.  I THINK WE ARE OFF EXACTLY A YEAR.
  

11      A.  IS THAT WHAT IT IS?
  

12      Q.  I THINK IT'S 2006.
  

13      A.  IT'S JUST MAKING ME A LITTLE UNCOMFORTABLE TO HAVE A
  

14   STATEMENT ATTRIBUTED TO ME.
  

15      Q.  WELL, CAN YOU LOOK AT PAGE 235?
  

16      A.  I SEE MYSELF IN THERE, YEAH.
  

17      Q.  LET'S LOOK AT LINES 20 THROUGH 24.
  

18      A.  YEAH, SO IT LOOKS LIKE WE ARE A DAY OFF.
  

19      Q.  A YEAR OFF.
  

20      A.  A YEAR OFF.
  

21      Q.  YEAH.  SO IT IS, THE HEARING OFFICER KRUG SPECIFICALLY
  

22   SAYS HE WANTS TO, "HERE'S A DOCUMENT THAT'S ENTITLED
  

23   CONSOLIDATED PUBLIC HEARING TO CONSIDER AMENDMENTS AND
  

24   TESTIMONY OF TOM WEGNER, JUNE 1, 2006."
  

25          SO DOES THAT HELP YOU AND DO YOU BELIEVE THAT IT IS
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 1   2006?
  

 2      A.  I DO.  THANK YOU.
  

 3      Q.  THANK YOU.
  

 4      A.  THANK YOU.
  

 5      Q.  YOU'RE WELCOME, AND THANK YOU.  AND YOU GAVE THIS
  

 6   TESTIMONY ON BEHALF OF LAND O'LAKES, CORRECT?
  

 7      A.  CORRECT.
  

 8      Q.  OKAY.  AND AT THE TIME YOU GAVE THIS TESTIMONY, LAND
  

 9   O'LAKES STILL OWNED PLANT THAT IT LATER SOLD SAPUTO AND THE
  

10   PLANT IN TULARE THAT YOU CLOSED IN 2010, CORRECT?
  

11      A.  WE WERE STILL OPERATING BOTH, CORRECT.
  

12      Q.  OKAY.  IF YOU WOULD LIKE, YOU CERTAINLY ARE ENTITLED
  

13   TO, AND WELCOME TO, READ THE ENTIRE -- YOUR HONOR, I HAVE
  

14   ATTACHED PAGES 234 THROUGH 255, AND IF HE IS CERTAINLY ENTITLED
  

15   TO READ ALL OF IT, I HAVE NO PROBLEM WITH THAT.  I CAN POINT
  

16   HIM TO SPECIFIC PAGES, BUT IF HE WOULD LIKE TO READ ALL OF IT
  

17   BEFORE I PROCEED, I HAVE NO PROBLEM WITH THAT.
  

18       JUDGE CLIFTON:  AND YOU START WITH PAGE 229; IS THAT RIGHT?
  

19       MR. ENGLISH:  I MAY HAVE REMOVED SOME PAGES, SO MAYBE 229,
  

20   AND I GOT TO 234.
  

21       MS. FRISIUS:  THERE'S A COUPLE OF EXTRA PAGES IN THERE THAT
  

22   HAPPENED TO -- THE TESTIMONY BEGINS ESSENTIALLY ON THE -- THE
  

23   PAGE CHIP IS REFERENCING, BUT THERE'S JUST A COUPLE EXTRA IN
  

24   THERE THAT I CAN CONFORM.
  

25       JUDGE CLIFTON:  MR. BESHORE, WOULD YOU LIKE TO COME TO THE
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 1   MICROPHONE?
  

 2       MR. BESHORE:  JUST -- JUST A QUESTION.  IS THIS THE
  

 3   ENTIRETY OF MR. WEGNER'S TESTIMONY AT THAT HEARING?
  

 4       MR. ENGLISH:  I'M GETTING A NOD YES.  AND IT DOES APPEAR ON
  

 5   PAGE 255, ON LINE 18, THAT A NEW WITNESS, MR. BENJAMIN YALE,
  

 6   WAS CALLED TO THE STAND.  AND BASED UPON HOW CDFA HEARINGS RUN,
  

 7   AND WE HAVE HEARD THAT TESTIMONY EARLIER, I DON'T THINK PEOPLE
  

 8   GET A SECOND CHANCE TO TESTIFY.  SO I THINK THAT IT -- MAYBE WE
  

 9   HAVE EVEN OVER-INCLUDED, BECAUSE IT LOOKS LIKE WE ACTUALLY HAVE
  

10   SOME TESTIMONY IN ADDITION TO MR. WEGNER, OR DID DR. GRUEBELE
  

11   APPEAR WITH YOU AS A PANEL?
  

12       MR. WEGNER:  THAT IS CORRECT, YES.  JUST WANTED TO NOTE
  

13   THAT.
  

14   BY MR. ENGLISH:
  

15      Q.  AND IT IS LIKE ANOTHER DIFFERENCE BETWEEN USDA
  

16   HEARINGS, ALTHOUGH WE SOMETIMES HAVE DONE THIS, AND CDFA
  

17   HEARINGS IS THAT A GROUP OF WITNESSES, PROPONENTS, WOULD APPEAR
  

18   TOGETHER; IS THAT CORRECT, MR. WEGNER?
  

19      A.  YES.
  

20      Q.  BEFORE CDFA?
  

21      A.  YEP.
  

22      Q.  SO DID YOU AND DR. GRUEBELE EFFECTIVELY APPEAR TOGETHER
  

23   ON BEHALF OF LAND O'LAKES AT THAT PROCEEDING?
  

24      A.  THAT'S CORRECT.
  

25       JUDGE CLIFTON:  AND WOULD YOU SPELL --
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 1       MR. ENGLISH:  I WAS GOING TO DO THAT AND THEN ASK ANOTHER
  

 2   QUESTION.  FOR THE RECORD, DR. GRUEBELE, G-R-U-E-B-E-L-E.
  

 3   BY MR. ENGLISH:
  

 4      Q.  AND JUST VERY BRIEFLY, MR. WEGNER, CAN YOU TELL US WHO
  

 5   DR. GRUEBELE IS?
  

 6      A.  DR. GRUEBELE IS A CONSULTANT TO LAND O'LAKES.
  

 7      Q.  AND A DAIRY ECONOMIST?
  

 8      A.  A DAIRY ECONOMIST.
  

 9      Q.  WITH A PH.D.?
  

10      A.  HE HAS A PH.D., I BELIEVE.
  

11      Q.  IN ECONOMIC, AGRICULTURAL ECONOMICS?
  

12      A.  I BELIEVE SO.
  

13      Q.  OKAY.  SO JUST, I'M TRYING TO ANSWER MR. BESHORE'S
  

14   QUESTIONS AS CLEARLY AS I CAN.
  

15          IT LOOKS LIKE ON PAGE 253, SO WE HAVE OVER-INCLUDED ON
  

16   THE BACK END.  ON PAGE, ON LINE 19, HEARING OFFICER KRUG
  

17   EXCUSES THE WITNESSES, WHICH WOULD BE MR. WEGNER AND
  

18   DR. GRUEBELE.  DOES THAT SOUND CORRECT?
  

19      A.  YES.
  

20      Q.  SO DO YOU -- HOW DO YOU -- DO YOU WANT ME TO JUST ASK
  

21   SPECIFIC QUESTIONS?  DO YOU WANT IT READ THE WHOLE THING
  

22   THROUGH, MR. WEGNER?
  

23      A.  WHY DON'T WE SEE WHAT YOU ARE SELECTING AND I'LL JUST
  

24   MAKE SURE THAT THE CONTEXT IS ACCURATE.  I'M COMFORTABLE WITH
  

25   THAT.

1626



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1      Q.  AND I HAVE NO PROBLEM WITH YOUR, AS I SAY, THE ENTIRE
  

 2   THING WILL BE IN.  BUT I HAVE NO PROBLEM WITH YOUR SAYING,
  

 3   "MR. ENGLISH, YOU NEED TO LOOK AT TWO LINES UP OR THREE LINES
  

 4   DOWN," OR ANYTHING LIKE THAT?
  

 5      A.  LET'S GIVE IT A TRY.
  

 6      Q.  OKAY.  SO TURNING TO PAGE 240, ON LINES 17 THROUGH 21,
  

 7   YOU TESTIFIED, FIRST, THAT "IT IS NOT SURPRISING TO FIND THE
  

 8   STATE'S PLANT CAPACITY AS BEING PRESSURED."  CORRECT?
  

 9      A.  YES.
  

10      Q.  AND THEN YOU TESTIFY, "WE HAVE HEARD REPORTS OF
  

11   DISTRESSED MILK GETTING DUMPED" --
  

12       JUDGE CLIFTON:  I'M SORRY, I THINK THE RECORD WILL BE
  

13   BETTER IF YOU READ THE WHOLE SENTENCE, IF YOU DON'T MIND.
  

14       MR. ENGLISH:  I APPRECIATE THAT, YOUR HONOR.  YOU ARE
  

15   ABSOLUTELY CORRECT.
  

16       JUDGE CLIFTON:  OKAY.
  

17       MR. ENGLISH:  SO STARTING ON LINE 17, "WITH THIS VOLUME
  

18   INCREASE," WELL, ACTUALLY, YOUR HONOR, THANK YOU, YOUR HONOR
  

19   LET ME GO BACK FURTHER, AND GO BACK TO LINE 10.
  

20       JUDGE CLIFTON:  VERY GOOD.
  

21       MR. ENGLISH:  BECAUSE THERE'S A HEADING CALLED, "CAPACITY
  

22   ISSUES COLON:"
  

23           MR. WEGNER, COULD YOU READ YOUR TESTIMONY FROM LINES 11
  

24   THROUGH 21 FROM THE 2006 TRANSCRIPT?
  

25       MR. WEGNER:  YES.
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 1                AS YOU WELL KNOW, CALIFORNIA MILK PRODUCTION HAS
  

 2                BEEN INCREASING VERY RAPIDLY.  FEBRUARY 2006 MILK
  

 3                PRODUCTION INCREASED BY 6.7 PERCENT AND MARCH
  

 4                PRODUCTION INCREASED 6.2 PERCENT OVER 2005 LEVELS.
  

 5                THE PRODUCTION INCREASE IN THESE TWO MONTHS ALONE
  

 6                IS ENOUGH TO FILL A 6 MILLION POUND PLANT PER DAY
  

 7                -- A 6 MILLION POUND PER DAY PLANT.
  

 8                WITH THIS VOLUME INCREASE, IT IS NOT SURPRISING TO
  

 9                FIND THAT THE STATE'S PLANT CAPACITY IS BEING
  

10                PRESSURED.  WE HAVE HEARD REPORTS OF DISTRESSED
  

11                MILK GETTING DUMPED BECAUSE OF PLANTS BEING TOO
  

12                FULL TO PROCESS THE MILK.
  

13   BY MR. ENGLISH:
  

14      Q.  AND THEN JUST CONTINUING, THE SENTENCE, I DON'T NEED
  

15   THE SECOND PART, THE SENTENCE CONTINUES ON LINE 22, AND THE
  

16   FIRST TWO WORD ON LINE 23.
  

17      A.  "THE RELATIVELY NEW CPI PLANT IS OPERATING AT FULL
  

18   CAPACITY."
  

19      Q.  IS THAT CPI PLANT THAT YOU ARE REFERRING TO ON LINES 22
  

20   AND 23, THE PLANT THAT YOU LATER SOLD TO SAPUTO?
  

21      A.  THAT'S CORRECT.
  

22      Q.  SO THEN ON PAGE 241, COULD YOU READ LINES 1 THROUGH 14?
  

23      A.  YES.
  

24                MEANWHILE, THERE'S BEEN A LOSS OF PLANT CAPACITY
  

25                IN CALIFORNIA.  THE RECENT PLANT CLOSINGS INCLUDE:
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 1                IN 2005, THE GUSTINE PLANT THAT HANDLED 30 LOADS
  

 2                PER DAY, CLOSED.
  

 3                IN 2004, THE DFA PLANT THAT HANDLED 20 LOADS PER
  

 4                DAY, CLOSED.
  

 5                IN 2003, THE SORRENTO PLANT THAT HANDED 32 LOADS
  

 6                PER DAY, CLOSED.
  

 7                AND IN 2002, THE SUPREMA PLANT THAT HANDLED 26
  

 8                LOADS PER DAY, CLOSED.
  

 9   I'M SORRY, DID YOU WANT ME TO GO FURTHER?  I FORGET WHICH LINE.
  

10      Q.  YES, I WOULD LIKE YOU ACTUALLY TO GO THROUGH LINE 21.
  

11   THE WHOLE, FINISH THE SECTION ON CAPACITY ISSUES.
  

12       MR. WEGNER:
  

13                THE TOTAL PLANT CAPACITY LOST AMOUNTS TO 108 LOADS
  

14                PER DAY, OR ABOUT 5.5 MILLION POUNDS OF MILK PER
  

15                PAY.  THIS IS ROUGHLY THE CAPACITY OF THE CPI
  

16                PLANT IN TULARE.  THIS VOLUME OF LOST PLANT
  

17                CAPACITY IS SIGNIFICANT IN LIGHT OF THE CONTINUED
  

18                GROWTH OF CALIFORNIA'S MILK SUPPLY.  ANY
  

19                ADDITIONAL LOSS IN PLANT CAPACITY WOULD PUT MORE
  

20                STRESS ON THE MILK PROCESSING SECTOR.
  

21
  

22                WITHOUT A SIGNIFICANT ADJUSTMENT IN THE MAKE
  

23                ALLOWANCES, INCLUDING WHEY, IT WOULD NOT BE
  

24                SURPRISING TO OBSERVE FURTHER DECREASES IN PLANT
  

25                CAPACITY IN CALIFORNIA.
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 1   BY MR. ENGLISH:
  

 2      Q.  NOW, WE'LL STOP READING FOR A MOMENT.  IS IT YOUR
  

 3   RECOLLECTION THAT AS A RESULT OF THIS PROCEEDING, THERE WAS AN
  

 4   ADJUSTMENT MADE TO THE WHEY FACTOR?
  

 5      A.  I'M TRYING TO RECALL IF THERE WAS.  I DON'T THINK SO,
  

 6   BUT I'M NOT ABSOLUTELY POSITIVE.  BECAUSE WHAT I'M TRYING TO
  

 7   RECALL IS IF THIS WAS THE HEARING WHERE THE FIXED FACTOR CAME
  

 8   INTO PLAY AFTER THIS.
  

 9      Q.  THERE WERE A NUMBER OF CHANGES AND YOU DON'T
  

10   NECESSARILY RECALL AND THAT'S --
  

11      A.  NOT RIGHT OFF THE TOP OF MY HEAD.
  

12      Q.  THAT'S UNDERSTANDABLE.  I'M NOT TRYING TO -- OKAY.
  

13      A.  YEAH.
  

14      Q.  SO NOW, UNFORTUNATELY, WE DIDN'T PULL DOWN THE
  

15   ATTACHMENT.  WE'LL HAVE TO DEAL WITH THAT.  BUT ON PAGE 242,
  

16   COULD YOU READ THOSE LINES 8 THROUGH 14?
  

17       MR. WEGNER:
  

18                TO HIGHLIGHT, THE ADDITION OF THE WHEY FACTOR IN
  

19                THE CLASS 4B FORMULA HAS BEEN COSTLY TO LAND
  

20                O'LAKES.  THE ACCOMPANYING CHART, WHICH IS AT THE
  

21                END OF THE TESTIMONY LABELED ATTACHMENT A, SHOWS
  

22                THE DISPARITY IN THE DISTRIBUTION OF BENEFITS FROM
  

23                THE INCREASED CLASS 4B PRICES TO LAND O'LAKES
  

24                PRODUCERS AND PRODUCERS OUTSIDE OF LAND O'LAKES.
  

25           THAT'S LINE 14, MR. ENGLISH.
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 1       MR. ENGLISH:  YES, I UNDERSTAND.  SO PART OF WHAT I'M DOING
  

 2   IS GOING AHEAD AND TRYING TO FIGURE OUT AND TRYING TO NOT UNDER
  

 3   HAVE YOU -- SO IF YOU COULD READ FROM LINE 20 ON PAGE 242, OVER
  

 4   TO PAGE 243, LINE 15.
  

 5       MR. WEGNER:  LINE 20 ON 242.
  

 6       MR. ENGLISH:  LINE 20 ON 242.
  

 7       MR. WEGNER:  TO LINE 15 ON 243.
  

 8                LAND O'LAKES MEMBERS -- EXCUSE ME -- LAND O'LAKES
  

 9                MEMBER-OWNERS, TOOK THE FINANCIAL RISK OF BUILDING
  

10                A NEW MODERN CHEESE FACILITY IN CALIFORNIA.  WE
  

11                REALIZED THE RISKS INVOLVED IN BUILDING A NEW
  

12                PLANT, INCLUDING PRODUCT QUALITY, START UP
  

13                PROBLEMS, RUNNING AT LESS THAN FULL CAPACITY, AND
  

14                OTHER OPERATIONAL CHALLENGES.
  

15
  

16                BUT IN OUR CASE, THERE TURNED OUT TO BE
  

17                SIGNIFICANT RISK ASSOCIATED WITH THE CHANGE IN THE
  

18                CLASS 4B FORMULA INVOLVING THE ADDITION OF A WHEY
  

19                FACTOR.  THE ADDITION OF THE WHEY FACTOR HAS
  

20                INCREASED THE COST OF MILK -- HAS INCREASED THE
  

21                COST OF MILK.
  

22
  

23                WHEN LAND O'LAKES MADE THE DECISION TO BUILD A NEW
  

24                CHEESE PLANT, THE WHEY FACTOR WAS NOT INCLUDED IN
  

25                THE CLASS 4B FORMULA.  HOWEVER, THE ADDITION OF
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 1                THE WHEY FACTOR HAD A DIRECT IMPACT ON THE RETURN
  

 2                OF INVESTMENT.  THE ADDITION OF THE WHEY FACTOR
  

 3                COMBINED WITH INADEQUATE MAKE ALLOWANCES, LED
  

 4                DIRECTLY TO INADEQUATE RETURNS ON INVESTMENT FROM
  

 5                OUR NEW CHEESE OPERATIONS AND LOSSES EXPERIENCED
  

 6                BY LAND O'LAKES MEMBERS.  THIS CHANGE IN THE
  

 7                GROUND RULES FOR THE CLASS 4B FORMULA HAS HAD A
  

 8                DIRECT IMPACT ON ALL OF CALIFORNIA'S CHEESE
  

 9                PLANTS.
  

10       MR. ENGLISH:  I'M GOING TO HAVE YOU READ JUST ONE MORE
  

11   SECTION, THEN I'M GOING TO MOVE ADMISSION, THEN WE CAN MOVE TO
  

12   A DIFFERENT AREA.
  

13           ON PAGE 244, COULD YOU READ LINE 16 THROUGH 25?
  

14       MR. WEGNER:
  

15                ADDITIONALLY, CALIFORNIA MANUFACTURING PLANTS FACE
  

16                DIFFERENT AND SOMETIMES HIGHER LEVEL OPERATING
  

17                COSTS THAN COSTS FACED BY PLANTS IN OTHER STATES.
  

18                ENVIRONMENT, LABOR, TRANSPORTATION AND ENERGY
  

19                COSTS ARE ALL AREAS WHERE THE UPPER MIDWEST
  

20                OPERATIONS MAY HAVE A SIGNIFICANT COST ADVANTAGE
  

21                OVER MANUFACTURING OPERATIONS IN CALIFORNIA.  THE
  

22                CHALLENGES ASSOCIATED WITH THE CONSTRUCTION OF A
  

23                NEW PLANT, SUCH AS OBTAINING PERMITS, IS LIKELY
  

24                MORE COSTLY IN CALIFORNIA THAN CONSTRUCTING A
  

25                SIMILAR OPERATION IN OTHER STATES.
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 1   BY MR. ENGLISH:
  

 2      Q.  SO SIMILAR TO A PROCEEDING LIKE THIS, THIS TESTIMONY
  

 3   WAS GIVEN UNDER OATH?
  

 4      A.  CORRECT.
  

 5      Q.  OKAY.  AND YOU TESTIFIED TRULY AND CORRECTLY WHEN YOU
  

 6   GAVE THIS TESTIMONY, CORRECT?
  

 7      A.  I DID.
  

 8      Q.  I MOVE ADMISSION OF EXHIBIT 36, YOUR HONOR.
  

 9       JUDGE CLIFTON:  DOES ANYONE WISH TO QUESTION THE WITNESS
  

10   BEFORE DETERMINING WHETHER YOU HAVE ANY OBJECTION TO ITS BEING
  

11   ADMITTED?  NO ONE.
  

12           IS THERE ANY OBJECTION TO THE ADMISSION INTO EVIDENCE
  

13   OF EXHIBIT 36?  THERE IS NONE.  EXHIBIT 36 IS ADMITTED INTO
  

14   EVIDENCE.
  

15           (THEREAFTER, EXHIBIT 36 WAS
  

16            RECEIVED INTO EVIDENCE.)
  

17   BY MR. ENGLISH:
  

18      Q.  AS WE HAVE ALREADY HEARD, THAT WASN'T THE LAST TIME
  

19   THAT CDFA TOOK UP THE ISSUE OF THE WHEY FACTOR, CORRECT?
  

20      A.  CORRECT.
  

21      Q.  THERE WAS, IN FACT, A HEARING IN THE FALL OF 2007,
  

22   DEALING WITH A NUMBER OF THE SAME ISSUES AS THE HEARING IN
  

23   2006; IS THAT CORRECT?
  

24      A.  YES, THERE WAS.
  

25      Q.  AND YOU TESTIFIED AT THAT PROCEEDING?
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 1      A.  I THINK SO.
  

 2      MR. ENGLISH:  I APOLOGIZE, I STAND CORRECTED.  MOVE BACK TO
  

 3   EXHIBIT 36, YOUR HONOR.  I DON'T -- I DON'T WANT TO HAVE HIM
  

 4   READ THE ENTIRE TESTIMONY IN, BUT -- COULD YOU GO BACK TO
  

 5   EXHIBIT 36, PAGE 245 FOR A MOMENT?
  

 6       MR. WEGNER:  OKAY.
  

 7       MR. ENGLISH:  LINES 1 THROUGH 13, IF YOU COULD READ THOSE
  

 8   ON PAGE 245?
  

 9       MR. WEGNER:
  

10                WE HAVE STATED PREVIOUSLY THAT THE HANDLERS WHOSE
  

11                MILK IS DEPOOLED DO NOT HAVE TO SHARE THE CLASS
  

12                III REVENUE WITH OTHER PROPOSALS.
  

13       MR. ENGLISH:  IS THAT PROPOSAL OR PRODUCERS?
  

14       MR. WEGNER:  PRODUCERS.
  

15                THIS CANNOT BE DONE IN THE SAME WAY IN CALIFORNIA.
  

16                OUR TESTIMONY AT THE JANUARY 31ST, 2005, HEARING,
  

17                CLEARLY IDENTIFIED THE POSITIVE BENEFITS OF
  

18                DEPOOLING BY CHEESE PLANTS IN FEDERAL ORDER
  

19                MARKETS.  THE ABILITY TO DEPOOL PROVIDES CHEESE
  

20                PLANTS IN FEDERAL ORDER MARKETS A SIGNIFICANT
  

21                ADVANTAGE OVER CALIFORNIA CHEESE PLANTS.  IN LIGHT
  

22                OF THE THESE ADVANTAGES, WE ARE NOT SURPRISED TO
  

23                OBSERVE THAT HILMAR RECENTLY CHOSE TO BUILD THEIR
  

24                NEW CHEESE PLANT IN TEXAS OVER CALIFORNIA, AND
  

25                THAT GLANBIA CHOSE TO BUILD IN NEW MEXICO OVER
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 1                CALIFORNIA.
  

 2       MR. ENGLISH:  OKAY.  I BELIEVE NOW I'M DONE WITH EXHIBIT
  

 3   36.
  

 4       JUDGE CLIFTON:  I SUGGEST A WAY TO DEAL WITH EXHIBIT 36.
  

 5   I'M GOING TO SAY THIS AND SEE WHAT YOU ALL THINK OF IT.  I
  

 6   THINK WE SHOULD HAVE MS. FRISIUS PUT A STICKY NOTE ON THE COVER
  

 7   PAGE WITH THE WORDS "PROBABLY JUNE 1, 2006."
  

 8       MR. ENGLISH:  I HAVE NO PROBLEM.  I THINK IT ACTUALLY IS,
  

 9   BUT I UNDERSTAND THE NATURE OF THE PROBLEM, YOUR HONOR.  I
  

10   THINK THE WITNESS ADOPTED THE IDEA THAT IT WAS JUNE 1, 2006,
  

11   BUT I HAVE NO PROBLEM WITH WHATEVER APPROACH YOU WANT TO COME
  

12   UP WITH.
  

13       JUDGE CLIFTON:  WHAT DO THE REST OF YOU THINK?  I'M
  

14   THINKING THE STICKY NOTE, AND I'LL PUT MY INITIALS ON IT.  I'LL
  

15   PUT MY INITIALS, THAT WAY WE'RE NOT ALTERING THE DOCUMENT, IT
  

16   JUST -- IT JUST MAKES SENSE THAT THAT'S WHAT IT IS.
  

17       MR. ENGLISH:  I UNDERSTAND.  ALTERING THE DOCUMENT IS THE
  

18   PROBLEM.  I GET IT NOW.  TOOK ME A SECOND.  I APOLOGIZE.  I
  

19   ENDORSE YOUR IDEA.
  

20       JUDGE CLIFTON:  OKAY.  DOES ANYONE HAVE ANY PROBLEM IF I DO
  

21   THAT WITH THE TWO RECORD COPIES?  ALL RIGHT.  SO I'LL PROVIDE
  

22   THE STICKY NOTES TO MS. FRISIUS TO AFFIX TO EXHIBIT 36 SO THAT
  

23   EVERYTHING THAT'S ON PAGE 1 IS STILL VISIBLE, AND MY STICKY
  

24   NOTE IS IN ADDITION.  OKAY.  AND THEN YOU HAVE HANDED US
  

25   SOME --
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 1       MR. ENGLISH:  I HAVE NOW HANDED YOU WHAT I WOULD LIKE TO
  

 2   HAVE MARKED AS EXHIBIT 37, ANOTHER PUBLIC TRANSCRIPT -- ANOTHER
  

 3   TRANSCRIPT LABELED, "PUBLIC HEARING, STATE OF CALIFORNIA,
  

 4   DEPARTMENT OF FOOD AND AGRICULTURE DAIRY MARKETING BRANCH,
  

 5   DEPARTMENT OF FOOD AND AGRICULTURE, SACRAMENTO, CALIFORNIA,
  

 6   DATED:  WEDNESDAY, OCTOBER 10, 2007."
  

 7           AND IT IS COVER SHEET, AND THEN THE PAGES 102, WHERE
  

 8   YOU WILL SEE ON LINE 23, MR. WEGNER, STATING HIS NAME.  AND ON
  

 9   127 HE IS EXCUSED ON PAGE 2, AND THE NEXT WITNESS IS
  

10   DR. SCHIEK.  SO 102 TO 127.  SO IN ADVANCE, IT IS THE ENTIRE
  

11   TESTIMONY OF MR. WEGNER IN A HEARING HELD A YEAR AND FOUR
  

12   MONTHS AFTER THE 2006 HEARING.
  

13       JUDGE CLIFTON:  I SURELY WOULD HAVE LIKED DR. SCHIEK'S
  

14   TESTIMONY TO BE THERE.
  

15       MR. ENGLISH:  I'M SURE IT CAN BE PROVIDED.
  

16       JUDGE CLIFTON:  I THINK IT IS A GOOD PLAN.  ALL RIGHT.  GO
  

17   AHEAD, THEN, MR. ENGLISH.
  

18       MR. ENGLISH:  SO I WOULD LIKE THAT TO BE MARKED AS
  

19   EXHIBIT 37, YOUR HONOR.
  

20       JUDGE CLIFTON:  IT WILL BE.
  

21            (THEREAFTER, EXHIBIT 37 WAS MARKED
  

22            FOR IDENTIFICATION.)
  

23   BY MR. ENGLISH:
  

24      Q.  MR. WEGNER, DO YOU REMEMBER TESTIFYING AT A FURTHER
  

25   HEARING, THIS ONE IN OCTOBER OF 2007?
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 1      A.  I DO.
  

 2      Q.  BEFORE CDFA?
  

 3      A.  YES.
  

 4      Q.  AND AGAIN, YOU WERE TESTIFYING ON BEHALF OF
  

 5   LAND O'LAKES?
  

 6      A.  YES.
  

 7      Q.  AND AGAIN, YOU WERE DOING SO UNDER OATH, EVEN AS YOU
  

 8   ARE TODAY?
  

 9      A.  CORRECT.
  

10      Q.  AND THE INFORMATION YOU PROVIDED WAS TRUE AND CORRECT?
  

11      A.  IT WAS.
  

12      Q.  SO STARTING ON PAGE 104, IF YOU COULD READ LINES 3 OF
  

13   104, OVER TO PAGE 105, LINE 22.
  

14      A.  YES, I CAN.
  

15      Q.  GOOD.
  

16       MR. WEGNER:
  

17                LAND O'LAKES IS VERY CONCERNED ABOUT THE APPARENT
  

18                LACK OF MANUFACTURING CAPACITY IN CALIFORNIA AND
  

19                BELIEVES THAT THE DEPARTMENT NEEDS TO MAKE CHANGES
  

20                TO THE CLASS 4A AND 4B FORMULAS TO ENCOURAGE
  

21                INVESTMENT IN THE DEVELOPMENT OF ADDITIONAL
  

22                MANUFACTURING CAPACITY IN THE STATE.
  

23
  

24                I'M HERE TO TESTIFY IN SUPPORT OF OUR ALTERNATIVE
  

25                PROPOSAL FILED WITH THE DEPARTMENT ON
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 1                SEPTEMBER 25TH, 2007, INVOLVING THE MAKE
  

 2                ALLOWANCES, AND/OR, PRICE ADJUSTERS -- AS OPPOSED
  

 3                TO PRIZE ADJUSTERS -- FOR BUTTER, NONFAT DRY MILK,
  

 4                CHEESE, WHEY, BASED UPON THE WEIGHTED AVERAGE OF
  

 5                COST INFORMATION AND OTHER DATA SUPPLIED BY THE
  

 6                DEPARTMENT.
  

 7
  

 8                PROPOSAL SUMMARY.  REGARDING THE 4A FORMULA,
  

 9                LAND O'LAKES RECOMMENDS THAT THE DEPARTMENT
  

10                MAINTAIN THE CURRENT BUTTER MAKE ALLOWANCE OF 15.6
  

11                CENTS PER POUND.  CONCERNING THE PRICE ADJUSTER,
  

12                WE RECOMMEND THAT THE DEPARTMENT USE THE SIMPLE
  

13                DIFFERENCE BETWEEN THE CHICAGO MERCANTILE EXCHANGE
  

14                BUTTER PRICE AND THE PRICES RECEIVED BY CALIFORNIA
  

15                PROCESSORS FOR TWELVE MONTHS, ENDING AUGUST 2007.
  

16                WE RECOMMEND INCREASING THE FOB PRICE ADJUSTER FOR
  

17                BUTTER FROM THE CURRENT LEVEL OF 1.68 CENTS TO
  

18                2.08 CENTS.
  

19   BY MR. ENGLISH:
  

20      Q.  LET ME INTERRUPT YOU THERE FOR A SECOND, JUST TO MAKE
  

21   THIS A LITTLE MORE INTERESTING AND LESS TEDIOUS.
  

22          ON LINES 21 TO 23 YOU REFERENCED FOB PRICE ADJUSTER.
  

23   SO AT THE TIME OF THE HEARING, THERE ALREADY WAS AN FOB PRICE
  

24   ADJUSTER, CORRECT?
  

25      A.  CORRECT.
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 1      Q.  OKAY.  AND TO BE CLEAR FOR THE RECORD, WHAT WAS THAT
  

 2   FOB?  WHAT DOES THAT MEAN?  FREE ON BOARD?
  

 3      A.  IT MEANS FREE ON BOARD.
  

 4      Q.  WHAT DOES IT MEAN TO HAVE A PRICE ADJUSTER OF 1.6
  

 5   CENTS?
  

 6      A.  THE 1.6 CENTS MEANS THAT THE 4A PRICE IS REDUCED
  

 7   THROUGH THE FORMULA BY THE FOB PRICE ADJUSTER.
  

 8      Q.  AND THAT IS TO SAY, THE CHICAGO MERCANTILE EXCHANGE
  

 9   PRICE, LESS THE 1.68 CENTS?
  

10      A.  I BELIEVE SO.  I DON'T HAVE THE CALCULATION RIGHT IN
  

11   FRONT OF ME, BUT I THINK THAT MAY BE IT.
  

12      Q.  AND YOU WERE TESTIFYING TO INCREASE THAT TO 2.8 CENTS,
  

13   CORRECT?
  

14      A.  I WAS.
  

15      Q.  OKAY.  AND YOU WERE DOING SO BECAUSE THE WHOLESALE
  

16   VALUE OF CHEESE IN CALIFORNIA WAS LESS THAN WHEN IT WAS
  

17   DELIVERED IN CHICAGO?
  

18      A.  ACTUALLY, I THINK WE'RE SPEAKING OF THE 4A PRICE HERE.
  

19      Q.  I'M SORRY, I'M SORRY, I APOLOGIZE.  I GET CONFUSED
  

20   BETWEEN 4A AND 4B, AND III AND IV.  SO AS TO NONFAT DRY MILK,
  

21   THE VALUE OF NONFAT DRY MILK, IN YOUR VIEW, WAS LESS IN
  

22   CALIFORNIA THAN IT WAS IN CHICAGO; IS THAT CORRECT?
  

23      A.  I BELIEVE THIS IS SPEAKING TO ANOTHER PIECE OF THE 4A
  

24   FORMULA.
  

25      Q.  OKAY.  BUTTER, I APOLOGIZE.
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 1      A.  WOULD YOU LIKE TO REPHRASE YOUR QUESTION?
  

 2      Q.  I'LL GET THERE YET.
  

 3      A.  I'M JUST ASKING FOR PRECISION.
  

 4      Q.  NO, I UNDERSTAND.  AND YOU ARE ABSOLUTELY CORRECT.
  

 5      A.  THAT'S ALL I'M ASKING, JUST MAKE THE RECORD CLEAR.
  

 6      Q.  YOU ARE ABSOLUTELY RIGHT, THE RECORD SHOULD BE CLEAR.
  

 7       JUDGE CLIFTON:  MR. ENGLISH, WHILE MR. WEGNER IS EXPLAINING
  

 8   HIMSELF, PLEASE DON'T INTERRUPT HIM.
  

 9       MR. ENGLISH:  I UNDERSTAND, AND I APPRECIATE THE
  

10   CORRECTIONS, MR. WEGNER.
  

11   BY MR. ENGLISH:
  

12      Q.  SO WE'RE TALKING ABOUT BUTTER.  AND SO THE VALUE OF
  

13   BUTTER, YOU WERE TESTIFYING, HAD A LOWER VALUE IN CALIFORNIA
  

14   THAN IT DID IN CHICAGO?
  

15      A.  I THINK WHAT THIS REPRESENTS IS THE CDFA'S SURVEY OF
  

16   THESE PRICES, AND THE SURVEY PRICES SPEAK FOR THEMSELVES.
  

17      Q.  BUT AS A RESULT OF THOSE SURVEY PRICES THAT SPOKE FOR
  

18   THEMSELVES, YOU WERE ADVOCATING AN INCREASE IN THE FOB PRICE
  

19   ADJUSTER FROM 1.68 TO 2.8?
  

20      A.  THAT'S CORRECT.
  

21      Q.  THAT WOULD MEAN THAT THE PRICE SURVEYS WERE INDICATING
  

22   THAT A GAP BETWEEN THE PRICE SURVEYS IN CALIFORNIA AND THE CME
  

23   WAS LARGER THAN WAS USED BY 1.68 CENTS, CORRECT?
  

24      A.  THAT'S WHAT I WOULD GUESS.  THAT'S WHAT I WOULD SURMISE
  

25   FROM THIS, EXCUSE ME.  I DON'T HAVE THE ACTUAL DATA HERE, BUT I
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 1   THAT'S THE CASE.
  

 2      Q.  SO YOU CAN CONTINUE NOW, ON LINE 24 OF 104, OVER TO
  

 3   PAGE 105, LINE 22, PLEASE.
  

 4       MR. WEGNER:
  

 5                FOR NONFAT DRY MILK, LAND O'LAKES RECOMMENDS THAT
  

 6                THE MAKE ALLOWANCE BE INCREASED FROM THE CURRENT
  

 7                16 CENTS PER POUND TO 16.64 CENTS PER POUND, WHICH
  

 8                MAINTAINS THE WEIGHTED AVERAGE MANUFACTURING COSTS
  

 9                FOR NONFAT DRY MILK IN THE MOST RECENT CDFA COST
  

10                SURVEY.
  

11
  

12                REGARDING THE 4B FORMULA, LAND O'LAKES RECOMMENDS
  

13                THE DEPARTMENT INCREASE THE CHEESE MAKE ALLOWANCE
  

14                FROM 17.8 CENTS TO 19.88 CENTS, REFLECTING THE
  

15                WEIGHTED AVERAGE MANUFACTURING COST FOR CHEESE
  

16                FROM THE MOST RECENT CDFA COST SURVEY.  WE
  

17                RECOMMEND NO CHANGES IN THE FOB PRICE ADJUSTER FOR
  

18                CHEESE, SINCE THE FOB PRICE ADJUSTER MATCHES THE
  

19                MOST CURRENT 24-MONTH DIFFERENCE BETWEEN THE CME
  

20                PRICE AND THE PRICE THAT'S RECEIVED BY CALIFORNIA
  

21                CHEESE PLANTS.
  

22
  

23                WE RECOMMEND THAT THE DRY WHEY MAKE ALLOWANCE BE
  

24                BASED UPON THE DIFFERENCE BETWEEN THE CURRENT DRY
  

25                WHEY MAKE ALLOWANCE AND THE CURRENT MAKE ALLOWANCE
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 1                FOR NONFAT DRY MILK.  THE CURRENT DIFFERENCE
  

 2                BETWEEN THE TWO MAKE ALLOWANCES IS 10.7 CENTS,
  

 3                26.7 CENTS WHEY MAKE ALLOWANCE, MINUS 16 CENTS
  

 4                NONFAT DRY MAKE ALLOWANCE, EQUALS 10.7 CENTS.
  

 5                WE RECOMMEND THAT THIS 10.7 CENT DIFFERENCE GET
  

 6                ADDED DIRECTLY TO THE WEIGHTED AVERAGE
  

 7                MANUFACTURING COST FOR NONFAT DRY MILK OF 16.64
  

 8                CENTS, TO ARRIVE AT THE RECOMMENDED WHEY MAKE
  

 9                ALLOWANCE OF 27.34 CENTS PER POUND.
  

10   BY MR. ENGLISH:
  

11      Q.  SO GOING BACK NOW TO THE DISCUSSION OF FOB.  AND THIS
  

12   TIME, IT IS CHEESE, CORRECT, FOR LINES 8 TO 12?
  

13      A.  IS THAT A QUESTION?
  

14      Q.  YES.  AT THIS TIME, THE ADJUSTMENT, THE TESTIMONY YOU
  

15   HAD ON PAGE 105 FROM 8 TO 12 IS ABOUT AN FOB PRICE ADJUSTER FOR
  

16   CHEESE, CORRECT?
  

17      A.  IT IS.
  

18      Q.  OKAY.  SO YOU ARE SAYING YOU ARE NOT ASKING IT TO BE
  

19   CHANGED, BUT NONETHELESS THERE WAS AN FOB PRICE ADJUSTER FOR
  

20   CHEESE AT THAT TIME, CORRECT?
  

21      A.  YES, THERE WAS.
  

22      Q.  AND YOU WERE IN FAVOR OF IT REMAINING THE SAME,
  

23   CORRECT?
  

24      A.  WE ADVOCATED REMAINING AT THE SAME LEVEL.
  

25      Q.  OKAY.  AND THAT'S BECAUSE THERE WAS A DIFFERENCE
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 1   BETWEEN THE CME PRICE FOR CHEESE AND THE PRICE THAT'S RECEIVED
  

 2   BY CALIFORNIA CHEESE PLANTS, CORRECT?
  

 3      A.  THAT IS WHY THE FOB ADJUSTER EXISTS, IS THAT YOUR
  

 4   QUESTION?
  

 5      Q.  THAT'S WHY YOU TESTIFIED IN FAVOR OF IT, CORRECT?
  

 6      A.  IS THAT WHY THERE'S AN FOB ADJUSTER, IS THAT YOUR
  

 7   QUESTION?
  

 8      Q.  NO, I'M ASKING IF THAT'S WHY YOU TESTIFIED -- I'M NOT
  

 9   ASKING WHY IT EXISTS.  I'M ASKING WHY YOU WERE IN FAVOR OF
  

10   KEEPING IT THE SAME?
  

11      A.  BECAUSE THE 24-MONTH DIFFERENCE WAS NOT ANY DIFFERENT
  

12   THAN THE CURRENT ONE.  I'M JUST NOT UNDERSTANDING WHAT YOU ARE
  

13   ASKING.
  

14      Q.  I'M ASKING THAT YOU AGREE THAT THE VALUE OF CHEESE, THE
  

15   PRICE OF CHEESE RECEIVED BY CALIFORNIA CHEESE PLANTS, WAS LESS
  

16   THAN THE CME PRICE, CORRECT?
  

17      A.  I AGREED WITH THE FOB ADJUSTER LEVEL AS IT WAS.
  

18   CORRECT.
  

19      Q.  AND THE FOB ADJUSTER WAS ADJUSTER THAT LOWERED, NOT
  

20   RAISED THE PRICE.  THAT'S TO SAY, CME PRICES WERE HIGHER THAN
  

21   THE PRICES THAT CHEESE PLANTS GOT IN CALIFORNIA, CORRECT?
  

22      A.  CORRECT.
  

23      Q.  SO COULD YOU GO TO PAGE 109 AND READ FROM LINE 19, TO
  

24   PAGE 111, LINE 25.
  

25      A.  LINE 9, LINE 19 --
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 1      Q.  109, 19, OVER TO PAGE 111, LINE 25, THE MIDDLE OF THE
  

 2   SENTENCE THAT ENDS "MANUFACTURING CAPACITY."
  

 3      A.  OKAY.  TO CLARIFY --
  

 4       JUDGE CLIFTON:  MR. BESHORE?
  

 5       MR BESHORE:  I'M JUST WONDERING IN TERMS OF TIME, THAT'S
  

 6   TWO AND A HALF PAGES OR SO OF TRANSCRIPT.  WE HAVE GOT THE
  

 7   EXHIBIT.  I'M NOT SURE WHAT THE FUNCTION IS OF HAVING HIM READ
  

 8   IT VERBATIM INTO THE RECORD.
  

 9       JUDGE CLIFTON:  IT IS SO THAT WHEN MR. ENGLISH ASKS HIM A
  

10   QUESTION, I HAVE SOME IDEA WHAT HE'S TALKING ABOUT.
  

11       MR. ENGLISH:  AND I THINK IT TURNS OUT IT'S BEEN MORE
  

12   EFFICIENT THAN MY ASKING HIM QUESTIONS AND HAVING HIM SAY,
  

13   "WHAT DO YOU MEAN?"
  

14           SO I DON'T DISAGREE WITH MR. BESHORE.  I TRIED THE
  

15   OTHER WITH EXHIBIT 36, AND I FAILED IN MAKING IT WORK.  AND SO
  

16   I AM TRYING A DIFFERENT MODE, AND I'M -- I AM TRYING VERY HARD
  

17   NOT TO JUST HAVE WILL WHOLE TRANSCRIPT READ IN.
  

18       JUDGE CLIFTON:  I THINK THIS IS VERY USEFUL.  OKAY.
  

19           THIS IS, LIKE, TWO PAGES, THREE PAGES, BUT MR. WEGNER
  

20   MOVES THROUGH THEM QUICKLY.
  

21           SO MR. WEGNER, YOU ARE AT PAGE 109, LINE 19, YOU MAY
  

22   PROCEED.
  

23       MR. WEGNER:
  

24                TO CLARIFY, OUR CURRENT PROPOSAL WOULD ADD 10.7
  

25                CENTS TO THE POWDER MAKE ALLOWANCE TO ARRIVE AT A
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 1                MAKE ALLOWANCE FOR WHEY.  ASSUMING THAT THE
  

 2                DEPARTMENT ADOPTED OUR PROPOSED INCREASE IN THE
  

 3                MAKE ALLOWANCE FOR POWDER AND FOR WHEY AS A RESULT
  

 4                OF THIS HEARING, THEN WITH AN INDEXING APPROACH WE
  

 5                WOULD EXPECT, AS A RESULT OF FUTURE HEARINGS, THAT
  

 6                THE ABSOLUTE DIFFERENCE BETWEEN THE POWDER MAKE
  

 7                ALLOWANCE AND THE WHEY MAKE ALLOWANCE OF 10.7
  

 8                CENTS, WOULD BECOME LARGER AS TIME GOES ON.  SUCH
  

 9                A RESULT WOULD MAKE ECONOMIC SENSE BECAUSE OF THE
  

10                FACT THAT MORE WATER HAS TO BE REMOVED FROM WHEY
  

11                THAN FROM SKIM TO MAKE POWDER.  WE ARE CONFIDENT
  

12                THAT THE DEPARTMENT WILL DEVELOP AN ALTERNATIVE
  

13                METHOD OF CALCULATING THE APPROPRIATE VALUE FOR
  

14                DRY WHEY IN THE 4B FORMULA.
  

15
  

16                CAPACITY ISSUE.  AS YOU KNOW, CALIFORNIA MILK
  

17                PRODUCTION HAS BEEN INCREASING RAPIDLY IN 2007.
  

18                THROUGH AUGUST 2007, MILK PRODUCTION HAS INCREASED
  

19                4.7 PERCENT OVER 2006.  IF WE PROJECT THAT MILK
  

20                GROWTH FOR THE ENTIRE 2007 CALENDAR YEAR, WE'LL
  

21                HAVE ADDED ROUGHLY FOUR BILLION POUNDS OF
  

22                ADDITIONAL MILK.  ON A DAILY BASIS, THIS INCREASE
  

23                AMOUNTS TO ABOUT FIVE MILLION POUNDS PER DAY,
  

24                WHICH NEARLY EQUALS THE INITIAL CAPACITY OF THE
  

25                NEW CDI PLANT.
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 1
  

 2                WITH THIS VOLUME INCREASE, IT IS NOT SURPRISING TO
  

 3                FIND THAT THE STATE'S PLANT CAPACITY IS BEING
  

 4                PRESSURED.  WE HAVE HEARD REPORTS OF DISTRESSED
  

 5                MILK GETTING DUMPED BECAUSE OF PLANTS BEING TOO
  

 6                FULL TO PROCESS THE ADDITIONAL MILK.
  

 7
  

 8                LOSS OF CHEESE PLANT CAPACITY.  MEANWHILE, THERE'S
  

 9                BEEN A LOSS OF CHEESE PLANT CAPACITY IN
  

10                CALIFORNIA.  THE LIST OF PLANT CLOSING AND
  

11                RECENTLY ANNOUNCED PLANS FOR CLOSING, INCLUDE:
  

12
  

13                IN 2003 -- EXCUSE ME -- IN 2002, THE SUPREMA PLANT
  

14                THAT HANDLED 26 LOADS PER DAY, CLOSED.
  

15
  

16                IN 2003, THE SORRENTO PLANT THAT HANDLED 32 LOADS
  

17                PER DAY, CLOSED.
  

18
  

19                IN 2005, THE GUSTINE PLANT THAT HANDLED 30 LOADS
  

20                PER DAY, CLOSED.
  

21
  

22                THE DFA PLANT THAT HANDLES 80 LOADS PER DAY, IS
  

23                SCHEDULED TO CLOSE BY EARLY 2008.
  

24
  

25                THE TOTAL PLANT CAPACITY LOST, AMOUNTS TO 168
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 1                LOADS PER DAY, OR ABOUT 8.5 MILLION POUNDS OF MILK
  

 2                PER DAY.  THIS IS ROUGHLY EQUAL TO THE CAPACITY OF
  

 3                TWO PLANTS THE SIZE OF THE CPI PLANT IN TULARE.
  

 4                THIS VOLUME OF LOST CHEESE PLANT CAPACITY IS
  

 5                SIGNIFICANT IN LIGHT OF THE CONTINUED GROWTH OF
  

 6                CALIFORNIA'S MILK SUPPLY.  ANY ADDITIONAL LOSS IN
  

 7                PLANT CAPACITY WOULD PUT EVEN MORE STRESS ON THE
  

 8                MILK PROCESSING SECTOR.  THE LOSS OF ADDITIONAL
  

 9                CHEESE PLANT CAPACITY IS VERY POSSIBLE IN LIGHT OF
  

10                THE RECENT DEFAULT OF THE F&A CHEESE PLANT THAT
  

11                RECEIVES APPROXIMATELY 30 LOADS PER DAY.
  

12
  

13                THE IMPACT OF THE INADEQUACY OF THE CHEESE MAKE
  

14                ALLOWANCES ARE ALREADY BEEN REALIZED IN THE
  

15                DECISIONS BY BOTH GLANBIA AND HILMAR TO BUILD NEW
  

16                CHEESE PLANTS OUTSIDE OF CALIFORNIA.  THESE TWO
  

17                PLANTS IN NEW MEXICO AND TEXAS, WOULD HAVE
  

18                PROVIDED CALIFORNIA WITH BADLY NEEDED
  

19                MANUFACTURING CAPACITY.
  

20   BY MR. ENGLISH:
  

21      Q.  SO A COUPLE OF QUESTIONS.  A FAIR BIT OF THE CAPACITY
  

22   ISSUE SEEMS TO BE VERY SIMILAR TO EXHIBIT 36, CORRECT?
  

23      A.  CORRECT.
  

24      Q.  BUT THERE'S TWO NEW THINGS.  FIRST, YOU REFERENCE THE
  

25   DFA PLANT THAT HANDLES 80 LOADS PER DAY WAS SCHEDULED SO CLOSE
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 1   BY EARLY 2008, CORRECT?
  

 2      A.  YES.
  

 3      Q.  IS THAT THE SAME -- WERE YOU HERE YESTERDAY?
  

 4      A.  I WAS.
  

 5      Q.  FOR THE TESTIMONY OF MR. HOLLON?
  

 6      A.  YES.
  

 7      Q.  WAS THE SAME PLANT THAT HE AND I DISCUSSED IN VENTURA?
  

 8      A.  CORONA I BELIEVE, IS THAT WHAT YOU ASKED?
  

 9      Q.  YES.
  

10      A.  I THINK IT WAS.
  

11      Q.  OKAY.  AND THEN ON LINES 16 THROUGH 19 OF PAGE 111, YOU
  

12   REFERENCE THE LOSS OF PLANT CAPACITY AS A RESULT OF THE DEFAULT
  

13   OF AN F&A CHEESE PLANT.  WHAT WAS THE F&A CHEESE PLANT?
  

14      A.  YOU KNOW, I CAN'T TELL YOU SPECIFICALLY.  I DON'T
  

15   RECALL EXACTLY WHAT IT WAS.  I TRUST THAT I KNEW WHAT I WAS
  

16   TALKING ABOUT AT THAT POINT, BUT AT THIS POINT, I DON'T RECALL.
  

17      Q.  NOW, BY THIS TIME, OCTOBER OF -- OCTOBER 10, 2007, HAD
  

18   YOU SOLD THE ITALIAN CHEESE PLANT TO SAPUTO?
  

19      A.  WHAT I WANT TO CHECK ON IS WHEN IT BECAME EFFECTIVE.
  

20   IT WAS RIGHT IN THAT AREA, AND I CAN'T TELL YOU FOR CERTAIN IF
  

21   IT WAS FINALIZED.  I DON'T REMEMBER AT THIS POINT.
  

22      Q.  AROUND THAT TIME?
  

23      A.  AROUND THAT TIME, IN 2007, YES.
  

24      Q.  YOU CERTAINLY WERE CONTEMPLATING IT BY THAT TIME?
  

25      A.  YES.
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 1      Q.  SO JUST A COUPLE MORE ON THIS.  IF YOU COULD TURN TO
  

 2   PAGE 121.  I'M LOOKING, STARTING AT LINE 20, AND THERE'S A
  

 3   REFERENCE TO PANEL MEMBER IKARI -- AND THAT'S SPELLED,
  

 4   I-K-A-R-I.  WHO WAS PANEL MEMBER IKARI, MR. WEGNER?
  

 5      A.  HE WAS PART OF THE CDFA PANEL.
  

 6      Q.  SO HE WAS QUESTIONING YOU; IS THAT CORRECT?
  

 7      A.  THAT'S CORRECT.
  

 8      Q.  OKAY.  SO YOUR HONOR, THE ANSWERS WILL ONLY MAKE, THIS
  

 9   IS THE ONE THAT WAS PREPARED TESTIMONY, SO THIS IS A Q AND A,
  

10   SO HIS ANSWERS WON'T MAKE SENSE UNLESS HE READS THE QUESTION.
  

11   I'M GOING TO ASK, STARTING AT PAGE 121, TO READ FROM LINE 20,
  

12   AND THEN OVER ON PAGE 122, THERE'S ANOTHER QUESTION FROM
  

13   MR. IKARI, OVER TO PAGE 123, TOP OF -- LINE 3.  SO BASICALLY
  

14   TWO QUESTIONS FROM MR. IKARI AND HIS RESPONSES, FROM 121, LINE
  

15   20, TO 123, LINE 3.
  

16          AND PLEASE INDICATE WHEN IT'S THE QUESTION, AND WHEN
  

17   IT'S YOU ANSWERING, SIR.
  

18      A.  ALL RIGHT.
  

19                PANEL MEMBER IKARI, ASKING A QUESTION.
  

20                DO YOU THINK THAT THERE'S A POSSIBILITY THAT
  

21                THERE'S ANOTHER APPROACH, ANOTHER ALTERNATIVE,
  

22                WHERE SOME VALUE FOR DRY WHEY COULD BE REFLECTED,
  

23                AND ITS A MORE STEADY CONSTANT RANGE THAN THE
  

24                CURRENT FORMULA WHERE PRODUCERS WILL GET SOME
  

25                VALUE BUT YET IT WOULD NOT CREATE FINANCIAL, YOU
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 1                KNOW, RUIN FOR SMALL CHEESE PROCESSORS?  IS THAT A
  

 2                POSSIBILITY?
  

 3
  

 4                MR. WEGNER RESPONDS:  WELL, I GUESS YOU HAVE TO
  

 5                LOOK AT WHAT YOU ARE DEALING WITH, WE'RE DEALING
  

 6                WITH, IN TERMS OF THE END-PRODUCT PRICING BOX THAT
  

 7                WE FIND OURSELVES IN HERE, THAT THE FEDERAL
  

 8                ORDER'S IN AS WELL.  WHEN YOU HAVE RUN-UPS LIKE WE
  

 9                HAVE SEEN IN WHEY PRICING AND COMPARABLE
  

10                RUN-DOWNS, THAT'S A VARIABILITY THAT GETS
  

11                TRANSMITTED TO THE PAY PRICE, AS YOU GUYS WELL
  

12                KNOW.
  

13
  

14                SO I'M NOT QUITE SURE -- I GUESS I'D NEED TO SEE
  

15                MORE DETAIL BEHIND YOUR QUESTION ABOUT WHAT WOULD
  

16                STABILIZE, IF I HEAR WHAT YOU ARE SAYING, SORT OF
  

17                THAT RETURN FROM WHEY.  THE MARKETS ARE WHAT THE
  

18                MARKETS ARE.  BUT I THINK THOSE HAVE MUCH --
  

19                THERE'S OTHER FACTORS THAT ARE ENTERING INTO WHY
  

20                THE MARKETS ARE WHERE THEY ARE.  HOW YOU CONNECT
  

21                THAT VOLATILITY TO THE PRODUCER PAY PRICE FORMULA
  

22                IS ANOTHER ISSUE, BUT IF YOU GO WITH PRODUCT
  

23                PRICING, YOU ARE GOING TO HAVE THAT VOLATILITY,
  

24
  

25                PANEL MEMBER IKARI:  QUESTION:  AM I CORRECT IN
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 1                INTERPRETING YOUR TESTIMONY AS MEANING, IF THE
  

 2                DEPARTMENT -- IF THE CURRENT FORMULA STAYED INTACT
  

 3                AND LAND O'LAKES INCREASED ITS PRODUCTION, ARE YOU
  

 4                KIND OF INDICATING TO US THAT YOU ARE NOT GOING TO
  

 5                MAKE INVESTMENT IN BUTTER AND POWDER?
  

 6       JUDGE CLIFTON:  WHOA, WHOA, START AGAIN.  START AGAIN WITH
  

 7   HIS QUESTION, PLEASE.
  

 8       MR. WEGNER:  "AM I CORRECT IN INTERPRETING" --
  

 9       JUDGE CLIFTON:  FIRST OF ALL, HE SAYS "AM I INCORRECT."  IT
  

10   DOESN'T REALLY MAKE A DIFFERENCE.
  

11       MR. WEGNER:  I BEG YOUR PARDON.
  

12                PANEL MEMBER IKARI:  AM I INCORRECT IN
  

13                INTERPRETING YOUR TESTIMONY AS MEANING THE
  

14                DEPARTMENT -- IF THE CURRENT FORMULA STAYED INTACT
  

15                AND LAND O'LAKES INCREASED ITS PRODUCTION, ARE YOU
  

16                KIND OF INDICATING TO US THAT YOU ARE GOING TO
  

17                MAKE INVESTMENTS IN BUTTER POWDER AND NOT CHEESE?
  

18
  

19                AT THIS POINT, THAT'S WHAT IT LOOKS THE BEST --
  

20       MR. ENGLISH:  WAIT, WAIT, COULD YOU SAY THAT YOU'RE THE
  

21   ONE --
  

22       MR. WEGNER:
  

23                MR. WEGNER, RESPONSE:  AT THIS POINT, THAT'S WHAT
  

24                LOOKS THE BEST, IF THE NUMBERS ARE WHAT THE
  

25                NUMBERS ARE IN TERMS OF RETURN INVESTMENT.  AND
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 1                I'M NOT SPEAKING OUT OF SCHOOL HERE, BUT THAT'S
  

 2                WHAT THE NUMBERS WOULD LEAD A RATIONAL PLANT
  

 3                DECISION MAKER TO DO, I THINK.
  

 4   BY MR. ENGLISH:
  

 5      Q.  AND, IN FACT, SO ABOUT THAT TIME, YOU WERE IN THE
  

 6   PROCESS OF, MAY HAVE ALREADY DONE, BUT YOU CERTAINLY WERE IN
  

 7   THE PROCESS OF SELLING THE ITALIAN CHEESE PLANT TO SAPUTO,
  

 8   CORRECT?
  

 9      A.  CORRECT.
  

10      Q.  AND THEN THEREAFTER, YOU CLOSED THE PLANT IN TULARE,
  

11   CORRECT?
  

12      A.  YES, SEVERAL YEARS LATER, CORRECT.
  

13      Q.  YOUR HONOR, I MOVE THE ADMISSION OF EXHIBIT 37.
  

14       JUDGE CLIFTON:  IS THERE ANYONE THAT WOULD LIKE TO ASK
  

15   QUESTIONS OF THE WITNESS BEFORE DETERMINING YOU HAVE AN,
  

16   WHETHER YOU HAVE AN OBJECTION?  THERE IS NO ONE.
  

17           DOES ANYONE OBJECT TO THE ADMISSION INTO EVIDENCE OF
  

18   EXHIBIT 37?  THERE IS NONE.  EXHIBIT 37 IS ADMITTED INTO
  

19   EVIDENCE.
  

20           (THEREAFTER, EXHIBIT 37 WAS
  

21            RECEIVED INTO EVIDENCE.)
  

22       MR. ENGLISH:  YOUR HONOR, I'M MOSTLY DONE, BUT I WANT TO
  

23   SORT OF REVIEW THINGS, AND I AM A LITTLE TIRED AT THIS POINT,
  

24   AND I THINK I WOULD BE MORE EFFICIENT AND MORE LIKELY TO FINISH
  

25   MORE QUICKLY IF WE TOOK OUR LUNCH BREAK NOW, RATHER THAN TRYING
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 1   TO ORGANIZE IT AND FIGURE IT OUT.  SO I WOULD -- I WOULD ASK
  

 2   THAT WE TAKE OUR LUNCH BREAK AT THIS TIME.
  

 3       JUDGE CLIFTON:  IS THERE ANYONE THAT OBJECTS TO THAT?  NO
  

 4   ONE.  PLEASE BE BACK READY TO GO AT 2:00.  WE GO OFF RECORD AT
  

 5   12:41.
  

 6       (WHEREUPON, THE LUNCH RECESS WAS TAKEN.)
  

 7                            ---O0O---
  

 8
  

 9
  

10
  

11
  

12
  

13
  

14
  

15
  

16
  

17
  

18
  

19
  

20
  

21
  

22
  

23
  

24
  

25
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 1         THURSDAY, OCTOBER 1, 2015 - - AFTERNOON SESSION
  

 2       JUDGE CLIFTON:  WE'RE BACK ON RECORD AT 2:04.
  

 3           MR. ENGLISH, YOU MAY RESUME.
  

 4       MR. ENGLISH:  THANK YOU, YOUR HONOR.  CHIP ENGLISH.  I HAVE
  

 5   ONE MORE DOCUMENT.
  

 6       JUDGE CLIFTON:  MS. FRISIUS, WILL THIS DOCUMENT BE EXHIBIT
  

 7   38?
  

 8       MS. FRISIUS:  YES.
  

 9       JUDGE CLIFTON:  THIS ONE WE'RE MARKING AS EXHIBIT 38.
  

10            (THEREAFTER, EXHIBIT 38 WAS MARKED
  

11            FOR IDENTIFICATION.)
  

12       MR. ENGLISH:  YOUR HONOR, WHAT I HAVE ASKED TO BE MARKED AS
  

13   EXHIBIT 38, IS ANOTHER HEARING TRANSCRIPT, STATE OF CALIFORNIA
  

14   DEPARTMENT OF FOOD AND AGRICULTURE, PUBLIC HEARING TO CONSIDER
  

15   AMENDMENTS TO THE STABILIZATION AND MARKETING PLANS FOR MARKET
  

16   MILK FOR THE NORTHERN AND SOUTHERN CALIFORNIA MARKETING AREAS,
  

17   CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE, SACRAMENTO,
  

18   CALIFORNIA, THURSDAY, JUNE 30TH, 2011.
  

19           I WOULD ASK THAT TO BE MARKED AS EXHIBIT 38.  AND
  

20   WHAT'S ATTACHED TO THE COVER SHEET ARE PAGES 32 THROUGH 69 OF
  

21   THE TRANSCRIPT.  AGAIN, LIKE THE OTHERS, THIS IS AVAILABLE ON
  

22   THE WEBSITE.  I'M SORRY, IS WHAT'S BEEN PASSED OUT BIGGER?
  

23       JUDGE CLIFTON:  YEAH, BUT THAT'S NEVER A PROBLEM.  SO WE
  

24   START WITH PAGE 26?
  

25       MR. ENGLISH:  MINE STARTS WITH PAGE 32, BECAUSE THAT'S
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 1   WHERE MR. WEGNER'S TESTIMONY STARTS.  BUT IF THE ACTUAL EXHIBIT
  

 2   IS BROADER, THEN SO BE IT.
  

 3           THE TESTIMONY OF MR. WEGNER STARTS ON PAGE 32 AND ENDS
  

 4   ON PAGE 69, HE'S EXCUSED, AND THE NEXT WITNESS, A MR. MARSH,
  

 5   FOR WESTERN UNITED DAIRYMEN WAS THEN CALLED TO THE STAND.  SO
  

 6   IT IS THE ENTIRE TESTIMONY OF MR. WEGNER FROM A DIFFERENT
  

 7   HEARING.
  

 8   BY MR. ENGLISH:
  

 9      Q.  SO, MR. WEGNER, DO YOU RECOLLECT A HEARING AT THE END
  

10   OF JUNE 2011?
  

11      A.  I DO.
  

12      Q.  AND BY THIS TIME IN THE CDFA PROCESS, DID THIS HEARING
  

13   RESULT FROM A PROPOSAL THAT LAND O'LAKES INITIATED WITH RESPECT
  

14   TO THE TREATMENT OF THE WHEY FACTOR?
  

15      A.  I BELIEVE THAT'S THE CASE.
  

16      Q.  AND, IN FACT, YOU INITIATED A CONCEPT FOR -- FOR WANT
  

17   OF A BETTER PHRASE -- BRACKETS; IS THAT CORRECT?
  

18      A.  SLIDING SCALE OF SORTS, YES.
  

19      Q.  SLIDING SCALE?
  

20      A.  BRACKETS, THAT'S FAIR.
  

21      Q.  AND THE DEPARTMENT, WELL, THE DAIRIES IN CALIFORNIA
  

22   AGREED WITH THE CONCEPT, IF NOT THE LEVELS, OF THE SLIDING
  

23   SCALE, CORRECT?
  

24      A.  AGREED WITH THE CONCEPT, YES.
  

25      Q.  AND CDFA ADOPTED THE CONCEPT, ALTHOUGH THEY ADOPTED A
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 1   DIFFERENT SLIDING SCALE THAN THAT WAS PROPOSED BY LAND O'LAKES,
  

 2   CORRECT?
  

 3      A.  CORRECT.  I BELIEVE THE TOP END WAS A LOT -- WHAT
  

 4   HAPPENED AS MUCH AS WE PROPOSED, IF I RECALL CORRECTLY, 65
  

 5   CENTS VERSUS A DOLLAR, SOMETHING LIKE THAT.
  

 6      Q.  NOW, THE REASON WHY YOU PROPOSED A SLIDING SCALE, OR
  

 7   BRACKET, WAS, ON THE ONE HAND, YOU WERE LOOKING TO RETURN MORE
  

 8   MONEY TO DAIRY FARMERS, CORRECT?
  

 9      A.  I GUESS THE WAY I'D CHARACTERIZE IT IS, THAT YES, WE
  

10   DEFINITELY HEARD FROM OUR MEMBERSHIP THAT THE VALUE OF WHEY AS
  

11   IT WAS PRESENTLY BEING ACCOUNTED FOR IN THE CLASS 4B FORMULA,
  

12   WAS NOT RETURNING A VALUE TO THEM THAT THEY FELT WAS FAIR BASED
  

13   ON WHERE MARKETS OF WHEY HAD GONE IN THE PRECEDING YEARS, AND
  

14   PROJECTED PROBABLY SO.
  

15      Q.  BUT ON THE OTHER SIDE OF THE SLIDING SCALE BRACKET WAS
  

16   A RECOGNITION BY YOU OR YOUR ORGANIZATION OR BOTH, THAT PERHAPS
  

17   A LIMIT ON FINANCIAL EXPOSURE TO CHEESE PLANTS WOULD BE, OR
  

18   COULD BE APPROPRIATE WHEN THE WHEY MARKET REACHES A LEVEL
  

19   THAT'S HIGHER THAN SUSTAINABLE?
  

20      A.  WELL, I THINK, I DON'T KNOW IF I WOULD PUT SUSTAINABLE.
  

21   I GUESS THE WAY I'D LOOK AT IT IS, THAT WE AS A COOP WERE
  

22   DEFINITELY LOOKING FOR SOMETHING THAT THE CDFA WOULD AGREE TO,
  

23   FOR ONE THING, AND WE RECOGNIZED THAT THEY WERE GOING TO PUT
  

24   SOME LIMITS ON IT.  BUT I THINK BACKING UP JUST A MOMENT,
  

25   MR. ENGLISH, I THINK THE DILEMMA SOMETIMES THAT COOPS FACE IS
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 1   YOU HAVE GOT TWO WAYS OF BENEFITTING YOUR MEMBERSHIP; ONE IS
  

 2   THROUGH THE MILK PRICE, AND THE OTHER HAS TO DO WITH YOUR
  

 3   ASSETS.  AND THE PERFORMANCE OF THOSE ASSETS IS A CRITICAL
  

 4   FEATURE.  AND I WOULD SAY THAT WE HAVE DEFINITELY HAD A CHANGE
  

 5   IN THOUGHT WITHIN LAND O'LAKES AT THAT TIME, ABOUT WHERE THE
  

 6   BENEFIT NEEDED TO GO IN TERMS OF THE MILK PRICE.  IT NEEDED TO
  

 7   COME OUT OF THE MILK PRICE AT THAT POINT.
  

 8      Q.  AND THIS IS IN 2011, CORRECT?
  

 9      A.  2011.
  

10      Q.  AND BY THIS TIME, YOU HAD SOLD THE ITALIAN CHEESE PLANT
  

11   TO SAPUTO, CORRECT?
  

12      A.  YES, WE HAD.
  

13      Q.  AND YOU HAD DISCONTINUED THE OPERATIONS OF THE OTHER
  

14   CHEESE OPERATION IN TULARE, RIGHT?
  

15      A.  WE HAD DISCONTINUED THE OPERATIONS OF A VERY, VERY OLD
  

16   PLANT.
  

17      Q.  YEAH.  IS IT FAIR TO SAY THAT -- YOU STILL HAD THE
  

18   ORLAND PLANT, CORRECT?
  

19      A.  WE STILL HAD THE ORLAND PLANT.
  

20      Q.  BUT IS IT FAIR TO SAY THAT IN TERMS OF YOUR CHEESE
  

21   PRODUCTION IN CALIFORNIA, THE SALE OF THE SAPUTO OPERATION, THE
  

22   OPERATION TO SAPUTO, AND THE DISCONTINUATION OF THE OLD PLANT
  

23   IN TULARE ACCOUNTED FOR 80 OR 90 PERCENT OF YOUR CHEESE
  

24   PRODUCTION?
  

25      A.  I DON'T HAVE AN EXACT FIGURE.  I THINK IT IS FAIR TO
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 1   SAY THAT OUR CHEESE FOOTPRINT, SO TO SPEAK, HAD CONSIDERABLY
  

 2   CHANGED, AND THAT HAD A LOT OF REASONS WHY WE DID IT AND WHY WE
  

 3   CONTINUE TO INVEST THE WAY WE DO.
  

 4      Q.  SO IF YOU WILL TURN IN YOUR TESTIMONY HERE TO PAGE 50,
  

 5   AND I'M GOING TO HAVE FAR FEWER AND HOPEFULLY SHORTER SECTIONS
  

 6   TO READ.  I WOULD LIKE YOU TO READ FROM PAGE 50, AND I COULD
  

 7   HAVE YOU INTERRUPT AND SKIP A PARAGRAPH, BUT I THINK THAT IN
  

 8   FAIRNESS YOU OUGHT TO READ A PART THAT MAYBE I DON'T WANT TO
  

 9   HEAR, BUT THERE IT IS, PAGE 50, LINE 3, THROUGH PAGE 51, THE
  

10   END OF THE PAGE.  IF YOU COULD READ THAT ENTIRE SECTION RATHER
  

11   THAN SKIPPING THE PARAGRAPH, BECAUSE PARAGRAPH LINE 14 TO 22 ON
  

12   PAGE 50.
  

13      A.  VERY GOOD.  I WILL READ THAT.
  

14                OUR ORLAND CHEESE PLANT HAD BEEN CONDENSING AND
  

15                TRUCKING THE WHEY TO OUR TULARE PLANT FOR FURTHER
  

16                PROCESSING.  THIS ENDED IN 2010 WHEN WE CHOSE TO
  

17                IDLE OUR CHEESE AND WHEY PROCESSING FACILITY IN
  

18                TULARE.  WE CONTINUED TO CONDENSE ORLAND'S WHEY
  

19                INTO WHEY PROTEIN CONCENTRATE AND ESTABLISHED A
  

20                NEW RELATIONSHIP WITH A CHEESE MANUFACTURER IN
  

21                CALIFORNIA FOR THE PROCESSING.  WE DON'T CAPTURE
  

22                THE FULL VALUE OF THE LACTOSE IN THE PERMEATE,
  

23                WHICH IS SOLD TO AREA DAIRY FARMERS, BUT WE HAVE
  

24                FOUND AN OUTLET FOR OUR CONDENSED WHEY.
  

25
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 1                WE ALSO RESPECTFULLY ENCOURAGE THE DEPARTMENT TO
  

 2                ASK LARGE CALIFORNIA CHEESE MAKERS HOW THEIR WHEY
  

 3                ENTERPRISES HAVE PERFORMED SINCE DECEMBER 2007 AND
  

 4                TO COMPARE AND CONTRAST THEIR CALIFORNIA PLANTS TO
  

 5                CHEESE PLANTS OPERATING IN FEDERAL ORDER MARKETS.
  

 6                ON THE SURFACE, IT APPEARS THAT THE CALIFORNIA
  

 7                CHEESE PLANTS HAVE HAD A SIGNIFICANT ADVANTAGE
  

 8                OVER CHEESE PLANTS OPERATING IN FEDERAL ORDER
  

 9                MARKETS BECAUSE OF THE FIXED WHEY FACTOR.
  

10
  

11                PROCESSING CAPACITY HAS CHANGED SINCE 2007 AND
  

12                2008.  IN 2007, WE RAISED CONCERNS ABOUT THE LACK
  

13                OF PROCESSING CAPACITY IN CALIFORNIA.  THIS
  

14                DEVELOPED BECAUSE NEW PLANTS WERE NOT COMING
  

15                ONLINE FAST ENOUGH TO ACCOMMODATE THE GROWTH IN
  

16                MILK PRODUCTION.  WE TESTIFIED THAT THROUGH AUGUST
  

17                2007, MILK PRODUCTION HAD INCREASED YEAR-TO-DATE
  

18                BY 4.7 PERCENT, AND WE STATED THAT IF MILK
  

19                PRODUCTION INCREASES CONTINUED AT THAT PACE, THERE
  

20                WOULD BE FIVE MILLION POUNDS OF ADDITIONAL MILK
  

21                PER DAY IN 2007 COMPARED TO THE PREVIOUS YEAR.  AS
  

22                A RESULT, THE STATE'S PROCESSING CAPACITY WAS
  

23                BEING PRESSURED, AND, IN FACT, MILK HAD TO BE
  

24                SHIPPED OUT-OF-STATE, AND IN SOME CASES, LESS
  

25                ATTRACTIVE ALTERNATIVES WERE INSTITUTED.  THE
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 1                SITUATION IN 2007 THROUGH 2008 WAS PRECARIOUS.
  

 2                CERTAINLY ONE COULD ARGUE THAT CALIFORNIA'S
  

 3                MS. MILK PROCESSING CAPACITY WAS IN DEFICIT.
  

 4
  

 5                THINGS HAVE CHANGED SINCE 2007 AND 2008.
  

 6                CURRENTLY, THERE IS ADEQUATE CAPACITY TO HANDLE
  

 7                AND PROCESS CALIFORNIA'S MILK SUPPLY.  THIS DOES
  

 8                NOT MEAN THAT THERE COULD BE SHORT-TERM PROBLEMS
  

 9                ON CERTAIN WEEKENDS OR HOLIDAYS WHEN MILK BACKS UP
  

10                OR WHEN ONE OF THE LARGE MANUFACTURING PLANTS GO
  

11                DOWN FOR MAINTENANCE.  BUT EVEN IN THOSE CASES,
  

12                WHILE SOME OUT-OF-STATE SHIPMENTS MAY BE
  

13                NECESSARY, WE ARE NOT AWARE OF MILK FINDING ITS
  

14                WAY TO LESS ATTRACTIVE ALTERNATIVES, NOR BEING
  

15                SHIPPED OUT-OF-STATE ON A REGULAR BASIS.  THE
  

16                CURRENT MARKET CONDITIONS DIFFER SIGNIFICANTLY
  

17                FROM MARKET CONDITIONS OF 2007 AND 2008.
  

18      Q.  STOP THERE FOR THE MOMENT.  NOW, OBVIOUSLY YOU WERE
  

19   TALKING A POINT IN TIME IN 2011 ABOUT CAPACITY.  ISN'T IT TRUE
  

20   THAT IN 2012 THERE IS A NEW ISSUE WITH PLANT CAPACITY IN
  

21   CALIFORNIA?
  

22      A.  AS I RECALL, LAND O'LAKES HAD AN ISSUE WITH PLANT
  

23   CAPACITY, AND I BELIEVE IT PROBABLY MEANT THAT THE REST OF THE
  

24   STATE WAS SHORT IN CAPACITY, AS SIGNIFICANT VOLUMES OF MILK
  

25   WERE MOVED OUT IN THE EARLY PART OF THE YEAR, AS I RECALL.
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 1      Q.  AND WAS IT AFTER THAT THAT THE BASE PLANS THAT HAD BEEN
  

 2   DISCUSSED, SOME IN THIS HEARING, WERE ADOPTED?
  

 3      A.  NO, THE BASE PLANS WITHIN LAND O'LAKES WERE ADOPTED
  

 4   EARLIER THAN THAT, MR. ENGLISH.  I DON'T KNOW WHERE HILMAR,
  

 5   DFA, AND CDI'S WERE, THOSE WERE THE OTHER BASE PLANTS THAT I
  

 6   WAS AWARE OF.
  

 7      Q.  SO YOU ALREADY ADOPTED A BASE PLAN.  WAS THE REASON
  

 8   BASE PLANS WERE ADOPTED, IN ORDER TO ADDRESS THESE CAPACITY
  

 9   ISSUES TO SOME EXTENT?
  

10      A.  YES.
  

11      Q.  OKAY.  SO EVEN THOUGH YOU HAD ADOPTED A BASE PLAN PRIOR
  

12   TO 2012, YOU STILL HAD SOME PROBLEMS IN 2012 AND MILK HAD TO
  

13   MOVE OUT OF THE STATE IN EARLY 2012, CORRECT?
  

14      A.  CORRECT.
  

15      Q.  THANK YOU.  AND LET ME JUST MOVE BACK TO PAGE 50 FOR A
  

16   MOMENT.  I JUST WANT TO UNDERSTAND, AND I WANT THE RECORD TO
  

17   UNDERSTAND, IF POSSIBLE, WHAT YOU ARE SAYING THERE IN THE TOP
  

18   HALF OF THE PAGE WITH RESPECT TO YOUR ORLAND OPERATION.
  

19           YOU -- IS THIS TRUE TODAY, YOU STILL CONDENSE THE WHEY
  

20   AT ORLAND?
  

21      A.  YES.
  

22      Q.  OKAY.  AND YOU STILL CAPTURE THE FULL VALUE OF THE
  

23   LACTOSE AND THE PERMEATE?
  

24      A.  AS FAR AS I UNDERSTAND, I HAVEN'T CHECKED LATELY, BUT
  

25   I'M PRETTY SURE THAT IS THE CASE.
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 1      Q.  AND SO THAT IS STILL SOLD TO YOUR AREA DAIRY FARMERS?
  

 2      A.  I BELIEVE SO.
  

 3      Q.  SO YOU DON'T, OTHER THAN CONDENSING AND SELLING WHAT
  

 4   YOU CAN'T GET VALUE OF TO THE DAIRY FARMERS, YOU DON'T ACTUALLY
  

 5   TRY TO SELL THE WHEY FROM THAT FACILITY?
  

 6      A.  WE CONDENSE THE WHEY --
  

 7      Q.  YES.
  

 8      A.  -- AND THEN WE SELL IT.  SO WE ACTUALLY ARE SELLING THE
  

 9   WHEY, MR. ENGLISH.
  

10      Q.  YOU ARE SELLING IT -- OKAY.  I GOT YOU.
  

11      A.  I'M NOT QUITE SURE WHAT DISTINCTION YOU ARE MAKING.
  

12      Q.  I'M NOT SURE, EITHER.  SO TURNING TO PAGES 59 AND 60.
  

13   AND AGAIN, AT THIS POINT IN THE PROCEEDING YOU ARE BEING
  

14   QUESTIONED, I BELIEVE BY THE PANEL, CORRECT?
  

15      A.  MR. EASTMAN APPEARS TO BE ASKING ME A COUPLE OF
  

16   QUESTIONS.
  

17      Q.  WHO IS MR. EASTMAN?
  

18      A.  HE IS A CDFA ECONOMIST WHO SERVES ON THE PANEL.
  

19      Q.  OKAY.  SO AGAIN, RECOGNIZING IF YOU COULD, YOU KNOW,
  

20   POINT OUT IN THE TRANSCRIPT WHEN THE QUESTION IS ASKED AND WHAT
  

21   THE ANSWER IS, IF YOU COULD READ ON PAGE 59, FROM LINE 10,
  

22   THROUGH PAGE 60 AT LINE 25, SO THE END OF PAGE 60?
  

23      A.  OKAY.  YES, I CAN.
  

24                MR. EASTMAN ASKING THE QUESTIONS:  THANKS, I HAVE
  

25                JUST A COUPLE OF QUESTIONS.
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 1                SO PIGGYBACKING ON WHAT -- SO PIGGYBACKING ON WHAT
  

 2                VANETTA JUST ASKED, YOU MENTIONED YOU STILL MAKE
  

 3                CHEESE.  AND HOW WILL YOUR PROPOSAL AFFECT YOU AS
  

 4                A PROCESSOR OF CHEESE?   OBVIOUSLY LAND O'LAKES IS
  

 5                A PROCESSING COOPERATIVE, SO YOU KIND OF WEAR DUAL
  

 6                HATS WHERE YOU HAVE INTERESTS ON DAIRY FARMERS BUT
  

 7                THEN YOU ARE A -- BUT THEN ALSO YOU ARE A
  

 8                PROCESSOR OF BUTTER, POWDER, AND CHEESE.  HOW DOES
  

 9                YOUR 4B FORMULA AFFECT YOU AS A PROCESSOR IN
  

10                MARKETING, A MARKETER OF CHEESE?
  

11
  

12                MR. WEGNER:  ANSWER:  WELL, IT WILL CERTAINLY
  

13                IMPACT OUR ORLAND FACILITY.  WE'RE WELL AWARE OF
  

14                THE IMPACT THERE IT WOULD BE.  BUT AGAIN, FROM A
  

15                COOPERATIVE MEMBER-OWNER PERSPECTIVE, THE INEQUITY
  

16                BETWEEN THE CLASS III AND THE 4B IS A VERY
  

17                IMPORTANT POINT FOR OUR MEMBER-OWNERS.  WE
  

18                UNDERSTAND THE IMPACT, THE NEGATIVE IMPACT ON OUR
  

19                PLANT BUT A VERY POSITIVE IMPACT TO OUR PRODUCERS,
  

20                OUR PRODUCER-OWNERS, SO WE'RE WELL AWARE OF THAT.
  

21
  

22                MR. EASTMAN:  QUESTION:  ALL RIGHT.  AND AS A
  

23                NATIONAL ORGANIZATION, YOU DO MENTION THAT YOU
  

24                MAKE CHEESE IN CALIFORNIA BUT YOU ALSO MAKE CHEESE
  

25                IN THE UPPER MIDWEST, OTHER AREAS OF THE COUNTRY.
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 1                WHEN YOU LOOK AT THE PRICE ALIGNMENT ISSUE THAT
  

 2                YOU HAVE RAISED IN YOUR TESTIMONY, AND YOU HAVE
  

 3                MENTIONED THAT POSSIBLY CALIFORNIA CHEESE
  

 4                PROCESSORS, DUE TO THAT PRICE ALIGNMENT ISSUE, HAD
  

 5                SOME SORT OF MAYBE ADVANTAGE.  DO YOU FEEL THAT
  

 6                YOU HAVE BEEN ABLE TO TAKE ADVANTAGE OF THAT IN
  

 7                THE SENSE THAT YOU HAVE MENTIONED IN YOUR
  

 8                TESTIMONY, YOU PAY THE CLASS III OR ABOVE
  

 9                CLASS III PRICE IN -- OUTSIDE OF CALIFORNIA, BUT
  

10                YOU'VE HAD A LOWER PRICE IN CALIFORNIA.
  

11                HAVE YOU BEEN ABLE TO LEVERAGE THAT?
  

12
  

13                MR. WEGNER:  ANSWER:  WELL, NO SECRET, WE HAVE A
  

14                MUCH SMALLER FOOTPRINT IN CHEESE AT THIS POINT AND
  

15                A LOT OF THAT CHEESE THAT WE USE OUT OF ORLAND IS
  

16                WITHIN AN INTERNAL PROCESS WITHIN OUR OWN PLANTS.
  

17                IT CERTAINLY HAS HELPED, I WON'T DENY THAT FACT.
  

18                WHETHER IT'S BEEN A BIG ADVANTAGE WITH THE SMALL
  

19                STAKE WE HAVE IN CHEESE, I WOULDN'T SAY IT HAS
  

20                BEEN.
  

21      Q.  AND, IN FACT, WHATEVER THAT ADVANTAGE WAS, WAS NOT
  

22   SUFFICIENT FOR YOU TO KEEP THE TULARE PLANT OPEN, WAS IT?
  

23      A.  WELL, AS I SUGGESTED BEFORE, MR. ENGLISH, THAT PLANT
  

24   WAS A 1909-BUILD, IT HAD ROLLER DRIVE WHEY CAPABILITY.  WE
  

25   LOOKED AT THAT AND LOOKED AT THE INVESTMENT, MYRIAD OF FACTORS
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 1   COME INTO PLAY.  BUT PRIMARILY, THE DATE OF THE PLANT, THE
  

 2   TECHNOLOGY USED IN THE PLANT DIDN'T MAKE SENSE FOR US TO INVEST
  

 3   IN IT.
  

 4      Q.  NONETHELESS, THE ANSWER IS, YOU CLOSED IT, CORRECT?
  

 5      A.  WELL, MAYBE YOU SHOULD RESTATE YOUR QUESTION.  I JUST
  

 6   WANT TO MAKE SURE.
  

 7      Q.  WELL, YES OR NO, YOU CLOSED THE PLANT, RIGHT?
  

 8      A.  WE CLOSED THE PLANT, YES.
  

 9      Q.  AND NOW, YOU HAVE TALKED ABOUT THAT BEING A VERY OLD
  

10   PLANT.  ON THE FLIP SIDE, THE CDI PLANT WHEN YOU BUILT IT WAS,
  

11   NEW AS OF WHAT, 2005, 2006?
  

12      A.  YEAH, MAYBE A LITTLE EARLIER THAN THAT, BUT, YES, IT
  

13   WAS NEW.
  

14      Q.  AND IT WAS STATE-OF-THE-ART?
  

15      A.  STATE-OF-THE-ART.
  

16      Q.  NONETHELESS, YOU DECIDED AS AN ECONOMIC MATTER, IT
  

17   WOULD BE BETTER TO SELL IT TO SAPUTO, CORRECT?
  

18      A.  WE CHOSE TO USE THE CAPITAL SOMEWHERE ELSE, CORRECT.
  

19      Q.  I HAVE NO FURTHER QUESTIONS OF THIS WITNESS.  I MOVE
  

20   THE ADMISSION OF EXHIBIT 38.
  

21       JUDGE CLIFTON:  DOES ANYONE WISH TO QUESTION THIS WITNESS
  

22   ABOUT EXHIBIT 38 BEFORE YOU DETERMINE WHETHER YOU HAVE ANY
  

23   OBJECTIONS?  ARE THERE ANY OBJECTIONS TO EXHIBIT 38?  THERE ARE
  

24   NONE.  EXHIBIT 38 IS ADMITTED INTO EVIDENCE.
  

25            (THEREAFTER, EXHIBIT 38 WAS
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 1            RECEIVED INTO EVIDENCE.)
  

 2       MR. ENGLISH:  THANK YOU, MR. WEGNER.
  

 3       MR. WEGNER:  YOU'RE WELCOME.
  

 4       MR. VETNE:  JOHN VETNE, V-E-T-N-E, APPEARING FOR HILMAR
  

 5   CHEESE COMPANY.
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. VETNE:
  

 8      Q.  GOOD AFTERNOON.
  

 9      A.  GOOD AFTERNOON.
  

10      Q.  I HAVE A VERY FEW QUESTIONS ABOUT YOUR PREPARED
  

11   TESTIMONY, MAYBE A LITTLE BIT MORE ABOUT YOUR CONTINUED DIRECT
  

12   BEYOND YOUR TESTIMONY.
  

13           YOU STATED EARLIER ON THAT LAND O'LAKES NATIONAL
  

14   MEMBERSHIP POOLS MILK ON FIVE DIFFERENT FEDERAL ORDERS.  BUT
  

15   DID YOU IDENTIFY THOSE?  CAN YOU, PLEASE?
  

16      A.  I WOULD BE HAPPY TO.  FEDERAL ORDER 30.
  

17      Q.  UPPER MIDWEST?
  

18      A.  UPPER MIDWEST.  CENTRAL, FEDERAL ORDER 32; FEDERAL
  

19   ORDER 1.
  

20      Q.  NORTHEAST?
  

21      A.  FEDERAL ORDER 5.
  

22      Q.  APPALACHIAN?
  

23      A.  FOUR FOR FOUR.  FEDERAL ORDER 7.
  

24      Q.  SOUTHEAST.
  

25      A.  CORRECT.
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 1      Q.  DID YOU SAY 33, ALSO?
  

 2      A.  I DID NOT SAY 33 AT THIS POINT, JOHN.
  

 3      Q.  OKAY.  YOU DO NOT -- SO YOU'RE SPEAKING IN THE PRESENT
  

 4   TENSE, AND YOU DO NOT CURRENTLY POOL MILK IN THE MIDEAST?
  

 5      A.  WE DO NOT CURRENTLY POOL MILK IN THE MIDEAST.
  

 6      Q.  AT WHAT TIME -- YOU USED TO POOL MILK IN THE MIDEAST,
  

 7   CORRECT?
  

 8      A.  WE HAVE POOLED MILK IN THE MIDEAST.
  

 9      Q.  AND AS OF WHAT TIME DO YOU NO LONGER DO SO?
  

10      A.  I'LL HAVE TO THINK A MOMENT AND IT IS GOING TO BE A
  

11   ROUGH ESTIMATE.  I THINK WE DISCONTINUED POOLING MILK IN THE
  

12   MIDEAST, I WOULD SAY, SOMEWHERE AROUND 2011, MAYBE '12, AND WE
  

13   NO LONGER HAVE PRODUCERS AFFILIATED WITH THAT ORDER, ASSOCIATED
  

14   WITH THAT ORDER.
  

15      Q.  BY PRODUCERS ASSOCIATED WITH THAT ORDER, YOU MEAN DAIRY
  

16   FARMERS WHOSE MILK IS POOLED IN THAT ORDER, AS OPPOSED TO
  

17   MEMBERS WHOSE FARMS ARE LOCATED WITHIN THE GEOGRAPHY OF THAT
  

18   MARKETING AREA?
  

19      A.  THE FORMER.
  

20      Q.  THANK YOU.  OF THE 200 CALIFORNIA LAND O'LAKES MEMBERS,
  

21   I CAN FIGURE THE PERCENTAGE OF THE MEMBERSHIP, BUT I CAN'T SEE
  

22   FROM YOUR TESTIMONY WHAT PORTION OF THE MEMBERSHIP MILK SUPPLY
  

23   THEY REPRESENT.  ARE YOU WILLING TO SHARE THAT IN INFORMATION?
  

24      A.  NO, I'M NOT.
  

25      Q.  AND WOULD THAT BE TRUE FOR THE FIVE FEDERAL ORDER
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 1   MARKETS, ALSO?
  

 2      A.  YES.
  

 3      Q.  I'M GOING TO PAGE 4 OF YOUR STATEMENT.  YOU PROBABLY
  

 4   WANT TO LOOK AT IT HERE.  THE FULL PARAGRAPH BEGINNING AT THE
  

 5   BOTTOM OF PAGE 4 THAT BEGINS WITH THE WORD "ROOT DISPOSITION."
  

 6   ONE LINE BELOW THAT YOU USE THE WORD "HANDLER'S DISTRIBUTION
  

 7   POINTS," THE SENTENCE SAYS, "IT DOES NOT INCLUDE DELIVERY OF
  

 8   FLUID MILK PRODUCTS TO A HANDLER'S DISTRIBUTION POINT."
  

 9          DID YOU MEAN TO USE THAT IN THE POSSESSIVE OWNERSHIP
  

10   SENSE, DISTRIBUTION POINTS OWNED BY THE HANDLER, OR IN THE
  

11   POSSESSIVE USE SENSE, DISTRIBUTION POINTS USED BY THE HANDLER
  

12   WHETHER OWNED OR NOT?
  

13      A.  I WOULD ASSUME THE LATTER.  NOT NECESSARILY OWNED BY
  

14   THE HANDLER.
  

15      Q.  SO DISTRIBUTION BY A HANDLER TO A CISCO WAREHOUSE IN
  

16   FURTHER DISTRIBUTION -- C-I-S-C-O -- AND FURTHER DISTRIBUTION
  

17   BY CISCO TO SOME BUYER WOULD BE ROUTE DISPOSITION OF THAT
  

18   HANDLER TO THE ULTIMATE CISCO BUYER?
  

19      A.  I BELIEVE SO.
  

20      Q.  OKAY.  YES.  I'M ON PAGE 9 NOW, WHICH VERY
  

21   COINCIDENTALLY DISCUSSES SECTION 9.  AND LOOKING DOWN AT WHAT
  

22   WE PREVIOUSLY REFERRED TO AS THE DEFINITION OF A 9(C) HANDLER,
  

23   WHICH APPEARS AT 1051.9(C) THE LAST PARAGRAPH OF SINGLE SPACED
  

24   TEXT IN YOUR TESTIMONY.
  

25       JUDGE CLIFTON:  WOULD YOU TELL ME THAT NUMBER AGAIN?  I
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 1   DIDN'T FOLLOW YOU.
  

 2       MR. VETNE:  1051.9(C).
  

 3       JUDGE CLIFTON:  THANK YOU.
  

 4   BY MR. VETNE:
  

 5      Q.  FOR THE PORTION OF LAND O'LAKES MILK SUPPLY THAT IS
  

 6   WITHIN THE FEDERAL ORDER SYSTEM, 9(C) PROVIDES TWO KINDS OF
  

 7   TRANSACTIONS THAT YOU MIGHT HAVE WITH A DISTRIBUTING PLANT
  

 8   EITHER DELIVERING TO THE PLANT ON YOUR ACCOUNT OR HAVING THE
  

 9   OPERATOR OF THE POOL MILK RECEIVE THE MILK ON ITS ACCOUNT AND
  

10   REPORT TO THE MARKET ADMINISTRATOR.
  

11          DO YOU HAVE BOTH?  DO YOU USE BOTH KINDS OF
  

12   TRANSACTIONS IN YOUR SYSTEM?
  

13      A.  I BELIEVE WE DO, MR. VETNE.
  

14      Q.  AND DO YOU UNDERSTAND WHAT I MEAN BY THAT DISTINCTION?
  

15      A.  VAGUELY ENOUGH.  THAT'S WHY I HAVE PEOPLE WHO
  

16   UNDERSTAND THE ORDER WORKING WITH ME A LITTLE CLOSER.
  

17      Q.  IN SOME CASES, IF YOU SELL, FOR EXAMPLE, TO A CLASS I
  

18   PLANT, YOU FILE A POOL REPORT, YOU INCLUDE THAT AS YOUR
  

19   PRODUCER MILK AND YOU ACCOUNT TO THE POOL FOR THE CLASS I
  

20   VALUE?
  

21      A.  I UNDERSTAND THAT, YES.
  

22      Q.  AND IN SOME CASES, YOUR BUYER --
  

23      A.  YEP.
  

24      Q.  -- SIMPLY PAYS YOU THE BLEND PRICE AND ACCOUNTS TO THE
  

25   POOL FOR THE CLASS I VALUE AND PAYS INTO THE POOL FOR THE
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 1   DIFFERENCE.
  

 2      A.  CONCEPTUALLY, I'M WITH YOU.
  

 3      Q.  OKAY.  MY QUESTION HAD TO WITH YOUR USE OF BOTH KINDS
  

 4   OF TRANSACTIONS, IT'S -- OKAY.  I HAVE SKIPPED ALONG WAYS TO
  

 5   PAGE 16.  AND THIS IS WHERE YOU START YOUR DISCUSSION ON SOLIDS
  

 6   FORTIFICATION CREDIT RELATED TO CALIFORNIA FLUID MILK
  

 7   STANDARDS.  YOU WERE ASKED SOME QUESTIONS BY MR. ENGLISH ABOUT
  

 8   SEASONALITY OF THE COMPONENT CONTENT OF PRODUCER MILK.  YOU
  

 9   ANSWERED IN THE AFFIRMATIVE THAT YES, THERE IS SOME VARIATIONS,
  

10   NOT ONLY BY SEASON, BUT MONTH-TO-MONTH, AND SOMETIMES IN SOME
  

11   FARMS, DAY-TO-DAY.  CORRECT?
  

12      A.  THAT WAS A QUESTION?
  

13      Q.  IS THAT A QUESTION?  YES, THAT IS A QUESTION.  IS THAT
  

14   CORRECT?
  

15      A.  YEAH, THERE'S VARIATION IN COMPONENTS, I AGREE.
  

16      Q.  OKAY.  DO YOU HAVE ENOUGH EXPERIENCE TO CONFIRM AN
  

17   OBSERVATION THAT WARMER CLIMATES SUCH AS SOUTHERN CALIFORNIA,
  

18   COMPONENT CONTENT, SOLIDS NOT FAT, BUTTERFAT, TEND TO BE LOWER
  

19   THAN COMPONENT CONTENTS IN COOLER CLIMATES, SUCH AS NORTHERN
  

20   CALIFORNIA?
  

21      A.  I CAN'T CONFIRM THAT FOR YOU.  I DO NOT HAVE THAT
  

22   EXPERIENCE.
  

23      Q.  OKAY.  IF THERE IS SUCH A VARIATION AND YOUR PROPOSAL
  

24   IS TO ADOPT CERTAIN THINGS FOR A CALIFORNIA FEDERAL ORDER, IF
  

25   THERE IS SUCH A VARIATION, AND THE CEILING ON FORTIFICATION
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 1   ALLOWANCE IS NOT SUFFICIENT TO A PLAYING FIELD THAT'S LEVEL FOR
  

 2   A SOUTHERN CALIFORNIA BUYER THAT RECEIVES MILK FROM A FARM
  

 3   THAT'S LOW SOLIDS, DO YOU THINK THE CEILING OUGHT TO BE LOOKED
  

 4   AT SO THAT THE PLAYING FIELD COULD BE LEVEL FOR ALL
  

 5   TRANSACTIONS?
  

 6      A.  WELL, IT IS NOT SOMETHING THAT I, AS AN INDIVIDUAL OF
  

 7   THE COOP PROPOSAL 1 COULD UNEQUIVOCALLY STATE, BUT I THINK WE
  

 8   ARE OPEN TO HEARING WHAT THE PROPOSAL OF YOUR CLIENTS ARE
  

 9   REGARDING THE FORTIFICATION ALLOWANCE.  AND IF THAT IS THE
  

10   CASE, WE'RE INTERESTED IN HEARING ABOUT IT.
  

11      Q.  FOR PURPOSES OF CREATING A LEVEL PLAYING FIELD IN
  

12   DISTRIBUTION OF FEDERALLY-REGULATED MILK WITHIN CALIFORNIA,
  

13   SHOULD NOT A COMPARABLE FORTIFICATION ALLOWANCE APPLY IN ANY
  

14   FEDERAL ORDER IN WHICH THERE IS A HANDLER THAT HAS DISTRIBUTION
  

15   WITHIN CALIFORNIA WITH RESPECT TO THAT CLASS I PORTION THAT
  

16   GOES TO CALIFORNIA?
  

17       MR. BESHORE:  MAY I?  THAT'S ASKING ABOUT CHANGES.  THE
  

18   QUESTION ASKS HIM TO CONSIDER POSSIBLE CHANGES IN OTHER FEDERAL
  

19   ORDERS, WHICH IS NOT PART OF THE HEARING NOTICE, AND THAT'S
  

20   REALLY TOO FAR AFIELD, WE COULD GO ON FOREVER.
  

21       MR. VETNE:  NO, YEAH, IT DOES ASK ABOUT CHANGES IN OTHER
  

22   FEDERAL ORDERS.  BUT AS WE OBSERVED FROM BEGINNING OF THIS
  

23   HEARING, THIS HEARING WILL TAKE SOME NOVEL, AND PREVIOUSLY
  

24   UNUSED, AND TO SOME EXTENT EXPERIMENTAL, APPROACHES TO FEDERAL
  

25   MILK MARKETING REGULATION, WHICH OTHER AREAS WILL LOOK AT.  AND
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 1   A QUESTION, A VERY RELEVANT QUESTION IN THIS HEARING IS, IS
  

 2   WHAT IS THE EXPECTATION OF APPLICATION OF THAT CONCEPT IF
  

 3   ADOPTED TO OTHER MARKETS?
  

 4           THE LEVEL PLAYING FIELD GOES BOTH WAYS.  HISTORICALLY
  

 5   IN THE FEDERAL ORDER, APPLY HISTORY TO CALIFORNIA, ADOPTION IN
  

 6   CALIFORNIA, APPLY THAT EXPERIENCE ELSEWHERE.  IF THE WITNESS
  

 7   HAS AN ANSWER, I THINK HE CAN ANSWER.  IT'S A RELEVANT INQUIRY
  

 8   FOR USDA WHEN THEY ARE CREATING NEW POLICY.
  

 9       MR. ENGLISH:  CHIP ENGLISH.  I MAY TAKE SORT OF A
  

10   MIDDLE-OF-THE-ROAD APPROACH HERE, WHICH IS THAT, AND I THINK
  

11   THIS WITNESS SAID THAT HE WASN'T HERE TO TALK ABOUT 1000.76 OR
  

12   1051.76.  WE CERTAINLY HAVE A SEPARATE -- WE DID NOT ADOPT
  

13   UNIFORM PROVISIONS UNDER DAIRY INSTITUTE OF CALIFORNIA, THE
  

14   IDENTICAL LANGUAGE FOR 1076 -- 1000.76, I APOLOGIZE.  AND IT
  

15   SEEMS TO ME, THE QUESTION IS RELEVANT TO WHERE THAT MAY END UP,
  

16   BECAUSE YOU COULD HAVE PARTIALLY-REGULATED PLANTS COMING INTO
  

17   CALIFORNIA, SO I THINK THE QUESTION IS RELEVANT AT LEAST TO
  

18   THAT.  I MAY NOT GO AS FAR AS MR. VETNE, BUT I THINK IT IS
  

19   RELEVANT AT LEAST TO THAT ISSUE.
  

20       MR. BESHORE:  BUT THE QUESTION DID NOT ADDRESS THAT -- THE
  

21   QUESTION DID NOT ADDRESS THAT ISSUE, HOWEVER, THAT SECTION,
  

22   WHICH I WOULD AGREE WITH MR. ENGLISH THAT THAT'S PART OF THE
  

23   HEARING, THAT THAT SECTION.  THE QUESTION DIDN'T ADDRESS THAT.
  

24       JUDGE CLIFTON:  MR. VETNE, AS I UNDERSTAND YOUR QUESTION,
  

25   YOU ARE TALKING ABOUT WHETHER MILK THAT'S BROUGHT INTO
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 1   CALIFORNIA WOULD BENEFIT, LIKE CALIFORNIA MILK DOES, FROM THE
  

 2   PROVISIONS THAT ARE CONTAINED ON PAGE 16?
  

 3       MR. VETNE:  NOT WHETHER THEY WOULD, BUT WHETHER THE CONCEPT
  

 4   OF CREATING A LEVEL PLAYING FIELD, WHICH IS THE UNDERLYING
  

 5   PHILOSOPHY ADVANCED BY THE PROPONENTS, IS SHOULD.  WHETHER THAT
  

 6   IS A REASON, WOULD BE A REASONABLE INQUIRY IN THE FEDERAL ORDER
  

 7   POLICY, IF ADOPTED HERE.  THAT'S MY QUESTION.  AND THAT'S GOING
  

 8   TO COME UP FOR A LOT OF ISSUES IN THIS HEARING.
  

 9       JUDGE CLIFTON:  WELL, I DON'T THINK YOU NEED HIM TO GIVE
  

10   YOU A YES OR NO ANSWER ON THAT -- THAT PARTICULAR QUESTION.  IF
  

11   YOU WANT TO ASK HIM IF HE CONSIDERED THE IMPACT ON OUT-OF-STATE
  

12   PROVIDERS OF FLUID MILK, OR SOMETHING OF THAT LINE, YOU MAY.
  

13   I'M NOT SAYING IT'S NOT RELEVANT, I'M JUST ASKING YOU TO
  

14   TAILOR-MAKE YOUR QUESTION TO THIS WITNESS'S TESTIMONY.
  

15       MR. VETNE:  OKAY.  I'M GOING TO PUT THAT ASIDE FOR A
  

16   MINUTE.
  

17   BY MR. VETNE:
  

18      Q.  I'M GOING TO PAGE 19, THE LAST LINE, FIRST WORD.
  

19   ANNUAL BASIS.
  

20      A.  I'M SORRY, MR. VETNE.
  

21      Q.  PAGE 19, VERY LAST LINE.
  

22      A.  I SEE THAT.
  

23      Q.  VERY LAST LINE, FIRST WORD.
  

24      A.  ANNUAL BASIS.
  

25      Q.  ANNUAL?
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 1      A.  OKAY.
  

 2      Q.  I APOLOGIZE, SOMEHOW I GOT LOST IN MY COMPREHENSION OF
  

 3   WHAT PROPONENTS PROPOSE TO DO WITH AN ANNUALIZED CALCULATION,
  

 4   AND HOW THAT TRANSLATES INTO PRODUCER PRICES THAT FOLLOW ITS
  

 5   ANNUAL CALCULATION, IF AT ALL.  SO CAN YOU REDUCE THAT TO SOME
  

 6   ENGLISH THAT I CAN UNDERSTAND?
  

 7      A.  I'LL DO MY BEST.
  

 8      Q.  THANK YOU.
  

 9      A.  THE CALCULATION IS, YOU'RE BASICALLY TRYING TO FIGURE
  

10   OUT HOW TO TAKE THE PPD AND INCORPORATE IT INTO THE COMPONENTS.
  

11   ARE YOU WITH ME?
  

12      Q.  UM, I UNDERSTAND WHAT A PPD IS, AND I UNDERSTAND THAT
  

13   IT IS INCORPORATED IN THE COMPONENTS MONTHLY.
  

14      A.  OKAY.
  

15      Q.  IN THE FEDERAL ORDER SYSTEM.
  

16      A.  IN THE PROPOSED CALIFORNIA SYSTEM, YES.
  

17      Q.  WELL, MONTHLY IN THE FEDERAL ORDER SYSTEM AND THERE'S
  

18   AN ANNUAL VARIANT BEING INTRODUCED HERE.
  

19      A.  YEAH, THE DIFFERENCE IS, WE'RE TAKING THE PPD VALUE AND
  

20   PUTTING IT INTO THE THREE COMPONENTS THAT WE PAY PRODUCERS ON,
  

21   SO WHAT YOU NEED TO DO IS FIGURE OUT HOW WOULD YOU ALLOCATE
  

22   THAT VALUE ON A MONTHLY BASIS TO THOSE COMPONENTS?  ARE YOU
  

23   WITH ME SO FAR?
  

24      Q.  THAT MUCH IS CONSISTENT WITH MY UNDERSTANDING.
  

25      A.  OKAY.
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 1      Q.  YES.
  

 2      A.  THE QUESTION BECOMES, WHAT ARE THE PERCENTAGES THAT YOU
  

 3   ALLOCATE THAT VALUE ACROSS; WHAT PERCENTAGE OF BUTTERFAT, WHAT
  

 4   PERCENTAGE OF PROTEIN, WHAT PERCENTAGE OF OTHER SOLIDS.  SO YOU
  

 5   NEED TO CHOOSE AND DETERMINE WHAT THAT WOULD BE.
  

 6          WHAT WE'RE SUGGESTING IS TO TAKE THE VALUE OF THOSE
  

 7   COMPONENTS IN PRODUCER MILK ON A MONTHLY BASIS FROM THE
  

 8   PREVIOUS TWELVE MONTHS, THE FISCAL YEAR DECEMBER 1 THROUGH
  

 9   NOVEMBER 30TH, IN THE CASE OF CALIFORNIA, AVERAGE THAT SO YOU
  

10   CAN FIND OUT WHAT IS THE PERCENTAGE OF THE VALUE REPRESENTED BY
  

11   BUTTERFAT POUNDS IN THE TOTAL CLASS III COMPONENTS PAID TO
  

12   PRODUCERS.
  

13           SO THAT'S WHERE -- AND THAT'S A SYNTHETIC NUMBER THAT I
  

14   CAME UP WITH, JUST AN EXAMPLE NUMBER.  THAT'S WHERE THE 32
  

15   PERCENT CAME FROM, I BELIEVE, FOR BUTTERFAT; THE 55 PERCENT FOR
  

16   PROTEIN; AND THE 13 PERCENT FOR OTHER SOLIDS.  WITH ME SO FAR?
  

17      Q.  YES, I AM.
  

18      A.  ALL RIGHT.  NOW WHAT?  HOW DO WE ALLOCATE IT?
  

19      Q.  I DON'T KNOW.  I SORT OF UNDERSTAND THAT.  BUT WHY
  

20   BOTHER?  WHY BOTHER TO DO IT ANNUALLY AND APPLY PROSPECTIVELY
  

21   BASED ON RETROSPECTIVE TWELVE MONTHS?
  

22      A.  WE THOUGHT IT WOULD BE A LITTLE SMOOTHER, THAT WE
  

23   WOULDN'T HAVE THE VALUE MOVING AROUND PER MONTH, AS YOU HAVE
  

24   SUGGESTED, AS MR. ENGLISH HAS SUGGESTED.  THAT THE COMPONENT
  

25   CONTRIBUTION TO THE CLASS III COULD CHANGE ON A MONTHLY BASIS.

1675



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   WHAT WE'RE SUGGESTING IS, LET'S STICK WITH A TWELVE-MONTH
  

 2   CALCULATION AS AN AVERAGE, AND THEN WE KNOW WHAT THAT
  

 3   ALLOCATION IS GOING TO BE ON A MONTHLY BASIS.
  

 4      Q.  WELL, IN THE CALIFORNIA ORDER THAT YOU ENVISION BY YOUR
  

 5   PROPOSAL, WILL THERE BE SOMETHING CALLED A PPD ANNOUNCED?
  

 6      A.  IT WILL BE ANNOUNCED FOR REASONS WE HAVE SPOKEN ON
  

 7   EITHER -- THE PROVISION YOU SPOKE OF, 76, REQUIRES A PPD.  IT
  

 8   WILL BE ANNOUNCED, BUT IT WON'T BE PAID AS A PPD.  IT WILL BE
  

 9   PAID OUT IN THE COMPONENTS, AND THAT'S THE QUESTION THAT WE'RE
  

10   ADDRESSING HERE.  HOW DO YOU PAY IT THROUGH COMPONENTS?  SO YOU
  

11   ADJUST THE COMPONENT LEVELS UP PER THIS SHARING RATIO, THIS
  

12   RATIO OF REPRESENTATION OF VALUE, AND THAT'S HOW IT'S PAID OUT.
  

13      Q.  OKAY.  SO THE ANNOUNCED PPD WOULD -- LET'S SEE,
  

14   ESSENTIALLY, BE AN ANNUAL CALCULATION.  SO ON AN ANNUAL
  

15   BASIS -- WELL, LET ME STOP THERE.  IT WOULD ESSENTIALLY BE AN
  

16   ANNUAL CALCULATION?
  

17      A.  NO, THE PPD IS CALCULATED ON A MONTHLY BASIS, AS ANY
  

18   OTHER ORDER THAT HAS A PPD.  IT IS THE ALLOCATION THAT'S BASED
  

19   ON A PERCENTAGE FROM THE ANNUAL AVERAGING.
  

20      Q.  AND ONE OF THE REASONS FOR DOING THAT, IF YOU HAVE
  

21   ANNUAL AVERAGING, YOU ARE LESS LIKELY TO HAVE, FOR EXAMPLE, A
  

22   NEGATIVE PPD?
  

23      A.  NO, THE PPD IS COMPLETELY SEPARATE FROM THAT.  I'M
  

24   TRYING TO THINK ABOUT HOW WE CAN TALK ABOUT THIS ANOTHER WAY.
  

25   MAYBE KEEP ASKING QUESTIONS.  I TRIED TO EXPLAIN IT, IT DIDN'T
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 1   SEEM TO CATCH.  SO MAYBE MORE QUESTIONS WOULD HELP.  NO
  

 2   PROBLEM, IT'S COMPLICATED.
  

 3      Q.  CONNECTING THE DOTS IN BETWEEN HERE IS MY PROBLEM.
  

 4      A.  YES.
  

 5      Q.  SO WHY ARTIFICIALLY CONSTRAIN THAT ALLOCATION OF VALUE
  

 6   BASED ON AN HISTORICAL TWELVE MONTHS, WHEN, AT ONE POINT, MUCH
  

 7   OF THAT DATA WILL BE A YEAR AND ELEVEN MONTHS OLD?
  

 8      A.  I THINK WHAT WE WERE CONSIDERING IS THE ABILITY OF THE
  

 9   MARKET ADMINISTRATOR TO DO THIS ON A TIMELY BASIS, MR. VETNE.
  

10   I DON'T KNOW ENOUGH ABOUT THE STAGING OF HOW THE CALCULATION
  

11   HAPPENS, WHETHER YOU COULD GET A REALTIME PERCENTAGE ON THE
  

12   POOL ON A MONTHLY BASIS, OR IF YOU WANTED TO LOOK AT IT MORE
  

13   FROM THIS TWELVE MONTH PATTERN WHERE YOU WOULDN'T HAVE THAT
  

14   VARIATION, THE MARKET ADMINISTRATOR WOULD KNOW FOR THE NEXT
  

15   TWELVE MONTHS HOW TO ALLOCATE IT, AND YOU WOULDN'T HAVE TO
  

16   CONSTANTLY BE LOOKING FOR A NEW PERCENTAGE SHARE OF THAT
  

17   BUTTERFAT, THAT PROTEIN, OR THAT SOLIDS NONFAT.
  

18          THE WAY I HAVE LOOKED IT AND THE FEW TIMES I HAVE DONE
  

19   IT, YOU ARE NOT TALKING ABOUT A VERY BIG IMPACT ON THAT
  

20   COMPONENT AT THIS POINT.
  

21      Q.  WELL --
  

22      A.  VALUE.
  

23      Q.  PRODUCERS IN THE FEDERAL SYSTEM EVERY MONTH LOOK AT
  

24   THEIR PPD.
  

25      A.  I KNOW THAT.
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 1      Q.  AND PRODUCERS IN CALIFORNIA, EVERY MONTH, LOOK AT THE
  

 2   QUOTA PRICE AND THE OVER BASE PRICE?
  

 3      A.  AND THEIR COMPONENTS AND THEIR PREMIUMS, YES.
  

 4      Q.  COMPARING APPLES TO APPLES, HERE'S WHAT YOU LOOK AT,
  

 5   THE COMPONENTS ARE BASED ON SOLIDS NOT FAT BASIS --
  

 6      A.  UH-HUH.
  

 7      Q.  -- IN CALIFORNIA.  SO PRODUCERS LOOK AT -- AT THEIR
  

 8   QUOTA PRICE FOR SOLIDS NOT FAT.  AND PRODUCTION, THE BUTTER
  

 9   PRICE IS THE SAME REGARDLESS -- AM I CORRECT -- THE BUTTERFAT
  

10   PRICE?
  

11      A.  UH-HUH.
  

12      Q.  ACROSS -- SO THE DIFFERENCE APPEARS IN HOW MILK IS PAID
  

13   FOR, QUOTA VERSUS OVER BASE IN THE SOLIDS NOT FAT PORTION OF
  

14   MILK, CORRECT?
  

15      A.  YES.
  

16      Q.  AND HOW WOULD THIS AFFECT, IF AT ALL, WHAT THE
  

17   PRODUCERS PERCEIVE IN THEIR QUOTA OR OVER BASE SOLIDS NOT FAT
  

18   PRICE?
  

19      A.  BUT RECOGNIZE IF IT'S A FEDERAL ORDER PRICE, MR. VETNE,
  

20   IT'S GOING TO HAVE THE COMPONENTS REPORTED.  IT'S GOING TO BE A
  

21   DIFFERENT REPORTING OUT TO THE PRODUCERS, SO THEY ARE GOING TO
  

22   LOOK AT THAT PRICE FOR THEIR COMPONENTS, AND YOU KNOW UNDER A
  

23   FEDERAL ORDER WITH MULTIPLE COMPONENT PRICING, THEY ARE GOING
  

24   TO BE PAID BASED ON THE POUNDS OF THEIR COMPONENTS.  SO I'M NOT
  

25   QUITE SURE IF I CAN TELL YOU -- ARE YOU TRYING TO SAY WHAT
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 1   WOULD THE PRICE BE AND THE REPORT BE IF WE HAD A BUTTERFAT,
  

 2   SOLIDS NONFAT, VERSUS THREE COMPONENTS?  IS THAT WHAT YOU ARE
  

 3   ASKING ME?
  

 4      Q.  NO.  IF I'M A PRODUCER AND I GET A MILK CHECK UNDER THE
  

 5   NEW SYSTEM AND I'M LOOKING AT IT, AND I HAVE SOME QUOTA AND
  

 6   SOME NONQUOTA MILK, OR SOLIDS NONFAT?
  

 7      A.  UH-HUH.
  

 8      Q.  WITH RESPECT TO THIS PORTION OF THE PROPOSAL, ALL CLASS
  

 9   UTILIZATION BEING PRETTY MUCH THE SAME, AM I GOING TO SEE, AS A
  

10   RESULT OF THIS ANNUALIZED ALLOCATION, SOMETHING DIFFERENT IN MY
  

11   OVER BASE PRICE, MY QUOTA PRICE, BOTH, OR IS -- AM I SIMPLY
  

12   GOING TO GET MORE INFORMATION ABOUT WHAT I'M DOING IN MY MILK
  

13   CHECK FOR THE DATA THAT COMES WITH MY MILK CHECK?
  

14      A.  I'M THINKING IT IS THE LATTER.  YOU ARE GOING TO GET
  

15   MORE INFORMATION.  I'M NOT SEEING HOW THIS -- I MEAN, THE QUOTA
  

16   PRICE, YOU ARE GOING TO HERE MORE ABOUT THE SOLIDS NOT FAT BUT
  

17   THAT FITS TO LATER, BUT AS FAR AS THE OVER BASE WILL NOT BE AN
  

18   OVER BASE ANYMORE, IT WILL BE THE PRICE THAT THE PRODUCERS
  

19   RECEIVE BASED ON THEIR COMPONENTS.
  

20      Q.  I HAVE A HARD TIME WITH THAT, I'M SORRY.
  

21      A.  NO, IT'S COMPLICATED, BUT I --
  

22      Q.  AND I --
  

23      A.  -- MAYBE WE CAN HAVE AN OFFLINE DISCUSSION.
  

24      Q.  I HAVE TO ASK THIS.  WHY NOT USING A ROLLING TWELVE
  

25   MONTH AVERAGE?
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 1      A.  I THINK THAT COULD BE A POSSIBILITY.  AT THIS POINT,
  

 2   WE'RE STARTING WITH THE TWELVE MONTH AVERAGE.
  

 3      Q.  ALL RIGHT.  OKAY.  NOW TO SOME DISCUSSION, LAND O'LAKES
  

 4   HAS PLANS IN THE UPPER MIDWEST AND PENNSYLVANIA AND CALIFORNIA,
  

 5   AM I CORRECT?  CURRENT STATE OF AFFAIRS?
  

 6      A.  ON THE DAIRY SIDE, THAT'S CORRECT.
  

 7      Q.  AND OVER THE COURSE OF THE LAST 10 OR 15 YEARS, LAND
  

 8   O'LAKES HAS BUILT PLANTS, CORRECT?
  

 9      A.  WE BUILT A PLANT, YES.
  

10      Q.  A PLANT?  THAT'S THE ONLY PLANT YOU BUILT IN THE
  

11   NATIONAL SYSTEM IN THE PAST TEN YEARS?
  

12      A.  I'M TRYING TO THINK IF CPI IS THE ONLY PLANT.  I
  

13   BELIEVE IT IS.
  

14      Q.  AND YOU'VE SOLD PLANTS?
  

15      A.  WE HAVE SOLD PLANTS.
  

16      Q.  OKAY.  AND YOU'VE STOPPED USING PLANTS, JUST SIMPLY
  

17   CLOSED THEM?
  

18      A.  WE HAVE CLOSED PLANTS.
  

19      Q.  AND TELL ME IF I UNDERSTOOD CORRECTLY, THE NET RESULT
  

20   IS THAT WHAT YOU REFER TO AS YOUR CHEESE FOOTPRINT IS A SMALLER
  

21   PART OF LAND O'LAKES OPERATION THAN IT HAS BEEN IN THE PAST?
  

22      A.  THAT IS TRUE.
  

23      Q.  AND IS THAT BECAUSE LAND O'LAKES CONSIDERED IT LESS
  

24   PROFITABLE TO OPERATE A CHEESE PLANT THAN BUTTER POWDER PLANTS?
  

25      A.  WELL, YOU HAVE TO REALIZE THAT LAND O'LAKES IS MUCH
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 1   MORE THAN DAIRY.  WE HAVE EQUAL STAKES IN CROP INPUTS AND IN
  

 2   ANIMAL FEEDS.
  

 3      Q.  YES?
  

 4      A.  SO WE'RE TALKING ABOUT HOW WOULD YOU DEPLOY THE CAPITAL
  

 5   IN A COMPANY IN A COOPERATIVE, THAT HAS OTHER USES FOR THE
  

 6   CAPITAL THAN JUST SIMPLY DAIRY.
  

 7      Q.  SO?
  

 8      A.  SO I WOULD SAY, JUST TO REPHRASE, THAT WE THOUGHT WE
  

 9   COULD USE THE CAPITAL IN A MORE PRODUCTIVE WAY FOR
  

10   MEMBER-OWNERS THAN TO INVEST IN A CHEESE PLANT.
  

11      Q.  OR MAINTAIN A CHEESE PLANT?
  

12      A.  OR MAINTAIN A CHEESE PLANT.
  

13      Q.  AND IN DECIDING HOW TO ALLOCATE YOUR CAPITAL IN VARIOUS
  

14   INVESTMENTS, YOU HAVE CAPITAL IN BUTTER POWDER PLANTS, AND
  

15   CAPITAL IN CHEESE.  WAS THERE SOMETHING ABOUT OPERATING CHEESE
  

16   PLANTS VERSUS BUTTER POWDER PLANTS THAT CAUSE YOU TO CHOOSE
  

17   CHEESE PLANTS AS A SOURCE OF YOUR CAPITAL FOR OTHER USES?
  

18      A.  AS I MENTIONED BEFORE, IF WE WANT TO GET TO MORE
  

19   SPECIFICS AROUND TULARE, WHERE WE CLOSED THE CHEESE PLANT, THAT
  

20   WAS AN AGED PLANT, AND WE LOOKED AT THAT OPPORTUNITY WHERE WE
  

21   WERE TO MAKING LARGE -- EXCUSE ME -- LARGE BLOCKS, AS NOT THE
  

22   FUTURE.  AND THAT WE CHOSE TO NOT INVEST IN THAT TULARE CHEESE
  

23   PLANT.  THE SAPUTO PLANT WAS A SALE.  IT FUNCTIONS QUITE WELL,
  

24   AS I UNDERSTAND, NOW.  SO A MYRIAD OF FACTORS GO INTO THE
  

25   DECISION.
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 1      Q.  OUTSIDE OF CALIFORNIA, HOW DOES YOUR FOOTPRINT, NONFAT
  

 2   DRY MILK VERSUS CHEESE TODAY, COMPARE TO WHAT IT WAS, SAY, 15
  

 3   YEARS AGO?
  

 4      A.  TOUGH FOR ME TO SPEAK TO 15 YEARS AGO.
  

 5      Q.  TEN THEN?
  

 6      A.  I'LL DO TEN.  WE HAVE CONTINUED OUR FOOTPRINT IN CHEESE
  

 7   IN THE UPPER MIDWEST, AND WE CONTINUED OUR PLANT, OUR CARLISLE
  

 8   PLANT IN PENNSYLVANIA; CARLISLE, PENNSYLVANIA, THOSE HAVE NOT
  

 9   CHANGED IN TEN YEARS.  BEG YOUR PARDON, WE CLOSED THE DENMARK
  

10   PLANT, A SMALL ITALIAN, IN WISCONSIN LAST YEAR.
  

11      Q.  ALL RIGHT.  AND THE MILK THAT FORMERLY WENT TO THE
  

12   DENMARK PLANT, IS THAT PREDOMINANTLY GOING TO OTHER
  

13   MANUFACTURING USES NOW?
  

14      A.  YES.
  

15      Q.  LAND O'LAKES PLANTS OR OTHER CUSTOMERS OF LAND O'LAKES?
  

16      A.  A LITTLE OF BOTH.
  

17      Q.  YOU HAD SOME DISCUSSION WITH MR. ENGLISH, IN THE
  

18   DECISION-MAKING PROCESS OF LAND O'LAKES RELATING TO PRODUCERS,
  

19   MILK PRICE VERSUS ASSET PERFORMANCE, DO YOU RECALL THAT
  

20   DISCUSSION?
  

21      A.  I DO.
  

22      Q.  OKAY.  LET ME SEE IF I CAN PUT THAT IN TERMS THAT I
  

23   UNDERSTAND.  FEDERAL CLASSIFIED PRICES.  IF A FEDERAL CLASS III
  

24   PRICE FAILS TO INCLUDE A MANUFACTURING ALLOWANCE, MAKE
  

25   ALLOWANCE THAT IS REASONABLE, IT PRODUCES A CLASS III PRICE
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 1   THAT'S HIGH TO THE BENEFIT OF YOUR PRODUCERS IN THEIR MILK
  

 2   CHECK, CORRECT?
  

 3      A.  IT ALL DEPENDS ON YOUR OWN INDIVIDUAL PLANT PERSPECTIVE
  

 4   HERE.  YOU ARE WAVING YOUR HAND, IS THERE SOMETHING ELSE YOU
  

 5   WANT TO SAY?
  

 6      Q.  I'M NOT TALKING ABOUT THE PLANT PERSPECTIVE.  YOU
  

 7   TALKED ABOUT PRODUCER PERSPECTIVE AND PLANT PERSPECTIVE, MILK
  

 8   CHECK PERSPECTIVE VERSUS ASSET PERFORMANCE PERSPECTIVE.  SO NOW
  

 9   I'M TALKING ABOUT THE PRODUCER PERSPECTIVE AND THE MILK CHECK
  

10   PERSPECTIVE.  HIGHER CLASS PRICES -- IT JUST GOES WITHOUT
  

11   SAYING -- PRODUCE HIGHER MILK CHECKS TO PRODUCERS?
  

12      A.  YES.
  

13      Q.  OKAY?
  

14      A.  I THINK THAT'S WHAT WE'RE DISCUSSING IN THIS WHOLE
  

15   HEARING.
  

16      Q.  YES, IT IS.  AND BUT ON THE OTHER HAND, IF YOU OPERATE
  

17   A MANUFACTURING PLANT, BE IT BUTTER OR POWDER, TO WHICH YOU,
  

18   FOR WHICH YOU HAVE TO ACCOUNT TO THE POOL AT A PRICE THAT'S
  

19   HIGHER THAN YOU CAN GET FROM THE MARKETPLACE WHEN YOU SELL
  

20   THOSE PRODUCTS, THAT ASSET ISN'T PERFORMING WELL, CORRECT?
  

21      A.  IN THAT SCENARIO, YES, IT MAY NOT BE PERFORMING WELL,
  

22   YES.
  

23      Q.  AND YOU HAVE TO TAKE THAT LOSS OR NONPERFORMANCE, AND
  

24   PASS IT BACK TO YOUR MEMBERS IN LOWER PREMIUMS OR LOWER
  

25   DIVIDENDS.  IN SOME WAY, YOUR MEMBERS WILL ABSORB THAT BURDEN?
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 1      A.  YES, ASSET PERFORMANCE AFFECTS WHAT WE RETURN TO OUR
  

 2   MEMBERS.  I AGREE WITH THAT.
  

 3      Q.  OKAY.  LET'S GO BACK A LITTLE BIT TO THE HISTORY OF
  

 4   FEDERAL MARKETING ORDERS FROM THE 1930'S.  FEDERAL MARKET ORDER
  

 5   REGULATION AND STATE MARKET ORDER REGULATION, WE HAVE HEARD AS
  

 6   RECENTLY AS BEFORE THE GONZALVES MILK POOLING ACT, POOLING
  

 7   EVOLVED SO THAT SOME DAIRY FARMERS WOULD NOT UNFAIRLY SHARE THE
  

 8   BURDEN OF SURPLUS OR LOWER VALUED MILK USES, WHILE OTHER
  

 9   PRODUCERS GET THE BENEFIT OF CLASS I.  AM I CORRECT HERE?
  

10      A.  YEAH, I'M NOT AN EXPERT IN THE READING OF THE LAW, BUT
  

11   IT SEEMS LIKE THAT'S A FAIR UNDERSTANDING.
  

12      Q.  I'M ASKING YOU ABOUT THE HISTORY, IF THAT'S WHAT YOU
  

13   UNDERSTAND.
  

14      A.  YES.
  

15      Q.  SO IF YOU HAVE TO PAY, IF YOU HAVE TO ACCOUNT TO THE
  

16   POOL FOR A CLASSIFIED VALUE THAT EXCEEDS WHAT YOU CAN RETURN,
  

17   OTHER PRODUCERS, NOT MEMBERS OF LAND O'LAKES, GET THE BENEFIT
  

18   OF A HIGHER CLASS I OR HIGHER BLEND PRICE, BUT LAND O'LAKES
  

19   PRODUCERS DISPROPORTIONALLY ABSORBED THE BURDEN OF THAT
  

20   INADEQUATE MAKE ALLOWANCE; IS THAT CORRECT?
  

21      A.  I THINK THAT'S A POSSIBILITY.
  

22      Q.  OKAY.  IT IS NOT JUST A POSSIBILITY, WOULDN'T IT BE THE
  

23   CASE ALL THE TIME IF YOU -- IF THE MAKE ALLOWANCE IS TOO SMALL
  

24   AND YOU CANNOT RECOVER FROM THE MARKETPLACE, YOUR FARMERS HAVE
  

25   TO, HAVE TO BEAR THE BURDEN OF THAT INADEQUATE RETURN.
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 1      A.  I THINK THERE'S TRUTH TO THAT.
  

 2      Q.  AND OTHER FARMERS GET THE BENEFIT WITHOUT THE BURDEN,
  

 3   OF THE INCREASED PRICE, CORRECT?
  

 4      A.  THE HIGHER PRICE, YES.
  

 5      Q.  YOU USED THE CONCEPT, THE TERM FREE ON BOARD, FOB.  DO
  

 6   YOU RECALL THAT?
  

 7      A.  I RECALL THAT.
  

 8      Q.  OKAY.  AND YOU DESCRIBED WHAT WORDS FOB MEANS, FREE ON
  

 9   BOARD -- BUT THE RECORD DOESN'T REVEAL MUCH MORE THAN THAT.
  

10          FOR THOSE LISTENING, THERE'S BEEN A LOT OF SLAPPING.
  

11   THERE'S A FLY -- A ROGUE FLY.
  

12          FREE ON BOARD, TO CARRY IT ONE STEP FURTHER, POINT OF
  

13   ORIGIN, CORRECT?
  

14      A.  CORRECT.
  

15      Q.  ALL RIGHT.  THAT IS -- THAT DIDN'T -- HADN'T BEEN
  

16   CONNECTED.
  

17      A.  PRICING AT POINT OF ORIGIN.
  

18      Q.  PRICING AT POINT OF ORIGIN.  AND YOU ANSWERED SOME
  

19   QUESTIONS ABOUT DUMPED MILK, MAYBE YOU ARE NOT THE WITNESS TO
  

20   -- ON OCCASION IN CALIFORNIA, YOU SAID MILK, BECAUSE IT WASN'T
  

21   CAPACITY, HAD TO BE DUMPED.
  

22      A.  OKAY.  YOU ARE SPEAKING OF JUST IN GENERAL OR ARE YOU
  

23   SPEAKING OF LAND O'LAKES SPECIFICALLY?
  

24      Q.  ACTUALLY, I WAS SPEAKING FROM YOUR DISCUSSION IN THE
  

25   TRANSCRIPTS OF TESTIMONY THAT --
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 1      A.  IF I SAID IT IN THE TESTIMONY THAT THERE HAD BEEN MILK
  

 2   DUMPED, I THINK I RECALL THE DISCUSSION WITH MR. ENGLISH.  I
  

 3   THINK IT WAS IN THERE, YES.  I JUST WANTED TO MAKE SURE I KNEW
  

 4   WHAT IT WAS YOU WERE ASKING ABOUT.
  

 5      Q.  HAS LAND O'LAKES EVER EXPERIENCED THAT PROBLEM?
  

 6      A.  DUMPED MILK?
  

 7      Q.  YES.
  

 8      A.  WE HAVE DUMPED MILK.
  

 9      Q.  IN CALIFORNIA?
  

10      A.  THAT WOULD HAVE TO BE A QUESTION I WOULD HAVE TO
  

11   DOUBLE-CHECK ON.  WE'RE VERY CAREFUL ABOUT NOT DOING THAT IF WE
  

12   CAN AVOID IT.  JUST SOMETIMES WE SELL MILK TO CALF RANCHES.
  

13      Q.  AND HAS THE LAND O'LAKES ELSEWHERE DUMPED MILK BECAUSE
  

14   THERE HAS BEEN AN INADEQUATE LOCAL CAPACITY AND IT COST TOO
  

15   MUCH TO SHIP IT ELSEWHERE?
  

16      A.  I THINK IN OUR HISTORY WE HAVE, ONCE OR TWICE MAYBE.
  

17      Q.  YOU WOULD ALWAYS, HOWEVER, TRY TO FIND A HOME FOR THAT
  

18   MILK AND TRANSPORT IT THERE IF YOU CAN RECOVER MORE THAN ZERO?
  

19      A.  ABSOLUTELY.  ABSOLUTELY.
  

20      Q.  DO YOU KNOW WHETHER THERE IS A PROCESS WITHIN THE
  

21   EXISTING CALIFORNIA SYSTEM THAT ALLOWS MILK TO BE DUMPED TO BE
  

22   INCLUDED IN THE POOL, NONETHELESS, IF YOU GIVE ADVANCED NOTICE
  

23   TO CDFA?
  

24      A.  I DON'T KNOW THE SPECIFICS ON THAT, I WOULD HAVE TO
  

25   DEFER TO CDFA.
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 1      Q.  OKAY.  DO YOU KNOW OF A SIMILAR PROCESS IN THE FEDERAL
  

 2   ORDER SYSTEM?
  

 3      A.  I BELIEVE THERE IS THE NOTICE OF DUMPED MILK, I THINK.
  

 4      Q.  DO YOU KNOW WHETHER, IF NOTICE IS GIVEN, THAT MILK CAN
  

 5   BE POOLED, ESSENTIALLY, AS IF IT'S BEEN DIVERTED TO THE GROUND?
  

 6      A.  NO, I'M NOT POSITIVE OF THAT, TO BE HONEST WITH YOU.
  

 7      Q.  OH, THE PLANT IN NORTHERN CALIFORNIA WHERE YOU STILL
  

 8   MAKE CHEESE?
  

 9      A.  THE ORLAND PLANT, YES.
  

10      Q.  THAT CHEESE IS MADE FOR INTERNAL USE BY LAND O'LAKES?
  

11      A.  YES.
  

12      Q.  AND THAT WOULD BE IN SOME KIND OF CUT-AND-WRAP
  

13   OPERATION?
  

14      A.  500-HUNDRED POUND BARRELS IS HOW WE MAKE IT.
  

15      Q.  AND THE BARRELS WOULD GO TO OTHER LAND O'LAKES FACILITY
  

16   WHERE IT IS MADE INTO THE CONSUMER PRODUCTS OR -- OR FOR OTHER
  

17   COMMERCIAL USE?
  

18      A.  YES.
  

19      Q.  DO YOU KNOW WHERE THOSE BARRELS PREDOMINANTLY GO FROM
  

20   ORLAND?
  

21      A.  OUR SPENCER PLANT IN WISCONSIN.
  

22      Q.  AND WHAT HAPPENS TO THEM AT THE SPENCER PLANT?
  

23      A.  THEY ARE MADE INTO A CONSUMER PRODUCT.
  

24      Q.  LAND O'LAKES CHEESE AT THE DELI COUNTER AT THE GROCERY
  

25   STORE?

1687



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1      A.  PROCESSED PRODUCT.
  

 2      Q.  PROCESSED PRODUCT?  WHEN THAT BARREL CHEESE ARRIVES IN
  

 3   THE MIDWEST, DO YOU KNOW FROM YOUR EXPERIENCE WITHIN
  

 4   LAND O'LAKES, WHETHER IT'S COST AT POINT OF DESTINATION IS
  

 5   GREATER OR LESSER TO LAND O'LAKES THAN COST OF LOCALLY --
  

 6   THAT'S LOCALLY IN THE UPPER MIDWEST -- PRODUCED BARREL CHEESE?
  

 7      A.  I DON'T KNOW THAT SPECIFICALLY, BECAUSE EVERY YEAR WE
  

 8   EVALUATE HOW MUCH CHEESE WE WANT TO BUY FROM A THIRD PARTY
  

 9   VERSUS SOME OF OUR OWN INTERNAL.
  

10      Q.  WOULD IT BE -- OKAY.  SO WOULD IT BE CORRECT TO SAY
  

11   THAT A CONSTANT PART OF LAND O'LAKES DECISION-MAKING PROCESS
  

12   WITH RESPECT TO MANUFACTURING CHEESE OR NONFAT DRY MILK, IS
  

13   WHERE IS YOUR PRODUCTION CAPACITY, CORRECT?  IF YOU HAVE
  

14   MULTIPLE PLACES?
  

15      A.  SURE.
  

16      Q.  AND AT WHAT PROCESSING FACILITY YOU CAN BEST SERVE THE
  

17   NEEDS OF YOUR CUSTOMER BASE?
  

18      A.  YES.
  

19      Q.  AND IT MAY INCLUDE SHIFTING CAPACITY FROM A PLANT IN
  

20   ONE REGION TO A PLANT IN ANOTHER TO TAKE ADVANTAGE OF WHATEVER
  

21   MARKET CONDITIONS THERE ARE AT THE TIME?
  

22      A.  AT THIS POINT, THERE IS NOT A LOT OF DISCUSSION ABOUT
  

23   SHIFTING PRODUCTION CAPACITY.  WE HAVE PLENTY OF MILK IN MOST
  

24   CASES.  EXCEPT HERE, ACTUALLY, WE'RE A LITTLE SHORT.
  

25      Q.  HERE IT'S SHORT FOR MANUFACTURING USES?
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 1      A.  YES.
  

 2      Q.  THERE'S NO SHORTAGE HERE FOR CLASS I OR CLASS II USE,
  

 3   IS THERE?
  

 4      A.  NOT THAT I'M AWARE OF.
  

 5      Q.  IN QUESTION, OR ACTUALLY IN ONE OF THE EXHIBITS, THERE
  

 6   WERE YOUR FORMER, YOUR TESTIMONY WAS DISCUSSED, YOU TESTIFIED
  

 7   PREVIOUSLY THAT IF THERE'S NO CHANGE, IT WOULDN'T BE SURPRISING
  

 8   IF WE, IF THERE WAS AN ADDITIONAL LOSS OF PLANT CAPACITY.
  

 9          DO YOU RECALL READING THAT OUT LOUD?
  

10      A.  I DO.
  

11      Q.  NOT SURPRISING.  I INFER FROM THAT A JUDGMENT
  

12   CHARACTERIZATION BASED ON SOME EXPERIENCE OR EXPERTISE THAT YOU
  

13   HAVE.  WHAT IS IT THAT WOULD MAKE IT NOT SURPRISING?
  

14      A.  I THINK I WAS EVALUATING FROM THE STANDPOINT OF THE
  

15   COST ASPECT OF THE WHEY FACTOR.  I DON'T REMEMBER EXACTLY WHERE
  

16   WE WERE AT IN TERMS OF THE 4B, THAT THAT WOULD HAVE AN IMPACT
  

17   ON THE ABILITY TO ATTRACT MORE CAPACITY IN TERMS OF THE MYRIAD
  

18   FACTORS THAT ARE CONSIDERED.
  

19      Q.  OKAY.  AND ATTRACTING CAPACITY OR LOSING CAPACITY IS A
  

20   JUDGMENT THAT MANUFACTURERS ENGAGE IN ALL THE TIME WHEN THEY
  

21   DECIDE TO BUILD A PLANT IN ONE REGION OF THE COUNTRY VERSUS
  

22   ANOTHER, SUCH AS THE DISCUSSION, TEXAS VERSUS CALIFORNIA, OR
  

23   NEW MEXICO VERSUS CALIFORNIA; IS THAT CORRECT?
  

24      A.  THAT'S CORRECT.
  

25      Q.  OKAY.  THANK YOU.
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 1       JUDGE CLIFTON:  THE WISCONSIN PLANT, THE SPENCER PLANT, HOW
  

 2   IS SPENCER SPELLED, PLEASE?
  

 3       MR. WEGNER:  S-P-E-N-C-E-R.
  

 4       JUDGE CLIFTON:  THANK YOU.  WHO ELSE HAS QUESTIONS FOR
  

 5   MR. WEGNER?
  

 6                        CROSS-EXAMINATION
  

 7   BY MR. SCHIEK:
  

 8      Q.  BILL SCHIEK WITH THE DAIRY INSTITUTE OF CALIFORNIA.
  

 9          GOOD AFTERNOON, MR. WEGNER?
  

10      A.  GOOD AFTERNOON, MR. SCHIEK.
  

11      Q.  I JUST HAVE, I THINK, FOR THE MOST PART, JUST SOME
  

12   CLARIFICATION THINGS FROM THE QUESTIONING AND ANSWERING THAT
  

13   YOU HAD.  I HEARD SOME DIFFERING THINGS, I JUST WANT TO MAKE
  

14   SURE THE RECORD'S CLEAR ON A COUPLE OF POINTS.
  

15          FIRST, THOUGH, I WANT TO THANK YOU FOR ALL THE WORK YOU
  

16   DID ON THE UNIFORM PROVISIONS, PART 1000.  I THINK THAT WAS
  

17   VERY WELL PUT TOGETHER AND I APPRECIATE IT, AND I THINK, AS
  

18   MR. ENGLISH NOTED, WE'LL HAVE A LOT TO AGREE WITH ON A LOT OF
  

19   THOSE PROVISIONS, AND WILL PROBABLY MAKE MY TESTIMONY LESS
  

20   LIKELY ON THOSE ISSUES JUST BECAUSE YOU HAVE DONE A LOT OF THE
  

21   WORK, SO I APPRECIATE THAT.
  

22           I NOTE THAT YOU, IN GOING THROUGH THE UNIFORM
  

23   PROVISIONS, PART 1000 PROVISIONS, YOU QUOTE FROM, I BELIEVE
  

24   IT'S THE FINAL DECISION, USDA'S FINAL DECISION ON FEDERAL ORDER
  

25   REFORM FROM 1999.  IS THAT -- AM I RIGHT ABOUT THAT?
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 1      A.  YES, YOU ARE.
  

 2      Q.  AND YOU INCLUDE THOSE QUOTES AS, IN PART, AS
  

 3   JUSTIFICATION FOR THE PROVISION THAT YOU ARE OFFERING.  AND SO
  

 4   MY INFERENCE IS THAT YOU WERE KIND OF AGREEING WITH USDA'S
  

 5   QUOTE THAT, AS IT PERTAINS TO THAT PROVISION; IS THAT CORRECT?
  

 6      A.  YES, I FELT THAT USDA SAID IT BEST IN ARGUING WHY WE
  

 7   NEEDED NEW FOUND PROVISIONS.  DIDN'T HAVE ANY ADDITIONAL
  

 8   THOUGHTS ON THAT, SO THAT'S WHY WE PRODUCED THOSE QUOTES.
  

 9      Q.  GOOD.  THANK YOU.  JUST FOLLOWING UP ON ONE OF
  

10   MR. ENGLISH'S QUESTIONS ON YOUR ORLAND PLANT AND THE CONDENSED
  

11   WHEY THAT YOU SELL.  I WAS JUST CURIOUS IF, FIRST OF ALL, IS
  

12   THAT -- THIS IS A TECHNICAL QUESTION, BUT YOU PROBABLY KNOW THE
  

13   ANSWER -- IS THAT MADE WITH A TRADITIONAL CONDENSING PROCESS OR
  

14   IS IT DONE THROUGH MEMBRANE FILTRATION, CONCENTRATE THE WHEY?
  

15      A.  I'M PRETTY CERTAIN IT'S A STANDARD CONDENSER, BUT I'M
  

16   NOT ABSOLUTELY POSITIVE ON THAT.
  

17      Q.  DO YOU KNOW, IN TERMS OF THE CUSTOMER YOU SELL IT TO,
  

18   HOW IT GETS USED?  IS IT MADE INTO DRY WHEY OR IS IT MADE INTO
  

19   SOME OTHER WHEY PRODUCT?
  

20      A.  I DON'T KNOW WHAT THEY DO WITH IT, TO BE HONEST WITH
  

21   YOU.
  

22      Q.  OKAY.  THANKS.  THIS IS A POINT OF CLARIFICATION.
  

23   THERE IS SOME DISCUSSION ABOUT, EXCUSE ME, IN THE CALIFORNIA
  

24   CLASS 4A AND 4B FORMULAS, SOME DISCUSSION ABOUT THE CME PRICES
  

25   FOR BUTTER AND FOR CHEDDAR CHEESE BLOCKS, AS WELL AS THE
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 1   CALIFORNIA WEIGHTED AVERAGE PRICE FOR NONFAT DRY MILK.  I JUST
  

 2   WANT, FOR CLARITY IN THE RECORD, I WANT TO -- IS IT YOUR
  

 3   UNDERSTANDING THAT THE PRICES USED IN THE CLASSIFIED PRICING
  

 4   FORMULAS, LET'S START WITH 4A, FOR FAT, USES A CME PRICE THAT'S
  

 5   ADJUSTED FOR THE FOB ADJUSTER?
  

 6      A.  YEAH, YOU ARE SPEAKING OF SPECIFICALLY THE TWO PARTS OF
  

 7   THE 4A, MR. SCHIEK?
  

 8      Q.  YEAH, SO STARTING WITH THE FAT PORTION.
  

 9      A.  THE FAT PORTION IS THE CME, BUTTER.
  

10      Q.  OKAY.  AND THE NONFAT PORTION IS WHAT PRICE AREA?
  

11      A.  CWAP.
  

12      Q.  WHICH IS?
  

13      A.  CALIFORNIA WEIGHTED AVENUE PRICE SERIES.
  

14      Q.  FOR NONFAT DRY MILK?
  

15      A.  FOR NONFAT DRY MILK COLLECTED BY CDFA EVERY WEEK.
  

16      Q.  THANK YOU.
  

17      A.  SURE.
  

18      Q.  AND FOR, IN THE 4B FORMULA, THE PRICE SERIES USED FOR
  

19   CHEDDAR CHEESE IS CME?
  

20      A.  CME CHEDDAR.
  

21      Q.  LESS WHATEVER THAT ADJUSTMENT IS.
  

22      A.  WHATEVER THE FOB IS, YEAH.  YOU FORGOT THE FOB ADJUSTER
  

23   ON THE BUTTER SIDE.
  

24      Q.  DID I?
  

25      A.  YOU DID.
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 1      Q.  I'M SORRY.
  

 2      A.  DID YOU MEAN TO INCLUDE IT?
  

 3      Q.  YES, I DID.  THANK YOU FOR REMINDING ME.
  

 4      A.  DO YOU WANT ME TO ASK -- SHOULD I ASK YOU OR SHOULD
  

 5   YOU --
  

 6      Q.  I WOULD -- I THINK WE'RE GOOD.  AND, YOU KNOW, I'M
  

 7   SORRY TO DO THIS, BECAUSE I DO RECOGNIZE --
  

 8      A.  I'M SURE YOU ARE.
  

 9      Q.  NO, NO, I REALLY AM.  I'M -- I FULLY RECOGNIZE THAT
  

10   PUTTING TOGETHER A COMPREHENSIVE PROPOSAL FOR A FEDERAL ORDER
  

11   IS AN ENORMOUS UNDERTAKING, AND THERE'S A LOT OF THINGS THAT GO
  

12   INTO IT, AND SO I'M RECOGNIZING THAT AND I'M APPRECIATIVE OF
  

13   ALL THE WORK YOU HAVE DONE.
  

14           I THINK WHEN I INITIALLY LOOKED AT YOUR PROPOSAL ON HOW
  

15   TO HANDLE THE PPD, PRODUCER PAYMENT DIFFERENTIAL, I HAD
  

16   SOMETHING IN MY MIND, AND WHAT YOU PRESENTED HERE WAS DIFFERENT
  

17   AND KIND OF, YOU KNOW, UNANTICIPATED BY ME.  IT'S PROBABLY THAT
  

18   I DIDN'T READ IT PROPERLY THE FIRST TIME, SO I APOLOGIZE FOR
  

19   THAT, BUT I'M STILL TRYING TO UNDERSTAND IT.
  

20      A.  PLEASE.
  

21      Q.  SO, FIRST OF ALL, PRODUCER PAYMENT DIFFERENTIAL, AS
  

22   IT'S NORMALLY DESCRIBED, IS ESSENTIALLY THE DIFFERENCE OF THE
  

23   POOL VALUE VERSUS THE DIFFERENCE OF THE CLASS III PRICE WITH
  

24   ALL THE COMPONENTS OVER THE WHOLE ORDER.  IF YOU APPLY THE
  

25   CLASS III VALUE OVER THE WHOLE ORDER, AND THEN YOU HAVE GOT THE
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 1   ACTUAL VALUE OF EVERYTHING THAT GETS PAID INTO THE POOL AFTER
  

 2   ALL THE VARIOUS OTHER THINGS ARE NETTED OUT, THAT'S THE
  

 3   PRODUCER PAYMENT DIFFERENTIAL?  IT'S KIND OF THAT DIFFERENCE IN
  

 4   VALUE, IS THAT --
  

 5      A.  JUST TO CLARIFY, IT IS THE PRODUCER PRICE DIFFERENTIAL.
  

 6      Q.  EXCUSE ME, THE PRODUCER PRICE DIFFERENTIAL.
  

 7      A.  AND THAT'S A FAIR CONCEPTUAL OVERVIEW OF IT.  CLASS III
  

 8   COMPONENTS FIRST, WHATEVER IS LEFT AFTER YOU DO THE ADJUSTMENTS
  

 9   FOR SETTLEMENT AND SEVERAL OTHER THINGS, YOU HAVE THE, EXCUSE
  

10   ME, THE QUOTA -- EXCUSE ME -- THE PPD VALUE.
  

11      Q.  OKAY.  AND THE WAY YOU ARE DOING IT BY NOT MAKING THE
  

12   PPD REALLY AN EXPLICIT CALCULATION, IT IS, THE VALUE CHANGE IS
  

13   STILL THERE OR STILL REPRESENTED IN THE COMPONENT VALUE IS THE
  

14   WAY YOU APPLY IT?
  

15      A.  YES, IN THE CALCULATION IS STILL THERE, BUT THE PAYMENT
  

16   DOES NOT GO OUT IN THE FORM OF A PPD, IT GOES ACROSS THE THREE
  

17   COMPONENTS OF CLASS III.
  

18      Q.  OKAY.  THANK YOU.  WOULD THIS BE A TRUE STATEMENT THAT,
  

19   IN GENERAL, IN THE FEDERAL ORDERS WHERE YOU OPERATE, IF YOU
  

20   HAVE NEGATIVE PPD'S, THAT EVOKES A NEGATIVE REACTION FROM
  

21   PRODUCERS?  MEANING, THEY ARE WONDERING WHY THEY -- WHY THE
  

22   PRICE IS BEING REDUCED --
  

23      A.  I THINK THAT'S --
  

24      Q.  -- IF YOU HAVE A NEGATIVE PPD?
  

25      A.  I THINK THAT'S A FAIR STATEMENT, YES.
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 1      Q.  SO YOU WERE EXPLAINING THIS TO MR. VETNE ABOUT THE USE
  

 2   OF THE PRIOR YEAR VALUATION CALCULATION TO APPLY GOING FORWARD
  

 3   IN CURRENT YEAR, LET'S SAY, USE THAT TERM, TO ASSIGN A SHARE OF
  

 4   THAT TOTAL PPD DOLLARS TO THE VARIOUS COMPONENTS.  I'M JUST
  

 5   CURIOUS IF, DID YOU ASK ANY OF THE MA OFFICES, MARKET
  

 6   ADMINISTRATOR OFFICES, IF THEY WOULD BE ABLE TO DO THAT SORT OF
  

 7   CONCURRENTLY, LIKE ON A RUNNING MONTH BASIS?  WAS THAT
  

 8   SOMETHING THAT WAS GOING TO BE TECHNICALLY DIFFICULT FOR THE
  

 9   MA?
  

10      A.  I'M TRYING TO RECALL IF WE ASKED THAT SPECIFIC
  

11   QUESTION, AND I DON'T RECALL IF WE DID, NOR DO I RECALL THE
  

12   ANSWER.  BUT WE DID SETTLE ON THIS, BECAUSE WE FELT IT WOULD BE
  

13   A LESS -- THAT WE KNEW THAT COULD BE DONE, PUT IT THAT WAY, AND
  

14   THAT YOU WOULDN'T HAVE THE MOVEMENT OF THE DIFFERENTIAL OR OF
  

15   THE ADJUSTMENT TO THE COMPONENTS IN AN UNEXPECTED FASHION.  IF
  

16   WOULD BE A LITTLE MORE PREDICTABLE I THINK IS WHAT WE WERE
  

17   SOMEWHAT FEELING, IF I RECALL THE CONVERSATIONS CORRECTLY.
  

18   YEAH.
  

19      Q.  I -- THAT'S, I MEAN THAT SOUNDS -- I CAN UNDERSTAND
  

20   THAT POINT OF VIEW.  THE THING THAT CONCERNS ME, JUST IN
  

21   LOOKING AT IT, I'M JUST GOING TO ASK A QUESTION ABOUT IT.
  

22   AGAIN, I HAVEN'T LOOKED AT THE NUMBERS, SO I DON'T KNOW THE
  

23   ANSWER AHEAD OF TIME.
  

24      A.  UH-HUH.
  

25      Q.  BUT WE HAD QUITE A BIT OF VOLATILITY IN SOME OF OUR
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 1   COMMODITY PRICES, AND SO I AM JUST -- JUST TO THROW OUT AN
  

 2   EXAMPLE NUMBER OUT THERE, AND I DON'T EXPECT YOU TO DO THE
  

 3   CALCULATION, BUT LET'S SAY YOU HAD A YEAR WHERE THE BUTTER
  

 4   PRICE AVERAGE IS $1.50 A POUND, AND THEN THE NEXT YEAR IT WAS
  

 5   $3.50 A POUND -- I DON'T THINK WE HAVE HAD A $3.50 A POUND
  

 6   AVERAGE FOR A YEAR, BUT JUST TO ILLUSTRATE.
  

 7      A.  LET'S HOPE NOT.
  

 8      Q.  YEAH, THE BUTTER MARKET WOULD HAVE A HARD TIME WITH
  

 9   THAT, MAYBE.  BUT DID YOU LOOK AT THOSE KINDS OF SWINGS TO SEE
  

10   THEIR IMPACT ON -- ON THOSE -- HOW MUCH AN IMPACT THEY WOULD
  

11   HAVE ON THE PPD COMPONENT ALLOCATED ACROSS THE COMPONENTS, IN
  

12   TERMS OF MATCHING UP WITH THE ACTUAL VALUES IN THE, LET'S SAY,
  

13   THE CLASS III FORMULA?
  

14      A.  WOULD HAVE BEEN A LOT OF CONSTRUCTION TO KIND OF FIGURE
  

15   OUT WHAT IT WOULD BE IN A CALIFORNIA SITUATION, ORDER 30 WITH
  

16   THE VOLUME, I MEAN, YOU CAN DO THE MATH FOR YOURSELF, IF YOU
  

17   LOOK, YOU SWING IT THE OTHER WAY 40 CENTS, WHICH HASN'T
  

18   HAPPENED FOR AWHILE, AND SEE WHAT HAPPENED THERE.  IF YOU
  

19   DOUBLE IT TO A DOLLAR, YOU DOUBLE THE IMPACT.
  

20          GENERALLY, MR. SCHIEK, YOU ARE LOOKING AT THE CHANGES
  

21   HERE, IT'S A POSSIBILITY THAT IT COULD MOVE IT BY, UNLIKELY
  

22   THAT IT WOULD BE AN ENTIRE YEAR, BUT WE THOUGHT THAT'S -- YOU
  

23   MADE THE CASE ACTUALLY FOR WHY YOU WANT TO STAY AWAY FROM
  

24   MONTHLY'S, BECAUSE MORE OFTEN WE GET MONTHLY SPIKES IN THOSE
  

25   COMMODITY PRICES, AND THAT MIGHT SWING THE COMPONENT VALUES A
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 1   LITTLE RADICALLY THAN THE TWELVE-MONTH AVERAGE.  BUT, NO, WE
  

 2   DIDN'T.  NO, I DIDN'T, THAT'S THE SHORT ANSWER.
  

 3      Q.  LET'S SUPPOSE I AM A DAIRY FARMER, I HAVE A JERSEY HERD
  

 4   AND I HAVE HIGH COMPONENT MILK.  LET'S SAY FOR ARGUMENT'S SAKE,
  

 5   THAT THAT PARTICULAR MONTH THERE'S A NEGATIVE PPD OF 50 CENTS.
  

 6      A.  UH-HUH.
  

 7      Q.  ON A HUNDREDWEIGHT BASIS, IT WOULD BE 50 CENTS.  UNDER
  

 8   YOUR METHOD OF HANDLING THIS, THE PPD AND ALLOCATING IT TO A
  

 9   COMPONENT, WOULD MY PRICE BE LOWER, HIGHER, OR THE SAME, VERSUS
  

10   GETTING PAID THE TRADITIONAL WAY THE PPD IS PAID.
  

11      A.  EXCUSE ME, I THINK THAT YOUR ULTIMATE PAY PRICE
  

12   WOULDN'T HAVE CHANGED, IT WOULD HAVE BEEN HOW IT WAS
  

13   DISTRIBUTED.  SO INSTEAD OF IT COMING TO YOU IN THE FORM OF
  

14   COMPONENTS AT THIS LEVEL AND A NEGATIVE PPD, IT WOULD COME AT
  

15   THIS LEVEL, AND NO NEGATIVE PPD.  SO IT'S -- IT IS MORE HOW THE
  

16   MONEY IS DISTRIBUTED AND THAT THE RATIO AMONGST THE COMPONENTS,
  

17   I THOUGHT YOU WERE KIND OF GOING THAT DIRECTION, WOULDN'T BE
  

18   DISTURBED THAT MUCH SO YOU WOULD SEE -- THAT'S THE QUESTION
  

19   THAT CAME UP INITIALLY, OF WHAT ARE YOU GOING TO DO TO THE
  

20   COMPONENT RELATIVE TO VALUE.  BY PUTTING IT IN THIS ANNUAL
  

21   AVERAGE, I THINK WE'RE GOING TO LIMIT HOW MUCH THAT WOULD
  

22   SWITCH IT AROUND.  BUT VALUE WOULD STILL GO OUT TO THE
  

23   PRODUCERS, IT WOULD JUST COME OUT IN A DIFFERENT WAY IN TERMS
  

24   OF THE COMPONENT PAYMENT VERSUS THE COMPONENT PAYMENT PLUS PPD.
  

25      Q.  OKAY.  I AGREE WITH YOU, THE VALUE WOULD COME OUT TO
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 1   THE PRODUCERS IN TOTAL.  THE CONCERN I HAVE, AND AGAIN, I'M
  

 2   JUST TRYING TO DO MATH IN MY HEAD, AND I, AGAIN, DON'T KNOW THE
  

 3   ANSWER.
  

 4      A.  UH-HUH.
  

 5      Q.  THE QUESTION IS, IF I'M A HIGH COMPONENT PRODUCER AND
  

 6   THE PPD IS NEGATIVE, DO I ACTUALLY END UP WITH -- AND IF THE
  

 7   PPD CALCULATED THE NORMAL WAY ON A HUNDREDWEIGHT BASIS WAS 50
  

 8   CENTS, DO I END UP IN THAT PARTICULAR MONTH WITH LESS MONEY,
  

 9   LIKE, AN EFFECTIVE PPD THAT'S MORE LIKE 60 OR 65 CENTS, BECAUSE
  

10   I'M A HIGH-COMPONENT PRODUCER?
  

11      A.  I'M NOT THINKING YOU DO, BUT I DON'T KNOW FOR SURE.  IT
  

12   WOULD HAVE TO BE RUN THROUGH EXAMPLES, AND THOSE ARE FAIR
  

13   QUESTIONS TO ASK.  WE ENCOURAGE YOU TO -- WE CAN DO AN OFFLINE
  

14   DISCUSSION ABOUT IT, IT WOULD BE QUITE FUN, IN A DIFFERENT
  

15   VENUE.
  

16      Q.  WITH A BEVERAGE, MAYBE?
  

17      A.  MAYBE, GREAT IDEA, I'LL TAKE YOU UP ON THAT.
  

18      Q.  GREAT.  THANKS.  THAT'S ALL THE QUESTIONS I HAVE.
  

19      A.  THANK YOU.
  

20       JUDGE CLIFTON:  I HAVE THIS DREAM THAT YOU ARE GOING TO
  

21   WORK OUT SOME AGREEMENT ON ALL THE PROVISIONS, TWO AT A TIME.
  

22       MR. ENGLISH:  CHIP ENGLISH.  NO COMMENT ON THAT DREAM, YOUR
  

23   HONOR, BUT -- AND I'M GOING TO ASK A COUPLE OF QUESTIONS, BUT
  

24   I'M GOING TO PREFACE IT WITH THE PARTICIPANTS WHO HAVE BEEN
  

25   ADDRESSING THIS ISSUE RAISED, HAVE BEEN TRYING TO WORK THROUGH

1698



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   A STIPULATION AS TO HOW TO DEAL WITH THE QUESTIONS ABOUT THE
  

 2   MARK STEPHENSON AND CHUCK NICHOLSON STUDY.
  

 3           AND WHILE WE WERE CLOSE, WE HAVEN'T YET COME UP WITH
  

 4   THAT IN FINAL FORM.  WELL, I DON'T THINK IT IS IN FINAL FORM
  

 5   BUT, SO --
  

 6       MR. BESHORE:  MAYBE IT WILL BE AFTER THE NEXT BREAK.
  

 7       MR. ENGLISH:  SO I NEED TO ASK THIS WITNESS WHILE HE'S
  

 8   STILL ON THE STAND, AND HOPEFULLY THIS WILL BE THE LAST TIME,
  

 9   AND I'M ONLY GOING TO ASK HIM TWO QUESTIONS.
  

10                  CROSS-EXAMINATION (CONTINUED)
  

11   BY MR. ENGLISH:
  

12      Q.  YOU ARE NO DOUBT AWARE THAT THE COOPERATIVES HAVE
  

13   REQUESTED A STUDY BY THE DAIRY ECONOMISTS MARK STEPHENSON AND
  

14   CHUCK NICHOLSON TO LOOK AT A FEDERAL MILK MARKETING ORDER AND
  

15   ITS IMPACTS FOR CALIFORNIA, CORRECT?
  

16      A.  YES, I'M AWARE OF THAT.
  

17      Q.  AND HAVE YOU SEEN THAT STUDY?
  

18      A.  YES, I HAVE.
  

19      Q.  THANK YOU.
  

20       JUDGE CLIFTON:  SOMEONE WHO HAS SEEN IT.  IS THERE ANY
  

21   OTHER CROSS-EXAMINATION OF MR. WEGNER?
  

22       MR. RICHMOND:  BILL RICHMOND, USDA.  THANK YOU, YOUR HONOR,
  

23   AND THANK YOU, MR. WEGNER, FOR YOUR TESTIMONY.  WE REALLY
  

24   APPRECIATE IT.  SO I THINK WHAT WE WOULD LIKE TO DO IS KIND OF
  

25   START AT THE BEGINNING, AND I APOLOGIZE FOR THIS BUT -- I THINK
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 1   YOU HAVE DONE AN EXCELLENT JOB IN BEGINNING YOUR STATEMENT AND
  

 2   EXPLAINING THE REASON BEHIND WHY IN THE PROPOSED CALIFORNIA
  

 3   FEDERAL ORDER YOU AND YOUR COOPERATIVE PARTNERS, WISH TO
  

 4   MAINTAIN SOME OF THE UNIFORM PROVISIONS AS CURRENTLY PROVIDED
  

 5   IN THE FEDERAL ORDERS.  YOU HAVE BASED A LOT OF THE EXPLANATION
  

 6   ON THE MAINTENANCE OF UNIFORMITY AND CONSISTENCY WITH RULES
  

 7   THAT CURRENTLY EXIST ACROSS THE FEDERAL ORDER PROGRAM.
  

 8           AND WHILE WE APPRECIATE THAT, WE NEED TO GO THROUGH
  

 9   EACH OF THE PROVISIONS, AND I WOULD LIKE FOR YOU TO EXPLAIN TO
  

10   US, FOR EACH PROVISION, WHETHER OR NOT THE CONCEPTS OF
  

11   UNIFORMITY AND CONSISTENCY ARE THE ONLY REASONS THAT REALLY
  

12   APPLY FOR MAINTAINING THOSE PROVISIONS AS CURRENTLY CONTAINED,
  

13   OR IF YOU HAVE ADDITIONAL REASONS AS TO WHY YOU WANT TO KIND OF
  

14   MAINTAIN THEM AS THEY ARE CURRENTLY PROVIDED.  SO IF WE COULD,
  

15   I WOULD LIKE TO START WITH 1051.1 GENERAL PROVISIONS.
  

16       JUDGE CLIFTON:  WE'RE IN EXHIBIT 34, PAGE 3.
  

17                       CROSS-EXAMINATION
  

18   BY MR. RICHMOND:
  

19      Q.  YES, YOUR HONOR.
  

20          SO I GUESS MY QUESTION IS, PAGE 3 AT THE BOTTOM STATES,
  

21   "ALL PART 1000 LANGUAGE REMAINS UNCHANGED."  AND THEN MOVING
  

22   INTO PAGE 4, WE BEGIN THE PARAGRAPH WITH SOME DESCRIPTIONS ON
  

23   THE CALIFORNIA MARKETING AREA.
  

24           SO IN REGARDS TO 1051.1, ARE YOU OF THE OPINION THAT
  

25   THAT WOULD REMAIN UNCHANGED TO MAINTAIN UNIFORMITY AND
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 1   CONSISTENCY WITH WHAT IS CURRENTLY PROVIDED IN THE OTHER
  

 2   FEDERAL MILK MARKETING ORDERS?
  

 3      A.  YES.
  

 4      Q.  OKAY.  SO MOVING ALONG TO SECTION 1051.2 WHICH
  

 5   DESCRIBES THE CALIFORNIA MARKETING AREA.  THE PARAGRAPH ABOVE
  

 6   THE BOLDED LANGUAGE DESCRIBES HOW IN THE, BASICALLY THE 2014
  

 7   FARM BILL, THERE'S LANGUAGE IN THE BILL THAT PROVIDES, THAT IS
  

 8   PROVIDED FOR US HOLDING THIS HEARING, THAT DESCRIBES THE
  

 9   ABILITY FOR THE PROPOSED MARKETING AREA TO COVER "THE STATE OF
  

10   CALIFORNIA."  AND IS IT YOUR OPINION THAT THIS IS WHAT LED TO
  

11   THE -- TO THE INCLUSION OF THE ENTIRE STATE OF CALIFORNIA AS
  

12   THE PROPOSED NEW FEDERAL MILK MARKETING ORDER?  BASICALLY, DO
  

13   YOU HAVE ANY OTHER PREFERENCE TO PERHAPS HAVE A DIFFERENT
  

14   DIFFERENT BOUNDARIES FOR A NEW PROPOSED FEDERAL MILK MARKETING
  

15   ORDER, OR IS IT YOUR UNDERSTANDING THAT BECAUSE THIS IS THE
  

16   LANGUAGE THAT WAS CONTAINED IN THE BILL, THIS IS WHAT YOU
  

17   ARE --
  

18      A.  WE ARE CERTAINLY PROPOSING THE ENTIRE STATE OF
  

19   CALIFORNIA AS THE MARKETING ORDER.
  

20      Q.  OKAY.
  

21      A.  AND THAT THE STATEMENT SPEAKS FOR ITSELF ABOUT THE AG
  

22   ADJUSTMENT ACT, OR THE AG ACT OF 2014.
  

23      Q.  OKAY.  AND DO YOU UNDERSTAND THAT TRADITIONALLY FEDERAL
  

24   MILK MARKETING ORDER BOUNDARIES ARE DERIVED ON ESSENTIALLY
  

25   COMPETITION FOR CLASS I SALES, AND BASED ON THAT UNDERSTANDING,
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 1   YOU CONTINUE TO SUPPORT THE ENTIRE STATE OF CALIFORNIA AS
  

 2   ENCOMPASSING THE ENTIRE MARKETING AREA?
  

 3      A.  WE DO.  I DO.
  

 4      Q.  THANK YOU.  MOVING ALONG TO ROUTE DISPOSITION.  DO YOU
  

 5   AGREE THAT, AS WE HAVE PREVIOUSLY DISCUSSED, THAT THE IDEAS OF
  

 6   MAINTAINING UNIFORMITY AND CONSISTENCY ARE THE PRIMARY REASONS
  

 7   FOR RETAINING THE SAME LANGUAGE THAT'S CURRENTLY CONTAINED IN
  

 8   THE FEDERAL MILK MARKETING ORDERS?
  

 9      A.  YES.
  

10      Q.  AND WE'RE GOING TO KEEP MOVING ALONG THROUGH THIS.
  

11      A.  VERY GOOD.
  

12      Q.  SAME QUESTION FOR THE DEFINITION OF PLANT?
  

13      A.  YES.
  

14      Q.  DISTRIBUTING PLANT?
  

15      A.  YES.
  

16      Q.  SUPPLY PLANT?
  

17      A.  YES.
  

18      Q.  NONPOOL PLANT?
  

19      A.  YES.
  

20      Q.  AND HANDLER?
  

21      A.  YES.
  

22      Q.  OTHER SOURCE MILK?
  

23      A.  YES.
  

24      Q.  AS WE ARRIVED AT THE DEFINITION FLUID MILK PRODUCT
  

25   YESTERDAY, WE PROVIDED THE WITNESS TO ATTEMPT TO EXPLAIN SOME
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 1   OF THE CHANGES THAT MAY RESULT IN PRODUCTS HERE IN CALIFORNIA
  

 2   THAT ARE CURRENTLY CLASSIFIED ONE WAY UNDER THE CALIFORNIA
  

 3   STATE ORDER THAT COULD POTENTIALLY CHANGE UNDER A NEW FEDERAL
  

 4   MILK MARKETING ORDER.  DO YOU RECALL THE TESTIMONY?
  

 5      A.  I DO.
  

 6      Q.  AND DO YOU UNDERSTAND THAT THERE COULD BE POTENTIAL
  

 7   IMPACTS TO PROCESSORS BASED ON THE CLASSIFICATION GUIDELINE
  

 8   SHIFT, IF YOU WILL, FROM A STATE ORDER TO A POTENTIALLY A
  

 9   FEDERAL ORDER?
  

10      A.  YES.
  

11      Q.  AND HAVE YOU CONSIDERED THE POTENTIAL IMPACT OF THE
  

12   SHIFT ON CONSUMERS IN THE STATE OF CALIFORNIA?
  

13      A.  I'M NOT SURE IF WE HAVE GONE THROUGH THAT OR NOT.
  

14      Q.  OKAY.  I APPRECIATE THAT.  UNDER SECTION 1051.16, ON
  

15   PAGE 12, FLUID CREAM PRODUCT.  DO YOU UNDERSTAND THAT BASED ON
  

16   THE PREVIOUS LINE OF QUESTIONING IN REGARDS TO THE TESTIMONY
  

17   PRESENTED YESTERDAY, THERE COULD BE A POTENTIAL SHIFT IN WHAT
  

18   IS CURRENTLY UNDERSTOOD TO BE A FLUID CREAM PRODUCT IN THE
  

19   STATE OF CALIFORNIA?
  

20      A.  YES.
  

21      Q.  SECTION 1051.18, COOPERATIVE ASSOCIATION?
  

22      A.  SAME QUESTION?
  

23      Q.  SAME QUESTION, YES.
  

24      A.  SAME ANSWER, YES.
  

25      Q.  1051.19, COMMERCIAL FOOD PROCESSING ESTABLISHMENT?
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 1      A.  YES.
  

 2      Q.  ON PAGE 15, MIDDLE OF THE PAGE UNDER THE HEADING FOR
  

 3   EXHIBIT 3A, THE EXHIBIT STATES, "WE ALSO PROPOSE TO ADOPT AS
  

 4   THE EXISTING UNIFORM PROVISIONS FROM PART 1000 FOR ADJUSTMENT
  

 5   OF ACCOUNTS SECTION 1051.77; CHARGES ON OVERDUE ACCOUNTS,
  

 6   SECTION 1051.78; ASSESSMENT FOR ORDER ADMINISTRATION, SECTION
  

 7   1051.85; AND DEDUCTIONS FOR MARKETING SERVICES SECTION 1051.86.
  

 8          TO THE EXTENT THAT YOUR DESCRIPTION OF PROPOSING TO
  

 9   ADOPT THE EXISTING UNIFORM PROVISIONS FOR PART 1000, THOSE FOUR
  

10   HEADINGS, WOULD YOU AGREE THAT IF THE DEPARTMENT NEEDED TO MAKE
  

11   MINOR CLERICAL ERRORS IN PROPERLY DESCRIBING YOUR PROPOSAL,
  

12   THAT WOULD BE OKAY WITH YOUR GROUP?
  

13      A.  I ASSUME IT WOULD BE, IF THERE WERE ONLY CLERICAL
  

14   ERRORS.
  

15      Q.  I HAVE AN EXAMPLE.  IN THE PROPOSAL, UNDER THE SECTION
  

16   FOR ASSESSMENT FOR ORDER ADMINISTRATION SECTION 1051.85, THE
  

17   PROPER PROPOSAL INCLUDES A POTENTIAL MARKET ADMINISTRATOR
  

18   ASSESSMENT OF 8 CENTS.  AND PART 1000, CURRENTLY, THERE'S A DE
  

19   FACTO LIMIT SET OF 5 CENTS FOR ORDER ADMINISTRATION.
  

20          DO YOU AGREE THAT IN THE EVENT THAT FOR SOME REASON THE
  

21   MARKET, POTENTIAL MARKET ADMINISTRATOR FOR CALIFORNIA ORDER
  

22   NEEDED TO, IN FACT, ESTABLISH AN ASSESSMENT BELOW THE 8 CENTS
  

23   LEVEL, THAT THAT WOULD BE OKAY?
  

24      A.  YES.
  

25      Q.  I APPRECIATE THAT.
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 1      A.  MR. RICHMOND, DID YOU MEAN TO SPEAK TO 1051.25, .26,
  

 2   .27, .28 AS WELL?
  

 3      Q.  YES, SIR.  LET'S DO THE SAME THING AS BEFORE.  SO FOR
  

 4   1051.25, MARKET ADMINISTRATOR DEFINITION?
  

 5      A.  YES.
  

 6      Q.  FOR 1051.26, THE EXISTING UNIFORM DEFINITION FOR
  

 7   CONTINUITY AND SEVERABILITY OF PROVISIONS?
  

 8      A.  YES.
  

 9      Q.  SECTION 1051.27, THE EXISTING UNIFORM DEFINITION FOR
  

10   HANDLER RESPONSIBILITY FOR RECORDS AND FACILITIES?
  

11      A.  YES.
  

12      Q.  AND FINALLY, 1051.28, WOULD BE THE EXISTING UNIFORM
  

13   DEFINITION FOR TERMINATION OF OBLIGATIONS?
  

14      A.  YES.
  

15      Q.  I APPRECIATE THAT.  THANK YOU FOR ENTERTAINING ME
  

16   THROUGH THAT EXERCISE.
  

17          IF YOU WOULD LIKE TO MOVE ALONG NOW, TALK A LITTLE BIT
  

18   ABOUT SECTION 60, 61, AND 62.
  

19       JUDGE CLIFTON:  WOULD THIS BE A GOOD TIME FOR A BREAK?
  

20   THIS IS GETTING -- THIS IS ABOUT TO BE STRENUOUS.  WE HAVE BEEN
  

21   CONFINED FOR AWHILE.  LET'S, IT IS ALMOST 3:30.  PLEASE BE BACK
  

22   AND READY TO GO AT 3:45.
  

23       (WHEREUPON, A BREAK WAS TAKEN.)
  

24       JUDGE CLIFTON:  WE'RE BACK ON RECORD AT 3:45.
  

25           MR. RICHMOND, YOU MAY PROCEED.
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 1   BY MR. RICHMOND:
  

 2      Q.  BILL RICHMOND, USDA.  THANK YOU, YOUR HONOR.  AND THANK
  

 3   YOU, MR. WEGNER.
  

 4          I UNDERSTAND YOU DON'T WORK FOR THE DEPARTMENT OF,
  

 5   CALIFORNIA DEPARTMENT OF FOOD AND AGRICULTURE, BUT I WOULD
  

 6   REALLY APPRECIATE IT IF YOU COULD MAYBE, PERHAPS IN YOUR OWN
  

 7   WORDS, DESCRIBE TO US THE FLUID MILK FORTIFICATION SCHEME THAT
  

 8   EXISTS HERE IN CALIFORNIA.  AND IF YOU DON'T FEEL COMFORTABLE
  

 9   DOING THAT, THAT'S FINE, TOO.
  

10      A.  YEAH, ACTUALLY, I DON'T FEEL COMFORTABLE.  I'LL BE
  

11   STRAIGHTFORWARD THAT THE LANGUAGE WAS, THE INTENT OF THE
  

12   LANGUAGE CLEARLY WAS TO MIMIC THE FORTIFICATION TREATMENT IN
  

13   CALIFORNIA.  AND I THINK AS HAS BEEN DISPLAYED HERE IN SOME OF
  

14   MY CROSS, THERE'S SOME PLACES WHERE IT'S PROBABLY NOT EXACTLY
  

15   THE SAME.  AS I HAVE MENTIONED BEFORE, WE ARE OPEN TO THAT
  

16   DISCUSSION FROM THE FOLKS WHO KNOW THE FORTIFICATION ALLOWANCE
  

17   AND WHO WILL BE LISTENING TO THE PROPOSAL, TOO.
  

18      Q.  OKAY.  I WOULD LIKE TO WALK THROUGH JUST A COUPLE OF
  

19   QUESTIONS REGARDING FORTIFICATION IN YOUR PROPOSAL, AND IF YOU
  

20   CAN ANSWER, GREAT.  IF NOT, THAT'S FINE, TOO.
  

21      A.  FAIR ENOUGH.
  

22      Q.  SO AS PROPOSED IN SECTION 60(A)(3) AND (4), IT APPEARS
  

23   TO CONTAIN CALCULATIONS OF FORTIFICATION CREDITS THAT SEEM
  

24   SIMILAR, AS YOU STATED, TO THE CALIFORNIA STATE ORDER.  AS
  

25   WRITTEN, THESE CREDITS APPEARED ONLY -- SORRY, AS WRITTEN,
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 1   "THESE CREDITS APPEAR TO APPLY TO ALL CLASS I PRODUCTS
  

 2   FORTIFIED, WHETHER OR NOT THE FORTIFICATION WAS MEANT TO MEET
  

 3   CALIFORNIA STATE STANDARDS."
  

 4          ARE YOU AWARE THAT NO OTHER FEDERAL ORDER GIVES CREDITS
  

 5   FOR FORTIFICATION?
  

 6      A.  I'M NOT FULLY AWARE OF THAT, ACTUALLY.
  

 7      Q.  OKAY.  CURRENTLY, FEDERAL ORDERS DO NOT PROVIDE ANY
  

 8   KIND OF CREDIT FOR FLUID MILK FORTIFICATION, JUST FOR YOUR
  

 9   INFORMATION.
  

10           DOES YOUR PROPOSAL INTEND TO GIVE CREDITS ON ALL
  

11   FORTIFICATION, WHETHER IT WAS DONE WITH THE INTENTION OF
  

12   MEETING STATE STANDARDS OR NOT?
  

13      A.  I WOULD HAVE TO DEFER THAT TO SOMEONE WHO IS MORE
  

14   KNOWLEDGEABLE IN THE PROPOSAL TEAM.
  

15      Q.  OKAY.  I THINK THEN, PROBABLY AT THIS POINT, I -- WE
  

16   SHOULD PROBABLY WAIT UNTIL WE HAVE SOMEONE ELSE FROM YOUR TEAM
  

17   ON THE STAND TO ANSWER THE REMAINING QUESTIONS.
  

18      A.  THAT'S A QUESTION?  YEAH, THAT SOUNDS VERY REASONABLE
  

19   TO ME.
  

20      Q.  I THINK THAT SOUNDS REASONABLE TO US, TOO.  OKAY.
  

21          OUR PREVIOUS DISCUSSION WAS IN REGARDS TO ESTABLISHING
  

22   PROVISIONS FOR THE PROPOSED CALIFORNIA STATE ORDER THAT ARE
  

23   CONSISTENT IN UNIFORM WITH EXISTING FEDERAL ORDER PROVISIONS.
  

24   YET, THE CALCULATION OF THE PPD, AND FORGIVE ME, YOU HAVE GIVEN
  

25   EXCELLENT DESCRIPTION OF THE MECHANICS OF THE PROPOSED PPD
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 1   CALCULATION, WE JUST WANT TO GIVE YOU THE OPPORTUNITY TO
  

 2   PROVIDE US WITH AN OVERVIEW OF, A LITTLE MORE ABOUT THE WHY.
  

 3      A.  SURE.
  

 4      Q.  IS IT A PRODUCER INCOME?  IS IT A WAY TO INCREASE
  

 5   PRODUCER INCOME?  IS IT A WAY TO DECREASE VOLATILITY?  IS IT AN
  

 6   ACCOUNTING IMPROVEMENT?  IS IT ALL THREE?  HELP US UNDERSTAND
  

 7   THE BEST WE CAN.
  

 8      A.  WELL, IN THIS -- IT'S FUNNY.  WHEN TALKING ABOUT MILK
  

 9   PRICING AND REDUCING COMPLEXITY, IT ALWAYS GET A LITTLE SMIRK
  

10   FROM MOST PEOPLE.  BUT MY EXPERIENCE IN THE TEN YEARS BACK WITH
  

11   LAND O'LAKES, AND I THINK THE TEAM MEMBERS OF PROPOSAL 1, NO
  

12   HOW THE PPD HAS BEEN A CHALLENGE TO EXPLAIN TO DAIRYMEN IN
  

13   FEDERAL MILK ORDERS.
  

14          AND I THINK SOMEONE, I CAN'T REMEMBER WHO, BUT IN THE
  

15   CROSS, MENTIONED THE NOTION OF A NEGATIVE PPD, IS THAT SIMPLER
  

16   TO EXPLAIN?  NO, THAT'S MORE DIFFICULT TO EXPLAIN.  AND
  

17   INTUITIVELY, WHY AM I SEEING A NEGATIVE PPD ON MY CHECK.  AND
  

18   GENERALLY, IRONICALLY, IT'S DURING THE TIMES WHEN YOU ARE
  

19   SEEING CHEESE INCREASING IN VALUE, SORT OF COUNTERINTUITIVE.
  

20          SO I THINK AS WE SAT DOWN AND THOUGHT ABOUT PUTTING THE
  

21   PPD TOGETHER, WE CAME UP WITH THE NOTION OR PUTTING THE PAY
  

22   PRICE SECTION TOGETHER TO PRODUCERS, WE THOUGHT, HERE'S A WAY
  

23   TO SIMPLIFY IT.  AND IN DISCUSSIONS WITH MARKET ADMINISTRATOR
  

24   STAFF, SAW THAT IT COULD BE DONE WITHOUT TOO MUCH DIFFICULTY.
  

25   AND IT WASN'T AN ATTEMPT TO DO ANYTHING, SMOOTHING OUT, IT

1708



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   WASN'T -- PPD IT IS A PAYMENT PER HUNDREDWEIGHT, AND WE SAW
  

 2   THIS WRAPPING IT BACK INTO THE COMPONENTS AS FAIR A WAY TO
  

 3   DISTRIBUTE IT AS WE THOUGHT POSSIBLE.
  

 4          WE REALIZED THAT, I THINK I WAS NOT QUITE THERE WITH
  

 5   THE DISCUSSION THAT PRODUCERS COULD SEE SOMETHING DIFFERENT IN
  

 6   THE VALUE OF THEIR CHECK DEPENDING ON THEIR COMPONENT LEVEL
  

 7   BECAUSE OF THIS CHANGE, BUT WE DIDN'T SEE IT WAS GOING TO BE
  

 8   MATERIAL IN TERMS OF THE IMPACT ON INDIVIDUAL PRODUCERS.  WE
  

 9   KNEW IT COULD BE DONE, IT WAS MATH, AND IT WOULD BE ONE LESS
  

10   THING TO A MARKET WHERE THEY ARE NOT ACCUSTOMED TO SOMETHING
  

11   CALLED A PRODUCER PRICE DIFFERENTIAL, TO REALLY BRING THAT
  

12   EXTRA ELEMENT INTO OUR PRODUCER DISCUSSION.
  

13      Q.  SO GIVEN THE SIGNIFICANT DIFFERENCES IN THE CALIFORNIA
  

14   MILK MARKETING WORLD, THIS WOULD BE A GREAT TIME TO PERHAPS
  

15   IMPROVE ON THE SOMETIMES MISUNDERSTOOD PPD THAT EXISTS IN THE
  

16   FEDERAL MILK MARKETING ORDER WORLD.
  

17      A.  WE THOUGHT IT WAS AN IMPROVEMENT.  WE USED IT AS AN
  

18   IMPROVEMENT, WE DIDN'T SEE IT AS A MATERIAL CHANGE TO THE PAY
  

19   PRICE METHODS.
  

20      Q.  I THINK AT THIS POINT I WOULD LIKE TO TURN IT OVER TO
  

21   HENRY SCHAEFER FROM THE UPPER MIDWEST FEDERAL MILK MARKETING
  

22   ORDER STAFF, AND HE WOULD LIKE TO ASK SOME ADDITIONAL
  

23   QUESTIONS.
  

24       MR. SCHAEFER:  HENRY SCHAEFER, USDA.
  

25   /////

1709



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1                        CROSS-EXAMINATION
  

 2   BY MR. SCHAEFER:
  

 3      Q.  GOOD AFTERNOON, TOM.
  

 4      A.  GOOD AFTERNOON, HENRY.
  

 5      Q.  I BELIEVE MR. VETNE ASKED SOMETHING ABOUT THE PPD NOT
  

 6   BEING CALCULATED ANY LONGER.  AND IN LOOKING AT YOUR ORDER
  

 7   LANGUAGE, AND I BELIEVE YOU ALSO MENTIONED THIS, IT IS
  

 8   CALCULATED IN THERE IN SECTION 61(E) AND THAT WOULD GIVE YOU,
  

 9   WHAT THAT, BY THE TIME YOU GOT DONE WITH THAT CALCULATION, THE
  

10   CURRENT PPD AS WE KNOW IT IN OTHER FEDERAL ORDERS; IS THAT
  

11   CORRECT?
  

12      A.  THAT'S CORRECT.  IT WOULD STILL BE CALCULATED AND IT
  

13   WOULD STILL BE ANNOUNCED.
  

14      Q.  AND THEN, REALLY ALL YOU ARE DOING BEYOND THAT IS
  

15   DISTRIBUTING ACROSS THE COMPONENTS IN THIS PARTICULAR CASE AND
  

16   THE RELATIONSHIP OF THEIR VALUE THAT THEY MAKE UP OF THE
  

17   CLASS III PRICE, IF I UNDERSTOOD IT CORRECTLY.
  

18      A.  YOU ARE CORRECT.
  

19      Q.  AND SO IN SOME RESPECTS, THE IMPACT THAT YOU WOULD SEE
  

20   ON PRODUCER'S CHECKS WOULD PROBABLY BE VERY MINIMAL, BECAUSE OF
  

21   COURSE THEY ARE GOING TO STILL GET PAID ON WHAT WOULD HAVE BEEN
  

22   THE ORIGINAL VALUE OF THE CLASS, OF THE FAT PROTEIN AND OTHER
  

23   SOLIDS, WITH IN ADDITION TO THAT, ADDITION OR SUBTRACTION TO
  

24   THAT VALUE?
  

25      A.  YOU ARE CORRECT.
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 1      Q.  THANK YOU.  I'M SORRY -- I BELIEVE MR. VETNE OR
  

 2   MR. ENGLISH ALSO INDICATED OTHER METHODS OF DOING THIS KIND OF
  

 3   CALCULATION, DISTRIBUTING THIS VALUE ACROSS THE COMPONENTS.  I
  

 4   BELIEVE YOU MENTIONED THERE WERE SOME OTHER ONES THAT YOU HAD
  

 5   TENTATIVELY LOOKED AT.
  

 6          IF USDA OR THE SECRETARY FINDS THAT THERE MAY BE OTHER
  

 7   ALTERNATIVES, ARE YOU ENTIRELY OPPOSED TO THEM LOOKING AT THOSE
  

 8   AND/OR SUGGESTING THOSE?
  

 9      A.  NO, WE ARE NOT.
  

10      Q.  THANK YOU.
  

11                  CROSS-EXAMINATION (CONTINUED)
  

12   BY MR. RICHMOND:
  

13      Q.  BILL RICHMOND, USDA.  ONE ADDITIONAL QUESTION.  COULD
  

14   YOU TALK A LITTLE BIT ABOUT WHY THE COOPS ELECTED TO NOT
  

15   INCLUDE AN ADJUSTMENT FOR SOMATIC CELLS IN THE PROPOSAL?
  

16      A.  WELL, AS I RECALL THE DISCUSSION, WHEN WE, AS THE THREE
  

17   COOPS SPOKE WITH OUR PRODUCERS AND THEIR MEMBER-OWNERS ABOUT
  

18   THIS, THE PREFERENCE WAS TO NOT INCLUDE A SOMATIC CELL IN THE
  

19   REGULATED PRICE, SO WE AGREED AND MOVED WITHOUT IT.
  

20      Q.  IS THAT SOMETHING THAT CURRENTLY EXISTS?
  

21      A.  I BELIEVE THERE'S SOME SOMATIC CELL.  YEAH, THERE'S
  

22   SOMATIC CELL PROGRAMS THAT ARE PAID WITHIN THE CALIFORNIA MILK
  

23   SYSTEM AS IT IS.
  

24      Q.  OKAY.  SO THIS WOULD BE A DEPARTURE FROM WHAT -- AND I
  

25   UNDERSTAND --
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 1      A.  NOT -- I MISSPOKE.  I MEANT TO SAY THAT THERE'S
  

 2   INDIVIDUAL HANDLER SOMATIC CELLS, BUT THERE IS NOT A SOMATIC
  

 3   CELL ADJUSTMENT IN THE CURRENT SYSTEM HERE.
  

 4      Q.  I UNDERSTAND.
  

 5       JUDGE CLIFTON:  SO JUST SO I'M FOLLOWING ALONG, WE'RE ON
  

 6   PAGE 19 NOW, AREN'T WE?
  

 7       MR. RICHMOND:  YOUR HONOR, I WAS ACTUALLY REFERENCING
  

 8   EXHIBIT 35 THE LAST PAGE, BUT LET ME TURN TO PAGE 19.
  

 9       JUDGE CLIFTON:  OKAY.  IN FACT, I WOULD ASK MR. WEGNER,
  

10   RIGHT NOW, PLEASE TO READ THE FIRST FULL PARAGRAPH ON PAGE 19.
  

11       MR WEGNER:  BEGINNING IN THE CALIFORNIA ORDER?
  

12       JUDGE CLIFTON:  BEGINNING "PRODUCERS WILL BE PAID."
  

13       MR. WEGNER:  OH, I'M SORRY.  UP HERE.  I'M SORRY.
  

14                PRODUCERS WILL BE PAID TWICE PER MONTH BASED ON
  

15                MCP CALCULATIONS.  THEY WILL BE PAID FOR POUNDS OF
  

16                BUTTERFAT, PROTEIN, AND OTHER SOLIDS.  ALL
  

17                PRODUCERS IN THE FMMO WILL RECEIVE THE SAME
  

18                COMPONENT PRICES.  THERE WILL BE NO SOMATIC CELL
  

19                COUNT ADJUSTMENTS INCLUDED IN THE REGULATED
  

20                PRICES.  THERE WILL BE NO PRODUCER LOCATION
  

21                DIFFERENTIALS.
  

22       MR. RICHMOND:  THANK YOU FOR THE REMINDER.  I THINK WE HAVE
  

23   ONE ADDITIONAL QUESTION FROM THAT SAME PARAGRAPH WHILE WE ARE
  

24   HERE.
  

25   BY MR. RICHMOND:
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 1      Q.  CAN YOU SPEAK TO A LITTLE BIT ABOUT THE FINAL SENTENCE
  

 2   IN THAT PARAGRAPH REGARDING THE LACK OF PRODUCER LOCATION
  

 3   DIFFERENTIALS?
  

 4      A.  YEAH, I THINK YOU ARE GOING TO HEAR MUCH MORE ABOUT
  

 5   THAT WHEN WE DISCUSS OUR TRANSPORTATION CREDIT SYSTEM.  WE FELT
  

 6   IT WAS A MORE EFFICIENT WAY TO USE A TRANSPORTATION CREDIT
  

 7   BASED ON MILES ACTUALLY MOVED AS OPPOSED TO A PRODUCER LOCATION
  

 8   ADJUSTMENT APPROACH.
  

 9      Q.  WE LOOK FORWARD TO THAT.  THOSE ARE ALL THE QUESTIONS
  

10   THAT WE HAVE AT THIS TIME.  WE APPRECIATE IT VERY MUCH.
  

11      A.  THANK YOU.
  

12       MR. ENGLISH:  CHIP ENGLISH.  I DON'T THINK HEARD THIS
  

13   DISCUSSED.  PAGE 22, WITH RESPECT TO REFERENCE TO ANNOUNCEMENT
  

14   OF PRODUCER PRICES.  YOU BOLDED IN THE FIRST SENTENCE, ON/OR
  

15   BEFORE THE 14TH DAY AFTER THE END OF THE MONTH.
  

16           AND I BELIEVE IT IS BOLDED, BECAUSE I GO BACK AND LOOK
  

17   AT THE INITIAL PETITION, BECAUSE THAT'S ACTUALLY A CHANGE FROM
  

18   WHAT YOU SUBMITTED THAT'S PART OF THE PROPOSAL 1; IS THAT
  

19   CORRECT?
  

20       MR. WEGNER:  THAT'S CORRECT.  I THINK MR. BESHORE HELPED
  

21   POINT THAT OUT.
  

22       MR ENGLISH:  I APOLOGIZE.  I DIDN'T HEAR IT.  ALL RIGHT.
  

23   THANK YOU.
  

24       MR. WEGNER:  UH-HUH.
  

25       MR RICHMOND:  BILL RICHMOND, USDA.  I APPRECIATE
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 1   MR. ENGLISH'S POINT, AND ALSO FOR REMINDING ME AGAIN, ONE
  

 2   ADDITIONAL QUESTION FROM PAGE 22.
  

 3           UNDER 1051.62, ANNOUNCEMENT OF PRODUCER PRICES.  WE
  

 4   UNDERSTAND WHERE:  (A) THE PRODUCER PROTEIN PRICE; (B) THE
  

 5   PRODUCER OTHER SOLIDS PRICE; (C) PRODUCER BUTTERFAT PRICE;
  

 6   (D) WHERE THOSE PRICES COME FROM.
  

 7           WE'RE A LITTLE UNSURE OF WHERE THE DESCRIPTION UNDER
  

 8   (A.1) THE QUOTA PREMIUM FOR NONFAT SOLIDS COMES FROM AT THIS
  

 9   POINT.  WILL THAT BE ADDRESSED WHEN WE GET INTO THE DISCUSSION
  

10   ON QUOTA?
  

11       MR. WEGNER:  WHEN I GET FINISHED, I KNOW SOMEONE WHO WILL
  

12   BE SPEAKING TO THAT DIRECTLY, AND THAT WILL BE COMING SOON.
  

13       MR. RICHMOND:  PERFECT.  THANK YOU.
  

14       MR. WEGNER:  THAT'S A YES.
  

15       MR. RICHMOND:  THANKS.
  

16       MR. VETNE:  JOHN VETNE, FROM HILMAR, AND I JUST HAD ONE
  

17   SHORT SERIES OF QUESTIONS.
  

18                  CROSS-EXAMINATION (CONTINUED)
  

19   BY MR. VETNE:
  

20      Q.  I ASKED YOU A QUESTION BEFORE ABOUT YOUR MEMBERSHIP
  

21   POUNDS IN CALIFORNIA, AND YOU SAID YOU DIDN'T WANT TO REVEAL
  

22   THAT.  I TOOK THAT AS A PRESENT TENSE DISINCLINATION.
  

23          I DON'T HAVE A PAPER COPY, BUT DO YOU RECALL A FEW
  

24   YEARS AGO AUTHORING AN ARTICLE TITLED "ASPECTS OF COMPLEXITY,
  

25   CURRENT AND EMERGING ISSUES IN THE AGRI-BUSINESS, TOM WEGNER,

1714



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   LAND O'LAKES, JUNE 27, 2011?"
  

 2      A.  IN WHAT PUBLICATION WAS THIS?
  

 3      Q.  I'LL SHOW IT TO YOU.
  

 4      A.  I DON'T BELIEVE THIS IS A PUBLICATION, THIS IS A POWER
  

 5   POINT SLIDE.
  

 6      Q.  OKAY.  YOU ARE RIGHT.
  

 7      A.  AND I AM TRYING TO RECALL IF IT WAS WITH THE FARM
  

 8   FOUNDATION PERHAPS.
  

 9      Q.  MY -- YOU RECALL A POWER POINT SLIDE; IS THAT CORRECT?
  

10      A.  I RECALL A LOT OF POWER POINT SLIDES.
  

11      Q.  AND IT WAS IN 2011, AND IT TALKS ABOUT YOU HAD MEMBER
  

12   FARMS IN THREE REGIONS; THE WEST, UPPER MIDWEST, AND EAST; IS
  

13   THAT CORRECT?
  

14      A.  WE DO HAVE MEMBERS IN BOTH OF THOSE -- ALL THREE OF
  

15   THOSE REGIONS.
  

16      Q.  THREE OF THOSE REGIONS?
  

17      A.  THREE OF THREE.
  

18      Q.  AND IN THIS POWER POINT YOU INDICATED YOUR POUNDS,
  

19   TOTAL POUNDS COOPERATIVE OF ABOUT 12.7 BY REGION TOTAL, IT SAYS
  

20   TOTAL POUNDS, MILLION POUNDS.  IN THE WEST, 5.8; UPPER MIDWEST,
  

21   3.9; AND THE EAST, 2.9.  AT SOME POINT PRIOR TO JUNE 11, IS
  

22   THAT AN ACCURATE CHARACTERIZATION OF HOW THOSE PRODUCT POUNDS,
  

23   ARE FARMED?  MILK PRODUCTS ARE MIXED?
  

24      A.  I THINK THAT WAS FAIR AT THAT POINT.
  

25      Q.  OKAY.  AND COWS PER FARM IN THE WEST AN AVERAGE OF
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 1   ABOUT 1,120; IN THE UPPER MIDWEST, ABOUT 190; AND IN THE EAST
  

 2   ABOUT 90?
  

 3      A.  AND I BELIEVE ALL I DID WAS TAKE THE PRODUCTION PER COW
  

 4   AND DIVIDE THAT VOLUME.
  

 5      Q.  AND IS THAT COWS PER FARM PRETTY CLOSE TO WHAT YOUR
  

 6   AVERAGE IS NOW, OR HAS THAT CHANGED SIGNIFICANTLY?
  

 7      A.  I COULDN'T SPEAK TO IT.  HAVEN'T DONE THE CALCULATION
  

 8   SINCE THEN, ACTUALLY.
  

 9      Q.  THAT'S IT.  I JUST WANTED TO FOLLOW UP.  THANK YOU,
  

10   VERY MUCH.
  

11       JUDGE CLIFTON:  ARE THERE OTHER QUESTIONS FOR MR. WEGNER?
  

12   MR. BESHORE?
  

13                      REDIRECT EXAMINATION
  

14   BY BESHORE:
  

15      Q.  THANK YOU.  MARVIN BESHORE.
  

16          A COUPLE OF QUESTIONS ON REDIRECT, MR. WEGNER.
  

17           FIRST OF ALL, COULD YOU GO TO PAGE 21 OF EXHIBIT 34?
  

18      A.  YES.
  

19      Q.  THIS IS A TYPO THAT I -- I'M NOT SURE IT WAS CORRECTED.
  

20   I WANT TO CORRECT IT WHILE WE'RE HERE.
  

21          IN SUBPARAGRAPH (E) THERE'S A REFERENCE IN THERE
  

22   INTERNALLY TO PAREN (E), WHICH IS IMPOSSIBLE.
  

23      A.  YEAH.
  

24      Q.  OKAY.  WOULD YOU AGREE WITH ME THAT THAT SHOULD REFER
  

25   TO THE PRIOR PARAGRAPH (D), BECAUSE THIS IS A SEQUENCE OF
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 1   MATHEMATICAL STEPS WHICH FOLLOW EACH OTHER IN SEQUENCE?
  

 2      A.  YES.
  

 3      Q.  OKAY.  AND I WOULD REQUEST, YOUR HONOR, THAT THAT
  

 4   CORRECTION BE APPROPRIATELY MADE ON THE RECORD EXHIBIT.  RECORD
  

 5   COPY OF EXHIBIT 34.
  

 6       JUDGE CLIFTON:  ALL RIGHT.  SO THE CHANGE THAT MS. FRISIUS
  

 7   WILL MAKE IS ON PAGE 21 OF EXHIBIT 34 ON THE RECORD COPIES, AND
  

 8   IN THE SECOND TO THE LAST PARAGRAPH, THE SUBSECTION IS (E), AND
  

 9   IN THE SECOND LINE IT REFERS TO PARAGRAPH (E), WHICH WAS A
  

10   MISTAKE.  INSTEAD OF (E) -- (E) WILL BE STRICKEN AND A LITTLE
  

11   ARROW POINTING UP TO SOME SPACE TO WRITE IN, THERE WILL BE A
  

12   (D) LIKE DOG.
  

13       MR. BESHORE:  THANK YOU, YOUR HONOR.
  

14       JUDGE CLIFTON:  YOU'RE WELCOME.
  

15   BY MR. BESHORE:
  

16      Q.  MR. WEGNER, WITH RESPECT TO THE QUESTION FROM THE
  

17   DEPARTMENT'S WITNESSES, DEPARTMENT'S STAFF ON SOMATIC CELL
  

18   COUNT, MAYBE THIS IS FROM MR. VETNE ALSO -- ANYWAY, JUST FOR
  

19   CLARITY, IN THE CURRENT FEDERAL ORDER SYSTEM, SOME MILK PRICING
  

20   ORDERS HAVE WITHIN THEIR REGULATORY PAYMENT PROGRAMS A SOMATIC
  

21   CELL COUNT ADJUSTER?
  

22      A.  YES.
  

23      Q.  AND SOME MULTIPLE COMPONENT PRICING ORDERS IN THE
  

24   CURRENT SYSTEM DO NOT HAVE A SOMATIC CELL COUNT ADJUSTER WITHIN
  

25   THEM?
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 1      A.  YES, THAT'S CORRECT.
  

 2      Q.  FOR THE CALIFORNIA ORDER IT WAS THE COLLECTIVE WISH OF
  

 3   THE PRODUCER COOPERATIVE PROPONENTS THAT YOU GO WITH THE NOT
  

 4   HAVING IT PROGRAMMED?
  

 5      A.  THAT'S CORRECT.
  

 6      Q.  OKAY.  ON THE PPD REPLACEMENT ISSUE, AND THE LAST PAGE
  

 7   OF EXHIBIT 35, AND JUST TO BE REAL SIMPLE, AND MAYBE CLEAR,
  

 8   CURRENTLY THE PPD VALUE, WHICH ON YOUR TABLE WAS $11,178 AND
  

 9   SOME ADDITIONAL DOLLARS IN DECEMBER OF 2013 IN ORDER 30,
  

10   CURRENTLY THAT VALUE IS DISTRIBUTED TO THE PRODUCERS IN THE
  

11   ORDER ON A PER HUNDREDWEIGHT BASIS?
  

12      A.  THAT'S CORRECT.
  

13      Q.  CORRECT?  OKAY.  SO EVEN THOUGH IT'S A MULTIPLE
  

14   COMPONENT PRICING ORDER.  AND THEY ARE ALL GETTING PAID SO MUCH
  

15   PER POUND OF PROTEIN, AND SO MUCH PER POUND OF OTHER SOLIDS,
  

16   AND SO MUCH PER POUND BUTTERFAT, THE PPD IS DISTRIBUTED ON A
  

17   PER HUNDREDWEIGHT BASIS?
  

18      A.  CORRECT.
  

19      Q.  SO IN OUR PROPOSED PROPOSAL 1, THE PROPOSAL, CALIFORNIA
  

20   FEDERAL ORDER, IF YOU HAVE RECOMMENDED A PROCEDURE WHERE THAT
  

21   VALUE WOULD BE DISTRIBUTED AMONG THE COMPONENTS AND NOT BE PER
  

22   HUNDREDWEIGHT BASIS?
  

23      A.  CORRECT.
  

24      Q.  OKAY.  NOW, WITH RESPECT TO THE IMPACT ON A HIGH-SOLIDS
  

25   PRODUCER, IN GENERAL AND IN CONCEPT, IF PPD'S POSITIVE, WHAT
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 1   WOULD BE THE IMPACT ON THE HIGHER THAN AVERAGE MARKET SOLIDS
  

 2   PRODUCER?
  

 3      A.  THEY WILL BENEFIT.
  

 4      Q.  IT WOULD BE A POSITIVE BENEFIT?
  

 5      A.  POSITIVE BENEFIT.
  

 6      Q.  AND FOR THE HIGHER THAN AVERAGE SOLIDS PRODUCER WHEN
  

 7   THE PPD, IN A SITUATION WHERE THE PPD HAPPENED TO BE NEGATIVE,
  

 8   WHAT WOULD THE IMPACT BE?
  

 9      A.  BE A LARGER NEGATIVE.
  

10      Q.  SO IS IT FAIR TO SAY THAT WHILE THERE ARE -- WHILE
  

11   THERE ARE NEGATIVE PPD'S IN FEDERAL ORDERS SUCH AS ORDER 30,
  

12   THAT'S THE EXCEPTION.  AND THE RULE IS THAT THE PPD'S ARE
  

13   POSITIVE?
  

14      A.  MORE TYPICALLY THEY ARE POSITIVE SINCE THE CHANGES.
  

15      Q.  SO ASSUMING THAT WOULD BE THE CASE IN THE CALIFORNIA
  

16   FEDERAL ORDER, MORE OFTEN THAN NOT THE HIGHER-SOLIDS PRODUCER
  

17   WOULD HAVE SOME SLIGHT BENEFIT FROM DISTRIBUTING THE PPD DOLLAR
  

18   VALUE ON A SOLIDS BASIS OR A COMPONENTS BASIS, RATHER THAN A
  

19   PER HUNDREDWEIGHT BASIS?
  

20      A.  I THINK THAT'S REASONABLE.
  

21      Q.  OKAY.  NOW, THERE'S BEEN REFERENCE TO FOB PRICING
  

22   ADJUSTERS IN FORMULAS, PRESENTLY IN SOME OF THE CDFA FORMULAS,
  

23   OR IN SOME OF THE CDFA CLASS 4A AND 4B PRICE FORMULAS OVER THE
  

24   YEARS.  ARE THERE ANY FOB ADJUSTERS IN PROPOSAL, ON THE
  

25   MANUFACTURING PRICE, CLASS III AND IV PRICES IN PROPOSAL NUMBER
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 1   1?
  

 2      A.  NO, THERE ARE NOT.
  

 3      Q.  ARE THE VALUES REPRESENTED OR SORT OF EMBEDDED IN THE
  

 4   FOB ADJUSTERS, NEVERTHELESS REFLECTED IN THE FORMULAS IN
  

 5   PROPOSAL 1 FOR CLASS III AND IV?
  

 6      A.  YES.
  

 7      Q.  CAN YOU JUST TELL US WHAT HOW THAT IS OR WHY THAT IS?
  

 8      A.  CALIFORNIA IS INCLUDED IN THE CURRENT SURVEY FOR, I
  

 9   GUESS THE NDPSR, THAT GOES INTO THE CLASSIFIED PRICING
  

10   FORMULAS, SALE PRICES OF CALIFORNIA PRODUCT APPEARS IN THOSE.
  

11      Q.  SO PRODUCT MANUFACTURED IN CALIFORNIA, SOLD IN
  

12   CALIFORNIA, IS INCLUDED IN THE -- IN THE PSR SURVEY FOR BUTTER?
  

13      A.  FOR BUTTER, FOR CHEESE, AND FOR --
  

14      Q.  AND FOR MILK POWDER?  NONFAT DRY MILK?
  

15      A.  NONFAT DRY MILK, CORRECT.
  

16      Q.  AND THEREFORE, SINCE THOSE PRICES ARE ACTUAL PRICES,
  

17   FOB PLANTS, CORRECT?
  

18      A.  CORRECT.
  

19      Q.  BY REGULATION, BY DEFINITION?
  

20      A.  CORRECT.
  

21      Q.  AND, THEREFORE, THE FOB CALIFORNIA PRICES ARE ALREADY
  

22   BILLED IN?
  

23      A.  THEY ARE.
  

24       JUDGE CLIFTON:  MR. WEGNER, WHAT DOES NDPSR STAND FOR?
  

25       MR. WEGNER:  NATIONAL DAIRY PRODUCT SALES REPORT.
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 1       JUDGE CLIFTON:  THANK YOU.
  

 2   BY MR. BESHORE:
  

 3      Q.  YOU WERE ASKED SOME QUESTIONS AND PROVIDED SOME
  

 4   TESTIMONY REGARDING YOUR ORAL AND CHEESE PLANT IN CALIFORNIA.
  

 5   DO YOU CARE, AND IT REFERENCES TO THAT AREA OF THE MILK SHED,
  

 6   ETCETERA, DO YOU CARE TO GIVE US ANY INFORMATION ON THE SIZE OF
  

 7   THAT PLANT?
  

 8      A.  THAT'S -- THAT PLANT TAKES IN ABOUT A MILLION POUNDS A
  

 9   DAY.
  

10      Q.  WITH RESPECT TO BASIS RISK, AND YOUR PROPOSED ORDER
  

11   THERE'S SOME QUESTIONS WHETHER THE PPD CALCULATION MIGHT
  

12   INCREASE BASIS RISK PERHAPS.
  

13          DO YOU REMEMBER THAT?
  

14      A.  I DO RECALL THAT.
  

15      Q.  OKAY.  NOW, ONE OF YOUR MEMBERS IN CALIFORNIA,
  

16   MR. FERNANDEZ, TESTIFIED EARLIER THIS WEEK TO HIS STRUGGLES
  

17   WITH BASIS RISK AND RISK MANAGEMENT UNDER THE CURRENT SYSTEM.
  

18   DO YOU RECALL THAT?
  

19      A.  YES, I DO RECALL THAT.
  

20      Q.  ALL RIGHT.  SO WHAT WOULD BE THE -- IN TERMS OF THE
  

21   ABILITY OF CALIFORNIA DAIRY FARMERS TO UTILIZE RISK MANAGEMENT
  

22   TECHNIQUES, WOULD IT BE A NET POSITIVE OR A NET NEGATIVE FOR
  

23   THE ADOPTION OF PROPOSAL 1?
  

24      A.  I THINK IT WOULD BE A NET POSITIVE AS I UNDERSTAND FROM
  

25   MY MEMBERS, HOW THEY LOOK AT THE BASIS OF CLASS III VERSUS
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 1   THEIR OWN PAY PRICE, THAT THEY ANTICIPATED, EXCUSE ME, MR.
  

 2   BESHORE.
  

 3      Q.  IN YOUR EVALUATION, WOULD BE SPREADING OF PPD OVER THE
  

 4   COMPONENTS HAVE ANY MATERIAL ADVERSE EFFECT UPON THAT?
  

 5      A.  I AM NOT SEEING IT HAVING A MATERIAL IMPACT.
  

 6      Q.  YOU WERE SHOWN AND ASKED QUESTIONS AND ASKED TO READ AT
  

 7   LENGTH BY MR. ENGLISH, SEVERAL EXAMPLES OF TESTIMONY THAT YOU
  

 8   PROVIDED AT CDFA HEARINGS OVER THE YEARS SINCE 2006.
  

 9          DO YOU RECALL THAT?
  

10      A.  I DO RECALL THAT.
  

11      Q.  OKAY.  AND THE MOST RECENT, YOU WERE SHOWN THREE
  

12   TRANSCRIPTS, 2006, 2007, AND 2011.  WAS LAND O'LAKES POSITION
  

13   IN 2011 THE SAME AS IT WAS IN 2006?
  

14      A.  NO, IT WAS NOT.
  

15      Q.  WHY NOT?
  

16      A.  WELL, THINGS CHANGED.  WE MADE CONSCIOUS DECISIONS TO
  

17   CHANGE WHAT WE DO HERE IN CALIFORNIA.  I MENTIONED EARLIER, THE
  

18   DECOMMISSIONING OF THE CHEESE PLANT IN TULARE, AN AGED FACILITY
  

19   THAT WOULD HAVE REQUIRED SIGNIFICANT REINVESTMENT.  WE CHOSE
  

20   NOT TO MAKE THAT REINVESTMENT.  WE ALSO SOLD THE CPI PLANT.
  

21   AGAIN, WE THOUGHT WE COULD DEPLOY THE CAPITAL IN A DIFFERENT
  

22   WAY FOR THE BENEFIT OF MEMBER-OWNERS.
  

23           I BELIEVE, ALSO, THAT THE PRICING SITUATION CHANGED
  

24   QUITE A BIT HERE.  WE SAW WHEY PRICES AT HISTORIC HIGHS, AND
  

25   FRANKLY, OUR MEMBER-OWNERS CAME TO US IN A PRETTY EXPLICIT
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 1   MANNER.  YOU HEAD FROM MR. KASBERGEN, MR. MACHADO,
  

 2   MR. FERNANDEZ, AND MR. CONTENTE, SPEAKING TO THE IMPACT THAT
  

 3   THE WHEY PRICING HAS HAD ON THEIR BUSINESSES.  AND WE FELT THAT
  

 4   WE NEEDED TO MOVE OUR POSITION TO A MEMBER BENEFIT DISCUSSION
  

 5   AROUND AN EQUITY DISCUSSION, AROUND THE 4B PRICING AND THE
  

 6   COMPONENTS THAT MAKE UP THAT 4B.
  

 7      Q.  DO YOU HAVE EXHIBIT 38?
  

 8      A.  I DO.
  

 9      Q.  THIS IS YOUR 2011 TESTIMONY AT CDFA?
  

10      A.  IT IS.
  

11      Q.  OR A PARTIAL TRANSCRIPT OF THE -- A TRANSCRIPT OF YOUR
  

12   TESTIMONY AT THE 2011, JUNE 30, 2011, CDFA HEARING.
  

13          I WANT TO DIRECT YOUR ATTENTION TO PAGE 37, STARTING AT
  

14   LINE 13, THROUGH PAGE 38, LINE 21.  AND I WANT YOU TO READ
  

15   THAT.  BEFORE YOU READ IT, I WANT -- I'M GOING TO ASK YOU, IS
  

16   LAND O'LAKES POSITION IN THIS HEARING TODAY ESSENTIALLY THE
  

17   SAME THAT IT WAS IN 2011, AS IT REMAINED?
  

18      A.  YES.
  

19      Q.  SAME SINCE THAT TIME?
  

20      A.  YES.
  

21      Q.  OKAY.  WOULD YOU READ YOUR TESTIMONY THERE ON, STARTING
  

22   AT PAGE 37, LINE 13, THROUGH PAGE 38, LINE 21?
  

23       MR. WEGNER:
  

24                WHY UPDATE THE WHEY FACTOR?  IN SHORT, THE
  

25                CLASS 4B PRICE IS OUT OF ALIGNMENT WITH THE
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 1                FEDERAL ORDER CLASS III PRICE.  AS A RESULT,
  

 2                CALIFORNIA PRODUCERS ARE NOT BEING TREATED FAIRLY
  

 3                COMPARED TO PRODUCERS SHIPPING TO PROCESSORS
  

 4                REGULATED UNDER FEDERAL MILK MARKETING ORDERS.
  

 5                ADOPTING THE LAND O'LAKES PROPOSAL WILL HELP TO
  

 6                BRING THE CLASS 4B PRICE INTO BETTER ALIGNMENT
  

 7                WITH THE FEDERAL ORDER CLASS III PRICE AND REDUCE
  

 8                THIS PRICE INEQUITY.
  

 9
  

10                AS YOU KNOW, THE CALIFORNIA FOOD AND AGRICULTURE
  

11                CODE SECTION 62(O)(62), STATES, WITH RESPECT TO
  

12                CLASSIFIED PRICES INCLUDING CLASS 4B, THAT, QUOTE,
  

13                'THE METHOD OR FORMULAS SHALL BE REASONABLY
  

14                CALCULATED TO RESULT IN PRICES THAT ARE IN A
  

15                REASONABLE AND SOUND ECONOMIC RELATIONSHIP WITH
  

16                THE NATIONAL VALUE OF MANUFACTURED MILK PRODUCTS.'
  

17
  

18                CURRENTLY, WHEY PRODUCTS HAVE BEEN TRADING AT
  

19                NEARLY 50 CENTS PER POUND, ADDING OVER -- AND HERE
  

20                I HAVE A CHANGE -- $1.00 PER 80, PER
  

21                HUNDREDWEIGHT, TO THE FEDERAL ORDER CLASS III
  

22                PRICE -- INSTEAD OF $1.50.
  

23
  

24                BY STARK CONTRAST, EVEN THOUGH WHEY MARKETS HAVE
  

25                BEEN TRADING AT NEARLY 50 CENTS PER POUND, THE
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 1                CONTRIBUTION OF WHEY'S VALUE TO THE CALIFORNIA
  

 2                CLASS 4B PRICE REMAINS FIXED AT 25 CENTS PER
  

 3                HUNDREDWEIGHT.  CLEARLY THE RELATIONSHIP BETWEEN
  

 4                THE FEDERAL ORDER CLASS III PRICE AND THE
  

 5                CALIFORNIA CLASS 4B HAS NOT, IS NOT, AND WILL NOT,
  

 6                MEET THIS REQUIREMENT OF THE FOOD AND AGRICULTURAL
  

 7                CODE, IF THE 25 CENT FIXED FACTOR REMAINS IN
  

 8                PLACE.  THUS, CALIFORNIA PRODUCERS ARE NOT BEING
  

 9                TREATED EQUITABLY WHEN COMPARED TO PRODUCERS
  

10                SHIPPING TO PROCESSORS REGULATED UNDER FEDERAL
  

11                MILK MARKETING ORDERS OR WHEN COMPARED TO CHEESE
  

12                PROCESSORS WHO BUY MILK FROM HANDLERS WHO
  

13                TYPICALLY POOL THIS MILK ON FEDERAL ORDERS.
  

14   BY MR. BESHORE:
  

15      Q.  THANK YOU.  MR. WEGNER, IN THAT HEARING, DID YOU ALSO
  

16   PROVIDE TESTIMONY WHICH ADDRESSED SOME OF THE ISSUES THAT HAVE
  

17   COME UP IN THIS HEARING, AND CONTINUE TO COME UP IN THIS
  

18   DIALOGUE, SUCH AS WHETHER DEPOOLING OF MILK PROVIDES FEDERAL
  

19   ORDER PLANTS SUCH AN ADVANTAGE THAT CALIFORNIA SHOULD HAVE A
  

20   MUCH LOWER PRICE?
  

21      A.  I BELIEVE I SPOKE TO THAT AS WELL.
  

22      Q.  OKAY.  DID YOU SPEAK TO WHETHER FEDERAL ORDER PLANTS,
  

23   WHETHER THERE ARE SUBSTANTIAL AMOUNTS OF MILK SOLD IN THE
  

24   FEDERAL ORDER SYSTEM BELOW CLASS III PRICES, GIVING THAT THOSE
  

25   PLANTS MAKING THOSE PURCHASES, AN ADVANTAGE OVER WHAT WOULD BE

1725



TRANSCRIPT OF PROCEEDINGS - VOLUME VIII

 1   THE SITUATION IN CALIFORNIA?
  

 2      A.  I BELIEVE I SPOKE TO THAT AS WELL.
  

 3      Q.  OKAY.  ON THAT POINT, LET'S LOOK AT PAGE 39?
  

 4       JUDGE CLIFTON:  BEFORE YOU GO THERE, I JUST WANT MR. WEGNER
  

 5   TO READ AGAIN, JUST AFTER HE SAYS, NEAR THE TOP OF PAGE 38,
  

 6   JUST AFTER HE SAYS, "AND HERE I HAVE A CHANGE."
  

 7           I JUST WANT HIM TO READ TO THE END OF THAT SENTENCE.
  

 8       MR. WEGNER:
  

 9                AND HERE I HAVE A CHANGE, $1.80 PER HUNDREDWEIGHT,
  

10                TO THE FEDERAL ORDER CLASS III PRICE, INSTEAD OF
  

11                $1.50.
  

12       JUDGE CLIFTON:  THANK YOU.
  

13   BY MR. BESHORE:
  

14      Q.  THANK YOU, YOUR HONOR.  LET'S GO, THEN, TO PAGE 39, AND
  

15   LINE 17 THROUGH 24.  COULD YOU READ THAT REGARDING THE SALES
  

16   OF, SALES BELOW CLASS PRICE OF FEDERAL ORDER MARKETS?
  

17      A.  LAND O'LAKES SELLS CLASS III -- I THINK I HAVE GOT IV
  

18   THERE -- THAT SHOULD BE ROMAN NUMERAL III --
  

19                MILK TO CHEESE PLANTS NOT REGULATED UNDER FEDERAL
  

20                ORDERS, AND ALSO BUYS MILK FROM COOPERATIVES AND
  

21                NONMEMBER PRODUCERS, FOR USE IN OUR OWN CHEESE
  

22                PLANTS LOCATED IN THE UPPER MIDWEST.  TYPICALLY,
  

23                IN ALMOST EVERY CASE, THE PRICE CHARGED FOR MILK
  

24                SOLD TO UNREGULATED CHEESE PLANTS EXCEEDS THE
  

25                FEDERAL ORDER CLASS III MINIMUM PRICE.
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 1      Q.  NOW, WHEN YOU -- WHEN YOU REFER TO UNREGULATED CHEESE
  

 2   PLANTS THERE, IS THAT SYNONYMOUS WITH NON POOLED PLANTS?
  

 3      A.  YES.
  

 4      Q.  AND TURN, THEN, TO PAGE 40.  AND IN THE MIDDLE OF THE
  

 5   PAGE, LINE 14, I BELIEVE YOU BEGIN YOUR DISCUSSION OF DEPOOLING
  

 6   AND HOW ITS DYNAMICS IN THE FEDERAL ORDER MARKETS VERSUS
  

 7   CALIFORNIA.  DO YOU SEE THAT?
  

 8      A.  LINE 14 PERHAPS?
  

 9      Q.  YES.  AND JUST -- JUST LOOKING AT IT, HOW -- HOW FAR
  

10   DOES YOUR DISCUSSION OF THE DEPOOLING ISSUE GO?
  

11      A.  IF I HAVE TO LOOK HERE A MOMENT.  I THINK I GO TO
  

12   DISCUSS THIS UP THROUGH THE TOP OF PAGE 42, LINE 5.
  

13          DOES THAT LOOK RIGHT?  I THINK THAT'S WHAT IT IS.  I
  

14   SEE THAT ON LINE 6, PAGE 42, I START TO TALK ABOUT UPDATING THE
  

15   COST ALLOWANCES.
  

16      Q.  I REALIZE THIS IS A LITTLE BIT OF MATERIAL, BUT I WOULD
  

17   LIKE YOU TO READ THAT TESTIMONY THAT YOU GAVE IN 2011 REGARDING
  

18   THE DEPOOLING ISSUE, MR. WEGNER.
  

19      A.  ALL RIGHT.
  

20                PREVIOUS HEARINGS HAVE ALSO INCLUDED STATEMENTS
  

21                ABOUT THE ADVANTAGES OF DEPOOLING OR THE VOLUNTARY
  

22                CHOOSING BY HANDLERS TO REMOVE A PORTION OF THEIR
  

23                MILK FROM A FEDERAL MILK ORDER.  LET ME OFFER
  

24                ANOTHER PERSPECTIVE ON HOW DEPOOLING IMPACTS
  

25                PRICES PAID TO PRODUCERS.
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 1                FIRSTLY, THERE'S BEEN AN ASSERTION THAT PROCESSORS
  

 2                WHO DEPOOL MILK HAVE AN ADVANTAGE OVER CALIFORNIA
  

 3                PROCESSORS.  LAND O'LAKES AND OTHER HANDLERS WHO
  

 4                DEPOOL MILK, MUST CONTINUE TO COMPETE FOR MILK
  

 5                SUPPLIES.  THEY MUST REMAIN COMPETITIVE IN THEIR
  

 6                MARKETS TO RETAIN THEIR MILK SUPPLY.  PLANTS
  

 7                BUYING MILK DEPOOLED BY A FEDERAL ORDER HANDLER,
  

 8                MUST STILL PAY THE GOING MARKET VALUE, WHICH IS AT
  

 9                LEAST THE FEDERAL ORDER CLASS III PRICE.
  

10
  

11                BY DEPOOLING, HANDLING FOREGO -- I THINK IT'S
  

12                SUPPOSED TO BE HANDLERS FOREGO RECEIPT OF THE
  

13                PRODUCER PRICE DIFFERENTIAL, THE PPD, BUT MUST
  

14                STILL TYPICALLY PAY THE CLASS III MINIMUM PRICE
  

15                FOR MILK SOLD TO AND PROCESSED AT CHEESE PLANTS.
  

16
  

17                SECONDLY, THE VOLUME OF DEPOOLED MILK HAS DROPPED
  

18                CONSIDERABLY IN RECENT YEARS, IN PART RESULTING
  

19                FROM AMENDMENTS PROPOSED BY PROCESSORS AND
  

20                COOPERATIVES, AND ADOPTED BY PRODUCERS IN THE
  

21                UPPER MIDWEST, CENTRAL, AND MIDEAST FEDERAL
  

22                ORDERS.
  

23
  

24                THESE ARE THE THREE FEDERAL ORDERS, FEDERAL ORDER
  

25                MARKETS, WHERE THE VAST MAJORITY OF DEPOOLING HAS
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 1                OCCURRED.  THE AMENDMENTS LIMIT THE VOLUME OF MILK
  

 2                A HANDLER MAY POOL DURING MOST MONTHS TO 125
  

 3                PERCENT OF THE VOLUME OF MILK POOLED IN THE
  

 4                IMMEDIATELY PRECEDING MONTH.  HANDLERS CAN STILL
  

 5                DEPOOL MILK, BUT THE VOLUME A HANDLER CHOOSES TO
  

 6                DEPOOL WILL DIRECTLY LIMIT THE VOLUME THAT THE
  

 7                HANDLER CAN POOL IN THE FOLLOWING MONTH.  EVIDENCE
  

 8                OF THIS DECREASING VOLUME OF DEPOOLED MILK CAN BE
  

 9                FOUND BY COMPARING VOLUMES DEPOOLED IN 2009 UNDER
  

10                THE FEDERAL ORDERS, TO VOLUMES DEPOOLED IN 2010.
  

11
  

12                FOR EXAMPLE, IN 2009, USDA ESTIMATED THAT HANDLERS
  

13                CHOSE TO DEPOOL, 4.4 BILLION POUNDS OF MILK,
  

14                REPRESENTING JUST OVER 3.3 PERCENT OF THE TOTAL
  

15                VOLUME OF MILK POOLED AND PRICED UNDER FEDERAL
  

16                ORDERS.
  

17
  

18                IN CALENDAR YEAR 2010, USDA ESTIMATED THAT
  

19                HANDLERS CHOSE TO DEPOOL 2.8 BILLION POUNDS OF
  

20                MILK, REPRESENTING JUST OVER 2 PERCENT OF THE
  

21                TOTAL VOLUME OF MILK POOLED AND PRICED UNDER
  

22                FEDERAL ORDERS.
  

23      Q.  ONE OTHER ISSUE THAT YOU MENTIONED, I WANT TO GO TO IN
  

24   THIS TESTIMONY, AND THAT'S ON PAGE 52.  THIS CONCERNS WHAT HAVE
  

25   BEEN CALLED, SOMETIMES REFERRED TO AS BASE PLANS.
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 1          DO YOU RECALL THAT?  SO YOU ARE TALKING ON PAGE 52,
  

 2   WITH RESPECT TO WHAT'S CHANGED SINCE 2007 AND 2008, I BELIEVE,
  

 3   IF YOU LOOK BACK ON PAGE 51, AND THAT'S PERTINENT HERE BECAUSE
  

 4   YOUR TESTIMONY FROM 2006 AND 2007 WAS QUOTED IN CONTRAST WITH
  

 5   2011.
  

 6          SO TALK ABOUT NUMBER 1 THERE IN TERMS OF WHAT HAS --
  

 7   COULD YOU JUST READ WHAT YOU HAVE NOTED AS NUMBER 1 IN TERMS OF
  

 8   WHAT CHANGED IN CALIFORNIA, POST-2007?
  

 9      A.  CERTAINLY.
  

10      Q.  LINES 2 THROUGH 7?
  

11      A.  YES.  EXCUSE ME.  "NUMBER 1" --
  

12       JUDGE CLIFTON:  I'M SORRY, MR. BESHORE, LET'S HAVE HIM BACK
  

13   UP AND LET'S HAVE HIM START ON PAGE 51, LINE 14.
  

14       MR. BESHORE:  SURE.
  

15       MR. WEGNER:
  

16                THINGS HAVE CHANGED SINCE 2007 AND 2008.
  

17                CURRENTLY, THERE'S ADEQUATE CAPACITY TO HANDLE AND
  

18                PROCESS CALIFORNIA'S MILK SUPPLY.  THIS DOES NOT
  

19                MEAN THAT THERE COULD BE SHORT-TERM PROBLEMS ON
  

20                CERTAIN WEEKENDS AND/OR HOLIDAYS WHEN MILK BACKS
  

21                UP OR WHEN ONE OF THE LARGE MANUFACTURING PLANTS
  

22                GOES DOWN FOR MAINTENANCE.  BUT EVEN IN THOSE
  

23                CASES, WHILE SOME OUT-OF-STATE SHIPMENTS MAY BE
  

24                NECESSARY, WE ARE NOT AWARE OF MILK FINDING ITS
  

25                WAY TO LESS ATTRACTIVE ALTERNATIVES, NOR BEING
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 1                SHIPPED OUT-OF-STATE ON A REGULAR BASIS.  THE
  

 2                CURRENT MARKET CONDITIONS DIFFER SIGNIFICANTLY
  

 3                FROM MARKET CONDITIONS OF 2007 AND 2008.
  

 4
  

 5                WHAT HAS CHANGED?  NUMBER 1.  DURING THE PEEK OF
  

 6                THE CRISIS, A LARGE PROPORTION OF THE
  

 7                COOPERATIVES, AND SOME PROPRIETARY FIRMS WITH
  

 8                DIRECT SHIPPERS, ADOPTED A BASE PLAN AND IN SOME
  

 9                CASES PRODUCERS WERE ASSESSED FOR THE COST OF
  

10                DISPOSING OF MILK IN EXCESS OF THE THEIR BASE
  

11                PRODUCTION.
  

12   BY MR. BESHORE:
  

13      Q.  YEAH, WHY DON'T YOU JUST CONTINUE WITH YOUR RECITATION
  

14   OF YOUR NARRATION AND DESCRIPTION OF WHAT CHANGED IN POST-2007
  

15   AND '08 THROUGH THE END OF YOUR DISCUSSION ON THAT.
  

16       MR. WEGNER:
  

17                NUMBER 2.  MILK PRODUCTION HAS DECLINED IN
  

18                CALIFORNIA SINCE 2008.  IN FACT, AVERAGE MILK
  

19                OUTPUT PER DAY WAS 4.3 MILLION POUNDS LESS IN 2009
  

20                THAN IT WAS IN 2008.  THIS OCCURRED FOR AT LEAST
  

21                TWO REASONS; ONE WAS THE BASE PLANS THAT WERE PUT
  

22                IN PLACE; SECONDLY, THE MILK PRICES DECLINED
  

23                SHARPLY FROM THEIR PEAK IN 2007 AND 2008.  IN
  

24                FACT, THE AVERAGE OVER BASE PRICE IN 2007 WAS
  

25                1727, AND BY JULY OF 2009 --
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 1       JUDGE CLIFTON:  GO AHEAD AND EXPRESS THAT IN DOLLARS,
  

 2   PLEASE.
  

 3       MR. WEGNER:  BEG YOUR PARDON.
  

 4                IN FACT, THE AVERAGE OVER BASE PRICE IN 2007 WAS
  

 5                $17.27, AND BY JULY OF 2009, THE OVER BASE PRICE
  

 6                DROPPED TO $9.67, AND THE AVERAGE FOR 2009, WAS
  

 7                ONLY $10.81 PER HUNDREDWEIGHT.  FROM AUGUST OF
  

 8                2007 TO JULY 2009, THE OVER BASE PRICE DROPPED BY
  

 9                52 PERCENT.
  

10
  

11                NUMBER 3.  MILK PROCESSING CAPACITY ON A NET BASIS
  

12                IS SIGNIFICANTLY LARGER TODAY THAN IT WAS IN 2007
  

13                AND 2008.  THERE WAS AN EXPANSION IN CHEESE
  

14                PROCESSING CAPACITY ON THE PART OF TWO FIRMS FOR A
  

15                TOTAL OF 67 LOADS OF MILK PER DAY, AND A
  

16                COMBINATION OF NEW POWDER PLANTS, EXPANSION OF
  

17                CURRENT CAPACITY FOR LAND O'LAKES, AND A REOPENING
  

18                OF AN OLD PLANT THAT PROCESSES POWDER, CONDENSED,
  

19                AND CREAM CHEESE, WHICH ADDED A TOTAL OF 287 LOADS
  

20                A DAY.
  

21
  

22                THERE WERE ALSO SOME LOSSES IN PROCESSING
  

23                CAPACITY.  LAND O'LAKES IDLING A CHEDDAR PLANT AND
  

24                ANOTHER LARGE CHEESE PLANT WAS CLOSED, FOR A TOTAL
  

25                LOSS IN PROCESSING CAPACITY OF 145 LOADS OF MILK
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 1                PER DAY.
  

 2
  

 3                IN SUM, THIS MEANS THAT CALIFORNIA HAS EXPERIENCED
  

 4                A NET INCREASE IN PROCESSING CAPACITY OF ABOUT 209
  

 5                LOADS OF MILK PER DAY THAN AT THE TIME OF THE FALL
  

 6                OF 2007 HEARING.  IT'S TRUE THAT IN 2007 AND 2008,
  

 7                THE CALIFORNIA MILK SUPPLY EXCEEDED PROCESSING
  

 8                CAPACITY, SO WE HAD DEFICIT PROCESSING CAPACITY.
  

 9                BECAUSE THE PROCESSING CAPACITY WAS DEFICIT IN
  

10                2007 AND 2008, IT WOULD BE INACCURATE TO SAY THAT
  

11                WE HAVE EXCESS PROCESSING CAPACITY OF 209 LOADS
  

12                PER DAY.
  

13
  

14                TAKING INTO ACCOUNT THE DEFICIT PROCESSING
  

15                CAPACITY AND THE GROWTH IN PROCESSING CAPACITY AND
  

16                THE GROWTH IN PROCESSING -- TAKING INTO ACCOUNT
  

17                THE DEFICIT PROCESSING CAPACITY AND THE GROWTH IN
  

18                PROCESSING CAPACITY ON A NET BASIS, AND BASED UPON
  

19                INDUSTRY SOURCES, WE BELIEVE CALIFORNIA HAS EXCESS
  

20                PROCESSING CAPACITY OF AN ESTIMATED 80 TO 90 LOADS
  

21                OF MILK PER DAY AS OF APRIL OF 2011.  WE BELIEVE
  

22                THIS TO BE A CONSERVATIVE ESTIMATE.  AT THIS POINT
  

23                IN TIME, THE MANUFACTURING CAPACITY IN CALIFORNIA
  

24                CAN ADEQUATELY HANDLE AND PROCESS CALIFORNIA'S
  

25                MILK OUTPUT.
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 1       MR. BESHORE:  THANK YOU, MR. WEGNER.  YOUR HONOR, MAY I
  

 2   HAVE JUST A MOMENT TO CONFER WITH CO-COUNSEL?  I MAY NOT HAVE
  

 3   ANY FURTHER QUESTIONS.
  

 4   BY MR. BESHORE:
  

 5      Q.  I ONLY HAVE ONE FURTHER QUESTION ON REDIRECT.
  

 6   MR. WEGNER, YOU ARE NOT GOING TO BE HERE TOMORROW, YOU HAVE
  

 7   PLANS TO EXIT?
  

 8      A.  I WILL BE HERE UNTIL 11:15, BUT I COULD LEAVE EARLIER.
  

 9      Q.  BUT YOU HAVE GOT A LOT OF PACKING TO DO, RIGHT?
  

10      A.  I DON'T HAVE ANY OTHER QUESTIONS.
  

11       MR. ENGLISH:  YOUR HONOR, I PROMISE MY RECROSS IS DIRECTLY
  

12   RELATED TO THE REDIRECT WE JUST HEARD.
  

13                       RECROSS-EXAMINATION
  

14   BY MR. ENGLISH
  

15      Q.  SO LET ME START WITH THE LAST PIECE, WHICH WAS THE
  

16   SECTION THAT YOU READ.  SOME OF WHICH YOU ALREADY READ, IN
  

17   ADDITION, DISCUSSION ABOUT CAPACITY ISSUES.  AND WHEN I ASKED
  

18   YOU QUESTIONS EARLIER, YOU INDICATED THAT YOU ALREADY
  

19   IMPLEMENTED A BASE PLAN BY THE TIME THIS TESTIMONY WAS GIVEN,
  

20   CORRECT?
  

21      A.  THE 2011 TESTIMONY?
  

22      Q.  YES.
  

23      A.  YES.
  

24      Q.  OKAY.  BUT AS I ASKED YOU WHEN YOU HAD SOME PROBLEMS IN
  

25   2012, I MAY HAVE ASKED THE QUESTION SORT OF INACCURATELY.  THE
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 1   BASE PLAN, I'M SORRY, YOU DID HAVE SOME CAPACITY ISSUES IN
  

 2   2012, CORRECT?
  

 3      A.  YES.
  

 4      Q.  NOTWITHSTANDING ALL THIS TESTIMONY WHICH YOU SAY YOU
  

 5   HAVE TAKEN CARE OF THE CAPACITY PROBLEMS, BY 2012 IT TURNED
  

 6   AROUND, YOU HAD A CAPACITY PROBLEMS, CORRECT?
  

 7      A.  IN THE EARLY PART OF 2012 THERE WAS A CAPACITY PROBLEM,
  

 8   I AGREE WITH YOU.
  

 9      Q.  AND IT WASN'T JUST FOR LAND O'LAKES, IT WAS GENERALLY
  

10   IN CALIFORNIA AND IN THE WESTERN PART OF THE UNITED STATES,
  

11   CORRECT?
  

12      A.  AS I UNDERSTAND, IT WAS MORE THAN JUST LAND O'LAKES.
  

13      Q.  AND INDEED, AS A RESULT OF THAT, NOTWITHSTANDING THE
  

14   FACT THAT YOU HAD A BASE PLAN, YOU HAD TO SUPPLEMENT YOUR BASE
  

15   PLAN AND MAKE CHANGES TO IT IN ORDER TO ADDRESS THAT
  

16   OVERCAPACITY, CORRECT?
  

17      A.  WE DID THINGS BEYOND THE BASE PLAN, IF THAT'S WHAT YOU
  

18   MEAN, YES.
  

19      Q.  THAT IS TO SAY YOU SENT A LETTER TO YOUR MEMBERS IN
  

20   MARCH OF 2012, AND I'M PERFECTLY HAPPY TO MAKE -- WE ARE UP TO
  

21   39, YOUR HONOR?
  

22       JUDGE CLIFTON:  THANK YOU.  WE WILL LABEL THAT DOCUMENT.
  

23   IT IS A ONE-PAGE DOCUMENT, AS EXHIBIT 39.
  

24            (THEREAFTER, EXHIBIT 39 WAS MARKED
  

25            FOR IDENTIFICATION.)
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 1   BY MR. ENGLISH:
  

 2      Q.  AND IT'S LABELED, LAND O'LAKES, WESTERN INITIATING
  

 3   SUPPLEMENTAL BASE REDUCTION MEASURES, AND BELOW THAT THERE IS A
  

 4   SHARE FOR INTERNET, AND THEN IT SAYS, "FROM LETTER ADDRESSED
  

 5   LAND O'LAKES DAIRY MEMBERS FROM PETE GARBANI, DIRECTOR OF MILK
  

 6   SUPPLY, WESTERN REGION, DATED MARCH 16, 2012."
  

 7          DO YOU RECOGNIZE THE TEXT THAT APPEARS BELOW FROM THE
  

 8   LETTER?
  

 9      A.  YES.
  

10      Q.  THAT'S AN ACCURATE DEPICTION?
  

11      A.  AS FAR AS I KNOW, YES.
  

12      Q.  SO IN THE MIDDLE OF THE FIRST PARAGRAPH IT READS, "AS
  

13   OF THIS WRITING, PRODUCTION WITHIN BOTH THE STATE OF CALIFORNIA
  

14   AND YOUR COOPERATIVE CONTINUES IN UPWARD TREND."  CORRECT?
  

15      A.  YES, THAT'S WHAT IT SAYS.
  

16      Q.  "MORE SPECIFICALLY, WE HAVE RECEIVED OR SOLD OVER 17
  

17   MILLION POUNDS PER DAY IN EARLY MARCH, AND VOLUMES ARE STILL
  

18   GROWING."  CORRECT?
  

19      A.  THAT'S CORRECT.
  

20      Q.  WHY DON'T YOU READ THE NEXT TWO SENTENCES?
  

21      A.  "AS SUCH" THAT PIECE, MR. ENGLISH?
  

22      Q.  YES.
  

23      A.  "AS SUCH, WE CONTINUE TO SEEK ALTERNATIVE MARKETS FOR
  

24   YOUR MILK.  OUR EFFORTS THUS FAR HAVE RESULTED IN DEEP
  

25   DISCOUNTS TO CLEAR THE MARKET, AND AS PRODUCTION CONTINUES TO
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 1   GROW, THESE ALTERNATIVES WILL BECOME INCREASINGLY LESS
  

 2   ATTRACTIVE."
  

 3      Q.  SO IN ORDER TO DISPOSE OF THE SURPLUS MILK IN 2012, YOU
  

 4   HAD TO REACH OUT IN THE MARKET AND PROVIDE DEEP DISCOUNTS,
  

 5   CORRECT?
  

 6      A.  IN THE FIRST QUARTER OF 2012.
  

 7      Q.  WHICH IS LESS THAN A YEAR AFTER YOUR TESTIMONY IN
  

 8   JUNE 30TH OF 2011, WHEN YOU SAID CAPACITY ISSUES HAD BEEN
  

 9   RESOLVED, CORRECT?
  

10      A.  CORRECT.
  

11      Q.  AND THEN YOU LIST THE, SORT OF THE CONSEQUENCES, I
  

12   DON'T THINK WE HAVE TO READ INTO IT.  BOTTOM LINE IS, YOU
  

13   INCREASED, YOU HAD TO PUT IN ADDITIONAL MEASURES TO TRY TO SLOW
  

14   DOWN PRODUCTION, CORRECT?  FINANCIAL MEASURES?
  

15      A.  YES, WE DID.
  

16      Q.  I MOVE THE ADMISSION OF THIS EXHIBIT 39.
  

17       JUDGE CLIFTON:  DOES ANYONE WISH TO QUESTION MR. WEGNER
  

18   BEFORE YOU DECIDE WHETHER YOU HAVE AN OBJECTION?  NO ONE.  IS
  

19   THERE ANY OBJECTION TO THE ADMISSION INTO EVIDENCE OF EXHIBIT
  

20   39?  THERE IS NONE.  EXHIBIT 39 IS ADMITTED INTO EVIDENCE.
  

21            (THEREAFTER, EXHIBIT 39 WAS
  

22            RECEIVED INTO EVIDENCE.)
  

23   BY MR. ENGLISH:
  

24      Q.  NOW, MR. BESHORE ALSO HAD YOU READ SOME MATERIAL WITH
  

25   RESPECT TO DEPOOLING.  CORRECT?
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 1      A.  CORRECT.
  

 2      Q.  AND ON PAGE 40 HE SPECIFICALLY HAD YOU READ THE LINES
  

 3   STARTING PAGE 14 WHERE YOU REFER, "PREVIOUS HEARINGS HAVE ALSO
  

 4   INCLUDED STATEMENTS ABOUT THE ADVANTAGES OF DEPOOLING OR THE
  

 5   VOLUNTARY CHOOSING BY HANDLERS TO MOVE A PORTION OF THEIR MILK
  

 6   FROM A FEDERAL MILK ORDER."  CORRECT?
  

 7      A.  CORRECT.
  

 8      Q.  AND, IN FACT, AS WE DISCUSSED FROM EXHIBIT 36, ONE OF
  

 9   THE STATEMENTS ABOUT THE ADVANTAGES OF DEPOOLING THAT APPEARED
  

10   IN PRIOR TESTIMONY WAS YOUR OWN STATEMENT FROM 2006, CORRECT?
  

11      A.  THAT'S CORRECT.
  

12      Q.  NOW, YOU INDICATED IN YOUR TESTIMONY FOLLOWING THAT,
  

13   THAT YOU SAY, "LAND O'LAKES AND OTHER HANDLERS WHO DEPOOL MILK
  

14   MUST CONTINUE TO COMPETE FOR MILK SUPPLIES."  AND THAT'S A TRUE
  

15   STATEMENT, CORRECT?
  

16      A.  IT IS A TRUE STATEMENT.
  

17      Q.  BUT ISN'T THE DIFFERENCE THAT WHEN YOU DEPOOL, AS YOU
  

18   STATED IN 2006, THAT YOU DON'T HAVE TO SHARE THE CLASS III
  

19   REVENUE WITH OTHER PRODUCERS WHEN YOU DEPOOL THE MILK?
  

20      A.  CORRECT.  BUT YOU WOULD STILL NEED TO RETAIN YOUR MILK
  

21   SUPPLY.
  

22      Q.  BUT YOU ARE NOT HAVING TO SHARE THAT MONEY WITH OTHER
  

23   DAIRY FARMERS, CORRECT?
  

24      A.  CORRECT.  BUT YOU STILL NEED TO RETAIN YOUR MILK
  

25   SUPPLY.
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 1      Q.  I UNDERSTAND.  BUT WHEN YOU SHARE THE MONEY -- IF YOU
  

 2   DON'T HAVE TO SHARE THE MONEY WITH OTHER FARMERS AND YOU GET TO
  

 3   USE IT FOR YOURSELF, DOESN'T THAT ADD TO YOUR ECONOMIC BENEFIT,
  

 4   VIS-A-VIE, THE ENTITIES WHO ARE STILL IN THE POOL?
  

 5      A.  THESE VALUES ARE SUCH SMALL MARGINAL MILK SUPPLIES THAT
  

 6   THEY ARE NOT A SIGNIFICANT ECONOMIC BENEFIT.  THEY ARE A
  

 7   BENEFIT, BUT YOU STILL NEED TO RETAIN YOUR MILK SUPPLY BY
  

 8   PAYING A COMPETITIVE PRICE.
  

 9      Q.  THEN WHY DO PEOPLE DEPOOL AT ALL IF IT'S SUCH A SMALL
  

10   BENEFIT?
  

11      A.  BECAUSE IT MAKES SENSE TO DEPOOL CERTAIN TIMES, AND YOU
  

12   STILL NEED TO -- I MEAN, IT'S AN OPPORTUNITY WITHIN THE
  

13   REGULATION.  YOU ARE MAXIMIZING THE OPPORTUNITY WITHIN THE
  

14   REGULATION.
  

15      Q.  AND NO ONE IS CRITICIZING YOU FOR DOING SO?
  

16      A.  I'M NOT TAKING IT AS A CRITICISM.
  

17      Q.  AND YOU SHOULDN'T.
  

18          BUT THE FACT OF THE MATTER IS, PEOPLE DO IT BECAUSE IT
  

19   PROVIDES ECONOMIC ADVANTAGE, CORRECT?
  

20      A.  THAT'S A STRONG WORD.  IT MAKES A DIFFERENCE, IT'S A
  

21   BENEFIT, I AGREE.
  

22      Q.  IT PROVIDES AN ECONOMIC ADVANTAGE?
  

23      A.  IT'S A BENEFIT, I AGREE.
  

24      Q.  SO YOU ALSO, IN YOUR STATEMENT AND RESPONSE TO
  

25   MR. BESHORE, INDICATED THAT THESE CHANGES IN FEDERAL ORDERS
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 1   HAVE REDUCED THE POOLING, CORRECT?
  

 2      A.  CORRECT.
  

 3      Q.  HAVE YOU LOOKED AT TABLE 9 OF EXHIBIT 9, THAT WAS
  

 4   PRESENTED BY THE DEPARTMENT WITNESSES?
  

 5      A.  I DON'T HAVE IT IN FRONT OF ME, BUT I HAVE LOOKED AT
  

 6   IT.
  

 7      Q.  AND FOR 2014, THE TOTAL VOLUME FOR ALL ORDERS, UPPER
  

 8   MIDWEST AND OTHER, WAS A 11 BILLION POUNDS THAT WAS ELIGIBLE
  

 9   MILK NOT POOLED FOR 2014?
  

10      A.  I'LL TAKE YOUR WORD FOR IT.
  

11      Q.  OKAY.  WOULD YOU TAKE MY WORD FOR THAT, YOU KNOW, IS
  

12   THE FOURTH LARGEST MONTH SINCE 2000?
  

13      A.  WELL, IF THE NUMBERS SAY THAT, I WOULD TAKE THAT AS
  

14   YOUR -- I WOULD AGREE WITH THAT ASSERTION.
  

15      Q.  I HAVE NO FURTHER QUESTIONS OF THIS WITNESS.
  

16       JUDGE CLIFTON:  ARE THERE ANY OTHER QUESTIONS FOR
  

17   MR. WEGNER?  YOU HAVE BEEN ON THE STAND ALMOST ALL DAY
  

18   MR. WEGNER, IT'S 4:38, YOU MAY STEP DOWN.  THANK YOU SO MUCH.
  

19       MR. WEGNER:  THANK YOU.
  

20       MR. BESHORE:  I'M NOT CERTAIN IF EXHIBITS 34 AND 35 WERE
  

21   MOVED INTO EVIDENCE, BUT I WOULD ASK THEM BE RECEIVED IF THEY
  

22   HAVE NOT BE RECEIVED.
  

23       JUDGE CLIFTON:  I'M SURE THAT THEY WERE, BUT IN AN
  

24   ABUNDANCE OF CAUTION, I WILL REITERATE THAT ALL OF THOSE
  

25   EXHIBITS THAT WE HAVE COVERED TODAY I HEREBY ADMIT INTO
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 1   EVIDENCE, IF I HAVE NOT.  THAT'S EXHIBIT 34, 35, 36, 37, 38,
  

 2   AND 39.
  

 3       MR. ENGLISH:  YOUR HONOR, I NOTE IT IS ALMOST 4:40, AND I
  

 4   DON'T THINK MR. BESHORE WANTS TO PUT ANOTHER WITNESS ON.  BUT
  

 5   AS IT HAPPENS, WE HAVE WHATEVER YOU WANT TO CALL IT,
  

 6   HOUSEKEEPING OR SOMETHING ELSE.  WE HAVE A RARITY IN FEDERAL
  

 7   MILK ORDER HEARINGS, WHICH IS A STIPULATION.
  

 8           AND MR. VETNE FOR HIS CLIENT, AND MR. BESHORE FOR
  

 9   PROPONENTS PROPOSAL 1, AND WE, DAIRY INSTITUTE OF CALIFORNIA,
  

10   PROPOSAL NUMBER 2, HAVE REACHED A RESOLUTION SO THAT WHILE
  

11   THERE MIGHT BE -- WELL, THERE WILL BE A LEGAL DISCUSSION AT A
  

12   LATER DATE, WE CAN STOP ASKING QUESTIONS OF WITNESSES AT THIS
  

13   TIME WITH RESPECT TO THE STEPHENSON AND NICHOLSON STUDY.  AND
  

14   SO WE HAVE A ONE-PAGE STIPULATION, WHICH I'LL QUICKLY READ INTO
  

15   THE RECORD, AND THEN SOME ATTACHMENTS.
  

16           AND IT HAS THE CAPTION OF THE CASE WITH ALL OF THE
  

17   APPROPRIATE DOCKET INFORMATION.  CLOVIS, CALIFORNIA, DATED
  

18   SEPTEMBER 22ND, 2015, THAT'S THE DATE OF THE HEARING, NOT
  

19   TODAY.
  

20           IN JUNE 2013, THE THREE PROPONENT DAIRY FARM
  

21   COOPERATIVE ASSOCIATIONS GAVE PUBLIC NOTICE BY PRESS RELEASES
  

22   ATTACHED, OF THE STUDY PREPARED BY DAIRY ECONOMIST MARK
  

23   STEPHENSON AND CHUCK NICHOLSON.  INFORMATION ABOUT THE STUDY
  

24   FROM THE PRESS RELEASE OR RELEASES, WAS RECORDED AND PUBLISHED
  

25   BY PRINT AND WEB-BASED MEDIA.  HOWEVER, THE STUDY ITSELF HAS
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 1   BEEN PROVIDED ONLY TO SENIOR MANAGEMENT OF THE COOPERATIVE
  

 2   PROPONENTS, AND IT, AND ANY AND ALL COPIES THEREOF IN ANY
  

 3   FORMAT ARE CONSIDERED BY THE COOPERATIVES AS CONFIDENTIAL
  

 4   PROPRIETARY INFORMATION.
  

 5           IN JUNE 2015, A REQUEST WAS MADE OF COUNSEL FOR THE
  

 6   PROPONENT COOPERATIVES TO MAKE A COPY OF THE STEPHENSON,
  

 7   NICHOLSON STUDY AVAILABLE TO ALL, I'M SORRY, TO OTHER
  

 8   INTERESTED PARTIES.  COOPERATIVE COUNSEL PROMPTLY RESPONDED
  

 9   "NO."
  

10           AS THE HEARINGS PROGRESSED, QUESTIONS HAVE BEEN ASKED
  

11   OF WITNESSES CONCERNING STEPHENSON, NICHOLSON STUDY, TO WHICH
  

12   COUNSEL FOR THE PROPONENT COOPERATIVES HAS OBJECTED.
  

13           IT IS THE POSITION OF THE COOPERATIVE ASSOCIATION
  

14   PROPONENTS THAT THE STEPHENSON, NICHOLSON -- SHOULD SAY STUDY
  

15   -- IS FOR THE PRIVATE USE OF THE COOPERATIVES, AND COOPERATIVES
  

16   WILL CONTINUE TO OBJECT TO QUESTIONS CONCERNING ITS CONTENT AND
  

17   WILL INSTRUCT WITNESSES NOT TO ANSWER QUESTIONS CONCERNING ITS
  

18   CONTENT.
  

19           I WOULD PROPOSE THAT WE MAKE THIS AN EXHIBIT, AND MR.
  

20   BESHORE CAN AGREE, AND MR. VETNE CAN AGREE THAT THERE'S A
  

21   STIPULATION OF THE THREE.
  

22       JUDGE CLIFTON:  WELL, NOW, YOU'VE CREATED ALL THIS APPETITE
  

23   TO SEE WHAT'S IN THERE, AND NOW THE STIPULATION SAYS I DON'T
  

24   GET TO SEE IT?
  

25       MR. BESHORE:  THAT'S CORRECT.
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 1       MR. ENGLISH:  THERE'S GOING TO BE A LEGAL ARGUMENT ABOUT
  

 2   THAT AT A LATER TIME, YOUR HONOR, BUT WE'RE TRYING TO MOVE THE
  

 3   HEARING FORWARD.  BUT WE APPRECIATE YOUR CURIOSITY AND WE
  

 4   AGREE.
  

 5       MR. BESHORE:  WE HAVE ENTERED INTO THE STIPULATION THAT HAS
  

 6   BEEN READ, AND PERMIT THE INTRODUCTION OF THE NEWS RELEASES
  

 7   WHICH ARE ATTACHED, WITH THE EXPRESS UNDERSTANDING THAT THAT
  

 8   WILL END THE DIALOGUE ON THE RECORD, NOT IN THE BRIEFS, I
  

 9   UNDERSTAND, ON THE RECORD OF THIS HEARING, AND WE CAN MOVE ONTO
  

10   SUBSTANTIVE THINGS.
  

11       JUDGE CLIFTON:  WHAT COULD BE MORE SUBSTANTIVE THAN AN
  

12   ARALDITE STUDY?
  

13       MR. VETNE:  YOUR HONOR, THIS IS A STIPULATION NEGOTIATED
  

14   BETWEEN COUNSEL FOR THE THREE COUNSEL, OR REPRESENTATIVES,
  

15   COUNSEL AND REPRESENTATIVES OF THE PARTIES.  WE DON'T WANT TO
  

16   ENCUMBER THE RECORD WITH REPEATED QUESTIONS OF PROPONENT
  

17   WITNESSES AND REPEATED OBJECTIONS.  YOU KNOW, SIMPLY IN ORDER
  

18   TO PRESERVE THE ISSUE.  SO THIS WILL PRESERVE THE ISSUE WITHOUT
  

19   UNDULY BURDENING THE FUTURE RECORD.  SO THANK YOU MR. BESHORE,
  

20   AND EVERYBODY THAT WAS INVOLVED FOR THIS.  MY APPETITE IS NOT
  

21   QUENCHED, HOWEVER.
  

22       JUDGE CLIFTON:  DO WE WANT TO MARK THIS STIPULATION AS AN
  

23   EXHIBIT?  IT IS THE ACTUALLY THE EASIEST WAY TO HANDLE IT.
  

24       MR. ENGLISH:  I THINK IT IS, YOUR HONOR, I WOULD HAVE IT
  

25   MARKED EXHIBIT 40, AS LONG AS MEREDITH AGREES.
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 1       MS. FRISIUS:  I WOULD AGREE.
  

 2       JUDGE CLIFTON:  ALL RIGHT.  I'M MARKING MINE AS EXHIBIT 40,
  

 3   THAT'S 40.
  

 4            (THEREAFTER, EXHIBIT 40 WAS MARKED
  

 5            FOR IDENTIFICATION.)
  

 6       JUDGE CLIFTON:  AND EVEN THOUGH THERE'S NO NEED FOR ME TO
  

 7   ASK IF THERE ARE ANY OBJECTIONS, I'M GOING TO DO IT ANYWAY JUST
  

 8   OUT OF FORM.  ARE THERE ANY OBJECTIONS TO MY MAKING THIS AN
  

 9   EXHIBIT?  THERE ARE NONE.  THE STIPULATION OF COUNSEL AND
  

10   REPRESENTATIVE ARE ACCEPTED AS PART OF THE RECORD AND WILL BE
  

11   FOUND AMONG THE EXHIBITS AS EXHIBIT 40.
  

12           (THEREAFTER, EXHIBIT 40 WAS
  

13            RECEIVED INTO EVIDENCE.)
  

14       MS. FRISIUS:  HOW WOULD YOU LIKE THIS TO BE TITLED?
  

15       MR. ENGLISH:  STIPULATION OF COUNSEL FOR THE COOPERATIVES
  

16   AND PROPONENTS OF PROPOSAL 2, AND REPRESENTATIVE FOR HILMAR.
  

17   PUT HIM FIRST.
  

18       JUDGE CLIFTON:  AND MR. VETNE, I ASSUME THAT BECAUSE YOU
  

19   ARE CAREFUL TO CALL YOURSELF A REPRESENTATIVE, IT IS BECAUSE
  

20   YOU ARE RETIRED AS A LAWYER; IS THAT CORRECT?
  

21       MR. VETNE:  THAT IS CORRECT, YOUR HONOR.
  

22       JUDGE CLIFTON:  THANK YOU.  ALL RIGHT.  I KNOW WE DIDN'T
  

23   GET TO WITNESS TWO FOR TODAY, BUT I ASSUME HE'LL PROBABLY BE ON
  

24   THE AGENDA FOR TOMORROW; IS THAT CORRECT, MR. BESHORE?
  

25       MR. BESHORE:  THAT IS CORRECT.
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 1       JUDGE CLIFTON:  AND WHAT ELSE -- LET'S SEE -- WE ARE GOING
  

 2   TO HAVE -- WOULD YOU, MR. RICHMOND, TALK TO US ABOUT WHAT ELSE
  

 3   WE MIGHT EXPECT FOR TOMORROW?
  

 4       MR. RICHMOND:  BILL RICHMOND, USDA.  WE WOULD LIKE TO TRY
  

 5   TO RECALL MR. CLIFFORD CARMAN SOMETIME TOMORROW MORNING JUST
  

 6   FOR A COUPLE OF MOMENTS TO ADDRESS THE QUESTIONS FROM
  

 7   MS. TAYLOR FROM LEPRINO FOODS FROM YESTERDAY.  WE COULD, IT
  

 8   SHOULDN'T TAKE TOO LONG.
  

 9       JUDGE CLIFTON:  MR. BESHORE AND MR. ENGLISH, WHICH SHOULD
  

10   GO FIRST, MR. CARMAN OR DR. ERBA?  I GET CONFUSED BECAUSE I
  

11   REMEMBER ERIC.
  

12       MR. ERBA:  YOU CAN STICK WITH DR. ERIC, THAT WOULD BE FINE.
  

13       MR VLAHOS:  YOUR HONOR, IT DEPENDS HOW LONG THE TESTIMONY
  

14   WILL BE FROM MR. CARMAN.
  

15       MR. RICHMOND:  WE DON'T ANTICIPATE IT TAKING VERY LONG AT
  

16   ALL, HOPEFULLY LESS THAN TEN MINUTES.
  

17       JUDGE CLIFTON:  I AGREE.  LET'S HAVE MR. CARMAN BE OUR
  

18   FIRST WITNESS OF THE DAY AND THEN WE'LL GO ON FROM THERE.
  

19   ALL RIGHT.  I NEED NOT REMIND YOU THAT TOMORROW IS CASUAL
  

20   FRIDAY, SO NO ONE IS REQUIRED TO DRESS AS IF YOU WERE APPEARING
  

21   IN COURT, RATHER, YOU MAY COME VERY COMFORTABLE.
  

22           I KNOW THAT PROBABLY MR. SCHAEFER WILL CONTINUE TO WEAR
  

23   HIS TIE AND HIS JACKET.  ALL RIGHT.  ANY QUESTIONS?
  

24       MR. BESHORE:  COULD WE GO OFF THE RECORD?
  

25       JUDGE CLIFTON:  ALL RIGHT.  SO THIS WILL CONCLUDE OUR
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 1   RECORD FOR TODAY.
  

 2           WE'RE GOING OFF RECORD AT 4:46 P.M.
  

 3           (WHEREUPON, THE PROCEEDINGS CONCLUDED FOR THE DAY.)
  

 4                            ---O0O---
  

 5
  

 6
  

 7
  

 8
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My name is Tom Wegner. I am here on behalf of Land O'Lakes, Inc. to testify in support 


of Proposal 1, sponsored by California Dairies, Inc., Dairy Farmers of America, Inc., and Land 


O'Lakes, Inc. My business address is 4001 Lexington Avenue North, Arden Hills, MN, 55164. 


My current title is Director of Governance and Leader Development. From 2005 to 2015 I 


served as the Director of Economics and Dairy Policy for Land O'Lakes. Land O'Lakes thanks 


the Department for calling this hearing to consider the adoption of a California federal milk 


marketing order. 


Land O'Lakes is a dairy cooperative with 2,200 dairy farmer member-owners. Land 


O'Lakes has a national membership base, whose members are pooled on the California State 


Program and five different federal orders. Land O'Lakes members own several cheese, butter


powder and value-added plants in the Upper Midwest, East and California. Currently, our 200 


California member-owners supply us with over 16 million pounds of milk per day that are 


primarily processed at our two plants in California located in Tulare and Orland. We also 


operate a dairy dessert plant in Turlock, California. 


My testimony here is in two parts: the first addresses the Part 1000 uniform federal order 


provisions which we proposed to adopt in the California federal order. Second, I discuss 


Sections 1051.60, 1051.61, and 1051.62 which concern the handler value of milk for the pool, 


the calculation of multiple producer component prices, how we propose to address the pool value 


usually referred to as the PPD, and the dates for announcement of producer prices. 


Part 1000 provisions. 


In drafting the proposed California federal milk marketing order, we have endeavored to 


avoid unnecessary complication and lengthening of the order's language. We have identified 


those provisions contained in part 1000 that are common to all of the existing federal milk 
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marketing orders and propose that all part 1000 language remains unchanged. Utilizing these 


identical provisions in the proposed California federal order is consistent with the Federal Order 


Reform Decision issued in 1999 which expanded Part 1000 and explicitly stated: 


Finally, this rule expands Part 1000 to include provisions that are 
identical within each consolidated order to assist in simplifying the 
regulations. These provisions include the definitions of route 
disposition, plant, distributing plant, supply plant, nonpool plant, 
handler, other source milk, fluid milk product, fluid cream product, 
cooperative association, and commercial food processing 
establishment. In addition, the milk classification section, pricing 
provisions, and most of the provisions relating to payments have 
been included in the General Provisions. These changes adhere 
with the efforts of the National Performance Review - Regulatory 
Reform Initiative to simplify, modify, and eliminate unnecessary 
repetition of regulations. 


64 Fed. Reg. at 16031 (1999) 


In light of the complexity and specificity of several of these provisions, we requested that 


USDA provide witnesses to assist with explanations for the record of the operation of several of 


these provisions and to specific questions about them. We appreciate greatly the testimony 


provided by Mr. Schaefer, Mr. Mykrantz, and Mr. Wise. 


The scope and purpose of Part 1000 is explicitly stated in the following: 


1000.1 Scope and purpose of Part 1000 


Part 1000 sets forth certain terms, definitions, and provisions which are common to and 


apply to Federal milk marketing order in 7 CFR, chapter X, except as specifically defined 


otherwise, or modified, or otherwise provided, in an individual order in 7 CFR, chapter X. 


We propose that Part 1051.1 General Provisions remains unchanged. We do not propose 


any changes to Part 1000 which would necessarily involve other federal orders. 


1051.1 General Provisions. 
All Part 1000 language remains unchanged 
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We propose that the marketing area would be coterminous with the borders of the entire 


state of California. The definition of the California marketing area follows directly from the 


language of the 2014 farm bill (the Agricultural Act of 20 14) which specifically links the quota 


authorization to a petition for a marketing order for the "state of California." The proposed 


language for the definition of the marketing area is: 


1051.2 California marketing area. 
The marketing area means all territory within the bounds of the 
following states and political subdivisions, including all piers, 
docks, and wharves connected therewith and all craft moored 
thereat, and all territory occupied by government (municipal, State, 
or Federal) reservations, installations, institutions, or other similar 
establishments if any part thereof is within any of the listed states 
or political subdivisions: All of the State of California. 


We propose to adopt as 1051.3, the existing uniform definition for route disposition in 
Part 1000: 


1051.3 Route disposition. 
Route disposition means a delivery to a retail or wholesale outlet 
(except a plant), either directly or through any distribution facility 
(including disposition from a plant store, vendor, or vending 
machine) of a fluid milk product in consumer-type packages or 
dispenser units classified as Class I mille 


Route disposition refers to the measurement of fluid milk sales in commercial channels. 


It does not include the delivery of fluid milk products to a handler's distribution points. The 


distribution from such points would be considered route disposition from the milk plant where 


the i1uid milk products were processed and packaged. The market administrator will use route 


disposition to determine which i1uid milk sales to include in the market wide pool. The reform 


decision contains the following concise definition: 


Route disposition is a measure of fluid milk sales in commercial 
channels. It is defined to mean the amount of i1uid milk products 
delivered by a distributing plant to a retail or wholesale outlet 
(except a plant), either directly or through any distribution facility 
(including disposition from a plant store, vendor or vending 
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machine), of a fluid milk product in consumer-type packages or 
dispenser units that is classified as Class I milk. 


64 Fed. Reg. at 16130 (1999) 


We propose to adopt as 1051.4 the existing uniform definition for a plant in Part 1000: 


1051.4 Plant. 
(a) Except as provided in paragraph (b) of this section, plant means 
the land, buildings, facilities, and equipment constituting a single 
operating unit or establishment at which milk or milk products are 
received, processed, or packaged, including a facility described in 
paragraph (b)(2) of this section if the facility receives the milk of 
more than one dairy farmer. 


(b) Plant shall not include: 
(I) A separate building without stationary storage tanks that is used 
only as a reload point for transferring bulk milk from one tank 
truck to another or a separate building used only as a distribution 
point for storing packaged fluid milk products in transit for route 
disposition; or 
(2) An on-farm facility operated as part of a single dairy farm 
entity for the separation of cream and skim or the removal of 
water from milk. 


A plant definition is needed to specify what comprises an operating entity for federal 


milk order pricing and regulatory purposes and what does not comprise an operating entity. The 


reform decision provides a comprehensive plant definition: 


A plant definition is included to specify what constitutes an 
operating entity for pricing and regulatory purposes. As provided 
in 1000.4 of the General Provisions, a plant is the land, buildings, 
facilities, and equipment constituting a single operating unit or 
establishment at which milk or milk products are received, 
processed, or packaged. This is meant to encompass all 
departments, including those where milk products are stored, such 
as a cooler. The plant definition does not include a physically 
separate facility without stationary storage tanks that is used only 
as a reload point for transferring bulk milk from one tank to 
another, or a physically separate facility that is used only as a 
distribution point for storing packaged fluid milk products in 
transit for route disposition. 


64 Fed. Reg. at 16130-16131 (1999) 
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We propose to adopt as 1051.5, the existing uniform definition for a distributing plant in 
Part 1000: 


1051.5 Distributing plant. 
Distributing plant means a plant that is approved by a duly 
constituted regulatory agency for the handling of Grade A milk at 
which fluid milk products are processed or packaged and from 
which there is route disposition or transfers of packaged fluid milk 
products to other plants. 


This provision defines the plants that process or package fluid milk products from which 


packaged fluid milk products are distributed into commercial channels or transferred to other 


plants. The reform decision contains the following definition of a distributing plant: 


A distributing plant is defined as a plant that is approved by a duly 
constituted regulatory agency to handle Grade A milk and at which 
fluid milk products are processed or packaged and from which 
there is route disposition or transfers of packaged fluid milk 
products to other plants. 


64 Fed. Reg. at 16131 (1999) 


1000: 
We propose to adopt as 1051.6, the existing uniform definition for a supply plant in Part 


1051.6 Supply plant. 
Supply plant means a plant approved by a duly constituted 
regulatory agency for the handling of Grade A milk that receives 
milk directly from dairy fanners and transfers or diverts fluid milk 
products to other plants or manufactures dairy products on its 
premIses. 


The supply plant provision provides another way for dairy fanners to qualify/associate 


their milk with the California federal market wide pool. The reform decision included the 


following language consistent with the proposed definition of a supply plant: 


A supply plant is a regular or reserve supplier of bulk milk for the 
fluid market that helps to coordinate the supply of milk with the 
demand for milk in a market. A supply plant is a plant approved 
by a duly constituted regulatory agency for the handling of Grade 
A milk that receives milk directly from dairy farmers and transfers 
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or diverts fluid milk products to other plants or manufactures dairy 
products on its premises. 


64 Fed. Reg. 16131-16132 (1999) 


We propose to adopt as 1051.8, the existing uniform definition for a nonpool plant in 
Part 1000: 


1051.8 Nonpool plant. 
Nonpool plant means any milk receiving, manufacturing, or 
processing plant other than a pool plant. The following categories 
of nonpool plants are further defined as follows: 


(a) A plant fully regulated under another Federal order means a 
plant that is fully subject to the pricing and pooling provisions of 
another Federal order. 


(b) Producer-handler plant means a plant operated by a producer
handler as defined under any Federal order. 


(c) Partially regulated distributing plant means a nonpool plant that 
is not a plant fully regulated under another Federal order, a 
producer-handler plant, or an exempt plant, from which there is 
route disposition in the marketing area during the month. 


(d) Unregulated supply plant means a supply plant that does not 
qualify as a pool supply plant and is not a plant fully regulated 
under another Federal order, a producer-handler plant, or an 
exempt plant. 


(e) An exempt plant means a plant described in this paragraph that 
is exempt from the pricing and pooling provisions of any order 
provided that the operator of the plant files reports as prescribed by 
the market administrator of any marketing area in which the plant 
distributes packaged fluid milk products to enable determination of 
the handler's exempt status: 


(1) A plant that is operated by a governmental agency that has no 
route disposition in commercial channels; 


(2) A plant that is operated by a duly accredited college or 
university disposing of fluid milk products only through the 
operation of its own facilities with no route disposition in 
commercial channels; 
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(3) A plant from which the total route disposition is for individuals 
or institutions for charitable purposes without remuneration; or 


(4) A plant that has route disposition and packaged sales of fluid 
milk products to other plants of 150,000 pounds or less during the 
month. 


The nonpool plant provision describes plants that receive, process or package milk, but that 


don't meet the standards for being a pool plant. Examples of nonpool plants include: 


(1) Plants fully regulated under another Federal order 
(2) A producer-handler plant 
(3) A partially regulated distributing plant 
(4) A governmental agency plant 
(5) An unregulated supply plant, and 
(6) The four categories of exempt plants. 


The reform decision speaks directly to the definition of what constitutes a nonpool plant: 


A definition is provided in all orders describing plants which 
receive, process or package milk, but which do not satisfy the 
standards for being a pool plant. While providing for such a 
definition may appear redundant, this provision is useful to more 
clearly define the extent of regulation applicable to plants. 
Nonpool plants should include a plant that is fully regulated under 
another Federal order commonly referred to as an other order 
plant; a producer-handler plant, a partially regulated distributing 
plant that is a plant that does not qualify as a pool distributing 
plant, an other order plant, a producer-handler plant or a 
governmental agency plant; an unregulated supply plant, and an 
exempt plant. The definitions for these nonpool plants are not 
materially different than those provided in the current orders with 
the possible exception of an "exempt plant." 


Certain plants are exempt from regulation under Federal milk 
orders. These plants fall into 4 categories: (l) plants that are 
operated by a governmental agency which have no route 
disposition in commercial channels; (2) plants operated by a 
college or university that dispose of fluid milk products only 
through their own facilities with no route disposition in 
commercial channels; (3) plants from which the total route 
disposition is for individuals or institutions for charitable purposes 
without remuneration; and (4) plants that have route disposition of 
150,000 pounds or less during the month. These types of plants 
have little impact on the regulated market and need not be 
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regulated to ensure the integrity of the regulatory plan. Many 
current Federal orders also provide regulatory exemption for a 
plant operated by a state or Federal governmental agency. For 
example, some states have dairy fann and plant operations that 
provide milk for their prison populations. As provided herein, 
regulatory exemption would be continued under the consolidated 
orders unless pool plant status is requested. 


Regulatory exemption also should apply to colleges, universities, 
and charitable institutions because these institutions generally 
handle fluid milk products internally and have no impact in the 
mainstream commercial market. However, in the event that these 
entities distribute fluid milk through commercial channels, route 
sales by such entities, including govermnent agencies, will be 
monitored to determine if Federal regulation should apply. The 
determination and verification of exempt plant status will, from 
time to time, necessitate the need for the market administrator to 
require reports and information deemed appropriate for the sole 
purpose of making this determination. Such authority is currently 
provided in orders and should continue. 


64 Fed. Reg. 16134-16135 (1999) 


We propose to adopt as 1051.9, the existing uniform definition for a handler in Part 1000: 


1051.9 Handler. 
Handler means: 


(a) Any person who operates a pool plant or a nonpool plant. 


(b) Any person who receives packaged fluid milk products from a 
plant for resale and distribution to retail or wholesale outlets, any 
person who as a broker negotiates a purchase or sale of fluid milk 
products or fluid cream products from or to any pool or nonpool 
plant, and any person who by purchase or direction causes milk of 
producers to be picked up at the farm and/or moved to a plant. 
Persons who qualify as handlers only under this paragraph under 
any Federal milk order are not subject to the payment provisions of 
Sections .70, _~71, .72, .73, 
_~.76, and _~.85 of that order. 


(c) Any cooperative association with respect to milk that it receives 
for its account from the farm of a producer and delivers to pool 
plants or diverts to nonpool plants pursuant to Section __ .13 of 
the order. The operator of a pool plant receiving milk from a 
cooperative association may be the handler for such milk if both 
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parties notify the market administrator of this agreement prior to 
the time that the milk is delivered to the pool plant and the plant 
operator purchases the milk on the basis of farm bulk tank weights 
and samples. 


At its most basic level, federal orders define handlers to include persons who buy milk 


from dairy fanners. In addition, other entities may be regulated as handlers for reporting and 


accountability purposes under the order. Such handlers have the financial responsibility to pay 


dairy farmers for their milk and to file the reports of milk receipts and utilization to the market 


administrator. We are recommending the uniform definition of a handler. 


The reform decision speaks directly to the definition of a handler: 


Federal milk orders regulate those persons who buy milk from 
dairy fanners. Such persons are called handlers under the order. 
These persons have a financial responsibility for payments to dairy 
farmers for milk in accordance with its classified use. They must 
file reports with the market administrator detailing their receipts 
and utilization of milk. 


The handler definition adopted for the consolidated orders includes 
the operator of a pool plant, a cooperative association that diverts 
milk to nonpool plants or delivers milk to pool plants for its 
account, and the operator of a "nonpool plant," which would 
encompass a producer-handler, a partially regulated distributing 
plant, a plant fully regulated under another Federal order, an 
unregulated supply plant, and an exempt plant. 


In addition, "third party" organizations that are not otherwise 
regulated under provisions of an order are included in the handler 
definition. This category includes any person who engages in the 
business of receiving milk from any plant for resale and 
distribution to wholesale and retail outlets, brokers or others who 
negotiate the purchase or sale of fluid milk products or fluid cream 
products from or to any plant, and persons who, by purchase or 
direction, cause the milk of producers to be picked up at the farm 
and/or moved to a plant. Such intermediaries provide a service to 
the dairy industry. These persons are not, however, recognized or 
regulated as entities required to make minimum payments to 
producers. The expanded marketing chain brought about by such 
intermediaries has made it increasingly difficult for the market 
administrator to track the movement of milk from farms to 
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consumers. The revised handler definition enables the market 
administrator to more readily identify those entities. 


64 Fed. Reg. at 16135 (1999) 


All federal orders need to have provisions for milk that is not priced and pooled under 


that order. This milk, commonly referred to as other source milk, needs to be classified at the 


receiving handler's plant. 


We propose to adopt as 1051.14, the existing uniform definition for other source milk in 


Part 1000: 


1051.14 Other source milk. 
Other source milk means all skim milk and butterfat contained i or 
represented by: 


(a) Receipts of fluid milk products and bulk fluid cream products 
from any source other than producers, handlers described in 
Sections 1000.9(c) and 1135.11, or pool plants; 


(b) Products (other than fluid milk products, fluid cream products, 
and products produced at the plant during the same month) from 
any source which are reprocessed, converted into, or combined 
with another product in the plant during the month; and 


(c) Receipts of any milk product (other than a fluid milk product or 
a fluid cream product) for which the handler fails to establish a 
disposition. 


We propose to adopt as 1051.15, the existing uniform definition for a fluid milk product 


in Part 1000: 


1051.15 Fluid milk product. 
(a) Except as provided in paragraph (b) of this section, fluid milk 
product shall mean any milk products in fluid or frozen form that 
are intended to be used as beverages containing less than 9 percent 
butterfat and 6.5 percent or more nonfat solids or 2.25 percent or 
more true milk protein. Sources of such nonfat solids/protein 
include but are not limited to: Casein, whey protein concentrate, 
milk protein concentrate, dry whey, caseinates, lactose, and any 
similar dairy derived ingredient. Such products include, but are 
not limited to: Milk, fat-free milk, lowfat milk, light milk, reduced 
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fat milk, milk drinks, eggnog and cultured buttermilk, including 
any such beverage products that are flavored, cultured, modified 
with added or reduced nonfat solids, sterilized, concentrated, or 
reconstituted. As used in this part, the term concentrated milk 
means milk that contains not less than 25.5 percent, and not more 
than 50 percent, total milk solids. 


(b) The term fluid milk product shall not include: 


(I) Any product that contains less than 6.5 percent nonfat milk 
solids and contains less than 2.25 percent true milk protein; whey; 
plain or sweetened evaporated milk/skim milk; sweetened 
condensed milk/skim milk; yogurt containing beverages with 20 or 
more percent yogurt by weight and kefir; products especially 
prepared for infant feeding or dietary use (meal replacement) that 
are packaged in hermetically sealed containers; and products that 
meet the compositional standards specified in paragraph (a) of this 
section but contain no fluid milk products included in paragraph 
(a) of this section. 


(2) The quantity of skim milk equivalent in any modified product 
specified in paragraph (a) of this section that is greater than an 
equal volume of an unmodified product of the same nature and 
butterfat content. 


We propose to adopt as 1051.16, the existing uniform definition for a fluid cream product 


in Part 1000: 


1051.16 Fluid cream product. 
Fluid cream product means cream (other than plastic cream or 
frozen cream), including sterilized cream, or a mixture of cream 
and milk or skim milk containing 9 percent or more butterfat, with 
or without the addition of other ingredients. 


This definition was the same for all federal orders before order reform: 


The current definition is uniform under all the orders and should be 
used in the newly merged orders. There were no comments 
supporting a change in this provision. 


64 Fed. Reg. at 16122 (1999) 


We propose to adopt as 1051.18, the existing uniform definition for a cooperative 
association in Part 1000: 
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1051.18 Cooperative association. 
Cooperative association means any cooperative marketing 
association of producers which the Secretary determines is 
qualified under the provisions of the Capper-Volstead Act, has full 
authority in the sale of milk of its members, and is engaged in 
marketing milk or milk products for its members. A federation of 
2 or more cooperatives incorporated under the laws of any state 
will be considered a cooperative association under any Federal 
milk order if all member cooperatives meet the requirements of 
this section. 


The reform decision identified the benefits of a uniform provision relating to cooperative 


associations: 


All current orders provide a definition for dairy fanner cooperative 
associations that market milk on behalf of their dairy farmer 
members. Providing for a uniform definition of a cooperative 
association facilitates the administration of the various order 
provisions as they apply to such producer organizations and 
recognizes the unique standing granted to dairy farmer 
cooperatives under the Capper-Volstead Act. Dairy fanner 
cooperatives are responsible for marketing the majority of the milk 
supplied to regulated handlers under the Federal order system. 


As provided herein, a cooperative association means any 
cooperative marketing association of producers which the 
Secretary determines, after application for such recognition by the 
cooperative, is qualified as such under the provisions of the Act of 
Congress of February 18,1922, as amended, known as the 
"Capper-Volstead Act." Additionally, the new orders continue to 
require that a cooperative association have full authority in the sale 
of the milk of its members and that it be engaged in making 
collective sales or marketings of milk or milk products for its dairy 
farmer members. 


Several current orders provide a definition for a federation of 2 or 
more cooperative associations. As adopted here, all consolidated 
orders recognize a federation of cooperatives as satisfying the 
cooperative definition for the purposes of determining milk 
payments and pooling. Individual cooperatives of a federation of 
cooperatives must also meet the criteria as set forth for individual 
cooperative associations and their federations as incorporated 
under state laws. 


64 Fed. Reg. at 16136 (1999) 
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We propose to adopt as 1051.19, the existing uniform definition for a commercial food 
processing establishment in Part 1000: 


1051.19 Commercial food processing establishment. 
Commercial food processing establishment means any facility, 
other than a milk plant, to which fluid milk products and fluid 
cream products are disposed of, or producer milk is diverted, that 
uses such receipts as ingredients in food products and has no other 
disposition of fluid milk products other than those received in 
consumer-type packages (1 gallon or less.) Producer milk diverted 
to commercial food processing establishments shall be subject to 
the same provisions relating to diversions to plants, including, but 
not limited to, Sections .13 and .52 of each Federal milk 
order. 


This definition identifies the use of fluid milk products, fluid cream products or producer 


milk as ingredients at commercial food processing establishments. The reform decision offers 


fmiher explanation about the need for this provision: 


Packaged fluid milk products should be permitted to be transferred 
to a CFPE in any size, only those products that are shipped in 
larger-than-consumer-sized packages (i.e., larger than one gallon) 
should be eligi,ble for a Class II classification. If milk is received 
by a CFPE in gallon containers or smaller, the milk should be 
priced as Class I milk since there is no way of guaranteeing that 
such products will not be sold for fluid use. 


64 Fed. Reg. at 16123 (1999) 


These two restrictions are based upon practical considerations. 
The integrity of the classified pricing system would be much more 
difficult to maintain if the market administrator were forced to 
audit every CFPE on a regular basis. By prohibiting the sale of 
fluid milk products in consumer-sized packages to a CFPE for 
anything but Class I use, there would be less need to regularly 
audit CFPEs to be sure that such products are not being sold to the 
public. Similarly, since packaged fluid milk products in containers 
larger than one gallon are rarely, if ever, found in retail outlets, it is 
unlikely that such products will be sold for fluid use. By 
restricting fluid milk product disposition by CFPEs to packaged 
products not larger than one gallon in size, there is reasonable 
assurance that milk priced as Class II will not be disposed of as 
fluid milk sold by the glass from a bulk dispenser. 
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64 Fed. Reg. at 16123 (1999) 


Other Administrative Provisions from Part 1000 


The provisions 1000.25 thru 1000.28 include the language necessary to authorize and 


direct the market administrator to operate and administer the pool; these provisions identify how 


to make the pool work and hold handlers accountable to the pool. 


» We propose to adopt as 1051.25, the existing uniform 
definition for the market administrator, in Part 1000. 


» We propose to adopt as I 051 .26, the existing uniform 
definition for continuity and separability of provisions, in Part 
1000. 


» We propose to adopt as I 051.27, the existing uniform 
definition for handler responsibility for records and facilities, 
in Part 1000. 


» We propose to adopt as I 051.28, the existing uniform 
definition for the Termination of obligations, in Part 1000. 


The specific language contained in these four provisions is included in Cooperatives' 


We also propose to adopt as the existing uniform provisions from Part I 000 for: 


Adjustment of accounts - Section 1051.77. 


Charges on overdue accounts - Section 1051.78. 


Assessment for order administration - Section 1051.85. 


Deductions for marketing services - Section 1051.86. 


Without repeating it, we support and adopt the testimony given by Mr. Mykrantz explaining the 


function and operation of these provisions. 
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Multiple Component Pricing in the California Federal Milk Marketing Order: 
Handler Value of Milk; Producer component prices; and announcements of prices 
(Sections 1051.60, .61, .62); 


We propose a multiple component pricing (MCP) program based on three components-


butterfat, protein and other solids. Multiple component pricing will be applicable both to 


handlers and producers, following the predominant FMMO model which prices components to 


handlers of Class I (fat and skim); Classes II and IV (fat and solids-not-fat); handlers of Class III 


(fat, protein, and other solids) and to producers (fat, protein, and other solids) on all milk. 


In discussing multiple component pricing, USDA, in the federal order reform decision, spoke to 


the national basis of this pricing approach: 


This pricing system eliminates the need for regional yields based 
on regional differences in milk composition. The value of milk 
will be adjusted automatically based on the level of components 
contained in the milk in each order even though the component 
prices are the same nationally. This automatic adjustment means 
that handlers will pay the same price per pound of component but 
may have differing per hundredweight values based on the milk 
component levels, creating equity in the minimum cost of milk 
used for manufacturing purposes. 


64 Fed. Reg. at 16100 (1999) 


Fortification of milk for Class I uses to meet the California fluid milk standards will be 


accommodated through a fortification allowance to Class I handlers. The CDF A's fortification 


allowances are incorporated into the Class I pricing provisions. 


We propose the following language for section 1051.60 Handler's value of milk: 


1051.60 Handler's value of milk. 
For the purpose of computing a handler's obligation for producer 
milk, the market administrator shall determine for each month the 
value of milk of each handler with respect to each of the handler's 
pool plants and of each handler described in Section 1000.9(c) 
with respect to milk that was not received at a pool plant by adding 
the amounts computed in paragraphs (a) through (i) of this section 
and subtracting from that total amount the values computed in 
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paragraphs (i) and U) of this section. Unless otherwise specified, 
the skim milk, butterfat, and the combined pounds of skim milk 
and butterfat referred to in this section shall result from the steps 
set forth in Section 1000.44(a), (b), and (c), respectively, and the 
nonfat components of producer milk in each class shall be based 
upon the proportion of such components in producer skim milk. 
Receipts of nonfluid milk products that are distributed as labeled 
reconstituted milk for which payments are made to the producer
settlement fund of another Federal order under Sections 
1000.76(a)(4) or (d) shall be excluded from pricing under this 
section. 


(a) Class I value. 
(I) Multiply the pounds of skim milk in Class I by the Class I skim 
milk price; and 
(2) Add an amount obtained by multiplying the pounds of butterfat 
in Class I by the Class I butterfat price; 
(3) Deduct for each pound of milk solids-not-fat in nonfat dry milk 
used for fortifying Class I products during the current month a 
maximum charge equal to the current Class I solids not fat price 
[the Class I skim milk price in the $2.10 zone divided by 9], less <.: \-1 (Yo to 5 \. '5~ 
the current Class IV solids not fat price establ ished in " I03eU~. III _...)~c \ () 
no case shall the deduction be less than zero cents ($0.00) nor 
more than nineteen and eighty-five hundredths cents ($.1985); and 
(4) Deduct for each pound of milk solids-not-fat in condensed skim 
milk used for fortifying Class I products during the current month 
a maximum charge equal to the current Class I solids not fat price 
[the Class I skim milk price in the $2.10 zone divided by 9], less 
the current Class II solids not fat price established in Section 
1051.53. In no case shall the deduction be less than zer6 cents 
($0.00) nor more than nine and eighty- seven hundredths cents 
($.0987). 


(b) Class II value. 
(1) Multiply the pounds of nonfat sol~ds in Class II skim milk by 
the Class II nonfat solids price; and 
(2) Add an amount obtained by multiplying the pounds of butterfat 
in Class II times the Class II butterfat price. 


(c) Class III value. 
(1) Multiply the pounds of protein in Class III skim milk by the 
protein price; 
(2) Add an amount obtained by multiplying the pounds of other 
solids in Class III skim milk by the other solids price; and 
(3) Add an amount obtained by multiplying the pounds of butterfat 
in Class III by the butterfat price. 
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(d) Class IV value. 
(1) Multiply the pounds of nonfat solids in Class IV skim milk by 
the nonfat solids price; and 
(2) Add an amount obtained by multiplying the pounds of butterfat 
in Class IV by the butterfat price. 


(e) Multiply the pounds of skim milk and butterfat overage 
assigned to each class pursuant to Section J000.44(a)(1J) and the 
corresponding step of Section J 000.44(b) by the skim milk prices 
and butterfat prices applicable to each class. 


(f) Multiply the difference between the current month's Class I, II, 
or III price, as the case may be, and the Class IV price for the 
preceding month and by the hundredweight of skim milk and 
butterfat subtracted from Class I, II, or III, respectively, pursuant to 
Section 1 000.44(a)(7) and the corresponding step of Section 
J 000.44(b). 


(g) Multiply the difference between the Class I price applicable at 
the location of the pool plant and the Class IV price by the 
hundredweight of skim milk and butterfat assigned to Class I 
pursuant to Section l000.43(d) and the hundredwcight of skim 
milk and butterfat subtracted from Class I pursuant to Sections 
1 000.44( a)(3 )(i) through (vi) and the corresponding step of Section 
l000.44(b), excluding receipts of bulk fluid cream products from 
plants regulated under other Federal orders and bulk concentrated 
fluid milk products from pool plants, plants regulated under other 
Federal orders, and unregulated supply plants. 


(h) Multiply the difference between the Class I price applicable at 
the location of the nearest unregulated supply plants from which an 
equivalent volume was received and the Class III price by the 
pounds of skim milk and butterfat in receipts of concentrated fluid 
milk products assigned to Class I pursuant to Sections I000.43(d) 
and I000.44(a)(3)(i) and the corresponding step of Section 
I000.44(b) and the pounds of skim milk and butterfat subtracted 
from Class I pursuant to Section 1 000.44(a)(8) and the 
corresponding step of Section I000.44(b), excluding such skim 
milk and butterfat in receipts of fluid milk products from an 
unregulated supply plant to the extent that an equivalent amount of 
skim milk or butterfat disposed of to such plant by handlers fully 
regulated under any Federal milk order is classified and priced as 
Class I milk and is not used as an offset for any other payment 
obligation under any order. 
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(i) For reconstituted milk made from receipts of nonfluid milk 
products, multiply $1.00 (but not more than the difference between 
the Class I price applicable at the location of the pool plant and the 
Class IV price) by the hundredweight of skim milk and butterfat 
contained in receipts of nonfluid milk products that are allocated to 
Class I use pursuant to Section I000.43(d). 


(j) Compute the amount of credits applicable pursuant to Section 
1051.55. 


Producers will be paid twice per month based on MCP calculations. They will be paid 


for pounds of butterfat, protein and other solids. All producers in the FMMO will receive the 


same component prices. There will be no somatic cell count adjustments included in the 


regulated prices. There will be no producer location differentials. 


The reform decision identified the source of the component prices: 


The butterfat, protein, and other solids prices are component prices 
based on the value of the use of mille in manufacturing. 


64 Fed. Reg. at 16095 (1999) 


USDA defined a producer price differential in the reform decision: 


The producer price differential reflects the collective value of 
participation in the marketwide pool. Primarily, it represents the 
producer's pro rata share of the additional value of Class I and 
Class II use in the market. 


64 Fed. Reg. at 16095 (1999) 


In the California Order, we propose that there be no producer price differential (PPD) 


value, as such, paid to producers. Instead, the funds generated from the PPD value computation 


will be paid across all three components in a ratio representative of their value in the pool. More 


specifically, the market administrator will calculate the contribution of each component 


(butterfat, protein and other solids) to the value of the class III components to producers on an 


annual basis. The higher the PPD, the larger the adjustment to each component; the larger the 
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component's contribution to the value of the class III components to producers, the larger the 


share of the PPD adjustment. A negative PPD would reduce the component prices, and 


accordingly, the larger the component's contribution to the value of the class III components to 


producers, the larger the reduction to the component's price. 


We are proposing to eliminate a PPD because our experience has been that producers in 


FMMOs find the concept ofPPDs confusing, and the PPD concept adds an unnecessary level of 


complication to the understanding ofFMMO pricing. More specifically, negative PPDs that can 


occur when increases in commodity prices lead to class price inversions are even more difficult 


to explain to producers. Additionally, since the existing state order doesn't include a PPD, we 


believe that eliminating a PPD will give us one less pricing complexity to explain. 


The Exhibit, "1051.61 Computation of Producer Component Prices and Producer Price 


Differential" contains an example of the calculation of component values that have been adjusted 


for the PPD value. The example is based on the actual values that were reported for the month of 


December 2013 and reported by the Market Administrator of the Upper Midwest Marketing 


Area, Federal Order No. 30. 


The example goes through the adjustment of the component values by the PPD reported 


for December 2013. The contribution of each component to the value of the Class III 


components to producers would be calculated by the CA FMMO market administrator; in the 


case of this example, those contributions are expressed as percentages and are provided (0 enable 


us to display the calculation method. 


We propose the following language for section 1051.61 Computation of producer 


component prices and producer price differential: 


1051.61 Computation of producer component prices and 
producer price differential. 
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For each month the market administrator shall compute producer 
component prices per pound for butterfat, protein, and other solids. 
The report of any handler who has not made payments required 
pursuant to Section 1051.71 for the preceding month shall not be 
included in the computation of the producer component prices, and 
such handler's report shall not be included in the computation for 
succeeding months until the handler has made full payment of 
outstanding monthly obligations. Subject to the conditions of this 
paragraph, the market administrator shall compute the producer 
component prices in the following manner: 


. c::..\ LDO (a) Combine into one total the values computed pursuant to Section 
\ 0 v . 1858.66 for all handlers required to file reports prescribed in 


Section 185 130; ID'S\ . 30; 


(a. 1) Subtract the value of quota premium for the month as 
reported to the Market Administrator by CDF A; 


(b) Subtract the total values obtained by mUltiplying each handler's 
total pounds of protein, other solids, and butterfat contained in the 
milk for which an obligation was computed pursuant to Section 
1051 .60 by the protein price, other solids price, and the butterfat 
price, respectively; 


(c) Add an amount equal to not less than one-half of the 
unobligated balance in the producer-settlement fund; 


(d) Divide the resulting amount by the sum of the following for all 
handlers included in these computations: 
(I) The total hundredweight of producer milk; and 
(2) The total hundredweight for which a value is computed 
pursuant to Section I 051 .60(g); and, 


(e) Subtract not less than 4 cents nor more than 5 cents from the 
price computed pursuant to paragraph (e) of this section. The 
result shall be known as the producer price differential for the 
month (applicable in Section 1000.76(a)(2». 


(f) The producer butterfat protein, and other solids, prices shall be 
the result of the following computations. 
(1) The percentage contribution that the value of butterfat, protein, 
and other solids make to the value of the Class III components to 
producers shall be computed and announced by the Market 
Administrator on or before January I of the year for which the 
percentages will be applicable. The percentages will be computed 
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prices: 


as an average based on the prior fiscal year of December 1st 
through November 30th. 
(2) The producer butterfat price shall be the result of adding the 
price computed in Section 1000.50(1) to the result of mUltiplying 
the percentage butterfat contribution announced in paragraph (f)(1) 
by the producer price differential value and dividing the result by 
the handler's total pounds of butterfat contained in the milk for 
which an obligation was computed pursuant to Section 1(j~(').OO, i 0'5\. (pO 
and rounded to the fourth decimal place. 
(3) The producer protein price shall be the result of adding the 
price computed in Section I 000.50(n) to the result of multiplying 
the percentage protein contribution announced in paragraph (f)(1) 
by the producer price differential val ue and dividing the result by 
the handler's total pounds of protein contained in the milk for 
which an obligation was computed pursuant to Section 1051.60, 
and rounded to the fourth decimal place. 
(4) The producer other solids price shall be the result of adding the 
price computed in Section 1000.50(0) to the result of multiplying 
the percentage other solids contribution announced in paragraph 
(f)(I) by the producer price differential value and dividing the 
result by the handler' s total pounds of other solids contained in the 
milk for which an obligation was computed pursuant to Section 
1051.60, and rounded to the fourth decimal place. 


We propose the following language for section 1051.62 Announcement of producer 


1051.62 Announcement of producer prices. 
On or before the 14th day after the end of each month, the market 
administrator shall announce publicly the following prices and 
information: 


(a) The producer protein price; 


(a.l) The quota premium for nonfat solids; 


(b) The producer other solids price; 


(c) The producer butterfat price; and 


(d) The statistical uniform price for non-quota milk containing 3.5 
percent butterfat, shall be the sum of the producer protein price 
multiplied by 2.9915, the producer other solids price multiplied by 
5.6935, and the producer butterfat price multiplied by 3.5 . 
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Conclusion 


Proposal one includes the uniform provisions as presented in my testimony and also 
presented by several USDA witnesses. Additionally we are proposing the incorporation of the 
CA allowance for fortification of fluid milk products and a minor modification in the PPD as I 
described. I will now answer any questions. 
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Cooperatives' Exhibit 3.A 


Uniform Provisions Sections 1051.25, .26, .27, .28, .77, .78, .85, .86 


§ 1051.25 Market administrator. 
(a) Designation. The agency for the administration ofthc order 
shall be a market administrator selected by the Secretary and 
subject to removal at the Secretary's discretion. The market 
administrator shall be entitled to compensation determined by the 
Secrctary. 


(b) Powers. The market administrator shall have the following 
powers with respect to eaeh order under his/her administration: 
(I) Administer the order in accordance with its terms and 
prOViSions; 
(2) Maintain and invest funds outside of the United States 
Department of the Treasury for the purpose of administering the 
order; 
(3) Make rules and regulations to elTectuate the terms and 
provisions of the order; 
(4) Receive, investigate, and report complaints of violations to the 
Secretary; and 
(S) Recommend amcndments to the Secretary. 


(c) Duties. The market administrator shall perform all the duties 
necessary to administer the terms and provisions of each ordcr 
under his/her administration, including, but not limited to, the 
following: 
(I) Employ and lix the compensation of persons necessary to 
enable him/her to exercise the powers and per/em11 the duties of the 
ol1ice; 
(2) Payout of funds provided by the administrative assessmcnt, 
except expenses associated with functions lor which the order 
provides a separate charge, all expenses necessarily incurred in the 
maintenance and functioning of the ofiice and in the performance 
of the duties of the oflice, including the market administrator's 
compensation; 
(3) Keep records which will clearly relleet the transactions 
provided lor in the order and upon request by the Secrctary, 
surrender the records to a successor or such other person as the 
Secretary may designate; 
(4) Furnish information and reports requested by the Secretary and 
submit otliee records lor examination by the Secretary: 
(S) Announce publicly at his/her discretion, unless otherwise 
dirccted by the Secretary, by such means as he/she deems 
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appropriate, the name of any handler who, after the date upon 
which the handler is required to perform such act, has not: 


(i) Made reports required by the order; 
(ii) Made payments required by the order; or 
(iii) Made available records and facilities as required 
pursuant to § 1000.27; 


(6) Prescribe reports required of each handler under the order. 
Verify such reports and the payments required by the order by 
examining records (including such papers as copies of income tax 
reports, fiscal and product accounts, corrcspondenee, contracts, 
documents or memoranda of the handler, and the records of any 
other persons that arc relevant to the handler's obligation under the 
order), by examining such handler's milk handling facilities, and 
by such othcr investigation as the markct administrator deems 
necessary for the purpose of ascertaining the correctness of any 
report or any obligation undcr the order. Reclassify skim milk and 
butterfat received by any handler if such examination and 
investigation discloses that the original classification was 
incorrect; 
(7) Furnish each regulated handler a writkn statement of such 
handler's accounts with the market administrator promptly each 
month. furnish a corrected statement to such handler if verification 
discloscs that the original statement was incorrect; and 
(8) Prcpare and disseminate publicly lor the benefit of producers, 
handlers, and consumers such statistics and other information 
concerning operation of the order and facts relevant to the 
provisions thereo f (or proposed provisions) as do not revcal 
confidential information. 


§ 1051.26 Continuity and separability of provisions. 
(a) Effective time. The provisions of the order or any amendment 
to the order shall become elTective at such time as the Secretary 
may declare and shall continue in force until suspended or 
terminated. 


(b) Suspension or termination. The Secretary shall suspend or 
terminate any or all of the provisions of the order whenever he/she 
finds that such provision(s) obstructs or does not tend to etTcctuate 
the declared policy of the Act. The order shall terminate whenever 
the provisions of the Act authorizing it cease to be in effect. 


(c) Continuing obligations. lfupon the suspension or termination 
of any or all of the provisions of the order there are any obligations 
arising under the order, the tinal accrual or ascertainment of which 
requires acts by any handler. by the market administrator or hy any 
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other person, the power and duty to perform such further acts shall 
continue notwithstanding such suspension or termination, 


(d) Liquidation, 
(1) Upon the suspension or termination of any or all provisions of 
the order the market administratoL or such other liquidating agent 
dcsignated by the Secretary, shall, if so directcd by the Secretary, 
liquidate the business of the market administrator's officc, dispose 
of all property in his/her possession or control, including accounts 
reccivable, and execute and deli vcr all assignments or other 
instruments nccessary or appropriate to effectuate any such 
disposition; and 
(2) I f a liquidating agent is so designatcd, all assets and records of 
the market administrator shall be transferred promptly to such 
liquidating agent. If, upon such liquidation, the funds on hand 
cxceed the amounts required to pay outstanding obligations of the 
office of the market administrator and to pay neccssary cxpenses of 
liquidation and distribution, such cxcess shall be distributed to 
contributing handlers and producers in an equitable manneL 


(el Separability of provisions, Irany provision of the ordcr or its 
application to any person or circumstances is held invalid, thc 
application of sueh provision and of the rcmaining provisions of 
the order to other persons or circumstances shall not be affectcd 
thereby. 


§ 1051.27 Handler responsibility for records and facilities. 
Each handler shall maintain and retain records of its opcrations and 
make such records and its facilities available to the market 
administrator. I I' adequate records of a handler. or of any other 
persons, that arc relevant to the obligation of' such handler arc not 
maintained and made available, any skim milk and butterfat 
required to be reported by such handler for whieh adequate records 
arc not available shall be considered as used in the highest priced 
class. 
(a) Records to be maintained. 
(I) Each handler shall maintain records of its operations 
(including, but not limited to, records of purchases, sales. 
processing, packaging. and disposition) as arc necessary' to verify 
whether such handler has any obligation undcr the order and if so, 
the amount of' such obligation. Such records shall be such as to 
establish lor each plant or other recciving point lor each month: 


(i) The quantities of' skim milk and butterf'at contained in, 
or represented by. products received in any Illl"ll1, including 
inventories on hand at the beginning of'the month. 
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according to fonn. time. and source of each receipt: 
(ii) Thc utilization of all skim milk and butter Cat showing 
the rcspcctivc quantities of such skim milk and butterfat in 
cach Corm disposed of or on hand at the end of the month: 
and 
(iii) Payments to producers. dairy fanners. and cooperativc 
associations, including the amount and naturc oC any 
deductions and the disbursement of money so deducted. 


(2) Each handler shall keep such other specific records as the 
market administrator deems necessary to verify or establish such 
handler's obligation under the order. 


(b) Availability of records and Llcilitics. Each handler shall 
make available all records pertaining to such handler's 
operations and all Llcilitics thc market administrator finds 
are necessary to verify the information required to be 
reported by thc order and/or to ascertain such handler's 
reporting, monetary, or other obligation under the order. 
Each handler shall permit the market administrator to weigh, 
sample, and test milk and milk products and observe plant 
operations and equipmcnt and makc ,lVailable to the market 
administrator such facilities as are necessary to carry out his/her 
duties. 


(e) Retention of records. All records rcquircd under the order to be 
made available to the market administrator shall be retained by the 
handlcr for a period of 3 years to begin at the end of the month to 
which such records pertain. If, within such 3-year period, the 
market administrator notifies the handler in writing that the 
retention of such records, or of specified court action specified in 
such notice, the handler shall retain such records, or spccified 
records, until further writtcn notification from the market 
administrator. The market administrator shall give further written 
notification to the handler promptly upon thc termination of the 
litigation or when the records arc no longer necessary in 
connection therewith. 


§ 10SL28 Termination of obligations, 
(a) Except as provided in paragraphs (b) and (c) of'this section, the 
obligation of any handler to pay money required to be paid under 
the terms of the order shall terminate 2 years aftcr the last day of 
the month during which the market administrator receives the 
handler's report ofrcceipts and utilization on which sLlch 
obligation is based, unless within such 2-year period, the market 
administrator notifies the handler in writing that such money is due 
and payable. Service of' such written notice shall be complete upon 
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mailing to the handler's last known address and it shall contain, but 
need not be limited to, the following information: 
(I) The amount of the obligation; 
(2) The month(s) on which such obligation is based; and 
(3) If the obligation is payable to one or more producers or to a 
cooperative association, the name of such producer(s) or sueh 
cooperative association, or if the obligation is payable to the 
market administrator, the account for which it is to be paid. 


(b) lfa handler filils or refuses, with respect to any obligation 
under the order, to make.availablc to the markct administrator all 
records required by the order to be made available, the market 
administrator may notify the handler in writing, within the 2-year 
period provided for in paragraph (a) of this section, of such failure 
or refusal. If the market administrator so notifies a handler, the said 
2-ycar period with respect to such obligation shall not begin to run 
until the first day of the month following the month during which 
all sueh records pertaining to such obligation are madc available to 
the markct administrator. 


(c) Notwithstanding the provisions of paragraphs (a) and (h) of this 
section. a handler's obligation undcr the order to pay money shall 
not be terminated with respect to any transaction involving fl'aud or 
willful concealment of a fact, material to the obligation, on the part 
of the handler against whom the obligation is sought to bc 
imposed. 


(d) Unless thc handler filcs a petition pursuant to scction 8c( 15)(1\) 


ofthc I\ct and thc applicable rules and rcgulations (7 eFR 900.50 
through 900.71) within the applicable 2-ycar period indicated 
below, thc obligation of the market administrator: 
(1) To pay a handler any money which such handler claims is duc 
under the terms of the order shall tcrminatc 2 years aftcr the cnd of 
the month during which the skim milk and buttcrfat involved in thc 
claim wcre rcceived: or 
(2) To rcfi.md any paymcnt made by a handler (including a 
deduction or offset by the market administrator) shall terminate :2 
years aftcr the end of the month during which payment was made 
by the handler. 


1051.77 Adjustment of accounts 
Whenever audit by the market administrator of any handler's 
reports. books, records, or accounts. or other verification discloses 
crrors rcsulting in money due the market administrator fi'om a 
handlcr, or due a handler from the market administrator. or due a 
produccr or coopcrative association from a handler, the market 
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administrator shall promptly notify such hand ler of any amount so 
due and payment thereof shall be made on or before the next date 
for making payments as set forth in the provisions under which the 
eHor(s) occurred. 


1051. 78 Charges on overdue accounts 
Any unpaid obl igation due the market administrator, producers, or 
cooperati ve associations from a handler pursuant to the provisions 
of the order shall be increased 1.0 percent each month beginning 
with the day following the date such obligati on was due under the 
order. Any remaining amount due shall be increased at the same 
rate on the corresponding day of each succeeding month until paid. 
The amounts payable pursuant to thi s section shall be computed 
monthly on each unpaid obligation and shall include any unpaid 
charges previously computed pursuant to thi s section. The late 
charges shall accrue to the administrative assessment fund. For the 
purpose of this section, any obligation that was determined at a 
date later than prescribed by the order because of a handler's 
fa ilure to submi t a report to the market administrator when due 
shall be considered to have been payable by the date it wou ld have 
been due if the report had been fi led when due. 


1051.85 Assessment for order administration 
<:::. \- \ 0"2> \. ~ l/ 


On or before the payment receipt date specified under """"'l 0""3""0,..... ''-'1-, Je-c... 10 'r\ 
each handler shall pay to the market administrator its pro rata share 
of the expense of administ ration of the order at a rate spec ified by 
the market administrator that is no more than 8 cents per 
hundredweight with respect to: 


(a) Receipts of producer milk (including the hand ler's own 
production) other than such receipts by a handler described in 
Section I 000.9(c) that were delivered to pool plants of other 
handlers ; 


(b) Rece ipts fro m a handler described in Section 1000.9(c); 


(c) Receipts of concentrated fluid milk products from unregulated 
supply plants and receipts of nonfluid milk products assigned to 
Class I use pursuant to Section 1000.43(d) and other source milk 
allocated to Class I pursuant to Sections I 000.44(a)(3) and (8) and 
the corresponding steps of Section I 000.44(b), except other source 
milk that is excluded from the computations pursuant to Sections 
1858.60(\t) and (i); and 


\ 6~UDOlh) 
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(d) Route disposition in the marketing area from a pm1ially 
regulated distributing plant that excccds the skim milk and 
butterfat subtracted pursuant to Sections 1 000.76(a)( 1 lei) and (ii). 


1051.86 Deductions for marketing services 
(a) Except as provided in paragraph (b) of this section, each 
handler in making paymcnts to producers for milk (other than milk 
of such handler's own production) pursuant to Section __ .73 of 
each Federal milk order shall deduct an amount specified by the 
market administrator that is no more than 7 cents per 
hundredweight and shall pay the amount deducted to the market 
administrator not later than the paymcnt receipt date specified 
under Section .71 0 r each Federal milk order. The money 
shall be used by the market administrator to verify or establish 
weights, samples and tests of producer milk and provide market 
information f()]" producers who arc not receiving such services 
fi'om a cooperative association. The services shall be peri(lrlncd in 
whole or in part by the market administrator or an agent engaged 
by and responsible to the market administrator. 


(b) In the case of producers fiJr whom the markct administrator has 
determined that a cooperative association is actually performing 
the services set forth in paragraph (a) of this section, each handler 
shall make deductions fi'om the payments to be made to producers 
as may be authorized by the membership agreement or marketing 
contract between the cooperative association and the producers. On 
or before the 15th day alter the end of the month (except as 
provided in Section 1000.90). such deductions shall be paid to the 
cooperative association rendering the services accompanied by a 
statement showing the amount of any deductions and the amount 
of milk for which the deduction was computed fi)r each producer. 
These deductions shall be made in lieu of the deduction specified 
in paragraph (a) of this section. 
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CooI!eratives' Exhibit 3.B 1051.61 ComI!utation of Producer ComI!onent Prices and Producer Price Differential 


Tota l Butterfat Pounds Total Protein Pounds Total Other Solids Pounds 
Month in Producer Milk in Producer Milk in Producer Mi lk 


December 2013 112,3"8,468 91,887,703 163,"53,"98 


PPD Value Class III Butterfat Price C lass 1II Protein Price C lass III Other Solids Price PPD 


S 11,178,073.29 S 1.7672 S 3.5390 S 0.3826 S 0.39 


Percentage Contribution of Butterfat to Percentage Contribution of Protein to Percentage Contribution of Other Solids 
Value of C lass III Components to Va lue of Class III Components to to Va lue of C lass III Components to 
Producers Producers Producers 


32% 55% 13% 
Annually computed by the Market Admllli strator and reported on January I of the yea r for which the percentages wtll app ly; the 
percentages will be computed as an average based on the prior fi sca l year of December 151 through November 30th 


PPD Adj usted Producer Butterfat Price PPD Adjusted Producer Protein Price 1'1'0 Adjusted Producer Other Solids Price 


S 1.7990 


1'1'0 Adjusted Producer Butterfa t Price = 
= 
= 


1'1'0 Adjusted Producer Protein Price = 


= 


= 


1'1'0 Adjusted Producer Other Solids Price = 


S 3.6059 S 0.3915 


$ 1. 7672 + ((($ 11 ,178.073 .29) 0.32) 1 I 12,348,468)) 
$1.7673 1 $9.9318 $ \ ."4-Co'"12. "I-$O .O~ \g 
$1.7990 


$3.5390 + ((($ 11 ,178.073.29) 0.55) 191.887,703)) 
$3.5390 + $0.0669 
$3.6059 


$0.3826 + ((($ 1 1,178,073.29) 0.13) 1 ( 163A58.498) ) 
= $0.3826 + $0.0089 
= $0.39 15 
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1 the basic supply of raw whey. And therefore all decisions 


2 to make various products will be based in both the short 


3 run and in the long run on the expected value outcome. 


4 Those values decisions will constantly pull the whey 


5 protein values toward each other. 


6 Attached just after Exhibit A is a graph which 


7 shows the skim whey powder and the Whey Protein 


8 Concentrate 34 prices on a normal time line Y axis. The 


9 bottom two lines are the skim whey powder and the Whey 


10 Protein Concentrate 34 prices. The relationship is clear, 


11 but certainly not dramatic. 


12 However, the upper two lines are based on the 


13 values of the protein portion of each product. This gives 


14 a clear visual image of what the correlation numbers show. 


15 And they clearly show that they track together. 


16 With regard to the recent increase in skim whey 


17 protein prices compared to the drop in the whey protein 


18 concentrate prices which so concerns Dairy Institute, we 


19 point out that this too is correcting itself. Again, 


20 common sense tells you that if the skim whey powder prices 


21 are good compared to whey protein concentrate, it is time 


22 to shift production to skim whey protein -- skim whey 


23 powder. While these short run decisions happen quickly, 


24 it does take some time for the volume shifts to impact 


25 prices. But in time they always do. 
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1 Milk Producers Council suggests that there be a 


2 snubber included in whey formula so that the contribution 


3 of whey to the 4b price will not drop below zero. We 


4 cannot resist pointing out that the only part of Dairy 


5 Institute's whey proposal that we like is their offer LO 


6 snub the formula at zero. They offered to stop applying 


7 the whey formula as soon as the make allowance matches the 


8 price. In that sense they agree that zero is as low as it 


9 should go. We emphatically disagree, however, with their 


10 ultimate snubber concept that once it reaches zero, it 


11 stays zero forever. 


12 Good policy, however, is not generated by 


13 emotional negative reactions to the suggestions of others. 


14 There are we believe excellent reasons to include a 


15 snubber in the formula. The most compelling argument for 


16 having the snubber is that without it innovation in whey 


17 protein concentrate product pricing could well be stifled, 


18 as is discussed above. Without a snubber a plant could 


19 well decide that the risk -- that the risk free production 


20 of skim whey powder is all that makes sense, especially if 


21 the net payout is never less than the make allowance 


22 amount. 


23 Secondly, we are bit concerned that only 14 


24 percent of the whey proteins are converted to skim whey 


25 powder. It seems to us that with so few plants producing 
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1 skim whey powder, that this entire area could be subjec~ 


2 to manipulation. For every pound of whey protein sold as 


3 skim whey powder, another six pounds are sold as whey 


4 protein concentrate in all its forms. 


5 The best of all worlds for a plant making whey 


6 protein concentrate is to have a high make allowance for 


7 sweet whey powder and a low sweet whey powder price 


8 ideally below the make allowance amount. Under these 


9 conditions and without a snubber at zero, producers will 


10 be subsidizing all whey product production. Not only will 


11 the sweet whey powder plant be getting the full make 


12 allowance for their product; every whey protein 


13 concentrate plant will be getting its whey at a negative 


14 price, as in less than zero. In this situation there is 


15 little incentive to become efficient in processing sweet 


16 whey -- skim whey powder, nor in selling it aggressively. 


17 The combination of using nonfat dry milk costs for the 


18 basis of costing and the western whey price reports for 


19 value and a snubber at zero will combine to remove the 


20 temptation to manipulate and, more importantly, leave in 


21 place the incentive to innovate. 


22 Milk Producers Council's alternative proposal for 


23 this hearing contained a suggestion to add whey protein 


24 concentrate to the 4b formula. We offered this, not to 


25 enhance the value of whey, but to address the concerns 
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1 expressed in the Dairy Institute's petition that skim whey 


2 powder production is not broadly representative of 


3 California whey usage and that dry whey prices are not 


4 well correlated with other whey products. We were fooled 


5 by the clever phraseology of the Dairy Institute's 


6 petition and too easily impressed by the Department's 


7 statistical analysis. Our intent, as stated above, is not 


8 to greatly enhance the value of whey in the current 


9 formula. We find it to be at a sensible level now. The 


10 cost factor we proposed, while not unreasonable for a 


11 large specialized whey protein concentrate plant,' does not 


12 seem to fit the conditions here in California. 


13 Particularly troublesome is how the -- how to account for 


14 the added cost of handling the lactose permeate. That 


15 being said, if the only other option for us is removal 0= 
16 the whey factor from the 4b formula, we would support 


17 adding Whey Protein Concentrate 34 with a manufacturing 


18 cost allowance that is calculated to have made whey 


19 pricing neutral over the past five years. 


20 In summary on the whey issues/ MPC urges the 


21 Department to leave in place the whey value portion of 


22 4b formula, to continue to base that price on the value 


23 skim whey powder, to apply a manufacturing cost in that 


the 


of 


24 formula that is based on the manufacturing costs of nonfat 


25 dry milk in plants of the size that that cheese plant 
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1 would have had if they had dried all their whey plus the 


2 added costs of drying whey and, last but not least, that 


3 the whey value be snubbed at zero. 


4 HEARING OFFICER KRUG: The witnesses, if I may 


5 interrupt, you have about ~~ a little over two minutes 


6 left of your allotted time. I see that you have about 
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"7 another three pages of your testimony, which is in another 


8 section. Would you like to summarize now, use your two 


9 and half minutes to finish up, corne back later. 


10 leave it to you. 


r'll 


11 MR. VAN DAM: I think we'd prefer coming back 


12 later. This stuff doesn't summarize well. 


13 HEARING OFFICER KRUG: That's fine. 


14 At this time does any of the panel members have 


15 questions for the witnesses? 


16 Mr. Gossard? 


l7 


18 


19 


20 


21 "no"? 


22 


AGRICULTURE ECONOMIST GOSSARD: 


HEARING OFFICER KRUG: Ms. Reed? 


SUPERVISING AUDITOR REED: No. 


(Shakes head.) 


HEARING OFFICER KRUG: Mr. Gossard, that's a 


AGRICULTURE ECONOMIST GOSSARD: Yes. I'll 


23 reserve questions till they complete their entire 


24 testimony. 


25 HEARING OFFICER KRUG: Okay. Thank you. 
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2 


3 


4 


5 


6 


7 


8 much. 


Ms. Reed? 


SUPERVISING AUDITOR REED: No, I don't. 


HEARING OFFICER KRUG: Ms. Gates? 


RESEARCH MANAGER II GATES: No. 


HEARING OFFICER KRUG: Mr. Ikari? 


DAIRY MARKETING BRANCH CHIEF IKARI: No. 


HEARING OFFICER KRUG: Okay. Thank you very 
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9 Just so we don't forget later, would you like the 


10 opportunity to present a post-hearing brief? 


11 


12 


13 granted. 


14 


15 


16 one. 


17 


18 


MR. VANDEN HEUVEL: Yes, we would. 


HEARING OFFICER KRUG: And that request is 


MR. VAN DAM: Thank you for the water. 


DAIRY MARKETING BRANCH CHIEF IKARI: The last 


MR. VAN DAM: Saved my life. 


HEARING OFFICER KRUG: And the final alternative 


19 proposal will be presented by Land O'Lakes now. 


20 Will the representatives of Land O'Lakes please 


21 approach. 


22 


23 ready? 


24 


25 


Okay. Are the representatives of Land O'Lakes 


MR. WEGNER: We are. 


HEARING OFFICER KRUG: Okay. Will you please 
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1 state your full names and spell your last name the record. 


2 


3 


MR. WEGNER: My name's Torn Wegner W-e-g-n-e-r. 


DR. GRUEBELE: My name is James Gruebele 


4 G-r-u-e-b-e-l-e. 


5 HEARING OFFICER KRUG: Mr. Wegner, do you swear 


6 or affirm to tell the truth? 


7 


8 


MR. WEGNER: I do. 


HEARING OFFICER KRUG: Mr. Gruebele, do you swear 


9 or affirm to tell the truth? 


10 


11 


DR. GRUEBELE: I do. 


HEARING OFFICER KRUG: Are you both representing 


12 Land Q'Lakes at this hearing today? 


13 


14 


15 


DR. GRUEBELE: Yes. 


MR. WEGNER: We are. 


HEARING OFFICER KRUG: Do you have any written 


16 statements or other things that you would like entered 


17 into the record at this time? 


18 MR. WEGNER: I do. The statement that's been 


19 handed to you previously. 


20 HEARING OFFICER KRUG: Okay. I have a document 


21 here labeled "Consolidated Public Hearing to Consider 


22 Amendments - Testimony of Tom Wegner, June 1st, 2006." It 


23 will be labeled Exhibit 62 and is now admitted into the 


24 record. 


25 (Thereupon the above-referred document was 
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marked as Exhibit 62.) 1 


2 HEARING OFFICER KRUG: You may proceed with your 


3 testimony. 


4 MR. WEGNER: Thank you. 


5 Mr. Hearing Officer and members of the panel, my 


6 name is Tom Wegner and 11m here to testify on behalf of 


7 Land Q'Lakes. My business address is 4001 Lexington 


8 Avenue North, Arden Hills, Minnesota. My current title is 


9 Director of Economics and Dairy Policy. We want to thank 


10 the Department for promptly calling this hearing to 


11 address these issues of critical importance to all of our 


12 dairy producer members. 


13 Land O'Lakes is a dairy cooperative with over 


14 3 1 300 dairy farmer member-owners. The cooperative has a 


15 national membership base whose members are pooled in a 


16 California State Program and six different federal orders. 


17 Land O'Lakes members own and operate several 


18 cheese, butter powder and value added plants in the Upper 


19 Midwest, East and California. Currently our 275 


20 California member-owners supply us with over 15 million 


21 pounds of milk per day that are processed at our plants in 


22 Tulare and Orland. 


23 I'm here to testify in support of our alternative 


24 proposal filed with the Department on April 27th, 2006, 


25 involving the whey portion of the Class 4b formula. 


PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345 







237 


1 10L supports increasing the whey make allowance 


2 to the level reported in the COFA cost study, adjusting 


3 the allowance with updated energy and labor costs from the 


4 period January 2005 through September 2005 and adding a 


5 variable component based on the prevailing whey market 


6 price. 


7 Land O'Lakes believes that the whey study 


8 conducted by COFA is valid and the results should be used 


9 to adjust the whey make allowance from 20 cents to a base 


10 of 27.42 cents. After the last hearing the Department 


11 chose to raise the make allowance for whey from 17 cents 


12 to 20 cents even though the cost study prepared for the 


13 hearing revealed that the adjustment should have been much 


14 larger. 


15 The inadequacy of this 20 cent make allowance for 


16 whey has been further exacerbated by the fact that prices 


17 for whey protein concentrates have declined while whey 


18 markets strengthened. 


19 Currently the Class 4b formula reflects whey; 


20 but, in fact, a much larger proportion of the whey stream 


21 is converted into whey protein concentrates. This has 


22 been particularly problematic this year because of the 


23 general strength in the whey markets while whey protein 


24 concentrate prices, including WPC with 80 percent protein, 


25 have been weaker. 
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1 Additionally, we propose that this whey make 


2 allowance be variable and change as the whey market price 


3 rises or falls. When the western dry whey price as 


4 reported by dairy market news exceeds 27.42 cents, the 


5 whey make allowance would be adjusted upward by adding 50 


6 percent of the difference between the whey market price 


7 and 27.42 cents. But when the whey market falls below 


8 27.42 cents, the whey make allowance would be adjusted 


9 downward by the same 50 percent factor. 


10 Simply, when the whey market is above 27.42 cents 


11 both the producers and cheese plants share in the game. 


12 By contrast, when whey markets fall below the base make 


13 allowance of 27.42 cents, both the producers and cheese 


14 plants would share in the loss. 


15 The formal plan would be as follows. And I've 


16 listed the sections with the language here. I'm not going 


17 the read those specifically because they're quite clear 


18 from the pros. 


19 Unless the whey make allowance is adjusted to 


20 reflect the weighted average cost for whey reported in the 


21 CDFA study, updated for the changes in energy labor costs 


22 from January 2005 through September 2005 and adjusted for 


23 monthly changes in the whey price, Land O'Lakes recommends 


24 completely eliminating a whey factor from the Class 4b 


25 formula. 
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1 In this next paragraph I'm making several small 


2 adjustments to the wording. And I'll explicitly note that 


3 in my post-hearing brief if I'm granted permission to 


4 submit one. 


5 Land O'Lakes supports adjusting the make 


6 allowance for cheese and powder based upon CDFA adjusted 


7 111leighted average costs including the energy and labor 


8 updates for the period January 2005 through September 2005 


9 for cheese and nonfat dry milk powder. Land O'Lakes 


10 recommends a change in the price adjusters for butter and 


11 cheese based upon audited survey results by CDFA. We 


12 recommend the price adjuster of 1.68 cents for butter and 


13 a price adjuster of 2.52 cents for cheese. On make 


14 allowances we support a continued make allowance of 15.6 


l5 cents for butter, an adjustment in the make allowance to 


16 15.91 for powder, and an adjustment in the make allowance 


17 to 17.91 cents per pound for cheese. 


18 Land 01Lakes participated in the Federal Milk 


19 Marketing Order hearing held in January 2006 to consider 


20 changes in the make allowance used -- make allowances used 


21 in the Class 3 and Class 4 formulas. We supported changes 


22 to update the make allowances for cheese, butter, powder 


23 and whey on an expedited basis. Many cooperatives and 


24 proprietary firms from across the U.S. participated and 


25 testified in support of updating the Federal Order make 
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1 allowances. 


2 At this time the USDA has not yet issued their 


3 decision on the January 2006 hearing, but we anticipate 
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4 and are hopeful that the USDA will release their decision 


5 soon. We cannot predict what changes, if any, USDA will 


6 recommend be made in the Class 3 and 4 formulas. But 


7 there is a strong likelihood that their could be 


8 significant adjustments in the make allowances for cheese 


9 and other dairy products. 


10 Capacity issues: 


11 As you well know, California milk production has 


12 been increasing very rapidly. February 2006 milk 


13 production increased by 6.7 percent and March production 


14 increased 6.2 percent over 2005 levels. The production 


15 increase in these two months alone is enough to fill a 6 


16 million pound per day plant. 


l7 With this volume increase, it is not surprising 


18 to find that the state's plant capacity is being 


19 pressured. We have heard reports of distressed milk 


20 getting dumped because of plants being too full to process 


21 the milk. 


22 The relatively knew CPI plant is operating at 


23 full capacity. The same appears to be true for the new 


24 Leprino plant in Lemoore. 


25 Loss of plant capacity: 
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1 Meanwhile, there has been a loss of plant 


2 capacity in California. The recent plant closings 


3 include: 
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4 In 2005, the Gustine plant that handled 30 loads 


5 per day closed. 


6 In 2004, the DFA plant that handled 20 loads per 


7 day closed. 


8 In 2003, the Sorrento plant that handled 32 loads 


9 per day closed. 


10 And in 2002, the Suprema plant that handled 26 


11 loads per day closed. 


12 The total plant capacity lost amounts to 108 


13 loads her day or about 5.5 million pounds of milk per day. 


14 This is roughly the capacity of the cpr plant Tulare. 


15 This volume of lost plant capacity is significant in light 


16 of the continued growth of California's milk supply. Any 


17 additional loss in plant capacity would put more stress on 


18 the milk processing sector. 


19 Without a significant adjustment in the make 


20 allowances, including whey, it would not be surprising to 


21 observe further decreases in plant capacity in California. 


22 Equity issues: 


23 As a result of these inadequate make allowances, 


24 Land O'Lakes producers are not earning a reasonable return 


25 on their invested capital, and have in fact incurred 
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1 losses on their invested capital. 


2 By way of contrast, producers, either independent 


3 producers or producers that belong to a captive 


4 cooperative or producers who belong to a cooperative that 


5 have not invested in cheese operations, have benefited at 


6 the expense of Land O'Lakes members who have made a 


7 significant investment in a new cheese plant. 


8 To highlight, the addition of the whey factor in 


9 the Class 4b formula has been costly to Land O'Lakes. The 


10 accompanying chart, which is at the end of the testimony 


11 labeled Attachment A, shows the disparity in the 


12 distribution of benefits from the increased Class 4b 


13 prices to Land O'Lakes producers and producers outside of 


14 Land O'Lakes. The share of the benefits from the 


15 increased Class 4b prices going to producers outside of 


16 Land O'Lakes far exceeds the share of the benefits to Land 


17 O'Lakes producers. This chart does not show the cost to 


18 Land O'Lakes producers due to inadequate or even negative 


19 returns on the huge investment in a new cheese operation. 


20 Land O'Lakes members -- excuse me -- Land O'Lakes 


21 member-owners took the financial risk of building a new 


22 modern cheese facility in California. We realized the 


23 risks involved in building a new plant, including product 


24 quality, start-up problems, running at less than full 


25 capacity, and other operational challenges. 
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1 But in our case, there turned out to be 


2 significant risk associated with the change in the Class 


3 4b formula involving the addition of a whey factor. The 


4 addition of the whey factor has increased the cost of 


5 milk. 


6 When Land O'Lakes made the decision to build a 


7 new cheese plant the whey factor was not included in the 


8 Class 4b formula. However, the addition of the whey 


9 factor had a direct impact on the return on investment. 


10 The addition of the whey factor combined with inadequate 


11 make allowances led directly to inadequate returns on 


12 investment from our new cheese operations and losses 


13 experienced by Land Q'Lakes members. This change in the 


14 ground rules for the Class 4b formula has had a direct 


15 impact on all of California's cheese plants. 
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16 Land Q'Lakes not only processes its own producer 


17 members' milk, but also receives and processes milk from 


18 non-member producers. As such, Land Q'Lakes is performing 


19 an important balancing function in the state. 


20 Still another equity issue is that the current 


21 make allowances and formulas for Class 4a and Class 4b 


22 milk result in unbalanced returns. The returns on 


23 investment for Land Q'Lakes butter and powder operations 


24 are clearly much higher than for cheese operations. This 


25 raises significant questions about the direction of the 


PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345 







244 


1 future investments in new plant operations in California. 


2 Will this imbalance lead to a shift from cheese 


3 to butter and powder in California? 


4 Federal Order Cheese Operations versus California 


5 Cheese Operations: 


6 As mentioned earlier, USDA has not yet issued 


7 their decision on Federal Order make allowances. Based on 


8 the hearing record and the overwhelming support from the 


9 proponents, there is a very strong likelihood that the 


10 Class 3 and Class 4 prices in Federal Order markets will 


11 be lower than they are now. This will make California 


12 cheese plants even less competitive than is currently the 


13 case. Not only that, cheese plants in Federal Order 


14 markets can depool, an option not available to California 


15 cheese plants. 


16 Additionally, California manufacturing plants 


17 face different and sometimes higher level operating costs 


18 than costs faced by plants in other states. 


19 Environmental, labor, transportation, and energy costs are 


20 all areas where the Upper Midwest operations may have a 


21 significant cost advantage over manufacturing operations 


22 in California. The challenges associated with the 


23 construction of a new plant, such as obtaining permits, is 


24 likely more costly in California than for constructing a 


25 similar operation in other states. 
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1 We have stated previously that handlers whose 


2 milk is depooled do not have to share the Class III 


3 revenue with other producers. This cannot be done in the 


4 same way in California. Our testimony at the January 


5 31st, 2005, hearing clearly identified the positive 


6 benefits of depooling by cheese plants in Federal Order 


7 markets. The ability to depool provides cheese plants in 


8 federal Order markets a significant advantage over 


9 California cheese plants. In light of these advantages, 


10 we were not surprised to observe that Hilmar recently 


11 chose to build their new cheese plant in Texas over 


12 California and that Glanbia chose to build in New Mexico 


13 over California. 


14 Conclusions and summary: 


15 To conclude, Land O'Lakes recommends the removal 


16 of the whey factor in the Class 4b formula if, as a result 


17 of this hearing, the cheese formula includes a whey 


18 snubber or if there's a failure to adjust the whey make 


19 allowance to reflect a cost justified value. In other 


20 words, if the whey factor were removed, whey would have no 


21 impact in the Class 4b formula regardless of the price of 


22 whey. 


23 To restate, Land O'Lakes recommends using a whey 


24 factor only if the whey make allowance is adjusted on a 


25 cost justified basis and no snubber is implemented. 
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1 Land Q'Lakes manufactures butter, powder and 


2 cheese. Our recent experience within the California State 


3 Program is that the net returns for better and powder are 


4 significantly higher than for cheese. Land O'Lakes is 


5 urging the Department to reflect a balanced approach. The 


6 returns on investment for cheese and for butter powder 


7 operations should be very similar and both need to be 


8 adequate based on economic factors within the marketplace. 


9 Based upon our experience at Land O'Lakes, that is not the 


10 case today. Returns on butter powder operations are 


11 clearly superior to returns on cheese. 


12 Currently, California's manufacturing plants are 


13 operating at full capacity to process the continued growth 


14 in milk production. If long-term returns to producers' 


15 investments in cheese plants do not improve, more cheese 


16 plants may cease operations, putting even more stress on 


17 the remaining plants. 


18 Several proposals emphasize short-term 


19 enhancement of producer returns. Land O'Lakes urges the 


20 Department to consider producers' long-term returns as 


21 well. Ironically by further reducing long~term returns to 


22 manufacturing plants, the Department risks losing more 


23 manufacturing capacity, which could lead to even lower 


24 short-term producer returns as milk ends up being dumped 


25 or shipped out of state and sold at distressed milk 
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1 prices. 


2 This concludes my testimony. And I would like 


3 the opportunity to file a post-hearing brief. 


4 Thank you. 


5 HEARING OFFICER KRUG: Your request to file a 


6 post-hearing brief is granted . 


. 7 Do we have any questions for the witnesses from 


8 the panel? 


9 Mr. Gossard? 


10 AGRICULTURE ECONOMIST GOSSARD: How was your 


11 testimony developed and approved by Land O'Lakes? 


12 MR. WEGNER: It has been reviewed by our Senior 


13 Vice President Alan Pierson, shared with our California 


14 members and board, shared within the management of Land 


15 O'Lakes. 
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16 AGRICULTURE ECONOMIST GOSSARD: Did Land O'Lakes 


17 experience any problem with an inability to process all 


18 its members' milk any time this year? In Land O'Lakes 


19 operations in California, I should specify. 


20 MR. WEGNER: We've been able to process all of 


21 our members' milk in California, as I understand it. 


22 DAIRY MARKETING BRANCH CHIEF IKARI: Let me ask a 


23 follow-up question to that. 


24 How close have you come to reaching maximum 


25 capacity? 
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1 DR. GRUEBELE: My understanding that plants are 


2 relatively full at Tulare and Orland. But we are also 


3 applying outside milk. And that is also included. In 
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4 other words we're handling not only our own members' milk, 


5 but outside producer-members -- non-members as well. And 


6 a first call would be to reduce some of the non-member 


7 milk if we had a problem converting our own 


8 producer-member milk into products. 


9 DAIRY MARKETING BRANCH CHIEF IKARI: So if we had 


10 a surplus situation in a given month, could Land O'Lakes 


11 California operations handle it? What's your ability 


12 to--


13 DR. GRUEBELE: Are you talking about our own 


14 producer milk? 


15 


16 


17 


DAIRY MARKETING BRANCH CHIEF IKARI: No. 


DR. GRUEBELE: Well, I 


DAIRY MARKETING BRANCH CHIEF IKARI: Surplus 


18 production beyond your supply, how much could you provide 


19 in terms of providing capacity to handle that? 


20 DR. GRUEBELE: We're just about at full -- I mea~ 


21 we're operating full capacity now, relatively speaking. 


22 


23 


24 


DAIRY MARKETING BRANCH CHIEF IKARI: Okay. 


DR. GRUEBELE: So the answer is no more. 


HEARING OFFICER KRUG: Any additional questions 


25 for the witnesses? 
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1 AGRICULTURE ECONOMIST GOSSARD: Yes. You 


2 mentioned the advantage that processors have in Federal 


3 Orders where they can depool. An earlier witness spoke to 


4 changes in some of the Federal Orders regarding depooling. 


5 What, if anything, will this do to the advantage of cheese 


6 plants in Federal Orders? 


7 MR. WEGNER: Well, the decision is in the 


8 recommended status right now. And as I understand it, 


9 it's limiting the amount of milk that can be pooled after 


10 you have depooled, so that it's the monthly change. I 


11 think in most of the orders the Central, the 


12 Eastern -- yeah, the Central, the Upper Midwest -- and 


13 then I can't remember which -- it's ODe that's further 


1~ east -- the varying amounts are as much as 25 percent -


IS or 125 percent of the previous month can be pooled again. 


16 So yould be allowed essentially to depool 20 percent and 


17 not have any loss in pooling opportunity the next month. 


18 I donlt speak as an expert in that. lid suggest 


19 you check in with the Department of dairy programs to get 


20 those decisions a little bit more clearly stated. They 


21 will have an impact on the depooling activity though in 


22 those three orders. 


23 


24 


AGRICULTURE ECONOMIST GOSSARD: Thank you. 


HEARING OFFICER KRUG: Ms. Reed, do you have any 


25 questions for the witnesses? 
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2 


3 


4 


SUPERVISING AUDITOR REED: No, I don't. 


HEARING OFFICER KRUG: Ms. Gates? 


RESEARCH MANAGER II GATES: Yes, I do. 


r just have ODe question. On page 6 of your 


5 testimony you speak to the net returns for butter and 


6 powder are significantly higher than for cheese in 


250 


7 California. And with your proposal you're talking about, 


8 you know, the cost increasing from the 20 cents to the 


9 27.42. Is that what you're explaining as the difference 


10 in the cost or the returns? Is it just to the whey factor 


11 or are there other 


12 MR. WEGNER: I think it's to the cheese 


13 business in -- the cheese -- how do you say? -- the cheese 


14 complex in general, the byproduct being whey. The 


15 byproduct being whey, it's combined. It's definitely the 


16 cheese and the whey. 


17 RESEARCH MANAGER II GATES: Okay. But your 


18 proposal only spoke to the whey piece of it 


19 


20 


21 


MR. WEGNER: Correct. 


RESEARCH MANAGER II GATES: -- not the cost -


MR. WEGNER: It spoke to the make allowance, 


22 yeah, adjusting the make allowance to the level of --


23 


24 


RESEARCH MANAGER II GATES: Okay. Thank you. 


DR. GRUEBELE: The cost justified that were 


25 developed by the Department are being used for cheese as 
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1 well as whey. 


2 


3 


4 


RESEARCH MANAGER II GATES: As well as whey. 


Okay. Thank you. 


DAIRY MARKETING BRANCH CHIEF IKARI: I have a 


5 question to follow up that. 


6 In that section where you talked about your 


7 returns are greater on cheese than butter and powder 


8 


9 


MR. WEGNER: The other way around. 


DAIRY MARKETING BRANCH CHIEF IKARI: 


10 I misstated that. 


I'm sorry. 


11 But how is the efficiency of your cheese 


12 operations relative to the industry -- the California 
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13 industry versus your butter powder operations relative to 


14 the rest of the California industry? 


15 MR. WEGNER: I'm unable to speak to the specifics 


16 of efficiency of both operations. Perhaps Jim can. 


17 DR. GRUEBELE: I'm not clear. Are you saying 


18 that we have a deficiency versus other cheese operations? 


19 Is that what you're suggesting or -- is that what your 


20 question was? 


21 DAIRY MARKETING BRANCH CHIEF IKARI: Well, you 


22 just said that your returns are greater for butter and 


23 powder. 


24 


25 


DR. GRUEBELE: That is a true statement. 


DAIRY MARKETING BRANCH CHIEF IKARI: My question 
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1 is: Is your butter powder operation more efficient 


2 relative to the California -- you know, the balance of the 


3 California processors versus the relative position of your 


4 operations on cheese? 


5 DR. GRUEBELE: That's probably true, particularly 


6 since we have a front-end loaded cheese plant, you know, 


7 recently built, a lot of depreciation and interest. And 


8 certainly that is a consideration. Our butter and powder 


9 plants are relatively efficient relative to other plants 


10 that operate in the State of California. 


11 DAIRY MARKETING BRANCH CHIEF IKARI: Okay. On 


12 page 3 you indicated your position on the various butter 


13 and cheese -- I want the say, your price adjuster and a 


14 whole bunch of things in terms of make allowance. But I 


15 didn't really see, and perhaps you could file in your 


16 post-hearing brief, the rationale in how you got there. I 


17 see what you're recommending. But I didn't really 


18 understand what was your rationale for arriving at those 


19 points. 


20 DR. GRUEBELE: We will certainly do that in 


21 post-hearing brief elaborate on -- I assume you're talking 


22 about the make allowance adjustments in cheese and powder 


23 and also the --


24 DAIRY MARKETING BRANCH CHIEF IKARI: Yes, the 


25 fourth paragraph down where you have --
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2 adjuster? 


3 


4 


DR. GRUEBELE: -- recommendation for the price 


DAIRY MARKETING BRANCH CHIEF IKARI: Yes. 


DR. GROEBELE: We could elaborate in the 


5 post-hearing brief on --


6 DAIRY MARKETING BRANCH CHIEF IKARI: On Page 3, 


7 your fourth paragraph, yes. 


8 


9 


DR. GROEBELE: We understand. 


DAIRY MARKETING BRANCH CHIEF IKARI: Okay And 


10 then on page 5 you also talk about you do re~eive 


11 non-member milk. And I wondered if you could provide us 


12 with information as to the relative volume of non-member 


13 milk that your plant receives. 


14 DR. GROEBELE: We could do that in post-hearing 
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15 brief. I don't have those numbers here directly at hand. 


16 


17 


DAIRY MARKETING BRANCH CHIEF IKARI: Thank you. 


HEARING OFFICER KROG: Are there any additional 


18 questions for these witnesses? 


19 Okay. The witnesses are excused. Thank you very 


20 much for your testimony. 


21 At this time we'll just take a quick five-minute 


22 break. 


23 (Thereupon a recess was taken.) 


24 HEARING OFFICER KROG: All right. Could everyone 


25 return to your seats. We're about to reconvene. 
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1 The day's getting late. So if we could move 


2 along l we can get a little bit more done. 


3 If the people in the back would please find your 


4 seats. Thank you very much. 


S Now is the portion of the hearing where we 


6 typically go into statements -- or public testimony. 


7 However, we have recently received three additional pieces 


8 of written testimony that will be entered into the record 


9 by the Department's witness, Ms. Cheryl Gilbertson. 


10 Could you please proceed. 


11 STAFF ANALYST GILBERTSON: I have three 


12 documents. One dated May 24th/ from the Center on Race, 


13 Poverty & the Environment. A second dated May 11th, '06, 


14 from Sacchetti & Silva Dairy. And a third dated March 


15 31st, from Circle H Dairy Ranch! Incorporated. 


16 HEARING OFFICER KRUG: Thank you very much, Ms. 


17 Gilbertson. If you'll present those, I will mark them and 


18 admit them into the record. And we will have copies of 


19 those letters shortly, certainly by the end of today's 


20 session. 


21 Thank you. 


22 Okay. The letter from the Center on Race, 


23 Poverty & the Environment is labeled Exhibit No. 63, and 


24 it is admitted into the record at this time. 


25 (Thereupon the above-referred document was 
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marked as Exhibit 63.) 


HEARING OFFICER KRUG: The letter from Bacchetti 


3 & Silva Dairy is labeled Exhibit No. 64, and it is 


4 admitted into the record at this time. 


5 (Thereupon the above-referred document was 


6 marked as Exhibit 64.) 


7 HEARING OFFICER KRUG: And the letter from Circle 


8 H Dairy Ranch, signed by Margo Souza, is labeled Exhibit 


9 No. 65, and it's now admitted into the record. 


10 (Thereupon the above-referred document was 


11 marked as Exhibit 65.) 


12 HEARING OFFICER KRUG: We'll now proceed with the 


13 public testimony section of this hearing. 


14 And our first witness is a Benjamin Yale. 


15 Mr. Yale, will you please come forward. 


16 Okay. Mr. Yale, will you please state your full 


17 name and spell your last name for the record. 


18 MR. YALE: It's Benjamin F. Yale. And it's 


19 spelled Y-a-l-e. 


20 HEARING OFFICER KRUG: Mr. Yale, do you swear or 


21 affirm to tell the truth? 


22 


23 


MR. YALE: Yes, I do. 


HEARING OFFICER KRUG: Are you representing any 


24 organization today? 


25 MR. YALE: I'm here on behalf of Select Milk 
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1 this operation, even though it's one piece of property one 


2 building. Any thoughts there? 


3 MR. GHILARDUCCI: I wouldn't have any answers on 


4 that with this. 


5 PANEL MEMBER SHIPPLEHOUTE: Maybe think about 


6 that and address that in your post-hearing brief. Thank 


7 you. 


8 HEARING OFFICER LOYER: Well, hearing no further 


9 questions from the panel, we're going to go ahead and 


10 adjourn for lunch. See everybody back here at 12:30. And 


11 so we are off the record. 


12 (Thereupon a lunch recess was taken.) 


13 HEARING OFFICER LOYER: The hearing will now come 


14 to order. 


15 Once again, please turn off your cell phones or 


16 set them to vibrate. And we are going back on the record. 


17 


18 


The next to testify is Land O'Lakes. 


I'm marking the Land Q'Lakes exhibit Tom Wegner 


19 as Exhibit 53. 


20 


21 


(Exhibit marked.) 


HEARING OFFICER LOYER: Okay. Mr. Wegner, would 


22 you please state and spell your name for the record. 


23 


24 


MR. WEGNER: I'm Torn Wegner, T-o-m, W-e-g-n-e-r. 


HEARING OFFICER LOYER: Okay. And, sir, do you 


25 promise to tell the truth, the whole truth, and nothing 
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1 but the truth today? 


2 


3 


MR. WEGNER: I do. 


HEARING OFFICER LOYER: And are you testifying 


4 today on behalf of an organization, just for the record? 


5 MR. WEGNER: Yes, I'm testifying on behalf of 


6 Land O'Lakes, Inc. And our directors have -- western 


7 directors have reviewed our position and support it. 


8 


9 


10 


HEARING OFFICER LOYER: Okay. Thank you. 


You may proceed. 


MR. WEGNER: Ms. Hearing Officer and members of 
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11 the panel. My name is Tom Wegner and I'm here to testify 


12 on behalf of Land O'Lakes. My business address is 4001 


13 Lexington Avenue North, Arden Hills, Minnesota. My 


14 current title is Director of Economics and Dairy Policy. 


15 We thank the Department for promptly calling this hearing 


16 to address these issues of critical importance to all of 


17 our dairy producer members. 


18 Land O'Lakes is a dairy cooperative with 3,100 


19 dairy farmer member-owners. The cooperative has a 


20 national membership base, whose members are pooled on the 


21 California State Program and six different federal orders. 


22 Land O'Lakes members own and operate several 


23 cheese, butter powder, and value-added plants in the upper 


24 Midwest, East, and California. Currently, our 275 


25 California member-owners supply us with over 16 million 
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1 pounds of milk per day that are processed at our Tulare 


2 and Orland plants. 
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3 Land O'Lakes is very concerned about the apparent 


4 lack of manufacturing capacity in California and believes 


5 that the Department needs to make changes to the Class 4a 


6 and 4b formulas to encourage investment in the development 


7 of additional manufacturing capacity in the state. 


8 I'm here to testify in support of our alternative 


9 proposal filed with the Department on September 25th, 


10 2007, involving the make allowances and/or prize adjusters 


11 for butter, nonfat dry milk, cheese, whey based upon the 


12 weighted average of cost information and other data 


13 supplied by the Department. 


14 Proposal summary. Regarding the 4a formula, LOL 


15 recommends that the Department maintain the current butter 


16 make allowance of 15.6 cents per pound. Concerning the 


17 price adjuster on butter, we recommend that the Department 


18 use the simple difference between the Chicago Mercantile 


19 Exchange butter price and the prices received by 


20 California processors for twelve months ending August 


21 2007. We recommend increasing the f.o.b. price adjuster 


22 for butter from the current level of 1.68 cents to 2.8 


23 cents. 


24 For nonfat dry milk, Land O'Lakes recommends that 


25 the make allowance be increased from the current 16 cents 
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1 per pound to 16.64 cents per pound, which matches the 


2 weighted average manufacturing costs for nonfat dry milk 


3 in the most recent CDFA cost survey. 


4 Regarding the 4b formula, LOL recommends the 


5 Department increase the cheese make allowance from 17.8 


6 cents to 19.88 cents, reflecting the weighted average 


7 manufacturing cost for cheese from the most recent CDFA 


8 cost survey. We recommend no changes in the f.o.b. price 


9 adjuster for cheese since the f.o.b. price adjuster 


10 matches the most current 24-month difference between the 


11 CME price and the price that's received by California 


12 cheese plants. 


13 We recommend that the dry whey make allowance be 


14 based upon the difference between the current dry whey 


15 make allowance and the current make allowance for nonfat 


16 dry milk. The current difference between the two make 


17 allowances is 10.7 cents (26.7 cents whey make allowance 


18 minus 16 cents nonfat dry make allowance equals 10.7 


19 cents). We recommend that this 10.7 cent difference get 


20 added directly to the weighted average manufacturing cost 


21 for nonfat dry milk of 16.64 cents to arrive at the 


22 recommended whey make allowance of 27.34 cents per pound. 


23 We have observed that the costs of manufacturing 


24 nonfat dry milk and dry whey have increased as costs 


25 common to both processes have risen. Some of these common 


PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345 







1 costs include energy, bagg.ing, labor, et cetera. As 


2 stated earlier, we recommend increasing the nonfat dry 


3 make allowance to 16.64 cents per pound, matching the 


4 weighted average manufacturing costs for nonfat dry milk 
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5 in the host recent CDFA survey. We further recommend that 


6 the Department use the difference that currently exists 


7 between the make allowances for dry whey and nonfat dry 


8 milk, amounting to 10.7 cent per pound, and apply that 


9 difference to the recommended make allowance for nonfat 


10 dry milk of 16.64 cents, to arrive at the recommended whey 


11 make allowance of 27.34 cents per pound, an increase of 


12 .64 cents per pound. 


13 And the specific changes and proposed language, I 


14 will not read through. There they are for the record. 


15 Justification for the proposal. According to 


16 departmental data, the current make allowance for butter 


17 of 15~6 cents covered the total operating costs, including 


18 a 6.48 percent ROI, of nearly two-thirds of the butter 


19 manufactured in California during 2006~ Specifically, a 


20 make allowance of 15 cents covered 58 percent and a make 


21 allowance of 16 cents would cover 61 percent of the butter 


22 manufactured. Land O'Lakes feels that covering roughly 60 


23 percent of butter processed with the current make 


24 allowance of 15.6 cents is adequate and consistent with 


25 previous departmental decisions~ 
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1 By way of contrast, the current make allowance 


2 for nonfat dry milk of 16 cents covered only 28 percent of 


3 the nonfat dry milk processed in California during 2006. 


4 Increasing the nonfat dry milk make allowance to 16~64 


5 cents matches the weighted average cost for nonfat dry 


6 milk in the most recent CDFA cost survey and will increase 


7 the volume coverage to a more acceptable level that is 


8 consistent with previous departmental decisions. 


9 According to the Department's data, the current 


10 cheese make allowance of 17.8 cents did not cover the 


11 total costs of any cheese plants in California during 


12 2006. Increasing the cheese make allowance to 19.88 cents 


13 would have covered just under two-thirds of the cheese 


14 processed in California. This level of coverage is 


15 consistent with previous decisions of the Department. 


16 The Department also provided information about 


17 the approximate return on investment to cheese plants 


18 under various possible cheese make allowances. Under the 


19 current cheese make allowance of 17.8 cents, cheese plants 


20 earn a return on investment of a negative 8.64 percent. 


21 Clearly, the current levels of the cheese make allowance 


22 do not provide adequate financial incentives for 


23 cooperative cheese processors and their member investors 


24 or proprietary operators to continue running their plants, 


25 much less invest in new or expanded ones. Land O'Lakes 
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3 investment from operating a cheese plant. 
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4 The department could not provide estimates of the 


5 volume covered under different cost allowances of 


6 manufacturing dry way due to confidentiality constraints. 


7 They did provide data revealing that under the current dry 


8 whey make allowance of 26.7 cents, the approximate return 


9 on investment for dry whey powder plants was less than 


10 4.05. Increasing the whey make allowance to 27.34 cents 


11 per pound would have only increased the ROI to dry whey 


12 plants to 5.41 percent. 


13 Neither the ROI from the processing of dry whey 


14 powder, nor the ROI on the processing of cheese resulting 


15 from adoption of our two proposals will guarantee future 


16 investments in cheese plants or whey processing 


17 facilities. But the updated make allowance should provide 


18 some immediate and much needed financial relief to all 


19 cheese plants regardless of size. 


20 As stated previously, we observed that the costs 


21 of manufacturing nonfat dry milk and dry whey both 


22 increase as costs common to both processes rise. Some of 


23 these common costs include energy, bagging, labor, et 


24 cetera. We propose that the Department use the 


25 established difference between the make allowances for dry 
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1 way and nonfat dry milk that currently exist, amounting to 


2 10.7 cents per pound, and apply that difference to the 


3 recommended make allowance for nonfat dry milk of 16.64 


4 cents to arrive at the proposed whey make allowance of 


5 27.34 cents per pound. 


6 LOL understands that the Department will no 


7 longer have the ability to report a weighted average cost 


8 for dry whey powder since the number of plants reporting 


9 will drop to two, thereby preventing the Department from 


10 releasing any cost data publicly. We propose this method 


11 of calculating the dry whey make allowance to allow the 


12 Department some additional time to analyze how to estimate 


13 the cost of processing dry whey since the number of plants 


14 participating in the survey may prevent them from 


15 publishing a cost of production figure. Perhaps the 


16 Department may want to consider using the percentage 


17 increase in nonfat dry milk processing costs or a form of 


18 indexing to update the whey make allowance. 


19 To clarify, our current proposal would add 10.7 


20 cents to the powder make allowance to arrive at a make 


21 allowance for whey. Assuming that the Department adopted 


22 our proposed increase in the make allowance for powder and 


23 for whey as a result of this hearing, then with an 


24 indexing approach we would expect, as a result of future 


25 hearings, that the absolute difference between the powder 
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1 make allowance and the whey make allowance of 10.7 cents 


2 would become larger as time goes on. Such a result would 


3 make economic sense because of the fact that more water 


4 has to be removed from whey than from skim to make powder. 


S We are confident that the Department will develop an 


6 alternative method of calculating an appropriate value for 


7 dry whey in the 4b formula. 


8 Capacity issue. As you know, California milk 


9 production has been increasing rapidly in 2007. Through 


10 August 2007, milk production has increased 4.7 percent 


11 over 2006. If we project that milk growth for the entire 


12 2007 calendar year, we'll have added roughly four billion 


13 pounds of additional milk. On a daily basis, this 


14 increase amounts to about five million pounds per day, 


15 which nearly equals the initial capacity of the new CDr 


16 plant. 


17 With this volume increase, it is not surprising 


18 to find that the state's plant capacity is being 


19 pressured. We have heard reports of distressed milk 


20 getting dumped because of plants being too full to process 


21 the additional milk. 


22 Loss of cheese plant capacity. Meanwhile, there 


23 has been a loss of cheese plant capacity in California. 


24 The list of plant closings and recently announced plans 


25 for closing include: 
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1 In 2002, the Suprema plant, that handled 26 loads 


2 per day, closed. 


3 In 2003, the Sorrento plant, that handled 32 


4 loads per day, closed. 


5 In 2005, the Gustine plant, that handled 30 loads 


6 per day, closed. 


7 The DFA plant, that handles 80 loads per day, is 


8 scheduled to close by early 2008. 


9 The total plant capacity lost amounts to 168 


10 loads per day or about 8.5 million pounds of milk per day. 


11 This is roughly equal to the capacity of two plants the 


12 size of the CPI plant in Tulare. This volume of lost 


13 cheese plant capacity is significant in light of the 


14 continued growth of California's milk supply. Any 


15 additional loss in plant capacity would put even more 


16 stress on the milk processing sector. The loss of 


17 additional cheese plant capacity is very possible in light 


18 of the recent default of the F&A cheese plant that 


19 receives approximately 30 loads per day. 


20 The impact of the inadequacy of the cheese make 


21 allowance has already been realized in the decisions by 


22 both Glanbia and Hilmar to build new cheese plants outside 


23 of California. These two plants, in New Mexico and Texas, 


24 would have provided California with badly needed 


25 manufacturing capacity. The industry needs a change in 
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1 policy to encourage new cheese construction in California 


2 rather than in neighboring states. 


3 Other proposals. We agree with the Dairy 


4 Institute proposals to increase the cheese make allowance 


5 to the cost-justified level of 19.88 cents, to increase 


6 the nonfat dry milk make allowance to the cost-justified 


7 level of 16.64 cents, and to increase the f.o.b. butter 


8 price adjuster to 2.8 cents per pound. 


9 We do not support the proposal of the petitioners 


10 or the Dairy Institute to completely remove the dry whey 


11 cost factor from the 4b formula. Although we understand 


12 the detrimental effect that the current dry whey cost 


13 factor has had on cheese plants, we strongly urge the 


14 Department to consider the need to balance the producer 


15 benefits from rising whey prices against the costs of 


16 rising whey prices to cheese processors. Whey clearly has 


17 value in the market, but we need a realistic and balanced 


18 approach to approximating that value in the 4b pricing 


19 formula. 


20 We oppose setting the dry whey make allowance on 


21 the nonfat dry milk make allowance plus three cents as 


22 proposed by the Alliance, the MPC, and Western United. 


23 There's no cost justification for lowering the whey make 


24 allowance to 19 cents. The resultant increase in the 4b 


25 price of 48 cents as estimated by the CDFA over the past 
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1 five years makes no sense in light of the current 


2 financial situation of California cheese plants. We need 


3 changes to increase the cheese manufacturing capacity in 


4 the state, not to discourage it. 


5 As shown above, milk production trends point to 


6 the dramatic need for additional manufacturing capacity. 


7 The Alliance, et al., proposal would strongly discourage 


8 any additional investment in new plant capacity for cheese 


9 and would seriously threaten the existing cheese 


10 manufacturing capacity_ Their proposal to maintain the 


11 current make allowance for cheddar at 17.8 cents per pound 


12 and the information provided by the Department clearly 


13 shows that zero percent of the volume is covered by the 


14 current make allowance, thereby guaranteeing a loss for 


15 cheddar operations in the state. 


16 The Department's information also shows an 


17 inadequate return on investment in whey operations with 


18 the current make allowance of 26.7 cents per pound. Yet 


19 the Alliance recommends a reduction in the make allowance 


20 for whey to 19 cents per pound. Based upon the cost 


21 analysis of whey operations in California for 2005 and for 


22 2006, there's no cost justification for the reduction of 


23 the whey make allowance to 19 cents. Lowering the whey 


24 make to the levels recommended by the Alliance, et al., 


25 would make a bad situation even worse for small cheese 
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1 plants that do not have facilities to process their whey. 


2 We do not support the dry whey credit or the 


3 implementation of a snubber on the dry whey component of 


4 the 4b formula as proposed by the Alliance, et al. 


5 The Department's cost data shows that the whey 


6 make allowance should be raised. LOL feels that updating 


7 the cheese make allowance and the dry whey make allowance 


8 will more effectively address the needs of both small and 


9 large cheese plants. The Alliance, et a1., approach of 


10 giving cost relief to just the very smallest cheese plants 


11 falls far short of what is needed to address the capacity 


12 issue in California. We need the development of 


13 additional large cheese and other manufacturing facilities 


14 to be able to handle the growing milk supply in the state. 


15 We do not support the COl proposal to implement a 


16 plant processing capacity credit. While this idea 


17 conceptually has some merit, it lacks the detail and 


18 definition necessary to fully evaluate its impact. If 


19 this proposal is implemented, we strongly recommend that 


20 the credit not apply to plants currently under 


21 construction but only to new plants. 


22 The issue of inadequate plant capacity to process 


23 our state's growing milk supply continues to challenge the 


24 dairy industry. We feel that using the market-wide pool 


25 to finance the expansion or construction of an individual 
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1 cooperative 1 s or proprietor's plant is not equitable, 


2 especially to those producers who would not have access to 


3 the expanded or new plant. Additional questions need to 


4 be addressed. For example, how would a processor prove 


5 that they have added new processing capacity? How should 


6 the Department determine what is the appropriate level of 


7 credit? How long should the credit be in effect? Should 


8 producers who have not increased their production or plan 


9 to increase their production contribute? 


10 We do not support the DI proposal to increase the f.o.b. 


11 cheese price adjuster to 2.7 cents. 


12 We do not support the Humboldt Creamery 


13 alternative proposals to increase the make allowances 


14 above levels that are cost justified by the weighted 


15 average costs collected by the Department. We oppose 


16 their two-tiered approach to the make allowance issue. 


17 For the second tier, they advocate a 17.8 cents make 


18 allowance for cheese even though departmental evidence 


19 clearly shows that zero volume is covered by the 17.8 


20 cents make allowance. Furthermore, a two-tiered approach 


21 would tend to discourage the development of the more 


22 efficient plant operations in California. 


23 Additionally, the Humboldt and CDI proposals may 


24 violate the Food and Agricultural Code Section 61805(b), 


25 which states, "In determining minimum prices to be paid by 
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1 handlers, the Director shall endeavor under like 


2 conditions to achieve uniformity of cost to handlers for 


3 market milk within any marketing area." 


4 We advocate the adoption of the Land O'Lakes 
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5 proposal for make allowance and price adjusters for butter 


6 and powder. We do not support the make allowance nor the 


7 price adjusters recommended by COl. 


8 Conclusion. Land O'Lakes manufactures butter, 


9 powder and cheese. Our recent experience within the 


10 California State Program is that the net returns for 


11 butter and powder are significantly higher than for 


12 cheese. Land Q'Lakes is urging the Department to reflect 


13 a balanced approach. The returns on investment for cheese 


14 and for butter-powder operations should be very similar, 


15 and both need to be adequate based on economic factors 


16 within the marketplace. Based upon our experience at Land 


17 O'Lakes, that is not the case today. Returns on 


18 butter-powder operations are clearly superior to returns 


19 on cheese. 


20 Land O'Lakes has deep concerns about inadequate 


21 manufacturing capacity in the state. The evidences 


22 clearly shows that milk production in California is 


23 growing rapidly. We urge the Department to take steps to 


24 encourage additional manufacturing capacity in butter, 


25 powder and cheese. The current make allowances for 


PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345 







117 


1 cheese, nonfat dry milk and whey and the price adjuster 


2 for butter are inadequate to maintain, much less increase, 


3 manufacturing capacity in the state. The proposal by Land 


4 Q'Lakes is a reasonable one for producers and for 


5 manufacturing plants. 


6 Currently, California's manufacturing plants are 


7 operating at full capacity to process the continued growth 


8 in milk production. If long-term returns to producers' 


9 investments in cheese plants do not improve, more cheese 


10 plants may cease operations, putting even more stress on 


11 the remaining plants. 


12 This concludes my testimony. And I would like 


13 the opportunity to file a post-hearing brief. 


14 Thank you. 


15 


16 


17 


HEARING OFFICER LOYER: Granted. 


Are there any questions from the panel? 


PANEL MEMBER GOSSARD: On page 4 of your 


18 testimony, you state you don't support the Dr proposal for 


19 increasing the f.o.b. adjuster to the difference 


20 between -- the 24-month difference between the CME and the 


21 California prices. 


22 Why did you not support -- why do you not support 


23 their proposal? 


24 MR. WEGNER: We felt that the current f.o.b. 


25 adjuster was adequate. 
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1 PANEL MEMBER GOSSARD: In top of page 7, you say 


2 whey clearly has value in the market but we need a 


3 realistic and balanced approach to approximating that 


4 value in the 4b pricing formula. 


S Could you expand on what might be a realistic and 


6 balanced approach? 


7 


8 


9 


10 


11 


12 


13 


14 


MR. WEGNER: Well, we haven't given a significant 


amount of thought to that, to be honest with you. It's a 


problem that we proposed an opportunity to spend a little 


more time on coming up with another idea, because we sense 


that what you currently got is not going to be able to 


continue it with a survey shrinking down to two plants. 


So I don't have any silver bullet right now, Tom. 


PANEL MEMBER GOSSARD: So basically your 


15 statement is, as I understand it, the current formula is 


16 not going to work into the future but you don't have a 


17 specific recommendation for replacement? 


18 MR. WEGNER: We don't. 


19 PANEL MEMBER GOSSARD: Okay. On page 4 you talk 


20 about the volume covered for the various manufacturing 


21 cost allowances that you're recommending. And the volumes 


22 range between 60 and 80 percent. 


23 Do you feel in general that a range of plant 


24 volumes between 60 and 80 percent give adequate coverage 


25 for processing? 
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2 


MR. WEGNER: We do. 


PANEL MEMBER GOSSARD: Do you have any specific 


3 recommendations on what sort of range in ROIs would be 


4 appropriate? 
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5 MR. WEGNER: We don't at this point. We do know 


6 it needs to be positive. 


7 PANEL MEMBER GOSSARD: The third paragraph on 


8 Page 2 you mention a lack of manufacturing capacity. 


9 Do you have any quantitative information that you 


10 could supply either now or in your post-hearing brief that 


11 is -- is there distressed milk being left on the farm, 


12 used as animal food, going to other plants outside of 


13 California, what sort of prices they're getting for that 


14 milk? 


15 MR. WEGNER: I don't have any specific insights 


16 beyond what I've picked up in conversations. Within our 


17 system, within Land O'Lakes, we're managing our supply 


18 with our customers and our available capacity. 


19 So I can't offer any more specifics in terms of 


20 distressed loads or their price, Torn. 


21 


22 


PANEL MEMBER GOSSARD: Thank you. 


PANEL MEMBER IKARI: One question. 


23 Have you been offered milk that is distressed as 


24 Land Q'Lakes in California? 


25 MR. WEGNER: 1111 need to follow up on that, 
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1 David. I don't have anything on my fingertips about that. 


2 If you'd like, I could follow up to see if we do have any 


3 reports and what that might be. 


4 You'd be interested in volumes and prices? 


5 PANEL MEMBER IKARI: Well, anything that you can 


6 cite. You don't have to -- perhaps don't have the 


7 specifics. But rather than just a vague statement that 


8 "we understand milk is leaving the state," any kind of 


9 citations of when it occurred and by whom it occurred, 


10 that would be helpful. 


11 MR. WEGNER: But as I understood your question, 


12 you were also interested if we were offered distressed 


13 milk? 


14 


15 


PANEL MEMBER IKARI: Right, yes. 


MR. WEGNER: I will follow up with that. 


16 PANEL MEMBER IKARI: In listening to your 


17 testimony, I was struck by and Tom kind of touched on 


18 it. You clearly indicated what you're not in favor of, 


19 what you don't support. You're not ready to talk about 


20 what we should do long term. But in terms of that 


21 question about a fair -- no, a realistic and balanced 


22 approach to approximate the value of 4b pricing formulas, 


23 it sounds like -- and correct me if I'm wrong -- but it 


24 sounds like you oppose the concepts that the small cheese 


25 processors eliminate whey, you oppose the concept that 
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1 producers have offered about the credit. 


2 So as a hearing panel, what are you in favor of 


3 that we should do with the issue of dry whey today? 


4 MR. WEGNER: Well, I guess the way we're looking 


5 at it is we're proposing to buy some time with the way 


6 that we come up with the make allowance for whey of the 


7 10.7 cent fixed margin to the updated nonfat dry milk make 


8 allowance. What to do with whey_ Like I mentioned 


9 before, I don't have any silver bullet necessarily_ But 


10 it seems to me there needs to be some types of -- way of 


11 providing incentive to the processor to market the whey, 


12 while also returning some value to the producer. 


13 We don't have a proposal that we put forth a year 


14 ago that would have shared the contribution of whey to the 


15 4b formula. We don't have that. I know we're not at the 


16 point of being able to say we'd support that. But I think 


17 those types of opportunities where you're doing some 


18 sharing of the value might be something for the Department 


19 to take a harder look at. 


20 PANEL MEMBER IKARI: Do you think that there's a 


21 possibility that there's another approach, another 


22 alternative where some value for dry whey could be 


23 reflected, and it's a more steady constant range than the 


24 current formula where producers will get some value but 


25 yet it would not create financial, you know, ruin for 
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1 small cheese processors? Is that a possibility? 


2 MR. WEGNER: Well, I guess you have to look at 


3 what we're dealing with in terms of the end-product 


4 pricing box that we find ourselves in here, that the 


5 Federal Order's in as well. When you have run-ups like 


6 we've seen in whey pricing and comparable run-downs, 


7 that's a variability that gets transmitted to the pay 


8 price, as you guys well know. 
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9 So I'm not quite sure -- I guess I'd need to see 


10 more detail behind your question about what would 


11 stabilize, if I hear what you're saying, sort of that 


12 return from whey? The markets are what the markets are. 


13 But I think those have much -- there's other factors that 


14 are entering into why the markets are where they are. How 


15 you connect that volatility to the producer pay price 


16 formula is another issue. But if you go with product 


17 pricing, you're going to have that volatility. 


18 PANEL MEMBER IKARI: Am I incorrect in 


19 interpreting your testimony as meaning, if the 


20 Department -- if the current formula stayed intact and 


21 Land Q'Lakes increased its production, are you kind of 


22 indicating to us that you're going to make investments in 


23 butter and powder and not cheese? 


24 MR. WEGNER: At this point, that's what looks the 


25 best, if the numbers are what the numbers are in terms of 
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1 return on investment. And I'm not speaking out of school 


2 here, but that's what the numbers would lead a rational 


3 plant decision maker to do I think. 


4 PANEL MEMBER IKARI: Hiram, do you have a 


5 question? 


6 PANEL MEMBER DOEGEY: No. Thanks for asking them 


7 all for us. 


8 (Laughter.) 


9 


10 


PANEL MEMBER SHIPPLEHOUTE: I do. 


On page 6 you have a list of plants that have 


11 closed. Was that meant to be an all-inconclusive list of 


12 cheese plants that have closed in the last few years? 


13 MR. WEGNER: Not meant to be all-inconclusive as 


14 much as to point out the rough magnitude of the losses in 


15 terms of capacity. 


16 PANEL MEMBER SHIPPLEHOUTE: And page 9 you talked 


17 about the California manufacturing plants operating at 


18 full capacity currently. We had some testimony from 


19 cheese operators earlier that indicated they are not 


20 running at full capacity. 


21 Do you have any comment on that? 


22 


23 


24 


25 there. 


MR. WEGNER: I was not aware of that actually. 


PANEL MEMBER SHIPPLEHOUTE: No other questions. 


PANEL MEMBER IKARI: I have a follow-up question 
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1 On Page 2 of your testimony you -- when you're 


2 talking about the price adjuster for butter, you're using 


3 a period of twelve months. Yet on the price adjuster for 


4 cheese you're using a period of 24 months. 


5 Can you justify the difference in approaches? 


6 MR. WEGNER: Well, I think that we looked at that 


7 twelve month and thought it was the most current and felt 


8 that that was more appropriate for right now. 


9 What I said previously on the 24 month is we felt 


10 that was adequate. 


11 The difference between the two periods I can't 


12 speak to any more detail than just this is how it mapped 


13 out in our thinking in terms of the resultant impact on 


14 the 4b and 4a prices. 


15 PANEL MEMBER IKARI: Should the Department try to 


16 follow the same process or procedure in establishing the 


17 price adjuster? Or do you think it's appropriate to go 


18 ahead and have different time periods? 


19 MR. WEGNER: Well, I think consistency is 


20 important from your perspective. We had to look at the 


21 sum total of the impacts of our proposals and this is 


22 where we came up. 


23 PANEL MEMBER IKARI: If I can ask one other 


24 question. 


25 In terms of the make allowance covering volume of 
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1 product process, how narrow or how wide a range do you 


2 think that, say, the butter make allowance, the cheese 
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3 make allowance, and the powder make allowance should be in 


4 covering the volume? How much discretion should there be 


5 or how much difference should there be between those 


6 individual commodities? 


7 MR. WEGNER: Between each individual commodity. 


8 I think what I spoke in response to Mr. Gossard's question 


9 was that 60 to 80 percent seemed like a range that was 


10 consistent with how you guys -- how the department had 


11 made decisions previously in terms of volume coverage. 


12 PANEL MEMBER IKARI: What I'm trying to do is 


13 take that comment and then say, you know, your other 


14 comment where you indicated you would make investment. 


15 So I guess my question is, if we covered 60 


16 percent of the volume in cheese and covered 80 percent of 


17 the volume in butter, would Land Q'Lakes still say, "Well, 


18 we're going to make the investment in butter"? 


19 MR. WEGNER: 


20 be, David, in part. 


It depends on what the makes would 


I mean realize there's many more 


21 factors that come into play rather than the regulatory 


22 price. Milk supply and actual cost of milk. But whether 


23 60 or 80 percent of the volume, I don't think is as 


24 important as the level of make allowance relative to our 


25 own costs. So that would be the factor that would be more 
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1 important to us, more key. 


2 


3 


PANEL MEMBER IKARI: Thank you. 


HEARING OFFICER LOYER: Any further questions 


4 from the panel? 


5 PANEL MEMBER SHIPPLEHOUTE: Yes, I have a 


6 question. 


7 On page 8 you make reference to Code Section 


8 61805(b) and you indicate that the proposal may violate 


9 that code section. 
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10 If I read the rest of that code section, it says, 


11 "However, no minimum price is established or determined 


12 under this chapter may be invalid because the informative 


13 cost to handlers for market milk in an area is not 


14 achieved." 


15 With the rest of that section -- and I truncated 


16 a little bit more. But with the rest of that code section 


17 in context there, do you still think that those proposals 


18 may violate that code section? 


19 MR. WEGNER: That's why we put the word "may" in 


20 there, Don. We're sort of looking to you guys -- to the 


21 Department again to provide some guidance. We offered 


22 that more as a reminder to take a look at that. 


23 here to make a judgment on that. 


PANEL MEMBER SHIPPLEHOUTE: Thank you. 


I'ro not 


24 


25 HEARING OFFICER LOYER: Anything further from the 
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1 panel? 


2 


3 


4 


5 


6 


7 


Thank you very much. 


And the next witness will be Dairy Institute. 


Marking the exhibit of Dairy Institute as 54. 


(Exhibit marked.) 


HEARING OFFICER LOYER: Good afternoon. 


DR. SCHIEK: Good afternoon. 
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8 HEARING OFFICER LOYER: Could you please state 


9 and spell your name for the record, sir. 


10 DR. SCHIEK: Yes, it's William Schiek. That's 


11 S-c-h-i-e-k. 


12 HEARING OFFICER LOYER: And for the record, are 


13 you testifying on behalf of on organization today? 


14 DR. SCHIEK: Yes, I'm testifying on behalf of the 


15 Dairy Institute of California. 11m their economist. And 


16 we represent about 35 dairy -- 34 dairy processors in the 


17 State of California. 


18 


19 


HEARING OFFICER LOYER: Okay. Thank you. 


You may proceed. 


20 DR. SCHIEK: Ms. Hearing Officer and members of 


21 the Hearing Panel. Dairy Institute is grateful for the 


22 opportunity to testify at this hearing and we thank the 


23 Secretary for recognizing that the current situation 


24 facing our dairy industry is one that needs scrutiny. To 


25 state the problem quite simply, the regulated price for 


PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345 








i EXHIBIT 


! 38 
,-------------------------------------~i 


~--J 


STATE OF CALIFORNIA 


DEPARTMENT OF FOOD AND AGRICULTURE 


PUBLIC HEARING 
TO CONSIDER AMENDMENTS 


TO THE STABILIZATION AND MARKETING PLANS 
FOR MARKET MILK FOR THE 


NORTHERN AND SOUTHERN CALIFORNIA 
MARKETING AREAS 


CALI FORNIA DEPARTMENT OF FOOD AND AGRICULTURE 
AUDITORIUM 


1220 N STREET 
SACRAMENTO , CALIFORNIA 


THURSDAY , JUNE 30 , 2011 
9 : 00 A. M. 


ACCELERATED BUSINESS GROUP 
(916) 851-5976 







1 equipment was going to run. But those costs are going 


2 to be there, the volumes are going to be lower, and 


eventually those are going to wash out over time. 


4 Those plants started up in -- one started in 


: 2008 and one started in 2009. So at some point those 


E will wash out of the costs as we perfect how those 


7 plants are running. 


8 MS. REED: Okay. So basically -- I was going 


C to ask you another question, but I guess that sort of 


10 answers this. Basically when you feel that those 


11 plants have reached full production, full capacity or 


12 whatever, that will then wash out and basically lower 


13 your costs is what you're saying. 


14 more even. 


They will become 


15 DR. ERBA: Right, right. But I do point out 


IE that both those plants were very expensive to build, 


17 much higher costs than any of our other plants by a 


18 huge margin. And, no matter what, the depreciation 


19 costs, the interest cost, because of the higher cost of 


2C building it, that's going to be in there no matter 


21 what. You're not going to be able to wash those out. 


22 MS. REED: Exactly. And that -- yeah, it's 


23 because those would affect a couple of areas within the 


24 cost study --


25 DR. ERBA: Right. 
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1 MS. REED: -- but not all of the areas that 


2 are being affected at this point. 


DR. ERBA: Right. I would expect that some 


4 of those costs would come down over time, but I would 


~ not expect those to be huge numbers. Those costs were 


E expensive, those plants were expensive to build and 


7 those costs are embedded in there. 


8 MS. REED: Right, and I agree with that. I 


C think that, you know, you're right that the costs will 


Ie be there but I think as the production increases then 


11 that's what will sort of wash those out and make it 


12 more, you know, more uniform. 


13 DR. ERBA: Sure. And we've already seen that 


14 in the first of the two Visalia plants. 


15 MS. REED: Exactly, yes. Okay. Also just 


IE one final question. How do you feel that the costs in 


17 the Department's 2009 exhibit represent the costs for 


18 your plants? 


IS DR. ERBA: Well, seeing as we make up most of 


2C the plants in the study anyway, I would say they're 


21 very representative. 


22 MS. REED: Okay, yeah. They're 


23 representative but you have to take into consideration 


24 there are others also, so it's not going to be an exact 


25 number but --
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1 


2 


DR. ERBA: That's true. 


MS. REED: -- you think it's falling in the 


3 ballpark for where -- the weight of that, which is 


4 falling in the ballpark, you're thinking. 


S DR. ERBA: Right. And the plants that we 


E have in the cost of these, we've got plants that are 


7 above the weighted average and below the weighted 


8 


c 


lC 


1 


12 


13 


14 


average. 


questions 


MS. REED: Okay, thank you. 


HEARING OFFICER MAXIE: Mr. Eastman? 


MR. EASTMAN: Yes, I have a couple of 


for you, Dr. Erba. 


DR. ERBA: Sure. 


MR. EASTMAN: You mentioned that in 2011 milk 


15 production has been increasing, especially over the 


IE last couple of months. There's obviously more cows 


17 that are coming on, milk prices over the last number of 


18 months have been increasing, and so prices paid to 


l C dairy producers have gone up. How would you expect, 


2C say, your membership to react to this? Do you think 


2J they're going to be adding more cows to increase 


22 production as we go throughout the summer and the rest 


23 of the year? What would you estimate or guess that to 


24 be knowing that, obviously, we don't have a crystal 


2S ball and we can't predict the future, but what would 
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1 you anticipate? 


2 DR. ERBA: That's a good question and a fair 


3 question. (Indiscernible) brought 450 members and I 


4 expect that that decision will range A to Z. We'll 


5 have some members that are going to have a tough time 


E making it even with these kind of milk prices because 


7 their costs are higher. Our costs, as you well know, 


8 are extraordinary at this point. And we've got some 


S members who are probably a little bit better off in the 


10 way they planned ahead, contracted for feed. And those 


11 contracts are going to expire at some point, but at 


12 this point, for this year, they're situated pretty 


13 well. And we've got folks all the way in between. 


14 So I don't know that I can give you a great 


1~ answer there because of the size of the co-op, the 


IE diversity, kind of members we've got are, I think, 


17 you'll see all kinds. You'll see some that are 


18 trending toward the expansion mode and some that are 


IS just trying to hold on. 


2C MR. EASTMAN: Okay. So let's suppose that 


21 over the next foreseeable few months or the rest of the 


22 year, on average CDI's milk production of all of your 


2c members in aggregate tend to start increasing now. Do 


24 you think that's going to (indiscernible) issues of 


25 handling milk? You mentioned before that you felt 
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1 these were times or were just demand going down, being 


2 in crisis mode. Do you feel like even at milk plants 


3 


4 


: 


E 


where they go down, do you think we could reach that 


tipping point again? 


DR. ERBA: Well, we have -- we have our own 


supply management program at COl. It's still in place. 


7 It was put in back in 2008. And so we do have some 


8 mechanism for monitoring and adjusting our milk supply 


, within our own co-op. I don't think we're in any 


lC danger of getting past our theoretical handling 


1 capacity, but that remains to be seen. As I told 


12 Ms. Gates, we're one breakdown at a plant away from 


Ie having a fairly large disaster on our hands. 


14 But back to your question, I don't think 


1: we're going to have any real issues with that because 


IE we do have a supply management program that's already 


17 in place at COl. 


18 MR. EASTMAN: If maybe you could refresh my 


Ie memory. So with your supply management, your 


2C production-based program, if you get too much 


21 production and have problems placing that milk and, 


22 say, you have to ship it out of state at discounts or 


2 -- except, if I remember correctly, you charge them. 


24 There's some sort of surcharge, a (indiscernible), or 


25 something that's placed on those producers who have 
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1 


2 


c 


4 


, 


E 


7 


8 


c 


grown. 


DR. ERBA: That's right. 


MR. EASTMAN: And so have you been, over the 


last few months or lately at all, have you had to 


implement any of those surcharges on your members? 


2009. 


years. 


DR. ERBA: We haven't had to do that since 


MR. EASTMAN: Okay. So it's been a couple of 


But from what you're stating now, if you were 


lC to start creeping to that tipping point, so to speak, 


11 you would implement those surcharges and try and have 


12 your production base then function the way it's 


1e supposed to with regards to limiting production then. 


14 DR. ERBA: That's correct. The same 


15 mechanism that we had available to us as a co-op in 


IE 2009 we still have available to us. 


17 MR. EASTMAN: I think that's all the 


18 questions I had. 


IS HEARING OFFICER MAXIE: Any other questions? 


2C (No audible response.) 


2] HEARING OFFICER MAXIE: Thank you, Dr. Erba. 


22 DR. ERBA: Thank you. 


2e HEARING OFFICER MAXIE: I'd like now to call 


24 the second Petitioner, Land O'Lakes. Land O'Lakes will 


25 also have a period of 45 minutes to present testimony. 
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Could you state your name and spell your last 


2 name for the hearing record. 


MR. WEGNER: Thomas Wegner, W-E-G-N-E-R. 


4 HEARING OFFICER MAXIE: Thank you. And you 


= handed a document just now. Is that a written copy of 


E your testimony? 


7 MR. WEGNER: It is. 


8 HEARING OFFICER MAXIE: Would you like that 


C testimony entered into the hearing record as an 


1e exhibit? 


11 


12 


MR. WEGNER: I would. 


HEARING OFFICER MAXIE: Very good. It will 


1e be entered in as Exhibit number 50. 


14 (Thereupon, Exhibit 50 


1= was received and entered into evidence.) 


1E Whereupon, 


17 THOMAS WEGNER 


18 was sworn and duly testified as follows: 


1S MR. WEGNER: Mr. Hearing Officer and members 


2C of the panel, my name is Tom Wegner. I am here to 


2J testify on behalf of Land O'Lakes, Inc. My business 


22 address is 4001 Lexington Avenue North, Arden Hills, 


23 Minnesota 55164. My current title is Director of 


24 Economics and Dairy Policy. 


25 We thank the Department for promptly calling 
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1 this hearing to address issues of critical importance 


2 to the future of all of our California dairy producer 


:< members. 


4 Land O'Lakes is a dairy cooperation with 


5 three thousand dairy farmer member-owners. Land 


E O'Lakes has a national membership base whose members 


7 are pooled on the California State Program and five 


8 different federal orders. Land O'Lakes members own and 


S operate several cheese, butter-powder, and value-added 


10 


11 


12 


1 


14 


1: 


1E 


plants in the upper Midwest, East, and California. 


Currently our 275 California member owners supply us 


with over 16-million pounds of milk per day that are 


primarily processed at our Tulare and Orland plants. 


Updating the whey portion of the Class 4B 


formula: The current Class 4B formula contains a 


factor that values whey at a fixed level of 25 cents 


17 per hundredweight regardless of the price whey is 


18 trading at in the Western whey markets. This fixed 25 


lS cent value stands in stark contrast to the Federal 


2C Order Class III formula, directly comparable to the 


21 California Class 4B formula, containing a variable, 


22 market-based whey factor that has effectively returned 


23 values in excess of $1.40 per hundredweight in recent 


24 months. In fact, from January 2011 through April 2011 


25 the federal whey formula added an average of $1.46 per 
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1 hundredweight to the Class III prices in federal order 


2 markets. The total difference between the Class 4B and 


3 Class III prices was actually $1.56 per hundredweight 


4 due to the use of different cheese price series and the 


: f.o.b. adjuster in the Class 4B formula. 


E Land O'Lakes proposed changes would result in 


7 a more equitable sharing of whey's market value. Land 


8 O'Lakes proposes that the 25 cent fixed factor remain 


, in place when dry whey's market value, as measured by 


lC the USDA's Dairy Market News Dry Whey Mostly Price, 


11 averages 24.49 cents or lower. And when the average 


12 market value of dry whey exceeds 24.5 cents per pound, 


l' the whey portion of Class 4B will increase in 


14 accordance with the following table. 


15 I'm not going to read the following table. 


IE It's right in the testimony. 


17 Since fewer than three plants manufacture dry 


18 whey in California, the Department no longer publishes 


Ie whey manufacturing costs to utilize in an end-product 


2C pricing formula. In the absence of manufacturing cost 


21 data for whey, the industry has proposed other 


22 methodologies to share the market value of whey between 


23 producers and processors. The Department has rejected 


24 these methodologies in favor of the 25 cent fixed 


2: factor 
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1 With the goal of a more equitable sharing of 


2 whey's market value in mind, while considering the 


3 constraints of incomplete whey manufacturing cost data, 


4 Land O'Lakes believes the best approach is one that 


5 will roughly approximate the value of whey in the Class 


E 4B formula, based on the market value of dry whey. The 


7 approach strikes a reasonable, logical, and equitable 


8 sharing of whey values between producers and 


9 processors. At the same them, the proposal limits the 


Ie financial exposure to cheese plants when whey market 


11 prices exceed 38.5 cents per pound. 


12 Our proposal approximates the value of why be 


13 retaining the 25 cent fixed factor and modestly 


14 increasing the whey value in Class 4B by five cent 


1 


IE 


17 


18 


1, 
2C 


2J 


22 


23 


24 


25 


increments based on the Western Dry Whey Mostly. The 


increase, in five cent increments, begins when why 


prices rise to 24.5 cents per pound. The value of why 


in the Class 4B formula increases to a maximum value of 


one dollar when the Western Dry Whey Mostly averages 


38.5 cents per pound. 


Our proposal returns an increasing whey value 


to milk producers when the whey market trades in the 


range of 24.5 cents to 38.5 cents per pound. During 


the 60 months, May 2006 through April 2011, prices of 


the Western Dry Whey Mostly ranged from 24.50 to 38.50 
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38 percent of the time. By contrast, during the same 


2 60 month period, dry whey prices ranged from 38.50 to 


83 cents per pound roughly 47 percent of the time. The 


4 


C 


E 


7 


8 


, 
Ie 


1 


12 


other nine months Western Whey traded at less than 


24.49 cents per pound. Our proposal strives to 


equitably share the value of whey processes and 


acknowledges the challenges in finding whey processing 


options by limiting the financial exposure to cheese 


plants at one dollar per hundredweight. 


The maximum value of one dollar in the Class 


4B formula would still fall 13 cents below the value 


whey in the Federal Order Class III formula when the 


1 whey market is trading at 38.5 cents per pound. As 


14 whey market prices rise about 38.5 cents per pound, the 


1: value of whey in the Class 4B formula remains at a 


IE dollar per hundredweight, effectively capping the 


17 exposure to California's cheese processors. By 


18 contrast, the Federal Order Class III formula puts no 


19 limit on the exposure to cheese plants from whey prices 


20 exceeding 38.5 cents per pound. 


21 This one dollar maximum, an effective 


22 ceiling, will likely become more important in the 


23 immediate future if dry whey prices continue to trade 


24 in the 50 cents per pound range. At the close of the 


25 Chicago Mercantile Exchange on June 27, 2011, futures 
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1 for dry whey averaged 48 cents per pound during the 


2 next nine months, July 2011 through March 2012. 


, Assuming a dry whey price of 50 cents per pound, the 


4 value of whey in the Class III federal order formula 


5 would be an estimated $1.83 per hundredweight. By 


E contrast, and again assuming a dry whey price of 50 


7 cents per pound, the value of whey in the Class 4B 


8 formula would still be one dollar. Thus, under the 


, Land O'Lakes proposal the whey contribution for the 


Ie Class 4B price would be 83 cents per hundredweight 


11 lower than the whey contribution to the Federal Order 


12 Class III when whey prices average 50 cents a pound. 


1, Why update the whey factor? In short, the 


14 Class 4B price is out of alignment with the Federal 


15 Order Class III price. As a result, California 


IE producers are not being treated fairly compared to 


17 producers shipping to processors regulated under 


18 federal milk marketing orders. Adopting the Land 


IS O'Lakes proposal help to bring the Class 4B price into 


2C better alignment with the Federal Order Class III price 


21 and reduce this price inequity. 


22 As you know, the California Food and 


2c Agricultural Code, Section 62062, states with respect 


24 to classified prices, including Class 4B, that "The 


25 methods or formulas shall be reasonably calculated to 
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1 result in prices that are in a reasonable and sound 


2 economic relationship with the national value of 


manufactured milk products." 


L Currently whey markets have been trading at 


5 nearly 50 cents per pound, adding over -- and here I 


E have a change -- $1.80 per hundredweight to the Federal 


7 Order Class III price -- instead of $1.50. By stark 


8 contrast, even though whey markets have been trading at 


~ nearly 50 cents per pound, the contribution of whey's 


lC value to the California Class 4B price remains fixed at 


1 25 cents per hundredweight. Clearly, the relationship 


12 between the Federal Order Class III price and the 


Ie California Class 4B has not, is not, and will not meet 


14 this requirement of the Food and Agricultural Code if 


15 the 25 cent fixed factor remains in place. Thus, 


IE California producers are not being treated equitably 


17 when compared to producers shipping to processors 


18 regulated under federal milk marketing orders or when 


Ie compared to cheese processors who buy milk from 


2C handlers who typically pool this milk on federal 


2 orders. 


22 Milk sold to unregulated cheese plants in 


23 federal order marketing areas: Testimony by 


24 participants in previous Department hearings asserted 


25 that cheese plants outside of California are able to 
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1 buy milk below the Federal Order Class III price. This 


2 testimony -- the testimony may have been referring to 


3 milk purchased by cheese plants in unregulated areas 


4 like Idaho, but I'd like to focus my comments on sales 


5 of regulated producer milk to unregulated cheese plants 


E in federal order markets. 


7 


8 


S 


1C 


11 


12 


Ie 


14 


15 


lE 


17 


18 


IS 


2C 


2' 


22 


2:' 


24 


25 


As previously noted, Land O'Lakes pools 


producers' milk in several federal milk marketing 


orders each month. In fact, Land O'Lakes pools 


producer milk on the upper Midwest, Central, Northeast, 


Appalachian, and Southeast federal milk orders. 


Combined, these five orders accounted for over 70 


percent of the 57.3-billion pounds of Class III milk 


pooled in the entire federal order system during 2010. 


In the upper Midwest federal order alone, the Class III 


utilization averaged 83.7 percent in 2010. 


Land O'Lakes sells Class III -- I think I've 


got IV there; that should be III -- milk to cheese 


plants not regulated under federal orders and also buys 


milk from cooperatives and nonmember producers for use 


in our own cheese plants located in the upper Midwest. 


Typically, in almost every case, the price charged for 


milk sold to unregulated cheese plants exceeds the 


Federal Order Class III minimum price. 


It only makes economic sense that the milk 
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E 
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11 


12 


1~ 


14 


15 


IE 


sold to unregulated cheese plants by cooperatives that 


pool this milk on a federal order is not priced at 


levels below the Class III minimum price, since the 


cooperative must account to the federal order pool for 


Class III sales at the Federal Order Class III price. 


The price charged for milk sold to unregulated cheese 


plants has direct consequences on the handler's ability 


to pay a competitive price to successfully retain 


existing and attract new producers. It makes 


absolutely no sense to charge below the Federal Order 


Class III prices when the cooperative handler must 


account to the federal order at Class III minimum 


prices. 


Previous hearings have also included 


statements about the advantages of depooling or the 


voluntary choosing by handlers to remove a portion of 


17 their milk from a federal milk order. Let me offer 


18 another perspective on how depooling impacts prices 


IS paid to producers. 


2C Firstly, there has been an assertion that 


21 processors who depool milk have an advantage over 


22 California processors. Land O'Lakes and other handlers 


23 who depool milk must continue to compete for milk 


24 supplies. They must remain competitive in their 


25 markets to retain their milk supply. Plants buying 
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l milk depooled by a federal order handler must still pay 


2 the going market value, which is at least the Federal 


3 Order Class III price. By depooling, handling forego 


4 receipt of the producer price differential, the PPD, 


5 but must still typically pay the Class III minimum 


E price for milk sold to and processed at cheese plants. 


7 Secondly, the volume of depooled milk has 


8 dropped considerably in recent year, in part resulting 


S from amendments proposed by processors and cooperatives 


lC and adopted by producers in the upper Midwest, Central, 


11 and Mideast federal orders. These are the three 


12 federal orders -- federal order markets where the vast 


13 majority of depooling has occurred. The amendments 


14 limit the volume of milk a handler may pool during most 


15 months to 125 percent of the volume of milk pooled in 


lE the immediately preceding month. Handlers can still 


17 depool milk, but the volume a handler chooses to depool 


18 will directly limit the volume that the handler can 


lC pool in the following month. 


2C Evidence of this decreasing volume of 


21 depooled milk can be found by comparing volumes 


22 depooled in 2009 under the federal orders to volumes 


23 depooled in 2010. For example, in 2009 USDA estimated 


24 that handlers chose to depool 4.4-billion pounds of 


2: milk, representing just over 3.3 percent of the total 
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1 volume of milk pooled and priced under federal orders. 


2 In calendar year 2010, the USDA estimated that handlers 


chose to depool 2.8-billion pounds of milk, 


4 representing just over two percent of the total volume 


5 of milk pooled and priced under federal orders. 


E Updating the manufacturing cost allowance for 


7 cheese: Land O'Lakes proposes that the Class 4B formula 


8 be updated to reflect the most currently available 


~ manufacturing cost data for cheese. Land O'Lakes 


lC proposes that the Class 4B formula be amended to the 


11 most current weighted average cost for cheese published 


12 in the November 2010 Manufacturing Cost Exhibit for the 


13 period January through December 2009. The Department 


14 reported that the weighted average cheese manufacturing 


15 cost in 2009 was 19.6 cents per pound, a decrease --


1E excuse me -- a decrease of .22 cents per pound compared 


17 to the current manufacturing cost for cheese in the 


18 Class 4B formula. Thus, Land O'Lakes proposes that the 


1~ Department consider reducing the cheese manufacturing 


20 costs to 19.66 cents in the Class 4B formula. 


2 Updating the f.o.b. adjuster for cheese: Land 


22 O'Lakes proposes that the Department consider adjusting 


23 the f.o.b. price adjuster for cheese to be consistent 


24 with the most current data reported by the Department 


2: in November 2010. The Department reported that the 
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1 difference between cheddar cheese prices from the 


2 Chicago Mercantile Exchange and prices from audited 


3 sales of California cheddar cheese for the 24 month 


4 period from July 2008 through June 2010 to be negative 


5 .18 cents per pound. Land O'Lakes proposes that the 


E Department consider reducing the f.o.b. cheese adjuster 


7 from 2.52 cents per pound to .18 cents per pound in the 


8 Class 4B formula. 


S Market conditions have changed on California 


lC dairy farmers since 2007. California dairy farms have 


11 gone through very trying financial times over the past 


12 four years. In 2008 income over feed dropped 32 


13 percent from 2007 levels, and in 2009 margins over feed 


14 dropped to a catastrophically low level of $2.74 per 


IS hundredweight, representing a decrease of 73 percent 


IE from 2007 levels. 


17 The financial train wreck of 2009 left many 


18 California dairy farmers with severely reduced equity, 


IS mounting debt, and tightening credit lines. Margins in 


2C 2010 rose back to profitable levels for most, but 


2' didn't come close to repairing the financial damage 


22 inflicted in 2009. We understand that cow and facility 


2c values on some California dairies have been improving, 


24 but we suspect that overall the equity position of 


2S California's dairy farmers has still not even come 
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1 close to a full recovery from 2009. This weakened 


2 equity position makes them much more financially 


vulnerable in the event that we go through another 


4 period of catastrophically low margins like 2009. 


5 Land O'Lakes has concerns about feed costs, 


E which have risen dramatically in 2011. Current corn 


7 prices are about 83 percent higher than a year earlier, 


8 rising by nearly $3.00 per bushel from $3.49 per bushel 


c in 2010 to $6.40 in 2011, according to the USDA 


lC Agricultural Prices Report for May 2011. This is even 


1 before taking into account the California local basis 


12 for corn that can add as much as $2.00 more per bushel. 


1 Hay prices have also risen to dramatically high levels. 


14 USDA reported a price of $305.89 per ton for the week 


15 ending June 17 for premium alfalfa in the Tulare-


IE Visalia-Hanford-Bakersfield region. 


17 The data collected by the Department for the 


18 first quarter of 2011 reveal that feed costs increased 


l C by 17.9 cents 17.9 percent from Ql 2010 to Ql 2011, 


2C to represent slightly more than 61 percent of total 


2 costs on California dairy farms. More specifically, 


22 and still comparing Quarter 1 2011 to Quarter 1 2010, 


2 dry roughage costs rose 10.7 percent, wet feed and wet 


24 roughage increased 24.7 percent, and concentrates rose 


25 26.9 percent. The Ql 2011 feed costs of 903 per 
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1 hundredweight -- $9.03 per hundredweight represented an 


2 increase of $1.34 per hundredweight over Q1 2010, and 


c has already surpassed the 2009 average feed cost of 


4 $8.77 per hundredweight. 


5 Up to this point in 2011, milk prices have 


E kept margins over feed above levels experienced in 


7 2009. Even if margins over feed remain at current 


8 levels, it will take more time for California dairy 


farmers to recoup the equity lost in 2009. We have , 
1C concerns that feed costs have risen in Q2 2011 and will 


11 continue to rise through 2011, especially in the corn 


12 market as u.s. corn stocks have fallen to 35 year lows 


1 and in light of the challenging weather conditions 


14 prevailing in the Corn Belt. 


15 Feed cost projections for 2011-12 offer 


IE little relief. USDA projects corn prices remaining in 


17 the $6.50 range, corn futures continue to trade in the 


18 $7.00 range for 2012, putting more pressure on 


1, California dairies that purchase the bulk of their 


2C feeds. 


2 Adding to the financial stress at the farm 


22 level is the fact that California dairy farmers have 


2 limited opportunities to protect themselves from the 


24 negative impacts of volatile milk prices and rising 


25 feed costs. The fixed whey factor severely hinders a 
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1 California dairy farmer's ability to make effective use 


2 of dairy futures to hedge their milk. 


For example, the Class III futures contract 


4 offered by the Chicago Mercantile Exchange is the most 


5 heavily used of the dairy product futures contracts. 


E As noted earlier, the Class 4B price and the Federal 


7 Order Class III price differed by an average of $1.56 


8 per hundredweight from January through April 2011. 


C This difference, the basis, drastically increases the 


1C risk that a California dairy farmer takes on when 


l' entering a Class III futures contract to hedge their 


12 milk. Price movements in the Class III futures market 


13 may not be offset on a one-to-one basis in the cash 4B 


14 market. 


15 Accordingly, the size of the basis can be 


lE quite volatile, even from month to month, due to the 


17 stark differences between whey values in each of the 


18 formulas. For example, the Class 4B basis the Class 


1, 4B price minus the Federal Order Class III price -- in 


2C February 2011 was negative eight cents. In March 2011 


21 the Class 48 basis ballooned to negative $2.64 per 


22 hundredweight. This gross mismatch between the Class 


23 III futures prices and the 4B cash price, coupled with 


24 the high level of volatility of the Class 4B basis, 


25 prevents California dairy farmers from making effective 
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1 use of Class III futures as a hedging tool. 


2 On the feed side, cotton and corn has been 


3 outbidding hay acreage in California. An export demand 


4 for hay has pressured prices up, as well. This 


5 additional acreage in cotton and corn has reduced the 


E hay supply and has led to higher hay prices. There are 


7 no established futures markets for hay, and the cool, 


8 wet spring in the Corn Belt has limited opportunities 


C to lock in feed at price levels that ensure an adequate 


lC income over feed margin. 


11 Additionally, dairy farmers need a hedge line 


12 of credit to make effective use of futures markets as a 


13 tool to ensure their future margins. Since many 


14 California dairies lost significant equity in 2009 that 


15 has not been recovered, the availability of hedge lines 


IE to these farms has been severely limited. 


17 Market conditions have changed in the whey 


18 market since 2007. As you know, the federal orders use 


IS the National Agriculture Statistic Service's, or NASS', 


2C monthly whey prices and NASS cheese prices to calculate 


21 the Federal Order Class III price. From June 2009 


22 through May 2011 the NASS whey price averaged 37 cents 


2~ per pound and the Western whey market averaged 39 cents 


24 per pound. From June 2009 through May 2011 the whey 


25 contribution in the federal order formula exceeded the 
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1 fixed whey factor of 25 cents in each and every month. 


2 From December 2007 through May 2011 the NASS whey 


3 market averaged 31.6 cents per pound and the Western 


whey market averaged 32.8 cents per pound. Even though 


the Western whey market price was slightly higher than 


E the NASS whey market price, California's dairy farmers 


7 received far less value from the whey market in the 


8 Class 4B price than dairy farmers delivering milk in 


S federal order markets. 


Ie During the period June 2009 through May 2011 


11 the whey contribution to Class III averaged $1.07, or 


12 82 cents more per hundredweight, than the fixed whey 


13 factor of 25 cents per hundredweight. For the entire 


14 period since the last hearing results were effective, 


IS the whey contribution to Class III averaged 75 cents 


IE per hundredweight, or 50 cents more than the fixed 


17 factor of 25 cents per hundredweight. 


18 But the real advantage, or disadvantage, for 


IS cheese makers would be reflected in the price paid for 


20 cheese milk. For the period June 2009 through May 


21 2011, the Federal Order Class III price averaged $14.22 


22 per hundredweight compared to the current Class 4B 


23 price of $13.18 per hundredweight, or $1.04 per 


24 hundredweight less. For the period December 2007 


25 through May 2011, the Federal Order Class III price 
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1 averaged $14.82 per hundredweight compared to the 


2 current 4B formula at $13.97 per hundredweight. The 


" Class 4B price has averaged 85 cents per hundredweight 


4 less than the Federal Order Class III price since the 


5 25 cent fixed whey factor was implemented by the 


E Department in December 2007. 


7 Small cheese plants have had the opportunity 


8 to develop their whey business since 2007. All cheese 


S plants, large and small, have benefitted from the fixed 


lC whey factor since 2007. From December 2007 through 


11 April 2011 the 25 cent fixed factor has benefitted 


12 cheese plants over 80 percent of the time. By limiting 


1: the financial exposure to a maximum value of 25 cents 


14 for a product with the potential for capturing far more 


1: than that value in the market, the 25 cent fixed whey 


lE factor has provided a huge incentive and a golden 


17 opportunity for small cheese makers to develop a whey 


18 business. 


lS We encourage, respectfully encourage, the 


2C Department to ask small cheese processors how they 


2" handle their whey and if they have pursued new ways to 


22 take advantage of the rising values in the whey market. 


23 We would also be curious to know how small cheese 


24 processors manage to compete for milk supplies if they 


25 have no outlet for their whey. 
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1 Since 2007 Land O'Lakes has had first-hand 


2 experience with the issue of a small cheese plant 


3 finding an outlet for whey processing. Our Orland 


4 cheese plant had been condensing and trucking the whey 


5 to our Tulare plant for further processing. This ended 


E in 2010 when we chose to idle our cheese and whey 


7 processing facility in Tulare. We continue to condense 


8 Orland's whey into whey protein concentrate and have 


, established a new relationship with a cheese 


Ie manufacturer in California for further processing. We 


11 don't capture the full value of the lactose in the 


12 permeate, which is sold to area dairy farmers, but we 


le have found an outlet for our condensed whey. 


14 We also respectfully encourage the Department 


15 to ask large California cheese makers how their whey 


IE enterprises have performed since December 2007 and to 


17 compare and contrast their California plants to cheese 


18 plants operating in federal order markets. On the 


Ie surface, it appears that the California cheese plants 


2C have had a significant advantage over cheese plants 


21 operating in federal order markets because of the fixed 


22 whey factor. 


23 Processing capacity has changed since 2007 


24 and 2008. In 2007 we raised concerns about the lack of 


2: processing capacity in California. This developed 
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1 because new plants were not coming on line fast enough 


2 to accommodate the growth in milk production. We 


3 testified that through August 2007 milk production had 


4 increased year-to-date by 4.7 percent, and we stated 


5 that if milk production increases continued at that 


E pace there would be five million pounds of additional 


7 milk per day in 2007 compared to the previous year. As 


8 a result, the state's processing capacity was being 


S pressured and, in fact, milk had to be shipped out-of


lC state and, in some cases, less attractive alternatives 


11 were instituted. The situation in 2007 through 2008 


12 was precarious. Certainly one could argue that 


Ie California's milk processing capacity was in deficit. 


14 Things have changed since 2007 and 2008. 


15 Currently there is adequate capacity to handle and 


IE process California's milk supply. This does not mean 


17 


18 


E 


2C 


2 


22 


that there could be short-term problems on certain 


weekends and/or holidays when milk backs up or when one 


of the large manufacturing plants goes down for 


maintenance. But even in those cases, while some out-


of-state shipments may be necessary, we are not aware 


of milk finding its way to less attractive alternatives 


2c nor being shipped out-of-state on a regular basis. The 


24 current market conditions differ significantly from 


2: market conditions of 2007 and 2008. 
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1 What has changed? 


2 Number one, during the peak of the crises, a 


3 large proportion of the cooperatives and some 


4 proprietary firms with direct shippers adopted a base 


~ plan and, in some cases, producers were assessed for 


E the cost of disposing of milk in excess of their base 


7 production. 


8 Number two, milk production has declined in 


C California since 2008. In fact, average milk output 


1e per day was 4.3-million pounds less in 2009 than it was 


11 in 2008. This occurred for at least two reasons: One 


12 was the base plans that were put in place; secondly, 


1 the milk prices declined sharply from their peak in 


14 2007 and 2008. In fact, the average over base price in 


1: 2007 was $17.27 and by July 2009 the over base price 


1E dropped to $9.60 per hundredweight, and the average for 


17 2009 was only $10.81 per hundredweight. From August 


18 2007 to July 2009, the over base price dropped by 52 


1 C percent. 


2C Number three, milk processing capacity on a 


21 net basis is significantly larger today than it was in 


22 2007 and 2008. There was an expansion in cheese 


23 processing capacity on the part of two firms for a 


24 total of 67 loads of milk per day, and a combination of 


25 new powder plants, expansion of current capacity for 
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1 Land O'Lakes, and a reopening of an old plant that 


2 processes powder, condensed, and cream cheese, which 


3 added a total of 287 loads a days. 


4 There were also some losses in processing 


5 capacity. Land O'Lakes idling a cheddar plant, and 


E another large cheese plant was closed, for a total loss 


7 in processing of 145 loads of milk per day. 


8 In sum, this means that California has 


C experienced a net increase in processing capacity of 


Ie about 209 loads of milk per day than at the time of the 


l' fall 2007 hearing. It's true that in 2007 and 2008 the 


12 California milk supply exceeded processing capacity so 


13 we had deficit processing capacity. Because the 


14 processing capacity was deficit in 2007 and 2008, it 


15 would be inaccurate to say that we have excess 


IE processing capacity of 209 loads per day. Taking into 


17 account the deficit processing capacity and the growth 


18 in processing capacity on a net basis, and based upon 


IS industry sources, we believe California has excess 


2C processing capacity of an estimated 80 to 90 loads of 


2 milk per day as of April 2011. We believe this to be a 


22 conservative estimate. At this point in time the 


23 manufacturing capacity in California can adequately 


24 handle and process California's milk output. 


2: Position on COl's 4A petition: Regarding the 
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petition by CDr to update the make allowances for 


butter and nonfat dry milk, Land O'Lakes respectfully 


requests that the Department conduct a thorough review 


of the reported manufacturing costs for 2009. 


Specifically we encourage the Department to consider 


the level of plant capacity utilized. Land O'Lakes 


would like to remind the Department that the 


manufacturing cost data upon which the make allowances 


are based need to represent costs in plants operating 


at full utilization of the plant's capacity. 


We know that from our own butter and nonfat 


dry milk plant operations in Tulare that our 2009 costs 


were impacted by startup costs, reduced milk volumes 


through the plant, and underutilization of plant 


capacities. Additionally, Land O'Lakes would like to 


note that the 2010 survey of manufacturing costs will 


come out within the next few months, providing the 


Department and the industry with the most current data 


available on such costs. 


We support the CDI petition to update the 


21 f.o.b. adjuster on butter. We have no concerns about 


22 how the f.o.b. adjuster for butter was compiled. The 


2 reported f.o.b. adjuster is based upon audited numbers 


24 from butter plants and represents the cost of moving 


2: butter east. We need to stay competitive with butter 
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1 processors located outside of California. 


2 Position on alternative proposals: Land 


3 O'Lakes supports the Department's alternative proposal 


4 to make administrative changes to the Class 4A and 4B 


: pricing formulas to include language to implement the 


E collection of security charges provided by the Milk 


7 Producers Security Trust Fund. 


S We support the Western United Dairymen 


S proposal, but prefer our proposal. 


Ie We oppose the Dairy Institute's alternative 


11 proposal. We are pleased to see the Dairy Institute 


12 recognizes the inadequacy of and inequity resulting 


1~ from the current 25 cent fixed whey factor; however, 


14 the proposal would not do enough to bring the Class 4B 


15 price into better alignment with the Federal Order 


IE Class III price. 


17 Conclusion: We thank the Secretary for 


18 calling this hearing. We thank you for your 


IS consideration and Land O'Lakes would like to request 


2C the opportunity to file a post-hearing brief. 


2' HEARING OFFICER MAXIE: Your request to file 


22 a post-hearing brief is granted. 


23 Are there any questions from the panel? 


24 MS. GATES: Mr. Wegner, I have a couple of 


2= questions for you. 
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1 Going back to your position on the 4A 


2 petition that's out there, did I understand correctly 


3 that you didn't take a position on the f.o.b. adjuster 


4 for 4A, it was just 4B? 


5 MR. WEGNER: We did take a position on the 


E f.o.b. adjuster for 4A. We support that. 


7 MS. GATES: You support that. So it's just 


8 the cost, net efficient costs that you're --


e MR. WEGNER: Raising. 


10 


11 


12 


1 


14 


MS. GATES: -- raising. 


MR. WEGNER: Raising questions about, yes. 


MS. GATES: Raising concerns with. Okay. 


MR. WEGNER: Yes. 


MS. GATES: Okay, all right. Does Land 


15 O'Lakes still have a base plan in effect? 


IE 


17 


MR. WEGNER: Yes, we do. 


MS. GATES: Okay. Could you speak a little 


18 bit to why Land O'Lakes chose the Dairy Market News 


Ie Price series versus NASS series? 


2C MR. WEGNER: Well, we thought that from a 


2' Department perspective in terms of what you've used, 


22 you'd prefer to have a California market price. That's 


23 why we chose that one. 


24 MS. GATES: And you feel that that more 


25 accurately reflects the California price versus the 
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1 NASS. 


2 


~ 


4 One more. 


MR. WEGNER: Yes. 


MS. GATES: I understand it correctly. Okay. 


5 How did Land O'Lakes come to the floor and 


E the ceiling on this scale, the graduated scale that you 


7 guys have proposed? 


8 MR. WEGNER: We looked at what we thought was 


S fair. We felt that the -- since there had been no 


le stated opposition to the 25 cent fixed floor that it 


11 would be best to retain that in the event that whey 


12 would drop out again. We felt that the dollar ceiling 


13 was a fair number and it was important to max -- to 


14 minimize or -- excuse me -- to limit the exposure to a 


15 dollar. We felt that that was a fair number, 


IE especially at it relates to the two factors, especially 


17 as it relates to the federal order whey formula and the 


18 other being that we've got, is it, 40-41 months with a 


IS 25 cent fixed factor had been in place. We thought it 


2C was time for cheese prices to recognize that value and 


21 share it a bit more. 


22 


23 


MS. GATES: Okay, thank you. 


MS. REED: Mr. Wegner, I have a couple 


24 questions to ask you. 


25 You're talking then, on page 10, about how 
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1 you feel that your costs have been impacted by startup, 


2 you know, fees, and reduced milk and all. And I will 


3 ask the same question that I asked of CDI. So how do 


4 you feel those things that happened that year as far as 


= fluctuation in volumes and expansions affected your 


E plant, in what way? 


MR. WEGNER: I think our costs were higher 7 


8 due to the startup costs, the lower (indiscernible), 


S were getting used to the efficiency of moving product 


1e through In a new system. 


we 


11 MS. REED: Okay. Also, do you feel that the 


12 costs and the Department's -- you're going to, I 


1 already know what your answer's going to be -- the 


14 Department's 2009 exhibit reflect your costs, how do 


15 you feel it reflects your costs in all areas, because 


1E you do butter, powder, and cheese? And if you could, 


17 speak to each one of those. 


18 MR. WEGNER: Well, I think the point we're 


1S raising is that they may, in fact, represent the costs 


2C at the plant. Do they represent plant costs when a 


21 plant is running at full capacity is our point. We 


22 would definitely raise those concerns about the butter 


23 and powder operations specifically. 


24 


2: question. 


MS. REED: Okay. And then one final 


Knowing that you guys do still process 
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cheese in California, but you're asking for a reduction 


2 in the make allowance and also the f.o.b. adjuster. 


3 Could you explain why you're going in that route? 


4 MR. WEGNER: Well, we felt that the survey 


5 numbers weren't affected by startups, weren't affected 


E by through put, and they did represent where the costs 


7 are for the industry. 


8 


S 


1C 


11 questions. 


MS. REED: Okay, thank you. 


HEARING OFFICER MAXIE: Mr. Eastman? 


MR. EASTMAN: Thanks. I have just a couple 


12 So piggybacking on what Venetta just asked, 


13 you mentioned you still make cheese. And how will your 


14 (indiscernible) proposal affect you as a processor of 


15 cheese? Obviously Land O'Lakes is a processing 


1E cooperative, so you kind of wear dual hats where you 


17 have interests on dairy farmers but then also you are a 


18 processor of butter, powder, and cheese. How does your 


lS forby (phonetic) formula affect you as a processor in 


2C marketing, a marketer of cheese? 


21 MR. WEGNER: Well, it will certainly impact 


22 our Orland facility. We're well aware of the impact 


23 there, it would be. But again from a cooperative 


24 member-owner perspective the inequity between the Class 


2: III and the 4B is a very important point for our 
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1 member-owners. We understand the impact, the negative 


2 impact on our plant but a very positive impact to our 


3 producers, our producer-owners. So we're well aware of 


4 that. 


5 MR. EASTMAN: All right. And as a national 


E organization you do mention that you make cheese in 


7 California but you also make cheese in the upper 


8 Midwest, other areas of the country. When you look at 


, the price alignment issue that you've raised in your 


lC testimony, and you've mentioned that possibly 


l' California cheese processors, due to that price 


12 alignment issue, had some sort of maybe advantage. Do 


1~ you feel that you've been able to take advantage of 


14 that in the sense that you've mentioned in your 


15 testimony you pay the Class III or above Class III 


IE price in -- outside of California, but you've had a 


17 lower price in California. 


18 leverage that? 


Have you been able to 


1, 


2C 


2" 


22 


2c 


24 


25 


MR. WEGNER: Well, no secret, we have a much 


smaller footprint in cheese at this point and a lot of 


the cheese that we use out of Orland is within an 


internal process within our own plants. It certainly 


has helped. I won't deny that fact. Whether it's been 


a big advantage with the small stake we have in cheese, 


I wouldn't say it has been. 
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1 MR. EASTMAN: Okay. In your testimony you 


2 raise an issue of price alignment between the cheese 


C price in California and federal orders, and you focus a 


4 lot on the whey values. Did you look at or consider 


5 the other aspects of the (indiscernible) and formulas? 


E For example, the cheese price series, butter price 


7 series. Did you look at the formula constructs, things 


8 of that nature when you were looking at pricing line 


S (indiscernible) or did you just focus on the whey? 


1C MR. WEGNER: Well, certainly we looked at the 


11 other components within the formula, but the bulk of 


12 the difference, the majority of the lion's share is 


13 certainly in the whey factor. So that's why we focused 


14 on that whey factor. And in light of all the 


15 discussions we've had here, and as Mr. Erba pointed 


1E out, the temporary sort of option that was put in 


17 place, the 25 cent fixed factor, clearly needed some 


18 updating with the strength that we'd seen since 


lS December of 2007. So we -- it's pretty glaring when 


20 you look at the amount of the difference between Class 


21 III and 4B, that the whey factor is a pretty obvious 


22 one to address. 


2 c MR. EASTMAN: I apologize. I'm going to 


24 start writing really quickly, but apparently you can 


2: speak faster than I can write. 
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1 You mentioned in your testimony that in the 


2 past there's been statements at hearings, at federal 


c orders there's the depooling option and (indiscernible) 


4 and provides an advantage in federal orders. You also 


: mentioned a statement that cooperatives in federal 


E orders are responsible for the Class III 


7 (indiscernible) with regards -- probably the pooling. 


8 Do you feel there's ever any circumstances where maybe 


~ milk is long or there's some sort of distressed milk 


lC and the cooperative could, say, offer milk to cheese 


11 plants at a price below the Class III price and eat the 


12 difference and blend it to the members maybe? 


1c 


14 


1: 


lE 


MR. WEGNER: It's very possible. The spot 


market is very different from the -- having established 


full supply contracts that are in place. But yes, that 


is a possibility. How of ten? I can't give you a 


17 number on how often that happens. A distress time, 


18 


l c 


2C 


2 


like a holiday period, like a plant breakdown, then 


that might be the case where you would move it. And 


you're exactly right, though, it would come back in the 


cooperative and their membership would, as you said, 


22 eat the difference. Because you still have to account 


2c 


24 


2: 


to the pool at the Class III price. 


MR. EASTMAN: Sure. Do you have any 


anecdotal evidence, have you ever heard stories of 
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1 things like that happening? 


2 MR. WEGNER: I know it happens on, like I 


c said, long times when you have holidays. We didn't 


4 have much of a flux in the upper Midwest and East this 


5 spring, but certainly other springs we'd had points 


E where you had to sell in order to find a place for 


7 the milk you would offer it a bit lower. 


8 


~ 


1C 


MR. EASTMAN: 


have another question. 


Okay. Another question. And I 


You mentioned that you much 


favor a sliding scale with regards to whey values 


1 rather than the fixed factor. And the question I have 


12 is let's suppose there were a price alignment issue and 


13 the Department were to seek to correct that issue. And 


14 part of that, let's suppose, were to change the whey 


15 value that's incorporated in the 4B formula in 


1E California. Would it be your position that in your 


17 mind a sliding scale would be better than, say, a fixed 


18 factor even if on average over time the fixed factor 


l~ were to correct whatever price alignment there would 


2C be? Or would it be the same for you? 


21 MR. WEGNER: I'd need to see what you meant 


22 by a fixed factor. And you probably are talking of 


2c over a period of time that it would perform as well as 


24 a sliding scale. From my vantage point I think the 


25 sliding scale offers a clear indication of where 
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1 they're going, tied into that market a little more. 


2 Maybe predictability isn't quite the right word, but a 


little more fairness in terms of approximating. I 


4 think we're in a tough spot here in approximating value 


5 without the costs. We need from our vantage point 


( we need to have something that approximates value. I 


7 would think that as value goes up in the marketplace 


8 you'd like to see something connected to the producer 


9 value as opposed to -- I won't argue, sure, you're 


1C going to set it at a dollar, a fixed floor? I mean, 


11 that's -- I don't think that's as good as moving it up 


12 and down from a quarter to a dollar. 


13 MR. EASTMAN: So in essence you'd rather see 


14 those whey values rise and fall with the market then. 


15 


16 


MR. WEGNER: Yes, that's what I'd prefer. 


MR. EASTMAN: Even if -- I'm just going to 


17 throw a number out, these are just hypothetical numbers 


18 I'm pulling out of the air. Let's just suppose they 


19 rose over a certain period of time, your sliding scale 


20 were to provide, say, 50 cents a hundredweight, your 


21 weight value. Let's suppose there was a fixed factor 


22 that over the same period of time was set at 50 cents. 


23 So on average both of those would perform over the long 


24 haul the same, but obviously with regards to ups and 


25 downs in the market they wouldn't. Would it still be 
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1 your position that you would prefer the sliding scale 


2 just because it would follow the market even though the 


3 end result could be the same? And hopefully that's not 


4 (indiscernible), it's your hypothetical. 


= MR. WEGNER: Are we taking a bid here? In 


E all seriousness, from my vantage point as representing 


7 Land O'Lakes, we try to strike something that had some 


8 fairness to it and I think, from our vantage point, the 


S sliding scale is a bit more fair in being connected to 


lC the whey market. Certainly at the end of the day we're 


11 interested in seeing what the return would be as 


12 compared to another alternative. But clearly the 25 


13 cent fixed factor is not returning an equitable, fair, 


14 logical, reasonable value to dairy farmers right now in 


15 California. 


lE MR. EASTMAN: Okay, I appreciate that answer. 


17 I realize that question was a little wordy, but I 


18 appreciate that. Let me just check one more thing. 


le MR. WEGNER: I guess I should ask if I 


2C answered the question, right? 


2 


22 answer. 


23 


24 


25 questions. 


MR. EASTMAN: No, I thought that was a fair 


MR. WEGNER: Okay. 


MR. EASTMAN: I think that's all my 
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1 MS. GATES: I just have a couple more follow-


2 up. 


3 On the last page of your testimony when you 


4 were speaking to plant capacity and where the state was 


5 at this point in time, and you felt that at this point 


E the capacity was find to handle what was going on. 


7 What do you see moving forward? Do your, you know, 


8 members want to grow? I mean, has that allowed for 


S that or what do you see, like in the next year or so? 


Ie MR. WEGNER: If you tell me the milk price, 


11 I'll give you my response. 


12 


13 


MS. GATES: Okay. 


MR. WEGNER: But no, seriously, I think we're 


14 cautiously optimistic, I think, but very cognizant of 


15 


IE 


17 


18 


the impact of rising feed costs. I'm hoping we can 


hear a little bit more about equity on dairy farms, 


because that's probably my biggest concerns is that 


we're really in a very serious position regarding 


IS equity, so that a dairy farmer can't withstand another 


2C period of very low, much less catastrophically low, 


21 margins. 


22 So where are we going in the future really 


23 depends. I'm very concerned about New Zealand milk 


24 coming back onto the market this fall quarter. I'm 


2: concerned about China deciding not to buy as much whole 
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1 milk powder and skim milk powder. That all impacts on 


2 that butter/powder side. Will New Zealand go back to 


3 cheese? 


4 Lots of variables in places is what I'm 


5 saying. Our dairy farmers continue to want to produce 


E milk, but I'm not sitting here thinking that there's 


7 going to be expansion at this point. But a little bit 


8 like Mr. Erba suggested, 275 dairy members, it's hard 


9 to generalize what they're going to do. But right now 


10 the prices are staying ahead of feed costs. I'm not 


11 sure we're going to continue to see that as we go on to 


12 the remainder of 2011, much less into 2012. 


13 MS. GATES: Okay, thank you. 


14 Back to the Dairy Market News versus the NASS 


15 price. Was there any concern with the Dairy Market 


1f News being a phone survey versus an audited type data 


17 series that the NASS series is? 


18 MR. WEGNER: We didn't raise that point 


1, specifically. I know that's been talked about in 


2C previous hearings. At this point, again, we're trying 


2' to reflect the Western whey markets and 


22 


23 


24 find. 


2: 


MS. GATES: California price. 


MR. WEGNER: -- that's the best number we can 


MS. GATES: Okay. 
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MR. WEGNER: It's in the California dairy 1 


2 markets and that's the best market we can find for it. 


c MS. GATES: Okay, thank you. 


4 MR. EASTMAN: I'm sorry, I have one more 


, question. 


E With regards to your testimony on the 


7 manufacturing costs surveys and how that should be 


8 implemented when studying make allowances, you 


C mentioned that you -- in your testimony you draw 


lC concerns to the level of, say, butter and powder costs, 


1 the manufacturing costs. Are you in favor, then, do 


12 you support the idea of updating manufacturing cost 


13 allowances in butter, powder in general 


14 


15 


MR. WEGNER: In general --


MR. EASTMAN: knowing that there are some 


IE worries in your mind about the levels maybe? 


17 MR. WEGNER: In general we support the idea, 


18 specifically regarding 2009 when we had the concerns 


1~ we've raised earlier about capacity, startup costs, 


2 ( through put. 


21 MR. EASTMAN: Okay. So just like on 


22 (indiscernible) you're supportive of changes to the 


23 make allowances on both. 


24 MR. WEGNER: On cheese we are specifically 


25 supportive to the changes and have no concerns. On 
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butter and powder we have the concerns as I've stated 


2 before. 


3 


4 


5 


E 


MR. EASTMAN: Okay, thank you. 


HEARING OFFICER MAXIE: Any other questions? 


(No audible response.) 


HEARING OFFICER MAXIE: Thank you, 


7 Mr. Wegner. 


t We'll now calIon the first alternative 


S proposal, and that came from Western United Dairymen. 


Ie We have some complaints on the panel of the 


11 alr conditioning being too cold up here. 


12 


13 


14 


UNIDENTIFIED SPEAKER: I agree with that. 


MS. GATES: Would you? Okay. 


HEARING OFFICER MAXIE: If there's anybody 


15 back there that can adjust that. 


IE 


17 


MR. EASTMAN: That's not (indiscernible). 


HEARING OFFICER MAXIE: All right. It's now 


18 about two to two. 


IS MS. REED: I'll take five votes for myself. 


2C I don't have anybody over here to block the air. 


2 HEARING OFFICER MAXIE: Mr. Marsh, would you 


22 state your name and spell your last name for the 


2c record. 


24 


25 


MR. MARSH: Yes. Michael Marsh, M-A-R-S-H. 


HEARING OFFICER MAXIE: Thank you for the 
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* EXHIBIT 


I 6~ 
I 


land O'lakes .. Western initiating 
supplemental base reduction measures 
ShareThisQ FacebookQTweetQGoogleQUnkedlnQ PinterestQEmaiIQPrin! 


From letter addressed to Land O'Lakes Dairy Members from Pete Garbani, Director of Milk 
Supply Western Region, dated March 16, 2012: 


This letter reaches you at a time when our state is experiencing extremely high milk production. A 
mild summer combined with improved producer margins through the fall led to significant increases 
in milk production as we entered 2012. As of this writing , production within both the State of 
California and your cooperative continues on an upward trend. More specifically we have received or 
sold over 17 million Ibs. per day in early March and volumes are still growing . As such we continue 
to seek alternative markets for your milk. Our efforts thus far have resulted in deep discounts to clear 
the market and as production continues to grow these alternatives will become increasingly less 
attractive. 


Given these circumstances Land O'Lakes is initiating the following supplemental base reduction 
measures: 


1. Consistent with our letter dated March 5, 2012, members who produce above their newly 
revised base volul11e will be assessed $10/cwl. however we have delayed the effective 
implementation for measurement purposes until April 1, 2012. Our delayed 
implementation is focused on 'assisting patrons with orderly volume reductions however it is 
imperative that this excess production be eliminated. 


2. Additionally, effective April 1, all Tulare and Southern CA members will be required to 
reduce production by an additional 6%. We intend to use the lower of your recently 
revised base volume or March 1 st - 7th 2012, average daily volume as the starting volume 
for reduction purposes. '. 


3. In return for reducing production to your temporary base volume. Land O'Lakes will increase 
your premium by $.30/cwt.(above any existing premium) on your remaining production. You 
will be eligible for this prem.ium if and only if you ,achi,eve the targeted volume reduction on 
your dairy. . . '. 


4. If the targeted volume redu'ction is not achieved, you, will not be eligible for the $0.30/cwt. 
premium and you will be asse,ssed at least $1 O/~. ofl the production above your temporary 
base volume. This is necessary to clear the market of·milk. 


5. Your vol~me will be measu're~: on a monthly average, ~asis . ; 
6. This temporary base voluMe will be in place for three (3) months beginning April 1, 


2012 and extending through June 30, 2012. Beginning July 1, 2012 we will revert back 
to our nprmal base prodl1ctipn volumes and the '!dditional premium of $.30/cwt. will 
end. . . " . 


We recognize the stress tliese measl.!res may have on your dairy and our effort is to achieve the 
necessary reduction in milk production while trying to mitigate some of the financial implications to 


• I: .; . I . 


your operatIOns. . I' ': , , .. 


. . . 'I , ! • 


Going forward it,is our intention to anflually review our members' production as it relates to your 
base volumes and adjust accordingly. ' :; 


, , 


" 
: 


: : 
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BEFORE THE UNITED STATES DEPARTMENT 


OF AGRICULTURE 


AGRICULTURE MARKETING SERVICE 


In the Matter of Milk in California 
Notice of Hearing on a Proposal to 
Establish a Federal Milk Marketing 
Order 


7 CFR Part 1051 
Docket No.: AO-15-0071 
AMS-DA-14 -0095 


Clovis, California, September 22, 2015 


In June 2013, the three proponent dairy farm cooperative associations gave public 
notice, by press releases attached, of a study prepared by dairy economists Mark 
Stephenson and Chuck Nicholson. Information about the study, from the press 
release or releases, was reported and published by print and web-based media. 
However, the study itself has been provided only to senior management of the 
cooperative proponents and it, and any and all copies thereof in any format, are 
considered by the cooperatives as confidential proprietary information. 


In June 2015, a request was made of counsel for the proponent cooperatives to make 
a copy of the Stephenson-Nicholson study available to other interested parties. 
Cooperative counsel promptly responded: "no." 


As the hearing has progressed, questions have been asked of witnesses concerning 
the Stephenson-Nicholson study, to which counsel for the proponent cooperatives 
has objected. It is the position of the cooperative association proponents that the 
Stephenson-Nicholson is for the private use of the cooperatives, and cooperatives 
will continue to object to questions concerning its content and will instruct 
witnesses not to answer questions concerning its content. 
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Dairy Farmers of America 


For further information, contact: 
Marie teVelde 
California Dairies, Inc. 
559.623.6977 
mtevelde@californiadairies.com 


FOR IMMEDIATE RELEASE 


• LAND O' LAKES. INC. 


Study Results Suggest Federal Milk Marketing Order Could Benefit California Dairy Producers 


VISALIA, Calif. - June 18, 2013 - The findings of a five·month long study commissioned by California 
Dairies, Inc. (COl), Dairy Farmers of America, Inc. (DFA), and Land O'Lakes, Inc. (LDL) indicate that a 
properly written federal milk marketing order for California would provide a regulatory structure that 
would potentially result in higher farm gate prices, which would benefit California dairy farm families. 
The three cooperatives, representing approximately 80 percent of the milk produced in California, 
collectively funded the comprehensive modeling study to examine the issues and benefits of replacing 
the California state milk marketing order with a federal milk marketing order. 


The study was conducted by Dr. Mark Stephenson, University of Wisconsin-Madison and Dr. Chuck 
Nicholson of Penn State University. After a thorough review of the study results including possible 
consequences and opportunities, it was agreed upon by the three cooperatives to continue working 
toward a change in the regulatory structure. Staff from the three cooperatives will begin to draft federal 
order language to initiate the process. COl, DFA, and LOL also will be holding a series of explanatory 
sessions for its members to share the results and receive input on how best to move forward on possible 
implementation. 


### 


About California Dairies, Inc. 
California Dairies, Inc. is the largest member-owned milk marketing and processing cooperative in 
California producing 47 percent of California's milk. Co-owned by more than 430 dairy producers who 
ship 18 billion pounds of Real California Milk annually, California Dairies, Inc. is a manufacturer of quality 
butter, fluid milk products and milk powders. In addition, California Dairies, Inc. is the home of two 
leading and well-respected brands of butter - Challenge and Danish Creamery. California Dairies' quality 
dairy products are available in all SO United States and in more than SO foreign countries. For additional 
information on California Dairies, Inc., visit www.californiadairies.com . 


-more-







About Dairy Farmers of America, Inc. 
Dairy Farmers of America, Inc. (DFA) is a national dairy marketing cooperative that serves and is owned 
by more than 13,000 members on more than 8,000 farms in 48 states. DFA also is one of the country's 
most diversified manufacturers of dairy products, food components and ingredients, and is a leader in 
formulating and packaging shelf-stable dairy products. For more information, call1-888-DFA-MILK (332-
6455) or visit www.dfamilk.com. 


About Land Q'Lakes, Inc. 
Land Q'Lakes, Inc. (www.landolakesinc.com) is a national, farmer-owned food and agricultural 
cooperative with annual sales of more than $14 billion. The nation's second-largest cooperative and 
number 210 on the Fortune 500, Land O'Lakes does business in all 50 states and more than 60 countries. 
It is a leading marketer of a full line of dairy-based consumer, foodservice and food ingredient products 
across the United States; serves its international customers with a variety of food and animal feed 
ingredients; and provides farmers and ranchers with an extensive line of agricultural supplies (feed, 
seed, and crop protection products and services) under the operations of WinField and Purina Animal 
Nutrition. Land O'Lakes also provides agricultural assistance and technical training in more than 25 
developing nations. 







Study Results SUggest Federal Milk Marketing Order Could Benefit California Dairy Producers 


June 19, 201307:07 AM Eastern Daylight nme 


VISALIA, Calif.-(BUSINESS WRE}-The findings of a five-month long study commissioned by Califomia Dairies, Inc. (COl), Dairy Farmers of America. 


Inc. (DFA), and Land O'lakes, Inc. (LOL) indicate thata property written federal milk marketing order for California would provide a regulatory structure 


that would potentially result in higher farm gate prices, which would benefit California dairy farm families. The three cooperatives, representing 


approximately 80 percent afthe milk produced in Califomia, collectively funded the comprehensive modeling study to examine the issues and benefits of 


replacing the Califomia state milk marketing order with a federal milk marketing order. 


The study was conducted by Dr. Mark Stephenson, University ofWsconsin-Madison and Or. Chuck Nicholson of Penn State University. After a thorough 


review of the study results induding possible consequences and opportunities, it was agreed upon by the three cooperatives to continue working toward 


a change in the regulatory structure. StafHrom the three cooperatives will begin to draft federal order language to initiate the process. COl, OFA, and lOL 


also will be holding a series of explanatory sessions for its members to share the results and receive input on how best to move forward on possible 


implementation. 


About California Oairtes,loc. 


Califomia Dairies, Inc. is the largest member-owned milk marketing and processing cooperative in Califomia producing 47 percentofCalifomia's milk. 


Co-owned by more than 430 dairy producers who ship 18 billion pounds of Real Califomia Milk annually, Califomia Dairies, Inc. is a manufacturer of 


quality butter, fluid milk products and milk powders. In addition , Califomia Dairies, Inc. is the home of two leading and well-respected brands of butter


Challenge and Danish Creamery. Califomia Da iries' quality dairy products are available in all 50 United States and in more than 50 foreign countries. 


For additional information on Califomia Dairies, Inc., visit www caljfomjadajdes com. 


About Oairy Farmers of America, Inc. 


Dairy Farmers of America, Inc. (OFA) is a national dairy marketing cooperative that serves and is owned by more than 13,000 members on more than 


8,000 farms in 48 states. DFA also is one of the country's most diversified manufacturers of dairy products, food components and ingredients, and is a 


leader in formulating and packaging shelf-stable dairy products. For more information, call1-888-0FA-MILK (332-6455) or visit www dfamilk com. 







About Land O'Lakes, Inc. 


land O'lakes, Inc. (WWW.landolakesinc.com)isa national, farmer-owned food and agricultural cooperative with annual sales of more than $14 billion. 


The nation's second-largest cooperative and number 21 a on the Fortune 500, land O'lakes does business in all 50 states and more than 60 Countries. It 


is a leading marketer of a full line of dairy-based consumer, food service and food ingredient products across the United States; serves its intemational 


customers with a variety of food and animal feed ingredients; and provides farmers and ranchers with an extensive line of agricultural supplies (feed, 


seed, and crop protection products and services) under the operations of WinField and Purina Animal Nutrition. land O'lakes also provides agricultural 


assistance and technical training in more than 25 developing nations. 


Contacts 
California Dairies, Inc. 


Marie teVelde, 559-623-6977 


rntevelde@californiadairies.com 
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My name is Tom Wegner. I am here on behalf of Land O'Lakes, Inc. to testify in support 


of Proposal 1, sponsored by California Dairies, Inc., Dairy Farmers of America, Inc., and Land 


O'Lakes, Inc. My business address is 4001 Lexington Avenue North, Arden Hills, MN, 55164. 


My current title is Director of Governance and Leader Development. From 2005 to 2015 I 


served as the Director of Economics and Dairy Policy for Land O'Lakes. Land O'Lakes thanks 


the Department for calling this hearing to consider the adoption of a California federal milk 


marketing order. 


Land O'Lakes is a dairy cooperative with 2,200 dairy farmer member-owners. Land 


O'Lakes has a national membership base, whose members are pooled on the California State 


Program and five different federal orders. Land O'Lakes members own several cheese, butter


powder and value-added plants in the Upper Midwest, East and California. Currently, our 200 


California member-owners supply us with over 16 million pounds of milk per day that are 


primarily processed at our two plants in California located in Tulare and Orland. We also 


operate a dairy dessert plant in Turlock, California. 


My testimony here is in two parts: the first addresses the Part 1000 uniform federal order 


provisions which we proposed to adopt in the California federal order. Second, I discuss 


Sections 1051.60, 1051.61, and 1051.62 which concern the handler value of milk for the pool, 


the calculation of multiple producer component prices, how we propose to address the pool value 


usually referred to as the PPD, and the dates for announcement of producer prices. 


Part 1000 provisions. 


In drafting the proposed California federal milk marketing order, we have endeavored to 


avoid unnecessary complication and lengthening of the order's language. We have identified 


those provisions contained in part 1000 that are common to all of the existing federal milk 
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marketing orders and propose that all part 1000 language remains unchanged. Utilizing these 


identical provisions in the proposed California federal order is consistent with the Federal Order 


Reform Decision issued in 1999 which expanded Part 1000 and explicitly stated: 


Finally, this rule expands Part 1000 to include provisions that are 
identical within each consolidated order to assist in simplifying the 
regulations. These provisions include the definitions of route 
disposition, plant, distributing plant, supply plant, nonpool plant, 
handler, other source milk, fluid milk product, fluid cream product, 
cooperative association, and commercial food processing 
establishment. In addition, the milk classification section, pricing 
provisions, and most of the provisions relating to payments have 
been included in the General Provisions. These changes adhere 
with the efforts of the National Performance Review - Regulatory 
Reform Initiative to simplify, modify, and eliminate unnecessary 
repetition of regulations. 


64 Fed. Reg. at 16031 (1999) 


In light of the complexity and specificity of several of these provisions, we requested that 


USDA provide witnesses to assist with explanations for the record of the operation of several of 


these provisions and to specific questions about them. We appreciate greatly the testimony 


provided by Mr. Schaefer, Mr. Mykrantz, and Mr. Wise. 


The scope and purpose of Part 1000 is explicitly stated in the following: 


1000.1 Scope and purpose of Part 1000 


Part 1000 sets forth certain terms, definitions, and provisions which are common to and 


apply to Federal milk marketing order in 7 CFR, chapter X, except as specifically defined 


otherwise, or modified, or otherwise provided, in an individual order in 7 CFR, chapter X. 


We propose that Part 1051.1 General Provisions remains unchanged. We do not propose 


any changes to Part 1000 which would necessarily involve other federal orders. 


1051.1 General Provisions. 
All Part 1000 language remains unchanged 
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We propose that the marketing area would be coterminous with the borders of the entire 


state of California. The definition of the California marketing area follows directly from the 


language of the 2014 farm bill (the Agricultural Act of 20 14) which specifically links the quota 


authorization to a petition for a marketing order for the "state of California." The proposed 


language for the definition of the marketing area is: 


1051.2 California marketing area. 
The marketing area means all territory within the bounds of the 
following states and political subdivisions, including all piers, 
docks, and wharves connected therewith and all craft moored 
thereat, and all territory occupied by government (municipal, State, 
or Federal) reservations, installations, institutions, or other similar 
establishments if any part thereof is within any of the listed states 
or political subdivisions: All of the State of California. 


We propose to adopt as 1051.3, the existing uniform definition for route disposition in 
Part 1000: 


1051.3 Route disposition. 
Route disposition means a delivery to a retail or wholesale outlet 
(except a plant), either directly or through any distribution facility 
(including disposition from a plant store, vendor, or vending 
machine) of a fluid milk product in consumer-type packages or 
dispenser units classified as Class I mille 


Route disposition refers to the measurement of fluid milk sales in commercial channels. 


It does not include the delivery of fluid milk products to a handler's distribution points. The 


distribution from such points would be considered route disposition from the milk plant where 


the i1uid milk products were processed and packaged. The market administrator will use route 


disposition to determine which i1uid milk sales to include in the market wide pool. The reform 


decision contains the following concise definition: 


Route disposition is a measure of fluid milk sales in commercial 
channels. It is defined to mean the amount of i1uid milk products 
delivered by a distributing plant to a retail or wholesale outlet 
(except a plant), either directly or through any distribution facility 
(including disposition from a plant store, vendor or vending 
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machine), of a fluid milk product in consumer-type packages or 
dispenser units that is classified as Class I milk. 


64 Fed. Reg. at 16130 (1999) 


We propose to adopt as 1051.4 the existing uniform definition for a plant in Part 1000: 


1051.4 Plant. 
(a) Except as provided in paragraph (b) of this section, plant means 
the land, buildings, facilities, and equipment constituting a single 
operating unit or establishment at which milk or milk products are 
received, processed, or packaged, including a facility described in 
paragraph (b)(2) of this section if the facility receives the milk of 
more than one dairy farmer. 


(b) Plant shall not include: 
(I) A separate building without stationary storage tanks that is used 
only as a reload point for transferring bulk milk from one tank 
truck to another or a separate building used only as a distribution 
point for storing packaged fluid milk products in transit for route 
disposition; or 
(2) An on-farm facility operated as part of a single dairy farm 
entity for the separation of cream and skim or the removal of 
water from milk. 


A plant definition is needed to specify what comprises an operating entity for federal 


milk order pricing and regulatory purposes and what does not comprise an operating entity. The 


reform decision provides a comprehensive plant definition: 


A plant definition is included to specify what constitutes an 
operating entity for pricing and regulatory purposes. As provided 
in 1000.4 of the General Provisions, a plant is the land, buildings, 
facilities, and equipment constituting a single operating unit or 
establishment at which milk or milk products are received, 
processed, or packaged. This is meant to encompass all 
departments, including those where milk products are stored, such 
as a cooler. The plant definition does not include a physically 
separate facility without stationary storage tanks that is used only 
as a reload point for transferring bulk milk from one tank to 
another, or a physically separate facility that is used only as a 
distribution point for storing packaged fluid milk products in 
transit for route disposition. 


64 Fed. Reg. at 16130-16131 (1999) 
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We propose to adopt as 1051.5, the existing uniform definition for a distributing plant in 
Part 1000: 


1051.5 Distributing plant. 
Distributing plant means a plant that is approved by a duly 
constituted regulatory agency for the handling of Grade A milk at 
which fluid milk products are processed or packaged and from 
which there is route disposition or transfers of packaged fluid milk 
products to other plants. 


This provision defines the plants that process or package fluid milk products from which 


packaged fluid milk products are distributed into commercial channels or transferred to other 


plants. The reform decision contains the following definition of a distributing plant: 


A distributing plant is defined as a plant that is approved by a duly 
constituted regulatory agency to handle Grade A milk and at which 
fluid milk products are processed or packaged and from which 
there is route disposition or transfers of packaged fluid milk 
products to other plants. 


64 Fed. Reg. at 16131 (1999) 


1000: 
We propose to adopt as 1051.6, the existing uniform definition for a supply plant in Part 


1051.6 Supply plant. 
Supply plant means a plant approved by a duly constituted 
regulatory agency for the handling of Grade A milk that receives 
milk directly from dairy fanners and transfers or diverts fluid milk 
products to other plants or manufactures dairy products on its 
premIses. 


The supply plant provision provides another way for dairy fanners to qualify/associate 


their milk with the California federal market wide pool. The reform decision included the 


following language consistent with the proposed definition of a supply plant: 


A supply plant is a regular or reserve supplier of bulk milk for the 
fluid market that helps to coordinate the supply of milk with the 
demand for milk in a market. A supply plant is a plant approved 
by a duly constituted regulatory agency for the handling of Grade 
A milk that receives milk directly from dairy farmers and transfers 
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or diverts fluid milk products to other plants or manufactures dairy 
products on its premises. 


64 Fed. Reg. 16131-16132 (1999) 


We propose to adopt as 1051.8, the existing uniform definition for a nonpool plant in 
Part 1000: 


1051.8 Nonpool plant. 
Nonpool plant means any milk receiving, manufacturing, or 
processing plant other than a pool plant. The following categories 
of nonpool plants are further defined as follows: 


(a) A plant fully regulated under another Federal order means a 
plant that is fully subject to the pricing and pooling provisions of 
another Federal order. 


(b) Producer-handler plant means a plant operated by a producer
handler as defined under any Federal order. 


(c) Partially regulated distributing plant means a nonpool plant that 
is not a plant fully regulated under another Federal order, a 
producer-handler plant, or an exempt plant, from which there is 
route disposition in the marketing area during the month. 


(d) Unregulated supply plant means a supply plant that does not 
qualify as a pool supply plant and is not a plant fully regulated 
under another Federal order, a producer-handler plant, or an 
exempt plant. 


(e) An exempt plant means a plant described in this paragraph that 
is exempt from the pricing and pooling provisions of any order 
provided that the operator of the plant files reports as prescribed by 
the market administrator of any marketing area in which the plant 
distributes packaged fluid milk products to enable determination of 
the handler's exempt status: 


(1) A plant that is operated by a governmental agency that has no 
route disposition in commercial channels; 


(2) A plant that is operated by a duly accredited college or 
university disposing of fluid milk products only through the 
operation of its own facilities with no route disposition in 
commercial channels; 
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(3) A plant from which the total route disposition is for individuals 
or institutions for charitable purposes without remuneration; or 


(4) A plant that has route disposition and packaged sales of fluid 
milk products to other plants of 150,000 pounds or less during the 
month. 


The nonpool plant provision describes plants that receive, process or package milk, but that 


don't meet the standards for being a pool plant. Examples of nonpool plants include: 


(1) Plants fully regulated under another Federal order 
(2) A producer-handler plant 
(3) A partially regulated distributing plant 
(4) A governmental agency plant 
(5) An unregulated supply plant, and 
(6) The four categories of exempt plants. 


The reform decision speaks directly to the definition of what constitutes a nonpool plant: 


A definition is provided in all orders describing plants which 
receive, process or package milk, but which do not satisfy the 
standards for being a pool plant. While providing for such a 
definition may appear redundant, this provision is useful to more 
clearly define the extent of regulation applicable to plants. 
Nonpool plants should include a plant that is fully regulated under 
another Federal order commonly referred to as an other order 
plant; a producer-handler plant, a partially regulated distributing 
plant that is a plant that does not qualify as a pool distributing 
plant, an other order plant, a producer-handler plant or a 
governmental agency plant; an unregulated supply plant, and an 
exempt plant. The definitions for these nonpool plants are not 
materially different than those provided in the current orders with 
the possible exception of an "exempt plant." 


Certain plants are exempt from regulation under Federal milk 
orders. These plants fall into 4 categories: (l) plants that are 
operated by a governmental agency which have no route 
disposition in commercial channels; (2) plants operated by a 
college or university that dispose of fluid milk products only 
through their own facilities with no route disposition in 
commercial channels; (3) plants from which the total route 
disposition is for individuals or institutions for charitable purposes 
without remuneration; and (4) plants that have route disposition of 
150,000 pounds or less during the month. These types of plants 
have little impact on the regulated market and need not be 


8 







regulated to ensure the integrity of the regulatory plan. Many 
current Federal orders also provide regulatory exemption for a 
plant operated by a state or Federal governmental agency. For 
example, some states have dairy fann and plant operations that 
provide milk for their prison populations. As provided herein, 
regulatory exemption would be continued under the consolidated 
orders unless pool plant status is requested. 


Regulatory exemption also should apply to colleges, universities, 
and charitable institutions because these institutions generally 
handle fluid milk products internally and have no impact in the 
mainstream commercial market. However, in the event that these 
entities distribute fluid milk through commercial channels, route 
sales by such entities, including govermnent agencies, will be 
monitored to determine if Federal regulation should apply. The 
determination and verification of exempt plant status will, from 
time to time, necessitate the need for the market administrator to 
require reports and information deemed appropriate for the sole 
purpose of making this determination. Such authority is currently 
provided in orders and should continue. 


64 Fed. Reg. 16134-16135 (1999) 


We propose to adopt as 1051.9, the existing uniform definition for a handler in Part 1000: 


1051.9 Handler. 
Handler means: 


(a) Any person who operates a pool plant or a nonpool plant. 


(b) Any person who receives packaged fluid milk products from a 
plant for resale and distribution to retail or wholesale outlets, any 
person who as a broker negotiates a purchase or sale of fluid milk 
products or fluid cream products from or to any pool or nonpool 
plant, and any person who by purchase or direction causes milk of 
producers to be picked up at the farm and/or moved to a plant. 
Persons who qualify as handlers only under this paragraph under 
any Federal milk order are not subject to the payment provisions of 
Sections .70, _~71, .72, .73, 
_~.76, and _~.85 of that order. 


(c) Any cooperative association with respect to milk that it receives 
for its account from the farm of a producer and delivers to pool 
plants or diverts to nonpool plants pursuant to Section __ .13 of 
the order. The operator of a pool plant receiving milk from a 
cooperative association may be the handler for such milk if both 
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parties notify the market administrator of this agreement prior to 
the time that the milk is delivered to the pool plant and the plant 
operator purchases the milk on the basis of farm bulk tank weights 
and samples. 


At its most basic level, federal orders define handlers to include persons who buy milk 


from dairy fanners. In addition, other entities may be regulated as handlers for reporting and 


accountability purposes under the order. Such handlers have the financial responsibility to pay 


dairy farmers for their milk and to file the reports of milk receipts and utilization to the market 


administrator. We are recommending the uniform definition of a handler. 


The reform decision speaks directly to the definition of a handler: 


Federal milk orders regulate those persons who buy milk from 
dairy fanners. Such persons are called handlers under the order. 
These persons have a financial responsibility for payments to dairy 
farmers for milk in accordance with its classified use. They must 
file reports with the market administrator detailing their receipts 
and utilization of milk. 


The handler definition adopted for the consolidated orders includes 
the operator of a pool plant, a cooperative association that diverts 
milk to nonpool plants or delivers milk to pool plants for its 
account, and the operator of a "nonpool plant," which would 
encompass a producer-handler, a partially regulated distributing 
plant, a plant fully regulated under another Federal order, an 
unregulated supply plant, and an exempt plant. 


In addition, "third party" organizations that are not otherwise 
regulated under provisions of an order are included in the handler 
definition. This category includes any person who engages in the 
business of receiving milk from any plant for resale and 
distribution to wholesale and retail outlets, brokers or others who 
negotiate the purchase or sale of fluid milk products or fluid cream 
products from or to any plant, and persons who, by purchase or 
direction, cause the milk of producers to be picked up at the farm 
and/or moved to a plant. Such intermediaries provide a service to 
the dairy industry. These persons are not, however, recognized or 
regulated as entities required to make minimum payments to 
producers. The expanded marketing chain brought about by such 
intermediaries has made it increasingly difficult for the market 
administrator to track the movement of milk from farms to 
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consumers. The revised handler definition enables the market 
administrator to more readily identify those entities. 


64 Fed. Reg. at 16135 (1999) 


All federal orders need to have provisions for milk that is not priced and pooled under 


that order. This milk, commonly referred to as other source milk, needs to be classified at the 


receiving handler's plant. 


We propose to adopt as 1051.14, the existing uniform definition for other source milk in 


Part 1000: 


1051.14 Other source milk. 
Other source milk means all skim milk and butterfat contained i or 
represented by: 


(a) Receipts of fluid milk products and bulk fluid cream products 
from any source other than producers, handlers described in 
Sections 1000.9(c) and 1135.11, or pool plants; 


(b) Products (other than fluid milk products, fluid cream products, 
and products produced at the plant during the same month) from 
any source which are reprocessed, converted into, or combined 
with another product in the plant during the month; and 


(c) Receipts of any milk product (other than a fluid milk product or 
a fluid cream product) for which the handler fails to establish a 
disposition. 


We propose to adopt as 1051.15, the existing uniform definition for a fluid milk product 


in Part 1000: 


1051.15 Fluid milk product. 
(a) Except as provided in paragraph (b) of this section, fluid milk 
product shall mean any milk products in fluid or frozen form that 
are intended to be used as beverages containing less than 9 percent 
butterfat and 6.5 percent or more nonfat solids or 2.25 percent or 
more true milk protein. Sources of such nonfat solids/protein 
include but are not limited to: Casein, whey protein concentrate, 
milk protein concentrate, dry whey, caseinates, lactose, and any 
similar dairy derived ingredient. Such products include, but are 
not limited to: Milk, fat-free milk, lowfat milk, light milk, reduced 
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fat milk, milk drinks, eggnog and cultured buttermilk, including 
any such beverage products that are flavored, cultured, modified 
with added or reduced nonfat solids, sterilized, concentrated, or 
reconstituted. As used in this part, the term concentrated milk 
means milk that contains not less than 25.5 percent, and not more 
than 50 percent, total milk solids. 


(b) The term fluid milk product shall not include: 


(I) Any product that contains less than 6.5 percent nonfat milk 
solids and contains less than 2.25 percent true milk protein; whey; 
plain or sweetened evaporated milk/skim milk; sweetened 
condensed milk/skim milk; yogurt containing beverages with 20 or 
more percent yogurt by weight and kefir; products especially 
prepared for infant feeding or dietary use (meal replacement) that 
are packaged in hermetically sealed containers; and products that 
meet the compositional standards specified in paragraph (a) of this 
section but contain no fluid milk products included in paragraph 
(a) of this section. 


(2) The quantity of skim milk equivalent in any modified product 
specified in paragraph (a) of this section that is greater than an 
equal volume of an unmodified product of the same nature and 
butterfat content. 


We propose to adopt as 1051.16, the existing uniform definition for a fluid cream product 


in Part 1000: 


1051.16 Fluid cream product. 
Fluid cream product means cream (other than plastic cream or 
frozen cream), including sterilized cream, or a mixture of cream 
and milk or skim milk containing 9 percent or more butterfat, with 
or without the addition of other ingredients. 


This definition was the same for all federal orders before order reform: 


The current definition is uniform under all the orders and should be 
used in the newly merged orders. There were no comments 
supporting a change in this provision. 


64 Fed. Reg. at 16122 (1999) 


We propose to adopt as 1051.18, the existing uniform definition for a cooperative 
association in Part 1000: 
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1051.18 Cooperative association. 
Cooperative association means any cooperative marketing 
association of producers which the Secretary determines is 
qualified under the provisions of the Capper-Volstead Act, has full 
authority in the sale of milk of its members, and is engaged in 
marketing milk or milk products for its members. A federation of 
2 or more cooperatives incorporated under the laws of any state 
will be considered a cooperative association under any Federal 
milk order if all member cooperatives meet the requirements of 
this section. 


The reform decision identified the benefits of a uniform provision relating to cooperative 


associations: 


All current orders provide a definition for dairy fanner cooperative 
associations that market milk on behalf of their dairy farmer 
members. Providing for a uniform definition of a cooperative 
association facilitates the administration of the various order 
provisions as they apply to such producer organizations and 
recognizes the unique standing granted to dairy farmer 
cooperatives under the Capper-Volstead Act. Dairy fanner 
cooperatives are responsible for marketing the majority of the milk 
supplied to regulated handlers under the Federal order system. 


As provided herein, a cooperative association means any 
cooperative marketing association of producers which the 
Secretary determines, after application for such recognition by the 
cooperative, is qualified as such under the provisions of the Act of 
Congress of February 18,1922, as amended, known as the 
"Capper-Volstead Act." Additionally, the new orders continue to 
require that a cooperative association have full authority in the sale 
of the milk of its members and that it be engaged in making 
collective sales or marketings of milk or milk products for its dairy 
farmer members. 


Several current orders provide a definition for a federation of 2 or 
more cooperative associations. As adopted here, all consolidated 
orders recognize a federation of cooperatives as satisfying the 
cooperative definition for the purposes of determining milk 
payments and pooling. Individual cooperatives of a federation of 
cooperatives must also meet the criteria as set forth for individual 
cooperative associations and their federations as incorporated 
under state laws. 


64 Fed. Reg. at 16136 (1999) 
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We propose to adopt as 1051.19, the existing uniform definition for a commercial food 
processing establishment in Part 1000: 


1051.19 Commercial food processing establishment. 
Commercial food processing establishment means any facility, 
other than a milk plant, to which fluid milk products and fluid 
cream products are disposed of, or producer milk is diverted, that 
uses such receipts as ingredients in food products and has no other 
disposition of fluid milk products other than those received in 
consumer-type packages (1 gallon or less.) Producer milk diverted 
to commercial food processing establishments shall be subject to 
the same provisions relating to diversions to plants, including, but 
not limited to, Sections .13 and .52 of each Federal milk 
order. 


This definition identifies the use of fluid milk products, fluid cream products or producer 


milk as ingredients at commercial food processing establishments. The reform decision offers 


fmiher explanation about the need for this provision: 


Packaged fluid milk products should be permitted to be transferred 
to a CFPE in any size, only those products that are shipped in 
larger-than-consumer-sized packages (i.e., larger than one gallon) 
should be eligi,ble for a Class II classification. If milk is received 
by a CFPE in gallon containers or smaller, the milk should be 
priced as Class I milk since there is no way of guaranteeing that 
such products will not be sold for fluid use. 


64 Fed. Reg. at 16123 (1999) 


These two restrictions are based upon practical considerations. 
The integrity of the classified pricing system would be much more 
difficult to maintain if the market administrator were forced to 
audit every CFPE on a regular basis. By prohibiting the sale of 
fluid milk products in consumer-sized packages to a CFPE for 
anything but Class I use, there would be less need to regularly 
audit CFPEs to be sure that such products are not being sold to the 
public. Similarly, since packaged fluid milk products in containers 
larger than one gallon are rarely, if ever, found in retail outlets, it is 
unlikely that such products will be sold for fluid use. By 
restricting fluid milk product disposition by CFPEs to packaged 
products not larger than one gallon in size, there is reasonable 
assurance that milk priced as Class II will not be disposed of as 
fluid milk sold by the glass from a bulk dispenser. 
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64 Fed. Reg. at 16123 (1999) 


Other Administrative Provisions from Part 1000 


The provisions 1000.25 thru 1000.28 include the language necessary to authorize and 


direct the market administrator to operate and administer the pool; these provisions identify how 


to make the pool work and hold handlers accountable to the pool. 


» We propose to adopt as 1051.25, the existing uniform 
definition for the market administrator, in Part 1000. 


» We propose to adopt as I 051 .26, the existing uniform 
definition for continuity and separability of provisions, in Part 
1000. 


» We propose to adopt as I 051.27, the existing uniform 
definition for handler responsibility for records and facilities, 
in Part 1000. 


» We propose to adopt as I 051.28, the existing uniform 
definition for the Termination of obligations, in Part 1000. 


The specific language contained in these four provisions is included in Cooperatives' 


We also propose to adopt as the existing uniform provisions from Part I 000 for: 


Adjustment of accounts - Section 1051.77. 


Charges on overdue accounts - Section 1051.78. 


Assessment for order administration - Section 1051.85. 


Deductions for marketing services - Section 1051.86. 


Without repeating it, we support and adopt the testimony given by Mr. Mykrantz explaining the 


function and operation of these provisions. 


15 







Multiple Component Pricing in the California Federal Milk Marketing Order: 
Handler Value of Milk; Producer component prices; and announcements of prices 
(Sections 1051.60, .61, .62); 


We propose a multiple component pricing (MCP) program based on three components-


butterfat, protein and other solids. Multiple component pricing will be applicable both to 


handlers and producers, following the predominant FMMO model which prices components to 


handlers of Class I (fat and skim); Classes II and IV (fat and solids-not-fat); handlers of Class III 


(fat, protein, and other solids) and to producers (fat, protein, and other solids) on all milk. 


In discussing multiple component pricing, USDA, in the federal order reform decision, spoke to 


the national basis of this pricing approach: 


This pricing system eliminates the need for regional yields based 
on regional differences in milk composition. The value of milk 
will be adjusted automatically based on the level of components 
contained in the milk in each order even though the component 
prices are the same nationally. This automatic adjustment means 
that handlers will pay the same price per pound of component but 
may have differing per hundredweight values based on the milk 
component levels, creating equity in the minimum cost of milk 
used for manufacturing purposes. 


64 Fed. Reg. at 16100 (1999) 


Fortification of milk for Class I uses to meet the California fluid milk standards will be 


accommodated through a fortification allowance to Class I handlers. The CDF A's fortification 


allowances are incorporated into the Class I pricing provisions. 


We propose the following language for section 1051.60 Handler's value of milk: 


1051.60 Handler's value of milk. 
For the purpose of computing a handler's obligation for producer 
milk, the market administrator shall determine for each month the 
value of milk of each handler with respect to each of the handler's 
pool plants and of each handler described in Section 1000.9(c) 
with respect to milk that was not received at a pool plant by adding 
the amounts computed in paragraphs (a) through (i) of this section 
and subtracting from that total amount the values computed in 
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paragraphs (i) and U) of this section. Unless otherwise specified, 
the skim milk, butterfat, and the combined pounds of skim milk 
and butterfat referred to in this section shall result from the steps 
set forth in Section 1000.44(a), (b), and (c), respectively, and the 
nonfat components of producer milk in each class shall be based 
upon the proportion of such components in producer skim milk. 
Receipts of nonfluid milk products that are distributed as labeled 
reconstituted milk for which payments are made to the producer
settlement fund of another Federal order under Sections 
1000.76(a)(4) or (d) shall be excluded from pricing under this 
section. 


(a) Class I value. 
(I) Multiply the pounds of skim milk in Class I by the Class I skim 
milk price; and 
(2) Add an amount obtained by multiplying the pounds of butterfat 
in Class I by the Class I butterfat price; 
(3) Deduct for each pound of milk solids-not-fat in nonfat dry milk 
used for fortifying Class I products during the current month a 
maximum charge equal to the current Class I solids not fat price 
[the Class I skim milk price in the $2.10 zone divided by 9], less <.: \-1 (Yo to 5 \. '5~ 
the current Class IV solids not fat price establ ished in " I03eU~. III _...)~c \ () 
no case shall the deduction be less than zero cents ($0.00) nor 
more than nineteen and eighty-five hundredths cents ($.1985); and 
(4) Deduct for each pound of milk solids-not-fat in condensed skim 
milk used for fortifying Class I products during the current month 
a maximum charge equal to the current Class I solids not fat price 
[the Class I skim milk price in the $2.10 zone divided by 9], less 
the current Class II solids not fat price established in Section 
1051.53. In no case shall the deduction be less than zer6 cents 
($0.00) nor more than nine and eighty- seven hundredths cents 
($.0987). 


(b) Class II value. 
(1) Multiply the pounds of nonfat sol~ds in Class II skim milk by 
the Class II nonfat solids price; and 
(2) Add an amount obtained by multiplying the pounds of butterfat 
in Class II times the Class II butterfat price. 


(c) Class III value. 
(1) Multiply the pounds of protein in Class III skim milk by the 
protein price; 
(2) Add an amount obtained by multiplying the pounds of other 
solids in Class III skim milk by the other solids price; and 
(3) Add an amount obtained by multiplying the pounds of butterfat 
in Class III by the butterfat price. 
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(d) Class IV value. 
(1) Multiply the pounds of nonfat solids in Class IV skim milk by 
the nonfat solids price; and 
(2) Add an amount obtained by multiplying the pounds of butterfat 
in Class IV by the butterfat price. 


(e) Multiply the pounds of skim milk and butterfat overage 
assigned to each class pursuant to Section J000.44(a)(1J) and the 
corresponding step of Section J 000.44(b) by the skim milk prices 
and butterfat prices applicable to each class. 


(f) Multiply the difference between the current month's Class I, II, 
or III price, as the case may be, and the Class IV price for the 
preceding month and by the hundredweight of skim milk and 
butterfat subtracted from Class I, II, or III, respectively, pursuant to 
Section 1 000.44(a)(7) and the corresponding step of Section 
J 000.44(b). 


(g) Multiply the difference between the Class I price applicable at 
the location of the pool plant and the Class IV price by the 
hundredweight of skim milk and butterfat assigned to Class I 
pursuant to Section l000.43(d) and the hundredwcight of skim 
milk and butterfat subtracted from Class I pursuant to Sections 
1 000.44( a)(3 )(i) through (vi) and the corresponding step of Section 
l000.44(b), excluding receipts of bulk fluid cream products from 
plants regulated under other Federal orders and bulk concentrated 
fluid milk products from pool plants, plants regulated under other 
Federal orders, and unregulated supply plants. 


(h) Multiply the difference between the Class I price applicable at 
the location of the nearest unregulated supply plants from which an 
equivalent volume was received and the Class III price by the 
pounds of skim milk and butterfat in receipts of concentrated fluid 
milk products assigned to Class I pursuant to Sections I000.43(d) 
and I000.44(a)(3)(i) and the corresponding step of Section 
I000.44(b) and the pounds of skim milk and butterfat subtracted 
from Class I pursuant to Section 1 000.44(a)(8) and the 
corresponding step of Section I000.44(b), excluding such skim 
milk and butterfat in receipts of fluid milk products from an 
unregulated supply plant to the extent that an equivalent amount of 
skim milk or butterfat disposed of to such plant by handlers fully 
regulated under any Federal milk order is classified and priced as 
Class I milk and is not used as an offset for any other payment 
obligation under any order. 
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(i) For reconstituted milk made from receipts of nonfluid milk 
products, multiply $1.00 (but not more than the difference between 
the Class I price applicable at the location of the pool plant and the 
Class IV price) by the hundredweight of skim milk and butterfat 
contained in receipts of nonfluid milk products that are allocated to 
Class I use pursuant to Section I000.43(d). 


(j) Compute the amount of credits applicable pursuant to Section 
1051.55. 


Producers will be paid twice per month based on MCP calculations. They will be paid 


for pounds of butterfat, protein and other solids. All producers in the FMMO will receive the 


same component prices. There will be no somatic cell count adjustments included in the 


regulated prices. There will be no producer location differentials. 


The reform decision identified the source of the component prices: 


The butterfat, protein, and other solids prices are component prices 
based on the value of the use of mille in manufacturing. 


64 Fed. Reg. at 16095 (1999) 


USDA defined a producer price differential in the reform decision: 


The producer price differential reflects the collective value of 
participation in the marketwide pool. Primarily, it represents the 
producer's pro rata share of the additional value of Class I and 
Class II use in the market. 


64 Fed. Reg. at 16095 (1999) 


In the California Order, we propose that there be no producer price differential (PPD) 


value, as such, paid to producers. Instead, the funds generated from the PPD value computation 


will be paid across all three components in a ratio representative of their value in the pool. More 


specifically, the market administrator will calculate the contribution of each component 


(butterfat, protein and other solids) to the value of the class III components to producers on an 


annual basis. The higher the PPD, the larger the adjustment to each component; the larger the 
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component's contribution to the value of the class III components to producers, the larger the 


share of the PPD adjustment. A negative PPD would reduce the component prices, and 


accordingly, the larger the component's contribution to the value of the class III components to 


producers, the larger the reduction to the component's price. 


We are proposing to eliminate a PPD because our experience has been that producers in 


FMMOs find the concept ofPPDs confusing, and the PPD concept adds an unnecessary level of 


complication to the understanding ofFMMO pricing. More specifically, negative PPDs that can 


occur when increases in commodity prices lead to class price inversions are even more difficult 


to explain to producers. Additionally, since the existing state order doesn't include a PPD, we 


believe that eliminating a PPD will give us one less pricing complexity to explain. 


The Exhibit, "1051.61 Computation of Producer Component Prices and Producer Price 


Differential" contains an example of the calculation of component values that have been adjusted 


for the PPD value. The example is based on the actual values that were reported for the month of 


December 2013 and reported by the Market Administrator of the Upper Midwest Marketing 


Area, Federal Order No. 30. 


The example goes through the adjustment of the component values by the PPD reported 


for December 2013. The contribution of each component to the value of the Class III 


components to producers would be calculated by the CA FMMO market administrator; in the 


case of this example, those contributions are expressed as percentages and are provided (0 enable 


us to display the calculation method. 


We propose the following language for section 1051.61 Computation of producer 


component prices and producer price differential: 


1051.61 Computation of producer component prices and 
producer price differential. 
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For each month the market administrator shall compute producer 
component prices per pound for butterfat, protein, and other solids. 
The report of any handler who has not made payments required 
pursuant to Section 1051.71 for the preceding month shall not be 
included in the computation of the producer component prices, and 
such handler's report shall not be included in the computation for 
succeeding months until the handler has made full payment of 
outstanding monthly obligations. Subject to the conditions of this 
paragraph, the market administrator shall compute the producer 
component prices in the following manner: 


. c::..\ LDO (a) Combine into one total the values computed pursuant to Section 
\ 0 v . 1858.66 for all handlers required to file reports prescribed in 


Section 185 130; ID'S\ . 30; 


(a. 1) Subtract the value of quota premium for the month as 
reported to the Market Administrator by CDF A; 


(b) Subtract the total values obtained by mUltiplying each handler's 
total pounds of protein, other solids, and butterfat contained in the 
milk for which an obligation was computed pursuant to Section 
1051 .60 by the protein price, other solids price, and the butterfat 
price, respectively; 


(c) Add an amount equal to not less than one-half of the 
unobligated balance in the producer-settlement fund; 


(d) Divide the resulting amount by the sum of the following for all 
handlers included in these computations: 
(I) The total hundredweight of producer milk; and 
(2) The total hundredweight for which a value is computed 
pursuant to Section I 051 .60(g); and, 


(e) Subtract not less than 4 cents nor more than 5 cents from the 
price computed pursuant to paragraph (e) of this section. The 
result shall be known as the producer price differential for the 
month (applicable in Section 1000.76(a)(2». 


(f) The producer butterfat protein, and other solids, prices shall be 
the result of the following computations. 
(1) The percentage contribution that the value of butterfat, protein, 
and other solids make to the value of the Class III components to 
producers shall be computed and announced by the Market 
Administrator on or before January I of the year for which the 
percentages will be applicable. The percentages will be computed 
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prices: 


as an average based on the prior fiscal year of December 1st 
through November 30th. 
(2) The producer butterfat price shall be the result of adding the 
price computed in Section 1000.50(1) to the result of mUltiplying 
the percentage butterfat contribution announced in paragraph (f)(1) 
by the producer price differential value and dividing the result by 
the handler's total pounds of butterfat contained in the milk for 
which an obligation was computed pursuant to Section 1(j~(').OO, i 0'5\. (pO 
and rounded to the fourth decimal place. 
(3) The producer protein price shall be the result of adding the 
price computed in Section I 000.50(n) to the result of multiplying 
the percentage protein contribution announced in paragraph (f)(1) 
by the producer price differential val ue and dividing the result by 
the handler's total pounds of protein contained in the milk for 
which an obligation was computed pursuant to Section 1051.60, 
and rounded to the fourth decimal place. 
(4) The producer other solids price shall be the result of adding the 
price computed in Section 1000.50(0) to the result of multiplying 
the percentage other solids contribution announced in paragraph 
(f)(I) by the producer price differential value and dividing the 
result by the handler' s total pounds of other solids contained in the 
milk for which an obligation was computed pursuant to Section 
1051.60, and rounded to the fourth decimal place. 


We propose the following language for section 1051.62 Announcement of producer 


1051.62 Announcement of producer prices. 
On or before the 14th day after the end of each month, the market 
administrator shall announce publicly the following prices and 
information: 


(a) The producer protein price; 


(a.l) The quota premium for nonfat solids; 


(b) The producer other solids price; 


(c) The producer butterfat price; and 


(d) The statistical uniform price for non-quota milk containing 3.5 
percent butterfat, shall be the sum of the producer protein price 
multiplied by 2.9915, the producer other solids price multiplied by 
5.6935, and the producer butterfat price multiplied by 3.5 . 
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Conclusion 


Proposal one includes the uniform provisions as presented in my testimony and also 
presented by several USDA witnesses. Additionally we are proposing the incorporation of the 
CA allowance for fortification of fluid milk products and a minor modification in the PPD as I 
described. I will now answer any questions. 
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Cooperatives' Exhibit 3.A 


Uniform Provisions Sections 1051.25, .26, .27, .28, .77, .78, .85, .86 


§ 1051.25 Market administrator. 
(a) Designation. The agency for the administration ofthc order 
shall be a market administrator selected by the Secretary and 
subject to removal at the Secretary's discretion. The market 
administrator shall be entitled to compensation determined by the 
Secrctary. 


(b) Powers. The market administrator shall have the following 
powers with respect to eaeh order under his/her administration: 
(I) Administer the order in accordance with its terms and 
prOViSions; 
(2) Maintain and invest funds outside of the United States 
Department of the Treasury for the purpose of administering the 
order; 
(3) Make rules and regulations to elTectuate the terms and 
provisions of the order; 
(4) Receive, investigate, and report complaints of violations to the 
Secretary; and 
(S) Recommend amcndments to the Secretary. 


(c) Duties. The market administrator shall perform all the duties 
necessary to administer the terms and provisions of each ordcr 
under his/her administration, including, but not limited to, the 
following: 
(I) Employ and lix the compensation of persons necessary to 
enable him/her to exercise the powers and per/em11 the duties of the 
ol1ice; 
(2) Payout of funds provided by the administrative assessmcnt, 
except expenses associated with functions lor which the order 
provides a separate charge, all expenses necessarily incurred in the 
maintenance and functioning of the ofiice and in the performance 
of the duties of the oflice, including the market administrator's 
compensation; 
(3) Keep records which will clearly relleet the transactions 
provided lor in the order and upon request by the Secrctary, 
surrender the records to a successor or such other person as the 
Secretary may designate; 
(4) Furnish information and reports requested by the Secretary and 
submit otliee records lor examination by the Secretary: 
(S) Announce publicly at his/her discretion, unless otherwise 
dirccted by the Secretary, by such means as he/she deems 
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appropriate, the name of any handler who, after the date upon 
which the handler is required to perform such act, has not: 


(i) Made reports required by the order; 
(ii) Made payments required by the order; or 
(iii) Made available records and facilities as required 
pursuant to § 1000.27; 


(6) Prescribe reports required of each handler under the order. 
Verify such reports and the payments required by the order by 
examining records (including such papers as copies of income tax 
reports, fiscal and product accounts, corrcspondenee, contracts, 
documents or memoranda of the handler, and the records of any 
other persons that arc relevant to the handler's obligation under the 
order), by examining such handler's milk handling facilities, and 
by such othcr investigation as the markct administrator deems 
necessary for the purpose of ascertaining the correctness of any 
report or any obligation undcr the order. Reclassify skim milk and 
butterfat received by any handler if such examination and 
investigation discloses that the original classification was 
incorrect; 
(7) Furnish each regulated handler a writkn statement of such 
handler's accounts with the market administrator promptly each 
month. furnish a corrected statement to such handler if verification 
discloscs that the original statement was incorrect; and 
(8) Prcpare and disseminate publicly lor the benefit of producers, 
handlers, and consumers such statistics and other information 
concerning operation of the order and facts relevant to the 
provisions thereo f (or proposed provisions) as do not revcal 
confidential information. 


§ 1051.26 Continuity and separability of provisions. 
(a) Effective time. The provisions of the order or any amendment 
to the order shall become elTective at such time as the Secretary 
may declare and shall continue in force until suspended or 
terminated. 


(b) Suspension or termination. The Secretary shall suspend or 
terminate any or all of the provisions of the order whenever he/she 
finds that such provision(s) obstructs or does not tend to etTcctuate 
the declared policy of the Act. The order shall terminate whenever 
the provisions of the Act authorizing it cease to be in effect. 


(c) Continuing obligations. lfupon the suspension or termination 
of any or all of the provisions of the order there are any obligations 
arising under the order, the tinal accrual or ascertainment of which 
requires acts by any handler. by the market administrator or hy any 
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other person, the power and duty to perform such further acts shall 
continue notwithstanding such suspension or termination, 


(d) Liquidation, 
(1) Upon the suspension or termination of any or all provisions of 
the order the market administratoL or such other liquidating agent 
dcsignated by the Secretary, shall, if so directcd by the Secretary, 
liquidate the business of the market administrator's officc, dispose 
of all property in his/her possession or control, including accounts 
reccivable, and execute and deli vcr all assignments or other 
instruments nccessary or appropriate to effectuate any such 
disposition; and 
(2) I f a liquidating agent is so designatcd, all assets and records of 
the market administrator shall be transferred promptly to such 
liquidating agent. If, upon such liquidation, the funds on hand 
cxceed the amounts required to pay outstanding obligations of the 
office of the market administrator and to pay neccssary cxpenses of 
liquidation and distribution, such cxcess shall be distributed to 
contributing handlers and producers in an equitable manneL 


(el Separability of provisions, Irany provision of the ordcr or its 
application to any person or circumstances is held invalid, thc 
application of sueh provision and of the rcmaining provisions of 
the order to other persons or circumstances shall not be affectcd 
thereby. 


§ 1051.27 Handler responsibility for records and facilities. 
Each handler shall maintain and retain records of its opcrations and 
make such records and its facilities available to the market 
administrator. I I' adequate records of a handler. or of any other 
persons, that arc relevant to the obligation of' such handler arc not 
maintained and made available, any skim milk and butterfat 
required to be reported by such handler for whieh adequate records 
arc not available shall be considered as used in the highest priced 
class. 
(a) Records to be maintained. 
(I) Each handler shall maintain records of its operations 
(including, but not limited to, records of purchases, sales. 
processing, packaging. and disposition) as arc necessary' to verify 
whether such handler has any obligation undcr the order and if so, 
the amount of' such obligation. Such records shall be such as to 
establish lor each plant or other recciving point lor each month: 


(i) The quantities of' skim milk and butterf'at contained in, 
or represented by. products received in any Illl"ll1, including 
inventories on hand at the beginning of'the month. 
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according to fonn. time. and source of each receipt: 
(ii) Thc utilization of all skim milk and butter Cat showing 
the rcspcctivc quantities of such skim milk and butterfat in 
cach Corm disposed of or on hand at the end of the month: 
and 
(iii) Payments to producers. dairy fanners. and cooperativc 
associations, including the amount and naturc oC any 
deductions and the disbursement of money so deducted. 


(2) Each handler shall keep such other specific records as the 
market administrator deems necessary to verify or establish such 
handler's obligation under the order. 


(b) Availability of records and Llcilitics. Each handler shall 
make available all records pertaining to such handler's 
operations and all Llcilitics thc market administrator finds 
are necessary to verify the information required to be 
reported by thc order and/or to ascertain such handler's 
reporting, monetary, or other obligation under the order. 
Each handler shall permit the market administrator to weigh, 
sample, and test milk and milk products and observe plant 
operations and equipmcnt and makc ,lVailable to the market 
administrator such facilities as are necessary to carry out his/her 
duties. 


(e) Retention of records. All records rcquircd under the order to be 
made available to the market administrator shall be retained by the 
handlcr for a period of 3 years to begin at the end of the month to 
which such records pertain. If, within such 3-year period, the 
market administrator notifies the handler in writing that the 
retention of such records, or of specified court action specified in 
such notice, the handler shall retain such records, or spccified 
records, until further writtcn notification from the market 
administrator. The market administrator shall give further written 
notification to the handler promptly upon thc termination of the 
litigation or when the records arc no longer necessary in 
connection therewith. 


§ 10SL28 Termination of obligations, 
(a) Except as provided in paragraphs (b) and (c) of'this section, the 
obligation of any handler to pay money required to be paid under 
the terms of the order shall terminate 2 years aftcr the last day of 
the month during which the market administrator receives the 
handler's report ofrcceipts and utilization on which sLlch 
obligation is based, unless within such 2-year period, the market 
administrator notifies the handler in writing that such money is due 
and payable. Service of' such written notice shall be complete upon 
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mailing to the handler's last known address and it shall contain, but 
need not be limited to, the following information: 
(I) The amount of the obligation; 
(2) The month(s) on which such obligation is based; and 
(3) If the obligation is payable to one or more producers or to a 
cooperative association, the name of such producer(s) or sueh 
cooperative association, or if the obligation is payable to the 
market administrator, the account for which it is to be paid. 


(b) lfa handler filils or refuses, with respect to any obligation 
under the order, to make.availablc to the markct administrator all 
records required by the order to be made available, the market 
administrator may notify the handler in writing, within the 2-year 
period provided for in paragraph (a) of this section, of such failure 
or refusal. If the market administrator so notifies a handler, the said 
2-ycar period with respect to such obligation shall not begin to run 
until the first day of the month following the month during which 
all sueh records pertaining to such obligation are madc available to 
the markct administrator. 


(c) Notwithstanding the provisions of paragraphs (a) and (h) of this 
section. a handler's obligation undcr the order to pay money shall 
not be terminated with respect to any transaction involving fl'aud or 
willful concealment of a fact, material to the obligation, on the part 
of the handler against whom the obligation is sought to bc 
imposed. 


(d) Unless thc handler filcs a petition pursuant to scction 8c( 15)(1\) 


ofthc I\ct and thc applicable rules and rcgulations (7 eFR 900.50 
through 900.71) within the applicable 2-ycar period indicated 
below, thc obligation of the market administrator: 
(1) To pay a handler any money which such handler claims is duc 
under the terms of the order shall tcrminatc 2 years aftcr the cnd of 
the month during which the skim milk and buttcrfat involved in thc 
claim wcre rcceived: or 
(2) To rcfi.md any paymcnt made by a handler (including a 
deduction or offset by the market administrator) shall terminate :2 
years aftcr the end of the month during which payment was made 
by the handler. 


1051.77 Adjustment of accounts 
Whenever audit by the market administrator of any handler's 
reports. books, records, or accounts. or other verification discloses 
crrors rcsulting in money due the market administrator fi'om a 
handlcr, or due a handler from the market administrator. or due a 
produccr or coopcrative association from a handler, the market 
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administrator shall promptly notify such hand ler of any amount so 
due and payment thereof shall be made on or before the next date 
for making payments as set forth in the provisions under which the 
eHor(s) occurred. 


1051. 78 Charges on overdue accounts 
Any unpaid obl igation due the market administrator, producers, or 
cooperati ve associations from a handler pursuant to the provisions 
of the order shall be increased 1.0 percent each month beginning 
with the day following the date such obligati on was due under the 
order. Any remaining amount due shall be increased at the same 
rate on the corresponding day of each succeeding month until paid. 
The amounts payable pursuant to thi s section shall be computed 
monthly on each unpaid obligation and shall include any unpaid 
charges previously computed pursuant to thi s section. The late 
charges shall accrue to the administrative assessment fund. For the 
purpose of this section, any obligation that was determined at a 
date later than prescribed by the order because of a handler's 
fa ilure to submi t a report to the market administrator when due 
shall be considered to have been payable by the date it wou ld have 
been due if the report had been fi led when due. 


1051.85 Assessment for order administration 
<:::. \- \ 0"2> \. ~ l/ 


On or before the payment receipt date specified under """"'l 0""3""0,..... ''-'1-, Je-c... 10 'r\ 
each handler shall pay to the market administrator its pro rata share 
of the expense of administ ration of the order at a rate spec ified by 
the market administrator that is no more than 8 cents per 
hundredweight with respect to: 


(a) Receipts of producer milk (including the hand ler's own 
production) other than such receipts by a handler described in 
Section I 000.9(c) that were delivered to pool plants of other 
handlers ; 


(b) Rece ipts fro m a handler described in Section 1000.9(c); 


(c) Receipts of concentrated fluid milk products from unregulated 
supply plants and receipts of nonfluid milk products assigned to 
Class I use pursuant to Section 1000.43(d) and other source milk 
allocated to Class I pursuant to Sections I 000.44(a)(3) and (8) and 
the corresponding steps of Section I 000.44(b), except other source 
milk that is excluded from the computations pursuant to Sections 
1858.60(\t) and (i); and 


\ 6~UDOlh) 
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(d) Route disposition in the marketing area from a pm1ially 
regulated distributing plant that excccds the skim milk and 
butterfat subtracted pursuant to Sections 1 000.76(a)( 1 lei) and (ii). 


1051.86 Deductions for marketing services 
(a) Except as provided in paragraph (b) of this section, each 
handler in making paymcnts to producers for milk (other than milk 
of such handler's own production) pursuant to Section __ .73 of 
each Federal milk order shall deduct an amount specified by the 
market administrator that is no more than 7 cents per 
hundredweight and shall pay the amount deducted to the market 
administrator not later than the paymcnt receipt date specified 
under Section .71 0 r each Federal milk order. The money 
shall be used by the market administrator to verify or establish 
weights, samples and tests of producer milk and provide market 
information f()]" producers who arc not receiving such services 
fi'om a cooperative association. The services shall be peri(lrlncd in 
whole or in part by the market administrator or an agent engaged 
by and responsible to the market administrator. 


(b) In the case of producers fiJr whom the markct administrator has 
determined that a cooperative association is actually performing 
the services set forth in paragraph (a) of this section, each handler 
shall make deductions fi'om the payments to be made to producers 
as may be authorized by the membership agreement or marketing 
contract between the cooperative association and the producers. On 
or before the 15th day alter the end of the month (except as 
provided in Section 1000.90). such deductions shall be paid to the 
cooperative association rendering the services accompanied by a 
statement showing the amount of any deductions and the amount 
of milk for which the deduction was computed fi)r each producer. 
These deductions shall be made in lieu of the deduction specified 
in paragraph (a) of this section. 
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CooI!eratives' Exhibit 3.B 1051.61 ComI!utation of Producer ComI!onent Prices and Producer Price Differential 


Tota l Butterfat Pounds Total Protein Pounds Total Other Solids Pounds 
Month in Producer Milk in Producer Milk in Producer Mi lk 


December 2013 112,3"8,468 91,887,703 163,"53,"98 


PPD Value Class III Butterfat Price C lass 1II Protein Price C lass III Other Solids Price PPD 


S 11,178,073.29 S 1.7672 S 3.5390 S 0.3826 S 0.39 


Percentage Contribution of Butterfat to Percentage Contribution of Protein to Percentage Contribution of Other Solids 
Value of C lass III Components to Va lue of Class III Components to to Va lue of C lass III Components to 
Producers Producers Producers 


32% 55% 13% 
Annually computed by the Market Admllli strator and reported on January I of the yea r for which the percentages wtll app ly; the 
percentages will be computed as an average based on the prior fi sca l year of December 151 through November 30th 


PPD Adj usted Producer Butterfat Price PPD Adjusted Producer Protein Price 1'1'0 Adjusted Producer Other Solids Price 


S 1.7990 


1'1'0 Adjusted Producer Butterfa t Price = 
= 
= 


1'1'0 Adjusted Producer Protein Price = 


= 


= 


1'1'0 Adjusted Producer Other Solids Price = 


S 3.6059 S 0.3915 


$ 1. 7672 + ((($ 11 ,178.073 .29) 0.32) 1 I 12,348,468)) 
$1.7673 1 $9.9318 $ \ ."4-Co'"12. "I-$O .O~ \g 
$1.7990 


$3.5390 + ((($ 11 ,178.073.29) 0.55) 191.887,703)) 
$3.5390 + $0.0669 
$3.6059 


$0.3826 + ((($ 1 1,178,073.29) 0.13) 1 ( 163A58.498) ) 
= $0.3826 + $0.0089 
= $0.39 15 
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1 the basic supply of raw whey. And therefore all decisions 


2 to make various products will be based in both the short 


3 run and in the long run on the expected value outcome. 


4 Those values decisions will constantly pull the whey 


5 protein values toward each other. 


6 Attached just after Exhibit A is a graph which 


7 shows the skim whey powder and the Whey Protein 


8 Concentrate 34 prices on a normal time line Y axis. The 


9 bottom two lines are the skim whey powder and the Whey 


10 Protein Concentrate 34 prices. The relationship is clear, 


11 but certainly not dramatic. 


12 However, the upper two lines are based on the 


13 values of the protein portion of each product. This gives 


14 a clear visual image of what the correlation numbers show. 


15 And they clearly show that they track together. 


16 With regard to the recent increase in skim whey 


17 protein prices compared to the drop in the whey protein 


18 concentrate prices which so concerns Dairy Institute, we 


19 point out that this too is correcting itself. Again, 


20 common sense tells you that if the skim whey powder prices 


21 are good compared to whey protein concentrate, it is time 


22 to shift production to skim whey protein -- skim whey 


23 powder. While these short run decisions happen quickly, 


24 it does take some time for the volume shifts to impact 


25 prices. But in time they always do. 
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1 Milk Producers Council suggests that there be a 


2 snubber included in whey formula so that the contribution 


3 of whey to the 4b price will not drop below zero. We 


4 cannot resist pointing out that the only part of Dairy 


5 Institute's whey proposal that we like is their offer LO 


6 snub the formula at zero. They offered to stop applying 


7 the whey formula as soon as the make allowance matches the 


8 price. In that sense they agree that zero is as low as it 


9 should go. We emphatically disagree, however, with their 


10 ultimate snubber concept that once it reaches zero, it 


11 stays zero forever. 


12 Good policy, however, is not generated by 


13 emotional negative reactions to the suggestions of others. 


14 There are we believe excellent reasons to include a 


15 snubber in the formula. The most compelling argument for 


16 having the snubber is that without it innovation in whey 


17 protein concentrate product pricing could well be stifled, 


18 as is discussed above. Without a snubber a plant could 


19 well decide that the risk -- that the risk free production 


20 of skim whey powder is all that makes sense, especially if 


21 the net payout is never less than the make allowance 


22 amount. 


23 Secondly, we are bit concerned that only 14 


24 percent of the whey proteins are converted to skim whey 


25 powder. It seems to us that with so few plants producing 
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1 skim whey powder, that this entire area could be subjec~ 


2 to manipulation. For every pound of whey protein sold as 


3 skim whey powder, another six pounds are sold as whey 


4 protein concentrate in all its forms. 


5 The best of all worlds for a plant making whey 


6 protein concentrate is to have a high make allowance for 


7 sweet whey powder and a low sweet whey powder price 


8 ideally below the make allowance amount. Under these 


9 conditions and without a snubber at zero, producers will 


10 be subsidizing all whey product production. Not only will 


11 the sweet whey powder plant be getting the full make 


12 allowance for their product; every whey protein 


13 concentrate plant will be getting its whey at a negative 


14 price, as in less than zero. In this situation there is 


15 little incentive to become efficient in processing sweet 


16 whey -- skim whey powder, nor in selling it aggressively. 


17 The combination of using nonfat dry milk costs for the 


18 basis of costing and the western whey price reports for 


19 value and a snubber at zero will combine to remove the 


20 temptation to manipulate and, more importantly, leave in 


21 place the incentive to innovate. 


22 Milk Producers Council's alternative proposal for 


23 this hearing contained a suggestion to add whey protein 


24 concentrate to the 4b formula. We offered this, not to 


25 enhance the value of whey, but to address the concerns 
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1 expressed in the Dairy Institute's petition that skim whey 


2 powder production is not broadly representative of 


3 California whey usage and that dry whey prices are not 


4 well correlated with other whey products. We were fooled 


5 by the clever phraseology of the Dairy Institute's 


6 petition and too easily impressed by the Department's 


7 statistical analysis. Our intent, as stated above, is not 


8 to greatly enhance the value of whey in the current 


9 formula. We find it to be at a sensible level now. The 


10 cost factor we proposed, while not unreasonable for a 


11 large specialized whey protein concentrate plant,' does not 


12 seem to fit the conditions here in California. 


13 Particularly troublesome is how the -- how to account for 


14 the added cost of handling the lactose permeate. That 


15 being said, if the only other option for us is removal 0= 
16 the whey factor from the 4b formula, we would support 


17 adding Whey Protein Concentrate 34 with a manufacturing 


18 cost allowance that is calculated to have made whey 


19 pricing neutral over the past five years. 


20 In summary on the whey issues/ MPC urges the 


21 Department to leave in place the whey value portion of 


22 4b formula, to continue to base that price on the value 


23 skim whey powder, to apply a manufacturing cost in that 


the 


of 


24 formula that is based on the manufacturing costs of nonfat 


25 dry milk in plants of the size that that cheese plant 
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1 would have had if they had dried all their whey plus the 


2 added costs of drying whey and, last but not least, that 


3 the whey value be snubbed at zero. 


4 HEARING OFFICER KRUG: The witnesses, if I may 


5 interrupt, you have about ~~ a little over two minutes 


6 left of your allotted time. I see that you have about 


233 


"7 another three pages of your testimony, which is in another 


8 section. Would you like to summarize now, use your two 


9 and half minutes to finish up, corne back later. 


10 leave it to you. 


r'll 


11 MR. VAN DAM: I think we'd prefer coming back 


12 later. This stuff doesn't summarize well. 


13 HEARING OFFICER KRUG: That's fine. 


14 At this time does any of the panel members have 


15 questions for the witnesses? 


16 Mr. Gossard? 


l7 


18 


19 


20 


21 "no"? 


22 


AGRICULTURE ECONOMIST GOSSARD: 


HEARING OFFICER KRUG: Ms. Reed? 


SUPERVISING AUDITOR REED: No. 


(Shakes head.) 


HEARING OFFICER KRUG: Mr. Gossard, that's a 


AGRICULTURE ECONOMIST GOSSARD: Yes. I'll 


23 reserve questions till they complete their entire 


24 testimony. 


25 HEARING OFFICER KRUG: Okay. Thank you. 
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2 


3 


4 


5 


6 


7 


8 much. 


Ms. Reed? 


SUPERVISING AUDITOR REED: No, I don't. 


HEARING OFFICER KRUG: Ms. Gates? 


RESEARCH MANAGER II GATES: No. 


HEARING OFFICER KRUG: Mr. Ikari? 


DAIRY MARKETING BRANCH CHIEF IKARI: No. 


HEARING OFFICER KRUG: Okay. Thank you very 
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9 Just so we don't forget later, would you like the 


10 opportunity to present a post-hearing brief? 


11 


12 


13 granted. 


14 


15 


16 one. 


17 


18 


MR. VANDEN HEUVEL: Yes, we would. 


HEARING OFFICER KRUG: And that request is 


MR. VAN DAM: Thank you for the water. 


DAIRY MARKETING BRANCH CHIEF IKARI: The last 


MR. VAN DAM: Saved my life. 


HEARING OFFICER KRUG: And the final alternative 


19 proposal will be presented by Land O'Lakes now. 


20 Will the representatives of Land O'Lakes please 


21 approach. 


22 


23 ready? 


24 


25 


Okay. Are the representatives of Land O'Lakes 


MR. WEGNER: We are. 


HEARING OFFICER KRUG: Okay. Will you please 
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1 state your full names and spell your last name the record. 


2 


3 


MR. WEGNER: My name's Torn Wegner W-e-g-n-e-r. 


DR. GRUEBELE: My name is James Gruebele 


4 G-r-u-e-b-e-l-e. 


5 HEARING OFFICER KRUG: Mr. Wegner, do you swear 


6 or affirm to tell the truth? 


7 


8 


MR. WEGNER: I do. 


HEARING OFFICER KRUG: Mr. Gruebele, do you swear 


9 or affirm to tell the truth? 


10 


11 


DR. GRUEBELE: I do. 


HEARING OFFICER KRUG: Are you both representing 


12 Land Q'Lakes at this hearing today? 


13 


14 


15 


DR. GRUEBELE: Yes. 


MR. WEGNER: We are. 


HEARING OFFICER KRUG: Do you have any written 


16 statements or other things that you would like entered 


17 into the record at this time? 


18 MR. WEGNER: I do. The statement that's been 


19 handed to you previously. 


20 HEARING OFFICER KRUG: Okay. I have a document 


21 here labeled "Consolidated Public Hearing to Consider 


22 Amendments - Testimony of Tom Wegner, June 1st, 2006." It 


23 will be labeled Exhibit 62 and is now admitted into the 


24 record. 


25 (Thereupon the above-referred document was 
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marked as Exhibit 62.) 1 


2 HEARING OFFICER KRUG: You may proceed with your 


3 testimony. 


4 MR. WEGNER: Thank you. 


5 Mr. Hearing Officer and members of the panel, my 


6 name is Tom Wegner and 11m here to testify on behalf of 


7 Land Q'Lakes. My business address is 4001 Lexington 


8 Avenue North, Arden Hills, Minnesota. My current title is 


9 Director of Economics and Dairy Policy. We want to thank 


10 the Department for promptly calling this hearing to 


11 address these issues of critical importance to all of our 


12 dairy producer members. 


13 Land O'Lakes is a dairy cooperative with over 


14 3 1 300 dairy farmer member-owners. The cooperative has a 


15 national membership base whose members are pooled in a 


16 California State Program and six different federal orders. 


17 Land O'Lakes members own and operate several 


18 cheese, butter powder and value added plants in the Upper 


19 Midwest, East and California. Currently our 275 


20 California member-owners supply us with over 15 million 


21 pounds of milk per day that are processed at our plants in 


22 Tulare and Orland. 


23 I'm here to testify in support of our alternative 


24 proposal filed with the Department on April 27th, 2006, 


25 involving the whey portion of the Class 4b formula. 
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1 10L supports increasing the whey make allowance 


2 to the level reported in the COFA cost study, adjusting 


3 the allowance with updated energy and labor costs from the 


4 period January 2005 through September 2005 and adding a 


5 variable component based on the prevailing whey market 


6 price. 


7 Land O'Lakes believes that the whey study 


8 conducted by COFA is valid and the results should be used 


9 to adjust the whey make allowance from 20 cents to a base 


10 of 27.42 cents. After the last hearing the Department 


11 chose to raise the make allowance for whey from 17 cents 


12 to 20 cents even though the cost study prepared for the 


13 hearing revealed that the adjustment should have been much 


14 larger. 


15 The inadequacy of this 20 cent make allowance for 


16 whey has been further exacerbated by the fact that prices 


17 for whey protein concentrates have declined while whey 


18 markets strengthened. 


19 Currently the Class 4b formula reflects whey; 


20 but, in fact, a much larger proportion of the whey stream 


21 is converted into whey protein concentrates. This has 


22 been particularly problematic this year because of the 


23 general strength in the whey markets while whey protein 


24 concentrate prices, including WPC with 80 percent protein, 


25 have been weaker. 
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1 Additionally, we propose that this whey make 


2 allowance be variable and change as the whey market price 


3 rises or falls. When the western dry whey price as 


4 reported by dairy market news exceeds 27.42 cents, the 


5 whey make allowance would be adjusted upward by adding 50 


6 percent of the difference between the whey market price 


7 and 27.42 cents. But when the whey market falls below 


8 27.42 cents, the whey make allowance would be adjusted 


9 downward by the same 50 percent factor. 


10 Simply, when the whey market is above 27.42 cents 


11 both the producers and cheese plants share in the game. 


12 By contrast, when whey markets fall below the base make 


13 allowance of 27.42 cents, both the producers and cheese 


14 plants would share in the loss. 


15 The formal plan would be as follows. And I've 


16 listed the sections with the language here. I'm not going 


17 the read those specifically because they're quite clear 


18 from the pros. 


19 Unless the whey make allowance is adjusted to 


20 reflect the weighted average cost for whey reported in the 


21 CDFA study, updated for the changes in energy labor costs 


22 from January 2005 through September 2005 and adjusted for 


23 monthly changes in the whey price, Land O'Lakes recommends 


24 completely eliminating a whey factor from the Class 4b 


25 formula. 
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1 In this next paragraph I'm making several small 


2 adjustments to the wording. And I'll explicitly note that 


3 in my post-hearing brief if I'm granted permission to 


4 submit one. 


5 Land O'Lakes supports adjusting the make 


6 allowance for cheese and powder based upon CDFA adjusted 


7 111leighted average costs including the energy and labor 


8 updates for the period January 2005 through September 2005 


9 for cheese and nonfat dry milk powder. Land O'Lakes 


10 recommends a change in the price adjusters for butter and 


11 cheese based upon audited survey results by CDFA. We 


12 recommend the price adjuster of 1.68 cents for butter and 


13 a price adjuster of 2.52 cents for cheese. On make 


14 allowances we support a continued make allowance of 15.6 


l5 cents for butter, an adjustment in the make allowance to 


16 15.91 for powder, and an adjustment in the make allowance 


17 to 17.91 cents per pound for cheese. 


18 Land 01Lakes participated in the Federal Milk 


19 Marketing Order hearing held in January 2006 to consider 


20 changes in the make allowance used -- make allowances used 


21 in the Class 3 and Class 4 formulas. We supported changes 


22 to update the make allowances for cheese, butter, powder 


23 and whey on an expedited basis. Many cooperatives and 


24 proprietary firms from across the U.S. participated and 


25 testified in support of updating the Federal Order make 
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1 allowances. 


2 At this time the USDA has not yet issued their 


3 decision on the January 2006 hearing, but we anticipate 
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4 and are hopeful that the USDA will release their decision 


5 soon. We cannot predict what changes, if any, USDA will 


6 recommend be made in the Class 3 and 4 formulas. But 


7 there is a strong likelihood that their could be 


8 significant adjustments in the make allowances for cheese 


9 and other dairy products. 


10 Capacity issues: 


11 As you well know, California milk production has 


12 been increasing very rapidly. February 2006 milk 


13 production increased by 6.7 percent and March production 


14 increased 6.2 percent over 2005 levels. The production 


15 increase in these two months alone is enough to fill a 6 


16 million pound per day plant. 


l7 With this volume increase, it is not surprising 


18 to find that the state's plant capacity is being 


19 pressured. We have heard reports of distressed milk 


20 getting dumped because of plants being too full to process 


21 the milk. 


22 The relatively knew CPI plant is operating at 


23 full capacity. The same appears to be true for the new 


24 Leprino plant in Lemoore. 


25 Loss of plant capacity: 
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1 Meanwhile, there has been a loss of plant 


2 capacity in California. The recent plant closings 


3 include: 
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4 In 2005, the Gustine plant that handled 30 loads 


5 per day closed. 


6 In 2004, the DFA plant that handled 20 loads per 


7 day closed. 


8 In 2003, the Sorrento plant that handled 32 loads 


9 per day closed. 


10 And in 2002, the Suprema plant that handled 26 


11 loads per day closed. 


12 The total plant capacity lost amounts to 108 


13 loads her day or about 5.5 million pounds of milk per day. 


14 This is roughly the capacity of the cpr plant Tulare. 


15 This volume of lost plant capacity is significant in light 


16 of the continued growth of California's milk supply. Any 


17 additional loss in plant capacity would put more stress on 


18 the milk processing sector. 


19 Without a significant adjustment in the make 


20 allowances, including whey, it would not be surprising to 


21 observe further decreases in plant capacity in California. 


22 Equity issues: 


23 As a result of these inadequate make allowances, 


24 Land O'Lakes producers are not earning a reasonable return 


25 on their invested capital, and have in fact incurred 
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1 losses on their invested capital. 


2 By way of contrast, producers, either independent 


3 producers or producers that belong to a captive 


4 cooperative or producers who belong to a cooperative that 


5 have not invested in cheese operations, have benefited at 


6 the expense of Land O'Lakes members who have made a 


7 significant investment in a new cheese plant. 


8 To highlight, the addition of the whey factor in 


9 the Class 4b formula has been costly to Land O'Lakes. The 


10 accompanying chart, which is at the end of the testimony 


11 labeled Attachment A, shows the disparity in the 


12 distribution of benefits from the increased Class 4b 


13 prices to Land O'Lakes producers and producers outside of 


14 Land O'Lakes. The share of the benefits from the 


15 increased Class 4b prices going to producers outside of 


16 Land O'Lakes far exceeds the share of the benefits to Land 


17 O'Lakes producers. This chart does not show the cost to 


18 Land O'Lakes producers due to inadequate or even negative 


19 returns on the huge investment in a new cheese operation. 


20 Land O'Lakes members -- excuse me -- Land O'Lakes 


21 member-owners took the financial risk of building a new 


22 modern cheese facility in California. We realized the 


23 risks involved in building a new plant, including product 


24 quality, start-up problems, running at less than full 


25 capacity, and other operational challenges. 
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1 But in our case, there turned out to be 


2 significant risk associated with the change in the Class 


3 4b formula involving the addition of a whey factor. The 


4 addition of the whey factor has increased the cost of 


5 milk. 


6 When Land O'Lakes made the decision to build a 


7 new cheese plant the whey factor was not included in the 


8 Class 4b formula. However, the addition of the whey 


9 factor had a direct impact on the return on investment. 


10 The addition of the whey factor combined with inadequate 


11 make allowances led directly to inadequate returns on 


12 investment from our new cheese operations and losses 


13 experienced by Land Q'Lakes members. This change in the 


14 ground rules for the Class 4b formula has had a direct 


15 impact on all of California's cheese plants. 
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16 Land Q'Lakes not only processes its own producer 


17 members' milk, but also receives and processes milk from 


18 non-member producers. As such, Land Q'Lakes is performing 


19 an important balancing function in the state. 


20 Still another equity issue is that the current 


21 make allowances and formulas for Class 4a and Class 4b 


22 milk result in unbalanced returns. The returns on 


23 investment for Land Q'Lakes butter and powder operations 


24 are clearly much higher than for cheese operations. This 


25 raises significant questions about the direction of the 
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1 future investments in new plant operations in California. 


2 Will this imbalance lead to a shift from cheese 


3 to butter and powder in California? 


4 Federal Order Cheese Operations versus California 


5 Cheese Operations: 


6 As mentioned earlier, USDA has not yet issued 


7 their decision on Federal Order make allowances. Based on 


8 the hearing record and the overwhelming support from the 


9 proponents, there is a very strong likelihood that the 


10 Class 3 and Class 4 prices in Federal Order markets will 


11 be lower than they are now. This will make California 


12 cheese plants even less competitive than is currently the 


13 case. Not only that, cheese plants in Federal Order 


14 markets can depool, an option not available to California 


15 cheese plants. 


16 Additionally, California manufacturing plants 


17 face different and sometimes higher level operating costs 


18 than costs faced by plants in other states. 


19 Environmental, labor, transportation, and energy costs are 


20 all areas where the Upper Midwest operations may have a 


21 significant cost advantage over manufacturing operations 


22 in California. The challenges associated with the 


23 construction of a new plant, such as obtaining permits, is 


24 likely more costly in California than for constructing a 


25 similar operation in other states. 
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1 We have stated previously that handlers whose 


2 milk is depooled do not have to share the Class III 


3 revenue with other producers. This cannot be done in the 


4 same way in California. Our testimony at the January 


5 31st, 2005, hearing clearly identified the positive 


6 benefits of depooling by cheese plants in Federal Order 


7 markets. The ability to depool provides cheese plants in 


8 federal Order markets a significant advantage over 


9 California cheese plants. In light of these advantages, 


10 we were not surprised to observe that Hilmar recently 


11 chose to build their new cheese plant in Texas over 


12 California and that Glanbia chose to build in New Mexico 


13 over California. 


14 Conclusions and summary: 


15 To conclude, Land O'Lakes recommends the removal 


16 of the whey factor in the Class 4b formula if, as a result 


17 of this hearing, the cheese formula includes a whey 


18 snubber or if there's a failure to adjust the whey make 


19 allowance to reflect a cost justified value. In other 


20 words, if the whey factor were removed, whey would have no 


21 impact in the Class 4b formula regardless of the price of 


22 whey. 


23 To restate, Land O'Lakes recommends using a whey 


24 factor only if the whey make allowance is adjusted on a 


25 cost justified basis and no snubber is implemented. 
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1 Land Q'Lakes manufactures butter, powder and 


2 cheese. Our recent experience within the California State 


3 Program is that the net returns for better and powder are 


4 significantly higher than for cheese. Land O'Lakes is 


5 urging the Department to reflect a balanced approach. The 


6 returns on investment for cheese and for butter powder 


7 operations should be very similar and both need to be 


8 adequate based on economic factors within the marketplace. 


9 Based upon our experience at Land O'Lakes, that is not the 


10 case today. Returns on butter powder operations are 


11 clearly superior to returns on cheese. 


12 Currently, California's manufacturing plants are 


13 operating at full capacity to process the continued growth 


14 in milk production. If long-term returns to producers' 


15 investments in cheese plants do not improve, more cheese 


16 plants may cease operations, putting even more stress on 


17 the remaining plants. 


18 Several proposals emphasize short-term 


19 enhancement of producer returns. Land O'Lakes urges the 


20 Department to consider producers' long-term returns as 


21 well. Ironically by further reducing long~term returns to 


22 manufacturing plants, the Department risks losing more 


23 manufacturing capacity, which could lead to even lower 


24 short-term producer returns as milk ends up being dumped 


25 or shipped out of state and sold at distressed milk 
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1 prices. 


2 This concludes my testimony. And I would like 


3 the opportunity to file a post-hearing brief. 


4 Thank you. 


5 HEARING OFFICER KRUG: Your request to file a 


6 post-hearing brief is granted . 


. 7 Do we have any questions for the witnesses from 


8 the panel? 


9 Mr. Gossard? 


10 AGRICULTURE ECONOMIST GOSSARD: How was your 


11 testimony developed and approved by Land O'Lakes? 


12 MR. WEGNER: It has been reviewed by our Senior 


13 Vice President Alan Pierson, shared with our California 


14 members and board, shared within the management of Land 


15 O'Lakes. 
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16 AGRICULTURE ECONOMIST GOSSARD: Did Land O'Lakes 


17 experience any problem with an inability to process all 


18 its members' milk any time this year? In Land O'Lakes 


19 operations in California, I should specify. 


20 MR. WEGNER: We've been able to process all of 


21 our members' milk in California, as I understand it. 


22 DAIRY MARKETING BRANCH CHIEF IKARI: Let me ask a 


23 follow-up question to that. 


24 How close have you come to reaching maximum 


25 capacity? 
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1 DR. GRUEBELE: My understanding that plants are 


2 relatively full at Tulare and Orland. But we are also 


3 applying outside milk. And that is also included. In 
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4 other words we're handling not only our own members' milk, 


5 but outside producer-members -- non-members as well. And 


6 a first call would be to reduce some of the non-member 


7 milk if we had a problem converting our own 


8 producer-member milk into products. 


9 DAIRY MARKETING BRANCH CHIEF IKARI: So if we had 


10 a surplus situation in a given month, could Land O'Lakes 


11 California operations handle it? What's your ability 


12 to--


13 DR. GRUEBELE: Are you talking about our own 


14 producer milk? 


15 


16 


17 


DAIRY MARKETING BRANCH CHIEF IKARI: No. 


DR. GRUEBELE: Well, I 


DAIRY MARKETING BRANCH CHIEF IKARI: Surplus 


18 production beyond your supply, how much could you provide 


19 in terms of providing capacity to handle that? 


20 DR. GRUEBELE: We're just about at full -- I mea~ 


21 we're operating full capacity now, relatively speaking. 


22 


23 


24 


DAIRY MARKETING BRANCH CHIEF IKARI: Okay. 


DR. GRUEBELE: So the answer is no more. 


HEARING OFFICER KRUG: Any additional questions 


25 for the witnesses? 
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1 AGRICULTURE ECONOMIST GOSSARD: Yes. You 


2 mentioned the advantage that processors have in Federal 


3 Orders where they can depool. An earlier witness spoke to 


4 changes in some of the Federal Orders regarding depooling. 


5 What, if anything, will this do to the advantage of cheese 


6 plants in Federal Orders? 


7 MR. WEGNER: Well, the decision is in the 


8 recommended status right now. And as I understand it, 


9 it's limiting the amount of milk that can be pooled after 


10 you have depooled, so that it's the monthly change. I 


11 think in most of the orders the Central, the 


12 Eastern -- yeah, the Central, the Upper Midwest -- and 


13 then I can't remember which -- it's ODe that's further 


1~ east -- the varying amounts are as much as 25 percent -


IS or 125 percent of the previous month can be pooled again. 


16 So yould be allowed essentially to depool 20 percent and 


17 not have any loss in pooling opportunity the next month. 


18 I donlt speak as an expert in that. lid suggest 


19 you check in with the Department of dairy programs to get 


20 those decisions a little bit more clearly stated. They 


21 will have an impact on the depooling activity though in 


22 those three orders. 


23 


24 


AGRICULTURE ECONOMIST GOSSARD: Thank you. 


HEARING OFFICER KRUG: Ms. Reed, do you have any 


25 questions for the witnesses? 
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SUPERVISING AUDITOR REED: No, I don't. 


HEARING OFFICER KRUG: Ms. Gates? 


RESEARCH MANAGER II GATES: Yes, I do. 


r just have ODe question. On page 6 of your 


5 testimony you speak to the net returns for butter and 


6 powder are significantly higher than for cheese in 
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7 California. And with your proposal you're talking about, 


8 you know, the cost increasing from the 20 cents to the 


9 27.42. Is that what you're explaining as the difference 


10 in the cost or the returns? Is it just to the whey factor 


11 or are there other 


12 MR. WEGNER: I think it's to the cheese 


13 business in -- the cheese -- how do you say? -- the cheese 


14 complex in general, the byproduct being whey. The 


15 byproduct being whey, it's combined. It's definitely the 


16 cheese and the whey. 


17 RESEARCH MANAGER II GATES: Okay. But your 


18 proposal only spoke to the whey piece of it 


19 


20 


21 


MR. WEGNER: Correct. 


RESEARCH MANAGER II GATES: -- not the cost -


MR. WEGNER: It spoke to the make allowance, 


22 yeah, adjusting the make allowance to the level of --


23 


24 


RESEARCH MANAGER II GATES: Okay. Thank you. 


DR. GRUEBELE: The cost justified that were 


25 developed by the Department are being used for cheese as 
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2 


3 


4 


RESEARCH MANAGER II GATES: As well as whey. 


Okay. Thank you. 


DAIRY MARKETING BRANCH CHIEF IKARI: I have a 


5 question to follow up that. 


6 In that section where you talked about your 


7 returns are greater on cheese than butter and powder 


8 


9 


MR. WEGNER: The other way around. 


DAIRY MARKETING BRANCH CHIEF IKARI: 


10 I misstated that. 


I'm sorry. 


11 But how is the efficiency of your cheese 


12 operations relative to the industry -- the California 
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13 industry versus your butter powder operations relative to 


14 the rest of the California industry? 


15 MR. WEGNER: I'm unable to speak to the specifics 


16 of efficiency of both operations. Perhaps Jim can. 


17 DR. GRUEBELE: I'm not clear. Are you saying 


18 that we have a deficiency versus other cheese operations? 


19 Is that what you're suggesting or -- is that what your 


20 question was? 


21 DAIRY MARKETING BRANCH CHIEF IKARI: Well, you 


22 just said that your returns are greater for butter and 


23 powder. 


24 


25 


DR. GRUEBELE: That is a true statement. 


DAIRY MARKETING BRANCH CHIEF IKARI: My question 


PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345 







252 


1 is: Is your butter powder operation more efficient 


2 relative to the California -- you know, the balance of the 


3 California processors versus the relative position of your 


4 operations on cheese? 


5 DR. GRUEBELE: That's probably true, particularly 


6 since we have a front-end loaded cheese plant, you know, 


7 recently built, a lot of depreciation and interest. And 


8 certainly that is a consideration. Our butter and powder 


9 plants are relatively efficient relative to other plants 


10 that operate in the State of California. 


11 DAIRY MARKETING BRANCH CHIEF IKARI: Okay. On 


12 page 3 you indicated your position on the various butter 


13 and cheese -- I want the say, your price adjuster and a 


14 whole bunch of things in terms of make allowance. But I 


15 didn't really see, and perhaps you could file in your 


16 post-hearing brief, the rationale in how you got there. I 


17 see what you're recommending. But I didn't really 


18 understand what was your rationale for arriving at those 


19 points. 


20 DR. GRUEBELE: We will certainly do that in 


21 post-hearing brief elaborate on -- I assume you're talking 


22 about the make allowance adjustments in cheese and powder 


23 and also the --


24 DAIRY MARKETING BRANCH CHIEF IKARI: Yes, the 


25 fourth paragraph down where you have --
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2 adjuster? 


3 


4 


DR. GRUEBELE: -- recommendation for the price 


DAIRY MARKETING BRANCH CHIEF IKARI: Yes. 


DR. GROEBELE: We could elaborate in the 


5 post-hearing brief on --


6 DAIRY MARKETING BRANCH CHIEF IKARI: On Page 3, 


7 your fourth paragraph, yes. 


8 


9 


DR. GROEBELE: We understand. 


DAIRY MARKETING BRANCH CHIEF IKARI: Okay And 


10 then on page 5 you also talk about you do re~eive 


11 non-member milk. And I wondered if you could provide us 


12 with information as to the relative volume of non-member 


13 milk that your plant receives. 


14 DR. GROEBELE: We could do that in post-hearing 
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15 brief. I don't have those numbers here directly at hand. 


16 


17 


DAIRY MARKETING BRANCH CHIEF IKARI: Thank you. 


HEARING OFFICER KROG: Are there any additional 


18 questions for these witnesses? 


19 Okay. The witnesses are excused. Thank you very 


20 much for your testimony. 


21 At this time we'll just take a quick five-minute 


22 break. 


23 (Thereupon a recess was taken.) 


24 HEARING OFFICER KROG: All right. Could everyone 


25 return to your seats. We're about to reconvene. 
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1 The day's getting late. So if we could move 


2 along l we can get a little bit more done. 


3 If the people in the back would please find your 


4 seats. Thank you very much. 


S Now is the portion of the hearing where we 


6 typically go into statements -- or public testimony. 


7 However, we have recently received three additional pieces 


8 of written testimony that will be entered into the record 


9 by the Department's witness, Ms. Cheryl Gilbertson. 


10 Could you please proceed. 


11 STAFF ANALYST GILBERTSON: I have three 


12 documents. One dated May 24th/ from the Center on Race, 


13 Poverty & the Environment. A second dated May 11th, '06, 


14 from Sacchetti & Silva Dairy. And a third dated March 


15 31st, from Circle H Dairy Ranch! Incorporated. 


16 HEARING OFFICER KRUG: Thank you very much, Ms. 


17 Gilbertson. If you'll present those, I will mark them and 


18 admit them into the record. And we will have copies of 


19 those letters shortly, certainly by the end of today's 


20 session. 


21 Thank you. 


22 Okay. The letter from the Center on Race, 


23 Poverty & the Environment is labeled Exhibit No. 63, and 


24 it is admitted into the record at this time. 


25 (Thereupon the above-referred document was 
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marked as Exhibit 63.) 


HEARING OFFICER KRUG: The letter from Bacchetti 


3 & Silva Dairy is labeled Exhibit No. 64, and it is 


4 admitted into the record at this time. 


5 (Thereupon the above-referred document was 


6 marked as Exhibit 64.) 


7 HEARING OFFICER KRUG: And the letter from Circle 


8 H Dairy Ranch, signed by Margo Souza, is labeled Exhibit 


9 No. 65, and it's now admitted into the record. 


10 (Thereupon the above-referred document was 


11 marked as Exhibit 65.) 


12 HEARING OFFICER KRUG: We'll now proceed with the 


13 public testimony section of this hearing. 


14 And our first witness is a Benjamin Yale. 


15 Mr. Yale, will you please come forward. 


16 Okay. Mr. Yale, will you please state your full 


17 name and spell your last name for the record. 


18 MR. YALE: It's Benjamin F. Yale. And it's 


19 spelled Y-a-l-e. 


20 HEARING OFFICER KRUG: Mr. Yale, do you swear or 


21 affirm to tell the truth? 


22 


23 


MR. YALE: Yes, I do. 


HEARING OFFICER KRUG: Are you representing any 


24 organization today? 


25 MR. YALE: I'm here on behalf of Select Milk 
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1 this operation, even though it's one piece of property one 


2 building. Any thoughts there? 


3 MR. GHILARDUCCI: I wouldn't have any answers on 


4 that with this. 


5 PANEL MEMBER SHIPPLEHOUTE: Maybe think about 


6 that and address that in your post-hearing brief. Thank 


7 you. 


8 HEARING OFFICER LOYER: Well, hearing no further 


9 questions from the panel, we're going to go ahead and 


10 adjourn for lunch. See everybody back here at 12:30. And 


11 so we are off the record. 


12 (Thereupon a lunch recess was taken.) 


13 HEARING OFFICER LOYER: The hearing will now come 


14 to order. 


15 Once again, please turn off your cell phones or 


16 set them to vibrate. And we are going back on the record. 


17 


18 


The next to testify is Land O'Lakes. 


I'm marking the Land Q'Lakes exhibit Tom Wegner 


19 as Exhibit 53. 


20 


21 


(Exhibit marked.) 


HEARING OFFICER LOYER: Okay. Mr. Wegner, would 


22 you please state and spell your name for the record. 


23 


24 


MR. WEGNER: I'm Torn Wegner, T-o-m, W-e-g-n-e-r. 


HEARING OFFICER LOYER: Okay. And, sir, do you 


25 promise to tell the truth, the whole truth, and nothing 
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2 


3 


MR. WEGNER: I do. 


HEARING OFFICER LOYER: And are you testifying 


4 today on behalf of an organization, just for the record? 


5 MR. WEGNER: Yes, I'm testifying on behalf of 


6 Land O'Lakes, Inc. And our directors have -- western 


7 directors have reviewed our position and support it. 


8 


9 


10 


HEARING OFFICER LOYER: Okay. Thank you. 


You may proceed. 


MR. WEGNER: Ms. Hearing Officer and members of 
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11 the panel. My name is Tom Wegner and I'm here to testify 


12 on behalf of Land O'Lakes. My business address is 4001 


13 Lexington Avenue North, Arden Hills, Minnesota. My 


14 current title is Director of Economics and Dairy Policy. 


15 We thank the Department for promptly calling this hearing 


16 to address these issues of critical importance to all of 


17 our dairy producer members. 


18 Land O'Lakes is a dairy cooperative with 3,100 


19 dairy farmer member-owners. The cooperative has a 


20 national membership base, whose members are pooled on the 


21 California State Program and six different federal orders. 


22 Land O'Lakes members own and operate several 


23 cheese, butter powder, and value-added plants in the upper 


24 Midwest, East, and California. Currently, our 275 


25 California member-owners supply us with over 16 million 
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2 and Orland plants. 
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3 Land O'Lakes is very concerned about the apparent 


4 lack of manufacturing capacity in California and believes 


5 that the Department needs to make changes to the Class 4a 


6 and 4b formulas to encourage investment in the development 


7 of additional manufacturing capacity in the state. 


8 I'm here to testify in support of our alternative 


9 proposal filed with the Department on September 25th, 


10 2007, involving the make allowances and/or prize adjusters 


11 for butter, nonfat dry milk, cheese, whey based upon the 


12 weighted average of cost information and other data 


13 supplied by the Department. 


14 Proposal summary. Regarding the 4a formula, LOL 


15 recommends that the Department maintain the current butter 


16 make allowance of 15.6 cents per pound. Concerning the 


17 price adjuster on butter, we recommend that the Department 


18 use the simple difference between the Chicago Mercantile 


19 Exchange butter price and the prices received by 


20 California processors for twelve months ending August 


21 2007. We recommend increasing the f.o.b. price adjuster 


22 for butter from the current level of 1.68 cents to 2.8 


23 cents. 


24 For nonfat dry milk, Land O'Lakes recommends that 


25 the make allowance be increased from the current 16 cents 


PETERS SHORTHAND REPORTING CORPORATION (916) 362-2345 







105 


1 per pound to 16.64 cents per pound, which matches the 


2 weighted average manufacturing costs for nonfat dry milk 


3 in the most recent CDFA cost survey. 


4 Regarding the 4b formula, LOL recommends the 


5 Department increase the cheese make allowance from 17.8 


6 cents to 19.88 cents, reflecting the weighted average 


7 manufacturing cost for cheese from the most recent CDFA 


8 cost survey. We recommend no changes in the f.o.b. price 


9 adjuster for cheese since the f.o.b. price adjuster 


10 matches the most current 24-month difference between the 


11 CME price and the price that's received by California 


12 cheese plants. 


13 We recommend that the dry whey make allowance be 


14 based upon the difference between the current dry whey 


15 make allowance and the current make allowance for nonfat 


16 dry milk. The current difference between the two make 


17 allowances is 10.7 cents (26.7 cents whey make allowance 


18 minus 16 cents nonfat dry make allowance equals 10.7 


19 cents). We recommend that this 10.7 cent difference get 


20 added directly to the weighted average manufacturing cost 


21 for nonfat dry milk of 16.64 cents to arrive at the 


22 recommended whey make allowance of 27.34 cents per pound. 


23 We have observed that the costs of manufacturing 


24 nonfat dry milk and dry whey have increased as costs 


25 common to both processes have risen. Some of these common 
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2 stated earlier, we recommend increasing the nonfat dry 


3 make allowance to 16.64 cents per pound, matching the 


4 weighted average manufacturing costs for nonfat dry milk 


106 


5 in the host recent CDFA survey. We further recommend that 


6 the Department use the difference that currently exists 


7 between the make allowances for dry whey and nonfat dry 


8 milk, amounting to 10.7 cent per pound, and apply that 


9 difference to the recommended make allowance for nonfat 


10 dry milk of 16.64 cents, to arrive at the recommended whey 


11 make allowance of 27.34 cents per pound, an increase of 


12 .64 cents per pound. 


13 And the specific changes and proposed language, I 


14 will not read through. There they are for the record. 


15 Justification for the proposal. According to 


16 departmental data, the current make allowance for butter 


17 of 15~6 cents covered the total operating costs, including 


18 a 6.48 percent ROI, of nearly two-thirds of the butter 


19 manufactured in California during 2006~ Specifically, a 


20 make allowance of 15 cents covered 58 percent and a make 


21 allowance of 16 cents would cover 61 percent of the butter 


22 manufactured. Land O'Lakes feels that covering roughly 60 


23 percent of butter processed with the current make 


24 allowance of 15.6 cents is adequate and consistent with 


25 previous departmental decisions~ 
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1 By way of contrast, the current make allowance 


2 for nonfat dry milk of 16 cents covered only 28 percent of 


3 the nonfat dry milk processed in California during 2006. 


4 Increasing the nonfat dry milk make allowance to 16~64 


5 cents matches the weighted average cost for nonfat dry 


6 milk in the most recent CDFA cost survey and will increase 


7 the volume coverage to a more acceptable level that is 


8 consistent with previous departmental decisions. 


9 According to the Department's data, the current 


10 cheese make allowance of 17.8 cents did not cover the 


11 total costs of any cheese plants in California during 


12 2006. Increasing the cheese make allowance to 19.88 cents 


13 would have covered just under two-thirds of the cheese 


14 processed in California. This level of coverage is 


15 consistent with previous decisions of the Department. 


16 The Department also provided information about 


17 the approximate return on investment to cheese plants 


18 under various possible cheese make allowances. Under the 


19 current cheese make allowance of 17.8 cents, cheese plants 


20 earn a return on investment of a negative 8.64 percent. 


21 Clearly, the current levels of the cheese make allowance 


22 do not provide adequate financial incentives for 


23 cooperative cheese processors and their member investors 


24 or proprietary operators to continue running their plants, 


25 much less invest in new or expanded ones. Land O'Lakes 
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2 allowance at 19.88 cents to improve the return on 


3 investment from operating a cheese plant. 
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4 The department could not provide estimates of the 


5 volume covered under different cost allowances of 


6 manufacturing dry way due to confidentiality constraints. 


7 They did provide data revealing that under the current dry 


8 whey make allowance of 26.7 cents, the approximate return 


9 on investment for dry whey powder plants was less than 


10 4.05. Increasing the whey make allowance to 27.34 cents 


11 per pound would have only increased the ROI to dry whey 


12 plants to 5.41 percent. 


13 Neither the ROI from the processing of dry whey 


14 powder, nor the ROI on the processing of cheese resulting 


15 from adoption of our two proposals will guarantee future 


16 investments in cheese plants or whey processing 


17 facilities. But the updated make allowance should provide 


18 some immediate and much needed financial relief to all 


19 cheese plants regardless of size. 


20 As stated previously, we observed that the costs 


21 of manufacturing nonfat dry milk and dry whey both 


22 increase as costs common to both processes rise. Some of 


23 these common costs include energy, bagging, labor, et 


24 cetera. We propose that the Department use the 


25 established difference between the make allowances for dry 
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1 way and nonfat dry milk that currently exist, amounting to 


2 10.7 cents per pound, and apply that difference to the 


3 recommended make allowance for nonfat dry milk of 16.64 


4 cents to arrive at the proposed whey make allowance of 


5 27.34 cents per pound. 


6 LOL understands that the Department will no 


7 longer have the ability to report a weighted average cost 


8 for dry whey powder since the number of plants reporting 


9 will drop to two, thereby preventing the Department from 


10 releasing any cost data publicly. We propose this method 


11 of calculating the dry whey make allowance to allow the 


12 Department some additional time to analyze how to estimate 


13 the cost of processing dry whey since the number of plants 


14 participating in the survey may prevent them from 


15 publishing a cost of production figure. Perhaps the 


16 Department may want to consider using the percentage 


17 increase in nonfat dry milk processing costs or a form of 


18 indexing to update the whey make allowance. 


19 To clarify, our current proposal would add 10.7 


20 cents to the powder make allowance to arrive at a make 


21 allowance for whey. Assuming that the Department adopted 


22 our proposed increase in the make allowance for powder and 


23 for whey as a result of this hearing, then with an 


24 indexing approach we would expect, as a result of future 


25 hearings, that the absolute difference between the powder 
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1 make allowance and the whey make allowance of 10.7 cents 


2 would become larger as time goes on. Such a result would 


3 make economic sense because of the fact that more water 


4 has to be removed from whey than from skim to make powder. 


S We are confident that the Department will develop an 


6 alternative method of calculating an appropriate value for 


7 dry whey in the 4b formula. 


8 Capacity issue. As you know, California milk 


9 production has been increasing rapidly in 2007. Through 


10 August 2007, milk production has increased 4.7 percent 


11 over 2006. If we project that milk growth for the entire 


12 2007 calendar year, we'll have added roughly four billion 


13 pounds of additional milk. On a daily basis, this 


14 increase amounts to about five million pounds per day, 


15 which nearly equals the initial capacity of the new CDr 


16 plant. 


17 With this volume increase, it is not surprising 


18 to find that the state's plant capacity is being 


19 pressured. We have heard reports of distressed milk 


20 getting dumped because of plants being too full to process 


21 the additional milk. 


22 Loss of cheese plant capacity. Meanwhile, there 


23 has been a loss of cheese plant capacity in California. 


24 The list of plant closings and recently announced plans 


25 for closing include: 
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1 In 2002, the Suprema plant, that handled 26 loads 


2 per day, closed. 


3 In 2003, the Sorrento plant, that handled 32 


4 loads per day, closed. 


5 In 2005, the Gustine plant, that handled 30 loads 


6 per day, closed. 


7 The DFA plant, that handles 80 loads per day, is 


8 scheduled to close by early 2008. 


9 The total plant capacity lost amounts to 168 


10 loads per day or about 8.5 million pounds of milk per day. 


11 This is roughly equal to the capacity of two plants the 


12 size of the CPI plant in Tulare. This volume of lost 


13 cheese plant capacity is significant in light of the 


14 continued growth of California's milk supply. Any 


15 additional loss in plant capacity would put even more 


16 stress on the milk processing sector. The loss of 


17 additional cheese plant capacity is very possible in light 


18 of the recent default of the F&A cheese plant that 


19 receives approximately 30 loads per day. 


20 The impact of the inadequacy of the cheese make 


21 allowance has already been realized in the decisions by 


22 both Glanbia and Hilmar to build new cheese plants outside 


23 of California. These two plants, in New Mexico and Texas, 


24 would have provided California with badly needed 


25 manufacturing capacity. The industry needs a change in 
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1 policy to encourage new cheese construction in California 


2 rather than in neighboring states. 


3 Other proposals. We agree with the Dairy 


4 Institute proposals to increase the cheese make allowance 


5 to the cost-justified level of 19.88 cents, to increase 


6 the nonfat dry milk make allowance to the cost-justified 


7 level of 16.64 cents, and to increase the f.o.b. butter 


8 price adjuster to 2.8 cents per pound. 


9 We do not support the proposal of the petitioners 


10 or the Dairy Institute to completely remove the dry whey 


11 cost factor from the 4b formula. Although we understand 


12 the detrimental effect that the current dry whey cost 


13 factor has had on cheese plants, we strongly urge the 


14 Department to consider the need to balance the producer 


15 benefits from rising whey prices against the costs of 


16 rising whey prices to cheese processors. Whey clearly has 


17 value in the market, but we need a realistic and balanced 


18 approach to approximating that value in the 4b pricing 


19 formula. 


20 We oppose setting the dry whey make allowance on 


21 the nonfat dry milk make allowance plus three cents as 


22 proposed by the Alliance, the MPC, and Western United. 


23 There's no cost justification for lowering the whey make 


24 allowance to 19 cents. The resultant increase in the 4b 


25 price of 48 cents as estimated by the CDFA over the past 
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1 five years makes no sense in light of the current 


2 financial situation of California cheese plants. We need 


3 changes to increase the cheese manufacturing capacity in 


4 the state, not to discourage it. 


5 As shown above, milk production trends point to 


6 the dramatic need for additional manufacturing capacity. 


7 The Alliance, et al., proposal would strongly discourage 


8 any additional investment in new plant capacity for cheese 


9 and would seriously threaten the existing cheese 


10 manufacturing capacity_ Their proposal to maintain the 


11 current make allowance for cheddar at 17.8 cents per pound 


12 and the information provided by the Department clearly 


13 shows that zero percent of the volume is covered by the 


14 current make allowance, thereby guaranteeing a loss for 


15 cheddar operations in the state. 


16 The Department's information also shows an 


17 inadequate return on investment in whey operations with 


18 the current make allowance of 26.7 cents per pound. Yet 


19 the Alliance recommends a reduction in the make allowance 


20 for whey to 19 cents per pound. Based upon the cost 


21 analysis of whey operations in California for 2005 and for 


22 2006, there's no cost justification for the reduction of 


23 the whey make allowance to 19 cents. Lowering the whey 


24 make to the levels recommended by the Alliance, et al., 


25 would make a bad situation even worse for small cheese 
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1 plants that do not have facilities to process their whey. 


2 We do not support the dry whey credit or the 


3 implementation of a snubber on the dry whey component of 


4 the 4b formula as proposed by the Alliance, et al. 


5 The Department's cost data shows that the whey 


6 make allowance should be raised. LOL feels that updating 


7 the cheese make allowance and the dry whey make allowance 


8 will more effectively address the needs of both small and 


9 large cheese plants. The Alliance, et a1., approach of 


10 giving cost relief to just the very smallest cheese plants 


11 falls far short of what is needed to address the capacity 


12 issue in California. We need the development of 


13 additional large cheese and other manufacturing facilities 


14 to be able to handle the growing milk supply in the state. 


15 We do not support the COl proposal to implement a 


16 plant processing capacity credit. While this idea 


17 conceptually has some merit, it lacks the detail and 


18 definition necessary to fully evaluate its impact. If 


19 this proposal is implemented, we strongly recommend that 


20 the credit not apply to plants currently under 


21 construction but only to new plants. 


22 The issue of inadequate plant capacity to process 


23 our state's growing milk supply continues to challenge the 


24 dairy industry. We feel that using the market-wide pool 


25 to finance the expansion or construction of an individual 
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1 cooperative 1 s or proprietor's plant is not equitable, 


2 especially to those producers who would not have access to 


3 the expanded or new plant. Additional questions need to 


4 be addressed. For example, how would a processor prove 


5 that they have added new processing capacity? How should 


6 the Department determine what is the appropriate level of 


7 credit? How long should the credit be in effect? Should 


8 producers who have not increased their production or plan 


9 to increase their production contribute? 


10 We do not support the DI proposal to increase the f.o.b. 


11 cheese price adjuster to 2.7 cents. 


12 We do not support the Humboldt Creamery 


13 alternative proposals to increase the make allowances 


14 above levels that are cost justified by the weighted 


15 average costs collected by the Department. We oppose 


16 their two-tiered approach to the make allowance issue. 


17 For the second tier, they advocate a 17.8 cents make 


18 allowance for cheese even though departmental evidence 


19 clearly shows that zero volume is covered by the 17.8 


20 cents make allowance. Furthermore, a two-tiered approach 


21 would tend to discourage the development of the more 


22 efficient plant operations in California. 


23 Additionally, the Humboldt and CDI proposals may 


24 violate the Food and Agricultural Code Section 61805(b), 


25 which states, "In determining minimum prices to be paid by 
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2 conditions to achieve uniformity of cost to handlers for 


3 market milk within any marketing area." 


4 We advocate the adoption of the Land O'Lakes 
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5 proposal for make allowance and price adjusters for butter 


6 and powder. We do not support the make allowance nor the 


7 price adjusters recommended by COl. 


8 Conclusion. Land O'Lakes manufactures butter, 


9 powder and cheese. Our recent experience within the 


10 California State Program is that the net returns for 


11 butter and powder are significantly higher than for 


12 cheese. Land Q'Lakes is urging the Department to reflect 


13 a balanced approach. The returns on investment for cheese 


14 and for butter-powder operations should be very similar, 


15 and both need to be adequate based on economic factors 


16 within the marketplace. Based upon our experience at Land 


17 O'Lakes, that is not the case today. Returns on 


18 butter-powder operations are clearly superior to returns 


19 on cheese. 


20 Land O'Lakes has deep concerns about inadequate 


21 manufacturing capacity in the state. The evidences 


22 clearly shows that milk production in California is 


23 growing rapidly. We urge the Department to take steps to 


24 encourage additional manufacturing capacity in butter, 


25 powder and cheese. The current make allowances for 
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1 cheese, nonfat dry milk and whey and the price adjuster 


2 for butter are inadequate to maintain, much less increase, 


3 manufacturing capacity in the state. The proposal by Land 


4 Q'Lakes is a reasonable one for producers and for 


5 manufacturing plants. 


6 Currently, California's manufacturing plants are 


7 operating at full capacity to process the continued growth 


8 in milk production. If long-term returns to producers' 


9 investments in cheese plants do not improve, more cheese 


10 plants may cease operations, putting even more stress on 


11 the remaining plants. 


12 This concludes my testimony. And I would like 


13 the opportunity to file a post-hearing brief. 


14 Thank you. 


15 


16 


17 


HEARING OFFICER LOYER: Granted. 


Are there any questions from the panel? 


PANEL MEMBER GOSSARD: On page 4 of your 


18 testimony, you state you don't support the Dr proposal for 


19 increasing the f.o.b. adjuster to the difference 


20 between -- the 24-month difference between the CME and the 


21 California prices. 


22 Why did you not support -- why do you not support 


23 their proposal? 


24 MR. WEGNER: We felt that the current f.o.b. 


25 adjuster was adequate. 
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1 PANEL MEMBER GOSSARD: In top of page 7, you say 


2 whey clearly has value in the market but we need a 


3 realistic and balanced approach to approximating that 


4 value in the 4b pricing formula. 


S Could you expand on what might be a realistic and 


6 balanced approach? 


7 


8 


9 


10 


11 


12 


13 


14 


MR. WEGNER: Well, we haven't given a significant 


amount of thought to that, to be honest with you. It's a 


problem that we proposed an opportunity to spend a little 


more time on coming up with another idea, because we sense 


that what you currently got is not going to be able to 


continue it with a survey shrinking down to two plants. 


So I don't have any silver bullet right now, Tom. 


PANEL MEMBER GOSSARD: So basically your 


15 statement is, as I understand it, the current formula is 


16 not going to work into the future but you don't have a 


17 specific recommendation for replacement? 


18 MR. WEGNER: We don't. 


19 PANEL MEMBER GOSSARD: Okay. On page 4 you talk 


20 about the volume covered for the various manufacturing 


21 cost allowances that you're recommending. And the volumes 


22 range between 60 and 80 percent. 


23 Do you feel in general that a range of plant 


24 volumes between 60 and 80 percent give adequate coverage 


25 for processing? 
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2 


MR. WEGNER: We do. 


PANEL MEMBER GOSSARD: Do you have any specific 


3 recommendations on what sort of range in ROIs would be 


4 appropriate? 
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5 MR. WEGNER: We don't at this point. We do know 


6 it needs to be positive. 


7 PANEL MEMBER GOSSARD: The third paragraph on 


8 Page 2 you mention a lack of manufacturing capacity. 


9 Do you have any quantitative information that you 


10 could supply either now or in your post-hearing brief that 


11 is -- is there distressed milk being left on the farm, 


12 used as animal food, going to other plants outside of 


13 California, what sort of prices they're getting for that 


14 milk? 


15 MR. WEGNER: I don't have any specific insights 


16 beyond what I've picked up in conversations. Within our 


17 system, within Land O'Lakes, we're managing our supply 


18 with our customers and our available capacity. 


19 So I can't offer any more specifics in terms of 


20 distressed loads or their price, Torn. 


21 


22 


PANEL MEMBER GOSSARD: Thank you. 


PANEL MEMBER IKARI: One question. 


23 Have you been offered milk that is distressed as 


24 Land Q'Lakes in California? 


25 MR. WEGNER: 1111 need to follow up on that, 
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1 David. I don't have anything on my fingertips about that. 


2 If you'd like, I could follow up to see if we do have any 


3 reports and what that might be. 


4 You'd be interested in volumes and prices? 


5 PANEL MEMBER IKARI: Well, anything that you can 


6 cite. You don't have to -- perhaps don't have the 


7 specifics. But rather than just a vague statement that 


8 "we understand milk is leaving the state," any kind of 


9 citations of when it occurred and by whom it occurred, 


10 that would be helpful. 


11 MR. WEGNER: But as I understood your question, 


12 you were also interested if we were offered distressed 


13 milk? 


14 


15 


PANEL MEMBER IKARI: Right, yes. 


MR. WEGNER: I will follow up with that. 


16 PANEL MEMBER IKARI: In listening to your 


17 testimony, I was struck by and Tom kind of touched on 


18 it. You clearly indicated what you're not in favor of, 


19 what you don't support. You're not ready to talk about 


20 what we should do long term. But in terms of that 


21 question about a fair -- no, a realistic and balanced 


22 approach to approximate the value of 4b pricing formulas, 


23 it sounds like -- and correct me if I'm wrong -- but it 


24 sounds like you oppose the concepts that the small cheese 


25 processors eliminate whey, you oppose the concept that 
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1 producers have offered about the credit. 


2 So as a hearing panel, what are you in favor of 


3 that we should do with the issue of dry whey today? 


4 MR. WEGNER: Well, I guess the way we're looking 


5 at it is we're proposing to buy some time with the way 


6 that we come up with the make allowance for whey of the 


7 10.7 cent fixed margin to the updated nonfat dry milk make 


8 allowance. What to do with whey_ Like I mentioned 


9 before, I don't have any silver bullet necessarily_ But 


10 it seems to me there needs to be some types of -- way of 


11 providing incentive to the processor to market the whey, 


12 while also returning some value to the producer. 


13 We don't have a proposal that we put forth a year 


14 ago that would have shared the contribution of whey to the 


15 4b formula. We don't have that. I know we're not at the 


16 point of being able to say we'd support that. But I think 


17 those types of opportunities where you're doing some 


18 sharing of the value might be something for the Department 


19 to take a harder look at. 


20 PANEL MEMBER IKARI: Do you think that there's a 


21 possibility that there's another approach, another 


22 alternative where some value for dry whey could be 


23 reflected, and it's a more steady constant range than the 


24 current formula where producers will get some value but 


25 yet it would not create financial, you know, ruin for 
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1 small cheese processors? Is that a possibility? 


2 MR. WEGNER: Well, I guess you have to look at 


3 what we're dealing with in terms of the end-product 


4 pricing box that we find ourselves in here, that the 


5 Federal Order's in as well. When you have run-ups like 


6 we've seen in whey pricing and comparable run-downs, 


7 that's a variability that gets transmitted to the pay 


8 price, as you guys well know. 
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9 So I'm not quite sure -- I guess I'd need to see 


10 more detail behind your question about what would 


11 stabilize, if I hear what you're saying, sort of that 


12 return from whey? The markets are what the markets are. 


13 But I think those have much -- there's other factors that 


14 are entering into why the markets are where they are. How 


15 you connect that volatility to the producer pay price 


16 formula is another issue. But if you go with product 


17 pricing, you're going to have that volatility. 


18 PANEL MEMBER IKARI: Am I incorrect in 


19 interpreting your testimony as meaning, if the 


20 Department -- if the current formula stayed intact and 


21 Land Q'Lakes increased its production, are you kind of 


22 indicating to us that you're going to make investments in 


23 butter and powder and not cheese? 


24 MR. WEGNER: At this point, that's what looks the 


25 best, if the numbers are what the numbers are in terms of 
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1 return on investment. And I'm not speaking out of school 


2 here, but that's what the numbers would lead a rational 


3 plant decision maker to do I think. 


4 PANEL MEMBER IKARI: Hiram, do you have a 


5 question? 


6 PANEL MEMBER DOEGEY: No. Thanks for asking them 


7 all for us. 


8 (Laughter.) 


9 


10 


PANEL MEMBER SHIPPLEHOUTE: I do. 


On page 6 you have a list of plants that have 


11 closed. Was that meant to be an all-inconclusive list of 


12 cheese plants that have closed in the last few years? 


13 MR. WEGNER: Not meant to be all-inconclusive as 


14 much as to point out the rough magnitude of the losses in 


15 terms of capacity. 


16 PANEL MEMBER SHIPPLEHOUTE: And page 9 you talked 


17 about the California manufacturing plants operating at 


18 full capacity currently. We had some testimony from 


19 cheese operators earlier that indicated they are not 


20 running at full capacity. 


21 Do you have any comment on that? 


22 


23 


24 


25 there. 


MR. WEGNER: I was not aware of that actually. 


PANEL MEMBER SHIPPLEHOUTE: No other questions. 


PANEL MEMBER IKARI: I have a follow-up question 
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1 On Page 2 of your testimony you -- when you're 


2 talking about the price adjuster for butter, you're using 


3 a period of twelve months. Yet on the price adjuster for 


4 cheese you're using a period of 24 months. 


5 Can you justify the difference in approaches? 


6 MR. WEGNER: Well, I think that we looked at that 


7 twelve month and thought it was the most current and felt 


8 that that was more appropriate for right now. 


9 What I said previously on the 24 month is we felt 


10 that was adequate. 


11 The difference between the two periods I can't 


12 speak to any more detail than just this is how it mapped 


13 out in our thinking in terms of the resultant impact on 


14 the 4b and 4a prices. 


15 PANEL MEMBER IKARI: Should the Department try to 


16 follow the same process or procedure in establishing the 


17 price adjuster? Or do you think it's appropriate to go 


18 ahead and have different time periods? 


19 MR. WEGNER: Well, I think consistency is 


20 important from your perspective. We had to look at the 


21 sum total of the impacts of our proposals and this is 


22 where we came up. 


23 PANEL MEMBER IKARI: If I can ask one other 


24 question. 


25 In terms of the make allowance covering volume of 
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1 product process, how narrow or how wide a range do you 


2 think that, say, the butter make allowance, the cheese 
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3 make allowance, and the powder make allowance should be in 


4 covering the volume? How much discretion should there be 


5 or how much difference should there be between those 


6 individual commodities? 


7 MR. WEGNER: Between each individual commodity. 


8 I think what I spoke in response to Mr. Gossard's question 


9 was that 60 to 80 percent seemed like a range that was 


10 consistent with how you guys -- how the department had 


11 made decisions previously in terms of volume coverage. 


12 PANEL MEMBER IKARI: What I'm trying to do is 


13 take that comment and then say, you know, your other 


14 comment where you indicated you would make investment. 


15 So I guess my question is, if we covered 60 


16 percent of the volume in cheese and covered 80 percent of 


17 the volume in butter, would Land Q'Lakes still say, "Well, 


18 we're going to make the investment in butter"? 


19 MR. WEGNER: 


20 be, David, in part. 


It depends on what the makes would 


I mean realize there's many more 


21 factors that come into play rather than the regulatory 


22 price. Milk supply and actual cost of milk. But whether 


23 60 or 80 percent of the volume, I don't think is as 


24 important as the level of make allowance relative to our 


25 own costs. So that would be the factor that would be more 
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1 important to us, more key. 


2 


3 


PANEL MEMBER IKARI: Thank you. 


HEARING OFFICER LOYER: Any further questions 


4 from the panel? 


5 PANEL MEMBER SHIPPLEHOUTE: Yes, I have a 


6 question. 


7 On page 8 you make reference to Code Section 


8 61805(b) and you indicate that the proposal may violate 


9 that code section. 
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10 If I read the rest of that code section, it says, 


11 "However, no minimum price is established or determined 


12 under this chapter may be invalid because the informative 


13 cost to handlers for market milk in an area is not 


14 achieved." 


15 With the rest of that section -- and I truncated 


16 a little bit more. But with the rest of that code section 


17 in context there, do you still think that those proposals 


18 may violate that code section? 


19 MR. WEGNER: That's why we put the word "may" in 


20 there, Don. We're sort of looking to you guys -- to the 


21 Department again to provide some guidance. We offered 


22 that more as a reminder to take a look at that. 


23 here to make a judgment on that. 


PANEL MEMBER SHIPPLEHOUTE: Thank you. 


I'ro not 


24 


25 HEARING OFFICER LOYER: Anything further from the 
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1 panel? 


2 


3 


4 


5 


6 


7 


Thank you very much. 


And the next witness will be Dairy Institute. 


Marking the exhibit of Dairy Institute as 54. 


(Exhibit marked.) 


HEARING OFFICER LOYER: Good afternoon. 


DR. SCHIEK: Good afternoon. 


127 


8 HEARING OFFICER LOYER: Could you please state 


9 and spell your name for the record, sir. 


10 DR. SCHIEK: Yes, it's William Schiek. That's 


11 S-c-h-i-e-k. 


12 HEARING OFFICER LOYER: And for the record, are 


13 you testifying on behalf of on organization today? 


14 DR. SCHIEK: Yes, I'm testifying on behalf of the 


15 Dairy Institute of California. 11m their economist. And 


16 we represent about 35 dairy -- 34 dairy processors in the 


17 State of California. 


18 


19 


HEARING OFFICER LOYER: Okay. Thank you. 


You may proceed. 


20 DR. SCHIEK: Ms. Hearing Officer and members of 


21 the Hearing Panel. Dairy Institute is grateful for the 


22 opportunity to testify at this hearing and we thank the 


23 Secretary for recognizing that the current situation 


24 facing our dairy industry is one that needs scrutiny. To 


25 state the problem quite simply, the regulated price for 
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1 equipment was going to run. But those costs are going 


2 to be there, the volumes are going to be lower, and 


eventually those are going to wash out over time. 


4 Those plants started up in -- one started in 


: 2008 and one started in 2009. So at some point those 


E will wash out of the costs as we perfect how those 


7 plants are running. 


8 MS. REED: Okay. So basically -- I was going 


C to ask you another question, but I guess that sort of 


10 answers this. Basically when you feel that those 


11 plants have reached full production, full capacity or 


12 whatever, that will then wash out and basically lower 


13 your costs is what you're saying. 


14 more even. 


They will become 


15 DR. ERBA: Right, right. But I do point out 


IE that both those plants were very expensive to build, 


17 much higher costs than any of our other plants by a 


18 huge margin. And, no matter what, the depreciation 


19 costs, the interest cost, because of the higher cost of 


2C building it, that's going to be in there no matter 


21 what. You're not going to be able to wash those out. 


22 MS. REED: Exactly. And that -- yeah, it's 


23 because those would affect a couple of areas within the 


24 cost study --


25 DR. ERBA: Right. 
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1 MS. REED: -- but not all of the areas that 


2 are being affected at this point. 


DR. ERBA: Right. I would expect that some 


4 of those costs would come down over time, but I would 


~ not expect those to be huge numbers. Those costs were 


E expensive, those plants were expensive to build and 


7 those costs are embedded in there. 


8 MS. REED: Right, and I agree with that. I 


C think that, you know, you're right that the costs will 


Ie be there but I think as the production increases then 


11 that's what will sort of wash those out and make it 


12 more, you know, more uniform. 


13 DR. ERBA: Sure. And we've already seen that 


14 in the first of the two Visalia plants. 


15 MS. REED: Exactly, yes. Okay. Also just 


IE one final question. How do you feel that the costs in 


17 the Department's 2009 exhibit represent the costs for 


18 your plants? 


IS DR. ERBA: Well, seeing as we make up most of 


2C the plants in the study anyway, I would say they're 


21 very representative. 


22 MS. REED: Okay, yeah. They're 


23 representative but you have to take into consideration 


24 there are others also, so it's not going to be an exact 


25 number but --
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1 


2 


DR. ERBA: That's true. 


MS. REED: -- you think it's falling in the 


3 ballpark for where -- the weight of that, which is 


4 falling in the ballpark, you're thinking. 


S DR. ERBA: Right. And the plants that we 


E have in the cost of these, we've got plants that are 


7 above the weighted average and below the weighted 


8 


c 


lC 


1 


12 


13 


14 


average. 


questions 


MS. REED: Okay, thank you. 


HEARING OFFICER MAXIE: Mr. Eastman? 


MR. EASTMAN: Yes, I have a couple of 


for you, Dr. Erba. 


DR. ERBA: Sure. 


MR. EASTMAN: You mentioned that in 2011 milk 


15 production has been increasing, especially over the 


IE last couple of months. There's obviously more cows 


17 that are coming on, milk prices over the last number of 


18 months have been increasing, and so prices paid to 


l C dairy producers have gone up. How would you expect, 


2C say, your membership to react to this? Do you think 


2J they're going to be adding more cows to increase 


22 production as we go throughout the summer and the rest 


23 of the year? What would you estimate or guess that to 


24 be knowing that, obviously, we don't have a crystal 


2S ball and we can't predict the future, but what would 
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1 you anticipate? 


2 DR. ERBA: That's a good question and a fair 


3 question. (Indiscernible) brought 450 members and I 


4 expect that that decision will range A to Z. We'll 


5 have some members that are going to have a tough time 


E making it even with these kind of milk prices because 


7 their costs are higher. Our costs, as you well know, 


8 are extraordinary at this point. And we've got some 


S members who are probably a little bit better off in the 


10 way they planned ahead, contracted for feed. And those 


11 contracts are going to expire at some point, but at 


12 this point, for this year, they're situated pretty 


13 well. And we've got folks all the way in between. 


14 So I don't know that I can give you a great 


1~ answer there because of the size of the co-op, the 


IE diversity, kind of members we've got are, I think, 


17 you'll see all kinds. You'll see some that are 


18 trending toward the expansion mode and some that are 


IS just trying to hold on. 


2C MR. EASTMAN: Okay. So let's suppose that 


21 over the next foreseeable few months or the rest of the 


22 year, on average CDI's milk production of all of your 


2c members in aggregate tend to start increasing now. Do 


24 you think that's going to (indiscernible) issues of 


25 handling milk? You mentioned before that you felt 
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1 these were times or were just demand going down, being 


2 in crisis mode. Do you feel like even at milk plants 


3 


4 


: 


E 


where they go down, do you think we could reach that 


tipping point again? 


DR. ERBA: Well, we have -- we have our own 


supply management program at COl. It's still in place. 


7 It was put in back in 2008. And so we do have some 


8 mechanism for monitoring and adjusting our milk supply 


, within our own co-op. I don't think we're in any 


lC danger of getting past our theoretical handling 


1 capacity, but that remains to be seen. As I told 


12 Ms. Gates, we're one breakdown at a plant away from 


Ie having a fairly large disaster on our hands. 


14 But back to your question, I don't think 


1: we're going to have any real issues with that because 


IE we do have a supply management program that's already 


17 in place at COl. 


18 MR. EASTMAN: If maybe you could refresh my 


Ie memory. So with your supply management, your 


2C production-based program, if you get too much 


21 production and have problems placing that milk and, 


22 say, you have to ship it out of state at discounts or 


2 -- except, if I remember correctly, you charge them. 


24 There's some sort of surcharge, a (indiscernible), or 


25 something that's placed on those producers who have 
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1 


2 


c 


4 


, 


E 


7 


8 


c 


grown. 


DR. ERBA: That's right. 


MR. EASTMAN: And so have you been, over the 


last few months or lately at all, have you had to 


implement any of those surcharges on your members? 


2009. 


years. 


DR. ERBA: We haven't had to do that since 


MR. EASTMAN: Okay. So it's been a couple of 


But from what you're stating now, if you were 


lC to start creeping to that tipping point, so to speak, 


11 you would implement those surcharges and try and have 


12 your production base then function the way it's 


1e supposed to with regards to limiting production then. 


14 DR. ERBA: That's correct. The same 


15 mechanism that we had available to us as a co-op in 


IE 2009 we still have available to us. 


17 MR. EASTMAN: I think that's all the 


18 questions I had. 


IS HEARING OFFICER MAXIE: Any other questions? 


2C (No audible response.) 


2] HEARING OFFICER MAXIE: Thank you, Dr. Erba. 


22 DR. ERBA: Thank you. 


2e HEARING OFFICER MAXIE: I'd like now to call 


24 the second Petitioner, Land O'Lakes. Land O'Lakes will 


25 also have a period of 45 minutes to present testimony. 
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Could you state your name and spell your last 


2 name for the hearing record. 


MR. WEGNER: Thomas Wegner, W-E-G-N-E-R. 


4 HEARING OFFICER MAXIE: Thank you. And you 


= handed a document just now. Is that a written copy of 


E your testimony? 


7 MR. WEGNER: It is. 


8 HEARING OFFICER MAXIE: Would you like that 


C testimony entered into the hearing record as an 


1e exhibit? 


11 


12 


MR. WEGNER: I would. 


HEARING OFFICER MAXIE: Very good. It will 


1e be entered in as Exhibit number 50. 


14 (Thereupon, Exhibit 50 


1= was received and entered into evidence.) 


1E Whereupon, 


17 THOMAS WEGNER 


18 was sworn and duly testified as follows: 


1S MR. WEGNER: Mr. Hearing Officer and members 


2C of the panel, my name is Tom Wegner. I am here to 


2J testify on behalf of Land O'Lakes, Inc. My business 


22 address is 4001 Lexington Avenue North, Arden Hills, 


23 Minnesota 55164. My current title is Director of 


24 Economics and Dairy Policy. 


25 We thank the Department for promptly calling 
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1 this hearing to address issues of critical importance 


2 to the future of all of our California dairy producer 


:< members. 


4 Land O'Lakes is a dairy cooperation with 


5 three thousand dairy farmer member-owners. Land 


E O'Lakes has a national membership base whose members 


7 are pooled on the California State Program and five 


8 different federal orders. Land O'Lakes members own and 


S operate several cheese, butter-powder, and value-added 


10 


11 


12 


1 


14 


1: 


1E 


plants in the upper Midwest, East, and California. 


Currently our 275 California member owners supply us 


with over 16-million pounds of milk per day that are 


primarily processed at our Tulare and Orland plants. 


Updating the whey portion of the Class 4B 


formula: The current Class 4B formula contains a 


factor that values whey at a fixed level of 25 cents 


17 per hundredweight regardless of the price whey is 


18 trading at in the Western whey markets. This fixed 25 


lS cent value stands in stark contrast to the Federal 


2C Order Class III formula, directly comparable to the 


21 California Class 4B formula, containing a variable, 


22 market-based whey factor that has effectively returned 


23 values in excess of $1.40 per hundredweight in recent 


24 months. In fact, from January 2011 through April 2011 


25 the federal whey formula added an average of $1.46 per 
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1 hundredweight to the Class III prices in federal order 


2 markets. The total difference between the Class 4B and 


3 Class III prices was actually $1.56 per hundredweight 


4 due to the use of different cheese price series and the 


: f.o.b. adjuster in the Class 4B formula. 


E Land O'Lakes proposed changes would result in 


7 a more equitable sharing of whey's market value. Land 


8 O'Lakes proposes that the 25 cent fixed factor remain 


, in place when dry whey's market value, as measured by 


lC the USDA's Dairy Market News Dry Whey Mostly Price, 


11 averages 24.49 cents or lower. And when the average 


12 market value of dry whey exceeds 24.5 cents per pound, 


l' the whey portion of Class 4B will increase in 


14 accordance with the following table. 


15 I'm not going to read the following table. 


IE It's right in the testimony. 


17 Since fewer than three plants manufacture dry 


18 whey in California, the Department no longer publishes 


Ie whey manufacturing costs to utilize in an end-product 


2C pricing formula. In the absence of manufacturing cost 


21 data for whey, the industry has proposed other 


22 methodologies to share the market value of whey between 


23 producers and processors. The Department has rejected 


24 these methodologies in favor of the 25 cent fixed 


2: factor 
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1 With the goal of a more equitable sharing of 


2 whey's market value in mind, while considering the 


3 constraints of incomplete whey manufacturing cost data, 


4 Land O'Lakes believes the best approach is one that 


5 will roughly approximate the value of whey in the Class 


E 4B formula, based on the market value of dry whey. The 


7 approach strikes a reasonable, logical, and equitable 


8 sharing of whey values between producers and 


9 processors. At the same them, the proposal limits the 


Ie financial exposure to cheese plants when whey market 


11 prices exceed 38.5 cents per pound. 


12 Our proposal approximates the value of why be 


13 retaining the 25 cent fixed factor and modestly 


14 increasing the whey value in Class 4B by five cent 


1 


IE 


17 


18 


1, 
2C 


2J 


22 


23 


24 


25 


increments based on the Western Dry Whey Mostly. The 


increase, in five cent increments, begins when why 


prices rise to 24.5 cents per pound. The value of why 


in the Class 4B formula increases to a maximum value of 


one dollar when the Western Dry Whey Mostly averages 


38.5 cents per pound. 


Our proposal returns an increasing whey value 


to milk producers when the whey market trades in the 


range of 24.5 cents to 38.5 cents per pound. During 


the 60 months, May 2006 through April 2011, prices of 


the Western Dry Whey Mostly ranged from 24.50 to 38.50 
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38 percent of the time. By contrast, during the same 


2 60 month period, dry whey prices ranged from 38.50 to 


83 cents per pound roughly 47 percent of the time. The 


4 


C 


E 


7 


8 


, 
Ie 


1 


12 


other nine months Western Whey traded at less than 


24.49 cents per pound. Our proposal strives to 


equitably share the value of whey processes and 


acknowledges the challenges in finding whey processing 


options by limiting the financial exposure to cheese 


plants at one dollar per hundredweight. 


The maximum value of one dollar in the Class 


4B formula would still fall 13 cents below the value 


whey in the Federal Order Class III formula when the 


1 whey market is trading at 38.5 cents per pound. As 


14 whey market prices rise about 38.5 cents per pound, the 


1: value of whey in the Class 4B formula remains at a 


IE dollar per hundredweight, effectively capping the 


17 exposure to California's cheese processors. By 


18 contrast, the Federal Order Class III formula puts no 


19 limit on the exposure to cheese plants from whey prices 


20 exceeding 38.5 cents per pound. 


21 This one dollar maximum, an effective 


22 ceiling, will likely become more important in the 


23 immediate future if dry whey prices continue to trade 


24 in the 50 cents per pound range. At the close of the 


25 Chicago Mercantile Exchange on June 27, 2011, futures 
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1 for dry whey averaged 48 cents per pound during the 


2 next nine months, July 2011 through March 2012. 


, Assuming a dry whey price of 50 cents per pound, the 


4 value of whey in the Class III federal order formula 


5 would be an estimated $1.83 per hundredweight. By 


E contrast, and again assuming a dry whey price of 50 


7 cents per pound, the value of whey in the Class 4B 


8 formula would still be one dollar. Thus, under the 


, Land O'Lakes proposal the whey contribution for the 


Ie Class 4B price would be 83 cents per hundredweight 


11 lower than the whey contribution to the Federal Order 


12 Class III when whey prices average 50 cents a pound. 


1, Why update the whey factor? In short, the 


14 Class 4B price is out of alignment with the Federal 


15 Order Class III price. As a result, California 


IE producers are not being treated fairly compared to 


17 producers shipping to processors regulated under 


18 federal milk marketing orders. Adopting the Land 


IS O'Lakes proposal help to bring the Class 4B price into 


2C better alignment with the Federal Order Class III price 


21 and reduce this price inequity. 


22 As you know, the California Food and 


2c Agricultural Code, Section 62062, states with respect 


24 to classified prices, including Class 4B, that "The 


25 methods or formulas shall be reasonably calculated to 
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1 result in prices that are in a reasonable and sound 


2 economic relationship with the national value of 


manufactured milk products." 


L Currently whey markets have been trading at 


5 nearly 50 cents per pound, adding over -- and here I 


E have a change -- $1.80 per hundredweight to the Federal 


7 Order Class III price -- instead of $1.50. By stark 


8 contrast, even though whey markets have been trading at 


~ nearly 50 cents per pound, the contribution of whey's 


lC value to the California Class 4B price remains fixed at 


1 25 cents per hundredweight. Clearly, the relationship 


12 between the Federal Order Class III price and the 


Ie California Class 4B has not, is not, and will not meet 


14 this requirement of the Food and Agricultural Code if 


15 the 25 cent fixed factor remains in place. Thus, 


IE California producers are not being treated equitably 


17 when compared to producers shipping to processors 


18 regulated under federal milk marketing orders or when 


Ie compared to cheese processors who buy milk from 


2C handlers who typically pool this milk on federal 


2 orders. 


22 Milk sold to unregulated cheese plants in 


23 federal order marketing areas: Testimony by 


24 participants in previous Department hearings asserted 


25 that cheese plants outside of California are able to 
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1 buy milk below the Federal Order Class III price. This 


2 testimony -- the testimony may have been referring to 


3 milk purchased by cheese plants in unregulated areas 


4 like Idaho, but I'd like to focus my comments on sales 


5 of regulated producer milk to unregulated cheese plants 


E in federal order markets. 


7 


8 


S 


1C 


11 


12 


Ie 


14 
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lE 
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2C 
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22 


2:' 


24 


25 


As previously noted, Land O'Lakes pools 


producers' milk in several federal milk marketing 


orders each month. In fact, Land O'Lakes pools 


producer milk on the upper Midwest, Central, Northeast, 


Appalachian, and Southeast federal milk orders. 


Combined, these five orders accounted for over 70 


percent of the 57.3-billion pounds of Class III milk 


pooled in the entire federal order system during 2010. 


In the upper Midwest federal order alone, the Class III 


utilization averaged 83.7 percent in 2010. 


Land O'Lakes sells Class III -- I think I've 


got IV there; that should be III -- milk to cheese 


plants not regulated under federal orders and also buys 


milk from cooperatives and nonmember producers for use 


in our own cheese plants located in the upper Midwest. 


Typically, in almost every case, the price charged for 


milk sold to unregulated cheese plants exceeds the 


Federal Order Class III minimum price. 


It only makes economic sense that the milk 
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sold to unregulated cheese plants by cooperatives that 


pool this milk on a federal order is not priced at 


levels below the Class III minimum price, since the 


cooperative must account to the federal order pool for 


Class III sales at the Federal Order Class III price. 


The price charged for milk sold to unregulated cheese 


plants has direct consequences on the handler's ability 


to pay a competitive price to successfully retain 


existing and attract new producers. It makes 


absolutely no sense to charge below the Federal Order 


Class III prices when the cooperative handler must 


account to the federal order at Class III minimum 


prices. 


Previous hearings have also included 


statements about the advantages of depooling or the 


voluntary choosing by handlers to remove a portion of 


17 their milk from a federal milk order. Let me offer 


18 another perspective on how depooling impacts prices 


IS paid to producers. 


2C Firstly, there has been an assertion that 


21 processors who depool milk have an advantage over 


22 California processors. Land O'Lakes and other handlers 


23 who depool milk must continue to compete for milk 


24 supplies. They must remain competitive in their 


25 markets to retain their milk supply. Plants buying 
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l milk depooled by a federal order handler must still pay 


2 the going market value, which is at least the Federal 


3 Order Class III price. By depooling, handling forego 


4 receipt of the producer price differential, the PPD, 


5 but must still typically pay the Class III minimum 


E price for milk sold to and processed at cheese plants. 


7 Secondly, the volume of depooled milk has 


8 dropped considerably in recent year, in part resulting 


S from amendments proposed by processors and cooperatives 


lC and adopted by producers in the upper Midwest, Central, 


11 and Mideast federal orders. These are the three 


12 federal orders -- federal order markets where the vast 


13 majority of depooling has occurred. The amendments 


14 limit the volume of milk a handler may pool during most 


15 months to 125 percent of the volume of milk pooled in 


lE the immediately preceding month. Handlers can still 


17 depool milk, but the volume a handler chooses to depool 


18 will directly limit the volume that the handler can 


lC pool in the following month. 


2C Evidence of this decreasing volume of 


21 depooled milk can be found by comparing volumes 


22 depooled in 2009 under the federal orders to volumes 


23 depooled in 2010. For example, in 2009 USDA estimated 


24 that handlers chose to depool 4.4-billion pounds of 


2: milk, representing just over 3.3 percent of the total 
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1 volume of milk pooled and priced under federal orders. 


2 In calendar year 2010, the USDA estimated that handlers 


chose to depool 2.8-billion pounds of milk, 


4 representing just over two percent of the total volume 


5 of milk pooled and priced under federal orders. 


E Updating the manufacturing cost allowance for 


7 cheese: Land O'Lakes proposes that the Class 4B formula 


8 be updated to reflect the most currently available 


~ manufacturing cost data for cheese. Land O'Lakes 


lC proposes that the Class 4B formula be amended to the 


11 most current weighted average cost for cheese published 


12 in the November 2010 Manufacturing Cost Exhibit for the 


13 period January through December 2009. The Department 


14 reported that the weighted average cheese manufacturing 


15 cost in 2009 was 19.6 cents per pound, a decrease --


1E excuse me -- a decrease of .22 cents per pound compared 


17 to the current manufacturing cost for cheese in the 


18 Class 4B formula. Thus, Land O'Lakes proposes that the 


1~ Department consider reducing the cheese manufacturing 


20 costs to 19.66 cents in the Class 4B formula. 


2 Updating the f.o.b. adjuster for cheese: Land 


22 O'Lakes proposes that the Department consider adjusting 


23 the f.o.b. price adjuster for cheese to be consistent 


24 with the most current data reported by the Department 


2: in November 2010. The Department reported that the 
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1 difference between cheddar cheese prices from the 


2 Chicago Mercantile Exchange and prices from audited 


3 sales of California cheddar cheese for the 24 month 


4 period from July 2008 through June 2010 to be negative 


5 .18 cents per pound. Land O'Lakes proposes that the 


E Department consider reducing the f.o.b. cheese adjuster 


7 from 2.52 cents per pound to .18 cents per pound in the 


8 Class 4B formula. 


S Market conditions have changed on California 


lC dairy farmers since 2007. California dairy farms have 


11 gone through very trying financial times over the past 


12 four years. In 2008 income over feed dropped 32 


13 percent from 2007 levels, and in 2009 margins over feed 


14 dropped to a catastrophically low level of $2.74 per 


IS hundredweight, representing a decrease of 73 percent 


IE from 2007 levels. 


17 The financial train wreck of 2009 left many 


18 California dairy farmers with severely reduced equity, 


IS mounting debt, and tightening credit lines. Margins in 


2C 2010 rose back to profitable levels for most, but 


2' didn't come close to repairing the financial damage 


22 inflicted in 2009. We understand that cow and facility 


2c values on some California dairies have been improving, 


24 but we suspect that overall the equity position of 


2S California's dairy farmers has still not even come 
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1 close to a full recovery from 2009. This weakened 


2 equity position makes them much more financially 


vulnerable in the event that we go through another 


4 period of catastrophically low margins like 2009. 


5 Land O'Lakes has concerns about feed costs, 


E which have risen dramatically in 2011. Current corn 


7 prices are about 83 percent higher than a year earlier, 


8 rising by nearly $3.00 per bushel from $3.49 per bushel 


c in 2010 to $6.40 in 2011, according to the USDA 


lC Agricultural Prices Report for May 2011. This is even 


1 before taking into account the California local basis 


12 for corn that can add as much as $2.00 more per bushel. 


1 Hay prices have also risen to dramatically high levels. 


14 USDA reported a price of $305.89 per ton for the week 


15 ending June 17 for premium alfalfa in the Tulare-


IE Visalia-Hanford-Bakersfield region. 


17 The data collected by the Department for the 


18 first quarter of 2011 reveal that feed costs increased 


l C by 17.9 cents 17.9 percent from Ql 2010 to Ql 2011, 


2C to represent slightly more than 61 percent of total 


2 costs on California dairy farms. More specifically, 


22 and still comparing Quarter 1 2011 to Quarter 1 2010, 


2 dry roughage costs rose 10.7 percent, wet feed and wet 


24 roughage increased 24.7 percent, and concentrates rose 


25 26.9 percent. The Ql 2011 feed costs of 903 per 
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1 hundredweight -- $9.03 per hundredweight represented an 


2 increase of $1.34 per hundredweight over Q1 2010, and 


c has already surpassed the 2009 average feed cost of 


4 $8.77 per hundredweight. 


5 Up to this point in 2011, milk prices have 


E kept margins over feed above levels experienced in 


7 2009. Even if margins over feed remain at current 


8 levels, it will take more time for California dairy 


farmers to recoup the equity lost in 2009. We have , 
1C concerns that feed costs have risen in Q2 2011 and will 


11 continue to rise through 2011, especially in the corn 


12 market as u.s. corn stocks have fallen to 35 year lows 


1 and in light of the challenging weather conditions 


14 prevailing in the Corn Belt. 


15 Feed cost projections for 2011-12 offer 


IE little relief. USDA projects corn prices remaining in 


17 the $6.50 range, corn futures continue to trade in the 


18 $7.00 range for 2012, putting more pressure on 


1, California dairies that purchase the bulk of their 


2C feeds. 


2 Adding to the financial stress at the farm 


22 level is the fact that California dairy farmers have 


2 limited opportunities to protect themselves from the 


24 negative impacts of volatile milk prices and rising 


25 feed costs. The fixed whey factor severely hinders a 
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1 California dairy farmer's ability to make effective use 


2 of dairy futures to hedge their milk. 


For example, the Class III futures contract 


4 offered by the Chicago Mercantile Exchange is the most 


5 heavily used of the dairy product futures contracts. 


E As noted earlier, the Class 4B price and the Federal 


7 Order Class III price differed by an average of $1.56 


8 per hundredweight from January through April 2011. 


C This difference, the basis, drastically increases the 


1C risk that a California dairy farmer takes on when 


l' entering a Class III futures contract to hedge their 


12 milk. Price movements in the Class III futures market 


13 may not be offset on a one-to-one basis in the cash 4B 


14 market. 


15 Accordingly, the size of the basis can be 


lE quite volatile, even from month to month, due to the 


17 stark differences between whey values in each of the 


18 formulas. For example, the Class 4B basis the Class 


1, 4B price minus the Federal Order Class III price -- in 


2C February 2011 was negative eight cents. In March 2011 


21 the Class 48 basis ballooned to negative $2.64 per 


22 hundredweight. This gross mismatch between the Class 


23 III futures prices and the 4B cash price, coupled with 


24 the high level of volatility of the Class 4B basis, 


25 prevents California dairy farmers from making effective 
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1 use of Class III futures as a hedging tool. 


2 On the feed side, cotton and corn has been 


3 outbidding hay acreage in California. An export demand 


4 for hay has pressured prices up, as well. This 


5 additional acreage in cotton and corn has reduced the 


E hay supply and has led to higher hay prices. There are 


7 no established futures markets for hay, and the cool, 


8 wet spring in the Corn Belt has limited opportunities 


C to lock in feed at price levels that ensure an adequate 


lC income over feed margin. 


11 Additionally, dairy farmers need a hedge line 


12 of credit to make effective use of futures markets as a 


13 tool to ensure their future margins. Since many 


14 California dairies lost significant equity in 2009 that 


15 has not been recovered, the availability of hedge lines 


IE to these farms has been severely limited. 


17 Market conditions have changed in the whey 


18 market since 2007. As you know, the federal orders use 


IS the National Agriculture Statistic Service's, or NASS', 


2C monthly whey prices and NASS cheese prices to calculate 


21 the Federal Order Class III price. From June 2009 


22 through May 2011 the NASS whey price averaged 37 cents 


2~ per pound and the Western whey market averaged 39 cents 


24 per pound. From June 2009 through May 2011 the whey 


25 contribution in the federal order formula exceeded the 
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1 fixed whey factor of 25 cents in each and every month. 


2 From December 2007 through May 2011 the NASS whey 


3 market averaged 31.6 cents per pound and the Western 


whey market averaged 32.8 cents per pound. Even though 


the Western whey market price was slightly higher than 


E the NASS whey market price, California's dairy farmers 


7 received far less value from the whey market in the 


8 Class 4B price than dairy farmers delivering milk in 


S federal order markets. 


Ie During the period June 2009 through May 2011 


11 the whey contribution to Class III averaged $1.07, or 


12 82 cents more per hundredweight, than the fixed whey 


13 factor of 25 cents per hundredweight. For the entire 


14 period since the last hearing results were effective, 


IS the whey contribution to Class III averaged 75 cents 


IE per hundredweight, or 50 cents more than the fixed 


17 factor of 25 cents per hundredweight. 


18 But the real advantage, or disadvantage, for 


IS cheese makers would be reflected in the price paid for 


20 cheese milk. For the period June 2009 through May 


21 2011, the Federal Order Class III price averaged $14.22 


22 per hundredweight compared to the current Class 4B 


23 price of $13.18 per hundredweight, or $1.04 per 


24 hundredweight less. For the period December 2007 


25 through May 2011, the Federal Order Class III price 
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1 averaged $14.82 per hundredweight compared to the 


2 current 4B formula at $13.97 per hundredweight. The 


" Class 4B price has averaged 85 cents per hundredweight 


4 less than the Federal Order Class III price since the 


5 25 cent fixed whey factor was implemented by the 


E Department in December 2007. 


7 Small cheese plants have had the opportunity 


8 to develop their whey business since 2007. All cheese 


S plants, large and small, have benefitted from the fixed 


lC whey factor since 2007. From December 2007 through 


11 April 2011 the 25 cent fixed factor has benefitted 


12 cheese plants over 80 percent of the time. By limiting 


1: the financial exposure to a maximum value of 25 cents 


14 for a product with the potential for capturing far more 


1: than that value in the market, the 25 cent fixed whey 


lE factor has provided a huge incentive and a golden 


17 opportunity for small cheese makers to develop a whey 


18 business. 


lS We encourage, respectfully encourage, the 


2C Department to ask small cheese processors how they 


2" handle their whey and if they have pursued new ways to 


22 take advantage of the rising values in the whey market. 


23 We would also be curious to know how small cheese 


24 processors manage to compete for milk supplies if they 


25 have no outlet for their whey. 
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1 Since 2007 Land O'Lakes has had first-hand 


2 experience with the issue of a small cheese plant 


3 finding an outlet for whey processing. Our Orland 


4 cheese plant had been condensing and trucking the whey 


5 to our Tulare plant for further processing. This ended 


E in 2010 when we chose to idle our cheese and whey 


7 processing facility in Tulare. We continue to condense 


8 Orland's whey into whey protein concentrate and have 


, established a new relationship with a cheese 


Ie manufacturer in California for further processing. We 


11 don't capture the full value of the lactose in the 


12 permeate, which is sold to area dairy farmers, but we 


le have found an outlet for our condensed whey. 


14 We also respectfully encourage the Department 


15 to ask large California cheese makers how their whey 


IE enterprises have performed since December 2007 and to 


17 compare and contrast their California plants to cheese 


18 plants operating in federal order markets. On the 


Ie surface, it appears that the California cheese plants 


2C have had a significant advantage over cheese plants 


21 operating in federal order markets because of the fixed 


22 whey factor. 


23 Processing capacity has changed since 2007 


24 and 2008. In 2007 we raised concerns about the lack of 


2: processing capacity in California. This developed 
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1 because new plants were not coming on line fast enough 


2 to accommodate the growth in milk production. We 


3 testified that through August 2007 milk production had 


4 increased year-to-date by 4.7 percent, and we stated 


5 that if milk production increases continued at that 


E pace there would be five million pounds of additional 


7 milk per day in 2007 compared to the previous year. As 


8 a result, the state's processing capacity was being 


S pressured and, in fact, milk had to be shipped out-of


lC state and, in some cases, less attractive alternatives 


11 were instituted. The situation in 2007 through 2008 


12 was precarious. Certainly one could argue that 


Ie California's milk processing capacity was in deficit. 


14 Things have changed since 2007 and 2008. 


15 Currently there is adequate capacity to handle and 


IE process California's milk supply. This does not mean 


17 


18 


E 


2C 


2 


22 


that there could be short-term problems on certain 


weekends and/or holidays when milk backs up or when one 


of the large manufacturing plants goes down for 


maintenance. But even in those cases, while some out-


of-state shipments may be necessary, we are not aware 


of milk finding its way to less attractive alternatives 


2c nor being shipped out-of-state on a regular basis. The 


24 current market conditions differ significantly from 


2: market conditions of 2007 and 2008. 
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1 What has changed? 


2 Number one, during the peak of the crises, a 


3 large proportion of the cooperatives and some 


4 proprietary firms with direct shippers adopted a base 


~ plan and, in some cases, producers were assessed for 


E the cost of disposing of milk in excess of their base 


7 production. 


8 Number two, milk production has declined in 


C California since 2008. In fact, average milk output 


1e per day was 4.3-million pounds less in 2009 than it was 


11 in 2008. This occurred for at least two reasons: One 


12 was the base plans that were put in place; secondly, 


1 the milk prices declined sharply from their peak in 


14 2007 and 2008. In fact, the average over base price in 


1: 2007 was $17.27 and by July 2009 the over base price 


1E dropped to $9.60 per hundredweight, and the average for 


17 2009 was only $10.81 per hundredweight. From August 


18 2007 to July 2009, the over base price dropped by 52 


1 C percent. 


2C Number three, milk processing capacity on a 


21 net basis is significantly larger today than it was in 


22 2007 and 2008. There was an expansion in cheese 


23 processing capacity on the part of two firms for a 


24 total of 67 loads of milk per day, and a combination of 


25 new powder plants, expansion of current capacity for 
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1 Land O'Lakes, and a reopening of an old plant that 


2 processes powder, condensed, and cream cheese, which 


3 added a total of 287 loads a days. 


4 There were also some losses in processing 


5 capacity. Land O'Lakes idling a cheddar plant, and 


E another large cheese plant was closed, for a total loss 


7 in processing of 145 loads of milk per day. 


8 In sum, this means that California has 


C experienced a net increase in processing capacity of 


Ie about 209 loads of milk per day than at the time of the 


l' fall 2007 hearing. It's true that in 2007 and 2008 the 


12 California milk supply exceeded processing capacity so 


13 we had deficit processing capacity. Because the 


14 processing capacity was deficit in 2007 and 2008, it 


15 would be inaccurate to say that we have excess 


IE processing capacity of 209 loads per day. Taking into 


17 account the deficit processing capacity and the growth 


18 in processing capacity on a net basis, and based upon 


IS industry sources, we believe California has excess 


2C processing capacity of an estimated 80 to 90 loads of 


2 milk per day as of April 2011. We believe this to be a 


22 conservative estimate. At this point in time the 


23 manufacturing capacity in California can adequately 


24 handle and process California's milk output. 


2: Position on COl's 4A petition: Regarding the 
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petition by CDr to update the make allowances for 


butter and nonfat dry milk, Land O'Lakes respectfully 


requests that the Department conduct a thorough review 


of the reported manufacturing costs for 2009. 


Specifically we encourage the Department to consider 


the level of plant capacity utilized. Land O'Lakes 


would like to remind the Department that the 


manufacturing cost data upon which the make allowances 


are based need to represent costs in plants operating 


at full utilization of the plant's capacity. 


We know that from our own butter and nonfat 


dry milk plant operations in Tulare that our 2009 costs 


were impacted by startup costs, reduced milk volumes 


through the plant, and underutilization of plant 


capacities. Additionally, Land O'Lakes would like to 


note that the 2010 survey of manufacturing costs will 


come out within the next few months, providing the 


Department and the industry with the most current data 


available on such costs. 


We support the CDI petition to update the 


21 f.o.b. adjuster on butter. We have no concerns about 


22 how the f.o.b. adjuster for butter was compiled. The 


2 reported f.o.b. adjuster is based upon audited numbers 


24 from butter plants and represents the cost of moving 


2: butter east. We need to stay competitive with butter 
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1 processors located outside of California. 


2 Position on alternative proposals: Land 


3 O'Lakes supports the Department's alternative proposal 


4 to make administrative changes to the Class 4A and 4B 


: pricing formulas to include language to implement the 


E collection of security charges provided by the Milk 


7 Producers Security Trust Fund. 


S We support the Western United Dairymen 


S proposal, but prefer our proposal. 


Ie We oppose the Dairy Institute's alternative 


11 proposal. We are pleased to see the Dairy Institute 


12 recognizes the inadequacy of and inequity resulting 


1~ from the current 25 cent fixed whey factor; however, 


14 the proposal would not do enough to bring the Class 4B 


15 price into better alignment with the Federal Order 


IE Class III price. 


17 Conclusion: We thank the Secretary for 


18 calling this hearing. We thank you for your 


IS consideration and Land O'Lakes would like to request 


2C the opportunity to file a post-hearing brief. 


2' HEARING OFFICER MAXIE: Your request to file 


22 a post-hearing brief is granted. 


23 Are there any questions from the panel? 


24 MS. GATES: Mr. Wegner, I have a couple of 


2= questions for you. 
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1 Going back to your position on the 4A 


2 petition that's out there, did I understand correctly 


3 that you didn't take a position on the f.o.b. adjuster 


4 for 4A, it was just 4B? 


5 MR. WEGNER: We did take a position on the 


E f.o.b. adjuster for 4A. We support that. 


7 MS. GATES: You support that. So it's just 


8 the cost, net efficient costs that you're --


e MR. WEGNER: Raising. 


10 


11 


12 


1 


14 


MS. GATES: -- raising. 


MR. WEGNER: Raising questions about, yes. 


MS. GATES: Raising concerns with. Okay. 


MR. WEGNER: Yes. 


MS. GATES: Okay, all right. Does Land 


15 O'Lakes still have a base plan in effect? 


IE 


17 


MR. WEGNER: Yes, we do. 


MS. GATES: Okay. Could you speak a little 


18 bit to why Land O'Lakes chose the Dairy Market News 


Ie Price series versus NASS series? 


2C MR. WEGNER: Well, we thought that from a 


2' Department perspective in terms of what you've used, 


22 you'd prefer to have a California market price. That's 


23 why we chose that one. 


24 MS. GATES: And you feel that that more 


25 accurately reflects the California price versus the 
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1 NASS. 


2 


~ 


4 One more. 


MR. WEGNER: Yes. 


MS. GATES: I understand it correctly. Okay. 


5 How did Land O'Lakes come to the floor and 


E the ceiling on this scale, the graduated scale that you 


7 guys have proposed? 


8 MR. WEGNER: We looked at what we thought was 


S fair. We felt that the -- since there had been no 


le stated opposition to the 25 cent fixed floor that it 


11 would be best to retain that in the event that whey 


12 would drop out again. We felt that the dollar ceiling 


13 was a fair number and it was important to max -- to 


14 minimize or -- excuse me -- to limit the exposure to a 


15 dollar. We felt that that was a fair number, 


IE especially at it relates to the two factors, especially 


17 as it relates to the federal order whey formula and the 


18 other being that we've got, is it, 40-41 months with a 


IS 25 cent fixed factor had been in place. We thought it 


2C was time for cheese prices to recognize that value and 


21 share it a bit more. 


22 


23 


MS. GATES: Okay, thank you. 


MS. REED: Mr. Wegner, I have a couple 


24 questions to ask you. 


25 You're talking then, on page 10, about how 


ACCELERATED BUSINESS GROUP 
:916) 851-5976 


57 







1 you feel that your costs have been impacted by startup, 


2 you know, fees, and reduced milk and all. And I will 


3 ask the same question that I asked of CDI. So how do 


4 you feel those things that happened that year as far as 


= fluctuation in volumes and expansions affected your 


E plant, in what way? 


MR. WEGNER: I think our costs were higher 7 


8 due to the startup costs, the lower (indiscernible), 


S were getting used to the efficiency of moving product 


1e through In a new system. 


we 


11 MS. REED: Okay. Also, do you feel that the 


12 costs and the Department's -- you're going to, I 


1 already know what your answer's going to be -- the 


14 Department's 2009 exhibit reflect your costs, how do 


15 you feel it reflects your costs in all areas, because 


1E you do butter, powder, and cheese? And if you could, 


17 speak to each one of those. 


18 MR. WEGNER: Well, I think the point we're 


1S raising is that they may, in fact, represent the costs 


2C at the plant. Do they represent plant costs when a 


21 plant is running at full capacity is our point. We 


22 would definitely raise those concerns about the butter 


23 and powder operations specifically. 


24 


2: question. 


MS. REED: Okay. And then one final 


Knowing that you guys do still process 


ACCELERATED BUSINESS GROUP 
(916) 85J-Sg76 


58 







cheese in California, but you're asking for a reduction 


2 in the make allowance and also the f.o.b. adjuster. 


3 Could you explain why you're going in that route? 


4 MR. WEGNER: Well, we felt that the survey 


5 numbers weren't affected by startups, weren't affected 


E by through put, and they did represent where the costs 


7 are for the industry. 


8 


S 


1C 


11 questions. 


MS. REED: Okay, thank you. 


HEARING OFFICER MAXIE: Mr. Eastman? 


MR. EASTMAN: Thanks. I have just a couple 


12 So piggybacking on what Venetta just asked, 


13 you mentioned you still make cheese. And how will your 


14 (indiscernible) proposal affect you as a processor of 


15 cheese? Obviously Land O'Lakes is a processing 


1E cooperative, so you kind of wear dual hats where you 


17 have interests on dairy farmers but then also you are a 


18 processor of butter, powder, and cheese. How does your 


lS forby (phonetic) formula affect you as a processor in 


2C marketing, a marketer of cheese? 


21 MR. WEGNER: Well, it will certainly impact 


22 our Orland facility. We're well aware of the impact 


23 there, it would be. But again from a cooperative 


24 member-owner perspective the inequity between the Class 


2: III and the 4B is a very important point for our 
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1 member-owners. We understand the impact, the negative 


2 impact on our plant but a very positive impact to our 


3 producers, our producer-owners. So we're well aware of 


4 that. 


5 MR. EASTMAN: All right. And as a national 


E organization you do mention that you make cheese in 


7 California but you also make cheese in the upper 


8 Midwest, other areas of the country. When you look at 


, the price alignment issue that you've raised in your 


lC testimony, and you've mentioned that possibly 


l' California cheese processors, due to that price 


12 alignment issue, had some sort of maybe advantage. Do 


1~ you feel that you've been able to take advantage of 


14 that in the sense that you've mentioned in your 


15 testimony you pay the Class III or above Class III 


IE price in -- outside of California, but you've had a 


17 lower price in California. 


18 leverage that? 


Have you been able to 


1, 


2C 


2" 


22 


2c 


24 


25 


MR. WEGNER: Well, no secret, we have a much 


smaller footprint in cheese at this point and a lot of 


the cheese that we use out of Orland is within an 


internal process within our own plants. It certainly 


has helped. I won't deny that fact. Whether it's been 


a big advantage with the small stake we have in cheese, 


I wouldn't say it has been. 
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1 MR. EASTMAN: Okay. In your testimony you 


2 raise an issue of price alignment between the cheese 


C price in California and federal orders, and you focus a 


4 lot on the whey values. Did you look at or consider 


5 the other aspects of the (indiscernible) and formulas? 


E For example, the cheese price series, butter price 


7 series. Did you look at the formula constructs, things 


8 of that nature when you were looking at pricing line 


S (indiscernible) or did you just focus on the whey? 


1C MR. WEGNER: Well, certainly we looked at the 


11 other components within the formula, but the bulk of 


12 the difference, the majority of the lion's share is 


13 certainly in the whey factor. So that's why we focused 


14 on that whey factor. And in light of all the 


15 discussions we've had here, and as Mr. Erba pointed 


1E out, the temporary sort of option that was put in 


17 place, the 25 cent fixed factor, clearly needed some 


18 updating with the strength that we'd seen since 


lS December of 2007. So we -- it's pretty glaring when 


20 you look at the amount of the difference between Class 


21 III and 4B, that the whey factor is a pretty obvious 


22 one to address. 


2 c MR. EASTMAN: I apologize. I'm going to 


24 start writing really quickly, but apparently you can 


2: speak faster than I can write. 
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1 You mentioned in your testimony that in the 


2 past there's been statements at hearings, at federal 


c orders there's the depooling option and (indiscernible) 


4 and provides an advantage in federal orders. You also 


: mentioned a statement that cooperatives in federal 


E orders are responsible for the Class III 


7 (indiscernible) with regards -- probably the pooling. 


8 Do you feel there's ever any circumstances where maybe 


~ milk is long or there's some sort of distressed milk 


lC and the cooperative could, say, offer milk to cheese 


11 plants at a price below the Class III price and eat the 


12 difference and blend it to the members maybe? 


1c 


14 


1: 


lE 


MR. WEGNER: It's very possible. The spot 


market is very different from the -- having established 


full supply contracts that are in place. But yes, that 


is a possibility. How of ten? I can't give you a 


17 number on how often that happens. A distress time, 


18 


l c 


2C 


2 


like a holiday period, like a plant breakdown, then 


that might be the case where you would move it. And 


you're exactly right, though, it would come back in the 


cooperative and their membership would, as you said, 


22 eat the difference. Because you still have to account 


2c 


24 


2: 


to the pool at the Class III price. 


MR. EASTMAN: Sure. Do you have any 


anecdotal evidence, have you ever heard stories of 
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1 things like that happening? 


2 MR. WEGNER: I know it happens on, like I 


c said, long times when you have holidays. We didn't 


4 have much of a flux in the upper Midwest and East this 


5 spring, but certainly other springs we'd had points 


E where you had to sell in order to find a place for 


7 the milk you would offer it a bit lower. 


8 


~ 


1C 


MR. EASTMAN: 


have another question. 


Okay. Another question. And I 


You mentioned that you much 


favor a sliding scale with regards to whey values 


1 rather than the fixed factor. And the question I have 


12 is let's suppose there were a price alignment issue and 


13 the Department were to seek to correct that issue. And 


14 part of that, let's suppose, were to change the whey 


15 value that's incorporated in the 4B formula in 


1E California. Would it be your position that in your 


17 mind a sliding scale would be better than, say, a fixed 


18 factor even if on average over time the fixed factor 


l~ were to correct whatever price alignment there would 


2C be? Or would it be the same for you? 


21 MR. WEGNER: I'd need to see what you meant 


22 by a fixed factor. And you probably are talking of 


2c over a period of time that it would perform as well as 


24 a sliding scale. From my vantage point I think the 


25 sliding scale offers a clear indication of where 
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1 they're going, tied into that market a little more. 


2 Maybe predictability isn't quite the right word, but a 


little more fairness in terms of approximating. I 


4 think we're in a tough spot here in approximating value 


5 without the costs. We need from our vantage point 


( we need to have something that approximates value. I 


7 would think that as value goes up in the marketplace 


8 you'd like to see something connected to the producer 


9 value as opposed to -- I won't argue, sure, you're 


1C going to set it at a dollar, a fixed floor? I mean, 


11 that's -- I don't think that's as good as moving it up 


12 and down from a quarter to a dollar. 


13 MR. EASTMAN: So in essence you'd rather see 


14 those whey values rise and fall with the market then. 


15 


16 


MR. WEGNER: Yes, that's what I'd prefer. 


MR. EASTMAN: Even if -- I'm just going to 


17 throw a number out, these are just hypothetical numbers 


18 I'm pulling out of the air. Let's just suppose they 


19 rose over a certain period of time, your sliding scale 


20 were to provide, say, 50 cents a hundredweight, your 


21 weight value. Let's suppose there was a fixed factor 


22 that over the same period of time was set at 50 cents. 


23 So on average both of those would perform over the long 


24 haul the same, but obviously with regards to ups and 


25 downs in the market they wouldn't. Would it still be 
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1 your position that you would prefer the sliding scale 


2 just because it would follow the market even though the 


3 end result could be the same? And hopefully that's not 


4 (indiscernible), it's your hypothetical. 


= MR. WEGNER: Are we taking a bid here? In 


E all seriousness, from my vantage point as representing 


7 Land O'Lakes, we try to strike something that had some 


8 fairness to it and I think, from our vantage point, the 


S sliding scale is a bit more fair in being connected to 


lC the whey market. Certainly at the end of the day we're 


11 interested in seeing what the return would be as 


12 compared to another alternative. But clearly the 25 


13 cent fixed factor is not returning an equitable, fair, 


14 logical, reasonable value to dairy farmers right now in 


15 California. 


lE MR. EASTMAN: Okay, I appreciate that answer. 


17 I realize that question was a little wordy, but I 


18 appreciate that. Let me just check one more thing. 


le MR. WEGNER: I guess I should ask if I 


2C answered the question, right? 


2 


22 answer. 


23 


24 


25 questions. 


MR. EASTMAN: No, I thought that was a fair 


MR. WEGNER: Okay. 


MR. EASTMAN: I think that's all my 
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1 MS. GATES: I just have a couple more follow-


2 up. 


3 On the last page of your testimony when you 


4 were speaking to plant capacity and where the state was 


5 at this point in time, and you felt that at this point 


E the capacity was find to handle what was going on. 


7 What do you see moving forward? Do your, you know, 


8 members want to grow? I mean, has that allowed for 


S that or what do you see, like in the next year or so? 


Ie MR. WEGNER: If you tell me the milk price, 


11 I'll give you my response. 


12 


13 


MS. GATES: Okay. 


MR. WEGNER: But no, seriously, I think we're 


14 cautiously optimistic, I think, but very cognizant of 


15 


IE 


17 


18 


the impact of rising feed costs. I'm hoping we can 


hear a little bit more about equity on dairy farms, 


because that's probably my biggest concerns is that 


we're really in a very serious position regarding 


IS equity, so that a dairy farmer can't withstand another 


2C period of very low, much less catastrophically low, 


21 margins. 


22 So where are we going in the future really 


23 depends. I'm very concerned about New Zealand milk 


24 coming back onto the market this fall quarter. I'm 


2: concerned about China deciding not to buy as much whole 
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1 milk powder and skim milk powder. That all impacts on 


2 that butter/powder side. Will New Zealand go back to 


3 cheese? 


4 Lots of variables in places is what I'm 


5 saying. Our dairy farmers continue to want to produce 


E milk, but I'm not sitting here thinking that there's 


7 going to be expansion at this point. But a little bit 


8 like Mr. Erba suggested, 275 dairy members, it's hard 


9 to generalize what they're going to do. But right now 


10 the prices are staying ahead of feed costs. I'm not 


11 sure we're going to continue to see that as we go on to 


12 the remainder of 2011, much less into 2012. 


13 MS. GATES: Okay, thank you. 


14 Back to the Dairy Market News versus the NASS 


15 price. Was there any concern with the Dairy Market 


1f News being a phone survey versus an audited type data 


17 series that the NASS series is? 


18 MR. WEGNER: We didn't raise that point 


1, specifically. I know that's been talked about in 


2C previous hearings. At this point, again, we're trying 


2' to reflect the Western whey markets and 


22 


23 


24 find. 


2: 


MS. GATES: California price. 


MR. WEGNER: -- that's the best number we can 


MS. GATES: Okay. 
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MR. WEGNER: It's in the California dairy 1 


2 markets and that's the best market we can find for it. 


c MS. GATES: Okay, thank you. 


4 MR. EASTMAN: I'm sorry, I have one more 


, question. 


E With regards to your testimony on the 


7 manufacturing costs surveys and how that should be 


8 implemented when studying make allowances, you 


C mentioned that you -- in your testimony you draw 


lC concerns to the level of, say, butter and powder costs, 


1 the manufacturing costs. Are you in favor, then, do 


12 you support the idea of updating manufacturing cost 


13 allowances in butter, powder in general 


14 


15 


MR. WEGNER: In general --


MR. EASTMAN: knowing that there are some 


IE worries in your mind about the levels maybe? 


17 MR. WEGNER: In general we support the idea, 


18 specifically regarding 2009 when we had the concerns 


1~ we've raised earlier about capacity, startup costs, 


2 ( through put. 


21 MR. EASTMAN: Okay. So just like on 


22 (indiscernible) you're supportive of changes to the 


23 make allowances on both. 


24 MR. WEGNER: On cheese we are specifically 


25 supportive to the changes and have no concerns. On 


ACCELERATED BUSINESS GROUP 
1916) 851-5976 


68 







butter and powder we have the concerns as I've stated 


2 before. 


3 


4 


5 


E 


MR. EASTMAN: Okay, thank you. 


HEARING OFFICER MAXIE: Any other questions? 


(No audible response.) 


HEARING OFFICER MAXIE: Thank you, 


7 Mr. Wegner. 


t We'll now calIon the first alternative 


S proposal, and that came from Western United Dairymen. 


Ie We have some complaints on the panel of the 


11 alr conditioning being too cold up here. 


12 


13 


14 


UNIDENTIFIED SPEAKER: I agree with that. 


MS. GATES: Would you? Okay. 


HEARING OFFICER MAXIE: If there's anybody 


15 back there that can adjust that. 


IE 


17 


MR. EASTMAN: That's not (indiscernible). 


HEARING OFFICER MAXIE: All right. It's now 


18 about two to two. 


IS MS. REED: I'll take five votes for myself. 


2C I don't have anybody over here to block the air. 


2 HEARING OFFICER MAXIE: Mr. Marsh, would you 


22 state your name and spell your last name for the 


2c record. 


24 


25 


MR. MARSH: Yes. Michael Marsh, M-A-R-S-H. 


HEARING OFFICER MAXIE: Thank you for the 
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* EXHIBIT 


I 6~ 
I 


land O'lakes .. Western initiating 
supplemental base reduction measures 
ShareThisQ FacebookQTweetQGoogleQUnkedlnQ PinterestQEmaiIQPrin! 


From letter addressed to Land O'Lakes Dairy Members from Pete Garbani, Director of Milk 
Supply Western Region, dated March 16, 2012: 


This letter reaches you at a time when our state is experiencing extremely high milk production. A 
mild summer combined with improved producer margins through the fall led to significant increases 
in milk production as we entered 2012. As of this writing , production within both the State of 
California and your cooperative continues on an upward trend. More specifically we have received or 
sold over 17 million Ibs. per day in early March and volumes are still growing . As such we continue 
to seek alternative markets for your milk. Our efforts thus far have resulted in deep discounts to clear 
the market and as production continues to grow these alternatives will become increasingly less 
attractive. 


Given these circumstances Land O'Lakes is initiating the following supplemental base reduction 
measures: 


1. Consistent with our letter dated March 5, 2012, members who produce above their newly 
revised base volul11e will be assessed $10/cwl. however we have delayed the effective 
implementation for measurement purposes until April 1, 2012. Our delayed 
implementation is focused on 'assisting patrons with orderly volume reductions however it is 
imperative that this excess production be eliminated. 


2. Additionally, effective April 1, all Tulare and Southern CA members will be required to 
reduce production by an additional 6%. We intend to use the lower of your recently 
revised base volume or March 1 st - 7th 2012, average daily volume as the starting volume 
for reduction purposes. '. 


3. In return for reducing production to your temporary base volume. Land O'Lakes will increase 
your premium by $.30/cwt.(above any existing premium) on your remaining production. You 
will be eligible for this prem.ium if and only if you ,achi,eve the targeted volume reduction on 
your dairy. . . '. 


4. If the targeted volume redu'ction is not achieved, you, will not be eligible for the $0.30/cwt. 
premium and you will be asse,ssed at least $1 O/~. ofl the production above your temporary 
base volume. This is necessary to clear the market of·milk. 


5. Your vol~me will be measu're~: on a monthly average, ~asis . ; 
6. This temporary base voluMe will be in place for three (3) months beginning April 1, 


2012 and extending through June 30, 2012. Beginning July 1, 2012 we will revert back 
to our nprmal base prodl1ctipn volumes and the '!dditional premium of $.30/cwt. will 
end. . . " . 


We recognize the stress tliese measl.!res may have on your dairy and our effort is to achieve the 
necessary reduction in milk production while trying to mitigate some of the financial implications to 


• I: .; . I . 


your operatIOns. . I' ': , , .. 


. . . 'I , ! • 


Going forward it,is our intention to anflually review our members' production as it relates to your 
base volumes and adjust accordingly. ' :; 


, , 


" 
: 


: : 
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BEFORE THE UNITED STATES DEPARTMENT 


OF AGRICULTURE 


AGRICULTURE MARKETING SERVICE 


In the Matter of Milk in California 
Notice of Hearing on a Proposal to 
Establish a Federal Milk Marketing 
Order 


7 CFR Part 1051 
Docket No.: AO-15-0071 
AMS-DA-14 -0095 


Clovis, California, September 22, 2015 


In June 2013, the three proponent dairy farm cooperative associations gave public 
notice, by press releases attached, of a study prepared by dairy economists Mark 
Stephenson and Chuck Nicholson. Information about the study, from the press 
release or releases, was reported and published by print and web-based media. 
However, the study itself has been provided only to senior management of the 
cooperative proponents and it, and any and all copies thereof in any format, are 
considered by the cooperatives as confidential proprietary information. 


In June 2015, a request was made of counsel for the proponent cooperatives to make 
a copy of the Stephenson-Nicholson study available to other interested parties. 
Cooperative counsel promptly responded: "no." 


As the hearing has progressed, questions have been asked of witnesses concerning 
the Stephenson-Nicholson study, to which counsel for the proponent cooperatives 
has objected. It is the position of the cooperative association proponents that the 
Stephenson-Nicholson is for the private use of the cooperatives, and cooperatives 
will continue to object to questions concerning its content and will instruct 
witnesses not to answer questions concerning its content. 
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Dairy Farmers of America 


For further information, contact: 
Marie teVelde 
California Dairies, Inc. 
559.623.6977 
mtevelde@californiadairies.com 


FOR IMMEDIATE RELEASE 


• LAND O' LAKES. INC. 


Study Results Suggest Federal Milk Marketing Order Could Benefit California Dairy Producers 


VISALIA, Calif. - June 18, 2013 - The findings of a five·month long study commissioned by California 
Dairies, Inc. (COl), Dairy Farmers of America, Inc. (DFA), and Land O'Lakes, Inc. (LDL) indicate that a 
properly written federal milk marketing order for California would provide a regulatory structure that 
would potentially result in higher farm gate prices, which would benefit California dairy farm families. 
The three cooperatives, representing approximately 80 percent of the milk produced in California, 
collectively funded the comprehensive modeling study to examine the issues and benefits of replacing 
the California state milk marketing order with a federal milk marketing order. 


The study was conducted by Dr. Mark Stephenson, University of Wisconsin-Madison and Dr. Chuck 
Nicholson of Penn State University. After a thorough review of the study results including possible 
consequences and opportunities, it was agreed upon by the three cooperatives to continue working 
toward a change in the regulatory structure. Staff from the three cooperatives will begin to draft federal 
order language to initiate the process. COl, DFA, and LOL also will be holding a series of explanatory 
sessions for its members to share the results and receive input on how best to move forward on possible 
implementation. 


### 


About California Dairies, Inc. 
California Dairies, Inc. is the largest member-owned milk marketing and processing cooperative in 
California producing 47 percent of California's milk. Co-owned by more than 430 dairy producers who 
ship 18 billion pounds of Real California Milk annually, California Dairies, Inc. is a manufacturer of quality 
butter, fluid milk products and milk powders. In addition, California Dairies, Inc. is the home of two 
leading and well-respected brands of butter - Challenge and Danish Creamery. California Dairies' quality 
dairy products are available in all SO United States and in more than SO foreign countries. For additional 
information on California Dairies, Inc., visit www.californiadairies.com . 


-more-







About Dairy Farmers of America, Inc. 
Dairy Farmers of America, Inc. (DFA) is a national dairy marketing cooperative that serves and is owned 
by more than 13,000 members on more than 8,000 farms in 48 states. DFA also is one of the country's 
most diversified manufacturers of dairy products, food components and ingredients, and is a leader in 
formulating and packaging shelf-stable dairy products. For more information, call1-888-DFA-MILK (332-
6455) or visit www.dfamilk.com. 


About Land Q'Lakes, Inc. 
Land Q'Lakes, Inc. (www.landolakesinc.com) is a national, farmer-owned food and agricultural 
cooperative with annual sales of more than $14 billion. The nation's second-largest cooperative and 
number 210 on the Fortune 500, Land O'Lakes does business in all 50 states and more than 60 countries. 
It is a leading marketer of a full line of dairy-based consumer, foodservice and food ingredient products 
across the United States; serves its international customers with a variety of food and animal feed 
ingredients; and provides farmers and ranchers with an extensive line of agricultural supplies (feed, 
seed, and crop protection products and services) under the operations of WinField and Purina Animal 
Nutrition. Land O'Lakes also provides agricultural assistance and technical training in more than 25 
developing nations. 







Study Results SUggest Federal Milk Marketing Order Could Benefit California Dairy Producers 


June 19, 201307:07 AM Eastern Daylight nme 


VISALIA, Calif.-(BUSINESS WRE}-The findings of a five-month long study commissioned by Califomia Dairies, Inc. (COl), Dairy Farmers of America. 


Inc. (DFA), and Land O'lakes, Inc. (LOL) indicate thata property written federal milk marketing order for California would provide a regulatory structure 


that would potentially result in higher farm gate prices, which would benefit California dairy farm families. The three cooperatives, representing 


approximately 80 percent afthe milk produced in Califomia, collectively funded the comprehensive modeling study to examine the issues and benefits of 


replacing the Califomia state milk marketing order with a federal milk marketing order. 


The study was conducted by Dr. Mark Stephenson, University ofWsconsin-Madison and Or. Chuck Nicholson of Penn State University. After a thorough 


review of the study results induding possible consequences and opportunities, it was agreed upon by the three cooperatives to continue working toward 


a change in the regulatory structure. StafHrom the three cooperatives will begin to draft federal order language to initiate the process. COl, OFA, and lOL 


also will be holding a series of explanatory sessions for its members to share the results and receive input on how best to move forward on possible 


implementation. 


About California Oairtes,loc. 


Califomia Dairies, Inc. is the largest member-owned milk marketing and processing cooperative in Califomia producing 47 percentofCalifomia's milk. 


Co-owned by more than 430 dairy producers who ship 18 billion pounds of Real Califomia Milk annually, Califomia Dairies, Inc. is a manufacturer of 


quality butter, fluid milk products and milk powders. In addition , Califomia Dairies, Inc. is the home of two leading and well-respected brands of butter


Challenge and Danish Creamery. Califomia Da iries' quality dairy products are available in all 50 United States and in more than 50 foreign countries. 


For additional information on Califomia Dairies, Inc., visit www caljfomjadajdes com. 


About Oairy Farmers of America, Inc. 


Dairy Farmers of America, Inc. (OFA) is a national dairy marketing cooperative that serves and is owned by more than 13,000 members on more than 


8,000 farms in 48 states. DFA also is one of the country's most diversified manufacturers of dairy products, food components and ingredients, and is a 


leader in formulating and packaging shelf-stable dairy products. For more information, call1-888-0FA-MILK (332-6455) or visit www dfamilk com. 







About Land O'Lakes, Inc. 


land O'lakes, Inc. (WWW.landolakesinc.com)isa national, farmer-owned food and agricultural cooperative with annual sales of more than $14 billion. 


The nation's second-largest cooperative and number 21 a on the Fortune 500, land O'lakes does business in all 50 states and more than 60 Countries. It 


is a leading marketer of a full line of dairy-based consumer, food service and food ingredient products across the United States; serves its intemational 


customers with a variety of food and animal feed ingredients; and provides farmers and ranchers with an extensive line of agricultural supplies (feed, 


seed, and crop protection products and services) under the operations of WinField and Purina Animal Nutrition. land O'lakes also provides agricultural 


assistance and technical training in more than 25 developing nations. 


Contacts 
California Dairies, Inc. 


Marie teVelde, 559-623-6977 


rntevelde@californiadairies.com 
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