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VEEDNESDAY, SEPTEMBER 30, 2015 - - MORNI NG SESSI ON

JUDGE CLI FTON: WE ARE BACK ON RECORD ON SEPTEMBER 30,
2015. IT IS WEDNESDAY AND IT 1S 9:01 IN THE MORNING WE RE IN
CLOvVIS, CALIFORNTA. WE RE HERE IN A M LK HEARING MY NAME | S
JILL CLIFTON I'"M THE UNI TED STATES ADM NI STRATI VE LAW JUDGE WHO
IS ASSI GNED TO TAKE | N EVI DENCE AT TH S HEARING  THERE ARE TWO
KINDS OF EVI DENCE; TESTI MONY AND EXH BI TS.

TODAY IS DAY 7 OF TH S PROCEEDI NG | WOULD LI KE THE
TRANSCRI PT VOLUME FOR TODAY, THERE' S A DI FFERENT VOLUME FOR
EACH DAY, TO HAVE PAGE NUMBERS I N SEQUENCE TO THOSE OF
YESTERDAY.

THE DOCKET NUMBER IS, | N BRACKETS, [AQ, DOCKET NUMBER
15-0071. "M JILL CLIFTON. I'M A UNI TED STATES ADM NI STRATI VE
LAWJUDGE. | AM AN EMPLOYEE OF THE UNI TED STATES DEPARTMENT OF
AGRI CULTURE. AND | WOULD LI KE NOW TO TAKE APPEARANCES COF THOSE
PARTI CI PATI NG TODAY, BEG NNI NG PLEASE, W TH OTHER EMPLOYEES OF
THE UNI TED STATES DEPARTMENT OF AGRI CULTURE.

MS. MAY:  GOCD MORNING, |'M LAUREL MAY W TH USDA AMS
DAl RY PROGRAMS. LAUREL L-A-U-R-E-L, MAY MA-Y.

MR RICHVOND:. GOOD MORNING |'M W LLI AM RI CHVOND,
RI-CHMOND WTH USDA.

M5. FRISIUS: MEREDITH FRISIUS, ME-R-E-D-1-T-H
F-R-1-S-1-US, WTH USDA

MR N ERVAN:  JASON NI ERVAN, J-A-S-O-N, NI-E-R-MA-N
ASS| STANT MARKET ADM NI STRATOR FOR FEDERAL ROUTE 5. |'M HERE
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ON DETAIL WTH AMS DAl RY PROGRAMS.

MR SCHAEFER  HENRY SCHAEFER, HE-NR-Y, SCHA-E-F-E-R
AGRI CULTURAL ECONOM ST, HENRY SCHAEFER, H E-N-R-Y,
SCGCHAEFER AGR CULTURAL ECONOM ST WTH THE UPPER M DWEST
M LK MARKETI NG ORDER, FEDERAL ORDER 30, AND |I'M HERE ON DETAI L
FOR AMS DAl RY PROGRAME.

MR CARMAN  GOOD MORNING, THE LAST DAY OF THE FI SCAL YEAR
MY NAME | S CLI FFORD CARVAN, CGA-R-MA-N, |'M ASSI STANT TO THE
DEPUTY ADM NI STRATOR FOR DAl RY PROGRAMS, AGRI CULTURAL MARKETI NG
SERVI CE, USDA.

MS. BECKER GOOD MORNI NG LAUREN BECKER, L-A-U-R-E-N
B-E-CGK-E-R OFFI CE OF THE GENERAL COUNSEL.

MR HLL: GOOD MORNING LAST, BUT NOT LEAST -- BRIAN HILL,
B-RI1-A-N HI-L-L WTH THE OFFI CE OF GENERAL COUNSEL.

JUDGE CLIFTON:  NOW | WOULD LI KE THOSE WHO ARE ASSOCI ATED
W TH ONE OF THE PROPOCSALS TO COVE W TH THEI R ENTI RE TEAM AND
I NTRODUCE THEMSELVES.

MR BESHORE: MARVIN BESHORE, MA-R-V-I-N, B-E-S-H OR-E,
COUNSEL FOR THE PROPONENTS OF PROPCSAL NUMBER 1, CDI, DFA, LOQOL.

MR VLAHOS:  JOHN VLAHGS, J-O-H N, V AS IN VI CTOR
L-A-H O S,  HANSON BRI DCETT, B-R-I-D-GE-T-T, CO COUNSEL FOR
THE PROPONENTS OF PROPCSAL NUMBER 1.

MS. OLI VER THOWSON: GOOD MORNI NG, MEGAN CLI VER THOWPSCN,
ALSO WTH THE LAW OFFI CES OF HANSON BRI DGETT, AND ALSO
CO- COUNSEL FOR THE PROPONENTS OF PROPOSAL NUMBER 1.
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MR SCHAD: GOOD MORNING DENNIS SCHAD, S-CGHA-D, WTH
LAND O LAKES.

MR HOLLON:  GOOD MORNING, ELVIN HOLLON, E-L-V-1-N,

H O L-L-O-N, ON BEHALF OF THE DAIRY FARMERS OF AMERI CA, ONE COF
THE PROPONENTS FOR PROPCSAL 1.

MR VEGNER  THOVAS VEGNER, T-H O-M A-S, WEGNER,
WE-GNE-R WTH LAND O LAKES.

MR ENGLI SH GOOD MORNING, MY NAME | S CH P ENGLI SH.
GHI-P, ENGL-1-SH FROM THE LAWFI RM OF DAVI S, WRI GHT,
TREMAI NE, ON BEHALF OF THE DAI RY I NSTI TUTE OF CALI FORNI A.

MS. VULIN  ASHLEY VULIN, A-S-HL-E-Y, V, ASIN VICICR
-U-L-1-N ALSO WTH DAVI S, WRI GHT TREAM NE, COUNSEL FOR THE
DAI'RY | NSTI TUTE OF CALI FORNI A.

MR SCH EK:  GOOD MORNING W LLIAM SCH EK, S-CG H-|-E-K,
ECONOM ST W TH DAI RY | NSTI TUTE.

M5. KALDOR  GOOD MORNING RACHEL KALDOR, R-A-C-HE-L,
K-A-L-D-O- R EXECUTI VE DI RECTOR OF DAI RY | NSTI TUTE.

MR BLAUFUSS: GOOD MORNING ROB BLAUFUSS, B-L-A-U-F-U S S,
['MWTH DEAN FOODS COVPANY.

MR DEIJONG JAMES DEJONG J-A-ME-S, DEJ-ONG WTH
H LMAR CHEESE, A DAI RY FARMER- OANED MANUFACTURER OF CHEESE,
VHEY, AND M LK POWDERS.

MS. TAYLOR  SUE TAYLOR -- STANDARD SPELLING -- WTH
LEPRI NO FOCDS, L-E-P-R-1-N-O

MR VETNE: JOHN VETNE, V-E-T-N-E, REPRESENTATIVE FOR

1327

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME VII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

H LMAR CHEESE COMVPANY.

M5. HANCOCK: NI COLE HANCOCK W TH STCEL RIVES, N-1-C O L-E,
HANGCOGCGK AND STCEL RIVES IS S T-O-E-L, R1-V-ES,
REPRESENTI NG THE PRODUCER HANDLERS ASSOCI ATI ON, AS WELL AS
PONDERGCSA DAl RY.

MR LAI: GOOD MORNING VICTOR LA, LAST NAME | S SPELLED
L-A-1, WTH PRODUCERS DAl RY FOODS AND PRODUCERS DAl RY FOODS | S
A MEMBER OF THE PRODUCERS DAI RY HANDLERS ASSOC!I ATl ON.

JUDGE CLIFTON: | WOULD LI KE NOW TO TAKE APPEARANCES OF
THOSE WHO ARE PARTI CI PATI NG WHETHER OR NOT THEY ARE ASSCCI ATED
W TH ANY PARTI CULAR PROPCSAL.

MR MLTNER GOOD MORNING |IT'S RYAN M LTNER,
MI-L-T-NE-R, WTH MLTNER LAWFIRM ON BEHALF OF SELECT M LK
PRODUCERS.

JUDGE CLIFTON: IS THERE ANYONE WHO HAS NOT YET COME
FORWARD WHO EXPECTS TO TESTI FY?

ALL RIGHT. THAT IS, NOT YET. | WOULD LI KE NOW FOR
THOSE WHO HAVE PRELI M NARY MATTERS TO ADDRESS, TO COVE FORWARD.
| WOULD LI KE TO START WTH THE USDA REPRESENTATI VES.

MS. MAY: LAUREL MAY. GOCD MORNING, AGAIN. N CE TO SEE
ALL OF YOU HERE TODAY. | DON T TH NK WE HAVE ANYBODY I N HERE
WHO HASN T BEEN HERE, SO YQU HAVE HEARD THI S ROUTI NE BEFCRE,
BUT I'LL GO THROUGH I T JUST TO REM ND YQOU.

| F ANYBODY WOULD LI KE TO TESTIFY THAT | SN T PART OF
YOUR GROUP, THEY CAN CONTACT MEREDI TH AND SHE' LL GET THEM ON
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THE LI ST. ANYBODY FROM THE AUDI ENCE MAY QUESTI ON ANY OF THE
W TNESSES.  AND TO DO SO, YQU WOULD JUST COVE TO THE
M CROPHONE, AND JUDGE CLI FTON CAN ACKNONLEDGE YOQOU.

VE ARE BROADCASTI NG VIA A LI'VE AUDI O FEED, BUT WE ARE
NOT RECORDI NG THI S SESSI ON OF THE HEARI NG THE ACCESS FOR THAT
'S WAW TI NYURL. COM CAM LKHEARI NG -- | DON' T KNONVWHY | DON T
VRl TE THAT DOWN.

THE COURT REPORTER |'S REPORTI NG OFFI Cl AL TRANSCRI PTS,
VH CH WLL BE AVAI LABLE APPROXI MATELY TWO WEEKS AFTER THE END
OF EACH HEARI NG VEEK.

THE EXHI BI TS THAT ARE PRESENTED ARE NUMBERED | N ORDER
OF PRESENTATI ON, AND COPI ES OF THOSE WLL ALSO BE AVAI LABLE, AS
WLL ADDI TI ONAL COPI ES OVER THERE ON THE SI DE DURI NG THE
HEARI NG

VE DO HAVE REFRESHMENTS IN THE BACK OF THE ROOM | SEE
TH'S MORNING THEY CHANGED | T UP A LITTLE BIT, PLEASE HELP
YOURSELF TO THAT.

AND BYWAY OF REM NDERS, W WLL BE MOVING TO A
DI FFERENT ROOM HERE | N THE BUI LDI NG TOMORROWN AND FRI DAY, AND
I TS GO NG TO BE | NDEPENDENCE A AND B, WH CH ARE TOMRD THE
FRONT OF THE BU LDI NG OFF OF FOURTH STREET. SO WE WLL REM ND
YOU AGAIN AT THE END OF THE DAY, BUT LOXKX FOR QUR SI GN TOMORROW
OVER THERE.

AND | BELIEVE -- OH, SO THEN -- LET'S SEE, YESTERDAY AT
THE END OF THE DAY WE HAD MR MACHADO ON THE STAND. | TH NK
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TODAY USDA WOULD LI KE TO BEG N BY PRESENTI NG | TS CLASSI FI CATI ON
COVPARI SON CHART THAT WE PREPARED, AND THEN WE ALSO NEED TO GET
SOMVE CLARI FI CATI ON ON A DATA REQUEST THAT MS. TAYLOR HAD MADE
LAST WEEK, AND THEN WE SUSPECT WE' LL CONTI NUE W TH PROPONENT

W TNESSES.

JUDGE CLI FTON: W TH REGARD TO THE MOVE TO | NDEPENDENCE A
AND B, THE GOOD NEWS IS, ALTHOUGH WE HAVE TO VACATE TH S ROOM
VE CAN TAKE OUR TH NGS DI RECTLY | NTO THAT ROOM AND SET THEM UP
TONI GHT SO WE DON' T HAVE TO HAUL THI NGS BACK TO OUR HOTELS AND
THEN BRI NG THEM BACK AGAIN, WHI CH IS GREAT.

MY PLAN | S TO STOP THE HEARI NG NO LATER THAN 4:45. THE
CREW THAT IS COM NG | NTO TH'S ROOM WANTS ACCESS AT 5:15, SO
WE' LL NEED TO CLEAR QUT. |IF I T BECOVES APPROPRI ATE TO STCP
PRIOR TO 4:45, FINE. BUT NO LATER THAN 4:45 WE WLL STCP
TODAY.

ARE THERE OTHER PRELI M NARY MATTERS FROM ANYONE?

MR ENGISH CH P ENGISH OF COURSE WE' LL ALSO BE
MONI TORI NG WHAT MAY OR MAY NOT BE HAPPEN NG | N WASHI NGTON DC.
My LATEST I NFORVATION IS, | T'S ONLY AFTERNOON AND NOBCDY VOTES
BEFORE NOON | N WASHI NGTON DC. SO WE' RE ALREADY STARTED, AND
THEY ARE NOT. SO OBVI QUSLY WE HAVE GOT SOME VOTES TO GO
THROUGH, AND WE' LL SEE WHAT HAPPENS. THAT COULD AFFECT WHETHER
VE' RE | N | NDEPENDENCE TOMORROW  HOPEFULLY NOT.

JUDGE CLI FTON:  HOPEFULLY | T WLL NOT AFFECT IT AS OPPCSED
TO HOPEFULLY W LL NOT CONTI NUE.
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MR ENGISH TO BE CLEAR, YES. THAT'S EXACTLY WHAT |
MEANT. | THINK IT IS THE ONE TH NG THAT EVERYBODY IN TH S ROOM
AGREES ON.

JUDGE CLIFTON:  I'M CERTAIN THAT'S TRUE. THI S IS HARD WORK
AND WVE WANT TO FINISH IT. ALL RIGHT.

ARE THERE ANY OTHER PRELI M NARY MATTERS? LET' S BEG N,

THEN, WTH THE PASSI NG QUT OF ANY EXH BI TS THAT YQU HAVE THAT
SHOWS THE CLASSI FI CATI ON COVPARI SON, AND TELL US WHAT NUMBER | T
WLL BE. TH S WLL BE 29. AND | DO HAVE A MAGNI FYI NG GLASS UP
HERE | N CASE ANYONE NEEDS TO USE I T. | BELI EVE THAT EVERYONE
HAS A COPY. THANK YOU. MS. BECKER
( THEREAFTER, EXHI BI T NUMBER 29 WAS MARKED
FOR | DENTI FI CATI ON.)

MS. BECKER THI S IS LAUREN BECKER FOR USDA.

W LL YOU PLEASE STATE AND SPELL YOUR NAME FOR THE
RECORD?

JUDGE CLIFTON:  LET ME SWEAR HM IN FIRST. YOQU KNOW | T
DOESN T -- | T DOESN T -- THERE I'S NOT A ROUTI NE WHETHER YOU ASK
A PERSON H' S NAME BEFORE OR AFTER YOU SWEAR HHM IN.  BUT | HAVE
BEGUN TO REALI ZE THAT THAT'S SOMETHI NG | WANT AFTER A PERSON | S
SWORN IN. SO I'M GO NG TO SWEAR YOQU IN IN A SEATED PGsSI Tl ON.

DO YOQU SOLEM\LY SVEAR OR AFFI RM UNDER PENALTY OF
PERJURY THAT THE EVI DENCE YOU W LL PRESENT WLL BE THE TRUTH?
MR N ERMAN.  YES, | DO
JUDGE CLI FTON: THANK YOU. PLEASE STATE AND SPELL YQUR
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NAME.
MR N ERVAN. MY NAME |S JASON NI ERVAN. LAST NAME | S
N-I-E-RMA-N
JUDGE CLI FTON: MS. BECKER, YQU NMAY PROCEED.
MS. BECKER  THANK YOU.
DI RECT EXAM NATI ON
BY M5. BECKER

Q M NERVAN, WLL YOU PLEASE TELL ME YQOUR PGCSI TI ON AT
USDA?

A |'M AN ASSI STANT OF MARKET ADM NI STRATOR | N FEDERAL
ROUTE 5 LOCATED I'N LOU SVI LLE, KENTUCKY.

Q AND CAN YOQU TELL US YOUR EDUCATI ON AND A LITTLE BI'T
ABOUT YOUR BACKGROUND?

A. | HAVE A BACHELOR S DEGREE | N ANI MAL SCI ENCE FROM
PURDUE UNI VERSI TY, AND A MASTER S DEGREE | N AGRI CULTURE
ECONOM CS, ALSO FROM PURDUE UNI VERSI TY. I N 1998, | STARTED
W TH USDA DAl RY PROGRAMS AS AN AGRI CULTURAL ECONOM ST, AND IN
2003 | MOVED TO THE LQUI SVI LLE MARKET ADM NI STRATCRS OFFI CE AND
| HAVE BEEN EMPLOYED THERE SI NCE THAT TI ME.

Q DO YQU HAVE BEFORE YOU WHAT W HAVE MARKED AS
EXH BI T 29?

A YES | DO

Q OKAY. CAN YOQU TELL US THE TITLE OF THI'S EXH BI T?

A I T 1S PRODUCT CLASSI FI CATI ON SCHEDULE COVPARI SON
BETWEEN CALI FORNI A AND FMMO PROVI SI ONS.
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Q WHY WAS TH'S TABLE CREATED?

A 1T WAS REQUESTED BY LAND O LAKES IN JULY 2015, AND
SINCE THE BEG NNI NG OF THE HEARI NG HAS BEEN REQUESTED TO BE
ENTERED | NTO THE HEARI NG RECORD.

Q DID YOU PREPARE THI'S CHART?

A | WAS I NVOLVED I N | TS PREPARATI ON AND LOOKED OVER | T
AND APPROVED | T.

Q DID YOU PREPARE I T IN SUPPORT OF, OR OPPCSI TI ON OF ANY
PROPCSAL?

A NO | DD NOT.

Q CAN YOU -- OH, IS THERE A VERSION OF TH' S CHART ON THE
VEBS| TE?

A, YES, THERE WAS -- THERE IS A VERSI ON ON THE VEBSI TE
UNDER THE DATA REQUEST ON USDA DAI RY PROGRAMS WEBSI TE.

Q IS THI'S DOCUMENT DI FFERENT I N ANY WAY FROM THE ONE ON
THE EBSI TE?

A, YES, THERE HAS BEEN A FEW CLAR FI CATIONS. | BELIEVE IN
THE FOURTH COLUMN W TH THE EVAPORATED, SWEETENED, UNSWEETENED,
THE NOTES | N THE FOURTH COLUMN HAVE CHANGED, AND ALSO THERE S
BEEN A FOOTNOTE NUMBER 2 THAT' S BEEN ADDED ALSO ON EVAPORATED
AND CONDENSED M LK.

Q OKAY.

A. | BELIEVE THAT'S THE ONLY MAJOR CHANGES TO I T.

Q OKAY. CAN YOU CLARI FY FOR US THE HEADER AT THE TOP
UNDERNEATH THE TI TLE THAT YOU PREVI OUSLY READ?
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A I'T MENTIONS, "A MARKET ADM NI STRATOR SHOULD ALWAYS BE
CONSULTED FOR A FORVAL FEDERAL M LK MARKETI NG ORDER
CLASSI FI CATI ON DETERM NATION. " SO THE FI NAL SAY | S ALWAYS W TH
A M LK MARKET ADM NI STRATORS OFFI CE.

Q OKAY. AND SO TH' S DOCUMENT | S FOR | NFORVATI ONAL USE
ONLY?

A THAT' S CORRECT.

Q OKAY. COULD YQU GO AHEAD AND WALK US THROUGH WHAT THI' S
TABLE SHOWS5, PLEASE?

A, THE FIRST, THERE'S FOUR COLUMNS ON TH S TABLE. THE
FI RST TWO COLUMNS WERE TAKEN DI RECTLY FROM A DOCUMENT ON THE
CDFA WEBSI TE, AND THAT WEB ADDRESS IS CI TED I N THE FOOTNOTE
ONE.

THE THI RD COLUWN | S THE CORRESPONDI NG FEDERAL CORDER

CLASSI FI CATI ON BASED ON SECTI ON 1000.40. AND THE FOURTH COLUWN
NOTES EXCEPTI ONS TO THE FEDERAL ORDER CLASSI FI CATI ON.

Q ALL RIGHT. YOUR HONOR, AT THIS PO NT, | WOULD MOVE TO
HAVE EXH BI T 29 ENTERED | NTO THE RECORD.

JUDGE CLI FTON: DCES ANYONE HAVE ANY QUESTI ONS FOR THE
W TNESS BEFORE DETERM NI NG WHETHER YOU OBJECT TO EXHI BI T 29
BEI NG ADM TTED? THERE ARE NONE. DOES ANYONE OBJECT TO THE
ADM SSI ON | NTO EVI DENCE OF EXH BI T 29? NO ONE.

EXH BIT 29 | S ADM TTED | NTO EVI DENCE.
( THEREAFTER, EXH BI T NUMBER 29 WAS
RECEI VED | NTO EVI DENCE. )
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MS. BECKER  THAT' S ALL THE QUESTI ONS WE HAVE FOR THI S
W TNESS, YOUR HONCR.
JUDGE CLI FTON: WHO W LL BE THE FI RST TO ASK QUESTI ONS COF
TH'S W TNESS?
MR BESHORE: MARVI N BESHORE.
CRGOSS- EXAM NATI ON
BY MR BESHORE:

Q GOCD MORNING MR NI ERVAN.

A GOOD MORNI NG

Q LET ME -- | WANT TO TALK ABOUT FOOTNOTE 2 AND THE
CATEGORI ES TO PROPER DESCRIPTIONS TOVWHICH IT IS, TOWHCHIT
'S ATTACHED.

FI RST OF ALL, HOW MANY PLACES DCES | T APPEAR?

A. | BELIEVE JUST TWD,

Q OKAY. AND THOSE PRODUCTS WHERE | T APPEARS ARE VHAT?

A I T"S CONDENSED, SWEETENED AND UNSWEETENED; AND
EVAPORATED, SWEETENED AND UNSWEETENED PRODUCTS.

Q OKAY. AND COULD YQU JUST TELL US WHAT FOOTNOTE 2 SAYS
AND WHY I T | S THERE?

A, FOOTNOTE 2 SAYS, "BULK PRCDUCT |I'S CLASSIFIED WTHI N A
PLANT BASED ON FI NAL USE." THOSE PRCDUCTS ARE | N CONSUMER TYPE
PACKAGES THAT ARE I N CLASS 4, BUT | F THEY ARE I N BULK FORM
THEY ARE I N THE CLASSI FI ED, BASED ON THEIR FI NAL USE I N THE
PLANT.

Q OKAY. SO JUST TAKING THE FIRST LINE, WVHICH | S M LK,

1335

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME VII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

UNDER CONDENSED, SWEETENED AND UNSWEETENED. THE CALI FORNI A
CLASS IS I NDI CATED AS 2, THE FEDERAL FMMO CLASS IS | NDI CATED AS
[V, BUT WTH THE ELABORATI ON PROVI DED BY THE FOOTNOTE 2, COULD
YOU EXPLAI N HOW FEDERAL, WHAT THE CLASSI FI CATI ON FOR CONDENSED
M LK WOULD BE I N THE FEDERAL SYSTEM?

A ITFIT SINA CONSUMER TYPE PACKAGE, | T WOULD BE CLASS
[V. 1TFITISINA BUK FORM AND VENT TO AN | CE CREAM PLANT, IT
COULD BE CLASSIFIED AS CLASS |1 IN TH S SI TUATI ON.

Q IF IT VENT TO THE CHEESE PLANT?

A CLASS I11.

Q |IT VENT TO A BUTTER POADER PLANT?

A I T WOULD BE CLASS | V.

JUDGE CLIFTON: IF I COULD ASK MR N ERVAN, THE CHART
| TSELF USES THE WORD EVAPCORATED RATHER THAN CONDENSED; |S THAT
CORRECT?

MR N ERVAN.  THEY USE BOTH.

JUDGE CLI FTON:  OKAY. |'M LOOKI NG AT THE WRONG PART OF THE
CHART, AREN T 1? | SHOULD HAVE BEEN LOOGKI NG H GHER

MR N ERMAN:  YES, THERE'S A CONDENSED, AND EVAPORATED
TOMRD THE BOTTOM TWO- THI RDS DOMN.

JUDGE CLI FTON: RI GHT, OKAY. | SEE NOW SO IF YQU,
MR, BESHORE, THESE CATEGORI ES ARE ALPHABETI CAL, YOU TRULY WERE
LOCOKI NG AT THE CONDENSED SECTI ON?

MR BESHORE: | WAS

JUDGE CLIFTON: @GOCD. THANK YOU.
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MR BESHORE: | WAS, JUST FOR PURPGSES OF CONCEPT AND
| LLUSTRATI ON HERE, | WAS WORKI NG OFF THE FI RST LI NE THAT |
FOUND I N TH' S FOOTNOTE 2, CLASS I1I.

JUDGE CLI FTON:  THANK YOU.

BY MR BESHORE:

Q OKAY. SO WHAT HAPPENS THEN, |F CONDENSED |S, | N TERM5
OF FEDERAL ORDER CLASSI FI CATION, |IF A CONDENSED | S USED AT A
CLASS | PLANT, A DESSERT PLANT? WHAT IS THE CLASSI FI CATI ON?

A. | TH NK SOVEBCDY MAY HAVE TESTI FI ED ON THAT ON LAST
VEEK, | BELI EVE.

Q OKAY. THERE WAS SOME TESTI MONY ABOUT THAT?

A. | BELIEVE SO

Q OKAY. SO YOU DON T -- YOU DON T HAVE ANYTH NG TO ADD?
I MEAN, THAT TESTI MONY APPLIES TO TH' S, | S EXPLANATORY OF TH S
EXHI BI T?

A YES

Q OKAY. AND -- OKAY. SO THE USE TO PRCDUCE THAT APPLI ES
TO ALL FORMS OF CONDENSED, SWEETENED AND UNSWEETENED, ALL FORMS
OF BULK EVAPORATED, SWEETENED AND UNSWEETENED, | S THAT CORRECT?

A YES, INBULK FORM THAT WOULD BE CORRECT, YES.

Q OKAY. THE ASTERI SKS IN THE FMMO CLASS LI NE, THEY, JUST
EYEBALLING | T LOOKS LI KE EVERY TIME THERE' S AN ASTERI SK, THE
NOTES AND EXCEPTI ON SAYS CANNOT DETERM NE, BASI CALLY. CAN YQU
JUST ELABORATE ON THAT A LITTLE BIT?

A VELL, THEY ARE -- PROVI DED THOSE PRODUCTS SAY M LK
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DRI NK COULD BE CLASSI FIED I N CLASS 1 OR CLASS |1, BASED ON THI S
SPECI FI CATI ONS OF THE PRODUCT, | F THE | NDI VI DUAL PRODUCT
I NCLUDED | N THAT CATEGORY.

Q  ESSENTIALLY BASED ON THE COVPONENTS AS STI PULATED I N
THE -- SO THE M LK PRODUCT DEFI NI TI ON?

A CORRECT.

Q OKAY. AND DOES THE SAME SORT OF PRI NCI PAL APPLY TO ALL
THE PRODUCTS FOR WH CH THERE' S AN ASTERI SK I N THE FMMO CLASS
COLUMN?

A YES.

Q OKAY. NOW | WOULD LIKE TO GO TO THE BACK PAGE, M NE
IS TWO-SIDED, | T WoULD BE THE SECOND PAGE OF THE EXHIBIT. AND
THERE'S A -- THE ONLY NOTE ON THE SECOND PACE IN THE FMMO NOTES
AND EXCEPTI ONS COLUMN, THE ONLY NOTES ARE W TH RESPECT TO DRY
M LK, DRY WHEY AND DRY WHEY FROM OTHER CHEESE. THE NOTES SAY,
"WHEN A BY PRCDUCT OF CLASS |11 CHEESE MANUFACTURI NG "

CAN YOQU EXPLAIN WHAT THAT NOTE, HOW THAT CLASSI FI CATI ON
WORKS THERE FOR DRY MODI FI ED WHEY, DRY WHEY FROM OTHER CHEESE?

A. | BELIEVE THAT THAT NOTE | S PROVI DED BECAUSE OF | TS
ABRUPT. | F WHEY IS A BY PRODUCT OF COTTAGE CHEESE PRODUCTI ON
OR OTHER CHEESES THAT ARE | N FEDERAL ORDER CLASS || ARE -- YES,
THAT I T WOULD BE A WHEY | N THOSE PRODUCTS WOULD BE I N CLASS 11
PRODUCT, OR THE M LK THAT' S USED TO MAKE THOSE PRODUCTS WOULD
BE CLASSI FI ED AS CLASS | 1.

Q SOTH S -- TH'S THEN SAYS, TH S SAYS FMMO CLASS |1 1.
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A YES IT S A BY PRODUCT O CHEESE PRODUCTI ON, SO THE
M LK THAT VEENT | NTO THE CHEESE PRCDUCTI ON, WOULD BE CLASSI FI ED
AS CLASS |11, AND THE DRY WHEY THAT COVES OFF OF THAT CHEESE
MANUFACTURI NG WOULD ALSO BE CLASSIFIED IN CLASS 111. DRY WHEY
WOULD NOT BE FOLLOWED FURTHER THROUGH THE PROCESS.

Q BUTIF IT IS MADE FROM BY PRODUCT OF COTTAGE CHEESE,
WHAT HAPPENS THEN?

A, COTTAGE CHEESE IS A CLASS || PRODUCT | N THE FEDERAL
ORDER SYSTEM SO | T WOULD BE, THE DRY WHEY WOULD BE THE M LK
THAT WAS USED TO MAKE THE COTTAGE CHEESE, AND THEREFORE, THE BY
PRODUCT OF DRY WHEY WOULD BE CLASSI FI ED AS CLASS 1 1.

Q SO IF THAT'S USED AS AN | NGREDI ENT I N ANOTHER PRODUCT,
WHAT DCES -- WHAT HAPPENS TO | T?

A IT STAYS IN THE INITIAL CLASS THE M LK WAS USED.

Q OKAY. NOW AT THE BOTTOM TOMRDS THE BOTTOM OF THE
SECOND PAGE THERE' S -- THERE ARE WHAT, FQUR LI NES DESCRI Bl NG
ADDI TI ONAL FMMO CLASSI FI CATI ONS NOT COVERED. COULD YQU JUST
WALK US THROUGH THOSE BRI EFLY AND TELL US WHAT THAT | NDI CATES?

A ALL RIGHT. THESE ARE | TEMS THAT WERE NOT | NCLUDED I N
THE CDFA PRODUCT LI STI NG THAT WAS NOTED. THE FIRST ONE | S
FLAVORED BEVERAGES THAT DO NOT' MEET THE FLUI D M LK DEFI NI TI ON.
THAT WOULD BE A CLASS || PRODUCT I N THE FEDERAL ORDER SYSTEM

BUTTERM LK THAT' S LABELED FOR BAKI NG AND CONTAI NS
GREATER THAN TWO PERCENT ADDED STARCH WOULD BE A CLASS ||
PRODUCT | N THE FEDERAL ORDER SYSTEM
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FLU D M LK PRCDUCTS | N CONTAI NERS LARGER THAN ONE
GALLON SHI PPED TO COMVERCI AL FOOD PROCESSORS WOULD BE CLASS 1|
N THE FEDERAL M LK MARKETI NG ORDERS.

AND FLU D CREAM SHI PPED TO COMVERCI AL FOOD PROCESSORS
WOULD ALSO BE CLASS Il I N THE FEDERAL ORDER SYSTEM

Q THOSE CATEGORI ES AREN T SPECI FI CALLY ENUMERATED BY CDFA
N I TS PRODUCT CLASSI FI CATI ON LI ST?

A YES, THAT'S CORRECT.

Q OKAY. THANK YOU. THANK YOU VERY MJCH, MR N ERVAN.
THANKS FOR YOUR EFFORTS IN PUTTI NG TH S TOGETHER, YOU AND YQUR
TEAM AND FOR YOUR TESTI MONY.  APPRECI ATE | T.

A THANK YQU.

Q | MAY HAVE ANOTHER QUESTI ON LATER

JUDGE CLIFTON: SO WE' LL NOW I NVI TE QUESTI ONS FROM OTHERS,
ALTHOUGH MR BESHORE MAY HAVE ADDI Tl ONAL QUESTI ONS AFTERWARDS.

DOES THAT MAKE YOU NERVQUS, MR N ERVAN, WHEN THEY COME

W TH REGULATI ONS AND LAPTCPS TO QUESTI ON?

MR N ERVAN:  THAT' S ALL RI GHT.

MR ENGISH  CH P ENG.I SH.

CROSS- EXAM NATI ON

BY MR ENG.I SH:

Q LET"'S START WTH A THANK YOU FOR APPEARI NG AND PUTTI NG
THS IN AND | TH NK, YOUR HONOR, IF THERE'S -- |IF THERE S ANY
-- THE PURPOSE OF MY BEING UP HERE | S CLARI FI CATION. AND | F
THERE' S ANY SI GNI FI CANT CLARI FI CATION, I T MAY COME FROM THE
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AVKWARDNESS THAT WE CONTI NUE TO HAVE W TH HAVI NG USDA DATA,
W TH USDA W TNESSES, AND CDFA DATA THAT | S SOVEWHERE ELSE AND
NOTI CE.  AND THAT IS CLEARLY NOT' AN AWVKWARDNESS THAT | S CAUSED
BY USDA, SO NO, HE SHOULD NOT BE IN THE SLI GHTEST NERVOUS.
I HAVE A SERIES OF A COUPLE OF QUESTI ONS FROM SOVE OF

IT IS FROM MR BESHORE.

JUDGE CLI FTON:  NOW WE KNOW YOU ARE CHI P ENGLI SH, BUT |
JUST WANT PECPLE ON THE AUDI O FEED TO KNOW WHO | S TALKI NG
BY MR ENG.I SH:

Q | THOUGHT | SAID THAT WHEN | STARTED -- CH P ENGLI SH.

SO LET'S START WTH EXHI BIT 29, AND | DON T TH NK |

HEARD TH S ASKED, BUT | WAS LOOKI NG AT ANOTHER DOCUMENT.
W TH N THE FMMO NOTES AND EXCEPTI ONS, ABOUT FIVE OR SI X TI MES
THERE' S ANOTHER PARTI CULAR EXCEPTI ON, FOR | NSTANCE, UNDER M LK
DRI NK, WHERE YQU HAVE AN ASTERI SK AND YQU SAY " CANNOT DETERM NE
UNTI L PRODUCT SPECI FI CATI ONS ARE EVALUATED, " CORRECT?

A YES

Q OKAY. AND THAT IS THAT BASED UPON THE SPECI FI CATI ONS
OF AMLK DRINK, IT COULD BE ONE OF A COUPLE OR MAYBE MORE
DI FFERENT CLASSES, CORRECT?

A THAT' S CORRECT.

Q SO JUST, WTHOUT SPENDING A LOT OF TIME ON TH' S, FOR
I NSTANCE, A M LK DRI NK COULD, DEPENDI NG ON THE SPECI FI CATI ONS,
MEET THE FLU D M LK DEFI NI TIONS OF A CLASS | PRODUCT, CORRECT?

A THAT' S CORRECT.
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Q IFIT DOESNT MEET THE FLUD M LK DEFINITION, IS IT
CLASS 117

A I T WOULD LIKELY BE A CLASS || PRODUCT I N THE FEDERAL
ORDER SYSTEM

Q CAN IT BE SOVETH NG OTHER THAN CLASS 11, AND CLASS | OR
CLASS || ?

A ITFITISINA BEVERAGE FORM | T WOULD BE CLASS | CR
CLASS I1.

Q VELL, CANIT BE ADRINK IF IT IS NOT | N BEVERAGE FORW

A NO | T CANNCT.

Q I"MNOT BEING TRICKY, YOUR HONOR. |IT CANBE -- IF IT
MEETS THE PRODUCT SPECI FI CATIONS OF CLASS |, IT'S CLASS |I; IF
NOT, IT 1S CLASS Il AND THOSE ARE THE ONLY TWO THINGS I T COULD
BE, 1S THAT CORRECT?

YES.
FOR A M LK FOR DRI NK?

> O >

FOR M LK DRI NK.
Q NOW AMLKDRNKMX THE WORD M X IS A LITTLE
DI FFERENT, CAN THAT BE DEFINITION OF A CLASS | PRODUCT IF IT IS
A M X?
A VEE WOULD HAVE TO -- THE | NFORVATI ON WOULD HAVE TO BE
PROVI DED TO THE MARKET ADM NI STRATCR AND THE MARKET
ADM NI STRATOR WOULD HAVE TO MAKE THAT DETERM NATI ON.
Q SO AGAIN, IF IT SOVEHOWN MET THE FLU D M LK DEFI NI TI ON?
A IFIT MET THE FLU D M LK DEFINNTION I N THE 1000. 15, IT
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WOULD BE A CLASS | PRODUCT.
Q AND IF NOT, |IT COULD BE A CLASS Il PRODUCT, CORRECT?
YES.
IS THERE ANOTHER CLASS | T COULD BE?
NOT THAT |'M AWARE COF.

o > O »

ALL RIGHT. SO DROPPI NG DOM TO "FROMAGE FRAI'S, (LOWFAT
AND FAT FREE)," WHICH | S SPELLED FFR-OMA-GE, F-RA-1-S
AGAI'N, YOU HAVE " CANNOT DETERM NE UNTI L PRODUCT SPECI FI CATI ONS
ARE EVALUATED." SO THAT COULD, IF IT MEETS THE FLU D M LK
DEFI NI TION, BE A CLASS | PRODUCT?

A IFIT MEETS THE FLUD MLK DEFINITION. | TH NK THE
PRODUCT THE FEDERAL ORDER SYSTEM IS NOT MANUFACTURI NG OR
PROCESSED | N THE FEDERAL ORDER SYSTEM SO WE' RE NOT AWARE COF
VWHEN I T HAS BEEN CLASSI FI ED AT THI S PO NT.

Q SO WAIT A MNUTE, GO NG BACK TO YOUR DI SCUSSI ONS
EARLIER, AND THIS IS FOR | NFORVATI ON ONLY, AND SI NCE THE
FEDERAL MARKET | NDUSTRY WOULD HAVE TO BE CONSULTED, TO YOUR
KNOALEDGE SO FAR, THERE HAS BEEN SUCH A PRCDUCT PRODUCED, YQU
HAVEN T HAD TO WORRY ABQUT | T?

A, THAT IS CORRECT.

Q OKAY. | REALLY DON' T WANT TO STRAY TQO FAR, TO YOUR
KNONLEDGE, |'S THAT PRODUCT USED I'N CALI FORNI A?

A. | DO NOT KNOwW

Q OKAY. ALL RIGHT. SO YOU WOULDN' T KNOWWHETHER | T
COMES IN THE FEDERAL ORDER WE HAVE TO WORRY ABQUT PARTI ALLY
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REGULATED STATUS?

A. | DO NOT KNOW THAT.

Q OKAY. SO MOVI NG DO TO ULTRA H GH TEMPERATURE AND
PRODUCTS, UNDER DAI RY SPREAD. YQOU HAVE " CANNOT DETERM NE UNTI L
PRODUCT SPECI FI CATI ONS ARE EVALUATED. " SO DAI RY SPREAD, WHAT
IS THAT, TO YOUR KNOALEDGE?

A | THNK IT'S, WTH THE ASTERISK | THINK I T COULD BE
MANY DI FFERENT THINGS, SO THAT' S WHY THAT -- | T COULD BE A
CREAM SPREAD OR A CHEESE SPREAD, AND THEREFORE, THAT'S WHERE
THE - -

Q SOIT COULD BE CLASS Il OR CLASS | I'I?

A. AT LEAST, YES.

Q AND POTENTI ALLY POSSI BLE, BUT SOVEWHAT UNLI KELY THAT I T
WOULD MEET THE FLUI D M LK DEFI NI TI ON?

A, THAT' S CORRECT.

JUDGE CLI FTON:  YOUR VA CE DROPPED. WHAT DI D -- WHAT WAS
THE LAST PHRASE? UNLI KELY THAT I T WOULD BE?

MR ENG&ISH IT IS POSSIBLE, BUT UNLI KELY THAT | T WOULD BE
THE DEFINITION OF FLU D M LK PRODUCT. |"LL CONSUME MORE WATER,
YOUR HONOR.
BY MR ENG.I SH:

Q THEN YQU HAVE FLAVORED DRINK.  AND I'M NOT GO NG TO
BELABOR TH'S, FLAVORED DRI NK COULD LI TERALLY HAVE THE SAME
CLASSI FI CATI ON SORT O AS A M LK DRI NK, CORRECT? BY DEFI N TI ON
USE THE WORD DRI NK, FLU D DRINK. SO WE DON T HAVE TO GO
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FARTHER THAN THAT.

A YES

Q AND THEN YOQU HAVE GOT M LK DRINK M X.  AGAIN, WE HAVE
ALREADY TALKED ABQUT M XES UP, CORRECT?

A YES.

Q ALL RIGHT. NOW YQU HAD A DI SCUSSION WTH MR, BESHORE
ABQUT THE, SORT OF THE ULTI MATE USE, SORT OF THE BULK CONCEPT
VERSUS AN ULTI MATE USE CONCEPT, CORRECT?

A YES.

Q OKAY. NOW THI S IS WHERE | TH NK THI NGS GET A LITTLE
AVKWARD. YOU HAVE NOTI CE, YOU HAVE FOOTNOTE 1 REFERENCES CDFA
CLASSI FI CATI ON OF DAl RY PRODUCTS AND A WEBSI TE, CORRECT?

A YES

Q OKAY. YOU HAVE A COLUW FOR FMMO NOTES AND EXCEPTI ONS.
BECAUSE, OF COURSE, YOU KNOW ABOUT FMMO NOTES AND EXCEPTI ONS,
CORRECT?

A YES

Q OKAY. AND FOR REASONS | TH NK ARE PRETTY
SELF- EXPLANATORY, YQU DIDN' T CREATE A FI FTH COLUW FOR CDFA
NOTES AND EXCEPTI ONS, CORRECT?

A NO | DI D NOT.

Q OKAY. AND | F THERE ARE NOTES AND EXCEPTI ONS, THEN
THAT'S WTH N THE CDFA DATA, THAT'S NOT WHAT YQU ARE TRYI NG TO
PRESENT TODAY, CORRECT?

A THAT' S CORRECT.
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Q OKAY. SO YOUR HONOR, THIS | S WHERE WE REALLY DO HAVE
TH'S AWKWARDNESS GO NG BACK AND FORTH. | THI NK THE FOOTNOTE | S
ENTI RELY APPROPRI ATE, BUT | THI NK | N ESSENCE TO MAKE I T REALLY
WORK, WVE HAVE TO TAKE OFFI CI AL NOTI CE OF WHAT' S I N FOOTNOTE 1,
BECAUSE | REPRESENT TO YOU, YOUR HONOR, THAT THERE ARE
EXCEPTI ONS TO THE FOOTNOTES W THI N THAT, THAT IS A NUMBER OF
I NSTANCES HAVE A SIM LAR RESULT UNDER CDFA RULES W TH RESPECT
TO ULTI MATE DI SPCSI TI ON.

AND ' M NOT ASKING TO REWRI TE THE EXH BI T, THE EXH BI T
IS WHAT I T IS, BUT IN ORDER TO UNDERSTAND I N THE RECORD AT THI S
PO NT, THAT THERE COULD HAVE BEEN A FI FTH COLUWN, | DON T THH NK
THAT -- | DIDN'T MEAN | T THAT WAY. FI FTH COLUMN THERE.

OBVI QUSLY, THE DEPARTMENT HAS I TS OMN EXHI BI' T, BUT |
TH NK I'N ORDER TO UNDERSTAND TH S EXHI BI T, WE NEED TO TAKE
OFFI G AL NOTI CE OF THE FOOTNOTE THAT WAS REFERENCED | N FOOTNOTE
1 SO PECPLE COULD GO TO THAT FOOTNOTE AND SEE WHAT NOTES AND
CLARI FI CATI ONS CDFA HAS THAT WOULD CORRESPOND OR BE DI FFERENT
FROM USDA' S NOTES AND EXCEPTI ONS.

JUDGE CLI FTON:  |' M HAPPY TO TAKE OFFI CI AL NOTI CE OF THAT
VEBSITE. | DO WANT SOVE KIND OF A HARD COPY I N THE RECORD
EVENTUALLY, THAT REFLECTS WHAT THAT WEBSI TE CURRENTLY SHOWS.

MR ENGISH | TH NK THAT LAST WEEK WE DI SCUSSED THAT
| SSUE AND VE W LL ADD THAT CERTAINLY TO OUR LI ST OF WHAT COULD
BE INCLUDED. BUT YES, | CERTAINLY AGREE, AND WE W LL CERTAINLY
ADD THAT TO OUR LI ST.
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BY MR ENG.I SH:

Q AND I TAKE IT, JUST TO BE CLEAR, MR N ERMAN, YOU ARE
NOT FAM LI AR W TH THOSE NOTES AND EXCEPTI ONS AND ARE NOT
PREPARED TO TESTI FY ABOUT THOSE TCDAY?

A, THAT |I'S CORRECT.

Q ALL RIGHT. THANK YQU. | HAVE NOTH NG FURTHER AND |
THANK YOU FOR YOUR APPEARANCE.

JUDGE CLI FTON:  WHO WOULD LI KE TO ASK MR NI ERVAN QUESTI ONS
NEXT?
MR VETNE: JOHN VETNE APPEARI NG FOR H LMAR
CRGOSS- EXAM NATI ON
BY MR VETNE:

Q GO NG BACK TO FOOTNOTE 2. FOOTNOTE 2 MADI FI ES
CONDENSED PRODUCTS AND EVAPORATED PRCODUCTS FOR VWH CH THERE ARE
CALI FORNI A AND FEDERAL CLASSI FI CATI ONS. YOU HAVE | NDI CATED
THAT FOOTNOTE 2 DESCRI BES A BULK PRODUCT CLASSIFIED WTHI N A
PLANT, BASED ON FINAL USE IN THE FEDERAL ORDER SYSTEM

TO YOUR KNOALEDGE, DCES FOOTNOTE 2 ALSO MODI FY THE
COLUWN THAT REFERS TO CALI FORNI A CLASS?

A. "M NOT SPEAKI NG ON BEHALF OF HOW THE CALI FORNI A SYSTEM
WORKS.

Q OKAY. SO FOOTNOTE 2, I N ESSENCE, IS THE KIND OF
I NFORMATI ON THAT WOULD COVE UNDER THE COLUMN FMMO NOTES AND
EXCEPTIONS? |IT IS AN FMMO NOTE, NOT A NOTE THAT CROSSES BOTH
SYSTEMS?
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A, THAT' S CORRECT.

Q AND LET'S SEE, ONE FINAL THHNG ON THE SECOND PAGE
THERE' S A CLASSI FI CATI ON FOR DRY BUTTERM LK, THAT WOULD BE
BUTTERM LK THAT' S SOMETH NG DI FFERENT THAN THE BUTTERM LK
APPEARI NG ON THE PRI OR PAGE CLASS | | N BOTH MARKETS, CORRECT?

A YES.

Q THE BUTTERM LK ON PAGE TWO APPEARI NG DI RECTLY UNDER THE
WORD BUTTER, 1S BY PRODUCT OF BUTTER MANUFACTURI NG CORRECT?

A YES.

Q OKAY. AND IN THE FEDERAL SYSTEM W TH RESPECT TO THAT
BY PRODUCT, |F THE BUTTERM LK THAT | S PRCDUCED BY A BUTTER
MANUFACTURER |'S CULTURED AND PUT I N A PACKAGE AND SOLD TO
CONSUMERS, THE WAY | T M GHT HAVE BEEN IN THE 1800'S, HOW WOULD
THAT BE CLASSI FI ED?

A, MARKET ADM NI STRATOR WOULD HAVE TO G VE MORE
I NFORVATI ON ABOUT THAT PROCESS AND THAT PRODUCT BEFORE MAKI NG A
DETERM NATI ON.

Q OKAY. ARE YOU AWARE THAT, IN FACT, THERE IS SUCH A
PRODUCT BEI NG MARKETED | N THE FEDERAL SYSTEM?

A, THERE IS NONE IN FEDERAL ORDER 5 THAT | OPERATE IN, SO
NO |'M NOT AWARE OF THAT PRCDUCT.

Q OKAY. VWELL, THERE IS IN THE STATE OF MAINE THERE | S
SUCH A PRODUCT, ALSO I N NEW ENGLAND. SO THE CLASSI FI CATI ON
THEN, YOU WOULD LOOK TO NOT DAl RY PROGRAMS, BUT TO THE MARKET
ADM NI STRATOR FOR THE NORTHEAST?
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A.  THE NORTHEAST MARKET ADM NI STRATOR WOULD MAKE THAT
DETERM NATI ON AND CONSULT W TH DAl RY PROGRAMS AND THE OTHER
MARKET ADM NI STRATORS BEFORE A FI NAL DETERM NATI ON WOULD BE
MADE.

Q AND VWHEN DETERM NATI ONS LI KE THAT ARE MADE FOR NEW
PRODUCTS, |S A, SOVE SORT OF MEMORANDUM OR GUI DELI NE
DI STRI BUTED THROUGHOUT THE MARKET ADM NI STRATOR S SYSTEM SO
THAT EVERYBODY KNOWS AND CAN DO -- AND CAN APPLY THE RULES
UNI FORMLY?

A. | DON T BELIEVE THERE'S A MEMD THAT' S PASSED AROUND AT
THE TIME OF A FI NAL DETERM NATI ON,

Q THANK YOU.

JUDGE CLIFTON: ARE THERE OTHER QUESTI ONS FOR MR NI ERVAN?
THERE APPEAR TO BE NONE. MR N ERMVAN, THANK YOU SO MJCH.

MR N ERVAN. YOU RE WELCOME.

JUDGE CLIFTON: NOW LET'S ADDRESS USDA' S | NQUIRY, THAT'S
CLARI FI CATI ON THAT | T NEEDS | N ORDER TO OBTAI N AND PRESENT MORE
DATA. \WWHO WOULD LIKE TO GO TO A M CROPHONE TO ASK CLARI FYI NG
QUESTIONS? MR ENGLISH, | -- TH'S |'S SOVETH NG DI FFERENT,

Rl GHT?

MR ENGLISH T I1S-- BUT TH'S IS CHP ENGLISH | WANT TO
MAKE SURE, SUE TAYLOR |'S COM NG UP ON BEHALF OF THE DAl RY
| NSTI TUTE OF CALI FORNI A FOR THI'S PARTI CULAR | SSUE.

JUDGE CLIFTON: ALL RIGHT. SO LET'S FIRST HAVE SOME - -
LET'S SEE -- 1S THERE A QUESTI ON.
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SO M5. BECKER WAS SO EFFICIENT, I'T WAS ADM TTED BEFCRE
WE EVEN GOT VERY FAR INTO I T. SO NORVALLY WE HAVE BEEN WAI Tl NG
KIND OF LATE IN THE GAME, BUT SHE TOOK CARE OF I T RIGHT UP
FRONT. THANK YOU. | DO APPRECI ATE YOUR HELPI NG W TH THAT.
ALL RIGHT. ALL RIGHT.

QUESTI ONS?  WHO WLL THE QUESTI ONS COME FROM?  ALL
R GHT. SO THAT WOULD BE GOOD, MS. TAYLOR, FOR YOU TO TAKE THE
PCDI UM SO THAT YOU WLL BE NEAR A M CROPHONE.  BECAUSE
MR R CHMOND W LL BE ASKI NG FOR THE CLARI FYI NG | NFORVATI ON AND
HE ALREADY HAS A M CROPHONE. SO MR RI CHMOND.

MR RICHVOND: BILL RICHVOND, USDA. THANK YQU, YOUR HONCR
THANK YOU M5. TAYLOR FOR TAKI NG A STAND. WE JUST HAD SOVE
CLARI FYI NG QUESTI ONS REGARDI NG DATA REQUESTS YQU MADE LAST
VEEK.  WE WERE JUST WONDERI NG | F YOU COULD WALK THROUGH THE
REQUEST AGAIN SO WE HAVE A BETTER UNDERSTANDI NG EXACTLY WHAT
YOU ARE LOCKI NG FOR.

M5. TAYLOR  CERTAINLY. FIRST OF ALL, | VERY MJCH
APPRECI ATE TH'S UNIT' S WORK, AGAIN, ALL THE TESTI MONY, AND
ECONOM C MODEL, AND THERE ARE MANY ECONOM C MODELS THAT ARE
VELL BEYOND ME TO TRY TO RECONCI LE AND UNDERSTAND, QUI TE
HONESTLY.

MR RICHVOND: LIKEWSE, AS I.

MS. TAYLOR  BUT | WOULD EXPECT TO BE ABLE TO REPLI CATE THE
CLASS PRI CE | MPACTS. AND THOSE CLASS PRI CE | MPACTS SHOW UP | N,
WE' RE REFERRING TO EXHIBIT 5, | BELIEVE IT IS, THE ECONOM C
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| MPACT ANALYSI S.

AND MY FI RST QUESTION IS ROOTED IN MY I NABILITY TO TIE
UP RESULTS SHOM I N THE CALI FORNI A TO FEDERAL ORDER TABLE
I MPACTS.  AND THIS INABILITY TO RECONCI LE | T I S CONSI STENT
ACROSS THE ANALYSI S ON ALL PROPOSALS. | FOCUSED MOSTLY ON
TABLES 10 AND 58, BUT | EXPECT THAT THE SAME DI FFERENCE WOULD
CARRY THROUGH | N TABLES 26 AND 42.

My QUESTI ON WAS SPECI FI C TO THE CALI FORNI A COWODI TY
PRI CES | NCORPCRATED | N THE BASELI NE ANALYSIS. MY UNDERSTANDI NG
FROM THE DOCUMENTATI ON ON PACE 19 OF THE EXHI BIT, | S THAT THE
MODEL USES THE DAI RY | NSTI TUTE DEFAULT VALUES FOR COMMCDI TY
PRI CES, WTH THE EXCEPTI ON OF AN ADDI TI ONAL PENNY DECREASE I N
THE CHEESE PRI CE TO REFLECT THE EXCLUSI ON OF BARREL CHEESE FROM
THE DAI'RY | NSTI TUTE PROPOSAL, WHEN THEY ARE ANALYZI NG THE
FEDERAL ORDER COWMODI TY PRI CES AND CLASS PRI CES.

WHAT | DO NOT HAVE, AND TH S WOULD BE MY REQUEST, IS
THE COWODI TY VALUES THAT WERE USED | N THE BASELI NE CALI FORNI A
CLASS PRI CE CALCULATI ON, SPECI FI CALLY THOSE PRI CES THAT
SUBSTI TUTE FOR THE CMVE CHEDDAR, CME BUTTER, WESTERN STATES
VHEY, CALI FORNI A VEI GHTED AVERACGE NONFAT DRY M LK PRICE, TO
CALCULATE THE BASELI NE FOR 4A AND 4B PRICES. SO THAT'S THE
FI RST REQUEST.

| DO HAVE A SECOND QUESTI ON THAT | ELUDED TO IN THE
REQUEST LAST FRI DAY, AND THAT IS RELATED TO WHETHER THE MODEL
| NCORPORATES THE MAKE ALLOMANCE CHANGES THAT ARE PART OF THE
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DAl RY | NSTI TUTE PETI TI ON.

AS | LOOK AT TABLE 57 OF EXHIBIT 5, | T APPEARS THAT THE
FEDERAL ORDER PRI CE CHANGE | MPACT | S CALCULATED BASED ON
CURRENT FORMULAS EXTENDED BY COMMODI TY PRI CE | MPACTS, AND DCES
NOT TAKE | NTO CONS| DERATI ON THE MAKE ALLOWANCE | MPACTS. THAT' S
NOT TO SAY THAT THE MODEL DOESN T TAKE THAT | NTO CONSI DERATI ON.
BUT MY SECOND QUESTION |'S TO VERI FY THAT, | N FACT, THE MODEL
DOES CAPTURE THOSE MAKE ALLOWANCE CHANGES SOVEWHERE | N THE
MODEL.

MR Rl CHVOND:  OKAY.

JUDGE CLIFTON. NOW |F | WERE THE PERSON UNDERTAKI NG THE
ASS| GNVENT, | WOULD WANT HER TO START AGAI N FROM THE TOP AND
SAY IT AGAIN. BUT DO YOU ALL NOT NEED THAT?

MR RICHVMOND: | THI NK WE UNDERSTAND THE REQUEST, YOUR
HONOR | DON T THINK | AM ABLE TO RESPOND TO HER REQUEST RI GHT
AT THS TIME. SO IF IT IS OKAY, WE REALLY APPRECI ATE THE
ABI LI TY TO GET BACK TO M5. TAYLOR AND LET HER KNOW WHAT VE CAN
DO

JUDGE CLIFTON: RIGHT. | KNEWYQU -- THAT YOU WOULD HAVE
TO GO BACK TO THE DATA | N ORDER TO RESPOND TO THE QUESTI ON.
WLL YOU BE DO NG THAT W TH PERSONNEL BOTH HERE AND BACK | N THE
HEADQUARTERS?

MR R CHVMOND:  YES, YOUR HONOR

JUDGE CLIFTON: VERY GOOD. DO YOU WANT TO G VE US AN
ESTI MATE AS TO WHEN YOU WOULD BE ABLE TO RESPOND?
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MR R CHVMOND: WE SHOULD BE ABLE TO RESPOND BY THE END OF
THE WEEK, YOUR HONOR.
JUDGE CLIFTON: GREAT.
MR R CHVOND: THANK YOU VERY MUJCH,
JUDGE CLIFTON: |'S THERE ANYTH NG ELSE PRELI M NARY TO
MR. HOLLON RESUM NG HI'S TESTI MONY? THERE APPEARS TO BE NOTH NG
ELSE.
MR. HOLLON, WELCOME BACK TO THE W TNESS STAND.
MR. HOLLON, YOU REMAIN SWORN. WOULD YOU AGAI N STATE AND SPELL
YOUR NANE?
MR HOLLON:  ELVIN, E-L-V-1-N, HOLLON, H O-L-L-O N,
MR. ENGLISH CHI P ENGLI SH.
CROSS- EXAM NATI ON' ( CONTI NUED)
BY MR ENGLI SH
Q GOOD MORNING, MR HOLLON.
A.  GOOD MORNING, MR ENGLI SH.
Q SO I'M HOPING TO CLOSE QUT WHERE VE WWERE W TH RESPECT
TO THE CENTRAL M LK USE COOPERATI VE | SSUE, QUI CKLY.
WHEN | QUESTI ONED YOU ABOUT THE ACTUAL MATERI AL THAT IS
EXH BI T 24, YOU SAI D YOU RECOGNI ZED THEM AND YOU HAD NO REASON
TO BELI EVE THEY WERE NOT ACCURATE | N THE ACTUAL DOCUMENTS FROM
CVBC.  CORRECT?
A.  THAT WAS BASED ON YOUR REPRESENTATI ON TO ME THAT THEY
VIERE.
Q | MOVE THE ADM SSI ON OF EXH BI T 24.
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JUDGE CLIFTON:  YOU KNOW | DON' T TH NK THERE' S A VERY
GOOD, | DON' T TH NK THERE' S A VERY GOOD FOUNDATI ON FOR TH' S
OTHER THAN YOUR REPRESENTATI ON.  YOU KNOW NORMALLY YOU WOULD
NEED A W TNESS WHO KNOWS ABQUT IT. BUT I'LL TAKE IT INIF
THERE' S NO OBJECTI ON.

MR ENGISH | UNDERSTAND YOUR POSI TI ON, BUT HE ADOPTED I T
EFFECTI VELY.

JUDGE CLI FTON: HE ADCPTED | T BASED ON YOUR REPRESENTATI ON
AND YOU ARE NOT' EVEN A W TNESS.

MR ENGISH  WELL, BUT THAT'S THE PO NT OF HAVI NG A
W TNESS ADCPT | T, YOUR HONOR. | UNDERSTAND. [|'M HOPI NG TO
MOVE QUI CKLY, BECAUSE OTHERW SE WE' RE GO NG TO HAVE TO SPEND A
LOT OF TIME ON THAT ISSUE. | THINK IT IS A FAIRLY | NNOCUQUS
REQUEST, BUT LET'S SEE | F MR BESHORE WANTS TO OBJECT.

MR BESHORE: ACTUALLY, PERHAPS REGRETTABLY, | DO WANT TO
OBJECT THAT IT IS SI MPLY BECAUSE OF THE NATURE OF THE TESTI MONY
THAT HAS ALREADY COME | NTO THE RECORD ABOUT THI S DOCUMENT,

VH CH WAS, | S EXTREMELY CONFUSI NG AND M SLEADI NG, BECAUSE OF
THE FACT THAT MY, AMONG OTHER THI NGS, THEI R DOCUMENTS ARE
UNFAM LI AR AND | BELI EVE THAT FOR THEM TO BE I N THE RECORD,
VE SHOULD WE NEED A W TNESS THAT KNOWS WHAT THEY ARE, HAS
RECEI VED THEM AND CAN AUTHENTI CATE THEM AND EXPLAIN THEM SO
| OBJECT TO THEM BEI NG RECEI VED.

JUDGE CLIFTON: MR ENGLI SH, WHY DO YOU NOT CALL SQOVEBCDY
LI KE MR BLAUFUSS WHO - -
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MR ENG&ISH | MEAN, OBVIQUSLY | CAN. | WAS JUST TRYI NG
TO EFFI C ENTLY MOVE FORWARD SO WE DON' T LOSE TRACK OF EXH BI' T
24. | HAVE OBVI QUSLY ANTI Cl PATED THAT POSSIBILITY. | HAD
HOPED THAT MAYBE TODAY WE CCOULD NOT HAVE THAT KIND OF -- |
UNDERSTAND, AND | F HE WANTS TO OBJECT, HE WANTS TO OBJECT. |
TH NK THE DOCUMENTS -- I T'S TESTI MONY ABOUT THEM IS DI FFERENT
FROM WHETHER THE DOCUMENTS ARE AUTHENTI C, AND CAN BE ADM TTED.
AND THAT'S FINE. | CAN WAIT UNTIL MR BLAUFUSS | S ON THE
STAND. | THINK IT IS LITTLE LESS EFFI Cl ENT FOR THE RECORD
BECAUSE HE WLL NOT BE ON THE STAND UNTIL MJCH LATER IN THI S
HEARI NG BUT | HAD ALREADY ANTI Cl PATED THI S PGCSSI Bl LI TY,
HONEVER, |' M HOPI NG THAT TODAY THAT WE CAN MOVE QUI CKLY, MORE
QUI CKLY, AND TH S MAYBE AN EXAMPLE OF WHERE WVE CAN' T. | F
THAT' S THE ANSVEER, THAT' S THE ANSWER.

JUDGE CLIFTON: |IT IS NOT --

MR HOLLON:  |'LL BE GLAD TO LET MR BLAUFUSS HAVE MY SEAT.

JUDGE CLIFTON:  YOU KNOW | TS NOT JUST MR BESHORE WHO
OBJECTS. | WATCHED THI S W TNESS STRUGGLE W TH YOUR QUESTI ONS
AND NOT BE ABLE TO ANSWER THEM SO GETTING EXH BI T 24 | NTO
EVI DENCE | S NOT' PARTI CULARLY MEANI NGFUL, YET. SO --

MR ENG.ISH | ACCEPT THAT, YOUR HONOR. AS | SAID, |
ANTI Gl PATED THE POSSIBILITY. | STILL TH NK THERE' S A
DI FFERENCE BETWEEN THE EXH BI T'' S AUTHENTI CI TY AND THE QUESTI ONS
ABQUT THE EXH BIT. | REALLY DON' T WANT TO BELABOR | T ANY
LONGER. | HEAR YOU. |1'M GO NG TO MOVE ON, AND WVE WLL CGET IT
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ADM TTED AT A LATER DATE. AND | JUST WAS HOPI NG THAT MAYBE WE
COULD WORK TOGETHER ON THAT. THAT' S FI NE.

JUDGE CLI FTON:  OKAY. SO I, AT TH'S PO NT, REJECT EXH BIT
24 UNTIL WE HAVE FURTHER TESTI MONY W TH REGARD TO HOW WE USE
IT.

MR ENGISH  THANK YOU, YOUR HONOR
BY MR ENG.I SH:

Q SO I KNOWWE WERE TALKI NG ABOUT PRI CES, BUT THE REASON
VE WERE TALKI NG ABOQUT PRI CES WAS BECAUSE | MOVED ON FROM MY
SECTI ON 3 AND NATI ONAL PRI CI NG CLASS |, BECAUSE | HAD A
PROBLEM WTH THE EXHI BIT, SO I WSH TO GO BACK NOW TO WHERE |
WAS, THEN. AND WE WERE DI SCUSSI NG AT THAT PO NT, THE FACT THAT
THE CLASS | PRICE SERVICE, WTH THE EXCEPTI ON OF THE TEMPORARY
ADJUSTMENTS FOR THE SOUTHEAST, WERE ESTABLI SHED AS A RESULT OF
FEDERAL ORDER AND THE FEDERAL ORDERS. CORRECT, MR HOLLON?

A YES

Q AND THAT' S BASED UPON DATA FROM THE SPACI AL MODELI NG
FROM 1996, CORRECT?

A. | DON' T KNOW THE EXACT DATES. THERE WERE MJULTI PLE RUNS
OF THE MCDEL PRIOR TO I TS ADOPTI ON, BUT ' 96 WOULD BE ONE OF
THEM | DON' T KNOW THAT | T WOULD BE THE ONLY DAY.

Q IT CERTAINLY WOULDN T BE AFTER | MPLEMENTATI ON | N LATE
1999, CORRECT?

A I'T WOULD NOT BE.

Q NOW AS -- ARE YOQU DAIRY FARMERS OF AMERI CA'S LEAD WHEN
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I T COVMES TO ECONOM C ANALYSI S OF FEDERAL ORDERS?

A I"MONE OF A TEAM COF PECPLE WHO WORKS W TH FEDERAL
ORDER I'SSUES, |'M NOT' THE ONLY ONE, BUT I'M ONE OF THEM

Q AND AS PART OF THAT, YOU KEEP ABREAST OF DEVELOPMENTS
THROUGHOUT THE DAI RY | NDUSTRY, CORRECT?

A YES, WE ATTEMPT TO.

Q AND DO YOU REGULARLY ATTEND MEETI NGS OF DAI RY
ECONOM STS, NOT JUST THOSE FROM DAl RY FARVERS OF AMERI CA, BUT
FROM AROCUND THE UNI TED STATES?

A YES.

Q AND SO FOR I NSTANCE, NOT LIMTING I'T, BUT FOR | NSTANCE,
THERE 1S AN ANNUAL MEETI NG PUT ON BY THE UNI VERSI TY ECONOM STS,
CORRECT?

A YES.

Q DO YOQU HAPPEN TO RECALL WHETHER YOU ATTENDED THE DAl RY
ECONOM STS MEETI NG PUT ON BY THE UNI VERSI TY' S I N 20117 | T WAS
IN CH CAGO, | F THAT HELPS.

A. | DON T SPECI FI CALLY RECALL.

Q OKAY. DO YOU RECALL AT ONE OF THESE DAI RY ECONOM STS
MEETINGS | N THE LAST FI VE YEARS, A POAER PO NT PRESENTATI ON
W TH RESPECT TO A STUDY BY A MR MARK STEPHENSON AND DR CHUCK
Nl CHOLSON W TH RESPECT TO SPACI AL ANALYSI S, ESPECI ALLY OF CLASS
1 PRI CE SER ES?

A. | DON T RECALL SPECI FI CALLY.

Q SO WHAT | HAVE HANDED TO YOUR HONCR AND THE W TNESS AND
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TO THE COURT REPORTER, AND THREE COPI ES TO MEREDI TH, AND THAT' S
BEI NG HANDED OUT, |IS A DOCUMENT THAT IS A COPY OF A PONER PO NT
PRESENTATI ON, | T WAS ALSO AVAI LABLE ON THE WEBSI TE FOR NOW

THE FIRST LINE I'S: CLASS | DI FFERENTI ALS WTH $2. 50
FUEL TO $5.00 FUEL. CHUCK NI CHOLSON AND MARK STEPHENSON, CAL
PCLY, SAN LU S OBI SPO AND UW MADI SON.

AND DOMWN AT THE BOTTOM I T SAYS, "LIVING ON A ROLLER
COASTER.  18TH ANNUAL WORKSHOP FOR DAI RY ECONOM STS AND POLI CY
ANALYSTS. "

AND YOU ARE CERTAINLY WELCOVE TO LOOK THROUGH THE WHOLE
DOCUMENT, MR HOLLON. | WLL OBVIOUSLY START WTH THE FI RST
QUESTI ON AND WHETHER YOU RECOGNI ZE THI S DOCUMENT?

A ACTUALLY, | DON T RECOGNI ZE TH' S DOCUMENT. | DON T
TH NK | HAVE SEEN THI S PRESENTATI ON FROM THE TWD DOCTORS.
Q | WOULD ASK TO BE MARKED, YOUR HONOR, SO THAT | COULD
COME BACK TO I T.
JUDGE CLIFTON: WLL TH S BE EXH BI T 30?
MS. FRISIUS: YES.
JUDGE CLIFTON:  WE LL MARK THI'S EXHIBIT AS EXH BI T 30.
( THEREAFTER, EXHI BI T NUMBER 30 WAS MARKED
FOR | DENTI FI CATI ON.)
JUDGE CLI FTON:  AND WHAT SHALL WE CALL I T?
MR ENGISH | WOULD CALL I'T, "PRESENTATI ON MADE TO THE
18TH ANNUAL WORKSHOP FOR ECONOM STS AND PCLI CY ANALYSTS, BY
CHUCK NI CHOLSON AND MARK STEPHENSON. "
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JUDGE CLI FTON:  AND FOR THE RECORD, WOULD YOQU SPELL THE
NAMES OF BOTH CHUCK NI CHOLSON AND MARK STEPHENSON?

MR ENGISH CHUCK IS GH U CGK N CHOLSON,
NI-CHOL-S-ON AND MARK, MA-R-K  STEPHENSON,
ST-EEP-HENSON

JUDGE CLI FTON:  THANK YOU.

BY MR ENG.I SH:

Q SO I HAVE JUST, | AM NOT GO NG TO ASK A LOT MORE
QUESTIONS, | PROM SE.  BUT TURNING TO PAGE 11, IT IS A SLI DE
DATED MAY 2006, $2.36. YOU HAVE NEVER SEEN THI S SLI DE BEFORE?

A. | HAVE NOT.

Q SO YOUR TESTI MONY ON MONDAY -- AND GO NG BACK TO LAST
FRIDAY -- | THINK IS BASED ON THE | DEA THAT THERE ARE
DI SORDERLY MARKETI NG CONDI TI ONS, FOR AMONG OTHER REASONS, THAT
THE CLASS | PRI CES FROM THE NATI ONAL PRI CE SERVI CE I N THE
FEDERAL ORDERS | S DI FFERENT FROM AND H GHER THAN, WHAT PRI CES
RESULT I N CALI FORNI A, CORRECT?

A, CLASS | PRI CES?

Q YES, CLASS | PRI CES?

A, CLASS | PRICES SET BY THE CALI FORNI A ORDER AND COVPARED
TO THE FEDERAL ORDER?

Q YES. AND THAT'S --

A YES.

Q YES. AND YOU BASE THAT TESTI MONY ON THE DATA FROM
FEDERAL M LK ORDER REFORM THAT PREDATES PRI CE | MPLEMENTATI ON I'N
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1999, CORRECT?

A THE DATA THAT WAS ESTABLI SHED | N FEDERAL M LK ORDER
REFORM THAT' S | N FORCE TCODAY, YES.

Q OTHER THAN TH' S STUDY BY THE SAME CHUCK NI CHOLSON AND
MARK STEPHENSON WHO PERFORMED THE STUDY FOR COOPERATI VES, HAVE
YOU LOOKED AT OTHER STUDI ES AND SPACI AL ANALYSI S OF CLASS |
PRI CI NG SI NCE THAT HAVE BEEN | SSUED SI NCE 1999?

A | MAY HAVE, THAT'S 15 PLUS YEARS OF TI ME, SO --

Q IN PREPARI NG FOR TH S HEARI NG OR MAKI NG THE PROPOSAL
THE COOPERATI VES MADE, DI D YOU CONSIDER I T | MPORTANT TO LOOK AT
CURRENT DATA W TH RESPECT TO SPACI AL ANALYSI S OF, SAY FOR
I NSTANCE, CLASS | PRI CI NG?

A. | DIDN T BECAUSE THOSE OTHER ANALYSI S, WHATEVER THEY
MAY BE, ARE NOT WHAT' S | N FORCE TODAY. AND THE ONLY WAY TO
I NCORPORATE THEM WOULD BE TO HAVE A HEARI NG ON THOSE, AND
THERE' S NOT ONE OF THOSE GO NG ON AT THE MOMENT.

Q AND AGAIN, YOU DIDN T REQUEST THAT THAT BE OPEN FOR
PURPOSES OF THI S PROCEEDI NG CORRECT?

A. DI D NOT.

Q OBVIQUSLY, | HAVE TO HOLD OFF ON EXH BIT 30, YOUR
HONOR.

JUDGE CLIFTON:  MAY | INQUIRE, MR ENGISH, JUST AS A
ROADVAP FOR MY HEAD. | S ANY OF THE CURRENT PROPCSALS
I NCORPORATI NG A RECOMVENDATI ON THAT TAKES | NTO ACCOUNT SPACI AL
ANALYS| S?
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MR ENGISH | TH NK HARKI NG BACK TO MY OPENI NG STATEMENT,
YOUR HONCR, AND THE DI SCUSSI ON ABOUT THE NEED TO PROVE I N A
PROMULGATI ON HEARI NG WHAT PRI CES SHOULD BE, | THINK IT IS
H GHLY RELEVANT TO THE QUESTI ON THAT FACES THE DEPARTMENT I N
ESTABLI SHI NG CLASS | DI FFERENTI ALS.  WE OBVI QUSLY ARE GO NG TO
HAVE A LEGAL ARGUMENT OVER VWHETHER I T |'S SUFFI Cl ENT TO RELY ON
DATA FROM 1999, OR 16 YEARS LATER I'N CALI FORNI A, WHETHER I N THE
ESTABLI SH NG AN ORDER FOR CALIFORNIA, | T'S | MPORTANT TO LOCK AT
CURRENT | NFORMATI ON.  BUT THAT'S GO NG TO BE A LEGAL ARGUMENT.
BUT I THINK I T I'S I MPORTANT TO KNOVWHAT THIS WTNESS DID I N
PREPARI NG FOR THI S PROCEEDI NG W TH RESPECT TO THAT | SSUE.

JUDGE CLI FTON:  MORE | MPORTANTLY - -

MR ENGLI SH MY ROADVAP IS THAT WE CHALLENGE, | HAVE A FEW
MORE QUESTI ONS THAT M GHT HELP THAT, BUT | THI NK GO NG BACK TO
My OPENI NG STATEMENT. I N 2015, | TH NK THERE'S A LEG TI MATE
QUESTI ON OF WHAT THE CLASS | PRI CES COULD OR SHQOULD BE, AND
FROM A COUPLE MORE OF MY QUESTIONS, | TH NK THERE'S A QUESTI ON
OF WHETHER CLASS | DI FFERENTI ALS ARE JUSTI FI ED AT ALL.

JUDGE CLI FTON:  THANK YOU.

BY MR ENG.I SH:

Q SO WH LE YOU ARE RELYI NG ON THE DATA FROM 1999, BECAUSE
THAT' S WHAT' S IN THE FEDERAL ORDERS, DON T YOQU THI NK THAT THE
UNDERLY! NG DATA SINCE THE 1990' S HAS LI KELY CHANGED?

A. YES. THERE ARE PLACES WHERE THE DATA HAS CHANGED OVER
TI ME.
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Q AND, IN FACT, DON T WE HAVE -- DON T CLASS | PROCESSORS
FACE | NCREASI NGLY CHALLENG NG MARKET FOR THE SALE OF THEIR
PRODUCTS, NOT JUST I N CALI FORNI A, BUT NATI ONALLY?

A YES

Q AND, IN FACT, THERE ARE A NUMBER COF PRODUCTS ON SALE
TODAY I'N 2015, COWPETING WTH FOOD M LK PRODUCTS THAT DIDN T
EVEN EXI ST I N 1999, CORRECT?

A, CORRECT.

Q AND HAVEN T FLU D M LK SALES SI NCE 1999 FALLEN? THEY
HAVE DECREASED?

A, THEY HAVE.

Q AND THAT MAY BE ATTRI BUTABLE TO A NUMBER OF FACTORS,
BUT WOULD YOU AGREE THAT AT LEAST ONE OF THOSE FACTORS WOULD BE
PRI CE LEVELS?

JUDGE CLI FTON:  WOULD BE WHAT?

MR ENG.I SH PRI CE LEVELS.

JUDGE CLI FTON: PRI CE LEVELS.
BY MR ENG.I SH:

Q OF MLK IN COWETI TION WTH NON-M LK PRODUCTS.

A M ENGAISH PRICE IS ALWAYS I N CONSI DERATI ON | N EVERY
TRANSACTI ON, SO YQU ARE GO NG TO HAVE TO BROADEN YOUR BASE TO
COME UP WTH MJUCH MORE OF A CONCLUSI ON.

Q VELL, YOU ARE AN ECONOM ST W TH DFA, ACTIVE I N THE
DAI'RY | NDUSTRY. DON T YOU KNOW THAT AS A MATTER OF FACT, ONE
OF THE REASONS WHY FLU D M LK SALES HAVE DECREASED | S BECAUSE
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OF THE RELATIVE PRI CE OF CLASS | PRODUCTS ON THE GROCERY STORE
SHELF RELATI VE TO NONDAI RY PRODUCTS?

A | THINK I JUST ANSWERED YOQU BY SAYI NG THAT, YES, PRICE
IS A FACTOR AND THERE ARE MANY FACTORS, AND TO PO NT TO JUST
ONE | S NOT' GO NG TO BE ABLE TO DRAW A CONCLUSI ON.  THERE' S A
VARI ETY OF DEMAND FOR PRODUCTS THAT ARE AVAI LABLE I N THE DAI RY
CASE, NEXT TO THE DAI RY CASE, AND ARCUND THE DAl RY CASE.

Q  WELL, SPEAKING OF DEMAND. HAVE YOU OR ANY OF YOUR
ORGANI ZATI ON, OR DFA, CONDUCTED ANY PRI CE | NELASTICITY --
[-N-E-L-A-ST-1-CG1-T-Y -- ANY PRI CE | NELASTICI TY STUDY FOR
FLU D M LK I N PREPARI NG FOR THI S PROCEEDI NG?

A NO

Q TO YOUR KNOANLEDGE, WHEN WAS THE LAST TI ME THAT USDA
CONDUCTED AND PUBLI SHED A PRI CE | NELASTICI TY STUDY FOR FLUI D
M LK?

A 1"MNOT AWARE THAT USDA HAS PUBLI SHED STUDI ES ON PRI CE
ELASTICI TY AND I NELASTICI TY. | TH NK, THOUGH, THAT M5. SINK --
| FORGET HER NAME -- REFERRED TO SOVE OF THOSE FACTORS IN THE
MODEL THAT THEY RAN.

Q BUT YOU DON T KNOW WHEN THOSE FACTORS SHE USED ARE
CURRENT CR FROM SQOVE TI ME PERI OD | N THE PAST?

A. | DO NOT.

Q NOW TURNI NG AWAY FROM CLASS | FOR A MOMENT TO
CLASS |I. THE FEDERAL ORDER CLASS I PRICE | S BASED OFF OF THE
CLASS IV, PLUS 70 CENT ADDI TI ONAL DI FFERENTI AL, CORRECT?

1363

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME VII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A CORRECT.

Q AND ADVANCE CLASS |V SKI M BACKWARD- LOCKI NG BUTTER FAT,
BUT 70 CENTS | S APPLI ED EFFECTI VE WTH THE SKIM OF THE BUTTER
FAT AND THE RATIOS IN WH CH THEY EXI ST IN M LK, CORRECT?

A CORRECT.

Q AND WOULD YOU AGREE W TH ME THAT THAT 70 CENT
DI FFERENTI AL IS LARGELY BASED ON THE CONVERSI ON FACTOR OF
MAKI NG BETWEEN THE FLUI D USE OF THE PRODUCT OR TAKI NG DRY
PRODUCT AND REVEETTI NG | T?

A YES.

Q DO YOU KNOWWHETHER THAT COST OF CONVERSI ON HAS CHANGED
SINCE THE M D-1990' S?

A | DONT.

Q AND DID YOQU STUDY THAT FOR TH S PROCEEDI NG?

A. | DI D NOT.

Q SO JUST FOR ROADMAP PURPOSES, YOUR HONOR, |' M NOW BACK
TO WHERE | WAS. THAT WAS THE LI TTLE DI VERSION | HAD TO TAKE
FROM LAST FRI DAY, WHEN | DIDN' T HAVE THE EXH BI T, BECAUSE
SOVEHOW EVEN THOUGH THE ORI G NAL COLOR COPY PRI NTED QUT, SOVE
OF THOSE PAGES DI D NOT' PRINT OQUT ALL THE DOCUMENT. FOR WHAT | T
'S NOI ADM TTED, EXH BI T 30.

SO I WANT TO GO BACK NOW MR HOLLON, TO MAI LBOX PRI CES
BUT | PROM SE |' M DONE W TH CMDC.
ON PAGE 7 OF YOUR TESTI MONY.
JUDGE CLI FTON:  THAT EXH BI T NUMBER, PLEASE.
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MR ENG&ISH [|'MSORRY, EXH BIT 19. AND I'M GO NG TO TRY
HARD NOT TO BE REPETI TI VE, BASED ON WHERE V\EE V\ERE MONDAY.

JUDGE CLIFTON: SO MR ENGLI SH, YOU LET YOUR VO CE DRCP AND
YOU SPEEDED UP AT THE END OF THESE PHRASES, AND I T REALLY IS
HARD TO FOLLOW

MR ENA&ISH | THINKIT IS STILL -- | APPRECI ATE THAT, |
DON' T TH NK THAT NORVALLY HAPPENS, AS MR HOLLON NOTED. BUT
['M TRYI NG TO DRI NK AS MUCH WATER AS PCSSIBLE. AND | DID
MENTI ON TO THE COURT REPORTER OFF THE RECCORD, SHE'S WELCOME TO
WAVE HER ARM5 OR DO WHATEVER SHE NEEDS. | APPRECI ATE THAT AND
I WLL TRY TO DO THAT.
BY MR ENG.I SH:

Q SO YQU HAVE REFERENCED THE MAI LBOX PRI CES ACROSS OTHER
STATES WHERE THERE MAYBE A SPREAD. AND WE CHATTED BRI EFLY
ABQUT THE PACI FI C NORTHWEST, AND | BELI EVE WE HAVE ALSO
DI SCUSSED YOUR DECI SION TO OM T NEW MEXI CO, CORRECT?

A | TH NK THAT' S CORRECT.

Q ARE THERE OTHER FACTCRS BESI DES M NI MUM PRI CES THAT
HAVE A ROLE | N DRI VI NG THOSE MAI LBOX PRI CE SPREADS?

A, THERE WOULD CERTAI NLY BE WHATEVER TI ME ARE PAID IN THE
TWO MARKETPLACES, BECAUSE OF THAT'S THE WAY THE SERI ES ARE
CONSTRUCTED.

Q SO DCES CLASS | UTILIZATION, IN A G VEN MARKETI NG AREA,
| NFLUENCE MAI LBOX PRI CES?

A, YOU SAID OTHER THAN M NI MUM PRI CES, RI GHT?
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Q VES.

A. SO | TH NK THAT WOULD WASH OUT THE QUESTI ON ABOUT
CLASS | YOU HAVE ALREADY CONSI DERED THAT AS M NI MUM PRI CE.

Q OKAY. SO ACTUALLY, WTHI N THE M Nl MUM PRI CE, BUT THE
M NI MUM PRI CE |'S ALSO FACTORED | N THE MAI LBOX PRI CE, CORRECT?

A.  CORRECT.

Q SO GO NG BACK THEN, TO THE REGULATED PRI CE AS WELL, THE
CLASS | UTILIZATION IN A G VEN MARKET W LL | NFLUENCE MAI LBOX
PRI CES, CORRECT?

A YES.

Q DOES PROXIM TY TO MAJOR POPULATI ON CENTERS, FOR
| NSTANCE ON THE EAST COAST, HAVE AN | MPACT ON MAI LBOX PRI CES?

A |T MAY.

Q ISNTIT A FACT THAT MAJOR PRODUCTS USED I N CLASSI FI ED
PRI CI NG, SUCH AS CHEESE, BUTTER, AND NONFAT DRY M LK, TEND TO
SELL AT HI GHER PREM UMB THE MORE EAST THEY MOVE?

A, |'MNOT AWARE OF THAT.

Q YOU ARE NOT AWARE THAT CHEESE PRODUCTS SOLD, SAY, |NTO
NEW JERSEY COMMAND A H GHER PRI CE THAN CHEESE PRODUCTS SOLD I N
CHI CAGO?

A NO

Q AND IF | ASK THAT QUESTI ON ABOUT OTHER GEOGRAPHI CAL
REG ONS, THE ANSWER WOULD BE THE SAME, YOU ARE NOT AWARE OF
DI FFERENCES?

A.  CORRECT.
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Q DO COWPETI TI VE CONDI TI ONS HAVE AN | MPACT ON MAI LBOX
PRI CES?

A THEY DO

Q SO THE LAWOF SUPPLY AND DEVAND IS ALIVE AND VEELL I N
THE DAI RY | NDUSTRY, CORRECT.

A, THE LAWOF SUPPLY AND DEMAND IS ALI VE AND VWELL I N THE
DAl RY | NDUSTRY, | AGREE.

Q SO FOR EXAMPLE, WHEN A NEW PLANT IS BUILT, |IT MAY
CAUSE MANUFACTURERS | N THAT PLANT TO PAY MORE, TO PAY
MANUFACTURERS BOTH THERE AND PLANTS THAT DIDN' T HAVE TO COWPETE
AGAI NST THAT PLANT FOR M LK SUPPLY, TO PAY MORE TO KEEP THE
PLANTS FULL, CORRECT?

A, CORRECT.

Q TURNING TO PAGE 8 OF EXH BIT 19. REGARD NG YOUR
STATEMENT, AT THE TOP OF THE PAGE, "IN EACH CASE, A MONTHLY
TEST WAS COVPARED TO THE STANDARD TEST, AND THE DI FFERENCE OVER
OR UNDER THE STANDARD WAS SUBTRACTED OR ADDED TO THE NAI LBOX
PRI CE BASED ON THAT DI FFERENCE. "

CAN YQU G VE AN EXAMPLE MATHENMATI CALLY OF HOW THAT
ADJUSTMENT WAS MADE?

A. I N EACH CASE, FOR EACH COVPONENT, THE TEST DI FFERENCE
WAS COVPARED TO THE 3, 5 TEST, AND | T WAS GREATER OR LESS THAN
THE APPROPRI ATE ADJUSTMENT WAS MADE USI NG THE DI FFERENCE | N THE
PREVAI LI NG PRI CE PER POUND PRODUCT.

Q IS IT, THEREFORE, ADJUSTED ON A TOTAL SCLIDS BASI S?

1367

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME VII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A EACH TEST IS ON ITS OWN TEST BASIS. SO BUTTERFAT HAS
| TS BUTTERFAT TEST, PROTEIN HAS I TS PROTEI N TEST, OTHER SOLI DS
HAVE | TS OTHER SOLI DS TEST. SO I'M NOT SURE | F | UNDERSTAND
YOUR QUESTI ON, BUT EACH TEST WAS SUBTRACTED TO | TSELF, SO |
TH NK THE ANSVER WOULD BE YES.

Q OKAY. SO TURNI NG NOW TO YOUR DI SCUSSI ON ABQUT 2007 AND
THE WHEY FACTOR CHANGE MADE | N CALI FORNI A.

A IS THAT ON TH S PAGE?

Q ITISNOI ON TH S PAGE. |'"M NOW MORE GENERI C.

A COKAY.

Q YQU DI D TALK ABQUT THE TI MEFRAMES AND THE CHANGES I N
CALI FORNI A, CORRECT?

A, CORRECT.

Q OKAY. AND YQU DI SCUSSED THE CHANGE | N NOVEMBER OF
2007, CORRECT?

A, REFERRED TO I T, YES.

Q NOW CDFA MADE THAT CHANGE, WHETHER YOU AGREE WTH I T
OR NOT, |I'T MADE | TS CHANGE BASED UPON TESTI MONY THAT WAS
CONSI DERED AT A PROCEEDI NG THAT MR BESHORE VENT THROUGH, A
LI TTLE DI FFERENT THAN TH' S, BUT NONETHELESS I T IS A PROCEEDI NG
THAT IS SIMLAR TO TH' S, CORRECT?

A, CORRECT.

Q THE CHANGE DIDN T JUST SORT OF HAPPEN W THOUT CAUSE,
VHETHER, AGAIN, YOU AGREE WTH THE CHANGES CR NOT. | T DIDN' T
HAPPEN W THOUT CAUSE, CORRECT?
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A. CORRECT. AS | SAY, IT DIDN T, CHANGE OCCURRED AS A
RESULT OF A HEARI NG

Q VYES. |T OCCURRED AS A RESULT OF A HEARI NG

AND THERE WERE MARKETI NG CONDI TI ONS THAT LED TO CDFA TO
MAKE THAT CHANGE, CORRECT?

A, CDFA REVI EWED THE TESTI MONY AT THE HEARI NG AT I CH
THERE WERE TESTI MONY ABOUT MARKETI NG CONDI TI ONS, AND THEY MADE
THEI R DECI SI ON.

Q DID YOU PARTI G PATE | N THAT PROCEEDI NG?

A | THNK SO

Q OKAY.

A, THERE HAVE BEEN QUI TE A FEWCOF THEM AND ONE OR TWO OF
THEM | WASN T ABLE TO MAKE.

Q \WAS ONE OF THE PI ECES OF TESTI MONY THE CDFA CONS| DERED
AT THAT PROCEEDING THAT THERE WAS TOO MUCH M LK THAT COULD BE
HANDLED | N CALI FORNI A AT CALI FORNI A PRI CES?

A.  SOME OF THE PROCEEDI NGS RUN TOGETHER, AND SO | DON T
REMEMBER WH CH AND WHERE, SO | DON T KNOWIF THAT WAS ONE OF
THEM OR NOT, BUT CLEARLY THERE' S A RECORD OF THAT, THAT
HEARI NG, SO | F THAT WAS TESTI MONY | N THAT RECORD, THAT' S EASILY
SHOWN TO THI' S PROCESS,

Q NOW NONETHELESS, YOU DO RECOLLECT THAT A CHANGE WAS
MADE TO THE WHEY FACTOR AS A RESULT OF THAT PROCEEDI NG
CORRECT?

A | THNK SO
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Q AND DIDN T CDFA CONCLUDE -- AND YOU KNOW THAT BECAUSE
YOU PARTI CI PATED IN THE PROCEEDI NG, AND I F YOQU DON T, THAT' S
FINE, THAT'S WHAT |' M ASKI NG

DO YOU RECALL THAT CDFA CONCLUDED THAT A REASON FOR

MAKI NG THE CHANGE WAS W TH THE CHEESE PRI CE, USI NG THE THEN
EXI STI NG WHEY FACTOR I N CALI FORNI A FORMULA, WAS RESULTI NG I N
NON- MARKET CLEARI NG PRI CES?

MR, BESHORE: OBJECTION, THE W TNESS HAS BEEN - -

JUDGE CLI FTON:  NAME?

MR BESHORE: MARVIN BESHORE. THE W TNESS HAS BEEN ASKED
TO AGREE OR DI SAGREE W TH APPARENTLY THE TEXT, PARTI AL TEXT COF
A CDFA DECI SION. NOW THE DECI SI ON COVPLETELY SPEAKS FOR
| TSELF. HE DOESN' T HAVE IT IN FRONT OF HM | T'S WORTHLESS
QUESTI ONI NG MEANI NGLESS, | RRELEVANT, AND | -- AND | OBJECT TO
IT. THE DECI SIONS SPEAK FOR THEMSELVES. THE RECORDS SPEAK FOR
THEMSELVES. TO ASK TH S W TNESS TO RECALL WHAT WAS I N THAT
RECORD AND WHAT WAS I N THE DECI SI ON ElI GHT YEARS AGO, | OBJECT
TO I T.

JUDGE CLI FTON:  YES, WE MAY BE ASKED TO TAKE OFFI CI AL
NOTI CE OF THAT DOCUMENT. BUT AT THI'S PO NT, MR ENG.I SH, YQU
MAY ASK TH S WTNESS | F HE RECALLS WHETHER THAT WAS PART OF THE
FI NDI NGS OF THE CDFA.

MR ENGISH THAT'S A MJUCH BETTER WAY THAN | ASKED I T,
YOUR HONOR.
BY MR ENG.I SH:
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Q SO DO YQU RECALL WHETHER THAT WAS PART OF THE FI NDI NGS
FROM CDFA?

A | DON T RECALL.

Q ALL RIGHT. TURNI NG BACK TO OUR DI SCUSSI ON OF WHAT WAS
DONE | N FEDERAL ORDER REFORM DO YOU RECALL THE SPACI AL
ANALYSI S FROM CORNELL THAT WAS AT LEAST THE BASIS, | AGREE, ON
OTHER STUDI ES FOR USDA' S PRELI M NARY RULE -- NOT THE FI NAL
RULE, BUT THE PROPOSED RULE, RESULTI NG FROM FEDERAL ORDER
REFORM? DO YQU RECALL THAT STUDY?

A. ARE YOU | MPLYI NG THERE WAS MORE THAN ONE CORNELL STUDY?

Q NO | TH NK YOQU SAID THERE M GHT HAVE BEEN MORE
STUDIES, SO I WAS TRYI NG TO ADOPT YOUR TESTI MONY FROM EARLI ER.
[ TH NK THERE WAS ONLY ONE CORNELL STUDY, DATED NOVEMBER 1996.
BUT | WAS TRYI NG TO | NCORPCRATE YOUR TESTI MONY FROM ABQUT 20
M NUTES AGO, THAT YOU THOUGHT THEY WVERE - -

A, YOU ASKED ME | F THERE ARE HAD BEEN OTHER SPACI AL
STUDI ES DONE, | SAI D THERE MAY HAVE BEEN, BUT | DO KNOW THAT
THERE WAS A STUDY DONE BY CORNELL THAT UNDER, THAT SET THE
FRAMEWORK FOR THE DI FFERENTI AL SERVI CE. | DON T RECALL IF
THERE WAS MORE THAN ONE STUDY, AND | DON T RECALL IF I T WAS
DONE IN "96, "97, '98, OR '99, BUT THERE WAS ONE DONE.

Q DO YQU RECALL THAT THAT STUDY RECOGNI ZED REG ONAL PRI CE
VALUES THAT WERE DI FFERENT FOR CLASS |1, |II, AND IV?

A YES.

Q AND DO YOQU RECALL THAT STUDY RECOGNI ZED THAT CHEESE HAS
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A LOAER VALUE | N THE WEST RELATIVE TO THE REST OF THE COUNTRY?

A NO | DON T RECALL THAT. THAT SENTENCE, | DON T
RECALL.

Q IF I ASKED A QUESTI ON DI FFERENTLY STATED, THAT M LK
USED TO MAKE CHEESE HAS A DI FFERENT VALUE, HAS A LONER VALUE | N
THE WEST THAN THE EAST, WOULD THAT HELP YOUR RECOLLECTI ON?

A AGAIN, | DON' T RECALL THAT SENTENCE, BUT | DO RECALL
THAT THERE WERE DI FFERENTI AL PRI CE SURFACES FOR DI FFERENT
CLASSES.

JUDGE CLI FTON:  AND SO THAT THE TRANSCRI PT | S CORRECT, YQU
ARE USING THE WORD SURFACE, SPELLED S-U-R-F-A-GE; | S THAT
CORRECT?

MR HOLLON:  CORRECT.

MR ENGISH COULD | HAVE A M NUTE, YOUR HONOR? |'M GO NG
TO CHANGE SUBJECTS RATHER SI GNI FI CANTLY, AND | WAS WONDERI NG
VWHETHER | T MAYBE A CHANCE TO CHANGE QUESTI ONERS. |'M PREPARED
TO DO WHAT |' M DO NG AND | T MAY ALSO BE TI ME FOR QUR MORNI NG
BREAK.

JUDGE CLI FTON:  THAT' S WHAT |'M THI NKING  ALL RIGHT.

I T I'S ABOUT 10:23. PLEASE BE BACK AND READY TO GO AT
10: 38.

(WHEREUPON, A BREAK WAS TAKEN.)

JUDGE CLIFTON:  ALL RIGHT. WE RE BACK ON RECORD. IT IS
10: 39. MR ENGLI SH, YOU MAY CONTI NUE YOUR CROSS- EXAM NATI ON OF
MR, HOLLON.
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MR. ENGLISH CHI P ENGLI SH.
BY MR ENGLI SH

Q AS | SUGGESTED PR OR TO THE BREAK, AS | SUGGESTED PRI OR
TO THE BREAK, WE' RE TRYI NG TO ORGANI ZE TH'S I N SOVE FASH ON AND
|' M NOW GO NG TO TEMPORARY YI ELD THE FLOOR TO JAMES DEJONG

MR. DEJONG JAMES DEJONG HI LMAR CHEESE.

JUDGE CLIFTON: AND BECAUSE THE LAST NAME OF YOUR -- YOUR
LAST NAME |'S UNUSUAL, MR DEJONG, WOULD YOU SPELL | T AGAIN FOR
Us?

MR. DEJONG SURE. LAST NAME IS D-E-J-ON-G

CROSS- EXAM NATI ON
BY MR DEJONG:
Q GOOD MRNING | HAVE SOVE QUESTI ONS.

JUDGE CLIFTON: | TH NK YOU CAN PO NT THAT UP MORE. AND
LET' S GO OFF THE RECORD JUST A M NUTE.

( THEREAFTER, A DI SCUSSI ON WAS HAD BETVEEN
THE COURT AND COUNSEL AT BENCH, NOT
REPORTED. )
BY MR DEJONG:
Q |IF | COULD HAVE YOU GO WTH ME TO YOUR FIRST EXH BI T
1(A)1, EXHIBIT 28, 1'M SORRY?
A YES.
Q SO WE HAVE SOME MAI LBOX PRI CES HERE. AND YQU
STANDARDI ZED THEM FOR BUTTERFAT, PROTEIN, AND OTHER SOLI DS,
CORRECT? ACCORDI NG TO YOUR TI TLE?
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A CORRECT.

Q | THINK THERE'S STILL A LITTLE BIT OF CONFUSI ON ON
EXACTLY HOWYOU DID THAT. |F YOU DON T MND, COULD | JUST G VE
YOU A HYPOTHETI CAL EXAMPLE OF A MAI LBOX PRI CE AND A BUTTERFAT
TEST, A PROTEIN TEST, AND OTHER SCLI DS TEST, AND YOU COULD JUST
KIND OF WALK ME THROUGH MATHEMATI CALLY HOW WOULD YQU
STANDARDI ZE OR GET TO A STANDARD M LK PRI CE?

A, YOU CAN TRY. | MAY NOT HAVE MY EXCEL SHEET IN FRONT OF
ME.

Q OKAY. WELLGVEITATRY. |I'"MJUST -- THS IS JUST
FOR CLARI FI CATION, 1I'"M NOT TRYING TO, YQU KNOW HAVE YQU TRY TO
SPLIT AN ATOM I N YOUR HEAD, SOVETHI NG MATHEMVATI CALLY.  OKAY?

A OKAY.

Q SO LET'S SAY THAT THERE IS A G VEN AREA WHERE, YQU
KNOW THERE' S A MAI LBOX PRI CE AND A CERTAI N AVERAGE PRCODUCER
TEST ASSOCI ATED W TH THAT. AND LET" S SAY THAT THE TRUE PROTEI N
I'S 3.1 PERCENT, THE BUTTERFAT IS 3.7 PERCENT, AND THE OTHER
SOLI DS TEST IS 5. 73 PERCENT. AND THE MAI LBOX PRI CE ASSOCI ATED
W TH THAT 1S $20 PER HUNDREDWEI GHT. HOW WOULD YQU, YOU KNOW
VHAT' S YOUR GENERAL APPROACH TO GETTI NG TO A STANDARD M LK
PRI CE?

A VELL, | WOULD TAKE THE PROTEIN TEST AND ADJUST I T PLUS
OR M NUS THE STANDARD; TAKE THE BUTTERFAT TEST AND ADJUST | T
PLUS OR M NUS THE STANDARD; TAKE THE OTHER SOLI DS TEST AND
ADJUST I T PLUS OR M NUS THE STANDARD, ADD THOSE PLUSES AND
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M NUSES TOGETHER, AND ADD THEM OR SUBTRACT THEM FROM THE
MAI LBOX PRI CE.

Q OKAY. | -- | WLL GO BACK AND THEN TRY TO DUPLI CATE
THAT AND SEE | F I T KIND OF CROSS- REFERENCES W TH WHAT YOU DI D.
AND | F WE NEED FURTHER CLARI FI CATI ON, WE CAN COME BACK AND ASK.
| S THAT FAIR?

A SURE.

Q NEXT, | WOULD LIKE TO GO TO YOUR EXH BI T ON, | BELIEVE
IT IS EXH BIT 20 STILL, TABLE 1J, OR THE ENTIRE EXHI BI T, GO NG
THROUGH THE -- | MEAN, THE ENTI RE TABLE 1J, GO NG THROUGH ALL
THE PAGES AS VELL.

A OKAY.

Q COULD YOU JUST KIND OF, | THINK THI'S HAS COVE UP A FEW
TI MES ALREADY JUST | N THE VARI OUS QUESTI ONING BUT YOU HAVEN T
REALLY SPECI FI CALLY VENT | NTO THI S.

IS I T FAIR TO SAY THAT I N YOUR CALCULATI ON OF THE WHEY
CONTRI BUTI ON FOR THE FEDERAL M LK MARKETI NG ORDER PRI CE, THAT
YOU JUST USE ONE EQUATI ON AND YOU RAN | T BACK THROUGH THE
ENTI RE TI ME SERIES? |S THAT AN ACCURATE - -

A YES.

Q OKAY. CAN YOU EXPLAIN TO ME YOUR REASONI NG OF WHY YQU
DI D THAT?

A. | JUST WANTED THE TWO SERI ES TO BE COVPARABLE OVER
TI ME.

Q OKAY.
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A, AND NOT -- NOT NECESSARI LY ACCOUNT FOR CHANGES | N
POLI CY, AND ALSO THE MOST CURRENT FEDERAL ORDER FORMULA HASN T
CHANGED ANY, AND THE STATE FORMULA HAS CHANGED OVER TIME. BUT
THE MOST RECENT BRACKET | S USED I N THE SUMVARI ES THAT | USED
VERE COVPARABLE ONLY OVER THE MOST RECENT BRACKET.

Q OKAY. SO JUST TO CLARIFY, DI D YQU SAY THAT THE, THAT
THE FMMO WHEY FACTOR HASN T CHANGED OVER THI' S TI ME PERI GD S| NCE
2000 TO THE LAST AVAI LABLE DATE?

A, NO THAT STATEMENT |S PROBABLY | NACCURATE. PROBABLY
THE FORMULA HAS CHANGED. | DON T REMEMBER VWH CH CHANGES | N THE
MAKE ALLOWANCES, BUT FOR THE PURPOSES OF THI S CALCULATI ON, |
USE THE 1991 MAKE ALLOMWANCE, THE FORMULA ADJUSTER 1.03, AND THE
5.9 YIELD FACTOR, THOSE ARE THE FACTORS IN PLACE TCDAY AND
THAT' S WHAT | T | MPLI ES.

Q SO LOKING |F WE HAD THE ACTUAL HI STORY I N FRONT OF US
OF WHAT THOSE WHEY FACTORS ACTUALLY WERE FOR THOSE TI ME
PERI DS, THEY WOULDN' T NECESSARI LY MATCH UP W TH WHAT YOU HAVE?

A CORRECT.

Q OKAY. SHOULD I JUST -- OKAY. AND ALSO | JUST HAVE
ANCTHER, ONE MORE QUESTION ON THI S WHEY CALCULATION. YOU HAVE
A YI ELD FACTOR OF | BELIEVE 5.9?

A, THAT' S WHAT' S I N THE FORMULA.

Q OKAY. IS IT PGOsSIBLE THAT 5.9 YIELD FACTOR | S ACTUALLY
FOR SKIM M LK AND NOT FOR ACTUAL STANDARD TEST M LK?

A. | DD REFER TO THAT AND SAID | DIDN T ADJUST THE
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FACTOR.

JUDGE CLIFTON:  WAIT, WAILT, WALT, ONE AT A TIME. YQU STOP
AND LET H'M FINISH H S EXPLANATI ON.

AND GO AGAIN, MR HCOLLON, FROM THE BEG NNI NG

MR HOLLON | DD REFER TO THAT I N My STATEMENT, AND SAI D
IF YOU WERE GO NG TO APPLY ALL THE WAY TO M LK YOU WOULD USE
THE 96 AND THAT . 965 FACTOR, AND MY GOAL HERE WAS TO SHOW WHAT
THE TOTAL DCOLLARS AVAI LABLE. AND I F YOU DID USE THE 96.5 CENT
FACTOR, YOU CQULD LONER THESE BY APPROXI MATELY 8 CENTS
HUNDREDWEI GHT.
BY MR DEJONG

Q SOIT WoULD BE A LITTLE BIT LONER | REMEMBER YQU
SAYI NG THAT NOW  THANK YQU.

A YOU RE VEELCOME.

Q AND THEN JUST ONE MORE THI NG ON HERE. THE CALI FORNI A
STATE ORDER WHEY CONTRI BUTION, | BELIEVE YQU HAVE | T START IN
AUGUST 2012, AND | BELI EVE YOU HAVE ALREADY MENTI ONED THI S AS
PART OF YOUR TESTI MONY, YQU REALI ZE THAT THERE WAS A VHEY
FACTOR BEFORE THAT TI ME | N THE CALI FORNI A STATE ORDER?

A YES.

Q OKAY. IS THS -- COULD YOU JUST WALK ME THROUGH YOUR
REASONI NG, WHY YOU DIDN' T INCLUDE I T I N THE FULL COVPARI SON?

A. | JUST | NTENDED TO SHOW FOR COVPARI SON PURPOSES, THE
MOST RECENT TI ME PERIOD. AND SO THAT WAS WHERE | FELT WAS THE
MOST CRITI CAL TO PO NT QUT.
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Q OKAY.

A, THOSE NUMBERS ARE CLEARLY ON THE TABLE.

Q OKAY. AND JUST ONE MORE, JUST KIND OF CALCULATI ON
QUESTION. W TH THE CALI FORNI A STATE ORDER TO MY KNOW.EDGE,
THAT THERE |'S -- PART OF THE FORMULA ASSUMES THAT THERE IS 8.8
PERCENT SOLI DS NONFAT, SO WHATEVER THE WHEY FACTOR IS, LET'S
SAY THE SLI DI NG SCALE SHOWED 50 CENTS PER HUNDREDVWEI GHT, THAT' S
ACTUALLY ASSUM NG AN 8.8 PERCENT SNF. DO YOU Di SAGREE W TH
THAT OR --

A | DIDN T ATTEMPT TO TAKE THAT | NTO ACCOUNT IN THI'S
TABLE.

Q TH'S ACTUALLY DOESN T NECESSARI LY HELP US, BECAUSE I T
WOULD ACTUALLY ADJUST THE CALI FORNIA WHEY PRI CE A LITTLE BI T
LOWER.  BUT | JUST --

A. | T JUST DEPENDS ON WH CH WHEY YOU MEASURE, BUT YOU ARE
GO NG TO ADD CR SUBTRACT THE SAME NUMBER TO BOTH SIDES, EVEN IF
YOU MAKE ONE LOWER OR ONE HI GHER.  AND THEN | N THE LATER
TESTI MONY, | DO HAVE SOME ADJUSTMENTS FOR THAT, BUT YOU CAN GET
AFTER ME THEN.

Q SO IN EFFECT | T WOULD ESSENTI ALLY LOVER - -

JUDGE CLIFTON: WAIT, WAIT, LET ME JUST TELL YOU, YOU ARE
HAVI NG THE NORMAL KI ND OF CONVERSATI ON - -

MR. DEJONG SORRY, |'M NOT USED TO THI S.

JUDGE CLIFTON. RIGHT. AND YOU CAN T DO THAT. YOU HAVE TO
PAUSE AND WAIT UNTIL HI'S VO CE |'S ACTUALLY DI ED DOMN.
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MR DEJONG  OKAY.
JUDGE CLIFTON: SO START AGAI N,
BY MR DEJONG:

Q OKAY. SO JUST TO CLARI FY THAT BOTH SERI ES WOULD
PROBABLY HAVE A LI TTLE BI T OF AN ADJUSTMENT DOAMARD JUST FOR
STANDARD TEST?

A. | T COULD BE ADJUSTED.

Q OKAY. | HAVE NO FURTHER QUESTI ONS,

JUDGE CLIFTON: YOU RE JUST GETTI NG GOOD AT THI S.
MR ENGLISH CH P ENGLISH. AND I' M NOT SURE, BECAUSE HE' S
THAT TALL, BUT MAYBE A RELATIVE POSI TI ON | SSUE.
CROSS- EXAM NATI ON' ( CONTI NUED)
BY MR ENGLI SH

Q SO FIRST |'M GO NG TO ASK A GENERAL QUESTI ON ABOUT

EXH BI T 20.
| TH NK YOU SAI D THAT YOU, YOU PERSONALLY, PUT TOGETHER
ALL OF THESE TABLES IN EXHIBI T 20, CORRECT?

A.  CORRECT.

Q ALL RIGHT. DID YOU SHARE THEM W TH YOUR PROFESSI ONAL
COLLEAGUES AT THE OTHER COOPERATI VES, LAND O LAKES AND CDI ?

A YES.

Q DO YOU KNOW | F THEY REVI EVED THEM AND CHECKED THE
| NFORVATI ON DATA?

A. | DO NOT.

Q WHEN YOU TOOK, AS OPPOSED TO MAI LBOX PRI CES, BUT WHEN
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YOU LOOK AT THE CLASS PRI CES FROM FEDERAL ORDER I N CALI FORNI A,
DI D YOU TAKE THOSE DI RECTLY FROM EXCEL SPREADSHEETS OR WAS THE
DATA RE- | NPUT?

A, THEY WERE DOMLOADED FROM THE APPROPRI ATE ORDERS, FROM
THE FEDERAL ORDER TABLES I N THE CALI FORNI A STATE TABLES,

CALI FORNI A STATE ORDER TABLES.

Q AS AN ECONOM ST, |F YOU SEE A NUMBER THAT LOOKS LI KE AN
QUTLI ER, WOULD YOQU DOUBLE CHECK I'T A LITTLE BIT?

A YES.

Q SO FOR I NSTANCE, LOOKING AT EXH BI T 20, TABLE 1(A)1,
AND FOR DECEMBER 2012, WOULD YOU AGREE THAT THE DI FFERENCES
SHOWN THERE, $4.27 TO W SCONSIN, $4.07 FOR M NNESOTA, WERE THE
H GHEST OF ANY OF THE DI FFERENCES | N THE MAI LBOX PRI CES?

A YES.

Q AND VWHEN YOU SAW THOSE, DI D YOU CONSI DER THOSE
QUTLI ERS?

A, OTHER THAN TO SAY THEY WERE H GHER THAN THE REST, THAT
WAS ALL | DID. | DI D THE CALCULATI ON, MADE THE SUBTRACTI ON,
PUT THEM ON THE TABLES.

Q YOU DIDN' T GO LOCK BEHI ND THE NUMBERS AND SEE WHETHER
THERE M GHT BE EI THER SOVETH NG EXPLAINING I T OR SOVETHI NG
VRONG?

A. DI D NOT.

Q DD YQU LOX AT, FOR I NSTANCE, THE CALI FORNI A STATEW DE
BLEND REGULATED PRI CE AND MAYBE COWPARE | T TO THE UPPER M DWEST
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PRI CE?

A, DI D NOT.

Q YOUR HONOR, | HAVE PROVI DED TO USDA, THE OFFI G AL COPY,
THREE COPI ES, YOUR HONOR, THE W TNESS AND THE COURT REPCORTER, A
TWO- PAGE DOCUMENT, UNI TED STATES DEPARTMENT OF AGRI CULTURE
UPPER M DWEST MARKETI NG AREA, FEDERAL ORDER NUMBER 30, A
COVPUTATI ON OF PRCDUCER PRI CE DI FFERENTI AL FOR DECEMBER 2012.
[T IS A TWO PAGE DOCUMENT. | WOULD LI KE TO HAVE MARKED AS
EXH BI T NUMBER 31.

JUDGE CLI FTON: THE DOCUMENT W LL BE MARKED AS EXHI BI T 31.

( THEREAFTER, EXHI BI T NUMBER 31 WAS MARKED
FOR | DENTI FI CATI ON.)

MR ENG.ISH  YOUR HONOR, | T WAS DOMLOADED FROM THE UPPER
M DVWEST MARKETI NG AREA WEBSI TE, AND | THINK IT IS PROPER TO
TAKE OFFI CI AL NOTI CE AND THEREFORE, ADM T | T | NTO EVI DENCE.

JUDGE CLIFTON: | DO ADM T | NTO EVI DENCE, EXH BI T 31.

( THEREAFTER, EXH BI T NUMBER 31 WAS
RECEI VED | NTO EVI DENCE.)

MR ENGI SH  HAND ANOTHER ONE- PAGE DOCUMENT, FIRST TO THE
USDA, AND MARK THIS. TH S IS A ONE- PAGE DOCUMENT ENTI TLED
CLASS AND POOL PRICES. | T SHOANS CALI FORNTA M NI MM PRI CES FOR
CLASS 1, 2, 3, 4A AND 4B MARKET M LK FOB PLANT AND POOL PRI CES
FOR QUOTA, OVERBASE PRI CE AND BLEND, JULY 2009 THROUGH FEBRUARY
OF 2013. DOWLOADED FROM THE CDFA OFFI C AL DOCUMENT, CDFA, AND
I WOULD ASK TO TAKE OFFI CI AL NOTI CE AND MARK THI'S AS EXHI BI T 32
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AND ADM T I T.
( THEREAFTER, EXHI BI T NUMBER 32 WAS NMARKED
FOR | DENTI FI CATI ON.)
JUDGE CLIFTON:  FIRST, | AM MARKING THE EXHIBIT AS EXH BI T
32. AND IS THERE ANYONE HERE AN EXPERT I N CDFA WEBSI TE
DOCUMENTS?  WE DON T HAVE SUCH AN EXPERT HERE.
| WLL RECEIVE IT INTO EVIDENCE. | WLL ADMT IT INTO
EVIDENCE. | SHARE YOUR DI SCOWORT, MR ENG.ISH, IN THAT IT
WOULD BE LOVELY TO HAVE AN EXPERT HERE FROM CDFA TO MAKE SURE
VE DON' T M SUNDERSTAND, BUT NEVERTHELESS, | DO ADM T | NTO
EVI DENCE EXH BI T 32.
( THEREAFTER, EXH BI T NUMBER 32 WAS
RECEI VED | NTO EVI DENCE.)
MR BESHORE: SEEMS LIKE A GOOD TIME. | JUST WANT TO NOTE,
ON ITS FACE, IT IS PAGE 22 OF SOVETH NG APPARENTLY.
JUDGE CLI FTON:  THANK YOU, MR BESHORE, YOU ARE CORRECT.
MR ENGLI SH  YOUR HONOR, THAT WOULD BE THE DAI RY
| NFORMATI ON BULLETI N | SSUED BY CDFA | N FEBRUARY 2013. AND WE
KNOW THAT BECAUSE WE DON T HAVE ALL POOL | NFORVATI ON FCR
JANUARY, AND ALL PRI CI NG | NFORVATI ON FOR FEBRUARY, BUT | T WOULD
HAVE BEEN | SSUED FEBRUARY 2013, AS THE MARKET | NFORVATI ON
BULLETIN. I, OF COURSE, HAVE NO PROBLEM W TH THE ENTI RE
DOCUMENT, MR BESHORE, COM NG I N.
MR BESHORE: | S THAT STILL ON THE WEBSI TE?
MR ENGISH ITIS
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JUDGE CLIFTON: DR SCH EK NODDED H S HEAD YES. THAT' S
GOOD. |'M GLAD TO KNOW THAT.

MR ENG.I SH: WE CAN CERTAINLY ASSIST YQU IN FINDING I T, IF
NECESSARY.

JUDGE CLIFTON: ALL RIGHT. AND DR SCH EK, DO YOU KNOW HOW
OFTEN THE WEBSI TE CHANGES W TH MORE UP- TO- DATE | NFORVATI ON FCR
THE TABLE WE HAVE MARKED AS EXH BI T 327?

MR SCH EK: BILL SCH EK, YOUR HONCR. YES, | DO TH'S
COMES FROM A PUBLI CATI ON CALLED THE DAI RY | NFORVATI ON BULLETI N,
AND THAT IS A MONTHLY COVPENDI UM OF PRI CE PRODUCTI ON
UTI LI ZATI ON | NFORVATI ON THAT CDFA PUBLI SHES. THEY, BEG NNI NG
TH'S YEAR, STOPPED PUTTING I T I NTO A BOOKLET. SO FOR 2015,
AFTER TH' S DOCUMENT WAS DONE, AND NOW THEY JUST PUBLI SH THE
TABLES I NDI VI DUALLY ON THEIR WEBSI TE, BUT | T COMES OUT MONTHLY.

JUDGE CLI FTON:  THANK YOU. BUT THE BOOKLET FORM IS STI LL
ON THE WEBSI TE?

MR SCHEK YES, IT IS YOUR HONOR

JUDGE CLI FTON:  THANK YOU.

MR ENGISH CH P ENG.I SH  THANK YOU VERY MJCH, YOUR
HONOR.

BY MR ENG.I SH:

Q SO M HOLLON, YOU ARE CERTAINLY FAM LI AR WTH THE
UPPER M DWEST MARKETI NG AREA PUBLI CATI ON, CORRECT?

A I'MFAM LI AR WTH THE PUBLI CATI ON, THAT'S CORRECT.

Q AND FOR THE MONTH OF DECEMBER, ON THE SECOND PAGE, THE

1383

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME VII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MARKET ADM NI STRATOR, BOTTOM OF THE FI RST BOX, PUBLI SHED THE
STATI STI CAL UNI FORM PRI CE, CORRECT?

A YES

Q AND EVEN THOUGH THI' S PRODUCER PRI CE DI FFERENTI AL,
BECAUSE OF MULTI PLE COVPONENT PRI CI NG | N THE UPPER M DVEST,
THEY NONETHELESS, STILL FOR | NFORVATI ONAL PURPOSES, PUBLI SH
THESE AND THHS IS G VING FULL PRI CE, CORRECT?

A YES

Q AND THAT WAS $18.98, CORRECT?

A YES.

Q IF YA -- ARE YOU FAM LI AR WTH THE CALI FORNI A FORM
THAT | HAVE SHARED W TH YOU?

A. | HAVE SEEN I T BEFORE.

Q AND |F YOQU LOOKX AT THE DECEMBER OF 2012 FOR STATEW DE
BLEND, YOU WOULD FI ND $18. 65, CORRECT?

A YES

Q WHCHIS A 33 CENT DI FFERENCE BETWEEN THE SPECI FI C
UNI FORM PRI CE FOR UPPER M DWEST AND CALI FORNI A, CORRECT?

A CORRECT.

Q AND YET, YOQU HAVE A MAI LBOX PRI CE DI FFERENCE ON
TABLE 1A1 FOR W SCONSI N TO CALI FORNI A OF $4.27, CORRECT?

A, CORRECT.

Q SO OVER $3.90 OF YOUR DECEMBER MAI LBOX DI FFERENCE WAS
NOT DUE TO M Nl MUM REGULATED PRI CES, WAS I T, SIR?

A I"MNOT SURE THAT YQU CAN MAKE THAT STATEMENT. THE
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MAI LBOX PRI CE HAS M NIMUM  AS WELL AS LOCATION, AS VELL AS
PREM UM SO, AND HOW DI FFERENT PECPLE COWPUTE THEI R PRI CE TO
THEI R FARVMS WOULD HAVE A VARI ETY, BUT | WOULD AGREE W TH YOUR
ASSERTI ON THAT THE STATEW DE BLEND, WHI CH ' M NOT | NTI MATELY
W TH HOW THAT' S CALCULATED, |S RELATIVELY CLOSE | N THAT

PARTI CULAR MONTH TO THE ORDER 30 STATI STI CAL UNI FORM BLEND.
ONE OF THE REASONS WHY VWE WOULD USE MAI LBOX PRI CES TO TRY AND
CAPTURE ALL THE VALUES | N THE MARKETPLACE, PLUS THE M NI MUM

Q BUT AGAIN, WHEN YOU SAW $4.27, I T DIDN T SEND YQU
LOOKI NG TO SEE WHAT M GHT EXPLAI N THAT DI FFERENCE?

A. DI D NOT.

Q VELL, LET ME TRY SOVETHI NG DI FFERENT. EXH BI T 20, YQOU
HAVE PREPARED A COVPARI SON OF FEDERAL M LK ORDER CLASS |
ANNOUNCED PRI CES IN THE MARKETI NG AREA AND CSO FOR CALI FORNI A
STATE CLASS 1 PRI CES, 2000 TO JULY 2015, CORRECT?

A, CORRECT.

Q AND THOSE ARE TABLES 1B1 THROUGH 1B5, CORRECT?

A CORRECT.

Q OKAY. SO LET'S GO TO DECEMBER 2012 IN EXH BI T 20,

COOPERATI VE TABLE 14, 1B4, AND LOOK AT THE SAME MONTH, DECEMBER

2012, AND FOR | NSTANCE, YOU HAVE A DI FFERENCE TO SOUTHERN
CALI FORNI A FEDERAL ORDER I N COLUW | OF A NEGATI VE $1. 78,
CORRECT?

A CORRECT.

Q AND IN THE NORTHERN CALI FORNI A YOU HAVE A NEGATI VE
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$1.56, CORRECT? FOR COLUWN N, NORTHERN CALI FORNI A?
A. N WOULD BE AT THE $1.60 ZONE.

Q AND YQU HAVE A $1.56 DI FFERENCE?

A YES

Q OR THE $1.80 ZONE, YOU HAVE NEGATI VE $1.76, CORRECT?

A CORRECT.

Q THOSE ARE THE LARGEST DI FFERENCES IN TABLES 1B1 THROUGH
1B5?

A. | HAVEN T LOOKED TO SEE. THEY MAY WELL BE, | DO NOT
KNOW

Q WHEN YQU SAW A DI FFERENCE OF THAT SI ZE | N DECEMBER OF
2012, DD IT G VE YOU PAUSE AND GO LOCK TO SEE WHAT M GHT BE
CAUSI NG THAT?

A. | DI D NOT.

Q OKAY. LET'S NOWLOOK AT EXH BIT 32 FOR THE MONTH OF
DECEMBER AND COVPARE | T TO COCPERATI VES TABLE 1 (B) 4 FOR THE
MONTH OF DECEMBER 2012. AND YQU HAVE FOR SOQUTHERN CALI FORNI A
IN THE $1.80 ZONE. |'M SORRY, COLUW H. COLUW H YOU HAVE
$21.71 FOR THE CLASS 1 PRI CE FOR SOUTHERN CALI FORNI A, CORRECT?
COLUWN H?

A, REPEAT THAT? 21 WHAT DID YOQU SAY?

Q LOOKING CAN YOQU READ I T FOR ME, DECEMBER 2012, UNDER
COLUMN H WHICH IS THE CLASS 1 PRI CE FOR CALI FORNI A THAT YQU
HAVE SUBM TTED FOR DECEMBER 20127

A $21.71.
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Q WOULD YOU LOOK AT EXH BIT 32 FOR DECEMBER 2012, THE
SECOND COLUWN | S SOUTHERN CALI FORNI A CLASS 1. DO YQU SEE
$23. 357

A, | T APPEARS THERE IS A COPY ERROR THERE, SO THAT SHOULD
BE $23. 35 | NSTEAD OF $21. 71.

Q AND SIM LARLY, FOR NORTHERN CALI FORNI A, WHERE YOU HAVE
UNDER COLUWN K, $21.43, |IT SHOULD BE $23. 0872

A, CORRECT.

Q SO LET'S GO TO THE ONE BEFORE. | F IN FACT YOU HAD USED
$23.35 FOR THE MONTH OF DECEMBER 2012, RATHER THAN $21.71, THAT
Dl FFERENCE OF $1.64 FOR SOUTHERN CALI FORNI A WOULD HAVE
SI GNI FI CANTLY ALTERED YOUR CONCLUSI ON, CORRECT?

A, FOR TH S TABLE, YES.

Q LET'S LOOK AT THE MONTH OF NOVEMBER 2012 FOR SOUTHERN
CALI FORNI A, YOU USED, UNDER COLUWN H, $23.34, AND, | N FACT,
UNDER EXHI BI T 32 FOR NOVEMBER 2012, IT IS $23.44. CORRECT?

A, CORRECT. |T APPEARS THAT FOR SEVERAL MONTHS IN 2012
THE DOMLOADED DATA WAS | NCORRECT.

Q INFACT, IT IS INCORRECT FOR FEBRUARY 2012, MARCH 2012,
APRIL 2012, MAY 2012, JUNE 2012, JULY 2012, AUGJST 2012,
SEPTEMBER 2012, OCTOBER 2012, NOVEMBER 2012, DECEMBER 2012 AND
JANUARY 2013, CORRECT? YOU ARE WELCOME TO TAKE THE TIME TO
LOCK.

A YES.

Q AND LET'S LOOK AT JUNE 2013. WELL, SORRY, TH'S
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DOCUMENT DOESN' T HAVE I T, SO I'LL HAVE TO COME BACK TO THAT,
BECAUSE THAT' S EXH BI T 32 DOESN T HAVE THAT.

SO TABLE 1B4 FOR DECEMBER 2012, WOULD ALSO CARRY
THROUGH TO YOUR ANALYSI S DONE FOR TABLE 1B5, WHEN YOQU, FOR THE
LAST COLUMN, MOST RECENT COLUMN, WVENT FROM AUGUST 2012 TO THE
CURRENT AVERAGE, CORRECT?

A 1'"M SORRY, REPEAT?

Q THE ERROR THAT WE HAVE | DENTI FI ED FOR A NUMBER OF
MONTHS, BUT FOR PARTI CULARLY FOR DECEMBER OF 2012, IS GO NG TO
CARRY FORWARD | NTO YOUR AVERAGE AND MEDI AN CALCULATI ON ON
TABLE 1B5 FOR AUGUST 2012 TO THE CURRENT. DOES IT NOT?

A, CORRECT.

Q YQU ALSO THEN, FOR PURPOSES OF CLASS 1, COWPARED PRI CE
SURFACES FOR PHOEN X TO LA, SAN DI EGO, LA, SAN DI EGO, LAS
VEGAS; AND SACRAMENTO TO RENO, CORRECT?

A, CORRECT.

Q I'"MSORRY, WH CH TABLE WAS THAT ON, | APOLOG ZE?

A Cl1C

Q | JUST HAD W EXH BIT FOLDED OVER. ALL RIGHT. SO WHEN
A CALI FORNI A PLANT LOCATED I N SAN DI EGO, LOS ANGELES, SELLS
I NTO PHCENI X, THI' S PRI CE SURFACE COWPARI SON YOU HAVE DONE AS TO
THAT TRANSACTI ON WHEN THE SALE IS I NTO ARI ZONA, YOUR ANALYSI S
N TABLE 1C, THE FI RST BOX, DCESN T TAKE | NTO CONSI DERATI ON THE
| MPACTS OF 1000.76 (C) AND REGULATED PLANT | MPLI CATI ONS FOR
SUCH A PLANT SELLING | NTO ARI ZONA, DCES | T?
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A DCES NOIT.

Q IN COWARI SON, | T DOES TAKE | NTO CONSI DERATI ON THAT A
PHOENI X PLANT SELLS I NTO SAN DI EGO, LOS ANGELES, CORRECT?

A YES

Q OKAY. NOW LET'S TURN --

A VELL, ON YOUR FI RST QUESTI ON, THAT COULD ASSUME THAT
THAT PLANT WAS FORCED TO BE REGULATED IN THE 76 PROVI SI ONS
APPLY.

Q VELL, UNDER WHAT Cl RCUMSTANCES CQOULD A LOS ANGELES, SAN
DI EGO PLANT SELL I NTO AR ZONA AND NOT BE SUBJECT TO 767

A, YOU ARE CORRECT.

Q THE ANSWER | S UNDER ALL CI RCUMSTANCES, CORRECT?

A, CORRECT.

Q THANK YOQU. SO NOW LET'S TURN TO YOUR SECOND BOX. THE
FEDERAL ORDER DI FFERENCE OF BETWEEN LOS ANGELES, SAN DI EGO AND
LAS VEGAS. AND YOUR BOX, THI' S ENTI RE ANALYSI S RUNS FROM
JANUARY 2000 THROUGH THE PRESENT TI ME, CORRECT?

A CORRECT.

Q NOW AS OF JANUARY 2000, WHI LE THERE WAS A FEDERAL
ORDER PRI CE APPLI CABLE TO LAS VEGAS, ISN T I T THE CASE THAT
BECAUSE OF THE CONGRESSI ONAL ENACTMENT, PLANTS LOCATED I N LAS
VEGAS, PRODUCING M LK I'N LAS VEGAS, | N A FEDERAL ORDER
TERRI TORY WHI CH | NCLUDED LAS VEGAS, WERE NOT' SUBJECT TO
REGULATI ON AT ALL?

A IT'S MY UNDERSTANDI NG THAT | F A PLANT LOCATED I N LAS
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VEGAS WERE TO MEET THE PLANT REQUI REMENTS, THEY WOULD BECOME
REGULATED. | F THEY -- |IF THEY HAD THE, THEY MET THE FI RST
REQUI REMENT BEI NG A DI STRI BUTI NG PLANT, THE SECOND REQUI REMENT,
DI STRIBUTI ON I N A ROUTE AREA, THEY WOULD BE REGULATED I N THE
APPRCPRI ATE FEDERAL ORDER

Q NOW IN 2000, I'T'S TRUE THAT LAS VEGAS WAS PART OF THE
MARKET AREA, CORRECT?

A NO  PART OF WHAT MARKETI NG AREA?

Q THE ARIZONA, LAS VEGAS MARKETI NG AREA, WH CH WAS NAMED,
WASN' T I T CALLED THE ARI ZONA, LAS VEGAS MARKETI NG AREA AFTER
FEDERAL ORDER REFORMW?

A UH+HUH ITWAS, | DON T REMEMBER THE GEOGRAPHY.

Q THE TITLE DOESN T -- ARIZONA, LAS VEGAS DOESN T TELL
YOU ABOUT THE GEOCGRAPHY?

A, THERE'S MORE OF NEVADA THAN JUST LAS VEGAS.

Q BUT YOQU AGREE I T | S CALLED ARI ZONA, LAS VEGAS? LI KELY
THAT LAS VEGAS WAS | N THE MARKETI NG AREA?

A CORRECT.

Q NOW I F A PLANT WAS LOCATED | N LAS VEGAS, AND UNDER
NORVAL FEDERAL ORDER RULES, AND HAD SUFFI CI ENT FLU D M LK
PRODUCT SO | T WOULD OTHERW SE MEET THE FLU D PLANT DEFI NI TI ON,
AND HAD 80 PERCENT OF I TS ROUTE DI STRI BUTI ON | N LAS VEGAS,
UNDER NORMAL FEDERAL RULES | T WOULD BECOVE A 7A OR DSL 7B
PLANT, CORRECT?

A, CORRECT.
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Q NOW DO YOU KNOW AND FOR PURPGSES OF THI S ANALYSI S,
YOU KNOW WHETHER CR NOT THAT ACTUALLY WAS THE RULE AS OF
JANUARY OF 20007

A | DON T KNOW

Q SO I N PREPARI NG THE BOX THAT | S COLUWN 2 FROM JANUARY
OF 2000 TO THE PRESENT I'N TABLE 1C1, ETCETERA, YQOU DI D NOT
CONSI DER THE FOLLOWN NG PROVI SI ON, THAT WAS UNTIL THE M LK
REGULATORY EQUITY ACT, PART OF THE STATUTE? THE PRICE OF M LK
PAI D BY A HANDLER AT A PLANT OPERATI NG | N CLARK COUNTY NEVADA,
SHALL NOT BE SUBJECT TO ANY ORDER | SSUED UNDER THI S SECTI ON.

A. | DI D NOT CONSI DER THAT.

Q AND ONCE THE M LK REGULATORY EQUI TY ACT WAS ADOPTED, AT
THAT TIME, LAS VEGAS WAS REMOVED FROM THE MARKETI NG AREA
ENTI RELY, AS NO PART OF NEVADA MAY BE PART OF A MARKI NG ORDER,
CORRECT?

A. | DON T REMEMBER THE EXACT LANGUAGE, BUT THERE WAS, |
DO REMEMBER THAT THERE WAS SPECI AL EXEMPTI ONS FOR CLARK COUNTY.

Q SO READI NG FROM THE STATUTE, WHAT WAS REMOVED FROM THE
STATUTE THAT WAS | NSERTED I N 1999 THAT | JUST READ YQU, WAS
REPLACED W TH THE FOLLOW NG LANGUAGE: "IN THE CASE OF M LK AND
I TS PRODUCTS, NO COUNTY OR OTHER PCOLITI CAL SUBDI VI SI ON OF THE
STATE OF NEVADA, SHALL BE WTHI N THE MARKETI NG AREA DEFI NI TI ON
OF ANY ORDER | SSUED UNDER THI' S SECTI ON. "

DCES THAT TELL YOU THAT A PLANT LOCATED IN LAS VEGAS,
UNLESS | T MEETS THE ROUTE DI STRI BUTI ON BY SELLI NG SUFFI Cl ENT
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M LK I N AR ZONA, OR | N ANOTHER MARKETI NG AREA, WLL NOT BE
FULLY REGULATED?

A. SO A PLANT, UNLESS, YOU SAID, UNLESS I T MEETS THE
CRITER A --

Q |I'MDO NG A CAPTI ON.

A SOIF IT MET THAT CRITERIA, | T WOULD BE REGULATED I N
THE ORDER, AND | N THE ORDER WHERE | T MET THE CRI TERI A?

Q YES.

A YES.

Q BUT, IN FACT, |F YOU LOOK AT USDA STATI STICS, THERE IS
NO SUCH PLANT SI NCE THE ADOPTI ON OF MREA THAT' S LOCATED I N
NEVADA, THAT W LL BECOVE FULLY REGULATED BY ANY ORDER CORRECT?

A NOT YET. BUT | THNK IF ONE MET THOSE CRITERIA IT
WOULD BE, AND PRI Cl NG MECHANI SMS WOULD TAKE PLACE.

Q SO NOW YOU HAVE NONETHELESS DONE AN ANALYSI'S OF A
FEDERAL ORDER PRI CE APPLI CABLE TO LAS VEGAS AND A FEDERAL ORDER
PRI CE | N LGS ANGELES AND SAN DI EGO, EVEN THOUGH FROM 2000 ON,
NO PLANT LOCATED | N LAS VEGAS WOULD BE SUBJECT TO THAT PRI CE
SERVI CE, CORRECT?

A.  CORRECT.

Q AND TO COVPLETE THE Pl CTURE, BEFORE THE M LK REGULATCRY
EQUI TY ACT WAS PASSED, | RONICALLY, THE PROVI S| ON THAT WAS LATER
REMOVED, APPLIED TO PLANTS LOCATED | N CLARK COUNTY ONLY, SO
THAT | F CALI FORNI A PLANTS | N LOS ANGELES, SAN DI EGO, SOLD | NTO
THE LAS VEGAS, THEY GOT THE PRI VI LEGE OF BEI NG SUBJECT TO 76C,
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CORRECT?

A. | DO NOT KNOW

Q YOU DON T KNOW BUT AFTER THE ADOPTI ON OF THE M LK
REGULATORY ACT | N 2008, SORRY 2006, EVEN THAT VENT AWAY AND SO
THERE 1S NO -- THERE' S PRESENTLY NO FEDERAL RELATI ONSHI P I N
PRI CI NG THAT 1S APPLI CABLE TO ANY PLANTS, UNLESS THEY ARE A
PLANT THAT SELLS | NTO LAS VEGAS FROM A FEDERAL ORDER, CORRECT?

A. ORIF A PLANT IN LAS VEGAS WERE TO GET REGULATED UNDER
FEDERAL ORDER, AND | F THERE WERE FEDERAL ORDERS | N CALI FORNI A
| T WOULD GET REGULATED. AND | F THOSE WERE THE CASES, THEN
THESE PRI CE DI FFERENCES WOULD BE | N PLACE AND TH' S DI FFERENCE
WOULD BE CORRECT.

Q BUT TODAY --

A.  BUT TODAY.

Q THE ENTI RE PRI CE DI FFERENCE YOU DI SCUSSED HAS NO
RELEVANCE. THERE' S NOBCDY SUBJECTED TO THAT PRI CE SURFACE
TODAY?

A.  THERE MAY NOT BE ANYONE SUBJECTED TO THAT PRI CE SURFACE
TODAY, BUT AGAIN, THE SECRETARY |'S REQUI RED TO BE FORWARD
LOOKI NG | N MAKI NG THEI R DELI BERATI ONS.

Q EXCEPT WHEN | T COMES TO PRI CE SURFACES AND DATA FOUND
IN ' 98, THEY ARE NOT SUPPOSED TO BE FORWARD LOOKI NG FOR THAT,
ARE THEY?

A. NO, YOU ARE WRONG, MR ENGLISH. THE RECORD CLEARLY
SAYS THAT THE SECRETARY CONSI DERED ALL OF THOSE DI FFERENCES,
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CONSI DERED THE | NFORVATI ON THAT YQU PO NTED QUT, OR ATTEMPTED
TO PO NT QUT IN THE STEPHENSON STUDY, AND I N THEI R DELI BERATI ON
THEY SAID THAT WE' RE GO NG TO HAVE A NATI ONAL PRI CE SURFACE FOR
THOSE, AND THAT'S GO NG TO BE OUR TOP CRITERIA. AND THAT' S THE
WAY THEY ESTABLI SHED THE CLASS I, 111, AND IV PRICES TO BE
NATI ONAL AND UNI FORM

Q WTHQUT CALI FORNI A BEI NG PART OF THE ORDER AT THE TI ME?

A AT THE TI Mg, CALI FORNI A CHOSE TO BE QUTSI DE THE ORDER
THEY HAD THEI R OPPORTUNI TY, AND THERE WAS -- THEY PARTI Cl PATED
IN THE DEBATE, PROVI DED DATA AND DETAI L, AND WERE GRANTED AN
EXTENDED PERI CD OF TI ME, AND CHOSE AT THE TI ME NOT TO PETI TI ON.

Q BUT THEY WEREN T PART OF I T IN 2002 AND 2006 AND 2007,
VWHEN THE DEPARTMENT CONSI DERED CHANGES TO THE MAKE ALLOWANCES,
VERE THEY?

A, THEY WERE NOT IN THE ORDER SYSTEM  THEI R DATA WAS
NCLUDED IN THI'S PRICING BUT THEY WERE NOT REGULATED BY THE
ORDER SYSTEM

Q SO LET'S NOW TURN FROM THE SECOND COLUWN THAT DCESN T
ACTUALLY APPLY TO ANY FACI LI TITES FROM 2000 TO TODAY - -

A, BUT WOULD APPLY | F THERE WAS A CALI FORNI A CRDER I N THE
FUTURE. LET'S JUST KEEP THE RECORD CLEAR

Q | UNDERSTAND. BUT YOU HAVE TALKED ABOUT DI SORDERLY
MARKETI NG CONDI TI ONS AS THEY EXI ST, AND COLUWN 2 DOESN T
ACTUALLY CREATE ANY CONDI TI ON WHATSOEVER, BECAUSE | T DOESN T
APPLY TO ANY PRESENT FACILITY, DOES | T?
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A, THAT WOULD BE TRUE.

Q THANK YOQU. SO LET'S TURN TO THE THIRD COLUMN, WHICH I S
YOUR ANALYSI S OF RENO, SACRAMENTO.  WHEN WAS THE LAST TI ME RENO
WAS PORT OF A FEDERAL M LK MARKETI NG ORDER?

A | DON'T KNOW

Q DO YOU KNOW AT LEAST THAT I T HAS NOT BEEN PART CF A
FEDERAL M LK MARKETI NG ORDER SI NCE AT LEAST 19757?

A | DON T KNOW

Q DO YOU KNOW AT LEAST THAT I T WAS NOT PART OF A FEDERAL
M LK MARKETI NG ORDER AFTER FEDERAL ORDER REFORM I N FEBRUARY OF
20007

A. | DO NOT.

Q AND THERE IS A PLANT LOCATED IN RENO, A FLU D M LK
MARKET, LOCATED I N RENO, LEAVI NG ASI DE YOUR PLANT I N FALLON,
THERE IS A FLU D M LK PLANT LOCATED I N RENO, CORRECT?

A, CORRECT.

Q AND TO THE EXTENT THAT PLANT SELLS INTO CALIFCRNIA, | T
'S NOT SUBJECT TO, UNLESS IT IS MET -- FIRST OF ALL, DO 