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MONDAY, SEPTEMBER 28, 2015, 9:03 A M
CLOVI S, CALI FORNI A

PROCEEDI NGS

JUDGE CLI FTON: We're back on record. It is
Sept enmber 28, 2015. It's a Monday. It's 9:03 in the
nmorning. We're in Covis, California. M nane is Jil
Adifton. I'mthe United States Adm ni strative Law Judge
who is assigned to this hearing to take in evidence.
There are two kinds of evidence, testinony and exhibits.
W' ve al ready made good progress.

Last week we had four days of work, and we
heard USDA enpl oyees' testinony, there were six of
t hose, and then we began with the first witness for the
proponents of Proposal Nunmber 1. W also | ast week took
openi ng statenents, and one of the things we'll do today
IS resunme that process for opening statenment for the
| ast two proposals.

|"d Iike, before we go any further, to take
appearances of those who are participating. 1'd like to
begin, please, wth those representatives of the United
States Departnment of Agriculture. | amone of those,
and 1'd like the others nowto line up at the podiumto

i ntroduce thenselves and spell their nane. W're in the
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new week here. | assune there are peopl e perhaps
listening in on the audio feed who were not
participating | ast week. So begin anew, if you wll.

M5. MAY: Good norning. Laurel May.
L-A-URE-L. MAY. |I'ma Marketing Specialist with
USDA Dairy Prograns.

MR RICHVOND: Good norning. WIIliam Ri chnond
also with USDA AMS. WI-L-L-1-A-M RI-CHMOND.
Thanks.

MR. CARMAN. Good norning. difford Carnan.
CARMA-N Assistant to the Deputy Adm nistrator,
Dai ry Prograns, USDA.

M5. FRISIUS: Good norning. Meredith Frisius.
ME-REDI-T-H FRI-SI1-US. And | ama Dairy
Products Marketing Specialist with the USDA Dairy
Progr ans.

MR. NI ERAN. Good norning. Jason Nieran.
J-A-SON NI-EERA-N |'mAssistant Market
Adm ni strator for Federal Order 5, and |I'mon detail
with AMS Dairy Prograns.

MR. SCHAEFER:. Henry Schaefer. HE-NRY.
SCHAEFER Agricultural Econom st for the Upper
M dwest Marketing Area, Federal Order 30, on detail to
AVS Dairy Prograns.

M5. BECKER: Good norning. Lauren Becker.
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L-A~AUREN BEGCKER USDA Ofice of the CGener
Counsel .

MR HLL: Good nmorning. |'mBrian HII.
B-R-1-A-N. HI-L-L. Attorney with the Ofice of th
General Counsel .

JUDGE CLIFTON: Now I'd Iike to have those

teans associ ated with proposals identify thensel ves.

al

e

MR, BESHORE: Marvin Beshore. MA-RV-1-N
B-E-SSHORE Atorney for the proponents of Proposal
Nunber 1, California Dairies, Land O Lakes, and Dairy
Farmers of Aneri ca.

MR, HOLLON: Elvin Hollon. E-L-V-1-N.
HOL-L-ON [|'mone of the proponents of Proposal 1,
and I"'m-- work for Dairy Farners of Anmerica.

MR, VWEGNER: Good norning. Thomas Wegner.
T-HOMA-S. Wgner, WE-GNE-R Wth Land O Lakes.

MR. SCHAD: CGood norning. Dennis Schad.
DE-NNI-S. SCGCHAD | wrk for Land O Lakes.

MR. ERBA: Good norning. FEric Erba. E-R1-C
E-RB-A I'mwth California Dairies, Inc.

MR. ENG.I SH: Good norning. M nane is Chip
English. GCGHI-P. E-NGL-1-SH And |I'mhere as
counsel for the Dairy Institute of California,
proponents of Proposal 2.

M5. VULIN. Good norning. M nane is Ashley
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Vulin. A-S-HL-EY. Last nane is V, as in Victor,

U L-1-N. | amalso counsel for the Dairy Institute of
Cal i forni a.

MR SCH EK: Good norning. WIIliam Schi ek.
SCGCHI-E-K Economist with the Dairy Institute of
Cal i forni a.

M5. KALDOR: Good norning. Rachel Kal dor.
RA-CHEL KAL-DOR Executive Director of Dairy
Institute of California.

MR. TAYLOR: Good norning. Sue Tayl or,
standard spell -- standard spelling. Leprino Foods.
L-E-P-R-I1-NO Vice-president of Dairy Policy and
Procurenent .

MR, BLAUFUSS:. Good norning. |'m Rob
Bl aufuss. Blaufuss is B-L-A-U-F-US-S. |I'mwth the
Dean Foods Conpany.

MR DEJONG Janes Dejong. J-A-ME-S.
DE-J-ONG Dairy Policy/ Econom ¢ Anal yst for Hil mar
Cheese.

MR. VETNE: |'m John Vetne. V-E-T-N-E.
Representative for H | mar cheese.

M5. HANCOCK: Good norning. |'m Nicole
Hancock representing the California Producer Handl er
Association. HANCOCK

MR. LEE: Victor Lee. V-I-CGT-OR Last nane
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L-A-1. General Counsel with Producer Dairy Foods, one
of the nenbers of California Producer Handl er
Associ ati on.

M5. HANCOCK: And N col e Hancock, Stoel Rives
representing Ponderosa Dairy as well.

JUDGE CLIFTON: Now I'd Iike those who are
here who expect to participate but may not be a part of
a teamrepresenting a particular proposal to cone from
and identify yourself.

M5. REED: Good norning. Kristine Reed.
K-R1-ST-1-NNE. RE-ED  Counsel for Select MIk
Pr oducers.

M5. ACMOODY: Andy AcMbody. A-GMOODY.
Economi st with Western United Dairynen.

JUDGE CLIFTON: Are there any dairy farmers
here with us this norning? Wuld you cone forward and
identify yourself as well? Wl cone.

MR. MERTENS: George Mertens. | ship to DFA
' m chai rman of the Western Area Counsel of DFA and |
dairy in Sonoma, California.

JUDGE CLI FTON: Thank you. And would you
spell both your first and | ast nane?

MR. MERTENS: Oh. GCeorge, GE-ORGE
Mertens, ME-R T-E-N-S.

JUDGE CLIFTON: And do you anticipate
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guesti oni ng wi tnesses perhaps?

MR. MERTENS:. Per haps.

JUDGE CLIFTON: Al right. And the way we do
that is | open the floor to questions when a w tness has
conpl eted testinony. Very often the first people to
guestion are those who have propose -- proposals on the
table, but they don't necessarily have to go first. But
anyone in the roomis welcone to stand and ask
guesti ons.

MR. MERTENS: Okay.

JUDGE CLI FTON: Do you anticipate al so
presenting a statenent?

MR. MERTENS: Yes. Tonorrow.

JUDGE CLI FTON: Good.

MR, MERTENS: |'mtold tonorrow.

JUDGE CLI FTON: Tonorrow? You'd like to do it
tomorrow? Geat. W want to work you in when it's
convenient for you, so you'll need to let us know. The
best person to let know that is Ms. Frisius, so if you
stay in touch with her. She has two very inportant
functions. One is hel ping make sure that every w tness
has an opportunity and to hel p us schedul e when that
will cone, and also, if you have a statenent that you
woul d li ke also to be entered as an exhibit, even if

you're reading fromit you can do that.
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MR. MERTENS: Okay.

JUDGE CLIFTON:  You go to her, not until it's
time for you to testify so we know what nunber yours
w ||l be given because we're just going in nunerical
order. W have 20 exhibits so far, but we don't know
how many we'll have by the tine you're testifying, so
you don't mark it ahead of tinme. But when you
coordinate with her, she'll tell you what nunber your
exhi bit would be. She won't be able to tell you that
until just before you testify.

She gets two copies, which are the record
copies. | get a copy so | can follow along. The court
reporter gets a copy. And then everyone here shoul d be
able to pick up a copy and see what it is you' re saying.
There's a copy machine in the back and you can nmake your
own copi es, no expense.

M5. FRISIUS: This is Meredith Frisius, and
just as a request, can we actually get three copies of
anyt hi ng, any exhibit, for our records? O -- so it
woul d be in total you would receive one, the court
reporter, and then three to ne?

JUDGE CLI FTON:  Sure.

M5. FRISIUS: Thank you.

JUDGE CLI FTON: Excell ent.

Do you have any questions so far?
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MR. MERTENS: No.

JUDGE CLI FTON: Wl cone.

MR. MERTENS:. Thank you.

JUDGE CLI FTON: Wl cone.

Is there anyone else who you'd like to
i ntroduce thenself at this tinme?

Al right. Let's talk about -- well, | have a
few prelimnary matters. Let ne begin with m ne.

The pages of this volunme of the transcript
will be in sequence to those of |ast week. The docket
nunber for this case is, in brackets, capital A capital
O, close brackets. That stands for Agreenents and
Orders. That's a hearing clerk designation. And then
t he docket nunber itself, docket nunber 15 hyphen 0071.
It's particularly inmportant to renenber that nunber when
you wll be filing things directly wwth the hearing
clerk after we've all left the hearing, |I'mthinking of
briefs and that sort of thing.

| would like to read ny fornmal statenment into
the record as | did in the first two days of the
hearing. |I'mdoing this again sinply because we're
begi nni ng a new week.

This public hearing is being held to consider
and take evidence on the proposed establishnment of a

Federal M Ik Marketing Order to regul ate the handling of
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mlk in California. The proposed marketing area would
incorporate the entire State of California.

USDA recei ved four proposals frominterested
parties, sonme that include certain mlk pricing and
pool i ng provisions not found in current Federal MIKk
Mar keting Orders. The proposals incorporate the sane
dairy product classification system used throughout the
Federal M Ik Marketing Order system Additional
features woul d recogni ze California quota prem um and
fluid mlk fortification val ues.

And as we know from| ast week, we've added a
particular alternate nethod with regard to whey,
WHE-Y, as part of the proposal

This hearing wll consider the four proposals
as contained in the Federal Register Hearing Notice
publ i shed on August 6th, 2015. And | add that that
proposal regarding whey is being considered as if it had
been published in the Federal Register Hearing Notice.

Now, I'd like to address prelimnary issues,
and I'd like the Agricultural Marketing Service to
pl ease go forward with their announcenents, again as if
we were here on the first day.

M5. MAY: Good norning. |'m Laurel May with
USDA. As you know, we are here to hear about a proposal

for a Federal MIk Marketing Order for the State of
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California. Anybody that would like to may testify at
this hearing. |If you would like to testify, as Judge
Cifton told us, you should contact Meredith Frisius,
and she will make sure that the judge knows that you
would like to testify.

In addition to the copies that were nentioned,
we've -- it would also be handy if you had a business
card that you could give to the court reporter so she
can keep track of you.

As we go through this hearing, USDA will be
aski ng questions sonetines, too, and we just want you to
know that our job is not to intimdate or to confuse,
but nerely to try to develop a full record, and so --
and we hope that you will feel confortable here and --
and be willing to participant. As well, the audience
may question a wtness that goes on the stand, and so if
you'd like to do that, cone up here to this m crophone
so the Judge can recogni ze you and allow you to do that.

W are broadcasting the -- this session of the
hearing live, and you can listen to that online at
tinyurl/ -- how -- dot comslash cam | khearing. W are
not recording this hearing -- this session, however.

The court reporter is recording and meking
official transcripts, which will be available

approximately two weeks after the end of each hearing
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week.

Exhi bits are nunbered in the order of
presentation. Copies of the exhibits are avail abl e over
here on the table, if you' d |like to take any of those.

And, finally, we have refreshnents in the back
of the roomthat you are welcone to help yoursel ves to.

And as Judge difton nentioned, we do have a
copier in the back that you can use if you need to nake
a m ni mum anount of copies.

At the end of Friday, we were listening to
M. Hollon on the stand; however, | think we're going to
begin today by hearing Ms. Hancock's openi ng statenent.

JUDGE CLI FTON: Thank you, M. My.

Does anyone el se fromthe Agricultura
Mar keti ng Service have any other prelimnary matters?

Then |'d ask if anyone else has prelimnary
matters.

Ms. Hancock, do you find this to be a good
tinme to begin with your opening statenent?

M5. HANCOCK: Yes, Your Honor. |'d be pleased
to go. And | thank everyone, again, for letting ne go a
little bit out of order.

JUDGE CLI FTON: Now, you're -- you're wel cone
to stand right there if you're confortable there. |If

you'd prefer to be seated, you nmy. Take your choi ce.
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M5. HANCOCK: Well, | listened to the othe

rs,

but I didn't get a chance to see them D d they stand

or sit?

JUDGE CLIFTON: They stood right where you
are.

M5. HANCOCK: Ckay. Well, we'll make it |
the sane then.

JUDGE CLIFTON: Al right.

M5. HANCOCK: Have the sane inpact.

Again, |'m Nicole Hancock. I'mgoing to b

this up into two segnents because | represent two
different parties in this Federal MIk Marketing Od
' mgoing to begin ny opening statenent with the
position of the California Producer Handl ers
Associ ation, who is the first client that | represen
this matter. The California Producer Handl ers
Associ ation is made up of four producer-handlers:
Producers Dairy, Hollandia, Rockview, and Foster Dai
which also is known as Crystal Creanery for their
branded m | k products.

These four producer-handlers are a little
untradi tional when you look at themin the context o
through the |l ens of a general Federal M|k Marketing
Order. Producer-handlers in Federal M|k Marketing

Orders have traditionally been snall er producer-hand
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produci ng under the three-mllion-pounds-a-nonth mark,
and these producer-handlers are different in California,
and they have a long history under the State order
systemin California.

They're -- they're vertically -- they're
vertically integrated just |ike the producer-handlers
under the Federal orders in other areas in that they
produce their own mlk, they process it, they brand it,
and they distribute it, but there really -- the changes
or the simlarities in the systens really stops there in
how t hey' re treated.

Each one of these producer-handl ers has been
i n business for nore than 50 years, and for the past 50
years, they've been part of the California' s Pooling
Act. That Pooling Act was originally enacted in 1967,
and it went into effect in 1969. And since 1969,

t hey' ve operated under their California quota exenptions
as a -- as a -- as a systemc and major part of their
busi ness operati ons.

And what that nmeans is only a portion of their
mlk quota is exenpt. They hold several different
| ayers of mlk processing rights under the California
guota system They have exenpt quota, they have regul ar
guota, and then they're al so assigned a base production

amount, just like all of the other producers in the
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system And then anything that they produce beyond that
is part of their overbase production.

Now, this differs markedly fromwhat -- how it
operates in other Federal order systens for the
producer - handl ers that have slow |ines that produces
|l ess than three mllion pounds a nonth in that those
smal | producer-handl ers enjoy an exenption only if they
produce under the three-mllion-pound mark and neet the
other criteria of their Federal orders.

In our situation, it's not an all-or-nothing
approach. There is a portion of their mlk that is
treated as exenpt quota, but then there's also a portion
of their mlk that's treated as regul ar quota, and then
there's a portion of their mlk that's treated under the
rest of the quota system for the base and overbase
cal cul ati ons.

Qur goal in this Federal M|k Mrketing O der
is that while there are parties in this -- and | think
both -- both of the major parties who have proposed
Federal order |anguage, the Cooperatives and the Dairy
Institute, they've both proposed quota | anguage, but our
goal in this is sinply to make sure that we're
preserving the exenpt quota treatnent along with the
preservation of the rest of the quota system so that not

only one aspect of the quota systemis preserved, but
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that all aspects of the quota systemare preserved in
its entirety, and that would include the treatnent for
t he exenpt quota as well.

In order for -- under the California State
order system in order for our producer-handlers to have
been able to preserve their exenption, they have nore
requi renents than what is normally seen under the
traditional Federal order systens. They have
restrictions on the ownership structures, neaning, yes,
they have to be vertically integrated just like all of
the other Federal order requirenments for maintaining the
pr oducer - handl er exenptions, but on top of that, they
have sone pretty severe restrictions on their structures
of their ownership.

It has to -- back when the State order system
was i nplenented in 1967, or enacted in 1967, that froze
in time what the ownership structure was. And then
it -- again, it was nodified |later, and so there were
sone ot her wi ndows that were | ooked at, but those famly
units that were in place at the tinme under that quota
system they had to be preserved.

They couldn't transfer the business outside of
their famly, they couldn't sell it to another entity,
and so these famlies that are operating the

pr oducer - handl ers under our system wunder the California
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order system the gquota systemthat operates under the
State order program they have to naintain their famly
| i neage. These are |egacy famly conpani es that have
been running these entities, and that's been required in
order to -- in order to preserve and mai ntain the exenpt
guota that they hold. |If for sonme reason they |ost or
transferred the business outside of that, that exenpt
quota was then converted into regular quota. But the
only way to maintain your exenpt quota treatnent was to
keep the business within the famly |ineage.

Now, we've heard already that that's a narked
difference fromhow t he Federal order producer-handlers
oper ate because in those systens, as long as you're
transferring the entirety of the -- of vertically
integrated entities, you can maintain those

pr oducer - handl er exenptions by neeting that sane

criteria.

In addition, they can't sell or transfer their
exenptions. They can't -- the exenption itself, while
it mght be an asset booked on their -- in their

accounting system that's not a transferable itemfor
them |If they transfer that quota, again, it would be
converted to regul ar quota.

Now, the quota exenptions that were originally

assigned in -- through the 1967 Act, or that went in

867

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

effect in 1969, those assignnments that were nade for the
exenpt quota were based on the historical nunmbers that

t hese producer-handl ers had manuf act ured, produced, and
distributed in their own system They were based on
their actual historical operations at the tine.

Now, through two subsequent anendnents, they
were allowed to purchase additional quota. They were
al l owed to purchase additional exenpt quota. These
busi ness, again, have invested alnbst $10 million in
order to acquire exenpt quota. Again, that is a marked
di fference from how exenpt producer-handlers acquire
their rights in the Federal order system There's no
pay-to-play option. Under our system our -- our
producer - handl ers have invested significant anmount of
suns in order to have the right to hold their exenpt
quota as part of their overall quota system

In -- in our request to preserve the
producer - handl ers exenpt quota, we're not at all asking
to expand the exenpt quota, we're not asking to expand
fromthe restrictions. Qur goal is sinply to preserve
the status quo of how the exenpt quota is treated under
the California systeminto any treatnent of the -- of
the quota systemin a future Federal order, if one is to
be enact ed.

And we believe that it's consistent with --
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with the del egation of duties to the USDA in eval uati ng
whet her a Federal order should be enacted here in
California. The 1996 FarmBill had | anguage that said
“"California shall have the right to reblend and

di stribute order receipts to recogni ze quota val ue."
Now, that didn't say just regular quota, it's to
recogni ze the entirety of the quota system which in our
view -- and we'll put on evidence to showthis --

i ncludes the entire quota system not just the regular
gquota but the entirety of -- of how the quota system
operates that woul d necessarily include the exenpt

quot a.

Under the 2000 Farm Bill with the extension of
the deadlines that allowed to evaluate the Federal order
in California, the Joint Explanatory Statenent of the
commttee of the conference reflected the intent of the
drafters, and again, they reiterated that sanme nessage,
that they believed that if California enters into a
Federal M Ik Marketing Order, that we should have the
ability to recognize the | ongstanding California quota
system Again, to ne it neans -- and we'll present
evidence to this effect -- the entirety of the
California system the quota system not just one aspect
of it.

And that quota system as we'll put on
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evi dence through our witnesses that will show you that
since it was originally enacted in 1967 through
subsequent anendnents in 1978 and 1994, and then even
t hrough sone additional attenpts to nodify the
California Act even further, throughout every one of
t hose events, the exenpt quota was part of the program
and one of the nain targets for a conprom se position in
enacting and anmendi ng the | egislation.

Oiginally, the -- the enact -- the Pooling
Act in California that was put in place, it was known as
the CGonzalves M Ik Pooling Act, we have the son of the
original |legislator who put in record or proposed the
bill initially, we have his son who still does work
at -- with -- with the legislative session here in
California. He'll testify about the |egislative
hi story, the treatnent for the exenpt quota, and how it
was al ways integrated into the program

You'll also hear testinony from our
producer - handl ers who w Il talk about how they invested
in their exenpt quota, how they received the exenpt
quota treatnent based on their historical production,
and how they've had to nake strategic business deci sions
all along the way in order to preserve and nmaintain
t hose exenpted quota prograns.

W' ve al so seen, and wll see nore of this
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that the economic inpact in preserving the exenpt quota
treat nent agai nst the baseline or against the -- against
the current situation is al nost zero, that there's no
addi ti onal economi c inpact to anyone if the exenpt quota
treatnment is preserved as conpared to the biggest |ine

t oday.

At the end of the day, | think our position is
sinple, and | hope that -- that we're able to have a --
a mnimal part in the rest of the hearing in that we
just want to preserve the status quo, and we want to
give the informati on that we think the USDA woul d be
assisted by in nmaking their evaluation and ultimte
determ nati on and recomendati on, but we think that
preservation of the entire quota system if you're going
to preserve any part of the quota system would be
appropri at e.

JUDGE CLIFTON: Ms. Hancock you nentioned the
Pooling Act. D d you say Gonsaga?

M5. HANCOCK: CGonzal ves.

JUDGE CLIFTON: On. Wuld you spell it?

M5. HANCOCK: G O N-S-A-L-V-E-Z.

JUDGE CLI FTON: Gonsal ves.

M5. HANCOCK: O S, it ends with an S.

GONS-AL-VE-S. | was doing it phonetically in ny
head. | was so worried about the Vin there that | --
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JUDGE CLI FTON: And so the nane of that act is
t he Gonzal ves Pooling Act?

M5. HANCOCK: It was referred to as the
Gonzal ves Pool i ng Act.

JUDGE CLIFTON: And in -- what date was that
passed?

M5. HANCOCK: It was originally enacted in
1967.

JUDGE CLI FTON: On, okay. Wen you said that
the quota systemwas a target in the anendnents, what
happened? It was a target?

M5. HANCOCK: There were chall enges that were
made to anend, or nodified, reduce, or elimnate
portions or aspects of it, and it was ultimately
preserved in the structure that was originally enacted
in 1967 that included regul ar quota, exenpt quota, base
and over base production.

JUDGE CLI FTON: Thank you.

Now, does that opening statenent suffice for
both of the proposals that you sponsored or only
Proposal Nunber 3?

M5. HANCOCK: That -- that was only for
Proposal Nunber 3 for the California Producer Handl ers
Association, and I'll have a separate opening for

Ponder osa Dairy.
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JUDGE CLIFTON: 1'd like to invite any
questions that anyone m ght have of Ms. Hancock with
regard to the opening statenent for Proposal Nunber 3.
There are none.

You may proceed, Ms. Hancock.

M5. HANCOCK: So I'd like to nove on now to
provi de an overview of our position for Ponderosa Dairy.
| represent Ponderosa Dairy which, is a Nevada producer,
that has historical sent alnost all of its mlk to
Rockvi ew Dairy, which is a plant in California.

Now, under the California Pooling Act, mlk
comng fromoutside of the state is not regulated in
that it doesn't participate in the pool. Qur proposal
is to all ow Rockview to elect to be partially regul ated
on that portion of the plant volunme that's from outside
the State of California. And we've seen sone of the
conparisons in sone of the discussions already when the

USDA presented evidence of their econom c anal ysis that

tal ked about the -- how the paynents would be structured
com ng out of plant -- or comng out of the pool.
So if -- in a normal Federal order system we

don't have the quota system you have one entire poo
bl end price that the paynents would conme out of. In our
situation with the -- as the proposals stand right now,

t he proposal would all ow Ponderosa Dairy to only receive
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t he non-quota plant bl end, which would be a reduced
amount of -- of -- of paynent as conpared to the total

pl ant bl end. W believe that that proposal would --
woul d not be fair for the out-of-state producers because
it's a doubl ed-edged sword for them They have the
inability to participate in the pool, but they also
receive a smaller blend price because it already renoves
t he quota paynents fromthat system Allowng a parti al
regul ation would allow themto protect their interests
on both sides of -- of the cal cul ations.

W believe that without allow ng the parti al
regulation, it would have a discrimnatory effect
simlar to what we heard fromDairy Institute for the
out - of -state producers. The out-of-state producers,
especially the ones that are in Southern Nevada, we'l]l
hear nore from they're in a sonewhat nore of a
di sadvant aged position in that they don't have the sane
al ternative opportunities for placenment of their mlKk
in -- in other |ocations.

So our position for Ponderosa would be to
preserve the California systemin a way now that wll --
in a Federal order systemthat alnpbst allow themto be
partially regulated and preserve the treatnent that they
recei ve under the state Pooling Act in this situation.

JUDGE CLIFTON: Is Ponderosa Dairy one of the
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producers |l ocated in Southern Nevada or are they in a

di fferent

Neveda.

Dai ry?

| ocati on i n Nevada?

M5. HANCOCK: They are |l ocated in Southern

JUDGE CLIFTON:  All right.

And so woul d you spell for us the Rockvi ew

M5. HANCOCK: Rockview is RO G K-V-1-E-W
JUDGE CLIFTON: And in what |ocation in

Californiais it? |If you know?

Downey.

nme.

Angel es?

M5. HANCOCK: They're in Downey. They're in

have to look to the Dairy Institute to tel

JUDGE CLI FTON: Downey, Downey, California --
M5. HANCOCK: Downey, California.
JUDGE CLIFTON: -- is that fairly near Los

MS. HANCOCK:  Yes.
JUDGE CLIFTON: Al right. Al right. So |

have it in ny head.

Does anyone have any questions for M. Hancock

wth regard to her opening statenent for Proposal Nunber

47?
M. Richnond. Ch, yes. I'mglad you're
nmovi ng that towards you. You notice we gave M. Hill a
875
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| ong handle on his --

MR. RICHMOND: A special one.

JUDGE CLIFTON: -- mcrophone, but if you keep
behavi ng the way you are, we won't have to for you.

MR RICHVOND: | appreciate that.

Thank you, Ms. Hancock. Just one clarifying
question. WIIliam R chnond, USDA

You said that your proposal would only apply
to Rockview Dairy. D d you nean that your proposal
woul d, in fact, apply to any handler having the ability
to elect partially regulated status for the out-of-state
mlk?

M5. HANCOCK: It -- it would, and | -- | -- |

don't renenber saying that, so it mght be that I

m sspoke.

MR RICHVOND:. Got it. Ckay.

M5. HANCOCK: But it's not unique to just
Rockvi ew.

MR. RICHVOND: Just wanted to clarify. |
appreciate it. That's all. Thank you.

M5. HANCOCK: Thank you.

JUDGE CLI FTON: Does anyone el se have any
guesti ons about the opening statenent? There are none.

Thank you, Ms. Hancock.

M5. HANCOCK: Thank you.
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JUDGE CLI FTON: Are there any other
prelimnary matters before Elvin Hollon retakes the
W t ness stand?

| -- | should have said, and | forgot, at the
begi nning, that anyone in this roomis welcone to record
t he proceedings for your own use. Well, not just your

own use, for the use of you and anybody that you care to

share it with. |It's not the official record, but it may
assist you in preparing for what you'll do next in the
hearing, so you're welconed to do that. | ask that it

be unobtrusive, and | prefer that you record just the
audi o, not video. But you're -- you're welcone to do
that with whatever recordi ng devices you m ght have.

Al right. Good. Then let's have M. Holl on
come back to the w tness stand.

M. Hollon, you remain sworn. | would Iike
for you, again, to state and spell your nane.

THE WTNESS: E-L-V-I-N HOL-L-ON.

JUDGE CLI FTON: Thank you.

M. Beshore, you may proceed.

MR. BESHORE: Thank you, Your Honor.

DI RECT EXAM NATI ON
BY MR BESHORE:
Q And good norning, M. Hollon.

In your direct testinmony on -- on Friday, you
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descri bed for us your educational and -- and enpl oynent
background, basically indicating by whom you had been
enpl oyed, what years, and in what capacity. Nowl'd

i ke you to further describe for us for the record
what's involved in your -- in your day-to-day activities
in your capacity with Dairy Farners of America, and for
the nost, let's just focus on -- on the years that

you' ve been enployed by -- by Dairy Farmers of Anerica,
which is since its formation in what year?

A 1998.

Q 1998. kay. And during those, what,
approaching 17 years, have you been enpl oyed at the
nati onal headquarters of Dairy Farners of Anmerica?

A Yes, | have.

Q kay. And have you had a role, you know, in
the -- in the corporate staff at -- at national
headquarters?

A I'"'ma part of the corporate staff, yes.

Q And does that give you a relationship with al
of the regions and counsels as they're known w thin
Dairy Farnmers of American with respect to their -- their
mar keting activities?

A That's correct. | routinely and regularly
talk to nmenbers of those staffs in all of the offices

across the country about day-to-day marketing
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activities, week-to-week, seasonal activities, pricing
chal l enges. That's a regul ar occurrence.

Q Ckay. Now, let's describe that, the scope of
Dairy Farmers of America's activities geographically and
internms of it Federal orders so that we have a, you
know, full understanding of the -- the scope of your
responsibilities and interactions.

A DFA nmenbers are located in nearly every state,
I think it's 48 out of the 50 states. W operate
whol | y-owned 33 plants, and jointly manufacture or
operate with quite a few other entities around the
country. The day-to-day operating areas, Northeast part
of the country, the Southeast, the Lake states,

Sout hwest, the Central area of DFA stretches from

Okl ahoma to Canada, the Mountain area is fromthe
Pacific Northwest over to Col orado, and the Western area
where we are today, marketing activities in Nevada and
Cal i forni a.

Q On whi ch Federal orders does Dairy Farners of
America market, market m|l k?

A We have m | k nmarketed and pooled in every
order except the Arizona order.

Q And has that generally been the case since
Federal Order Reformwent in and the nunber of orders

was reduced to ten or 1172
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A That is true.

Q Now, with that period of tinme, that scope of
responsibility, have you been required to becone
famliar with marketing conditions, mlk marketing
conditions in all of the regions of Dairy Farners of
America's operations?

A That would be true. | spend tine each week
talking with mlk nmarketing staff, with plant operating
staff, not -- not necessarily on costs or conmponents or,
you know, the intricacies of what they make, although
I|'"'mgenerally famliar with what they nake, but with the

mar keting and supply of mlk to their plants to our

cust omer neke up, whether that be a Cdass I, II, |11, or
|V operation. | discuss with thempricing. Activities
as -- as those are handled primarily at the |ocal |evel.

And certainly we review narketing and bal anci ng supply
and demand conditions weekly with all of those
operational areas, including the Western area here in
Cal i forni a.

Q And has that -- that weekly invol venent with
the marketing conditions in all of those areas of Dairy
Farmers of Anerica's operations including California,
for how | ong have -- has that been a part of your
everyday job responsibilities?

A That was one of the very first things | did in
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1998 when we started, so it's been every week since
t hen.

Q Ckay. Let's -- let's turn, then, to Exhibit
20 in the Tables 1. A through 1. K, which you referred to
in your -- in your statenment, but I'd like to just
review themw th you now and di scuss thema bit further.

JUDGE CLIFTON: M. Beshore, pause just a
nonent .

If there's anyone who wants to obtain a copy
of Exhibit 20 and Exhibit 19, please go to the table and
get those.

MR. BESHORE: W ran out of copies on Friday,
and we may have a limted nunber avail able this norning
hopeful | y.

JUDGE CLIFTON: Let -- let's take just a
mnute. |In fact, let's take a five-m nute stretch break
whi | e people get those copies. That's inportant trying
to follow the testinony here. Five-mnutes stretch
br eak.

(Wher eupon a break was taken.)

JUDGE CLI FTON: We're back on record. It's
9: 52.

M . Beshore.

MR. BESHORE: Thank you, Your Honor.

Q Marvi n Beshore.
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Ckay. M. Hollon, let's turn to Cooperatives
Table 1. A first table in Exhibit 20. Did you prepare
t hat ?
A | did.
Q Coul d you, before we get into the details of
the preparation, just describe it and its purpose?
A The Table 1.A is a conpilation of USDA Mi |l box
MIk Prices for certain markets, the California market,
the Wsconsin, Mnnesota, Illinois, and Northwest States
mar kets. Those markets are defined by USDA in the Dairy
Mar ket News, and the Mailbox MIk Prices, they are
published. As noted in Dairy Market News, those are
at-test all-in prices, so in order to get sonme type of
reasonabl e standardi zed conpari son, those prices were
adj usted down to the Federal order standard of 3.5
butterfat, 2.9915 protein, and 5.6935 other solids, and
the standard cal culation of if there was nore of the
conponent, you adjusted it down to 3.5, if there was
| ess of a conponent, you adjusted it up to the 3.5
| evel .
Q And did you personally nake those adj ustnents?
| did.
So that the nunbers that show on -- in each
nmonth for each of the areas, they're not -- they're

different than the nunbers -- may be different than the

882

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

nunmbers published in the USDA Mail box MIk Price?

A They woul d be different than the nunbers
publ i shed. They started out as the nunbers published
and then adjusted to a standardi zed basis for a -- a
fair and equal conparison of their |evel.

Q Is it your -- was it your judgnent in your
testinony that for the best possible conparison, those
nunbers shoul d be standardi zed in the nmanner that you
have standardi zed thenf

A Yes. It would -- it would be hard to draw a

conclusion if you knew that they weren't at the sane

test |evel.
Q Now, you've |abeled the different series as --
the exhibits, I'msorry, indicates they are markets. In

fact, these are not marketing order areas represented by
t hese nail box price series, correct?

A That is correct. The -- again, the Dairy
Mar ket News footnotes describe if there's another
description, the California data is representative of
California, and --

Q O farnms in California?

A O farns in California, yes. And the w tness
on Monday or Tuesday indicated that the cal cul ations for
the California Milbox Price was done according to the

USDA net hodol ogy, so USDA will collect data on farns in
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W sconsin, Mnnesota, Illinois, and what they deemis
Nort hwest States, which would be the states of Oregon
and Washington. That data is collected fromwhat we
woul d term producer payroll tapes, so it has adequate

i nformati on about pricing, conponents, base prices, just
pricing information that's -- that's provided to the
Federal orders every nonth.

Q Ckay. So while the |abel -- while the exhibit
identifies these are markets, they're actually
geographi c areas of farm|l ocati ons?

A That woul d be accurate.

Q And the Northwest States takes it two states,
the others are the individual state involved?

A Correct.

Q kay. So what does the table show?

A The table shows that once -- again, once
standardi zed, that the -- the broad conclusion is that
prices, mailbox mlk prices in California are well bel ow
those in the selected states. Those states were
sel ect ed because they have sim | ar market conditions.
They are -- none -- none are exact. And it mght be
first easiest to describe a, you know, very obvious.

If you were to use Florida as an exanpl e,
Fl orida has no manufacturing, or |I'mnot aware of any

Class Il1l or Cass IV operations in the state of
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Florida, so to conpare that with a California situation
woul d be, you know, unreasonabl e.

But in Wsconsin, Mnnesota, Illinois, those
prices in those states are greatly influenced by
production of Class Ill and IVitens just like in
Cal i forni a.

In the Northwest States, those states are al so
greatly influenced by manufacturing prices. There are
high utilizations of Cass IIl and Cass |V, so we chose
those states as -- as areas that had reasonabl e mar ket
conpari sons.

There -- there were other areas that you m ght
consi der that had sone of the sanme utilizations. For
exanple, there is a mailbox mlk price published for New
Mexi co. However, in New Mexico, there's a couple of
mar ket conditions that are pretty different from
California, and the two chief ones would be that a
significant amount of the m |k produced in New Mexico is
mar ket ed | ong di stances away, so transportation costs
figure into that, as well as there's not adequate plant
capacity in New Mexico to market all of the mlk that's
produced there. And so a significant anount of tine,
there is mlk in New Mexico that's nmarketed out of the
area, so | felt |like that was an unreasonabl e conpari son

because that's not the situation in California.
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Q So in your judgnent on the basis of all your
experience with mlk marketing from Maine to California,
Fl orida, and throughout the country, you felt these were
t he nost conparable areas of mail box mlk prices
publ i shed to California?

A Correct.

Q And the conparison is -- is quite -- quite
negative in terns of relationship in terns of
California's prices versus those in these other
conparable areas in the country; is that correct?

A That would be true. Just as an exanple, if
you | ooked on Table 1. A 1, that would be the first page,
| ooked at the August conparison for the state of
California was $16.05, for Wsconsin the -- the
st andar di zed conpari son was $18.60. |If you ran your
finger down the Wsconsin line, or colum, until you got
to -- to the table belowit, and you saw a negative
$2. 55 per hundredwei ght, that woul d represent that
subtraction. And so if did you that type of cal cul ation
and conpari son on each page, that would represent those
di ff erences.

Q So is the table set up so that the bottom
segnent on each page is the subtraction or the
conpari son of the California price versus the respective

W sconsin, Mnnesota, Illinois, and Nort hwest States
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prices for each of the nonths depicted as well as the
average for the year?

A Yes.

Q Ckay. Anything else on Table 1. A?

A | would say that, you know, in -- in ny
opi nion, mailbox mlk prices give a broad conparison of
the market. That all-in price includes a nunber of
factors that are present in the marketplace to give,
again, a broad | ook of what -- what's able to be
returned to producers in those marketpl aces.

Q And therefore it's a -- it's a good price
conpari son to eval uate whether the markets are in
reasonabl e al i gnnment ?

A Yes.

Q Let's go then to Table 1.B.

JUDGE CLI FTON: Before you nobve, | just want a
little help fromM. Hollon. Wuld you turn,
M. Hollon, to Exhibit 19, page 7. Do you have that in
front of you?

THE WTNESS: |'mnot what it -- is that the
testi nony?

JUDGE CLI FTON:  Yes.

THE WTNESS: GCkay. | have it in front of ne.

JUDGE CLIFTON: Now, if I didn't wite very

fast in order to capture the adjustnents you nade, do
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you find themon this page?

THE WTNESS: That would be true in the mddle
phot ograph of this page. There is sone -- sone
description of those adjustnents and those standardi zed
values that | wote, that | spoke of, that the
adj ustnents were made to, so that is correct. That was
pretty good, you wote fast and | ooked it up.

JUDGE CLIFTON:  You are extrenely organi zed,
and it is extrenely hel pful.

| notice here also in this m ddl e paragraph
you -- you say that the 2015 data was what you had
avai l able prior to July 2015.

THE WTNESS: The sentence, "W neasured the
peri od August 2012 to the nobst recent data avail able,”
true, "prior to July 2015," and we included July 2015.

JUDGE CLIFTON: Al right. Very good.

THE WTNESS: | would say as you're preparing,
there's a lot of information to prepare, and sonetines
it gets difficult to remenber where you stopped at. |
suspect that there will be other cases where the nonths
will be back or forth a nonth or two.

JUDGE CLI FTON: Very good.

So in any event, all the data we have here so
far is prior to California's recent adjustnent?

THE WTNESS: Yes. There are probably sone
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tabl es that may show -- for exanple, Cass | prices are
announced i n advance of the nonth, and so we're already
in a scenari o where QOctober prices have been announced,
and Septenber prices may have been announced when | was
preparing sonmething, so | may have included that price,
but for any conparison purposes, | stopped with July
pri ces because the situation you referred to,
California' s nost recently hearing adjustnent is clearly
a -- defined as tenporary. It goes into effect August 1
of 2015, it expires July 31, 2016, and in order --
shoul d either or both parties want to do it again, it
woul d require a hearing again. In -- follow ng the
California process. So it is tenporary.

JUDGE CLI FTON: Thank you, M. Beshore.

MR. BESHORE: Thank you, Your Honor.
BY MR BESHORE:

Q Let's turn, then, to Cooperatives Table 1.B in
Exhibit 20, M. Hollon. Could you describe first
generally that exhibit and what it is intended it show?

A The data in Table 1.B is intended to show sone
type of conpari son between the Federal M|k NMarketing
Order Cass | price that woul d be announced inside the
proposed California marketing area, and the California
State order price as announced in their defined

mar keting areas. And this data runs from cal endar year
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2000 through July 2015, and it takes those announced
prices and makes a -- a subtraction or conparison to
det erm ne agai nst how they wth align.
So Colum A is the nonth in question. Columm

Bis the Federal Order Cass | nover that has -- goes by
a nunber of different nanes. Cass | nover is one nane,
class | base price is another term but all dass |
markets in the Federal order system start each nonth
with that particular price, and then they add a C ass |
differential to that price. There's a Cass |
differential located in -- or established for every
county in the United States.

Q Including Cali -- counties in the State of
Cal i fornia?

A I ncluding counties in the State of California.
So Colum B it was the announced Cl ass | nover for each
month. Colums C, D, E, F, and G would be that O ass |
nmover with the appropriate Federal M|k Marketing O der
differential added to it. So as an exanple, Colum G
woul d be Col unm B, $10.90, plus the $1.60 to get 12.50.

Q Ckay. So why don't you use -- why do you have
colums 2.10, $2, 1.80, 1.70, 1.60, C, D, E F, G?

A Those represent the Class | differenti al
assigned to certain counties by the Federal order

pricing grid. There's a map later in the table set that
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shows those counties and the pricing grids.

Q Ckay. So those are the actual Federal order
prices applicable, for instance, when a plant in
California has distribution into a Federal order area,
as described by M. Mykrantz or M. Schaefer or one or
the other or M. Wse, I'mnot sure, if a plant in the
State of California has distributionin -- into a
Federal order area, that's the Cass | value that is
used to determ ne whether they have an obligation to the
Federal order pool ?

A The -- the location values are attached to the
county and to the plant, so no matter where the plant
has distribution, if it's regulated in the order, that's
its's mlk price at that |ocation.

Q O partially regul ated?

A O partially regulated, that's the basis for
its mlk price.

Q Ckay. So these are -- these are actual
Federal order values in California for those areas?

A Yes.

Q Ckay. So you were up through Colum G Go on
fromthere.

A Col umm H woul d be the Southern California
State order Class | price for that particular nonth, so

in January of 2000, that would be $12.19. Colum I
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woul d represent the difference between the Federal order
announced price for counties that woul d be conparable to
the Southern California pricing zone. And in January of
2000, the California price conpared to the Federal order
price was a negative $.81, or the California price was
lower. Colum J would be a simlar conparison if the
pl ant were | ocated instead of the Federal order $2.10
zone, located in the $2 zone. And if you were to | ook
at the map, you will find county overl aps between those
two zones and the Southern California pricing zone.

The State order has a Class | price identified
as Southern California and Northern California, and
t hose prices are announced each nonth. And Colum K is
the dass |I price announced for Northern California.
And so in January of 2000, it would have been $11.92.

Colums L, M and N woul d be the correspondi ng
conpari sons between the Northern California prices and
the Southern -- and the Federal order prices in the
appropriate | ocati on areas.

Q And when -- when the nunber in Colum L, M N,

or Colum |, Colum J, when those nunbers are in
par ent heses or negative nunbers, does that represent
t hat Federal order price was that nunber of cents
hi gher, greater than the California State order price?

A. Yes, that would -- that would be true.
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Q kay.

A And the -- | -- | would point out that the
California prices are announced at a slightly different
solids-not-fat level, and so I did not take that into
account, but the -- the difference is two or three cents
per hundredwei ght of difference init. A later table in
testinony will have sone information with a statew de
conpari son of that difference, but they're not evident
in this table.

Q Ckay. Before we go further on Table 1.B, why
don't we just go back and | ook at the -- at the maps,
which are 1.D and 1. E because you've -- you' ve descri bed
and referred to the pricing zones, federal and state
within California. And tell us what 1.D is?

A Well, 1.D wuld be an overlay of the proposed
marking area in the State of California and with the
Federal Mk Marketing Order Class | differentials that
had been assigned to each county highlighted, so in
different colors. And then the heavy black |ines would
be the Southern and Northern California boundaries as
cl ose as we could draw them Sone of those boundaries
are less than a county line so we nay have m ssed a part
of the geography, but the -- it's close enough to be
accur at e.

Q Ckay. So there's one heavy black |ine that
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ends up going fromthe Eastern border of California just
directly east of Sacranento going south and w ndi ng
around to the Western border of California at a point
about hal fway between San Francisco and Los Angeles. |Is
that the dividing line for the -- the state pricing
zones?

A That is correct. So the Southern California
pricing zone would be to the south of that line, and the
Northern California pricing zone would apply to the
north of that |ine.

Q And these Federal zones were adopted in the
Federal order system and applicable with the Federal
Order Reform Order -- Federal Order Reform Decision and
Orders in January of 2000; is that correct?

A That's correct. They were -- they were
instituted at that point in tine as a part of the reform
process, and they nmade note of the fact that it would
provide for a coordi nated systemfor the first tinme of
all class mlk markets across the country, and did.

Q kay. So turn -- turn, then, to Map 1.E.

A Map 1.Eis the -- a nore clear delineation of
just the California pricing systemw th shades of bl ue,
dar ker blue outlining the Southern California marketing
area, slightly lighter, Northern California marketing

area, with sone, not all, but sonme principle cities
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| ocated i n each one.

And the reference on the bottomof this table
woul d define where in the California, | think it's the
Food and Ag Code that actual definitions, counties, and
set counties are. | can provide a copy of that
reference if needed.

Q Ckay. Thank you.

Let's go back to Table 1.B then, and -- since
we've -- you've explai ned each Columm and rel ated them
to the -- to the nmaps which show the applicabl e Federal
or -- Federal order prices and the applicable state

prices. Tell us what the five pages, then, of
Cooperatives Table 1.B shows and what you concl ude from

it.

A On Table 1.B.5 is a summary docunent.

Q The fifth page of the table?

A The fifth page of the table.

Q kay.

A And various tine periods are summari zed, so

for purposes of conparison, we chose the periods where
the whey factor in the State order had been adj usted,
know ng full well that that has little, if any, inpact
on the Class | price, but it nonetheless for the -- for
sone of the other classes has a significant inpact, so

t hose were the |l evels that we suggested for conparison.
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Those woul d be | ooking at Colum A, January of
2000 to Novenber of 2007, there's an average and a
medi an cal cul ati on. Decenber of 2007 to August of 2011.
August of 2011 -- no, Septenber of 2011 to July of 2012.
And August of 2012 to current, which would be through
July of 2015.

So, for exanple, Columm B woul d be averages
and nedi ans of Cass | novers for each of those four
respective periods.

Q Okay. Now, could you just be precise about
how you cal cul ated -- what you nmean by nmedi an and how
you cal cul ated that?

A A nedi an --

Q Is the average a sinple -- sinple average of
t he nonths involved, right?

A Average is sinple average of the nonths
involved. And nedian is a termthat's half of the
val ues are above adjust, half of the values are bel ow
And Excel did those cal cul ations.

Q And you instructed it to do it?

A | instructed it.

Q Yes.

A So Colum | would be an average for those four
periods of -- for the four periods of the Southern

California narket and the Federal order market at 2.10
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zone. And, for exanple, the average in the very first
measure, January 2000 to Novenber 2007, was a negative
$.23, so the -- the Federal order price would have been
$. 23 higher than the announced State order price, or in
the nost current period neasured, it would be $.37
hi gher, or the California price would have been $. 37
lower. Colum J is the sane type of cal culation, only
if the handl er plant would have been in the $2 zone.
Colums L, M N are sinply cal cul ati ons using the
Northern California price and specific to each of the
pricing zones.

So in a conparison for the in-state area,
again, looking to go if prices are uniformto al
handl ers, you can say that, no, prices are not uniform
to all handlers between the two systens. And so if
we're going to have a national pricing grid with uniform
prices to all handlers, this denonstrates that within
the state, there would be a m salignnent of those
prices.

Q Now, in your opinion and based on your

experi ence and i nvolvenent wwth m |k marketing
t hroughout the country, country in Cass |, and focusing
on Class | now, are these differences in prices -- this
m sal i gnnent of prices and these differences, are --

what significance do they have?
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A Vell, any tine you have transacti ons between
buyers and sellers, there's always question about the --
t he anpunt, and | would say w thout any hesitation that
any of these nunbers would cause a concern between a
Gl ass | buyer and those that we sell to and suppliers.
| would -- and that there -- that whether it's $.23 in
case of the first conparison or $.37 in the case of the
nost recent conparison, we would and routinely do get
guestions fromfolks that we sell mlk to about
differences in prices.

As we sitting here | ast week, in one of the
regions of the country where we have a large -- a |arge
presence market fluid mlk, there were sone rather
substantial adjustnments in premumprice |evel, not
regul ated m ni muns because we can't adjust those, but
adjustnents in premumprice |levels that were driven by
differences froma buyer saying soneone had offered them
mlk at a different price, and those prices were well
within these limts, and it resulted in several
suppliers and operators in a common marketing agency to
have to respond to that difference.

Q In the vernacular that is popular, are those
differences in Class | prices, do they represent a
di sorderly marketing condition between those plants?

A Yes, they woul d.
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Q Let's turn, then, to Table 1.C.

A Table 1. C does a simlar conparison at the
Class | level, but in this case, you know, | |ooked to
see how about if the two |ocations, one were in the
state and one was outside the state.

Q Way woul d you |l ook to that kind of conparison?

A Wel |, again, you have buyers and sellers, and
again you have a national grid of prices that has been
determ ned to be the reasonabl e base m ninum and so in
order to get that -- to get a conparison, | wanted to --
I want to show two conparisons -- the one, again, was in
area and one was out of area -- and | wanted to try to
conpare where there mght -- well, where there m ght be
a natural conpetition to see how those prices align.

And in doing so, | chose three areas, so on
this table, which the print is also tiny for ne to read,
but each of the boxes, |arge boxes represent three
di fferent marketing area conparisons. The first box
woul d be if the California processor was in the Los
Angel es or San Di ego nmarket and their natural conpetitor
m ght be a processor in the Phoeni x market.

The second group of boxes mght be if the Los
Angel es and San Di ego | ocated processor, its conpetitor
woul d be in the Las Vegas market.

And then the third box would be if the -- the
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| ocal handler, local -- local Cass 1 processor would be
in the Sacranento market and the out-of-area conpetitor
woul d be in the Reno narket.

So Columm Ois, again, the nonth in question.
Colum P is the Federal order differential |ocated in --
in the county of which the Phoeni x market, its major
county there. The Colum Q is the Federal order
| ocation differential for Southern California, which
woul d enconpass the nmajority of Los Angel es and San
Diego. And that difference is a negative $.25, or the
Federal order pricing grid would say a handler in
California might have a $.25 |l ower price than a handl er
in Phoenix. Colum S then tries to take and conpute the
Federal order price in Phoenix, and that's the
differential plus the nover that we referred to on the
earlier table. Colum T takes the California price and
from-- and Colum U is the conparison of the two.

And so if those prices were in alignnment at
the basic mninumlevel with the announced grid, you
woul d expect there to be a 25 -- negative $.25
di fference there, but that's not the -- the concl usion.
The difference is wi der than negative $.25.

Q And what -- what's the -- how nmuch wider is it
in January of 20007

A January of 2000, it's a negative $1.06.
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Q So that's an additional $.81?
$.81, correct.
Ckay.
JUDGE CLIFTON: | don't see January of 2000.
MR. BESHORE: That is the first line on Table
1.C 1.
JUDGE CLIFTON: Onh, okay.
MR, BESHORE: January.
JUDGE CLI FTON: Good. Thank you.
BY MR BESHORE:

Q Ckay. So in the second set of -- that second
bracket ed set which conpares, what, Las Vegas and points
in California?

A Los Angel es and San D ego.

Q Los Angeles. Okay. You did a simlar
conpari son?

A Col um X would say that that grid spread would
be a plus $.10.

Q Under the Federal order alignnent?

A Yes.

Q Ckay.

A And this colum is not |abeled, so it's the

colum that says Z mnus Y, so it mght be appropriate
to pencil in double A as a |abel for that colum in case

there are future questions.
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Q So the columm between -- so the col um
bet ween -- between Colum Z and Col um AB shoul d be
| abel ed AA?

A Correct.

Q Thank you.

A And the result of that calculation for January
of 2000, instead of being a plus $.10, it was a m nus
$.71.

Q kay.

A And the | ast box conparing Reno and
Sacr anment o, Col unm AD woul d suggest that the Federal
order grid spread would be zero, or they would have the
sane price, and the January of 2000 conparison there is
a negative $.68.

Q Ckay.

A That's in Colum AG

Q Ckay. So that conparison, then, was -- Is --
was run for the full array of nonths from January 2000
t hrough July 2015 on pages one through four of Table
1.C, is that correct?

A That is correct. Table 1.C.5 is then a
summary using the sanme periods that we have di scussed
for these market-to-market conparisons with an
in-state-of-California handl er and then out-of-state

handl er where there m ght be a natural conpetitive
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relationship. So Colum U is that conparison for the
Phoeni x/ Los Angel es/ San Di ego narkets, and instead of a
m nus $.25 rel ationship, that average for the first
period, $.48; second period, mnus 42; third period

m nus 49; final period, mnus 62. So the conpetitive
position of those two handl ers would not reflect the
national grid.

In the mddle -- in the mddle set of boxes,
conparing Las Vegas and Los Angel es and San D ego,
| ooki ng to what woul d be Col utmm doubl e A again, instead
of looking at -- for a positive $.10, you would see
mnus 13, mnus 7, mnus 14, mnus 27.

And in the third box in conparison, the Reno
and Sacranento area, expecting that the base |evel price
woul d be the sanme, again, mnus ten, mnus a nickel,

m nus 12, m nus 23.

Q So then taking the entire results of this
conparison in Table 1.C, what is your opinion with
respect to the appropriateness of the alignnent of these
prices and their orderliness for m |k marketing
pur poses?

A They are by math clearly not aligned, and in
nmeeting the definition of uniformprices to handlers
based on the national price service, they are out of

al i gnnment .
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Q And is that an orderly marking condition?

A That woul d not be an orderly narketing
condition. And, again, the -- the range of alignnments
woul d be well within -- or the range of m salignnents

woul d be well within the range of where as a supplier
woul d anticipate if that were the case, the buyer woul

ask questions about the differences.

Q In other words, it's in a range that nakes a

difference in -- in the Cass | marketpl ace?
A Yes, it's in a range that woul d nmake a

difference in a Cass | marketpl ace.

Q Ckay. We did -- we | ooked at the maps which

are 1.D and 1. E. Let's ook at the tine Table 1 -- 1.
JUDGE CLI FTON: Before you go there, | have

question, if | may.

Wth regard to your chosen period of tinme to

I
d

F.

a

cal cul ate the average and the nedian, was it attenpting

to use the nore recent data rather than covering the
years between 2000 and m ddl e of 20157?

THE W TNESS: The periods were chosen as --
t hey have nore inpact on the Cass IIl and 4B
conparison, and so | sinply kept themthe sane rather
t han having one table that woul d have these coupl e of
nont hs, and anot her table that m ght have this period,

and anot her table that would have that period. There
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wi || be enough questions about the periods w thout
having to say why they're different ones.

And so, as | said before, the -- the issues
wth the Cass IIl price are not necessarily bearing on
the dass |I price, the calculations nmuch the two
don't -- don't nove as nuch in | ockstep, but nonethel ess
there are differences, and they are differences that
woul d be questioned in the marketplace. They are

di fferences that buyers and sellers woul d be concerned

about .

JUDGE CLI FTON: Thank you.

THE WTNESS: And certainly all the data is on
the page. If you wanted to know the difference between

your birthday between your 29th year and your 30th year,
we could probably find it on the table.
JUDGE CLIFTON: Yes. And because you've given

us the data and we know how to cal cul ate the average and

medi an - -

THE W TNESS: Yes, na' am

JUDGE CLIFTON: -- we can do it for any period
we choose.

THE W TNESS: Correct.

JUDGE CLI FTON: Thank you.

MR. BESHORE: Thank you, Your Honor.
111
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BY MR BESHORE:

Q So Table 1.F.O0.

A Table 1.F is the conparison cal cul ations for
the Federal Order Class Il price and the California
State Order Class 2 and Cass 3 price. As has -- as
have been nentioned earlier, the California State O der
Class 2 and Cass 3, the products in that classification
are simlar, if not identical to the Federal Order O ass
Il products, so the goal here was to have sone
conpari son of those announced prices.

So Colum Ais, again, the nonth. Colum B is
the Federal Order Class Il price.

Q Now, | notice you're only -- there's only one
Federal order price on this table.

A That is correct. There is only one Federa
Order dass Il price announced each nonth applicable to
the entire county.

Q So that -- that Federal Order Class Il price
applies everywhere from-- fromcoast to coast in the
particul ar nonth indicated?

A Everywhere from coast to coast in the
particul ar nonth indi cated, yes.

Q Ckay. Thank you. Go on.

A Columms -- Columm Cis the Cass 2 price

announced by the State order for Southern California.
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And Colum D is the difference between the two. Col unm
Eis the Cass 2 price for Northern California. And
Colum F the difference between that and the Federal
order announced price. Columm Gis the weighted average
of the two, and it was not used in any of these

cal cul ations but will be used in a future cal cul ati on.
Colum Hand | are the Cass 3 prices as announced by
the State order. For a nunber of years, they did
announce separate price for Northern and Sout hern
California, but that is no |longer true, they now
announce the sanme price. Columm J is the difference
bet ween the Federal order announced price and the two
State order prices. And Colum K is the weighted
average of the Class 3 prices between Northern and
Southern California. And, again, not used in this
portion of the testinony but will be used | ater.

Q Now, the -- as opposed to the Cass | price
conpari sons, which were generally of one direction,
just -- just going and up and down eyebal ling these
conpari son colums, such as B, first conparison col um,
there seens to be a -- you know, an array, a sw ng of
val ues fromnegative to positive in this table; is
that -- that --

That's correct.

A
Q -- a correct observation and can you explain
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t hat ?

A There is quite a bit of variation in these
tabl es and these conparisons. As noted in the
testinony, the California State order calcul ations are
made and announced for two nonths at a tine, and so --
and the prices for -- that go into those product price
fornmulas are the prior two nonths. So the March and
April price would be announced sone tine in February,
but based on data in January and February. So you
would -- can get just the timng, first of all, two
nonths at a tinme. And, secondly, the lag in the data
can present sone quite -- quite a lot of swings in the
prices as evidenced by these tables.

Federal Order Class Il prices are announced
monthly, so | think one of the exanples that | used was
August and Septenber are traditionally nonths where mlk
supplies are tighter relative to market needs, but
the -- in the state system those prices are announced
using June and July data, which are nonths where mlk is
normally nore plentiful relative to need, and that can
cause these variations that you see. Plus the props of
the fornulas are not identical in nature.

Q kay. So did you, then, sumrarize this
conparison of Class Il prices, State order versus

Federal system on page five of Table 1.F?
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A Table 1. F.5 conpares for the periods that we
have previously discussed the average differences
between the two systens. And in Colum D, that would be
the State order and the Federal order using the Southern
California price.

Colum F, State order and the Federal order
using the Northern California price.

Colums J and K woul d be the differences --
I'"'msorry, Columm J would be the difference using the
Northern California price.

And runni ng your eyeball down Columm D, you
can see that in the averages, they are three out of four
periods well below, and the one period, Septenber of
2011 to July of 2012, the averages are higher. | do not
have an expl anation for the hi gher nunber.

Looking at the box belowin this particular
case, you can see the mninmuns and nmaxi muns, and there's
gquite a swing in sone of those tine periods. The
hi ghest difference is the negative $5.21 over the entire
2000 to 2015, and the highest difference in the other
direction was a plus $4. 30.

Q Can you just stop there a nonent? Let's talk
about that for a mnute. You're saying that during, you
know, the period from 2000 through July 2015, there was

a -- there was at | east one nonth when the Federal order
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price exceeded the California State order price by
$5.21?

A Ri ght. Correct.

Q And there was at | east one ot her nonth whe
the State order price exceeded the Federal price by
$4. 307

A No, that went the other way, the Federal o
price exceeded the California price by $4.30. | thi
that's what that says.

Q Ckay. So the minimum-- mnus 5.21 on the
m ni mum neans whi ch one i s higher?

A Just a second. If there's a negative
nunber -- $4.30 woul d be an exanple from January of
2015, so backing up a table, | see that the Federal
Order Cass Il price was $16.18, and the State order
price was $20. 48.

Ckay. State order was higher that nonth?

That nonth, correct.

O > O

kay.

A And the mnus 5.21 was in July of 2007, an
t he Federal order price that nonth was $21.40, and t
California price was $16. 19.

Q Ckay. So in -- in the -- in the bottom he
of Table 1.F. 5, the Colums B and C, those -- those

nunbers are not directly conparable to the Colum D
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conpari son?

A No, they're not.

Q They're like --

A No.

Q -- the mnimumor maxi mum price for the
Federal order price over California price during that
peri od?

A Correct.

Q kay. Okay. So -- so ny question is when
you -- when you've got two prices -- by the way, can
Cl ass 2 handl ers, processors, packagers, nmanufacturers
of Class 2 products in California conplete with Cass II
manuf acturers in the Federal order systenf

A Absolutely. Primary products such as cream
condensed m | k, sweetened condensed m |k, those products
travel hundreds if not thousands of mles, not every
day, but they do travel those distances for conpetition.

W have -- DFA owns a sweet ened condensed
manuf acturing -- a sweetened condensed m |k
manuf acturing plant in Wnthrop, Mnnesota, and that
pl ant regularly faces conpetitive factors, conpetitive
mar ket pl ace i ssues wth product produced in California.
That -- that difference has resulted in buyers
guestioning prices as far east as Kentucky and

indicating to us that they can source product -- now,
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they didn't say they can source it every day.
But as you've nove from Kentucky to Denver

t hat geography, we get a trenmendous nunber of questions

about the conpetitiveness of Class Il prices across the
country based -- and based primarily on this regul atory
difference. And in the -- the exanple | gave of

Kentucky, that particular case, the price difference was
enough to absorb the freight costs all the way to there.
So that woul d be an exanpl e, perhaps an extrene exanpl e,
but an exanple where the |ack of uniformty in prices,
the regulatory differences causes marketing activity to
happen, not "I have a better product, | have a better
pl ant, nmy product fits your needs better."

Q In other words, the transactions are generated

strictly by the regulatory differences in price?

A Yes.

Q Is that, in your opinion, M. Hollon, a -- an
orderly, aligned -- an orderly marketing situation?

A It is not.

Q kay. Do you have anything el se to add on
that Table 1.F?

A | would say Table 1.F.6 does have sone
addi ti onal period conpari son.

Q Yes, thank you.

A | didn't speak to them but they're -- they --
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they follow a slightly different period, but the --
the -- the conparisons are the sane, they're stil
negative in the places |I nentioned before.
Q So just for clarification, then, what are the
periods that are on 1.F. 67
A 2008 t hrough 2010 average and nedi an, and 2010
t hrough 2015 average and nedi an.
Q Ckay. So just for precision, then, the 2008
woul d be January 2008 through July 2015 --
Yes.
Q -- period?
And the -- it would be January 2010 t hrough
July 2015?
A Correct.

Q Ckay. Okay. Thank you. Anything else on

A No.

Q Ckay. Let's turn, then, to 1.G And descri be
the conparison on 1.G which -- which you prepared as
you did all of these, correct?

A Correct.

Q Go ahead.

A Table 1.Gis a conparison |ike we have nade
thus far with Federal M|k Marketing Order O ass Il

prices conpared to the California State Order 4b price,
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and the Federal Order dass IV and the California
Class -- State Order class 4a price.

So Colum A is the nonth.

Colum B is the Federal Order Cass Il price
for that nonth.

Colum Cis the 4b price for that nonth.

And Colum D is the difference between the
two, 4b mnus Cass Il1.

Colum E is the Federal Order Cass |V.

Colum F is the Class 4a price, California
State order.

And Colum G the difference between the two
California mnus the Federal order.

So | ooking at those differences, the -- they
do vary fromtinme -- from-- in sone nonths back and
forth from Federal order higher to Federal order | ower,
but the overwhel m ng nunber is that the Federal order
prices are lower -- sorry, the California State order
prices are |lower than the Federal order prices.

And |l ooking to -- to Table 1.G 5 where there
iIs summary, Colum D summari zes for the periods that
we' ve di scussed the differences in the 4b and Class 111
price. So from January of 2000 to Novenber of 2007,
that was a negative $.39, or the 4b price averaged $. 39

| ower than the Federal Order Cass Il price.
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For the period Decenber 2007 to August 2011,

average $.91 | ower.
For the period Septenber 9, '11 --
Sept enber of '11 to July 2012, $2.22 | ower.
And for the period August of 2012 to
July 2015, $1.89 | ower.

Q Now, staying right on that Cass II

just for

a nonent. \Wat portion of the -- of production in

California in the California State Pool is priced at

Cass 1117

A | don't have the exact nunber off ny
in the | ower 40 percent.

Q Ckay. Go on, then, to dass |IV.

A Ckay. In dass IV, Colum G those

head, but

differences would be a -- a mnus $.38, California 4a

price is below the Federal Order Class IV price by $. 38.

And the January 2000 to Novenber 2007, m nus 19, m nus

26, mnus 20 in the periods -- simlar periods

we' ve di scussed.

t hat

Q Now, M. Hollon, are the products manufactured
by California Class IlIl and IV -- |let ne back up.
What -- what percentage of the California pool

is Class IV utilization approximtely?

A Again, | don't have that off of top of ny

head, but | would say in the | ower 30 percents.
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Q kay. So -- and those precise nunbers will be
in the record if they' re not already.

Do California Class 3 processors, this is

primarily -- this is cheese plants, right?
A Yes, prinmarily cheese pl ants.
Q kay.
A Cheese pl ants.

Q Ckay. Do they conpete with cheese
manufacturers in the rest of the country?

A That woul d be correct. W have that
conpetitive situation not only with our own busi nesses,
but we al so supply many cheese plants with mlk all over
the country, fromhere in California to the Northeast
mar kets, and we regularly sit down with those custoners,
tal k about marketing conditions.

And | guess, again, another anecdotal scenario
isif | wasn't here today, | would be in one of our
customers in the Lake states, a very |large cheese mnaker,
they routinely request their suppliers to cone in and
sit down and di scuss marketing conditions with them
They are by no neans nai ve buyers, and they ask about
mar ket conditions in California, differences in the
prices, how they inpact, you know, what they're paying
for mlk, how they inpact what they're able to sel

cheese for, and that's not -- not an occasi onal
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occurrence.

Also, | routinely furnish information to our
mar keting staffs in, for exanple, the Northeast area,
there's a | arge anount of cheese produced in the
Nort heastern states, and they are always asking
guestions about this price difference and howto relate
that to their custoners, what sone of these differences
are.

And | guess the last point that |I woul d nmake
is that DFA owns a Hispanic cheese manufacturing
operation in Houston, Texas. W' ve owned that facility
for about five years. | just finished over the weekend
putting together sone information for the sales staff as
they go out and visit sone of their custoners, and in
their markets in Houston, Dallas, San Antoni o, major
mar kets for Hi spanic cheese, they very routinely ask
questions about the difference between the 4b price and
the Cass Il price, and the conpetitiveness that
extends into their nmarket there.

Q Ckay. Just on that -- that one product, |
think your testinony indicated that USDA data shows that
California plants produce 52 percent of the Hi spanic
cheeses in the country. Do you recall that? I1t's on
page four.

A. Yes.
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Q kay. So what -- with a majority of the
H spani ¢ cheese for the entire country being produced in
California under these State order prices, is that a
serious conpetitive issues for would be manufacturers
and sellers of Hi spanic cheese el sewhere in the country?

A Yes, it woul d.

Q Now -- so just taking Cass IIl, then, by
itself, the custoners that you referred to in the -- DFA
custonmers in the Lake States and Northeast, do they
regul arly encounter conpetition of California
manuf act urers of cheese products?

A |"msorry, would you repeat?

Q |"msorry. The DFA custoners that you
referred to in the Lake States or in the Northeast, do
they reqgularly encounter conpetition from
Cal i forni a- manuf actured cheese products in the national

mar ket for cheese?

A That's their indication when we're talking
wth them that -- the reason |I'm asking these questions
is conpetitive factors they face in that -- that vein.

Q Ckay. Do these differences in prices between
Class Ill now and Class -- let's talk about Cass IV for
a mnute. Wat -- what -- what observations do you have

about the differences in the Cass |V prices that you' ve

cal cul ated on Table 1. G
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A Wll, as in the other prices, there's a
definite negative bias. The 4a prices are consistently
below the Cass |V prices in the Federal order, the
Federal Order Class |V prices. And those would -- would
al so be different enough to cause sone anount of a
mar ket question and concern.

Cass IV prices primarily is -- are butter
powder products. Butter is nore -- those prices are
nore heavily influenced by donestic nmarket conditions,
so | would say we don't encounter quite as nmuch of
concern or question on the butter narkets, but the
powder narkets are both internationally conpetitive, and
there's quite a bit of concern about |evel of price,
| evel of base price, level of mnimumprice in the C ass
IV mar ket s.

Q Do these price differences in your opinion
between California State Order Cass 3 and C ass 4
prices versus the markets -- versus the prices for those
products in the Federal m |k order systemin the rest of
the country represent a properly aligned and orderly
mar keti ng situation?

A No, they would not.

JUDGE CLI FTON: For the transcript,

M. Hollon, you ve talked a | ot about 4a and 4b with

regard to this exhibit, and in both cases, the nunbers
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shown in the transcript would be an Arabic nuneral; is
that correct?

THE W TNESS: Yes.

JUDGE CLIFTON: And if you referred to a State
Class 3, or rather a State Class 4, would that al so be
the Arabic?

THE W TNESS: Yes.

JUDGE CLIFTON: Now, if you were referring to
a Federal Order Cass Ill, wuuld it be a Roman nuneral ?

THE W TNESS: Yes.

JUDGE CLIFTON: And if you referred to a
Federal Cass IV, would it be a Roman nuneral ?

THE W TNESS: Yes.

JUDGE CLIFTON: And | know it doesn't matter
tremendously if the transcript doesn't get it exactly
right, but it's helpful to the reader of the transcri pt
because when we see the Roman nuneral, our brains say
Feder al .

THE WTNESS: That is correct.

JUDGE CLI FTON: Now, the Lake States are which
ones?

THE W TNESS: Dependi ng on your map, M chigan,
I ndi ana, Oni o.

JUDGE CLI FTON: Thank you.
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BY MR BESHORE:

Q M. Hollon, let's turn, then, to chart 1.H and
1.1, Charts 1.Hand 1.1 in Exhibit 20. D d you prepare
t hose and woul d you descri be them please?

A | did prepare them Chart 1.H is an annual
conpari son from 2000 to 2014 of the annual average
California State Order Class 4a price |less the Federal
M1k Marketing Order Class |V price. And in every
nmont h, the chart indicates that that conparison is
negative, the Cass IV price mnus the Federal order
price is a negative nunber. Class 4 -- the California
4a price is below the Federal Order Class IV price in
every nonth. And -- I'msorry, every year. And that
average, while | don't have it on the page, and | don't
have it on the top of ny head, but that average is
reasonably consistent, it would be about $.25 below with
t he exception of 2007.

And Chart 1.1 is the sane tine period,
cal endar year 2000 through 2014. It is the California
State Order 4b price |less the Federal M1k Marketing
Order Cass |1l price. 1In every instance, the annua
aver age di splays the negative rel ati onshi p.
California -- neaning the California State order price
is below. However, as opposed to the 4a price where the

trend was reasonably consistent, there was a marked
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deviation in the trend beginning in 2010 as indicated by
t he negative nunbers grew quite a bit, got nuch | arger
for 2010, '11, '12, '13, and '14. And those -- that
deviation in 2010 marked a conbination of the rapid
i ncrease in whey values in the marketplace and changes
in the methods that California -- California State order
val ued whey in its pricing formnul as.

Q Ckay. Turn then --

JUDGE CLIFTON: I'msorry. | need you to
explain, M. Hollon, why you used the phrase "less" in
the title of both Charts 1.H and 1.1.

THE WTNESS: The word "l ess" could nmean m nus
as in a addition/subtracti on node.

BY MR BESHORE:

Q Is that what you neant by it?
A Yes.
JUDGE CLIFTON: So if -- if | start wth the

California price and | subtract the Federal order
price --

THE WTNESS: Correct. In January of 2000, if
you did that, you would get a nunber that would be
approxi mately negative $.12.

BY MR BESHORE:
Q For the year 20007?
A For the year 2000.
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JUDGE CLIFTON: Al right. And that's because
the nunber | start with, the California nunber, is
smal | er than the Federal nunber?

THE W TNESS: Yes.

JUDGE CLI FTON:  And has how | get a negative?

THE W TNESS: Yes.

JUDGE CLIFTON: Okay. Thanks.

MR. BESHORE: Thank you, Your Honor.

BY MR BESHORE:

Q Turn to Table 1, 1.J, then, M. Hollon. Can
you descri be that?

A Table 1.J is, as | nentioned before,
differences in whey valuations, so | wanted to try to
denmonstrate those differences. |In Table 1.3, |
negl ected to give each colum an al pha label, so I'm
going to do that now.

So Colum Atitled "Month" -- I'msorry.

The colum titled "Month" would be Col umm A

The colum titled "NDPSR Whey" woul d be Col um

The Columm "DWN Western Wiey Mostly 26 sl ash
25t h" woul d be Colum C

The columm | abel ed "Annual Average NDPSR'
woul d be Col um D.

The columm | abel ed " Annual Average DWN' woul d
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be Colum E

The colum "Whey Price Contribution FMJ'" woul d
be Col um F.

The columm | abel ed "Whey Price Contri bution
CSO' woul d be Colum G

And the colum "FMO | ess COS" woul d be Col um

So "Colum A, Month" is the nonth.

Colum B is the Published National Dairy
Products Sal e Report Price for Wey.

Colum C is the Dairy Market News Western Wey
nmostly 26 through 25th price as published by the
California Departnent of Food and Agriculture. And
since we haven't had any data or exhibits yet submtted
for the Departnment, | did get that data off of their
websi te.

Colum D is the annual average of Colum B.
So for exanple, the first nunber down, $.1863 or 18
dollar -- 18 -- 18.63 cents be the annual average for
cal endar year 2000.

Colum E is the annual average for the Dairy
Mar ket News Wiey Pri ce.

Colum C -- Colum F is the contribution to
total dollars of contribution nmade avail abl e by the

Federal order formula, which | wll detail in just a

924

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

nmoment .

Colum G is the total contribution dollars
avai l able to the Cass 4b price.

And Columm H woul d be the difference between
t hose two.

For purposes of conparison, the Federal order
calculation is the sane as it is currently, and so al
of the cal culations fromJanuary of 2000 to date use the
formula that's outlined and defined in Table 1. K And
the Wiey Price Contribution CSOin Colum Gis used as
t he bracket system for every period of 2000 to nost
recent, that is in-- in-- in place -- howdo | say it
right? |It's not the tenporary adjustnent, it is the
period -- it's the adjustnment just prior to that.

So stopping for a nonment and | ooki ng over to
Table 1. K, the Federal Order -- Federal M|k Marketing
Order Price Formula Constants, that formula has a Wey
Make Al l owance of. 1191. A fornula factor of 1.03. A
yield factor of 5.09.

So the box bel ow on that page, if you had a
nmont h where whey was .5352 cents, sort of -- that nakes
dollars. 53.52 price per pound, you subtract the nake
al l onance of 1991 fromthat, you get .3361. You
multiply that as the forrmul a does tines 1.03, and you

get .3462. You nultiply that by 5.9, you get 2.0425, so
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that's the dollars that are available to the mlk price.

And if you were to -- if you were to foll ow
t hrough the formula and actually calculate the Cass 11
price, you would nmultiply that figure by .965. Again,
my goal was to show the total dollars available to the
mlk price, so -- and if you nmade that cal cul ati on over
the entire period, you would reduce that Cass Ill price
by about $.08 per hundredwei ght.

To the right on this page is the whey graphic
and used in the California 4b price fornula. That's the
nost recent fornul a.

Q Ending in July 20157

A Ending in July 2015. And if you had whey
price of -- this is supposed to be the sane, Exce
didn't round them when they first printed them but if
you had the same .5352, in this case .5355 price, and
you used the bracket system it would return .625 to the
4b pri ce.

Q kay. Those are the formulas that you' ve used
in the conparison that is in Table 1.J?

A Correct. So --

Q So why are the colums to the right, G and H
bl ank through August 20127

A That was when the -- the Wey Price

Contribution kicked in or -- or start -- or becane
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effective in those nonths, so those were the nonths I
chose for conparison. So if you went down to August of
2012, and you | ooked at the Wiey Price Contribution

Col um Federal M1k Marketing Order in that particul ar
product, the National Dairy Products Sal es Report price
was .352. The Dairy Market News --

Q Wait. Was that .53527

A Yes.

Q kay.

A The Western Whey Mstly Price was .5355.

Q And just -- just to interrupt you there, are
t hose the nunbers that you carried through on 1.K?

Yes, they are.
So it wasn't -- it's not actually a rounding
thing --

A That's correct.

Q -- you're using -- for the California
calculation, it uses a different prize series than the
Federal order calculation, correct?

A Correct.

Q And a different -- yeah, a different set of --
different set of prices?

A That is correct. So it's ny mstake earlier
when | attributed those differences to an Excel
rounding. It was the actual prices that were effective
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t hat nont h.

So in the Federal order cal culation using the
formula that | outlined in Table 1.K, there would have
been $2 and four -- $2.0423 avail abl e from whey val ues
to go into a Cass Ill price. Using the California
State order cal culation, there would have been $.6250
available to go to the 4b price. And that difference
woul d be 1.4173. And that accounts for a |arge part of
the difference between the two price series, Federal
Order Cass Ill and California State Order 4b.

If you | ook down colum -- the very | ast
colum, D fference Federal MIk Order less California
State Order, and you | ook at Table 1.J.5, you get an
average di fference of 1.7084 percent hundredwei ght for
t hat peri od.

Q What period is that?
A August of 2012 to July of 2015.
Q kay.

A And so that's a pretty sizable difference per

hundredweight. | would tell you from-- just like I
outlined what mght be a -- a difference of notice to a
Cass I, Il, 1ll, IV buyer, a difference of $1.80 or

$1.70 -- 1.708 or $1.784 difference in the ability to --
to pay a dairy farnmer would be a variation of notice,

and that the dairy farners woul d be concer ned about
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those differences, and we'll hear from some of them
today about that, that -- that will testify to that.

Q Ckay. Now, you've testified that in your
opinion, the Cass Ill price -- prices, the difference
in Class |1l prices between the California state order
and the Federal systemis -- is an inportant difference
sufficient -- a difference that establishes a materi al
m sal i gnnent between conpetitors and a disorderly
condi tion?

A Correct.

Q kay. Now, | want you to set aside the whey
I ssue and just consider differences in prices that
you' ve depicted in your tables here on Table 20, C ass |
prices, Class Il prices, Cass IV prices. |In your
opi ni on, based on your know edge of the nati onal
mar ket pl ace, in all these categories of pricing, wthout
the Cass IlIl issue, is -- do those prices -- are those
prices properly aligned? Do they represent an orderly
mar ket pl ace?

A They woul d not be properly aligned. They
woul d represent differences that woul d cause concern in

t he mar ket pl ace, and do. And, you know, as | nenti oned

in several instances where | could -- could discuss

wi t hout revealing private -- extreme private

information, that they do now And those -- those
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di fferences regularly, you know, are asked absent the
Class |11, they're asked by Gass | buyers, by Cass II
buyers, by O ass |V buyers. And so, yes, the Cass II
issue is a big issue, but in terns of the entire issue,
the other class prices are also inportant.

Q Do you have anything -- anything el se to add
at this point, M. Hollon?

A | do not.

Q Thank you.

MR. BESHORE: | have no questions for
M. Hollon on direct exam nation, and he woul d be
avail abl e for cross.

| woul d nove Exhibits 19 and 20, the adm ssion
t hose exhibits.

JUDGE CLIFTON: Did | already admt those?

MR, BESHORE: You did not.

JUDGE CLIFTON: | did. Yes?

MR HLL: W marked --

JUDGE CLI FTON:  No.

MR, BESHORE: No, just marked.

JUDGE CLIFTON:  Just marked. Al right. In
any event, it doesn't hurt if I admt themtwce. It
hurts if | omt to admt them

Does anyone wi sh to ask any further questions

of M. Hollon before determ ning whet her you have any
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objection to the admi ssion into evidence of Exhibit 19?
No one.

Is there any objection to the adm ssion into
evi dence of Exhibit 19? There is none.

Exhibit 19 is admtted i nto evidence.

(Wher eupon Exhibit 19 was adm tted

I nto evi dence.)

JUDGE CLIFTON: Is there anyone that would
like to ask any questions of M. Hollon before
det er mi ni ng whet her you have obj ection regardi ng Exhi bit
207?

MR ENG.ISH. May | consult for a second, Your
Honor ?

JUDGE CLI FTON:  You may.

MR. ENG.I SH: No, Your Honor.

JUDGE CLI FTON: Thank you, M. English.

There is none.

Does anyone object to the admi ssion into
evi dence of Exhibit 20?7 No one does.

Exhibit 20 is admtted i nto evidence.

(Wher eupon Exhi bit 20 was admtted

I nto evi dence.)

JUDGE CLI FTON: Now, before we begin
cross-examnation of M. Hollon, 1'd like to take a

15-m nute break, so please be back and ready to go at
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11:22. 11:22. Thank you.

(Wher eupon a break was taken.)

JUDGE CLI FTON: We're back on record. It's
11: 28.

M. Hollon, what did you want to add to your
direct testinony before | invite cross-exam nation?

THE WTNESS: | did note -- | had a note, but
| forgot to nention it, that on Table 1.G 5, there is a
| abel "Average and Medi an" that was omtted, and that
woul d be for the period August of '"12 to July of '15 in
t he upper box. So that would correspond to a Colum B
nunber of $19.26 and that should be -- in the nonth
colum, that should be the average. And then the box
i medi ately below it next to the $18.37 should say
"median.” And that is all.

JUDGE CLIFTON: Ckay. I'mgoing to ask you to
say it again.

THE WTNESS: Table 1.G 5, in Colum A where
the nonth is listed in the upper -- there's two boxes
there, in the upper -- two |arge boxes. |In the upper
box, the bottomtwo rows corresponding to August of 2012
t hrough July 2015 shoul d be | abel ed "Average" and that
woul d be next in the same row as $19.26. And then the
row below it next to the number $18.37, that row shoul d

be | abel ed "Medi an. "

932

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

JUDGE CLI FTON: Does everybody have the page
and did you understand where to insert the words?

All right. Al is well.

Wio will be the first to cross-exam ne
M. Hollon?

MR. ENGLISH: Chip English. So, Your Honor, a
couple of things. This is going to be a | engthy
cross-exam nation, and | understand that there are,

t hi nk, some dairy farnmers who I think M. Beshore
indicates would like to testify after |unch.

MR, BESHORE: Yes.

MR ENGISH And | amcertainly content as
long that's in order for M. Beshore and M. Hollon to
suspend ny cross-exani nation, assunming |'mthe one
guestioning himat that tinme. | appear to have either
in the dust of Fresno or thanks to other participants
cane dowmn with a small cold, or maybe |I'mjust
congested, and besides which I think we have tried on
our side to organize the cross-examin sone way, and it
w Il make sense for ne to stand down periodically. |
have tried to break this up into 12 subject areas,
and -- but, again, this will be -- this will be | engthy.

JUDGE CLIFTON: Now, | know that there's a
drought here. You nay not blane your condition on the

dust .
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MR. ENGLISH: If you were outside a couple of
times with, say, an aninmal, you m ght understand how
much dust got up into ny nostrils. And also if you're
just wal ki ng outside in your shorts or business attire.
This doesn't have to be on the record.

JUDGE CLI FTON:  Well --

MR, ENG.I SH: Whatever it is, |I've got
sonething that is catching in ny throat.

JUDGE CLIFTON: Al right. Well, some of us
who have been wal king around aren't sounding |ike you,
so | think you've caught a bug. All right.

That -- that sounds good. Wth -- so why
don't we do this, M. English, why don't you call the
| unch hour when you're ready?

MR ENGLISH Well, or if M. Hollon's ready.

JUDGE CLIFTON: Al right.

MR ENG.I SH: To be fair to him too, he gets

THE WTNESS: Enjoy this.

JUDGE CLIFTON: So it's 11:32 now, so at a
time you feel is a good break, M. English, and you may
use a signal fromM. Hollon as a way to deci de that,
we'll take fromlunch, and then when we cone becone
we'll take testinony of dairy farners.

MR. ENG.I SH: Thank you, Your Honor.
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CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good afternoon, M. Holl on.
A Good nmorning, M. English.

It's afternoon sonewhere.

So since this is your first time up, and
you're testifying for DFA, and I'd like to get sone
things on the record with respect to Dairy Farners of
America, and you testified in response this norning from
M. Beshore that Dairy Farnmers of Anerica was forned in
1998, correct?

A Correct.

Q At the tinme it was forned, it was fornmed by
t he nerger of four existing dairy-farmner-owned
cooperatives, correct?

A Correct.
Can those M d-Anerica Dairynen?
Yes.

Dai ryman, Inc.?

> O > O

W ong.

Q Wong. So -- so Dairyman, Inc., had already
been acquired -- had been already nerged with M d- Am at
t hat point?

A Correct.

Q So M d-Am Associated M|k Producers?
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A Associ ated M|k Producers, Southern Region.
Q Sout hern Region. M|k Marketing, Inc.?
A Correct.
And what's the fourth? Was there a fourth?
A There was a fourth, and I'"'mgoing to get the
name wong, but it was the -- it was the western group

I think they were Western General Dairies maybe was the

nane of the co-op. They were --

Q WDCA?
A I think WDCI .
Q WDCI. Prior to the nerger -- well, let nme --

| et nme backtrack.
So -- so when did Md-Am nerge wi th Dairynen,
Inc., if you know?
A | don't renenber.
JUDGE CLIFTON: Wuld -- would you spell that
for me, M. English?
MR. ENGLISH: Dairynmen, Inc., or Md --
JUDGE CLI FTON:  You're saying Md -- M d-An?
MR ENGISH Md-Am Md, MI-D, hyphen,
A- M
BY MR ENGLI SH:
Q M d- Armreri can Dai rynen or Anerica Dairynmen or
M d- Aneri can Dairynen?

A You know, it wasn't nmy line. | think it was
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M d- Ameri ca Dai rynen, |ncorporated.

Q So M1-D hyphen A-ME-R-1-C A,

Whi ch organi zations did you cone fronf

A Associ ated M I k Producers, Inc.

Q Had each of those entities participated in --
in varying degrees in Federal MIk Marketing O der
hearings before the nerger formng Dairy Farners of
Anerica?

A Yes.

Q Prior to the nmerger, had you testified at
Federal order hearings on behal f of Associated MIk
Pr oducers?

A Yes.

Q Do you -- if you know, prior to the nerger
who was the individual who would testify on behal f of
M d- Anerican Dairynen? Wuld that be M. Bl akesl ee?

A | don't renenber for certain.

Q But as you indicated with M. Beshore, you're
here testifying on behalf of Dairy Farnmers of Anmerica,
not yourself individually, correct?

A Correct.

Q And that testinony is approved by your
enpl oyer, Dairy Farners of Anmerica, to be given on
behal f of Dairy Farners of Anmerica --

A Correct.
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Q -- correct?

Al right. And you're opining today for Dairy
Farmers of Anerica on what constitutes disorderly
mar keti ng, correct?

A | am offering ny opinions, stated testinony on
what's an orderly situation as opposed -- as regards to
Proposal 1.

Q Do you recall whether Bill Bl akeslee did on
behal f of M d-Anmerica Dairynmen at sone point before the
mer ger appear and testify at these kind of proceedings
on behal f of M d-America Dairynmen?

A No, | don't have any recollection of Bil
working that -- | know he worked in that arena, but |
don't have any recollection of any specific thing that
he di d.

Q By the way, Bl akeslee is spelled
B-L-A-K-E-S-L-E-E.

Now, before Dairynmen, Inc., nerged with
M d- Ameri ca Dairynen, do you recall George Jung,
J-UNG testifying on behalf of Dairynen, Inc., in
t hese ki nd of proceedi ngs?

A Sane answer, | recall that George testified on
behal f of Dairymen, Inc., but | have no specific
i nformati on about what he -- hearings or where he was or

what he did, what he said.
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Q And -- and after the acquisition of the nerger
of Dairynmen, Inc., and M d-Anerica Dairynen, did
M. Jung continue to participate and at tines testify on
behal f of M d-Anerica Dairynen?

A | don't know.

Q Do you know who your econom st equi val ent was
at MM prior to the nerger of Dairy Farners of Anerica?
A Probably the best fit would have been Rod

Car |l son.

Q And do you renenber Rod Carl son participating
at these kind of proceedings and testifying on behalf of
MM at these kind of Federal order proceedi ngs?

A | know that he participated, | don't renenber
any specifics that he may have testified to.

Q What about WDClI, do you recall who they had as
an econom st prior to the nerger that forned Dairy
Farnmers of Anmerica?

A | do not.

Q So prior to the nerger of Dairy Farners of
America, now turning to the history in California, do
you recall which of the entities that nerged to form
Dairy Farmers of Anerica had a California presence
before the nerger?

A I"mnot follow ng your question. Try it

agai n.

939

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Q So did Md-Anerica Dairynen own a plant in
California at the tinme of Dairy Farners of America being
f or med?

A It did.

Q Was t hat Gol den Cheese?

A | don't renenber the nane, and | don't think
we associated the nane. | think that there was a pl ant
in Corona that if that was Col den Cheese, then that
woul d be, vyes.

Q Were there any other plants that M d-Anerica
Dai rynen owned at the tinme of the nmerger form ng DFA?

A Yes. There was a plant in Hughson,
California, Turlock, California, and Petal unma,
California, that | recall. There may have been others.

Q But | eaving Petal una aside for a nonent, you
sai d Hughson?

A Correct.

Q And which entity that forned DFA owned that

plant at the tinme of the nerger?

A You nean - -

Q " mtal ki ng about --

A Try it again.

Q ' mtal ki ng about when DFA was fornmed by
nmerger in 1998, | think you just told nme now that there
were four plants. | want to | eave Petal uma asi de
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because |I think it was actually later, but you' ve just
tal ked about a plant in Corona that M d- Areri ca owned,
correct?

A Correct.

Q Ckay. And you've nentioned a plant in
Hughson?

A M d- Anerica woul d have owned t hat.

Q Ckay. And you nentioned a plant in Turl ock?

A M d- Anerica woul d have owned t hat.

Q Now, | eaving aside Petaluma for a nonent, were
there any other facilities in California that were
owned -- owned or operated by the predecessor entities

that formed Dairy Farnmers of Anerica at the tinme of the

mer ger ?
A | don't know.
JUDGE CLI FTON: Wuld you spell for ne the --
or one of -- you let me ask M. Hollon first, the town

in California that sounds to ne |ike Houston, what is
t hat nane?

THE WTNESS: H U GH S-ON

JUDGE CLIFTONN. HUGH S ON?

THE W TNESS: Correct.

JUDGE CLI FTON:  Hughson?

THE W TNESS: Yes.

JUDGE CLI FTON: Thank you. And would one of
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you -- | don't know who knows it -- spell Carlson as in
Rod Carl son.
MR ENGISH | think it's GA-RL-SON.
THE W TNESS: Sounds good to ne.
JUDGE CLI FTON: Thank you, M. English.
Al right. Go ahead.
MR, ENGLISH: And Turlock is T-U-R-L-O C K,
And Petaluma is P-E-T-A-L-U MA.
BY MR ENGLI SH:

Q So just to be clear, a plant in Petal uma was
owned and operated prior to a nmerger with Dairy Farmers
of Anerica by California Gold, correct?

A "' m not certain.

Q Ckay. So you don't know the history of -- of
how Pet al uma plant cane into the DFA famly?

A | don't.

Q Do you know that there was post the nerger
that actually forned Dairy Farners of America a further
merger with the co-op known as California CGold?

A That is true.

Q So going back to the tinme of the nerger as
opposed to the owning of plant facilities, which of the
four predecessor organizations -- and |I'm excl udi ng
California Gold because | think that happened shortly

thereafter, and I was involved so |"'mpretty darn
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sure -- that -- which of those four entities, which had
dairy farnmers located -- dairy farnmer nenbers | ocated in
California prior to the merger that fornmed Dairy Farners
of Anerica in 19987

A M d- Aneri ca Dairynmen?

Q Only, to your know edge?

A Well, | can say for certain that AMPI and M Ik
Marketing, Inc., did not. | cannot say for certain that
Western Ceneral did not.

Q But to your knowl edge, WDClI did not, but you
just don't know?

A | just don't know.

Q So other than California Gold, have there been
ot her nergers or acquisitions by Dairy Farners of
Arerica in California after it was formed in 1998?

A | don't think there have been any transactions
t hat woul d have terned a nerger or an acqui sition.

Q Now, outside of California, there have been
several other organi zations that have since nerged or

ot herwi se been acquired by Dairy Farners of Anerica,

correct?
A. Yes.
Q The nost -- would the nost recent be Dairyl ea

in the northeast?

A. Correct.
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Q What are the others? | think there may be
three or four.

A | don't know that | can recall themall, but
there was a nerger of a cooperative in the Black Hlls
areas of South Dakota, in Mchigan, and in the
Maryl and/ Virginia area, | don't recall the nane.

Q Ckay.

JUDGE CLIFTON: M. Hollon, can you spel
Dai ryl ea for ne?

THE WTNESS: D A-I-RY-L-E-A
BY MR ENGLI SH:

Q And it was fornmerly a cooperative operating in
t he Northeast order?

A Anmong ot hers.

Q It did operate el sewhere?
A It did operate el sewhere.
Q The -- you referenced a transaction invol ving

Maryl and/ Virginia: Wre you referring to Peidnont MI K
Sales or was that a different transaction?

A No, this was a group that | think owns the
bottling plants in the Washington, D.C., area. It was
very early on; | don't renenber all the details.

Q Al right. So turning back now to California,
does Dairy Farners of America still own and/or operate a

plant in Corona that | think was called Cal usa Cheese?
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A It does not operate that facility at all.

Q Is that facility still open today?

A No.

Q Does Dairy Farners of Anerica still operate

the facility at Hughson?
A It does.
Q Does Dairy Farners of Anerica still operate

the facility at Turl ock?

A It does.

Q What products are produced as a product at
Hughson?

A Hughson woul d be a C ass 4a, general plant,

cream condensed, dry products, butter.

Q And goi ng back to the discussions with the
court reporter, that's Arabic 4a, correct?

A Yes.

Q And what about the plant in Turlock, what
products are produced in Turlock?

A Italian cheeses.

Q And the plant in Petalum has since closed; is
that correct?

A DFA no | onger has any ownershi p arrangenent
with the plant in Petal una.

Q Is it operating for any other purpose, to your

know edge?
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A | think perhaps soneone else is operating the
plant. | don't knowif it's the sanme facility or not.

Q QG her than the plants in Turlock and Hughson
does Dairy Farnmers of Anerica operate any other plants
| ocated in California?

A W have sone operations in Ventura, and then
jointly with a bottling plant in the Los Angel es area.

Q So what is the operation you have in Ventura?

A Makes extended-shelf-life-type products.

Q What's the name of that facility?

A l"msorry, | know it as the Ventura plant, but
I don't know the exact nane of the facility.

Q And by ESL, extended-shelf-life products?

A Products of that category.

Q Are they Cass 1 products under the California

A Yes.
Q And what is the joint venture that you have
with the bottling operation near Los Angel es?
A Strem cks is the nane of that facility.
JUDGE CLIFTON: 1'll need a spelling, please.
THE WTNESS: S-T-R E-MI-CGK-S
BY MR ENGLI SH:
Q And when you see -- say a "joint venture,"

what exactly do you nean in your m nd?
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There's ownership by DFA and other parti es.

And what products does that plant produce?

> o >

It's primarily a Class | facility.

Q Ckay. Does the Ventura plant sell products
outside the State of California?

A |"'mnot famliar, so | do not know.

Q Does the Strem cks plant sell products outside
of California?

A Again, I'mnot intimately famliar there
ei t her.

Q From Exhi bit 19, page 2 --

A Is that the statenent?
Q That's your statenent, yes. So it has sone
predecessor question, which is -- this is in the second

paragraph. You indicate that there are 14,000 nmenbers
wth 9,000 dairy farns. Can you explain the difference
between a "nmenber” and a "dairy farnm'?

A A nmenber woul d be an individual person, so --
and a dairy farmwoul d be an operation, a farmthat
produces mlk, and a farm may be owned by nore than one
menber .

Q So, for instance, a husband and wife, just as
an exanpl e but not exclusively, a husband and w fe nay
own the dairy farmtogether and they could be both

menbers of Dairy Farners of Anerica?
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A Correct.
Q So how many of those 14,000 nenbers of Dairy

Farmers of Anerica are California nenbers?

A | don't know an exact nunber.

Q Can you give ne an estinmate?

A Not off the top of nmy head. | think we'll
have a chance to talk later, if you will give ne a

chance to investigate that, | --

Q | amcertainly not going to anywhere.
Qobviously, yes, | think we're going to be here for a
while, M. Hollon, so certainly if you don't know the
answer now, |'m happy to, you know, have you not guess
and give a response |later to that. Thank you.

Wul d the response be the sane as to the
nunmber of dairy farns, that you don't -- that you would
need to get the informati on about that?

A Correct.

Q As to the farns that operate in California, do
you know t he average production of those farms, the
Dairy Farnmers of Anerica nenbers in California?

A | don't.

Q Woul d you be prepared to get that for ne at a
later tine?

A Pr obably not.

Q Because it's --
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A Certain elenents of just private business.

Q Wul d you be able to tell nme the relative
production on those farnms as conpared to the average
within California?

A Probabl 'y not.

Q For the same reason?

A Yes.

Q And if | went down that |ine and asked ot her
guestions -- again, | want to shorten this if | can --
if I asked other questions to try to get the sane
i nformati on, you' d probably say probably not, correct?

A Yes, sir, M. English.

Q If | asked, as opposed to the production,
information with respect to the conponents, the average
conmponents of the m |k of DFA nenbers, would you have,
and maybe to short circuit by saying, would you be
wlling to provide that information?

A | woul d not.

Q So turning to disorderly marketing, | have
revi ewed past testinony of Dairy Farners of America.

JUDGE CLIFTON: Let's -- let's stop,
M. English. You know, we already did the | awn now ng,
which M. Hollon had to talk through. Now we're doing
the blowing of the patio, which is alittle nore
obtrusive. Let's just wait a few mnutes until that
949
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gentl eman i s through working right outside our door.
(Wher eupon noi se di sruption.)

MR. ENGLI SH: Your Honor, all that dust he's

bl ow ng - -

(Whereupon unintelligible due to

noi se di sruption.)

JUDGE CLIFTON: No, |I'"'mperfectly content to
stay on record. | don't think it will take that | ong.

(Wher eupon pausi ng for noise

di sruption.)

JUDGE CLIFTON: M. English, he's far enough
way now, | think we can proceed.

BY MR ENGLI SH.

Q So | was just prefacing ny next question,
M. Hollon. 1've |looked at -- back at a -- at a nunber
of testinonies that | can say that |'ve seen every one,
but in the past you have testified that regul ated
handl ers in a conpeting marketing area with a
differential price, that that constitutes a disorderly
market. Do you renenber testinony al ong those |ines?

A Repeat that, please.

Q In the past, | believe you' ve testified that
regul ated handlers with different prices within a common
mar keting area, that that constitutes disorderly

marketing. D d that -- do you recognize that kind of
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testi nony?

A Are you referring to -- when you say
"different prices," different regul ated m ni nunf

Q D fferent regul ated m ni nuns, yes.

A Sorry, | don't recall the context of that.

Q Al right. W can get back to that.

Are all price disparities between regul ated
mlk prices disorderly marketing?

A | think the Act allows for differences, and so
those by definition would not be sonething that was
di sorderly, a quality, you know, whatever the terns are
in the Act, | think it allows for those.

Q Ckay. If -- if the mlk is within the sane
class and the sane quality and the sane volune, is it
your testinony that price disparities in those instances
woul d constitute disorderly marketing?

A Agai n, do you nean the regul ated m ni nunf

Yes, the regul ated m ni nuns?

A If the regulated mininmuns are in those ranges,
then, no, | would say that woul d not be disorderly
mar keting. So, for an exanple, if a handler in Los
Angel es paid the Cass | nover plus $2.10 and a handl er
i n Phoenix paid dass | nover plus $2.35, those two
conpari sons would not be in the real mof disorderly

because they net the national grid price. And by
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national grid, | nmean the differentials that are across
the country.

Q But the price disparities that you had spoken
about in your testinony in 19 and Exhibit 20, you do
t hi nk those constitute disorderly marketing?

A Agai n, pl ease.

Q The test -- the price differences that you' ve
testified about in Exhibit 19 and Exhi bit 20, you do
bel i eve those constitute disorderly marketing, correct?

A Correct.

Q Have you ever testified before that a
conparison of a price paid in California to a price paid
in Chicago is a valid conparison for disorderly
mar ket i ng condi tions?

A | do not know.

Q I f mandatory regul ated m ni mum Federal mlk
order prices under a California Federal mlk order with
i ncl usive pooling are not marketing clearing, does that
| ead to disorderly marketing conditions?

A | think you'd have to have a much | onger
di scussi on of that question and understand the pieces

and they conponents of it.

Q Let's have that nuch | onger conversati on.

A Ckay.

Q Do you agree that under Federal m |k orders,
952
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the Cass Il and IV prices are designed to be marketing
cl earing?

A Yes.

Q And are they designed to be market clearing
because otherwi se if they are hi gher than market
clearing prices, that would lead to disorderly
mar ket i ng?

A | think they were designed as narket clearing
because they are a collection of the prices that are
actual |y experienced, and so whatever those prices are
represent transactions that took place, and they're --
as indicated | ast week, collected reqgularly, assenbled,
audi ted, and those becone the classes that operated in
the market, and in essence, cleared the market because
t he mar ket noved.

Q But if -- but isn't it the case that Federa
orders define their mssion of Cass IlIl and IV pricing
as market clearing in order to avoid disorderly

mar keting that would ot herwi se result?

A "' m not aware of that.

Q You' ve never testified to that?

A | don't knowif | have or | haven't.

Q Under what circunstances woul d regul at ed

m ni mum prices that are higher than market clearing not

| ead to disorderly nmarketing.
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A Again, we're -- we're -- we're delving into, |
guess, the theoretical world. However, if prices that,
you know, were not achievable, there would be an inpact
on the -- the commercial transaction, would be an inpact
on the buyer or the seller if those prices weren't
achi evabl e.

Q And isn't it a fact that at tines in
California, regulated mninmum prices for one or nore of
manuf act ured products have been hi gher than market
cl earing prices?

A | don't know that | have any definite
i nformation on that.

Q Are you aware of tinmes wthin the | ast decade
in which California regulated mninmumprices resulted in
m | k bei ng noved out of state in order to avoid the

regulated mninmuns in California?

A I'"'maware of m |k noving out of state because
at that -- at those points in tinme, there was not
capacity to sell it.

Q Is there capacity to sell it now?

A Today?

Q Today?

A Yes.

Q Is it your testinony that there are not

presently limts on capacity in California to market the
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m | k produced in California?

A I"mnot sure |I'mfollow ng your question.

Q Well, you earlier testified a nonent ago that
at one point intinme -- was that as recent as 2007?

A Yes.

Q That there wasn't sufficient capacity in

California to sell the mlk, correct?

A Correct.

Q Was it only capacity or was it al so regul at ed
price issues?

A To ny know edge, it was capacity.

Q And it is your testinony now that that
capacity issue in 2007 does not exist today?

A To nmy knowl edge that is true.

Q How much excess capacity exists in California
t oday based -- conpared to California mlk production?

A | don't have a nunber or a cal cul ation.

Q Wul d you agree that there is excess,

significant excess capacity for mlk in the Upper
M dwest ?

A In general -- and would you put a tine frane
just so | can refer to it?

Q Today?

A Today. Today there is capacity. 1In -- there

have been off and on weekends, tines, you know, of
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recent date where capacity has been tight in the Upper
M dwest .
Q But | eaving aside --
JUDGE CLIFTON: I'msorry, what do you nean
"capacity has been tight"?
THE WTNESS: There have been tines when it's
been difficult to find capacity for m |k sal es.

BY MR ENGLI SH:

Q But that's not on an everyday basis, is it?
A It's not on an everyday basis.
D d DFA --

(Wher eupon a noise interruption.)

JUDGE CLIFTON:  Sorry, M. English. What
machi ne do we have now?

MS. MAY: | can't see.

M5. FRISIUS: It looks |ike a truck that
par ked out front.

JUDGE CLI FTON: On, okay. We'Ill wait for the

t ruck.

M5. FRISIUS: They're setting up cones and
everything. | don't knowif it --

JUDGE CLI FTON:  You know, it's --

MR ENGLISH It's earlier than | -- it's
earlier than | intended, Your Honor. |I'mcertainly

prepared to go at | east another half an hour or nore,
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but if this is going to go on, maybe we shoul d take

| unch now.

JUDGE CLI FTON: | agree.

THE WTNESS: | can hear M. English just
fine. |I'mprepared to keep goi ng.

MR, ENGLISH: |I'mworried about the court
reporter.

JUDGE CLIFTON: Well, yeah. I'msorry, it's

di stracting the judge. |It's pretty loud. Al right.

How much tinme do you want, M. English?

MR. ENGLI SH: One hour 15 m nutes, Your Honor.

JUDGE CLIFTON: Al right.

Pl ease be back at and ready to go at 1:20.
1: 20. Thank you.

(Wher eupon a lunch break was taken.)

JUDGE CLI FTON: We're back on record now at
1: 22. | see sone handouts. | suppose those are for
peopl e who are about to testify. Let's nake sure the
judge gets a copy and the court reporter.

M . Beshore.

MR. BESHORE: Thank you, Your Honor.

Your Honor, | would like to ask that the
docunent that our next witness has prepared be narked as
the -- it's five page, cover page and four pages of

text, be nmarked as the next consecutive nunber, which iIs

957

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

per haps 21.
MS. FRI SI US: Correct.

MR. BESHORE: And the first wtness for the

afternoon, then, is M. Cornell Kasbergen.

JUDGE CLIFTON: Al right. So all of you, I'm

mar ki ng the exhibit that | ooks |ike as Exhibit
(Wher eupon Exhi bit 21 was narked for
I dentification.)

JUDGE CLI FTON:  And, M. Kasbergen,

21.

"1l swear

you in in a seated position. Wuld you raise your right

hand, pl ease?

Do you solemly swear or affirmunder penalty

of perjury that the evidence you wll present wll be

the truth?

THE WTNESS: | do.

JUDGE CLI FTON: Thank you. Please state and

spell first and | ast nanes for us.

THE W TNESS: Cornell Kasbergen

CORNE-L-L. Kasbergenis K-A-S-B-E-R-GE-N

DI RECT EXAM NATI ON
BY MR BESHCORE:

Q Ckay. Now, M. Kasbergen, have you prepared,

personally, a -- the docunent that's been marked as

Exhibit 21 for this hearing, which identifies your nane

and address and a date on the cover page, and then has
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proposed testinony behind that. D d you prepare that?

A Yes, | have.

Q Ckay. Are you prepared to present it?
A Yes, | am

Q Pl ease do so.

A Thank you.

STATEMENT OF CORNELL KASBERGEN

THE W TNESS: Thank you for the opportunity to
testify before you today. M nane is Cornell Kasbergen.
My wife and | own and operator a dairy farmin Tul are,
California, mlking 3,000 cows, in partnership with our
son, Case, and his wfe, Allison. W also operate a
dairy farmin Wsconsin, Federal Order 30, with ny
br ot her George, ny daughter Hlary and her husband paul .

W have been in the dairy industry or dairy
business all of our lives. M parents inmgrated to the
United States in the 1950's. They started m | king cows
by hand for other dairy farnmers. 1In the late '50's,
t hey purchased cows, rented a facility and start --
started m |l king cows in Southern California.

| am here today to testify in support of our
California Dairy Industry. Cooperatives and private
i ndustry have invested billions of dollars in dairy
farmng facilities and plants to convert our mlk into

sal abl e products. Today we risk that entire investnment
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by everyone. To quote Benjam n Franklin, "W nust,
i ndeed, all hang together or, nost assuredly, we shoul d
all hang separately.™

We do not need petty infighting anongst the
pl ayers that surely will doomour corrals and plants to
new orchards and housi ng devel opnents. Wat we do need
a plan -- is a plan to insure mlk production viability
and the sustai nable of our processing plants. Being on
a level playing field with the rest of the country is
t he answer.

| support the proposed Federal order plan that
was submtted by CDI, DFA, and LOL. The current pricing
structure in California is not sustainable. |In fact, it
is leading to an unprecedented decline in dairy farns,
m | k production, and the dem se of an industry that was
once the envy of the world.

| understand that narket dynamcs in the
different regions in the country results in varying
over-order premuns paid to dairies and their
cooperatives. But the California state order has gone
beyond that, steeply discounting the base m nimum price
for our mlk relative to the published m nimuns used in
the Federal MIk Marketing Orders. The California
di scount has cost California dairy farnmers hundreds of

mllions of dollars. A mgjority of the discount has
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been on California's 4b price conpared to the Federa
Order Cass IIl.

From August 2012 t hrough Decenmber 2014, 2014,
t he di scount averaged $1.84 per hundredwei ght. Assuni ng
that 40 percent of the mlk production is 4b, | used a
per hundredwei ght inpact cost of $.736 per
hundr edwei ght. The inpact of that $.73 per
hundr edwei ght on our dairy alone is as foll ows:

August 2012 t hrough Decenber 20 -- 2012 was
over $350, 000.

2013 was over $975, 000.

2014, over $958, 000.

That anpunts to a |l oss of over $2,200, 000
during this time period for our dairy alone. In an
i ndustry where we nust conplete for animals and feed
wth dairies around the country, this discount puts ne
at a huge di sadvantage. |In fact, it puts the entire
California dairy industry at risk and is why we are here
t oday.

The purpose of formng a Federal order has
three main tenets: One, to provide for orderly
mar keting; two, to assure reasonable prices to both
dairy farnmers and consuners; and three, to assure an
adequate supply of mlk to consuners.

M1k pricing in system-- the mlKk pricing
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systemin California has failed all three areas. In
fact, California's systemis exactly why the Federal
orders were created. That was to protect the dairy

i ndustry or the industry fromequal -- unequal econom c
i npact .

As for the third point, another failure of our
system the consuner is filling the brunt of decreased
California production nationw de, with butter reaching
hi storic high prices |last week. All dairy trade
publications lay one of the main reasons for this
historic price at the feet of California's decreased
m | kK producti on.

The fact that the Cooperatives' proposal
yields a $700 million benefit for dairy farners versus
the seven mll -- $70 mllion Dairy Institute's proposal
speaks volunes. The Dairy Institute's proposal hopes to
keep the status quo whil e destroying the val ue of quota,
and the California dairy industry. Destroying the val ue
of quota is not in keeping with the intent of Congress.
Allowing California quota to be recognized if a Federal
order were to be inplenented is the intent of
Congressional legislation and would nmai ntain over a
billion dollars of asset value for California dairy
farms.

During the hearing, it has been stated that
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ot her orders are allowed to pay |ess than m ni num

regul ated prices. Although the plants nay buy sone mlk
under class or may not even be part of the pool, the

maj ority of plants pay the mninumin order to keep
their mlk supply. M experience with our dairy farmin
W sconsi n, Federal Order 30, has never been paid | ess
than Class 3 for our mlk. 1'd like to repeat that
statenent. W have never been paid | ess than the
announced G ass 3 price for our mlk in Wsconsin over
the past 16 years.

The California dairy industry can no | onger
afford to operate under the current system Left
unchecked, the California dairy industry wll continue
to shrink at a rapid pace, unlike our counterparts in
ot her areas of the country.

| just returned froma -- fromour dairy farm
in Wsconsin. The dairy industry there is alive and
vi brant. Expansions are common, upgrading to the | atest
technologies. This is in stark contrast to California
where the |ife and energy have been taken out. In fact,
many are delving into other crops, such as orchards or
vines, and -- and sone are sinply selling and retiring.

The California dairy farnmers cannot conpete
with $1.84 discount. Any perceived production

efficiency we've had in the past are -- have been
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| argely eroded away. |In fact, in a recent article,
online article witten by Hoard's Dairynen, noted the
significance in seeing Wsconsin's m |k production per
cow higher than California's for the first tine in 50
years. California' s higher prices for grains, hays,
utilities, conmbined with our significant regul atory
costs, have eroded the cost advant ages we have once
enj oyed.

The rate of decreasing mlk production and the
| oss of cow nunbers is accelerating in California. Just
| ook at the record. A dairy famly a week is selling
the farm and pursuing other opportunities. Just this
past week, | received flyers for 17,000 head of cattle,
dairy cattle, in California be sold at auction. Mbst,
if not all cattle, go to the out -- to out-of-state
dairy farnmers that enjoy the benefits of the Federal
order. The California dairy industry wll not survive
under our current system

It was reported by USDA within the Prelim nary
Regul atory | npact Analysis, Exhibit 5, during this
hearing that California would expand if the Federal
order is adopted under the Cooperatives' proposal. |
can tell you that if the Cooperatives' proposal is
adopted, the result would be a decrease in the rate of

decline in mlk production, not an increase in overall
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production. The Cooperatives' base plans, which limt
production to current plant capacity are still in place.
This is the upper limt of California's mlk production.

If the Cooperatives' proposal is adopted, it
woul d only slow the decline of mlk production that we
have seen this year. The days of the California dairy
i ndustries expanding three to five percent each year are
over for the foreseeable future.

A sustainable future for the dairies that
remain in California relies on putting those dairies on
an even playing field with our out-of-state coll eagues,
and USDA is in the unique position to facilitate
transition in this process constructing a Federal M1k
Marketing Order in California. | urge USDA to adopt the
Co-op's proposal and bring stability to a dying
I ndustry.

DI RECT EXAM NATI ON
BY MR BESHORE:

Q Thank you, M. Kasbergen. | have just another
guestion or two for you. On your prepared -- the
testinony you prepared, which is Exhibit 21, could you
go to the second page where you have sone nunbers in the
text?

kay.

Ckay. So when you read the -- the dollar
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figures on page two of Exhibit 21, you didn't -- you
didn't read the full nunbers on the printed page out to
the -- to the final dollar. M question for you is did
you prepare the nunbers that are on the printed
Exhibit 21 on the basis of your personal financial
records of m |l k production?

A Yes. | took ny hundredwei ght m |k production,
multiplied it by $. 73 -- $.736 for hundredwei ght.

Q kay. And that was for the periods indicated,
August through Decenber 2012, cal -- the second one,

then, is cal endar year 2013?

A Yes.

Q And t hen cal endar year 20147?

A Correct.

Q Ckay. And | have just one other question.
You're a nenber of Land O Lakes; is that

correct?
A That's correct.
Q Do you -- have you been el ected by your

col | eague nenbers to any positions within Land O Lakes?
A | serve on the board of directors.
Q Ckay. |Is that -- does Land O Lakes' structure
have just one national board of directors?
Yes.

Ckay. How | ong have you served on the
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nati onal board?

A. 17 years.

Q And, then, all the nenbers of that board
are -- are elected by their constituent -- by their

nei ghbor dairy farnmers in particul ar geographic area; is

that the way it works?

A That's correct.

Q Have you held any offices within the board?

A | currently serve on the executive commttee,
and |"mrepresenting -- one of a -- serve on the
nati onal producers board.

Q The Board of National M|k Producers
Federati on?

A Correct.

Q Do you have anything else you' d |ike to add at
this point?

A No, | don't think.

Q Thank you. Thank you very nuch.

MR. BESHORE: | have no ot her questions for

M. Kasbergen, Your Honor.

JUDGE CLI FTON: Thank you, M. Beshore.

This is a remarkabl e statenment, M. Kasbergen

and | appreciate very much your appearing here and

giving it to us. I'mnow going to invite anyone to ask

you questi ons.
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Who would like to go first?
CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Good afternoon. M nane is Chip English.

Good afternoon, sir.

A Good afternoon.

Q W' ve net before, correct?

A Yes.

Q Maybe nore than once, but certainly about 18

nmont hs ago at the Western United neeting where in a
different forum obviously, we -- there were discussions
about the nerits -- the nerits and what a Federal order
m ght | ook Iike, right?

A That's correct.

Q So as a board nenber of Land O Lakes, are you
aware that the Cooperatives requested a study by Mark
St ephenson and Chuck Ni chol son to eval uate what a
Federal order would | ook like in view for California
dairy farners?

MR BESHORE: Your Honor. Your Honor, before

we get any -- any further into -- into that subject
matter. The study -- there was a study done, it's not a
secret. It is a private --
JUDGE CLIFTON: I'msorry, state your nane
agai n.
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MR. BESHORE: Marvin Beshore, sorry.

It is a study that was done for the private

use of the Cooperatives, and before we even get to

what -- get to the point, it will not be nade avail abl e

for this hearing record because it is a private,

proprietary study that was done and is the private

informati on of the Cooperatives. So nmaybe we can j ust

nmove things fromthere.

JUDGE CLI FTON: Woul d you spell the nane of

two gentlenen, if you know that, either of you?

MR ENGLISH Mark is MA-R-K.  Stephenson is

it ST-E-P-HE-NS-ON. And Chuck Ni chols -- Chuck

Ni chol son. CHUCK O Charl es. Ni chol son
NI-CHOL-S-ON.

Vell, | appreciate M. Beshore interrupting ne
to tal k about what nmay or nmay not happen, | did not ask
t hat question. | asked was such -- was he aware that

such a study had been conm ssioned, and you know, he's

now announced what he's going to do, and I wasn't

proposing to go into it nmuch nore than that today.

Ve

may very well have | egal argunent about the inplications

of wthholding that at sone |ater date, but | wasn't

proposi ng doing that now M. N chols -- M. Beshore

has stated his point.

Q But nmy question right nowis nmerely are you
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aware that such a study was done?

A Yes.

Q Have you seen that study?

A Yes.

Q Now, you make a nunber of statenments in -- in

your testinony, and you already have a farmin the Upper
M dwest as you've indicated. And where is that farm
exactly?

A. Br odhead, W sconsi n.

Q Where? Would you spell that for the record?

A B-R-ODHE-AD

Q And where in Wsconsin is that relative to the
metropolitan --

A Just 30 miles south of Madison.

Q And to whom do you sell your m |k or market
your m |k through? Are you a nenber of Land O Lakes

there as well ?

A No.

Q Are you a nenber of another cooperative?

A No.

Q Do you sell your -- who do you sell your mlk

to?
A G ande Cheese.
Q And do you know whet her Grande Cheese is a

pool plant on --
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A | don't know.
You do not know?

A No.

JUDGE CLIFTON: Is G ande GR-A-N-D E?
THE W TNESS: Correct.
JUDGE CLI FTON: Thank you.

BY MR ENGLI SH:

Q Do you know whet her Grande Cheese's -- G ande
Cheese's price paid to you is directly inpacted by the
Central M1k Producers Cooperative?

A | don't know.

Q Do you know what Central M|k Producers
Cooperative is?

A No.

Q Are you aware that there is excess capacity,

pl ant capacity | ooking for volunes of mlk in the Upper

M dwest ?
A ["'mnot -- | wouldn't know.
Q Have you ever | ooked to sell your mlk to

sonmeone ot her than G ande Cheese?

A Yes.

Q Was that prinmarily for price purposes?

A Yes.

Q And were you ever offered a higher place than

G ande Cheese was payi ng?
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A
Q

No.

So how | ong have you had that farmin the

Upper M dwest ?

A.
Q

| think it's over 16 -- 16 years.

And how | ong have you had the farmhere in

California?

A

years.

Q

At our current |ocation, we've been there 26

And was there another |ocation that you had

before that?

A
Q

Prior?

Yeah. You said current |ocation you' ve been

there 26 years, that inplies that your farmhas actually

been in business | onger than 26 years.

A

W were in -- we started in 1978 i n Sout hern

California.

Q
A

Q

And where is your farm now?
Tul are, California.

So if things are so bad in California and you

have a farmin the Upper M dwest, why are you still

dairying in California?

A.

It's a -- that's a good question. That's why

we're planting trees.

Q
A.

But you're still dairying?

Yes, we do.
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Q Now, you tie a |lot of what's happened in
California to the California order. Have you al so not
had i npacts fromthe drought?

A As far as the m |k production |oss that |
ment i oned?

Q M1 k production |oss, cost of your farnf

A | would say probably the -- the three to
five percent reduction in production that we've seen

this year m ght be 20 percent drought, 80 percent mlk

pri ces.
Q What about feed costs?
A They' ve actually cone down sone.
Q What about environnental issues in California?
A Those cost to do that are pretty -- been

pretty consistent over the years. Over the last two or
t hree years.

Q Now, you have a sentence -- the pages aren't
nunmbered, so I'mgoing to just --

A Sorry about that.

Q That's okay. It doesn't have to be, it just

makes it harder for ne to refer to it for the record,

so --
| guess on the |ast page of your testinony,

your -- in the mddle of the docunent, you reference

that if the California proposal is adopted, it wll not
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result in

an increase in production but result in a

decline of; do you see that?

A
Q

Yes.

And you referenced Cooperative base paint --

base plans. Are those mandated by California, the State

of California in any way?

A
Q

No.

They are private agreenents between the

cooperatives and its nenbers, correct?

A
Q
A
Q
time?

A
Q

co-ops to

A

Q
A
Q

That is correct.
And they can end at any tinme, correct?
What was that question?

They can be term nated by the nenbers at any

Not by the nenbers.

But -- well, the nmenbers could vote in their
term nate them correct?

Only the board of directors can decide that.
Who votes for the board of directors?
Menbers.

And you indicate that the limt -- there's a

limt to mlk production that is tied to plant capacity.

So were these base plants put into effect -- when were

t hese base plants put into effect?

A.

| couldn't tell you the exact year, but it was
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in the last six, seven years.

Q Were they put in in response to plant
limtation, plant capacity issues?

A Yes.

Q Were you a board nenber back six or seven
years ago?

A Yes.

Q At that time, did Land O Lakes because the
pl ant capacity issues need to nove m |k out of state?

A Yes.

Q Goi ng back to, again, it's the second page of
your statenent, but the third page with the cover, so it
Is the page that has the nunbers that M. Beshore
referred you to, and you tal k about Federal order three
main tenets. How did you decide that these were the
Federal order main tenets, three main tenets?

A | think during the infornmational neetings that
USDA provided, and | think | actually got it off from
Bob Cropp's, he had a deck that he had these tenets on,
and during the informational neetings that we had with
USDA, these were sone of the tenets that they had put
forth.

Q Are you aware that the third tenet, to assure
an adequate supply of mlk to consuners, was based upon

fluid mlk?
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A No.

Q If -- if the third tenet, wth respect, has to
do with bringing forth adequate supply of mlk for fluid
use, you aren't saying there isn't enough mlk in
California for Class | use, are you?

A No.

Q And there's really no chance, reasonabl e
chance that woul d ever happen in California, is there?

A If we continue on the path we're going,
possi bly.

Q Really? Wth a -- with Aass | utilization
you have today, you' re saying that in your view, it's so
bad that at sone point you get down, you wouldn't have
enough mlk for Cass I?

A | -- 1'd say if we stay on the trajectory that
we started this year, declining mlk production year
over year, in tinme we could possibly not have enough
mlk for Cass I.

Q So one year nakes a trajectory for you?

A | think com ng off the best year we ever had
financially and to see the three to five percent decline
where the rest of the country is all increasing, you
have to ask yourself why. And | -- and the only reason
the only thing you can point to, one of the major

factors, is our pricing structure. W don't get paid
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what the rest of the country is getting paid.

Q So when | began, | discussed with you the fact
that you were -- we net each other at the Western United
meeting, correct?

A Yes.

Q And after | gave ny presentation, we had a
little conversation, correct?

A Yes.

Q kay. And your response -- | believe your
response to ne, you can agree or disagree, your response
to ne was that even if the Federal order didn't have
i nclusive pooling, it would nonethel ess be benefici al
because then your cooperatives could charge over order
prem unms. Do you renenber telling ne that?

A Not -- | -- could you repeat that again?

Q Let me ask it a different way.

Is it your viewthat if a Federal order were
in place, even if there weren't inclusive pooling, that
nonet hel ess that woul d enabl e your cooperatives to
change over order premuns to return nore noney to the
dairy farners?

A | don't renmenber that statement. | -- yeah,
| -- the only thing I could say about -- maybe at that
time, my knowl edge of what inclusive pooling was was

not -- | didn't have a good understandi ng of what
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depool i ng neant .

Q Do you have a good under st andi ng what
depool i ng neans now?

A | have a better understanding.

Q And -- and do you understand that, for
i nstance, the buyer of your mlk, Gande Cheese, in the
Upper M dwest, assuming it is a pool plant, nonethel ess
has the opportunity to depool ml k?

A | understand that.

Q And do you understand that if the Cooperative
proposal is adopted, that plants processing cheese in
California would not have that opportunity?

A That' s ny under st andi ng.

Q And you're in favor of that result?
A Yes, | am
MR. ENG.I SH. | have no further questions.

JUDGE CLI FTON: M. Kasbergen, do you know how
to spell Bob Cropp's |ast nane?

THE WTNESS: G RO P-P.

JUDGE CLIFTON:. CROP-P;, is that correct?

THE W TNESS: Correct.

JUDGE CLI FTON:  Yes.

Who woul d next |ike to question M. Kasbergen?
111
111
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CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne representing Hi | mar Cheese.
M. Kasbergen, referring to the farmin
W sconsin and its relationship to Gande Cheese, do
know what entity, if any, pools your mlk under O de
307
A Coul d you repeat that question?
Q Do you know what entity pools your mlKk,
includes it on a nonthly report to the Market
Adm ni strator?
A No, | don't.
Q You don't.
Does -- do you know -- do you know whet her

mlk fromthat farm goes to Grande Cheese every day?

you

r

t he

A | don't know.

Q Once it gets picked up, you' re not sure where
it goes?

A No. | think the majority of the tine it goes
there, but |"'mnot -- we don't know.

Q How far are you fromthe G ande Cheese plant?

A We're not far fromtheir plant in Juda, wh
is about 10 mles fromour farm

Q kay.

A Juda, Wsconsin, J-U DA
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acqui

Q You i ndi cated you had ot her buyers who seek to
re your mlk in Wsconsin?
A. Yes.

Q And those buyers, were they further away than

the G ande pl ant?

A. Yes.

Q And you woul d incur greater transportation

costs to supply those ot her buyers that have sought your

m | k supply?
A It could have been. Sonetines the hauling
charges are not -- sonetinmes the buyers pay hauling

charges of the hauling for mlk there in Wsconsin, so

t hat

woul d not necessarily be the case.

Q So that woul d be another formof prem umin

effect; is that correct?

ever

A Correct.

Q You i ndicated you went fromthe best year you
had financially; what year would that have been?
A 2014.

Q kay. And was that because of the mlKk

prices?

A Yes.

Q When you spoke -- on page -- | don't know what
page. Let's see. Printed page one, two, three, four,

five,

si X. You spoke of 17,000 head of cattle in
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California to be sold at auction --
JUDGE CLIFTON: I'msorry, M. Vetne. So
you're counting the cover page as one?

MR. VETNE: No, |'mcovering the printed.

There's one, so let's see. ©Ch, yeah, | amcovering --
one, two, three, four, five, six. | am
JUDGE CLIFTON: Are -- | don't -- | don't get

t hat nmany pages. Are you on the |ast page?
MR. VETNE: |1'mon a page that the first two
wor ds are "per cow hi gher."
JUDGE CLIFTON: Okay. And is -- are there any
pages after that?
MR. VETNE: There are not. |It's the |ast
page.
JUDGE CLI FTON: Ckay.
MR VETNE: Woa.
BY MR VETNE:
Q kay. Are you with nme?
A Yes.
Q Thank you.
You say that nost, if not all, cattle wll go
to out-of-state dairy farners. How do you know t hat?
A Just based on the -- talking to the auction
yards that are actually selling the cows, attending sone

of those auctions, seeing who the buyers are. And this
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is not only, you know, just recently, it's probably been
in the | ast couple of years that npbst cattle are going
to out-of-state buyers.

Q Last coupl e years, including the best year you
ever had financially?

A Yes.

Q Ckay. And that woul d have been a good year
financially for other dairy farners, too?

A Probably better.

Q Probably better for others for what reason?

A Because their mlk prices are higher in the
ot her states.

Q Ckay. We -- we -- we noved fromapples to
appl es to sonethi ng el se.

Best year financially for other farners in
Cal i fornia?

A What was the question?

Q The question was would it have been a -- a
good year for other dairy farnmers in California
financially?

A Yes.

Q And there were still cows being sold from
California and bei ng purchased by fol ks out of state
based on your observations at auctions and chatting with

f ol ks?
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A Vell, the price of cattle | ast year that were
at probably record highs, people that wanted to exit the
i ndustry after recovering from you know, the 2009, I
call it the depression, mlk depression, | think people
saw it as an opportunity to exit the industry.

Q Wuld it not be true that cows avail able for
sale in California have for years, if not decades, been
purchased by dairy farns outside of California as wel
as within?

A No, actually if you go back in tine, probably
nost of the cattle that -- that cane to California for a
| ong period of tinme cane out of the Upper Mdwest. And
now we see the reverse happeni ng, cows are goi ng back.

Q They cane fromthe Upper M dwest because
production in California was grow ng; is that correct?

A That's correct.

Q And you add to that that the buyers wll enjoy
the -- I"'msorry -- farnmers that enjoy the benefits, in
the present tense, of the Federal order. Are you
i ncl uded buyers in Idaho, Utah, Nevada, in that context?

A Yes.

Q Do you understand that there is no federa
order in those markets?

A Yes. | also have relatives in that area, and

t hey get paid, nost of them if not all, get paid over
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Class Ill, even though it's unregul at ed.

Q Ckay. |In your testinony, the narrative
portion is -- which is page two and three, you talk
about over order premuns in other regions of the
country. And you get an over order premumin Wsconsin

al so, correct?

A Yes.
Q By the way, is -- is your price in Wsconsin a
Federal Cass IIl or blend price plus a premium or is

it determ ned by sone cheesy old fornula or sonething

el se?
A | believe it's a Class IlIl blend price.
Q Pl us prem uns?
A |"mnot sure if it's the -- yeah.
Q "' m sorry?
A | think it's based off Cass IIl plus
prem uns.
Q Plus premuns. And are the prem uns, then,

sinply a volume premiumor is it a dollar prem um based
on conponent, quality, and other factors?

A There i1s sone volune, there's sonme conponents,
and quality.

Q Do you know i f your conponent premumreflects
dollar for dollar the conponent values set by the

Federal order systenf
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It's higher than the Federal order.
Ckay.

Ckay.

That's why they call it prem um

o >» O > O P

The premumis higher than the Federal order.

Wll, | was tal king about the rate at which

you were paid for, say, an additional conponent. Wuld

it be the sane rate as established under the Federal
order per pound for that conponent or could it be a
hi gher or lower rate at a prem un?

A So ny understanding, it would be a rate,

Federal order rate for protein, let's say, talk prem um

Q Yes.
A And we get a premiumon top of that rate,

protein price.

t hat

Q Ckay. So you're getting a protein price that

sonmewhat exceeds the Federal order mninmum protein

price?
A Yes.
Q When you refer on page two to three of your --

your statenent, you tal k about narket dynam cs and over

order prem unms, which we just discussed, which -- which

are -- which are market prices, and then you turn to

di scuss the California state order, which are m ni nrum

regul ated prices; is that correct?
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A Yes.

Q You' re conparing market prices in one area
wth regulated prices in another area, correct?

A Conparing the nmarket prices in the Federal
order to a discounted California price.

Q Is it your testinony that prem uns cannot be
charged in California for sone regul atory reason?

A No.

Q If California, |like Wsconsin or M nnesota,
had capacity in search of supply, do you believe that
prem unms woul d be pai d?

A Conparing California to Wsconsin, it's --
it's appl es and oranges.

Q Thank you.

A | think you have hundreds of plants conpeting
for mlk in Wsconsin, here we don't have that
conpetitive dynamc

Q kay. You indicated with respect to your

calculated |l oss at difference in California regul ated

and Federal regulated prices, just under a mllion
dollars in 2013 and 2014. | did the arithnetic -- tel
me if I'mwong because |I'm not good at math -- you have
approximately 11 mllion pounds per nonth mlk

producti on?

A | couldn't tell you right off the top of ny
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head, but if the take the $.736 per hundredweight,
that's when you'll get nmy annual m | k production.

Q Ckay. Well, actually, if you want pounds,
you'd have to put a couple zeros before the .736 because
you represented it as a hundredwei ght --

A Ri ght .

Q -- correct?

A Uh-huh. That's correct.

Q. Thank you.

On the | ast page of your testinony, you refer
to sonething you call "cost advantages we once enjoyed."
Can you provide ne a |list of those cost advantages that
you once enj oyed?

A When we had $2 corn, our mlk production was
hi gher than anyone else in the rest of the nation. W

had scal e that no one el se had.

Q Scal e, you nean?
A Si ze, size and scale. Size of our farns
were -- were bigger than nost of the rest of the

country. Conparing a 50 cow farmin Wsconsinto a
3,000 cow farmin California, that's huge efficiencies
t here.

Q So your cost of production is lower in
California than Wsconsin?

A No. Yeah, | didn't say that.
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Q Ch.

A ' m saying conpared to a 50 cow farm
possi bly, but our farmin Wsconsin is nuch nore
profitable than our farmin California?

Q M/ question wasn't profitability, my question
was cost of the production, which is in the cost?

A So we -- when corn was $2, and we had hi gh
m | k production in the area, one of the
hi ghest-m | k- produci ng states in the nation, we had a
great advantage. But then ethanol canme, and we had $8
corn.

And -- and then we have exported our kids and
grandkids to the rest of the nation, and we've taught
the rest of the nation howto dairy farm And when you
| ook at expansi ons goi ng on throughout the nation,
it's -- alot of it is California-based famlies
expandi ng. O relocating.

Q Both farns have operated for nore than ten
years, correct?

A Correct.

Q W sconsin and California?

A Uh- huh.

Q Wth respect to that ten-year period, how does
your cost of producing mlk in California conpare with

the cost of producing mlk in Wsconsin?
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A | woul d have to guess, and | don't really want
to do that.

Q Do you have an inpression, either nore or
| ess?

MR. BESHORE: Your Honor, | -- | object. |
object to the question. He just said he didn't want to
answer, he didn't want to guess or specul ate, and he's
been asked the sanme question again. And, you know, what
good is that? That's -- that's objection nunber one,
that it was asked and answer ed.

bj ection nunber two i s why woul d we ask
W tnesses for their inpressions or their speculation for
this record?

MR. VETNE: M question, the |last question was
i ntended to take away the guesswork at particul ar
nunbers and i nquire whether he was aware of the
directional difference, nmore in one place, less in the
ot her, just generally, directional rather than specific.

JUDGE CLI FTON: You're asking himto spot
trends, current trends?

MR. VETNE: No, the question was over the 10
years, whether one area -- farmin one place has greater
or lesser, in general, costs than the other area.

JUDGE CLIFTON:  And you're just asking himto

base this on his own experience, one farmin Wsconsin
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and the one farmin California?
MR. VETNE: Yes, absolutely.
JUDGE CLI FTON:  You nmay answer.

THE WTNESS: 1'd have -- | really don't want

to guess. |'d be guessing, and | just rather have t
nunbers in front of me to actually answer it
intelligently.
BY MR VETNE:

Q kay.

A If I knewit, | would tell you, but | just
don't want to guess.

Q One final question. You -- or two final
questi ons.

You indicated that -- that you were aware
this Stephenson/ N chol son study, ny question does no
toits contents, it is this: Ws the study general
distributed to the nmenbership?

A No.

Q And then finally, you reference to Federa
M|l k Marketing Order tenets, you say you got that fr
Bob Cropp. Do you recall the publication nane or
approxi mate nane so we can try to duplicate a Google
sear ch?

A No. If I have it -- | mght have the slid

wthnme. If | do, | can give it to you, but it was
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it was a sunmary of Federal orders and how t hey worked
and operated, and one of the slides, this is one --
those three tenets he had as one of his slides on the --

Q Was it at a |live presentation or did you go
online to find it?

A | went online and found it.

Q Thank you.

JUDGE CLIFTON: Wio will next question
M . Kasbergen?
CROSS- EXAM NATI ON

BY MR Rl CHVOND:

Q Bill R chnond, USDA. Thank you, Your Honor
And thank you, M. Kasbergen, for your testinony today.

Just had one brief question. This goes back

to your discussion on the cooperative-based plan. Could
you wal k us through kind of the process for what you or
anot her Land O Lakes nenber m ght need to go through if
you wanted to expand production on your farnf

A If you wanted to expand, you can -- you can
but you do at your own risk. So I think all -- all the
co-ops have simlar type programs, it's not just
Land O Lakes, so you woul d expand at your own risk. |If
you wanted to purchase base, you could by purchasing
another farm so that's the only way you coul d expand

and have your m | k production covered by the co-op base.
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Q Cot it. So there is kind of a formalized

process in place full, if you wll?
A. Yes.
Q Got it. That's all. Thank you

JUDGE CLI FTON: Does that pronpt anyone el se
to question?
MR. VETNE: Sorry, Marvin.
RECROSS- EXAM NATI ON
BY MR VETNE:

Q M . Kasbergen, when you said "purchase base,"
you were referring to private base plant within the
Land O Lakes cooperative; is that correct?

A Correct.

Q You weren't referring to the regul ated?

A Not the quot a.

Q Not the -- not the quota -- well, quota is --
system i ncl udes quota base and over base, this is
sonething entirely different?

A That's correct.

Q kay. And -- and you can -- and -- and you're
not prevented from expansion, but if you can't recover
your margi nal costs, why bother; is that basically your
deci si on process?

A If you wanted to expand in today's narket

where there's excess capacity, you could probably do so
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at no risk.

Q Ckay.
A Because m | k production has not reached th
cei ling.

Q Thank you.
REDI RECT EXAM NATI ON
BY MR BESHORE:
Q | have just one clarifying question
When -- M. Kasbergen, in response to, | t
M. Vetne, you referred to California as previously
bei ng a highest m | k-producing state at a prior tine

when there was a California advantage or it was nore

e

hi nk

favorable to do so in California. Wen you tal ked about

t he hi ghest m | k-producing state, were you tal ki ng about

per cow or just aggregate production?
A | think per -- per cow production.

Q Ckay. That's what | thought, and | don't

think that's clear, but | wanted to -- | wanted to nake

t hat cl ear.
There was a tine when it had the highest
producti on per cow, and that is no |longer the case?
A No.
JUDGE CLI FTON: Wien he says that is no lo
the case, is he correct?

THE WTNESS: He's correct. Yes. Sorry.
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MR. BESHORE: Thank you.

Thank you very nuch for your testinony today,
M . Kasber gen.

THE W TNESS: Thank you

JUDGE CLI FTON: Are there any other questions
before M. Kasbergen steps down? There are none.

Thank you so rmnuch.

THE WTNESS: You're wel cone.

MR, BESHORE: | would ask that Exhibit 21 be
admtted, if it has not already been.

JUDGE CLI FTON: Thank you. It has not.

MR, BESHORE: Wth help from M. English.

JUDGE CLIFTON: Is there any objection to the

adm ssion into evidence of Exhibit -- M. --
MR HLL: Brian HIIl. Brian HII.
One question -- well, one statenent. Wth the

Departnent's focus on personally identifiable
information, |I'mnot sure about this address --

JUDGE CLI FTON:  Ah.

MR HLL: -- onthe front. Maybe | should --

JUDGE CLI FTON:  Yes.

MR, HLL: -- have that stricken for the
record.

JUDGE CLI FTON: M. Kasbergen, could I --

could | ask is this a business address on the front of
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Exhi bit 217

THE W TNESS: Yes, it is.

JUDGE CLIFTON: Al right. If it's a business
address, we have no problemw th privacy interests or
personally identifiable information, so thank you.

MR, HLL: That's all | had, Your Honor. | do
not have an obj ecti on.

JUDGE CLI FTON: Thank you. Thank you,

M. HII.

MR, BESHORE: Thank you, M. Hill.

JUDGE CLI FTON: Exhibit -- were there any
ot her comments or objections?

Exhibit 21 is admtted into evidence.

(Wher eupon Exhibit 21 was admtted

i nto evidence.)

JUDGE CLI FTON: M. Beshore.

MR, BESHORE: The next dairy producer w tness
is M. Jared Fernandes, and he has prepared a three-page
statenent, or a statement with three typed sides, which
| woul d ask be marked for identification as Exhibit
Nunmber 22.

JUDGE CLIFTON: And | believe that's already
been distributed to us. Does it |look |like this,

M . Beshore?

MR. ENGLI SH: Yes, it does.
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JUDGE CLIFTON: Al right. W'Il mark that as
Exhi bit 22.

(Wher eupon Exhi bit 22 was narked for

I dentification.)

JUDGE CLI FTON: And does everybody have one?
All right. It appears they've been distributed.

M. Beshore, you may -- oh, let ne swear in
the w t ness.

"1l swear you in in the seated position.

Do you solemmly -- please raise your right
hand.

Do you solemly swear or affirmunder penalty
of perjury that the evidence you wll present wll be
the truth?

THE WTNESS: | do.

JUDGE CLIFTON: Wuld you pl ease state and
spell your name?

THE WTNESS: Nane is Jared Fernandes.
J-AA-RE-D. F-ERNANDES

JUDGE CLIFTON: D E-S, that surprised ne.

THE W TNESS: Portuguese.

JUDGE CLI FTON: Portuguese. Thank you.

M . Beshore.

MR. BESHORE: Thank you, Your Honor.

111
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DI RECT EXAM NATI ON
BY MR BESHORE:
Q M . Fernandes, have you prepared the
t hree-page statenent that's just been marked as Exhibit
22 for presentation today?
A Yes, | have.
Q Have you been in the room during

M. Kasbergen's testinony?

A Yes, | was.

Q Are you still prepared to testify?

A Yes. Yes, | am

Q Thank you. You nmay proceed wth your
t esti nony.

STATEMENT OF JARED FERNANDES

THE WTNESS: Al right.

Thank you for the opportunity to testify
before you today. M nane is Jared Fernandes, and |I'm a
third generation dairyman operating just south of
Tulare. MW famly partnership consists of nyself and
four brothers. Together we own and operator three dairy
farms, wth over 14,000 animals, and collectively farm
approxi mately 2500 acres devoted primary -- primarily to
forages to feed our cows.

As a nenber owner of Land O Lakes, | support

t he proposal put forth by Land O Lakes, Dairy Farners of
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Anerica, and California Dairies to institute a Federal
M1k Marketing Order in California.

"' m here today to discuss the chall enges of
the California 4b pricing has had on our operation both
financially and with hedging. First 1'd like to | ook at
the differences between the California C ass 4b versus
the Federal Order Class II1.

| have "Analysis of 4b versus Cass I
Pricing for California Dairy Producers.”

As a California dairy producer who narkets
mlk to handl ers regul ated under the California state
order -- mlk order, we are at a disadvantage in terns
of managing price risk due to an inherent basis
difference to the hedging instrunent, the Cass IlIl mlKk
futures contracts, through the Chicago Mercantile
Exchange, CM.

As a general rule, producers outside of
California who market their mlk to handl ers regul ated
under a Federal M|k Marketing O der, FMMO have, as part
of their value formula, Cass IlIl mlk pricing. Recall
that Class Il mlk within the Federal M|k Narketing
Order refers to mlk used to nmake cheese and whey
products. The Class IIl pricing in the Federal MIKk
Mar keti ng Order includes cheese and whey factors and

al so represents the settlenent value for the Cass Il
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mlk futures contracts. For the Cass Il conponents of

the Federal M1k Marketing Order pricing fornula, the

producer whose price -- pricing is adm nistered by an
FMMO may directly hedge the dass IIl conponents of his
overall price with the Class IlIl futures contract on the

CVME. Thus, an FMMO producer experiences significantly

| ess "basis" risk between his price and that of a -- of
t he hedging instrunent -- and that of the hedging
i nstrunent .

By contrast, a dairyman in California, like

nmysel f, operating in the California state m |k order
that has a different fornula for determning the mlk --
price for mlk used to make cheese and whey products.
The California Cass 4B price includes different cheese
and whey price factors than the FMMO Class II1l pricing
formula. Since California uses its own pricing nethods
and price discovery series, a discrepancy or price basis
difference is created within the California 4b price and
the FMMO Class |11l prices.

The difference between the two prices series
is alnost always negative for California 4b, pricing
less than Cass IlIl price -- than the Cass IIl pricing.
More inportantly for hedgi ng and ri sk managenent
pur poses, the basis is highly volatile and unpredictable

month to nonth. For exanple, the annual average of the
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basis, calculated by subtracting the FMMO C ass 111
price fromthe California 4b price, has ranged froma
val ue of a negative $1.24 in 20 -- in 2010 to a val ue of
a negative $2.41 in 2014. Wthin 2011, the basis ranged
froma negative $1.88 in Novenber 2011 to a negative
$3.63 in Decenber, a swing of a negative $1.75 in just
one nont h.

The table below illustrates the average annual
basis different -- values between the two series of
announced prices and also offers the nmonthly m ni nrum and
maxi mum di fferences in each year. The table has the
California 4b versus the Cass |1l basis value. The top
line has the year, followed by the average of the basis
di fference, the maxi rum and the m ni num

In 2010, it averaged a negative $1.24 with a
maxi mum of a negative $2.30, and a ni ni mum of . 37.

In 2011, it was a negative $2, with a nmaxi num
of $3.63, and a m ni num of . 08.

JUDGE CLI FTON: Now, let's nake clear that
both the mninuns that you' ve testified about are
negati ve m ni nuns.

THE W TNESS: Those are negative, and that's
in cents, yes.

In 2012, it averaged a negative $1.91, with a

maxi mum of a negative $2.82, and a nmini mum of a negative
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$. 98.

2013 was a negative $1.57, a maxi mnum of a
negative $2.30, and a mni num of a negative .67.

2014 was a negative of $2.41 average, a
maxi mum of a negative $3.24, and a m ni rum of a negative
. 84 cents.

In 2015 --

JUDGE CLI FTON:  Just --

THE WTNESS: |'msorry.

JUDGE CLI FTON: Just negative $. 84.

THE W TNESS: A negative $.84, yes.

JUDGE CLI FTON: Okay.

THE WTNESS: In 2015 thus far is a negative
$1.49, with a maxi rum of a negative $2.43, and a m ni mum
of a negative $.53.

As the table suggests, the swng in basis
val ues t hroughout any given year are quite signature and
at tines are north of $3 a hundredwei ght. G ven that
there's no availability or liquid financial hedging
i nstrument that tracks either the absolute California 4b
pricing or the basis difference to Cass Ill, the
California producer has no legitimate vehicle to lay off
his -- this significance portion of his price risk.

I nstead, we typically hedge with Class Ill futures to

t he extent cheese and whey influences our pay price and
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hope for the best in ternms of our forecasts of base risk
versus what actually occurs. The transition fromthe
California mlk mark -- mlk order to the FMMO wi ||l add
another tool for California dairy farners to nanage our
mlk price risks.

Moving to a California FMMO wi || :

1. It wll erase the current 4b basis risk
attributed to an announced cl ass pricing.

2. It places the California producer on a
| evel playing field with the rest of the country in
ternms of available risk managenent tools.

3. It wll allow California producer to
receive substantially the sane price as producers
outside of California operating in the Federal Mk
Mar ket i ng O der.

4. It raises California's AlIl MIlk Price
allowng for less margin risk within the M-- Margin
Protection Program or MPP.

"My Journey."

G ven the volatility in the marketpl ace, |
realize our famly's dairy operation needed to eval uate
a ri sk managenent strategy. W started slowy in 20009,
before the basis risk of California' s Class 4b versus
FMMO Class Il was considerable. | enrolled into a

two-year risk managenent class and began under st andi ng
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the tools available to producers to mnimze the
volatility in the nmarketplace. Wile |I've | earned a
t remendous anount about -- about the conplicated world
of risk hedging, | have to say that nmuch of the tinme
|"ve been frustrated with our ability to offset the
basis | descri bed above. There have been many i nstances
why |'ve given up an opportunity because ny settl enent
price was above the ceiling | had | ocked in, however, ny
cash price was well below ny ceiling. | have also had
my floor protected but not realized. For exanple, this
past July 2015, | purchased $15.50 puts and sold $20
calls on half of ny Cass 3 usage. This position cost
our operation $.31 per hundredwei ght paying $.52 for the
put and selling off the top for $.21. The July Cass 3
price settled -- settled price was $16. 33, well above ny
put. However, the Class -- the California 4b settl ed
price was $14.98, below ny floor price.

|"ve currently hired a risk managenent
consultant to assist us in our hedging strategies. This
consul tant works with dairies throughout the USA and has
repeat edly indi cated hedgi ng woul d be nore
straightforward with reduced basis risk if California
coul d adopt the sanme value as a FMMOD for whey in the
California 4b forrmula price or have -- or have

California institute a Federal M|k Marketing O der.
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In addition to the factors |'ve described in
my testinony, and perhaps paranount to the |ongevity of
my famly's farms future dairy operation, | |ook at our
m | k production volune fromthe period of January 2010
t hrough June 2015, and | applied the average difference
bet ween the Federal M1k Marketing Class Ill price and
the California 4b of $1.80 per hundredwei ght. Realizing
that the mlk used in the 4b represents roughly
40 percent of the mlk pooled in the California --
pooled in the California State m |k order, the $1.80
di scount of the mlk price used to make cheese and whey
products translates into a California overbase inpact of
$.72 per hundredweight. To summarize, this $.72 per
hundr edwei ght di scount resulted in a cunul ative
di fference of $6.6 million fewer dollars for our mlKk
producti on than what ny FMMO counterparts woul d have
received for mlk used to nake the sanme product within
the same -- with the sanme sim/lar production.

For the reasons |'ve outlined in ny testinony,
| strongly urge the USDA to accept and inplenent the
proposal set -- put forth by Land O Lakes, Dairy Farners
of Anerica, California Dairies to institute a Federal
MIk Marketing Order in California in its entirety.

Thank you.

DI RECT EXAM NATI ON
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BY MR BESHORE:

Q M . Fernandes, since you've prepared this and
had the opportunity to spend a few mnutes in the
hearing here today, is there anything you' d like to --
to add or --

A No, | -- the only thing | don't -- I -- |
spoke in sone terns that |'m sure not everyone
understands as far as hedging, | -- | tried to sinplify
it, but there's nothing else. | just don't know if
there's sone questions about sone of the terns | used.

MR. BESHORE: There -- there nmay be, and |'|
| eave those to other potential exam ners.

JUDGE CLIFTON: Who would like to go first in
aski ng questions of M. Fernandes?

MR. ENGLI SH: Can you give us one mnute,
Your Honor ?

JUDGE CLIFTON: Certainly.

MR. ENGLI SH: Thank you.

JUDGE CLI FTON: Wiy don't we take a
five-m nute stretch break? Everyone don't go too far,
we won't be long. [It's now 2:27.

(Wher eupon a break was taken.)

JUDGE CLIFTON: Al right. W're back on
record at 2:33.

111
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CROSS- EXAM NATI ON
BY MR ENGLI SH:

Q Good afternoon, sir. M nane is Chip English
an attorney for the Dairy Institute of California.

A Good afternoon.

Q And | don't have a | ot of questions. | think

In lieu of the contracts that you have tri ed,
has your consultant suggested or have you | ooked at
usi ng cheese, butter, and nonfat dry mlk contracts in
proportion that those are in pool in California?

A Vell, we've tal ked about them \Wen -- when |
first was hired on with them we were skeptical because
of they -- they were very low liquidity contracts,
meani ng there wasn't a | ot of buyers on the other end,
so it's hard to make a contract if there's soneone not
on the other end willing to do it. Since they had --
the liquidity has picked up in those contracts, but |
rely on ny consultants now, now |'ve stepped away from
t he gane and have hired consultants to do this for ne,
and they are -- strictly been doing Class Ill, Cass |V,
and we have been doing a little bit of sone butter
contracts, recently.

Q Does that effectively nmean that that is sort
of what you're doing now, | nean, if you're doing

butter, nonfat dry m | k?
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A Say that again.

Q Does that nmean you sort of are now doi ng that
not, getting into butter, nonfat dry mlk contracts?

A " mnot doing -- you nentioned cheese and dry
mlk, but I"'mminly doing Class Ill, Class IV, and we
are doing sone butter.

Q Actual ly, that's what | thought | asked. |[If |
ski pped it, | apol ogi ze.

JUDGE CLI FTON: For those of us who don't

understand, what is -- what is the equival ent to nonfat
dry mlk, M. -- M. English, as you're using it?
MR ENGLISH NF-DM I|I'msorry.

JUDGE CLIFTON: So --

MR ENGLISH Oh, as we're tal king about it?
Class 4a or Class -- Class 4a with the Arabic 4a in
California, or dass IV, Roman nuneral IV in the
Federal, that's the nonfat dry mlk. But butter also
falls under Class IVin the Cal -- in the Federal order.

JUDGE CLIFTON: Al right. So the reason you
t hought you were asking the sane thing as he answered is
you were equating his answer Class IIl with cheese; is
that right?

MR. ENGLISH: One way or the other, | think he
t hought | was | eaving butter out, but | did not intend

to | eave butter out, so --
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JUDGE CLIFTON: Al right. Thank you.
BY MR ENGLI SH.
Q Just to be -- let's just clear it all up.

What are you doi ng now?

A W currently have sonme Class |V positions,
sone Class Ill positions, and we do have sone butter
contracts, Class -- butter positions.

Q Al right. Are you a board nenber of
Land O Lakes?

A No, |'m not.

Q Are you aware of the study | referenced
earlier by Mark Stephenson and Chuck Ni chol son that

cooperatives requested with respect to the Federal

orders?
A ' maware of the study.
Q Have you seen it?
A | have not.

MR, ENGLI SH: | have no further questions
this w tness.
JUDGE CLI FTON: Who woul d next |ike to ask
questions of M. Fernandes?
CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne. Representative for Hilmar Che

Wth respect to that Stephenson/ Ni chol son
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study, have you been told anything about its contents?

MR. BESHORE: Before he has a chance to answer
that. | object to any questions that would -- about the
content, that would lead to the content of the
proprietary private confidential study that was done for
t he cooperati ves.

JUDGE CLI FTON: Thank you, M. Beshore. And
al t hough you're always just one step ahead, | think
that's better than waiting too | ong.

So you nmay answer the question you' ve been
asked, which is?

BY MR VETNE:

Q Have you been told anything about its content?

A Not that -- | don't renenber anything about
it, to be honest with you.

Q So it didn't cone up at any producer neetings
concerning the adoption of a Federal M|k Marketing
Order, to your nenory?

A It may have, but | can't -- | don't even
remenber what it was about.

Q You -- towards the end of your statenent, you
used a period of January 2010 through June of 2015 to
apply what you characterize as a $.72 discount; is that
correct?

A. That is -- that is correct.
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Q My question is why the period starting in
January 20107?

A Well, I -- | used that mainly just to kind of
refer back to the chart that | gave the basis
differential on page two, so just a reflection of during
that tine period, | just took that snapshot.

Q Ckay. Is it your testinony that this state
order system was acceptable prior to 2010 and it's been
| ess acceptabl e since?

A | would say that the volatility has increased
since 2010.

Q So since 2010, sone undesirable aspects of the
state pricing program have evol ved, and one of those
aspects is volatility; is that your answer?

A That's -- that's correct. O volatility or
basi s ri sk.

Q Ckay. So your testinobny was in -- in context
of the ability of your dairy farm operation to hedge
under the fornulas rather than -- rather than a
characteri zation of whether the resulting price was good
or bad?

A My testinony was based sol ely on hedgi ng
difficulties.

Q Hedging difficulties.

And when you say it translates into a

1010

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

California overbase inpact of $.72 per hundredwei ght, at
that point you were referring to the regul ated overbase
price, not a cooperative overbase price?

A | was referring to a regul ated, yes, m ninmum
price.

Q kay. |s there any particular reason you

chose to refer to an overbase inpact rather than a quota

I mpact ?
A No.
Q Do you --
A ' m not sure what you nean, actually.
Q Wll, in California there's overbase mlk and

quota ml k. For quota mlk, you receive sonething nore
t han overbase m |k, correct?

A Yeah, but | was tal king about the m ni mum
prices on -- | believe | was tal king about the m ni nrum

prices differences of $1.80.

Q Ckay. And how does use of overbase versus
guota play into that -- into your analysis here?

A Repeat, pl ease.

Q How does use of overbase in reference -- in --
i n your testinony, how -- how does that play into it
versus referring -- referring to quota inpact, if at
al 1 ?

A " m not sure.
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Q Do you own quota?

A Yes.

Q What portion of your mlk is covered by quota?

A A very small portion.

Q What is your nonthly m |k production?

A |"mnot sure. [It's approximately on the three
farnms about -- about 15 mllion pounds per nonth.

Q Thank you. Are the farns of roughly equal
si ze?

A No.

Q That 15 mllion pounds represents a range,

appr oxi mate range of what to what, smallest farmto the

| argest farnf

A
Q

over base,

Fromone mllion to eight.
Bl ess you.
Are you, in addition to California quota and

your production is subject to a cooperative

base plan, correct?

A
Q

That's correct.

And under that base plan, should you decide to

expand your m | k production, you woul d expect to pay

| ess for

assi gned
A
Q

a vol ume produced above what ever base it's
to, correct?
| woul d be taking a risk.

And the risk would be at a | ower price,
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correct?

A The risk would be in the event that the plant
was at capacity and | was shippi ng overbase, then I
coul d be shoved into the | ower price.

Q Ckay. It only triggers when the plant is

at -- your custoner plant is at capacity; is that
correct?

A | believe so.

Q Is that a particular plant or is that plants

generically within the California systen?

A Al three of our farnms ship to Land O Lakes,
and the base is with Land O Lakes.

Q And if those plants are at capacity and you
have produced nore m |k than the base assignhed to you,
what is the price penalty that you woul d expect to
suffer; do you know?

A | do not know.

Q You' ve never neasured that against your
mar gi nal costs of producing extra m|l k?

A |"ve never been faced with that situation.

Q Thank you.

JUDGE CLIFTON: Wio next will question
M. Fernandes? No other questions.
Thank you, M. Fernandes.

THE W TNESS: Thank you

1013

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR, BESHORE: There is a third dairy farner
here who would like to testify at this tine. He is --
does not have a prepared statenent, but his nane is
Xavier Avila, and I'd call himat this tine.

JUDGE CLI FTON: Thank you.

Pl ease conme forward, and you nay be seated in
the witness chair.

THE W TNESS: Hel | o.

JUDGE CLI FTON: Hello, and wel cone.

"1l swear you in in a seated position. Wuld
you rai se your right hand, please?

Do you solemly swear or affirmunder penalty
of perjury that the evidence you wll present wll be
the truth?

THE WTNESS: | do.

JUDGE CLI FTON: Thank you.

Pl ease state and spell your nane.

THE WTNESS: M nane is Xavier Avila.
X-A-V-1-EFR Avila. A-V-1-L-A

JUDGE CLI FTON: Thank you.

DI RECT EXAM NATI ON
BY MR BESHORE:
Q M. Avila, are you a dairy farnmer in
Cal i fornia?

A Yes, | am
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Q And do you have sone comments that you woul d

like to present here at this hearing?

A Yes.
Q Pl ease -- pl ease proceed.
STATEMENT OF XAVI ER AVI LA
A | ama small dairy producer. | live in
Tulare. 1'min a partnership. W!'re trying to survive
and -- and build fromthat. |'ve been a dairy producer

since 1992. M parents and ny grandparents were in the
dairy business, so it's basically all | know

| am a board nmenber of Land O Lakes, and |'ve
been a nenber of a trade group in -- in the early
200's -- or 2000's. | was a -- a chairman of California
Dai ry Canpaign, so |'ve been observing the events of
this state for quite a few years now.

| amin favor, obviously, of the three Co-ops'
proposal, that's what we call it, Land O Lakes, CDI, and
DFA.

A coupl e of points about the proposal. | know
gquota is an issue and -- and the pooling is an issue.
As far as the -- the -- as far as the stability of the
mar ket here, it's been very unstable, as you heard
previ ous people say, but 1'd like to get into that after
I touch on a few things here.

We're going to be asking for inclusive
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pooling, and | just wanted to point out a few
observations |'ve made. You know, | often hear it s
that we don't have inclusive pooling anywhere el se,
you know, we probably won't get that. Well, that m
be true, but California is also different than
everywhere el se. W have the whol e Pacific Ccean on
side, and as you | eave the Valley dust on an airplan
and head east, what do you see when you | ook bel ow?

Wastel and. Desert. W're not |ike those two huge

ai d
and,

ght

one

e

conpetitive areas, that Upper M dwest and the East Coast

where you' ve got nost of the nation's popul ation, an
dairy producers can get out of their contract fairly
quickly. In California, it takes a year or |onger.

M|k noves around there fairly -- fairly g

d

ood,

so mlk could goin a lot, you know, a ot of mlk wll

end up fromthe Upper Mdwest to the East Coast or d
to the South. That really doesn't happen here in
California. As | said, our geographic area puts us
different, and I think that reason is why we're aski
for inclusive pooling. W really don't have a lot o
options in our conpetition for the rawmlk, it's re
conpletely different than other areas.

So the other thing, too, is the quota. W
have our quota system It works very good for

producers. W even have a proprietary cheese plant
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this state that people say if it wasn't for themselling

their quota, they won't exist. Most dairy farners like

their quota. It doesn't, you know, it -- it's a way

to -- if they don't want to growin -- in nunbers or are
| andl ocked to -- to help their farmout, so it's -- it's
voluntary. You can sell it. You can buy it. To prove

its -- its value, it's actually quite expensive. If it

wasn't necessary -- if it wasn't an advantage to

dairynen, its price would be down there pretty good.

So sone remarks were made about depooling, you
know, do we expect California not to allow any
depooling. Wll, that's kind of what we do now i n our
state. You really can't depool now, and I think it's
because of those conditions | said. So -- but depooling
works -- could -- could be pretty detrinental to us here
because we have a different class utilization. You
know, we -- we -- we don't have a whole | ot of one
thing, we're kind of bal anced.

So just give you an exanple, in an area that's
90 percent Cass Ill, if you depool, there's not a big
difference there, you know O if you're in an area
where there's a huge anount of Class |, |ike the East
Coast, you're not really gaining anything by depooling,
so allowi ng depooling in those areas is really not that

bad conpared to howit would be in California when you
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have a 30 percent butter powder, you know, 40 percent
cheese and whey, and you can get these big swings in
those two different prices.

So depooling here is just a way of gam ng the
system Wen it's to your benefit, you want in, and
when it's not, you don't -- you don't -- you don't want
to be in, so you take everything for you, and the result
is basically a | ower producer pay price.

So -- now, the state of our -- our -- the
state of mnd of the California dairynen is, in fact, in
decline. It takes a while for things to happen. You
know, al nonds, you can basically start planting al nonds,
and in a few years be naking a ot nore noney. | think
peopl e haven't given up yet. | -- you know, being --
talking to a | ot of dairynen about this, they're hugely
in favor of this proposal, and a | ot of themare waiting
to see what happens with this because there's no hope
less -- left. This is our last hope is this process.

W' ve been through a nunber of CDFA hearings.
There was even a lawsuit. W've tried all these
different things. And | was one of -- | was one -- |'ve
been in favor of the Federal order before the big
differences in the Casses IIl, 4b. 1've been in favor
of this for probably about 15 years, so you recall, |

think it was sone -- we were offered in the '96 Farm
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Bill to keep our quota and join the Federal order in
"90 -- back in "96, and | think we received that offer
because it was a group of dairynen at that tine saw it
as beneficial at that point, so this is not sonething
new. It's popular now, but there was always a group, a
segnent of dairynmen that wanted to do this, join the
Federal order.

So when you -- when you have conditions that
you can rmake nore noney with your |and doi ng sonet hi ng
el se, and quite a bit nore, | think sonebody figured out
that m |k would have to be $40 a hundredwei ght to
conpete with the alnonds. WlIl, you really have to | ove
cows and | ove the dairy industry not to nake that
switch. And you can drive all over the country in the
Vall ey here and see all the young -- you can tell al nond
trees by their size, and you can see themgoing in
ever ywher e.

So we're doing this to save our industry,
and -- and we appreciate the processers, but we're
actually saving them because if enough people exit,

then what are they going to do wthout mlk? So --

and -- and it is going to happen, it's already
happening. | agree with Cornell, what he said earlier.
This will slowit down. It won't stop it, just for the

fact there's better things they can do with their equity
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than m |k cows.

So just one nore bit before | stop, and that's
just the enotional state of the dairynmen, and | think
should talk about it. W -- we have plenty -- plenty of
technical, you know, testinony here, but the enotional
state of the dairynen, you know, when you -- when you go
to sonebody's farmand visit them and they invite you
into the kitchen, and they're sitting around the table,
and they don't know how to pay their bills, and the
bank' s breat hi ng down their neck, and, you know, | and
val ues are high and cow val ues are high, you know, what
do you think's going it happen?

You know, it's a sad story when they make that

decision to sell out. You know, | could tell you, you
know, the children are -- their dreans, hopes and dreans
are -- sone are to continue, but even if it's not,

they're hugely involved in agriculture. They take ag

cl asses, and, you know, in ny high school, we're one of
only two school -- school -- school-owned dairy farns in
the United States. So there's a lot of 4H and FFA
judging, dairy judging, things like that. These kids,
there's -- there's been so many dairy famlies in just

the last few years that have gone out of business, that

these kids -- | nean, the day that the -- the truck
showed up to haul the cows off, it's -- you know, it's
1020
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like a death in the famly. Speaking of which, you
know, | had -- ny brother-in-law commtted suici de about
seven years ago because of financial difficulty.

Now, | know what sone peopl e are thinking:

Was this 4b, 4a thing, you know, part of this? And |
say yes, it's -- it's got a cumul ative effect when you
| ook at the difference in the California price versus
t he Federal order price and you accunul ate that.

Now, | know in ny head, you know, how nuch
peopl e owed to the hay conpany or the feed conpany or to
t he bank, and when you -- it's -- when you cal cul ate
what they woul d have got versus what they owed, what
t hey woul d have got fills in that hole quite a bit, if
not conpletely. And I'"'mgoing to stress this, because
that's how a | ot of dairynen think now "Xavier, wll
this Federal order fix it?"

| go, "Look, not one thing ever fixes, you
still got to manage your dairy, you still got to do a
good job, you know, but if you' re good, for the npst
part this -- this takes a big, big bite out of that."

So I'll let that conclude ny testinony. Thank
you for having ne.

JUDGE CLIFTON: It's extrenely powerful
testi nony.

Wio would i ke to question M. Avila?
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CROSS- EXAM NATI ON
BY MR Rl CHMOND:
Q Bill R chnond. Bill R chnond, USDA.
Thank you very nuch, M. Avila, for your
testinony. W really appreciate it.
If you could, we're just trying to determ ne
if your farmis, in fact, a small business. Can you

gi ve us roughly your nonthly production?

A W're a small -- we're small. We mlk 80
COWs.
Q Got it. OCkay. | appreciate it.
That's all we have. Thank you.
JUDGE CLIFTON: Are there other questions for
M. Avila?

CROSS- EXAM NATI ON
BY M5. MCMOODY:
Q Good afternoon. Andy Acnoody, ACMOODY,
with Western United Dairynen.

Just one question. You've nentioned the
frustration with COFA. W're not here to tal k about
their nerits, but just for the record, do you -- do you
know about how many tines have you gone to CDFA to
testify to those issues that you've nentioned today? |
know | 've seen you a lot, but if you could just tell us

alittle nore specifically how nuch tinme or how many
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tinmes you've testified for this?

A Over what -- | nean, over ny lifetine?

Q In recent years --

A well --

Q -- issues we've tal ked about ?

A -- | nean, |I've lost count actually. | -- you
know, | was actually -- read the testinony when we put

whey into the formula back in 2004, so probably eight or

nine times not counting hearings in Sacranento.

Q kay. So a lot of your tine?
A Yeah, a lot of ny tine.

Q Thank you.

A Thank you.

JUDGE CLI FTON:  Wen you -- when you say "not

counti ng Sacranmento,” when you do appear in Sacramento,
to whom do you speak?

THE WTNESS: Well, nost recently, about 13
nont hs ago we actually had a bill, SB2730, that
attenpted to resolve this, but us co-ops killed it. W
did our -- our best to kill it. It was basically going
to depool the manufacturing mlk. Which jeopardizes
quota, and a lot of people -- a lot of dairynen in
California, we're big supporters of the pool because you

can't have quota w thout a pool.

And ny -- nmy way of thinking is since mlk has
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to be picked up on a daily basis, we're at the nercy of
t he buyers.

By the way, I1'd like to nake a correction, not
fromny testinony, but just fromthe other day when
was here. There was sone press people here, and they
did a lot of interviews, and |'ve read those interviews,
and |'ve seen a |lot of tal k about how we need to keep
t he governnent, it seens |like there -- there seens to be
kind of a mnor public relations or nedia, you know,
i nformati on saying that the governnent sets the price,
whi ch when you read on social nedia, those comments are
kind of negative. So | spend a little bit of time
sayi ng the governnent does not set the price, the buyers
of butter powder and cheese set the price. The
governnent is the referee, the nerely cal cul ate those
prices and convert it into, you know, m ninmum prices.

JUDGE CLIFTON: It's conplicated. | think the
newspeopl e were confronted with a very difficult
situation to report concisely, but I'mvery glad you
poi nted that out.

Wio el se has questions for M. Avila? There
are none.

M. Avila, thank you so nuch.

THE W TNESS: Thank you

JUDGE CLIFTON: M. Beshore, do you know of
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any other dairy farners that are would be testifying
now?

MR, BESHORE: Marvin Beshore.

| do not. | believe that we woul d be ready
for M. Hollon to resune --

JUDGE CLIFTON:  All right.

MR, BESHORE: -- the stand.

JUDGE CLIFTON: Let ne ask: Are there any
ot her producers, dairy farners who would like to testify
now? Now, there are nore back there than just the few
we' ve seen. No one.

UNI DENTI FI ED VO CE: Excuse ne.

JUDGE CLI FTON:  Yes.

UNIDENTIFIED VOCE: 1Is this the only tine
t hat we have?

JUDGE CLIFTON: No. No. W do not know how
long this hearing will take, but clearly it will take a
few nore weeks. And every day we're happy to have dairy
farners testify, every day.

Al right. Then, M. Beshore, we'll resune
the testinony of M. Holl on.

M5. FRISIUS: Your Honor, we haven't put that
into the official file.

JUDGE CLI FTON:  Ah, thank you. GCh, good job.

So we have Exhibit 22. |Is there any objection
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to the adm ssion into evidence of Exhibit 22? There is
none.

Exhibit 22 is admtted i nto evidence.

(Wher eupon Exhibit 22 was admtted

i nto evidence.)

MR. BESHORE: Thank you.

JUDGE CLIFTON: And in case |'ve nade a
m stake a long the way, we now have all 22 exhibits
admtted. |If | forgot to say it, I"msaying it now.
Exhibits 1 through 22 are admtted into evi dence.

MR. BESHORE: M. Hollon as resuned the stand,
and he's in cross-exanm nation, it nay continue.

JUDGE CLIFTON: M. Hollon, again state your
name, pl ease.

THE WTNESS: Elvin. E-L-V-1-N  Hollon.
H O L-L-ON

CROSS- EXAM NATI ON
BY MR ENGLI SH:
Q Chi p Engli sh.

Good afternoon, M. Holl on.

Good afternoon.

So I want to backtrack a little bit. Wen we
were tal king earlier, you did not have certain
i nformation, and since then |I've had a chance to | ook at

your website, Dairy Farners of Anerica website, which
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take is maintained by DFA with every effort to nmake it
accurate, correct?

A That woul d be true.

Q And when | |l ook at that website, it has a
nunmber of different -- it basically has the various
different regions, and so there's a section for the
West ern Regi on.

A Western Area, correct.

Q Western Area. Which covers California,
Nevada, and Arizona, correct?

A Correct.

Q And it states that you have 304 nenber farns

in that region; does that sound right?

A That sounds correct.
Q Approxi mat el y how many of those farns are in
Nevada? That's -- the farns are in Northern Nevada; is

that correct?

A There are farnms in Northern Nevada. | would
say slightly |l ess than 20.

Q That sounds - -

A | don't know an exact nunber.

Q That sounds famliar to ne.

Are there farnms in Southern Nevada that are

DFA nmenber s?

A No.
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Q Are there farns in Arizona that are DFA
menber s?

A There are.

Q Do they ship into California?

A They do not.

Q Further on the website -- and actually | found
two different websites with two different nunbers, so
there's a reference to total nunber of pounds and then
there's a reference to mllion pounds annual ly per
producer on average, which | believe was information you
weren't willing to provide to ne earlier, correct?

A | think we stopped at the farm nunber, the

average per farm | didn't have that information.

Q So | saw two different nunbers. One was
23.8 mllion pounds annual average, and the other was
25 mllion pounds annual average, fairly close. Do

t hose sound famliar?

JUDGE CLI FTON: What -- you saw themin what

cont ext ?

MR. ENGLISH: Two different -- two different
websi t es.

JUDGE CLI FTON: I n what context?

MR. ENGLI SH: Two different sections.

JUDGE CLI FTON: What -- what did they purport
to show?
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MR. ENGLI SH: They purported to show for the
nunber of farns that DFA had in the Western region, that
t he annual average was 25 mllion pounds annually, and
the other was 23.8 mllion pounds annually. And it may
be that I'mlooking at sites that have a different date
attached to them but those are -- those are the nunbers
| was able to find. Wat | was going to ask him
because of course what | have to say isn't evidence,
whet her that sounds right.

THE WTNESS: | didn't do those and provide
those for the website, but they sounded -- they sound
reasonabl e to ne.

BY MR ENGLI SH:

Q And do you have any reason to believe that
t hose averages, given the fact that you have to include
the farns up in Northern Nevada and Arizona, are not
representative of California?

A No, | have no reason to think they're not
representative of California.

Q Thank you.

Now, we al so di scussed sone of the operations
that DFA owns, and | forgot to ask about one, and there
was sone questions about sone of the other ones.

So you referenced a joint venture with

Strem cks, correct?
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A Yes.

Q Strem cks has two plants?

A To nmy know edge, they do.

Q Ckay. And you also referenced a plant in

Ventura County, correct? Did you say it had ESL

operations?

A Yes.

Q So --

A | don't know if that's the county or the city.
Q | understand that.

Vell, we -- we've | ooked -- we've | ooked at
the CDFA plant list, and we're unable to find a DFA
facility in the city or the county of Ventura, and,
agai n, your website suggests, | think you use the phrase
that is a "contract plant” that nakes coffee beverages.
Does that sound right?

A Yes.
Q kay. Now, since it's not listed on the CDFA
website, does that nean that the dairy products it

receives are not fluid mlk?

A That woul d be correct.
Q Ckay. So that is not a dass | operation?
A It receives cream condensed, and packages

t hat makes things |i ke double shots for frappuccinos.

Q The question | asked is that's not a plant --
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it's not making any O ass | products, correct?

A | think that's correct.

Q Now, the facility |I forgot to ask about, DFA
has built a plant in Fallon, Nevada, correct?

A That's correct.

Q And when did that plant open?

A It's been inside the last two years, | don't
know t he exact date.

Q And what products are manufactured at that
pl ant ?

A M| k powders.

Q Any cream processed into butter or strictly

A Strictly powders.

Q So now novi ng back to where we were when we
left off. W were tal king about plant capacity. Do you
agree that as recently as January of 2014, the average
daily California m |k production exceeded the daily
maxi mum ef fecti ve plant capacity?

A | do not have any data on that.

Q You have stated in your statenent, or maybe in
answer to some questions from M. Beshore, that there
are custoners of yours who have conmented or otherw se
conpl ai ned that there is -- there are products,

manuf act ured products com ng out of California against
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whi ch they can't conpete on price; is that correct?

A | mssed the last part of your sentence, your
voi ce faded off there, which is sonmewhat atypical.

Q | agree. That due to regulated price
di fferences i n manufactured products, that there are
customers of yours who have commented or conpl ai ned t hat
those differences put themat a disadvantage; is that a

fair characterization of what you said to M. Beshore?

A Yes.
Q Can you nanme those entities?
A | can, but those are private.

Q Are any of them going to appear for this
record to testify that -- about their conpetitive
i ssues, that you know of ?

A | do not know.

Q Can you provide specific exanples for this
record where price disparities between regul ated prices
between California and regul ated areas outsi de of

Cal i fornia have caused di sorderly marketing?

A | think I have the exanples | gave when | was
talking to M. Beshore, that we have -- | nentioned
several Class |1l custoners who have raised specific
issues. | nentioned one situation with a plant that we

own in Texas that nmakes Hi spani c cheeses that struggles

because of regulated mninmumprices even in its own hone
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market. And | nentioned specifically a plant that we
own and operate out of Wnthrop, M nnesota, naking
sweet ened condensed products that has recogni zed and
brought to ny attention conpetitive situations with mlk
due to the regulatory m ni mum price difference.

Q Are those Hi spanic cheeses able to nove any
farther than Texas?

A They are.

Q kay. To your know edge, your testinony is
t hat Hi spani c cheeses com ng out of California are able

to nove east of Texas?

A s that --
Q H spani ¢ cheeses com ng out of Cali --
A Back -- back up one question. | thought you

wer e aski ng about did the H spanic cheeses that we
produced nove out of Texas. Was that your question?

Q No, it wasn't, but I'll nmake it ny question
So let's -- let's -- do your Hispanic cheeses from your
pl ant produced in Texas nove east out of Texas?
They can.
And t hey do?

> O >

To nmy know edge, they do.
Q And do you know whet her Hi spani c cheeses
produced in California are able to nove farther east

t han Texas?
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A | do not know.

Q Wien have you asserted for this proceeding in
any USDA Federal order hearing that regul ated price
disparities on the Cass Il, Cass IlIl, and Cass |V

regul ated handl ers constitutes disorderly marketing?

A | don't recall.
Q O her than your statenent with respect to
Class |, Cass Il, Cdass Ill, and Cass IV price |evels,

are there any other disorderly marketing conditions in
Cal i fornia?

A. Wll, | think we laid out in our statenent the
producer price conparison and the class price
conpari son.

Q Now, the producer price conparison, of course,
is a function of a nunber of things, including
utilization, correct?

A Yes.

Q So, for instance, the producer prices received
by farnmers in Florida are higher than the producer
prices received by producers in the Upper M dwest for
regul ated prices, correct?

A | think I nmentioned that already today.

Q And you do not deemthat to be disorderly, do
you?

A That woul d be an unreasonabl e conparison to
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say a Florida -- Florida mailbox price versus a
W sconsin mai |l box price or a Florida nail box price
versus a California mail box price.

Q | was not asking on your comrentary if it was
reasonabl e or not, sir, nor was | tal king about the
mai | box price. M question was Florida producers
receive a higher regulated mninmumprice than the
regulated mnimumprices that are received by Wsconsin
producers, correct?

A Yes.

Q And you do not consider that to be a
di sorderly marketing condition, do you?

A | do not consider those to be simlar
situations, and so that's part of the basis of the
answer .

Q Yes or no, sir, you do not consider that to be
a disorderly marketing --

A You have ny answer.

JUDGE CLIFTON: No. I'mwaiting for your yes.
| mean, you can explain your yes. So he's asking
whet her you consider that to constitute disorderly

marketing. | think your answer is "no, | don't consider
that to be disorderly marketing," and then explain it.
Is that fair?

THE WTNESS: All right. That would be fair
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JUDGE CLI FTON: Ckay.
So ask it again, if you wll, M. English.
BY MR ENGLI SH:
Q You do not consider the fact that farners on
the Florida order receive a higher m ninumregul at ed
price than their counterparts in Order 30 to be a

di sorderly marketing? Yes or no, and then you nay

expl ai n.
A No.
Q Ckay.
A Because | don't think those are simlar

situated conditions for which that conpari son woul d be
val i d.

Q kay. | don't consider -- okay, first, is it
true that dairy farnmers on the Florida order receive a
hi gher regqulated mninum price in nost events than their
counterparts in the Southeast order?

A Yes.

Q And you don't consider that to be disorderly

mar keting, do you, sir?

A The sane answer woul d be no, because they
aren't simlarly situated -- situations simlarly
si tuat ed.

Q But it's your assertion that California dairy

farmers and Upper Mdwest dairy farnmers are simlarly
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si tuat ed?

A Yes, they are nore simlarly situated than the
two exanpl es you gave ne before.

Q | didn't provide adjectives, sir. | said in
absolute ternms is it your testinony that dairy farmers
in California are simlarly situated -- no nore, no
less -- simlarly situated?

JUDGE CLI FTON: Hi s answer stands. It
properly answered your question, M. English.

MR. ENGLI SH: Thank you, Your Honor.
BY MR ENGLI SH:

Q So we've tal ked about processors or producers
under M nnesota versus California. Wat about products
produced by entities, nmanufacturing entities at -- at
m ni mum regul ated prices conpeting agai nst products made
by processors where the mlk is not regulated? 1|s that
a disorderly marketing condition?

A | think that we would need a good deal nore
detail to drill through that.

Q (kay. Let's provide a good nore detail then.
When a plant in Idaho that is not subject to m ninum
regul ati on produces cheese and conpetes agai nst the
Upper M dwest for sales of cheese against an entity
subject to mnimmpricing, is that disorderly

mar ket i ng?
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A That may be, yes.
Q Under what conditions would it be?
A | think that you woul d have to exam ne sone

nore of the simlarly situated, you know, conditions to

see,

course,

Q

and denand,

and sone of those we'll

be able to deal in, of
sone we won't because we won't know them all.

VWhat i f because of market conditions,

suppl y

i n Ildaho, the |Idaho nmanuf acturer of cheese

is able to obtain its mlk at a discounted price
otherwise fromthe Cass IIl price and its conpetitor in

the Upper Mdwest paid the Class IIl price; is that

di sorderly marketing?
A | think of the definitions we've established,
yes.
Q Now, what about a circunstance where an entity
manuf act ure cheese,

is able to depool its mlk and stil

say in the sanme region, and as a result of depooling as

conpared to an entity that doesn't depool, it has a
different cost for its mlk for a particular nonth
because of the price relationships and Cass IIl is

effectively paying into the pool, does that create
di sorderly marketing?

A That was a fairly long question. Do you want
to try again?
bot h

Q If two plants, both in Wsconsin,
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manuf act uri ng cheese, one because of price
relationships, it would otherwise require to pay into

t he pool chooses not to pool its mlk, and it conpetes
agai nst a cheese facility down the street that because
it can't depool for one reason or another or doesn't
choose to depool, does that create disorderly marketing
when those two conpete agai nst each ot her?

A | would say in the situation you outlined, no.

Q And why not ?

A Because you' d have to consider the remaining
situations that what -- while it may not have paid the
pool regulated price that you can see, if you | ook at
the mail box price or the conpetitive situation for mlk
in that scenario and those prices were identical or
al nrost close, | think you would say that it paid the
sanme price.

Q But in ny exanple, | said the plant that's
pooled is going to have to pay the pool on its C ass
[1l1, so nowit's actually not only -- forget -- it's not
just the mail box price, but it has an additi onal
obligation, doesn't it, sir, to pay the pool that's
shared anong all producers?

A It would. But you would al so have to consider
how did it -- howdid it attract and maintain its mlKk

supply and what did both plants pay for that, and those

1039

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

woul d have to conme out of whatever plant returns that
they had. So | would say that those two plants woul d be
in simlar situated positions and pay simlar prices.

Q Ckay. But didn't the plant that depooled --
wasn't -- isn't the plant that depooled able to return
to its producers whatever that conpetitive price turns
out to be mnus what that plant that pooled has to pay
into the pool for that nonth?

A Yes.

Q And that difference as a price disparity, can
that be a disorderly marketing condition?

A Again, | would go back to the answer | gave
you. You have to | ook at what did they pay as a
conpetitive price and where did -- how -- where did
t hose returns cone from In your exanple, one -- one
set of returns cane fromtheir P and L, as an exanpl e,
and the other one cane fromwhat they paid or didn't pay
into the pool, and at the end of the day, they both had

to pay a very simlar price to maintain the mlk supply.

Q So we've spent a lot of tine talking about
Class |11, but your testinony also focuses to sone
extent on Class Il. |It's true, of course, under Federal

orders as currently constructed that a standal one d ass
Il plant can choose to be a pool plant or a nonpool

pl ant, correct?
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A Correct.

Q And isn't it a fact that during sone of the
time period for which you did your analysis in 2013 to
2014, because of the relative Cass Il price, a nunber
of standal one C ass |l operations choose not to pool ?

A | don't know about if the nunber chose to or
not to, but | would agree with you that the price
conpari sons woul d have indicated they may or nay not
have.

Q And you didn't take that into consideration in
doi ng your chart because you were conparing the
regul ated prices of plants and you didn't consider in
Exhibit 20 for plants that were nonpool ed pl ants,
correct?

A Rephrase that, please.

Q Waen you did your conparison in Exhibit 20
that was summarized in Exhibit 19 di scussing condensed
and the various price levels, you were | ooking at
regul ated m ni muns, correct?

A Correct.

Q So if a standal one Class Il plant was not
pool ed during sone of those tine periods you did that
anal ysis, you didn't take that into consideration, did
you?

A. | did not.

1041

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME V Court Reporters



(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. ENGLI SH: |1've handed M. Beshore a
docunent |I'mgoing to have marked, but | think -- |
think I now need three for Meredith, correct? And one
each, so | need six. |I'mtrying to change the nunbers
her e.

" ve handed the w tness a docunent from USDA
that's | abel ed FMMO Supply Plant Information for 2015.
I'"d like to have it marked.

JUDGE CLI FTON: WIIl this be Exhibit 23?

MR. ENGLISH: | believe so, Your Honor.

MS. FRISIUS: Yes.

JUDGE CLIFTON: Al right. Exhibit 23.

(Wher eupon Exhi bit 23 was narked for

i dentification.)

JUDGE CLI FTON: And are there additional
copies for those in the roonf

MR BESHORE: |'msorry, yes, Your Honor.

JUDGE CLI FTON: Do you need any nore nade

before we go on? W can take --

MR ENGISH | think -- | think we've nade
enough, | nean, |I'mnot sure | have everybody, if every
single person wants in the room | think we were trying

to nake 25 to 30 or 30 and not --
THE WTNESS: | think this is already an

exhi bit.
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MR ENGLISH Is it? I'msorry, if it is,
apol ogi ze.

M5. FRISIUS: That's what we were just
di scussing. W believe it's the sane as the table in 9.

MR. ENGLI SH: | apol ogi ze.

MR. CARMAN. Table 5 of Nunmber 9.

JUDGE CLIFTON: But this is a handy little
tool right now that you're handing out, so if anybody
el se needs to get it, we need to go to Exhibit 5?

MR CARVAN: 9.

JUDGE CLI FTON: Exhibit 9.

MR. CARMAN:. Tabl e 5.

JUDGE CLIFTON: Oh, | see. Sonebody give ne a
report on whether there are nore Exhibit 9 stacks on the
table to nmy left, your right.

M5. FRISIUS: There are.

M5. MAY: There were a few

MR. ENGLI SH: | apol ogi ze, Your Honor. |
t hi nk part of what happened is that Table 5 is on the
back of Table 4, and -- and I didn't -- wasn't aware --
we'll just say okay, oops. | didn't know that we went
fromone thing to another, so --

JUDGE CLI FTON: Before we go on, let ne see a
show of hands of those of you who would |ike a copy

ri ght now of this Exhibit 23 so you can be | ooking at it
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during this testinony. Raise your hand if you'd |like a

copy and don't have it.

MR ENGISH Well, | don't want to clutter

the record, so | guess it's a question of whether |

want to offer -- | nmean, we already have this sane

even

information in the record, while I don't m nd peopl e,

you know, obviously, having extra copies, |I'mnot here

to add, you know, duplicative exhibits, and | would

be

happy to withdraw it now that | realize that it is Table

5 of Exhibit 9. And | just didn't know it was there,

and | apol ogi ze.

JUDGE CLIFTON: Al right. Then this docunent
IS withdrawn as an exhibit, but it's still a useful tool
for our use today, particularly if you don't happen to
have a copy of Exhibit 9.

(Wher eupon Exhi bit 23 was

W t hdrawn.)

MR. ENGLISH: And | would note that Exhibit 9
is actually a nore whol esone docunent in that it has
sone additional columms, like the county and things |ike
that, so it -- it has what | want, but it has additional
information, so, | nmean, Table 5 is actually a nore
conpl ete version.

JUDGE CLI FTON: Okay. So -- Ms. Frisius.

M5. FRISIUS: | have two copies.

1044
BARKLEY]

TRANSCRIPT OF PROCEEDINGS - VOLUME V

Court Reporters




(o2 BN 2 BN S ¢S B\

\‘

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

JUDGE CLI FTON:  And, Ms. Frisius, would you
check with M. Vetne and see if he would still |ike one?

MR VETNE: |'mfine.

JUDGE CLIFTON:  You're good? GCkay. W have
one still avail able, soneone can | ook on during his
testinony. OCh, cone on, sonebody take it. There we go.
Thank you. All right. Good.

So those of you who have Exhibit 9, if you'l
turn to Table 5.

MR, ENGLI SHE Wich is page eight of ten,
which is why | apol ogi ze.

JUDGE CLIFTON: Now, do you want M. Hollon to
be | ooking at --

MR, ENGLISH | was trying to offer himthat,
but |I figured his |awer could -- | -- it's essentially
the sane, and |'m not going to ask questions about the
county, which | think is the nost relevant infornmation
that is on Table 5 that is not on what has been
Wi t hdrawn, but he's welcone if he, you know, wants to
have t he bigger docunent. It may be easier to read the
bi gger docunment if he wants to try that.

MR. BESHORE: He can have m ne.

THE WTNESS: GCkay. OCh, that's --

MR. ENGLISH: Starts at four.

THE WTNESS: So |'ve gone to that.
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JUDGE CLI FTON: Okay. | think that's good

because you nentioned, M. English, there's so
addition on it which may be of significance to

M. Hollon, so --

mething in

MR ENGLISH It may very well be. | won't
try to speak for him Actually |I have -- | now see the
county is also on 23, it's just in a different place,
but it's bigger. | think the real benefit to Exhibit 9,

Table 5, is that, at least to ny eyesight, it's nore

easy to read.

JUDGE CLI FTON: Very good. Al right. W're
all ready to go now, so M. English --
MR ENGISH. Al right.
JUDGE CLIFTON: -- you nmmy resune with your
guesti ons about Exhibit 9, Table 5.
BY MR ENGLI SH:
Q So thisis alist of Federal MIk O der Supply
Plants from January to June of 2015; is that correct,
M. Hollon?
A That is the way it's | abel ed.
Q Ckay. And there's a colum at the end,
"Pooling Order of MIk and -- of Plant and Month
Pool ed," and is it your understanding that if a plant is
pool ed for a particular nonth, that the order nunber
appears there?
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A Yes.

Q And if it is not pooled on any Federal order
then for that particular nonth and that particul ar
plant, if there's a blank that appears; is that correct?

A Yes.

Q So, for instance, Dairy Farnmers of Anerica in
Cass CGty, Tuscola, Mchigan, operates a plant, a supply
plant; is that correct?

A W operate a plant there that for one of these
nmont hs was a regul ated supply pl ant.

Q For one nonth, yes. \What -- what kind of

plant is that? Wat does it process?

A Makes condensed m | k products.

Q Does it operate year round?

A Hasn't been in operation for a year yet, but
it's intended to operate year round. |It's a new plant.

Q It's a new plant. And so when did -- when did

it first go into operation?

A | don't renenber the exact nonth.

Q Was it before January of this year? | nean,
it seens like it was clearly February because at | east
in February it was regulated on an order, correct?

A | don't -- | don't renenber.

Q Vell, would you agree that if it was pool ed on

Order 33 for the nonth of February, that it nust have
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been operational in the nonth of February?

A Yes.

Q Has it closed since it opened?

A It has not.

Q Ckay. So for the nonth of March, April --

wel |, the nonth of March 2015, it -- it's blank, and
therefore it is a nonpool plant, correct?

A Correct.

Q And that is also true for the nonths of April
May, and June, correct?

A Correct.

Q Ckay. So the condensed ski m manufactured at
that facility is not subject to any regul ated m ni num
price, correct?

A Correct.

Q So Dairy Farners of Anerica al so operates a

pl ant in Wnnsboro in Whod County, Texas, correct?

A Correct.

Q Is that a butter powder operation?

A It is.

Q And for the nonth of January of 2015 when it
doesn't show as a pool plant, was it in operation?

A It was.

Q And it processed -- it processed and made

nonfat mlk and butter for that nonth?
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A

Q
correct?

A

Q
owner shi p
Cheese?

A.

> o >» O >» O »

Q

Yes.
But it was not a -- it was a nonpool plant,
Correct.

Does Dairy Farmers of Anerica have any kind of

i nterest in GSA doi ng busi ness as Sout hwest

Yes.

And that is located in Covis, New Mexico?
Yes.

And by its nanme, does that plant make cheese?
It does.

What ki nd of cheese?

American style cheeses.

American style cheese, including cheddar?

I ncl ude -- including cheddar.

And so for the nonth of January and February,

it appears as a pool plant, correct?

A
Q

Correct.

But for the nonths of March, April, My, and

June of this year, it chose nonpool plant status,

correct?

A
Q

Correct.
Thank you.

| guess | wll ask the Governnent if | have
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for Order 1 a nonpool plant handler listing for
August 2015, is that also sonmething you provided us? |
don't believe so.

And, Your Honor, |I'mnext going to hand you
and the witness and the court reporter, |'ve already
started passing those around, United States Depart nment
of Agriculture, Agricultural Marketing Service, Dairy
Prograns, Nonpool Handler Listing, August 2015, Federal
Order 1, which | got off the February 1 website
yest er day.

JUDGE CLI FTON: Thank you. We'Il use the
Exhi bit Nunber 23 for this docunent. This will be
Exhi bit 23.

(Wher eupon Exhibit 23 was marked for

i dentification.)

BY MR ENGLI SH:
Q M. Hollon, you ve worked with Order 1,
haven't you?

JUDGE CLIFTON: Wait, wait just a mnute.
We're still distributing.

MR ENGISH |'msorry.

JUDGE CLIFTON: And | want to nake sure
everybody has a chance to look at it --

MR. ENGLI SH: Very good.

JUDGE CLIFTON: -- just alittle bit before
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M. Hollon starts to talk about it.

Is there anyone who did not get a copy of this
Exhi bit 23, this Nonpool Plant Handler Listing for
August of 20157

M. English, you may proceed when ready.

MR. ENG.I SH: Thank you.
BY MR ENGLI SH:

Q So thisis alisting fromthe Market
Adm ni strator for August of 2015 of nonpool plants, and
so like we discussed before, these are -- this -- these
plants are not obligated to pay on mlk they receive a
m ni mum reqgul ated price, correct?

A Correct.

Q So just going down the |list and naybe a few
that junp out. There's -- there's two Ben and Jerry's
in Saint Al bans, Vernont, and Waterbury, Vernont. Those
woul d be maki ng ice creanf

A Primarily.

Q Cayuga Ml k Ingredients, LLC, are they a
fairly new dairy powder operation, naking dairy powder?

A They are a new operation. | don't know what's
made t here.

Q Ckay. Do you know if they were operating in
August of 20157

A | don't. | would correct that. |In August
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2015, | do think they were operating.

Q So Dairy Farners of Anerica has a plant in
Mechani csbur g, Pennsyl vani a.

A You have to ask before | can answer sonething.

Q Vell, I"'m-- it was -- what does that plant
manuf act ure when it's manufacturing?

A M| k powders.

Q Does it operate sort of as a true supply, a
true bal anci ng operation, and not operate at tines of

the year when mlk is short?

A No.
Q So it operates year round?
A. Yes.

Q kay. So for the nmonth of August 2015, it was
maki ng m | k powders and it was a nonpool plant, correct?

A Correct.

Q Dreyers Gand lce CGteamin Laurel, Mryl and,
i ce cream operation?

A O her than what the nanme would indicate, |
don't know.

Q Ckay. Friendly Ice Creamin Massachusetts, do
you know what they nake?

A | do not, other than the nane.

Q My Mai ne residency, Gffords Ice Cream do you

know what G ffords |Ice Cream nmakes in Mii ne?
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A Say that again.

Q G ffords Ice Creamin Skowhegan, Maine.
Spelled S-K-OWH E-G A-N, Skowhegan.

A | -- | don't see a plant called D fference |Ice
Cr eam

Q Gffords, Gffords, GI-F-F-ORDS.

A Agai n, other than the nane, | do not know.

Q Her shey Chocol ate Conpany i n Hershey,

Pennsyl vani a, do you know what they nake?

A Among ot her things, chocol ate.

Q Which is, after lots of years and di sputes,
it's a Cass Il product, correct? Chocol ate?

A | don't know that --

Q If they make it -- if they make it with -- if
they make it with fresh mlk, it's Cass Il, correct?
If they nake the chocolate with fresh mlk, it's d ass
I'l, correct?

A l"msorry, | don't renmenber the details.
remenber you're right, there was lots of activities over
it, but I"'mnot up to speed on the end result.

Q "1l skip ahead, | don't want to do every one
of these. Stonyfield Farmin Londonderry, New
Hanpshire, do you know what they make?

A To ny know edge, they're a yogurt

manuf act ur er.
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Q And that's a Cass Il product, right?

A Yes.

Q And being a nonpool plant nmeans they're not
subject to mninmumprice regulations in the Federal
order, correct?

A Correct.

MR, ENGLI SH:  Your Honor, |I'mnot sure | need
to admt it, but I nean, it's an official docunment | got
off the website, and so | nove adm ssion for Exhibit 23.

JUDGE CLI FTON: Does anyone want to ask any
guesti ons before you determ ne whether you have any
obj ecti on?

MR, BESHORE: Just to the adm ssion of the
docunent ?

JUDGE CLI FTON:  Yes.

MR, BESHORE: No.

JUDGE CLIFTON: Al right. Does anyone object
to the adm ssion into evidence of Exhibit 23? No one.

Exhibit 23 is admtted i nto evidence.

(Wher eupon Exhibit 23 was adm tted

I nto evi dence.)

BY MR ENGLI SH:

Q Now, | am not asking to see it, but are you

aware of a study requested by the Cooperatives of Mark

St ephenson and Chuck Ni chol son with respect to Federal
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orders in California?

A ["mjust waiting to see if there's any
obj ecti on.
MR, BESHORE: |'mgoing to object to any
further questioning about the docunent. We'Il stipulate

there is such a docunent, we've done that, said that for
the record. And I will also state that it will not be
produced for this proceeding.

JUDGE CLI FTON:  You know, |I'mgetting the deja
vu all over again feeling here. Didn't we already do
this with M. Hollon once?

MR BESHORE: | think we did, and | would just
like to not do it again with any wtness, and therefore
| object to the line of questioning.

JUDGE CLI FTON: Okay. So M. Vetne is shaking
his head no, so maybe we didn't do it wwth M. Holl on
Maybe we began - -

MR. ENGLISH: We've done it with other
witnesses. No, | -- | had not gotten to the point where
I'"'mgoing to ask this w tness before.

JUDGE CLI FTON: Okay.

MR. ENGISH. And in fact, there m ght be sone

debate as to whether this was, now |l'll ask the
qguestion. Your Honor, |'m asking foundati on questi ons.
JUDGE CLIFTON:  Yes. | think you shoul d.
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It's --

it's very clear at what point you should stop

aski ng questions, but you can ask those initial ones.

BY MR

o > O > O

caused

ENGLI SH:
So do you renenber the question?
|'"'maware there was a study done.
Ckay. And have you seen it?
| have seen it.
Ckay. Thank you.
Is the pressure on California dairy farmers

nore by milk pricing regulations or problens with

feed costs, |land costs, environnmental regul ations, and

ot her costs inposed by California?

A.

can all
BY MR
Q

caused

That's quite an option there. | think we --
JUDGE CLI FTON: Wuld you ask it again so we
wrap our heads around it?
ENGLI SH:
Is the pressure on California dairy farnmers

nore by m |k pricing regulations or problens

related to feed cost, |and val ue and cost, environnental

regul at
A

costs,

regul at
Q
A

i ons, and other California regulations?

| wote down five itens: MIk price, feed
| and costs, environnent regul ations, and ot her
I ons.

QO her California regul ations.

QG her California regulations. So | would say
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that the mlk price scenario is a big cause of problem

| would say feed costs at the nonent are not
as big cause of problemor a big problem it's a noving
pr obl em

Land costs |"'mnot totally famliar wth.

Environnental regul ations, yes, that is an
i ssue in California.

And other | can't speak to because |I don't
know what "ot her" includes.

Q What is the pressure on farner-owned

cooperatives that the California state order has

creat ed?
A | think you, first of all, have to | ook
through -- start with the word cooperatives and go back

to our individual nenbers, and so --

Q What about the cooperatives thensel ves --
A well --
Q -- as cooperative entities, owning and

operating facilities?

A Personal ly, ny -- personally, ny opinion,
choose to use those interchangeably. | think the
menbers and their investnents and their farns are
i nterchangeable, so if there's one -- one -- if one does
good, all do -- all do well, and if one is stressed, al

are stressed.
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Q Is the Class 4a price too high for California

cooperatives?

A The price alignnment issues that we nentioned
earlier, went through in the table, all indicate that
there was a msalignnent with Class I, IIl, Ill, and IV

prices in California as regulated by the state order and
wi th the Federal order.

Q Thank you. That wasn't ny question

A Ch.

Q My question was is the price, the 4a price too

high in California?

A The m salignnent and 4a price is out of
al i gnment and would not -- is not correct.
Q To be clear, |I'mnot asking about alignnent.

|'"masking is the 4a price too high for California

cooperatives?

A. | think our answer is that it is too | ow
Q It wasn't too high | ast year when product
| osses result in nmulti mllion dollars |lost to the

cooperatives that had to be reblended to their dairy
farnms?

A That was -- that -- you're -- you're
i dentifying sonmething that happened, and that was a
cyclical issue related to price novenent.

Q Nonet hel ess, cooperatives suffered | osses | ast
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year with respect to 4a prices, correct?
A They di d.
Q Wwn't a Federal M Ik Marketing Order nake that

worse if 4a prices are higher?

A In --
Q In the California market?
A In the situation you described, in the tine

frame you described, that would be yes. But, again, |
woul d say that that was a cyclical price issue, and that
has to be taken into consideration in answering the
guestion. Wether you asked it or not.
Q Ckay. In that instance you gave ne the

answer, and you're allowed to explain. Thank you.

Your Honor, | note that it's ten to 4:00, and
I have finished section two, and | woul d propose we
take, you know, maybe a 15-m nute break before | resune.

THE W TNESS: Just for the record, |I'mvery
willing and content to keep right on going.

JUDGE CLI FTON: Onh, but we've got to let the
court reporter rest. That's the reason we al ways use.

THE WTNESS: So we're going to go a little
| onger today so we can make sone progress?

JUDGE CLIFTON: No. W're neking good
progress. You -- you nay feel it's going slowy, but,

you know, you know this material, not all of us do.
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Al right. It's -- it's nowten mnutes to
4:00. Please be back and ready to go at five m nutes
after 4:00.

(Wher eupon a break was taken.)

JUDGE CLIFTON: Al right. W're back on
record at 4:06.

M. English.
BY MR ENGLI SH:

Q So, M. Hollon, I want to actually go back
just for a nonment, because | think there m ght be sone
| ack of clarity, and |I'm probably the cause of that, so
| apol ogi ze.

A nonpool plant can, of course, receive by
di versi on or otherw se pooled mlk, correct?

A Correct.

Q But the entity that is responsible for the
m ni mum price of the pooled mlk received at a nonpool
plant is the reporting handler that nade it pool mlKk,
correct?

A Correct.

Q So if Dairy Farners of Anmerica has a nonpoo
plant for a particular nmonth, but its own mlk is going
to a plant and it's pool mlk, it may still have a pool
obligation and have a m ninum price obligation, correct?

A. Correct.
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Q But if pool mlk is received by an entity
other than the entity pooling it, that is to say if DFA
has pool mlk that it were to deliver to one of those
nonpool plants on Exhibit 23, |like Ben and Jerry's, Ben
and Jerry does not have a mninmum price obligation under
t he regul ations, correct?

A | don't know that we do that so |I'mnot clear
that | can answer that, that question m ght be directed
to the governnment w tnesses who were here on Tuesday.

Q Well, you -- you certainly nust deliver poo
mlk to nonpool plants over which you do not have any
ownership interest, don't you?

A Yes.

Q kay. And those plants, whatever your private
arrangenent with them those plants are not accounting
to the pool at the m ninmumregul ated price, are they?

A That woul d be correct, they don't account to
the pool for anything if they're a nonpool plant.

Q And in fact, this year, there has been
significant quantities of mlk that have been received
at nonpool plants at prices that are bel ow cl ass,
correct?

A No, | would not say that.

Q Has there not been significant quantities of

mlk sold below class in the Upper Mdwest this year?
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A Have there been quantities of mlk sold in
di stress situation in the Upper Mdwest. That's in the,
| think Dairy Market News citation that you requested |
think earlier in the -- no, the Departnent nade nention

of that. So, yes, there is. To call that significant

in ternms of the pool sizes, | would not say that.

Q So we qui bbl e about the volunes, but it
happens?

A Qui bbl e about the vol unes, but your question

started out with the vol une.

Q So strike the word "significant."” There have
been volunes this year as reported by Dairy Market News
t hat have been received by plants that has been sold to
them at as nmuch as 5 or $6 bel ow cl ass, correct?

A I"'mnot famliar with those dollar ranges at
that level. There have been sone, and that also -- |
woul d al so say that it doesn't nean that the seller of
that didn't have the pool obligation on that ml|k and
report it as such.

Q And that's what we just tal ked about.

So let nme just return briefly to Table 5 of
Exhibit 9, and I want to ask one nore series of
guestions about Dairy Farnmers of Anerica plants.

A Ckay. | lose track of which is Table 5,
Exhibit -- oh, tell ne --
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Q This is the Federal M Ik Marketing O der
Supply Plants from January to June 2015.

A Ckay.

Q The -- | just want to go down the list quickly
of Dairy Farmers of Anerica plants. The plant in
Col orado - -

JUDGE CLIFTON: Now, help -- help us find the
page you're on.

MR. ENGLI SH: |'m back on page ei ght of ten,
and it looks like all the DFA plants are on page eight
of ten. There's 12 DFA plants |isted on page ei ght of
ten.

BY MR ENGLI SH:

Q Now, | recognize that order rules are a little
different so just bare with ne. The Fort Mrgan pl ant
in Col orado, can you tell ne whether that plant has
split plant status?

A | do not know.

Q The Dairy Farners of Anmerica plant in
| ndependence, lowa, can you tell ne whether that plant
has split plant status?

A | do not know.

Q The Dairy Farners of America plant in Goshen
I ndi ana, can you tell nme whether that plant has split

pl ant status?
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A It does not.

Q The Dairy Farmers of Anmerica plant in Adrian

M chi gan, does that have split plant status?

A It does not.

Q The plant we've also caused in Cass City,
M chi gan, does that have split plant status?

A. It does not.

Q The plant in Cabool, M ssouri, does that have

split plant status?

A | do not know.

Q The plant in Portales, New Mexico, does that

have split plant status?

A. It does not.

Q The plant in M ddl ebury Center, Pennsylvani a,

does have it split plant status?

A. It does not.

Q The plant in New WI m ngton, Pennsylvani a,

does it have split plant status?

A It does not.

Q The plant in Reading, Pennsylvania, does it

have split plant status?

A. It does not.

Q The plant in Wnnsboro, Texas, does it have

split plant status?

A. It does not.
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Q Does the plant in Fond du Lac, Wsconsin, have

split plant status?

A. | do not know.

JUDGE CLIFTON: | know this has already been

explained to us, but I've forgotten.

M. Hollon, what is split plant status?

THE W TNESS: Some of the orders have

regul ations that allow a plant that manufacturers

sonething, if it follows sone very dedicated rules, to

declare a part of its plant as a separate entity,

and

pool i ng requi renents can inpact -- now you have a pl ant

that has two parts, and the pooling requirenents in

those two parts can be operated i ndependently. But not

all orders allow split plant status.

JUDGE CLI FTON: That is extrenely hel pful.

Thank you.
BY MR ENGLI SH.

Q M. Hollon, do you agree we are here today,

this week, this nonth, next nonth, to di scuss --

A. Yes.

Q -- current -- current marketing -- current

mar keting conditions for mlk in California?

A Vell, | suppose all of those words have,

you

know, neaning, but | think that pricing conditions have

been nore than just | would say current as of today or
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in the recent period of tine, and those conditions and
price relationships and price conpari sons have been a
problem for -- for our nmenbers and the nenbers of the
big co-ops for nultiple years.

Q But when we either adopt or anend Federa
orders, we try to | ook at the nost current marketing
conditions avail able, correct?

A | think we're going to | ook at a | ot of
mar keting conditions and not necessarily the nost
current avail abl e.

Q Wl l, thank you. | think you're probably
right.

JUDGE CLIFTON: Do you want, for the purpose
of your question, to define "current"?

MR, ENGLISH: No. |'mfine.

THE W TNESS: Thank you, Judge Cifton.

BY MR ENGLI SH:

Q Your answer to the | ast questions was actually
what | was trying to get, so --

The price surface, the national price grid or
price surface to which you' ve referred throughout your
testinony, wth sone exceptions, but largely is a result
of Federal MIk Order Reform correct?

A Correct.

Q And Federal MIk Order Reformwas finalized in
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1999,

correct?
A Correct.
Q And - -
A O her than the l1la and 1b differentials which

were finalized alittle |ater

1999,

Q
|

| think they were nodified on Decenber 12th,
renenber exactly where | was, but okay.

The -- the bottomline is Federal Order Reform

did comence January 1st, 2000, wasn't it?

A
Q

Correct.

And this national price grid was based upon

data and the spatial analysis that was avail able to USDA

in 1996,

A
Q

1997, 1998, correct?
Correct.

And since then, we have had | think the

foll ow ng procedures in Federal orders: Three hearings

in Federal orders that have addressed make al | owances,

correct?

A

| don't have count.

JUDGE CLI FTON: And can you identify the

| ocations in which they occurred? That sonetines hel ps.

t hat .

MR ENG.ISH Well, I'"'mgoing to ask hi m about

JUDGE CLI FTON:  Ckay.
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BY MR ENGLI SH:

Q Do you recall post-Federal Order Reform a
proceeding in 2000 held in Alexandria, Virginia, with
respect to make all owances?

A | do.

Q Ckay. And that was literally right on the
heel s of Federal Order Reform correct?

A Correct.

Q kay. Do you recall a second proceeding in
2006 -- and I'mlooking for the location. |'mnot sure
| ocation is in the final decision. A second hearing in
2006, that was -- early 2006, it was reconvened in 2006,
wth respect to nmake al |l owances?

A Ceneral ly, yes.

Q And you' re aware of a third proceedi ng
convened in early 2007, convened again in May of 2007
wth respect to nmake al | owances?

A CGeneral ly, yes.

Q Now, did any of those three proceedi ngs
address issues with respect to how the formul as were
constructed as opposed to nake al | owances?

A | tend to view both of those as the sane
t hi ng.

Q Ckay. You agree that the end product fornul as

include nultiple factors, correct?
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A Yes.

Q Ckay. D d those hearings held by USDA adopt
any changes to anything in those nultiple factors other
t han make al | owances?

A | don't recall.

Q W al so had a coupl e of proceedi ngs, one in
t he Sout heast with respect to tenporary d ass |
differentials, correct?

A Yes.

Q kay. And indeed, tenporary C ass |
differentials were adopted for the Southeast, correct?

A Correct.

Q And remain in effect, correct?

A Correct.

Q And there was another hearing to consider for
sone of the markets north of the Southwest tenporarily
Cass | differential increases, correct?

A Correct.

Q But that proceeding ultimtely was term nated
with no change, correct?

A Correct.

Q Had t here been any proceedings with respect to
the dass Il price level since Federal Order Reform
except to the extent that it is priced off of Cass |V?

JUDGE CLIFTON: Say that --
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BY MR ENGLI SH:

Q Except to the extent that it is priced off of
A ass |IV.

A | think you woul d have to consider the Fluid
M| k Product Hearing having sone rel evance to Class ||
itenms, wouldn't you agree?

Q | -- | would agree, and also |I'm renenbering
now that there was a hearing for both Cass |I and |1

price increases that National MI Kk requested, correct?

A That is correct. | was there for all of that
heari ng.

Q But that proceeding also -- let's divide that
out. That -- that -- that second proceedi ng as

di scussed with respect to Class | price levels, and I

think Class Il as well, term nated w thout any change as
well, correct?

A You need to give ne a little nore detail.

Q Have there been, except for the changes in the

Sout heast that are tenporary Class | adjustnents that
we' ve al ready di scussed, any other changes to the C ass
| or Class Il price |evels adopted by USDA since Federal
O der Reforn?

A No.

Q Is it your assertion that nothing has changed

wth respect to marketing conditions in the dairy
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i ndustry since 20007

A No. It's not ny assertion.

Q Shoul d USDA in promul gating an order | ook at
what the current values are for nonfat dry mlk, butter,
whey, and cheese in adopting end product price fornul as?

A | think the primary consideration in that -- |
wll say no, and the prinmary reason for that is that
t hose prices are uniform across the country, and that
shoul d be their nunber one consideration is to have a
uni form price surface, and that was repeated a nunber of
tinmes in the Reform Decision.

Q Even if that national price surface is out of
date?

A | don't necessarily know that it is out of
date, but, again, | would say that their top priority
needs to be a uniformprice surface for those products.

Q You coul d have proposed as part of this
proceedi ng a Part 1000 change that woul d have nade those
changes national, couldn't you have?

A Yes.

Q But you didn't, did you?

A We did not.

Q kay. Now, in fact, it is the case that the
California Departnent of Food and Agricultural, or CDFA,

has regul arl y-held hearings to address conditions
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in California, correct?

A Correct.

Q And you just don't like the results you've
gotten, right?

A Correct.

Q And | think we already heard sone testinony
fromone of the farners that Dairy Farners of California
has gone so far as to sue CDFA over its hearing
deci si ons, correct?

A Correct.

Q And you didn't prevail there either, did you?

A D d not.

Q Now, we've just discussed that except for the
tenporary changes in the southeast, the dass | price
surface has not been changed by USDA si nce Federal O der
Ref orm correct?

A Correct.

Q But there have been ongoi ng studies, haven't
t here?

A Ongoi ng studi es of ?

Q Studi es of what that price surface can or
shoul d be?

A | don't know that |'m aware of any in the
public realm

Q Are you aware of discussions of themin the
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public real nf?

A I|'"mnot certain. Wy don't you share with ne
the ones you're aware of, and I'll let you knowif |I'm
aware of them

Q It |ooks Iike we have a printer problem so we
may have to address that issue tonorrow.

JUDGE CLIFTON: Oh, he's not going to be done
wth you today, M. Holl on.

THE WTNESS: |Is there atine limt on these?

MR ENGLISH: No, there isn't.

Just give ne a nonent, Your Honor, because |

t hought we were going to have a docunent, but apparently

we don't.

JUDGE CLI FTON: Now, our copy nmachine stil
works, right? | nean, there's nothing -- that's not a
pr obl em

MR ENGISH | don't think it's the copy
machi ne.

JUDGE CLI FTON: On, good. The copy machine is
good. GCkay. Thank you.

MR ENG.I SH: Ckay. Gve ne a mnute,
Your Honor, because | think it doesn't make sense to ask
sone questions w thout tal king about that first.
BY MR ENGLI SH:

Q So in your testinony you have conpared nail box
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prices, correct?
A Correct.
Q Now, those are not the sane as m ni nrum
regul ated prices, correct?
A Correct.
Q Now, as we get started, and you sort of
di scussed this a little bit, your conparison has omtted
New Mexi co, correct?
A Yes.
Q And yet New Mexico is within a Federal mlk

order, correct?

A Yes.

Q And it has significant cheese production,
correct?

A Yes.

Q And at | east as you stated for yourself,

because mlk is exported sonetines, it has a | ow d ass |
utilization in needs within New Mexico, correct?

A Yes.

Q Isn't it true that New Mexi co sonetinmes has
pl ant capacity issues or has had plant capacity issues
in the past?

A There has been reason to nove m | k out of
New Mexi co because of plant capacity issues in the past

as | made nention of already.
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Q Do those plant capacity issues exist today?

A Yes.

Q You al so included in your analysis, the
Paci fic Northwest, correct?

A The Northwest States Region, yes.

Q Whi ch i ncludes the Pacific Northwest, correct?
What -- so what is it -- what does that include, the
Nort hwest States region?

A The states of Oregon and Washi ngt on.

Q kay. Wiich is the Pacific Northwest, is it
not ?

A What do you nean, when | use that term do you
mean the order or just the geographic --

Q | was referring to the order, but | think ny
col l eagues fromthere would say that's the Pacific
Nort hwest as well, but, okay. W' re tal king about
Or egon/ Washi ngt on, correct?

A. Wll, | think the Pacific Northwest order has
sone geography, | think in Idaho, so --

Q (kay. But the bottomline, you included
Washi ngton and Oregon and not Idaho; is that correct?

A Because the mailbox mlk price, the region

that they | abel Northwest States in the footnotes say --

contain -- refers to Oregon and Washi ngt on.
Q Now, the Class | utilization in that narket is
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actually twice the Class | utilization in California?
A It is higher, yes. | don't have an exact
nunber in ny head.
Q Al right. And there is a dom nant
cooperative in that market that is able to command

prem um prices in the nmarketplace, correct?

A | don't know. There is a cooperative in that
market, I'mnot famliar with the prem um pri ces.

Q And you didn't include |Idaho, correct?

A Correct.

Q Are those prices avail abl e?

A | don't recall that there's a nail box price
series for |daho.

Q If there isn't, is that because the Wstern
order doesn't put it out?

A Well, | suppose indirectly that would be to
the extent the mail box price series is perforned by the
AVS Federal orders, and there's not one there, so
there's not data for that.

Q Wasn't that order before it was voted out at
least simlar to California today with a lot of mlk
production and relatively low Class | utilization?

A Yes, it was.

Q And before DFA effectively voted out the

order --
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A | object to that characterization

Q Well, you -- DFA chose after a hearing to vote
agai nst the anmendnents which voted against the entire
order, correct?

A | object to that characterization. The order
was term nated.

Q The order was term nated after a regulatory
pr oceedi ng?

A Yes, | agree with that.

Q A regul atory proceedi ng i n which DFA
partici pated, correct?

A Yes.

Q And in which DFA after USDA issued a proposed
mandat ory order voted no, correct?

A | have no nore comments on DFA's participation
in the vote.

Q Even though it's public know edge you voted

no, you refuse -- you refuse to put that in the public
records?
A | have no nore comments about DFA's voting on

Federal order issues.

JUDGE CLIFTON: M. English, the eligible
voters were producers?

MR. ENGLI SH: Producers, although, of course,

cooperatives bl ock vote.
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JUDGE CLI FTON: | didn't know t hat.

Wul d you ask M. Hollon about that?

MR ENG.I SH: Well, | suspect he's not going

to answer, but yes, | can.

BY MR ENGLI SH:

Q It's true that -- that dairy farm cooperatives

are eligible to block vote, correct?

A. Correct.

Q Did DFA bl ock vote in that particular

I nst ance?
A If nmy nmenory serves ne, it did.

MR HILL: Your Honor, we're going t
to the question. W don't release the results
and we -- he answered this question. It's --
need to disclose the way they voted for this.

obj ecting to that question.

0 obj ect
of these,
he doesn't

W' re

MR ENG.ISH: [|'mnot sure why the Departnment

is objecting. |'mnot asking the Departnent t

And private parties can answer or not. |If he

0O answer.

doesn't

want to answer and he refuses, that's fine, but |'msure

why |I'mgetting an objection fromthe USDA.
MR BESHORE: | think the Governnent
noted --

JUDGE CLI FTON: Your nane?

properly

VR. BESHORE: Mar vi n Beshor e. | think the
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Governnent properly noted that what was being asked for
is confidential information that is submtted to the
governnment, and M. Hollon certainly doesn't have to
answer if he doesn't want to.

JUDGE CLIFTON: Yes. So | appreciate the
Gover nnent pointing out that the Governnent woul d not
answer that question, would not be permtted to answer
t hat question. The testinony we have stands. | think
it is useful to know that in sonme instances cooperatives
do vote the same way as a group, so | appreciate that
i nformati on.

And you may continue, M. English.
BY MR ENGLI SH:

Q D d you participate in that proceeding? |
think it was in Salt Lake City that we had the hearing.

A | did.

Q And wasn't Dairy Farnmers of Anerica, and naybe
even with the assistance of entities that | represented
at the tine, seeking to make pool qualification nore
meani ngf ul and responsive for performnce standards so
that mlk that was genuinely serving or eligible to
serve the fluid nmarket woul d pool, correct?

A Yes.

Q And a goal of DFA and sonme of the entities

represented at the tine was to nake pooling effectively
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nore restrictive, correct?

A Yes.

Q Now, as you have testified, and | think we
agree to sonme extent, the Upper Mdwest is simlar to

California, correct?

A Yes.
Q But the nmail box prices that aren't the sanme as
regul ated prices, they are -- they result from supply

and demand conditi ons based upon plants with a | ot of
capacity -- I'll take out the word "lot" -- wth
capacity that are seeking mlk, correct?

A There's a total mx of plants there that have
capacity, that are seeking mlk, that are not seeking
m | k, that have contractural arrangenents that fill them
that don't, so | disagree with that assertion.

Q Do you disagree that there -- that a reason
why Cali -- I'msorry, Upper Mdwest nail box prices are
hi gher than California is because there is demand

seeki ng supply?

A Yes.

Q I|"msorry, you deny that? O you agree with
it?

A Yes.

You agree with it.

JUDGE CLI FTON: He said yes.
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MR, ENGLI SH: Yes, but | forgot what the
question was, |'msorry.
BY MR ENGLI SH.

Q Were you agreeing -- you were agreeing with

JUDGE CLI FTON: You asked if prices are
hi gher, isn't that denmand seeking supply.
MR. ENGLI SH: Yes, and he said yes.
JUDGE CLI FTON:  Yeah.
MR, ENGLISH Al right. Thank you.
JUDGE CLI FTON: Ckay.
MR. ENG.I SH: | apologize. | was getting used
to not getting an answer.
BY MR ENGLI SH:
Q But in California, isn't it often the case the
capacity issues are in the reverse?
A No.
Q Isn't it the case in the tine period you' ve
anal yzed that DFA has had to nove m |k out of
Cal i fornia?
A We anal yzed tinme periods from 2000 to 2015,
SO, yes, in sone tinme periods over that 15-year period
there was m | k noved out of the state.
Q Did sone of that mlk nove all the way to

Texas?
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A "' m not aware that DFA noved m |k to Texas.

Q Wien m | k noved out of state during this tine
period, wasn't it because you couldn't nove the mlk
into a California plant and return the needed val ue?

A | didn't hear the end of your question.

Q In those instances when DFA had to nove m |k
out of state in that tine period, isn't it the case that
you needed to do so, nove that m |k because you coul dn't

nove it into a California plant and return the needed

val ue?
A No.
Q Regardl ess, you are now -- in your nmail box

conpari son, you're not conparing m ninmumregul at ed
prices but rather mail box prices that include prem uns,
correct?

A Correct.

Q And those premuns in the Upper M dwest are
substantial, correct?

A Prem unms in the Upper M dwest are higher than
in California.

Q What is the Central M Ik Producers
Cooperative?

A A common mar keti ng agency.

Q And it's often used the name CMPC?

A Correct.
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MR. ENGLI SH:  Your Honor, we unfortunately ran
out of clips, so fortunately the ones that |I'Il provide
to the Governnent, and to you, and the w tness, and
court reporter have clips. The rest are bound by rubber
bands. | will -- what | will provide you, the wtness,
and the court reporter are copies of Central MIlk
Producers Cooperative Price Announcenent dated
January 12, 2012, through July 1, 2015.

JUDGE CLI FTON: Ms. Frisius, will this be
Exhi bit 247

M5. FRISIUS: It will be.

JUDGE CLI FTON: Thank you.

It will be Exhibit 24.

(Wher eupon Exhibit 24 was marked for

i dentification.)

BY MR ENGLI SH:
Q M. Hollon, is the -- is Dairy Farnmers of
Anerica a nenber of CWMPC?

A W are.
Q And do you receive these price announcenents?
A On a periodic basis, | don't receive every --

| don't receive every one that cones out.

Q Do you recogni ze this fornf®

A | recognize this form
Q Do you have any reason to believe that these
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are not the accurate fornms?
A | have no reason to believe they' re not the
accurate forms, if you wll tell nme they are the

accurate forns.

Q Il will tell you they are. |[I'Il represent --
A | believe you.
Q -- they are. Thank you.

So while they may change fromtine to tine, in
essence, if we were to | ook at one of these and discuss
one of themand not all of them would the sane general
rules apply as to how the prem uns are done?

Cal cul at ed?
A It's been a nunber of years since | was
intimate with CVMPC, but one of the things that |

remenber is that their prograns changed on an annual

basi s.

Q Ckay.

A So they may not all be identical year to year
to year.

Q Al right. Wll, why don't we try to take a
selected few without trying to -- | nean, let's start
wth the first one, since we're on the first page, for
January of 2012. And it references "All Buyers in Oder
30." So what -- who is subject to these prem unms when

it says "all buyers"?
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A It would be the buyers who buy mlk from
suppliers who will nenbers of CMPC.
Q Wio are the suppliers, who are nenbers of CWMPC

t oday?

A | don't have a list.

Q Is it fair to say it is a very -- it
represents a significant volume of -- of Order 307?

A Yes, it would be fair to say it represents a

significant volune, but | can't say that it represents
all of the vol une.

Q But it represents a sufficient volune that it
is able to not only announce these prices but enforce
t hese prices, correct?

A | don't know that they have an enforcenent
mechani sm

Q Right. But they're able to collect thenf

A They're abl e to announce these prices, and,
again, they don't have an enforcenent nechani sm

Q But to your know edge, they get coll ected,

correct?

A As far as | know they get collect -- they get
col | ect ed.

Q So let's go through and do a cal cul ation here

for the nonth of January 2012. And the base zone, is

t hat Chi cago?
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Yes.

Q And there's a reference to

30." \What does that reference; do you know?

A No.

"Skimdd Oder

Q And there's a charge for the base zone of

$18.31, is that the Federal order mninmmprice,

regulated m ni nrum price; do you know?

A Only fromthe standpoint that that's the |line

it"s on. | don't know what the base price was that

particular nmonth or --

Q kay. And then there's a fuel surcharge and a

processor ass

essnent and the processor assessnent is the

M1k Pet Program is that correct?

A That's the -- yes, it is.

Q Ckay. And then is the Federal Order

adm ni strative fee the fee that

MVar ket Adm ni

activities?

strator on volunes to pay for its

A. Yes.

30

I's collected by the

Q So that totals 18.73, and then in the |ine

bel ow t hat, i
Hundr edwei ght
A | s

Q Yes.

prem uns for

t says "M ninmum C ass Prices Per
," and it says "$24.40."

ee that.

Is that the announced C ass |

that nonth for Cass |?
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A | do not know. | think the answer to that is

yes, but, again, | don't deal with this on a
nmont h-t o- nont h basi s.

Q If your assunption is correct and it

is the

price, then the premumon class | was sonewhere in the

nei ghbor hood of $5.67 for that nonth?

A Yes, the gross announced premiumif all these

| ines represent that woul d have been $5. 67.

Q kay. And the inportant words you just used

is the "gross premum" correct?

A. Correct.

Q Are there then credits applied to that to get

to a net prem unf

A. Yes.

Q Can you fromthis describe for ne what those

credits are?

A. G her than in -- in the main, | cannot

describe them And in general they would be for

different conpetitive situations, different services

reflecting different costs, but I'mnot famliar, it's

been a nunber of years since | was involved in putting
one of these docunents together for the annual prograns.
Q Are there also premuns on Class IlIl and d ass
| V?
A | think -- | think the only prem unms on C ass
1087
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IV would be if that's on a Cass | handl er's narket

report.
Q So --
A If they -- if they have that utilization in

their plant, there is a prem um

Q I s that found under subparagraph (3)b, for
instance, Cass IlIl and IV over 8% of the handler's
Class | and dass Il, wuld that be what you're just

referring to?

A Yes.

Q Can you tell fromthis what the O ass |
premumis?

A The only thing that | could do would be, as
you did before, to ook up in that box that's | abel ed
(2) and nake that subtraction of 14.47 and 14.25.

Q Is there no additional Class Il prem um over
and above that?

A l"'mnot -- 1 -- 1 do not know.

Q If you |l ook down to Class |l price change,
there's a statenent that says, "The CMPC m ni mum price
for Class Il skimmlk will decrease $.38 per
hundredwei ght to 14.47," which is the sane nunber you

just | ooked at in the right-hand colum. But then it

says, "The CMBC m ni mum premiumfor Class Il butterfat
will remain at $2.47 per hundredwei ght effective
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January 1st, 2012." Does that nmean as opposed to skim
mlk, that -- that there is a $2.47 upcharge on Cass ||
butterfat?

A | do not know.

Q kay. Near the bottom of the page, there is
references to areas two and three with credits, and the
credits are for sales -- for instance, "Area 2, a credit
of $.54 per hundredweight will be issued on Cass Il
sales in old Oder 68 in Upper Mdwest," so when you see
"old Order 68 area of Upper Mdwest," that's referring
to the pre-Federal Order Reform Order 68 before the
merger wth Order 30, correct?

A I|"mnot certain. It could have been what was
Order 68, you know, in the '90's.

Q Ckay. Well, that's pre-Federal O der Refornf

A There was di fferent geographies.

Were there -- were there other changes in the
Upper M dwest in the 1990's ot her than the Federal O der
Ref or n?

A | think there may have been sone marketing
ar ea changes.

Q Well, regardless, if it refers to old Oder
68, does that help explain when we're |ooking at old
Order 30, that this announcenent on the -- in the top

when it says "Skimd d Order 30" was designed to inply
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the Order 30 prior to the nmerger with the Federal O der

Reform correct?

A. Correct.

Q And, in fact, there's a simlar marketing

agency for old Order 68, is it called UWA or --
A There is a conmon marketing agency t hat

functions in Order 68.

Q And how is that one spelled for the court

reporter? Is it Upper Mdwest --

A | think it's Upper Mdwest MIk Marketing

Associ ati on.

Q So under "Area 2" --

JUDGE CLIFTON: So when you said UMVA, is that

U and then three Ms and an A?

MR ENGISH | thought it was two Ms, but --

two M s.

JUDGE CLIFTON: Two Ms. Capital U, capital

M capital M capital A Ckay. Thanks.
BY MR ENGLI SH:

Q So when we | ook at "Area 2," it says, "A
credit of $.54 per hundredweight will be issued on

Il sales in old Order 68 area of Upper M dwest."

d ass

If you

took a credit of $.54 against 14.47, that would actually

take it below the 14.25, which I think we thought was

the mninmumregul ated price, correct?
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A. Correct.

Q So that neans that -- that probably does nean
that this butterfat premumof 2.47 is a real prem um
correct?

A Again, | don't know all those cal cul ati ons.

Q Nonet hel ess, if you -- if you | ook down and
conpare -- if you look at the bottomof the |eft-hand

colum, it tal ks about "Decenber 2011 CMPC m ni num

pricing information,'

' so that's Decenber.

If we goto

t he next page, which is page two of Exhibit 24, which is

t he February noti ce,

that has a reference to

"January 2012 CMPC minimum pricing information.” Do you

see that at the bottom | eft-hand corner?

A | do.

Q And it refers to "Class |1
2 and 3 wll be priced,”
m ni mum pricing infornmation,

per hundredwei ght, and it says $2.91,

Il of $1.73. Do you see that?

A | do.

Q Does that suggest that the C ass |

for January was $1.73?

sal es outside Area
and then it says here is CVWC
and it has a Cass | price

and it has d ass

prem um

A 2.47 on the January page minus $.54 is $1.93.

So |l -- | would suggest, M. English, that |I'm not

famliar with these,

but there is sonmeone in your staple
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there, M. Blaufuss, who may be able to just run right
t hrough this when you have a chance for himto be a
w tness and can outline every single one of these points
since | think he is a representative of the payer of
this.

Q Wl |, nonetheless, for nowl'm-- |I'm asking
you about -- because you tal ked about nmail box prices,
" masking you to, to the extent you can, tell us how
this works as best you can.

MR BESHORE: | would like to interpose --

JUDGE CLI FTON:  Nane?

MR. BESHORE: WMarvin Beshore. An objection to
this |line of questioning, because it is -- this record
is going to be exceedi ng confused because counsel who
per haps does not have a master in the docunent, he's
asking a wtness who has stated he doesn't have a
mastery of the docunment to specul ate about what it says.
And anong ot her things, we have testinony conparing skim
prices to 35 prices, and all sorts of other things.

It's going to be incredibly confusing, and the premn se
t hat conparing an over order agency price announcenent
for about 15 percent of the mlk in Oder 30 or
sonething to mail box prices, that's a big problem too.
So | object to any further testinony at this tine, at

this tine on this |ine of questioning.
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JUDGE CLI FTON: Go back to the mcrophone, if
you will, M. Beshore. You ve just injected a
percentage of 15 percent. |Is that sonething based on
evi dence we have in the record or is that of your own
know edge?

THE WTNESS: It's in --

MR. BESHORE: Bot h.

JUDGE CLI FTON: Both. Okay.

MR. BESHORE: Ckay. And that's, you know,
approxi mately the, you know, the Class | percentage, or
it my be nore, alittle bit nore than the C ass I
percentage in Order 30, which this is -- well, yeah,
Order 30, which is he's tal king about. That -- you
know, that percentage | believe was testified to by
M. Schaefer, and there's probably other testinony in
about that, and M. Hollon is aware of that, too. So

that's the answer to that question.

But this -- this -- using -- again, | just
want to -- this line of questioning, |I'mnot saying it
coul d never go on for any purpose, but | really -- if
it -- 1 think it should be stopped now so that -- go on

to sonething el se where we' re naki ng sense because the
di al ogue in this record about this docunent is going to
make no sense at all.

MR, ENG.I SH: Your Honor, the w tness' very
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first table and presunptive issue was conpari son of
mai | box prices, and we're entitled to try to understand
what that mail box price is made up of. And we know t hat
there's a mnimumregul ated price, and we know of course
that mlk is pooled in the Upper Mdwest, and what we
have now, and the w tness says yes, he's generally
famliar with it, but you know, this is an accurate
docunent, | think should becone part of the record.
And, yes, we have another witness that can tell us nore
about it, but the fact of the natter is that we are
| ooki ng at significant charges on these CWPC price
anal ysis which clearly factor into that nail box price,
and the wtness has nade a great deal of that nail box
price, and he just tal ks about the conclusion. Wll, we
need to know where that cones from

And | will agree that | was actually a little
surprised that he didn't have greater know edge of it,
and | certainly agree that | have been overly famliar
wth it, but the fact of the matter is | think there are
nunbers to which he testified about, and I'"'mtrying to
just quickly conclude, but the bottomline is we can't
tal k about nmilbox prices if we don't know where it cane
from

JUDGE CLI FTON: Are you in agreenent that

you've gone as far as you can with this witness on those
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speci fics?

MR ENGISH | -- 1 wll for now | nay

overni ght think about it sone nore, but -- but | wll --

| also note it's alnost 5:00 o'clock, but | wll for

now, and |I'll think about it sonme nore.
JUDGE CLIFTON: Al right. Very good.
realize that you want to go as far as you can with

M. Hollon, he knows a lot, but the record nmay have

contain additional informati on about this exhibit at

to

sone ot her point before you can get it admtted into

evi dence.

Al right. OCh, ny goodness, it truly is 4:55.

Let's tal k about what we'll do tonmorrow. We know we'|l

have sone dairy farners tonorrow, at |least | think we

will. W knowwe'll have M. Hollon. [|s there any

ot her evidence -- oh, and we nmay, we may or nmay not have
addi tional data fromthe USDA, so | think that wll keep
us busy all day. |Is there anything anyone el se foresees

as evidence for tonorrow?

MR, RICHVMOND: Thank you. You nentioned it,

Your Honor, we do have sone --

JUDGE CLI FTON: Your nane?

MR. RI CHMOND: Bill R chnond, USDA. W do

have sonme additional information and sone potenti al

i nes of questioning regardi ng the outstandi ng data
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requests, which we can address sone housekeepi ng i ssues
per haps in the norning.

JUDGE CLIFTON: That's good news.

Al right. Does anyone el se have any
guesti ons about what we'll be doing tonorrow?

MR, BESHORE: May |? Okay. |'m honestly not
sure how - -

JUDGE CLI FTON:  Nane.

MR, BESHORE: Marvin Beshore. |'mnot sure
what the best way to handle this is, but there are a
nunber of w tnesses. W have -- we do have three farner
W tnesses for sure tonorrow. There are a nunber of
W tnesses fromthe trade associ ations, not -- not
proponents of Proposal 1 but supporting organizations
for Proposal 1 who are -- would are here and had pl anned
to and/or will be here tonorrow in anticipation of being
able to testify at that tinme. You know, whether they
can cone back at a later tinme or stay until, you know,
this witness is done, and everybody else is done in
front of themor whatever, | don't know.

JUDGE CLI FTON: W should not do that. W
should -- if they're here, and they'd |like to be done
tonorrow, we should try to take them

MR. BESHORE: Ckay. And M. Hollon also would

li ke to have his testinony continued to get done sone
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time here, but | think maybe -- maybe they should be --
at the risk of getting into trouble with ny own w tness
here, maybe they should have the opportunity tonorrow, |
agree with you.

JUDGE CLI FTON:  Yeah, | -- | think so. | -- |
suspect their testinony is short conpared to what we
expect fromM. Hollon, and it would be w se to nove
themin and out so that they're not stuck here.

MR. ENGLI SH: Just to be clear, | am
entirely -- I'"'msorry, Chip English. | think absolutely
that we should be flexible with those kinds of
W t nesses.

JUDGE CLIFTON: Good. Al right. So you just
taught ne sonething, M. Beshore. | can ask if dairy
farnmers are here, or producers, but they wouldn't be the
only drop-in witnesses that | should inquire about,
there will be other categories as well.

Al right. W'Ill -- you can conme into this
roomas early at 8:00 tonorrow norning and nake
your sel ves confortable. The -- the refreshnments woul d
be out by then. Talk with one another. W wll not go
on record until 9:00. That being said, we go off the
record now at 4:59.

(Wher eupon the proceedi ngs recessed

at 4:59 p.m)
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I am a duly qualified Certified Shorthand
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Certificate Number CSR 8947 issued by the Court
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force and effect.

I am not financially interested in this
action and am not a relative or employee of any
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