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FRI DAY, NOVEMBER 6, 2015 - - MORN NG SESSI ON

JUDGE CLI FTON: W're back on record on Novenber 6, 2015.
It is aFriday. This is Day 32 of the mlk hearing and we are
in Aovis, California.

My name is Jill Cifton, I"'mthe United States
Admi ni strative Law Judge who is taking in the evidence at this
hearing. | would like to take the appearances of ny fellow
USDA enpl oyees, and then the appearances of other participants
in the proceeding, starting with the teans for proponents and
opponents.

MR HLL: Good norning, ny name is Brian HIl, |I'man
Attorney with the United States Department of Agriculture's
Ofice of the General Counsel Marketing Regul atory and Food
Saf ety Prograns Division.

MS. TAYLOR  Good norning, ny name is Erin Taylor. I'ma
Mar keting Specialist wwth AMS Dairy Program

M5. MAY: Good norning, Laurel May with USDA AMS Dairy
Program

MR. CARMAN:  Good norning, welcome to the end of anot her
week. difford Carman, CGA-R-MA-N, Assistant to the Deputy
Adm ni strator Dairy Prograns.

M5. BECKER  Good norning, Lauren Becker, |'man Attorney
in the Ofice of the General Counsel at USDA

M5. FRISIUS: Happy Friday, everybody. This is
Meredith Frisius, F-RI-S-1-US, and I'mw th USDA ANV5 Dairy
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Program

MR. SCHAEFER: Henry Schaefer, HE-NRY, SCHAEFER
Agricul tural Econom st for the Upper Mdwest MIk Marketing
Order Federal Order 30, on detail to USDA Dairy Prograns.

MR, SVENSON:  Good norning, Virgil Swenson, V-1-RGI-L,
SWE-NS-ON, Assistant Market Administrator with the Central
Federal Order in Kansas City on detail with USDA AMS Dairy
Program for the very |ast day.

MR, BESHORE: Good norning, Marvin Beshore, MA-RV-I-N,
B-EESHORE, Attorney for the Proponents of Proposal
Nunmber 1, California Dairies, Dairy Farmers of Anerica, and
Land O Lakes.

MR, VLAHOS: John VI ahos, J-OHN, V-L-AHOS, wth the
law firm of Hanson Bridgett in San Francisco, HA-NS-ON,
B-RI-DGET-T.

MR, JABLONSKI: Gary Jablonski, GA-RY, J-AB-L-ONSKI,
working with the Cooperatives of Proposal Number 1.

MR. WEGNER  Good norning, Thomas Wegner, Land O Lakes,
T-HOMAS WEGNER

MR. ENGLI SH: Good norni ng, your Honor, for the 32nd tine,
at least for this hearing. M nanme is Chip English,
EENGL-1-SH |I'man Attorney with the law firm of Davis,
Wight, Tremaine, with an office in Washington DC, and |I'm here
on behalf of the Dairy Institute of California, which is the

Proponents of Proposal Nunmber 2.
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MS. VULIN  Good norning, Ashley Wwulin, A-S-HL-EY, V--
as in Victor -- UL-I-N, Attorney wth Davis, Wight, Tremaine,
representing the Dairy Institute of California.

M5. KALDOR  Good norning, Rachel Kaldor, RA-CHE-L,
K-A-L-D-OR Executive Director of Dairy Institute of
Cal'i fornia.

MR. DeJONG Good norning, Janes Dedong, De, J-ONG
Dairy Policy Economic Analyst with H |l mar Cheese Conpany, dairy
f armer - owned manufacturer of cheese, whey, mlk powder. And I
have some of ny col |l eagues with me, behind ne.

MR, DeROOY: Art DeRooy, D-e, ROOY, Controller MIKk
Accounting, Hi |l mar Cheese Company.

MR. DAHLSTROM  Good norni ng, Mark Dahl strom
DAHL-ST-ROM Dairy Procurement Manager for H |l nmar Cheese
Conpany.

MR ZOLIN.  Alan Zolin, A-L-A-N Z-OL-I-N Consultant for
H | mar Cheese Company.

MR, VETNE: John Vetne, also a representative for Hil mar
Cheese.

M5. TAYLOR  Good norning, Sue Taylor, fromLeprino Foods,
L-E-P-R-1-N-O

MR. BLAUFUSS:. CGood norning, Rob Blaufuss, B-L-A-UF-US-S,
with the Dean Foods Conpany.

MR WLLIAVS: Matt WIllians, WI-L-L-1-A-MS, |I'mhere

w th the Dean Foods Company.
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MS. HANCOCK: Nicole Hancock with Stoel Rives, | represent
the California Producer Handl ers Associ ation and Ponderosa
Dairy. And today through the ABA, the Anerican Bar
Associ ation, is Love Your Lawer Day. So --

MR. SHEHADEY: Got to work hard for that one | think for
all of us. M nane is Richard Shehadey, SHEHADEY, |I'm
w th Producers Dairy Foods and Bar 20 Dairy Farms, and enjoy
your doubl e chocol at e t oday.

JUDGE CLIFTON: Onh, and thank you. This is from Producers
Dairy, | understand.

MR, SHEHADEY: Yes, that's our product.

JUDGE CLIFTON: | haven't sipped it yet, but I'mso happy
to have it. Spell your last nane for me again, | didn't quite
get it.

MR SHEHADEY: Sure, SSHEHADEY.

JUDGE CLI FTON:  And you pronounce it Shehadey?

MR. SHEHADEY: Shehadey.

JUDGE CLI FTON: Thank you so much.

MR, LAI: Good norning, Victor Lai, L-A-l, with Producers
Dai ry Foods.

MR VU Good norning, Bao Vu, B -- as in boy -- AQ WVu, V
--asin Victor -- U I'mwththe [aw firm Stoel R ves and we
represent the California Producer Handl ers Associ ation and
Ponderosa Dairy. Thanks.

MR. VANDENHEUVEL: Rob Vandenheuvel,
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V-A-ND-E-NHE-UV-E-L, here on behalf of MIk Producers
Counci |l .
MR. VANDEN HEUVEL: GCeoffrey Vanden Heuvel GE-OF-F-RE-Y,

and then, V-AANDE-N HEUV-E-L. I'ma dairy farmer in
Chino, California. |I'malso Vice Chairnman of M|k Producers
Counci | .

M5. REED: Good norning, Kristine Reed, K-RI1-ST-1-NE,
RE-E-D, |'"'man attorney with the MItner Law Firm and we
represent Select MIk Producers. Thanks.

JUDGE CLI FTON: And the Ci ncinnati Bengal s one.

MS. REED: Yeah, but I'ma Browns fan. [|'m disappointed
but not exactly surprised.

MR HOLLON Elvin Hollon, E-L-V-1-N, HOL-L-ON, wth
Dairy Farmers of Anerica, supporting Proposal Nunber 1.

JUDCGE CLIFTON: | amso happy to see you at the podi um
M. Hollon.

MR, HOLLON:  So maybe Monday we can di scuss the LSU Al abama
gane.

JUDGE CLI FTON: Is there anyone who -- oh, good, nore
peopl e.

MR. SHEHADEY: Scott Shehadey with Producers Dairy Foods.

MR. SHEHADEY: Richie Shehadey wth Producers Dairy foods,
RI-GHI-E

JUDCGE CLIFTON: If you have not yet given your business

card to the court reporter and you have one, | would |ike you
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to do that at our first break. Al right.

I's there anyone el se who would like to come forward and
be identified at this time, particularly if you expect to
testify today | would like you to cone forward. Al right. No
one at this tine. Let's nove on then, to prelimnary matters
and announcemnents.

M5. MAY: Laurel May with USDA. Good norning and wel cone.
| have a big crowd here today, that's kind of fun for a Friday.
Byway of announcenent, just a rem nder that tonight we will be
packing up here and noving to the Piccadilly Inn at the
Airport, which is at the Northwest corner of MKinley and Peach
Avenues behind the Shell station, so we'll see you there Mnday
norning. O herw se, everything else nmust go fromhere tonight.

And then we'll be there all week next week. And then
the foll owing week, assumng that we are still in session, we
wll be neeting at the Falls Event Center which is at
4105 West Figarden Drive here in Fresno, and that is kind of a
west ward expansion of Bullard Avenue, so as you go west on
Bull ard, after you cross Marks it will start covering around to
the south, and once you cross Braw ey, the Event, the Falls
Event Center will be on your left, and there's parking behind
t he buil di ng.

Yesterday afternoon we had M. Zolin on the stand and |
think this norning rather than go back to himwe're going to

start wth M. Blaufuss and M. WII|ianms, appearing as a panel.
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And I"'msure M. English will give us a lot nore detail about
that. And that's all | have.

JUDGE CLI FTON:  Thank you so much. M. English?

MR, ENGLI SH: Good norning, your Honor. Chip English. And
had a fair amount of discussion off the record about procedure,
so | think at least for nost of the people in the roomthis
won't be a surprise, sone it will be, as we're going forward.
But for the record, we are going to start today, unless there's
dairy farmers who | understand will be here at sone point, but
| don't see themat the nmonment. W're going to start today
with Matt WIllianms and Rob Bl auf uss regarding the
producer - handl er/ producer-di stributor exenpt quota issue, and
that will be called Rob Bl aufuss Testinobny, Part 5, because
that's how it got put together, even though he hasn't yet put
his Part 4 testinony in.

When they are conplete we're going to bring M. Zolin
back so we don't have | oose threads all over the place and
we' re going to have himfinish 9(d).

We then will have M. Blaufuss, after that break of
however |ength, return with Part 4, which is fortification
I ssues.

After that, while it's not yet conplete, | am confident

on this one, that we will be able to bring Al Zolin on on the

corrections/adjustment for 7(c). | do understand that we are
likely to have two dairy farners, | know that's not in
6356

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

anybody's control, but | think M. Beshore is indicating one
for sure.

So let me say what's not going to happen today, and al
along | have said that the transportation credits, and by the
way, that's Rob Blaufuss, is not going to happen this week, and
it is not going to be ready Monday, so | think we should nove
forward and it will cone a little later.

What clearly isn't going to happen today is a
di scussion of the quota. | would expect and intend fully to
have that on the stand first thing Monday norning.

JUDGE CLI FTON:  Now, your voice dropped, | know you said
quot a.

MR. ENGLI SH. The quota is the quota section, which is the
testinony of Dr. Schiek, is going to go on first thing Monday
nmor ni ng, absent a dairy farnmer who woul d take precedence, but
that woul d be going first.

| had sonme hope that we would have Sue Taylor's Part 3
pi ece done. | think that hope is frankly fading, even though
there was a person | know was working all night on the data, at
| east one person working all night on the data, and |I have had
sonme di scussion with people off the record, and | understand
that, as | viewit, as | hear it, the two principle concerns,
and the nunber one concern expressed by your Honor is, are we
going to get done by Friday, Novenber 20th? And | understand

fromeverybody in the room that even if we, and by the way, |
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once forecast we woul d be done Tuesday of next week anyway, so
what | understand from everybody |'ve talked to in the room no
one believes that's going to be a problem and the hope and
expectation is that we can be done nmaybe by the second or third
day of that week of the 16th. But | also understand that even
if 1 got everything done today, probably would be a very good
chance we woul d have to go that week because of people's

schedul es.

So we may have a short day today, but that may be a
little bit like talking to Janet Leal about when the Feds are
going to raise the interest rate, and because a nunber of
peopl e have | ooked at ne and said that's a |ot of stuff anyway.
But | can say that given the fact that | have not and wi |l not
have a chance to reviewthe Cass IIl material, it's just not
going today. |It's not going to happen. So if we end up with a
short day, and I'll let others address whether they m ght have
a wWwtness, then we do. And | had sonme people who frankly got a
big smle on their face when | said that. | think others said
they were indifferent.

So that's what | have. And we'll do our best to nove
forward, and | assure you that we really are working diligently
on all this. And we really will, w thout doubt, w thout doubt,
be ready to put quota and Sue Taylor, Part 3, on Mnday.

JUDGE CLI FTON:  And how many w tnesses will you have with

regard to quota?
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MR ENGISH Well inaway M. Zolin's 9(d) testinony

addresses sort of sone issues, but the reality is, Dr. Sc
Is the quota witness, and there's only one. So there's t

one witness, and there's Sue Taylor, Part 3, which | unde

hi ek
hat

rstand

is likely to be a relatively, no nore than relatively, a short,

absolutely, in absolute terns, a short statement. But then

there's the data. And that's what's taking us so long is
data. And so those would be the two pieces we woul d have
Monday.

JUDCGE CLIFTON: And tell me again what Ms. Taylor's,
3, is about?

MR. ENGLI SH: The Part 3 is the inpact, she tal ked on

t he

for

Part

Part 2 of the inpacts on Leprino of proposals, and her inpacts

wll be the inpacts of Proposal 2 on pricing. So it's the

pricing issue. But that's, in other words, before it was
Leprino, this is about class prices, what we woul d anti Ci

for regul ated prices.

about

pat e

So that's nmy, what | have for today. And you know, |

guess, With the rate we have gone on sone things, and | can

tell you that obviously it's going to depend a little bit
the length of exam nation on sone of these pieces. | cou
sonme exam nation on the producer-distributor issue, and

M. Blaufuss' statenent on fortification, while it is

on

| d see

relatively short as | nentioned yesterday, there are 62 pages

of tables, or actually 11 tables, but there are 62 pages, and
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at least 8 of the tables have two columms with separate sets of
nunbers and cal culations. And he and | are going to walk
t hrough that and explain that on additional direct. So that
coul d take awhi |l e anyway.
JUDGE CLIFTON: That's very hel pful. Thank you. Al

right. Are there any other prelimnary matters? | would read
into the record the docket nunmber by which the United States
Departnent of Agriculture Hearing Cerk knows this case, and
that is in brackets [AQ docket nunmber 15-0071

| would also like to say that this Oovis Veterans
Menorial District has been wonderful to us. And if we indeed
finish before the week of Thanksgiving, then this is our |ast
time here. |'mso pleased that Laurel May discovered it. It's
arelatively new facility. W have seen how many diverse
groups use it. | can't inagine a better comunity builder in
honor of Veterans than this. |It's just been great. And the
hearing's been great, and isn't it wonderful that we had this
opportunity to talk with one another in between sessions
because we have plenty of room | just can't say enough how
our physical |ocation has benefitted the hearing process.

All right. Let us go onto the evidence. M. English,
do you have anything to distribute?

MR. ENGLI SH: Chip English. Yes, your Honor. \What we are

di stributing, your Honor -- Chip English again -- is three
docunents. In order, the first docunent woul d be Testinony of
6360
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Rob Bl aufuss, Part 5, followed by Exhibits of Rob Bl aufuss,
Part 5, followed by a statement by Matt Wlliams. So | would
ask that they be marked in that order.

JUDGE CLIFTON: Al right. The first one, the Testinony of
Rob Bl aufuss, would that be Exhibit 139, Ms. Frisius?

M5. FRISIUS: Yes.

(Thereafter, Exhibit 139, was
mar ked for identification.)

JUDGE CLI FTON: The exhibits of Rob Blaufuss will be
Exhi bit 140.

(Thereafter, Exhibit 140, was
mar ked for identification.)

JUDGE CLIFTON: And the exhibit of Matt Wllians wll be
Exhibit 141.

(Thereafter, Exhibit 141, was
mar ked for identification.)

JUDGE CLIFTON:. M. Blaufuss and M. WIIlianms, you are
wel come to cone to the witness stand. |1'Il wait until the
docunents are distributed until | swear in M. WIIians.

If you do not yet have a copy of these three exhibits
and want copies, wuld you raise your hand? Al right.

['Il go forward. M. WIlians, is this your first time
to testify in this proceedi ng?

MR WLLIAMS: Yes.

JUDGE CLIFTON:. | would like to swear you in in a seated
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position. If you will raise your right hand, please.
Do you solemly swear or affirmunder penalty of
perjury that the evidence you wll present wll be the truth?
MR WLLIAMS: Yes.
JUDGE CLI FTON: Pl ease state and spell your nane.
MR WLLIAVS: Matt Wllians, MAT-T, WIIians,
WI-L-L-1-A-MS.
JUDGE CLI FTON:  Thank you. And M. Bl aufuss, you renain
sworn. Wuld you state and spell your nanme, please?
MR. BLAUFUSS: Rob Bl aufuss, Blaufuss, B-L-A-UF-US-S
JUDGE CLI FTON: Thank you. M. English, you nay proceed.
DI RECT EXAM NATI ON
BY MR ENGLI SH.
Q Thank you, your Honor
M. Blaufuss, why don't you go first and read your
statenment which is marked 139 -- hold one second, there are
five end notes on the testinmony. And we are not asking that
they be put in the transcript, but I want to note them They
are on Exhibit 139 and they will be part of the record, if and
when Exhibit 139 is admtted, but we are not asking the court
reporter to put themin the transcript.
Now, if you could go forward, M. Bl aufuss.
A Ckay.
Producer - Handl er Regul ati ons

As Found in Section 1051.10 of Proposal 2, a
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producer-handl er is defined as a person who operates a dairy
farmand a distributing plant fromwhich there is route

di sposition in the marketing area fromwhich total route

di sposition and packaged sales of fluid m |k products to ot her
pl ants during the nonth does not exceed 3 mllion pounds, and
who the Market Adm nistrator has designated a producer-handl er
after determning that all of the requirenments of the section
have been net.

While there are nany simlarities between Proposal 2
and Proposal 1 with respect to Section 1051.10 regul ati ons,
there are also several key differences. Proposal 2 mrrors the
producer-handl er regul ations that currently exist in Federal
Orders 124 and 131. The key difference between Proposal 2 and
Proposal 1 is the additional ownership requirenents those
operating in Federal Orders 124 and 131 nust abide by to be
consi dered producer-handl ers. The increased ownership
requi rements borne to producer-handl ers under Proposal 2, can
be found in Section 1051.10(b), Parts 1 and 2. Experience in
FMMO s west of the Rockies, with its larger sized dairy farns
has denmonstrated that the provisions in Oder 124 and 131 are
needed to assure that an entity doesn't neet the
producer-handl er definition while manipulating its mlk
production through use of |ease cows or other creative
ownership structure arrangenents, which undermne the integrity

of the purpose behind the limtations on these entities.
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The fluid mlk industry operates in a highly
conpetitive market where business can be won or |ost over
fractions of a penny of a gallon. It is inperative that mlk
pricing regulations do not provide an artificial regulatory
advantage to one simlarly situated regul ated handl er over
another. California state mlk pricing regulations do exactly
this with respect to exenpt producer distributors, also known
as producer-handlers in the Federal Order system California
producer-handl ers enjoy a significant conpetitive advantage
over fully regulated Class | handlers. Under California mlKk
pricing regul ations, producer-handlers effectively avoid paying
into the California pool, the difference between the m ni num
Cass | price and the quota price on all exenmpt quota hol di ngs.

Having a different set of rules for fully regul ated
handl ers conpared to those who are not, creates disruption in
the dass | market. Disruptive conditions arise when some, but
not all, Cass | handlers are able to avoid paying Cass |
prices. Cass | handlers not subject to full regulations, are
able to use artificially |ow regulated cost structure to offer
a lower price to custonmers than a fully regul ated handl er
coul d.

Unli ke producer-handlers in all other Federal O ders,
California producer-handlers enjoy a soft cap exenption. A
soft cap allows the California producer-handlers to retain the

Cass | exenption on a set |level of quota pounds, while stil
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being allowed to increase their total Cass | route

di sposition, wthout fear of ever becomng fully regul at ed.
This soft cap provision is the proverbial gift that keeps on
giving. The California producer-handlers are able to expand
their Cass | sales by diluting the dollars they avoid paying
into the pool over the totality of their Class | sales. Wile
it erodes their full per gallon conpetitive price advantage,
they are able to -- they are able still -- say it again, they
are still able to retain a conpetitive price advantage over
fully regulated O ass | processors.

Al'l Federal MIk Marketing Orders fully regul ate
producer-handl ers whose nostly Class | route dispositions
exceed 3 mllion pounds. The Federal Order regul ations operate
under what is ternmed a hard cap. Any producer-handl er over the
three mllion pound threshold, begins fully regul ated and does
not retain an exenption on any of their Class | sales. They
are required to pay into the pool the regulated mninmmdass 1
price, on all mlk they procure.

The California producer-handl ers exenpt quota pounds
are held static regardl ess of their sales volumes. However,
unl i ke current Federal Oder regulations, there are no sales
volume limts placed on California producer-handl ers which
woul d | ead theminto becomng fully regul ated handl ers.

USDA has ruled on nultiple occasions that

producer-handl er exenptions create disorderly marketing and put
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fully regulated G ass | handlers at a conpetitive di sadvant age.
After a 2005 hearing in Federal Oders 124 and 131, USDA found
that, "producer-handlers with nore than 3 mllion pounds of
route disposition per nonth in both the Pacific Northwest and
the Arizona, Las Vegas nmarketing areas, are the primary source
of disruption to the orderly marketing of mlk." USDA went
further in that decision when they stated that "this disorder
is evidenced by significantly inequitable mnimmprices that
handl ers pay in reduced blend prices that dairy farmers receive
under the terms of each area's Marketing O der."

In a 2009 Federal Order hearing decision around the
producer-handl er issue, USDA asserted that "when uniform
m nimum price conditions exist, the basis for orderly narketing
is present. In the absence of uniformty of mnimmprices
anong producers and handl ers, the basis for orderly marketing
Is underm ned."” USDA concluded its decision by stating that
producer, "producer-handlers with total Class | route
di sposition in excess of 3 mllion pounds per nmonth enjoy
significant conpetitive sal es advantages because they do not
pay the Class | price for raw mlk." A proposal for a soft cap
(regul ation of a producer-handler only for route disposition
greater than 3 mllion pounds) nade in that proceedi ng was
expressly rejected by USDA

Dean Foods fully supports the Dairy Institute of

California's proposal to cap the producer-handl er exenption to
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those with 3 mllion pounds or less of nonthly Class | route

di spositions. W are also supportive of the Dairy Institute

| anguage whi ch uses the current Federal Order 124 and 131

| anguage, which elimnates the potential for producer-handlers
to change their ownership structure in an effort to avoid
regulation. In order for a Federal Oder to work effectively,
all handl ers nust operate under the same set of rules. As
stated by USDA in 2009, "producer-handlers with nonthly C ass |
route disposition of 3 mllion pounds or |less, are not a cause
of disorderly marketing conditions that warrant correction.”

In order to ensure an equal playing field, Proposal 3 nust be
rejected. While the producer-handl ers downplay the inpacts of
exenpt quota, the exenption allows themto enjoy a significant
conpetitive advantage over fully regulated route distributing
pl ants. This advantage has clear value. The producer-handlers
stated as nmuch in their anended suppl enmental proposal for a
California M1k Marketing Order, when they stated that "between
1994 and March 1995, the producer-handlers collectively
invested $9, 298,677.84 to acquire quote that would receive the
exenpt treatnent."”

The regul atory price difference between a fully
regulated California Class 1 plant and an Option 70
producer-distributor is readily calculable in any given nonth.
Exhi bit 140, Table 1, does exactly this.

JUDGE CLIFTON: Let us stop there and we'll insert that in

6367

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

the docunent on the record copies. 140, and if you woul d begin
t hat paragraph and that sentence again, please.

MR. BLAUFUSS: WII do. The regulatory price difference
between a fully regulated California Class 1 plant and an
Option 70 producer-distributor is readily calcul able for any
given nonth. Exhibit 140, Table 1, does exactly this.

JUDGE CLIFTON: And let us also wite in Table 1. Thank
you. And M. Bl aufuss, you may continue.

MR. BLAUFUSS: All right. Colum B represents the nonthly
announced Southern California Gass 1 price at 3 and a hal f
percent butterfat; colum C represents the nonthly announced
Northern California Class 1 price at 3 and a half percent
butterfat; and Colum D represents the nonthly announced quota
price at 3 and a half percent butterfat.

The regul ated price advantage producer-handlers in
California enjoy is equal to the difference between the
announced Cdass 1 price and the nonthly announced quota price.
In order to calculate the per hundredwei ght price advantage,
sinply took the Southern California dass 1 price and
subtracted the nonthly announced quota price. The results of
this calculation can be found in Colum E. | perforned the
sanme cal culation for the producer-handl er advantage conpared to
the Northern California Class 1 price, these results can be
found in Colum F. Finally, | calculated the per gallon

regul ated cost advantage current California regulations provide
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exenpt producer-handlers for a gallon of whole mlk. A gallon
of whole m |k weighs approxi mately 8.62 pounds, which woul d
nmean a hundredwei ght of mlk would yield approximately 11.6
gal l ons of packaged mlk. By dividing the per hundredwei ght
price advantage for both Southern and Northern California by
11.6, | was able to ascertain the per gallon regul ated price
advantage. The nonthly regul ated price advantage can be found
in Colum H As the data shows, from January 2010 through
August of 2015, California producer-handl ers enjoyed a 16 cent
per gallon regul ated price advantage over fully regul ated
Cass 1 distributing plants |ocated in Southern California.
Over that same period, the regul ated price advantage equals 14
cents per gallon conpared to Northern California Cass 1
plants. The single largest nulti-advantage, which occurred in
Decenber of 2014, was 50 cents a gallon and 47 cents per gallon
for Southern and Northern California respectively. The |owest
price advantage over that sane period was negative 11 cents per
gallon for Southern California, and negative 13 cents per
gallon for Northern California. This nonthly |ow advantage
occurred in February of 2011.

Proponents of Proposal 3 (based upon questions to date)
appear to try to divert attention away fromthe nagnitude of
the exenpt quota pounds by conparing it to the total pounds of
mlk in the California pool. This conparison is a red herring.

In order to gain a full appreciation of the inpact that
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producer - handl ers have, one nust conpare the exenpt quota
pounds against the total Class 1 volunme in the State of
California. |In using CDFA Table AC we can do exactly that.

For the nonth of August 2015, producer-handlers exenpt Cass 1
pounds total ed 20,989, 392 pounds, while it's total pool Oass 1
vol une was 99, 557, 362 pounds. Total producer-handler Cass 1
vol umes conbi ned exenpt quota and pool pounds equal | ed

120, 546, 754 pounds. Total Cass 1 pounds fromout-of-state
totall ed 29, 756, 864 pounds. Wth the exempt quota pounds and
out-of-state G ass 1 mlk included, there was a total of

503, 016, 796 pounds of Class 1 in California. As the data
shows, total producer-handler volunme in August 2015 represented
approxi mately 24 percent of the total California Cass 1

vol une.

Dean has absol utely no problens conpeting in a
conpetitive environment, so long as all entities are operating
on an equal playing field. 1In recent years, conpetition has
i ncreased, not the plants |ocated outside of California noving
mlk into the state, but rather exenpt producer-distributors
| ocated in the State of California, who, because of a favorable
regul atory advantage, are able to offer custonmers a | ower
price. Increased volatility in Class 1 pricing and declining
sales volumes could ultimately lead to an even greater
conpetitive advantage should producer-handlers in the state be

allowed to continue to operate as they do today. Under both
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Proposal 1 and Proposal 2, the four current producer-handlers
operating in California would still be able to maintain their
producer-handl er status should they have less than 3 mllion
pounds of Cass 1 route dispositions in a given nonth that neet
the ot her requirements by not relying on other farm production.
| note that fromour know edge, these entities do not actually
meet these definitions. California is not an island. What
happens in this hearing will have ripple effects on all Federa
Orders. USDA woul d be going against their own precedent set in
previ ous national and regi onal producer-handl er hearings should
it decide to continue to allow California producer-handlers to
enjoy all of the current regul atory advantages that exist under
the California State Order in a potential new Federal Order.
BY MR ENGLI SH

Q So before turning over to M. WIllians, | had two sort
of technical things |I think on page 6. Two technical things on
page 6, this is Chip English. The first is, and you, in both
instances you read it correctly which is different fromthe
prepared text. So on top of page 6, when you said, carrying
over from I'msorry, top of page 6, carrying over fromb5 when
you said "Class 1 in California" the word "the" appears at the
top of page 6 and shoul d probably be omtted, correct? And you
didn't read it.

A Sorry, I'mnot seeing where you are pointing ne here.

Q R ght before the word California on page 6, the very
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first line of page 6.

A, Yes.

Q And you didn't read "the" because "the" didn't really

correctly work, and so "the" should be deleted, correct?
A. Correct.
JUDGE CLI FTON: Thank you, Ms. Frisius.

BY MR ENGLI SH.

Q And simlarly, four lines down, |I'msorry, five lines

down, fourth line of the next paragraph, which you read

"distributors located in the State of California" the word "of"

does not appear in your testinmony as witten, but it should

properly be included, correct?

A. Correct.

JUDCGE CLI FTON: Thank you, Ms. Frisius, we'll add the word

"of". And then | had one that | wanted to draw to your

attention, M. Blaufuss, this is a small thing, but | want you

to go back to page 1. And | want you to read again the first

sentence of the |ast paragraph, which is only a partial

par agr aph.

MR. BLAUFUSS: | knew as | said it you were going to bring

it up, because | said it differently, | think.
The fluid mlk industry operates in a highly
conpetitive market where business can be won or | ost over

fractions of a penny a gallon.

JUDGE CLIFTON: Correct. Al right. And the reason |
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think that tiny thing is inportant is the first time you read
it you said "over fractions of a penny of a gallon" and that
word "of" doesn't help us understand it. So, now we have got
it as you wote it.
MR, BLAUFUSS: Uh- huh.

JUDGE CLIFTON: Al right. M. English?
BY MR ENGLI SH.

Q So at this point, M. WIlians, if you could read your
statenent, which is Exhibit 141,

A Ckay. MW nane is Matt WIllianms and |I'mthe Senior
Vice President for the Wst Region of Dean Foods Company. | am
responsible for the P& for 16 fluid mlk plants and two ice
creamplants in the Wstern United States, including
California. | have worked for Dean Foods for 6 years and have
20 years of experience in the dairy, consumer packaged goods,
and grocery industries. |In California, Dean Foods operates
three fluid mlk plants -- one in Hayward, California, and two
in Gty of Industry, California. Additionally, we operate one
ice creamplant in Buena Park, California. One of ny
responsibilities is to evaluate and approve pricing for private
| abel mlk contracts with custoners in response to requests for
proposals ("RFP s").

Today, | amhere to provide an exanple of how the

producer-handl er regulated m |k cost advantage creates an

uneven playing field that significantly inpacts Dean Foods
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ability to conpete in the private label Cass 1 mlk category.
Over the last three years, due to the producer-handl er

regul ated mlk cost advantage, Dean Foods' California plants
have | ost significant private |label mlk volune, requiring us
to consolidate plants and lay off 60 enployees. In fact, since
January 2013, Dean Foods has | ost over 20 nillion gallons of
annual private |abel mlk volume to producer-handler dairies in
California through RFP processes. There should be no doubt
that the reason for these losses is the substantial conpetitive
advant age producer-handl ers receive from purchasing their

| argest input cost at a naterially |ower price than other
processors pay.

In late 2012, Dean Foods' dairies in Northern and
Southern California, submtted a bid in response to an RFP
issued by a national retailer. Wen the RFP results were
announced, we |earned that we |ost to producer-handl er dairies,
111 retail stores that purchase an average volume of 160, 000
gal lons per store. In Southern California, a store that is
| ocated only 13.8 mles away fromour Alta Dena Dairy (which
was the then-current DSD supplier), was awarded to a
producer-handler dairy that is |located 241 mles away from t hat
sanme store for continued DSD delivery. |In Northern California,
our Berkeley Farms Dairy was then, the then-current DSD
supplier to a store that is 21.1 mles away fromthe plant.

However, that store was awarded to a producer-handler dairy
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that is located 154 mles away fromthe store for continued DSD
delivery. As discussed below, the only |ogical explanation for
how a processor |ocated over 150 mles further away froma
delivery point than a conpeting processor could be, could bid a
conpetitive DSD price, is because of the producer-handl er

regul ated m |k cost advant age.

More specifically, the bid criteria outlined in the
above-referenced national retailer RFP required two mlk price
quotes, one for dock pick up and one for DSD delivery. | wll
focus ny testinmony on the DSD price quote. The DSD price was
to be determ ned based on the bidder's cost per gallon to
del i ver product on a dedicated DSD route to the retailer
stores, taking into account each store's distance fromthe
produci ng plant. For the purpose of the DSD price quote, the
di stance radius ranged fromO to 25 nmiles fromthe producing
plant up to 351 to 400 mles fromthe producing plant in
sequential increments. The RFP required bidders to use the
following criteria in order to determne the DSD cost per
gal l on, spread over an average payl oad of 4,000 gallons per
trailer -- truck cost per mle (to include | abor and asset
costs), four deliveries per week, per store, in a DSD, and a
di esel fuel rate based on actual diesel fuel costs for the
month of April of 2012. Sinply put, the structure of the RFP
DSD price criteria contenplated that the retailer's stores that

were cl osest to the producing plant would have a | ower
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delivered mlk price than those stores that were further from
t he producing plant, due to the higher distribution costs that
woul d be incurred by the nore distant plant.

However, despite the cost advantage built into the RFP
to those producing plants that were located closer to the
retailer stores, the nore distant producing plants were awarded
the business. This result cannot credibly be explained by
claimng that the producer-handl er plants have nore efficient
pl ant operations that enable themto overcone the materially
hi gher distribution costs they incur for the business. First,
because raw m | k represents a substantial mjority (over 70
percent) of the total costs of processing and packagi ng a
gallon of mlk, any cost advantages in those areas of
operations that a producer-handl er may have, woul d have a
m ni mal inpact on the overall bid price. It would not be
nearly sufficient to offset the substantial disadvantage inits
di stribution costs. Second, based on ny industry know edge and
famliarity with Dean Foods processing costs through its nore
than 60 plant network, | know there is very little variability
bet ween operations and costs associated with |ong production
runs of gallon and half gallon private | abel white m |k, which
made up a substantial part of the RFP at issue. Therefore, the
only reasonable conclusion is that the nore distant
producer-handl er plants were able to bid conpetitively with

their conpetitors who are closer to the retailer stores because
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producer - handl ers pay substantially less for the raw m Ik they
purchase, and they use that substantial advantage to overcone a
materially higher distribution cost.

It is no secret that a mlk processor's naterial cost
to process and deliver private label Cass 1 mlk to a retai
store include raw m |k, processing and packagi ng, and
distribution. It is indisputable that a processor that incurs
substantially higher distribution costs than its conpetitor
nmust achieve a material advantage in either its raw mlk
procurement or processing and packagi ng costs in order to
conpete on price. The RFP as an exanple only enphasizes this
poi nt, because it required four deliveries, per week, per
store. Therefore, considering the mninmal inpact on overal
price that can be attributed to the variability between
operations and costs associated with processing and packagi ng
gallon and half gallon private | abel white mlk, the only
| ogi cal explanation for why a processor could offer a
conpetitive sale price to a store that is 241 mles away from
its producing plant conpared to a conpeting processor's plant
that is only 13.8 mles away fromthe sane store, is that the
nore distant processor nust have a significant advantage on its
raw mlk cost that is used to offset a significantly higher
di stribution cost.

Thank you for allowing me to testify.

JUDGE CLI FTON: Wuld you re-read the |ast sentence?
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know it is a long sentence and I'msorry to nake you do that,
but | would Iike to you re-read it.

MR. WLLIAMS: Therefore, considering the mnimal inpact on
overall price that can be attributed variability between
operations and costs associated with processing and packagi ng
gallon and half gallon private | abel white mlk, the only
| ogi cal explanation for why a processor could offer a
conpetitive sale price to a store that is 241 mles away from
its producing plant, conpared to a conpeting processor's plant
that is only 13.8 mles away fromthe sane store, is that the
more di stant processor nust have a significant advantage on its
raw mlk cost that it uses to offset a significantly higher
di stribution cost.

JUDGE CLI FTON: Thank you. M. English.

MR. ENGLI SH: Thank you, your Honor | think you captured
t hat one.

BY MR ENGLI SH.

Q Simlarly, if you go back to page 3, in the mddle of
the I ong paragraph that starts on that page with "however", in
the m ddl e of the paragraph you have the sentence that starts
"second, based on ny industry know edge and famliarity", in
the next line down | think you may have said "processing costs
through its nore than 60 plant network™ if it reads "processing
costs throughout its nmore" would the word "throughout"” be the

word you prefer to use?
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A, Throughout .

Q D d you have any others, your Honor? Ckay.

JUDGE CLIFTON: | should have answered audi bly, no. Thank
you.

MR. ENGLISH: | wasn't going to point that out, your Honor.
BY MR ENGLI SH.

Q So when you testify as a panel it's inportant that, |
think, as you identify who is speaking, but I'mgoing to try,
at least in nmy part, to identify, ask questions sequentially of
you so that we will know

So I"'mgoing to start wth you, M. WIllians, and ask a
few foll ow up questions. But first, | want tois ask a little
nore about you and your experience, since this is the first
time you have testified in this proceeding. Were did you
start in business?

A. | started with the Gall o Wne Conpany out of coll ege.
| worked after the Gall o Wne Conpany with Pepsi Bottling
G oup, which is a DSD delivery conpany for carbonated soft
drink beverages. | was with themfor nine years, | was with
Gllo for four. Fromthere | worked for a division of the
Coca Col a Company, Cdwalla Juice, which was al so a DSD delivery
busi ness for the juice business, and was with themfor five
years. And now with Dean Foods for six.

Q Ckay. Could you spell for the record Gdwal |l a?

AL ODWA-L-L-A
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Q And you have gotten a little bit ahead of me with this
by using DSD, but | think we need to have what that is?

A. DSDis an acronymfor Direct Store Delivery.
As opposed to dock pick up?
As opposed to dock pick up or warehouse delivered.

And what is your position with Dean Foods today?

> O > O

I'mthe Senior Vice President for the Wst Region.

Q And as you say, you are responsible for the profit and
loss for 16 fluid mlk plants and two ice creamplants in the
Western United States, correct?

A, Correct.

Q Another termthat | think mght need sone expl anati on,
you used the phrase private |label mlk. Wat is private |abel
mlk?

A, Private label mlk is mlk that is manufactured under a
retailer's own |abel. So as an exanple, a custonmer has a | abel
that they want to manufacture and you put their own store name
on the label, store brand mlk is another way to refer to it
as.

Q And that's distinguished fromsort of a branded name?

A. Branded mlk, which is an associated with the dairy.

Q Gkay. And over on page 2, the bottom paragraph, when
you are discussing the distribution costs, given the fact that
the RFP required four deliveries per week, that how does that

I npact those distribution costs, the requirenent for four
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deliveries per week?

A Wll, | think what it was designed to do was to
identified very specific, it took the variability out of the
way that a processor could cost the bid. Everybody was on a
l evel playing field. It was a requirement to participate in
the bid with the custoner, and so it was requiring each store
to receive four individual DSD deliveries per week to that
I ndi vi dual store.

Q So if you had to distribute 230 mles farther, you
woul d have to do that 230 mles, four times in a week?

A, Correct.

Q Before |l return to M. Blaufuss, is there anything you
would like to add to your statenent?

A, No.

Q So M. Blaufuss, your testinony is that on the
regul ated cost advantage, the differences between the Cass 1
and the quota price, correct?

MR BLAUFUSS: Correct.

Q In the earlier producer-handl er decisions, did the
Departnent conclude that in traditional Federal Oders, the
advant age was the difference between the Cass 1 and the bl end?

A, That's correct.

Q And so your testinony, in essence, is consistent with
that, with the difference being that because of the exempt

quota and the way it works, that the difference is actually a
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little less, in that if you had a traditional federal blend for
California without the quota, that difference would actually be
| arger, correct?

A. Correct.

Q kay. Now, you have indicated that you have | ooked at
the information that CDFA provided, and on page 5, the sinple
average of, I'msorry, the total exenpt pounds are 20,989, 392,
correct?

A, Correct.

Q So a sinple average of the four plants would nean that
there exenpt quota was sonething north of $5,000,000 -- | nean,
5, 000, 000 pounds, correct?

A, Correct, for that nonth.

Q Ckay. And as you have indicated, the Secretary was
presented in the national hearing with respect to federa
regul ati on of producer-handlers, with what anounted to a soft
cap of 3 mllion pounds, correct?

A, Correct.

Q How woul d that soft cap work, in your understandi ng?

A, So basically, on a soft cap provision, you know, up
until 3 mllion pounds you woul d have an exenption. Once you
go past that, so say for this exanple you have 5 mllion pounds
of route disposition in a nonth, you woul d be exenpted on the
3 mllion but have to pay into the pool on the 2.

Q So, and the Secretary rejected that, correct?
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A, Correct.

Q Soin here, if youtry to draw a parallel, the soft cap
woul d have to be even higher, correct?

A. Correct.

Q And one of the things |I think that make it quickly very
confusing here is, under the Federal Orders there are
requi rements of producer-handlers that they basically are al
sel f-cont ai ned, correct?

A. Correct. | think, our regulations Proposal 2 do all ow
a certain amount of outside mlk, but it is mnimal. | believe
in our proposal it is 150,000 pounds a nonth.

Q Wich, again, matches up with existing Federal O ders,
correct?

A, Correct.

Q To your know edge, do any of the producer-distributors
in California qualify, leaving aside this question of exenpt
quota, and leaving aside the 3 mllion pound cap, would they
qual ify for producer-handler treatnment under a traditiona
Federal Order analysis?

A. No. Based on what | have been told, the California
market with respect to the current producer-distributors,
possibly all four, but at very least three, buy a level of mlk
fromoutside their own systemwell above that 350,000 pound
t hreshol d.

Q So even if the Cooperative proposal in 1, or your
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proposal, Dairy Institute's Proposal in 2 is adopted, in order
to nove to sone other level in what is yet to be shown to us
for proposal |anguage for Proposal 3, there would have to be a

brand new category created, correct --

A. Correct.
Q ~-- in Federal Oders?
A.  Yeah.

Q Before |l turnto the exhibit, you indicated on the top
of page 6 fromyour calculation, that it would appear that from
August 2015, approxinately 24 percent of the total entire
Cass 1 volune is represented by the four producer-distributors
under Exenption 70, correct?

A. Correct.

Q So that would | eave 76 percent for all other Cass 1
processors in California, correct?

A, That would be correct.

Q How many processors is that? How nmany plants?

A So if | look at CDFA Exhibit AC, | believe it was
Exhibit 61, AC, there is 35 total Cass 1 handlers as of
Decenber 2014, and there were four Option 70 handl ers at that
month as wel | .

Q So four Option 70 handl ers have 24 percent, and 31 have
76 percent?

A, That's how | interpret that.

Q Okay. So let's turn to Exhibit 140. So | know, | know
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you discussed it in your testinony, but | think it is another
thing people are reading your testinmony and not necessarily

| ooking at the exhibit, so | think it would be useful to run

t hrough just one exanple again, and you know, | don't, I'IlIl Iet
you pick which one. | guess | would say pick a January so it's
in arational place, but if you want to pick January 2010,
which is page 1 of Table 1, that's fine.

A, Yeah, I'll just pick January 2010 to nake it easy, that
way |'mnot, again, being accused of cherry picking a nunber.
So January of 2010, and this is how the math works out. So in
Colum B is just the announced Southern California Class 1
price that gets announced by CDFA. So in January of 2010, that
price was $18.49 a hundredweight. Colum Cis just the
Northern California price, or Nor Cal as | have listed in the
title heading, and that's just again, the CDFA announced
Cass 1 price, so that was $18.22 per hundredwei ght. The
California quota price for January 2010 was $15.18 per
hundredwei ght. And as | stated in ny testinony, the difference
that, the advantage they enjoy is the difference between the
announced G ass 1 price and that quota price, so making the
adj ustment for both Nor Cal and So Cal, so first, in Colum E
is the So Cal advantage, and that was $3.31 per hundredwei ght
for the nonth of January 2010.

Q For that you just subtracted Colum D from B?

A. Yes, B fromD.
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Q ay.
A And then for Colum Fit's --
JUDGE CLIFTON:. |I'msorry, D from B?
MR. BLAUFUSS: B as in boy, fromD as in dog.
MR ENGISH No, | think it is the other way around,
B mnus D
MR, BLAUFUSS: That's what | said.
MR ENGLISH. Oh, all right. Now I'm confused.
JUDGE CLIFTON: Try it one nore tinme.
MR, BLAUFUSS: So Colum E is Colum B as in boy -- or B as
in Blaufuss, whatever you want to say -- mnus D as in dog.
JUDGE CLI FTON: Good. Thank you.
MR, ENGLISH. Al right.
BY MR ENGLI SH

Q | apologize if | got confused. So then Colum F is the
sanme cal culation for Northern California, taking C, as in cat,
mnus D, as in dog?

A, That is correct.

Q Ckay. So what is Colum G and H, then?

A So Gand Hwas just some sinple math that | did, just
trying to put it on a per gallon basis, and the easiest to do
was just to do on a straight 3 and a half per fat basis, which
is what fluid mlk is in California for whole. So Colum Gis
just taking Colum E, divided by the 11.6, which is the anmount

of gallons you get in a hundredwei ght of mlk, assum ng that
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you have a weight of 8.62 pounds per gallon. So for January
2010, that advantage on a per gallon basis for Southern
California for the producer-handlers was 29 cents a gallon
And then noving to Colum H, it is the sane math just using
Northern California prices, and we're |looking at a 26 cent per
gal | on advant age.

Q And part of why you did that is that even though your

mlk cost is based on hundredwei ght, when you sell it to

customer, you sell it by a price per gallon, correct?
A. Correct.
Q Just a couple nore questions. | note for a couple

nonths, and | just want to go through it to discuss it. So for
i nstance, for February 2011 you actually have a price inversion
or a negative, so could you discuss that briefly and what
happens there?

A.  Yeah, maybe I'|l talk big picture and then we'll get to
the interworking's of it. But basically, the advantage is
greatest when the Class 1 is significantly higher than the
quota price. And the quota price is going to be, it basically
devel oped or the way they set it, is a set price above the
total overbase for the entire market. So it is based on the
total utilization in the California nmarket. Well, there are
some nont hs, because dairy prices are announced at nany
different tine periods, so there could be significant price

novenments in the market that inpact different classes of mlk

6387

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

much differently fromothers. So for exanple, Class 1 mlk is
announced no later than the 10th of the nmonth prior to which it
is effective. So | don't know what the cal endar was, | forget
when the Novenber price was announced, but the latest it would
have been was Cctober 10. Whereas, if I'mlooking at a 4a, 4b
price, you are using, | believe it is the 26th of the nonth
prior through the 25th of the current nonth. So there's
different time periods that can cause these prices to sw ng
significantly. And so when we have negative inversions |ike
this, what that basically means is the ass 1 price was
actually the low price in the pool, | believe that's what that
woul d show, and that's because under a rapid run up in certain
commodity prices that caused the blend to rise significantly
fromthe tine you announced that Class 1 price.

Q Ckay. Nonetheless, the average for any year is
certainly going to still be significantly to the positive,
correct?

A. Correct. You look at the data, and | was kind of
| ooking at this while Matt was talking. So | have January
2010, so we've got, call it five years and change, 1, 2, 3, 4,
5 and a half years. For Southern California there was only two
nmonths in which there was a negative, and for Nor Cal, |
bel i eve there would have been three in which it woul d have been
negati ve.

Q Al right. Anything else that you would |ike to add?
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A Well, I know the question will get asked, and maybe

['I'l preenmpt it and I'lIl provide a little detail. So when I
| ooked at the total percent of Class 1 volunme, there was one
addi tional piece of information that was not in AC

And a little background. Wen CDFA entered the data
for Exhibit 61, AC, | was highly surprised at the total |evel,
| ooking at the top line, the total producer-handler Cass 1
pool utilization. And | figured | was m ssing sonething in
that total nunmber, so | reached out to CDFA to figure out what
| was mssing, and they said, yes, that nunber is correct,
that's the total volune. And then | was doing the math, and
t hat number, just adding the exenpt pounds to the total pounds
here listed, basically |I was getting a nunber that was roughly
26 percent of the Class 1 utilization. And | thought that was
high, and | asked them is that reflective? And they provided
t he nunber, because the one piece | was mssing was the mlk
fromout-of-state. And so the one piece that was m ssing was
the 29, 756, 864 pounds of out-of-state. So to get an accurate
reflection, of taking out-of-state, total mlk pool ed, exempt
pounds, and putting it on a like basis, that's what led ne to
the 24 percent. Because | didn't want to have an apples to
oranges and say they are 26 percent when they are really not.
| tried to be as accurate as possible. And that's, that data,
that 29 million pounds, is not in their data set, but CDFA did

provide it.
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JUDCGE CLIFTON: So tell ne again how nuch mlk you
attribute to mlk from out-of-state?

MR. BLAUFUSS: For the nonth of August it was 29, 756, 864.

JUDGE CLIFTON: Ckay. Let me read it back to you,

29, 756, 864.

MR BLAUFUSS: Correct.

JUDGE CLIFTON: And that was for the nonth of August of
20157

MR BLAUFUSS: Correct.

MR. ENGLISH And that's the total out-of-state Cass 1
pounds, correct?

MR. BLAUFUSS: Correct. And that's total of Cass 1
pounds, that's not pounds potentially that you are bringing in
to go into a producer-handler plant, that's all Cass 1 pounds.

MR. ENGLI SH: Ckay. Your Honor, | have no further
qguestions. | nmove adm ssion of Exhibit 139, 140, and 141.

JUDGE CLIFTON: Let me start with Exhibit 140.

MR ENGLI SH: 140 or 139?

JUDGE CLI FTON: 139, thank you. 139. Does anyone wish to
question M. Bl aufuss before determ ning whether you have any
obj ections? No one. And let me ask now, with regard to 140,
does anyone wish to question M. Bl aufuss before you determ ne
whet her you have objections? No. Wth respect to Exhibit 139,
are there any objections to it being admtted into evidence?

There are none. Exhibit 139 is admtted into evidence.
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(Thereafter, Exhibit 139, was
received into evidence.)

JUDGE CLIFTON:. Wth regard to Exhibit 140, are there any
objections to it being admtted into evidence? There are none.
Exhibit 140 is admitted into evidence.

(Thereafter, Exhibit 140, was
received into evidence.)

JUDGE CLIFTON:. Wth regard to Exhibit 141, does anyone
wi sh to question M. WIIlians before determ ning whether you
have any objections? No one. Are there any objections to the
admi ssion into evidence of Exhibit 141? There are none.
Exhibit 141 is admtted into evidence.

(Thereafter, Exhibit 141, was
received into evidence.)

MR ENGISH  Your Honor, if |I may have a brief word with
ny client, |I just want to make sure | didn't m ss sonething.

JUDGE CLIFTON: Certainly.

MR, ENGISH So far, gentlenen, you have spoken about the
i mpact of this on your operations or other Cass 1 handlers,
but what is the inplication of that for producers that are not
producer-distributors in the O der?

MR. BLAUFUSS: Yeah, so Dean Foods in the State of
California is obviously majority cooperative supplied, so
that's where we receive our mlk. So lost sales to us, you

know, ipso facto, nmeans a |oss of sales to our suppliers as
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well. So that has a direct inmpact on producers in the State of
California. And if you |look at just the exenmpt pounds as well,
['mjust talking fromthe blend perspective, so again, |

nmenti oned sonme conmentary around, you know, USDA deci sions
around the fact that it lowers the blend price, because you are
not contributing those ass 1 dollars to the pool, which
typically is the highest value, it also inpacts producers.

MR. ENGLISH And now to be fair, that's also true about
the G ass 1 pounds coming fromout-of-state, correct?

MR. BLAUFUSS: That's correct.

MR ENGISH | think I nmay have asked you this in a prior
pi ece of testinony, but | may have forgotten. Are you buying
any mlk fromout-of-state?

MR, BLAUFUSS: For our California plants, no.

MR ENGLI SH. Ckay.

MR. BLAUFUSS: Not that |'maware of.

MR, ENGLI SH: Gentlenen, again, | think, when you are asked
questions, depending on how they are asked, if you are junping
around, please make sure you identify who is responding. But
it will depend obviously on exam nation. Thank you. They are
avai l able for further exam nation.

JUDGE CLI FTON: Wo would like to go first wth questions
for M. WIliams and M. Blaufuss? M. Beshore, thank you

CROSS- EXAM NATI ON
BY MR BESHORE:
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Q I'Il be first and I'll be short. | just have one
question for each of you, or one area for each of you.
Marvi n Beshore.

So, M. Blaufuss, the out-of-state pounds for August
was, you know, was sonething | noted. So what do you
understand those pounds to represent? Did you get that
informati on from M. Shippel houte?

MR BLAUFUSS:. Yes.

Q Ckay. So what do you understand those pounds to
represent exactly?

A It was ascribed to ne it was the total Oass 1 pounds
fromout-of-state

Q Gkay. So just so | understand. |[If a hundredwei ght of
mlk comes in fromout-of-state to a plant in California, and
it has 80 percent Class 1 utilization at that plant, let's say,
okay? How -- what anount of that hundred pounds that was
delivered into that plant would be shown in this, would be
included in this 29 mllion pounds? I'massumng it would be
80 pounds, but is that your understanding al so?

A. I'massum ng they have the ability of know ng where
t hose pounds are going, so | would assune if they are
attributing to a Cass 1 that is it is goinginto a Cass 1
package, or it is being used in a Class 1 purpose, and they are
not going to bring in mlk say it is Class 1 and have it be a

different class, | don't think.
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Q well, I mean, when the mlk cones into the plant it
gets commngled with all the other mlk that's there and all
the other uses at that plant for the nonth, it has to be, you
know, assigned or classified in sonme way, right? | nean,

that's the way --

A. Correct.
Q ~-- that's the way pooling and pricing works?
A. Correct.

Q And so there's been testinony that that out-of-state
mlk gets the "plant blend" or supposedly, supposedly at |east
gets the "plant blend". You have heard that?

A. | have heard that. But we're not, you know, |ike I
said, in our mlk supply maps, we are California produced,
processed, and sold, and so | don't know exactly how t hat
wor ks. But yes, that's been testified to.

Q Gkay. Would your understanding of plant blend nmean the
plant utilization on a pro rata basis, dass 1, Oass 2,

G ass 3, Gdass 4, whatever it is?

A, Correct.

Q Ckay. So | knowthere is data, | don't know the
exhibit, there's data from CDFA, and their exhibit on total
vol ume of out-of-state bulk mlk comng into California. You
have seen that?

A | believe | have.

Q Ckay.
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A | didn't -- because a lot of that data they put it in
the skimequivalent, so | didn't spend nmuch tinme |ooking at
what those nunbers were, but | believe that was a data set.

Q (Gkay. Gkay. So assumng that data is there, this
total Cass 1 pounds would be a subset of that data, assum ng
it is there for August 20157

A. | would believe so. The only caveat would, | don't
have the data set that you are referencing in front of ne.

Q | don't have it in front of me either.

A So if I remenber correctly, they did do sone, it was
bul k condensed, it was bulk cream they also did sone of that.
| don't knowif that's the sane data set you are talking.

Q | was talking just bulk mlk comng in. | don't know
if there was bul k cream or condensed conming in, | was talking
bulk mlk comng in.

A. | would inmagine, yes, this would be a subset of the
bulk mlk comng in.

Q ay. And then | have a question for M. WIIians.

On page 3, of Exhibit 141, in the mddle of the ful
paragraph, at the top, or slightly below the mddle. The
sentence that begins "second”. Do you see that?

MR WLLIAVS:  Uh-huh

Q "Based on ny industry know edge and famliarity with

Dean Foods' processing costs throughout its 60 plant network, |

know there is very little variability between operations in
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costs associated with |ong production runs of gallon and hal f
gallon of private |abel white mlk which made up a substanti al
part of the RFP at issue.”
| just want to ask you a couple of questions about that
sentence. The 60 plant network, geographically where are those
pl ants?
MR. WLLIAMS: The country.

Q The entire country?

A Yes.

Q So you are talking about all of Dean's plants there,
Dean Foods pl ants?

A. Correct.

Q Gkay. And when you tal k about costs associated wth,
with these production runs, can you just give ne a, give ne a
hit list, checklist of what costs you are tal king about there?
Are they like, electricity, etcetera?

A, Yeah, it's the cost -- it's the cost to actually
convert a gallon of mlk through the plant, into a bottle. And
so that activity, right? |f you think about manufacturing
gal lons of private label white mlk, long runs, that activity
cost is, there's very little variability in a plant attached to
that specific activity. Right?

Q Ckay.

A And what I'mtrying to point out is that there is,

whet her or not you are at a plant that has a | ot of conplexity
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and has a lot of skews in it and does a | ot of different
things, or a plant that is | ess conplex and does |ess things,
when you assign cost specific to that activity, which is
manufacturing a gallon of private [ abel white mlk, which is
very long runs, very efficient, that variability between plants
interms of cost, which includes electricity, |abor, overhead,
that variability is not material enough to create a significant
cost advant age.

Q Ckay. Thank you. | think I have it. Thank you very
much. Appreciate it.

JUDCGE CLI FTON:  Wio next has questions for either or both
of the panel nmenbers? M. Hancock?

CROSS- EXAM NATI ON

BY MS. HANCOCK

Q Good nmorning. Nicole Hancock for the California
Producer Handl ers Association and Ponderosa Dairy. | forgot
one thing hold on one second.

Do you guys have a cal culator up there?

MR WLLIAMS: No.

M5. HANCOCK: Do you have a phone with a calculator on it?
MR WLLIAMS: No.

M5. HANCOCK: Well --

MR BLAUFUSS: | listened to rules on Day 1 where we were

told not to bring our phones to the stand.

M5. HANCOCK: Well, does anyone want to volunteer up a
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phone or a calculator for the w tnesses?

MR. ENGLI SH: Excuse nme, before we go down that road, |'m
going to rem nd everybody that the last tine we did this
exercise it resulted in a conplete disaster. So if we are
going to start doing calculations, we nmay have to take a break
and cone back, so | want to note that | remain disinclined to
have witnesses do cal culations on the stand, and |I'm not going
to -- and one of the problenms is phones. And | think nost of
t hese peopl e nowadays use conmputers and Excel spreadsheets, and
| think very clearly what happened in the issue with
M. Beshore and Dr. Schiek, both of whomwho know how to do
mat h, was the use a phone calculator. That was truly a
di saster.

JUDGE CLIFTON: Now, as a person who relies on ny phone
calculator, | would like to point out that you're correct,

M. English, in your concern about where the decinal place
goes, because that was the issue then, and that can be very
tricky. | don't reject the idea of calcul ations being done by
a witness, particularly when we have a whole roomfull of

peopl e who can provide corrections through their questioning,

if needed. So I'Il hear the question, your objection is noted,
M. English. I'mlikely to allow witnesses on the wtness
stand to do calculations, so we'll see howdifficult this would
be.

M5. HANCOCK: | will note that the disaster that happened
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was not ny cal cul ation,
cal cul ations, and |
accurate. So |

cal cul ator that the w tnesses could use,

guess we're stuck in a pickle,

and this witness has provided

guess | just want to verify that they are

I f anybody has a

| woul d appreciate it,

or a phone. O perhaps we can take a break and | ocate one.

JUDGE CLI FTON: Wiy don't you ask your question first, and

you know, your question may be, "would you agree with nme that",

and then you do the math, and if their answer is, "I can't do

that fromup here", then we'll deal with that.

M5. HANCOCK: (Ckay. Let's do that.
BY MS. HANCOCK
Q Do you have, M. Blaufuss, do you have Exhibit 61
Table AC with you?
MR, BLAUFUSS: | do. | do.
Q Ckay.

And let's see, | am | guess cross-referencing

to what | understand is your calculation in Exhibit 139, your

prepared testinony. And on, and --

JUDGE CLI FTON:  And Ms. Hancock, |I'msorry to interrupt,
but what other exhibit do we need in front of us?

M5. HANCOCK: Exhibit 61, AC

JUDGE CLI FTON: 61, AC, okay. Good.
MS5. HANCOCK: And this was the CDFA' s table that included
sone information on producer-handl ers exenpt quota. And | want

to make sure | understand how you are factoring your numbers in

your testinony.
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BY MS. HANCOCK

Q So am| correct when you cal cul ate the 24 percent, tel
me in Exhibit 61, AC, what numbers you were using to calculate
t hat ?

MR. BLAUFUSS: Ckay. So we'll start at the top line. So
the 99, 557,362 pounds is the total pounds, that does not
include for producer-handlers, it does not include their exenpt
quota, but it could include mlk fromoutside the state.

Q If the producer-handl ers purchased mlk from outside
the state it could be factored into that nunber, is that what
you are saying?

A, That is correct.

Q And so you use that nunber as your baseline nunber, and
t hen what ot her nunbers did you use to cal cul ate your
per cent age?

A.  The 20,989,392, which is the exenpt pounds for Cass 1
utilization.

Q So aml correct then, that you took the 20 mllion
number and divided it by the 99 mllion nunber?

A, That's incorrect.

Q You took the $99 million nunber and divided it?

A, No, | took the 99 mllion nunber, plus the 20 mllion
number, because the 99 does not include their exenpt pounds.

Q Ckay.

A, So call it roughly 120 mllion.
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Q And then you divided it by the 20 mllion?

A No.

Q What did you do then?

A, So -- do you just want nme to run through the fornula

W thout the details? W can do that.

Q Yeah, that would be great.

A, So 120 m|lion pounds roughly, which includes the tota
pool utilization plus their exenpt pounds, that cane to 120
mllion pounds. | then -- so that's how nmuch both exenpt and
non-exenpt, that is the producer-handl er volume for the nonth
of August, so it's 120 mllion pounds. So if we |ook at AC,
61, the total pooled Cass 1 utilization was roughly
452 mllion pounds. So in order to get the total Class 1
pounds, | then had to add the 20 million pounds, which is
exenmpt and not included in that 452, so call it 472. | then
added the 29 mllion pounds roughly, fromoutside the state of
California, which is what gave ne the 503 nunber. So I'm
dividing the 120 mllion by the 503 million, which comes to
roughly 24. If | remenber correctly in ny head, it cane to
roughly 23.8 percent, if you want to add another deci mal.

Q Gkay. So your 24 percent calculation is the anount of
Cass 1 production that the producers have that, in the State
of California. |Is that essentially what you are cal cul ating?

A It would be their sales volune.

Q Their sales volume. Do you know what the percent --

6401

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

JUDGE CLI FTON:  Now, you said the producers, you are
tal ki ng about the producer-handl ers?

M5. HANCOCK: |'msorry, | nmeant to say the
producer - handl ers.

BY MS. HANCOCK:
Q So it is 24 percent is the sales volunmes, which is
really the plant sales, right?

MR. BLAUFUSS: |t would be the four producer-handl ers,
that's their total sales volume for the nonth, on a total
per cent age of the pool.

Q Their plant sales, right?

A, Sure.
Q Because your farmdoesn't sell finished product, right?
A. Correct. |It's the four individual producer-handlers

and their plants, that's their total sales.

Q I'mnot trying to trick you, | just want to make sure
['mclear.

A I'msure you are not. | was just trying to think
through that. | was a little confused. W're good.

Q Ckay. So the answer is yes, it's the plant sal es?

A. Correct.

Q Gkay. And what percentage of the Cass 1 sales does
Dean Foods make up in California?

A | don't know.

Q Do you know how many mllions of pounds of Class 1 mlKk
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Dean Foods sells in California?
A. | do not.
Q M. WIIlianms, how about you, do you know?

MR WLLIAMS: | know that the gallons that |I could share,
but we coul d obviously do the nath that cal cul ated the pounds.
' m happy to share a range in ternms of our gallons.

Q Let's do that.

MR WLLIAMS: And I'mgoing to refer to private | abe
white mlk only, dass 1 private label white mlk, which is
what | think we're here to tal k about today. W do between 135
and 145 million gallons of private | abel white mlk in the
State of California.

Q So 135 to 145 mllion gallons of private |abel white
mlk?

A Yes.

Q And what does that convert to -- you said you could do
the math to convert --

A. | don't have a calculator in front of ne.

Q So if I give you a calculator, could you convert it?

JUDGE CLIFTON: Don't do that, just tell us how you woul d
convert it and then we can do that.

MR, WLLIAMS: You would take the, you convert, obviously,
the gal l ons per pound to a per hundredwei ght to get the pounds
of the volune. So you take what, again, a finished gallon is,

you get 11.6 finished gallons. Al right.
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MR, BLAUFUSS: So basically we have 135 -- you said 135 to
140 mllion, a gallon of mlk weighs, in California can range
because of the fortification, but let's say whole m |k weighs
8. 62 pounds. So you take the gallons, tinmes the pounds, and
that gives you your total pounds. So it would 135 -- let's use
whole mlk, let's say it is all whole mlk, 135 to 140 mllion
gallons, tinmes 8.62, and that gives you the pounds.

MS. HANCOCK: Tines 8.62?

MR, BLAUFUSS: Tine 8.62.

MS. HANCOCK: 8.62. And that will give nme the pounds?

JUDGE CLIFTON: Now, let's go back to M. WIllians. Wen
you said, M. WIlliams, private |abel white mlk, were you,
were you, is that all of the dass 1 mlk or is that --

MR. WLLIAVS: That is not, and |'mnot confortable with
sharing our total Class 1, that's private, our total
utilization of Class 1 mlk. That is not all of our, that is
not all of our utilization of Aass 1 mlk. W have other
Cass 1 mlk that we al so manufacture that's not included in
t hat nunber.

JUDGE CLIFTON: Al right.

BY MS. HANCOCK:

Q Can you tell us what percentage of your total Cass 1
utilization is this private |abel white m|k?

MR WLLIAVS: It is approximately 50 percent.

Q kay. So if | double the nunber --
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A. No, that's of our total manufactured vol une before,
that's not -- that's -- that's 50 percent of our tota
manuf actured vol une, yes, of Class 1 mlk.

Q So help me understand how it --

A, So private label white mlk represents about 50 percent
of our total manufactured volume that we have in our plants,
whi ch includes other things besides white mlk, it includes
obvi ously, byproducts, it includes juice, drinks. But of our
total manufactured volune in our fluid mlk plants, mlk is 50
percent, or private |label white mlk is 50 percent of that
total vol une.

Q kay. So let's try it this way. So when we're | ooking
at Exhibit 61, Table AC, and let's even add in the out-of-state
mlk, so we're at 503 mllion pounds of milk for the tota
Cass 1 pool. Do you see that? That was based on
M. Bl aufuss' calcul ations?

MR. BLAUFUSS:. For the nonth of August, yes.

Q For the month of August 2015, right?

MR BLAUFUSS: Correct.

Q So can you tell me what percentage of the total poo

Cass 1 utilization is Dean Foods?
MR, BLAUFUSS: | can't.

Q Is it nore than the producer-handl ers?

MR. BLAUFUSS: | honestly don't know the data. | can't say
one way or the other. | truly don't have sal es vol unes for
6405
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California, that | see.

Q M. WIlians?

MR WLLIAVS: No, | don't have the data here in front of
me, no.

Q Ckay. Even though you don't have the data in front of
you, based on your know edge and your experience in California,
do you know if it is nore or |less than what the
producer-handl er has of the dass 1 pool?

A | nean, | would, | could assume that it would be nore
based off of our scope and geographic reach.

Q It's considerably nore, isn't it?

A. | don't know how you are defining considerably, but it
woul d obviously be -- I'"mnot exactly sure what their customer
base is is conpared to ours, but | would assune that it is
ror e.

Q Wuuld you characterize it as significantly nore?

A, I'mnot sure how you are defining significantly, so --

Q Well, isit, let's say, if the producer-handlers, the
four of them conbined represents 24 percent of the Cass 1
utilization pool for California, would Dean Foods make up 40
percent at |east, in your view?

A, Well, again, there's other processors in the state that
['"'mnot famliar with what their volume is, obviously, the
verticals, such as, you know, the Safeway-owned plants, the

Ral ph' s-owned pl ants, the Kroeger-owned plants, so I'mnot sure
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what their nmake up of volume is, so | don't knowthat if we're
24 percent and we are nore than that, what the other ones are
to say if it is significant or not.

Q Gkay. And but it is your responsibility to nanage the

profit and | oss statenments for Dean Foods for this Wstern

Regi on?
A.  Uh-huh.
Q Is that a yes?
A Yes.
Q And does that include California?
A Yes.

Q Gkay. So as the person who is responsible for the
P&L's, as you sit here today, you are not sure what percentage
of the California pool the Class 1 utilization that you
conpri se?

A. Relative to the, to what, | nmean, | am-- not of the
Cass 1 mlk that's utilized, no.

Q Ckay. Can you tell me, how does Dean Foods conpare in
the dass 1 nmarkets to other conpetitors?

A.  How are you defining conpetitors?

Q Wll, anybody else who sells, that sells your sane
C ass 1 products?

A, How do we conpare from what perspective?

Q |Is Dean Foods the largest Class 1 or fluid mlk

sal es --
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A. In the country? |In the country? No, we're not.

Q In California?

A. | don't know what the make up is of the volune of the
rest of the market to knowif we are the |largest or not.

Q Do you consider yourself the |eading food and beverage
conpany and the | argest processor and direct to store

distributor of fluid mlk in the country?

A. | nmean, if -- are you reading a statenent from our
websi t e?
Q I'mreading a statement that's on every prospectus,

every piece of literature, every nmarketing advertisement that |
have seen from Dean Foods.

A Ckay.

Q Are you famliar with that statenent?

A Yes, | am

Q Gkay. And so you would agree with me that Dean Foods
Is the | eading food and beverage company, and the | argest
processor, and direct to store distributor of fluid mlk and

other dairy, and dairy case products in the whole United

St at es?

A. | would like to see your statenment that you are reading
from [|I'mnot famliar wth the exact statement that you are
reading and | -- but we are, | nmean, we are a significant

pl ayer in the narket and have a | arge share of the category of

the process of mlk, of mlk in California, as well as rest of
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the country. But not, we are not -- we don't have the | eading

share wth in the entire country.

Q Gkay. Gkay. And you're headquartered in Dallas,
Texas?

A Yes.

Q And can you tell me what the brands are that you
distribute in California?

A In terns of fluid mlk or --

Q Interms of fluid mlk?

A, So we, obviously, sell our own brands and we're

regi onal dairy brands, as well as we manufacture private | abel

mlk, if we're referring to mlk only, dass 1 mlk.

Q And what are the nanes of those brands?

A Alta Dena with Berkeley Farms as the brands that we
sell. Swiss, as well as a recent canpaign to add the Dairy
Pure | abel to our Alta Dena and to our Berkeley Farns | abel.

Q So, kind --

A. As well as other control brands that we sell as well.

Q And what do you mean by control brands?

A, So secondary | abels such as Forenost is another |abel
that we sell.

Q Country Fresh?

No, not in California.

Ckay. In other areas outside of California?

> O >
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Garelick Farms?

Qutside of California, yes.
Not in California?

No.

Land O Lakes?

Not in California.

o > O » O > O

Ckay. And you just license the Land O Lakes brand nane

to sell outside of California?

We do, for certain categories.
Lehi gh Valley Dairy Farns?
Yes.

In California?

No.

Mayfi el d?

Not in California.
McArt hur ?
Not in California.

o > O » O > O > O P

But yes on all of these to outside of California?
JUDGE CLIFTON: On all of these, what do you nean by that?
MS. HANCOCK: Al of the brands that | have listed that you
said are not in California.
MR. WLLIAVS: Those are brands that are Dean Foods brands,
but not in sold in California.
BY MS. HANCOCK
Q Meadowgol d?
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> O > O »F

no, we

o > O > O

as you

al | of

Q

Not in California.

But ot her outside of California?
Yes.

Cak Farns?

Yes and no. So yes to your first question, we sell it;

don't sell it in California.
Ckay. Pet?
Yes.

In California?

No.

Ckay. TG Lee?

Yes and no. Wuld you like me to answer themthat way
go through thenf

Vell, yes, in California?

Yes, we sell them no, not in California.

Tuscan?

Yes, we have the brand, not in California.

Ckay. And any other brands that you can think of that
t nmention?

Not for the sake of this, no.

And Dean Foods sells and distributes processed mlk in
the states in the United States?

No, we do not.

Wi ch, can you tell ne what your distribution

territories are?
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A. | can speak on behalf of the West Region. So we have
processing in, and we sell to all states except for O egon,
Washi ngton, and we have small business in Arizona.

JUDGE CLIFTON: If | could interrupt. One of the | abels
that you nentioned that Dean uses within California is Dairy
Pure? How is that spelled?

MR WLLIAMS DAI-RY, P-URE

JUDGE CLIFTON: And it's two different words or all
t oget her

MR WLLIAMS: Yes.

JUDGE CLIFTON. Al right. And then, fromyou,

Ms. Hancock, | would like spellings of the |abels that you
asked him about that we don't already are have in the record.
Garelick Farms, how is that spelled?

M5. HANCOCK: Garelick Farns, GA-RE-L-1-CK

JUDGE CLI FTON:  And Lehigh Valley, howis that spelled?

M5. HANCOCK: L-E-HI-GH

JUDGE CLIFTON: Is that all one word?

MS. HANCOCK: Lehigh is, yes.

JUDGE CLIFTON:  And no capital H?

M5. HANCOCK: Not that I'm |l ooking at, but they would know
better than I|.

JUDGE CLI FTON: Are you | ooking froma website?

MS. HANCOCK: |'m |l ooking frommy notes.

JUDGE CLI FTON: Onh, okay. Then you may not know how to the
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spell the things that you have got; is that right?

MS5. HANCOCK: That's fair.

JUDGE CLIFTON: So we should just put themdown |ike we
heard t henf®

M5. HANCOCK: Well, they are their brands so |'msure they
can tell wus.

MR. BLAUFUSS: Which brand are you tal king about ?

JUDGE CLIFTON: Al right. Lehigh Valley.

MR BLAUFUSS: L-E-HI1-GH

JUDGE CLIFTON: Al right. And no capital H?

MR BLAUFUSS: No.

JUDGE CLIFTON: Al right. And what was the next one you
said after that, M. Hancock?

MR, HANCOCK:  Mayfi el d.

JUDGE CLIFTON: Al right. And howis that spelled,
M. WIIlianms?

MR WLLIAMS: MA-Y-F-I-E-L-D

JUDGE CLIFTON: Al right. And | believe the next one was
McArthur; is that correct?

M5. HANCOCK:  Yes.

MR WLLIAMS: Mc, ART-HUR

JUDGE CLIFTON: Al right. Ws the next one Meadowgol d?

MR WLLIAMS: ME-ADOWGOL-D.

JUDCGE CLI FTON: M. Hancock, was the next one Cak Farns?

MS. HANCOCK:  Yes.
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JUDGE CLIFTON: Is that two different words?

MS. HANCOCK:  Two words.

JUDGE CLI FTON: Ckay. And the next one was Pet; is that
correct, Ms. Hancock? |s that just P-E-T?

MR WLLIAMS: Yes.

JUDGE CLIFTON: Al right. And the next one, was that
TG Lee?

MS. HANCOCK: That's correct.

JUDGE CLI FTON: And how is that spelled?

MR WLLIAVS: TG a new word, L-E-E

JUDGE CLIFTON: Al right. And was the next one Tuscan,
Ms. Hancock?

MS. HANCOCK:  Yes.

MR WLLIAMS: T-USCAN

JUDCGE CLIFTON. Al right. And what was the next one,
Ms. Hancock?

M5. HANCOCK: | don't know. | don't have anything after
t hat .

JUDCGE CLI FTON: kay, thank you. Thank you both.

MR HILL: Your Honor?

JUDGE CLIFTON:. M. HiIl? And you don't have a mc.

MR HLL: Thisis Brian Hll. W mght be need a small
break at this point. |It's been about an hour and 45 m nutes

and | would like to have a break for the court reporter and for

nysel f.
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JUDGE CLI FTON: Good man. Thank you, M. HIll. | think
this is a good tine to take a break. It's nearly 10:50, so
pl ease be back and ready to go at 11:05.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 11:06, now it's
11: 07. Ms. Hancock, you were right there at the podium
guess you are getting another document.

M5. HANCOCK:  Your Honor, | was just grabbing another
docunent for reference.

BY MS. HANCOCK

Q M. Wllians, | wasn't sure if | was clear on ny
guestion to you before, when you gave ne the 135 to 145 mllion
pound nunber, was it an annual nunber?

A, Yeah, the number | gave you was actually a gallon

nunber - -
Q Ckay.
A.  -- not a pound.

Q kay. 145 mllion gallons, but that's an annualized
number, right?

Yes.

o > O »
Q
Q
<

MR, BLAUFUSS: And | guess just to be clear, the range was

135 to 140 mllion gallons annually.
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JUDGE CLIFTON: | wote down 145. Now, |, when
M. WIlianms tal ked he said, | thought, between 135 and 1
mllion gallons of private |abel white mlk. And then
M. Bl aufuss, when you added, you said 135 to 140 mllion
gal | ons.

MR, BLAUFUSS: | misheard. Whatever Matt says is the
number .

JUDGE CLIFTON: Ckay. Well --

MR. BLAUFUSS: |'Il stop talking.

JUDGE CLIFTON: It is not nmeant to be precise. It is

45

true

meant

to be a range and | understand that. Al right. Go ahead,

Ms. Hancock
BY MS. HANCOCK:

Q And M. WIIliams, just since we have that on the
record, | just want to be clear the range was 135 to 145

mllion gallons of private | abel white mlk, right?

A. Correct.

Q And then, so we have it all in one spot on the rec
| can nultiply that by 8.62 to get to the hundredwei ght,
then I would -- is that right?

A. Correct.

Q And --

MR, BLAUFUSS: No, pounds.
MS. HANCOCK: Then | get to the pounds, right? You h

answer audi bly.
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MR WLLIAMS: Yes, yes.
BY MS. HANCOCK
Q Gkay. And then -- and that's what you said was 50

percent of the total manufactured volune for Dean Foods in

Cal'i fornia.

A. Correct.

Q Gkay. | think this is for M. Blaufuss, but either one
of you could answer. 1Is it your position from Dean Foods, that

you do not want the quota systemto be inplenented into a
Federal M1k Marketing Order in California?

MR. BLAUFUSS: No, we are part of the Dairy Institute of
California, we agree with the proposal they put forward. |
nean, it was an issue that we definitely struggled to come to a
conclusion on, but we are supportive of what we have in
Proposal 2.

Q Gkay. So and Proposal 2 has a provision or a nechanism
for the quota systemto be preserved, right?

MR, BLAUFUSS: |'mnot sure | understand the question
Wuld you say it differently, please?

Q In Proposal Number 2, the Dairy Institute's proposal
there is a mechanismin there by which the quota system woul d
be preserved; is that right?

A It allows quota, it calls, it allows quota to be in the
system yes. W didn't just say no, there's no quota.

Q Ckay. And are you saying there's a difference then
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bet ween what you have proposed and the quota systemas it
exists in California today, is that where your confusion is?

A. Honestly, I'mnot sure what the question you are
asking. [I'mgetting confused in the question.

Q Well, which part is confusing you?

A, \Wat you are asking ne.

Q Sois it that |I'msaying quota systenf

A, If you could just ask the question again, naybe | would
understand it then

Q So in Proposal Number 2 you have a nechani sm by which
you woul d preserve the regular quota that's held by producers,
is that a better way to say it?

JUDGE CLIFTON: |'mconfused. W're talking, so far up
until now we have been tal ki ng about producer-handl er
exenption. And now we have gone on to a new topic, quota. So
' m confused by your question.

M5. HANCOCK: Ckay.

JUDGE CLIFTON: | don't see themas equal. If you want to
ask M. Blaufuss if he considers the producer-handler, the
exi sting California producer-handl er exenption to be the sane
thing as quota, then | would understand your question better.

M5. HANCOCK: Maybe |'mnot being clear about this. [|I'm
not asking about the exenpt quota right now, |I'mnot talking
about that. [I'mjust talking about the quota systemin

general .
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JUDCGE CLIFTON: kay. So we're going to go there now. So
go ahead and fornul ate your question again.
BY MS. HANCOCK:

Q Gkay. So ny question to you M. Blaufuss or
M. WIllianms, if you know, is under Dairy Institute's Proposal
Nunmber 2, is it your understanding that at |east a portion of
the California State Order quota system woul d be preserved?

MR, BLAUFUSS: It allows for quota in the system

Q kay. And does it allow for quota in the systemas it
operates under the California State Order systen®

A, No, because we don't allow for the exenpt quota.

Q Ckay. So putting aside the exenpt quota for just a
second, what | would consider just the regular quota that
operates to allow producers who hold regular quota to receive a
prem um fromthe pool, under your Proposal Number 2, is it your
understanding that it would operate the sanme way?

A. | honestly do not know the exact nmechani sms how t he
quota would work. | know we'll sonebody who will speak
directly on the quota issue who will be much better to answer
that type of question.

Q Gkay. Fair enough. And so it is your understanding,

t hough, that it would be a different, fromthe California State
quota system with respect to the treatnent for exenpt quot a;
is that fair?

A, Yes.
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Q Ckay. Because under Proposal Number 2, your proposal
does not preserve any part of the exenpt quota treatnent?

A. | believe that's what Proposal 2 states, yes.

Q Gkay. Wat is your understandi ng of what woul d happen
wth the exenpt quota if a Federal M1k Marketing Order were
i mpl emrent ed?

A. Again, | would direct that to the person who is going
to be directly testifying on quota. They will be able to nuch
nore succinctly and probably nore accurately answer your
questions directly tied to quota and treatnment under
Proposal 2.

Q Thank you, | appreciate that. So let's talk about the
Proposal Number 2 as it relates to the producer-handl er
definition that's been proposed by you all, and that's fair
ground to tal k about with you?

A Yes.

Q Gkay. What is your, and you nmention it in your
statenent, but since we kind of get it on the fly, | just kind
of want to kind of chat with it chat over it and see if | am
understanding this correctly. But tell ne what you understand
the difference to be between Proposal Number 1 and
Proposal Number 2 for the definition of producer-handl er?

A Wll, as | stated in ny testinony, and | believe | gave
the exact sections where you can find the main differences. It

basically tightens up some of the ownership criteria to not
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allow for, for lack of a better termI'Il call it ownership
gains or changes that can occur to allow to escape the
regulation. Qher than that, | believe Proposal 1 calls for
the same 3 mllion pounds and still calls for the 150,000 pound
out of your own system m |k purchasing.

Q Sois it fair to say that Proposal Nunber 2 woul d be
just nmore restrictive on who would qualify as a
producer - handl er because of that ownership limtation?

A W directly, | believe directly nodel ed what we have in
our producer-handler section to be exactly what's in O ders 124
and 131, which is the areas that directly surround, obviously,
the general area of California.

Q That wasn't ny question, though. M questionis, is it
your understandi ng that Proposal Nunber 2 would be nore
restrictive as to who would qualify as a producer-handl er than
Proposal Number 1 proposed definition of producer-handl er?

A. W have tighter ownership requirenents in how we treat
that, how they get regulated. So if that's your definition,
then | guess, yes.

Q So tighter regulations. So it would potentially be
nore limted, it wouldn't be nore expensive, right?

A In what ternf

Q More people would not qualify under your definition
t han under Proposal Nunber 17

A. | don't know if nore people would or wouldn't. It
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depends on how their plant sales, it depends on all the other
criteria listed for the definition of a producer-handler.

Q And you understand that none of the four exenpt quota
hol ders woul d qualify under either producer-handler definition?

A 1t's ny understanding of talking to people intimate
with the industry, and California specifically, it was
indicated to me that the m |k purchased from outside the system
for at least three of the four would be above that 150, 000
pound threshold. Potentially all four, but at |east three.

Q And your definition would also include a 3 mllion
pound per month threshold as well; is that right?

A.  Yes, sane as Proposal 1 and Proposal 2, | believe, have
the sane threshol ds.

Q So if the producer, that the exenpt quota hol ders that
| represent, if they produce nmore than 3 mllion pounds per
nonth, they wouldn't qualify under either proposal; is that
your under st andi ng?

A. If you are above that 3 mllion pound in route
di spositions, then yes -- Oass 1 route dispositions.

Q kay. And this question is for either one of you. Are
you famliar with the restrictions in California that a handl er
or plant is not allowed to sell product for below cost for the
manuf act ured cost of production?

MR WLLIAMS: Yes.

Q And | only wait because the court reporter has to take
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down your answer, so it has to be audible, so that's why | wait
for you to say it out loud. So you are aware of that
provi si on?

MR, WLLIAVS: Yes.

Q And what do you understand is how that works?

A Wll, there's a -- there's a, in the CDFA document
there's a formulation of howit's calculated to properly
account for all costs in the operation through everything from
conversion cost, to logistics cost, to overhead, to have to
denonstrate that you are not selling bel ow cost based off of
your cost associated with all of those different conponents.
There is a fornmula that's available on the website that kind of
identifies that, both for retailers as well as for processors.

Q Do you know what happens or what -- what if you suspect
t hat sonebody is not conplying with that provision, do you know
what kind of options you have to try and correct that?

A.  Yeah, there's a formal process where you can actually
submit to the state, either for retailer or a processor is
sell'ing bel ow cost, and then there's an investigation that's
done.

Q By the -- by the state under the California State O der
syst enf

A, Yes.

Q Have you ever reported anybody for potentially

viol ating that provision?
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A. Not that | can recall, no.

Q Gkay. Wuld you agree with ne that -- well, | guess
one of you nentioned |evel playing field in your testinony. Do
you remenber which one that was?

MR. BLAUFUSS: | believe that was me, Rob Bl aufuss.

Q And equal playing field | guess, right? | think you
have equal playing field and | evel playing field in your
t esti mony?

MR. BLAUFUSS: |f you can point ne to the pages, |'m not
sure exactly off the top of ny head if | did or didn't.

Q So in Exhibit 139, your testinony on page 6, | found
equal playing field at the first sentence in that paragraph
It says, "Dean has absolutely no problens conpeting in a
conpetitive environment so long as all entities are operating
on an equal playing field."

Do you see that?

A | do.

Q And does that mean that, well, you tell nme. Wat do
you nmean by that, "equal playing field"?

A, Froma regul ated cost structure, so that all entities
who are selling Class 1 are paying Class 1 prices in all the
pounds that they are taking in and selling.

Q Ckay. So if everybody is paying at least Class 1 price
for their mlk, that would be an equal playing field or a |evel

pl aying field?
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A | would say paying Class 1 into the California pool on
al | pounds.

Q Does it matter where you pay it to?

A Wll, fromthe statew de blend and how the quota and
overbase prices are set, yes, it does natter who is paying it.
So if your clients are retaining that exenpt quota pounds and
all the dass 1, that's dollars on Cass 1 that we, Dean Foods,
a fully regulated handl er, would have to pay into the pool.

Q Ckay. As long as you are genuinely paying that dass 1
price and not -- not through, you know, not getting it back in
another form but as long as you are actually incurring that
cost for that product at the Class 1 price, that would be a
| evel playing filed?

A Inny testinony | amreferencing a regul ated m ni mum
Cass 1 price that handlers pay into the pool. So when | talk
about equal level playing field, it is the dollars that I
physically have to put into the pool every nonth. So if we're
a hundred percent Class 1, we're paying all that in the pool,
your handl er, or your clients have a certain anount of pounds
where they don't have to pay in Class 1 dollars into the pool,
and that difference, as | referenced in the testinony, they are
saving the difference between quota price and the Class 1 price
announced in any given nonth.

Q Ckay. And M. WIlians, do you agree with that? As

| ong as you are paying the Class 1 price, you have a |evel
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pl aying field?

MR WLLIAMS: | agree with Rob's statenent, yes.

Q Gkay. And do you agree that, well, do you -- | want to
tal k about regular quota, not the exenpt quota, but regular
quota for a second. You understand that regular quota offers
the producer an opportunity to receive a premumprice for its
Cass 1 products that were, or for the mlk that it delivered
that was turned into Cass 1 product?

MR, BLAUFUSS: No, the quota prem ums, prem umon top of
the entire statew de over, or the statew de bl end overbase
price. So there is a fixed differential attached to the
over base price announced by the State of California, which is
what the quota price is. So it's got no direct tie with
Cass 1 dollars, it's just the total pool dollars.

Q kay. So based on that definition, you understand that
the regul ar quota holders receive a premumprice for the mlk
that they deliver to the pool that's represented by the quota
owner shi p?

MR, BLAUFUSS: Quota holders get paid a higher price than
t hose who do not own quota, so overbase.

Q Gkay. And overbase being what the rest of the poo
woul d receive if you are not holding a quota ownership, right?

A, Correct. |If you don't hold quota on any pounds or
you're receiving the overbase price.

Q Do you know how quota --
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JUDCGE CLI FTON. Wit, what did you just say? Wuld you say
it again, M. Blaufuss? |If you don't hold quota --

MR. BLAUFUSS: Quota hol ders get a prem um above the
over base, fol ks who are getting paid overbase. So if you don't
hold -- so if -- let me put it succinctly. The overbase is
those, is the price set by those who do not own quota, so the
quota price is a premumon top of what the nonthly announced
over base price is.

JUDGE CLI FTON: Thank you.
BY MS. HANCOCK

Q On page 3 of your testinony you tal k about the
Federal Order, and make conparisons to the California State
Order system | want to, | want to turn to that now and tal k
about how the, what your understanding is of how the
producer - handl er, under the Federal O der system has operated.
Is it fair to say that you believe that the producer-handl er
exenpt quota is simlar to the producer-handl er exenptions that
were in the Federal Order systen?

A. Were or currently in the Federal -- |I'mconfused by
your question.

Q Well, you were draw ng conparisons in your testinony,
at least that's how!| read it, so maybe |I'mwong, but were you
sayi ng that the producer-handlers, the USDA' s hearing and
ultimate determnation on producer-handlers in inplenenting the

3 mllion cap, is, should be applied as the justification for
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elimnating the exenpt quota in the California state systenf

A. | don't know that | see the direct correlation there.
The Federal Order system as my understanding prior to when all
t hese hearings occurred, there wasn't a set limt on what their
pounds were in a given month. And so when we went to the
national hearing, they said 3 mllion pounds was that threshold
and that's what they set. So if you are under 3 mllion pounds
in raw di spositions in a given nonth, you were an exenpt
producer - handl er, a producer-handler who didn't have to pay in
on that volume, if you were above 3 nmillion and a fully
regul ated handler, just |like any other dass 1 handler.

Q So are you saying that that justification and
expl anati on should be part of the justification for why exenpt
quota should not be preserved if a Federal Oder is inplenented
in California?

A, W believe inuniformty anongst the different orders,
and we do not, or do not want having different Federal O ders
that have a different set of rules conpared to everybody el se.
So we are of the belief, and we agreed wi th, you know, we
testified at these different Federal Orders hearings that
occurred both in the regional -- maybe not the regional but at
| east the national -- to get themfully regulated. So we agree
the three mllion pounds we are supportive of the Dairy
Institute proposal, and that's, nationally that's that cap. W

are fine with the three mllion cap.
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Q So but that is not what |'masking. Wat |'m asking
is, what is the justification that you are, that you are
proposing is the reason why exenpt quota should not be
preserved? Is it the same justification that was used to
i mpl ement three mllion pound cap in the Federal hearings?

A |1 think as | stated in nmy testinmony, we think the
exenpt quota is highly disruptive in the Cass 1 space. You
are 24 percent of the market and are given a set percentage
where you don't have to pay Class 1 dollars into the pool

And | think if you | ook at the Federal Oder system as
a whole, three mllion pounds in a given nonth was the cap set,
and | think we view that that is sonmething that woul d, what
California should do as wel .

[f your -- if your clients are under that three mllion
pounds, they can still continue to enjoy producer-handl er
status that all other producer-handlers in the U S and Federa
Order systemenjoy. And | think that's what | stated in ny
testinony. So if they are under that three mllion cap, then
they can continue to operate as a producer-handler. [If they
are not, if they are above three mllion pounds, then they are
going to be a fully regulated dass 1 handler, and that's what
our proposal does.

Q Ckay. So are you saying that the exenpt quota, when
you say disruptive and we chatted about this before, I want to

make sure I'mclear on this. Are you saying that disruptive is
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the sane thing as disorderly market conditions?

A No. So | believe the first go round, ny Part 1,

di sorderly to me, the definition is ensuring an adequate supply
of fluid mlk, or mlk for fluid purposes. That's nunber one
and nmai n number one. Nunber two is efficient nmovenents and
orderly moverments of mlk. So by ny definition of disorderly,
no, that's not disorderly. But |I find and what we believe the
exenpt quota to be highly disruptive in the Cass 1 space,
because the producer-handlers, as I went through in ny vol une
nunbers, they are a significant amount of volume in the State
of California.

Q Ckay. So | guess -- | guess I'mstill not entirely
clear. You are not saying that the exenpt quota is creating
the conditions that were used to cap producer-handl er
exenptions in the national hearings, you are not saying that
the same justifications apply here, are you? And here's what
I'mgetting at, because in those national hearings, the
conclusion was that it did create disorder in the market
because of the kind of open-ended opportunities that the
exenmptions for those producer-handlers had. And so what |I'm
trying to figure out is, are you saying that that justification
that created disorder in the market should be applied to this
case here in California?

A So let's be clear of what happened. So we testified at

that 2009 hearing, so everything is on the record. The USDA
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did find to be disorderly, and let's be clear what was goi ng on
at the tine. So there was no cap on the producer-handl ers,
they were skirting the regulations and growing in size, and
certain areas were undermning the entire classified pricing
system at least that's our view. W nmight not like it, but in
California they are given a regulatory advantage. And so
these, in ny book, are two different things. W mght not |ike
the regulation, but it is there. Wereas, we | ook at when we
said it was disorderly, they were creating major disorder in
those areas of which the producer-handlers were increasing in
si ze.

So | think you are trying to nmake the disruptive equa
di sorderly. And we have testified to disorderly conditions
when we testified in those Federal Orders, and in ny view,
that's the difference in this structure.

Q And | amnot, I'mnot trying to make you say anyt hi ng.
It's really not a trick. |'mjust trying to understand if
there's a difference and if there's not. |If they are different
things, then that's fine for me. | just want to understand
that they are different. And it sounds to ne |ike you are
saying that the Federal Order was different. You are talking
about it in here because your testinony is pertaining to
producer, your producer-handler definition. | just want to
make sure |'mclear that you are not saying that justification

Is why the exenpt quota should not be preserved in Idaho -- or
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in California.

A, I'mhonestly not you sure | understand the question

Q Are they two different things? Is it apples and
oranges, is that what you are saying?

A. No, | think what I'mtalking about was nore, | thought
you were going at the disruptive versus disorderly definition.
And so that's how | understood and that's how | answered the
qguesti on.

Q Ckay. So you are saying that exenpt quota m ght create
di sruption, but in the national hearings, the producer-handlers
in those instances actually created disorder.

A.  They were different conditions.

Q Gkay. And the exenptions were different; is that
right? The conditions are different because the exenptions

were different, right?

A. | think where you are losing nme here is you keep
nmentioni ng exenptions. | don't know that | would viewthe
Federal Order as an exenption. It is just there wasn't a cap

on the producer-handlers, as | understand it. And whereas in
California, it's considered an exenption, so you are exenpt on
this many pounds, anything above that you are pooled. So |
think that's why, you know, when you ask the questions, |'m not
trying to be defensive, | amgenerally trying, |I'mconfused of
the differentiation. And so that's how | differentiate it.

Q Gkay. That's fair. So you are just saying it was
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different in the national hearings on producer-handlers, they
weren't dealing with an exenption |ike we are here. 1|s that
fair? |s that where the disconnect was?

A. There's no exenpt quota in the Federal O der system
so, yes, they would be different.

Q Ckay. And this goes to either one of you. Wen you
are entering into a narket to | ook for opportunities to sel
product, and you tal ked about you were, you have been undercut
on bids, can you tell me how that process works?

MR WLLIAVS: Well, | nean, | think that -- | could take
it. And | think there's a really good exanple, which is the
bottle of water there, right? So the reality is, is that you
have a package that you put it in and you have to cost that
package, and you have to blow a bottle, and there's resin that
you buy to do that. And you then have to buy a | abel to put on
t hat package. And then you have to put a cap onto that
package. What you put in that product is, in our case, mlKk
And that's how you arrive at your cost that you then determ ne
is the starting point for your bid. And you then need to,
obvi ously, apply your logistics costs on top of that, you need
to obviously apply your cost to get it through your plant onto
the dock on top of that, and then you have overhead, and then
you obviously have a return that you are trying to generate for
your sharehol ders, for your enployees, or for your business, to

arrive at the price that you can sell to the marketpl ace.
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Q And you said return for your sharehol ders. Dean Foods
is a publicly-traded conpany?

A Yes.

Q And you have sharehol ders that you are ultimately
trying to bring a return to?

A. Correct.

Q Gkay. Gkay. So, and you said you are trying to get a

return for your shareholders. |s that your nmargin, your
profit?
A Yes, | nean, that is, yeah. That is -- that is -- at

the end of the day, yes, profit.

Q Gkay. So you take all of your inputs and then you | ook
at what the profit or margin that you are trying to make on
each specific -- do you do that on a product-by-product basis?

A. You do it on a product-by-product basis as well as on
the total custoner, correct. Yes.

Q And then ultimately, you are trying to bring back a
return and you want to naximze that return as much as you can
while still preserving that customner relationship?

A, You want to optim ze your return, correct, yes.

Q Gkay. So tell nme how these bid processes work. Do you
get notice of an opportunity to bid for a customer?

A. You do. And | think that they vary. And | think that
that was kind of why | provided the testinony that | did. In

the case of the bid that | was referring to, the way that the
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bid was put together, it was designed to take the variability
out of the bidin terns of the, in terns of the conpanies that
chose to bid on the business. There were very specific
criteria that were laid out in the bid and it elimnated a | ot
of the variability. Every single custoner |ooks at how they
put bids together differently, but in the case of this bid,
there were very specific criteria around costs associated with
delivering private label mlk to this specific custoner that
was designed to elimnate variability to create transparency
for the customer, based off of the conpanies that wanted us to
quote a price.

Q To quote a price?

A. To provide a price.

Q Yeah. So the customer in this case, is a nationa
retail er, announces an opportunity to bid? |Is that -- | want
to back it all the way up and wal k through it a little bit.

A.  They do. Yeah, so they announce and they send out a
tenplate to the parties that they want to have bid on the
business. And fromthere, it is the responsibility of the
parties to conplete the tenplate and provide that final pricing
back to the to the retailer

Q Is that a transparent process? Do you know who,
nean, is it, like you see the e-mail string, you can see
everybody who has an opportunity to bid on it, or do you know

who the other conpetitors are going to be going in?
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A. No, we do not.

Q Soit is ablind bid, you just knowit's due by a
certain date?

A. Correct.

Q kay. And can you tell ne what criteria you were
filling in for then? So in this instance, you said they were
pretty specific because they wanted to kind of strip out the
flexibility, or they wanted to, you know, nake it nore of a
formul aic approach. What's the criteria that they are | ooking
at?

A, Raw m |k cost is one; conversion cost is another; the
resin cost per pound at the current nonth was one conponent;
your |abel as well as your cap cost, that was the, you know,
the conponents that they used to arrive at what they called the
dock price. And fromthere they provided very specific
criteria around the total DSD price, which | referred to in ny
testinmony, which was frequency of delivery, which was
consistent for every single supplier. It was dedicated routes,
whi ch was dedicated there to that specific custoner. Dedicated
frequency, and those were the conponents that they included to
remove the variability fromthe bid.

Q So when you say "renove variability fromthe bid", what
do you nean by that?

A, As an exanple, when you submt a bid and a customer

does not tell you how many deliveries you need to make to the
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store, you can nmake, you can put into your bid that we're going
to deliver three tines, where another supplier mght put in the
bid, I'"mexpected to deliver five tinmes. Coviously, if you are
delivering to a store three tinmes versus five tines, the store
that you deliver to three times to is going to have a | ower
| ogi stics cost associated with that. And the exanple that |
cited in ny testinony, that variability was renoved fromthe
bid. Also another significant variability that was renoved
fromthe bid was the idea of dedicated routing, so you had to
route the stores associated with this bid specifically to this
custoner, so there was no way to spread costs agai nst
delivering to that specific custonmer agai nst other accounts
that mght be on that specific route. So again, these are just
exanples of howit was to create a very transparent bid for the
retailer and to renove what could be viewed as variability in
the eyes of the retailer

Q Gkay. Wiat year was this? Dd you tell us in here?

A It is in nmy testinony, vyes.

Q You wll to forgive me, because we go through them
quickly so | don't get to absorb it as nuch as | would like to.

Can you tell nme, do you know what year it was?

A 2012.

Q 2012

A.  Late 2012.

Q And then other than the itens that you nentioned, can
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you think of anything el se that was on the bid or did you give
me the list already?

A. | gave you what | can recall, yeah, the magjority of the
itens, or the itens that | can recall fromreview ng the bid.

Q Ckay. And you said this is a transparent process, but
that's just fromthe retailer side, right?

A, Correct. Between the retailer and the individua
conpani es that they are asking to bid for the business.

Q kay. And you can't see, if you can't see who the
ot her --

A.  No, | cannot.

Q Let me finish just so ny record's clear. But if you
can't see who the other conpetitors are, then that nmeans you
never see any of their conponent listings either, or factors
that are input in for their bids?

A. Correct.

Q Ckay. And you don't have any idea how nany people or
how many plants were actually bidding on those, on this account
that you have used in your exanple?

A No, | do not. However, like | stated, because of the
specificity of this bid that was provided, it elimnated the
majority, the magjority of the variability that a conpany that
was bidding could actually apply to the bid. So there was
tremendous specificity in the bid that renoved that variability

that, that | think is inmportant to ny testinony.
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Q And as | understand it, the itens that were renoved
that were the variables would be the frequency of the
deliveries and the dedicated routes; is that right?

A.  Frequency of delivery, dedicated routing, dedicated
routes, diesel fuel cost -- diesel fuel cost based off of the
month of April 2012, as well as the sequential distance and how
the bid the business based off of store distance fromyour
produci ng pl ant.

Q So you identify that, that distance fromyour plant for
the store, or for the retail account?

A Yes.

Q Gkay. And but that would be different for each plant,
ri ght, depending on where they are | ocated?

A, Correct.

Q So for each person bidding on that national account,
where it depends on where their plant is located that would
t hen set whatever those sequential distance fromthe plant
nunmbers woul d be?

A.  Yeah, and as ny testinmony stated, the way the bid was
desi gned, that clearly a producing plant that was close to an
exi sting store should receive the | owest possible price because
of the logistics conponent. And as | stated in ny testinony,
when we were, had stores that were less than 15 nmiles away from
our plant and we're getting, and we're servicing that account

and we |l ost that account to a processor that was 240 mles
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away, there was obviously sone conponent in the way that they
built their bid that obviously created an advantage to of f set
the logistics cost. And what | amreferring to is obviously
the raw m |k cost advantage.

Q For this retail account, how many stores were in
Cali fornia?

A It's nore than 500, |ess than 750, | don't know the
exact number of stores.

Q Sois it fair to say that with that, that's a fairly
| arge nunmber of stores.

A, Correct.

Q Is it fair to say then, that there are stores kind of
di sbursed throughout the State of California?

A Yes.

Q kay. They are not all condensed in any one area or
region of California, they are just disbursed fromthe very
Northern tip all the way down to the Southern?

A Yes.

Q And when you, when Dean Foods was bidding on that, were
they bidding on the entire State of California?

A. No, the bid was provided on a store-by-store basis, so
you had to bid a price for each individual store.

Q Ckay. And that's how you know if you | ost a store that
was this many nmiles away fromyou that was closer than somebody

who actually won the bid, that's how you know t hat something's
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seemed of f, because you are bidding on a store-by-store basis,
right?

A. Correct.

Q So if you know that you didn't get the bid, and then
you see their product in the store, that's what alerts you to
the fact that there mght be sonmething different in the way
that you have bid, and you are trying to figure out then, what
it was that allowed themto bid under you?

A, Correct.

Q Andis price the only criteria that is used by this
nati onal account in making that determ nation?

A. Based off of nmy 20 years of know edge or industry
know edge and nmy 6 years in the dairy industry, there are three
mai n reasons why custoners would switch supply. Coviously
qual ity being one.

In our industry, having a high-quality product is
sonmething that is tantamount to the success of a dairy program
Every single one of Dean Foods dairies are SQF certified, which
is the highest level of quality certification that you can
receive. W had no quality conplaints with the custoner. The
second woul d be service. (Qbviously, being a world class
service provider is what is expected of every single supplier.
Wth nost custoners, we had no issue with service, none on
record. And the third would be price. Right? So those are

the three conponents and ny experience in the industry would
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drive a retailer to change suppliers, and as it relates to this
specific bid, we had no issue in what | would kind of highlight
as area one and two, and so we're drawing to the concl usion
that the reason why we did, indeed, |ose the business was

obvi ously based off of price.

Q Wat do you nean area and one and two, what's that?

A.  Exanple one and two, quality and service that | just
poi nted out.

Q Oh, okay.

A Yeah.

Q And so you had, you had this account before 20127?

A Yes.

Q And how | ong had you had the account before your bid in
April of 20127

A, W had enjoyed the business since they were, as they
were opening stores and entering the market at sone |evel of
variation based off of different plants and, you know, when the
stores were obviously coming to market. | can't tell you
exactly how many years we had each specific store, but we had
been the supplier for nore than three years in the stores that
we | ost during, after the bid process.

Q Ckay. So enough of a time period that it is fair to
say that that national account would have experience with the
qual ity of your product and with the service that you provide?

A.  Absolutely.
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Q Ckay. And, okay. So back to the bid. You have -- if
we take out the itens that you say are the kind of variable,
that they fixed for you, that are not variabl es?

A, Right.

Q W have a list left over that are potential variables.

A. Correct.

Q And one of those is raw m |k cost, conversion cost,
resin cost, |abel and cap cost, and then your DSD price?

A, No, the DSD price | think, I mean, well, a conponent of
the DSD price. Your |abor costs.

Q Ckay. And do you have unions for your enployees?

A W do.

Q Gkay. And that's a higher cost to operate an enpl oyee
base with uni ons?

A It is.

Q So of that, | count five, so there's five variable
conponents in the bid; is that right?

A, Maybe if you want to read themto me | can just kind of
val idate, verify which ones you are referring to.

Q Yeah. So | have raw mlk cost?

Conversion, raw m |k, uh-huh.
Conversion cost is one?
Yep.

Resin cost is one?

> O > O »F

Uh- huh.
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Q Label and cap cost | have conbi ned as one.

A Yes.

Q And DSD price or at |least the | abor conponent.

A Yes.

Q ay. So | have five variables if you conbine |abel
and cap?

A, You do. Right.

Q So any flexibility that you have as a plant bidding on
a final product in any of those five areas would all ow you sone
opportunities to reduce the price that you offer; is that
right?

A. There's -- yes. But it varied, varying |levels of
materiality, which | think is very inportant to point out.
When you are tal king about resin and | abel s and caps, the
variability that is in a processor's ability to procure those
is mls, not pennies, we're talking mls. Conversion, as |
provided in ny testinmony, the conversion cost to actually
manuf acture a private |l abel gallon of mlk, the variability in
our own plants is somewhat relatively inmaterial in terms of
the variability of that, and then you are left with DSD. And
just to give you a reference point -- so | would just like to
share wth you just some quick kind of math that I would |ike
to provide for the group. So we did an analysis with a third
party haul er that could actually go and deliver from Tul are

down to Southern California today. And they quoted us a rate
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of $1,200 to nake four deliveries from Tulare down to

Southern California, with four stops. That was a $1, 200 cost.
A typical truck can handle 3,800 gallons of mlk on its truck.
So that nmeans that your cost per gallon to deliver that mlk is
about 31 cents per gallon.

Today, if | nade that same delivery with a union driver
frommy plant into Southern California, it's $600 for that
total delivery, for that driver to go out and nake those four
deliveries for one day. That's 15 cents a gallon. So ny point
being, is that when you are delivering fromthis marketplace
into Southern California, you are paying two times what you
woul d pay to nake that same delivery if that, if the producing
plant was in Southern California. And so ny point being, is
that when you |l ook at the variability that you laid out, the
five different areas, raw material cost, conversion, resin
| abel cap, and then DSD, the reality is, is that there's one
area where the variability can still be significant, and that
isinraw mlk cost.

Q And that's your experience based on Dean Foods; is that
right?

A. That is, the third-party hauler cost is fromreceiving
a quote froman independent third party hauler. The
variability in [abor rates between a union driver and a
non-uni on driver is probably 20 percent, not 50 percent, so you

kind of factor those all in, and you | ook at the other markets
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and you | ook at other roles within the industry DSD drivers,
and you kind of know what a traditional rate is in terns of
hours, and you can derive that that is an area that can be of
significant advantage fromone supplier to the other. So if
that makes -- that's what -- that's what |'msaying that's ny
experience, and yes, it is, but that's ny experience
understanding the full breadth of really direct store delivery
busi ness.

Q Ckay. And you are saying that in your experience, you
don't believe that there's a lot of flexibility for other
plants to have a swing in those prices much further beyond what
you are able to get in your accounts?

A, VWat |I'msuggesting is that there is variability, but
they are not material enough to offset what | amidentifying is
a logistics gap that is significantly material.

Q And the volunes of product that Dean Foods sells from
its plants, or offers to its custoners, does that give you an
advantage in providing bids to accounts? Meaning, do you, or
even in the flexibility in variability of these prices, because
of the volumes that you have going through your plants?

A | mean, | think that there's -- there is -- again, it's
interns of, are you tal king about our ability because we have
a lot of volume in our plants that we're able to --

Q Yeah, is there additional buying power that you have

because you can naybe negoti ate additional discounts from your
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inputs if you are --

A.  Yeah.
Q -- because you have | arger vol unes?
A. There is. | think that when it cones to sone of the

ones that we're referring to, you know, resin, |abels and caps,
there is obviously, with every, any aspect of any business,
when you buy significant quantities, you get a discount. The
reality is that when you add those up to the materiality of

bi dding a per gallon price for mlk, they are not significant
to create a significant advantage versus the narketpl ace.

Q Ckay. So you said that you are doing for this nationa
account, a bid for each one of those stores. So does that nean
that you are actually submtting somewhere between 500 and 750
bids for the State of California?

A, Not individual bids. It is one tenmplate, right? That
has each individual store on the tenplate.

Q Ckay. So you are submtting one bid for the entire
State of California, and in there you are covering the nunber
of stores, the 500 to 750 stores?

A Yes.

Q And were you al so bidding on that account nationally at
the sane tine?

A Ve were.

Q And how nany nore stores were you bidding on at the

sane tinme?

6447

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A. Mre than 1,000 and |l ess than 3,000. | don't know the
exact number.

Q And is that submtted all wthin the sane bid or do you
do it on a state-by-state basis?

A It is done on an, it's howthe retailer would like to
have the bid, and it was state-by-state.

Q And can you tell ne what the other states were?

A, Inthe, | can refer only to the West, which is the area
that | was responsible for, so if | recall, the entire, every
state in which this retailer did business in was part of the
RFP during that period of time in 2012.

Q And when you say that, is that limted to just the west
or is it your understanding that this Dean Foods bid on every
state across the United States that this retail --

A Yes, they did. W did.

Q Yes, the entire country?

A Yes.

Q kay. So this retail account put every start that they
had in the whole United States out for bid?

A, Correct.

Q Gkay. And the 1,000 to 3,000 that you gave ne, was
that just your territory in the Pacific Northwest, or was that
nati onw de?

A. No, that would be, that's nmy assunption, that's ny

estimate of the nunber of stores nationw de.
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Q kay. And how many stores were in your territory?

A. | don't have the exact nunber. |It's -- let's -- it's
between 1, 000 and 1, 500.

Q So at least half of the stores nati onw de are | ocated
in your territory?

A.  Probably less than half, but about 30 percent.

Q Remind ne again what your territory is?

A. Today ny territory goes fromWst Texas to the State of
Hawai i, with the exception of O egon, Washington, and Arizona,
where we don't have operations.

Q So did you bid on any of the retail accounts in Oregon
Washington -- was it Oregon, Washington, and --

A Arizona? No, we did not.

Q Ckay. And was that the sanme territory that you had
back in 2012?

A | did, but I was in a different capacity.

Q What was your capacity in 2012?

A. | was the Vice President of Sales.

Q Soliterally, this was your job back in 2012, to put
this bid together or to work with your teamto put the bid
t oget her?

A Yes.

Q Ckay. And of those 1,000 to 1,500 stores, how many of
those stores were you able to secure for the bid?

A Wll, I"'mhere to testify on the inpact of the State of
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California, and that's kind of what | focused ny testinony on,
which | stated we |ost 111 stores as the outcone of that bid in
the State of California.

Q Ddyou lose all of the 111 stores in California to
pr oducer - handl er s?

A W did.

Q And was it -- and that was -- do you know how many of
t hose four producer-handlers you |lost themto?

A W lost themto two.

Q ay. Do you know which two?

A, Producers Dairy and Crystal Foster Farnmns.

Q Gkay. So the two largest of the producer-handlers; is
that right?

A I'mnot sure of their size but that's who we | ost them
to.

Q Are you famliar with the producer-handl ers operations?

A.  Not one hundred percent, no. But | know that they are
in dairy operations.

Q Beyond knowing that they are in dairy operations, do
you have any other information about their business?

A No.

Q And in your testinony, | think on page 1 you say that
"Dean Foods has | ost over 20 mllion gallons of annual private
| abel mlk volune to producer-handler dairies in California

t hrough RFP processes,” and |' mreading frompage 1 of your
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testinmony. \Wat tinmefrane are you referring to there?

A I'mreferring to two specific bids that took place, one
obviously in 2012 that was effective in January of 2013. And
then there was one that took place recently this year as well,
and we | ost some volunme, and that also equates out to the
20 mllion gallons that we have lost in total.

Q So it was then two bid processes that make that up that
20 mllion gallons of annual private |abel mlk?

A, Unh-huh. Yes.

Q GCkay. One in 2012 and then one in 2015?

A, Correct.

Q Gkay. Any other instances that you can think of?

A. There's one other exanple with one other custoner, a
food service customer in Las Vegas, but not relevant to the
conversation for California.

Q It was a producer-handl er?

A Yes.

Q And you lost the bid for a Nevada customner?

A Yes.

Q Ckay. And so not relevant because it is not in
Cali fornia?

A. Correct.

Q So you lost a 2012 bid and then one in 2015. O that
20 million gallons, how much is fromthe 2012 bid that you

| ost ?
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A, The majority is fromthe 2012 bid.

Q Can you tell me majority, what do you nean, |ike 90
per cent ?

A. 75 percent.

Q So of the 20 mllion, 75 percent was fromthe 2012 bid,
appr oxi mat el y?

A. Correct.

Q So approximately the other 25 percent was fromthe 2015
bid that you |ost?

A Yes.

Q On that national account, is it your understanding that
Dean Foods | ost that national account on a nationw de basis?

A, W did not |ose the account, we did |ose stores in the
bid, but we did not |ose the account.

Q And you lost a good majority of those stores in that
nati onw de bid process?

A. W did |lose stores. It depends on how you are view ng
what a good majority is.

Q Did Dean Foods consider it to be significant in terns
of its overall nationw de profit and loss that it lost this
nati onw de account in 2012?

A W did, but we are still one of their top ten suppliers
and their largest dairy supplier today.

Q But it was significant enough on a nationw de basis

that you lost that account, that it was reported in your
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financial statements that you share with sharehol ders, right?

A. That is correct.

Q And it was, do you know what the percentage of a hit
was to Dean Foods by | osing this nationw de account, at |east
in part?

A It was approximately, it was a reduction to, we were,
it was a reduction of about 20 percent of our business.

Q So in losing about 20 percent of your business, and
that's on a nationw de basis to this account, correct?

A. Correct.

Q And how nuch of that 20 percent of the business that
you lost, was lost in California?

A, W were a significant portion of the loss in the
overal | busi ness.

Q Wiat's a significant portion?

A. 20 to 25 percent.

Q Ckay. So of the total 20 percent of the nationw de
account that was, or the dollars that were | ost to Dean Foods,
20 percent of that was in California?

A.  Can you pl ease restate your question?

Q Wll, you said 20 -- Dean Foods | ost about 20 percent
of this account's business; is that right? On a nationw de
basi s?

A, Correct. O our business with the custoner, yes.

Q And then 20 percent of what you |lost you attributed to
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Cali fornia?

A Yes.

Q Gkay. And are you saying that the producer-handlers
t hat di spl aced Dean Foods in California caused Dean Foods to
| ose the other 80 percent of the business in the rest of the
country?

A, No, I'mnot saying that.

Q Ckay. So that had to have been based on one of the
ot her, one of the three reasons that you gave, either it was
the quality, or the service, or the price in those territories?

A No, | don't think that. | think that the bid was taken
on a state-by-state basis, and again, ny testinmony is here to
tal k about the inpact of the, of the bid on ny specific
busi ness. And again, we lost 20 mllion gallons in that bid
process in the State of California. And I'm and the factors
that were associated with why we lost it, are obviously, like I
said, quality, service, and price is what | viewin ny
experience, as three reasons why custoners do make the deci sion
to nove supply. And in referring to the testinony for the
State of California, we did lose, like | said, the 20 mllion
gal l ons of vol une.

Q Gkay. | don't think you answered ny question, though
And | understand and appreciate that you are here to tal k about
Cali fornia.

A, Right.
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Q But I can't separate the two, because if there's other
justifications that go into why you |lost the account on a
nationwi de basis, it does apply to why you lost it in
California, and it does apply to ny clients' perspectives on
whet her or not your assunptions of why you lost to themwere
accurate or not. So |I'mjust trying to understand, if you are
trying to say that because the producer-handlers hold exenpt
quota in California, and you believe that that's why they were
able to undercut you in your bids in California for this
nati onal account, right?

A. Correct.

Q Gkay. Are you saying that because those
producer-handlers were able to win the bids in California, that
that's what caused you to |ose the other 80 percent that you
lost to this national account?

A, No, I'mnot saying that.

Q Gkay. So the other 80 percent, you are saying, was for
different reasons that you | ost those accounts.

A. Based off of what we as a conpany believe are the
reasons why you | ose business, which is price, quality, or
service, I'"'mnot, | don't know exactly what reason why the
retailer made the decision to nove the business. Wat | am
testifying tois that in the State of California, quality and
service were not an issue with this specific custoner, and ny

experience would then lean to the fact that price was the
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factor in terns of why the business left.

Q Was price the factor for why the other 80 percent |eft
in the other states, other than California?

A. | don't know exactly why the, why the custoner nade the
deci sion. But again, when it comes to private |abel mlk,
price is usually the winning equation on why custoners nmake the
decision to leave. So | would assune where we | ost the
business in other parts of the country, the reason the decision
was made was based off of price.

Q And M. Blaufuss, maybe you can weigh in on this. In
those other states where this national account was |ost, are
there Federal Orders in place?

MR. BLAUFUSS: Yes, there are Federal O ders in the US.

Q In the other states that this national account exists
i n which Dean Foods |ost that business?

MR. BLAUFUSS: Yes, there are states which we do business
that fall in the Federal Orders that would have been included
in this bid.

Q kay. And in those Federal Orders is the sane
producer-handl er definition of limting the cap at three
mllion pounds, does that exist in those areas?

A. The cap in the Federal Oder systemis three mllion
pounds of Class | route dispositions for producer-handlers.

Q And did that cap, was that cap in place at the tine

that the other 80 percent of the business was |lost to this
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nati onal account?

A.  The national hearing put that in place in 20009.

Q And this bid took place in April of 2012?

A. That's what Matt testified to, so Matt -- and ny daily
activity is not with sales, it is not with doing these bids, so
you are asking ne a lot of these questions that honestly I
don't deal with this area.

Q kay. M. Wllians, so if the cap for, of the other
Federal Orders was put in place for producer-handlers in 2010,
and this bid was in 2012, you would agree with nme then, that
those Federal Orders contained the producer-handler cap in
those areas; is that right, at the tine that you made the bid?

MR WLLIAMS: Yes.

Q Ckay. Have you, from Dean Foods, ever won any bids

agai nst a producer-handler in California?

MR WLLIAVS: W have.

Q Do you know how many?

A, No, not off the top of ny head.

Q Do you know if it's nmore than five?

A It is between, yeah, | nean, it could be nore than
five. | would have to think through, if you want me to -- |

nmean, how nuch tine do you want ne to take to answer the
question?
Q | want you to take as nuch tinme as it takes to get the

i nformati on out.
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A. Yes, there are nore than five.

Q Gkay. How many nore than five?

A. | amgetting a little bit older that | can't renenber
everything. | would say it's nmore than five and |l ess than
seven.

Q And what tinefranme are you tal king about?

A. During nmy tenure within the conpany over the |ast six
years.

Q So in the last six years, you believe that you have,
Dean Foods has been able to win about seven bids against, or
about six, sorry -- it's supposed to be Love Your Lawyer Day --
let me say that again. So in the last six years, you believe
that you have been able to win about six accounts from
pr oducer - handl er s?

A About five to six, just between five and seven, about
Si X.

Q And around six accounts. Wat is the, how many gall ons
of mlk would that represent or gallons of product?

A 15 mllion gallons.

Q 507

A 15,

Q 15, 1-5?

A Yes.

Q Ckay. And do you still have those accounts today?
A Yes.
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Q Ckay. And do you know what years those bids were won?
| want to protect, | want to protect the confidential side of
this, so without namng them if you went through the six, can
you kind of tell me what years they woul d have been won?

A They have been, obviously from in the last six years
is the ones that |I'mobviously testifying on, 2009, 2011, '12
and then, '12 -- yeah, '09, '11, and '12. 2009, 2011, and
2012.

Q So you are lucky in the odd years and ' 12.

A. \Well, except for one year that you are referring to.

Q And so there woul d have been maybe two in each of those
years, is that what you are thinking of?

A Yes, as | can recall.

Q Ckay. And are those stores |ocated through, that you
won, the bids that you won, are they |ocated throughout the
State of California?

A.  They are.

Q Can you give nme the kind of territory? Does it go from
North all the way down to the South or is it located in any
specific areas?

A Southern California and Northern California.

Ckay. Al six were in those |ocations?
Yes.

And where are your plants |ocated?

> O > O

W have two in the Gty of Industry and then one in
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Haywar d, California.

Q So l'mnot fromCalifornia, tell ne where those are
| ocat ed?

A. Hayward is located just south of the Cakland Airport,
right just in close proximty to Cakland, California. And then
Gty of industry is located on the 60 Freeway, in between the
57 and the 605, it is due East of the Los Angel es by about 30
mles, and they are within two mles of one another in the
Gty of Industry.

Q kay. Thank you. So of the accounts that you won, are
any of themmore than 200 mles fromyour plants?

A. Not the stores that we bid to service from no.

Q Gkay. |Is it fair to say that you don't have any of the
cost data for any of the producer-handl ers?

A Yes.

Q You don't have any of the plant manufacturing cost

A. No, | do not.

Q Okay. So -- and | don't want to oversinplify this, but
| want to understand because there's sonmething that kind of
feels off when | read in your statenent you say, you kind of
wal ked through this bid process, and then you say, "this result
cannot credibly be explained by clainmng that the
producer - handl er plants have nore efficient plant operations

that enable themto overcone the materially higher distribution
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costs they incur for the business.”" And | guess, you know, you
wal ked through the bid process, and tal k about all these
factors, and then you say it is only logical to concluded that
the reason they were able to get this bid is because they have
this price advantage. |Is that fair to say?

A Yes.

Q Gkay. So is your position really that you believe
Dean Foods shoul d be able to win every bid against a
producer - handl er because you should be able to gauge what these
ot her kind of fixed costs are?

A No. | think that, you know, our point of viewis that
when 70 percent of the costs to nmake a gallon of mlk are in
your raw mlk costs, that the reality is that when you | ook at
this exanple that we have laid out, when you are delivering and
addi ng significant distribution costs fromyour plant, the only
way that you can obviously achieve that is through an advantage
that Rob has testified to, which is, you know, the raw mlk
advant age that they have through the, through the exenpt quota.

Q kay. But it is fair to say you don't really know what
factors went into their ability to quote the price; is that
right?

A I'monly testifying on ny expertise in the industry and
ny understanding of the industry and the cost inputs relative
to the dairy industry, but | do not know their costs.

Q Gkay. So you would agree that you are trying to make
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an educat ed guess, but you have limted information from which
to nake that, to draw that conclusion. |Is that fair to say?

A. | think | have plenty of information to draw ny
concl usion, based off of, you know, understanding the industry,
understanding the materiality of the differences that can cone
fromthe other costs associated with, obviously, nmanufacturing
mlk, and that's why | feel that | can, | have enough
information to draw nmy concl usi on.

Q And you feel confident in that that's the only reason
why they could, they could undercut Dean Foods on a bid is
because of this exenpt quota? You are confident you have
enough information to draw t hat concl usion?

A.  Again, based off of ny know edge of the industry and
knowi ng that price is a major factor on why custonmers nake the
decision to nmove to different suppliers, that is the conclusion
that 1'mcomng to
Ckay. And DFA is one of your suppliers, isn't it?

Yes.

So you are a customer of DFA, M. Hollon?

> O > O

Correct.

Q Gkay. M. Blaufuss, | want to talk to you a little bit
about the -- | changed gears here. | want to talk to you about
when you tal ked about the kind of soft cap, hard cap in the
producer - handl ers hearing, the national hearing that -- you

attended that?
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MR. BLAUFUSS: No, | believe I would have been still an
undergrad, or no, in 2009 | would have just gotten out of grad
school .

Q Ckay.

MR BLAUFUSS: So | was not at the hearing, no.

Q Ckay. But you have read up on it and that's why you
are providing the information that you've provided here today?

A, That's correct.

Q And you've tal ked with peopl e who have, from
Dean Foods, who participated in that hearing just so you could
get up to speed and tal k about it?

A, You know, | can honestly say | read, nost of what |
know | read through the hearing transcripts. Wat we testified
to, obviously I have talked to internal people who have
ext ensive know edge of the issue, but a lot of it has cone
t hrough the hearing transcripts.

Q And you have nentioned, you were tal king about the soft
cap. And am | correct in saying that you are suggesting that
the producer handlers are operating like a soft cap was in the
Federal Order hearing?

A, Yes. So they are granted an exenption on a certain
amount of pounds. Well, yes. So they are granted exenption on
a set amount of pounds and anythi ng above that becones pool ed.
So they are exenpt frompaying Class 1 on that |evel of exenpt

quota, above that, then they have to answer to the pool.
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Q Ckay. And in the Federal Oder hearing, nobody ever
had to invest any noney, or there was no kind of investnent
that was nmade into obtaining that soft cap; is that right?

A. Correct. There was no quota system so there wasn't a
quot a cost.

Q Ckay. And you understand that with exenpt quota that
there's actually been dollars invested, and busi ness,
structural investnments made in order to obtain that exenpt
quot a?

A | believe that part of it with the quota system was put
in, that they were granted the exenpt quota, and | believe
t hrough your own proposal, you have stated that yes, you paid
addi tional nonies to acquire additional quota.

Q You didn't know that on your own, though, or have
i nformati on about that?

A.  Just know ng the quota systemgenerally. | mean, it is
not, California quota isn't sonmething | focus in on ny
day-to-day activities at Dean Foods.

Q Ckay. Do you understand that an exenpt quota hol der,
well, in acquiring that quota, that they are actually issued a
quota certificate, an ownership certificate that shows that
they own a tangi ble piece of asset?

A. Again, | don't know the inner workings of having a
certificate and all those details of quota. | mean, | would,

again, if you are going to get specific wth questions on
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quota, | would save it for our quota discussion.

Q Gkay. And this, the soft cap, though, that you are
tal king about, that was pertaining to new entries into the
market, right? Somebody who was going to be producing, they
coul d be exenpt up to a certain anmount?

A. | honestly don't recall off the top of my head how t hat
was applied. If it was new, if it was current, | just know
that it was discussed.

Q Ckay. Sois it, these are questions that | should
then, defer |ikew se to the quota w tness?

A If it's tied to quota, yes.

Q Gkay. So when you say in your testinony "the soft cap
provision is the proverbial gift that keeps on giving," and
then the next sentence, |I'mreading frompage 2 of your
testinony, "the California producer-handlers are able to expand
their Class 1 sales by diluting the dollars they avoid paying
into the pool over the totality of their total Class 1 sales.”
Can you help ne understand what you are referring to there?

A, So the exenpt quota, it's a static nunber, relatively
static nunmber. And so you are saving having to pay the Cass 1
of the pool, and so the difference on those pounds that you are
saving, is the Cass 1 mnus the quota price. So that if you
only had volume or sales to match your exenpt quota, that's the
full advantage. So if you go up a gallon above that ten

gallons, or ten mllion above that, it dilutes out the val ue of
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that exenpt quota advantage. And that's what | mean by the
sale. So if they didn't go out and increase their sales above
what their exenpt quota sales would be, they're diluting out
the total value of that over the totality of their gallon

sal es.

Q So howis it agift that keeps on giving?

A. Because they can spread those dollars out however they
best see fit.

Q So --

A.  They have a pool of dollars to work with that they are
not paying into the pool, and how they choose to allocate those
anmongst they're going to a custoner, is how they choose to do
t hat .

Q kay. So am| correct that you are saying that this
woul d then allow themto reduce their cost on the plant side so
that they would have a greater margin wi ndow that they could
use to negotiate their bid prices; is that fair?

A, Could you repeat the question, please?

Q Well, you are saying that there's this price advantage,
and I'mtrying to figure out what your understanding is of how
it works. Are you saying that the plant side of their business
uses that cost advantage, or this exenpt quota advantage to
reduce their cost, their input cost into their manufactured
cost of goods?

A, As | understand it, Dean Foods, and maybe I'Il just
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keep it nmore proud and if | don't answer your question, |'m
sure you will let me know Dean Foods pays Class 1 prices on
all of our Cass 1 pounds. The exenpt quota hol ders pay a
Cass 1 price on the volune they hold above their exenpt quota
pounds. So let's say they have 100 pounds of Class 1 sales and
let's say 20 of it is exenpt. So they are paying the dass 1
price on 80 pounds of it, and only basically having the quota
price on the remaining 20.

Q kay. So the net effect of that is that the total cost
of goods for that plant would be | ess than sonmebody who was
paying Class 1 price for all of the mlk that they acquired; is
that right?

A.  Yes, it's an advantage.

Q Ckay. So that's what |I'mjust trying to understand.

So you are saying that the manufactured cost of goods, so which
woul d include the price of the raw mlk, right?

A Yes.

Q That the manufactured cost of goods would be less for a
producer-handler than it would be for sonmebody who did not have
an exenpt quota allocation?

A, That is ny belief.

Q kay. And it is that |ower manufactured cost of goods
that gives themthe opportunity to go out and bid on contracts
and secure themw th that advantage?

A. Having a |ower cost of mlk price is definitely helpfu
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when you are going to a custoner.

Q Ckay. But that's what you are saying is the disruption
in the market?

A. | believe that cost advantage is disruptive to the
market. As a termin the Federal Order structure, is simlarly
situated handl ers having the sane regul ated cost structures.

So you are not creating an advantage to one handl er over the
other. In this case, as | have testified to, and Matt has put
in his testinmony as well, we believe that there is a difference
in the regul ated cost structure between we as a fully regul at ed
G ass 1 handl er and the exenpt producer-handl ers.

Q Gkay. So, and when Dean Foods bids on a custoner
account, do you always build in a margin so sone |evel of
profitability when you are bidding on an account?

MR WLLIAVS: Yes.

Q And do you have a target margin that you are shooting
for for all of your accounts?

MR WLLIAVS: W have -- we have a target that we, it's
not specific to each individual, it's specific to each
i ndi vi dual account.

Q Ckay. So it is not specific to product lines, it is
specific to accounts, right?

A It's a conbination of both.

Q kay. Can you share with ne the range? Do you want to

share a range of the margin that you are tal king about?
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A No, | do not. No, that's confidential infornation.
Q Ckay. So --
JUDGE CLIFTON: Let ne interject. | think a lunch break
woul d be a good idea. So M. WIlians, were you planning to --
MR WLLIAVS: | have Producers chocolate mlk, |I'mgood --
doubl e chocol ate.
JUDGE CLIFTON: | found it good as well. |If we break for
l unch, but you are required to be back on the w tness stand
after lunch, would that work out with your schedul e,
M. WIIlianms?
MR WLLIAMS: Sure.
JUDGE CLI FTON: Gkay. Wiy don't we break now, so renenber
where you are, and please be back and ready to go at 1:40.
1: 40.
(Wher eupon, a lunch break was taken.)

---000- - -
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FRI DAY, NOVEMBER 6, 2015 - - AFTERNOON SESSI ON
JUDGE CLI FTON: W are back on record at 1:46. As | have
said before, thank you for waiting for ne.
| would Iike to invite the panel to return to the
W tness stand, and | would like to invite Ms. Hancock to resume
Cross-exam nati on.
BY M5 HANCOCK

Q N col e Hancock

So | think where we left off, | had asked a question
about, | think it was with M. WIllians, and | was aski ng about
whet her you -- | guess just to kind of back up a sm dge, just
so it is all in context. W are tal king about how you bid on

your custoner, or how you submt your bids and how you
cal cul ate those nunbers. |s that where you believe we |eft
of f?
MR WLLIAMS: Yes.

Q Gkay. And we tal ked about all the factors that we
tal ked about earlier, and | think the [ast topic that we were
tal ki ng about was margins that you -- you, when you build in
that bid, you are also building in sone type of a margin in
there as well; is that fair?

A. Correct.

Q Ckay. So you would agree then, that margin is another
kind of variable that can be used in making a bid or setting a

bid amount for a custoner?
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A Yes.

Q And if you were a plant who operated on a business plan
that was projected out based on larger margins, that would be a
factor in the anobunts that are bid out to custoners, right?

A. Correct.

Q And then in your negotiating power, it kind of gives
you sone flexibility, you can pull back on your own nargins,
make themas thin as you want, dependi ng on what your
nmotivation is for getting that customer?

A, That's correct.

Q And, so Dean Foods, howis it that you set your
margi ns? Do you have a team of people that have cone up with
kind of a range or do you have authority to do that on your
own?

A. | have an expectation on operating incone that | need
to deliver for ny area of responsibility, ny area of
responsi bility annually.

Q kay. So you just get to operate within the paraneters
that will ultimately let you achi eve your goal s?

A, Correct.

Q Gkay. And so do you nove that mark on your margin
your percentage that you have set on your bids that you are
putting out? Do you nove that quite a bit depending on who you
are bidding at the time?

A. There is different levels of variability in terns of
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the margin that we generate on various customers, if that
answers your question.

Q I think so. Can you tell nme how far that narket noves,
kind of the range of nmovenent? You don't have to tell ne what
your nmargins are on your bids, but can you tell ne how far that
mar k noves dependi ng on who the custoners are?

A It seens, | feel like we're getting into alittle bit
of confidential territory in terns of how we bid business and
our notivations for doing so.

Q Ckay. So you are not confortable sharing that
i nformation?

A No.

Q kay. And is it fair to say then that you don't have
that infornmation about your conpetitors either?

A. No, | do not.

Q Gkay. And that would be -- that would be an area that
I's not kind of fixed, that's an area that would be a variable
as we described it, in talking about the criteria used in
det erm ni ng what prices you set for your bids?

A. That is an area that coul d be considered variability.
But again, based off of ny industry expertise and 20 years of
business, it seens |ike the businesses are in the business of
maki ng money. So that is why | would ascertain that that's
probably not as nuch of a variable as maybe you are drawing it

to be.
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Q Gkay. But it is kind of the nature of the business
that sometimes you win bids and sonetinmes you |ose bids; is
that right?

A Yes.

Q One of the factors that, | don't know where it fits
into the five that we tal ked about, as kind of your
adm ni strative and overhead expense, where do you put that in
the five that we tal ked about?

A, That would be probably in the one that we did not cover
in terms of what are one of the conponents to costing.

Q So it would be kind of another sixth additional --

A Yes.

Q I just want to finish ny question. It would be kind of
a sixth additional factor that would be considered in setting
your pricing; is that fair?

A Yes.

Q And that would also play heavily into what kind of
margi ns you could anticipate froma bid price, right?

A, Correct.

Q And if you have a considerable of overhead, it would
add to the amount of costs that are factored into your
manuf act ure cost of goods?

A It would. But again, | think it goes back to what you
said is, you allocate cost obviously differently to win bids,

and with private label m |k business being so critical to a
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manufacturing plant's ability to be successful, you are

absorbi ng those costs across different bids in different ways.
Q The answer is yes, though, that's a factor in --

That --

-- in what the manufactured cost of goods would be?

Yes.

o > O »F

Ckay. And then do you offer, as from Dean Foods, do
you of fer any kind of rebates to your custoners?

A. Again, that's confidential information relative to
custoners that | would not like to share and testify to at this
tine.

Q Gkay. |If, hypothetically speaking, you did offer a
rebate, would that be a cost of the goods sold that you woul d
factor in?

A, Again, if inthe -- in the industry, as an industry of
practice, again, offering a rebate would be part of your
pricing, right? To cover all of the costs that we just laid
out, so it's not an increnental cost above and beyond the ones
that we just tal ked about.

Q Ckay. So if you were determ ning your manufactured
cost of goods, it wouldn't be calculated into that nunber, but
it would be determned, it would be a factor that you use to
det erm ne what your levels of margins are. |Is that fair?

A Yes.

Q Gkay. And so rebates. Do you offer any kind of
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mar keting al |l ownances to any of your custoners?

A. Again, you are asking -- I'"'mnot -- it's confidenti al
informati on on what type of rebates and if we offer rebates and
mar keting al |l owances to our custoners. |'mhere to obviously
testify on how we quote RFP pricing relative to a bid.

Q kay. And then what about, what about any kind of
growm h incentives? Do you offer any kind of volune sales
growt h incentives to any of your custoners?

A. Again, | viewthat as confidential information and am
not confortable with sharing that with you, to answer your
questi on.

Q Gkay. Wuld you agree to nme, though, that it would be
really inportant information to have when you are considering
whet her or not Dean Foods had a price advantage or was at a
di sadvantage in pricing its product bids to customers against,
say, local California plants?

A Wll, | wouldn't say that | think that all of those, if
you do choose to offer any type of price off to a customer, it
all is going to be absorbed in your ability to, in terms of
what your total cost is to obviously generate a profit based of
t he conponents that we laid out. And so it's a factor that
woul d be considered. However, it's all based off of your input
costs, the ones that we have kind of tal ked about in terns of
your ability to offer that.

Q Gkay. Is there any, well, | guess, let nme say this
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differently. Do you offer nationw de accounts any type of
addi tional incentives because you have the ability to service
t hem national | y?

A. Again, | viewthat as confidential information in terns
of our relationships with our custoners in terms of how we
price them and would prefer not to answer the question.

Q Gkay. Thank you. That's all | have.

JUDGE CLI FTON: W next has questions for either of these
panel menbers, either M. WIllians or M. Bl aufuss?
CROSS- EXAM NATI ON
BY MR SHEHADEY:
Q M nane is Richard Shehadey. | introduced nyself
earlier when we opened this nmorning. | just had one question.
JUDCGE CLIFTON:  And just so the record is clear, and what
entity are you affiliated with?
MR, SHEHADEY: |'mwth the Producers Dairy Foods and
Bar 20 Dairy Farms and a menber of the California Producer
Handl er Associ ati on.
BY MR SHEHADEY:

Q There was a statenment nade this nmorning that of the
accounts that were bid and acquired, that none of them were
over 200 mles, and | have a question about that statenent,
because there's mlk bottled in Hayward, Berkeley Farns mlk in
Bakersfield. And Bakersfield is 110 mles South of Fresno.

And according to nmy Google or Apple Map a few m nutes ago, from
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the Berkeley Farnms plant in Hayward to an account in
Bakersfield is 271 mles. And nmy question would be, do you
have business in Bakersfield that is served out of your plant
i n Haywar d?

MR WLLIAVS: W do. It is asignificantly small portion
of the business that we have in our total plant operations in
Hayward, California. And quite honestly, we have other plans
to nove it to another plant, which would be a closer plant,
because, in order to offset the logistics cost. However, as a
dairy that has a third party that we negotiate with, which is
our union, we need to obviously get sign off and buy off with
our union contract to allowto us do that. But that is indeed
the case. But it is not nearly as significant as the 20
mllion gallons that are being delivered into the market that
we |ost, that account for the volume that's into the other
mar ket today.

MR, SHEHADEY: And you would agree that it is 271 mles
based on ny Appl e?

MR WLLIAVS: | will agree with that.

MR. SHEHADEY: Ckay. Thank you.

JUDGE CLI FTON: Who next, M. Beshore?

CRCSS- EXAM NATI ON
BY MR BESHORE:
Q Just one quick follow up question for M. Blaufuss on

the data set that we were, | was asking about earlier.
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Do you have Exhibit 61, which is the CDFA information
CDFA, Z, which titled Classification of Bulk MIk Skim and
Cream Received by California Pool Plant?
MR BLAUFUSS: Yes.

Q ay. And this runs through July 2015. M question
is, is the, to the best of your know edge, is the August
Cass 1 utilization in your testinony that | asked you about
before, the August nunber for this sane data set?

A.  Looking at the data set and just |ooking froma year
back, so you are |ooking at roughly 27 mllion pounds, it would
seemto be generally reflective that's where that nunber woul d
be coming from

Q So you think it is the August nunber for the same set
of data?

A | believe it would be.

Q Gkay. Thank you very nuch. That's all.

JUDGE CLI FTON:  Wo next has questions for M. WIlianms or
M. Blaufuss? | have just a couple then, I'lIl see if anyone
el se does. M. WIlliams, you referred to a ml. \Wat portion
of a penny is a ml?

MR WLLIAVS: A tenth.

JUDGE CLIFTON:. A tenth? GCkay. Thanks. And when you gave
the exanple to show the difference between hauling costs of 31
cents a gallon and 15 cents a gallon, | didn't quite catch what

| was conparing. So when you tal ked about the 31 cents a
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gal l on you were tal king about from Tulare to Sout hern
California; is is that correct?
MR WLLIAVS: That is correct.
JUDGE CLI FTON:  And the 15 cents a gallon was from what
pl ace to what place?
MR. WLLIAVS: That was fromour Alta Dena plant in
Southern California to four retail outlets |ocated within a
50-mle radius of our plant, and so that cost is kind of what
that would cost us to pay for the |labor, the truck, to actually
make those four deliveries based off of 3,800 gallons on a
truck, which is what a typical truck can handle in terms of
total gallons on the truck.
JUDGE CLI FTON: Thank you. Wo next has questions?
Ms. Tayl or?
CROSS- EXAM NATI ON

BY M5. TAYLOR

Q Good afternoon, Erin Taylor. M. Wlliams, I'mwth
USDA, | don't believe | have introduced nyself to you yet. So
wel cone.

A, Nce to nmeet you

Q I first want to go back what's on just happened to the
questions M. Beshore asked you, M. Bl aufuss.

| did not quite catch what you two were tal king about,

but 1 think you two knew what you were tal king about because

per haps you tal ked about it before you got on the stand, that
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m ght be wong, | don't know. But you tal ked about, it was
CDFA, the Exhibit 61, Table Z, August 2015 is what | think what
you were referring to. And you said, whatever nunber, and |
don't have that exhibit in front of ne, but that nunber in that
exhibit is in your testinony, probably found on page 5. Wre
you tal king about the 503 -- what nunber were you tal ki ng about
can be found in both places?

MR, BLAUFUSS:. So | was tal king about the 29,756, 864
pounds.

Q The out-of-state m|k?

A. Correct, the out-of-state mlk found towards the bottom
of page 5.

Q kay. Thank you. GCkay. | want to just quickly ask a
few questions. W have kind of gone down many tangents wth
your cross, and kind of bring it back to big picture stuff and
make sure that the Departnent understands big picture what your
proposal is and why you are supporting it.

And as | read your testinony, Dean Foods, a take away
that Dean's Food opinion is that producer-handlers operating
currently in California under the California State O der system
have a regul ated cost advantage over fully regulated fluid
plants; is that correct?

A Yes.

Q And you equate that difference to be the difference

between Class 1, the Class 1 price, and the quota price of the
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respective nmonths for the anount of exenpt quota that that
producer - handl er has?
A.  For each pound of, | guess hundredwei ght of exenpt
qguota, yes, that would be the difference. The So Cal or
Nor Cal Class 1 price minus the nmonthly announced quota price.
Q Ckay. And when | took your nunbers for, out of your
chart for exanple, and | -- let's see where | was, somewhere,
where you had, let's see, 20 mllion pounds of exenpt quota,
roughly, and 99 mllion pounds of pooled dass 1. So you add
those two together, it is a total of 120 mIlion pounds roughly
of producer-handlers Class 1. And so the exenpt quota on that
accounts for, if you will indulge me, around 17 percent is what
| came up with, is out of all of the producers C ass,
producer-handlers Class 1 utilization, 17 percent of it is, has
exenmpt quota. | took the 20 mllion, divided by the total of
120 mllion, that's what | came up with,

The nunbers, | guess what I"'mtrying to say is, | don't
need the confirmation on the nunbers, but whatever the percent
of exenpt quota that they have that pricing advantage of, and
you listed that in your exhibit tables, they take that
advant age and they can spread it on the rest of their volune.
So while they mght have an advantage of say, 14 cents a gallon
on their exenpt quota, they can take that 14 cents, and this is
what you tal ked about diluting it across the rest, they dilute

it across the rest of their gallons sold to be able to have
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t hat cost advant age.

A. They allocate it how they best see fit.

Q Gkay. And it's the opinion of Dean that USDA should
continue its adopting California the same policy on
producer-handl ers as we have in the other ten Federal O ders,
and you would -- is that correct?

A, W would adopt what's in 124 and 131, which is a little
bit different because of the ownership restrictions.

Q kay. But the three mllion hard cap is nore what
was getting at in that question

A Yes, that's correct. So it has a three mllion hard
cap and the 150,000 pounds a nmonth in mlk outside their own
system

Q And if the producer-handler didn't neet that cap, then
they would be a fully regulated distributing plant if they met
t hose qualification standards.

A. Could you ask that question again, please?

Q If the producer-handl er exceeded that 3 mllion pound
cap, they would then be a fully regulated distributing plant on
the California Order, as you have it proposed?

A, Correct. It is a hard cap, so if they go to three
mllion and one pound, then it is above the cap, they are fully
regul at ed.

Q W have talked a | ot about the four I|arger

producer-handlers that are part of the California Producer
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Handl er Association, but | do want to tal k about the other
producer-handlers in California, and | think they are
Option 60, | think I have got that correct, the smaller ones?

A | believe it is 66.

Q 66, okay. Do you know if any of those would fall bel ow
the, nost of those would fall below the three mllion cap?

A. | believe in order to be an Option 66 you have to be a
pretty small volune, which | have to believe is well below the
three mllion. Though, | can't say that with all certainty, |
don't have the Option 66 |anguage, but | have a feeling they
pretty, they are definitely a lot smaller.

Q Gkay. And if they met belowthe three mllion cap, but
say they purchased nore than 150,000 pounds of m |k outside of
their own farm production, then they would not the neet the
producer-handl er definition either; is that correct?

A. Those are two criterias, so you have the three mllion
and 150, and | think if you check one of those boxes, that
woul d make you non-exenpt.

Q Ckay. On the nunbers that you put, | just want to nake
sure, on page 5 of your testinmony where you put in nunbers and
the 29 mllion pounds were out-of-state m|lk?

A.  Uh-huh.

Q | want to nake sure that's not somehow doubl e counted
in the producer-handl er nunbers because they can purchase

out-of-state ml k?
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A. Yes. And that's a good question. In the information I
was told is the 99 mllion pound nunmber could include
out-of-state m |k, but not necessarily that it does. So there
Is the potential there could be sone extra nunbers there, but
if anything else, ny nunber woul d be probably the nost
conservative. |'maguessing if you maybe take a few pounds out
of here, there actually would raise that percentage from24 to
a nunber higher than 24.

Q ay.

A. But | would view nmy 24 as the nost conservative number.

Q Ckay. Okay. Thank you for that.

M. WIllianms, | just had a quick question for you, and
| first wanted to thank you for offering to share sonme actua
cost data into the record. W don't often get that from
conpani es for obvious reasons, so it is appreciated by the
Departnent when we can | ook at actual nunbers instead of just
t heoretical things.

My question for youis, and I think it was covered
mostly, but just to be clear is, what | take away from your
testinmony is that since raw m |k costs account for roughly 70
percent of your total cost, that the variability that you can
use to adjust the other 30 percent is really mnuscule or
di mninmus, it would not nake up for the regul ated cost
advant age that the producer-handl ers have as you see it; is

that correct?
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MR. WLLIAVS: That's ny position, yes.

Q Gkay. And that would equate to the, for exanple, the
difference in transportati on cost, which you went into where
Tul are to Southern Cal nmovenent woul d cost about 31 cents a
gal lon while your local plant would, for the same deliveries,
woul d cost about 15 cents per gallon?

A. Correct. Correct.

Q That's it. Thank you very nuch

JUDGE CLIFTON: Is there any other cross-examn nation before
| invite redirect? | see none. |Is any redirect?

REDI RECT EXAM NATI ON

BY MR ENGLI SH.

Q Yes, your Honor, Chip English, thank you

Let me start with a couple of things and let me see if

| can further try to clear it up. M. Taylor, | apologize that
it got done so quickly, but the CDFA Exhibit 61, Table Z
actually ends at July 2014 -- and 2015, I'msorry, July of
2015. And so | believe, M. Blaufuss, if you would agree with
ne, the question M. Beshore was saying is the other Table AC
you are referring to had August 2015 data, and you were m ssing
that piece of data that isn't on Table Z, correct?

MR. BLAUFUSS: That's correct.

Q And M. Beshore was saying, was asking you whet her
based upon your conversations with M. Shippel houte, whether

you woul d concl ude that the August 2015 number you were getting
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woul d be simlar to the class, actually was the nunber for the
Cass 1 for August 2015 when the rest of the table ended in
July 2015. Was that your understanding of the question?

A. Correct. So if | look at the data, it seens to really
fit that that would be the nunber for August 2015 just based on
| ast year's nunber.

Q And then in response to the issue that Ms. Tayl or asked
you about, about sort of dilution effect, | think your answer
was it could be spread as they see fit, correct?

A. | believe that's what | said.

Q So one option is to spread it over all the volunme of
the mlk, correct?

A. Correct.

Q But another option would be to take the advantage and
apply it to one bid at a tine, correct?

A. Correct.

Q Now, even | got alittle confused, and | wasn't sure
bet ween the questions and answers whether | didn't hear the
question right or if | didn't hear, so | just want to go to
three areas first. And | thought | heard the question as
being, and this has to do about Dean Foods and it is relative
size, | thought | heard the question as being are they the
| argest throughout the United States. And if that were the
question, then I, what would your answer have been? |If the

guestion was are you the |argest throughout the United States?
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MR WLLIAVS: Yes, we are the largest throughout the
United States.

Q Gkay. Yeah, Rob do you want to take it?

MR BLAUFUSS: So throughout would inply every single
region, so there's certain regions where we don't have vol une,
we' |l pick out the Pacific Northwest, so we're not the |argest
there. As a whole, in the US as a whole, yes, we are |argest
fluid ml|k processor, but we're not the largest in every single
regi on of the country.

Q And when you referenced, I'mgoing to this convenience
store customer, nationw de conveni ence store custoner, and you
were you asked a nunber of questions by Ms. Hancock that said
that the |ost sales outside of California were 80 percent.
Wul d that be an accurate reflection of what your testinony
was?

MR WLLIAMS: No, | think that the testinony is that we
| ost about 20 percent of our business in totality, and
California was 20 percent of the 20 percent that we lost in
total, but we still did retain business with the customer in
California.

Q Is it a fact that you retain business that, does the

custoner remain a significant customer of Dean's today?

A.  The custoner is, yes, they are still a significant
customer of Dean Foods today, and we still service the customner
today in the US, and additionally, we still service the
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customer today in California.

Q So when you lost the 111 stores, was there anything
about the stores you naintained that adds to your discussion
about your concl usi ons?

A. Yeah, | think that there was a boundary in terns of
di stance fromthe plant that acquired the store, which was,
like I said, that 241 mles. Stores below that, we did not
lose. So we still retained stores within our geographic area.
And so ny point being that if quality, service, or price, were
sone of the factors, there was only, there's only so far that a
dairy could reach with an advantaged cost on mlk to offset the
| ogi stics cost that allowed themto reach a boundary fromtheir
plant. Everything below that we retained. And so that would
argue that it wasn't quality or service that was the issue with
why we |ost the business. Right? It was another factor. And
what we're pointing to is the one that we have been
hi ghlighting, which is the raw m |k advantage. The raw m |k
advantage only can get you so far when you start to have to
burden your cost with logistics, right, and m|eage from your
producing plant. And that is ny, that's what | wanted to
clarify.

JUDGE CLI FTON:  Wen you say, M. WIlians, belowthat, are
you tal king about south of that?
MR WLLIAVS: Yes, so | think that my point being, is that

240 mles south, that's where the plant or the plant that
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pi cked up and acquired the business could do that in a way that
achi eved their own cost benefit and be able to obviously
deliver their own margins, whatever those may be. Anything
bel ow that is --

JUDGE CLI FTON:  Further.

MR. WLLIAVS: Further. You couldn't make it, it was
further. And that further distance could not support the
| ogi stics cost, which then, obviously, led to the fact we
believe that it was price that allowed themto get that chunk
of business, and service and quality was okay because we
retained a very large piece of business with the custoner
t oday.

MR. ENGLI SH: Thank you, your Honor, for hel ping, and
that's all | have.

JUDGE CLIFTON: Are there any follow up questions for
either M. Wlliams -- yes, M. Beshore.

RECROSS- EXAM NATI ON

BY MR BESHORE:

Q | have one burning detail question that probably will
never have anot her person available to answer it, and it's been
referenced in the record here somewhere | think.

| have always heard, this is for M. WIIlians, so
have al ways heard, we have heard di scussion that refrigerated
trucks delivering packaged fluid mlk products carry 40, 000

pounds of products, | nean, that's been the, that's just, |

6489

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

have heard it any nunber of tines. 8.6 tinmes 3,800 gallons is
32,000 or some pounds. Can you tell ne the difference between

t hose pay | oads?

MR WLLIAVS: | will have to defer to the fact -- |I'm not
again, | amthe P& owner, not the person -- |'mthe P&L
owner -- again, we cube out our trucks, Dean Foods, at 3,800

gallons per load. And so that is the nunber that we use, and |
referred that to ny logistics expert to give nme what he cubes
out today.
MR, BESHORE: (kay. Thank you.

JUDGE CLIFTON: | love his animation. Anything,

Ms. Hancock?
RECROSS- EXAM NATI ON

BY MS. HANCOCK

Q | wanted to follow up on the price advantage di scussion
that you just had. M. WIIlians, can you tell ne, when you are
bi ddi ng on a contract, how | ong are those bids good for? How
| ong are those customer contracts are you | ocking in?

MR WLLIAVS: It depends on the custoner.

Q So in the case of the national account, how long on the
account, or how long of a contract are you locking in in that
I nstance?

A. Again, it varies on the customer. It could be froma
year to three years.

Q Gkay. So for the national account that we were tal king
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about where you |l ost 111 stores, do you know what the term was
for those contracts?

A | do.

Q And what was that?

A, The original termwas anywhere froma two to a four
year bid. It varied depending on the region and that was
determ ned by the custoner.

Q Gkay. And with this customer, once they locked in this
bid, did -- did the plant have the ability to kind of
incremental ly increase the price on their own?

A, Are you referring to the plant that retained the
busi ness? There was, | would say they could nove the price
based off of the comodity input costs that were agreed upon in
the bid, and they noved, you know, based off of what was agreed
upon in terms of the agreed upon commodity noves that they were
wlling to accept on a nonthly basis or annual basis.

Q Gkay. So whoever it was, whether it was you that did
W n some bids in sone instances in California with this
national account, and then the producer-handl ers won sone bids
as well, whatever price they were locked in at, there were
novenments but it was set, right? There was a fornula that was
det erm ned on how those prices would nove; is that correct?

A, That is correct. And so what you are starting margin
or the dollars that you have to pay for your |ogistics costs,

and your overhead, and your SG&A, and your profit, those were
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established at the start of the bid. There was no opportunity
to enhance those nmargi ns once you bid, when you bid the price
at the original RFP

Q And are those contracts still continuing through today
that you bid on in 2012?

A, In sone instances yes and in sone instances no.

Q So sone of the accounts that you have, that you | ost
back in 2012, have you gotten any of those back?

A.  The account that | referred to, the national retailer
that | testified on?

Q Correct.

A. Yes. So we have retained business fromthe 2012 bid,
but we have also |ost additional business fromwhat we, what we
had at the start of the 2012 bid, and that was business that we
lost at the bid that just took place here in 2015.

Q Gkay. So the second instance that you said that you
| ost custoner to producer-handlers, it was for the sanme exact
account, national account?

A It was for the sane exact national account.

Q Ckay. So for the amounts that were |ocked in, that
neans since there was no novenment once it was |ocked in, you
couldn't adjust your margins at all, whatever price advantage
was used to lock in those prices was used up with | ocking in
those accounts then; is that right?

A. That is.
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Q Ckay. So and since it was |ocked and there was no way
to get out of those contracts because you couldn't kind of
I ncrease your margins, there was no way to use that price
advant age for any other contracts; is that right?

A, That would be correct.

Q Ckay. Thank you.

JUDGE CLIFTON: Are there any further questions for
M. WIliams or M. Blaufuss on this topic? There are none.
M. WIIliams, ny special thanks to you for staying over.
know you have a very busy agenda and | appreciate very nuch
your com ng back. Thank you.

And M. Blaufuss, as always, | appreciate the work that
you do in order to bring the data to us, and we wll see you
agai n.

MR. BLAUFUSS: That you will.

MR ENGISH Chip English. 1, too, thank you both. And
M. WIIlianms especially, | know that you have other things to
do, even as M. Blaufuss does, but he's here for awhile. So as
we excuse them your Honor, ny understanding is that we have,
believe two dairy farners.

And first | want to thank the dairy farmers who are
comng on for waiting |long enough to permt this testinony to
be finished, because they would have had the right to cone on,
as other dairy farmers, but in discussions with them they

allowed this to continue, so | want to publicly thank them for
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doing that so M. WIlliams will be back here.

MR. VLAHOS: Your Honor, | believe at this time we will be
having only one dairy farmer to testify at this point. W
would like to call for the opportunity to testify at this
proceeding, M. Rien Doornenbahl. M. Doornenbahl has prepared
some witten testinony, your Honor, so we would |ike to have
that distributed before we start.

JUDGE CLI FTON: Yes, please.

MR, VLAHOS: Your Honor, may that be marked next in order?
| think it is 142, if |I'mnot m staken.

JUDCGE CLI FTON: Ms. Frisius, do you believe the next nunber
s 1427

M5. FRISIUS: Yes, 142.

JUDGE CLIFTON: Al right. Thank you.

(Thereafter, Exhibit 142, was
mar ked for identification.)

MR. VLAHOS: Your Honor, M. Doornenbal prepared,
bel i eve, 35 copies. | hope that's enough.

JUDGE CLI FTON: Very good. And do you need to make anynore
or do we have sufficient? Thank you

M. Doornenbal, you have testified in this proceeding
already; is that correct?

MR. DOORNENBAL: That's correct.

JUDGE CLIFTON:  You remain sworn. Wuld you again state

and slowmy spell your nane?
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MR. DOORNENBAL: M nane is R en Doornenbal, that's spelled
RI-E-N, last nane, DO O R N E-NB-A-L.
JUDGE CLI FTON:  Thank you. And we have marked your
statement as Exhibit 142. M. VlIahos, you may proceed.
MR. VLAHOS: Thank you, your Honor.
DI RECT EXAM NATI ON
BY MR VLAHCS:

Q M. Doornenbal, you are a California dairy farmer?

A Yes, | am

Q And you have testified here before; is that correct?

A | did briefly.

Q Yes. You have cone today to nake a statenment byway of
testinmony in support of Proposal Number 1 of the California
Dairy Co-ops; is that correct?

A, That is correct.

Q Sone of your background is covered in your witten
testinmony. Let me just ask you a couple of questions. One
thing that isn't mentioned in your witten testinmony is whether
you are a hol der or owner of quota. Are you?

A, Yes, we are.

Q And what percentage of your total production is covered
by quot a?

A, Sonmewhere in the neighborhood of 40 to 45 percent.

Q And did you get that by issuance by the State or did

you purchase it?
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A | think nmy father was issued a few pounds, maybe 25
pounds of, in those days they called it fat, but the rest was
pur chased.

Q Gkay. Thank you. And through whom do you market your
mlk?

A W are nenbers of the CDI, as well as, or which would
be California Dairies, Incorporated, as well as DFA or
Dairy Farmers of Anerica.

Q Thank you. You may proceed with your witten testinony
nNow.

A Thank you.

The title of nmy testinmony is, Wy Now?

My nane is Rien Doornenbal. M wfe Lieske and | own
and operate a 1600 cow dairy farmnear the town of Escal on,
about 120 mles north of here.

Qur son Pete, with his wife Laura and children, operate
their own dairy farmnear Caldwell, Idaho. Qur son John, with
his wife Maryann and children, operate their own farm their
own dairy farmnear Mddleton, Idaho. CQur daughter Tieneke and
her famly |ive near Taconmm, Washington. Her husband Hans grew
up on his famly's dairy farm and currently sells John Deere
farm equi pnent. Qur son Luke, his wife Brittany and famly,
l'ive near us and farmalmonds. Brittany conmes froma
California dairy famly and has a Dairy Science degree from

Cal Poly.
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Even though our children are not directly involved in
t he Escal on operation, our businesses are connected to each
other in many ways and the welfare of our California operation
effects the next two generations just as nuch as it effects
Li eske and nysel f.

My wife and I, our four children, and each of their
spouses, support Proposal Nunber 1 for a Federal M|k Marketing
Order for California, and |I'm sure each one of our 13 grand
kids would lend their support as well.

This attenpts by the producer segnment of the dairy to
nmove towards a Federal MIk Marketing Order for California is
certainly a, certainly an historic event. The final outcone
wWll determne not only if our famly continues to mlk cows in
California, but will be a determning factor for nany others as
wel|.  Mich testinony has been given as to the that fact that
m |k production is down in California because many producers
have been forced out of business. Wthout some substanti al
i mproverment in the price relative to producers in other parts
of the country, not only will we continue to see producers
forced out, but we are starting to notice another trend.

In many di scussions with ny peers as | prepared for
this testinony, the common word | heard is "tired". "I'm]ust
getting tired of putting a trenendous anount of effort and
capital into nmy dairy business and getting very little or

nothing in return.”
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W thout Proposal Number 1 for a Federal MIk Marketing
Order for California, many of us have no confidence that
mlking cows in California will be a worthwhile endeavor in the
future. Wthout a proper Federal MIk Marketing O der for
California, you will see nmany nore producers who decide to take
their assets and do sonething el se.

So why is this the right tine for the California dairy
industry to nove to a Federal M|k Marketing Order? More
specifically, a Federal MIk Marketing Order for California as
proposed by the three co-ops, CDI, DFA, and LO., and supported
by all three industry trade groups, California Dairy Canpaign,
M Ik Producers Council, and Western United Dairynen? The short
answer to ny question can be found in a recent Wall Street
Journal article titled "Big M|k Goes Sour."

JUDGE CLI FTON: Go ahead and read that title again, please.
MR. DOORNENBAL: "Big MIk Market Goes Sour." | would |ike
to draw your attention to one paragraph in that article:
"California Dairy farmers have lost their conpetitive
advant age, " says Jerry Dryer, editor of the newsletter, Dairy
and Food Market Analyst, Inc. "There is clearly a resurgence
in the Upper Mdwest" and other traditional dairying areas.

| want to repeat because this is very inportant,

" CALI FORNI A DAl RY FARMERS HAVE LOST THEI R COVPETI TI VE
ADVANTACE. "

| also want to enphasize that we are NOT | ooking for a

6498

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

conpetitive advantage over any other producer areas, all we
want is to adopt a Federal M|k Marketing Order for California
so we can operate under the Federal M|k Marketing O der
mnimum prices, instead of the California State Order, or CSQO
m ni mum pri ces.

Sone of ny testimony will be about our own famly dairy
operation, how we went from120 cows in the early '70's to 1600
cows today. | will share that story because it is a typical
story of growth and expansion of the production side of the
dairy industry in California. Mre inportantly, | would |ike
to "paint a picture", if you wll, of the social and economc
conditions that existed during what | call the "gol den age" of
dairying in California, how those conditions have changed, and
hopefully bring nore clarity to the question, to the answer to
the nmore clarity to the answer to the question, "why now'? You
probably have heard a | ot of testinony, and will hear nore
about how t he drought, regulations, reduced forage sources, and
the conpetition for higher value crops have affected the
California producers. \Wile | agree with that, all these --

JUDCGE CLIFTON: Now, let me just make sure that that |ast
phrase is clear. Have affected?

MR. DOORNENBAL: The California dairy producers.

JUDGE CLIFTON: Ckay. Thanks.

MR. DOORNENBAL: \Wile | agree with that, and all these

factors have affected our operation, ny testimony wll take a
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slightly different direction. M father was born in Holland,
the second son of a small farmer. Tradition determ ned that ny
father's ol der brother would take over the famly dairy farm
My father's dreamfromthe tine that he was a, fromthe tinme he
was a very young boy is -- I'm-- excuse nme for -- |'l| start
over. M father's dreamfromthe time he was very young was to
eventually have his own dairy farm Even as a grade school
boy, dad knew intuitively that |eaving Holland was his destiny.

My parents met during the Gernman occupation of Holland
during World War Il. Very shortly after the war, on July 4,
1947, they stepped off a train in Ripon, California. MW
parents, Herman and O azina, were barely in their md-20's.
Li ke so many inmm grants, what they | acked in cash, was made up
by cour age.

My father worked as a mlker for a dairy farmer in the
R pon area, while ny nother cleaned house for others. A few
years later, with the noney they had saved and a small | oan
fromone of ny nother's uncles, they were able to purchase
30 cows and rent a small dairy farmnear R pon. A year and a
hal f | ater they purchased their first property near the
nei ghboring town of Escalon. W still dairy there. And that
first property is still affectionately called "the hone place".
Dad thought, "If only I can get this herd up to 60 cows."

Qur famly story is somewhat typical of literally

hundreds of Dutch and Portuguese inmgrant famlies that cane
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to California in the late "40's, '50's, and '60's. \Wile these
famlies were not the only social and cultural group that grew
dairy production in California, they were neverthel ess, a huge
contributing factor. It is these two groups of people that
make up a large part of my institutional nenory of the growth
of the California dairy industry.

I will attenpt to show how these famlies and others
hungry to succeed, were willing to work, take risks, and were
abl e to expand production because of the opportunities that
opened up to them

Li eske and | were married in 1974 and started a
partnership with ny parents in 1975. | have had "boots on the
ground” since just before mlk production in this state started
to take off. | have witnessed an experienced nmuch success on
the production side of the dairy business in California. Mre
recently, I have wi tnessed and experienced that our industry
has been brought down to its knees in humlity.

To understand some of the history, let's ook at mlKk
production for California versus Wsconsin, starting in 1945, a
70-year period. | chose Wsconsin nerely as a representative
state for Mdwest mlk production. (Please see Exhibit A)

BY MR VLAHOS
Q M. Doornenbal, stop for one nonent. \Wile you
nmentioned Exhibit A | would Iike to ask you just a couple of

questions about that so it is clear on the record. Could you
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tell us what Exhibit A denonstrates?

A. Exhibit A denonstrates the m |k production for
California for a 70-year period, as well as the m |k production
for a 70-year period for the state of Wsconsin. And then |
break it down into, nostly into ten-year periods, although the
first period is a 26-year period. But | show what happened in
ten-year periods to the mlk production increase in California
versus the mlk production increase or decrease in Wsconsin.

Q And fromwhere did you get the information from which
you nade these exhibits or these charts?

A. | received the information from Anni e AcMbody, who is
t he Econom st for Western United Dairymen, and | am a menber of
Western United Dairymen. And | mght add, |I'malso a nenber of
California Dairy Canpaign, and as well as M|k Producers
Counci | .

Q Thank you. You may resune your testinony.

JUDGE CLI FTON: Before we |eave Exhibit A can you tell ne,
when | see, for exanple, on the top line for 1945, and | see
California 5.7, what is that? 5.7 what?

MR. DOORNENBAL: Billion pounds of mlk. And the next part
of my testinony -- the next part of ny testinony will bring a
lot of clarity to to this exhibit.

BY MR VLAHCS:
Q Thank you, your Honor, for naking that clarification.

You may continue wth your prepared testinony.
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A. Thank you.
Q You were on page 3 at the beginning of the second
par agr aph.
A.  Thank you.
Let's break it down into production from 1945 through

1970, a 26-year period. California production was up 3.8

billion pounds, probably nostly due to dass 1 sales, as the
popul ati on expl oded post-World War 11. Wsconsin production
was up 3.5 billion pounds, statistically no difference.

| believe it would be instructive to know that by 1970,
Cass 1 usage in California was at about 75 percent, and that
per cent age had not changed dranatically, since regulated
pricing started in California in 1935, even before the Federal
M1k Marketing Order for the rest of the country cane into
exi stence.

From 1971 through 1980, California was up 4.1 billion
pounds, Wsconsin up 3.9 billion pounds. Still statistically
no difference.

JUDCGE CLI FTON:  And the Wsconsin nunber, just to be
preci se because you are carrying this out a couple of deci nal
pl aces, for Wsconsin what was it up?

MR. DOORNENBAL: 3.9 billion pounds.

JUDGE CLIFTON: Al right. It's not 3.98, it is just that
B stands for billion.

MR. VLAHOS: Your Honor, | noticed that nyself, and all of
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these figures the B looks a little bit like an 8, but it is
supposed to be a B

JUDGE CLI FTON: Ckay. Thank you.

MR. DOORNENBAL: (Okay. From 1971 through 1980, California
up 4.1 billion pounds; Wsconsin up 3.9 billion pounds. Still

statistically no difference.

For 35 years following World War |1, California mlk
production was up 7.9 billion pounds and Wsconsin, 7.4 billion
pounds. | think we would agree that California and Wsconsin

to be up and virtually the same anount in a 35-year period is
very, is a very interesting statistic, especially if we study
what happened the next 30 years.

From 1981 to 1990, California increased production by
7.3 billion pounds, and Wsconsin by 1.9 billion pounds.

From 1991 to 2000, California increased production by
11.3 billion pounds, and Wsconsin actually |ost production by
1 billion pounds.

From 2001 to 2010, the trend actually starts to change
slightly, California is up 8.2 billion pounds, a little |ess
than the previous decade, and Wsconsin is up 2.8 billion
pounds, ending that state's decline.

Let's | ook at the next four-year period of 2011 to
2014. Wsconsin and California increased production by roughly
the sane anount, although Wsconsin by a greater percentage.

How do we explain the 20-year period of 1981 to 2000,
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California production cane up by 18.6 billion pounds?

W sconsin didn't even increase by a billion pounds. In fact,
W sconsin's production during the second decade of that period
lost a billion pounds.

California production from 1981 to 2000 i ncreased by
18.6 billion pounds, an astoundi ng nunber if we consider that
this increase alone was nore than doubl e the yearly production
of 1970.

How did this happen? First of all, by the early 1970's
the California dairymen started to feel the effects of the
Gonsal ves M1k Pooling act. By the early '70's the rank and
file dairymen came to understand and feel the stability of the
M Ik Pooling Act -- cane to understand and feel the stability
that the M|k Pooling Act brought to the industry. Every
dai ryman knew where they stood as to their share of Cass 1
usage and becane confident that the new system was worKki ng.
There was to |onger the vulnerability brought on by the dass 1
bottlers that gave themthe power to grant and take away
contracts to produce mlk for that market.

Once the producers realized the pool quota that was
granted to themas a result of the Gonsalves M|k Pooling
Act -- I'mgoing to start over, sorry. Once the producers
realized the pool quota that was granted to themas a result of
the CGonsalves M1k Pooling Act was really theirs, and they no

| onger feared or were preoccupied with their relationship with
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the fluid bottlers, they had the peace of mind to focus on the
production of mlk. GCeorge Mertens testified on Septenber 22,
that the Gonsal ves M|k Pooling Act gave us back our dignity.

| should say quote, "gave us back our dignity" unquote. The
Pooling Act still does not fully explain why mlk production
took off inthe late '70's. Really, how did we increase from
| ess than 10 billion pounds in 1970, to greater than 40 billion
pounds in 2010? | believe the driving factor was not with
cheap land, cheap feed, irrigation, or cheap water. In fact,
the key factor needed to produce forage is water and it has

al ways cone at some cost in California.

Water for growing crops has, and continues to be, free
for the Mdwest dairymen, because no entity, persons,
bureaucrat, or government, can control the rain that falls out
of the sky. We will come to realize this this distinction nore
in the future, because there is no doubt that the water we need
in California to grow the roughages for our cows, will come
under increased governnment and bureaucratic control

So what happened? What is the rest of the story? It
is very sinply one thing; the California dairymen were way
ahead of the rest of the country in developing the skill, the
expertise, and physical facilities, to handle |arge nunbers of
dairy cows. Quite sinmply, our advantage was that our overhead
cost on a per unit of production was far |ower than the nore

traditional dairy producing areas such as the Upper M dwest.
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Thi s expertise was devel oped not because we were nore
intelligent or forward thinking than our peers in the M dwest,
we di scovered the "California advantage" unintentionally and
accidental | y.

Let's take a | ook at what the nodel of m |k production
| ooked like prior to Wrld War Il across nuch of the United
States. Mst of the m |k was produced on farnms, not even
called dairy farnms, because m |k was only one of the
commodi ties produced. Mst of these farns contained other farm
animal s, such as chickens and hogs. Virtually all the feed for
the aninmals was grown on the farm Oten only creamwas sold
for cash and the skimmlk fed to the hogs. Most of these
farns were snmall famly operations. The nunber of cows m |l ked
was pretty much dependent on how nany fam |y menbers were
wlling to participate in the mlking. Renenber, it was done
by hand.

After World War 11, many of the farns across the United
States started to concentrate on fewer comodities and many
chose to no longer mlk cows, and others chose to specialize in
producing mlk. However, the basic nodel for producing mlk
di d not change for many years. Mst dairy farnms all across the
M dwest renained relatively small operations producing the bul k
of their own feed. Cows were housed, milked, and fed in the
qui ntessential red or white, all-Anerican big barn during nost

of the year. These dairy farns were very | abor-intensive and
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the facilities were very expensive to build.

In California, our first experience with |arger herds
started in Southern California wth the increased demand for
fluid mlk as the population grewrapidly. Dairy farns in that
part of the state have had a | ong history of being | arger than
ot her parts of the country, going all the way back to the
1920's. These dairies, as they became known, as opposed to
dairy farnms, were sone of the first to specialize in the |large
scal e production of mlk

Post-World War 11, nost dairies in the Southern part of
California were sized --

JUDGE CLIFTON: Is that post-Wrld War |17
MR. DOORNENBAL: |'msorry. Thank you.

Prior to Wrld War 11, nost dairies in the southern
part of the state were sized in multiples of 30 cows because 30
cows was the accepted nunber of cows one enpl oyee coul d
hand-m |k, two tines per day. An exanple of a typical dairy
whi ch served the LA nmarket would mlk 60 cows, be owned by one
i ndi vi dual enploying two nen known as mlkers. Cows were
housed in fed in open lots called corrals, and mlked in
bui | dings that were built for the single purpose of mlKking

even though they were called barns. To this day, the nodern

mlking parlor in California is still referred to as "the mlk
barn".
After World War I, with the invention of the mlKking
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machi ne, the typical dairy doubled in size and doubl ed again
with the inplenentation of the pipeline mlking system Many
of these dairies were financed by the fluid m |k processors
because of the challenge to neet the demand of the popul ation
expl osion. As housing replaced dairies in the traditiona
dairy areas near the coast, many dairies noved inland to the
other side of LA, to the Chino Valley area. These noves
allowed the dairymen to build even |arger and nore nodern
dairies, all the while increasing the ability to manage -- al
the while, increasing their ability to nanage |arger herds of
cows efficiently. By the early '70's, very little farm and
remained in Southern California, making it necessary to inport
roughages fromthe Inperial Valley, as well as the Centra
Val | ey.

This conbination of events led to a very specialized
dairy production nmodel in Southern California. It was a place
where many Dutch, Portuguese, and Basque imm grants got their
start working as cow mlkers. Many |earned the business side
of dairying fromtheir enployers. Mny of which either
willingly -- many of which either willingly or unknow ngly
nmentored these young inmgrants. Hundreds of young famlies
saved noney and started snall dairies in the Central Valley,
Washington State, and Idaho. At the sanme tine, nany sons of
the Southern California dairymen started in the Central Valley,

and ot her states including New Mexi co and Texas. Most of these
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famlies that left Southern California to start dairies in
ot her places, took with themthe basic know how to nmanage

| arger herds. And even though they may have started snall,
many expanded a aggressively and rapidly.

Even though the dairy expansion in the Central Valley
started in the '70's, it really took off in the '80's. The
weat her allowed us to still house cows in open lots, and the
m | king took place in ever increasing |abor efficient mlking
parlors, often operated up to 24 hours per day. These type of
facilities were nmuch nore economcal to build on a per cow
basi s conpared to what was common in the Mdwest at the tine.
The regul atory and permtting process to be able to construct
new or expanding facilities was easy, sinple, and inexpensive.
The requirenents to nmeet building and environmental codes were
reasonabl e and af f ordabl e.

Roughage in the Central Valley was cheaper than in
Sout hern California because it was either grown by the dairynen
or purchased nearby, elimnating expensive transportation
costs. Feeding of silage became an al nost universal practice
inthe Central Valley. Corn and forage crop silages are very
econom cal feeds and fit extrenmely well into the dairy cow
diet. (Due to the fact that silages, by their very nature,
have a low dry matter content, noving them|long di stances does
not make econom c sense.)

When | was growing up and during ny, our earlier years
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of business, the main grain we fed was barl ey, shipped to
California fromthe Northwest by rail, usually by a few
carloads at a tinme, to the feed mlls. These feed mlls
steanrolled the barley to nake it digestible for the cows. In
the 1980's, we started feeding sone rolled corn, usually
bl ended with sone barley. As time went on, econom cs
determned that we would totally elimnate barley. Feed mlls
started expanded their storage and rolling capacity, and
started receiving corn fromthe Mdwest shipped to California
on dedicated trains a mle long, hauling 110 cars each, that's
11,000 tons per trip. Keep in mnd that during nuch this time
fuel prices were |lower and the cost to transport the grain to
the Valley was cheap. At the same tinme, the raw product cost
of corn was very inexpensive. |t was, by and largely produced
by farmers subsidized by the U S. government to do so. Over
time, we figured out that we could make mlk cheaper in the
Central Valley than anywhere else in the country. The
California dairymen had di scovered the "California advantage".
Before we go on, we need to | ook back to the dairy
provisions of the 1977 FarmBill and how that inpacted mlk
production in California relative to the rest of the country.
| personally believe that the inpacts of that m sguided policy,
t hough wel cone at the tine, ended up being a thorn in our side,
and we still feel some of the pain today. The 1977 Farm Bil

set the support price of mlk at 80 percent of parity, with
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sem -annual adjustments. The support price went from$8.26 in
1977, to its peak of $13.26 in 1981.

The high mlk prices we received as a result of these
unwarrant ed hi gh support prices were a huge windfall for
dairymen all across the country. | renenber thinking after one
of those, after one of -- should be of -- the announcenents
that the support price had gone up again, thinking this can't
end well.

During that tine, ny father and I were com ng back from
our accountant in Mdydesto. And as we approached the Mercedes
deal ership |I half seriously suggested we both go in and buy a
new car. Dad said, "maybe we should do that, but let's sleep
onit for anight." The Mercedes was forgotten, but we were
soon pouring cement for nore corrals and going to the cow
deal er buying heifers that were soon to freshen and nake m | k.
W did the sane thing as nost other dairynen in the state did,
we increased production.

One particularly astute California dairyman that |
know, responded to the 1977 FarmBill by selling his pool quota
and using the proceeds to expand from 1,000 cows to 3,000 cows
in a very short anmount of tine.

So let's ook at the m |k production increase conparing

California to Wsconsin for a 10-year period follow ng the

passage of the 1977 FarmBill. California went up 12 billion
pounds, went from 12 billion pounds to 18 billion pounds, a 50
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percent increase, while Wsconsin went from21 billion pounds
to 24 billion pounds, an 18 percent increase. Wy the
difference? W both had windfall profits. The reason was
sinmple, our nodel of dairying in California at that tinme was
relatively inexpensive and very easy to expand, while the

W sconsin nodel was not. Once again, "the California

advant age".

California dairying grewin spite of |ower than average
mlk prices. The only way we could conpete was to continue to
reduce costs, which were nostly done through the econom es of
scale. To put it another way, the technol ogy needed to be
efficient was expensive, and it required |larger and | arger
dairies to be able to spread out the per unit cost.

| have heard that sone USDA representatives here would
like to hear testinmony fromsone producers with |less than
$750, 000 gross income. That would be a dairy of about 175
cows, and they virtually don't exist anynore. The California
advantage did not work well for the snallest dairies.

Many of the dairymen that built larger -- many were the
dairymen that built larger than original planned facilities.

As they enbarked on the planning process, they often decided to
build the |argest dairy possible with the access to financing

often times being the limting factor. They discovered that to
a degree, the larger they built, the lower it cost on a per cow

basis. |If one were to run the nunbers, it is no wonder that so
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many 3,000 cow and | arger dairies have been built.

Fromthe tinme that Lieske and | went into business in

1975, until 2009, | don't believe we ever had a time that we
felt our dairy was at risk financially. In fact, during that
whol e period, | remenber very few dairynen that were forced out

of business by their banks. The nost successful were the ones
W th a reasonabl e anount of managenent ability and willing to
| everage thenselves financially in order to continue to grow.
The smaller dairies such as ours of 120 cows in 1975, either
grew or went out of business. Those snaller dairies that went
out before 2009, generally did not go bankrupt. Mstly, they
voluntarily went out and used their assets in other ways.

So what was the cunul ative effect?

1. The learned ability to nanage | arge herds.

2. QOpportunity to build cost-effective facilities.
Reasonably priced roughage and cheap grain.

Wndfall profits as a result of the 1977 FarmBill.

o &~

A large group of inmmgrant famlies and second
generation dairymen with a passion for the diary business.

This led to the explosion of mlk production in
California, which then led to the need to build nore processing
capacity. The opportunities to grow, sell mlk, and still nake
a profit, led to a culture in the dairy industry to incentivize
the processors to build plants. It is a well-accepted fact in

the industry that high nmake all owance, that the high nake
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al lowances in California were used to incentivize for growh in
the cheese industry. In ny opinion, the FOB adjuster was part
of that scenario. This was not an organi zed novenent, but nore
of an evolution. Neither was it a perfect nmarriage, but it did
i nvol ve the producers, the co-ops, the processors, and the
California Department of Food and Agriculture at different
times and in different ways. | wll even add to the list, the
California M1k Advisory Board in which | served on the state
level. The California M|k Advisory Board started to pronote
cheese heavily in the 1980's, because after all, "we are
becom ng maj or cheese producing state.” As producers, we're
not al ways -- as producers, we were not always happy wth those
arrangenents, but utilized the "California advantage" we had to
put up with the California discount.

Let's take a tour of what the nodern dairy |ooks |ike,
as conpared to 35 years ago. The main thing -- the main thing
we would notice is in the area of housing. As in nost areas of
life, we keep evolving. Very few of the open lots are left.
Today, nost dairy cows in California are housed in huge stee
barns called free-stall barns, protecting themfromthe sun and
providing a clean, dry, confortable place year-round in which
to eat and lay dowmn. Inside you wll find a soaking systemon
timers to periodically wet the cows, and huge fans to nove air
across the cows to evaporate the water to aid in cooling on any

hot day. This type of housing is not a luxury, it is an
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econom ¢ necessity to take care of our cows the best way we
know how, to allow themto produce all the mlk they are able
to within their genetic potential.

Let's not forget that the regulatory climte has
changed drastically. M description of the process (on page 5,
second paragraph down) is not even recogni zable today. | would
chal | enge anyone here to tell us of any new facilities built in
the state since 2009.

Next we get on a plane -- next let's get on a plane and
travel to Wsconsin, "Anerica's dairy land", and tour nodern
dairies in that state. As we travel about the countryside, we
woul d start to see evidence of construction going on for new
and expanding facilities. The first thing you would notice is
t he absence of the quintessential red or white, all-American
big barn. Gone are the silos for storing silage for feed. W
woul d soon notice that the typical nodern California dairy and
the up-to-date Wsconsin dairy, don't |ook very different.

Both have mlking parlors for the single purpose of harvesting
mlk with the same technology on the inside. Both utilize
free-stall barns for housing, and both utilize silage piles on
| arge sl abs on cenent outside. Size-w se, many of the

W sconsin dairies would be simlar to California.

Let's go into the office as the California dairymen and
the Wsconsin dairymen converse. You will soon discover, as

opposed to a generation or two ago, that these people are from
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the sane world. They will talk about enpl oyee nanagement, cow
confort, and the use of custom operators to do nmuch of the farm
wor k and harvesting the resulting crops. After awhile you w ||
hear the words Dairy Conp 305. Dairy Conp 305 is a cow
managenment conputer program devel oped in California to help
manage |large herds. It is now used all over the world and is
certainly the nost preval ent dairy cow managenent software in
the United States. Soon these two dairymen will discuss the
use of caneras to verify mlking protocols, that mlking
protocols are being followed, and to hel p keep watch of the
maternity cows. They will discuss the use of nutrition
consultants to formul ate proper diets for the cows, and they
may conpare protocols or standard operating procedures for a
host of tasks on a nmodern dairy, regardless if that would be
California, Wsconsin, Texas, South Dakota, New York or |daho.

What has happened in the last 35 years in the dairy
industry in the United States, is the al nost conplete
honmogeni zati on of dairy nanagenent practices, technol ogy, and
facility design. California is no |longer the | ow cost
producer, but our current pricing systemconpletely ignores
that fact. At one tinme we were way ahead of the rest of the
country for efficiency, but now we are barely on par. Qur
"California advantage" has evapor at ed.

California passed Wsconsin in mlk production in 1993.

This was not taken lightly by not only the dairynen of that
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state, but by everyone fromthe Governor of the Wsconsin
Departnent of Agriculture Trade and Consumer Protection and al
the way down to many ordinary citizens. | attended a meeting
some 20 years ago, and one of the speakers was associated with
the Wsconsin dairy industry. This man was visibly upset that
we had overtaken them as the nunber one m |k producing state.
He predicted that some someday tinmes would get really bad, and
the Wsconsin dai rynen woul d once again regain their nunber one
spot. H's theory was that the frugality of the Wsconsin

dai ryman woul d save the day, and all of us in California would
go broke. The speaker was half right.

Today, the Wsconsin dairy business is thriving and the
California, and California is struggling, but he was dead wong
about how it woul d happen.

| would like to quote Dr. Danny Klinefelder, Professor
and Extension Specialist, Texas A&M University Departnent of
Agricul tural Econom cs:

"The only truly sustainable conpetitive advant age,
is the ability to |learn and adapt faster than your
conpetition. Therefore, the nmost successful

busi nesses are | earning organi zations. This

i nvol ves recogni zi ng that soneone, sonewhere, has
a better way of doing things, and everyone in the
busi ness needs to be driven to find it, learnit,

adapt it, and continually inprove onit."
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At some point in the |ast 20 years, the Mdwest dairy
producers have decided to | earn and adapt. They recogni ze that
sonmeone, somewhere, has a better way of doing things, and they
are driven to find it, to adapt it, and continually inprove on
it. Another way of stating this is the dairy producers in
Cal i fornia have been beat at our own gane by the dairy
producers in the rest of the country. California dairynen are
very good at |earning and adapting, but as long as we are in
the CSO, nmany of us question if the effort to do sois
wor t hwhi | e.

BY MR VLAHCS:

Q Excuse ne, M. Doornenbal, by CSO you neant the
California State O der?

A | do.

Q Thank you. You can proceed.

A.  Thank you. | sonetines feel that we, as producers,
have reached a Faustian Bargain with the rest of the
stakeholders in the California dairy industry. The German
| egend has it that Professor Faust traded his soul for
unlimted know edge. | feel like we producers at tines traded
alowmlk price for plant capacity in order to be able to
produce an unlimted anount of mlk even if the price is far
short of what producers in the rest of the country were getting
for mlk, for were getting for mlk to produce the sanme

product. (See second paragraph, previous page.) Like
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Prof essor Faust, once the bargain was set in place, and as
condi tions changed, we producers realized too |late that we had
become powerless to adjust the terms of the "bargain". In
fact, even as nore change has becone needed, we have felt the
tentacl es of the "bargain" dig deeper into our skin to the
poi nt of draw ng bl ood.

Now, sone of you might think that | am being
overdramatic with my description of our current situation
Let's unpack this a little bit, if you wll.

Are there any dairymen in the roon?

JUDCGE CLI FTON: Pl ease raise your hand if you consi der
yoursel f a dairyman.

MR. DOORNENBAL: \What does -- what does -- what does the,
what do the nunbers 2-0-0-9 nmean to either one of you?

JUDGE CLIFTON: Now, if they want to respond, | would |ike
themto come to the podium and speak into the m crophone so
that | can hear your responses. And | would invite you to do
that at this time. |If you have a response to his question
what do the nunbers 2-0-0-9 nmean o you?

MR. VANDEN HEWVEL: Ceoffrey Vanden Heuvel, dairyman,
Chino, California. 2009 was a disaster, that's what it neans
to me.

MR. DOORNENBAL: Thank you.

JUDGE CLI FTON:  Next ?

MR. SHEHADEY: 2009 was not only a disaster --
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JUDGE CLI FTON: Please identify yourself again
MR. SHEHADEY: Richard Shehadey, Producers Dairy and Bar 20
Dairy Farms, so I'lIl talk about the Bar 20 Dairy Farnms because

that's half nmy life.

Yeah, it was a disaster for the dairynen. It went on
for two and a half, three years, | nean, we just rocked al ong
down on the bottom And many dairymen were upside down, | know

we were during that period of time. W're tal king about a

t housand dollars plus a cow that you would | ose and you have to
feed them And in the dairy business you can't cut back. You
don't have sal esmen so you can't cut back on sal esnen. You
can't not feed the cows. And if you sell the cows, you have no
income. So it's a lose-lose situation for a dairynman.

You are really stuck in a hole. And when you don't
control the price, you don't control the feed, you can be
upsi de down and in disaster pretty quick.

MR. DOORNENBAL: M. Shehadey, you nentioned the dollar
anount of a thousand dollars a cow. For what period of tine
was that, that, does that represent a thousand dollars a cow
| 0ss?

MR. SHEHADEY: It was a good six to nine nonths.

MR. DOORNENBAL: Wuld you say -- I'mwondering if you
neant that was a year, what was |ost during a year.

MR. SHEHADEY: Yeah, it would carry on. It didn't go from

a thousand to zero, | nmean, it was a thousand, to eight
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hundred, nine hundred, or twelve hundred, depending on the
nonth, and the relationship between the price and the cost, but
it was totally upside down for the dairynmen. It was for us.

JUDGE CLIFTON: | need a little further explanation of
that, |oss of a thousand dollars per cow Do you nean that
your dairy operation went in the hole a thousand dollars for
every cow in your herd?

MR. SHEHADEY: Yes, that's correct. And we mlk 7500 cows,
so sinple math we could figure that out.

JUDGE CLI FTON: Thank you. Was there anyone el se who put
his hand up as a dai ryman who woul d respond? You may proceed.
BY MR VLAHCS

Q Thank you, M. Vanden Heuvel and M. Shehadey, and now
you indeed nmy proceed, as the Judge said.

A. | could ask that of any dairyman, feed supplier, dairy
supply vendor, or dairy equi pment deal er anywhere in the United
States and | would get exactly the sane answer.

The nenory of calling the bank every nonth to draw a
hundred thousand dollars or nore on our lines of credit just to
pay the nmonthly bills, will be etched in ny nenory forever.

The low dairy commodity prices of 2009 affected every dairynman
inthe United States in virtually the sane way. The industry
as a whol e throughout the United States took | osses running

into a negative of three or four dollars per hundred pounds of

ml k. Losses of one thousand dollars per cow were not unconmon

6522

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

t hroughout the industry all across the United States.
According to our CPA-prepared accrual - based
financial's, Lieske and I, that's ny wife and I, |ost
$1, 324, 127 producing mlk in California during 2009. | believe
that negative nunber is somewhat in the range of normal for a
dairy of our size. Unbeknownst to the California dairynmen, the
worst was still yet to cone.
Pl ease allow ne to descri be what these words

"California discount” mean. It is sinply the spread or
di fference between CSO C ass 4b and the Federal M|k Marketing
Order Class I11 price.

Q Could you read that again? | think you left out a
word. Start again, "please allow ne"

A If the California discount is sinply the spread or
di fference between the California State Order O ass 4b price
and the Federal M Ik Marketing Order Cass Il price.

Q Proceed.

A. Nothing nore, nothing |ess.

Since the CSO Class 4b price is always |ess than the

FMMO Class Il price (please see Exhibit B) to refer to that
difference as the "California discount” is appropriate. For
the purposes of this testinony is nuch nore clear and concise
to address the disparity as the California discount as opposed
to continually referring to the long list of acronyms and

cal cul ati ons the phrase repl aces.
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As dairy commodity prices started to recover in 2010,
let's exam ne what happened to the California discount.
(Pl ease see Exhibit B). | think there are two nunbers that are
glaring. They are the California discount and the inpact that
has had, that has had on producer income since 2010. Let's use
our dairy again as a good exanpl e of how these nunmbers affect
dairy famlies throughout the state.
From January 2010 through July 2015, our dairy produced
2,543,273 hundredwei ghts of mlKk.
Q Could you read that nunber again, please?
A. 2,500,000 --
Q 543?
A. 543,273 hundredwei ghts of mlk -- thank you.

The inmpact of the California discount was 79 cents for
that five year and seven nonth period. The inpact of the
California discount of 79 cents for that five year and seven
mont h period was $2,009,185 for our dairy.

I'mgoing to use Cornell Kasbergen's coments on
Page 961 of these hearing transcripts: "In an industry where
we nmust conpete for animals and feed with dairies around the
country, this discount puts us at a huge disadvantage. In
fact, it puts the entire California dairy industry at risk and
is why we are here today."

The California discount of $2,009, 185 coul d have gone a

| ong way to backfill the 2009 disaster and al so give us sone
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badl y needed working capital.

Let's | ook at the nunbers another way and the scenario
gets even uglier. The California discount inpacted the
California dairynen on an average of 23 cents per hundredwei ght
for the period of 2005 through 2009, a five-year period. For
the period of 2010 through July of 2015, a five year and seven
nonth period, the inpact of the California discount was 79
cents per hundredwei ght. The amount of the increase of the
i mpact of the California discount for the later tine period was
56 cents. The increase alone was twice as much as the previous
five-year period inmpact of 23 cents.

If we use the 56 cents and multiply that by the
2,543, 273 hundr edwei ghts which we produced, we arrive at an
amount of $1,424,232. This is shocking. The increase of the
California discount that occurred from 2010 through 2015 woul d
have nore than backfilled our [oss of $1,324,127 that we
experienced in 2009, the worst year in dairying for the
country's dairynmen since the Geat Depression. W have |ost

the California advantage, but the California discount

conti nues.
W dairy --
JUDGE CLIFTON: | want to interrupt because | want you to

go back to the paragraph just before that, and | want you to
read a sentence again, because you tal ked about a period from

2010 to 2015, and you really neant through July of 2015.
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MR. DOORNENBAL: That is correct.

JUDGE CLIFTON: So just read that sentence again that
starts "the increase of the California discount".

MR. DOORNENBAL: Thank you. The increase of the California
di scount that occurred from 2010 through July -- I'msorry, let
me start over again.

The increase of the California discount that occurred
from 2010 through July of 2015 woul d have nore than backfilled
our loss of $1,324,127 that we experienced in 2009, the worst
year in dairying for the country's dairymen since the G eat
Depr essi on.

W have lost the California advantage, but the
California discount continues. W dairymen of this state have
| earned nmuch about our California State Order (CSO in recent
years, and |'mgoing to quote one of ny dairynen friends who
started before pooling: "Wo would have thought that we would
be working towards a Federal M Ik Marketing Order? It used to
be if we had a problem we could call a hearing in Sacranento
and fix it." Not that we dairymen were always a hundred
percent happy with the outcone, but we seened to al ways reach
sone reasonabl e conprom se. That is no |onger the case.

(Pl ease read Rob Vandenheuvel's testinmony given on COctober 5.)

We have | earned sone new terms during this hearing.
First, the "California discount", then the "California

advant age", which no |onger exists, nowwe wll |earn one nore
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termcalled, the "California flaw'. Please don't think I'm
joking or trying to be cute.

The California flawis the flaw that we producers have
di scovered with our CSO pricing system W have found that
ultimately the class prices and the formulas that determ ne
those prices, are the final decision of one person. That
person is the Secretary of the California Departnment of Food
and Agriculture, and I"'mnot referring to any one person, only
the position. The Secretary has the power to set class prices
where he or she wishes to set them regardl ess of what any of
the other stakeholders in the industry have to say about that.
Only the Governor could change it. This is not an entirely
conforting reality for the processors, either.

We have di scussed nuch about the "California discount”,
what if some day the Secretary woke up, had an epi phany, and
decided to help the dairy producers out and call a hearing and
in spite of whatever the hearing panel m ght recommend, cone
out with a change to the fornula for the CSO C ass 4b that
would result in a price in excess to the Federal M|k Mrketing
Order Cass I11? There is nothing that the California -- there
is nothing in the California Food and Agriculture Code that
woul d prevent this from happening. W would call that the
"California premuni.

So inreality, we have a system whereby both the

processors and the producers are vul nerable to the w shes and

6527

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

whi ms of the Secretary of the California Departnent of Food and
Agricul ture.

This is not a system-- this is a systemthat not only
frustrates us producers, but makes our bankers very |eery of
any funding for our dairies. No one in the industry can
predict prices. Now we have | earned that we cannot even
predict the relationship of the CSO class prices to the Federa
M Ik Marketing Order class prices. The problemadds nore risk
to the ones that we as producers -- should be already --
al ready have to manage. Qur bankers know it and don't like it.
Qur banker told me this about our dairy loans, that's four our
our dairy.

Qur bankers know it and don't like it. CQur banker told
nme this about our dairy |oans, "Unofficially, you are on a
five-year plan. If you can't pay for it in five years, forget
it." In the next breath he's ready to loan us all we mght ask
for to develop an orchard and they don't even produce until
year three. Like so many dairy famlies, we are waiting to see
what the outconme of the Federal MIk Marketing O der process
will be.

| will share with you a little of our famly plan for
the Escalon dairy. |If we get a Federal MIk Marketing O der
pl an that works for California dairymen, |'msure our banker
wll take us off the five-year plan. Lord willing, we wll

then start to upgrade our older facilities and recommt
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ourselves to dairying in California.

Absent of that, we will develop a plan to gracefully
exit the California dairy business. Fortunately a few years
ago we started diversifying, and have many options as to howto
direct our nodest assets. W do not even nmeet -- it does not
even nean we woul d sell the cows. Loading themup on trucks
and noving themto another state is a pretty sinple process.

It would not be our first choice to no longer mlk cows in
California. A though our facilities are older, they could
certainly continue to be viable with sone renodeling. W have
an excel l ent group of enployees, we have a good herd of cows,
and | have been recently, | have been really excited recently
as we start to see the results of Genom c testing.

W have good | and, and a good water area, and enough
acres to grow our own silage. W are a business that is
wlling to learn and adapt.

My parents "junped across the pond" when things didn't
| ook prom sing for their goals and dreams. They cane to |ove
this country, just like Lieske, nyself, and our children do.
W believe in this country and the opportunities that exist,
now, and in the future, despite the talk of some naysayers. |If
dairying is something we no | onger do in Escalon, |'msure
ot her opportunities exist, and | believe we won't even have to
"junmp across the pond" to find them

MR, HILL: Your Honor, this is Brian HII. At this point,
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it's about 3:30, and we have been going for about an hour and
45 mnutes, and she as a very tough job. Can we get a break at
thi s nonent?

JUDGE CLIFTON: | think so for two reasons. One is, this
is extrenmely intense, very valuable information, and delivered
wWth great inpact. And | think we all need a little break
before we ask you questions. So let's call this break, it wll
be about, oh, why don't we take about 18 m nutes. Please be
back and ready to go at 3:45. Thank you.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 3:46.

M. Doornenbal, | would invite you back to the w tness
stand, please. Before | invite additional questions, | want to
coordinate with Ms. Frisius to nake a couple of insertions that
the witness made as he read through Exhibit 142. It is very
smal |, and anyone reading it woul d probably know where to do
t hese changes in your own head, but | would Iike to just do
them for the record copy.

So M. Doornenbal, if you will ook with me to make
sure I'mdoing the right thing. On page 2, in the mddle,
there's a paragraph that begins "ny father was born in Hol | and"
and on the second |line of that paragraph, the sentence that
begins "nmy father's dreant and the way you read that,

M. Doornenbal, was, "ny father's dreamfromthe tine he was

very young" which neans | would strike the "a", is that what
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you want us to do?

MR, DOORNENBAL:  Yes.

JUDGE CLIFTON: Al right. Then on page 3, | don't, even
though you read it alittle different fromthe way it's witten
in the second paragraph, | don't think we need to change
anyt hi ng there.

The very last line you read, "in fact, the key factor”
and here is the last line "needed to produce forage is water

and has al ways conme at sone cost." So we would strike the word

to" and insert the word "at". Wuld that be satisfactory,
M. Doornenbal ?

MR. DOORNENBAL: Yes, I'mreading it.

MR. VLAHOS: She is asking, M. Doornenbal, if that's okay
W th you.

MR. DOORNENBAL: I'mreading it nyself. [I'msorry, |I'mnot
foll ow ng exactly where you nean.

JUDGE CLI FTON: Would you read for ne, M. Doornenbal, the
sentence in the |last paragraph, it's a partial paragraph on

page 3, that starts "in fact".

MR. DOORNENBAL: In fact, the key factor needed to produce

forge is water and has al ways cone" there, | see it. It says
"to" but it should be "at", "has always come at sone cost in
California."

JUDCGE CLI FTON: Good. Thank you. And then | would |ike us

to go to page 5, again at the bottomof the page, the last ful
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par agraph. The second sentence, if you would read that for us,
M. Doornenbal, the way you want it. "I renmenber thinking".

MR. DOORNENBAL: | renenber thinking after one of the
announcenents that the support price had gone up again, "this
can't end wel|".

JUDCGE CLI FTON: Good. So we would strike the word "to" and
insert the word "of" before the words "the announcenents".

MR, DOORNENBAL: Correct.

JUDGE CLIFTON: And then on page 6. | would like you to
go, M. Doornenbal, to the third full paragraph, so that
par agraph begins with "California dairying" and the third
sentence you start it "to put it another way" and in order to
acconplish that we would strike "on the other” and just wite
in "another". "To put it another way, the technol ogy needed to
be efficient is expensive."

MR. DOORNENBAL: That's -- yes, that would be the correct
way.

JUDCGE CLIFTON: kay. So we'll strike "on the other" and
insert "another". Then, down two paragraphs fromthat, the
paragraph starts with, "many were the dairynen that built
| arger than originally planned facilities" and when we go to
the very last sentence of that paragraph, how would you read
that, M. Doornenbal ?

MR. DOORNENBAL: Okay. |If one were to run the nunbers, it

I's no wonder that so many 3,000 cow and | arger dairies have
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been built.

JUDGE CLIFTON: Al right. W'Il insert the word "been"
And then this is very snall, but what | suggest is in the very
| ast paragraph, which is a partial paragraph, three places
there you read the word "led" and I'mjust going to suggest
that that be spelled "-L-E-D-" rather than "L-E-A-D' so we'll
just strike the "A" in that word three times. "So this led to
the explosion of mlk production in California, which then |ed
to the need to build nore processing capacity.” And in the
next sentence, "the opportunities to grow, sell mlk cheap, and
still make a profit, led".

MR. DOORNENBAL: | would agree with that.

MR. VLAHOS: Your Honor, if | may, unless ny hearing was
bad, | think he, when he read it, he may have left out the word
"cheap"”, but now that you have gone through it again, | think
that's taken care of.

JUDGE CLI FTON: Onh, okay. So would you read that sentence
again, M. Doornenbal, the second sentence in that part
paragraph. Wuld you read "the opportunities to grow' fromthe
begi nni ng?

MR. DOORNENBAL: The opportunities to grow, sell mlk
cheap, and still make a profit, led to a culture in the dairy
industry to incentivize the processors to build plants.

JUDGE CLI FTON: Very good. And then that paragraph

continues onto page 7, and in that paragraph, the next to the
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| ast sentence, you left out the word "late" when you read it.
So | would Iike you to read it again to include everything you
have witten there. It begins "the California M|k Advisory
Board. "

MR. DOORNENBAL: I'msorry, we're going to have, we're
going to have to start over with you telling me where we are
at. Are we on page 7?

JUDGE CLIFTON: W are on page 7, the fourth |ine down.

MR. DOORNENBAL: Ckay. The California M|k Advisory Board,
is that where you would like ne to read?

JUDGE CLI FTON: Yes, and the sentence is fine as witten,
but because you didn't read it exactly as witten, | would |ike
you to read it again.

MR. DOORNENBAL: The California M1k Advisory Board started
to pronote cheese heavily in the late '80's because, after all,
we are becom ng a major cheese producing state.

That | ast statenent is actually in quotations. So
maybe | should read it this way: The California MIk Advisory
Board started to pronote cheese heavily in the '80's because
"after all, we are becomng a major cheese producing state."

JUDGE CLI FTON:  And do you prefer the phrase late 1980's or
just 1980's?

MR. DOORNENBAL: The late '80's.

JUDCGE CLIFTON. The late "80's. (Ckay. Good. Now, down

further on that page we're going to go to the third paragraph
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fromthe bottom so let's go into the office, and then I woul d

insert the word "to", just after "office". Do you see where |
an? That's how you read it. "Let's go into the office to
listen.”

MR. DOORNENBAL: Yes, that would work well. Thank you.

JUDGE CLIFTON: Al right. So we insert the word "to"
there. And then that sanme paragraph you inserted a word after
the word "verify". So | would like you to read the sentence
that begins three lines up fromthe |ast of that paragraph
starts "soon these two dairynmen will discuss.”

MR. DOORNENBAL: |I'mnot finding it so quickly. Are we on
the third fromthe bottom paragraph still?

JUDGE CLIFTON: Yes. Third line up fromthe bottom of that
par agr aph.

MR. DOORNENBAL: Soon these two dairynmen will discuss the
use of caneras to verify mlking protocols that, it should be
that, there should be a that in there. That m|lking protocols
are being followed and to hel p keep watch of maternity cows.

JUDCGE CLIFTON. Al right. So we'll insert the word "that"
in between "verify" and "mlking". Al right.

Now, the next page, on the third paragraph down, that
paragraph starts "at some point in the last 20 years."

MR. DOORNENBAL: | see it.

JUDCGE CLIFTON: And | would like you to read the second

sentence of that paragraph.
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MR. DOORNENBAL: They recogni ze that sonmeone, sonewhere has
a better way of doing things, they are driven to find it, adapt
it, and continually inprove on it.

JUDGE CLI FTON: Ckay. Al right. So we just want that
word "find", "they are driven find it." Do you see where we
are, Ms. Frisius?

M5. FRISIUS: No, which page?

MR. DOORNENBAL: Yes, that should be a "D' instead of an
"E".

JUDCGE CLI FTON: Ckay. W are on page 8 and we're on the
third paragraph fromthe top, the second line. "They are
driven to find it" F-1-ND Ckay. Good. Now, |I'mturning
the page, I'mturning the page, now |I'mon page 10. And you
inserted a word when you read it and | would like for us to do
it INyour testinony. W're in the fourth paragraph on
Page 10, which starts, "this problem adds one nore risk to the
ones we as producers” and you inserted the word "al ready have
to nanage. "

MR. DOORNENBAL: That would be correct.

JUDGE CLIFTON. Al right. Do you see where that is,

Ms. Frisius?

M5. FRISIUS: Yes.

JUDCGE CLIFTON. kay. Al right. So | think that, then
captures the neaning that you read us. And M. WV ahos, | would

now ask you to ask any additional questions you have of
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M. Doornenbal .

MR. VLAHOS: M. Doornenbal, you have conpl eted your
testinmony; is that correct?

MR. DOORNENBAL: Yes, | have.

MR, VLAHOS: Wth that, your Honor, | would nove for the
admi ssion into evidence of Exhibit nunber 142.

JUDGE CLIFTON: Is there anyone who wi shes to question
M . Doornenbal before determ ning whether you object? No one.
Are there any objections to the adm ssion into evidence of
Exhibit 142? There are none. Exhibit 142 is admtted into
evi dence.

MR. VLAHOS: Thank you, your Honor. Now M. Doornenbal is
avai l able for further exam nation.

(Thereafter, Exhibit 142, was
received into evidence.)

JUDGE CLI FTON: Thank you, M. Beshore.
BY MR BESHORE:

Q Marvin Beshore.

Thank you so much for your testinony, M. Doornenbal.

I think three quick questions. On page 9 you tal ked about, the
m ddl e of, just below the mddle of the page, you tal k about
the California discount and it is, and tal k about val ues per
hundr edwei ght for different periods and its inpact upon your
dairy. And | think you reference there Exhibit B to

Exhibit 142. Is that where you have shown the nunbers for the
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Cali fornia discount?

A Yes.

Q Gkay. And just to be clear, the nunbers that you were
quoting per hundredwei ght on page 9, are the bl ended anounts of
the, that hit your paycheck?

A. Correct.

Q Gkay. And they are not the actual anount per
hundr edwei ght that the 4b price is discounted, but it is your
mai | box price discount basically?

A Exactly.

Q Ckay.

A. It is the inpact recognizing that the percentage of the
mlk in 4b ranged, well, in tw of those periods was 44
percent, one period was 45 percent.

Q Right. Gkay. Thank you. Now, on page 10, you
reference as you're tal king about considering the future
options for your dairy, you say you have an excellent group of
enpl oyees. How many enpl oyees are just dedicated to the dairy
operation?

A, Just to the dairy would be 15.

Q 15. Okay. |Is that -- okay. 15 enployees, 1600 cows,
is that roughly, a typical ratio in California on a California
dairy?

A |1 think so. And | mght be, | mght be off, I mght be

off a couple, I would have to sit down and tally it up, but
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it's at |east 15.

Q Gkay. Very good. One other quick question. You talk
about, you know, you have an excellent herd, a good herd of
cows and the excitenment relating to the results of genomc
testing. And | don't think any of the dairynen who have
testified yet have explained, you know, described what genom c
testing is and how that's such a successful venture in your
business. If you could just explain that, or talk about it a
little.

A Well, 1'I'l start off with, | was afraid this mght come
up, and | was worried how | would answer it.

Q Wll, I didn"t mean to put you on the spot.

A 1'll start off with the process. So when we have a
calf that is born, we can take a little tiny piece out of its
ear, it would be a little piece of about an eighth of an inch
in dianmeter, you would just punch a little piece out of the
ear. That goes to the lab. And then the lab will do genomc
sequencing, and will give us a prediction, it is not a hundred
percent accurate, but it is sonewhere in the nei ghborhood of 70
percent accurate. It will give us a prediction as to how that
animal, howthe traits of that animal will conpare to the
average Holstein in the United States on those varying traits.
And it will use, often times it will use a nunerical way of
describing it, so if the animal is better, let's say in

fertility, then that would be expressed in a positive nunber.
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And if she is, if her genomc tests show that she is probably
less fertile than the average Hol stein cowin the United
States, it would show as a negative nunber

Q Gkay and you can use that information then in managing
your herd?

A Yes.

Q Gkay. Thank you. Thank you very nuch. That's all |
have.

JUDGE CLI FTON: That was very well explained. Who else has
questions for M. Doornenbal? M. English.

CROSS- EXAM NATI ON

BY MR ENGLI SH.

Q (Good afternoon, Chip English, good afternoon, sir

So on the bottom of page 4, | just want to explore a

little bit about your discussion as housing replaced dairies
and the dairy is nmoving. You said, "these noves allowed the
dairynmen to build even larger, nore nodern dairies.” Do you
nean by that that the dairies naturally sold very valuable rea
estate near the coast, and then were able to buy, using that
money that they got for the sale of their real estate, they
were able to invest it in larger operations in the Chino area
that at |east then was relatively | ess expensive | and?

A, So pl ease renenber that even though | feel | have a
good understandi ng of how m |k production in California grew, |

was only in the dairy area west of Los Angeles one tine in ny
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life. Those dairies there were not on the coast, but they were
in the nei ghborhood of Bellflower, Artesia, and | have no
know edge of the financial arrangenents that transpired so that
dairies left that area and noved to the Chino Vall ey.

Q \Well, what did you nean then about these noves allowed

the dairynmen to build even larger, nore nodern dairies?

A. Because if they, for, well, we'll just use ny dairy for
example. If | were to sell, let's say, to sonmeone that wanted
to plant alnonds, | would not build an identical dairy to what

| have, | would build a nodern dairy, and a nodern dairy, in
order to be viable, would be 3,000 cows instead of 1600 cows.
So it is quite possible that, well, in ny case, | know | would
borrow the noney to build larger. But it would be, in ny case,
it would be larger and it would be nore nodern. So I'm
assum ng they did the sane thing

Q Gkay. Thank you, sir, that's all | have.

JUDGE CLI FTON: W next has questions for M. Doornenbal ?

CROSS- EXAM NATI ON

BY M5. TAYLOR

Q Good afternoon. | want to thank you for comng here to
testify today. My nanme is Erin Taylor. I'mwth the USDA and
| was not here for your first statement, but thank you for
com ng back to give us your second statenent. Just a few
questions. You talk about the California advantage, and that's

why you attribute California mlk production being able to
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expand so nuch historically. And just so the record' s clear,
the California advantage you attribute to being able to have a
| ow per unit cost to produce mlk; is that right?

Only as it pertains to costs other than feed.

Ckay.

And | called that overhead cost.

Ckay. But it doesn't include feed cost?

No, it does not.

o > O > O »F

Ckay. And on page 6 of your testinmony, you tal k about
the lack of snmall dairies in California that woul d meet our
smal | business definition of $715,000 -- $750, 000, excuse me.
And you said that "the California advantage did not work well
for the smallest dairies.” Can you just elaborate a little bit
nmore on that statement on why it didn't work well?

A 1 think | tried to explain a little bit of that in the
next paragraph. |If you give me a nonent, |I'Il try to find it
and expand on it.

Q Sure.

A If we look at the paragraph above that, do you see
where it says "California dairying?"

Q  Uh- huh.

A, "California dairying grewin spite of |ower than
average mlk prices. The only way we could conpete was to
continue to reduce costs, which was nostly done through the

econom es of scale.”" And so that is why the smaller dairies

6542

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

were not, the California advantage did not work well for them
because they were not able to buy the technol ogy and the

equi pment necessary to be efficient, and because the cost, they
di dn't have enough units or enough cows to spread the cost

over.

Q Ckay. So if you didn't get big, you really couldn't
take advantage of the California advantage?

A. That's correct.

Q Is that another way to put that?

A. In ny opinion, that's correct.

Q And on the very bottom of the page you tal k about the
FOB adjuster. Could you explain for the record what that is in
the California price fornulas?

A. You know, I'Il have to -- I'll have to use the same
excuse that ny friend George Mertens used, that I'mnot a
pricing guru. But | knowthat it was -- it was a cost that
affected the dairymen, and | know that it was a cost or a
number or a factor that was often discussed in hearings, and of
course, the dairymen and the processors had different opinions
on whether or not there should be an FOB adjuster or -- or
whet her or not there shouldn't be. So I'm you know, | don't
know the details, too nuch nore detail, but | know that it was,
it seems to me that it was a factor, where at times dairynen
conpromi sed on that issue.

Q (Ckay. Page 9 you talk about, a little bit less than
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hal fway down the page, says "from January 2010 through July of
2015" you give how nmuch m |k your dairy produced and said "the
i npact of the California discount of 79 cents for that five to
seven-year period was 2 mllion plus dollars.”

A R ght.

Q So another way is, in your opinion, if Federal Order
prices had been as nationally accepted in the other ten Federa
Orders had been applicable in California, then that tine period
you woul d have received 2 mllion nore dollars for your mlKk
than you actual ly did.

A, That is correct.

Q Gkay. And ny final questionis, |I know you are sitting
here in support of the prices as proposed in Proposal 1, so can
you explain why you think those Federal, well, those prices as
proposed woul d be nore appropriate nmethod for paying California
producers over the California state prices, or, for exanple, or
al so as the prices as proposed in Proposal 27?

A | amnot famliar with what is proposed in
Proposal Number 2.

Q That's fair so we'll stick to what's in Proposal 1

A.  The nmain way to answer your question, | would say, is
that there is very little, if any, subjectivity given when it
cones to, when it involves very little subjectivity when it
cones to determ ning how the price is arrived or the formula

that determnes the price in the Federal MIk Mrketing O der
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system And as | have testified here that in California,
ultimately the Secretary is the one that nmakes the fina
decision as to what the fornula will be, that, in effect, gives
us the final price or the mninmmprice.

Q And that's as opposed to the federal system where,
while the Secretary nmay make a recommendation, the producers
ultimately vote on whether to accept that or not?

A, That's correct.

Q ay. | think that's it. Thank you very much for
comi ng today.

A You're wel cone.

CRCSS- EXAM NATI ON
BY M5. MAY:

Q H there, Laurel May, also fromUSDA. | have a couple
of questions for you also. You tal ked about, and | actually
can't find this now, but | renenber you saying sonething about
part of the advantage that California dairynen enjoyed earlier,
you know, in your career or in the state's dairy history, was
due to the rapid popul ation explosion in California after Wrld
Var 11, so that there was an opportunity to sell mlk, | guess?
I's that --

A. That is correct. There was, and once again, | had
coffee with a good friend of mne who spent, who dairies up in
in area now, but spent a good part of his career dairying in

Southern California, and he's the one that, that told ne that
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there was such a demand for mlk at tines, we're going back to
the '50's, that there was such a demand for mlk at times, that
in order to get producers or to find producers that would
produce the m |k, sometinmes the processors would actually
finance those producers. And | cannot -- | cannot say exactly
what those years were exactly, what that period of tinme was,
but it goes al ong ways back.

Q So then | wonder if the regional nature of marketing at
that tine was al so maybe why you really couldn't conpare what
was going on in Wsconsin to what was going on in California,
Wi th people servicing nore | ocal markets maybe than they do
now?

A. No, | think, I think the point that was | was trying to
bring across is that because of the tenperate climte that we
have had in California, the housing that was necessary as
conpared to the Mdwest, was pretty mninmal in California, as
opposed to the M dwest.

Q Housing for the cows?

A, For the cows.

Q Unh-huh. GOkay. Then let ne ask you about your
statement on page 7. You tal ked about "the regulatory climte
has changed drastically,” and | think you are eluding to maybe
di fferent building codes or other, what are some of the
chal I enges that you face now if you are trying to build a new

dairy?
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A Back inthe '80's and '90's it was relatively sinple to
get a permt and construct a dairy. Today, there are just
many, many hoops that have to be junmped through that didn't
exi st in those days. And probably one of the, one really good
exanple is that in those days, in the '80"s and '90's, when
t hey, when the dairymen or the contractors would construct a
| agoon for holding water, waste water, they did that wthout a
trenendous anount of oversight. They were able to construct
| agoons that were functionable, they constructed themwell, but
today if you wanted to do the same thing, you would have to put
intw full liners of plastic lining the whole bottom of the
| agoon, which adds a tremendous anount of expense to
constructing a dairy. And then also, what | have noticed al so
over the years, is that now we haven't -- we haven't built
anyt hi ng substantial since 2009, but even whenever we have done
something mnor in recent years, and | noticed this trend just
continued to go in the direction of, the codes continued to
requi re heavier construction, higher wind |oads. For exanple,
the footings and the posts that were required on a free stall
barn, going back in the '80's and the '90's, the footings that
the posts went into were nuch snaller, didn't require near as
nmuch cenment, the posts were a snaller dianmeter. And today, if
soneone builds that same free stall barn to do basically the,
to hold the same load, all of the conponents in that barn are

nmuch, nuch heavier. And | didn't cone here to testify to this,
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but it seems a little -- it seens a little odd that | have
never seen a free stall barn that was built in the '80's that
has bl own down, and yet the code has changed drastically. So
that's another exanple that | can think of.

Another one is, if you build a renodel a, we call them
m | ki ng barns, mlking parlor, you have are required to have a
bat hroom Today that has to be handi cap accessible, which |
don't disagree with, but the number of wheel chair-bound people
that cone to visit is very few and far between.

Q Ckay. So you are right, we probably aren't here to
tal k about dairy construction, but it is interesting. Are
dairymen required to retrofit the existing dairies to neet
code?

A, As a general rule, no.

Q So it is just new construction or renovations that you
do voluntarily?

A. Correct.

Q Gkay. | think that's enough fromme. Thanks.

MR. DOORNENBAL: \Well, you answered, or you asked sone
interesting questions and so naybe | can add a little bit nore
to the discussion.

So | think it's pretty well understood that back in the
day, so-to-speak, our cows were housed out in the open, and in
the Mdwest they were in the quintessential red or white barn.

The M dwest has conpletely changed and they are now, as |
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expl ai ned, they are housing their mlking parlors and ours, you
see very little difference. And so they have been able to,
what, they are -- they brought their cost of construction on a
per head basis, they have brought that way down. We, our cost
of construction actually has come up for factors, and I'm not
even going to blame it on the codes or on regulatory or the
regulatory climate. The cost of constructing a new dairy farm
in California on a per cow basis, cones close to being the sane
as in Wsconsin, because our standards have risen so nmuch. W
no | onger are efficient with cows in open corrals. W have to
give themvirtually the same building that they use in

W sconsin, because we don't want our cows in the nud. W don't
want our cows in the sun when it gets to be over 75 degrees.

W want -- we want themto stay cool, even though sonetines
outside it gets to be over a hundred degrees and so we provide
ways to cool them And if we don't -- if we don't provide
those kind of facilities, then with the genetic potential that
our cows have today, we will, they will not be able to produce
the amount of mlk as, for exanple, our neighbor who has those
kind of facilities. And it basically boils down to econom cs.
It pays to provide those kind of facilities for the cows. And
all of the technology that goes into those buildings has
drastically changed over the years. And I'll just give you one
| ast exanple. Even the pitch of the roof is very particular,

because if the roof is at a certain pitch, and it's steep
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enough, and if the, the end walls are high enough, and if you

| eave a certain gap down the mddle, that barn will breeze and
it wll pull inair fromthe outside and nove it over the top
of those cows and escape through the gap that is in the top.
And that size of that gap is correlated to the size of the rest
of the roof, so it gets all very, it gets very technical, but
it I's necessary today.

BY M5. MAY:

Q So then your testinony would be that basically
California dairies have to have the sane kind of inputs and
i nvestment that Wsconsin dairies do, and the big difference
bei ng feed prices and what you get for raw mlk?

A. That is correct. Now, | will -- 1 wll qualify this a
little bit. They do have to deal with cold. So in California
we're going to see the same barn, it's going to | ook the sane,
except in California the ends are open and the sides are open.
If you go to Wsconsin, the ends are built in such a way so
that there are there are doors, and big doors, and so they can
open or close those big doors. And in the sides where we are
conpletely open, they will have a curtain nmade out of canvas
that they can raise or |ower depending on the tenperature. But
actually, you know, those are two relatively inexpensive
additions to their construction that we don't need to have.

Q Thank you.

JUDGE CLI FTON:  Who next who next has questions for
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M. Doornenbal ? M. W ahos.
REDI RECT EXAM NATI ON

BY MR VLAHCS:

Q John Ml ahos. One quick question. Do you have any
estimate of how nmuch time you spent preparing this testinmony?

A, A hundred hours.

Q Thank you.

JUDGE CLIFTON: Are there any other questions for
M. Doornenbal? Didthat lead to a question?

JUDGE CLIFTON: Al right. Last chance. None.

M. Doornenbal, | thank you so nuch. You know, when
you were here before you prom sed that you would be back with a
nore conprehensive statement. | had no clue that it would be
this conprehensive. This is an extrenely val uabl e docunment. |
t hank you
MR. DOORNENBAL: Thank you. And | thank all of you for

allowing ne to testify. And, your Honor, | proofread this, ny
wi fe did sone proofreading, the girl that works in the office
helped. | did, | came up with the text, the information, and
nmost of the words, but they put it together in the office and
did a lot of the proofreading, and then | proofread it. And I
am anazed after all that effort of proofreading, that there
were still mstakes. But |'meven nore amazed that you caught
all of them

JUDGE CLI FTON: Thank you. W have anot her producer who
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would like to testify today and | would like to take his

testinmony next. Thank you. |It's been a long day. I'mglad
you are still here. Wuld you -- let's see, | haven't sworn
you in before, let nme do that now |'ll do that in a seated

position. Wuld you raise your right hand, please.
Do you solemmly swear or affirmunder penalty of
perjury that the evidence you wll present will be the truth?

MR. VANDEN HEUVEL: | do.

JUDGE CLI FTON: Thank you. Please again state and spel
your nane.

MR. VANDEN HEWEL: M nane is Ceoffrey Vandenheuvel .
First word is GE-OF-F-REY, last name is V -- as in Victor
-- ANDE-N HE-UV-EL.

JUDCGE CLI FTON: Now, you have the capital H and are you
related to the other Vandenheuvel that's in the roonf

MR VANDEN HEUVEL: He's ny son.

JUDGE CLIFTON: Al right. Does that mean he has a capita

MR. VANDEN HEWEL: He does not.

JUDGE CLIFTON:  Ckay.

MR. VANDEN HEUVEL: But we're running out of time, your
Honor, so if you don't mnd, we'll skip that story and take it
of f record.

JUDCGE CLIFTON. Al right. Very fine. You may proceed

W th your statenent.
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MR. VANDEN HEUVEL: Well, it's an honor to be here and |
want to thank everyone for -- and your Honor, for allow ng
dairy farners to kind of skipinline. It's -- | have been
listening to alot of this on the Internet, and it is
fascinating. |If I start in the norning, | shoot the whol e day.
So | appreciate USDA's naking this avail able online.

| have been in the dairy business since August 1 of
1979. And so let ne get the nost inportant thing out. | am |
m | k about 780 cows in Chino, California, which is about 40
ml|es East of Los Angeles. | sell my mlk to Alta Dena Dairy,
and | have a contract with Alta Dena dairy to sell my mlk.
That contract is managed by mlk Dairy Marketing Service, |
think it is MIk Marketing Services now, which is Dairy Farmers
of America-owned marketing, but | do have a contract, so
woul d be an independent shipper, |I'mnot a menber of DFA

| have been active in dairy politics in California
alnost, fromthe early 1980's. | testified in practically al
the California hearings, probably from about '84 on, until ny
son Rob took over as manager of M|k Producers Council, and
t ook over those duties. And so | have testified at many, many,
many hearings in California and al so had an opportunity to
participate in USDA's hearing in Al exander, Virginia in 2000,
where the current fornula, end product pricing formulas were
devel oped. So | have got a | ot of experience in working with

t hese fornmul as.

6553

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

And | took up Rien's testimony. First of all, ny
conpliments to Rien Doornenbal. Absolutely fabul ous job of
laying out the history. And so what | would like to do is just
kind of fill inafewlittle gaps, because Ren's got a
simlar -- | started in'79, he started in '75. There is a
pretty significant econom c difference between starting in '75
or '79. | don't know what Rien's case is, but | got a friend
of mne that started in 1978, one year before | did, he paid
$700 a cow for his herd, his first herd. | paid $1400 a cow a
year later, which tells you what happened, what was happening
in California. And Rien's gone into a pretty good history of
t hat .

But when you | ook at the trenendous growth that
occurred in California in the 1980's, it really was a direct
response to the increase in the support price from$8.26 a
hundr edwei ght in 1977, to $13.26 just four years later. That
was an enornous amount of cash that got punped into the dairy
sector. And in California, that amount of increase in price
made it profitable to produce mlk for manufacturing.

Up until that time, we had not really been nmuch of a
manufacturing state. W pretty nuch took care of our fluid
market, and there wasn't a big incentive to produce
manufacturing mlk, but suddenly it becane profitable to do
that. But there was no market demand. There wasn't the market

that was running this price up, it was the government that was
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running the price up. And consequently, you know, we wanted to
produce m | k because the governnment was -- was facilitating a
hi gher price but there wasn't really any buyer out there to
take all this mlk. So where did it go? And the answer is, it
went into governnent warehouses.

And how did we get it there? California used the fact
that we had a State Order to discount California mlk to
incentivize the construction of plant capacity to take
advantage of this higher price even though there was no real
true market for this, other than the governnent. | went and
researched this back in the day, and | went and | ooked at al
the Commodity Credit Corporation Purchases fromCalifornia
sources between 1981 and 1989. And when you total it together,
we sold $3.2 billion of surplus dairy products to the Conmodity
Credit Corporation with California Sources between '81 and ' 89.

California, what we were doing was being noticed by the
rest of the country. And the Feds already, the fed, and the
national political |eaders, President Regan was elected in
1980, the assassination attenpt took place on himin the
Spring, | believe, of '81. And one of the first acts he did
when he recovered in the hospital, was to sign the bill to
freeze the support price increases, and the national policy
began to try to ratchet this back. And we had diversion
program and then a whole herd buy out. But one of the things

was, is here you had California using its State Order to
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incentivize and facilitate the increase in production of mlKk,
and because the support programwas conmtted to buy anything
offered to it at the support price, they were obligated to buy
it, and California could create a margin for its plants which
made it profitable for the plants to make this product even
though it really, there wasn't a market val ue.

The producers could do it because the price was high,
and as Rien expl ained, once we got the ball rolling and figured
out howto mlk nmore cows and take advantage of the California
advantage. Then all we needed was a hone for that mlk. And a
home to a dairyman i s sonebody who picks it up. Were that
product ends up at the end of the day isn't particularly
rel evant.

But Congress then, in 1985, and Rob nmentioned this in
the testinony or earlier in this hearing, the Nationa
Commi ssion on Dairy Policy |ooked at this and said, states
shouldn't be allowed to have policies that run contrary to
national policy. And the national policy was to try to shrink
m | k production, and here California was facilitating it.

Rien, and the reason | took his testinmony up, is that
on page 7 of his testinony there's a sentence, "as producers we
were not always happy wth those arrangenents, but to utilize
the California advantage we had to put up with the California
di scount.” Well, you could put me down one of those producers

who was very unhappy about this for 30 years. That's why | got
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involved in dairy politics, was | did not think this was
appropriate policy, and | fought against it. | started a ny
own trade association with a bunch of other people that felt
like | didin the early 1980's, and eventually got involved in,
in mainline producer trade association and m |k producers, and
thi ngs have evolved. But it's nost of the tine when we woul d
have these hearings, it would be the producers like me, nore

i ndependent producers, against the processors and the
cooper ati ves.

The cooperatives were very much in favor of these
di scounts. And it was interesting, | actually felt real sorry
for Tom Wegner and Eric Erba and a | esser extent Elvin earlier
in this hearing, where Chip would read their testinony from
past hearings, but they were the eneny. | nean, they weren't
the eneny, we are all friends here, but they were opponents.
The producers were divided and it was very frustrating.

So inthe interest of time let's just roll forward to
today. | nean, this is unprecedented. You got the
cooperatives, the trade associations, the California producers,
who historically have not agreed anongst each other, all in
favor of Proposal 1. And | amin favor of Proposal 1.

Wiy? Well, Ren' s question, why? The cooperatives

have finally figured out that their dairymen are nore at risk

than their plants. | mean, | think there was a belief, and
unfortunately, | think CDFA officials may have believed this,
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too, and | think the processors still do, that California dairy
farnmers will produce nore mlk no natter what we pay them
W're finding out that isn't true. W have reached our limt.
The California advantage is gone and our conpetitors have
figured out, as Rien | think very, very aptly described, we're
no | onger the nost efficient kid on the block. W can't afford
it anynore. So we really are kind of here at a fork in the
road. The producers have banded together to support

Proposal 1. It's not perfect, but it's a pretty good proposal,
and so | would just put nyself down as on record in favor of
Proposal 1.

Be happy if anybody wants to start exploring all the
details, | could go on for a long, long tine about it. But
it's Friday afternoon and I don't know if anybody wants to do
that. But | thank you for the opportunity to testify.

JUDGE CLIFTON: Wio will begin with questions for
M. Vanden Heuvel ? M. Beshore, thank you.

CROSS- EXAM NATI ON

BY MR BESHORE:

Q Good afternoon, Geoff. Not to be repetitive, and
hope it's not, but in your 30-plus years of heavy invol venent
in, you call it California dairy politics | guess, have all of
the stakehol ders in the producers side ever been on the sane
page as they are in this hearing?

A. | don't believe so. | don't believe we have ever
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wi t nessed the kind of universal support for a proposal. And
let me elaborate just a bit because, and this is newin the
| ast really year. Because I, you know, Californians are proud
of being Californians. And | think, there, the rest of the
country when | travel, and actually I'"'ma Mdwest kid nyself, |
moved out here fromwhen | was 15 from M chigan, so | feel like
a Californian, but | still get to the Mdwest. And | realize
the rest the country, howthey view California. There is a
pride in California, you know, we think we do things better and
there's a ot of that, and we were proud of having a California
system And to see guys that have al ways been proud of a
California system say, "we're done, we got to go to a Federa
Oder", reflects a paradigmshift in the thinking of California
producers that | think is unprecedented, and | don't think the
processing comunity in California appreciates this. | think,
and you know that's the sad thing, frommy perspective we could
have solved this in this state and there just wasn't a
W | lingness. So, you know, we are where we are.

Q Do you think the unanimty says sonething about the
fundanental econom cs and their depth in the present situation?

A Wll, | think, I mean, you know, | got interviewed
actually by a Vietnanese, we got a big Vietnanmese comunity in
Southern California from South Vietnam and | don't know how
they got ny name, but they, they have a Vietnanese television

station in 2009. Cane out and they did an interview on ny
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dairy, and that's the only reason | renenber. They actually
put Vi etnanese subtitles under the interview, | got interviewed
in English.

But I was -- | was, at that time I was m |l king 1400
cows. | mean, | got my own story about how | survived '09, and
it was bloody and difficult. Very thankful to be here. | was
| osi ng $150,000 a nmonth. It was hundred dollars a cow a nonth.
| nean, that is, you get your mlk check, and you got, you got
bills that are, that were $150,000 gap, $5,000 a day. | nean,
it blows my mnd to even think of it sitting here. And it was
universal. | mean, the anount that we -- we burned through
20 years of accunulated equity in this industry. It is
absol utely unbelievable to ne. But that's what happened.

So, you know, we, then, and | think R en brought this
out so incredibly in his testinony, that was bad, but that was
uni versal. GCkay? Everybody in Anerica, all the dairy farnmers
were losing |ike that. But why we have got to be an a |evel
playing field is what happened after that. That was our tine
to recover. And actually, you know, | think the testinmony of
Rien, | mean, the anobunt of noney that we were short exceeded
t he amount of noney we lost in '09. And that's what we needed
to recover. And actually, if you want to know what's happeni ng
today on the ground, there's a dairy a week going out right
now. Because what happened was '14 was really good, | nean, we

made noney. But |I'mpretty sure if you didn't sell something
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to fix your bal ance sheet, all that '14 did was it paid back
trade debt and maybe brought your debt down to the bank. But
now we're back into a negative, where current incone doesn't
cover current expenses and hasn't for some time. And guys who
haven't cured their bal ance sheets and created sonme liquidity
are caught in a vice, because now everybody's on notice, right?

Up until 2009, R en said it very well. Quys went out
of business, those were basically either bad famly situations
or decisions of choice. | got friends that are bankers, they
called dairy | oans evergreen |oans. They never got paid back,
they always grew, and they were always good. | nean, some of
t hese bi g banks had never lost a dime in the dairy industry,
that's why we had such good rates. That all changed in '09.

So they -- they spent, the banks have spent the last five years
cleaning up all this mess. And | nmean, it's a mess. But they
cleaned it up.

And now they, if a guy now doesn't have the noney to
pay the bills, you know, cows eat everyday, so if that, if you
are on, if you are paying your bills in 30 days and suddenly
you can't pay that whole bill in 30 days, imrediately you are,
the trade knows there is something going on. Go to the bank
try to borrowit -- they know. And right now they can sell you
out and get -- so the pressure is starting to come back onto
the producers. And what are you seeing? You are seeing a

dairy a week going out.
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And the other thing is, you know, | read a book, the

Horton Reports, a friend that used to work for USDA does a hay
newsl etter. This norning, this weekend report cane out, he
tal ks about the auction, 65 percent of the cows got sold to
out-of -state buyers. O the heifers that came through Overland
St ockyard, 80 percent of 'emgot sold to out-of-state buyers.
W are not conpetitive to buy the cattle that are here in
California, much |ess go back East and try to find cattle. And
that's why we cannot keep giving this kind of discount away and
be conpetitive. But, you know, it's a big industry, there's a
| ot of momentum behind it, but we're killing it,

Q Thank you.

JUDGE CLI FTON: M. Vanden Heuvel, when you said they can
sell you out, are you tal king about the bank feeling insecure?

MR, VANDENHEUVEL: The bank is -- the bank, you can't hide
fromthem because, you know, they know, they know that current
i ncome doesn't cover current expenses. But expenses have to be
paid for. So where are you going to get the noney to pay the
bill? You either don't pay the bill, and the trade, you know,
the grain conpany carries you or the hay conpany carries you,
or you go to the bank and borrow the noney and then pay for the
bill. So both entities, the trade creditors and the banks,
once you are in that position, then they have to nake a
deci si on about you. And right now, if you've basically been

payi ng your bills, they don't want to go wth you. They don't

6562

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOL. XXXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

want to give you, they don't want you to go from30 to 60 days,
or 90 days, they have been down that road. The banks don't
want to advance you, | nean, there's alimt. And | think they
pretty well figured out who they think is going to make it and
who they think won't. And they are putting pressure on peopl e.
And people are responding to that. And you know what? This is
extrenely tiring. It is extrenmely tiring. So guys are saying,
hey, we're done.

JUDCGE CLI FTON: M. Vanden Heuvel, do you have sone fear
that processors will not survive if they pay to California
producers as producers have paid in other Federal M|k
Mar keting Orders?

MR. VANDENHEUVEL: You know, | would like to think if | was
them | wouldn't say what they say, but | find that quite
di singenuous. | really do. | nean, |ook, they are basically
al | conmpeting against each other. W have price novenents in a
normal year of 20, 30, 40 cents a pound of cheese, $2 to $4.
They pass all those along to their custoners. Wen the price
of cheese at the CVE goes up ten cents in a nonth, they pass
that along to their customer. So when the Federal Order comes
in here and there's a price change, they are going to blame it
on USDA, and they are going to blame it on all the dairy
farnmers and whoever else they want, just like they do in the
grocery stores when it goes up. There's going to be a one-tine

adj ustment, and they are going to have to nove their price up,
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because it happens to everybody, and then we're going to nove
on.

So, you know, this whole thing about the whey, | o0k,
when you, when USDA no | onger could use an MWprice series,
whi ch was actual ly going out and figuring out how nuch people
were just paying for mlk and they had to go to an end product
pricing, you had to pick sone end product. So what do they do?
They pick cheddar cheese. That was the |ogical one to pick.
Vel |, big plants, naking big cheddar cheese, have a whey
stream So you have to | ook at the conplete unit. That plant
makes cheddar cheese, it's a commodity cheese, and it is got a
whey stream So they put values on that particular unit, and
that's what prices mlk for everybody maki ng cheese.

Now, the guys who are not, the guys, everybody's got to
find their way in that system and they all have. They have
all found their way or they wouldn't be in business. And they,
w |l there have to be adjustnments nade? Absolutely. We'Ill all
have to make adjustments. | live in Southern California, | got
a unique set of circunstances, and quota, and all the rest. |
could sit there and conpl ain about one thing or another, but
the fact of the matter is, the systemis the system You pick
the system if they are consistent rules, people adjust.

And the one thing that | think it really critical, and
| guess this is the one thing that Sue Taylor and | agree on,

Is there ought to be one regulated m ninmumprice, | heard her
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say that yesterday. And | agree, we don't agree on the |eve
of that price, but you know what? |f Sue and | coul d solve
this problemby ourself, go out there, | think we could.
Because we're philosophically not that far apart. | had a
great time working with Sue and a number of her coll eagues. We
got to know each other, we worked hard at trying to cone up
wth sonething. Wren't successful, but we gave it a try.
But there ought to be, USDA should not be picking
Wi nners and | osers. W need a National Price Surface for
manufacturing mlk, certain regions will do better than others
because they have certain advantages, but USDA is the referee.
Whay is the government involved in regulation? Look,
the fundanentals of dairy farmng is, a dairy farmer produces
m |k 365 days a year, it is perishable, you cannot hold it. He
has to sell it. And when you have a nornal business
rel ati onship, you have a wlling buyer and a willing seller,
ei ther one of themdoesn't have to do the deal. And when, and
they get together to do the deal, and supply demand dictates
what the price is between a willing buyer and a willing seller.
In the dairy industry, a dairy farmer has a fresh product, he
has to sell it, and a buyer does not have to buy it, and
doesn't have to buy it fromhim So there needs to be a
referee, and that's why the government is involved, they are
the referee. The referee has to be fair. And one uniform

regul ated price nationwi de for manufacturing is the structure
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that the US dairy industry ought to have. | think USDA has
been strong on that, | think they are absolutely correct on
that. Does it need to be adjusted fromtine to tinme? Probably
yes. |Is that what this hearing is about? No. This hearing is
about whether California ends up joining that system And it
is high time and |"'mreally, really happy to be this far.
Unfortunately, we're probably still many, many nonths to come
before this relief is areality in California.

JUDGE CLIFTON: M. English, I'mnot going to ask for any
preview for Mnday, |I'll assune that it is left overs from
today, and whatever el se happens, which gives us only five nore
m nutes for questions for M. Vanden Heuvel .

Who would Iike to go next? Yes, sir, M. Doornenbal ?
And once you get to the podium state your nane again
MR. DOORNENBAL: Ri en Door nenbal .
CRCSS- EXAM NATI ON
BY MR DOORNENBAL:

Q Geoff, you talked quite a bit about producers being
forced out of the business, and you're froman entirely
different part of the state than | am so what you see everyday
and experience everyday is what's going on in the Chino Valley.
What | see everyday and experience is what goes on in Escal on
and Cakdale. So | made a comment in ny testinmony that, also
that many were forced out of business, but | nade the commrent

that we are starting to notice another trend. And then
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really didn't talk about that trend, but predicted that that
trend would continue if we did not have a federal, proper
Federal M Ik Marketing Order for California, you wll see many
nore producers who decide to take their assets that they have
left and do sonething el se.

Now, in nmy area |I'"'mnoticing that trend. W have, we
have several of ny neighbors that have been forced out of
business this year. And you are right, 2014 was a fantastic
year, but their banks just didn't want to go with them any
longer. But I'mnoticing quite a few producers who aren't
bei ng forced out of business at all, and just deciding that
they are going to take the assets they have |left and do
sonmething else. Are you noticing any of that or are you aware
of any of that going on?

A, Yeah, Chino Valley is a unique place and it is going on
the extent to which, | mean these are anecdotes, the bottom
line is California is dropping in production and we're | osing
dairy farmers. | still don't understand why USDA' s cow nunbers
don't show this drop, because we got |ots of anecdotal evidence
that there's a reduction in cow nunbers, and that hasn't shown
up in USDA's data yet, | think it probably will at sonme point,
but Chino is a unique place. | read the same things you read,
and | get those notices of all the herds going out, so | don't
really know how to respond to you.

| think there's a great, you know, | nean, everybody is
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trying to figure out where they are, and when do you nove, and
what do you do, and all that. | think there's just a |lot of
uncertainty in the California dairy. There's uncertainty about
a directions. And that is different than what you had in
Wsconsin as you talked. | talked to a Wsconsin guys, they
are, they are so optimstic, that's the amazing thing is
there's hope and excitenment for the future in the Mdwest now,
and gl oom and doomin California. And that's not typical for
us, because we tend to be nore optimstic people. But nore
than that | can't say.

Q Thank you. And, your Honor, would you allow ne to
answer the sane question that you asked of M. Vanden Heuvel
concerni ng whet her or not he feared the processors, and ||
ask, I would like to have you ask the question so | have it
correct.

JUDGE CLIFTON: | would like to. |Is there any way you can
return? How many mles are you from here?

MR. DOORNENBAL: | would -- | would be willing to return
['m 120 mles. But I, first of all, | appreciate the
t hor oughness of this effort, of what's going on here. And |'m
honored to be part of it, and | would be -- | would be willing
to cone back

JUDGE CLIFTON: Al right. | think that's going to be
necessary, because | only have one nore minute, and | want to

make sure that M. Vanden Heuvel has that m nute.
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MR. DOORNENBAL: Thank you.

JUDGE CLI FTON:  You're welconme. Ms. Taylor?

M5. TAYLOR Well, since we only have one mnute, | would
like the ability to utilize that one mnute, if | may, since |
w || not be back here next week.

CROSS- EXAM NATI ON
BY M5. TAYLOR

Q First, M. Vanden Heuvel, ny nane is Erin Taylor. |'m
with the USDA. And | --

A. | recognize the voice.

Q Thank you very much for comi ng here this afternoon and
sharing your views as a dairy producer in California. On
behal f of the Department we do want to thank you for taking
time to cone out here. 1In the essence of time, I'lIl only ask a
coupl e questi ons.

The first, and | don't think you addressed this, do you
own quota?

A. 1 do. Not very much, |'m about 20 percent.

Q About 20 percent. Ckay. And you talked about the
reason California production increased so much in the "80's is
because of the support price? One of the reasons?

A.  That was a huge, that was a huge reason. There wasn't
a big drop in the cost of production, what was different was
the price of mlk went up.

Q \Vent up, okay. And then you said, as a result of
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California -- nmy notes say, | interpreted what you said, the
California State Order discounted the mlk price to incentivize
the building of plants?

A. Correct.

Q And at that time, would you, is it of your opinion that
this discount then, didn't return a value to you that you think
was appropriate to what the market val ue of what your m |k was,
or the products that were sold in the market?

A WVell, | was aware that there wasn't -- | nean, at the
one hand we were, the governnent's ending up buying all this
product, | mean, and massive anounts of product. So you got
this big mlk surplus out there. And it's like having, if you
think about it in a car, you got one foot on the gas pedal, one
foot on the brake. And the Feds were trying to apply the brake
and California was applying the gas pedal. And they could get
away with it because they had a State Order, okay? |If you
remenber the MWwas tracking the support price and then the
MWfell belowthe support price. USDA did not raise the
federal nake allowance in the support programand bring it up,
because they were trying to send a nmessage to the dairy
i ndustry, we got too much mlk, you need to throttle back. And
at that very sane tine, California, because it had a State
Order, had the ability to discount even further underneath
that, and give its plants a margin. And frankly, the plants,

once they had their margin, they had every incentive in the
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world to just add plant capacity.

Q Gkay. Thank you for that answer. And ny fina
question is, you tal ked about when USDA chose commodity cheddar
to use inits price formulas. In your opinion, the Departnent
recogni zed that as a byproduct of that was the whey stream and
then they placed some value on the whey stream So | wll ask
you a simlar question to | asked, what | asked M. Doornenbal .

Can you just quickly explain why you then think Federa

Order prices, or the prices as contained in Proposal 1 are nore
appropriate nethod for paying California producers now?

A, Look, and this is where | agree with Sue, there needs
to be one price, okay? And we all have the opportunity we have
today is to go into the Federal systemat the sane price.

I's the Federal price appropriate? That's not the
question at this hearing. Gkay? |Is the Federal price
appropriate? You give nme the sane price as sonebody el se then
it is on nme. But we can no longer live with the state using
its police power, the State of California using its police
power to discount California regulated prices relative to the
Federal. It's inappropriate, it's always been inappropriate in
ny opi nion, and now the whol e producer sector has conme to that
poi nt of view

Q ay. Thank you very nuch.
JUDGE CLI FTON: If anybody has a conpel Iing, burning

question, I'Il allowit, but it's 5:03. Al right.
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M. Vanden Heuvel, you are a renarkable w tness and |
w sh you woul d come back again to talk about sone of the topics
that we're going to tal k about next week.

MR. VANDEN HEUVEL: Well, | think Sue's going back on the
stand, she usually gets ny blood boiling, so maybe she can
provoke nme to cone back.

JUDGE CLI FTON: That would be hel pful. That would be quite
hel pful . For now, you may step down.

MR. VANDEN HEUVEL: Thank you, your Honor.

JUDGE CLIFTON: Al right. 1'll see you all Mnday at the
Piccadilly Inn at the Airport. W'Ill go on record at 9:00. W
now go off record at 5:04.

(Wher eupon, the evening recess was taken.)

---000- - -
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