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TUESDAY, NOVEMBER 3, 2015 - - MORNI NG SESSI ON
JUDGE CLI FTON: We're back on record, at 9:01 in the
norning it is Novenber 3, 2015. It is a Tuesday. W're in
Covis, California. This is the mlk hearing. This is Day 29
of the hearing.
My name is Jill Cifton. I1'mthe United States
Adm nistrative Law Judge who is assigned to take in the
evidence at this hearing. The evidence consists of testinony
and exhibits. And the testinony will be certified when |
certify the transcript, that will include any corrections that
| adopt. Those are proposed by anyone who wants to suggest
them And once | certify the exhibits that were either
admtted or rejected, and certify the corrected transcript all
in one docunment, ny involvenent in the case is concl uded.
| would Iike nowto take appearances of others
participating, beginning wth enployees of the USDA
MR. CARMAN. Good norning, Cifford Carman, CGA-R-MA-N,
Assistant to the Deputy Adm nistrator Dairy Prograns.
MS. TAYLOR  Good norning, Erin Taylor, T-AY-L-OR
Marketing Specialist with AVMS Dairy Program the singular.
M5. MAY: Good norning, Laurel May, USDA AMS Dairy Program
M5. FRISIUS: Good norning, Meredith Frisius, F-RI-SI1-US
and I"'mw th the USDA Dairy Program
MR. SCHAEFER: Henry Schaefer, HE-NRY, SCHA-EFER

Agricul tural Econom st for the Upper Mdwest MIk Marketing

5706

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Order Federal Order 30 on detail to USDA Dairy Prograns.

MR, SVENSON: Virgil Swenson, V-I-R-GI-L, SWENS-ON,

Assi stant Market Administrator wiwth the Central Order in

Kansas Gty, on detail with USDA AMS Dairy Program

MS. BECKER  Good norning, Lauren Becker, an Attorney with

the USDA O fice of the General Counsel.

MR HLL: Good norning, |"'mBrian HIl, HI-L-L, Attorney

wth the Ofice of the General Counsel.

MR. BESHORE: Marvin Beshore, MA-R-V-1-N, BBE-SSHORE,

Counsel for the Cooperative Proponents of Proposal Nunber

1,

California Dairies, Dairy Farmers of Anerica, and Land O Lakes.

M5. QLI VER THOWSON: Good norning, Megan A iver Thonpson,

Megan is ME-GA-N, |I'man Attorney with the firm Hanson
Bridgett in San Francisco. That's spelled HA-NS-ON,
B-RI-DDGE-T-T, and I'mco-counsel for the Proponents of
Proposal Number 1.

MR, JABLONSKI: M nane is Gary, G A-RY, Jablonski,
J-A-B-L-ONS-K-I, Consultant working with the dairy
cooper ati ves.

MR ENG.I SH: Good norning, your Honor. M nane is

Chip English, GHI-P, EENGL-I-SH I'"man Attorney with the

law firmof Davis, Wight, Tremaine with nmy principal office in

Washi ngton DC, and |I'm here on behal f of Proponents for

Proposal 2, the Dairy Institute of California. And | think I'm

also in favor of the plural.
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MS. VULIN  Good norning, Ashley Wwulin, A-S-HL-EY, V--
as in Victor -- UL-I-N, co-counsel for the Dairy Institute of
Cali fornia.

MR. SCH EK: Good norning, WIlliam Schiek, SSCGHI-E-K
Economi st with the Dairy Institute of California.

MR, UVHOEFER: Good norning, |I'mJohn Unmhoefer, J-OHN,
UMHOE-F-ER and |I'mExecutive Director of the Wsconsin
Cheese Makers Associ ation.

MR. STETTLER  Good norning, Steve Stettler
S-T-E-T-T-L-E-R, President of Decatur Dairy and a cheese Maker
out of Wsconsin.

MR, BUHOLZER: Good norning, Steve Buhol zer,
B-UHOL-Z-E-R one of the co-owners of Klondike Cheese in
Monroe, W sconsin.

JUDCGE CLI FTON:  Wul d you spell your name again, | didn't
wite fast enough.

MR BUHOLZER B-UHOL-Z-E-R

JUDGE CLI FTON: Thank you.

MR. BLAUFUSS: Good norning, Rob Blaufuss, B-L-A-UF-US-S,
with the Dean Foods Conpany.

M5. TAYLOR  Good norning, Sue Taylor with Leprino Foods,
L-E-P-R-1-N-O

MR, DeJONG CGood norning, Janes DeJong, D-e, J-ONG
Dairy Policy Econom c Analyst with Hilmar Cheese, dairy

farnmer- owned manufacturer of cheese, whey, and m |k powders.
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MR RAM REZ: Good norning, Mguel Ramrez, RRA-MI-RE-Z
wi th Leprino Foods in Denver, Col orado.

MR ZOLIN.  Good norning, Alan Zolin, A-L-AN, Z-OL-I-N
representing H | mar Cheese.

JUDGE CLI FTON: Where's M. Vetne?

MR, ZOLIN Sl eepi ng.

M5. HANCOCK: Nicol e Hancock, Stoel Rives, representing the
California Producer Handl ers Associ ati on and Ponderosa Dairy.

MR LAI: Good norning, Victor Lai, V-I1-CGT-OR L-AI,
with Producers Dairy Foods, a nenber of the California
Producers Handl ers Associ ation, one of the Proponents for
Proposal Number 3.

MR. VANDENHEUVEL: Good norning, Rob Vandenheuvel,
V-A-N-D-E-NH E-UV-E-L, here on behalf of MIk Producers
Counci | .

MR MLTNER. Good nmorning, Ryan MItner, MI-L-T-NE-R
Attorney for Select M|k Producers.

JUDCGE CLIFTON:  And just in time, Rachel Kal dor.

M5. KALDOR: Rachel Kaldor, RA-CGHEL, KAL-DOR
Executive Director of Dairy Institute of California.

JUDGE CLI FTON: Is there anyone who has not yet conme to the
podi um who woul d like to be introduced? There is not. |Is
there anyone who has not yet cone to the podi umwho expects to
testify today? There is not.

Let us go ahead with prelimnary matters, including any
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announcenents, beginning with those fromthe USDA.

M5. MAY: Laurel May with USDA. Sonething tells me that
people were tired of my norning announcenents because | cannot
find any of ny cheat sheets. So you guys know all the basic
stuff. And that, for instance, we have a court reporter who is
taking the transcripts, and that those and the exhibits are
avai l abl e on our website about two weeks after the end of each
heari ng week, so you can | ook for those. And as always, we are
broadcasting this live, and you can find the link for that at
www, ans. usda/ live.gov. You know all this stuff, so it is not
real |y necessary.

Yesterday at the end of the day we had Dr. Schi ek and
M. Fish on the stand, and | think they are going to be com ng
back today, but not until after we hear fromM. Stettler and
M. Buhol zer? Correct?

And the only ot her announcenent that | have is that
next week we will be moving this hearing to the Piccadilly Inn
at the Airport, not to be confused with the Piccadilly Inn over
by the University. And on Veteran's Day, which is Wednesday of
next week, we intend to go ahead and keep on keeping on, so
plan to be there.

JUDGE CLIFTON: |'mso pleased we were able to do that.
Everyone wants to finish while we're here this trip in
Novenber, and it would be a shame if we didn't use that day and

were shy by one day and had to come back in Decenmber. So |I'm
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very pleased that it's been approved for us to work on
Veteran's Day. And | think that's a way to honor our veteran's
I n addition.

The docket number for this proceeding, as known in the
Hearing Clerk's office in the U S. Departnment of Agriculture
is, in brackets [AQ 15, docket number 15-0071. Qher
prelimnary matters or announcenents?

MR. ENGLI SH. Chip English. Good norning everyone, again.

So actually, M. Fish is not here, | think we conpleted
hi m yesterday. Regardless, we are going to start with a pane
of two Wsconsin Master cheese nakers, and so that's
M. Buhol zer fromKlondi ke and M. Stettler from Decatur Dairy.
And so they are going to be testifying as a panel. Then we'll
bring Dr. Schiek back to finish whatever cross-exam nation and
what | now expect to be nodest redirect.

At which point, assumng M. Vetne has joined us, he
wll be testifying Part 2 on pricing. W do expect anot her
fluid processor, M. Mke Anthony for Unified Gocers, he's
comng in, we hope, on the same flight that, well, different
day, but the same flight that M. Dolan was on yesterday, so he
woul d, | think, best be on right after lunch if we can work
that out.

If we get all of those done, we would then nove to
M. Blaufuss, Part 3, on pricing. And | amprepared, if those

all get done, we have two relatively short pieces, Part 4 and
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Part 5 fromM. Zolin, testifying first on Section 13, and | ast
on Section 86, which is paynents to the Market Adm nistrator on
mlk, but that would be if we get that far.

| do want to rem nd everybody that we are anticipating
Dr. Mark Stephenson to be here tomorrow, and as part of that
rem nder, two inportant caveats: Number one, he will not be
testifying for or against any proposal but presenting
information for the record. And second, again, the last | had
heard from him he does not anticipate speaking about any study
he did for the cooperatives. And as long as that's what
happens, we commit fromour side entirely, that we will not be
aski ng any questions about that study.

| don't know, because | have not seen how extensive his
testimony will be, and, therefore, it is somewhat difficult for
nme to predict howlong he'll be on the stand. 1In fact, | would
safely say | have no idea. W do have sone ot her w tnesses
that | can discuss |ater tonight, hopefully at 4:55, about that
we woul d have, if, for some reason, he's not on for the whole
day. So we will have other witnesses regardless. And | stil
anticipate as of the fact that Dr. Schiek is going to carry
over fromyesterday, | don't think changes ny forecast of
yesterday that except for two w tnesses that nay, one
definitely and one possible for next week, that we are done
with our case-in-chief no later than the norning break on

Friday.
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JUDCGE CLIFTON: That's just excellent. |'mpleased by

t hat .

| would ask all of you to help nme nake sure that we do
have M. English have his opportunity to give us a preview for
tonorrow before we get to 5:00. | know we cut it extremely
cl ose yesterday. He arrived with a mnute to spare, and that's
just too tension-producing. So I'mglad we got M. Fish done
so that he didn't have to stay another day, that was ny
objective and so we did it. But let's all try to make that not
qui te so nerve-w acking as yesterday.

And M. Hollon, would you come forward and identify
your sel f?

MR, HOLLON:  Good norning, Elvin Hollon, Dairy Farners of
Arerica, supporter of Proposal Nunber 1, E-L-V-1-N
HOL-L-ON

JUDGE CLI FTON: Thank you. Are there any prelimnary
matters? There being none, | would invite the two gentl enen
who will testify as a panel to come forward, this would be
M. Stettler and M. Buholzer, I'mnot saying it correctly
but --

MR, BUHOLZER: You di d good.

JUDGE CLI FTON: C ose enough, | nmoved one chair out of the
way so it would be easier to get up the stairs, but you wll
need to nove it back. And I'mgoing to swear you in in a

seated position, and I'll swear you, swear you in together, but
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"Il ask each of you to state your name when you say Yyes.

So |l et me begin by having each of you raise your right
hand, pl ease.

Does each of you solemly swear or affirmunder penalty
of perjury that the evidence you will present will be the
truth?

MR, STETTLER: | do.

MR. BUHOLZER |, Steve Buhol zer, do.

MR, STETTLER. I, Steve Stettler, do. Forgot that already.

JUDCGE CLI FTON: Very fine. And this, M. Steve Buhol zer,
woul d you again spell your name, including your first nane?

MR BUHOLZER® S T-E-V-E-N, B-UHOL-Z-E-R

JUDGE CLIFTON: And M. Stettler, if you will spell, state
and spell your full name, or your first and | ast nane.

MR, BUHOLZER. Steve Stettler, S-T-E-V-E, ST-E-T-T-L-E-R

JUDGE CLI FTON: Good. Now you can experinent a little bit.
You saw how clearly M. Stettler's voice cane through. You nay
actually -- | know particularly when you are reading your
statenent you have to be able to see the paper, and | think the
mc can be kind of to the side of your mouth rather than
directly infront and it wll still pick you up. Al right.

We are distributing two documents. M. English, what
do we have?

MR. ENGLI SHE W have a statenment on the |etterhead of

Kl ondi ke Cheese Conpany, which is obviously M. Buhol zer's
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testinony, and |I'mgonna ask that that be marked. That is a
t hree-page statement with two pages of attachnments, so it is
five pages in total.

JUDGE CLIFTON: Al right. | think that will be
Exhibit 124. Am|1| correct, Ms. Frisius? Al right. That wll
be Exhibit 124.

MR. ENGISH. And then M. Stettler has a two-page
statement and one page exhibit for three pages that | woul d ask
to be marked as Exhibit 125, your Honor.

JUDGE CLIFTON:  Very fine. |'mmarking m ne accordingly.
Exhibit 125.

(Thereafter, Exhibit Nunbers 124 and 125,
were marked for identification.)

JUDGE CLI FTON: Raise your hand if you need a copy of
either Exhibit 124 or Exhibit 125. It appears everyone has
one. Good. Al right.

As we distribute these, if you have any |left over and
can put themon the back table, that woul d be great.
M. English, you may proceed.
DI RECT EXAM NATI ON

BY MR ENGLI SH.

Q I think it will be easier if | just have them
i ndividually read Exhibit 124 and 125 in the record, and then
"Il have additional questions of direct.

So, M. Buhol zer, if you could go first.
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MR. BUHOLZER  Hello, ny nane is Steve Buhol zer. M
brothers and | and our children own Kl ondi ke Cheese Conpany.
It is a mdsize cheese factory |ocated in Mnroe, Wsconsin.
Kl ondi ke was established in the late 1800's as a co-op. In
1925, ny grandfather, Ernest Buhol zer, was hired as a, by the
co-op as a cheese maker. In 1947, ny father Alvin and ny
not her Rosa took over managenent of the co-op. In 1973, our
fam |y bought the co-op. Over the years we have produced a
variety of cheeses to try to stay profitable. Klondike Cheese
Conpany currently manufactures traditional Feta, flavored Feta,
brick, Mienster, and Havarti cheeses, and nost recently G eek
yogurt .

In 2001, Kl ondi ke expanded business by constructing a
new cheese manufacturing facility and installing a
conputerized, fully-automated coagulator. Wth the addition of
t he coagul ator and the advanced technol ogy, Kl ondi ke has nore
t han doubled its production of Feta to neet the grow ng denand
of this specialty cheese. 1In 2013, Kl ondi ke expanded again to
produce G eek yogurt.

In the 1940's, we produced four wheels of Sw ss cheese
per day. Today we produce over 125,000 pounds of cheese a day.
In the 1980's, we were a snmall famly business with eight
enpl oyees, now we have 162 enpl oyees. W have grown from 10
patron farms to 75. Qur current patrons are |arger and produce

nore mlk than our earlier patrons. W have gone from
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processi ng 20,000 pounds of mlk per day to one nillion pounds
of mlk per day. Klondike Cheese currently sells -- Klondike
Cheese Conpany currently sells cheese and yogurt to nany
national retailers and food service distributors. Qur produce
mx is 75 percent food service and 25 percent retail. W sel
our own Qdyssey branded product, as well as a private |abel for
cust oners.

We are |ocated seven mles fromthe nearest
nmuni ci pality and therefore, have to process our own waste
water. In 2006, we upgraded our waste water facility at a cost
of $3.9 million and ongoi ng operation costs of $300, 000 each
year. Qur waste water treatnment plant is an anaerobic and
aerobic pretreatnent system W spread the treated water on
100 acres of land that we own. Alfalfa is grown and harvested
on the land by local farners. Hydraulic loading is an issue
for us. W are limted in the amount of waste water we can
produce per day due to our |imted acreage. There is no
adj acent |and for purchase that would allow us to expand.

JUDCGE CLI FTON:  Now, when you tal ked about the waste
wat er you said produce, which is probably true, but the word
you have it in your statenment is "processed”, so what you can
process limts the anmount you are allowed, or could deal with
if you produce it.

MR. BUHOLZER  That's all we can deal with, correct.
JUDGE CLI FTON:  Ckay.
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MR. BUHOLZER  Yeah. Due to these land constraints --

MR, ENGLI SH: Actually, | think you skipped "there is no
adj acent land" |I'msorry.

MR BUHOLZER: Onh, | didn't get to that, |'msorry.
There's no adjacent |and for purchase that would allow us to
expand.

Due to these | and constraints and tighter DNR
requirements, we are in the planning stages of an upgrade to a
hi gher rate system at an estimated $3 mllion. This wll
allow us to expand our cheese and yogurt production only, but
will not allow us to expand into whey drying.

For a small to mdsize cheese nmanufacturer, the demands
of our whey stream have changed dramatically. In the 1960's,
all the whey went back to local farns to be used as hog feed.
As nmore farmers got out of the hog business, the whey started
to beconme a burden. Klondike put in equipnent to first ship
warmwhey to a drying facility for animal feed. A few years
| ater we upgraded to cool the whey and were able to ship to a
pl ant that made whey protein concentrate. In 1984, we
installed our first ultra-filtration system This allowed us
to sell WPC 34 to a nei ghboring whey processing facility in
order to gain revenue. At that time, the perneate was spread
on the land as fertilizer. 1In 2004, we installed a reverse
osnosi s systemfor the perneate so that we could increase the

solids and sell it to a neighboring processor to increase our
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revenue. Qur whey processing capabilities are limted by our
production of Feta cheese. Feta cheese produces a higher acid
whey that nust be blended with other whey in order to be dried.
This fact, along wth our limted waste water capacity, only
allows us to sell liquid products to a |arger whey processing
facility, thus, limting the amount of revenue we can generate.
At this time, Kl ondike Cheese has no other options to recoup
any additional revenue fromits whey stream

The issue is the other solids mlk price is based on
the dry whey price, which doesn't accurately reflect our whey
revenue. So there are nonths that Kl ondi ke Cheese cannot earn
revenues on concentrated whey and perneate that neet the whey
value inthe dass Ill mlk price. This will be denonstrated
in the attached spreadsheet. The deficit hinders our ability
to invest in our operation, in the face of ever-increasing
costs brought on by buyer demands, food safety requirenents,
envi ronnment al regul ations, and over heads.

Thank you.

MR ENGLISH M. Stettler, your turn, Exhibit 125.
MR. STETTLER | have a little shorter story.

| am Steve Stettler, President of Decatur Dairy, Inc.,
in Brodhead, Wsconsin. W have been a cooperative since 1942
and were started by seven farnmers to turn our mlk into cheese
and nmarket it.

Decatur Dairy has seen several changes over the years
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and has grown over the years to supply the needs of its
custoners. W have went from maki ng Swi ss cheese to Mienster,
brick cheese, farmer cheese, and now we al so nmake Havarti,
Gouda, specialty Smss, and several cheese curds. Decatur
Dai ry nmakes several smaller batches of cheese for its retai
store producing its own Col by, Cojack, Mnterey Jack, and
several snoked cheeses.

Decatur Dairy has sold its whey since the early 1970's
to processors to take the protein out of the product. Decatur
Dairy has always sold warm whey and has whey processing plants
close to the facility.

Back in the 1970's, Decatur Dairy was paid a flat rate
for whey. The rate being .14 to .16 cents on solids, and that
did not change until 2012 when the rate changed to a percentage
of dry whey. Now, | may add to the, to ny testinony, also,
that these are nodest numbers .14 to .16 cents. Wen | go back
we are actually down to .04 to .06 cents, so that nunber has
varied, but it had never gone over .16 cents.

Dry whey pricing hurts us because we only sell wet
whey. And for Decatur Dairy to build a dryer is out of the
questi on.

My cooperative is in favor of changing the way whey is
priced in mlk pricing. Decatur Dairy sells its cheese, cream
and whey and that is how we pay for our mlk and the mlk price

Is based. When the other solids price gets raised, we pay nore
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for solids than the waste solids price can nake up for
Decatur Dairy feels our mlk price will not be | ower because of
this, but will be nore conpetitive and fair.

The cooperative has had many di scussions on whey and
how to sell it, and if it nakes sense to invest in the
equi pment to process. There are so many issues for us to
invest in processing equi pment for whey. Wste water is a big
i ssue, as whey equi prent woul d add anot her 30,000 gal | ons of
waste water in just cleaning the equipnment, and if you want to
reuse the water, there would also be the redesign of piping to
handl e the water, and cl eaning those |ines add nore waste
water, also. Waste water inprovenents to handle this amount of
wat er and the byproducts of pernmeate would be as high as
$2 mllion, and that really doesn't have a payback

Decatur Dairy would al so have to expand the building
for equipnent, and right now land is not available for building
addi tions. The cooperative could easily be $3 mllion plus in
investments if whey investnent was | ooked at.

The ot her way whey pricing is being done, the nmoney
that is being paid for whey really doesn't cover the investnent
if it is not changed. 1In the past, if you invested in whey
equi pment at the right time, it would pay for itself because it
did not have a huge inpact on mlk pricing, and other solids
did not have the high value and the demand, the demand was not

as great as it is today. Unfortunately, we did not have the
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space or facility to invest in the equipnent.

Qur cooperative strongly encourages a review of this
pricing. Decatur Dairy has been short on covering mlk costs
for the last five years, with 2012 being a negative .5386
cents. In 2013, it was a negative 5291. In 2014, we were a
negative 7114, and in 2015, there was a negative of 6 cents and
three quarters. The only nonths in those years that the
cooperative was in the black and covering their cost was 2015.
It was July 2015, with a positive 3.58 cents. August 2015 we
were a positive 2.735 cents, and in Septenber we were positive,
| take that back, | nade a m stake there. In August 2015 we
were a positive 27 cents .35, and in Septenber we were a
positive 46 cents . 49.

Decatur Dairy would like to invest in whey and do the
processing the correct way, but it just doesn't work with the
current system W all know the demands for solids wll cone
back and mlk price wll reflect that for the farner. The
cooperative would like to see a systemwhere the price of whey
woul d generate sone profits to reinvest in whey processing, as
it is a huge expense. Thank you.

BY MR ENGLI SH.

Q The first thing, M. Stettler, going back to the
par agraph when you were giving the nunbers. First of all, al
t hose nunbers were in cents, and so when you said 5386 it was

53.86 cents, correct?
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A. They are in cents, yes.

Q And if you go to 2014, |ooking at your chart and
| ooking at that, you read it correctly, | believe, and you read
it differently fromthe text. You read 71.14 cents, what's
witten there is 7.114, so if the zero should be struck on
Exhibit 125, correct? It's really 0.7114, correct?

A, Yes, .07114.

Q So l'd ask that the zero after the period for 2014 be
struck so that it reads 0.7114.

JUDGE CLI FTON: Now, the two of you did not just now say
the same thing as each other, so | want to nmake sure what this
I's supposed to be. Are you looking at a chart and getting it
fromthere, M. English?

MR ENGISH Yes. And | wasn't going to talk about the
chart yet, | was trying to fix this first. But | guess if you
| ook at page 3, M. Stettler, and the audi ence, at 2014, and
the last colum for 2014, which is the second to the last |ine
inred, it's a negative 0, it is dollar sign, $0.7114, correct,
M. Stettler?

MR STETTLER: Correct.

BY MR ENGLI SH.

Q Gkay. And that's the nunber you neant to have on
Page 2 of your testinony, correct?

A, Correct.

Q kay. And, in fact, | think he actually read it that

5723

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

way, your Honor, | think he read it correctly.

JUDGE CLIFTON: Al right.

MR, ENGLISH. So the line that says 2014 was a negative
0.07114, really should read, 2014 was a negative 0.7114; is
that correct, M. Stettler?

MR STETTLER: Correct.

JUDGE CLI FTON:  Thank you both. Ms. Frisius, on the third
line dowmn fromthe next to the |ast paragraph on page 2, we're
going to strike a "0" so that the phrase that begins with
"2014" will say, "2014 was a negative 0." now we strike a
"0.7114." Al right. M. English?

MR. ENGLI SH: Thank you.

JUDGE CLI FTON:  Now, are you through with going over those
numbers, because | would like himto do themone nore tine.

MR ENGISH | was done, but if you want himto go through
t hem agai n, your Honor, |'m happy to do that.

JUDGE CLIFTON: kay. So let's look at those again and
express themclearly in cents. So -- so we're still in that
next to the |ast paragraph on page 2. W're starting with
2012, and read that again, and go slowy so that we can capture
in our mnds how many cents were lost. So 2012?

MR STETTLER. Wth 2012 being a negative .5386 cents.

JUDGE CLIFTON: MNow, it is -- if you put in the point it is
part of a dollar.

MR STETTLER: | don't know how you want to ne to read it.
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JUDCGE CLI FTON: That sounds great. 53.86 cents sound
great. Now, what it's witten as, is as parts of a dollar

MR STETTLER  Correct.

JUDGE CLI FTON: But you don't have to read it that way, you
can read it |ike you just did.

MR, STETTLER. Al right.

JUDGE CLIFTON: So start again, then, wth 2012.

MR STETTLER 2012 being a negative 53.86 cents; 2013 was
a negative 52.91 cents; 2014 was a negative 7.114 cents.

JUDGE CLIFTON: O 71.14.

MR STETTLER. No, it is 7 --

MR. ENGLI SH We struck the zero there, renenber.

MR STETTLER: Yeah, we struck the zero. This is a point,
ny paper says .07, which would be 7 cents.

MR, ENGISH | understand that. But | thought we just
went through and you agree that if you | ook at page 3 of your
testimony, of which is the exhibits.

MR STETTLER It is .0

MR ENGISH It is 0.7

MR, STETTLER. | was reading it off the paper.

MR. ENGLI SH: Everybody el se struck the zero, we need you
to strike the zero, too.

MR, STETTLER: | didn't do to that. 2014 was a negative
. 7114,

JUDGE CLI FTON: (Ckay. Now, just, just tell nme --
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MR STETTLER: 71.4 cents.

JUDGE CLIFTON: One nore tinme, 71.147?

MR STETTLER 2014 was a negative 71.14 cents; 2015 was a
negative 6.75 cents.

JUDCGE CLI FTON: So every single one of those five years was
a | oss?

MR STETTLER  Correct.

JUDGE CLIFTON: Al right. And then continuing on with
your next sentence.

MR. STETTLER  The only nonths in those years that the
cooperative was in the black and covering their costs was
July "15, with a positive 3.58 cents. August '15 was a
positive 27.35 cents, and Septenber was a positive 46.49 cents.

JUDGE CLIFTON: Good. I'mtotally happy. Thank you.
M. English?

MR. ENGLI SH. Thank you.
BY MR ENGLI SH.

Q So let nme take you, first separately, and then at sone
poi nt you can answer questions whoever you want to have answer
the questions, but let me take you first separately through
your exhibits and ask a few ot her questions.

So let me start with you, M. Buholzer. Can you tel
us a little bit nore about yourself? W all have that
privilege, and, well, actually, the lawers don't, but

everybody el se on the witness stand has had the privil ege, and
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everybody is a little shy. So why don't you tell us alittle
about who you are, and your educational background, and your
wor k backgr ound.
A I'ma lifelong cheese maker. M brothers and | -- |

got two brothers, Ron and Dave, |'mthe youngest of the three.
W grew up in the house, which is common in the small cheese
factories of Wsconsin. There was a house upstairs where nom
and dad lived, so | grew up, you know, in the, around the plant
| earning the business. | graduated from high school in 1970,
and nmy brother got back from Service. He was in Vietnamthe
sanme year, and I went to one year of college and cane back
And if we wanted to join nomand dad in business, but our co-op
was, it was a small. | don't know, we nmaybe had ten or twelve
farmowners at that tine, they did not want to -- we needed to
expand to feed potentially four famlies instead of one famly.
And the farnmers didn't want to go into debt, so they agreed to
sell the co-op to momand dad and ny two brothers and nysel f.
So we formed a corporation at that point and we've grown to the
poi nt now, where I'mthird generation in the business, and now
the fourth generation which is my son, ny nephew, ny son-in-|aw
and ny daughter-in-law are all working at the plant in a full
time basis.

And we have grown a lot. W made entirely Swi ss cheese
until 1970, | think, dad nade his last Swiss. And then we have

made di fferent cheeses. W have nade cheddar cheese,
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Mbzzarel la, alnost anything that -- we were never afraid to
change to find a market to stay conmpetitive. And, you know,

even though we weren't a co-op and necessarily answering to the

farners |ike a co-op does, it's still in, it's still really
conpetitive for mlk. |If you don't have a good mlk price,
there's no reason the farmer will, doesn't nove to a better

pricing structure, which | don't blanme themfor that.
So we have been real proactive in trying to do

different things to keep our conpany going and growi ng. And we
have had nice growh. Feta cheese has been a really good thing
for our conpany, but it does present problens wth the whey
processing, as | nentioned in nmy testinony.

Q Al right. Are you a master cheese maker?

A Yes, I'ma Wsconsin master cheese naker.

Q What exactly is that?

A, To be -- in Wsconsin we have a cheese naker's
'icensing program And to get that you have to apprentice for,
| don't know, what is that, a year, Steve? O just -- just the
cheese maker's |icense.

MR STETTLER. 10 or 12, no, it's one year.

MR. BUHOLZER: Yeah, to just get a nornal cheese naker's
license is a one-year apprenticeship and then you have to pass
an exam To become a master it is a ten-year apprenticeship,
and you have to take courses at UW Madison Center for Dairy

Research, and it is areally rigorous exam And we're -- in

5728

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Wsconsin we're really proud of that Master Cheese Maker
program because it sets us apart and we believe it makes us
better cheese makers because of the, we can interact with
other, with our peers, and we get a lot of help fromthe
university if we have technical issues, and it's just been a
wonderful thing for us.

Q Thank you. You have already said in your statenent
that you have 162 enpl oyees, and | just want to nake sure
that's throughout all your operations that mght be, if you
have any inter-related conpanies or anything, that's all the
enpl oyees you have

MR. BUHOLZER  Yes, that's correct. Al of our facilities
| ocated in one place in Mnroe there.

MR ENGLISH: Al right.

JUDGE CLI FTON: One place in what?

MR. BUHOLZER  Monroe, W sconsin.
BY MR ENGLI SH.

Q So | want to ask a few questions for clarification from
page 2 of your statement. You said your waste water treatnent
plant is an anaerobi c and aerobic pre-treatnment system W
haven't had those terms in the record yet, so could you tell us
what that neans?

A.  Yes. The anaerobic system it consists at this point,
we capture our floor water, we have to punp it because the

cheese factory's at the bottomof the hill and the only flat
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spot we have is on top of the hill. So we have to punp it up
into, we have got three holding | agoons, two 500, 000-gall on
anaerobi ¢, and anaerobic nmeans you don't want air, the bugs
that digest your waste are -- I'mnot a scientist -- but bugs
that don't |ike oxygen. So that is to dissolve our sludge
sonewhat .

It goes fromthose two 500, 000-gal | on hol di ng | agoons
toall mllion gallon aerobic | agoon. And the aerobic |agoon
has, we have got five, 20 horsepower aerators that we, you
know, punp oxygen in, and a different anaerobic process takes
over, and it works simlar to a nunicipality. But a
muni cipality takes the BOD and all the other things down to
zero so they can go to a streamwith it. W only have to drop
it dowmn to a low level, which | don't know the exact nunber.
And then we irrigate on about hundred acres of farniand that,
and even Wsconsin wth our short growi ng season than here in
California, we're able to always get four real nice crops of
Alfalfa, sone years five depending on how nuch the rain gets in
our way as far as harvesting. So then we harvest those crops,
it goes back to local farners to be fed to the dairy cattle,
who ship us mlk again. So it is a kind of a self-sustaining
t hi ng.

Q And I'mgoing to apol ogi ze, but you used the letters
BOD, and so if you could just describe that for us?

A.  Oh, Biological Oxygen Demand.
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Q Ckay. In the mddle of your page, and I'mpretty sure
| know what it is, but so sonebody doesn't have a question
sonetinme later, you said DNR requirenents, is that Wsconsin
Departnent of National Resources?

A, That's correct.

Q So that's a regulatory denmand?

A. Correct.

Q | think we had sone discussion of this issue. Turning
over to page 3, when you say prior to 2004 that perneate was
spread on the |land, what is the perneate?

A, Wien you, cheese whey has basically two conponents,
protein and | actose. Wen we run it through an
ultra-filtration in order to take the protein out, you reject
the lactose. The lactose is the perneate stream

Q Ckay. And you have discussed the higher acid whey, and
again, | think we have heard sone testinony about this. But
why must it be blended wth other whey in order to be dried?

A, You know, |'mnot an expert on drying whey, but we
actually looked into a putting in a small dryer just to run our
own facility. And for sone reason when the acidity gets
hi gher, which is a lower PH, it just, it wants to ball up in
the dryer, plug nozzles, there's just, fromall the consultants
we tal ked about, it's just, it's a mess. So the larger whey
pl ants where maybe ny stream and at Kl ondi ke, our Feta whey is

t he bigger of our two streams. Qur brick, Mienster, and
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Havarti whey woul d be fine, it woul

enough to blend the Feta whey up.

d dry great, but it's not

So when we send it to a

| arger facility that's maybe processing mllions of pounds of
whey a day, they can blend it up and they don't notice it |

guess is what happens.

Q Does that affect the price you can get for it, if you
know?

A, Not -- | don't think too terribly bad. You know, it's
al ways in, because | have to negotiate the contract every year

or two, and it always conmes up in the conversation

Q kay. So it's affecting it in some way and not

positive, correct?

A It definitely is not positive.

Q Again, on clarification, and actually this is for both

of you, for you, M. Buhol zer, on page 3; and for you

M. Stettler, on your first page, when you di scuss how whey is

priced in mlk pricing, you're referring to the Federal M1k

Order pricing. |Is that what you mean?
A, Correct.
Q kay. And that was yes for M. Buholzer. |Is that also

yes for M. Stettler?

MR STETTLER  Yes, correct.

Q Al right. So M. Buholzer, if we now can turn to your

pages 4 and 5, should we talk first about page 5, which is

i sted whey operating cost, or should we tal k about Kl ondi ke
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Cheese Wiey P and L?
MR BUHOLZER It's up to you.

Q Al right. Wll, why don't you tell us what you are
showi ng here and wal k us through one nonth of one year.

A Ckay.

Q So well, I guess it is all 2014. So do you want to
wal k us through January of 2014 and tell us what it is you are
showi ng us here?

A Al right. In January '14, on the top colum, it is
showi ng that we brought in 11,526,621 pounds of mlk, and then
the next colum is the pounds of mlk fat, which is the pounds
of mlk tines the fat test. And the next columm, the pounds of
protein, which is pounds of mlk times the protein test. And
the next colum is the mlk other solids, which is the sane
equat i on.

And then we use nonfat dry mlk in our Feta cheese,
which is the next colums over to raise solids so we can get
nore t hroughput through our automated cheese making system So
in January we purchased 467, 185 pounds of nonfat, nonfat
standard comodity. So there's an estinmated protein value and
an estimated other solids value, which I don't know where
that's published, but I knowit's published sonepl ace.

And so those are those numbers. And then the next
colum is the Federal M|k Marketing other solids price per

pound, and then the next colum is the cal cul ated other solids
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cost. And if you go to the bottomtable, in January it shows
ny revenue. M/ UF whey sales, that could actually read UF
protein, because we take the whole whey and then we run it
t hrough the UF, and we get two conponents. The first colum is
the protein and the other colum is the perneate, so that maybe
shoul d have been | abeled different.

JUDGE CLI FTON: Let us do that now. Ms. Frisius, on
Page 4, the table, we're in the bottom section and we're just
| ooki ng at the names of the colums. And in the bottom
section, the top first category says UF whey sales. W'l
strike "whey" and insert "protein". And just so we're clear,
that is just the protein that's taken out of the whey.

MR. BUHOLZER  That's correct.

JUDGE CLIFTON:  Ckay.

MR, BUHOLZER. And ours is sold at 34, WPC, which is whey
protein concentrate, 34 percent.

JUDGE CLI FTON: Then maybe | shoul dn't have stricken the
whey.

MR ENGISH Wuld it be UF whey protein sal es?

MR. BUHOLZER  \WWey protein concentrate, possibly.

MR. ENGLI SH: UF whey protein concentrate sal es?

MR, BUHOLZER: At 34 percent if you want to be totally
accurate, because, you know, we could be making 60 or we could
be meki ng 80, but we're making 34.

MR ENGISH | think we want to be as accurate and
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conpl ete as possible, but we want it to be your words and

m ne, and not even Judge Cdifton's.

not

MR, BUHOLZER: SO let's call it whey protein concentrate 34

per cent .
JUDGE CLIFTON: Okay. So what we're inserting before the
word "protein" is "whey". Wey protein 34 percent concentrate

sal es.

MR. BUHOLZER = Sal es.

JUDGE CLIFTON: Do you want it again, Ms. Frisius? You are

good? Thank you.

MR. BUHOLZER  Ckay. So in January we sold, and the second

colum is the price | received. And so then it cane to the

pounds, tines the price, and --

MR. ENGLISH So just to be clear in the record, because

what you are saying is for January you had 278, 120 pounds,
correct?

MR BUHOLZER  Yep.

MR. ENGLI SH: And you got a price of $1.5456, correct?

MR. BUHOLZER: Correct.

MR ENGISH And that's the total revenue then of 429, 852,

correct?
MR. BUHOLZER  That's al so correct.
BY MR ENGLI SH
Q Al right.

A. The other streamis the whey perneate, which is the
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| actose stream And we had 504, 000 pounds -- 504, 312 pounds,
and in January | got 10 cents a pound of solids, and for a
total revenue of $50,431. And the next colum is ny total whey
revenue of $480,283. The next is the Federal M|k Marketing
Order Class Il other solids cost of for ny mlk supply was
$396, 752, | had a processing cost of $25,905, for a net margin
of $57,626, or the next columm is 49.99 cents per hundredwei ght
on my mlKk.

Q Wiich just happened to be the one nonth of the whole
year that you actually nmade noney?

A. That's correct. Al the rest of the other 11 nonths
were all negative for ne.

Q So now, is the processing cost on page 4 derived in
some way frompage 5 is that where we would go?

A Yes, it is.

Q So could you describe where your processing cost cones
fron?

A Wll, the first colum is labor. It takes, you know,
two, at |east two guys, two full-tine people. And with, you
know, with insurance and overhead, we canme up with $112, 000.
The cleaning chemcals cane directly from we do biweekly
chem cal inventories and usage rates, so that's a direct
number. The electric cost is, you know, we have got a | ot of
electricity going in our plant, so what | did to derive this

cost is, our whey processing systemis all off a, of one, it's
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a separate set of nmotor control center parts. So we put,
took an anp draw when everything was running, you know,

normal [y we put an anp draw, and then we -- we -- our

electricity is based on kilowatts. Qur rate is 8 cents a

we

kil owatt hour, so | took the anps, times the volts, and that

gives you the kilowatts. And | cane up with, and then tines

the hours that the machinery runs, and | canme up with the
$46, 280.

The waste water costs those are -- and so the

electricity is alittle bit of an estinmate. But, if anything,

| was conservative on it because | did that recently in the

sumer nmonths when it is really hot outside, because the

cooling takes so much nore load, |I'msure they woul d be higher

than that, but | wanted to nake sure | was conservative on

this. The waste water costs are, again, direct nunbers that we

can, in our booking systemthat we have, depreciation, again

Is a direct nunber that we have.
Menbrane replacenent. Utra-filtration system and

reverse osnosis systemis just filters and punps, and the

a

filters have a finite life and they are expensive. And the

three-year life is actually for the RO And that's being

pretty generous. W get better |ife than nost people, but one

of the reasons is, we're a five-day plant, not a seven-day

plant. So, you know, a seven-day plant, and we're also, you

know, maybe 18-hours instead of 24-hours. So | get little bit
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| onger life than sone conpanies. And same with the next colum
is the 1.5, that was actually the ultra-filtrati on menbranes,
so | think I was generous on those costs.

And then so we got the total of $324,000 and divided it
by the 12 nonths for $27,016 a nonth, or 9.31 cents per pound
of -- Tammy, our controller, put this in as UF solids. So |
don't know if that's, | got to be honest with you, | don't know
if that's including the perneate on that 9 cents, but I'm
| ooking nmore at the $27,000 a nonth, actually.

Q So to be clear, the three year nenbrane life is for the
RO nenbr ane?

A. Correct.

Q And the one and a half year nenbrane life is for the UF
menbr ane?

A, That's correct.

Q Gkay. So that 9.31 cents would be carried back to the
processi ng cost agai nst the pounds, correct?

A. That's correct.

Q Ckay. So even if you didn't have that processing cost,
| was | ooking at your colums, and it |ooks |ike, other than
January and February of 2014, even if you didn't have the
processing cost, just the FMMO ot her solids cost would be
greater than the value that you receive for the total whey; is
that correct?

A. That's correct.
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Q Ckay. Now, did you prepare, or was it -- was the

tabl es on pages 4 and 5?
JUDGE CLIFTON:  |I'msorry,
see that.
MR ENGLISH Al right.
bottom set of tables with the

whey revenue, which is all in

|''mnot seeing that. So help ne

Your Honor,

| was | ooking at the

large all capital typed total

bl ack. So

it's, the one that

says total whey revenue. For instance, January is $480, 283.

Do you see that now?
JUDGE CLI FTON:  Yes.

MR, ENGISH Okay. And | was conparing that colum of

total whey revenue to only the next colum, which is cost of

products sold, FMMO, OS for other solids cost.

JUDGE CLI FTON:  Yes.

MR ENGISH So | was excluding the next columm, which is

t he processing cost.

JUDGE CLI FTON:  Yes.

MR. ENGLISH And | was asking himto confirmw th me that

if you just |ook at those two

colums, total whey revenue in

the bl ack and the FMMO ot her solids cost

in the red, that other

t han January and February, the FMMO ot her solids cost exceeded

the total whey revenue for every nonth March through Decenber.

JUDGE CLIFTON: | see it now.

MR. ENGLI SH: And you agree with that, M. Buhol zer

correct?
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MR. BUHOLZER  That's correct.
MR. ENGLI SH: Thank you for asking, your Honor.

JUDGE CLI FTON:  Thank you.

MR. ENGLI SH: When it cones to numbers, sonetinmes | nove
very fast.
BY MR ENGLI SH.

Q Al right. Dd you prepare or did you cause pages 4
and 5 to be prepared at your direction and control? Did you do
it personally or ask for sonebody to do it who works for you?

A. Yes. Tammy Federoff, our controller, did it for us.

Q Now, I'msure you are going to be asked a coupl e of
ot her questions, and one of themthat comes to nmy mnd is, is
Kl ondi ke Cheese Conpany a pool plant?

A, Yes, we are.

Q Have you al ways been a pool plant?

A.  Yeah, well, many years.

Q Ckay. Before |l turnto M. Stettler, is there anything
el se you would like to add, and before |I turn you over to the
further exam nation?

A. Not at this tine.

Q Terrific, sir. Al right. Your turn, M. Stettler.
First, are you a naster cheese maker?

MR STETTLER  Yes, | am
Q Thank you. Second, unlike M. Buhol zer, you didn't

di scl ose how nmany enpl oyees Decatur Dairy has. Can you tell us

5740

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

how many enpl oyees it has?

A | have 33.

Q Ckay. And | admt | got alittle confused when you
were reading fromthe mddle of the page, when you went off the
script and you said something about the rates. So when it
changed in 2012 to a percentage of dry whey, can you tell us
what a range is you have gotten since 2012?

A.  Since 2012 we're on a percentage of dry whey. And we
are at 52, well, it's changed, | was at 55 now |'mat 52.5
percent of dry whey.

Q Soif it goes down, by definition, you are getting
| ess, correct?

A. Correct.

Q So | want you then to turn to page 3. And if, you have
obvi ously al ready provided the conclusion of this for the years
2012, look at 2013. Do you want to correct here in the bottom
section under page 3, looks like there's an inverted nunber, it
says 2103 | ooking at the bottom of the page?

JUDGE CLI FTON: Wiere at the bottom oh just the way the
year is expressed.

MR, STETTLER. Ch, yeah.

MR. ENG.I SH. Do you want to change that from 2103 --
al though we nay still be here -- to 20137

MR STETTLER 2013, yes.

JUDGE CLIFTON: Ms. Frisius, do you see where he is?
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M5. FRISIUS: Yes.
BY MR ENGLI SH.

Q Al right. So you have already provided those nunbers
as conclusions for the years and also for the nonths. So if
it's easiest, it's easier for me if you just go across the top
l'ine, which is January 2012. Could you tell us what it is you
are show ng here on this chart?

MR. STETTLER  Well, the first colum is the Federal Order
price for other solids. The second colum is the dry whey
price, published dry whey price, and then the third colum is
52.5 percent of dry whey, which is what we get paid.

Q Ckay.

A. And then the fourth colum is the Federal O der cost of
ot her solids, which is an estimted 5.6 percent other solids.

Q 5.6 or 5.69?

A, 5.69 of other solids. So that's pretty nuch what we're
paying for our mlk --

Q Ckay.

A, -- on other solids. So the next colum is the value of
our whey. And then we subtract the Federal O der price from
our val ue of whey, and that's how we come up with the plant
ot her solids margin.

Q Al right. So the one thing | didn't inmediately
followis the colum that is the whey sal es val ue per

hundr edwei ght at 5.69 percent. How is that derived? Is it
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derived using the colum of 52.5 percent of NDPSR whey, or how,
where is the 2.05?

A. The $2.05 is figured, yeah, that's figured fromthe
55.5 dry whey. That, if you nultiply it out tinmes other
solids, that's what we're going to get.

Q Ckay. Now, you just said 55.57?

A Wll, the 52.5 is where we cone up with the nunber, but
we use the sane value on our mlk solid at 5.69, and that's
where we cone up with that value of $2.05.4 cents.

Q Now, unlike, M. Buholzer, you haven't done a
processing cost, correct?

A No.

Q Because you are not processing?

A, Correct.

Q ay. Do you have to pay to transport it or is this
the, is this the value at your plant that you get?

A. They pay ne the value at ny plant.

Q kay. So the transport is being carried by them is
that correct?

A, Correct.

Q So this is the net anmount you get?

A Yes.

Q Do you have anything further that you would |ike to add
before I nmove the adm ssion of the exhibits and turn you over

for further exam nation?
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A No, sir.
Q Gkay. Your Honor, I'msorry, did you want to do
sonet hi ng?
JUDGE CLIFTON: | do have a question. Mdst recently you
have been in the black. Wy would that be, if you know
MR, STETTLER. Well, other solids have gone down. The
price of other solids have gone down, so that's the main
reason.
JUDCGE CLIFTON. Al right. And is that because it went
fromb55 percent to 52 or it went, did it go down further?
MR. STETTLER No, we're still at 52.5 percent.
JUDGE CLIFTON: Al right. But the whey price that is
determ ned by the market is what went down?
MR. STETTLER  Qur whey prices also went down, but so has
ot her solids.
JUDGE CLI FTON:  Ckay.
MR, STETTLER: So there's a there's kind of a balance right
nNow.
JUDGE CLIFTON: Al right.
BY MR ENGLI SH
Q If the price of whey goes |ow enough, then the fornula
doesn't work against you; is that point?
A, For ne, if the price of whey goes lower, |'mactually
better off because | get 50 percent of the lower price. If the

whey price goes high, | actually lose. Were Steve would gain,
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| woul d | ose, because | only get 50 percent of the higher
nunber, where | don't -- | don't reap the benefits of dry whey
because |'monly getting a percentage.

Q So if the function of the formula which you are being
paid, for your instance, that's different fromwhat's happening
with M. Buhol zer?

A. Correct. For ny operation, |'ve known for several
years that | do better with a | ower whey price.

Q kay. And just to be clear, you haven't included
Cct ober 2015 in this chart because we don't have those final
nunbers yet; is that correct?

A. Correct. | don't have those.

Q Gkay. Any other clarifying questions you want to ask,
your Honor ?

JUDCGE CLI FTON:  You know, | still don't understand why you
get, why you are better off when the price goes down. Because
| just see that you are paid a percentage, so |I'mstill
struggling with that.

MR, ENGISH Let ne see if | can ask him sone questions
and see if | can work that out.

JUDGE CLI FTON: Ckay.

BY MR ENGLI SH.

Q So the fourth columm, which is FMMO ot her solids cost?

A, Correct.

Q It's nowdown, if you | ook at Septenmber 2015, it's down
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to 0.2646, correct? Wiich is 26.46 cents, correct?

A. Correct.

Q Now, if we go up to the top, and just going to the top
because it's easiest, it's $2.8632, so it is nore than ten
times nore in January of 2012 than it was for Septenber of
2015, correct?

A. Correct.

Q You get paid 52 and a half percent of the actual whey
price which factors into the other solids price, correct?

A, Correct.

Q So 52 percent of a bigger nunber, actually |eaves you
wth a larger loss than 52 percent of a smaller nunber,
correct?

A, That is correct.

Q Does that help, your Honor?

JUDGE CLIFTON: No, but as long as Dr. Schiek is follow ng
it, I'mgood.

MR. STETTLER  Well, if you look at -- if you | ook at
Colum 5 where it turns to the black, that nunber is |arger
than Colum 4, that's what this, that's what the change is. So
the value, the value of ny whey is nore than the val ue of
solids in ny mlk.

JUDGE CLI FTON: That makes sense to me. Thank you.

MR. STETTLER  That's where the problemis, that's where

the problemis with the whol e fornula.
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JUDGE CLIFTON: Al right.

MR, ENGLI SH: Meaning what? Wat -- expand, please.

MR, STETTLER: Well, when the value of whey gets that high
it raises ny other solids price. Were you |ook, | mean, we
were at $2.86 at one point, you know, and now we're down to 26
cents. And in the early days of whey, there wasn't that much
val ue put on other solids, and that's why if you got into whey
busi ness early, you could pay your equipment off. \Were now,
as you can see, there's a value in the fornula, so you have to
take that value for your whey and pay it to the mlk

JUDGE CLIFTON: That -- now | understand.

BY MR ENGLI SH.

Q So again, going a little further with that. Wen
Federal Order Reform based on 1996 data, was finalized in
1999, you didn't see any kind of values for whey like you have
seen in recent years; is that correct?

A, Wthout |ooking, I would -- | would suspect not, but
W thout |ooking at it I can't answer that.

Q Al right. | don't want to -- that's fine. Al right.
Your Honor, | move adm ssion of Exhibit 124, actually, let me
go back. D d you prepare or cause to prepare under your
direction and control what is page 37?

A | worked with ny Executive Director from Wsconsin
Cheese Makers on this, so together we put these nunbers

together. | had all the data, | just hadn't put it on the
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paper .

Q But you participated in directly in that?

A.  Yes, absolutely.

Q Gkay. Your Honor, | nove adm ssion of Exhibit 124 and
125.

JUDGE CLIFTON: Let us start with Exhibit 124. Does anyone
want to ask questions of M. Buhol zer before determning
whet her you have any objections? No one. |s there any
objection to the adm ssion into evidence of Exhibit 124? There
are none. Exhibit 124 is admtted into evidence.

(Thereafter, Exhibit Nunber 124, was
received into evidence.)

JUDGE CLIFTON:. Wth regard to Exhibit 125, does anyone
want to ask questions of M. Stettler before determining if you
have an objection? No one. Is there any objection to the
adm ssion into evidence of Exhibit 125? There are none.

Exhibit 125 is admtted into evidence.
(Thereafter, Exhibit Nunber 125, was
received into evidence.)

MR ENG.I SH.  Your Honor, | actually forgot one or two
questions that | meant to ask of the two of themtogether.

Q So do you understand that this proceeding is about
pronul gating a brand new potential Federal Order for California
only?

MR. BUHOLZER  Yes, | do.
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MR, STETTLER.  Yes, | do.

Q Gkay. And so whatever comes out of this isn't going to
have any imedi ate i npact on Federal Order 30, correct?

MR BUHOLZER: Correct.

MR STETTLER: Correct.

Q And you understand that that would, at least until, if
there ever is a proceeding nationally for Order 30, |eave
California with a different, and likely | ower price for cheese
than for you?

Do you understand that, a regul ated price?

MR. STETTLER It is possible.

MR, BUHOLZER:  Yes.

Q Gkay. And does that raise any concerns for you?

MR. STETTLER It is |ower now, so no.

Q M. Buhol zer?

MR. BUHOLZER: No, we'd have to conpete.

Q Ckay.

MR. STETTLER  Qur price is Wsconsin is all based on
conpetitive mlk pricing. | mean, we -- we have a different
environnent than California.

Q The witnesses are avail able for exam nation

JUDGE CLIFTON: Well, M. Stettler, help ne here. | think
what you are telling me is you pay nore than the regul ated
m ni mum price?

MR, STETTLER. That's correct.
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MR. BUHOLZER All the tine.

JUDGE CLI FTON: Ckay. Wio el se has questions for
M. Stettler or M. Buholzer? M. Beshore?

CROSS- EXAM NATI ON

BY MR BESHORE:

Q Good norning, gentlemen. Marvin Beshore. | represent
t he cooperatives that have requested this hearing and wi sh for
their dairy farners in California, a Federal MIk Oder. And
i ncl udes DFA and LOL who have operations in the Upper M dwest,
and also California Dairies, which is just here in California.
So | really thank you for your testinony and for com ng here
when, you know, this doesn't involve you in anyway, certainly,
but the information you provided is interesting and useful, |
t hi nk.

Do you understand that, or let ne suggest that the
reason ny clients, my dairy farmers, requested this hearing and
the reason we're here is basically because they are getting
paid a lot less for their mlk than you pay your farners day in
and day out, month in and nonth out. Do you understand that's
the basic dynam c under this proceedi ng?

MR STETTLER  Yes.

MR, BUHOLZER:  Yes.

Q kay. And you have just testified in response to
M. English's questions that, you know, you pay the m ni num

Federal Order Class IIIl price, plus conpetitive prem uns nonth
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in and nonth out in Wsconsin, correct?

MR. STETTLER  That's correct.

MR. BUHOLZER  That's correct.

Q Just out of curiosity, can you renenber, either of you
anytime that you paid less for mlk than the mninumd ass ||
price to your patrons?

MR, BUHOLZER: It has never happened at Kl ondike.

MR. STETTLER  There woul d have been a time where |, when
was not a pool plant and | didn't have the options of selling
ny cheese at a higher price, and there was nore pooling noney
avai l abl e, we were probably | ower then m nimum price.

Q Gkay. And how long ago was that? You don't have to be
preci se.

MR STETTLER  Ten years.

Q Ckay. Do both of you purchase exclusively Gade A mlKk
at this tinme?

MR BUHOLZER: No.

MR STETTLER  No.

Q Ckay. So sonme of your patrons are G ade B producers?

MR STETTLER: Correct.

MR, BUHOLZER:  Yes.

Q Gkay. So M. Buholzer, Kl ondike, if | understood your
testinony, maybe you can help me with this, is processing about
a thousand pounds, a mllion pounds a day. Did | understand

that right?
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MR. BUHOLZER: That's correct, sir.

Q Ckay. And so what | wasn't sure about, on your, on
page 4 of Exhibit 124 it showed total m |k purchases of per
nonth of around, you know, 11, 12 up to 15 mllion pounds,
which is closer to a half a mllion pounds a day.

MR, BUHOLZER. Yeah. W -- the nonfat m |k we buy, which
Is on the other columm, of course we reconstitute that with
water so we're about around a mllion pounds mlk equival ent.

Q kay. Got it. Thank you. So on this, on the sane
Exhibit then, 4, page 4, when you cal cul ated the other solids
cost, if my quick arithmetic is correct, you were including the
cost of other solids in the nonfat dry mlk as well as in your
fresh mlk?

A. That's correct, sir.

Q kay. Now, when you are buying nonfat dry mlk, that
I's being bought at whatever the market price is for nonfat at
the tine, correct?

A. That's correct.

Q Ckay. Wiich is not necessarily the same price as the
price for other solids in fresh mlk and the Federal Order
prices for that nonth?

A, That's also correct.

Q Ckay. Do you try to-- I"'msure you do try to, you
guys have short pencils the way you run your busi nesses, you

try to buy that nonfat what it is at a very good price and have

5752

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

it available for your use as you need it?

A, Actually, we generally contract yearly, so we don't do
nmuch spot stuff. W don't have warehouse capabilities to do
that, so, you know, we get two or three | oads a week, every
week, throughout the year.

Q So, like, at the present tine, the price of other
solids in the nonfat, if you were just isolating that, would be
somewhat | ess than the price in your fresh mlk for, under the
Federal Order mlk pricing, would it not?

A, You know, |I'ma master cheese maker, |I'mnot an
account ant

Q Gkay. Yeah, I'ma lawer, |'mnot an accountant
either, | may be real wong about that. But in any event,
there's a different price factor or a different cost factor
when you are buying the powder on the powder nmarket, you are
buying the mlk on the Federal Order mlk price market?

A.  Yes, we can agree to that definitely. Yes.

Q Ckay. Thank you. So are you famliar with a study
that was called Qpportunities for the Wsconsin Wey |ndustry,
a Wsconsin whey study that was done in 2013?

A. | have -- yeah. | have probably, | |ooked at it a
[ittle bit in "13, but it's been a long tinme since | |ooked at
it.

Q Ckay. How about you, M. Stettler?

MR, STETTLER. | was aware of it, but | haven't really read
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Q Ckay. It was -- it's been marked as an exhibit and
presented and admtted into evidence as an exhibit as part of
yesterday when M. Fish from Saputo was testifying, along with
Dr. Schiek. And | wonder if --

JUDGE CLIFTON: Shall | hand them a copy?

MR, BESHORE: | woul d appreciate that, your Honor, this is
Attachment 3 to Exhibit 123. And I'mon page, the page that's
mar ked 24 on the bottom handwitten nunber 24 on the bottom

MR, STETTLER.  Ckay.

BY MR BESHORE:

Q Gkay. And there's a chart here which represents a
survey, as | understand it, of cheese plants in Wsconsin in
2011, and how t hey, how they handl ed whey, and how many pl ants
handl ed whey, and it has 1, 2, 3, 4, 5 6 different categories
of whey handling, |level of processing it's called. Do you see
that, where it is called Level of Processing, then it has six
rows under that?

MR BUHOLZER  Yes.

Q Ckay. Let ne go with M. Buholzer first. Wich leve
woul d represent Kl ondi ke's whey handling?

MR, BUHOLZER: Well, | have got to read the footnotes down
at the bottom here quick before | can answer that.

Q Sure, please do.

A, W would be limted processing, footnote nunber 3, but
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| don't know if this is exactly accurate, because they are not
tal ki ng anyt hing about nmy perneate or |actose streamon that,
but that woul d be the closest for ne.

Q The cl osest, okay. So there m ght even be additiona
categories that could be refined on this list of how of |evels
of processing of whey?

A. In ny case, yes.

Q Gkay. And M. Stettler, Decatur, what your
cooperative, what |evel of processing would you fit into here?

MR STETTLER. | would be in nunber 2, sold for whol e whey
for processing. | think there was 41 plants there.

Q Gkay. So would you agree with nme that each of these
levels, and |I'Il ask M. Buhol zer first, each of these levels
and possi ble additional refinenents represent different manners
of handling whey, all of which are engaged by different cheese
manuf acturers in Wsconsin?

MR, BUHOLZER: Wthout reading the study, | would assune
that's what it says, but | haven't read the, you know, |ike, I
really -- | really don't want to go on record saying what this
means W t hout understandi ng what it means.

Q Gkay. Do you have any thoughts on that, M. Stettler
whet her this represents the fact that cheese plants in
W sconsin have nany different ways, at |east six levels, and
per haps nore as M. Buhol zer indicated if you refine them

further, many different ways of handling whey?
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MR. STETTLER  Well, there are different ways of handling
whey but | don't know how | would classify themall, so I nean.

Q Gkay. Wwell -- okay. So setting aside exactly how they
are classified, and | don't want to be stuck into those boxes
necessarily, would you not agree that the choices nmade by the
cheese maker, |'Il ask you first, M. Stettler, the choices
made by the cheese maker in terns of how they handl e whey,
result in different income streanms and cost configurations for
that particul ar manufacturer?

MR, STETTLER: It would be facility-driven, yes.

Q So each individual manufacturer woul d have their own
configuration of costs?

A. Correct.

Q And revenues? Gkay. That's yes?

A Yes.

Q She can't take a nod. And would you agree with that
al so, M. Buhol zer?

MR, BUHOLZER: Yes, | woul d.

Q Ckay. Now, let me just back up to Federal Order
pricing a bit. | think you indicated you are both pool plants.

MR. BUHOLZER  That's correct.

MR STETTLER  Yes.

Q And part of the CWPC systemof pooling if | read right
when | | ooked at the list of plants on the Market

Adm nistrator's website, correct?
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MR BUHOLZER  Yes.
MR STETTLER  Yes.

Q Gkay. Do you get regular -- besides being assured that
you are pool ed being part of that system are you, do you
receive regular distributions fromthat pooling program each
month or how does that work?

MR, BUHOLZER: Yeah, it varies. |It's been negative the
| ast few nonths where it's actually been a draw. Mst nonths
it's a positive, that's one of the reasons we're init, to try
to get the best return we can to our farm patrons.

Q Ckay. You are talking about the pool draw?

A. Correct.

Q Gkay. Gkay. So | was talking about the CMPC, super
pool system | don't knowif it is still called that, it used
to be called that years ago. The CMPC pooling program that
enabl es you to, in which you are in a systemof supply plants,
it's called.

A Ckay.

Q Does that result in any revenues to you other than the
pool draw?

A Not that |I'maware of.

Q Gkay. M. Stettler?

MR. STETTLER  For ne, | have only been in the pool since
August so it is newto me. | haven't really done a lot with

CWvPC.
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Q Ckay. So M. Buhol zer, do you -- do you ever have to
give up mlk?

MR. BUHOLZER: Yes. | have to ship -- well, last year --
in atypical year I'mgoing to say | ship 20 loads. 2014 we
didn't ship any because mlk was so long in the Mdwest, and
2015 so far | have shipped one | oad.

Q kay. And if you to ship, you get paid for that?
A. That's correct, yes.

Q Is there a give-up cost associated with that?

A Well, you know, you sell it as Class | and you know,
the prices, the Class I, Il, and IIl are always, you know,
bounci ng around, so, | nmean, yeah, it is fair. W get a fair

price for it.

Q Ckay. Both of you, I think, if I read it right,
process or, yeah, manufacture, nake some Class |l products as
well as dass Il products.

MR, BUHOLZER: That would only be ne, sir, we make yogurt.

Q Ckay. What portion of your production is yogurt versus
the cheeses?

A It is real low, we just opened our yogurt plant a
coupl e years ago. Percentage-wise it's, | think [ast nonth we
sol d maybe 400,000 pounds of yogurt, total, versus | don't know
how many pounds of cheese. Wthout a calculator | can't give
you the percentage.

Q | don't need the precise percent.
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A Yeah, it's small, | wish it was bigger.

Q You are hoping it grows?

A Yeah.

Q | guess, yeah. And do you have a retail store at your
| ocati on?

A. W do not.

Q You do not. Do you, M. Stettler?
MR, STETTLER  Yes, we do.
Q You do. And what portion of your production is sold
through the retail ?
MR. STETTLER It's very small. | -- | mean, we run about
50, 000 pounds of cheese a day, and | -- | don't knowif | sell
that in a nonth out of the store.
Q ay.
A. | nean, of our own products. | mean, | don't have
those nunbers in front of ne.
Q I'"mnot looking for precise nunbers or -- and |'m not
| ooki ng for anything that you don't want to share, that's your
prerogative here.
In terms of your size of your plant, M. Stettler, you
say you are naking about 50,000 pounds of cheese a day.
A, There are tines when we do 40 to 50.
Q 40 to 50?7 And is that seven days a week or how does --
what do you run?

A, Six days.
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Q Six days? Gkay. | think those are all the questions
have at this time. Thank you very much, gentlenen.

JUDGE CLIFTON: It's 10:30. GCentlenen, if you have tine, |
would like us to take a 15-m nute break and then invite you
back for further questions. Wuld that work for both of you?

MR. BUHOLZER  That's fi ne.

MR STETTLER  Yes.

JUDGE CLIFTON: Al right. Let's do that. Let's take our
break now, be back and ready to go at 10: 45.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 10:46. W0 next
has questions for these gentlenen, M. Buholzer and
M. Stettler? M. Vetne?

CROSS- EXAM NATI ON
BY MR VETNE:
Q Gkay. I1'll enter ny norning appearance, John Vetne,
representative for H | mar Cheese Conpany.

Both of you have, as | read your statement and heard
nost of your testinony, both of you have experienced chall enges
and losses in handling the whey stream of cheese; is that a
fair statenent?

MR. BUHOLZER  That's correct.

MR. STETTLER  That's correct.

Q But your total enterprise cooperative or cheese plant,

is able to sell cheese products and receive a return on that
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and still have noney left over to pay producers generally a
prem umover Class III, correct?

MR BUHOLZER: Correct.

MR STETTLER  Yes.

Q And that's because you take, what you end up doing with
the whey | osses and the whey challenges is essentially moving
that over to the cheese and to try to get it out of the cheese
mar ket rather than the whey market, correct?

MR. BUHOLZER  That's correct.

Q Is that true for both of you?

MR. STETTLER | have had whey conversations where it's
i ke, don't raise ny price of cheese because you are not
getting the value of whey, especially when whey and WPC went
really high. So | nean, the buyers are educated enough to
understand that they are not going to replace the val ue of
whey.

Q Ckay. Let ne ask about the buyers. Do you market your
cheese to internediaries that cut, wap, convert into consuner
packagi ng or food service packagi ng?

MR, STETTLER. W do both, | do both.
MR. BUHOLZER  Yeah, all of the above.

Q Al of the above. So you have sone direct sales from
your operations in consumer or food service packaging to
whol esal er s?

MR. BUHOLZER  Yes, we do.
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MR STETTLER  Yes.

Q Gkay. And whether your product is marketed through a

cut and wap converter or directly to a wholesaler, for a

| of

t hose whol esal ers you neet conpetition fromothers that, that

make a simlar product and would like to offer it to your
custoners, correct?

MR, STETTLER. Al the tine.

MR, BUHOLZER: That's al ways the case.

Q That's always the case. Ckay. Are you generally

famliar with the identity of those that conpete with you, make
simlar products?

MR, BUHOLZER: In the case of the Feta cheese, yes, it is a
limted -- in the case of our Feta cheese there is a limted

number of people manufacturing it. Like on the Mienster and

the Havarti and the bricks, where there's nore people, you may

not know your conpetition as well.

Q kay. Because those products are produced throughout

the country?
MR. BUHOLZER  More, there will be nmore plants making
than with the Feta cheese, yes.

Q Gkay. Do either one of you know whether you neet
conpetition for the products you make with cheese that's
produced in the western states, ldaho, California, the
Nor t hwest ?

MR BUHOLZER: In ny case, there are Feta production pl
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out west here that | know of. And | -- | don't know about the
ot her cheeses, the brick, Mienster, and Havarti, if there's any
out, I"'msure there is at sonme of your specialty cheese plants
out here, but I'mnot aware of them

MR. STETTLER |I'mnot aware of any. | sell sone cheese in
California but --

Q Ckay.

MR STETTLER: But | don't know of anybody that would
process Mienster or Brick, Havarti.

Q Wuld it be fair to say that the ability of each of you
to pay a premumto your producers is directly dependent upon
the intensity of conpetition you neet fromother cheese makers?

MR. STETTLER: Well, the conpetition from other cheese
makers may not necessarily raise your sales price, but it could
rai se your cost anount.

Q Howis that?

MR STETTLER: Well, if they are paying nore for mlk, you
may have to pay nore for mlKk.

Q Ckay. So you are tal king about conpetition from cheese
makers within the Upper Mdwest, within Order 30, as far as
conpetition for raw mlk, correct?

MR, STETTLER: Well, I'mtal king about cheese makers in ny
backyar d.
Q Ckay.

A.  This guy here, we're tal king about each ot her.
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Q Well, followme here for a mnute and see if you agree.
If there were cheese of the varieties that you make comng into
the Mdwest from Texas, |daho, California, that significantly
undercut the price that you were offering cheese to your
customers, you woul d have to | ower your price, wouldn't you?

MR, BUHOLZER: Possibly, it depends. A custoner is built
on many things, quality, service, long-termrelationships, but
it could be detrinmental, correct.

Q Ckay. And at least you nentioned that you are aware of
the California price, it's |lower now, has been for awhile,
correct?

MR, BUHOLZER:  Yes.
MR STETTLER  Correct.

Q kay. If -- if Western Cheese, cheese fromthe West,
again | daho, California, elsewhere, that is marketed to the
M dwest has not, to this time, undercut your ability to sell
cheese and have enough noney left over to pay premuns to dairy
farmers, has it?

MR. BUHOLZER:. No, it hasn't.
MR. STETTLER: No, no, it hasn't.

Q Do you know, by the way, whether your conpetitors in
the West are able to pay a simlar premumrelative to their
regul ated price as you are able to pay a premumrelative to
yours?

MR BUHOLZER: | don't know that for a fact, | would have
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no way of know ng that.
Q Ckay. Thank you.
MR. STETTLER:. |'mnot aware of any.
JUDGE CLI FTON:  Who next has questions for this panel?
Now, | have a question, Ms. Taylor. Wuld you |like
M. English to do any redirect that he has before you ask
questions or are you ready?
M5. TAYLOR  \Whatever he prefers.
JUDGE CLIFTON: Al right. Right this mnute he's saying
he doesn't have any redirect, so let us have you go,
Ms. Taylor, and then M. English may have sone redirect.
CRCSS- EXAM NATI ON
BY M5. TAYLOR
Q Good morning. My nane is Erin Taylor, I'mwth the US
Departnment of Agriculture, and | first want to thank both of
you for comng out here and participating in this proceeding
and giving your views fromyour conpany's perspective.
| have a few questions for both of you. | think Il
start with M. Stettler, if | pronounced that correctly?
MR STETTLER  Yes.
Q Okay. You are a small business with 33 enpl oyees but
Decatur Dairy is a cooperative?
A Yes.
Q That's correct? And how many cooperative menbers do

you have?
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A, 76.

Q Gkay. And part of the Departnent's things we nust
consider in this rule making proceeding is the inpact on snal
busi nesses. And just curious, and I know you are a Wsconsin
cooperative, but woul d nost of your cooperative menbers qualify
as a small business and we define that around 315, 000 pounds of
m | k production per nonth?

A, About 90 percent of themwould be small business.

Q Ckay. So your cooperative sells wet whey to a | ocal
processing plant and you don't do any processing of the whey
stream at your plant; is that correct?

A Yes.

Q kay. And howclose is the facility that you ship it
to?

A 15 mles.

Q Gkay. And do you pay the transportation or does that
pl ant pay the transportation cost?

A. W do not pay the transportation.

Q Ckay. And | wanted to turn to the last, or your second
page of your statenent.

A Yes.

Q The second paragraph on the bottomit starts, "Qur
cooperative strongly encourages a review of this pricing." And
the second sentence reads, "Decatur Dairy has been short on

covering mlk costs the last five years." 1Is that all of your
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mlk costs or just your whey stream portion?
A. It would be the whey stream portion.
Q Gkay. | think that's all | have. Thank you very nuch
M. Stettler, and | would like to nove to you, M. Buhol zer.
JUDCGE CLI FTON: Wuld you say it again because | know you
don't put the enphasis on the "BU' so say it again. W'Ill get
it.
MR. BUHOLZER  Buhol zer.
M5. TAYLOR M nmiden nanme is French, so | conpletely
under st and.
BY M5. TAYLOR
Q Your conpany, Klondi ke Cheese Conpany, is not a
cooperative, correct? You are just a cheese manufacturer. It
used a cooperative but nowit's solely owned by your famly?
A, That's correct.
And you have 75 shi ppers?
Yes.

And they are independent shippers?

> O > O

Yes.

Q And sane question about small businesses, woul d nost of
themqualify as a snmall business?

A.  Yeah, I'mgoing to be probably the sane percentage as
Steve was, around 90 probably.

Q Ckay. And so in general, your conmpany does do sone

whey processing, if I'mcorrect. You take your whey stream and
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you either UF it or ROit to produce WPC 34 wet whey or
per neat e?

A Yes.

Q And you cool that at your facility?

A Yes.

Q M questions mght seemkind of elenentary, but I'm
just learning this whey process.

A. That's okay. That's what |'mhere for

Q Ckay. And then you ship both of those products to a,
for another facility for processing?

A Yeah, it is two separate places, but it ships away,
yes.

Q And how close are those facilities?

A, The lactose perneate is about seven mles and the WPC
is about 15 mles. They are both real close and they al so
both, it is FOB ny plant so it is --

Q Gkay. | wanted to turn to your exhibit, and I'Il start
with the profit and |oss tables that you have. | just want to
make sure that we're clear on the nunbers so that when we are
| ooking at this nmonths down the line, we know what's on here.
On the second row of, second set of tables on the bottom it
says, we changed it to UFWPC 34 sal es, and you have tota
pounds, and for January that's 278,120 pounds. |s that pounds
of protein?

A.  That's pounds of solids.
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Q Pounds of solids. And then for the whey perneate
sales, that's also total pounds of solid?

A, That's correct.

Q Gkay. On your costs that you give us on the follow ng
page, your operating costs for 2014, we're total of $324, 196.
I's that for both whey products that you produce, the perneate
and the WPC?

A Yes, it is.

Q kay. So | was working through the numbers and | do
believe that the 9 cents is the average per UF solids, the way,
if you'll indulge nme, that it came out, so around that when
used that. But would it be appropriate to take that total cost
and really it should go against all your solids, both your WPC
and your permeate solids to cone up with an average cost of
processing? Wuld that be a correct way of |ooking at the
cost?

A, Well, that would be correct if you are looking at it,
if you need to put it on a colum basis, but |I'mbasically
| ooking at the dollars and the page before. And the tota
dol lars cone off and then we took that by our other solids
cost, so, yes, that probably would be a -- that 9 cents would
be different, because it would be spread over nore pounds, but
dollar-wise it's going to be the sane.

Q | agree. But just so we wanted to make sure that was

the appropriate way to | ook at that number. And that includes
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your cost of cooling, correct? You talked about your
electricity cost included all of that?

AL Yes. As | said before, | think | was pretty
conservative on that. But | needed to be to make sure | was
correct as possible.

Q Ckay. And because I'mknew to this whey process,
| earning about it, when you nake your products, you just run it
t hrough, do you run it through one tine and get both products
out, or do you run it through one tine and you get WPC, and you
run the remai ning back through again and get perneate?

A Yeah, it's actually two different systens. The
ultra-filtration system you run the, first you take the whey
and run it through the separator to take the creamout, and
then you run it through the ultra-filtration systemthat
separates the proteins, and then the streamoff that goes to
anot her machine, which is a reverse osnosis system which takes
wat er out of the |actose.

Q Ckay. | believe that's all | have. | do want to thank
both of you for com ng, and especially putting in actua
nunbers fromyour plants and I know a | ot of that is
confidential information. W don't always get this type of
data fromindividual plants. And it's, fromthe Department's
perspective, if we're asked to nake a decision on nunbers, to
see real numbers not just theoretical things so | do want to

specifically thank you for that. That's all | have.
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JUDGE CLIFTON: M. Beshore?
CRCSS- EXAM NATI ON

BY MR BESHORE:

Q Just a couple, two additional questions that came to me
on some of the questions you were asked after nme.

Wth respect to the purchasers of your whey products,

are they cheese plants or aggregators, or otherw se? And
ei ther M. Buhol zer?

MR. BUHOLZER In ny case, the |actose or the perneate is
going to a plant that only does drying and they nmake ani mal
feed, it's just, it's the only outlet that's close enough. M
system coul d go human grade, but there's nobody close enough
that | can ship to.

Q So that's not a cheese plant that has whey processing
on the side?

MR BUHOLZER  No.

Q Free-standing dryer.
A Yeah.
Q Thank you.

A. And the, ny whey protein concentrate al so goes onsite.
Wiere it goes, there is a cheese plant, but it is a separate
whey plant, it is a whole separate entity.

Q Ckay.

A So it is not just a neighboring cheese nmaker who has

some equi pnment in. It is nore than that.
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Q And M. Stettler?

MR, STETTLER: | have the sane thing. |, actually there's
a partnership kind of involved with ny whey, because the one
plant that's so close, they take it in, and they both have,
that plant has whey capabilities and al so cheese, but the
facility | send it to is just whey. And then that product,
t hrough an agreenment, goes north to another plant. So it's
actually two plants working together to use ny product.

Q kay. And are they both cheese plants with whey, with
associ ated facilities?

A. No, one is cheese and whey and the other one is just
whey.

Q Just whey. GCkay. Thank you. And one other question
M. Stettler, you nentioned this, but | didn't hear anything
from M. Buhol zer wasn't asked. Your product, let ne just
clarify, you have product that goes to California, | think you
I ndi cat ed?

MR STETTLER. A little bit.
Q Do you have other sales west of Wsconsin?
MR STETTLER  For ne.

Q No, | nean, M. Stettler, just to clarify M. Stettler
and then the sane question to you.

MR. STETTLER  Well, | have sales in lowa, Nebraska, | nean
SOne.

Q Gkay. And then sonme in California?
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A R ght.
Q Gkay. Thank you. And sane?

MR. BUHOLZER: Yeah, the sanme thing. | nean, we're, we got

sales all over the United States, they just, sone states a

little bit, sone states nore. The closer in, the nore, you

know, just the nature of the beast.
Q Sure. But you're national?
MR, BUHOLZER: Correct.

Q kay. Very good. Thank you again, gentlenen.

JUDGE CLIFTON: Before | invite redirect, are there any

ot her questions for the panel by anyone el se? | see none.
Redirect, M. English?

REDI RECT EXAM NATI ON
BY MR ENGLI SH

Q Thank you, your Honor. Chip English

Gentlemen, ny redirect is in the formof a thank you.

Appreci ate your comng. W really appreciate your bringing

rain with you, and but really, on behalf of everybody, and I

really mean it, thank you very much for bringing this

information for the record. And that's all | have, your Honor.

JUDGE CLI FTON: Gentlenmen, we really do appreciate it.

Just as both of them have said. You can inmagine how diffi

cul t

thi s decision making process will be for the USDA enpl oyees,

and we appreciate your contribution.

MR, STETTLER  Thank you
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MR. ENGLI SH:  Your Honor, Chip English. At this tine,

as

forecast earlier this norning, |1'd ask that Dr. Schiek return

to the stand. | don't know whether there's any additiona

cross-examnation. | would Iike to wait for nmy redirect until

there has been additional, assumng there is any, so this
be relatively short or not, | don't know M. Beshore is
rai sing his hand so | guess maybe not.

MR, BESHORE: Relatively short.

may

MR ENGISH So Dr. Schiek is returning. So it's clear

for the record, he and M. Pat Fish testified yesterday w

respect to pricing issues, and they testified as a panel,

th

but

we did ask everybody who had questions of M. Fish, because of

his Wsconsin experiences, to be conpleted yesterday. And ny

under st andi ng was he was conpleted. So the questions today

will be of Dr. Schiek, and that may not, well, we'll see what

he can answer about the Wsconsin issues, but | presune that

M. Beshore has whatever questions he has.
So just setting the stage so the record's clear,
Dr. Schiek has returned to conplete his portion of the
cross-exam nation and redirect.
JUDGE CLI FTON:  Yes. And M. Beshore, you may begin i
t oday.
CROSS- EXAM NATI ON
BY MR BESHORE:

t,

Q Marvin Beshore. | just have one question which may
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|l ead to sonme others, but one topic | should say, Dr. Schiek

On page 4 of your testinmony, which is Exhibit 122. There's a
sentence that | think | have heard at |east tw ce, nmaybe nore
than that nowin the hearing, and it's the top paragraph, "the
market's for finished dairy products clear nationally, but the
market for mlk clears locally.” Do you see that?

A Yep.

Q Ad I think this was also in your prior testinony,
correct?

A. Correct.

Q Ckay. So it seens |like maybe it is sort of a mantra
for the position |'mhearing fromDairy Institute. And ny
first question about that, is that, is there a source for that
or is that sonething that's been kind of coined for this
proceedi ng?

A. There's not a, that I"'maware, there's not a source for
that, M. Beshore. | think, as | indicated earlier testinony,
it's just kind of an experiential observation that, you know,
product noves, finished product noves in national markets, and
you know, mlk is, does not, at least as bulk mlk, it does not
because there's limts on how far you can transport it and
still have value with the product.

Q So do you nean that to be just an observation of fact
or a statement of policy that should be applied in this

pr oceedi ng?
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A Well, it's, fromny perspective, it's an observation of
what | observe in the marketplace, so that's the, that's the
genesis of the statenent. And | think to the extent that that
I's what happens in the marketplace, it is sonething that should
be considered in formulating policy.

Q Ckay, so if that is sonething that happens and should
be considered in formulating policy, can you define for ne
| ocal | y?

A. That's a good question. [It's probably alittle
trickier to come up with the boundaries of what a | ocal market
is. | think it depends on the market that you are in. Locally
can nean, | guess within a reasonable distance to ship the
product before you start losing lots of value. So, for
exanple, | guess | can give you exanples. In California, you
know, local clearing | think would be within the state, if,
like if you are in the Central Valley somewhere within
California could be considered a local clear. Shipping it to
| daho woul d probably not be considered a | ocal clear, or
shipping it some, even as far as Arizona. | suppose if you
were in Southern California, Arizona could be thought of as
clearing locally.

| think what I"'mreally trying to delineate there is
the di stance, the |ong distance shipnents are not really |oca
clearing. That's nmy thought about it.

Q So what -- what is your -- when you are using it as a
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basis for recommendations for policy in this hearing, are you
saying that prices should be set so that no mlk is cleared
fromthe State of California to Arizona?

A No. | think -- | think what |'msaying is that the
fact that product markets for the m Ik narkets need to clear is
just something that needs to be considered, and there's a
practical limtation on how far the mlk can go to clear it.

Q What is that practical limtation?

A Well, I thinkit's -- it's determned by the cost of
hauling the mlk and the value of the mlKk.

Q So are you aware of the distances in Federal O der
markets which mlk travels regularly and routinely to clear?

A. | amnot particularly aware. | do know mlk travels
for fluid use fairly long distances. |'mnot aware of the
mar ket clearing distances it's traveling in other regions of
the country.

Q Gkay. Are you suggesting in this hearing that there
are dysfunctions in other markets if mlk is regularly
travel i ng substantial distances to clear?

A. | don't think I have any comment on ot her markets that
['mnot really famliar wth.

Q Okay. |If the pricein-- if mlk needs to nove from
California to Nevada to clear the market, is that a non-loca
transaction in your view?

A | think it depends. | think it depends kind of on
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where it is originating from California is a big state.

Q It depends if it came from Southern California it m ght
not be | ocal ?

A. Mght not.

Q Ckay. And then you would consider that to be sonething
that should be regul ated out, so-to-speak? Avoided by
regul ation?

A, I'mnot clear on your, the question.

Q kay. Maybe | don't understand your recomrended
recommendati ons for policy. As |, as | understand it, you are

recommendi ng prices that will assure that mlk clear locally in

California.
A. | think maybe we're, what I'mreferring to is kind of
the view of how the market works overall. | nmean, how does

the, how does the product, mlk product, or mlk narketed in

t he marketplace get utilized, and how does it sort of flow from
producer to a plant that uses the mlk in the marketplace. So

| think you can always have instances, and | think | said this
earlier, where you mght have distressed mlk that has to nove

| onger distances, or you m ght have a short seasonal peak, but
what you don't want to have is a consistent situation. |[If you
have a consistent situation where the mlk price is stinulating
production to the point where it's always having to travel or
frequently having to travel at nore than just an occasi onal

basis, long distances to find a hone, that would be
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representative of a mlk price that's not nmarket clearing.
That's really what |'m saying.

Q And can you tell us what a long distance is in that

cont ext ?
A. | don't have a definition of a long distance. And |like
| say, | think it depends on, to sonme degree, on conditions in

t he marketplace. There are sone marketpl aces where just normal
hauling of mlk is |longer distances. There are others where
the nornmal functioning of the market is shorter hauls. But |
woul d say beyond those di stances that m |k nornmally noves
routinely in the marketpl ace.

Q How nmuch beyond?

A. | guess | don't have a definitive nunber of mles
beyond for you.

Q If it depends on market conditions, do you have any
criteria for those conditions that you can provide? | think
you said the distance depends on the market conditions. And
I'mwondering if you can, you can't provide a distance, can you

tell us anything about the conditions that woul d suggest it's
too far?

A | don't know if | have specific conditions in m nd.
I'mthinking that, again, a lot of it wll depend on what the
value of the mlk is. And as you begin losing value for that
m | k bel ow the cost of production of the mlk, that would be,

that woul d be one indicator, one market indicator of it being
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too far.

Q Gkay. |Is there an anmount bel ow the cost of production
that would indicate it is too far?

A. No, | don't have a specific nunber, M. Beshore.

Q Thank you.

JUDGE CLI FTON: Wio has additional questions for Dr. Schiek
on the pricing issue? | see none. Redirect?

REDI RECT EXAM NATI ON

BY MR ENGLI SH

Q Thank you, your Honor, Chip English

So first, Dr. Schiek, something that we may have

di scovered overnight. Looking at Exhibit 123 and the
manufacturing costs, it could be just as well any of them but
let's | ook at cheese manufacturing costs which is page 13 of
the exhibit, which is part of the Attachnent 1, the materials
fromthe California Departnent of Food and Agriculture dated
Novenber 12, 2014.
Al'l right. Do you have that?
Wi ch page agai n?
Page 13, it is the cheese nanufacturing cost.

Correct.

o > O P

So we, you have introduced into the record, along with
M. Fish, the idea of a make all owance based on sone of these
hi stori cal nunbers, correct?

A. Correct.
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Q kay. And looking at the infornmation that's on
Page 13, first as a predicate, are you aware that when USDA
devel ops a nake allowance, it includes a marketing
adm ni strative cost?

A. | am aware.

Q kay. Does CDFA include a narketing cost?

A.  No, they do not.

Q Gkay. So wll M. Taylor address that at greater
detail ?

A | Dbelieve so.

Q And that's Sue Taylor, not Erin Taylor, just for
clarity of the record. |Is that correct, Dr. Schiek?

A. That's correct, Sue Taylor.

Q It just dawned on nme that | couldn't just say
Ms. Taylor. So two final questions. First, M. Beshore asked
you a nunber of questions about the issue about the history of
the MWand whether it represented the |owest price with | ost
val ue for manufacturing products.

Do you remenber those di scussions?

A |1 do.

Q Having thought about it first, if you | ook at your
testinmony on page 3, when M. Beshore brought up the issue, he
referenced the mninmumprice that woul d be market clearing in
Federal Orders on the third line of page 3, and then he

referenced the issue about "today the states of M nnesota and
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W sconsin are no | onger the regions where mlk used for
manufacturing has its |owest spatial value." But he omtted
the discussion with you about the concept of particularly east
of the Rocki es.

So what further discussion do you have today about what
m ght have been going on in the 1908's with respect to the MW
and | owest value and howit relates to your testinony?

A. Yeah. In the 1980's, as | think | said, the use of the
M W and the open floor basing point showed it was fairly
consistent in terms of the price relationships for Cass |
across the eastern part of the U S., that relationship was |ess
clear in terms of Class | pricing west of the U S., and the
other thing --

Q West of the Rockies?

A, \West of the Rockies, sorry. And the other thing that
was happening during that time is that there were nore, there
was the emergence, | guess, of manufacturing beginning to take
place in larger quantities, larger plants, |arger volunes of
m | k being manufactured in the Western U.S. at the tine.

Q Including places |ike Idaho?

A.  Including places |ike |Idaho.

Q But -- and I know that you are not necessarily a
Federal Order expert, but, in fact, in 1985, in the FarmBill
of '85, Congress adopted new Class | differentials, or new

mninmumC ass | differentials that were effective no | ess than
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two years, but only nade those applicable to east of the
Rockies. |s that your understanding?

A. That's ny understanding. It's pretty, ny understanding
Is pretty limted to that.

Q And to the extent there m ght have been other G ade B
supplies, say, in states |ike Kentucky, would those have served
as any kind of reserve for mlk in the Federal Oder systenf

A, Not to nmy know edge.

Q Ckay. And, finally, there's been a |ot of conversation
around the idea that somehow this would establish a | ower
different price for California. Do we have at |east a
recomendation going forward for the Department if that creates
a concern for the Departnment, as to the timng and
i mpl ementation of a California Federal O der about what coul d
be done?

A, Yes. You know, | heard the testinony earlier in the
hearing of M. Metzger, where he suggested that one way of
dealing with that, if it's a concern, is to essentially hold
off on a decision in this proceeding and convene a nati onal
hearing to address the issue.

Q O issue even a reconmended deci sion and use the base
of the reconmended decision for a national hearing is one
option, correct?

A, Correct.

Q | have no further questions, your Honor
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JUDGE CLIFTON: D d the redirect pronpt any further
questions for Dr. Schiek on this issue? | see none.
Dr. Schiek, thank you. You nmay step down.

MR. ENGLI SH:  Your Honor, Chip English.

So the plan that | had was not necessarily working, but
| amprepared to be flexible. M next w tness was going to be
M. Vetne, and | understand that our just-in-time production is
not just-in-tinme, in this particular instance. But | do have
M. Zolin, Part 4, to testify at this tine.

JUDGE CLI FTON: Coul d the new gentleman conme forward and
identify yourself, and particularly if you would like to
testify today. Yes, please. W may want to take you before we
take M. Zolin, if you prefer that.

MR, SUNDQUI ST: M name is Ron Sundquist and I'ma reporter
for the Covis Roundup Newspaper. | docunent events being held
at the Aovis Veteran's Menorial District, so | have no
comrents for the board, but I'mvery nuch interested in your
activities and the dialogue is very interesting. |'mnot into
this material deep enough to say anything on the subject.

JUDGE CLIFTON: Al right. Well, we're delighted that you
are here. Welconme. And | would like to make sure that this
gentleman is given, M. Sundquist, is given a copy of the
exhi bits when distribute them

MR, SUNDQUI ST: | appreciate that very nuch, and | wll

certainly, if | do get any photos, represent this organization
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to its finest.

JUDGE CLI FTON:  Thank you, so nuch.

MR, SUNDQUIST: [I'msorry | didn't address you. Your title
Is Adm nistrative Law Judge, | see.

JUDGE CLIFTON: That's correct.

MR, SUNDQUI ST: | see. So, Jill, I"'mvery thankful for you
asking me to cone up and very honor ed.

JUDGE CLI FTON:  Thank you.

MR, SUNDQUI ST: And thank you to all the representatives
who are here.

JUDCGE CLI FTON: Thank you we appreciate your coverage.

Al right. M. Zolin, you nay take the wi tness stand.

MR. ENGLI SH As he does, | know that M. Vetne has
arrived, so we do have sort of just-in-tinme production, but we
are nonethel ess going to go forward as just planned.

JUDGE CLIFTON: M. Frisius, | believe this will be
Exhibit 126, is that correct?

M5. FRISIUS: Yes.

JUDGE CLIFTON: So I'mmarking testinony of Alan Zolin
part 4, as Exhibit 126.

(Thereafter, Exhibit Nunmber 126, was
mar ked for identification.)

MR. ENG.ISH: And | note, your Honor, that it is a cover
sheet and a one-page statenent on the back, so there is only
one piece of paper, but we are trying to conserve paper and so
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we managed to print it on both sides.

JUDGE CLIFTON:  And M. Zolin, you remain sworn. \Would you
again state and spell your nane?

MR ZOLIN M nane is Alan Zolin A-L-A-N, Z-OL-I-N

JUDGE CLI FTON: Thank you. M. English, you nay proceed.

DI RECT EXAM NATI ON

BY MR ENGLI SH.

Q M. Zolin, would you read your statenment, which is
Exhibit 12672

A | shall.
I ntroduction

My nane is Alan Zolin. | have been retained by H | mar
Cheese Conpany to work with the Dairy Institute of California
(DIC) to develop an alternative proposal to Cooperative
Proposal 1. | have worked with the task force made up of a
nunber of representatives from DI C menber conpanies in order to
devel op and submt Proposal 2.
Description of Proposal 2 Producer MIKk
Section 1051.13, is comonly known as the producer mlKk

section of all the FMMOs. This section, in coordination with
t he performance standards from paragraph 7(c), defines what
mlk may be associated with the Order. As | have stated in
previous testinony, the DI C working group used Order 30
| anguage as a basis for Proposal 2. Proposal 2 has added a

reference to a 9(d) provision, | wll address the 9(d)
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provi sion at another tine.

| would Iike to thank the USDA representative,
Henry Schaefer, for providing an overview of the producer mlk
provision. W agree with M. Schaefer's testinony and his
characterization of the operational aspects.

In Proposal 2, we follow directly with the existing
Order 30 | anguage for paragraph 13. W naintain the same
| anguage for the follow ng concepts:

1) MIk will be priced at the location of the plant
where it is first physically received.

2) Producer touch base requirements is one day's
production or 48,000 pounds of mlk, whichever is the snallest.

3) To be eligible for diversion, touch base nust be
net anytinme in the first month the dairy farner is a producer.

4) Re-association wth the market is necessary if a
dairy farmer |oses producer status.

5 MIk that is diverted shall be priced at the
| ocation of the plant to which diverted.

6) Producers under a state pricing program

7) 125 Rule will be applied for repooling mlKk

8) Penalty for evading provisions-Section
1051. 13(f) (4).

JUDGE CLIFTON: Now, just so that that will be typed right,
that's 1051.13(f) 4.
MR ZQLIN.  Correct. 1051.13(f)4. The diversion
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limtations that are part of Proposal 2 are reciprocal of the
base shi pping percentage (10 percent) described in 7(c).
(100 m nus shipping percentage). This relationship would al so
apply for any of the bracketed adjustnents that may occur in
7(c)(2). And finally, in the Market Administrator's (MM and,
["'msorry, let ne start again. And finally, if the
Mar ket Adm nistrator (MA) nakes an adjustment to the shipping
requi rements under 1051.7(c), that adjusted shipping
requi rement should be used in determining the diversion limts.
This concl udes mny testinony.
BY MR ENGLI SH

Q So let ne first, you used the parentheses and | think
you said a hundred m nus shipping percentage, you neant a
hundred percent m nus shi ppi ng percentage, correct?

A, That is correct.

Q It is correct as witten?

A It is correct as witten. A hundred percent m nus
shi ppi ng percent age.

Q So let me just go up and discuss just a few of these
el ements. First, the touch base requirenent as one, as the
smal | er of one days' production or 40,000 pounds of mlKk.

JUDGE CLI FTON:  What did you just say, M. English?

MR ENGLISH I'mup in nunber 2, and | asked hi m about the

genesis of the producer touch base requirenent as being the

smal | er of one days' production or the 40,000 pounds of mlk.
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JUDGE CLI FTON: See, each time you say that number, it
sounds to me |ike you saying 40,000, but you are saying 48.

MR ENGLI SH: 48, 000.

JUDGE CLI FTON: Good. Al right.

MR. ENGLI SH: Apparently the court reporter agrees with
you, your Honor.

JUDGE CLI FTON: Yeah, you treat numbers so casually. |
woul d |ike you to dwell on the nunbers.

MR ENGLI SH: 48, 000.

JUDGE CLI FTON: Thank you very much.
BY MR ENGLI SH

Q So what is the genesis of the 48,000 pounds?

A.  The 48,000 pounds is what the working group determ ned
was the average load size of a load of mlk comng off of a
farm both in California and in other parts of the country. So
again, to identify 48,000 as a nunber woul d be appropriate for
a producer that has nultiple loads of mlk comng off the farm
that would be an appropriate nunber to neet the touch base
requiremnents.

Q And then for an entity that has |less than that, it
won't have to do as nuch, | nean if it's, if it has 24,000, it
doesn't have to ship two |loads, it just ships its one days
production, correct?

A. Correct. And again, | stated that the Order 30

provi sions were the guidelines that the group used in
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Wsconsin, it is common for producers, multiple producers to be
commingled on a truck to bring that mlk to market. W were

| ooking at the snallest, whichever is smallest portion to
handl e a producer that does not produce one truck |oad of mlk
a day.

Q And then to some extent you did a little, what | may
call shortcutting, so if you go down to nunber 6, you
referenced producer under state pricing program which is not
exactly a sentence or even a phrase, so nuch for just-in-tinme
production. But | assune that that's referring to Section
13(e) which, go ahead and describe it.

A. That's correct. This would be in paragraph (e) in
Section 13, which describes a producer that's subject to
inclusion in a market-w de equalization pool and under the
authority of a state governnent that naintains market-w de
pool i ng of returns.

Q And we have had sone discussion in this hearing about
how that provision came about in other Federal Orders, correct?

A. Correct.

Q And the idea is to have the same limt so that you
can't effectively pool mlk both on a Federal Order and a State
Order at the same tine?

A. That's correct.

Q kay. So turning to nunber 7, you call it the 125 Rule

be applied for re-pooling mlk. So please describe that, and
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also tell us about the nonth of March.

A, Ckay. The 125 Rule is -- is a provision that | believe
well, | believe it started in Oder 30 or it was first
introduced in Oder 30, where it was determned that if a
handl er depooled m | k.

Q O elects not to pool?

A.  Thank you, or elects not to pool mlk, that in order to
reassociate that mlk back with the pool, there would be a
limt of 125 percent of the previous month's mlk pooled. So
for exanple, if a handler had 100 pounds of producer mlk in
month A, depool, determ ne not to associate 20 pounds of milk
in the next nonth, which would bring his producer receipts back
down, or down to 80. In the next nmonth he would only be able
to reassociate 125 percent of that 80 pound nunber, which woul d
bring you back to 100 pounds of mlKk.

In the case of, | think you said March, because of the
nunber of days associated wth February, the 135 percent is
applied for the reassociation in the nonth of March.

Q MNow, | think fromsone questions M. Beshore asked
earlier, have you | ooked at that and determ ned the
appropriateness of those levels if mlk does not elect to poo
in one nonth and then the repooling limts?

A. | have looked at it, our task force |ooked at it, we
| ooked at the decision nade, recomrended in the Final Decision

for Order 30 as the 125 percentage being an appropriate
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percentage to give consequences, | think the word was used, for
not associating mlk with the pool and then trying to
reassociate. The group agreed that the 125 Rul e woul d be
appropriate and serve the same purpose as it does in the

Chi cago Regional Market. It would serve the same purpose in
Cal'i fornia.

Q And finally, turning briefly to nunber 8 which is the
penalty for evading provisions, which is, as Judge Clifton
noted 1051.13(f)4. You and | already discussed that a little
bit |ast week, | guess, correct?

A, Correct.

Q And so whether sone rewording, if necessary, is there,
or otherw se giving us what one mght call Admnistrative Rule
Maki ng history as opposed to Legislative Hi story, you woul d
agree in response to sone of the questions fromM. Beshore to
other witnesses, that if a handler, or even a group of handlers
have bl ocks of mlk that they attenpt to stay on the pool wth
one bl ock and nove anot her block off on Cass IIl or 1V, or use
the two blocks to do that, that this provision ought to be used
to prevent that kind of situation?

A, | would agree with that.

Q | have no further questions, your Honor, | nove
adm ssion of Exhibit 126.

JUDGE CLI FTON: Does anyone wish to question M. Zolin

bef ore determ ni ng whet her you object to the adm ssion of
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Exhibit 126? No one. |s there any objection to the adm ssion
of into evidence of Exhibit 126? There are none. Exhibit 126
Is admtted into evidence.

(Thereafter, Exhibit Nunmber 126, was

received into evidence.)

MR. ENGLI SH  Thank you, your Honor. And the witness is
avai l able for further exam nation.

JUDGE CLIFTON: M. Beshore?

MR, BESHORE: M. Zolin, are you going to cone back |ater
with the nodification of the performance requirenents under
Section 7(c) that we tal ked about the other day?

MR ZOLIN | wasn't here all the tinme, M. Beshore, so
when you nmention the nodifications, I mght have to consult
wth the Dairy Institute attorney to find out what those
nmodi fi cati ons were.

MR. BESHORE: Well, we haven't heard themyet, that's what
I was asking about.

JUDGE CLIFTON: | think you, yourself, M. Zolin, talked
about the fact that the nunbers needed, the task force nunbers
needed a little nmore work so that there wasn't too nmuch
shi ppi ng required.

Do you recall this?

MR ZOLIN. | do recall the, as we |ook at how we, | guess

"Il use the word, add quota performance and 7(c) shipping

performance, | do renmenber that, sir.
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MR, BESHORE: So ny question was, are you going to testify
| ater on any proposed revisions to those requirenments?

MR ZOLIN  Yes, | wll.

MR, BESHORE: kay. | would like to defer, if | mght,
your Honor, cross-exam nation with respect to the producer mlKk
terms here in Exhibit 126 until we have the refined performance
requi rements that we just referenced because they -- they go
together in ny mnd, and | would like to just cross-exam ne
once about those proposed requirenents.

JUDGE CLIFTON: M. English, your response?

MR ENGISH | don't object. I'mnot sure | agree they go
together in quite the same way, but it doesn't nmatter, | don't
object, so we're fine.

JUDGE CLIFTON: Al right. Good. | tend to agree with
M. Beshore, looks to me |like they go together, but when we
have them then we'll know whether they go together or not.

But, yes, M. Beshore, you may reserve your cross-exam nation
of M. Zolin on this issue, until we have that issue.

MR, BESHORE: Thank you.

JUDGE CLI FTON: Who next has questions for M. Zolin?

Ms. Tayl or?
CROSS- EXAM NATI ON
BY M5. TAYLOR
Q Good nmorning still, M. Zolin

A.  Good norni ng.
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Q Just a question on your repooling limts of 125.

JUDGE CLI FTON:  You know, what we nmay have to do since we
have both a Sue Taylor and an Erin Taylor, we may have to have
you say who you are.

M5. TAYLOR This is Erin Taylor, USDA
BY M5. TAYLOR

Q Just a question on your repooling limts of 125 and 135
percent. You said that the working conmttee worked together
and deci ded that 125 percent was an appropriate nunber. Could
you just go a little nore into what you factored in to decide
that 125 percent was appropriate and perhaps what the
Departnent should ook for if it decides to put in that
repooling limts are appropriate in deciding what the specific
number shoul d be?

A kay. The committee specifically |ooked at the
Order 30 recommended and Final Decision that inplenmented the
125 percent rule for that market. Again, we felt a conparison
of California with the O der 30 narket, based on Cass |
utilization, as well as the anount of manufacturing mlk in the
mar ket, was, again, an indicator that the market's could
operate simlarly. The working commttee is made up of a
nunber of conpanies that pool mlk in Order 30, Saputo,

Dean Foods, Kraft, are all conpanies that had pooled mlk in
Order 30 before and have a famliarity with the working aspects

of it. W did evaluate 115 percent Rule to see how that would
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work in the marketplace, and the determned that that woul d be
alittle bit, it would be nore difficult to reassociate which
could, at times, be problenmatic. So based on, again, narket
size, market utilization, and the response, the consequences
that were associated with not associating mlk with the market,
we felt the 125 Rule was an appropriate standard to use.

Q Gkay. Thank you. And one final question. And you
m ght have touched on this with M. English, and I was reading
so | didn't quite hear every question. But with your limt on
di versions to not on pool plants |located inside the narketing
area, just confirmng that that is the intent it can only go to
t he nonpool plant in the marketing area?

A, That's correct.

Q That's all | have. Thank you

JUDGE CLI FTON: Wio el se has questions for M. Zolin at
this time? | see none. Any redirect, M. English?

MR ENGLI SH:  No, your Honor.

JUDGE CLIFTON: Al right. No redirect. M. Zolin, you
may step down. Thank you so nuch.

MR. ENGLI SH:  Your Honor, at this time, while distribution
Is going on, although I think a |ot of the distribution has
al ready gone on, M. Vetne will return to the stand for what is
effectively his Part 2, pricing of Gade A mlk issues and we
have a statenment to be marked, it's eight-pages, although it is

really six-plus pages with a references page at the end, and
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then a separate docunment which is those references, a 45-page
docunent. | would like to have those marked.
JUDGE CLI FTON: Let's see, we want to start with the
statenent, and that is the shorter docunent.
Ms. Frisius, am| correct that this will be Exhibit 127
M5. FRISIUS: Yes.
JUDGE CLIFTON: Al right. The smaller docunent will be

127.
(Thereafter, Exhibit Nunber 127, was
mar ked for identification.)

JUDGE CLI FTON: And the thicker document will be 128.
(Thereafter, Exhibit Nunmber 128, was
mar ked for identification.)
JUDCGE CLIFTON. M. Vetne, you renain sworn. Wuld you
again state and spell your nanme?
MR. VETNE: John Vetne, V-E-T-NE.
DI RECT EXAM NATI ON
BY MR ENGLI SH.
Q M. Vetne, will you please read your statement?
A, Yeah, | can do that. This is the entitled:

The Second Statement of John H Vetne on FMMO Policy
Evolution: Pricing Gade A MIk Used to Manufacture Dairy
Product s

In my prior statenent, | outlined the evolution of

orderly marketing concepts applied by USDA to econom c
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regul ati on under Federal M Ik Marketing Orders and introduced
t he agency's application of supply and demand prici ng under

7 U.S.C. 608c(18) to individual nmarketing areas. The

di scussion highlighted the views of |eading dairy experts who
have gui ded the evolution of USDA's M|k Marketing O der
policies, conformng to the instruction of the Secretary's
Judicial Oficer concerning the role of such expert views --
the role such expert views have in Marketing O der devel opnent
and review.

In this statenent | will review the evol ution of
surplus mlk pricing policies under FMMO s. |n yesterday's
testinmony, Bill Schiek traced nuch of this history and
identified the culmnation of the agency's surplus mlk pricing
policy as of FMMO Reformin 1999, which bears repetition:

"The inportance of using mninmumprices that are
mar ket clearing for mlk used to nake cheese and
butter/nonfat dry m |k cannot be overstated. The
prices for mlk used to produce these products
nust reflect supply and denand --"

JUDGE CLIFTON: I'msorry, because this is a quote, | want

you to do that sentence again.

MR VETNE
"The prices for mlk used in these products mnust
refl ect supply and demand, and nust not exceed a

| evel that would require handlers to pay nore for
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m | k than needed to clear the narket and make a
profit."”

And that's from 64 Fed. Reg. 16026 at page 16094- 95,
April 2, 1999.

For "clear the market" pricing, remenber that m ni num
pricing is guided by Section 608c(18), and the focus of that
section is on supply and demand for mlk and m |k products.
“I'n the marketing area to which the contenplated” MIk O der
rel ates.

USDA' s post- FMMO Reform "cl ear the market" policy was
tested in 2001 and 2002 when manufactured dairy product make
al | onances were addressed in a hearing. In that proceeding,
some producer groups urged USDA to provide nore revenue to
producers by establishing nake al |l owances at a rate |ess than
the "clear the market and make a profit" objective. The
producers observed that many dairy farners were suffering
financial distress and experienced cost of production in excess
of mlk revenue. The Secretary responded as foll ows:

There appears to be no |ogical or econom c reason
for changi ng make al | owances for processing plants
because of a change in the cost of producing mlKk
If mlk's to clear the market, clients nust be
wlling to accept it. Mke allowances that
decline as a result of increasing mlk production

costs woul d squeeze plant nargins and
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manuf acturers will have to choose between not
receiving mlk, refusing to receive pooled mlKk
or paying less than order prices to cooperative
associ ations for mlk used in manufactured
products. None of these outconmes would be in the
best long-terminterests of dairy farmers,
processors, or consunmers. Many dairy farmers,
facing increased costs of production wuld have to
find alternative outlets for their mlKk.
And that ends the quote. That's found at
67 Fed. Reg. 67905 at page 67915, published November 7, 2002.
In the 1962 Nourse -- the 1962 Nourse Report explains
the classified pricing systemand pricing policies in Part 2 of
that report. On pages I1-1-6 to 7, the Report explains that
national supply and demand drive hard dairy product prices, but
mar ket clearing prices for mlk nust be assessed on a | ocal
basis. And | quote fromthe Nourse report:
JUDGE CLIFTON: Go slowy, please
MR VETNE
Passing fromCdass | to the | owest price
classification, it is to be noted that, if the
mar ket price structure is to permt the marketing
of the entire supply available to a narket, price
levels for surplus mlk sufficiently remunerative

to raw mlk buyers to assure handling of such mlk
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shoul d be established for the |owest val ue
classification. Fromthis, it follows that the
group of products included in this | owest price
category (as well as the prices established for
this class) depends upon the supply of mlk and
excess of Cass | requirenents, the products that
| ocal market processors can manufacture fromthese
excesses, and the prices that can be realized for
these products. Hi storically, Oder prices had
been | owest for mlk used for the relatively

hi ghly concentrated products such as butter and
the so-called "hard" cheeses. The market prices

for these products (which influences the prices

producers can charge handlers) are largely

determ ned on the basis of supply and demand

forces of national scope) including governnent

outl ets under the price support program

End of quotation. The Nourse Report described product

price formulas and conpetitive mlk price formulas for surplus

mlk pricing. At the end of its discussion on surplus mlk

pricing, the Nourse Conmttee cautioned (at pp.

[1-1-20t021) on

the need to continuously reassess pricing levels for surplus

m |k as conditions change fromtine to tine.

And |I'mstarting a quote fromthe Nourse Report:

Wiile there are various types of fornulas that are
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used in establishing surplus prices, no fornula so
far devel oped, has given the right answer all the
time. The final judgment in regard to the surplus
price, must be based on the devel opnents in the
market. A formula may yield fairly satisfactory
results for a considerable period of time and then
yield wong prices which cause undue hardship to
sone elenments in the market, and yield wndfalls
to others. Accordingly, close and continuous
attention nust be devoted to surplus pricing, not
only inrelation to internal market devel opnents,
but also in respect to the relationships between
surplus prices in adjacent fluid markets and
national manufactured dairy products markets.
JUDGE CLI FTON:  And --
MR. VETNE: And that ends the quote.
JUDGE CLI FTON:  And the |ast phrase there beginning with
adj acent is how?
MR. VETNE: Adjacent fluid mlk markets and nationa
manuf actured dairy products narkets.
JUDGE CLI FTON:  Thank you.
MR. VETNE: End of quote.
A decade after the Nourse Report, USDA's MIk Pricing
Advi sory Commttee set the stage for use of product price

fornulas to fix prices for surplus mlk. Part 2 of the
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Advi sory Committee Report recomrended that product price
fornul as be used to price Gade A mlk used to produce butter,
powder, and cheese in the absence of reliable Gade B survey
conpetitive prices (MW because the G ade B m |k vol une was
rapidly dwindling. Followi ng the foundation laid in the Nourse
Report, the Advisory Commttee explained the fundanental
principles for surplus mlk pricing.
And again, |'maquoting now. "In established such a
substitute -- "
JUDGE CLI FTON: Start again, please.
MR VETNE
I n establishing such a substitute [for the MW
procedure, the follow ng principles nmust be
recogni zed: The residual nmarket for manufactured
products nust clear. To do this, product prices
nust be flexible. Surplus mlk prices nust, in
turn, closely track revenues for manufacture
products or economc distortions will result.
Then, a bit later in that same report, continuing with
quot e:
The prices of the so-called "hard" manufactured
products (butter, cheese, and nonfat dry mlKk) are
established in a national market. Handlers
produci ng such products have no opportunity to

adj ust prices at which they sell such products, to
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assure adequate margins relative to the price for
surplus mlk established under a M1k Order.
Therefore, the level of surplus price relative to
the more or |ess fixed revenues on manufact ured
products as determ ned by the national narket,
tends to prescribe the margins a processor
realizes on surplus mlk. |If all the reserve
supplies of mlk not needed for fluid use are to
be marketed in an orderly way, and the market
cleared, the price for surplus mlk nust be
closely related to net revenues fromthe sale of
manuf act ured products after the deduction of
processi ng costs.
Recogni zi ng the inportance of a reasonabl e make
al  onance to assure manufacturer nargins, and thereby willing
mar ket clearing capacity, the Advisory Conmttee cautioned that
constant review and frequent adjustnents woul d be required.
Starting a new quote fromthe Advisory Conmittee
Report, part 2:
One of the nost troubl esonme aspects of devel oping
a product price formula is obtaining an adequate
basis for arriving at a measure of manufacturing
costs or make al |l owances and keeping themup to
date -- the words keeping themup to date are

underscored, and that underscoring appeared in the
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original that I downl oaded fromthe Internet.

The Department and the industry cannot shirk this
responsibility. The commttee considers -- and
that should be "an" not "and". The commttee
considers an annual review of nake all owances on a
verifiable basis to be necessary in order to keep
up inflation and the effects of technol ogica
change as an input to Federal O der decisions.

And that ends the quote.

JUDGE CLIFTON: And |let me pause. Ms. Frisius, you have
got it. Thank you very nmuch. W're just striking a "D' so
that the word "and" becones "an" forth line up in that quote on
page 4.

MR. VETNE: Thank you, your Honor

The gui dance provi ded by the Advisory Committee has

| argely been fol | owed by USDA in product price fornulas adopted
in the 1990's for butter and powder, and in FMMO Reform but
revi ew and assessnment of nmake costs and updating of make
al  onances, has fallen somewhat short. The current reference
product price formula for Aass IlIl and IV mlk was fixed for
federal |l y-regul ated narkets at the tine of FMMO Reformin 1999.
A significant contribution --

JUDGE CLI FTON: Pl ease read that sentence again

MR VETNE: Okay.

The current reference product price formula for
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Gass Il and IV mlk, was fixed for federally-regulated mlk
markets at the tinme of FMMO Reformin 1999. A significant
contribution to the agency's class pricing deliberation was
made by the 1996 Cornell US Dairy Sector Sinulator based on
1993 supply and demand conditions, which quantified, strike
the -- a price surface for Class 1 mlk.

JUDGE CLIFTON: So you want us to strike the "S" after
"surface"?

MR. VETNE: Yeah. Please.

JUDGE CLIFTON: Al right. Done.

MR. VETNE: The USDSS, that's the US Dairy Sector
Sinulator, and the Final Reform Decision uses the initials
USDSS frequently. The USDSS Report al so showed price surfaces
for mlk used to produce butter, powder, and cheese.

For powder and butter, the |owest prices on the
National surface were in the West and Northwest. The 1993 NFDM
price surface |l owest price was in Central California -- and |
have reproduced in the text the map fromthe 1996 report, which
is accessible online in the URL is contained in tw places in
the statenent, and this is the NFDM price surface map, and
heading up the map is Sinul ated Value of Standardized M Ik at
Powder Pl ants Based on 1993 Annual Data, Prelimnary.

Back to text. ©Oh, | should say, w th apol ogies, that
the map that is produced here and on the follow ng page is

bl ack and white in your copy, but Ms. Frisius has a color nmap
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for the originals because it appeared in color in the report,
so | only made four copies of the color pages.

JUDGE CLI FTON: We appreciate your doing that. | know when
you are getting these things photocopied, that takes extra care
and | thank you.

MR. VETNE: Returning to text: This generally corresponds
w th the geographic distribution of 1993 NFDM production as
reported by NASS. For 1993, the national mdpoint of total
US NFDM production, an approxinate |ine where half of the NFDM
is produced to the West of the line and half to the East, was
al ong the Eastern border of California and Washington, that's
the state of Washington. These two states accounted for
545, 055, 000 pounds of NFDM nearly 58 percent of total US NFDM
production of 947,117,000 t housand pounds.

JUDGE CLI FTON:  So 947 nmillion?

MR VETNE: 117,000 -- it is 947,117,000 pounds. NASS
Dairy Products Annual Sunmary 1995, Exhibit 128, page 7.

The 1993 rel ationship of California NFDM production to
the rest of the United States was simlar in 2004 and 2014.
NASS Dairy Products Annual Summaries, 2005 and 2015,
Exhi bit 128, pages 13 and 19.

JUDGE CLIFTON: Ms. Frisius, | would Iike you to insert in
t hose bl anks on page 5, 128 in each of them that's the |ast
full paragraph on page 5. M. Vetne, you nay continue to read.

MR. VETNE: Thank you. The 1993 USDSS price surface for
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cheese revealed | ow price locations in the far Upper M dwest,
Sout hern I daho, and in Central California.

JUDGE CLI FTON: Let ne ask you, in the far upper
Upper M dwest? How should this read?

MR VETNE: In the far Upper M dwest, just as witten.

JUDGE CLI FTON: Far upper, Upper M dwest?

MR. VETNE: In the upper reaches of the Upper Mdwest is
what it -- and you will see that when you turn the page, your
Honor. Ckay.

JUDGE CLI FTON: Very good.

MR. VETNE: Southern Idaho and in Central --

JUDGE CLI FTON: CGo ahead and start the sentence again
pl ease.

MR. VETNE: The 1993 USDSS price surface for cheese
reveal ed |l ow price locations in the far Upper M dwest.

JUDGE CLIFTON: Do you want to read it |ike you have
witten it?

MR, VETNE: Yes.

JUDGE CLI FTON: Okay. One nore time. | know you are
operating on very little sleep.

MR VETNE: Did we need to say that again? Starting the
sent ence again.

The 1993 USDSS price surface for cheese reveal ed | ow
price locations in the far Upper M dwest --

JUDGE CLIFTON: | want you to say both uppers.
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MR VETNE: No -- | don't -- you know, right over ny head.

As | just read it. Southern Idaho and in Central California --

JUDGE CLI FTON:  No, no, no, not as you just read it, you

have never read it right.

MR VETNE: |'mnot reading it the way it is witten, your

Honor, | amstriking one of the uppers.

JUDGE CLI FTON: Ckay, then. Truly? Is that what you want

us to do?

MR. VETNE: Yes, please. Yes.

JUDCGE CLIFTON. Al right. Then, Ms. Frisius, at the

bottom of page 5, the last line, strike the first "upper”
pl ease.

MR. VETNE: You know, | did not see those two words. |
read it three times and | did not see two words there.
Cbvi ously -- okay.

JUDGE CLIFTON: Now, | hesitate to do this, but I would
i ke you to start the sentence again.

MR. VETNE: The 1993 USDSS price surface for cheese
reveal ed low price locations in the far Upper M dwest, Southern
| daho, and in Central California as shown on the, turn to
Page 6, follow ng USDSS nap.

And the map is produced, cut and paste fromthe 1996
report, the original of the exhibit shows this in color. And
it's, the map is entitled Sinulated Cass Il Price of
Standardi zed M1k at Cheese Plants Based on 1993 Annual Dat a,
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Prelimnary.

Returning to text: The correspondi ng geographic
di stribution of cheese production, as well as the subcategory
of cheddar cheese production in 1993, is shown in NASS dairy
products. The Western states produced only 23 percent of the
nation's cheese and 22 percent of the nation's cheddar cheese
in 1993.

The geographic m dpoint was approxinmately in the North
Central areas of NASS reporting regions, that's Exhibit 128,
pages 3, 5, and 7, and let's turn to that right now.

Page 1 -- Exhibit 128, pages 3, 5, and 7, and I'Il show you
what to | ook for.

Ckay. Page 3 of the exhibit, which is a photocopy of
page 19 of the NASS Dairy Products Annual Sunmary, 1995, which
contains data for cal endar year, | mean, 1994, which contains
data for cal endar year 1993, shows at that tinme that there were
si x geographic regions for which NASS reported various dairy
products. Some of the products are reported in aggregated
regi ons, some of themare reported in each region.

JUDGE CLIFTON: Now, |I'm |l ooking at seven regions, is that
what you see?

MR. VETNE: One, two, three, seven regions. | mssed
New Engl and, how could | do that? It was just sort of conbined
inm vision wwth Mddle Atlantic, but, yes, there were seven

at the tine.
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And if you'll look at the foll ow ng page, which is

Page 4 of Exhibit 128, page 21 of the NASS Annual Sunmary,
1994, containing 1993 data, | have copied the, this page 4 is
butter production and it shows butter in various states, and
then it is aggregated by the regions, and in the mddle has
U S total. If you turn to page 5, simlar infornation.

JUDGE CLIFTON: |'msorry, you have to go back for me. So
these regions aren't the same as on the prior page.

MR. VETNE: Yes, they are sane as the prior page. |f you
notice for butter, for exanple, there is data for
North Atlantic where the regions are indicated. North Atlantic
in this particular report would include in the map both
New Engl and and M ddle Atlantic, they aggregated those because
that's the only way they could report them so that woul d be
North Atlantic.

And getting to cheese, which is on page 5 of

Exhibit 128, which is a copy of page 25 of the Annual NASS
Dairy Products, 1994 for 1993 data, you will see there are a
number of states for which cheese production is identified, the
quantity and nunmber of plants producing those products. Near
the bottomthere is a U S. total, and then the aggregation for
the various regions is contained below that. Again,
North Atlantic is aggregated, New England and M ddle Atlantic.
Each North central and West North Central is essentially what

we think of including the Upper M dwest, and then there's a
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number for the West. So you can conpare production in any
region to the U S. total, and add up the regional totals, and
adjust for the states that are available to find an approxi nate
m dpoi nt of national production. On page 6 of Exhibit 128,
simlar information is provided for cheddar cheese for the year
1993, and the nunber of plant producing those products. And
using a simlar approach, you can identify regional production,
sonme state production, to approximate a mdpoint in the

United States where production is equal to the West and East of
t hat point.

And finally -- and finally on page 7 of Exhibit 128,
simlar data is provided for nonfat dry mlk. Al the
informati on for cal endar year 1993 is on one page, they
required less print and page space because there were fewer
pl ants and fewer individual states. Turning to text.

JUDGE CLI FTON: Before you continue to read, shall | ask
Ms. Frisius to fill in the two blanks with 128 on page 6?

MR. VETNE: Yes, please.

JUDGE CLIFTON: Al right. Done. Thank you.

MR. VETNE: Ckay. Continuing in the fifth line of the text
on page 6.

NASS dairy products data for 2004 and 2014 reveal that
cheese and cheddar cheese production mdpoint, the cheese and
cheddar cheese production mdpoint, is still in the Mdwest,

NASS Central Region, even though production's share represented
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by the West clinbed to 43 percent for all cheese, and 46
percent for cheddar cheese in 2014 -- that's Exhibit 128,

Pages 9 to 11 and 15 to 17. It logically follows that an
average price for cheese or for cheddar cheese woul d
essentially be a Mdwest price. W do not know, unfortunately,
whet her the geographic distribution of NDPSR cheddar cheese
productions or survey price averages follow this pattern.

And the rest of the testinony is just sort of conplete
data avail able, which | thought was pretty inportant.

The current list of California cheese plants that
contribute to this picture, that is the picture of Western and
California cheese production, is contained in the CDFA Dairy
Pl ant List, reproduced on pages 20 to 24 of Exhibit 128, and in
a CMAB |ist of cheese plants eligible to use the Real
California Seal, Exhibit 128, pages 24 to 43.

JUDGE CLI FTON: Pages 257

MR VETNE: 25 to 43, yes.

JUDGE CLIFTON: Al right.

MR VETNE: CMAB is California M1k Advisory Board.
Finally, to conplete sone information, and | know USDA's
burning to -- burning to receive, a Census Bureau Econom c
Report show ng California cheese plants grouped by enpl oyee
numbers is contained in the Exhibit 128, pages 44-45. And that
includes nmy contribution to the record at this point. Thank

you very much
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JUDGE CLIFTON: Al right. Thank you. And Ms. Frisius,
wll you fill in the three blanks on page 7 with the nunbers
128? M. English?

BY MR ENGLI SH.

Q Good afternoon, M. Vetne. Chip English

A. (Good -- afternoon already?

Q So let ne see if | can understand or take you through
your market discussion in the first piece of your testinony.
And | think, fromny perspective, what | want to ook at is on
page 2 and 3, and | just want to have you help nme identify for
the record where it is you think that the concept of a | ocal
mar ket for clearing of the mlk appears? So, for instance, on
page 2, in the mddle of the full quote fromthe Nourse Report,
actually, it is the second quote, because they are both full
it does appear to be that there's a reference to the products
that the local market processors can manufacture fromthese
excesses. So is that an exanple where a | ocal market comnes
into play?

A Absolutely. | mean, Nourse, the Nourse Report and the
M Ik Pricing Advisory Commttee Report sort of pre-staged
Dr. Schiek's shortened explanation of supply and denmand, dairy
products clear nationally, mlk clears locally. Both Nourse
and the Advisory Conmttee referred to the function of the
national market in clearing products, and how does that

translate to the local market, which is, | think, your
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questi on.

And the Nourse Report -- how does the |ocal -- how does
mlk clear locally? The products that the |ocal narket
processors can manufacture fromthese excesses, that's the
excess m |k production surplus. And the prices that can be
realized for these products, that woul dn't make much sense
unl ess the prices realized referred back to | ocal product
processors, |ocal market processors.

Q Simlarly on page 3, the carry over quote, and you read
"the final judgment in regard to the surplus price nust be

based on the devel opnents in the market singular," correct?
A, That's the way it's witten.
Q Gkay. And if you conpare that to the closing sentence
of your quote, "accordingly, close and continuous attention
nmust be devoted to surplus pricing, not only in relation to

i nternal market devel opnents," correct?

A. Correct.
Q "-- but also in relation to adjacent fluid mlKk
markets." So that must inply there's different markets,

correct? It says it?

A.  Nourse addressed marketing areas, that's what this is
referring to. Marketing areas and the rul es governing the
marketed mlk within marketing areas, that's --

Q And finally in that sentence there's the reference to

“and national manufactured dairy products nmarkets." If -- if
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you didn't need to worry about clearing the |ocal market, you
woul dn't have to have the sentence, would you? | nean, the
sentence structure by itself indicates and supports the point
you are trying to make?

A, Exactly. The mlk clears locally, dairy products clear
nationally. And this is -- and this counsel's exam nation of
the local market over time to see how things mght change. And
in California, we all know there's one significant change and
that is from 1993 to 2015 there has been an expl osion of mlKk
used to produce cheese.

Q Now, soneone on the other side mght say, "but, wait a
mnute, wth that explosion, isn't that captured by the NDPSR
reporting?" And what woul d your response be?

A Isn't that captured?

Q Well, if you have this explosion, if now you have
doubl ed effectively the percentage of mlk that is produced
that was nmade fromcheese relative to the other markets in the
West, given the weighted average in the National Dairy Products
Sal es Report, a critic of what you are saying would say, "wait
a mnute, we are capturing that. W're capturing that right
there."

A, Actually, | would agree that that would be captured in
the dairy product price average, and as the expl osion
continues, | would expect that the mdpoint, if you | ook at

geographi c distribution of production, the mdpoint would be
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creeping west. So -- so that the Federal Order prem um or
California discount, whichever you use, for products woul d not
be as great. And notably, as the average price or m dpoint
price creeps west, it is a price based on surfaces, which is

| oner than the conpetitive price for mlk used to produce
cheese in Mnnesota and Wsconsin. It would, that western
noving price, would provide greater margins to M nnesota and

W sconsin and ot her points east, plants, provide them added
opportunities to receive revenues fromthe sale of product and
translate that into premuns for their producers. West of the
l'ine, that would not happen. Those revenues woul d not be
avai | abl e for payment to producers if the price, regul ated
price, to the far west of the line pretended to be the price
wherever the line is, wherever the average is.

Q Well, in fact, the price or the value west of the line
Is nore appropriately part of the |ocal market necessity for
clearing the market, correct?

A. That's the line to the west. Every nmarket to the east
of the line will have product revenue translatable to producer
mlk prices, equal to or exceeding the inmputed
Cass Il price, and every point to the west of the |ine would
have product revenue insufficient to satisfy the average
Cass Il price. So the exam nation nust be to the revenue
received by |ocal manufacturers for their products. Those

products sold in a national marketplace, and we have had
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di scussion on how that's priced. It is priced FOB and then
sent East, and for which there's a transportati on conponent.
Q And, finally, you did not read into the record your

foot notes?

A |1 did not. If you want me to --
Q I'mnot. I'monly pointing it out, and we're asking
themto be -- obviously it's inthe, it is in the exhibit, and

I''mnot asking, to be clear, to be put into the transcript,
especially now that you have finished reading the transcript.
Unl ess there's, and | don't see any in this particular case,
but unl ess you see a particular footnote that you want to
di scuss.

A, Not at this point.

Q Ckay. Your Honor, | nove the adm ssion of Exhibit 127
and 128.

JUDGE CLI FTON: Does anyone wi sh to question M. Vetne
about either Exhibit 127 or Exhibit 128 before determ ning
whet her you have any objection? No one. |s there any
objection to the adm ssion into evidence of Exhibit 127? There
are none. Exhibit 127 is admtted into evidence.

(Thereafter, Exhibit Nunmber 127, was
received into evidence.)

JUDGE CLIFTON: Are there any objections to the adm ssion
into evidence of Exhibit 128? There are none. Exhibit 128 is

admtted into evidence.
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(Thereafter, Exhibit Nunber 128, was
received into evidence.)
BY MR ENGLI SH.

Q Anything else in the exhibit, maybe the plant list or
anyt hing that you would want to talk about nmore before | allow
others to provide further exam nation?

A. | assume that questions from other people nmay trigger a
comrent fromnme. And just, let ne state that it is ny
intention, sonetine before the end of this day or maybe
tomorrow, to e-mail versions of nmy statenment and the cover page
for the exhibits for ease of hyperlink access to interested
parties and participants. ['Il send it to people on the |ist
and ask that you forward that so other people have the sanme
opportunity.

Q Anything else before | let |ose the Dogs of War?

A Sit down, Chip.

JUDGE CLIFTON: M. Beshore.
CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
H , John.

A Hello, Marvin.

Q WII you be testifying again in this proceeding or is
this the last tinme?

A. | don't think so, but there's a possibility. So you
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better do it now
Q Gkay. That's what |'ll do.
Looki ng at Exhibit 128, would you agree with ne that
all of the contents of 128 of the list, on the front of it are
docunments that are routinely accepted into the record of these
proceedi ngs, as requests for official notice?

A.  Absolutely.

Q And looking at 127, the | ast page the references, would
you agree to the sane question, that all of those references,
and | think that includes everything in the foot notes, are
docunments that are routinely accepted into the record of these
proceedi ngs on official notice?

A.  Yes, for the nost part. The only nmaybe gray area one,
woul d be the the Cornell Study Report from 1991, called
Geographic Price Relationships, which is the kind of docunent
that are routinely relied upon by anal ysts that appear, and --

Q That's a university publication?

A, That's a university publication, yes. So | think it's
officially noticeable.

Q Ckay.

A. And it mght even qualify as an ancient docunent.

Q kay. So wth that, | would Iike you, then, to take me
t hrough Exhibit 127, and identify for ne portions of your
comments in 127 that could not be nade on brief, as opposed to

in testinony, that require testinmony fromthe w tness stand.
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A. Require? Anything that is officially noticeable is

facts, opinion, analysis, or history, and this contains a

conbination of all -- all those things -- that are nmade part of
the record sonehow. | elected to highlight and focus on those
sections fromthese docunents. | haven't asked, maybe it would

be a good idea to take official notice of the whole thing.

t hi nk everybody can, and should be able to refer to any of

t hese publications for purposes of briefing that hasn't been
done yet. So the chair I'msitting inis, and the, is a
vehicle to provide these facts, including historical facts,
policy facts, analytical facts for the record, so that's what |
have done. Sort of simlar to readi ng pages and pages fromthe
Federal Register as the Proponents did early in their
testinony. | think that's fair.

Q Soit's fair because it's tit-for-tat?

A. No, that is not.

Q Ckay. So let me go back to ny question

A Yes.

Q Assuming that all of these docunents had been accepted
into this record as officially noticed, | want you to identify
for me what, by line, what in Exhibit 127 could not have been
said, argued in the same manner in a post-hearing brief.

A Ckay.

JUDGE CLIFTON: Let me interrupt for just a mnute. Are

you noving that we take judicial notice of all of then? It
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hasn't been noved at this point.

MR, BESHORE: No, |I'mnot, but they have been accepted into
the record this way, | don't have any problem --

JUDGE CLI FTON: They have been -- what has been accepted
into the record?

MR, BESHORE: The --

JUDGE CLIFTON: Little excerpts of them right?

MR. BESHORE: Yes, the Exhibits 127 and 128.

JUDGE CLI FTON: R ght.

MR. BESHORE: Right.

JUDGE CLIFTON: But that's a whole different thing than our
taking judicial notice of every docunent that's cited. So |
don't understand your question.

MR VETNE: | do.

JUDGE CLIFTON: Al right. Go ahead, then.

MR, BESHORE: If | mght, we, by infornal agreenent,
counsel at the beginning of the hearing, we deferred requesting
of ficial notice of documents until the end as a matter, or
towards the end, as a matter of practice and sinplicity. There
are going to be lots of docunents officially noticed, probably
by nutual request, many of these being anobng them

JUDGE CLIFTON: Al right. As long as counsel renmenber ny
rule, that everything that | judicially notice, officially
notice, that's what | get to do, officially notice, | have a

hard copy. Even if it's froma website. Because web sites
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change their content, and | want to know what it is that we
officially noticed. So as long as you renmenber that ground
rule. GCkay. |'Il get out of ny interfering with your
guestion. And M. Vetne, you nay answer.

MR VETNE: Yes. Your Honor, the way | understand the
question is, | believe M. Beshore is chastising nme for
including in a statement things that could be officially
noticed --

MR BESHORE: No.

MR. VETNE: -- and argued. Maybe that's not correct, but
["1l tell you why | excerpted themhere, which | think is
inportant for an answer to your question.

JUDGE CLIFTON: No, | think you are on the wong track.
He's wondering why this is fromthe witness stand instead of in
a brief.

MR. BESHORE: Precisely.

MR VETNE: And that's the chastisenment | had in mnd.

MR. BESHORE: That has nothing do with the docunents being
officially noticed, John

MR. VETNE: Yes. Here's why it is inportant. W're here
ina public -- we are here in a public forumand uni quely, and
| hope not uniquely for the future, a lot of the dairy industry
is paying attention to what happens here. The focus from
whet her it's CDFA docunents, USDA docunents, historica

docunents, policy analysis, the focus that we give at this, at
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this hearing, helps develop the record. And I think
inportantly, not only hel ps peopl e understand what the parties’
approach and focus is, it hel ps AVS personnel in a very unique
proceeding, the first Federal M|k Oder Pronulgation
Proceeding in what, 25 years, the | ast one being in 1990. That
is the inmportance of doing it inthis, in this forum rather
than sinply referring to the brief. You have attention, you
have focus, and you devel op an understandi ng of how this fits
into the facts. | have said before that if this, if this were
atrial, it could probably be done in a week. It would be just
facts. It wouldn't be sone of those connecting the dots that
require reference to prior Federal Registers or NASS data or
CDFA data, it just take official notice of everything, go hone
and wite your brief. Mght take less than a week. So that's
ny objective.

BY MR BESHORE:

Q Ckay. Now, you have told nme why you have presented
Exhibit 127 in this way, you have not stated what, if anything,
in Exhibit 127 could not have been presented in a brief, but
had to be presented fromthe wtness stand.

A, Ch, you know, it would be difficult, now the history
stuff could have been exclusively briefed, the policy history,
Federal Register history that all of us have undertaken, but
the juxtaposition here of USDSS price surfacing and NASS dairy

products geographic distribution, is sonething | had not | ooked
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at, and | needed to look at that and articulate it and put it
toget her, and then have that observation tested, perhaps, by
cross-exam nation or direct examnation. | think that's, that
woul d be very difficult to do in the first instance, in a
brief. It is better for the record and better for me to do it
in this manner in this form

Q So you are saying there's sonething in 127 that coul d
not have been expressed in the sane typeset and narrative in a
brief?

A. | beg your pardon?

Q Didyou say that there, did you identify something in
127 that could not have been presented with the exact sane
typeset, and narrative, and --

A I'msaying that -- I'msaying that the conparison of
data, the USDSS, the NASS data, production distribution would
be nore difficult to present and understand in a briefing
format, but | do not understand. The purpose here is to, you
know, develop facts relating to marketing of mlk and products
in California. And | do not understand how questions relating
to presentation alternatives, whether brief or by witness, wll
lead to relevant infornmation.

Q Gkay. So if | understand it, your purpose and desire
is that by reading Exhibit 127 into the record and answering
| eadi ng questions from M. English about it, you hope that you

w |l have nore inpact in this proceeding than if you had

5825

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

presented the same thing in a brief?

MR. ENGLI SH. M. Beshore may have inadvertently forgotten
that M. Vetne said "tested by exam nation" which of course
woul d be much nore than by me. And you know, | could go
through this docurment line by line. | think at some point this
questioning is nore argunentative than questioning. But | do
think that omtting the fact that M. Vetne specifically said,
answering questions about it so people can test it is the words
he used, was left out.

JUDGE CLIFTON: | would like to chime in with ny two cents’
worth here. | understand exactly where M. Beshore is com ng
from W are basically court-like in this Town Hall neeting.
And so normally, lawyers, I'mgoing to start with |awers, |
realize M. Vetne is retired and he's a representative, but
normal |y | awyers are sonewhat hobbl ed because they draw out
facts through witnesses, and then they nmake their argunents to
the jury, or in briefs, separately. It is alittle
unconfortable for those of us who are lawtrained to see a
presentation fromthe witness stand that |ooks |like a brief.
It's a mxing of the fact-finding that goes on from
presentation of evidence, and the legal analysis that is
applied to those facts that normally comes in fromthe briefs.
So | can understand why he's asking the question.

It also puts others at a little bit of a di sadvant age

if they don't get to be both representative and w tness.
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| so admre the history and the know edge of all of you who are
here, and particularly the | awers, because they have been in
nmul tiple proceedings. But we have done a | ot of things here
that take longer for the presentation of "just the facts",
that's in quotes, "just the facts". For exanple, if this were
atrial, nobody woul d have been allowed to read in his witten
statenent, he would have identified it, it would have been
adm tted as evidence, and the people listening in on audio feed
woul d have no idea what was presented. Nobody would until the
end.

That's not the way we're doing it. W're doing it, as
M. Vetne says, in away to try to grasp it while we're stil
here. There is an advantage to that. And that is, we can ask
nore intelligent questions of all of the fact w tnesses.

So | personally amvery grateful for Exhibits 127 and
128. If | were deciding this case, it would have helped to
have little bitty excerpts fromthese historic docunents that
have been mentioned by several w tnesses and that nost of us
have never read, so that's ny two cents' worth.

| certainly understand M. Beshore's disconfort wth
this comng in the same way, for exanple, as an Econom st's
anal ysis cones in. Al right. That's ny two cents' worth

Now, do you renenber the question, M. Vetne?

MR. VETNE: | do not.

MR, BESHORE: | withdraw the question. | have no further
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questi ons.

JUDGE CLI FTON: Thank you, M. Beshore, | do appreciate
that. Al right. Wo else has questions for M. Vetne?
M. Mltner?

CROSS- EXAM NATI ON

BY MR M LTNER

Q Ryan MItner, counsel for Select MIk Producers.

John, we have had about at |east two days', probably

nore, testinmony specifically about cheese nmanufacturing costs

and whey processing in particular. |Is your statenment here
directed principally at the dass IIl fornula?
A | would say it's directed at Cass Il and IV pricing,

but as | have been sitting here and perceived the issues and
existing pricings, | think the bigger problemis in the
Gass Il pricing. And as you have noted every norning when we
get up and introduce ourselves, I'ma consultant and a
representative for H | mar Cheese, so that has to be inportant.
But as we said in the very first day, you know, this is about
cheese prices, mlk for cheese pricing, and it is about the
whey factor in mlk for cheese pricing, so that's why we're
here. So I wanted to focus on the evolution of policies with
respect to surplus mlk pricing and apply themto pricing of
m |k used to produce cheese.

Q Define for us, if you would, what you nean when you

refer to surplus mlk?
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A Oh, surplus milk, as | used it here, sinply enploys the
termused by Ed Nourse and his commttee, that they used the
termsurplus mlk as applicable to any used other than O ass |
I think we have cone to our, the industry's, perspective has
evolved to a point where we're |looking at mlk used to produce
butter, powder, and cheese as surplus, and even sone of that is
necessary to bal ance fluid markets, so surplus products woul d
be Class IIl and IV products.

Q But | hear you also say that not necessarily al

Gass Il products or all dass |V products are surplus.
A, They are surplus -- well, obviously, shrinkage is not
surplus, it gets in dass Ill. But they are surplus, but the

surplus, seasonal, weekend it's m |k not needed by the fluid
market, either on a particular day, a particular week, a
particular month, a particular season, or in the case of
markets like California and the Upper M dwest, never needed.

Q Soit really -- so in the context of your testinony, it
really is any mlk that doesn't go into Class |, you would
refer to that as surplus?

A | would refer to that as surplus because that's the way
Ed Nourse and the Advisory Conmttee referred to it.

Q Gkay. If you would | ook at page 2 of your statenent,
pl ease. What |I'm|ooking at carries over actually to page 3.
The quoted sentence reads: "Wile there are various types of

fornulas that are used in establishing surplus prices," and
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then it -- it goes on, simlarly, "surplus prices" there would
refer to the prices for any class of mlk other than Cass I?
I's that how you read that?

A, That | believe was the context of the, in the Nourse
Report, yes.

Q Ckay. And so we're clear, that's referring to the
price for the mlk rather than the price of the product --

A.  Absolutely.

Q -- produced?

A Yes, classified price. This conmes in the section on
classified pricing --

Q Ckay.

A -- of nmilk.

Q Let's look at the next, the next quote on page 3.

A. By the way, | heard froma dairy farnmer in Tennessee
who has been listening in, and he commented in an e-nmail that
they had their first cold snap and the flies are gone.

Q M. Sumer is a lucky guy.

A. That's exactly who it was.

Q And because the mc didn't pick all that up
M. Summers, there was general |aughter in the room when |
menti oned your nane, only because we all know you are |istening
in attentively.

Ckay. So the next quoted section, it is on page 3,

there's another termthat | would like for you to expound upon
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for us. It begins in the second line, and it reads, "the

resi dual market for manufactured products nust clear.” So in
that, in the context of that quote, what is the residual market
being referred to?

A Well, it refers to manufactured products, which are
produced with residual mlk in the mlk shed. It conbines the
two, that's ny read of this.

Q Sois residual mlk the same as surplus mlk?

A 1 think in this context there are a ot of terms that
we use interchangeably and synonynously. Renenber,

M. Mltner, that Part 2 of the Advisory Commttee Report was
focused on a process and a methodol ogy to price mlk used to
produce manufactured products at a tinme when there would be no
nore MW survey price avail able.

Q Do you have, do you happen to have a copy of that
report on your electronic device there?

A. Maybe. MIlk Policy Pricing and Procedures, Part 2,
Alternative Pricing Procedures. Yes, | do.

Q Ckay. Could you go to the 11 page of that, which
believe is actually the nunbered page 7.

A.  That hel ps, pdf page 11, correct?

Q Correct.

A Yes.

Q The first words on the page |I'mlooking at are "the

I npact of price support decisions,” are we |ooking at the sane

5831

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

page?

A W are.

Q Let's look at the second paragraph, the second
sentence, and I wll read it, I'll read the section I'm | ooking
at because | think we may be sone of the only fol ks that have
copies of this in front of us.

“During the 1970 through '72 period, returns from
cheese were higher than frombutter and powder. Butter and
powder was, therefore, the | owest revenue-generating use. It
was, therefore, the true residual market for mlk. It can be
argued that it is, therefore, the best reflector of industry
suppl y/ demand condi tions."

A Yes.

Q kay. Soisn't the report actually saying that it is
the product which returns the | owest overall revenue that is
t he residual product in the residual narket?

A, Well, remenber this, that the Federal Order pricing
system at the time this was witten, had a Class Il price
that included butter, nonfat dry mlk, and cheese, there was no
separation of those two, so producers, cooperatives had an
incentive to market mlk to its highest and best use because
that provided the greatest revenue return within that, that
| oner class, but that |ower class did not have two separate
regul ated prices. And | think Sue Taylor tal ked about this in

her prior statement. She tal ked about the separation of taking
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nonfat dry mlk and butter out of Class Ill inhibited the
process of, first, having mlk flowto its highest and best
use. And secondly, inhibited the market correction whereby
those two prices cone back together, if they ever do.

So where you have a product that, a market for mlk
that returns nore than an alternative market, you put as nuch
into that as you can. First, Cass |, dass Il, cheese in this
case, and everything else that's left over that you can't get a
better return for is a residual use. That is no |onger perhaps
true in the same way, because under the current system
producers, marketers, where there is a regulated Cass |1
price and a regulated Cass IV price, do not have an incentive
to put it into the highest and best use, because the pool value
to the marketer is exactly the same. The nmarket created an
incentive to put it in the highest and best use, disaggregating
those two uses into two class prices, took away that incentive.
So we're, in this case, this discussion, | think it is pretty
obvious, if thereis -- if there are narkets where you get nore
revenue, you put it there. If you got any left over, that's
residual to the revenue generating markets.

Q Okay. So to distill all that down, what | hear you say
at the end is that, in fact, when Cass IlIl comrands a hi gher
value than Class IV, Cass IVis, in fact, the residual market?

A No.

Q No?
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A.  Not anynore.

Q Ckay.

A. It is the same nmarket. Producers get the same price.

In this context, there's a residual market because the returns,
the actual prices were less to those who narketed to nonfat dry
mlk and butter plants. And the reverse has happened,
sonmetinmes nonfat dry mlk and butter were higher in this
period. |It's gone back and forth.

Q You say that the producers receive the same price
because of the pooling function.

A. Currently under two classes.

Q Yeah.

A.  Producers receive the sane price because of the pooling
function, and therefore -- and therefore, the residual market
characteristic that's described in the -- in the 1973 report
doesn't exist the sane way. Now, there nmaybe --

JUDGE CLIFTON: Hold that thought. This is weighty

testinony and we'll do it after lunch. So you remenber where
you are?

MR VETNE: | do. | have it right here on ny screen.

JUDGE CLIFTON: (Ckay. Keep it. I'mgoing to call you both
back. | need a break. Al right. Everybody, please cone back

ready to resune at about 2:20. 220.
(Wher eupon, the lunch recess was taken.)

---000- - -
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TUESDAY, NOVEMBER 3, 2015 - - AFTERNOON SESSI ON
JUDGE CLIFTON: We're back on record at 2:20.
Ms. Wulin, how would you like to proceed?
M5. VULIN.  Well, with the court's perm ssion, we would
li ke to have M chael Anthony cone to the stand, since we just
have himfor a brief amount of tine.
JUDGE CLI FTON: Yes, | approve of that. M. Anthony, if
you woul d conme forward and be seated to ny right.
MS. VULIN.  And we currently have an exhibit that we're
distributing, a copy of which is in front of your Honor.
JUDGE CLI FTON: Thank you.
MS. VULIN  We would ask that that be marked as --
JUDGE CLI FTON:  Yes, 129 it shall be.
(Thereafter, Exhibit Nunber 129, was
mar ked for identification.)
JUDGE CLI FTON: Pl ease raise your hand if you need a copy
of Exhibit 129.
M. Anthony, |'ll swear you in in a seated position.
Wul d you raise your right hand, please?
Do you solemmly swear or affirmunder penalty of
perjury that the evidence you wll present wll be the truth?
MR. ANTHONY: Yes, | do.
JUDCGE CLI FTON: Thank you. Please state and spell your
nane.

MR. ANTHONY: M chael Anthony, MI-CHA-E-L, |ast name
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Ant hony, A-N-T-H O NY.
DI RECT EXAM NATI ON
BY M5. VULIN:
Q Thank you, M. Anthony.
Before we get into your witten statenment today, can
you just give us a little bit of your background and how you

got involved in the dairy industry?

A. Sure. | have been currently with Unified Gocers 11
years. | have spent the majority of my career in food and
beverage, mainly in the consuner package good segment. | came

to Unified 11 and a half years ago, after being with the
Kel 1 ogg's Conpany. Al of it on the West Coast. | have been
Sout hern California-based for nmy entire career. And | cane to
work at Unified, | actually used to sell to Unified Gocers
when they were known as Certified Gocers, so a prior vendor of
theirs. | was hired by an old boss of mne and that's how I
ended up at Unifi ed.

Q Thank you. So I'll ask now that you pl ease read your
statenent into the record?

A Ckay. Wuld you like me to read all the way through
and --

Q Yes, please. And I'll stop you if there's any point
that | think we elucidate further with questions.

A kay. Geat.

My nanme is Mchael Anthony and | amthe Executive
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Director of Manufacturing Dvisions for Unified Gocers. |
have been at Unified for 11 years in various Senior Leadership
roles, while maintaining responsibility within the Dairy
D vision each of those years. | have current responsibility
for all plant operations and sal es divisions wthin
manufacturing, and | report in to the EVP of Perishabl es/Fresh
Foods within the corporate structure. In addition, | serve on
three California boards, Dairy Institute, California M1k
Processors, and Dairy Counci l

Unified Grocers is a nenber-owned cooperative of
i ndependent grocery chains in stores throughout the Western
United States. The dairy processing plant is one of two
manufacturing facilities owned by the company, with the other
bei ng a bakery plant. The dairy plant is the only one for the
conpany | ocated in Southern California, with all other dairy
prograns being partnerships with other dairies. W are a
uni que business nodel for a dairy, in that Unified s
predom nant business is grocery, frozen, deli, and perishabl es,
whol esal e services to our menbers. And dairy is a subsidiary
type business available as a service convenience to our, to the
nmenbers. They are not obligated to purchase dairy from our
conpany -- fromthe conpany.

Qur dairy is relatively small in size (acreage) and
scope (volune) and is focused predomnantly on fluid mlk and

drinks.
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Q How many people work at the dairy?

A, W're roughly 100 enpl oyees, and that includes both
workers in the plant operations and managenent.

Q But that's not the whol e conpany, correct?

A. No, Unified Grocers, being a cooperative, has a nunber
of divisions, grocery, frozen, deli, services, real estate, the
total, and again, you are tal king union and non-union, drivers,
war ehouse fol ks, about 3, 000.

Q kay. But the dairy itself has only a hundred?

A, The dairy itself is only a hundred.

Q Thank you. Please continue.

A. Ckay. W are an intercity Los Angel es-based busi ness
and enpl oyee a nunber of personnel fromwthin the Southern
Cal'i forni a nei ghborhoods we serve. Unified is mainly private
| abel based m |k producer, and we rely on the growth and
success of our nenber accounts to keep our volune and busi ness
going. They rely on the continual supply of mlk in order to
fulfill the needs of their consunmers, |argely H spanic-based,
W th seven days a week of service.

We have a solid working relationship with our supplier
of raw m |k and good supply under the current California State
Oder with rare disruptions in service. This is inportant to
us, since we are located in Southern California and have
limted options to obtain other raw m |k supply. Qur concern,

bei ng smal | er-si zed and geographically constrai ned, would be
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mai ntai ni ng that adequate supply of mlk and doing so at the
conpetitively-priced nodel. W are in an extrenely conpetitive
environment in Southern California, with consunption |evels
decl ining each year and constant pressures fromour retailers
to be |lower priced. The inpact of paying a high federal price
woul d equate to potential |ost business for us in our

i ndependent segment. Loss of volunme wll continue to drive our
fixed and variable costs up, which create an inability for us
to pay our nenmbers patronage dividends. Any additiona

i ncentives needed to be paid out due to mandatory pooling or
addi tional transportati on concerns, again, due to our

geography, would have to be passed onto our retail menmbers who
are not very accepting to costs that don't inpact them This
would ultimately force the conmpany to make an econom ¢ deci sion
about future of -- about the future of our dairy.

Qur nenbers have the ability to seek out other dairies
and buy their mlk fromthem if they choose. At Unified, we
have worked diligently over this past year to take a nunber of
costs out of the system out of our system in order to remain
conpetitive for our menbers. An additional |ayered cost into
our structure creates that conpetitive di sadvantage that w ||
make it difficult for us to continue operations wthout getting
out of mlk production entirely.

Q Thank you, M. Anthony.

A.  You're wel cone.
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Q So you nentioned that you have a very tightly margined
product. So if you were to experience even a mnor shift in
your cost structure, what wuld that do to your conpany?

A Well, the concern we have is, when it comes to costs,
you know, we're obligated to pass on costs, we're obligated to
raise prices if need be. Qur nenbers, our nenber-custoners are
not obligated to buy fromus, and needless to say, they are not
too thrilled when we have to pass on those costs. So we have
tried to naintain by operational efficiencies, we have cut
costs where we need to. It's challenging. It's -- it's been a
tough year. W rely on the volunme just to get the efficiency.
So any disruption, any |loss of volune, it inpacts our cost.

Q And you said you are located in Southern California.

A. Correct.

Q So the mpjority of your mlk, if not all of it, cones
fromthe Southern California area?

A, The majority of our mlk actually cones fromthe
Central Valley, Bakersfield and above.

Q Ckay. And if you were to have a disruption in the
volume of that mlk, if you weren't getting the deliveries that
you needed, that would have a significant inpact on your
busi ness?

A Oh, certainly. W are, as | nentioned in the
statement, we are a seven-day a week operation. W're

delivering seven days a week. Qur nenbers rely onit. It is
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an extrenmely -- it's a |abor-intensive programthat we have.

W are, you know, probably our own internal transportation
costs probably run a little bit higher because we deliver seven
days a week to our retailers. Independent grocers typically
don't have | arge back rooms, there's not a |ot of holding
power, so they are dependent upon their duty to get themmlKk
ever yday.

Q And currently do you have any issues getting served
with the fluid mlk that you need?

A. W have not. W're, as | nentioned in the statenent,
we have got, with the exception of, you know, naybe an act of
nature shutting down the G apevine, which happened a few weeks
back because of flooding, that's very rare. But, you know, we
have been fortunate that our supply has been pretty strong.

Q And your concerns are in testifying here today is that
if there is any change in your ability to acquire this mlk or
in the price at which you can acquire it at, both of these
woul d provide significant challenges for your business?

A, Yeah, that's correct. Again, we're -- the nodel that
we' re under being a cooperative with our nmenbers, we have a
certain obligation to return to themthe best price, as well as
pat ronage dividend. Being co-op owned, we are owned by those
menbers, it's technically their dairy. They own the dairy so
anything that is made in the way of profits is returned right

back to the nenbers, so therefore, when it cones to pricing,
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they are looking at every little bit. If it goes up a penny,
t hat penny gets passed on. They have options, they can go
somewhere el se.

Q Is there anything else that you would |ike to add or
share in addition to your testinony here?

A. | think for, you know, for our type of business, it is
uni que, and, you know, | nentioned our nenbers because we're
nmenber-owned within the co-op. They do have options. M
concern, and in a lot of this is just concern fromthe fact
that, you know, we have seen mlk levels and m |k consunption
decline over the years. W have seen sone of the costs go up.
| nean, pay nore for rent to park our transportation on, | pay
nore for our water bills, I'mpaying nore for everything.
Agai n, our menbers are saying, okay, go control your costs
el sewhere. And the concern lies in, | don't want to | ose
California mlk to, say, an outside, outside of the state. And
our menbers have been known to bid out the business and | ook,
because they are trying to find bottomline best cost. So
those concerns lie, at least with our conpany, in naking sure
the consunption stays where it's at and naking sure costs stay
relative to be conpetitive to the market.

Q Al right. Wll, thank you very nuch, M. Anthony. |
would like to nove to admt Exhibit 129.

JUDGE CLI FTON: Does anyone want to ask questions of

M. Anthony before determ ning whether you object? No one. |Is
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there any objection to the adm ssion into evidence of
Exhibit 129? There are none. Exhibit, 129 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 129, was

received into evidence.)

MS. VULIN  Thank you, your Honor, | have no questions at
this tine.

JUDGE CLIFTON: | have two, M. Anthony. One refers to
your statenment and you read it as saying that you can't afford
high price, and your statenent as typed said higher price, and
| would I'ike you to el aborate on that. Because when Ms. WVulin
asked you, you really indicated that any increase in cost would
be probl emati c.

MR. ANTHONY: Yes, and your Honor, |'mlooking for it on
here. In which paragraph? | see it. Thank you. Yes.

So to answer your question, your Honor, when | | ook at
the | andscape of Southern California and that narket, and we're
not, you know, we're not alone in the dairy industry, certain
beverages and ot her food products are in the same | andscape.
Any additional costs that go higher, we pass on or we end up
having -- having to take out of our system somewhere else. So
| have to work a little bit nore diligently at cutting
overtime, or saving on waste water, or whatever it is, in order
to make up on any hi gher costs.

JUDGE CLIFTON:. My other question relates to your nention
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of the Grapevine. And for fol ks who don't know about it, would
you descri be what you neant?

MR. ANTHONY: The, you know, we usually only worried during
the, our wintertinme which is, usually, unfortunately not enough
rain and/or snow. Usually around February you start to worry
you nay get a little ice on the road and have to shutdown for a
short tine. W got sonme oddball storms that hit in w ped out
sonme roads a few weeks back and caused sone huge del ays. So
agai n, concern fromour side, when Mther Nature hits, if there
i's no contingency plan or an opportunity to get nmore mlk, |
hit overtime at record highs on those days. So right? Because
the mlk had to be diverted to the coast, canme in, and so we
had staff on hand at our plant, ready to receive mlk, ready to
produce m |k, and had nothing to do. So we were del ayed a
Friday, Saturday, for all of our shipment of mlk.

JUDGE CLIFTON:. So the only way it could reach you is to go
clear West to the coast and then cone back to you?

MR, ANTHONY: And then come back to LA. So going up and
over the Grapevine, and | didn't describe it very well, sorry.
The G apevine goes up to an altitude of, | don't know maybe
4,000, 3,000, and when it gets icy, they can shut it down,
there's no other alternative except to turn around and go back
and that causes delays not only for the supplier of the mlk,
but for the processors who are waiting for their mlk. And

then, in turn, the custonmer, our retailer nenbers that | talked
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so nuch about who lovingly would call us on the phone saying
"where is ny mlk?" So it does have a dom no effect of not
being able to get that mlk supply in proper order

JUDGE CLI FTON:  Wat hi ghway nunber does the G apevine
bear ?

MR. ANTHONY: | think it is technically the 5. 1t's where,
let's see where, where 99 ends, and then cones into the 5, and
then goes up. The road that actually went out, | believe was
the 58 or sonething like that, there was a portion of the road,
and | amnot positive on those nunbers, but there was a portion
of the road that w ped out and had to be restored.

JUDGE CLI FTON: Thank you. Who el se has questions for
M. Anthony? M. Beshore.

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore.

Good afternoon, M. Anthony.

A CGood afternoon.

Q I'mthe attorney for the dairy farmer cooperatives that
have requested this hearing and requesting a Federal O der.
I'mreally glad to hear we have a good, you have a good
relationship with your raw m |k supplier, we try hard anyway.
Just a coupl e of questions about, you know, your business here.
Can you describe the geographic area of the stores that your

nmenbers own that you supply with the mlk products?
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A, Yes. For the dairy specifically, the Southern
California dairy, we go up to the Central Coast,

San Lui s Cbispo, Paso Robles area, down far south as San Diego
to the border, and out to the Inland Enpire, Pal m Springs,
Coachella area. W do not ship up into Bakersfield and above.
So that's a general geography of where we will ship to.

Q So in your stores, your menber stores that you supply
w th dairy products in that geographic area, who would be
conpeting with their own conpany to supply dairy products? In
ot her words, who are alternate suppliers that they m ght | ook
to if they were unhappy with their cooperative?

A.  Yeah, any other dairy that had the ability to serve
thei r needs.

Q kay. And would those be prinmarily dairies in
Sout hern California?

A. Could be. Could be out-of-state. In the past we have
had some of our nenbers bid out business to out-of-state
dairies just to test the waters and test the market to see what
price they could get. A lot of it depends on, you know,
econom es of scale. If sonebody is coming into distribute, you
know, do they have the opportunity to ship to our nenbers. So,
yeah, | nean, you are really conpeting with any and all dairies
that have that ability to pack a retail-type operation and
package it together for them

Q Gkay. Qher than testing the waters out-of-state,
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would it be fair that the primary options would be within
dairies that are within your geographic area and those of your
stores?

A, Certainly. Yeah. The prinary.

Q And so, just in case, you know, you are not famliar
with federal pricing or not that much because you are not
subject toit, I would assume?

A. Correct.

Q Ckay. So if the price changes, the price formula
changes under a Federal Order, it would change for all your
Southern California conpetitors in the same way? Do you
understand that or were you aware of that?

A Yes.

Q Ckay. So in that respect at least, it wouldn't
conpetitively, you wouldn't be changed in any way?

A, Yes. Under the -- under our co-op structure, again
I'mrequired to return back patronage dividends, so in any way,
shape, and form | nmean, we are earning for our nmenbers. And
so any novenent in any type of costs, and | guess that was the
point that | was driving at, is that any kind of novenent
I npacts what that cents per gallon is that we return, and there
I's an expected cents per gallon return.

Q Right. And | guess | was thinking nore of your concern
with the volune effect, that is, |loss of volune would have an

effect on your margin?
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A Yes, and it is. | believe that's an inpact also. Wen
| ook at what's happened over the | ast couple of years, | have
seen retailers of ours that have doubled in size in the nunber
of their stores, and they have |ost volune. That's a

consunption issue, that's a, you know, that's a pricing issue,

as price has driven -- our retailers are extrenely price
sensitive. It's a-- they are not -- they are not -- they are
nore |owball price operators. And if you hit, | nean, | get

it, where the whole market could change and go up 50 cents, for
instance, that's going to drive our retailers into a new price
structure that's very difficult. So in one way, shape, and
form | would probably |ose volunme, which is going to inpact ny
cost. And that's the concern area.

Q Ckay. Very good. Wen you |ook at patronage
di vi dends, and of course, farmer cooperatives are patronage
di vidend structures also, is there any, is there a target range
that Unified Gocers has for returning patronage dividends,
X-percent of sales, or X-percent of patronage vol une?

A Yes, it is. | would have to do the math on what the
percentage is, but we do it in a cents per gallon. And so we
are, it is expected that we achieve a certain cents per gallon.
And if you don't, that's where we start to run into some
probl ems from being conpetitive, because you are not returning
the full anount that they expect.

Q Gkay. So your pricing nodel then, would be to, that
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you need to be conpetitive in your into store price on a
current basis?

A. Correct.

Q And in addition, with the expectation on the stores you
are serving, on your nmenbers that they would have the patronage
return at the end of the year?

A. Correct.

Q Gkay. Thank you very nuch

A You're wel cone.

JUDGE CLI FTON: Wio next has questions for M. Anthony.
M. Mltner?
CRCSS- EXAM NATI ON
BY MR M LTNER

Q Good afternoon, M. Anthony. M name is Ryan MItner
' mcounsel for Select M|k Producers.

A Ckay.

Q It's perhaps nore difficult than it appears to wite
questions and listen to questions at the same time, so |'m
going to do my best not to repeat anything, okay?

A Ckay.

Q How many actual menbers do you have?

A. | would say over a thousand. | do not know the exact
nunber. W run, we're Western United States, so we are up and
down the West Coast.

Q And that includes your nenbers in the Pacific
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Nor t hwest ?

A, Pacific Northwest, Portland, Northern California
Southern California, out to Arizona, Texas, maybe a little in
Col or ado.

Q Ckay. And you do, your conpany does sell products to

non- menbers as well, correct?
A. Correct. Yes.
Q And that includes dairy products?
A, Yes.
Q | was |ooking at some of the information on your

website, and | cane across something that suggested that your
pat ronage dividends are paid as a result of the operations of
your mlk plant in California and your mlk plant in the
Pacific Northwest. |Is that accurate?

A Yes, that is accurate.

Q Gkay. |Is there anything else that goes into your
pat r onage divi dends, other than the proceeds fromthe operation
of those plants?

A, No. No.

Q kay. And it looks like you paid about $9.5 mllion in
each of the last two fiscal years in patronage. Does that
sound correct to you?

A That sounds correct.

Q | got a few questions about your plant here in

California. Howold is that plant?
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A, Oh, gosh, that's a great question. Well, the plant or
how | ong have we owned it? The plant is --

Q I'll take any information you are willing to share with
us.

A, Unified has had that at |east 40 plus years. Beyond
that, | don't know how | ong the plant has been there. | think
it was a butter plant before.

Q Ckay.

A | believe -- yeah

Q And in ternms of the products that come out of that
plant, you produce mlk in gallon jugs?

A Mlk in gallon jugs, mlk in half, and mlk in quarts.
Are those all in plastic containers or do you --

Yes.

-- do you do any gable top?

> O > O

No gable, no gable top

Q Gkay. Any products that would be considered O ass 2
products in California?

A, No, we are predonminantly probably 90 percent mlk and
the rest is juice and drinks.

Q If you are willing to share with us the vol une of
products you produce, | would be interested in that.

A | would be willing to give a range.

Q | would be happy --

A. |If that's acceptable.
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Q That's perfectly acceptable to ne.

A In terms of volune gallons, we roughly do 30 to 50
mllion gallons.

Q Is that per nonth?
Per year.
Per year, okay. So it is a smaller plant, relatively?
Correct.
Conpared to the rest of the industry in California?
That's correct.

Ckay. Thank you very much. | appreciate your answers.

> O » O » O >

You' re wel cone.

JUDGE CLI FTON: W next has questions for M. Anthony?
Ms. Tayl or?

CROSS- EXAM NATI ON
BY M5. TAYLOR

Q CGood afternoon.

A CGood afternoon.

Q M name is Erin Taylor, I"'mwth USDA. And | first
want to thank you on behal f of the Department for comng to
this hearing and presenting testinmony on behal f of your
conpany.

A You're wel cone.

Q | should think nost of ny questions were answered by
M. Beshore's questions and M. Mltner. You eluded to a

co-op, having a cooperative supply, the cooperative being your
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primary supplier, but | don't think that was specifically
stated on the record. Can you say whet her your suppliers are
cooperative or independent shippers to your dairy?

A.  You are tal king about our supplier, not us as a
cooperative, |'m assum ng.

Q How do you get your raw m |k supply, is it through a
co-op?

A Yes. Yes, | just wanted to clarify because | had
testinony on us, of Unified being a cooperative.

Q Right. And M. MIltner indicated fromyour website
there's a plant in the Pacific Northwest. |s that your bakery
pl ant ?

A. No, no, the plant in the Pacific Northwest is a, and |
referenced in the statenment, we have partner dairies, so
Uni fied does not have a physical plant, nor do we own a plant
anywhere but Southern California. W work with other dairies
t hroughout the Northern California and the Pacific Northwest,
where they have -- they have a basically a licensing to |license
and produce our products under our nane, and that's the
partnershi p program

Q Ckay.

A. Yeah, so it is not a physical plant that we operate.

Q kay. The last paragraph in your statement, the second
sentence says, "An additional |ayered cost into our structure

creates that conpetitive disadvantage that will nake it
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difficult for us to continue operations without getting out of
m |k production entirely.”

There was sone discussion with M. Beshore about, you

woul d still be on the sane conpetitive stance as your fluid
conpetitors, but you would still have to pay your m nimum
Cass | price. |Is this conpetitive disadvantage in

rel ationship to those conpetitors or into juice and ot her
beverage conpetitors?

A It is predominantly mlk. And it has a direct
reference to total costs within our operation and the ability
to maintain the volune that's needed in that plant to maxim ze
those costs and to spread the costs evenly in order to achieve
our patronage dividends. Wthout achieving our patronage
di vidend, our retail menbers will not, they will not stay with
a mlk program

Q Gkay. | think that's it. Thank you so nuch

A You're wel cone.

JUDGE CLI FTON: Does anyone el se have further questions of
M. Anthony before | invite redirect? None. M. Wulin,
redirect?
REDI RECT EXAM NATI ON
BY M5. VULIN:
Q M. Anthony, just a couple quick questions.
So if you had trouble acquiring mlk for your plant,

woul d you have to pay premuns on that mlk in order to acquire
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it?

A. | would inmagine that we would. And, you know, again, |
nmention in the statement, that, you know, we have a good
relationship and we rely on that steady flow of mlKk.

Di sruptions in any way, whether it is, you know, from Mt her
Nature of a road going out or the ability to get it on a steady
supply or needing to go el sewhere, | would imagine it would
drive up sonme prem uns.

Q Yeah, and could your business handl e having to pay
premunms for its mlk supply?

A It would be difficult and for all the reasons that |
just spoke of. | nean, those are the realities of the costs
that we're dealing with and what we're having to pay in running
our operation. | believe it would be difficult.

Q Thank you. No further questions.

JUDGE CLIFTON: M. Anthony, | appreciate very nuch your
comng here. | can tell you are quite busy fromseeing the
number of things you supervise. |Is there anything else you
woul d Iike to add before you go?

MR. ANTHONY: No, | think I'm good, thank you.

JUDGE CLIFTON: Al right. Thank you so nuch.

MR. ENGLI SH:  Your Honor, Chip English. And we did take
M. Anthony out of order, as we said we mght. So at this
point it would be appropriate for M. Vetne to return, and |

think M. MIltner was questioning him and whether they can
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remenber the exact spot they were in, that's up to them
JUDGE CLI FTON: Wl conme back to the w tness stand,
M. Vetne. M. Vetne, would you again state your nane?
MR. VETNE: John Vetne, V-E-T-NE.
JUDGE CLIFTON: And M. MItner, wuld you again state
yours?
MR MLTNER Ryan MItner, MI-L-T-NE-R
JUDGE CLI FTON: Thank you. M. Vetne, | cut you off
m d- sentence, can you return to what you were explaini ng?
MR VETNE: Wien | left for lunch | thought | could, but
it's gone. W were on page 7.
CONTI NUED CROSS- EXAM NATI ON
BY MR M LTNER

Q We were on page 7.

A. Part 2 of the MIk Pricing Policy Report from 1973.

Q W were. And with the help of the court reporter, |
took a monent to read through the last few things we said, and
you, as | now have been rem nded, were discussing Cass Il and
IV prices and why things have changed since the Knutson Report,
and | believe you were articulating about how they are both
residual price formulas. And there was sonething al so about
producers being indifferent to supplying either cheese plants
or butter powder plants.

A, Yes, we had been discussing the concept of residua

market for mlk, as explained in the Dairy Policy Commttee
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Report. And at the time it was witten, producers,
cooperatives, had choices under one class to market to cheese
or butter powder dependi ng upon whi ch comranded the hi ghest
mar ket pl ace, so by default, the product combination that
conmanded the | owest market price, and therefore, the |owest
mlk returns, would be the residual. The highest and best use
of mlk was achi eved having one class for both manufacturing
uses.
| don't have the exact page references in the report,

but the Conmmi ttee acknow edged that, as a natter of policy,
USDA coul d have two cl asses, manufacturing classes, to account
for those price differences, or one manufacturing class so that
hi ghest and best use would be, in effect, economcally forced
upon the supply community. M recollection is further that the
preference expressed in the report was for a single class. O
course this did not naterialize for reasons that Sue Tayl or
described earlier.

Q And on page 7, | think we --

A. Page 7 of ny statenent or of the report?

Q I'msorry, page 7 of Part 2 of the Knutson Report, |
had read a section that included the sentence, "butter and

powder was, therefore, the | owest revenue generating use." And

it continues, "it was, therefore, the true residual market for

mlk. It can be argued that it is, therefore, the best

reflector of industry supply/demand conditions.” And that's
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the end of the quote.

A.  Yes.

Q So | think the question we got, we were approaching, or
partially addressed before |unch was, is it appropriate for us
to look to the current cheese formulas or cheese narket as a
true residual market for mlk?

A. Not the sane way it is described here, because at |east

the mninmumprice in pooled revenues for Class Il and IV are
the sane. The only, | think Sue went into this, too, the only
effective way for either Class Ill or Class IV to serve as a

residual market in this context, is if one class provides
revenues in the formof premumpricing that are not avail able
for mlk going to the other class. The existence of a

mar ket pl ace prem um woul d serve the sanme function as hi ghest
and best use described in the MIk Pricing Advisory Commttee
Report. So to that extent, | can't identify Cass Ill or

Cass |V as the residual market, because in our experience
since Federal Order Reform there have been times when Class |V
has been highest, nore frequently Cass IlIl has been highest,
but it goes both ways.

Prem uns, however, the effect of premuns in draw ng
mlk to the highest and best use would be constrained if the
formula price set a mlk price that really doesn't allow for a
margin and therefore, a premumdifference between the product

val ue and the m |l k val ue.
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Q In many markets, isn't it true that dass Il mlk does
command a prem um today?

A.  COh, absolutely. 1In Mnnesota, Wsconsin, the Upper
M dwest, but that's been a discussion since day one, or
virtual ly since day one here.

Q Sure.

A.  You know, apparently the Cass IIl price there, as at
any location to the East of that point, it is a nationa
Cass Il price, but there is a price surface and prices the
val ue rises as you go east, so there appears to be some higher
value in Mnnesota and Wsconsin than -- than the surveyed
price fixed, | think alittle bit west of Wsconsin.

Q And in your years of watching the Federal O ders and
wor king with processors and others, is it, have you observed
that the, well, what have you observed about the |evels of
those Class |l prem uns?

A Were?

Q The areas you just nmentioned. Let's talk about the
Upper M dwest in particular?

A, Upper Mdwest. The Upper Mdwest, it's fact, |ong been
the fact that it's a very conpetitive market of manufacturing
capacity seeking mlk supplies, and that creates high prem uns,
if the premuns are available in the margin.

Q It's, would you agree that it's one of the few areas in

the country where market power isn't so consolidated that both
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buyers and the sellers realize conpetition for the sale and
purchase of mlk?

A, You better state that question all over again, because
| think it had sone assunptions in it --

Q Well, that was the point.?

A, -- that | mght not conpletely enbrace.

Q Ckay. Let's break it down. First of all, would you
agree that not every area of the country has a sufficient
nunber of buyers or sellers of mlk to constitute what an
Econom st m ght consider a conpetitive free market or a
conpetitive marketpl ace?

A. | don't know where the Econom sts draw the |ine, but I
woul d agree there are many places in the country where there
are certainly fewer buyers bidding for the mlk supply than in
t he Upper M dwest, and ny logical conclusion fromthat is, you
know, maybe the mlk prices in those places aren't as high as
they mght be if there were a nunber of bidders.

Q You have done work both for clients, and I woul d
categorize it as academically or just out of individua
curiosity, about market power and consolidation, correct?

A Yes.

Q Wuld you categorize the Upper Mdwest as an, as a
mar ket where there is true conpetition for manufacturing mlk
suppl i es?

A. There certainly is conpetition. |'mnot sure | adopt
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the word "true" because | don't want to infer there are places
where it's false. But definitely a lot of conpetition for mlk
suppl i es anong the manufacturers there, yes.

Q Wuld you also agree that there are fornulas in the
Federal Order systemare neant to discover prices rather than
set then?

A Wo? W need sone definitions here.

Q Ckay.

A, Going to the |ast phrase that you used, | think the
Federal Order Reformrecommended in the Final Decisions, as
wel |l as the 1995 FarmBill, sought to encourage sone free
market flexibility in premuns to adjust in the short-termto
changing conditions in the market. The Nourse Comm ttee,
interestingly, took somewhat different view. The Nourse
Committee thought if there were substantial premums in the
mar ket, that was indicative of the either the regulated price
not being hi gh enough or sonebody achi eving too much narket
power to the disadvantage of others, and therefore, the
Secretary shoul d consider termnating the Marketing O der
because it wasn't effective.

As we | ook at the Departnent's program brochure, the
Federal M|k Marketing Order program |ast updated in 1989, and
the decisions that followed, nore and nore, the Departnment
recogni zes the utility and efficiency of allow ng room for

premuns to work in a nmarket to address changes in supply and
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demand, that setting of fixed price too high would not permt.
So that's the last part of your question. | can't renenber the
first part anynore.

Q Nor can | at this point.

A kay. Good.

JUDGE CLIFTON: If I could interrupt, M. Mltner, | just
want to be sure M. Vetne, when M. Mltner refers to the
Knut son Report, and you refer to the MIk Pricing Advisory
Commttee Report, you, M. Vetne, are talking about themas if
they are the same report.

MR. VETNE: They are, in fact, the same report.

Ron Knut son was Chairman of the Conmttee that issued reports
in 1972 and ' 73, as Ed Nourse was Chairman of the Commttee
that issued the report in 1962.

JUDGE CLIFTON: And | see that you encapsul ate that on the
bottom of page 3 in your footnote 3, but just, again, for the
record, would you spell this Knutson.

MR VETNE: K-NUT-S-ON And Knutson's nane is actually
in the web URL by which the docunment may be accessed through
the University of Wsconsin.

JUDGE CLI FTON:  Thank you. M. Mltner?

BY MR M LTNER
Q And | guess since we're clearing up the record on that
point, those are the same reports you were referred to your

previous testinmony, and | think we, you or ne, or both of us
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referred to themas the Knutson Report then.

A. | think we did. | think at the part, ny prior
testinmony focused on orderly marketing policy evolution. |
don't think | referred to Part 2 of the Knutson Report at the
time. Part 2 comes into particular play when you are talking
about policy for manufactured, mlk used to produce
manuf act ured products, sonething other than the MW

Q Ckay. So let's back off the side path we have
travel | ed down for the past mnute or two.

A I'mglad to do that.

Q Do you agree that the purpose of, particularly the
Cass Il and Aass |V formulas in the Federal Orders, are
meant to discover the value of mlk rather than set a val ue of
mlk?

A, As you phrased the question, |'mnot sure | can
di stingui sh those two concepts.

Q Gkay. Do you want to answer or should I clarify it?

A And I'Il tell you why | can't, then maybe you can ask.

Q Ckay.

A.  Because the fornula as it operates seeks to determne a
commodity value. And fromthat commodity val ue, determne or
set or fix a mlk price that nmust be paid. And the difference
between the comodity value and the mlk price is only the nake
al l owance, so | think the process both discovers and sets, but

it is not constrained anypl ace where the commodity value is

5863

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

actual Iy higher than that discovered by the survey process.

So, for exanple, in New England, far to the East where there's
a large population, Cass Il value may be nuch higher, but the
mnimumobligation is only essentially a Mdwest dass |1

bl end pri ce.

Q Returning to the issue of premuns in the
Upper M dwest. Do you have any opinion or observation as to
whether the Class Il price plus the realized prem uns, exceed
the Cass IV price on a consistent basis?

A. Al nost always, that's my observation.

Q Yeah. kay.

A. If ny recollection is accurate, that's nmy observation,
not just my opinion. That's what | have seen on paper.

Q And since there is a certain level of conpetition in
the Upper M dwest market, would that not suggest that it is
Gass IV which is the residual class, at least in that market?

A No.

Q No? Wy do you reach that conclusion?

A.  The producer gets the same pool price regardless.

Ckay. But | admit, | do not know to the extent there is butter
and powder manufactured there, and there is a small anmount of
NFDM and quite a bit of butter. | don't know what those, if,
what those plants pay in the formof prem umequals, exceeds,
or is less than what cheese conpanies pay in bidding for mlk.

So if I knewthat, | would be able to give a nore inforned
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response, and naybe that's a good thing to | ook for.

Q Doesn't the producer get the sanme price for a C ass
delivery then, as well, as for a Cass Ill delivery or a
Cass IV delivery?

A. Regul ated price? Yeah, it's identical. It's
identical. There is some presuned benefit to adjustnment by
location. It is ordinarily the case that a cheese or
manufacturing plant is close to the major mlk production
areas, and that distributing plants tend to be closer to the
cities, so that producer gets a little bit more in the mlk
price, but not enough nore to cover the extra transportation
costs.

Q kay. So I'mhaving a little bit of an issue pulling
this all together in ny head, so help ne.

A, Ckay. Ask ne a |eading question.

Q I'll do ny best.

A.  Thank you.

Q You say that we can't ook to -- we can't look to the
Cass Il and IV prices to determne which is a reserve or a
residual price, because the producer receives the sane either
way, correct?

A. That's correct. The producer receives the sanme
regardl ess. In alnobst every situation, the producer is
indifferent to whether his or her mlk goes Class I, II, 111,

or IV. So sone nechani sm nust be available, there is, in fact
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in the Upper Mdwest, as there is in California, sone
transportation all owances, and those go to handlers and the
handl ers deci de how they are passed through to producers. The
producers do get higher blend prices by location, but what
attracts mlk to Class | narkets is just as cheese narkets,
manufacturing plants, as premuns. And for that purpose, the
suppliers in the Upper M dwest have organi zed to create CVPC
pricing, which is a prem um nechanism collected prem um
mechani sm out si de of the order structure to get mlk to dass |
pl ants. That, conbined with performance requirenents, which
mandat es certain percentage of mlk go to Cass |, are the two,
the carrot and the stick that supply the Cass | market, but it
is not the ass | price that provides the incentive.

Q How would you like the Departnent to determ ne which is
the residual class for mlk?

A. | don't think they need to.

Q Wiy or why not?

A |1 don't think they need to. Now that we have -- we
have price fornul as, determ ne an appropriate, observe and find
an appropriate product price in the market you are | ooking at,
prices that are manufactured by processors in that market,
determ ne a reasonabl e make al |l owance all owi ng a reasonabl e
return on an investment, and mlk will flowto those uses. |If
you don't do that, mlk will flow far away just to find a hone.

Q Is it possible that in a market wwth low Cl ass |
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utilization, in a conpetitive nmarket for cheese or butter or
powder, that Class | is actually the residual class?

A. | can imagine that in the future. | don't see it now.
Remenber that we're dealing in a market where cheese
consunpti on has grown, cheese value has grown. And in
California, 30 percent of the solids are exported so we have a
new demand narket and that is exports.

Q Gkay. Thank you, sir.

A, Thank you.

JUDGE CLI FTON: Who next has questions for M. Vetne? |
woul d invite redirect.

MR. ENGISH. | have none, your Honor. | thank ny friend
and ny col | eague, M. Vetne, for his testinony.

MR. VETNE: Thank you.

JUDCGE CLI FTON:  Thank you. And | do as well, M. Vetne.

MR. VETNE: Thank you, your Honor

JUDGE CLIFTON:  You may step down. | would like a
ten-mnute break before we begin M. Blaufuss' testinony; is
that all right? | know we just got back fromlunch, but let's
be back and ready to go in ten mnutes. That would be 3:30.

(Wher eupon, a break was taken.)

JUDGE CLIFTON:. W're back on record at 3:32. M. English?

MR, ENG.I SH. Thank you, your Honor. |[|'mgoing to have you
mark a document in a nonent, but before you do, and giving

peopl e plenty of notice, which is to say a few mnutes, I,
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during this direct exam | amgoing to reach back five weeks in
the hearing to a galaxy far, far away, and bring back
Exhibit 24, the Central M|k Producers Cooperative, CMPC, price
sheets. And | have a copy here. And M. Blaufuss and | wll
be going through those as part of his direct at this tine. So
| just thought | would | et people know that, as we go forward.
Could we have it marked, your Honor, as the next

exhi bi t?

JUDGE CLIFTON: M. Frisius, will that be Exhibit 1307?

M5. FRISIUS: Yes.

JUDGE CLIFTON: | am marking mne as Exhibit 130.

(Thereafter, Exhibit Nunmber 130, was
mar ked for identification.)

JUDGE CLIFTON: And M. Blaufuss, you remain sworn. |
woul d |'ike you again to state and spell your nane.

MR, BLAUFUSS: Rob Bl aufuss, B-L-A-UF-USS.

DI RECT EXAM NATI ON

BY MR ENGLI SH

Q Al right. Please, M. Blaufuss, proceed with your
statenent that is Exhibit 130, known as your testinony,
Part 3?

A Al right. As | stated in may earlier testinony, the
stated goals of the Agricultural Mrketing Agreement Act are to
"Establish and maintain such orderly marketing conditions for

any agricultural comodity enunerated in Section 8c(2) (the
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section which includes mlk) as will provide, in the interests
of both producers and consuners, an orderly flow of the supply
thereof to market throughout its nornmal marketing season to
avoi d unreasonabl e fluctuations in supplies and price." It is
these goals that have guided U S. dairy policy since the
1930's. It is also why the Federal Order system has been
predi cated upon Cass I. Wile the U S dairy industry has
rapi dly advanced in the decades that have fol | owed, we continue
to rely on depression era realities to shape our mlk price
regul ations. In the past decade al one, the U S. has gone from
an exporter of last resort, to one where we are exporting
approxi mately 15 percent of the total solids produced on an
annual basis. Gven the current market realities, and
rel ati onshi ps anongst the different value streams of mlk
there begs a question, why should Cass | mlk continue to be
treated as a special class of mlk conpared to all other
classes of mlk? Wat is the basis in maintaining dass |
differentials in the "higher of" provision? The Cooperatives
have provi ded absolutely no rationale as to why the current
Federal Order classified pricing architecture should be
mai ntai ned, especially as it relates to Class |I.

The rationale for assigning Class | as the highest
value in the pool is largely tied to the historic belief around
the inelasticity of demand for fluid mlk. Fluid mlk has |ong

been thought of as a highly inelastic product. The problem

5869

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

however, is that studies conducted on the subject are decades
ol d and have not been updated to reflect current market
conditions. Fluid mlk is no |onger just conpeting agai nst
fruit juices and soda, it is also conpeting against the w de
array of other beverages, a great nmany of which are nade to
resenbl e many of the same nutritional characteristics of fluid
mlk and used for the same purposes; such as for coffee or used
on cereal. | won't sit her today and tell you the price is the
only issue currently inpacting the fluid mlk industry, nor

will | tell you that fluid mlk is significantly, is a
significantly elastic product. What | will say is that Dean
strongly refutes the long-held belief that some of the industry
still shares, that the price of fluid mlk plays no role in
sales. Wiile consunmers nmay not notice when the Class | price
ranges from say, $12 to $16 per hundredwei ght, they certainly
do when that price ranges from $15 to $30 per hundredwei ght.

In the Cctober 26th, 2012 Cheese Market News, there was
an article that discussed a white paper titled, "A Long-Term
Turnaround for Fluid M1k, Dairy Industry Miust Take a Trustee
Approach. The white paper quoted in the article was not
witten by Dean Foods, nor was it witten by the Internationa
Dai ry Foods Association. It was, in fact, a Dairy Managenent,
Inc., report, with the quotes in the article attributed to
DM's CEOQ, Tom Gall agher. As stated by M. Gallagher, "The

problemis clear and the solution is even clearer. Fundanmenta
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change in how we handl e price and narket the product is needed,
and it is needed now." The article later went on to say, "The
problemis that each tinme the cycle occurs, we see nore and
nore consuners | eave the category, or buy less mlk than they
did previously due to price pressures. But some consuners
don't resune purchasing when the price drops back down, so over
time, we essentially teach consunmers that they can |ive w thout
mlk.” Wile the article may be three years old, its reality
still holds true today.

The data does not lie on fluid mlk demand. Per capita
fluid mlk consunption in the U S. has declined from
approxi mately 29 gallons in 1975, to 19 gallons in 2013.
Maintaining a high Class | price through differentials and the
hi gher of, does nothing to help drive sales. In |ow
Cass | utilization markets, such as California and the
Upper M dwest, the "higher of" provision is nore about price

enhancenent than it is about orderly nmarketing. Basing C ass |

off of the Cass IlIl would occasionally result in price
i nversions, and where Class Il and Class |V coul d be higher
than Class |I. Tighter pooling standards woul d hel p sol ve the

Issue, but it also would require adequate shipping

requi rements, an inportant provision not included in the
cooperative proposal. Mst Cass | handlers have m |k supply
contracts that woul d keep fluid mlk plants supplied during

times of inversion. Even if additional noney was needed to
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attract mlk to Class I, it could be paid by Class | handlers
t hrough i ncreased over order prem uns.

This FMMO promul gation hearing requires nore than
sinmply rote recital based, at best, on 1996 data as to the
level of any Class | differential. Especially when the
cooperatives propose no performance standards, the basis for
any Cass | differential in 2015, needs to be proved in the
level justified fully.

Q And you have some end notes that you propose not
reading into the record, and we're not asking the court
reporter to type themin, correct?

A. Correct.

Q So before | turn to the great joy of discussing centra
m | k producers cooperative price announcenments, | have just
have one question on your testinony. You twice referred to the
concept of the "higher of" provision. And while alnost all of
us in the roommay know what that is, the record I don't think
does. So could you pl ease describe what you nmean by the
"hi gher of" provision?

A. Certainly. So in any given nonth, the dass | fluid

price set by either the higher of the Class IIl price or the
Cass IV price. So in those nonths in which Class Il is above
Cass IV, dass Il will set the dass | price. Wen Cass IV
is higher than Class |11, then Cass IV wll set the dass I
price.
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Q And to be clear, that is based upon the advanced price
announcenents, correct?

A. Correct.

Q Gkay. So, your Honor, before | turn to Exhibit 24,
woul d like to the nove adm ssion of Exhibit 130, just so
don't forget.

JUDGE CLI FTON: Does anyone wi sh to question M. Bl aufuss
about Exhibit 130 before determ ning whether you have any
objections? No one. |Is there any objection to the adm ssion
into evidence of Exhibit 130? There are none. Exhibit 130 is
admtted into evidence.

(Thereafter, Exhibit Nunmber 130, was
received into evidence.)
BY MR ENGLI SH

Q So turning to Exhibit 24, which is the price
announcenents from CMPC from January 1, 2012 through July 15th,
2015. | want to first ask, were you the original source of
what actually was turned in as Exhibit 24, five weeks ago?

A. No, | was not.

Q Ckay. But since then have you reviewed the price
sheets that are Exhibit 24?

A.  Yeah, they definitely ook to be accurate, or at |east
for what |I'mused to seeing.

Q In fact, you receive these in your everyday busi ness?

A. Correct.
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Q And Dean Foods pays for m |k based upon these price
announcenents for its operations in that area of the country?

A. Correct.

Q kay. So | asked, or tried to ask, a previous W tness
sonme questions about how the price sheet worked, and I think to
is say at least it didn't go very well. So | would |like to ask
you to turn to the May 1, 2015, effective May 1, 2015, price
sheet, which is the third to the last in this document. And
can you tell us how you, in your job as a Class | handl er
calcul ate or use this docunent to cal cul ate what you are going
to be charged? And let's just to do it on a gross basis, if
that's possible. And as you go through it, let's clearly
i ndi cate what nunber you are starting with and what number you
end up with. | guess also people mght want to have the June
announcement out, because the purpose of thisis to tie
together to the bottomleft hand corner of the June
announcenent, which lists May 2015 CMPC, m ni mum pricing
i nformati on.

A Al right. So |ooking at May, basically how we do it
is we kind of reverse engineer it. So we start with the end
result. So if we look at the May price sheet, the price for
Cass | would be $21.40 per hundredwei ght.

Q And that's the nunber, the |large nunber in the upper
m ddl e section of the page listed for m ninmmclass prices per

hundr edwei ght, m ni mum cl ass prices base zone -- | had it right
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the first tinme, mnimmclass prices per hundredwei ght, right?

A. Correct.

Q And that's $21.40 right in the mddle, correct?

A, That's correct.

Q Mddl e upper, okay. So what happens next?

A, So what we'll do, so there's a processor assessment of

20 cents per hundredwei ght, we're going to subtract that 20

cents fromthe 21.40.
Q And that's the mlk pep assessnent?
A. Correct.

Q Ckay. And so you are going to subtract 20 cents from

the 21.40.

A. And then we'll also subtract out the Federal O der 30

adm nistration fee, which is that 3 cents.

Q Ckay. So you subtracted 23 cents so far.

A. Correct. And the next step we'll do, so since the base

price, the base zone in Chicago, we're going to take off the

$1.80 differential off that nunmber as well. So in the base

zone in that Order, it's going to be $1.80 per hundredwei ght.

Q Ckay. And that gets you to what?

A If ny math's correct, it gets me to $19.37 per
hundr edwei ght .

Q Al right. So what do you do next?

A, W then conpare that to what the announced d ass |

price was, or the advanced Class | price, nover price. So for
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the month of May, | have witten down it was $15.83 per
hundr edwei ght .

Q And that doesn't actually appear on the chart, but you
go get that fromthe Market Admnistrator's information?

A, Correct. Find that in a lot of different places.

Q So that takes you to what?

A.  So you subtract off the $19.37 fromthe $15.83 per
hundr edwei ght, and that gets you to a gross prem umfor that
mont h of $3.54 per hundredwei ght.

Q Now, you just actually subtracted the |arger number
fromthe smaller nunber, but it wouldn't matter, you are
| ooking at what the difference is between those two nunbers,
correct?

A, Correct.

Q So if you take the $3.54, what do you do next?

A.  So the $3.54 hundredweight is the gross level. There
is also sone credits that you can earn, should you --

Q And those credits are where, under |ine 3?

A, Under line 3. So in this case, buyers can earn up to a
maxi mum of 20 cents per hundredwei ght for weekly uniform
recei pts; 45 cents per hundredwei ght for nmonthly uniform
receipts; there's also a 5 cent at the end of the year if you
receive, | guess they will call uniformreceipts over the
twel ve nonths, but for purposes of this nonth you are not going

to include that. And then there's also if you, buyers can earn
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a credit of 12 cents per hundredweight on milk purchased on the
basis of farmweights and tests, and producer butterfat tests.

Q And we'll cone back to what that all means but, if you
get all those credits, it takes you down to what?

A MW math has it at $2.77 per hundredwei ght.

Q And if you conpare that to the June sheet show ng the
May price, that actually is $2.78?

A.  Yeah, | suspect there's sone kind of rounding sonewhere
in the nunbers that |I'mnot picking up, but | have | ooked at a
few different months and | have been a penny under in all but
one of them and the other one | was spot on

Q Gkay. Now, going back to the credits. |Is that
sonmet hi ng that everybody gets?

A. As | have been told by those in Dean who are directly
working with this on a day in, day out basis, it's not our
belief that these uniformreceipts are a hundred percent
received. | don't believe we do, and | don't believe a |ot of
Cass | handlers in the area do, but we will certainly earn at
| east a portion of those credits.

Q kay. So the bottomline is that when you al so have in
your possession the Market Admi nistrator's announcenent for the
advanced Class Price, Cass | price, you can, taking the
original number of $21.40, subtracting the processor assessnent
of 20 cents, subtracting the 3 cents for the Market

Adm ni strator, subtracting the Class | --
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A.  Base differential.

Q -- base differential of $1.80, then subtracting the --
A.  The actual Class | nover price.

Q ~-- the nover price and the credits, you can get to the

number that's shown in the left hand colum wthin a penny,
correct?

A. Correct.

Q Al right. And again, this is something that you are
responsi bl e for and you review these sheets regularly,
correct?

A. Correct. | nonitor themfromtime to tine when
different projects cone up

Q Your Honor, at this tine | nove adm ssion of
Exhibit 24. The point of this was that it wasn't admtted
earlier.

JUDGE CLI FTON: Does anyone wi sh to question this wtness
bef ore you determ ne whether you have any objection? No one.
Are there any objections to the adm ssion into evidence of
Exhibit 24? There are none. Exhibit 24 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 24, was
received into evidence.)

MR. ENGLI SH: And, your Honor, the witness is now avail able
for further exam nation.

JUDGE CLIFTON:  Wo will begin with questions of
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M. Blaufuss? M. Beshore? Thank you.

MR, BESHORE: | think ny hand or ny name cones up by
default, one or the other.

JUDGE CLI FTON:  You know, | really appreciate it. It is
not easy to be the first to cross-exam ne. You have just
gotten the testinmony, and | appreciate very much your being
wi lling.

CRCSS- EXAM NATI ON
BY MR BESHORE:

Q Thank you. Marvin Beshore.

Good afternoon, M. Bl aufuss.

A CGood afternoon.

Q Let's look at Exhibit 24 real quick first. And stay
with the May 1 announcenment which you went through with -- the
May 1 announcenent which you went through with, in part, with
M. English.

Woul d you | ook at notes, | don't know, notes (7) (8)
in the mddl e of the page where there are, you know, additional
details with respect to the applicable prices. And just for
the hearing record, and so we can have the context for the
di scussi on, read nunber 7.

A, Number 7: "Effective February 1, 2008, mlk from any
source for which CMWPC is the authorized marketing agent, shall
be eligible to receive a 90 cent per hundredwei ght credit for

all non-affidavit Cass | mlk ordered and received."
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Q Ckay. And let's go ahead and read nunber 8, also.

A Nunber 8 "Effective March 1, 2012, affidavit mlKk
fromany source for which CMPC is the authorized marketing
agent, shall be charged 75 cents per hundredwei ght on all plant
production or plant bulk sales of Class II, Ill, or IV mlk
that is either |abeled or marketed as affidavit mlk."

Q Gkay. So both (7) and (8) refer to affidavit mlk or
non-affidavit mlk, and can you tell us what that is? Do you
know what that refers to?

A. | believe that refers to rBST or rBST free mlk

Q And affidavit is, referring to that mlk as affidavit,
can you explain that, do you know why it is described that
way ?

A |1 don't. | nean, | know generally that affidavit or
non-affidavit means rBST free.

Q And just to get the, you know, the colloquial in
essence, or the industry term if it is affidavit mlk it would
be your understanding that that is mlk that is for which the
buyer is assured comes fromcows not treated with rBST?

A. | believe that to be true, yes.

Q Gkay. So non-affidavit mlk would be then, mlk from

farns where the farnmer, the dairy farner, has not certified
that he has not used rBST?
A | think that's true. | think we backed into the right.
Q I think we did also, and it -- it's kind of |ike, you
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know, it costs you 90 cents, or you get a credit, on nunber 7
you get a credit of 90 cents per hundredweight if you buy
non-affidavit mlk, right?

A. | believe that's what the sheet says.

Q kay. Does Dean Foods ever buy non-affidavit m|k?

A | don't know.

Q (Ckay. Sonetinmes referred to as conventional, it's not
on this mlk sheet, but | guess is that also used, conventiona
m | k meani ng being fromsources that are, you don't know
whet her rBST has been used or not, but it's not certified to be
rBST free?

A, | don't knowif our entire systemis rBST free. |
woul d hate to sit up here and tell you sonething that's not
true. | believe the vast majority, | don't knowif we entirely
have no BST in the system

Q Gkay. In any event, and nmy point is not to determne
whet her you ever buy one or other, but in terns of this price
sheet, when you got to the point of $2.77, that was assum ng
that it is affidavit mlk, correct?

A, Wuld you ask that question again, please?

Q Ckay. Let ne get at it another way. The nunbers, the
parent hetical nunbers in the mddle here, generally are
conditions or qualifications with respect to the the price, the
announced $21.40 price, correct?

A. Correct.
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Q And the uniform the receiving credits which you
described in response to M. English, are show ng nunber 3
there, correct?

A. Correct.

Q And they are described as credits, neaning that they
woul d cone off of the top line price that you started with
when you described, the nunber from which you backed down, |
guess, correct?

A. Correct. And they are included when it says the
m ni mum cl ass prices based zone, they tied parenthetical 3
whi ch shows the credits.

Q Gkay. So you showed how a nunber -- a nunber of itens
come off of that in your analysis, and you get down to a
prem um of $2.77. And so ny questionis, the 7, if you were
going to get, if you were going to order non-affidavit mlKk,
you woul d get an additional 90 cent credit or a credit off that
$2.77, would you not?

A. | believe that to be true just fromreadi ng nunber 7
here.

Q kay. And then number 8 | think is neant to indicate
that if the plant resells mlk that it has purchased from CVPC
sources and labels it or markets it as affidavit mlk, you
wll, there will be a charge for that; is that your
under st andi ng?

A. | believe that to be true.
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Q kay. Gkay. So the 90 cents, the $2.77, then, woul d
include 90 cents for rBST, for the rBST free affidavit. So
that if you, if a plant buying from CVWC sources were
purchasing just straight conventional mlk, the price would be
90 cents per hundredwei ght, | ess than $2.77 or $1.87?

A, Fromreading bullet 7, | would believe that to be true.

Q \Very good.

JUDGE CLIFTON:  And just for the record, would you tell us,
M. Bl aufuss, how rBST | ooks? Were the capital letters are?

MR. BLAUFUSS: | believe | ower case rBST

JUDCGE CLI FTON: Thank you. And I know there's nore than
one way to do it, is it possible that the only capital letter
Is the B?

MR, BLAUFUSS: | think | have only seen it where the Ris
the | ower case, everything else is capitalized.

JUDGE CLIFTON: Gkay. | need help with this. | always
forget howit is, because it's odd. M. English, would you
help me here with this?

MR. BESHORE: | think your witness is correct.

MR ENGISH | think he's correct. And having litigated
to the 6th Crcuit, it is rBST, and | don't propose to say what
it is, because | don't want to spell it this afternoon.

JUDGE CLIFTON: So all the letters are capital but the r?
Ckay. Well, | have seen it nore than one way, but we'll use

that for this, unless sonebody el se wants to give ne an
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alternative. Oay. W'Ill go with this, for now In any
event, everyone will know what it means, because it starts with
a small letter, everything else is capital. Al right.

And just for the record, when you are tal king, both of
you nentioned the term 277 you were tal king about $2.77? |Is
that correct?

MR BESHORE: yes.

MR BLAUFUSS:. Yes.

JUDGE CLI FTON: Very good. M. Beshore.
BY MR BESHORE:

Q Thank you. Now, in addition to these various
enunerated prices and credits on, that we have discussed on
Exhi bit 24, the May 2015 announcenent, if you look further to
the bottom Area 2, and under the subheading Area 2 and Area 3,
are there additional credits that a buyer nmay be entitled to
off the premuns that has been, that we have detailed thus far?

A Yes. So if you look at Area 2 and Area 3, they do

mention credits issued on Cass Il sales that go into different
ar eas.
Q Ckay.

A. Qutside of just the general area.

Q kay. Are there -- are there also credits right above
Area 2, conpetitive credits on Class | sales in certain areas?

A Yes, that's what it states.

Q Gkay. So the purchaser, the Cass | dairy purchasing
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from CVWPC or pursuant to the CVMPC price announcement from CVPC
aut hori zed sources, their aggregate net price for the nonth
over order, over the mnimumregul ated order, would be the
product of all these various charges and credits that are
reflected in the price announcenent.

A. Correct. So how! tend to think about it is, the
nunber | wal k through is kind of the general base, but if you
are going to sell into certain regions, you are going to have,
as it states here, some credits.

Q Raght. |If you were to buy conventional non-RBST free
mlk, you would have that 90 cent credit on all your Cass |?

A. That's what it states on this docunent.

Q Ckay. So let's, I think I'mdone with Exhibit 24.
Let's go to your testinmony here on Blaufuss, Part 3, which the
number for which | didn't note.

JUDGE CLI FTON: (n, yes, 130.

MR. BESHORE: Thank you.

JUDGE CLIFTON:  You're wel cone.
BY MR BESHORE:

Q In the first full paragraph, the first sentence, you
quote at length fromthe Agricultural Marketing Agreenment Act.
| don't want to read that quote, but the second sentence after
that you state, "it is also why the Federal Order system has
been predicated upon Cass I." It, referencing the | ong quoted

part of the statute, | take it; is that correct?
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A. Correct. In ny general belief, and | think the belief
of the quote that | have from M. Hatam ya, that the
Federal Orders are, their goal is to ensure an adequate supply
of fluid mlk to fluid processors.

Q So, you are, it refers to that quote. | want you to
tell me what words in that quote you are referring to when you
say, "it is why the Federal Order system has been predicated
upon Cass |."

A It is ny belief, soif you look at the [ine "as wll
provide in the interest of producers and consumers an orderly
flow of supply,” | believe that line to be a supply of mlk to
fluid processors.

Q Gkay. And which words there tell you that it is an
only relates to a supply to fluid processors? Wich words?

A In that line, there is nothing that specifically calls
it out. It is my general belief, and | think the belief of
ot hers, maybe perhaps not Proponents of Proposal 1, that the
goal of the Federal Order systemis for ensuring an adequate
supply to fluid m |k processors.

Q kay. Are there any other words other than that clause
there, that you believe that belief is, that you understand
that belief to be prem sed upon?

A, Not in that quote.

Q Okay. Now, with respect to "higher of" pricing. Are

you -- price inversions are not a very orderly circunstance in

5886

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

the system would you agree?

A. | think we have, in a lot of cases, for fluid plants
m |k supply agreenents with suppliers, and | generally think
that absent a "higher of" provision, | think there's a
mechanismin terms of an unregul ated price that woul d nake both
parties or make the suppliers whole.

Q Gkay. So | understand that you feel you could hold

your suppliers to delivering Class I, even if dass | is |ower
than Class Il or dass IlIl or Class IV, correct?
A. 1 think you have to pay a conpetitive price in the

market to get mlk into your plants. Wether or not that is a
regul ated price or an unregul ated price, it is kind of where
you sit in the chain of where you think those dollars should be
gener at ed.

Q Ckay. And you are satisfied to work either way?

A. | don't know what you mean by that question

Q Wll, to either get your mlk through the higher
regul ated price or through the nmarketplace price of over order
prices?

A. | think we have to pay a conpetitive price to get mlk
into our plants.

Q Ckay. So let me get back to the question that | posed
to start this. Isn't it, aren't price inversions, in essence,
a disorderly condition in a classified price systemin the

Federal Order systenf
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A, You know, | know this issue came up during Federa
Order Reform and that was one of the rational es given.

Whet her or not they said it would cause disorder in the narket,
| don't know.

Q kay. But that was one of the rationales for the
hi gher, so-called "higher of" use for the base for Cass |
prices?

A. | believe at that tine when they were putting that in
pl ace, that was one of the rationale.

Q Ckay.

A, Wiether or not they stated it was because of disorderly
conditions, | don't know, but there were nultiple plants put
forward to price Class | mlk, and that's the one the
Departnent ultimately went wth.

Q Set aside whether we attach to it the weighted term
di sorderly, it was one of the conditions that was, upon which
the "higher of" was based in the Reform Decision, correct?

A. It was one of the concerns of the Departnent.

Q Raght. And so if you go away fromthat, it would be
even nore of a concern, correct? That is, it's likely that
there wll be nore price inversions if there's not a higher of
basis for Cass | prices, isn't that just a fact?

A, I'mnot sure that | can accurately predict the future
and say Cass Ill is going drive it all the time, Cass IVis

going to drive it all the time. The market factor is going to
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dictate whether or not there will be inversions. |If there's
Cass Il beconmes the driver and cheese prices stay high
relative to powder, | can't say one way or the other that you
are going to have conpared to the last three years, wll have
mor e inversions.

Q kay. So are you advocating going off the higher of?

A, In this concept, what I'mtalking about in this is
basically, |ook, in Proponents of Proposal 1 have basically
stated that they are just going to go along with what's in the
books, and what USDA has set, or what the Federal Order Reform
set, is howwe price mlk inthe US.

Q You nean, adopt the existing national grid?

A. Correct. And what |'m asking here, we |ook at the way
Cass | fluid sales have declined, the extreme volatility in
the industry, and just the general sense that the higher of
provi sion conpletely, for the nost part, severely limts our
ability to hedge Class | mlk. So we |ook at all other classes
of mlk, beit Il, Ill or IV. You know, there's adequate and
fairly strong ways of hedging those input prices. For Cass |
froman internal perspective, the basis risk between what that
hi gher of provision severely limts our ability to hedge the

Cass | volume effectively.

Q Wll, you have the sane ability to hedge Class IIl and
IV as the California dairy farners do to hedge Il and 1V,
don't you?
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A Well, we're not really hedging Class Il or dass IV,
we're predom nantly a Cass | processor
Q But that's your basis risk. |If you are talking about

hedging Class |, the basis risk is whether it is going to be

Cass Il or dass |V, correct?
A. | haven't | ooked at the basis between California
hedging on Il and |1V basis, because that's not sonething we

| ook at as a Class | processor.

Q But haven't you been here for this hearing?

A | have.

Q Haven't you heard the witnesses fromyour group say
that California producers ought to be able to blend their
futures instrunents between Il and IV and have a ni ce hedge
for their mlk price?

A. | know there was a discussion, but | don't know that I
can recite it verbatim

Q Ckay.

A It is all in the hearing record, so --

Q Are you -- but are you advocating an abandonment of the
hi gher of for Class |?

A. | think since we're in a promulgation hearing, | think
t he Proponents of Proposal 1, it is their job, and propose why
the rationale for maintaining it the way it is today. | want
the discussion of is there a better way to price dass | mlk?

It is differentials, is it the higher of, is that what attracts
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mlk to Class |, or is it the premuns? You know, we haven't
had a discussion. W basically just say, yep, what was decided
in Federal Order Reformstill fits today. And ny point of
this, | think there should be a discussion, we're pronul gating
a Federal Order, and | think there should be a discussion on
what is the right way to price mlk.

Q And what's your recomendation with respect to whet her
t he hi gher of should be used for ass |?

A. |1 don't know that | have approval to get into what
Dean's Federal Order Reform

Q | thought that's why you were here to testify.

A Wll, is this a Federal Order Reform hearing, or, |
mean.

Q It is a Federal Oder hearing. Gay. So you don't
have a position to testify to with respect to that?

A, Not today, no.

Q Thank you. That's all | have.

JUDGE CLI FTON:  Who next has questions for M. Blaufuss?
Ms. Tayl or?

CROSS- EXAM NATI ON

BY M5. TAYLOR

Q FErin Taylor with USDA

Good afternoon, M. Bl aufuss.
A CGood afternoon.

Q A fewjust questions that relate to the conversation
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you just had with M. Beshore.

So you are here not necessarily testifying on the
position of the Dairy Institute, but solely on Dean Foods. And
Dean Foods doesn't have a position, necessarily right now, on
what shoul d be the alternative to the higher of?

A |1 think we're a part of a coalition, and at the end of
the day we cane together as a group with a proposal that works
for all. And you know, there's enough in the proposal that
made us confortable with being able to attract, ensure and
attract an adequate supply to Cass |

[f I'"mjust putting ny Dean Foods hat on, what | have
tal ked to on the Federal Order pricing, you know, that
certainly would have been nore of a discussion piece.

Q And the coalition and the Dairy Institute's position in
their Proposal 2 is still going forward with the higher of to
price dass | mlk?

A. That's what's in our proposal.

Q kay. Your statenment tal ks about the C ass
differential and the national price grid and how you don't
think that the cooperatives have supported the, provided an
adequat e support for why we should just adopt the differentials
for California; is that correct?

A | think that's correct. | mean, we're basing, |
believe as M. Schad's testinony that tal ked about the

timeframe of when this data cane about, and we're tal king data
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fromthe md to late "90's. | think if we're going to talk
about updating the price surface, | would |ike data to be |ess
than, call it 15 to 16 years old.

Q The differentials in Proposal 2, are they still the
sane, though, as what's in Proposal 1?

A. | Dbelieve so.

Q So your, the Institute's position now woul d be that for
now you are supporting the current differentials and you woul d
elude to in the future perhaps sonme change to what they maybe
shoul d be?

MR ENGISH  Your Honor, if |I may, Chip English. You
know, obviously we had to put a proposal together. | think as
| indicated in my opening statement, you know, we think that
t hi ngs have to be proved.

MR. BESHORE: That's not an objection, your Honor,

MR. ENGLISH. This is an explanation of counsel for the
position of the Dairy Institute of California, which | think is
entirely appropriate, given the fact that the question goes to
that. So | ask for permssion to be able to give a statenent
of what the Dairy Institute of California's position is.

JUDGE CLIFTON:. | will allow you to do that after the
exam nation of this witness is conplete.

MR. ENGLISH: Al right.

BY M5. TAYLOR

Q And I'lIl explain why |I'mquestioning what |'m
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questioning. |'mjust trying, for the record, to be clear
about -- you know, you are up here and presenting testinony on
why you don't think necessarily the differentials have been
supported, and why maybe the higher of is not the way to go.
As | read it, you think maybe O ass | should be priced off of
Cass Ill, and if there's a price inversion in that given
nonth, then premuns will take over and get that mlk to

Cass | if necessary; is that correct?

A | would generally agree with that. |If | understand
your question, yes.

Q | probably talked too fast, ny nomtells me not to do
that. So I'mjust trying to, just generally for the record, so
when we go back, when we conme back and have to read through the
testimony back in DC, and remenber what we heard five nonths
ago, and summarize just generally what you are up here
testifying to, that's it. |'mnot trying to get any kind of
"gotcha" questions, it's just generally that, is what |I'm
| ooking for. So | don't knowif that's clears it up for
M. English anynore.

| really don't have any other, any other questions.
JUDGE CLIFTON: M. Blaufuss, are you asking that everyone
begin to reconsi der sone of these basic presunptions for sone
future national rule making hearing? 1Is that part of why
you're not limting this document to the Proposal Nunmber 27?

MR, BLAUFUSS: No, | don't think I"'mtrying to foreshadow a
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national hearing on this. M point is, M. English had stated
in his opening statement, | believe, all those weeks ago now,
you know, nothing can be assuned and nothing is to be given.
think you have to defend the position, defend why naintaining
the status quo as it relates to pricing is how we shoul d go.
And that's what, ny point of this testinony was trying to get
at .

JUDGE CLIFTON: Al right. Do you have sonme uncertainty as
to whet her Proposal Number 2 is identical to Proposal Number 1
wth regard to differentials?

MR, BLAUFUSS: | believe they are the same, but | don't
have the proposals sitting in front of me. | believe they
maintain the same Class | differentials.

JUDGE CLIFTON: Al right.

MR, BLAUFUSS: Proposal 2 versus Proposal 1

JUDGE CLIFTON: Al right. W next has questions for
M. Blaufuss? M. Beshore?

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore. | apologize, just one question on the
CWPC Exhibit 24 that | didn't get to. And it just relates to
t he scope of the proposal or of the docunent, the price
announcenment. The Class | prices there, of course, only apply
to Class I, which is roughly ten percent or so in the Oder 30,

correct?
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The premiumthat | went through is Class | only.

R ght.

> O >

The premuns tied with the nover.

Q Rght. Soit only, if it were to apply to all the mlk
inthe market, it would only apply to roughly ten percent or
what ever the Class | utilization is that nmonth, correct?

A, | would assune it to be that premumto attach to
what ever the Cass | volunme is, that the CVPC handl es.

Q And, in fact, CMPC only represents basically the old
Order 30 side of the current Order 30, which is much | arger
than, which is a merger or a conbination of nultiple Oders
resulting fromFederal Order Reform correct?

A 1"l be honest, I don't know. | don't know how nuch of
an area it enconpasses.

Q Ckay. So -- okay. So you don't know what portion of
the Federal Order 30 the CMPC Price Announcenent relates to?

A | don't.

Q Ckay. Very good. Thank you.

JUDGE CLI FTON:  Another conplication. M. Taylor.

Ms. May.
CROSS- EXAM NATI ON
BY M5. MAY:
Q Actually, it's Ms. May. | have a question about your
statement on, toward the bottom of the second page. In your

| ast paragraph there it says "maintaining a high dass | price
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through differentials and the "higher of" does nothing to help
drive sales.” M question is, do you believe that it is the
role of the federal Marketing Orders to help drive sales
sonehow?

A No. | think ny point with that is, if you are always
setting Cass | as the highest value, which is in a given nonth
is typically the case, so if you have the higher of and the
Cass | differentials, you are setting a high Class | price
relative to the other classes of mlk, and |I'mof the belief
that mlk is not a highly inelastic product. | still think it
is inelastic, but not highly. 1 think if you have the highest
price in the market, and the way that we have had the
volatility in say the last two or three years, | think that's
i mpact ed sal es.

Q Ckay. So would you have a suggestion for an
alternative?

A, | don't know that I'mhere to testify to the
alternative. W certainly have sone conpany opinions, but I
don't, I'mnot at liberty to discuss internal discussions at
thi s point.

Q Wiich is probably appropriate, | was just curious.
Thank you.

JUDCGE CLI FTON:  Wio el se has questions for M. Blaufuss
before | invite redirect? No one. M. English? Redirect?

111
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REDI RECT EXAM NATI ON
BY MR ENGLI SH.

Q Let nme seeif | can do this through asking
M. Bl auf uss.

So the Dairy Institute put in a conplete proposal for
all provisions, correct?

A. Correct.

Q Okay. But just because we put in a section, does not
mean that we have decided to put in testimony to support that
section, correct?

A, Correct.

Q Ckay. That's it.

JUDGE CLI FTON: Ms. Tayl or?

MS. TAYLOR Erin Taylor. So just so we're clear going
forward, then, there's not going to be a witness fromthe
Institute to talk about the Class | differentials that you all
have proposed?

MR, ENGISH  There will be not a witness fromthe Dairy
Institute of California to support Class | differentials.

MS. TAYLOR  (kay.

JUDGE CLIFTON: Are there any other questions for
M. Bl aufuss?

MR, ENGISH | have sonething for you, your Honor.

JUDGE CLIFTON: Al right.

MR, ENGLI SH: Since you expressed an interest, but | wanted
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make sure that | didn't msspell it. Reconbinant bovine
somatotropin, rBST. REGCOMB-I1-NNA-NT. Next word Bovi ne,
B-OV-I-NE Last word is somatotropin
SOMAT-OT-ROP-1-N
Bovi ne Somatotropin, or BST, occurs naturally in cows.

The reconbi nant or synthetic version is what is treated, and
that's why it is lower case "r" and in capital BST

JUDGE CLI FTON: (kay. But sonatotropin is all one word,
right?

MR. ENGLI SH: Yes, it is.

JUDGE CLIFTON: But it has a capital S and a capital T?

MR ENGISH Yes, ma'am | didn't do it.

JUDGE CLIFTON: Al right. So I'll pay nore attention to
| abel s next time I'min the store.

MR ENGISH And if we're done with M. Blaufuss, | do
have one nore w tness.

JUDGE CLIFTON: Oh, now this is good news. W' re naking
nore progress than | had thought.

Thank you, M. Blaufuss, you may step down.

MR. ENG.ISH: | am bringing back M. Zolin for Part 5.

JUDGE CLIFTON: This is the testinmony of M. Alan Zolin
Ms. Frisius, I'massumng that the testinony woul d be
Exhibit 131.

M5. FRISIUS: That's correct.

JUDGE CLIFTON: And that the exhibits to the testinony
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woul d be Exhibit 132.
(Thereafter, Exhibit Nunmbers 131 and 132,
were marked for identification.)
JUDGE CLIFTON:. M. Zolin, you remain sworn. Wuld you
again state and spell your nane?
MR ZOLIN. Alan Zolin, AL-A-N Z-OL-I-N
JUDGE CLI FTON:  Thank you. M. English, you may proceed.
DI RECT EXAM NATI ON
BY MR ENGLI SH.
Q Thank you, your Honor
M. Zolin, would you read your Exhibit 131, which is
Testinmony of Al an Zolin, Part 57?

A Yes, | will. But | would like to start first by
clearing up a question | think | just heard with Rob up here.
| already testified in support of the general 1000 provisions
for Dairy Institute. The section |'mgoing to be speaking
about now is part of that Section 1000, it's the non-nenber
deduction, is the way | refer toit. I'mspecifically
testifying for H |l mar Cheese Conpany on this issue.

So with that, I'll read ny testinony.

My nane is Alan Zolin. | have been retained by H | mar
Cheese Conpany (HCC) to work with Dairy Institute of California
(DIC) to develop an alternative proposal to Cooperative
Proposal 1. | have worked with a task force nmade up of a

nunber of representatives --
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Q You are going a little too fast, | think. You were
starting to speed up. And the court reporter agrees with ne.
A, | want to finish at |east one thing today.

| have worked with a task force nade up of a number of
representatives fromDl C menber conpanies in order to devel op
and submt Proposal 2.
Description of Proposal 2 Deduction for Mrketing Assessnent

In Proposal 2, DIC has proposed to adopt the
Section 1000. 86 | anguage for the deduction for marketing
services. M. Mkrantz provided testinony on the operationa
aspects of the provision and what services are provided by the
Mar ket Adm nistrator (MA) for non-nenber producers. Basically,
the MA provides market information and dairy industry news to
non- menber producers. The MA also provides the verification of
the conponent tests that is utilized in the payment of
non- menber producers.
Description of HCC Producer Information and General Background

HCC is the | argest buyer of non-nenmber mlk in the
state of California. As a farmer-owned conpany, HCC has
devel oped extensive market information tools for the direct
shipper to help run their dairy business. | have included the
screen shots of the HCC producer services website. These
screen shots are nmeant as an exanple of the type of information
that is provided to the direct shipper (and the owners as

well). HCC provides nunerous web site links to public
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information sites. These links include, I"'msorry, these
include links to the CVE website, the Cheese Market News
website, Dairy Market News website, (publication from USDA),
etcetera.

HCC produces a nonthly newsl etter called Producer
Connection that provides both HCC specific information and
general industry information to the direct shippers. This HCC
specific information would include quality award w nners,
cheese yield award w nners, news about the Turlock, California
powder plant, producer annual neeting |ocation |uncheons, and
details about specific pricing programs that HCC offers to its
di rect shippers. The general market information would be, for
exanpl e, information about the FWMMO hearing in California. The
producer connection is posted to the HCC website. It is nailed
to every direct shipper through the USPS and faxed to every
di rect shipper that has a fax nmachine.

| would like to break away fromny witten testinony.
It was brought to ny attention that also there's a weekly
publication that H I mar puts out and does the exact sane thing.
It is miled, it's faxed, and it's put up on the website. And
| believe it's called Wekly Dairy Facts.

At this tine | would like to turn to the exhibit and
just wal k through the three or four pages that | have on that
exhi bit.

Page 1 of the exhibit is a screen shot of the Producer
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Servi ces hone page. And going across the top, you can see
there's a tab for resources, a tab for news, a tab for risk
managenent prograns, and a tab to contact the mlk team This
woul d be the team of Hilmar enpl oyees that work directly with
the direct shippers.

Down the left hand side of the home page under the
colum that's headed producer services, you would have Daily
Mar ket updates, that would be links to the CMVE website, as well
as the Dairy Market News website. Cbviously, the next one
down, Hilmar Producer Connection, that's the newsletter that is
specific to the producers in California. The Dal hart Producer
Connection woul d be specific to the Dal hart producers. The
producer handbook for both | ocations would deal with quality
information, and basically the terms of agreenent between
H |l mar and the direct shipper. A market basket prem um
cal cul ator, where the individual farmer can go in, and based on
hi s conponents and quality, calculate what his pay price wll
be fromH I mar for both the California market and the Texas
market. Different farm naintenance information, and then again
atab for Ask the MIk Team Also on the website, as we | ook
at Hilmar reports and the Dal hart reports, the individua
producers can access their own specific information on
different types of test results, quality results, any payrol
statements if they need for tax purposes, as well as a

conbi nati on of reports.
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Turning to the next page, the top says screen shots
fromthe HCC producer website. It's the resource and news
section, so there's actually two pages being shown on this
page. The first would be the resource. The page extends down
quite extensively and we were only able to capture about the
first quarter of the page, but again, links the different web
sites as well as resource information for the dairymen. The
news section, which would include both industry news, as well
as Hil mar-specific news.

Turning to the next page. The top says, A Sanple of
Page 1 fromthe Hilmar Locati on Newsletter Sent to Producers.
A simlar nmonthly newsletter is also sent to the Dal hart
producers. In the matter of confidentiality we crossed out the
actual names of the different producers that won the Cream of
the Crop award, as well as the Cheese Chanps, and al so the
producers that had the nost inproved cheese yields in the
fornula. And again, this is a tw-page newsletter, so this is
just exanmple of page 1 of the type of information that goes out
to dairynen. W specifically picked this one because it did
have the infornation about the outreach progranms that USDA did
hold in California, and giving themthe |ocations and where
they were for themto be able to attend.

And then, again, part of the resource tab, I'"'mon the
next to the last, | think it is the |last page of the exhibit,

this is again, a truncated version of the industry resources
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that are available to the H I mar shipper once they are on the
website for different links and for market information for the
producer to investigate.

And with that, | would like to go back to ny witten
testi nony.

HCC contracts with an outside firmto conduct the
entire |laboratory testing of the conponents in the direct
shipper's mlk supply. It is the test results fromthe outside
firmthat HCC uses and its producer payroll systemto make
paynents to the direct shippers. Part of the deduction for
non- menber assessnent is for verification of tests. The
concern, as | understood it, that underlies the present
assessnment concept, was that the MA was assuring that the test
that a proprietary plant uses for paynent to its producers were
accurate. Wth the use of third party testing conpanies in
let me start again. Wth the use of third party testing
conpanies in California being conmonpl ace, perhaps the need for
the cost and test verifications can be reduced.

JUDGE CLIFTON: Now, just read it fromthe word "perhaps".
Per haps?

MR, ZCOLIN.  Perhaps the need for the -- I'msorry, perhaps
the need for and cost of test verification can be reduced.
HCC Concerns About the Rate Charged for Marketing Services

Section 1000.86 allows the MAto set the rate to be

charged non-nmenmber producers at no nore than 7 cents per
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hundr edwei ght. HCC requests that the MA research what
proprietary plant progranms are nade avail able to direct
shi ppers, and through that investigation, determne if the
informati on provided could be a substitute for the MA
information provided or, at a mnimum utilized to reduce the
cost of the MA services being provided. In the determnation
of the rate to be charged, ACC requests that the rate be set at
a level that is reflective of the services provided. | am
aware that the deduction for non-nenber services does vary
between orders. |'malso aware fromtime to time that the
deduction may be waived by the MA, and | specifically reference
Central Order 32. That is in error, when | was on their
website, | believed | saw that the deduction had been wai ved,
but it was the Market Adm nistrator assessnent, |, by
m st akenly was reading the waiver of. But | will state that
the MA in Central Order 32, as recently | think about a year or
two ago, reduced their assessment from6 cents to five cents.
HCC appreciates the diligence the MA's utilize to keep

costs in line, but HCC believes that the current California
dairy industry may present a different producer dynam c than
found in nost other Federal Orders. In the Upper M dwest
Order 30, there are a few non-nmenber producers.

JUDGE CLI FTON: Pl ease read that sentence again

THE WTNESS: | see it. The mcrophone gets right in the

way of ny eye to see.
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In the Upper M dwest Order, there are very --

JUDGE CLIFTON: Wait, wait, just a mnute. | think you can
put the mcrophone a little to the left or the right so that
you can see your page, and read it one nore tine, please.

MR ZOLIN  In the Upper Mdwest Oder 30 there are very
f ew non- nenber producers. The reason is that the 7 cent per
hundr edwei ght charge to non-nenber producers is onerous. Wat
has occurred in the marketplace is marketing cooperatives have
been created and nobst non-nenbers have joined these
cooperatives. In my opinion, the sole reason for those
cooperatives existence, is to allowthe dairy farmer to avoid
the full 7 cent charge. These nmarketing cooperatives charge
their producer nenbers one and one half cents, and then | wote
down (1 1/2 cents per hundredweight). The dairy farmer owners
of HCC woul d serious consider the option of joining a marketing
cooperative for thenselves and the other direct shippers to
Hlmar if the rate set for the non-nmenber deduction is too
hi gh.

And this concludes nmy testinony.

MR, ENG.I SH. Just one note for the record, your Honor
The screen shots fromthe website for the official record copy
and for what was provided to you and the court reporter, are in
color. For everyone else, they are in black and white. Your
Honor, | nove the admi ssion of Exhibit 131 and 132.

JUDGE CLI FTON: Does anyone wi sh to question M. Zolin on
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either of these exhibits before determ ning whether you have
obj ections? No one. 1Is there any objection to the adm ssion
into evidence of Exhibit 131? There are none. Exhibit 131 is
admtted into evidence.

(Thereafter, Exhibit Nunber 131, was

received into evidence.)

JUDGE CLIFTON: Are there any objections of the adm ssion
into evidence of Exhibit 132? There are none. Exhibit 132 is
admtted into evidence.

(Thereafter, Exhibit Nunber 132, was
received into evidence.)

MR, ENGLI SH:  Your Honor, the witness is available for
further exam nation

MR ZOLIN And if | could add one comrent on this?

MR ENGISH O the witness nay add another comment.

MR ZOLIN. And directly to the Departnent. Wth ny fina
statement, | guess | left a "so what" off of the page. And
basically what we're, what |'mhere to testify to, is as the
mar keti ng cooperatives can performthe types of services that
the MA requires as far as being a qualified cooperative, and
they are charging the cost of one and a half cents, | would
really appreciate the Departnent |ooking at how they can have
their cost in that one and a half cent range |like the marketing
cooperatives do. So the "so what" is, there's a huge

difference in overall dollars paid between a 7 cent and one and
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a half cents with the type of mlk we're tal king about here in
the State of California. So, and that does concl ude ny
t estinony.

JUDGE CLI FTON: Wo would |ike to begin cross-exam nation
of M. Zolin on this topic?

CROSS- EXAM NATI ON
BY M5. TAYLOR

Q Good afternoon, M. Zolin.

A Good afternoon.

Q First, it was just pointed out to ne on your exhibit
where you, on the second page where you have in paren "Central
Order 32" but in your discussion you tal ked about how that was
not, in fact, the case. If we could --

A, Exactly, it was in error.

Q So we --

A | did see a waiver, but it was the MA fee and not the

non- menber fee, so | picked off the wong |ine.

Q Can we strike that line fromyour --

A, You certainly can.

Q The whol e sentence and the parens?

A. Correct.

Q Ckay.

A. | amnot aware of any other Order that nay have waived
t he non-nenber assessnent.

Q So we're striking the sentence "I amal so aware that
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fromtine to time the deduction has been waived by the MA", in
parens, "Central Oder 32"7?

A. Correct.

Q Ckay.

JUDCGE CLI FTON: Thank you. Ms. Frisius is nodding her head
yes, so she has got it, and I'mdoing it also on ny copy.
Good. Thank you.
BY M5. TAYLOR

Q It mght be also somewhere -- ny question, the answer
to ny question mght be somewhere in the past six weeks' of
testimony, but for efficiency sake, how many direct shippers
has H | mar have?

A. | believe the nunber | have testified in the past is
somewher e above 200.

Q kay. And --

JUDGE CLIFTON:  And there you are just tal king about the
plant in California?

MR ZOLIN:  That is correct. That is just a plant in
Cali fornia.
BY M5. TAYLOR

Q And you provide these marketing services which you have
el aborated to all your producers?

A In the state of California and -- that ship to the
plant in California, as well as that ship to the plant in

Dal hart, Texas.
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Q Is that, is the service you provide, do they pay an
extra assessnment to Hlmar or that's just part of the service
you provide in the price that they receive for their mlk?

A, The way | understand the, it is not a charge to the
producer, it is a service that H |l mar Cheese provides both in
Texas and in California.

Q Gkay. And do you know if, you said you would |like the
Departnent to investigate the proper |evel, and you would think
that would be around one and a half cents, because that is what
mar keting cooperatives in Order 30 currently charge?

A, That is correct.

Q Do you know if that's about what it cost Hil mar,
nmean, to provide those services?

A, The certainly --

JUDCGE CLIFTON: Wait, wait, wait, just a mnute. D d you
say that that's because that's what is charged in Oder 307?

MR ZOLIN It is what is charged by marketing cooperatives
that are operating in Oder 30.

JUDCGE CLI FTON.: kay. Al right. So Ms. Taylor was
correct. | didn't catch that. Thank you

MR ZCOLIN. And as far as the cost of Hilmar providing the
services for third party testing, as well as the market
information, it is in the range of one and a half cents to two
cents.

BY M5. TAYLOR
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Q Geat. And on page, your first page, the |ast sentence
actually tal ks about the use of third party testing conpanies
in California is comonpl ace. Could you el aborate on that?

You have discussed for H lnmar, but we haven't asked any ot her
actual plants before this point if they do that.

A It is ny understanding that a nunber of the menbers of
Dairy Institute that have direct shippers, use third party
labs. It is also, | amaware that some of the cooperatives in
California, specifically tw that | know of that are Proponents
of Proposal 1, use third party | abs.

Q kay. What's CDFA's role then? You send those |ab
tests to themso they can verify payroll, etcetera?

A. | honestly don't know what CDFA's role is in the
verification of tests for producers.

Q kay. That's all the questions | have. Thank you

JUDGE CLI FTON: Does anyone el se have cross-exam nation
questions for M. Zolin? No one. |Is there any redirect?

None. Al right. Thank you, M. Zolin. You nay step down.

MR. ENGLI SH:  Well, your Honor, | note it is twelve mnutes
to the hour and | have actually run out of w tnesses for the
day and | have caught up with yesterday. So for the preview
that | gave you yesterday norning and to today, |I'mactually on
schedul e.

| continue to have many noving parts and peopl e who nmay

or may not appear. So |I'mgoing to talk about people | know
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are appearing, rather than whatever el se.

For tonorrow, we are expecting Dr. Mark Stephenson
I''mnot going to repeat the caveats again, I'll do it tonorrow
norning. But we're expecting Dr. Mark Stephenson, and if he is
done, and if the very light, breezy, and short testinony of
Ms. Taylor is ready, we will then proceed with that tonorrow.

JUDGE CLIFTON: She's in the room folks, she's back by the
copy machine. She heard him Light, breezy, short, froman
Econom st, right? She said, "he's being sarcastic."”

MR. ENGLI SH:  For which I'Il pay in some way, your Honor.
So that is tomorrow s schedul e.

JUDGE CLIFTON:  You think that will consune the entire day?

MR ENGLISH | can't guarantee it, but | seriously believe
that it shoul d.

JUDGE CLIFTON: M. Taylor -- this is Ms. Erin Taylor that
[*mcalling on.

M5. TAYLOR | was going to request sonetinme before you al
finish your case-in-chief, you indicated that there woul d not
be a witness talking about the Class | differentials in the
future. 1s there any way at sone point to provide a |ist of
maybe topics you won't be providing a witness on, just for us
when we're going back through the record and trying to make
sure we don't accidentally overlook a provision that you did or
didn't discuss?

MR ENGISH | will try to figure out how | can do that.
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| don't knowif it will be by the end of the hearing, but I
mean, | think --

JUDGE CLIFTON: Could be in the briefs?

M5. TAYLOR That's fine. And | nean, maybe O ass |
differentials is the main one, | have no idea. But, if -- just
soit'salittle nore, we can just be a little nore organized
going forward trying to work on a deci sion.

MR ENGLISH  Well, | think we didn't talk about C ass |
differential, either.

MS. TAYLOR That's very true.

MR ENGISH So | think, let me see what | can do. And
maybe a statement of counsel at the end when we're doing
official notice things or whatever, but I will -- let ne think
about it.

MS. TAYLOR That will be great. Thank you.

JUDGE CLI FTON: Wiile we have got just a mnute, did you
finish?

MR ENGLI SH:  Yes, your Honor.

JUDGE CLI FTON: kay. M. Beshore?

MR, BESHORE: |'minterested in the next wtness.

JUDGE CLI FTON: Cone to the m crophone, please.

MR. BESHORE: |If we conplete --

JUDGE CLI FTON: Whoa, don't talk until you get there.

MR, BESHORE: Marvin Beshore. \Wen we conplete Ms. Tayl or

m d- af t ernoon tonorrow, |'mwondering who the next witness wll
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be.

MR, ENGLISH. | think her statements presently -- never
mnd. | do not have another witness for tonorrow. It actually
is nmy sincere belief that those two will cover day. And | have
done everything | can to be, provide this information. This is
the first hearing we have ever done that kind of thing. | do
not have where |'m goi ng next, because | don't have things done
yet, M. Beshore.

| mean, it is all just-in-time production, and there is
nothing else at the nonent that |I'maware of that is ready to
go. And it won't be ready tonorrow. And besides which, it is
ny genui ne professional belief that those two, and in fact, |
t hi nk possibly the one, could consune the day.

JUDGE CLIFTON: Al right. Now, here's ny question, don't
| eave, M. English. W know that when M. Beshore conpleted
his case-in-chief, that then you, M. English, began wth your
case-in-chief. So ny question to all the attorneys is, when
each of you has conpleted his case-in-chief, how do you want to
handl e what cones next? And | guess | should hear from
M. Beshore first on that.

MR. BESHORE: | guess we have had sonme very | oose infornal
di scussions, but ny assunption and recommendati on woul d be that
Ms. Hancock woul d then proceed with her witnesses with respect
to Proposal 3 and Proposal 4. After which, we have sone

rebuttal, not |engthy, but some rebuttal wth respect to our
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case. And | guess we would go right down the line fromthere.
Those are as formul ated thoughts as | have at this point.

JUDGE CLIFTON: Al right. And then I'll hear from
M. English about what happens after all the cases in chief
have been presented, and then I'Il hear from Ms. Hancock.

MR ENGLISH First, | agree. One of those things we did a
ot more in the early part of the proceeding. | think we hear
from Ms. Hancock and her wi tnesses on Proposals 3 and 4, and
Dairy Institute may, nay not have rebuttal of proposal,
sonething on 3 or 4 since we obviously won't have heard it
until then.

But | think that, you know, the way these hearings have
run recently, the last word has gone to the Proponents of
Proposal 1. And so | certainly think that the way he is
describing it, is accurate.

JUDGE CLIFTON: Al right. And Ms. Hancock?

MS. HANCOCK: | think when M. English is finished with his
case, | will present Proposal number 3. W anticipate we'll
have six w tnesses; four producer-handlers, an order |anguage
person, and sonebody to provide nore historical information on
the State Pooling Act. And then when that's finished, |'l
nove into Proposal nunber 4 for Ponderosa. At this point |
anticipate two w tnesses, one on Federal Order, and one from
the entity perspective.

| don't honestly, | mean, if M. English finishes to
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where | put one witness on on Friday, | think Monday we woul d
concl ude producer-handlers. None of these, other than the
first wtness, is going to be overly lengthy. | guess all of
t hat just depends on how | ong the cross-exam nations are. And
| woul d anticipate Ponderosa's would finish on Tuesday. And
maybe this is all very optimstic, you know, you never really
know. | have told everybody else, not the USDA, generally I'm
optimstic by nature. It could just be that's nme, but if we
really do get one witness on the stand on Friday, |like | say,
by lunch, it's likely that we could finish three by the end of
the day. Did | say Friday? |If we get one on the stand on
Friday, it is likely we could finish producer-handlers on
Monday.

And | will, alot of my, all but one of ny wtnesses
are comng fromout-of-town. So at this point I only have one
W tness comng on Friday. And | don't want to have themfly
in, to then have to kick them back out for the weekend. So
that's where I'mat for scheduling for Friday.

MR, ENG.I SH.  Your Honor, Chip English. Let ne say two
things. First, I have commtted to Ms. Hancock to keep her as
informed as | can. | think tomorrowis the telling day about
where this is, and I wll keep her inforned so she can make
what deci sions she can. And certainly at the end of the day
tonorrow |''mgoing to have a much better idea about whether we

are going to finish, as | have hopefully projected, by Friday
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mor ni ng.

Let me try to respond to M. Beshore maybe a little
different way. | don't have things prepared, but here's the
topics left. And | have already commtted that we won't start
quota before Thursday nmorning, which is part of why | don't
have something for tonmorrow, if we're done with -- so again
I''massuring you, as | have before, because of M. VIahos
especially, that we're not going to start quota until Thursday,
and that is one of the reasons why |'mnot going to have
sonething else tomorrow, I'mnot going to say it is the only
reason, but it is one of the reasons. The other topics we
still have to cover --

JUDGE CLI FTON: Let ne get out ny tentative schedul e here.
Ckay. You nmy proceed.

MR. ENGLI SH: Ckay. So related to that, and as to the
initial issue of quota, there wll be either one or two
W tnesses. In addition, M. Zolin will return for Part 6 on
the 9(d) provision, because it's directly related to quota.

JUDGE CLIFTON: That's D |ike dog?

MR. ENG.ISH D like dog, Section 9(d). M. Blaufuss wll
return for Part 4 on fortification allowance. At sone point,
M. Zolin, M. Blaufuss, a conbination of the two, will return
to the stand to speak to the 7(c) question that has been
pendi ng now since | ast week.

W still have transportation credits, and | just don't
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think that's going to get done this week, but we're stil
trying. And we have Dean Foods on producer-handl er, which
obviously we'll do before we hand it over to Proposal 3.

So there are sone ot her people who, you know, may or
may not show up. |If they do, they will be relatively short
statenents. | just don't have enough fixed on that to know
whether it is even going to happen. But | think, M. Beshore,
that's what | can tell you where we are. | hope that helps.

MR, BESHORE: Hel pful, vyes.

JUDGE CLIFTON: And my other question for you, M. English,
is what is the status of the Federal trial the week after next?

MR ENGLISH Well, it is not atrial, but it is a hearing
that is set for Motion to Arend. The Judge, again, has al ways
in the past, at least three tines, maybe four times, we have
never actually had a hearing in the case, and the Judge has
al ways, 48-hours before the hearing is schedul ed, renoved the
case fromthe hearing docket.

It is presently still on the hearing docket for Mnday
afternoon, Novenber 16th, at 1:30. It is ny fond hope that we
w |l be done by then. So -- but that is still on the docket.
And obviously, I'lIl continue to give you any update you ask
for, but if it is taken off the docket, | will let you know,
and obviously, Ms. Megan diver Thompson woul d know when | know
as well. So we will informpeople as soon as we know.

JUDGE CLIFTON: So let nme ask you, is the worst that could
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happen is that you would not be able to participate, and
therefore, | think we would not go forward on the one day,
Monday, Novenber 16t h?

MR. ENGISH. And only in the afternoon, your Honor.

JUDCGE CLI FTON: So you could actually be here for part of
the day?

MR ENGLI SH  Yes, | have no reason to believe | couldn't
be here for the norning.

JUDGE CLIFTON: Gkay. And | will commt to you any
information | can give you, and all | can say is, we have never
had a hearing yet. Maybe this will be the one tine.

JUDGE CLIFTON: Al right. M. Beshore?

MR BESHORE: Yes.

JUDCGE CLIFTON: And it is 5:00, so we want to wap this up
pretty quick.

MR. BESHORE: This is just real quick, just in the interest
of getting all the information out that we're aware of. |
think the word has gotten out to the countryside that we may
not be here forever, and there are some dairy farmers who have
indicated that they are interested in comng and testifying
next week, three or four | think have tentatively indicated to
our teamthat they may, may conme in. So we'll have sone dairy
farmers next week.

JUDGE CLIFTON:  Good.

MR. ENGLI SH: Thank you, M. Beshore. And if they show up
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this week or some others show up this week, obviously we wll
as al ways, accommodate them
JUDGE CLI FTON:  Yes, | would kind of |ike themnot to
interrupt Dr. Stephenson.
MR ENGISH | wasn't -- yes, | would like that as well.
JUDGE CLIFTON: That will work out well if they are not in
conflict with his tine, although they may want to be here to
hear him
All right. | believe we can go off record. |Is there
anything further before we do that? No? My we |eave our
things here in place? Excellent. Good.
['I'l see you tonmorrow nmorning. We'Il go on record at
9:00. You are welcone to cone as early as 8:00. W go off
record at 5:01.
(Wher eupon, the evening recess was taken.)

---000- - -
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the State of California, holder of Certificate Number CSR
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which is in full force and effect.

| amnot financially interested in this action and am
not a relative or enployee of any attorney of the parties, or
of any of the parties.

| amthe reporter that stenographically recorded the
testinony in the foregoing proceeding and the foregoing

transcript is a true record of the testinony given.

DATED: Decenber 16, 2015
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