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MONDAY, NOVEMBER 2, 2015 - - MORN NG SESSI ON
JUDGE CLI FTON: W're back on record on Novenber 2, 2015.
It's Monday. We're in dovis, California. This is Day 28 of
the mlk hearing.
My name is Jill Cifton. I1'mthe United States

Admi ni strative Law Judge who is assigned to take in the

evidence in this case. | would like to take the appearances of
others participating. | would |ike you to conme to a
m crophone, it looks |ike you have a choice today. | would

like to start with enpl oyees of the United States Departnent of
Agriculture, and have thembe followed by teans of proponents
and opponents.

MR. CARMAN. Good norning, Cifford Carman, CGA-RMA-N,
Assistant to the Deputy Adm nistrator Dairy Prograns
Agriculture Marketing Service.

M5. MAY: Good norning, Laurel May, USDA AMS Dairy Program

M5. TAYLOR  Good norning, Erin Taylor, USDA Dairy
Prograns.

MR. SCHAEFER: Henry Schaefer, HE-NRY, SCHA-EFER
Agricul tural Economi st for the Upper Mdwest MIk Mrketing
Order Federal Order 30, on detail to USDA Dairy Prograns.

M5. SVENSON: Good norning, Virgil Swenson, V-1-R-GI-L,
SWE-NS-ON, Assistant Market Administrator with the Central
Federal Order and on detail with AVS USDA Dairy Program

M5. FRISIUS: Good norning, Meredith Frisius,
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F-R-1-S1-US, and |"'mhere with Dairy Prograns.

MR, HILL: Good norning, nmy name is Brian B-R-1-A-N,
HIl-L-L, with the Ofice of the General Counsel.

MR, BESHORE: Good norning, Marvin Beshore, MA-RV-1-N,
B-EESSHORE Counsel for the Proponents of Proposal
Number 1, California Dairies, Inc., Dairy Farners of America,
Inc., and Land O Lakes, Inc.

MR. SCHAD. Good norning, Dennis Schad, S-CHA-D, | work
for Land O Lakes.

MR, ERBA: FEric Erba, EERI1-C, ERBA |I'mwth California
Dairies, Inc.

MR, JABLONSKI: Gary, G A-RY, Jablonski,
J-A-B-L-ONS-K-1, Consultant for the Cooperatives.

MR. ENGLI SH:  Good norning, your Honor. Chip English
CGHI-P, ENGL-1-SH | amwith the law firmof Davis, Wi ght
Tremaine, with ny principal office in Washington DC, and | am
here on behalf of Proponents of Proposal 2, the Dairy Institute
of California.

MS. VULIN. Ashley Wulin, AS-HL-EY, V-- asin Victor --
U-L-1-N, also co-counsel for the Dairy Institute of California.
DR SCH EK: Good norning, WIliam Schiek, S-CGHI-E-K
Econom st with the Dairy Institute of California, Proponents of

Proposal 2.
MR FISH  Good norning, Patrick Fish, F-1-S-H | work for

Saput o, USA
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MR, DeJONG Janes Dedong, D-e, J-ONG Dairy Policy
Econom ¢ Anal yst for Hi | mar Cheese Conpany, farmner-owned
manuf acturer of cheese, whey, and m |k powder.

M5. TAYLOR  Good norning, Sue Taylor with Leprino Foods,
L-E-P-R-1-N-O

MR BRITT: Good norning, Mulim Britt with O over
Stornetta Farms. Mulima is MK-UL-1-MA Britt, B-RI-T-T,
Gover, GL-OV-E-R Stornetta, SST-ORNE-T-T-A Farns.

JUDGE CLI FTON: Come back to the m crophone, if you woul d.
Pl ease tell me again how to say your name. | have got it down.

MR BRITT: Mulima, so you actually pronounce the M and
it's MK-U-L-1-MA

JUDGE CLI FTON:  Thank you so nuch.

MR ZOLIN. Alan Zolin, A-L-A-N, Z-OL-I-N, representing
H | mar Cheese.

MR. VETNE: John Vetne, also a representative for Hil mar
Cheese.

MR. RAM REZ: Mguel Ramirez with Leprino Foods.

M5. HANCOCK: Nicole Hancock with Stoel Rives, representing
the California Producer Handl ers Associ ation and Ponderosa
Dai ry.

MR. VANDENHEUVEL: Rob Vandenheuvel,
V-A-NDE-NHE-UV-E-L, here with M|k Producers Council.

MR MLTNER  Good norning, Ryan Mltner, MI-L-T-NER,

wth the MItner law firm Counsel for Select M|k Producers.
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JUDCGE CLIFTON: Is there anyone el se who would |ike to come
forward and be recogni zed who has not yet come to the podi un?
| see no one.

Let us proceed with prelimnary matters and
announcenments. | would like to begin with those from enpl oyees
of the United States Departnent of Agriculture.

M5. MAY: CGood norning, Laurel May with USDA. This is
awkward. Good norning, again. W have the copier out in the
little anteroomhere in the corner if you need to use that.

And as you know, there's no food and refreshnents here in this
room But otherwise, we're glad to see all of you. | have got
one kudo on confortable seating, so | think that's something
that we'll all enjoy today, even if everything elseis alittle
bit rough, but we appreciate your patience and indul gence.

The court reporter is doing transcripts, as always, and
they are avail abl e approxi mately two weeks after each hearing
week on our AMS dairy website.

Tyl er is once again doing an audio feed for us and you
can access that at www. ans. usda. gov/live.

What el se do you need to know? So |ast week | think we
ended with M. Blaufuss talking to us about 7(a) plants; is
that correct? And today | believe we're going to begin wth
M. Britt fromddover Stornetta, and then Chip is going to fill
us in on the rest of the agenda. And that's all | know about.

JUDGE CLIFTON: That's a lot. Thank you. For those of you
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who aren't in the room the comrents about the confortable
seats are because we are in the auditoriumtoday. This is at
the dovis Veterans Menorial District Building, where we have
been so nicely accommodated, and it's a little awkward because
peopl e don't have tables on which to set their |aptops and take
their notes and so on, they are in auditoriumseating, so it is
not ideal for working, but we're grateful for the space.

All right. M. English, let us hear what you have in
mnd for evidence for today and beyond, if you w sh.

MR ENGISH  Chip English. Good norning again, your

Honor. So here's where |I think we're going today, and | wll
| et you know ot her things, and we had conversations wth
various parties over the weekend.

We are going to start with M. Britt for
Cover Stornetta. Following M. Britt, we have Pat Fish from
Saputo and Dr. Schiek are going to propose testifying as a
panel on pricing issues. W expect that testinony to be
substantive and take awhile.

At 11:00 a.m, if the weather doesn't prevent it,
M. Dolan fromDriftwod Dairy is supposed to land. W are not
anticipating putting himon until after lunch, and of course,
we hope he gets here. In ny experience with Fresno, rain |like
this is like snowin DC. So those are our w tnesses for today.
As | mentioned off the record to your Honor and to a few ot her

participants, we had sone technical difficulties over the
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weekend, the Dairy Institute of California s e-nail system went
down and actually we had sone trouble with the Internet at the
hotel this norning as well, so we had some production issues.
But nmy anticipation is that M. Fish and Dr. Schiek will, with
the other witnesses, fill the day regardl ess.

| have given assurances to M. Beshore, because
M. M ahos won't be back until Thursday, that quota won't be
di scussed until Thursday. That's an assurance | would give
based upon the request regardless, but as it turns out, | don't
think that was an assurance that was difficult to give, either

| did informparticipants that with two exceptions for
next week, and this, of course, could be truly optimstic, but
it is theoretically possible that we could be done with nost of
our case-in-chief by Thursday evening or Friday norning. And
so | have contacted the other participants and | et them know
that. [I'Il let Ms. Hancock speak for hinmself, but | understand
that if necessary, they woul d be prepared to go forward
starting Friday.

The two issues that will not be ready this week are
transportation credits. You are going to hear three times from
M. Blaufuss anyway this week, once on Cass | pricing, once on
fortification allowance, and once as a panel on
producer-handler. And so with all of that going on, the
transportation credit piece just won't be ready until next

week. And the other witness that could come next week, and he
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may not come back at all, is M. Suever for Hood. So that's,
that's our anticipation. And again, | may be overly
optimstic, but | wanted to make sure that the other
participants knew where we were so that we wouldn't have a gap
on Friday if it's true that we're done with our nost of our
case-in-chief on Thursday.

JUDGE CLIFTON: Would you help nme with the spelling of the
gentleman who is flying in today?

MR. ENGISH Sureit's Jim J-1-M Dolan, D-OL-A-N

JUDGE CLIFTON: And what is the nane of his dairy that
he --

MR ENA&ISH Driftwod, DR I1-F-T-WO O D.

JUDGE CLIFTON: Good. | think you told us about that but |
don't look at my ol d notes.

MR. ENGLI SH: That's part of what we said |ast week, you
right, your Honor, and | didn't have the name of M. Dol an at
the tine.

JUDGE CLI FTON: Very good,

MR, ENGISH And so that's what we have. W nay or may
not have dairy farners, obviously we will, as always, as
possi bl e, accede the floor to them

JUDGE CLI FTON: Excellent. Are there any dairy farners
here now who have not yet cone to the podiun? | see none.

All right. Are there any other prelimnary issues?

Does anybody el se want to be heard on procedure, tinetable,
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questions? | really can't go forward with the evidence unti
we have sone comment about the World Series.

MR. SVENSON: Do you want nme to |ead a Royals cheer? |
think the people in Kansas City are very proud today of their
Royal s, so thank you for bringing that up, your Honor

JUDGE CLIFTON: And | |ove your Royals shirt.

MR, SVENSON:. | brought it hopeful that | would have a
chance to wear it.

JUDGE CLIFTON: | think we did see, | know everybody works
hard who plays professional ball, but we really did see the
results of continuous hard work and never give up, never give
up, never give up. It was pretty inspiring, | thought.

All right. Let's go forward with the evidence, now |I'm
confortable. M. Britt, you may be seated. |['ll be swearing
you in in a seated position. M. Frisius, is this new exhibit
going to be Exhibit 1217

M5. FRISIUS: It is.

(Thereafter, Exhibit Nunber 121, was

mar ked for identification.)

JUDGE CLI FTON: Thank you. Exhibits are being distributed.
If you don't have one and want one, please raise your hand.
Exhi bit 121. Thank you.

M. Britt, 1'mgoing to swear you in now. Wuld you
rai se your right hand, please?

Do you solemly swear or affirmunder penalty of
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perjury that the evidence you will present will be the truth?
MR BRITT: | do.

JUDGE CLI FTON: Thank you. | would like you to state and
spell your nane again, even though you just did.

MR BRITT: First nane is Mulim, MK-UL-1-MA |ast nane
is Britt, BRI-T-T.

JUDGE CLIFTON: M. English, you may proceed.

DI RECT EXAM NATI ON
BY MR ENGLI SH.

Q M. Britt, I'"ll have additional questions when you are
finished, but if you would read your statement, and read it
sl owly enough for the court reporter to take it all down.

Pl ease read your statement that is Exhibit 121.

A Thank you.

Good norning. My name is Mulinma Britt and | am here
to testify on behalf of Clover Stornetta Farns, |ncorporated,
| ocated in Petaluma, California. Petaluma is P-E-T-A-L-UMA
Cover Stornetta is a menber of the Dairy Institute, and we
general |y support the Dairy Institute Proposal 2 for the
establishment of a Federal MIk Marketing Order, FMMO in
California. |'mhere to conment specifically on the inportance
of maintaining the exenpt producer-handler [imt of 3 mllion
pounds per month in the California FMMO as it exists in all
ot her Federal Orders.

111
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Per sonal Background

|'ma board director and part of the third generation
famly owners of Clover Stornetta Farns. C over Stornetta was
founded in 1977 by ny grandfather Gene Benedetti, wth a snal
group of partners, including his two sons. Benedetti,
B-EENE-D-E-T-T-1. M current role is the Chief Sourcing
O ficer, and | have been an enpl oyee at C over for over 19
years. M current responsibilities include oversight of
sourcing for all raw ingredients, packaging, and finished goods
for all itens that are manufactured or sold by Cover Stornetta
Farns, CSF. Sonme of ny prior roles within the conpany include
Chief Financial Oficer, Vice President of Finance and
Qperations, and Distribution Route Manager.

Actual Iy, ny career experience in dairy dates back over
30 years, when as a young teen, | would scoop ice creamfor
Clover at the local fairs. During this tine, | also had the
di stinct pleasure of donning the costune of our fanmobus mascot
"Clo the Cow" Co always enjoyed taking pictures with her
many fans, but she hated it having her tail pulled. As | got
to high school, the sumrer work becane nore intense and |
became part of the sumer relief teamworking in full-tinme
shifts at the Cover distribution facility loading mlk and ice
creamtrucks. M favorite shift was the 3 a.m start in the
ice creamfreezer. No coffee needed to stay awake.

After graduating high school, | chose to | eave
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California and attend M T, the Massachusetts Institute of
Technol ogy, to study engineering with the idea that | would not
return to Cover or the dairy industry. After two short years
in Boston, | realized that an engineering career was not for ne
and | left MT to find ny true passion. | returned to
California, worked back at Clover for a tinme, and then noved to
Sacramento to pursue an opportunity in the wine and spirits
industry. As much as | enjoyed the wine and spirits industry,
after working al most four years in sales for a nationa
distributor, I found Cl over and the opportunity to work in the
fam |y business pulling me back, and | was ready enbrace the
dairy industry for good. As | returned to Cover, | also
returned to Sonoma State University to conplete ny BA degree in
Busi ness Marketi ng.
Conpany Background

In the early 1900's, the Petal uma Cooperative Creanery
began distributing Cl over brand dairy products to stores and
residential customers in the Petaluma, California area. As
Petal uma and the rest of Sonoma and Marin counties continued to
grow, so did the co-op. dover brand products began show ng up
in nearly every store and household in the North Bay. In 1969,
Co the cow first appeared as the official mascot for C over
brand products, and has graced billboards in Northern
California ever since, with her magnificent smle and witty

puns.
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In 1975, disaster hit. The biggest fire the town of
Pet al uma had ever seen struck the co-op, destroying processing
and bottling operations and the cooler. Cover Stornetta
Farms, Incorporated, was born fromthe ashes of that
devastating fire. Following a decision by the co-op not to
rebuild the facility, my grandfather Gene Benedetti, his team
of partners, purchased the whol esal e distribution business from
the Cal Co-op and Stornetta's Dairy in Sonoma, California in
August of 1977. In 1984, the conpany noved and consol i dat ed
all of its distribution back to Petaluma. In June 1991,

C over Stornetta opened a new fluid mlk processing facility at
the Petaluma | ocation. Wth the opening of the new bottling
facility, Cover was able to abandon the old Stornetta's
bottling facility in Sonoma, California.

Even with a new bottling plant, the dairy market in the
Bay Area of Northern California renained very conpetitive in
the early 1990's. The owners of C over knew they had to
differentiate froma comodity product in order to continue
successfully. C over began to source mlk directly froma
smal | group of select producers. Having its own pool of mlk
allowed Clover to think differently and to respond to an
i ncreasingly demandi ng and educated consuner base.

In 1994, Cover Stornetta Farnms established the North
Coast Excellence Certified (NCEC) program devel opi ng some of

the nost rigorous quality standards in the dairy industry.
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| have as an exanple in parentheses, (Somatic Cell Count, SCC -
160, 000 average). At the tine, Cover was the first dairy
processor in the USto certify all of its producers -- should
be did instead of do, did not use the controversial synthetic
growt h hornone, rBST

JUDCGE CLI FTON: Ms. Frisius, do you see where he's changed
the word on page 2, second paragraph fromthe bottom the |ast
line? We'Ill be striking the word "do" and inserting the word
"did".

M5. FRISIUS: Yes.

JUDGE CLI FTON: Thank you.

MR BRITT: And I should clarify, it is still "do" as well,
but in this context, "did" is the appropriate.

Cl over works together with the dairy famlies to govern
and set goals for the NCEC program Anong its tasks are
defining sustainable agriculture and identifying a new
requirement the dairies are to neet each year in order to
enhance sustainable agriculture practices and continue
participating in the program C over pays our NCEC dairy
producers a premumto produce mlk to neet these rigorous
standards. Each dairy is also visited at |east once a year and
judged on its appearance and ranch mai ntenance practices.

Cl over was one of the early leaders in the organic
fluid mlk industry and became certified organic in 1999. Al

of Clover's conventional mlk standards apply to its organic
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mlk and dairies as well. Cover's organic sales have
i ncreased al nost every year and now account for over 50 percent
of its volunme across all products.

I n Novenber 2000, O over Stornetta Farns becane the
first and only dairy in the USto be certified by the Arerican
Humane Associ ation (AHA) for their animal welfare fair program
Arerican Humane Certifi ed.

This annual certification by the AHA neans that one nay
enjoy Cl over products knowing that the lives of our famly
dairy cows are:

* Free to live and grow in a humane environnent under

conditions and care that limt stress.

* Free to enjoy a healthy life benefitting frominjury

and di sease prevention and rapid di agnoses and

treat ment.

* Free to readily access fresh water and a diet that

mai ntains full health and vigor.

* Free to express normal behaviors and live in an

appropriate and confortable environment that includes

sufficient space, proper facilities, shelter, a resting

area, and the conpany of its own kind.

Cover Stornetta currently distributes its products

primarily throughout Northern California but also, on a snmaller

scale, in parts of Southern California and in neighboring
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western states, including Nevada, Arizona, and Hawaii. O over
Stornetta currently has 29 producers under contract who ship
bot h conventional and organic mlk to our plant. Qur producers
are located primarily in Sonoma, Marin, and Hunbol dt Counti es.
Cover sells a full line of both conventional and organic
fluid, byproducts, butter, cheese, and ice cream through our
di stribution areas -- excuse ne -- throughout our distribution
areas.
Mar ket Chal | enges

Wil e nmany of the O over contracted shippers hold
quota, O over Stornetta does not own any of the dairies or cows
and is not a PD, producer-distributor. As a non-exenpt fluid
m | k processor, Cover nust pay into the California pool on a
monthly basis for all pounds of product used at the reported
class values. This places Cover at a significant disadvantage
conpared to the exenpt producer-handlers that are allowed to
not account to the pool on the exenpt quota portion (vol une)
that they bring into their bottling plant fromtheir own
operations, since they don't have any pool obligation (or
credit) on that volume. The PH, producer-handler, pricing
advant age depends on how high the regulated Class 1 price that
you have to pay is conpared to the quota price on that mlk for
whi ch the exenpt PD does not need to report.

That nmargin plays several roles in the exenpt

producer-handler's ability to beat regulated handlers in the
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market. First and obviously, fluid sales to whol esal e
custoners. Next, that margin is used to secure nultiple
custoners. They can be shifted or segnented froma prospective
custoner to prospective custoner to gain market. Once
customers change suppliers, it's very hard to get them back.
Exenpt producer-handl ers may use that margi n advantage across
other lines of products, cultured, frozen, and have advant ages
in gaining nmarket beyond fluid mlKk.

C over has been successfully building a prem um brand
ID by taking risks and listening to our custoners. W still
face these real challenges to be conpetitive against handl ers
who enjoy a regul atory advantage. C over should be able to
mar ket products on a level playing field. The USDA has dealt
with the issue, with this issue. Cover supports uniform
treatment of handlers across California and as they are
regul ated across the U S

Thank you for allowing nme to testify today. |'m happy
to answer any questions.
BY MR ENGLI SH

Q Thank you, sir, Chip English

So let's start with a few questions nore about your
fam |y-owned conpany. How many enpl oyees does C over Stornetta
have in all aspect of its business?

A, About 235 enpl oyees, both full and part tine.

Q And let's discuss, this is the first tine we have
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di scussed the geographic nmarket in Northern California, and,
you know, obviously people m ght know their geography, but for
pur poses of dairy marketing, could you describe a little bit
about the Northern California market and your relationship to
it in Petal um?

A. Yes. Petaluna is |ocated about 45 mles due north of
San Francisco. Petaluma is in the southern portion of Sonona
County. Sononma County is bordered by Marin County to the
sout h, and Napa County to the east.

Qur general narketing area consists of the greater
Bay Area, which includes the North Bay, which is generally
consi dered Napa, Sonoma, and Marin Counties, as well as the
East Bay Counties and South Bay Counties and San Franci sco
Gty.

Q Now, in your testinony you referred to having sales in
Nevada, Arizona, and Hawaii. Are those, do you characterize
those as conventional mlk sales or primarily organic sal es?

A.  Those out-of-state sales are prinmarily organic. And |
shoul d al so note that nost often those sales are done through
ot her distributors or distributor networks, and not direct
sal es from our comnpany.

Q Approximately how many distributors does C over
Stornetta support through its business?

A. W have over 50 distributors. They range in size from

single truck operators, one-person businesses, to rather |arge
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distributors that have multiple facilities in multiple states.

Q But a number of those smaller ones would al so be snall
busi nesses with fewer than 500 enpl oyees?

A, Yes, | believe that many of them would be.

Q Do you regularly purchase out-of-state m|k?

A, W do not regularly purchase, but it does happen on
occasion, and it is typically organic mlk, just due to the
nature of the organic mlk market and the scarcity of that
product at tines.

Q And with an organic mlk, do you find it necessary to
bal ance your own supplies?

A Yes.

Q And how do you do that?

A W do that in a number of different ways. We wll tol
dry skimmlk for powder, we will also balance into butter, and
then we work with many ot her snaller manufacturers, including
cheese manufacturers, throughout Northern California to take
our mlk and turn it into other products, byproducts, cheese,
ice cream yogurt, etcetera.

Q Is it your experience that those entities that are
processing into cheese have whey processing facilities?

A, Mst of themdo not.

Q kay. You used a phrase that | think | understand, but
the record may not reflect, and not everybody in the room may

know. You said | think toll dry?
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A Yes.

Q So what did you mean by the termtoll dry?

A. Toll drying is the process by where we will |oad out a
tanker of skimmlk fromour facility, we will send it to a
drying facility. W maintain owership of that product as it
goes through that plant and is dried and turned into organic
nonfat dry mlk powder.

Q Now, given | have a, |I'mlucky enough to have an office
in San Francisco, |I'mnot a nenber of the California Bar, but |
cone out to San Francisco quite often, and obviously |I'maware
of residential housing issues, devel opnental issues. How, if
at all, are those inmpacting your supply of mlk?

A. Supply in the North Bay and the Bay Area is, | would
say, simlar to what has happened over the previous years in
the Southern California area, where as popul ation densities
growinto rural areas, it pushes out or dries up the |and
values for the dairy farners. Not to nmention those grape
growers, or simlar to the nut growers in the Central Valley,
that will also drive up land prices. So it nakes is very hard
for the dairy farmers to remain in business and renain
conpetitive when there are those types of other uses conmpeting
for their land. Not to mention the congestion and ot her
conplications that come with these rising popul ations, just
makes it harder for the dairies, and frankly, for other

busi nesses to do business as well.
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Q So how many farmers, dairy farners are there in the
region in which you are | ocated?

A. There is approximately 82, | believe, in Sonoma and
Marin County, and many of those dairies, in order to renmain
viable and conpetitive, have transitioned to organic. Al of
them used to be conventional at one point in time. And there
used to be, back in the days of the co-op, where O over
originally started, the Petal uma co-op, its nmenbership was at
350 or so dairies, all fromthe surrounding Marin and Sonoma
Counties at one point in tine.

Q So what chall enges does that pose for your conventiona
m |k supply going forward?

A.  So as our conventional dairies and other conventional
dairies either go out of business or convert to organic, it
places us in a really tough position to find new conventiona
mlk to replace those that have converted or have gone out of
business in the same area. So we are forced to | ook for
conventional sources further and further away fromthe North
Bay ar ea.

Q So does that give you concerns going forward of, say,

how you are going to get that mlk supply into your plant?

A.  Yes.

Q Ckay.

A As well as the distance that it has to come from

Q Your Honor, | note on page 3 of his testinony at the
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top, and if | had spell checked it, ny spell check woul d have
caught it because | have elimnated the word diary or diaries
inm -- but he read it correctly as dairies on the second
line. But as | think many of us sometines type diary or
diaries, he has diaries. | would ask that that be corrected to
be as he read and be dairies.

JUDGE CLI FTON: Yes, Ms. Frisius, on page 3, the second
line, last word, we'll strike "diaries" and insert "dairies".
| nmyself have found that | amwiting it wong occasionally.

MR. ENGLISH At this tine | nove adm ssion of Exhibit 121.

JUDGE CLI FTON: Does anyone wish to question M. Britt
bef ore determ ni ng whet her you have any objection to the
adm ssion into evidence of Exhibit 121? No one. Are there any
objections to the adm ssion into evidence of Exhibit 1217
There are none. Exhibit 121 is admtted into evidence.

(Thereafter, Exhibit Nunmber 121, was
received into evidence.)

MR ENGLISH: And the witness is available for further
exam nati on.

JUDGE CLI FTON: Thank you, M. English. Wo wll begin
W th questions for M. Britt? M. Hancock.

CRCSS- EXAM NATI ON

BY MS. HANCOCK

Q N cole Hancock for the California Producer Handlers

Associ ati on.
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M. Britt, you have your business Cover Stornetta, has
been part of the California Dairy Industry since, | guess
before 1969; is that right?

A, Cover Stornetta is 1977, was formed in 1977. Both the
G over brand name and the Stornetta brand name were in
exi stence prior to 1977.

Q And what was the entity then? Do you know t he nane?

A. Cover was the brand nane of the co-op in Petal um,
Stornetta was the brand nanme of Stornetta Dairy located in
Sonona.

Q | see. So through its predecessor, at |east through
the brand nane at that tine, and then the entity wasn't forned
until you said 19777

A 1977.

Q 1977, okay. So at |east since 1977, Clover Stornetta
has been part of the California State Order systenf

A Yes.

Q And you have operated within the California State O der
systemor the Pooling Act that's been in place since that time?

A Yes.

Q And | think that woul d have been right before there was
the first amendnent to the Pooling Act in 1978, and then there
was anot her anendnent that was done in the 1990's, early
1990's, so you woul d have operated through all of these changes

as well?
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A, Yes.

Q Gkay. Have you ever participated in any hearings with
t he CDFA?

A. | have.

Q Wiich hearings have you participated in?

A. It's been probably just within the |ast ten years, so
none prior.

Q Do you know what they were pertaining to?

A, Transportation allowances and credits. | have attended
several others. | don't know that | have participated in any
ot hers, besides those on transportation allowances and credits.

Q Gkay. And what was your participation in the one on
transportation all owances and credits?

A, To comment on the, on those rates and how t hey affected
our busi ness.

Q And what was your position at the tinme, how did they
affect your business?

A Those hearings are regularly held to adjust rates as
condi tions change throughout the state. And so ny position at
the tine was probably either as Vice President of Finance and
Qperations, or perhaps the CFO to coment on the inpact of
t hose changes to our business.

Q And were you asking for an increase, decrease or stay
the sane?

A, Typically we would ask for increases if they were
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merited. Again, we source directly fromdairies in our |oca
area, so frequently they, we are advocates on their behalf.

Q Gkay. So you were asking for an increase so that the
producers that you sourced fromfroma farther distance away
coul d receive additional conpensation or be incentivized to
bring their mlk to you?

A W would ask for increases to be in line with increases
in other areas as prices of transportation rose.

Q Have you ever been involved in any type of legislative
anendments or request for legislative anendments to the Pooling
Act ?

A. | have not.

Q Have you ever made any reports to the CDFA of any
concerns that you had with the way that the Pooling Act was
oper at ed?

A. | have not.

Q Have you ever conplained to the CDFA or your
| egi sl ators or anyone about any type of disorderly market
conditions pertaining to how the quota systemor the exempt
quota operated with in the Pooling Act?

A. | have not personally, but | believe those issues have
been pointed out in the past by predecessors at O over.

Q And do you know i ssues were pointed out?

A. | believe there were coments nade on the orderly or

di sorderly marketing of mlk in our area or as they would
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affect dover's business.

Q And do you know who those comments, to whomthose
comments were made?

A | don't.

Q Do you know who nade those comments on behal f of your
entity?

A, You know, | would have to go back and check records,
but | believe they were made nost |ikely by one of the
predecessors, CEOs, M. Gary Inm

Q kay. As you sit here right now, we don't have the
details behind that information?

A. | do not.

Q Ckay.

JUDGE CLIFTON: If | could just interject, how does
M. Gary Immspell his [ast nanme?

MR BRITT: [|I-MM

JUDGE CLIFTON: [-MM thank you.
BY MS. HANCOCK:

Q And are you aware of the difference between an
Option 66 producer-handlers exenption and the OQption 70
producer - handl er exenpt quota?

A Yes.

Q Wat is your understanding of the difference?

A, So | believe Option 66 producer-handlers, strike that.

Il will say no. [|'lIl change ny answer.
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Q Ckay. So in your testinony when you are discussing the
affect that the producer-handl ers have had on your business, it
could be either the Option 66 or the Option 70, depending on
how t hose operate?

A, Yes.

Q You are not sure which one woul d have an inpact in
whi ch way on your business?

A. | have thoughts as to which ones are inpacting our
busi ness nore but I amnot going to disclose those specifics at
this tinme.

Q Ckay. You nentioned distribution networks. And I'm
just curious, | don't know how that actually works for your
busi ness. Can you hel p me understand how t hat works?

A. Yes. Wen talking about out-of-state distribution or
distributor, there is types of distributors that we have for
t he business, so we'll sell product to a distributor Iike UNFI
which is a national based natural organics product distributor,
and so we will sell product to themin California, and that
product, once it's sold, once we sell our product to them we,
it could go any nunber of different places, and they have
nmul tiple regions that they serve.

Q So do you use a distribution network just for your
out-of -state shipments or do you use a distributor network for
in-state sales as well?

A. Both in-state and out-of-state.
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Q Ckay. And do you sell it to themso that, maybe they
get some kind of Iike a volume discount and then they just
become the tentacles to additional consumer outlets? 1s that
how t hat wor ks?

A It can -- I'mnot going to corment on the discount, but
we can sell it to themand they can sell it to other outlets.
Q Ckay. So it gives you greater market distribution
opportunities because they touch many nore points than you

woul d touch on your own?

A, In sone cases, Yyes.

Q And you said you have 50 distribution networks; is that
right?

A. 50 distribution conpanies. Sone of those are
i ndi vidual s and sone of them are |arger conpanies.

Q Gkay. And did you identify what products it is that
you are selling?

A | don't believe I did.

Q Can you tell me what they are?

A. Do you nean specifically to the distributors?

Q Well, what products are you manufacturing and
di stributing?

A, W nmanufacture fluid products at our processing
facility, and then we have other products nanufactured at other
facilities in Northern California. Those include byproducts,

ice cream cheeses, yogurts, etcetera.
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Q Wat's the etcetera?

A Kefir, K-E-F-I-R buttermlk, nonfat organic powder.

Q And what percentage of your, what percentage are fluid
m |k sal es?

A.  Over 50 percent.

Q And is that all organic?

A No.

Q \What percentage is organic?

A It's approximately 50 percent or just over 50 percent
organi c, and 50, under 50 percent conventional.

Q ay. Thank you. That's all | have.

JUDGE CLI FTON:  Wo next has questions for M. Britt?
M. Beshore?

CROSS- EXAM NATI ON

BY MR BESHORE:

Q Marvin Beshore.

Good norning, M. Britt.

A Good norni ng.

Q | represent the dairy cooperatives that have brought
Proposal 1 for this hearing, which is CD, DFA and
Land O Lakes, and | just have a couple of questions for you.
Are your, is a hundred percent of your mlk supply through the
29 dairy farms that are contracted with you?

A, No.

Q Do you purchase suppl enental supplies, | know you have
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some organic supplies coming in fromfurther distances, do you
purchase any suppl enmental supplies fromcooperatives or from
ot her sources than your independent farns?

A Yes, we do.

Q Wat portion of your supply would cone from ot her
sources?

A. The, | don't know that specifically, but one of the key
ingredients that we purchase fromother sources is condensed
skim so we can fortify on the conventional side. On the
organi c side, we use the organic nonfat dry mlk powder.

Q ay. Do you purchase any farmmlk raw, raw m |k from
ot her sources, other than the organic supplies from distance?

A W do at tinmes.

Q Ckay. Wien you purchase from other sources, do you
require the same certifications that you have indicated for
your own producers?

A. W do as nuch as we can get them There are certain
times when that type of supply sinply isn't available and we,
in order to neet the market demands, have to purchase ot her
m | k.

Q Sure. So your 29 producers, | take it, that some of
them are organic and sonme are conventional farns; is that
correct?

A, Yes.

Q Gkay. Are all of them do all of them whether organic
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or conventional, have the Cover certification that the North
Coast Excellent Certified Certification that you nentioned on
page 2 of your testinony?

A. Al of those 29 do.

Q Ckay. And do all of themalso have certification
t hrough the American Humane Associ ation?

A Yes.

Q So | would -- and you pay your producers a premumin
order to obtain a mlk supply with all those certifications and
production requirenents, | assune?

A Yes, we do.

Q Is it fair to say, then, that your products are sold at
a premumin the marketpl ace?

A Yes, they are, generally.

Q Ckay. Do you, you nentioned that a nunber of your
producers, do you know what portion of the supply of mlk from
your 29 producers is under the California quota progranf

A. | do not, off the top of my head.

Q Ckay. For those producers that, but you -- you have
testified that some of your producers do have quota, you are
quite aware of that?

A Yes.

Q And that's -- that's helpful to them would it be your
understanding it is helpful to themin maintaining their

production and capacities in your region?

5535

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A Yes, | believe depending on the producer, that they
viewit differently. So the nost common difference is those
that are organic, | think, because of the difference in organic
pay prices to conventional prices have a different viewpoint on
their quota hol dings as do the conventional shippers.

Q They don't need it quite as nuch as the conventiona
shi ppers?

A. Correct.

Q Are you supportive of the producer quota programin
California to the extent that it's certainly helpful to your
conventional producers?

A, I'msupportive of the, we are supportive of the
producers' rights to have quota, and the intent of my testinony
was not to, you know, exclude those rights to have quota for
the, for those producers.

Q Do you understand, well, let nme just back up. There's
been testinony fromthe, fromthe Econom sts at the USDA in
Washington, that if Proposal 1 were adopted, it would have the
effect of increasing prices for all dairy farmers in
California, including, of course, those that supply your dairy.
Wul d you be supportive of that?

A As | nentioned in nmy testinony, we are generally
supportive of the Dairy Institute Proposal Number 2, but |'m
certainly also supportive of the rights of all of our shippers

to nake the decision on whether they want to adopt whatever
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Federal Order is pronul gated here.
Q Gkay. And you would -- you woul d understand that they
m ght be supportive of a programthat would bring California
dairy farmprices nore in line with those around the country?
A Yes.
Q | think that's all | have. Thank you very nuch,
M. Britt.
A You're wel cone.

JUDCGE CLIFTON. M. Britt, you identified an organic based,
natural and organic based distributor by its initials, and |
want to make sure | got the initials right. | wote down UNFI

MR BRITT: That is correct, United Natural Foods,

I ncor por at ed.

JUDGE CLI FTON: Thank you. Who next has questions for

M. Britt? M. Taylor?
CRCSS- EXAM NATI ON
BY M5. TAYLOR

Q Good nmorning, M. Britt.

A Good norni ng.

Q Erin Taylor with USDA. | want to thank you on behal f
of the Departnent for com ng here today and testifying and
gi ving your viewpoint fromyour conpany. W appreciate it.

A, Thank you.

Q Just a few questions. A little bit nore about your

busi ness, and hopefully | didn't overlook it, but how many
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plants do you all own?

A.  Just one.
And that's the one in Petal uma?
Correct.

Is that primarily fluid processing?

> O > O

Yes.

Q So where is all your manufacturing done at? Through
that plant, too, or you have a --

A W work with several other plants in Northern
California to get the rest of the products made.

Q Ckay. And on your producer suppliers, we did discuss,
M. English brought up the nunber of enployees you all have in
your conpany, but with your producer suppliers, do you think
nmost of themwould fall, or a portion of themwould fall under
the small business definition as we define it as for producer,
$750, 000 of gross revenue a year?

A. | do not believe so. | believe sone of the
di stributors may, but not the producers.

Q kay. | just want to make sure we capture your main
poi nts of why you support the producer-handl er exenption of
3 mllion pounds.

You describe the margin that you think a
producer-handler currently in California with exenpt quota,
their margin benefit if | would say, is the difference between

the Cass 1 price that all fluid processors nust pay for their
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fluid mlk that they use, and then the announced quota price,
whi ch woul d be what that processor would then pay their
producer, so that difference is what you deemthe
producer - handl er advant age?

A, Yes.

Q Ckay. And that is what you deemis what they can use
to gain nore fluid customers if they so choose, or to use that
noney to actually gain custoners in any of their other product
l'i nes, manufacturing product |ines?

A, Yes.

Q Ckay. Has your company, do you believe your conpany
has | ost a custoner to a producer-handler in California
because of that advantage that you deened?

A, Yes, we have had cases where, and | can't disclose
nanes or specific --

Q Sure. No details.

A.  -- situations, but yeah, we have had cases where we
have | ost |ong-term custoners.

Q Ckay. | had one other question. You had a
conversation with M. English about balancing. Can you just go
into that alittle bit nore? You have to purchase nore
out-of -state organic supplies, | guess, to neet your customer
contracts?

A.  Part of the nodel that we have is obviously, relies on

a pool of both conventional and organic mlk that has certain
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characteristics, certain values that we have traded up to to
differentiate in the marketplace. So we try as nuch as
possi ble to have all of our supply be, have those sane
characteristics, and that | eaves us wth excess supply at
ti mes, depending on, you know, how the markets are reacting.
And so when we do have excess supply, whether it's on the
organic or the conventional side, and we have, you know, paid
premuns for that product, we try not to, or try to |lose the
| east amount of prem um as possible. And so we will, for the
organi ¢ product, for exanple, will balance so we don't |ose
that premiuminto organic skimmlk or nonfat dry mlk powder
and butter.

Q And you said you fortify wth organic nonfat dry mlKk

powder for your fluid products, so | --

A, Correct.

Q Sone of that gets used, then?

A Yes.

Q Ckay.

A. It can be stored and used for fortifying in the future.

Q One last question. On your fluid sales, | know in here
it talks about, |I don't know if it was just for your fluid

sal es or manufacturing that you had a little bit nmore than half
is organic. And the remainder, | didn't know if the breakdown
was for fluid sales or was for all of your product |ines?

A As it happens, it's -- it actually applies to both
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fluid sales and all product that, as organic sal es have been
increasing along with trends, that we sell a bit nore both
organic mlk fluid, as well as other products, byproducts,
cheeses, butter, and then just a little bit |Iess on the
conventi onal side.

Q Gkay. | think that's it. Thank you very mnuch.

JUDGE CLIFTON:. M. Britt, it appears to ne that your
business is quite innovative and quite receptive to customner
concerns. How do you find out what those are?

MR BRITT: W have frequent and direct feedback from our
consuners. A lot of it comes via the web and other outreach
that we have with our consunmers, and we listen to them And
just one, in addition to the program aspects that we have built
on both the organic and conventional side, I'll give one brief
exanmple. And that is, about six or seven years ago we got a
new half gallon bottling machine. That half gallon bottling
machi ne included the ability to put a fitment, a cap, in the
top of all of our paper half gallons, which was the way the
entire, especially the fresh organic market, was going. And so
we put that cap in and got the new product, the new package out
to the consuner base, and our consumers in the Bay Area got
back to us right away and very vocal ly and said, "Well, we
can't use your paper half gallon for our recycling program
anynore or our curbside conpost programanynore. So shortly

after we had spent extra noney to get this new machine in, we
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took the fitnent cap off, and haven't |ooked back.

JUDGE CLIFTON: | love that cap. That's the, you just turn
it, and then you have got the spout to pour the mlk, and you
don't have to fold out the corners of the top of the carton.

MR BRITT: Yes, that's -- that's what we thought consuners
wanted, but as it turns out they, in the Bay Area anyway or in
our area, the consunmers felt that the added inputs were not
necessary, as well as particularly the ones that had
conposting, curbside conposting could not use it anynore
wi thout cutting out the fitment for the conposting. So we --
we got rid of the added inputs and received only positive
f eedback thereafter.

JUDGE CLIFTON: Very interesting. There's a |ot involved
in your business, I'mwell aware. What would you like to add,
i f anything, before you step down?

MR BRITT: Nothing at this time. Thank you all for your
tine.

JUDGE CLI FTON: Ms. Hancock, yes.

CROSS- EXAM NATI ON
BY MS. HANCOCK
Q M. Britt, M. Taylor asked you about whether you had
| ost any sal es based on what you perceived to be the advantage
that was given to producer-handlers. And is it ny
under standi ng you are not willing to share with us which

custoner it is that you lost the sales to?
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A. Correct.

Q And why would that be?

A. It's actually been several of the producer-handlers
over the course of tine that we have had instances of |osing
custoners. So I'm again, can't nane specific instances due to
confidentiality.

Q The nane of the customer would be confidential to you?

A Yes.

Q kay. And would these be custoners that were the
reci pients of sales through your distribution network or
t hrough your direct sal es?

A. In sone cases they have been distributors thensel ves,
food service distributors. |n other cases they have been
institutional customers.

Q And --

A.  Meaning restaurants or schools.

Q Do you know whi ch producer-handl ers you | ost sales to?

A Yes. But again, because of the confidential nature of
the sone of those bids, I'mnot going to disclose them

Q Well, the name of the producer-handlers wouldn't be
confidential, would it?

A. Because of the bid, the bid process is confidential, so
I'"mnot going to disclose that at this tine.

Q So if the bid process is confidential, does that mean

that you don't know who it is obtains the custoner?
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A Utimtely we do because we will see their trucks
maki ng deliveries or see that product in those accounts.

Q Do you get to see what their bid price is?

A No.

Q So you don't know what anounts they bid, you just know
that you didn't win the bid to the sone custoners?

A. Correct.

Q And do you know how many tinmes this has happened?

A Several.

Q Wat's several ?

A Again, it's -- so | can only speak to recent history,
but it's -- it's happened at least three times in the |ast
coupl e years.

Q And have you analyzed the volune of mlk sales that you
have | ost as a result of this?

A. Do we know the volume of mlk sales?

Q Rght. Have you quantified it or calcul ated what that

Yes. W -- yes.
And what was it?

> O >

Again, | don't have that specifically at hand.

Q And do you know what was the basis upon which your
custoners were making their selections? Was it only price
driven or were there other factors that were involved as well?

A.  Typically, those customers that we | ost were, again,
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| ong-standi ng custoners that had actually paid, in sone cases,
a premum for our product for years, and then, again, that, you
know, we ended up | osing the business and believe that there
were ot her conpetitive bids in there fromother conventi onal
processors as well that did not have the exenpt status, and the
ultimate wi nners were those that did.

Q And has it been a hundred percent of the bids that you
have put out there you have lost to these exenpt producers?

A No.

Q Do you know what the percentage of the bids that you
put out there is that you have | ost to these producer-handl ers?

A. | do not.

Q Wuld it be nore than ten percent of the bids that you
put out you have lost to producer-handl ers?

A, I'mnot sure of the ambunt of bids. | don't
necessarily review all the bids that go out, so | can't --
can't say for certain.

Q Ckay. So you don't know what, even what percentage you
woul d have | ost to producer-handl ers?

A. | can't give you a percentage right now.

Q Gkay. And so help me understand what it is that you
believe is the advantage. You said it was the difference
between the Class | paynent and the quota prem um price?

A.  Uh- huh.

Q Is that right?
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A, Correct.

Q And so that, tell nme, help me do the math on that how
that woul d work?

A. So the Class | paynent and the quota price, so |
bel i eve there's been prior testinony that's cal cul ated that
anount to be sonewhere in the nei ghborhood of 70 cents to a
dol | ar a hundr edwei ght .

Q So the producer, or the distributor side, the handler
side, would pay the Class | price? |Is that what you are
sayi ng?

A, So our obligationis to pay the dass | price into the
pool, the exenpt producer-handl er does not have, does not have
to pay the Class | price.

Q So the handler, if they don't have to pay the O ass
price, your argument is that it gives them an advantage for the
amount of the Cass | price they would have ot herw se been
obligated to the pool they could put in their pocket and then
sonmehow negotiate a better deal with the customers?

A.  They could -- they could use that savings to
redistribute in any way they chose.

Q kay. And, so if, for exanple, they paid Class | price
for all the mlk that they received, you believe then, that it
woul d be neutralized with respect to the conpetitive advantage
that the exenpt quota would offer thenf

A If we were all on a level playing field.
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Q And to be on a level playing field, the
producer-handl ers, at |east the handl er side of the business,
woul d have to pay at least Class | for the mlk that they used
to process into fluid mlKk?

A, Wuld pay the usage, however that product was used,
whether it was Class | or Class IlI.

Q And if they did that, it would be a |level playing
field?

A Yes.

Q ay. Thank you.

JUDGE CLI FTON: M. Taylor?

CRCSS- EXAM NATI ON

BY M5. TAYLOR

Q Erin Taylor. | knew | had one nore question.
A, Yes.
Q Just so the record, | don't think we went into how big

your business is and how nuch you process in fluid mlk a
month, if you don't mnd just giving us a relative esti mte of
t hat ?

A. W process approximately 80,000 gallons a day, so about
25,000, or 25 mllion gallons annually.

Q Thank you.

JUDGE CLIFTON: M. English?
Iy
Iy
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REDI RECT EXAM NATI ON
BY MR ENGLI SH.

Q At therisk of my owmn witness telling nme that I'm
asking for confidential information, I'"'mgoing to at |east --
wi t hout nam ng nanes, can you tell ne geographically where sone
of these custoners are relative to your plant that you have
| ost ?

A.  Yes. The custoners are located in the San Francisco
Bay Area and sonetines in our own backyard, Marin and Sonona
County.

Q And the producer-handlers are | ocated where?

A. Cenerally in the Central Valley, Mdesto, Fresno.

Q Gkay. That's all | had.

JUDGE CLIFTON: Are there any other questions for
M. Britt? | see none. M. Mulima Britt, thank you so nuch
for appearing here and sharing with us your know edge.

MR, BRITT: Thank you, your Honor. Good pronunciation

JUDCGE CLI FTON: Thank you. | would invite our next
W tnesses to conme forward and be seated. For those of you
listening in on the audio feed, we're going to have a panel of
two for this next session, so we're setting up the m crophones
and distributing exhibits or exhibits.

MR. ENGISH To be clear, there's one set of testinony,
one set of exhibits, they both say Dr. Schiek, but | think

they'll explain what they are doing exactly in a nmonment, who is
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reading it, because | don't know from-- okay. Al right.
Then it changed.

JUDGE CLI FTON: Thank you, M. English. Wuld you like,
M. English, for the testinony, to get the next nunber?

MR ENGLI SH:  Yes, your Honor.

JUDGE CLIFTON: And Ms. Frisius, will that be Exhibit 12272

M5. FRISIUS: Yes.

JUDGE CLIFTON: Al right. That wll be Testinony of
Dr. WIliam Schiek, Part 3. And then the exhibits will be
Exhibit 123.

(Thereafter, Exhibit 122 and Exhibit 123,
were marked for identification.)

MR. ENGLISH. So for the record, the statenment has got a
cover sheet and then 15 pages from Dr. Schiek, and then the
exhi bit has a cover sheet, and | guess hand nunber of pages up
1 through 42.

Dr. Schiek, before you give your statenent on
Exhibit 122, | would Iike to ask M. Fish a few questions.

JUDGE CLIFTON: Al right. Let me swear himin.

MR ENGISH Ch, I'msorry.

JUDGE CLIFTON: Dr. Schiek, you remain sworn. | would |ike
you to state and spell your name, Dr. Schi ek.

DR. SCH EK: Yes, WIliam Schiek, S-CGHI-EK

JUDGE CLIFTON: Thank you. And M. Fish, I'Il swear you in
in a seated position. |If you would raise your right hand,
5549

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

pl ease.

Do you solemly swear or affirmunder penalty of

perjury that the evidence you wll present wll be the truth?

MR

FISH | do.

JUDGE CLI FTON: Thank you. And would you again state and

spel |l your nane for us?

MR

FISH Patrick Fish, F-1-SH

JUDGE CLI FTON: Thank you. And now, M. English, you may

proceed.

MR

BY MR

Q
A

o > O > O

A

acqui si

ENGLI SH:  Thank you, your Honor.
DI RECT EXAM NATI ON
ENGLI SH:

M. Fish, could you tell us by whom are you enpl oyed?

Saput o Cheese US.

And what is your title?

Vice President, US M|k and Byproducts.
And how | ong have you held that position?
The current position, five years.

And before that?

Prior to that, |I have been with Saputo since their

tioninthe USin 1998, so 17 years. And | have been in

the industry a total of 30 years.

Q

So let me backtrack. What's your educati onal

background?

A

| have a degree in Accounting from University of
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Wsconsin at Mdison. And shortly after college, | worked in
heal thcare for four years. And then in 1985 | joined the dairy
busi ness and essentially worked, in over that 30-year span,
wor ked in Accounting and Finance for 10 years, | worked in
operation, cheese plant operations for 15 years, and in the
last 5 years in procurenent and byproducts.

Q So who did you go work for in 1985?

A, In 1985, it was a small cheese conmpany in Reedsburg,
Wsconsin by the nane of, that was, at the tine was called
Suemi cht Cheese, which was owned by a neat conpany at the
tine.

Q So |l think first could you spell Reedsburg?

A.  Reedsburg, REE-DSBURG

Q And then the name of the cheese conpany?

A, Suemicht, SUEMNI-GHT.

Q | would never have gotten cl ose.

JUDGE CLIFTON. S UEMNI-CHT, Suemicht.
so "nicht" is "night". Al right. SUEMNI-CHT. Cay.
Good. Thank you.
BY MR ENGLI SH.

Q And how long did you work for that entity?

A, So Suemicht was acquired in 1990 by a larger firmon
the East Coast called International Cheese, who, it was their
first acquisition in Wsconsin, and subsequent to that they

acquired a nunber of other cheese businesses throughout the,
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t hrough over the course of that five-year period, and
eventual ly the company ended up evolving into Stella,
S-T-E-L-L-A Cheese.

Q And was that the conpany that was eventual |y acquired
by Saputo in 1998?

A So, yes. Stella was acquired. | had actually Ieft
Stella and went to work for a conpany called Avonnore in
Monroe, Wsconsin. So Stella was acquired by Saputo, and then
one year |ater Avonnore was acquired by Saputo in 1998.

JUDGE CLI FTON:  And how i s Avonnore spell ed?

MR FISH  Avonnore, A-V-ONMOR-E

JUDGE CLIFTON: So gl ad you are spelling these, | wouldn't
have gotten either of themright. And I'mwong about "nicht",
| said it was night, that's "nocht". At any rate, | have got
the spelling in ny head. Thank you.
BY MR ENGLI SH.

Q Before we get started, is there anything el se about
your background that you need us to know for the record?

A Oher than | love the dairy industry, and it's been
it's been a very interesting, evolving, and | have had an
opportunity to see different facets of the business, and have
been able to gain some know edge, not only in cheese, but in
whey over that tine, 30-year period.

Q Terrific. Al right. Dr. Schiek, you are up. If you

could read Exhibit 122, please.
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DR SCHI EK:
I ntroduction

The formulas for determ ning the conponent prices in
Cass IlIl and IV are the foundation of all regulated mlKk
prices under the proposed order. The basic formulas utilizing
dairy comodity prices froma designated time period are used
to determne the prices for all classes of m |k under the
O der. The price fornulas for Class | and Il wll be discussed
i n subsequent testinony. M focus today will be the fornul as
for determ ning conponent values in Casses IIl and IV.

And | just would like to go off the testinmony and say,
if | make it easier, any nuneric designation | give, you can
take to be Roman Nunmeral rather than the Arabic. If there's an
Arabic nuneral, 1'll note that.

There has been a lot of attention paid to regul ated
price differences between the classes of m |k under the
California State Order (CSO s) and those that exist under
FMMO s. As Federal Orders have historically been concerned
with ensuring adequate supplies of, and the orderly marketing
of, mlk for fluid uses, it is worth exploring the purpose for
which the Orders establish regulated m ni num prices for
manufacturing classes -- that's (dass IlIl and |1V).

In order to assure that consuners have access to
adequat e supplies of fluid mlk products, prices for such mlk

(Cass |I) need to be established at |evels that encourage
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production of adequate supplies of fluid grade (Grade A) mlKk
and to attract such mlk to Cass | uses over other uses.

In order to acconplish both of these purposes, Class | prices
have been established at |evels that are generally higher than
the prices of mlk for other uses. G ven the higher prices
paid by Class |I handlers, performance standards have been an
i nportant pooling mechani sm-- have been inportant pooling
mechani sns under the FMMO s to ensure that the Cass | narket
is served. From an econom c perspective, the amount by which
m ni mum regul ated Cl ass | prices should exceed those of the
manuf acturing cl asses under Order regulation today is a

debat abl e point.

If there is a need to set Class | prices higher than
those in other classes, then there is also a need to know what
those other class prices are. So again, to nmake sure supplies
of mlk for consumers were adequate, prices under the Orders
for manufacturing uses needed to be established as a basis for
determining Cass | prices. Establishing manufacturing class
prices based on what manufacturing plants were paying for
G ade B mlk, or establishing themon the basis of finished
manufactured prices applicable to the plants of handlers being
regulated in the marketing area, inplicitly recognizes the role
of manufacturing class prices as nmarket clearing prices that
capture the bal ance of supply and demand in the marketing area.

It should not establish a new non-nmarket based or enhanced
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price for that mlk.

In the 1950's and 1960's, as transportation systens and
equi pment inproved, and bulk m |k handling became nore w dely
adopted, mlk for Class | uses began traveling further
di stances, moving between FMMO narketing areas rather than
merely within a single FMMO narketing area. Wth these changes
it became nore inportant to have a coordinated approach to
Cass 1 prices between orders, to nmove mlk from geographic
areas where milk was in surplus, to areas in deficit, ensuring
that the nmarketing of fluid mlk remained orderly. In order to
make sure that pricing conditions pronoted orderly marketing
both within individual order areas and between orders, the idea
of a comon basis for pricing wthin all areas began to gain
favor.

A M nnesota-Wsconsin (MW price series began being
used in sone orders as the basis for order pricing of all
classes of mlk. The |owest class uses were generally set at,
or very close to the MWprice level. The MWprice was an
average of prices paid by dairy product manufacturing plants
for Gade B mlk in Mnnesota and Wsconsin. COver tinme, the
M Wprice was chosen as the basis for pricing in nore orders,
in part because the area had anple supplies of Grade B or
unregul ated m |k, but also because it was the |argest reserve
supply of mlk in the country.

By adopting the MWas opposed to a manufacturing mlKk
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price fromsay, Florida, it would be reasonable to assune a
common price for manufacturing class mlk established on the
M Wbasis, would be a mninmumprice that woul d be narket
clearing in all FMMO s where it applied, and particularly east
of the Rockies, where interregional novenents of mlk were
becom ng nore common. Today, the states of M nnesota and
W sconsin are no |onger the regions where mlk used for
manufacturing has its |owest spatial value, California now has
that distinction.

It is inmportant to keep in mnd that under the current
FMMO system the only plants that nust be pooled are C ass
plants with qualifying levels of route dispositions. The
orders require that manufacturing class prices be paid for such
mlk that is pooled under the order, but do not require that
m ni mum cl ass prices be paid for mlk that is not pooled. 1In
addition, the orders do not regulate the transaction between
t he handl er pooling the mlk and nonpool plants. This is an
inportant difference fromthe way mninmumpricing is applied
under California's state systemof pricing. |In California,
handl ers nust pay the m ninumregul ated class prices for al
G ade A mlk they receive fromproducers, regardless of whether
or not that mlk is pooled. |In addition, any plant buying mlKk
froma Cooperative is obligated to pay m ninumclass prices for
those purchases. There are no bel ow class sales for any plants

buyi ng Cooperative mlk in California.
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Orders Prices Should be M ninum Prices

To determ ne mnimum prices under the order, the
m ni mum r egul at ed manufacturing class prices, Cass IIl and IV,
under a California order should not be set above market
clearing levels in California. As we noted in earlier
testinony, this disparity between where products are produced
and where they are consuned, creates a spatial value for
comodity dairy products that is lower in the West and hi gher
inthe East. |If regulated mlk pricing formulas fail to
account for differences in spatial value of finished dairy
products (and to account for current costs of manufacturing
dairy products frommlk), the mlk will not be properly
val ued. In considering whether what it neans for regul ated
mlk prices to be market clearing, we have to | ook beyond the
bal ance of supply and demand of finished dairy products in the
national marketplace and focus clearly on what is happening in
the local (state or region) market for mlk. The markets for
finished dairy products clear nationally, but the market for
mlk clears locally. 1Inits final decision fromFederal O der
Reform USDA noted -- and there's a cite fromthe Federa
Regi ster (64 Fed. Reg. 16026, 16092 (April 2, 1999)):

"The price handlers can afford to pay for mlk is
determ ned by the price for which finished product,” should be
products, | believe, "can be sold. Therefore, a pricing system

that translates finished product prices to a price for raw

5557

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

mlk, results in a representative raw mlk price for both
producers and handl ers. "

In order for the preceding statement to be true, the
price used in the regulated price formula nmust be
representative of the price at which the handler sells his
finished product. Use of a national commobdity price average
likely results in an assunmed achi evabl e product price that wll
be | ower than what sone handlers actually receive, and higher
than what others can achi eve because of their location. Also
in the Final Decision, USDA stated, and here's another cite:
(64 Fed. Reg. 16026, 16094-16095 (April 2, 1999)):

And now anot her quot e:

"The inportance of using mninmmprices that are market
clearing for mlk used to make cheese and butter/nonfat dry
m |k, cannot be overstated. The prices for mlk used in these
products nust reflect supply and demand, and nust not exceed a
| evel that would require handlers to pay nore for mlk than
needed to clear the market and nmake a profit."

JUDGE CLI FTON: And you've finished that quote.
DR SCHEK: Ch, I"'msorry, end quote. Thank you.

In setting regulated mlk prices, the danger is not in

setting a mninumprice that is too low, but in setting it too

high. Regulated prices that are set too low, that is, bel ow

the market clearing level -- that should be narket clearing
| evel, not marketing clearing level -- can be conpensated in
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the marketpl ace through conpetitive premuns. Regulated prices
that are set too high, can lead to the ml|k produced by dairy
farnmers being | eft unpurchased or noved out of area to find a
processing home. Cass IlIl and IV prices in a California FMVO
nust be set at levels where the plants can clear the market and
operate profitably. The end-product pricing formulas used as
the basis for determining Cass IlIl and |V conmponent val ues
under the order, should reflect the commodity prices actually
received by California plants and manufacturing costs that are
reflective of current costs. The use of national weighted
average commodity price |evel s and manufacturing costs that
don't reflect current conditions in the proposed marketing area
are not appropriate for California.

JUDCGE CLIFTON: Let's stop there, Dr. Schiek, and nake
these fewtiny little corrections to the statenent. So just
now you are on page 5, and you are at the end of the first
paragraph, and we strike the little "a" just before California?

DR SCH EK: Correct.

JUDGE CLIFTON: And let's see, oh, | don't have

Frisius. W could cone back and do this | ater when

&

Frisius is back. | think that woul d be best.

DR SCH EK:  She's back.

JUDGE CLIFTON: Ms. Frisius, we're about to nake some tiny
changes to -- good. Thank you. This is very timely. W're in

Exhibit 122. W are not nearly through with it, but | just
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wanted to make the changes we have gotten to so far.

So on page 5, the first full paragraph, the last |ine
should end "not appropriate for California® so we're striking
the "a".

M5. FRISIUS: Ckay.

JUDGE CLIFTON: Al right? H gher on that sane page at the
end of the second line, in parentheses you see "bel ow the
mar keting" and that should be "below the market" so we're just
striking the "ING'. And then Dr. Schiek thought perhaps we had
a quote that wasn't quite right. Wre you able to tell
M. English, whether on page 4, whether the word "product”
shoul d be plural ?

MR. ENGLISH. | believe |I have been advised that the way he
has it in the text is correct.

JUDGE CLIFTON: Al right.

MR. ENGLISH. | have got multiple nodding of heads from
M. HIIl and Ms. Mulin has advised ne as to that. So | think
the way it was witten is correct, that it was in the singular.

JUDGE CLIFTON: Al right. Thank you. And, of course, the
way that is said, "finished product”, it, of course, could nean
“products”, but we'll leave it like it is because we want to
make sure the quote's correct.

Nos, so far, that's the only thing |I had noticed
Dr. Schiek. Do you agree, M. English, so far?

MR ENGLISH. | agree. And | was going to suggest that
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maybe he finish the next paragraph on page 5, and then we take
our norning break. I'mfinding that this roomis such, and |
think others may be finding it that we may need nore, maybe
shorter, but |onger, nore breaks, because | think people's
voi ces are drying out without water, and there's also the
nutrient managenent issue. So | would actually suggest that he
finish that paragraph and then we take a norning break and that
we may just think about, have a 15-m nute break now |l i ke we
traditionally have, but then down the road have a ten-mnute
break just to give people a chance to get up. Because this
roomis very difficult to naneuver the way -- we have been
| ucky to have roons where the rest roons are located literally
connected to it. And so | think that that would be hel pful.
But et me have himfinish that paragraph on page 5.

JUDGE CLIFTON: | agree with you. Al right. Dr. Schiek,
you may resumne.

DR SCH EK: Thank you.

Qur proposal calls for USDA to establish Wstern prices
for butter, cheddar cheese block, nonfat dry mlk, and dry whey
commodity prices, to be used in the dass IlIl and dass IV
pricing fornulas. Unfortunately, we have been inforned that
confidentiality concerns will not allow the Departnment to
report the dairy comodity prices paid by western plants. In
the order | anguage we submtted, we included default val ues

whi ch adjusted the reported National Dairy Product Sal es Report
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(NDPSR) prices released by AMS for each of the dairy

commodi ties based on the historical difference between the

US NDPSR price and reported California or Western-based prices,
for the same commodity. And | reference Table 13.

Manuf acturing cost allowances in the formulas were
updat ed based on the nost recent wei ghted average manufacturing
cost for each dairy commodity as reported in CDFA's
manuf acturing cost survey (Attachnent 1).

Q And just before we go off record, both Table 13 and
Attachnent 1 are referring to Exhibit 123, correct, Dr. Schiek?

A, Correct.

JUDGE CLIFTON: CGood. I'malso glad to have this break
whi | e peopl e have these exhibits in hand, because, as you
prom sed, this is very neaty information. Ckay.

All right. It is 10:42. | don't think we need to go
clear to 11:00. | guess we do. It's now 10:43. Please be
back and ready to go at 11:00.

MR. ENGLI SH: Thank you, your Honor.

(Wher eupon a break was taken.)

JUDGE CLIFTON: We're back on record at 11:02.
M. English?

MR, ENGLI SH: Thank you, your Honor. During the break
chatted briefly with nmy witnesses, and | have al so di scussed
briefly wwth M. Beshore. This is, we have had wonderf ul

accommodati ons and the chairs are confortable here, but it
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turns out we have been extrenely lucky to have water at al
times, and | may get ny throat dry, or the witness is going to
get throat dry, and we may need just like a five-mnute break
at sone point, because that's very tough to go through, and
then this naterial is dry, too. So before we go back to the
witten testinmony on Exhibit 122, on page 5, Dr. Schiek just
referenced Table 13 and Attachnent 1, which are Exhibits 123.
And that will take us through 14 pages of material. And it's
going to take a little while, but I want to go through it in
detail so that everyone knows what we're doing, how, and then
why.

BY MR ENGLI SH.

Q So, Dr. Schiek, first turning to Table 13, which
enconpasses the first six pages of Exhibit 123. Wy don't you
just briefly first summarize, we're going to go through every
colum, but briefly summarize what Table 13 is intended to show
and do.

A, Ckay. So Table 13 contains historical price data for a
number of different price series, sone of which are series that
have applied for use in devel oping pricing under the California
State Orders, sone of which have been used in devel opi ng cl ass
prices under the Federal M|k Marketing O ders.

Q And you' ve used NDPSR t hroughout, even though for sone
of the timeframe it would have been NASS?

A. That's true
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Q And we just didn't want to create two different
headi ngs, correct?

A. Correct.

Q So, first of all, was this produced under your
direction and control ?

A It was.

Q Ckay. So let's start with page 1, and | want you to
di scuss each of the columms, and since the nost convenient
month woul d be the top line, let's |ook at January 2002, and
have you tell us what is in each col um.

A Ckay. Well, the first colum is obviously is the date,
nonth and year that the prices, the date to which the prices
apply or relate.

Colum 2, the one that says CME butter, CDFA, that is
the sinple average of the CVE butter prices fromthe 26th of
the prior nonth to the 25th of the nmonth it applied. So in
this case, January 2002, that woul d be the sinple average of
the CME butter prices fromthe 26th of Decenber to the 25th of
January. Okay?

Q Ckay.

A, And the second price is the California butter CDFA
price. That is a FOB California plants price for butter that

was, is collected as part of the ongoi ng manufacturing cost

surveys, which we'll get into later when we tal k about
Attachment 1. In addition to collecting the cost, they collect
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sales price FOB the plant information, and so that's a
California price. Now, that data cones out well after, you
know, like if you are, if you have January data, it may not
come out until the end of 2003. So this is nore of a, we go
back and | ook at the sales in the plants of these products, and
we, or the State collects data on what that product sold for
FOB at the plant. Gkay?

JUDGE CLIFTON:  And, Dr. Schiek, if you could go back one
colum. Wiy does CDFA appear in that CME butter price?

DR SCH EK: Because rather than being for a cal endar
month, it's for the tine period that CDFA uses in establishing
their prices, which is the 26th, 26th of the prior nonth to the
25th of the current nonth.

JUDGE CLI FTON: Thank you. You explained that, but |
didn't catch the significance until just now. Thank you.

MR, ENGISH. Well, your Honor, | thank you, because again,
| think this material is extremely dense, and | think no anmpunt
of explanation will be enough, so | think that that is very
much appr eci at ed.

BY MR ENGLI SH

Q Al right. So now you have discussed the third col um,
or the second colum of data, which is California butter CDFA
So what is the next colum?

A, So the next colum is the NASS or NDPSR butter price

for the nonth. The one released by, now by AMS, fornerly by
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NASS, but the one that's used in establishing or calcul ating
prices under the FMMO s.

Q And what is the tine period for that?

A | believe it is the nost recent four or five weeks of
data, depending on the cal endar conposition, as of the fifth of
the month follow ng the nonth in which the pricing is
appl i cabl e.

Q Ckay. So what is the fourth colum of data, headed
CMVE, 40 pounds, CDFA?

A kay. So this is the sinple average of the CME
40- pound bl ocks fromthe 26th of the prior nonth to the 25th of
the current nonth. So again, it would be the 26th of Decenber
t hrough the 25th of January for this first rowin the colum.
And the next price, simlar to what we saw in butter, this is
data that CDFA was collecting fromcheese plants on FOB prices

at the plant in California for sales of 40-pound cheddar

bl ocks.
Q Ckay.
A Al right.

Q And what is the next colum?

A, The next colum woul d be the NASS or NDPSR cheddar
cheese bl ock only price. And that would be a wei ghted average
for the nonth using the same tinme period that's typically used
for all the other commodities.

Q Again, the last four weeks announced on --
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A.  Yeah, on or before the 5th, yeah.

Q W then turn to the next columm, which is CVE 40 pounds
average from CVE?

A, Ckay. So this is when we get into tal king about how
we're calculating the basis between the California FOB price
and the NDPSR cheddar price, we're going to use this nunber,
which is, which is actually a cal endar nmonth CME sinple average
of the prices for cheddar bl ock

Q Al right.

A, And then the next colum is California plants, nonfat
dry milk. This is kind of what we call the California weighted
average price for nonfat dry mlk. You wll sonetinmes hear the
acronym CWAP, California Wighted Average Price, and that is
the price for the month of sales at California plants of nonfat
dry mlKk.

Q And the next columm which is NDPSR, | assune or NASS
nonfat dry mlk?

A, That's correct. It is the same as the other NASS,

NDPSR conmodity cl asses, the sane geographic tineframe, or sane
timefrane in terms of the nost recent four or sometinmes five
weeks of data available as of the fifth of the follow ng nonth.

Q And the next colum?

A Ckay. So this is the price for western dry whey. It's
the average of the Mstly prices. Again, a sinple average of

the Mostly prices reported in Dairy Market News during the

5567

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

period of the 26th of the prior nonth, to the 25th of the
current nonth.
Now, these are weekly prices so you will end up with
four, occasionally five weeks of data. Wiatever, well,
what ever is in the, however many prices are in that cal endar
timefrane of the 26th to the 25th
Q Gkay. And did you use the 26th, 25th because that's

what you used, what California' s used for the other products?

A.  Correct.
Q Ckay.
A. And then --

Q The final colum is NDPSR or NASS whey.

A. That's correct. And again, much like the other three
comodities, this is the price used in calculating the
Cass Il price, mainly a Gass IIl other solids price under
the orders can also be used in calculating the class, well,
actually, these are nonthly prices, so this wouldn't be used in
Cass I, this would be just Cass II1

Q So you did that for a nunber of nonths starting from
January 2002 through, it |ooks like you have fairly conplete
data, we'll get to a foot note in a second, through July 2014,
I's that correct?

A Well, actually --

Q I'msorry.

A. -- there is one set of data that di sappears after
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August 2011.

Q I'msorry. Thank you. So |ooking at Table 4 we don't
actual ly have the sane headings for production issues, but if
you took the headings fromall the other pages, for instance,
you have got the date data for page 4, you have got CME butter,
CDFA, at least in Septenmber 2011; California butter CDFA for
Sept enber 2011; NDPSR butter for Septenber 2011; but then you
don't have the follow ng two colums which are, CVE 40- pound
CDFA and California cheddar 40-pounds, correct?

A, That's correct.

Q 40 pounds?

A.  So what happened in that tinme period is that was the
| ast date, August 2011 was the |last date for which CDFA
reported the FOB cheddar block price. They stopped reporting
that data for confidentiality reasons. And the reason we're
not including the CVME 26th to the 25th, which would have been
Colum 5, is because we were using that data to construct a
basis between that California FOB and the CME pri ce.

Q So there was no point to --

A. Right, once one of the series is gone, there's no point
continuing it going forward.

Q And so before | talk about the shaded section in the
foot note on page 4 of Table 13 of Exhibit 123, you get to
August of 2014, and you have now are not reporting the first,

second, third, and fourth colum, which is CVE Butter, CDFA;
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California butter, CDFA; and the NDPSR butter. |Is that because
of what you said about five or ten mnutes ago, that you have
to wait for CDFA to issue that data for California butter CDFA
and they haven't issued it yet?

A, Correct, they haven't issued it yet, to my know edge.

Q Ckay. But to your know edge, they will continue
issuing it?

A.  For butter, yes.

Q And so as noving forward to a decision tinme, USDA could
take official notice of that information if they wanted to, and
we can start building nore of that information, correct?

A, Correct. And I think that would be appropriate.

Q Ckay. So --

JUDGE CLIFTON: | don't understand. We're talking about
nmore than a year ago and they haven't reported it yet?

DR SCH EK: Yes. So --

MR. ENGLISH. Let's be very clear about what we're talking
about what's not reported. So there's the CVE butter CDFA
colum; there's the California butter CDFA; and there's the
NDPSR butter. \ich of those, we know the NDPSR butter has
been reported since then, but which of those other two col ums
have not yet been rel eased?

DR. SCH EK: The only one that hasn't been released is the
California butter, CDFA columm, which is that FOB price that

only gets collected when the auditing staff that goes out and
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does the manufacturing cost surveys, goes out and collects

retroactively for the prior year or so. So that data, that's

the actual California location price data, and that
available is fromJuly 2014.
BY MR ENG.I SH

Q But in the normal course of events you woul d

nost recent

expect

that audited data, we'll tal k about how this is put together in

a nonent, but that audited data woul d becone avail abl e and

publ i shed by CDFA, correct?
A, Correct.
MR. ENGLI SH: Does that help, your Honor?

JUDGE CLIFTON: It does. | understand if you have to go to

the farms to make that report, it would take | onger.

DR. SCH EK: Yeah. And in this case, they wll
the, actually the butter manufacturing plant --

JUDGE CLI FTON: The pl ant.

DR SCH EK: And auditing their sal es data.

be going to

JUDGE CLIFTON: Okay. So this doesn't go to the farms,

this is an audit that goes to the plants.

DR SCH EK: Correct.

JUDGE CLI FTON: (kay. That makes sense. Thanks.

BY MR ENG.I SH:

Q So for the same reason that in Septenber 2011 you j ust

stopped putting in the, I mean, we knew the CME 40 pounds,

correct?
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A, Correct.

Q Wiat we didn't get was the California cheddar 40
pounds, because that's what CDFA stopped reporting, correct?

A. Correct.

Q So that's why you just stopped reporting, including
either colum in Septenmber 2011, because you are not going to
use it as a basis, because you don't have all the nunbers,
correct?

A, Correct.

Q Now, that's the same thing you have done, but for
different reason, starting in August of 2014 as to the butter
cal cul ations, correct?

A, That's correct.

Q And the difference is, then the nornal course of events
down the road, the mssing information woul d becone avail abl e
and the Department if it so chose, and we ask at the end of the
hearing to take official notice, could do so to fill in nore
recent information, correct?

A, Correct.

Q ay. So now we have got sort of in the mddle of the
page, Septenber 2013 and COctober 2013, you have a shaded area
wth foot notes for, | think, is that the CME 40 pounds
average, or I'msorry, is that the NDPSR cheddar bl ock only?

A.  That's the NDPSR cheddar bl ock only price.

Q So what happened there?
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A Wll, there was a government shutdown, and as far as we
could tell, that block only NDPSR price data was not reported
during that timeframe. So we have a series, then, that would
end in, | believe it is Septenber, but we're mssing the data
for Cctober and Novenmber. And so we constructed two nunbers
there, based on changes, percent changes in price |evels during
that timeframe from Septenber at the CVE, and naking an
assunption that that price change would be close to the price
change that woul d be experienced in the, or that we woul d see
in the NDPSR data if it were available.

Q | mean, what we |ooked like we were doing, we were in
up market, and by the time, | think we now use the phrase,
government funding was restored, | think by that tinme we ended
up with reports, and so we knew what the price was in Novenber,
and then so you reconstructed backwards, and it works to be
going up in that timeframe, and it is simlar to the changes in
the CMVE; is that correct?

A, Correct.

Q Al right.

A. And there's a foot note there that explains kind of how
we did that, it's very small witing. So a magnifying gl ass
m ght be needed.

Q So turning to page 5 of Table 13, so that takes us just
for some of the products then, through Septenber 2015, correct?

A. Correct.
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Q Al right. Wat does table -- what does Table 13,
Page 6 do? | see four different charts.

A, So, 15. (Ckay. 6, so page 6 is the calculation of the
price, average price spread between the series that we were
| ooki ng at under that for a given five-year average. So it is
a five-year average of the nonthly differences in prices
bet ween one series and another. And so we're |ooking at the,
the one | think I would focus on is the California NDPSR butter
price spread for that first box or table, and that woul d be the
data fromfor the year of August through July, or the year
ending July for 2009 through 2014. And you see that nunber is
a mnus -$0.0218 dollars per pound.

Q And then you have it simlar for cheddar bl ocks we'l
discuss in a moment why it is blocks only, and you have got the
whey, and then finally you have nonfat dry mlk, and those
calculations are all done simlarly, correct?

A, Wll, the whey and the nonfat dry m |k are done very
simlarly, slightly nore recent tineframe for whey and nonf at
dry mlk because there was nore data avail abl e.

For cheddar, because the basis using the FOB cheddar
bl ock price is getting kind of old because it's back in 2011 is
t he nost recent data we have, because the Departnent stopped
reporting it. W |looked at the difference between the
California wei ghted average, the California FOB price for

cheddar bl ocks, and conpared it to the CVE 40 pound bl ock from
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CVE, CME 40 pound bl ock price from CDFA, that is the 26th to
the 25th. So if you look in that box that has the cheddar
prices for 2006 to 2011, we conpared colum 4 with colum 3 and
found there to be a 1.68 cent difference. That's between the
FOB cheddar price at California plants and the CVE price for 40
pound bl ocks.

Now, because that's ol der data, we wanted to find a way
to update to make nore current in order to get a basis between
the NDPSR price and the California FOB price, that doesn't,
isn't reported anynore. So we conpared the NDPSR cheddar bl ock
price wwth a nonthly average CME price, which is colums 5 and
6 in the 2009 to 2014 timeframe, and have a difference of .56
cents per pound. And so those two were added together to
create a basis for the difference between the NDPSR cheddar
bl ock only price and the California FOB value, or California
pl ant value price for cheddar cheese. And so the sum of those
two is 2.24 cents per pound.

Q Ckay.

JUDCGE CLIFTON: So it ought to be obvious to me, but it is
not. Wich one is |ower?

DR SCH EK: So that would say that the California FOB
price is |lower than the NDPSR price. So any of those ones in
parentheses indicate that they are | ower than the California
price is | ower than the NDPSR price.

BY MR ENGLI SH.
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Q Al right. So that essentially takes us through Table
13.

So let's turn to Attachment 1. And Attachment 1 takes
us frompages 7 through, | think page 14. So let's -- what is
Attachnment 1?

A, Ckay. Attachnent 1 is the, what we call the CDFA
manufacturing cost exhibit that is rel eased by CDFA after they
have conpl eted their audited survey of manufacturing costs in
California plants. And it includes manufacturing cost data.
Today it includes manufacturing cost data on three products,
butter, nonfat dry mlk, and cheddar cheese.

Going back to either earlier part of the 2000's there
was a period of three years where they included data on dry
whey, powder manufacturing costs in California, but those
st opped being reported because the nunber of plants nmaking dry
whey in the state dropped below three, so you, if you | ook at
page 8 on Attachnent 1, you will see a summary of the weighted
average manufacturing cost through tine for each of the surveys
fromthe 2004 cal endar year through the 2013 cal endar year
And you al so see a rel ease date for when the data was actual ly
rel eased by the Departnent in this exhibit form and that is,
you know, it's usually close to anywhere from9 nonths to 11
nonths after the after the year ends that they are able to get
the survey audited cost data out. And the first page of

Attachment 1, which is page 7, contains a little description
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about the exhibit.

Q And it is signed by a supervising auditor, correct?

A. Correct. Venetta Reed is the supervising auditor who
| eads the group who go out and do these cost surveys and audit
t hese costs.

Q So let's ook at page 8, a little detail, rel ease date
of 11/12/2014, | guess as an aside, do you have any idea from
t he Department when they expect to rel ease the nost recent
dat a?

A. | have not discussed it with them but | note that the
| ast three years they have released it in Novenber, so | would
be expecting it sonmetine wthin the nonth, unless they are
having difficulty. A lot of times it depends on the issues and
time of the people that they work with in the plants in terms
of finishing the audit. They do an audit exit with every sort
of plant manager, or whoever the person responsible for hel ping
wth the audit, they have to get all those done before they,
and have confidence in the nunbers before they release it.

Q Soin the first, sort of above the table there's a
di scussion of what costs are included. And at the very end
this has a return on investments at 5.102 percent for 2013.

Do you know where the return for investnents comes
fron?

A, Yeah. That's an allowance that is sone kind of return

on investnent is kind of part of a concept of normal economc
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cost that people won't engage in an activity unless there's
sone sort of return on investnment. And | believe further in
the exhibit they tal k about what, how that is determ ned. But
| believe it is the book value of the assets, tinmes a bond
rating, and | guess, oh, yes, Mody's BAA Corporate Bond I ndex,
that's how they cal cul ate that return on investment nunber.

Q Sois it fair to say nowthat page 8 is going to be a
summary of the pages that follow, 9 through 14?

A It is.

Q Ckay. So why don't you just go through, for instance,
the very first line, which is the study period of '04, released
in Novenber of '05 and tell us what, what we're seeing there?

A, Ckay. So it also, that's the study period, and the
rel ease date was Novenber of 2005. So again, 11 nonths after
the study period. And the weighted average cost, nanufacturing
cost per pound of butter as determ ned by CDFA fromthe plants
in the survey was 13.68 cents per pound. A nunber of plants in
the survey was 8, the next two colums | guess are for nonfat
dry mlk, the weighted average manufacturing cost in that year,
2004, was 15.43 cents per pound, and there were ten plants in
the survey. For cheddar cheese in 2004, the weighted average
manufacturing cost was 17.69 cents per pound, and there were 7
plants in the survey. And that year they did do a dry whey
powder survey, and the cost, weighted average cost per pound

was 26.73 cents, and there were three plants in the survey.
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Q And | think we have heard in the past in this hearing
that at some point, well, | guess, we know there's only one
now, correct? Dry whey powder?

A. Correct.

Q So that, there mght have been two in, for the January
t hrough Decenber 2007 study period, but beginning with the
report issued Septenber 2008, we no | onger have the information
from CDFA for dry whey powder, correct?

A, That's correct.

Q So if we could turn the page to page 9, can you tell us
what -- so this is, we have already said that page 8 was the
sumary, so now we're | ooking at butter manufacturing costs,
correct?

A Ckay.

Q So what does this table show? This page show?

A. So this is a breakdown of, rather than just a single
overal |l weighted average manufacturing cost, this breaks down
the butter manufacturing costs by |abor, non-I|abor costs,
packagi ng, m scell aneous ingredients, general and
admi ni strative costs, and return on investnents. And they also
break down, because there's enough plants to do this wth, they
break it down into two groups, what they call a | ow cost group
and a high cost group. And they also report a range of cost
frommninumto maxi mum And the thing to know about that

range is, those, the plants that are in the mnimumfor any
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given category, and the plants that are in the maxi mumfor any
given category, can be different plants. So it is not |ike,
you know, the nunbers in the mninmumare for, all for the

| owest cost. Single plant that's the | owest overall total cost
is for the plant that's the lowest in that that category, and
the maxi num |ikew se.

Q And so using this table, the average total cost for
current weighted average, that's what gets translated to page
8, the 0.1724, correct?

A, Correct. But it gives information on, it gives a
little information on the disbursement of cost, how wi dely
differing costs are in certain categories. And | guess is
hel pful information froma benchmarking standpoint for the
pl ants that participate in the survey, and also just to
under st and when | ooking at a total cost nunber, how, you know,
how t hat was made up and how it varies.

Q So then page 10, as | see it, is sort of the back up
for page 9, sort of work up to page 9?

A. Correct.

Q Page 10?7 And it shows a conparison from 2012 to 2013
as well, correct?

A. Correct. And it breaks down the expenses in even nore
detail, the, you still have the najor categories |ike
processing | abor, processing non-labor, but includes things

l'ike, | guess it breaks out selected expenses. So you can | ook
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at things |like energy, you can |look at what's happening with
sewer and water charges, property taxes, insurance, and the
like, so there's a, there's a, again, a nore fine breakdown
detail of the weighted average cost by type of expense.

Q Soif you turn to page 11, this is now for nonfat dry
m | k manufacturing costs. This is done in the same manor, but
usi ng obviously, the different nunbers as what we just talked
about for mlk manufacturing cost, correct?

A, Correct.

Q And the nunber of plants, well, actually, the plants
may very well be different, correct?

A, They may. You know, a lot of times we think of butter
powder as being a joint product, and there will be a butter and
powder plant kind of |ocated together on one |ocation, and
there certainly are operations like that. But certainly it is
possi ble to separate creamand nove it to another facility for
butter churning, and then do the drying on a different
facility. | don't know. Personally, | think nost of these
| ocations have butter and powder processing kind of in the same
site or general area.

Q But if you | ook back at page 8, the number of plants
that are surveyed for nonfat dry mlk is consistently higher,
it's either one or two higher than butter.

A, Correct.

Q So by definition, there may be overlap, all the butter
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plants may be in the NFDM we just don't know. But we know for
sure there are additional facilities for an NFDM that were
surveyed, that were clearly not surveyed as part of butter
correct?

A, Correct. O it could be a situation where there is two
drying plants on the sane |ocation with one central butter
facility.

Q Gkay. And simlarly then, page 10 is the break out
material for, I'"msorry, page 12 is the break out material for
nonfat dry mlk simlar to page 10 for butter, correct?

A, Correct.

Q And finally, before we turn to the statenent, we have
page 13, which is for cheese manufacturing costs. And | note
that unlike for butter and powder, we don't have a | ow cost
group, nedian group, and a high cost group. And | take it
that's probably because we're down to four plants; is that
correct?

A Yeah, there are four plants in the survey. And because
of that, there's no way to break theminto two w thout
breachi ng confidentiality, because if you had two plants in
each group and |I knew ny cost, | could figure out the other
plant in my group froman average, so they have to group all of
t hem t oget her .

Q Qherwise, to your know edge, this is done, what's

material on page 13 is done simlarly to what was done on 9 and
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11, for butter and nonfat dry mlk?

A. Correct.

Q Gkay. And finally, page 14 is the break out of the
cheese cost simlar to pages 12 and 10 for nonfat dry mlk and
butter?

A. Correct.

Q (Ckay. Before we return to your statement, which is
Exhibit 122, is there anything el se you want to say right now

about Attachnent 1?

A No.
Q Ckay.
JUDGE CLIFTON: | just have a quick question. The court

reporter wll find the spelling on page 7 of Venetta Reed, but
woul d you just read it into the record?

DR. SCH EK: Yes. Her nane is Venetta Reed, that's
V-E-NE-T-T-A, R E-E-D.

JUDGE CLI FTON:  And ny other question, Dr. Schiek, is
whet her you know what the four cheese manufacturing plants that
are included in this docunentation are?

DR. SCH EK: | have a pretty good idea but no one has ever
told me what they are. | think they, you know, there is no
announcenent over who the participating plants are in the
survey.

JUDGE CLI FTON: That's good enough

DR SCH EK:  Ckay.
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BY MR ENGLI SH

Q Al right. If your throat's not too dry and you want
to continue, do you want to continue on page 6 of your
statenent, Exhibit 12272

A kay. On so page 6.
Cass Il and Class |V Butterfat Price Formul a

The butterfat price is calculated by taking the
Nati onal Dairy Product Sales Report (NDPSR) price for Gade AA
butter, less a western value adjuster of -- and | should say
here, for all of these there will be a crossed out nunber and
then a new nunber in bold, the crossed out nunber is the nunber
that was in the, published in the Federal Register from our
proposal. As we got sone nore recent data and corrected sone
earlier errors in the spreadsheet, we have a new nunber that
that is represented by what's in bold, and that is what we're
proposing. So if | could start that sentence again.

The butterfat price is calculated by taking the
Nat i onal Dairy Product Sales Report NDPSR price for Gade AA
butter, less a western value adjuster of, and you strike out $0
.0208 and include in bold, $0.0218 per pound, |ess
manufacturing cost allowance of 17.24 cents per pound, the
result multiplied by a yield factor of 1.211. The western
val ue adjuster was created, was calculated as the five-year
sinple average of the nonthly differences (the nost recent data

available is for the period ending July 2014) between the NDPSR
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G ade AA butter price and the California FOB price for butter
as reported by the California Departnent of Food and
Agriculture Dairy Marketing Branch collected as part of their
annual manufacturing cost sumaries. The data can be found on
the fol |l owi ng website:

http://ww. cdf a. ca. gov/ dai ry/ upl oader/ posti ngs/
manuf act uri ngcost/

Q W're going to have a couple here on this page, and on
foll owi ng pages of web sites, and when we get that, we're going
to ask those be typed into the record as if read, w thout going
t hrough the pai nful aspect of trying toread it in and figuring
out whether it is a forward slash or reverse slash, if that's
accept abl e, your Honor?

JUDGE CLIFTON: It is, but I would like Dr. Schiek, not
necessarily to read the whole website, but at |east indicate
what first couple of categories are after the ww.

DR SCH EK: Ckay. |It's
cdf a. ca. gov/ dai ry/ upl oader/ posti ngs/ manuf act uri ngcost/

JUDCGE CLI FTON: kay. And sone of us call those forward
sl ashes, but either way, you have given people an idea of where
to | ook, which | appreciate very much. Al right. You may
resune.

DR. SCH EK: Ckay. The nanufacturing cost allowance is the
nmost recent California weighted average manufacturing cost for

butter rel eased i n Novenber 2014, which can be found in
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Attachnent 1, and is also reported at the fol |l owi ng web page:
And again, this would be
ht t ps// ww. cdf a. ca. gov/ dai ry/ upl oader/ docs/ Exhi bi t . pdf

Attachment 2 contains a nmat hematical representation of
the butterfat component price fornmula, as well as the price
formulas for all of the other conponents used in dass | and
class -- excuse ne, in Cass Ill and Cass IV.

JUDGE CLIFTON: Just so it's perfectly clear, please read
that sentence again. That's inportant.
DR SCH EK: (kay.

Attachnent 2 contains a mathenatical representation of
the butterfat conmponent price formula, as well as the price
fornulas for all of the other conponents used in ass IlIl and
Gdass IV
BY MR ENGLI SH

Q So why don't you briefly turn to Attachnent 2, | think
you are going to go through these in sonme detail, but let's
just look at Attachnent 2, which is page 15 of the Exhibit 123,
and just, we're not going to read this into the record, just
briefly describe what this shows.

A, Ckay. So thisis the Class IlIl and Cass IV price
fornmulas. And if you look at the Class Il section on
Attachment 2, and you | ook at the bottom of that section, you
Wil see there's a butterfat price equal to the butter price,

less 2.18 cents, less 0, | should say, less 17.24 cents, tines
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1.211. And that is the mathenatical representation of the
butterfat price formula.

Q And to be clear, and you have got various bolds and you
say that anything that's bold is where we have changed t hat
whi ch appears in the Federal Register, which is Exhibit 1, and
refers to Proposal 2, Section 1051.50, correct?

A. Correct.

Q Gkay. You are going to, this is not, yet, you wll get
there a little later in your testinony, the discussion of the
al ternative proposal ?

A, Correct.

Q Wiich is now open for consideration, correct?

A. Correct.

Q kay. Al right. Wy don't you return now to your
testi nony?

A. Cass IV Nonfat Solids Formul a.

The nonfat solids price is calculated by taking the

NDPSR price for Gade A and Extra Grade nonfat dry mlk less a
west ern val ue adjuster of, and then strike out $0.0257 and then
insert bold $0.0244 per pound, |ess the manufacturing allowance
of 19.97 cents per pound, with a result nmultiplied by a yield
factor of 0.99. The western val ue adjuster was cal cul ated as
the five-year sinple average of nonthly differences for the
period ending -- and this should say Septenber 2015.

JUDGE CLIFTON: Al right. So where it says July, we want
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to strike that. M. Frisius, are you on page 7? In the first
full paragraph, about five |lines down, would you strike "July"
and insert "Septenmber"? Good. You may proceed.

| would Iike you to go back, not only because this is
difficult for me to figure out, but when you first read the
first sentence of this section, you referred to "nmanufacturing
al | onance” and what's actually witten "manufacturing cost
al l owance”. | think everybody knew you were tal king about
costs. Does, is there a particular proper way that phrase is
expressed in these topics?

DR SCH EK: Probably the nost correct way would be to say
manuf acturing cost allowance. The other terns people will use
in conversation are nmanufacturing allowance or nmake all owance.
You will also hear the term make all owance used. So those
three, in the context of end-product pricing of dairy
conponents are used pretty interchangeably.

JUDGE CLIFTON: That is extrenely hel pful. Thank you. Al
right. Wuld you go back again, go to the top of page 7, and
again just read the heading and everything, please.

DR SCH EK: (kay.

G ass IV Nonfat Solids Formula

The nonfat solids price is calculated by taking the
NDPSR price for Gade A and Extra Grade nonfat dry mlk, less a
west ern val ue adjuster of, again, strike $0.0257 and insert

$0. 0244 per pound, |ess a manufacturing cost allowance of 19.97
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cents per pound, with the result nultiplied by a yield factor
of 0.99. The western value adjuster was calculated as the
five-year sinple average of nonthly differences for the period
endi ng Septenber 2015, between the nonthly NDPSR G ade A and
Extra Grade nonfat dry milk price and the nonthly California
wei ghted average price for Gade A and Extra G ade nonfat dry
mlk as reported by CDFA

The CDFA data for nonfat dry mlk or NFDM prices, can
be found on the follow ng website:
htt ps: // wwm. cdf a. ca. gov/ dai ry/ xI s/ Mont hl yCommodi t yPri ces. x| sx

JUDGE CLI FTON: Thank you. And again, as M. English has
requested, | ask that the court reporter go to page 7 to put it
in exactly as you have it, but | appreciate your reading the
categories into the record.

DR. SCH EK: Ckay. The nanufacturing cost allowance is the
nost recent California weighted average manufacturing cost for
nonfat dry mlk rel eased in Novenber 2014, which can al so be
found in Attachment 1.

Cass Il Protein Price Formula

The protein price is calculated by replacing the NDPSR
cheddar bl ock/barrel nonthly price averaged used in existing
FMMO Class Il price calculations with the NDPSR wei ght ed
average cheddar cheese block price for the nmonth, less an
adjuster for, strike out $0.0340, insert $0.0224, and repl acing

t he manufacturing cost allowance currently used in FVMMO
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Cass Il price calculations with $0.2291. The western val ue
adj uster was calculated in two steps. First, the five-year
sinpl e average of the nonthly differences between the sinple
average of the daily CVE 40 pound bl ock cheddar cheese price
occurring fromthe 26th of the prior nonth to the 25th of the
month when the protein price will be effective, and the
California FOB price for cheddar bl ocks as reported by the
California Department of Food and Agriculture, CDFA, for the
nonth was cal cul ated. The five-year period of conparison was
the one ending in August 2011. The California cheddar cheese
FOB prices were collected by COFA's Dairy Marketing Branch as
part of their annual manufacturing cost summaries.
Unfortunately, the nost recent California cheddar cheese price
data available is for that period referenced, |I guess. CDFA
stopped reporting the cheddar data for confidentiality reasons.
Next, the five-year sinple average of the nonthly

di fferences between the NDPSR wei ghted average nmont hly cheddar
cheese bl ock price and the sinple average of the daily CVE 40
pound bl ock cheddar cheese price -- and that should say for the
cal endar month, strike occurring fromthe 26th to the word "of"
after the nunber 25th.

JUDGE CLI FTON: Ckay. Ms. Frisius, if you wll go with us
on page 8 to the mddle of the page, third line down of the
first full paragraph, and beginning with the word "fronf, |'m

going to have Dr. Schiek read to us what we strike. All the
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words that we should strike.

DR SCH EK: Ckay. You should strike "occurring fromthe
26th of the prior nmonth to the 25th of", and then insert in
that place the word "for" and then after the next word, which
is "above" add the word "cal endar”

JUDCGE CLI FTON: Cood. So take that sentence fromthe top
if you wll, please.

DR SCH EK: Ckay. Next, the five-year sinple average of
the monthly differences between the NDPSR wei ghted average
nont hl y cheddar cheese bl ock price and the sinple average of
the daily CVE 40 pound bl ock cheddar cheese price for the
cal endar nonth when the protein price will be effective.

MR ENGISH As long as we're here, | think on the
previ ous paragraph you inserted the word "referenced" | believe
after that, in the, after period.

JUDGE CLIFTON: Yeah, | don't think it's needed, but what
do you think, M. English?

MR ENG&ISH | don't know, | wanted to -- no, he says
fine. Never mnd.

DR. SCH EK: That's fine.

MR. ENGLI SH: | apol ogi ze.

JUDGE CLIFTON: No, you are right. He thought just at
first glance it needed to be in there, but |I think it's
understood that you are tal king about that period. Ckay.

BY MR ENG.I SH:
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Q Wy don't you continue the paragraph then, that you
were just in on page 8?

A. This data conparison is for the five-year period ending
i n August 2014. Consistent on a nonthly basis with the period
when FOB prices were avail able and ending, and with an ending
date simlar to the butter price conparison used to calculate
the butter price adjuster used in the butterfat price fornula.
The differences calculated in each step were added together for
t he purposes of calculating the cheese price adjuster
(Tabl e 13).

So again, if you return back to the exhibit, page 6 of
123, Exhibit 123, you can see how we essentially conputed those
two differences. | think we described this earlier when we
went through this page, the first difference between a negative
1.68 and the second difference being a negative .56, both of
t hose woul d be cents per pound the way | read them So that
the cunul ative difference or basis is 2.24 cents per pound.
While the use of the two price series conparisons to

cal cul ate the cheese price adjuster is sonewhat conplex --
there should be a comma there, and then -- we chose this method
in order to have an adjuster that was nore representative of
current conditions in the nmarket.

JUDCGE CLIFTON: Ms. Frisius, do you see where he wants us
to make that change?

MS. FRISIUS: Uh-huh
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JUDCGE CLI FTON: CGood. So we're on page 8 and we have added
a conma and made the capital "W a small "w'. Al right.

DR. SCHEK: Cdass IlIl OQher Solids Price Formula

If we are going to use dry whey to represent the other

solids value as under the existing FMMO s, then at a m ni mum
the prices and manufacturing costs used shoul d be appropriate
for California. This could be acconplished by subtracting an
adjuster to the nonthly NDPSR dry whey price for the nonth of
and then strike $0.0084 and insert $0.0063 per pound. This
western val ue adjuster for whey was cal cul ated as the five-year
sinpl e average of the nmonthly differences for the period ending
July, again, should be Septenber 2015.

JUDGE CLIFTON: Al right. And Ms. Frisius, are you there?
Fourth |ine down on page 9?

M5. FRISIUS: Yes.

JUDGE CLIFTON: W're striking July and inserting
Septenber. Thank you.

DR SCHEK: | think I'"Il start that sentence again, if
that's all right, your Honor.

JUDGE CLI FTON: Pl ease.

DR SCH EK: The western val ue adjuster for whey was
cal cul ated as the five-year sinple average of the nonthly
differences for the period ending Septenber 2015, between the
monthly NDPSR dry whey price and the sinple average of the

weekly western dry whey Mstly prices between the 26th of the
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prior month and the 25th of the nmonth to which the NDPSR whey
price average woul d apply.

Unfortunately, CDFA no longer reports a manufacturing
cost for dry whey due to confidentiality. However, we believe
an appropriate manufacturing cost allowance can be constructed
by adding the difference between the FMMO Class IIl fornula dry
whey manufacturing all owance of 19.91 cents per pound and the
G ass IV nonfat solids fornula nake al | owance of 16.78 cents
per pound, an anount equal to 3.13 cents per pound, to the nost
recent wei ghted average nanufacturing cost for nonfat dry mlk
from CDFA (Attachment 1). The resulting dry whey manufacturing
cost all owance woul d be 23.1 cents per pound.

However, nerely updating the western dry whey val ue and
manufacturing cost for dry whey, still does not reflect the
bul k of the products nade, nor does it reflect the val ue of
whey to the plants that are unable to capture that val ue,
because they don't make finished whey products due to high
capital costs and their inability to recover these costs given
the scale of their operations.

BY MR ENGLI SH

Q Wiy don't you stop there for a nonent. |In the previous
par agraph you inserted the words per pound tw ce, once after
19.91 cents and once after 16.78. Do you want that to be in
your testinony?

A. | believe so, yes.
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Q Ckay. Do you see where that is, your Honor?

JUDGE CLIFTON: | did. So, Ms. Frisius, we're still on
page 9, and the first nunber in the first full paragraph w |
have per pound inserted. Have you already done it?

M5. FRISIUS: Yes.

JUDGE CLI FTON: And the second nunber in that paragraph
wi |l also have per pound inserted. Thank you. She's just
right ahead of things. | |ike her.

MR. ENGLI SH:  Your Honor, and before we nove to the next
section, it's been an hour and | have had two coughing fits
wi thout water, and Dr. Schiek | think, would you like a little
break for --

DR SCH EK: VWater would be nice.

JUDGE CLIFTON:  You know, |'mgoing to ask that we ask if
the people on stage testifying froma table can have water.
They may still have to scrounge to get sone, but if they had it
and could have it on the table, it would certainly help. For
counsel, I'mnot asking for anything special, because | think
it's just unlikely that you are going to spill at this table,
so that's nmy request. Al right. Let's take a break. Do you
want ten m nutes?

MR, ENGLISH. Let's do ten, that will give sonebody a
chance to ask that question.

JUDCGE CLIFTON: It's 12:03. Let's be back and ready to go
at 12:15.
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MR. ENGLI SH: Thank you, your Honor.
(Wher eupon, a break was taken.)
JUDGE CLIFTON: W're back on record at 12:15.
M. English?
MR, ENG.I SH Thank you. Chip English. Thank you, your
Honor
BY MR ENGLI SH.
Q So, Dr. Schiek, if you would return to your testinony
which is Exhibit 122, and read fromthe bottom of page 9.
A. | have a new headi ng.
Alternative Fornula for Gther Solids Price Cal cul ation
The current Cass Il conmponent price fornul as
establish a value for mlk based on the price costs yields
associ ated with the plant maki ng cheddar cheese and on the
pl ant converting the whey stream byproduct into dry whey. The
problemw th this fornmula construction is that for a plant that
does not manufacture dry whey, it's revenues did not natch up
with a mlk cost that is in part driven by novenents in dry
whey prices. Sone plants make other finished whey products
that, at tines, allowthemto capture enough revenue to
conpensate for the fact that they do not manufacture dry whey.
However, as the testinony of M. Barry Mirphy indicated, there
are many cheese plants in California that cannot capture
revenues to offset their increased mlk cost. For cheese

makers that do not have finished whey operations, nargins can
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become conpressed and their financial viability threatened by
the manner in which the regulated mninmumprice is calcul ated
under the current Class |1l fornula.

| nvestment costs to make finished whey products, that
is dry whey, WPC, or WPI, are very high, and the majority of
pl ants do not have enough volune no justify the investnent.
There are plants that cannot make finished product and which
instead are selling liquid whey to others who nmake the finished
product. The value of this sale would be nore appropriate for
a pricing fornula because it is closer to a value that all
pl ants can achieve. The value of the whey contribution shoul d
be capped because there will be many cheese plants that cannot
find any viable market outlet for their whey and they wl|
capture no value fromtheir whey stream
The Value of the Wiey in the Price of MIk

End- product pricing for mlk attenpts to represent a
mar ket value for mlk by capturing the value of the basic
commodi ties that can be produced frommlk, |ess their nake
cost, plus a reasonable return (RO) to processors. For
cheddar cheese, those factors are reasonably well-known. The
bypr oduct from cheese production is whey, and the value of whey
to a cheese maker is nmuch nore difficult to establish. The
basel i ne product chosen to represent the value of whey in the
FMVO ot her solids price formula has been dry whey. It is

t hought by sone to be the | owest comon denom nat or anong the
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wi de array of products that can be derived fromwhey solids.
The cost for drying a liquid product from whey containing
approxi mately 6 percent solids have been debated and surveyed
and have been used in FMMO regul ated pricing. The experience
fromrecent years, however, has shown that dry whey prices are
volatile and not necessarily indicative of whey's value to
cheese makers or of industry trends.

In order to capture value for whey, it nust be dried in
some form by soneone. That gives it the ability to be stored
and shipped at a reasonable cost. The place to start in
establ i shing whey's value to a cheese nmaker then, is with a
finished product in dry formand work backwards fromthere.

The question is, which product is the nost representative

i ndi cator of the value of whey to a typical cheese maker. USDA
reports infornation on dry whey, whey protein concentrates
(WPC), and whey protein isolates (WPl), inits Dairy Products
annual summary. The whey protein concentrates are in two
categories, 25 to 49.9 percent protein and 50 to 89.9 percent
protein. Wey protein isolates contain no | ess than 90 percent
protein. In the US, just 5 percent of cheese plants produce
dry whey.

Cheese whey is approximately 6 percent solids. About
12 percent of the solids are protein and 88 percent are other
solids, primarily lactose. As neasured by protein content (the

nost val uabl e whey conmponent) nore than three times the anount
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of US dry whey products are in the formof WPC/WPI rather than
dry whey. Over the past eight years, production of dry whey
has been declining, while production of whey protein
concentrates and isol ates has been increasing. Gowh rates
over that tine based on production data contained in USDA' s
Dairy Products annual summary for the various categories, are
as foll ows:

WPC 25 - 49.9, +1.1 percent.

WPC 50 - 89.9, +8.3 percent.

WP, +9.5 percent.

Al'l types of WPC or WPI, +6.1 percent.

Dry whey, -3.3 percent.

The difference in prices on a per pound of protein
basi s between dry whey and WPC 34, has been extrenely volatile
over the past eight years. A cheese naker whose whey revenue
is derived fromthe market for WPC 34, while the mlk price is
tied to the market for dry whey, has |ikely experienced nmargin
squeezes over that time which periodically have been dramati c.
Cheese Maki ng Versus \WWey Processing

The whey business is a conpletely different |ine of
busi ness fromthe cheese business. Equipment is different, the
technology is different, the target narket is different. The
sal es and marketing effort is different and the products are
different. Dry whey and WPC are nutritional ingredient

products utilized in a wide range of ancillary products, both
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human and animal. Cheese, on the other hand, can be an
i ngredi ent product, but the product nmade by nost cheese plants
is nore likely a consuner product either at a retail or a food
service level. It is judged on the basis of flavor, texture,
aroma, packaging, and perhaps performance in its intended use.
For many cheese nakers, making cheese is an art. \ey
processing is | ooked upon nore as a science. The capital cost
required for a whey processing and drying plant is often |arger
than that of a conparable cheese plant. To justify the size of
i nvestment, a whey processor typically requires a substanti al
vol une of resident whey which may or may not be suppl enented by
addi tional sources of external whey. That scale requirenent
rules out the vast mgjority of cheese plants in the country.
Despite that fact, current m |k pricing encourages cheese
nmakers to venture into that line of business in which they may
have little interest, no proficiency, and no passion to pursue.
The Val uation of Cheese Wey

In 2012, a survey of all 121 Wsconsin cheese plants
(Attachment 3) was conducted by the Wsconsin Agricultura
Statistics Service in cooperation with the Wsconsin Departnent
of Agriculture Trade and Consumer protection, found that 80
percent of all respondents either did not process or did sone
limting processing, limted processing of the whey they
generated. Only 20 percent produced sone form of val ue added

dried product. Limted processing results in sone degree of

5600

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

l'i quid product transport savings. Those savings are required
to be retained by the cheese plant to justify the investment in
processi ng equi pnent and cover the cost of |abor and operating
expense to performthe processing. Qperating expenses include
utilities, waste treatnent, equi pment cleaning, and
mai nt enance, along with depreciation, interest, insurance,
taxes, and the like. The limted processing perfornmed by
smal | er cheese operations is of negligible value to whey
processing facilities that dry whey products, and have extra
capacity to purchase outside whey. The value of limted
processing lies alnobst exclusively in the concentration of
solids and the resulting savings in freight expense.

Q Wiy don't you stop, Dr. Schiek, if you don't mnd. So
Attachment 3, | would like to talk about that for a few
m nutes. That starts on page 16 of Exhibit 123, and goes
t hrough page 41, correct?

A. Correct.

Q And it appears to be published by the Wsconsin Wey
Qpportunities Wirking Goup, with an e-nail address of
nor m monsen@N\ sconsi n. gov correct?

A. Correct.

Q Can one of you summarize what is found in Attachment 3?

JUDGE CLIFTON: And M. Fish, again, state your name before
you begi n.

MR FISH Sure. Patrick Fish
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So basically, the study was conducted in an attenpt to
assess the whey situation in Wsconsin as unlike California,
there were a nunber of very small cheese plants that operate in
the state, and the initiative was basically done to gain an
understandi ng of what the plants were doing with their whey,
what | evel of processing was taking place, was the whey being
concentrated, was the whey being cool ed, where was the whey
bei ng shi pped?

So the long and short of the study, as Dr. Schiek
poi nted out just a few m nutes ago, was that about 80 percent
of the cheese plants in the state are either doing zero
processing of their whey or mninmal processing at best. So as
a result, that whey ends up, in some cases, being dunped. O
in other cases, is transported to a |arger whey processing, a
centralized whey processing facility, where the remaining val ue
for the whey can be extracted. Along with that conmes the cost
to get the product fromthe smaller facilities to the |arger
facilities for further processing, and soneone has to bear the
cost of doing that. And it's safe to say that has to be
absorbed by the | arger processors. It beconmes a cost of
processing, if you wll, to get the whey into a, we'll call it
a stable form

Let nme just maybe give you an exanple. You will have a
smal | plant naking cheese. The whey gets put in a tank at 90

to 100 degrees, and that whey is only stable for about four
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hours. And to keep a food grade quality product, the whey has
to either be processed or cooled wthin a four-hour period if
t he processor wants to be able to sell that whey as a food
grade product. So the small cheese plant ships the whey to the
processor. Typically what happens is the processor pays the
freight to get it fromthe small plant to his larger facility,
and either upon arrival he has to cool the whey innmediately or
it has to be concentrated to a higher solids |evel and cool ed,
and hopefully within a four-hour timefrane. Wat you will find
is, with the smaller facilities that are either too far froma
| arge processor. In a nunber of cases they don't have, the
di stance is too great so that the value for the nost part is
| ost because they can't get it there fast enough, and as a
result some of that whey gets dunped. |It's a very comon
situation in the State of Wsconsin, and | think just by, |I'm
not as famliar with the small cheese plant environment in the
State of California. W do transport whey. "W" neaning
Saputo, we transport whey fromour own cheese plants in the
state to a centralized processing plant, and we, too, absorb
the cost to get that whey fromsmaller, our smaller plants to
our |arger processing facility.
BY MR ENGLI SH.

Q Thank you very much for that. [If you could just turn
briefly within the Wsconsin study, and |'m | ooking at the

exhi bit pages 24 and 28, study pages 9 and 13. And as | was
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| ooking at it and as you were discussing this, it appears to nme
on page 24 of the exhibit, which is page 9 of the study, is
that table at the bottomeffectively what gives rise to the
anal ysis that 80 percent of the whey operations have little or
no whey processing capacity?

A.  For the nost part, yes.

Q Gkay. And then on page 28 of the exhibit, which is
page 13 of the study, that is, that appears to be an anal ysis
of the average di stance whey is transported for further
processing by the percent of plants; is that correct?

A Yes.

Q And that would go to your issue about needing to get it
somewhere within four hours in order to be able to reap any of
the benefits, correct?

A, Correct.

Q Anything else you would |ike to say about the W sconsin
study at this point?

A, No.

Q Ckay.

Dr. Schiek, if you would continue then, on the bottom
of page 13 of Exhibit 122.
DR SCH EK: Am| at the paragraph beginning "in
California"?
MR. ENGLISH  Yes, sir.

DR SCH EK: In California, according to testinony, only
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one plant dries whey on a consistent basis. Only 13 of the 57
cheese plants of the -- okay. Only 13 of the 57 cheese plants
process whey in any fashion.

JUDGE CLIFTON: So you probably did the math and that's
probably 23 percent.

DR. SCH EK: Probably is, but it doesn't make sense in the
sentence, sorry.

JUDGE CLI FTON: But right now do you want to take the tine
to figure that out? Like, for exanple, if that were put into
par ent heses not hing woul d need to be stricken.

DR SCHEK: Correct. And it is 23 percent so let's put
that in parentheses.

JUDGE CLIFTON: Al right. M. Frisius, at page 13, third
line up fromthe bottom we'll just place two words in
parent heses, only 23 percent. And Dr. Schiek, would you begin
again with the "in California".

DR SCH EK: In California, according to testinony, only
one plant dries whey on a consistent basis. Only 13 of the 57
cheese plants (only 23 percent) process whey in any fashion.
Most plants in the state receive no value for the whey from
their operation or the value is | ess than the cost of recovery
and transportation.

The alternative amendnent to the other solids price
formula that we submtted to USDA on May 27th, 2015, was neant

to represent the value to a cheese maker of selling |iquid WPC
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34 to a plant that would then make the liquid product into a
finished dry product. The proposal was nearly identical to the
one that was presented to CDFA at a O ass Arabic 4b hearing,
hel d on June 3rd, 2015. Since that time, we have been able to
gat her additional information on the market for liquid whey
bei ng sold by cheese plants, and have found that there are
great variety of different forms of |iquid whey being marketed
rangi ng, strike the word from-- ranging fromdilute whey to
l'iquid WPC with higher protein concentrations. Wile there is
variation in the products being nmarketed, the concept of
adapting a fornula that represents a |iquid whey val ue, rather
than a finished dry whey value is one that we feel is
appropriate.

JUDCGE CLIFTON. And I'Il just coordinate with Ms. Frisius.
So the first thing you did is strike the word from fromthe
fourth line up fromthis first paragraph on page 14. And the
second thing you did is on the next line, you just added ED to
market, to make it "marketed". So would you begin again,

Dr. Schiek, with "since that time"?

DR. SCH EK: Since that time, we have been able to gather
additional information on the market for |iquid whey being sold
by cheese plants and have found that there are a great variety
of different forms of |iquid whey being marketed, ranging from
dilute whey to liquid WPC with higher protein concentrations.

Wiile there is variation in the products being marketed, the
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concept of adapting a formula that represents a liquid whey
val ue, rather than a finished whey value, is one that we fee
IS appropriate.

JUDGE CLI FTON: Just after the word rather, read that
again. You left out a word.

DR, SCH EK: Rather than a finished dry whey value is one
that we feel is appropriate.

JUDGE CLI FTON:  Thank you.

DR. SCH EK: The mlk price should reflect what the cheese
maker can earn by selling his wet separated whey FOB at his
cheese plant. The likely buyer is soneone devoted to the whey
processi ng business that has extra capacity and lies wthin a
reasonabl e distance. Ideally, an ongoing survey of prices on a
pound of protein basis for which cheese plants sell liquid whey
to other plants for further processing, should be the basis for
establishing the other solids value for m |k used to nake
cheese, because it nore accurately reflects returns achievabl e
by a greater nunber of plants.

Going off the testinmony a mnute. Alternatively,
probably an even sinpler method would be to survey plants that
are selling dilute raw whey and on the price that they receive
on total solids basis for the whey that they sell

JUDGE CLIFTON: Selling dilute what?

DR. SCH EK: Dilute raw whey.

JUDGE CLIFTON: Dilute raw whey.
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DR. SCH EK: O unprocessed whey.

JUDGE CLIFTON:. So it is just the whey streanf
DR SCH EK: Correct.

JUDGE CLI FTON:  Ckay.

DR. SCH EK: Returning to the testinony.

Unfortunately, no such ongoing survey of |iquid whey
prices exists.

I nstead, the value of whey in the Cass Il other
solids formula should be a function of the WPC 34 market,
because that is the predom nant buying schenme for |iquid whey.
Whey processors are interested primarily in the protein portion
of the whey. The |lactose or perneate portion represents a
di sposal problemto nost cheese nakers and is unlikely to be
conpensated for by a whey processor. By utilizing a WPC 34
reference price and converting it to a dry whey equi val ent
basis, much of the current other solids pricing nethodol ogy can
be retained. The costs for drying whey have been surveyed and
a dry whey nanufacturing allowance, albeit one that is likely
outdated, is used in the current dass IIl formula. The costs
of produci ng WPC 34 are not known, and we know of no publicly
avai |l abl e data on these costs. A dry whey equival ent WPC 34
price can be calculated by first dividing the WPC 34 price, by
.34, which woul d express the price on a pound of protein basis.
This resulting price would then be multiplied by .12, the

assuned proportion of dry whey, that is protein, to conplete
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t he conversion.

The other solids factor woul d be the dry whey
equi val ent WPC 34 price, |ess the make all owance, |ess a factor
to represent the cost of cooling the whey and delivering it to
the nearest whey processing facility. The proposed make
al lowance in the current -- the proposed nmake al |l owance is the
current California nonfat dry mlk wei ghted average
manufacturing cost, plus the difference between the current dry
whey neke al |l owance, over the then current NFDM nake al | owance.
The transportation cost allowed is a distance of 50 mles at $3
per mle on 6 percent whey, or 5 cents per pound of whey
solids. An allowance of 3 cents per pound of solids is
provi ded to conpensate for the cost of cooling the whey.
Because the price does not serve to protect small cheese nakers
when the WPC 34 price is very high, nor dairy prices when it's,
when the price is very low --

JUDGE CLIFTON: If you would begin that sentence again
pl ease.

DR. SCH EK: Ckay. Because the price does not serve to
protect small cheese makers when the WPC 34 price is very high,
nor dairy producers when the price is very low, a floor of 25
cents per hundredweight on a skimm |k basis, or 4.24 cents per
pound of other solids, and a ceiling price of $1.50 per
hundr edwei ght, or 25.42 cents per pound of other solids, is

proposed. The order |anguage for this other solids price
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cal cul ati on proposal is shown in Attachnent 4.
BY MR ENGLI SH.

Q Solet's turnto Attachnent 4 of Exhibit 123, which is
page 42, the last page of the exhibit. And rather than reading
in the order |anguage which is in the Exhibit, why don't you,
instead, provide what that, all that verbiage is as a
mat hemati cal formula, which we have |listed at the bottom of the
exhi bit.

A.  So the verbiage basically contains the nethod for
converting a WPC 34 price to a dry whey equivalent, and you see
that in the mathematical formula at the bottom WPC 34 price
divided by .34, times .12. That's the conversion to a dry whey
equi valent. And then we have got a nunber 31.1 cents. That
includes a 23.1 cent nmake allowance, 5 cents for transporting
the whey, and 3 cents for cooling the whey.

Q Soif you add 23.1, 5, and 3, that gets you to 31.1,
correct?

A, Correct.

Q And then after you have done all of that calculation
you nmultiply by 1.03, which you find in the current order
| anguage, correct?

A. Correct.

Q Wich is what?

A. That is the dry whey yield factor.

Q The dry whey yield factor. Ckay.
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JUDGE CLIFTON: And just to be clear, when you were talking
about the fornula, what do you do with the 31.10 cost?

DR SCH EK:  You subtract it fromthe converted WPC 34
price.

BY MR ENGLI SH.

Q And that's why the mat hematical expression has stated
"on Attachnment 4", correct?

A. Correct.

Q kay. Now, you first, of course, have to calculate a
WPC 34 price, correct?

A, Correct.

Q And we have two ways of going about that. The first,
and ultimately the preferred way, is to have the National Dairy
Product survey report, and it |ooks Iike | mght have, when |
typed this up gotten that backwards, but so, you may want to
correct, your Honor, on Attachment 4 of the exhibit, the first
reference in the second line, it should be NDPSR, not NDSPR |
converted the letters there.

JUDCGE CLIFTON. Al right. So we will. So we're in
Exhibit 123, we're on page 42, and the proposed | anguage for
Section 1051.50(qg) wll be nodified in the second line, we'll
strike NDSPR and insert what, M. English?

MR. ENGLI SH: NDPSR, which appears correctly five |lines
bel ow.

JUDCGE CLI FTON:  Good.

5611

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

BY MR ENGLI SH

Q So did we get that? Ckay. The preferred nmechani sm
woul d be to get the product price survey to now include a new
product, correct?

A. Correct.

Q And during Federal O der Reform USDA proposed the new
end- product price fornulas, and started collecting that kind of
data even before Federal Orders were adopted, correct?

A, That's ny understanding, yes.

Q And so as | think we actually had sone conversation
sone weeks ago now, 7 CFR Part 1170, which is dairy product
mandatory reporting, is not subject to this kind of formal rule
maki ng we're doing here, but is subject to Notice and Conment
rul e maki ng, correct?

A, That's ny understanding, yes.

Q kay. So we'll let the lawers talk about it
eventual ly, but there's a nechanismin place if the Departnent
wants to nove in this direction to start collecting this data.

A. | believe there is.

Q kay. Now, if for sonme reason we don't have that data,
you nonet hel ess have a proposal witten in the | anguage at the
| ast sentence to use the Dairy Market News; is that correct?

A Yes. Right nowthat is the, as | amaware of, the only
publicly available reference price for WC that's avail abl e.

And it is the Central/Wst WPC 34 price, there is a range, and
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there's also a Mostly. And nmy understanding is that in nost of
the industry works off the average of the Mstly price when
they |l ook at examning prices and price tendencies, price
trends, and that is quite often, as | have been told by people
who are in this business, that's the price that's referenced
when peopl e are buying whey. |It's usually off of that price
series.

Q And if one |ooks at the proposal as submtted to the
Departnment which is part of Exhibit 1, and/or the alternative
| anguage that was submtted to the Departnent, this is a |ot
sinmpler, right? This is a lot shorter and sinpler for
cal cul ating other solids price?

A | believe it is, yes.

JUDGE CLI FTON:  And you held up, M. English?
MR. ENGLI SH: Attachnent 4.
JUDGE CLI FTON:  Thank you.

BY MR ENGLI SH.

Q And it also tracks, obviously somewhat different, but
it tracks and is nore parallel to the |anguage in 1000.50(0,
which is the other solids price existing in existing Federal
Orders, correct?

A. It's closer, yes, to the |anguage.

Q So let me ask you a few other questions before asking
for the docunent to be admtted, and then maybe taking our

| unch break.
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| want to take you back to page 4 of your testinony.
Wien you quoted from Federal Order Reform and you told the
story of how we went fromthe MWto the end-product pricing,
and you referenced, for instance, sort of the Departnent's
nmoverment towards a national price grid, correct?

A. Correct.

Q Gkay. |It's not, the Dairy Institute does not object to
a national price grid, does it?

A. No, | think there's good economc justification for a
national price grid.

Q But our problemis using a national price grid that is
based on data that's 19-years ol d?

A, That's part of it. And based on just the fact that,
you know, regulation of California wasn't explicitly taken into
account in setting that price grid.

Q And whatever the |owest price was in the spatial
anal ysis in 1996, it's our view, and hopefully there will be
future testinony on this issue, that it |ooks nmore |ike
California's the | owest price as you have testified, correct?

A Yes. | -- that's ny belief. And | have seen earlier
studies in the interimsince Federal Oder Reformthat woul d
suggest that's the case.

Q Anything you would like to add before I nove for
adm ssion of Exhibit 122 and 123?

A. | don't believe so.
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MR. ENGLI SH:  Your Honor, | nove for the adm ssion of
Exhi bits 122 and 123, and let me just | ook back at 123 for a
noment again, and point out that Table 13 was devel oped under
the direction and control of Dr. Schiek. That Attachment 1 is
of ficial documents of CDFA, the kind of documents we have
already seen put in this record. Attachnent 3 is an officia
docunent published by the Wsconsin Departnent of Agriculture,
and Attachnent 4, of course, is just |anguage that we are
proposing. So | would nove the adm ssion of Exhibits 122 and
123 at this tine.

JUDGE CLI FTON: Does anyone wi sh to question either
Dr. Schiek or M. Fish before determ ning whether you have any
objection to the adm ssion into evidence of Exhibit 122 or 123?
No one. |s there any objection to the adm ssion into evidence
of Exhibit 122? There are none. Exhibit 122 is admtted into
evi dence.

(Thereafter, Exhibit Nunmber 122, was
received into evidence.)

JUDGE CLIFTON: Are there any objections of the adm ssion
into evidence of Exhibit 123? There are none. Exhibit 123 is
admtted into evidence.

(Thereafter, Exhibit Nunmber 123, was
received into evidence.)
MR. ENGLI SH:  Your Honor, | note that it's about seven

mnutes to 1:00. And | think that rather than starting
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cross-exam nation for another reason |'I|l nmention in a second,
it would be appropriate to take lunch, and | woul d point out
that M. Dolan for Driftwood Dairy nmanaged to, | guess com ng
from LA was better than com ng from San Francisco -- he is here
and we woul d propose that after lunch he go on, and | think
that's a little nmore orderly than continuing these two for 15
or 20 mnutes, taking lunch, and then putting himon.

| think it would nake nore sense if we conme back from
[unch, Ms. Wulin will handle his direct exam nation, and
obviously the cross will be whatever it is, and then after he's
conpl eted so that he can hopefully get back to Los Angel es
toni ght, these fine gentlenen can return to the stand.

JUDGE CLI FTON: That sounds good to ne. Does anybody have
anything to bring up before we break for lunch? Nothing. It's
al nost 1:00. Please be back and ready to go by 2:15. 2:15.

(Wher eupon, the lunch recess was taken.)

---000- - -
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MONDAY, NOVEMBER 2, 2015 - - AFTERNOON SESSI ON

JUDGE CLIFTON: We're back on record at 2:19.

M. Dol an, you may cone forward. And the way you get to where
| amis back behind you -- you have already figured that out.
Vel come. And you nmay take either chair. Very good. 'l
swear you in in a seated. |If you will raise your right hand,
pl ease.

Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR DOLAN: | do.

JUDCGE CLI FTON: Thank you. Please state and spell your
nane.

MR. DOLAN: Good afternoon. M name is JimDolan. It's
J-1-M DOL-AN I'mhere today as a representative of
Driftwood Dairy --

JUDGE CLIFTON: Let ne stop you just a mnute. | want to
recogni ze also Ms. Wulin. M. WVulin, if you would identify
your sel f.

MS. VULIN  Ashley \Wulin.

JUDGE CLIFTON:  And woul d you like himto just to begin?

DI RECT EXAM NATI ON
BY M5. VULIN:
Q Yeah. So M. Dolan, you have a statenent you have
prepared to make today?

A.  Yes, | do.
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Q And but not as an exhibit, just sone notes prepared for
your statenent?

A, That's correct.

Q And one thing you will want to nmake sure, it is natural
in conversation to talk over each other a little bit, but you
will want to wait until |1'mdone so the court reporter can get
nme down before she begins witing your answer. So nice and
slowy, you wll read your statement into the record, please.

A Ckay.

Q Thank you.

A. CGood afternoon. M nanme is JimDolan and |I'm here
today as a representative of Driftwood Dairy, a regional fluid
mlk bottling plant located in El Mnte, California. Driftwood
Dairy was purchase by my famly 69 years ago. Driftwood is now
owned by the Driftwood Dairy Hol di ng Corporati on.

| began working full-tine in Sacranento for Crystal
Cream and Butter Conmpany. Wen | began working at the famly
creamery in EI Monte, we owned and ml| ked cows, as well as
bottling mlk. W sold the cows in the md-1980's. Today we
service nostly schools, institutions, hospitality custoners,
and the ingredients side the business that is the food business
that takes dairy ingredients to, as part of their ingredients,
and we fill those needs.

Q Wat other products do you specifically sell,

M . Dol an?
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W al so sell juice products and we sell ice cream m x.
And what fluid mlk products do you sell?

Basically, all your Class | dairy products.

o > O P

Thank you.

A W have very little resale trade, retail trade.
Driftwood' s marketing area covers pretty much the entire
Southern California region fromLancaster on the Northeast,
Banni ng on the Sout heast, San Diego and Ventura. W have
served, | have served on the CDFA Advisory Comm ttee and al so
served several ternms as a nmenber of the M|k Producers Security
Trust Fund and Advisory Board. | amhere today to support the
proposal submitted by the Dairy Institute, Proposal Nunber 2.

The | argest segnent of our business is schools. That
business is driven by conpetitive bidding, making it very cost
sensitive. The ability to win custoners in this highly
chal  enging market, nmakes it critical that Driftwood be able to
purchase our full, bulk mlk supply in efficient and tinely
manner, at price levels that allow us to be successful in the
current California State Marketing Order has been able to
performsatisfactory to nmeet our fluid mlk needs. Therefore,
if a Federal Marketing Order is designated for California, it
Is inmperative that it contain the performance standards that
guarantee the Cass | market continues to be served as
efficiently as now W do not believe that the Cooperatives

proposal contains the performance standards necessary to
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adequately serve the California price narket.

Q The California class --

A, Cass | market, I'msorry.

Q Thank you.

A, To further equalize the State fluid price narket,
Driftwood al so supports regul ation of California exenpt
producer distributors as contained in Proposal 1 and
Proposal 2.

Cass | sales have been declining in the past few years
under pressure from conpeting beverage such as soy, al nond,
coconut, and a host of other substitutes.

Q And those sales haven't been declining just in the |ast
few years, but in the |ast few decades?

A.  Decades, yes. Added pressure also goes -- added
pressure fromincreased price levels and potential disruption
of the supply of the Cass | market due to a |ack of
performance standards will not help to stop the beverage
reverse of this trend. In fact, we believe nore efforts shoul d
be made to expand C ass | sales.

Driftwood' s serving our regional schools is on the
front lines and is working to gain those |ifelong customers.
The nessage that Driftwood would like to | eave today is that no
regul ated m |k marketing programw || be successful in the
| ong-run unl ess our custoners are served and satisfied. That

Is the nost inportant job for all of us, no matter what
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position we feel along the supply chain.
Thank you for this opportunity to provide our statenent
for the hearing.

Q Thank you, M. Dolan. So as a Class | handler, you
have to pay the highest price for the mlk you purchase?

A Yes, we do.

Q And you're not allowed to depool that mlk, are you?

A No.

Q Soreally the only benefit or the only tool you have to
ensure that you are able to serve the Class | markets are
per f or mance standards?

A, That's correct.

Q And it looks Iike you have been working really hard in
order to grow the Class | market, particularly amongst youth?

A Yes, we have.

Q And that seens to be an inportant thing if we're trying
to grow a population of children into adults who are used to
drinking fluid mlk?

A, That's correct.

Q And in order to ensure that these contracts are always
going to be met for places |ike schools that can't have an
interruption in their mlk supply, you need the ability to
ensure that you have a dedicated, constant streamof fluid
mlk?

A.  Yes, we do.
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Q And you think that that's best served through the
performance standards.

A. That's, that is correct.

Q Is there anything el se you would |ike to add,
M. Dol an?

A. Not right at the present time, no.

Q Gkay. Thank you.

JUDGE CLI FTON: Thank you. Would you spell EIl Mnte for

MR DOLAN E-L, MONT-E
JUDGE CLIFTON:  Now, | recognize the general area in

Southern California that you serve. |Is your plant |ocated

right in El Mnte?
MR. DOLAN:  Yes, it is.
JUDGE CLI FTON: El Monte.
MR. DOLAN. Right. W're 13 mles straight east of

downt own Los Angel es.

JUDGE CLIFTON: Www. Al right. And it's just one plant?

MR DOLAN:  Yes.
JUDGE CLI FTON: And what products do you place in the
schools if you are successful with your bid?

MR. DOLAN. Basically we have mlk, the regular mlKk,

reduced fat mlk, lowfat mlk, skimmlk, nonfat chocol ate

m | k.

JUDGE CLI FTON: Wat size containers is that in?
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MR. DOLAN: Basically, half pints.

JUDGE CLIFTON: Half pints. And how nuch of your business

I's school business?

MR. DOLAN.  About 40 percent.

JUDGE CLIFTON: |'msure the bidding to obtain those
contracts is extrenmely conpetitive.

MR. DOLAN:  Yes, it is.

JUDGE CLIFTON: Al right. M. Wulin?
BY M5, VULIN:

Q So one nore question, M. Dolan. How many enpl oyees do

you have in your conpany?
A, Approximately 250.
Q 250. And are they all located at the plant in

El Monte?
A.  Yes.
Q Thank you.

JUDGE CLI FTON:  Wo next has questions for M. Dol an?

Wl conme. | didn't identify you this norning.

MS. OLIVER THOWPSON: | just arrived right before | unch

br eak.
JUDGE CLI FTON: Very good. Wl cone.
CRCSS- EXAM NATI ON
BY M5. OLI VER THOVPSON
Q Megan diver Thonpson

Good afternoon, M. Dol an
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A.  CGood afternoon.

Q I'mone of the Attorneys representing the Cooperatives
for Proposal Nunmber 1. Just a couple questions for you.

You understand there are no performance standards under

California law as it stands right now, is that right?

A. There -- there are call provisions that nakes m |k
available in case it's not.

Q Ckay. So there is a call provision under California
| aw, correct?
Yes.
But no performance standards per se, correct?
Per se, there's not.
And the call provision is has not been used?

It has not been needed.

o > O >» O >

And hasn't been used, right, therefore? Ckay.
Thank you.

JUDGE CLI FTON: Wo el se has questions for M. Dol an?
Ms. Tayl or?

CROSS- EXAM NATI ON

BY M5. TAYLOR

Q Good afternoon, M. Dol an

A CGood afternoon.

Q Thisis Erin Taylor. I'mwth the US Departnent of
Agriculture. |1 want to thank you on behal f of the Departnent

for com ng out today and expressing the views of your comnpany.
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I just have a few quick questions.

You have 250 enpl oyees, but just for the record, could
you give us an approxi mate size of your business, how many
pounds of, how much mlk do you process a nonth?

A W -- our sales are about a little over a hundred
mllion a year.

JUDGE CLIFTON: A hundred mllion what?
MR. DOLAN: Dol |l ars.
BY M5. TAYLOR

Q And since, just, | want to nake sure the record' s clear
in your two main points, since we don't have an exhibit. But
your main point for supporting Proposal 2, if I'"mcorrect, was
you believe that perfornmance standards are necessary to
guarantee that the Class | nmarket is served?

A Yes. Mst of your market, your supplies are |eaving
Southern California, which is becomng, which is a deficit
area, and so we need sonmething to incentivize the novenent to
Southern California for Class |

Q kay. And currently the transportation credit and
al  onance programin California hel ps cover some of those
costs?

A Yes.

Q Ckay. And another point you raised was that you want
to regul ate exempt producer distributors. Dd |l wite that

down correctly?
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A, That's just to level the price of mlKk.

Q Gkay. Can you just elaborate for the record a little
bit nmore about why you want thenf | assune when you are saying
that, is that you want the 3 mllion pound producer-handl er
limt as in all other Federal Orders that has al so been
proposed as part of Proposal 2?

A Yes.

Q Gkay. And could you, just so the record is clear
el aborate on why you feel that is necessary?

A Well, we conpete with producer distributors in our
busi ness, and we'd just like to conpete on a |evel playing
field wth the price of mlk, price of raw mlKk.

Q And you feel they have sonme advantage?

A If they are not, if they are not regulated, yes, they
woul d.

Q And they currently do? I'mtrying to -- do they
currently have one under the California --

A, They are partially regul ated now.

Q Gkay. That's it. Thank you.

JUDGE CLI FTON: Who el se has questions for M. Dol an?
M. Beshore, m ght you have questions for this w tness?
MR. BESHORE: | do not have any questions for M. Dol an.
JUDGE CLIFTON: Al right. Thank you very nuch. |Is there
any redirect, Ms. Wulin?

M5. VULIN.  No thank you, your Honor.
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JUDCGE CLIFTON: Al right. Thank you so much, M. Dol an, |
very nmuch appreciate your being here. W'Il nowinvite our
teamof Dr. Schiek and M. Fish.

MR ENGLISH And this is Chip English. And they are
avai l able for further exam nation.

JUDGE CLI FTON: Wio would like to ask the first
cross-exam nati on questions of either Dr. Schiek or M. Fish?
M. Vetne, we would appreciate soneone going first. | know
there's a ot of material here.

CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne. Representative for H I mar Cheese Conpany.
Thank you very nuch, gentlemnen.
| think either one of you that has an answer can
answer, and if one of you thinks the other one's answer is
i nconpl ete, junp in.
All right. Start with you, Dr. Schiek, and | think
['lIl direct ny questions to you.
Much of the data, Dr. Schiek, that you rely on for
product prices, as well as nmanufacturing costs or make
al | owances, is derived frommaterial that is reported or has
been at sone point, reported by CDFA, correct?
A, That's correct.
Q Ckay. And sonme of the prices that you have averaged

i ncludes historical average of prices that will not be reported
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in the future, correct?

A. Correct.

Q Gkay. And the manufacturing allowances, the
manuf acturing al |l owances are derived exclusively from CDFA
periodi ¢ audited surveys of nanufacturing costs at California
plants, correct?

A. Correct.

Q Gkay. Now, you are aware that periodic survey of
manuf acturing costs is not sonething that is routinely done by
USDA, correct?

A. Correct, |I'"'maware of that.

Q You are aware of that. There have been a few hearings
since 2000 concerning manufacturing costs, but for those, the
i ndustry gathered what they could and presented them at
hearings. Did you -- let ne precede that. Did you attend any
of those hearings, Federal manufacturing cost hearings or were
you aware of them and revi ewed what happened?

A | did attend the one in early 2000 after Federal O der
Reform came into effect, and testified there about the CDFA
manufacturing costs. And |I'maware that there have been ot her
hearings to | ook at what the manufacturing costs are, what the
make al | owances shoul d be.

Q kay. |If a Federal MIk Order were to conme to
California, do you believe that there would be a need for, in

the future, the kind of information on manufacturing costs that
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her et of ore CDFA has provi ded by survey and audit of California
pl ants?

A 1 do. | think if you are going to use an end- product
fornula for pricing, it is desirable, probably al nost essentia
| woul d say, essential to have manufacturing costs that are as
current as possible and updated frequently.

Q Gkay. And taking that one step further, do you believe
that continuing the kind of survey that CDFA has done in the
past woul d be a good and reasonable, if not necessary,
expenditure of the assessnents |evied by USDA to make the
markets work, to run the progranf

A, Yeah, | would agree with that. | think that would be a
good use of funds.

Q Ckay. Let ne go back, then, to prices | started with
and digressed. Some of the prices that have been used, average
range, to inpute a geographic relationship between California
and ot her places, but as tine goes by, that averaged price wll
be | ess and | ess useful, correct?

A, Specifically the average prices that |I'mreporting

t oday?
Q Yes.
A Yes.

Q Plants, for exanple, the nunber of plants that are
available to report, the geographic distribution of production

may change in the future, correct?
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A. Correct.

Q And wth a differing geographic distribution of
production, you may get a different price surface, correct?

A. Correct.

Q kay. Would you agree with ne that if the useful ness
of average prices, as you have presented, comes into question,
but prices can be surveyed and averaged sonepl ace, that an
alternative nmethod that m ght be considered would be to inpute
the value back to California or back to the west by surveying
transportation costs instead, and using survey transportation
costs to inpute a value at a location different fromthe
| ocati on where survey prices are avail abl e?

A, Yes, | do think transportation costs are a key factor
in terms of determning the spatial value, location value. O
course, changes as you nentioned earlier, in production, plant
capacity at different |ocations can also affect that val ue.
But transportation is one of the key conponents that changes,
can change rapidly.

Q And, in fact, an FOB California plant price that has
been used by CDFA for several products is, in effect, a survey
price that reflects transportation costs to the consum ng part
of the country where the demand is the greatest?

A It certainly reflects transportation costs, yes.

Q kay. | just, | took ny calculator out and cal cul ated
one number, | don't want to go through it for all the other
5630
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products, but when | |ooked at the return on investnment for
butter, in the CDFA manufacturing cost survey, just under 9,
just under .9 cents, or just above, |less than a penny per

pound, and that was for 2013. Then | | ooked back at prices for
2013, they range about a $1.50 a pound, nore or less. That's a
return on investnent of 6/10's of one percent of the sale price
of the product. That seens pretty narrow, pretty small return
on investnent at the manufacturing source.

I's there some reason why USDA or CDFA should target a
smal | return on investment when, when the process is
essentially one of great regulation? Return on investnent from
the price of the product to the cost of the ingredients?

A. | don't think there's a reason to target a small return
on investment. Probably, it bears kind of repeating of how the
return on investnent is calculated under this cost survey.

They | ook at the net book value of the assets and apply
t he corporate Mody's BAA Corporate Bond Index, and that rate,
or | should say the actual anpunt of the return on investnent
on a per pound of product basis, is going to vary dependi ng on
the book value of the asset. So where you have old plants, you
could, you would have a | ower return on investnment nunber as
part of the cost.

Q So if the survey popul ation were a popul ati on where the
pl ants are newer, the return on investment would reasonably be

hi gher then, correct?
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A, Yes, that nunber would be higher, that's correct.

Q Gkay. And at least in, maybe |I'm wong about this, but
ny sense of information at this hearing is that there's at
| east one product line in which there are a nunber of plants
that are fairly new and innovative and expensive, and that
woul d be whey products.

A.  Yeah, the whey products, and I'll be honest, | don't
know t he age of the whey plants and how new t hey are.
Typically cheese plants in California, particularly the |arger
ones who invested nore because of the volumes that they deal
with, that make those investnments feasible, are pretty good at,
pretty good is not really the right word. They frequently
reinvest in those operations. So they will update the
equi pment, they will update the processes, they will try to
make the, inprove efficiencies and things by investing nore.
So that's kind of a continual process is how!l see it. Sonme of
the ol der plants, at least in the history of California,
sonebody will build a plant, and you know, if you are going to
keep that plant going as an ongoi ng busi ness and concern,
continual reinvestment is usually needed to keep up to spec, to
keep the quality and expectations of customers in the
mar ket pl ace

Q Ckay. So I'minferring, and I'masking if you agree
with ne, that if a nake allowance, manufacturing cost allowance

produces a result that relies either on aging plants or a very
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smal|l return on investnment, that that, in fact, will tend to

di scourage reinvestment and i nprovenent of existing plants so

t hat cheese can be produced nore efficiently and the nmarket can
be served better to clear the market, correct?

A. Yeah. | would agree with that statenent. | think if
you are, if you are looking at an industry that has old plants,
and therefore, calculating return on investnent this way,
results in a |low nunber. You can nake the argument froma
policy perspective, but | think that that's an industry that's
probably in need of investnent, and by having a |lower return on
i nvest ment nunber in the cost structure, or at least in the
make al |l owance, there is probably | ess incentive to invest.
Qbviously less margin, less incentive to invest.

JUDGE CLIFTON: If I could interrupt, M. Vetne. | would
like Dr. Schiek, on page 9 of Exhibit 123, just to read into
the record again that full statement of what return on
investment is. Al the words of it.

DR. SCH EK: Sure. So reading fromthe bottom of page 9 of
Exhibit 123, Return on I|nvestnent:

Cal cul ated by subtracting accunul ated depreciation from
the original cost of the assets, with the remaining book val ue
nmul tiplied by Mody's "BAA" that's in quotes, Corporate Bond
| ndex.

JUDCGE CLI FTON: Thank you. That's exactly what you were

tal king about, but | just wanted to rem nd everything that it
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is clearly defined.
BY MR VETNE:

Q Ckay. Let's get alittle nore information on what
Moody's Bond Index is. Looking at Mbody's Bond | ndex produces
an interest rate; is that correct?

A, That's ny understanding, yes.

Q Gkay. And a fairly conservative interest rate.

A, "BAA'" bond rating is not the nost conservative. It is
not the | east conservative, either.

Q Ckay. Okay. Here's M. Fish is sitting up there
W t hout anything to do for awhile, so this mght be directed
nore towards you, M. Fish

The plants, the whey plants in Wsconsin that
specialize in whey products that aggregate whey from as from
cheese plants, take the byproduct, do nmany of those produce
nore than one whey product in their plant?

MR FISH |In sone cases.

Q In some cases? So the plants are capable of adjusting
fromone whey protein concentrate product to another, or froma
whey protein concentrate to a whey protein isolate, as the
mar ket for those individual products mght signal, |ike,
protein may be achieve its highest value if sold in WP 80 or
whey protein isolates, so the plants can select the highest and
best use of the whey streamin the marketplace. 1s that

sonet hi ng that happens at sone plants in Wsconsin?
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A. | would answer that by saying, in some cases that's
true, in a nunber of other cases it's not.

Q It's not because sonme plants just produce one --

A. Correct.

Q -- kind of whey product? Ckay.

JUDGE CLI FTON:  You were noddi ng yes when he finished his
question. You were nodding yes. The court reporter can't take
down a nod.

MR FISH  Yes.

BY MR VETNE:

Q The plants that have the flexibility to produce one or
nore alternative products, are they plants that, that produce
t he concentrated whey protein products rather than dry whey, or
are there some that do both?

A.  There are sonme plants that have the capability to do
bot h.

Q Gkay. So for either one of you, the marketing of some
formof concentrated wet whey is an unregul ated commerci a

transaction, correct? In the federal system correct,

M. Fish?
A Selling liquid whey?
Q Yes.
A Yes.
Q And in the state system Dr. Schiek?

DR SCH EK: Yes.
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Q Ckay. And for that unregul ated transaction of
unregul ated raw product, the buying nmarket decides what to do
wth them what to do wth that product, correct? That would
be the receiving plant, whether they have multiple choices or
not, it's the buyer that decides what to do with it, correct?

MR FISH Correct.

Q Andisn't this a bit like the MWused to work?
Manufacturers in Mnnesota and Wsconsin would buy mlk, and in
the aggregate, decide what to do with it? Wat kind of cheese
to make, what kind of product, nonfat dry mlk, butter, cheese?
Eventually it becane nostly cheese, but wouldn't it work sort
of the sane way? You have unregul ated raw ingredient put into
a product and you try to assess the value of the raw i ngredient
based upon how that is used? Isn't that sonewhat |ike the MW
used to work?

DR SCHEK I'mnot as, | would say famliar with those
transactions in Mnnesota and Wsconsin in terms of purchases
of Gade B m |k, but what -- what you are describing would seem
to fit the situation

Q Ckay. And then | have, let's see, one nore. For the
whey factor, Dr. Schiek, you propose a calculated floor and
calculated ceiling. M question to you is, have you | ooked at
that to see if they balance out? The nunber of times you m ght
encounter a ceiling and a floor so that nobody is left holding

too nmuch of the bag?
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A.  So, yeah, we did |ook at that, and the nunber, the one
that we proposed, the fornula that's in our alternative
proposal, | believe hit, during the five-year period that we
| ooked at, which | believe went through August of this year, we
did have, over that period, nine nonths where it hit the
ceiling of $1.50 a hundredwei ght val ue of ski mwhey, and then
nine months where it hit the floor of 25 cents.

Q Awesone.

A Well, yeah.

Q So at |east we have a nunber of nonths bal anced there.

A, Yeah. And so, you know, what we're trying to achieve
there is a nunber for plants that really aren't able to recover
very much value for their whey, if any. |If whey prices really
take of f and get very high, that can create a very difficult,
if not untenable, financial position, squeeze, on those cheese
makers. So the idea of the ceiling is that there's alimt to
how high it will go to kind of blunt the inpact on cheese
makers of that type in high whey narkets. And then it seens
appropriate if you are going to have a ceiling, to have a
floor, so that when whey markets col |l apse there is sonme
downsi de protection at |east at some |evel, on the down side
for producers.

Q kay. For those cheese plants that a mgjority of
cheese plants perhaps or minority of mlk, but for those cheese

plants that don't have whey processing, their nmeans of
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recovering the cost of disposal of whey, or the inputed, but
non- exi stent revenue streamthat they get fromwhey that is
inputed in the regulated price, their way of addressing that is
to put that cost or that charge into their cheese price.

That's the only place they can recover it fromthe narket,
correct?

A. If they are going to recover it, that would be the
pl ace where they could recover it. |If it's an option to do it.

Q Yes, if that's an option. But there's alimt for
that, because whatever cheese they produce is comng into the
mar ket pl ace, national marketplace, and there are others that
produce cheeses of that kind or simlar kinds that conpete with
their product?

A. That's correct. W had testinony froma cheese nmaker
at, | believe it was the hearing on 4b pricing and whey in
2007. And his point was, you know, even though he was a
specialty cheese naker, | believe he was maki ng fresh
Mbzzarella. That he faced limts in terms of how nuch he coul d
pass onto custoners. Meaning that fresh Mbzzarella, | think he
said one of the biggest uses of fresh Mbzzarella was in
restaurants with the salad bars. And his conment was, if ny
price for fresh Mbzz gets too high, or if the price for fresh
Mbzz gets too high, they sinply remove it fromthe sal ad bar
and put at another product in there, bacon bits, or whatever

the other, you know, some sort of alternative product to entice
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consuners. So that was his exanpl e anyway.

Q Gkay. Wen you referred to we, hearing, and 2007, you
were referring to we here in California to a hearing before
CDFA in 2007, the record for which, and decisions for which,
are available on the CDFA website in their hearing matrix page,
whi ch has the hearings |listed chronologically nost recent on
top, correct?

A, That's correct.

Q Thank you.

JUDGE CLIFTON: M. Beshore?

CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Good afternoon, gentlenen.

A.  CGood afternoon.

Q Probably going to junp around in sone irrational
fashion fromtopic to topic here, but | do have a couple
questions, a couple topics | want to pursue with you. And |
think I only have one question or set of questions for
M. Fish, so I'll start and get those out of the way.

In your -- in your operations here in California, you
purchase mlk fromboth i ndependent producers and cooperatives
| understand; is that correct?

MR FISH That's correct.

Q Gkay. And you pay, wthout getting into the level, you
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pay some |evel of premumto those producers and cooperatives
for your mlk supply?

A, That's correct.

Q Gkay. Now, there's been sone testinony from recently,
froma Hlmar witness in particular, that there were
occurrences in California in 2007 and 2015, | think if | have
got the dates about right, when mlk was shipped out of
California, they had to ship mlk out of California and perhaps
others did. Al though there was capacity in state, it was not
W lling capacity. So you weren't here for that testinony, but
the, my understanding was that there was capacity, but nobody
wanted the mlk. The people with capacity didn't want the
mlk. Was Saputo in that circunstance during any periods of
time during those periods of time, say in 2007 or 2015, when
you had capacity, you knew there was a glut of mlk in the
state, people were offering you mlk and sending it
out-of-state, but you didn't, your capacity wasn't willing to
accept the mlk?

A, 2007 pre-dates me in ternms of ny responsibilities. In
20157

Q Yeah, | think it was 2015 that was referenced.

A. W process -- fortunately, our plants are extrenely
busy, so we process, we have full supply contracts with two of
the larger co-ops and a producer base of our own, so to ny

know edge, | have no know edge of m |k |eaving the state.

5640

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q Ckay. And there's never been a tine when Saputo had
capacity to process but you weren't willing to process
avai lable mlk with your capacity?

A Not that |I'maware of.

Q Ckay. So Dr. Schiek, at one of the last questions you
addressed in response to questions fromM. English, and this
was after your prepared statenent. Let nme see if | got it
right. Sonmething to the effect you have no objection to a
national hearing or a national price systemfor a Federal Order
manufactured class prices. Did | get that right or wong or
mx it up or down?

DR SCH EK: | think you are -- | guess |I'mnot sure.
think what | was, we were tal king about was this idea of a
national price surface or price grid as sone have called it.
And the question was, are we saying, does Dairy Institute
believe that there is or should be a national price surface or
a systemof prices. And we're not objecting, | think the
answer was, we're not objecting to a systemof prices, the
question is, what those prices look like. Are the ones
currently enployed in California, the right prices.

Q Gkay. So national systemof prices inplies to nme, a
national policy regarding pricing. |Is that fair?

A. | suppose the systemwoul d be the result of a policy
deci si on, so yeah.

Q Gkay. And presently, you are aware, of course, that
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the policy decision, very explicit policy decision by USDA wth
respect to Cass Ill and Class |V prices, Class Il prices for
that matter in the Federal Order system is that there should
be one uniformnational price for those classes of mlKk?

A I'maware that there's one uniformprice for those
cl asses of mlk, yeah.

Q But you are also aware that that's an explicit policy
adopted, or | would say articulated, articulated by USDA in the
pricing decisions.

A Yes.

Q And you, do you disagree with that policy articul ation?

A. | think for the Federal Orders as they exist, that
policy is probably defensible. | think when you tal k about
expanding into an area that hasn't previously been regul ated,
think you have to |l ook at it again.

Q Ckay. So you are, the policy that you are endorsing
today, and in this hearing in Proposal 2, is that there would
be one price for the presently existing ten Federal Oders,
including the Order in Arizona, and the Order, Pacific
Nort hwest Order including Oegon, Washington, there would be
one price for those Orders, then there would be another | ower
price for California?

A So that is the result of our proposal, so, yes. But I
woul d say that this is a California hearing, and that's the

only thing open for consideration. M view would be that it

5642

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

woul d, it would be appropriate to | ook at the whol e nati onal
pricing surface if you are going to bring California into the
Federal Order system

Q So you would, agree then, that the prices in the system
for manufactured mlk products for Class Il, IIl, and IV, that
those prices should be evaluated in the national hearing?

A. | do believe that the overall price system probably
woul d be evaluated in a national hearing. It would be nore
efficient than doing it case-by-case. But | also believe, so
the answer is yes, it probably should be evaluated in a
national hearing. But | also believe that since we're in a
California hearing and we're pronulgating a California Oder,
we ought to set a price that is correct and right for this
order.

Q kay. Wen you are -- you have referenced a nunber of
pl aces to the use of, use of averaging and comng up with
regul atory, the factors in regulatory policies, correct?

A. Correct.

Q Ckay. And you have indicated that, you know, that
obvi ously nmeans sone transactions are going to have higher
prices and some are going to have | ower prices, and so sone
participants are going to experience, you know, different
circunstances with respect to those price fornulas, correct?

A. Correct.

Q Andis it your, is it your testinony, then, that, and
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your position that notw thstanding national average product
prices, California should have the | owest price in the nationa
grid for manufactured mlk, for mlk used for manufactured
product s?

A Yes, | think that's ny assertion

Q kay. You understand that the current, the prices in
the current Federal Order system are averages based on
California prices, as well as prices in the rest of the
country?

A. | understand that the NDPSR price surveys include
California in there, so California is part of the calcul ation.
Q And since we don't know, the NDPSR doesn't release
regi onal prices, regional conponents, or statew de conponents,
we don't know whose high, for certain, with certainty, who is

high, who is |ow, or where those, how those prices are nade up?

A. W don't know that fromthe NDPSR survey, that's
correct.

Q By the way, the NPDSR survey, those prices, the
products used in that survey are different products than sone
of the products that you recommend using for prices in the
Proposal 2, are they not?

A. | believe the cheddar price is a block barrel weighted
average, with a conversion of the barrel price by adding 3
cents a pound. And we're advocating using a block only price

because that's the mgjority, the great nmajority of cheddar

5644

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

cheese nade in California is cheddar bl ock.

Q And -- okay. So there's a difference in the block, in
the cheddar price series. There's also a difference in the
specifications for the powder prices, are there not?

A Yes, there is. The CMP price has products that has
been priced as long as 150 days, going back 150 days.

Q Wichis different than the NDPSR?

A, That's correct.

Q ay.

JUDGE CLIFTON: Help me with the initials on what you just
said, CWAP

DR SCH EK: So the CWAP is the California Wighted Average
Price for nonfat dry mlk in California.

JUDGE CLI FTON:  Sinpl e.
BY MR BESHORE:

Q Let nme go to a couple of questions with respect to whey
pricing. On the top of page 12 of Exhibit 122, | believe you
reference that a cheese maker can experience margi n squeezes
when dry whey prices and WPC 34 prices are not aligned; is that
correct?

A. That is on page 12, yes.

Q Gkay. That works both ways, does it not?

A It does.

Q So that sonetimes there's a squeeze and somneti nmes

there's an up, and a profit, maybe a windfall, I don't know.
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A. Yeah. | don't really knowif there's a windfall or a
| oss, but I do know the margins will probably expand and
contract, depending on the relationship of those prices if the
product price of what they are selling the whey for is based on
WPC and the m Ik cost is based on dry whey.

Q Ckay. So with respect to your formula, or the maybe
the alternative fornmula which is Attachnent 4 to Exhibit 123,
you know, as | understand it, you are comng up wth a value of
protein, a gross value of protein based on the WPC pri ces,
whi ch you woul d hope to have available through a new AMS price
survey, correct?

A.  That would be the preferred price series.

Q And then you're basically comng up wwth a net val ue by
drying that product, converting it to a dry product, using a
make al | owance for drying, correct?

A. Correct.

Q So if you are ending up with a price based on dry whey,
why don't you just, why -- seens |ike dry whey woul d be the,
you al ready have a price for dry whey.

A, Yeah. That's a good question, M. Beshore. And so
yeah, we do have a price for dry whey. And | think the
explanation is that we're trying to back into a value for, that

plants selling |iquid whey would receive for the product they

sell, based on some neasure of the value to the buyer. So
we're, you know, that's why said, | think our preferred nethod,
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if we could do it, would be to survey prices being paid for
liquid whey. That would be the cleanest and the straightest
way to get at it. And if USDA were able to undertake such a
survey, | think that would be a good thing and a good way to
get at the underlying value of whey to cheese makers,
particularly snaller cheese nakers that don't have the scale or
the ability to manufacture products. But if that's not
avai | abl e, then what we we're trying to do is figure out --
okay. Sonmebody who's buying |iquid whey has an econom c val ue
in mnd that allows themto bid for that whey. And, you know,
I think maybe M. Fish can give a little nmore color to this
because he's much nore know edgeabl e about this area than | am
But the sense | have is that sonmebody's going to have to buy

t hat whey, cool it, transport it, cool it, and then process it.
And so that's going to inpact what they would be willing to pay
the seller of that whey.

Q Gkay. |I'mmssing sonething, because I, you are
starting in Attachment 4, oh, you are saying you what you woul d
really like is a product, is a price for just raw, absolutely
raw, untreated, untreated whey?

A, Liquid whey, liquid dilute whey, yeah

Q Wuld you factor in there the liquid undiluted whey
that's just spread on the fields? |Is that how you woul d want
to get to that val ue?

A | think it would be a selling price that, where there's
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an option to sell it.

Q (Ckay. But that, okay. You are not proposing that,
that's just sort of a pipe drean?

A Well, I think we would propose it if we thought it
could be easily done. And | think, you know, it would be worth
USDA consi dering doing that. That woul d be one way to get at
under | yi ng val ue for the cheese naker

Q So if you look at in that system you would only be
pricing the whey produced by cheese plants that don't have
their own whey processing capacity, because you are just, it's,
it has to be a sale, so you are only pricing the portion of the
whey that is produced by cheese plants that don't have, can't
handle it thensel ves, correct?

A Yeah, | believe so.

Q You take that and then extrapol ate that value to the
uni verse of whey, including that that's processed by conpanies

|'i ke Saputo who process whey, correct?

A. Yeah.
Q Ckay.
A. | believe so.

Q If you ook at Exhibit 96, we don't even have to have
it in front of us, I think you know these data. In California,
the CDFA data shows that while there are a nunber of small
pl ants that don't process their own whey, that of the volune of

whey produced in all the plants in California, roughly 83, 84,

5648

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

85 percent of that whey is processed by plants that have whey
processing capacity, correct?

A.  The bulk of the volune is processed by plants that have
why processing capacity. So yes, the bulk of the plants do not
have whey processing capacity.

Q Ckay.

JUDGE CLIFTON: | can hand himExhibit 96 if you want to be
nore specific.

MR BESHORE: | don't really -- | don't really need it. |
did, | wal ked through those calculations with one of the other
W tnesses, and | don't even renenber who it was, at some point.
And it's, you knowit is in the 80's, the percentage of
capacity that is shown on there to be, to have whey process.
The percentage of the production that's shown to have whey
processing capacity. And that sounds about right to you,

Dr. Schiek?

JUDGE CLI FTON: Let me hand himthe exhibit.

MR, BESHORE: Sure.

DR. SCH EK: Yeah, that, that |ooks about right.
BY MR BESHORE:

Q Gkay. Also on page 12 of your testinony, you say
toward the bottomthat, it takes a substantial vol unme of
resident whey to justify the investment in the whey processing,
' m paraphrasing. Do you have a nunber, a vol une nunber t hat

you are referring to there?
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A |1 don't. Do you have any?

Q Maybe M. Fish does.

MR. FISH  Yeah, |ike how big, on how nuch mlk a day a
pl ant woul d need to process to justify whey processing; is that
the --

Q I'mnot sure whether Dr. Schiek was referring to the
whey volume or the raw mlk volume. | guess, one or the other,
woul d be convertible back and forth.

MR FISH That's an interesting question. | think earlier
we tal ked about the results of the Wsconsin whey study, and
sone of the levels of investnent required at, for varying size
plants. Ganted, that data is dated. So | nean, | think the
investnent level, if anything, is understated. So | don't have
any firsthand know edge of what varying |evels of capacity,
what that investment is. But, soit's difficult to put a
nunber on at what point it nmakes sense for the operator.

Q (Ckay. Let nme ask you, Dr. Schiek, on, | think, you
know, M. Vetne was going back to the MWand you have sone
conments about the MW and | think there's probably sone
nostalgia in for the MWsonetines when we start tal ki ng about
sonme of these pricing challenges.

But on the top of page 3, you're talking about the, you
know, the M nnesota, Wsconsin price. And like, in the third
line you reference the MWbasis would be a mninmum price that

woul d be market clearing in all FMMOs. In your view, did it
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work well that way when it was, when it was in place in the
Federal Order systenf

DR SCH EK: Wwen | started in the industry in 1982, to ny
know edge, and then through the '80's as | was sort of working
on dairy research, the sense that | had was that, yes, it did
work well that way because M nnesota and Wsconsin was, first
of all, was G ade B mlk, so it wasn't Gade Amlk, it was a
| oner val ue just because of the different nature of Grade A and
G ade B. And al so because there was so nuch m |k produced up
in that part of the country. And so, yeah, | think it worked
wel | fromthat standpoint for awhile. You know, | kind of left
the dairy industry some and then canme back in the late '90's,
and, you know, what was clear by then was that production of
mlk, as well as manufacturing plant processing of that mlk
had been noving farther and farther west, as particularly after
the 1985 FarmBill, when support prices were reduced and mlk
production in Wsconsin started to fall.

Q kay. So later in the next sentence, actually, in the
par agraph top of page 3 you say, "Today the states of M nnesota

and Wsconsin are no |longer the regions where mlk used for

manufacturing has its |owest spatial value.” And then you
continue, "California now has that distinction." But |I want to
focus on the first clause. |Is it your understanding that part

of the functionality of the Mnnesota and Wsconsin price

series was that it was pricing mlk in a region where mlk for

5651

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

manuf acturing had its | owest spatial value?

A. | think when we go back to the -- pricing, the OCaire
pricing rule and the idea of a single base point pricing, the
notion was that that's where the Cass | base value was its
lowest. And there's a certain economc logic to me that
manufacturing mlk would have its | owest val ue use, again,
because of a need for relationship anong the different classes
of mlk wthin an area.

Q Ckay. So that's your -- that's your assunption and
your understanding in ternms of your comrents and eval uati on of
the MWprice?

A. Correct.

Q Gkay. Now, if that were not the case, if, in fact,

m |k for manufacturing use did not have its | owest spatia
value in Mnnesota and Wsconsin, would that change your

t hi nki ng about pricing manufacturing mlk on a national basis
at all?

A | still believe, M. Beshore, that if you are going to
set a price that is going to apply everywhere as a m ni mum
regul ated price, if you don't establish it where mlk has its
| owest val ue, you are overpricing mlk to sonebody. And
don't, it is a philosophical, an economc belief that that's a
not correct way to price mlKk.

Q Ckay. So | understand you're articulating a

phi | osophi cal and economc belief. But if, in fact, the record
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denonstrates that during the tine when the MWprice applied

t hroughout the Federal Order systemand did the job, as you
have acknow edged, that Gade B mlk did not have its | owest
spatial value in the Upper Mdwest, wouldn't that be inportant
for the Secretary to consider?

A 1 think it would be inmportant for the Secretary to
consider. | don't think it would change ny concl usion.

Q Well, your conclusion is based on theory, which is hard
to change, right?

A Yeah.

Q kay. |If, as aresult of this hearing, if the
Secretary adopted your Proposal 2, the Dairy Institute's
suggestion that California have a | ower price than the rest of
the orders, should each order have its own? Should the Pacific
Nort hwest then have a different separate price fromthe rest of
the country, and Arizona the sane way?

A.  Yeah, that's a good question, M. Beshore. You know,
ny viewis that you would, you would either want to have a
regul ated price surface for manufacturing mlk, where you m ght
have zones where you have a | owest price zone, and nmaybe a
m ddl e price zone, and a higher price zone, but probably the
clearer, clearest way to set a mninumprice that would apply
everywhere, is to set it at where it has its | owest value. So
ny view woul d be that you probably would still have a m ni num

regul ated price that was the sane everywhere, it just would
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need to be --

Q It wuld be the California price.

A. It would be the California price.

Q Yeah. Do you have any idea what inpact that woul d have
on dairy farner inconme in the rest of the US?

A | don't, really. | think where market prices are
al ready higher, there's -- there's a chance that it won't have
significant inpact, because the market's setting those prices
above Order m ni munms anyway.

Q ay. Thank you, Dr. Schiek, M. Fish. | don't have
any other questions at this time, your Honor.

JUDGE CLI FTON: Thank you, M. Beshore. Dr. Schiek, | was
intrigued when M. Beshore said, well, if you were trying to
get a price, for exanple, with the raw, unprocessed liquid
whey, the |eftover whey stream you wouldn't be including in
t hat survey, cheese plants that do their own processing of that
whey. That intrigued me because the testinony that we have had
so far seems to indicate that when cheese manufacturers go into
t he business of doing something with that whey stream it's
partly because dealing with that whey streamis an expense and
a nuisance. So your formula val ues the whey, but does it
adequately address the problemthat the whey is for the
manuf acturer that can't nake noney fromit?

DR. SCH EK: So that's a good question. And | think what

we're doing here is trying to strike a bal ance between the
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cheese plants where there's a conpl ete di sposal cost associ at ed
wth the whey that they're not able to get anything for it, and
the fact that, you know, some plants are able to recover val ue
for that whey. And then there's plants in the mddle that are
sell'ing whey and maybe offsetting sone of their costs or maybe
getting sone value for selling the liquid whey. And that group
seens to be kind of in the mddle, between the ones who are
really not able to get any val ue and those that are getting
more value. And the idea of having the brackets of maxi mum

val ue and a mninumvalue is taking into account those plants
that don't have any ability to capture val ue from whey.

JUDGE CLI FTON: W had the one gentleman who testified that
he pays the tanker trucks to conme haul that product away.

DR SCH EK: Correct.

JUDCGE CLIFTON: And if it is perishable within four hours,
it is a rather unw el dy product.

DR SCHEK It is, it's a conundrumfor -- | nean, it's a
difficult problemfroma policy perspective, because cheese
plants are so different, and what they are doing with the whey
is different. And so | think we're trying to figure out howto
strike a bal ance and represent sone value for the whey. But we
feel like, you know, there's a ot of cheese plants that aren't
recovering val ue, or enough value to conpensate for the added
m |k costs associated with the current dass Il formla.

JUDGE CLIFTON:. M. Fish, can you hel p?
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MR FISH If | would just naybe add a few coments.
think the gist of what the, on the other solids value, there's
a fewthings that | think need to be recognized and kind of the
background of what's actually going on.

Nurmber 1, as we all know, the small cheese, we have an
ot her solids value that's based on a whey price, assumng that
peopl e generating the whey are drying it. And we know fromthe
W sconsin survey that that's not the case. There's 80 percent
of themdo not dry whey. So, nunber 1.

Nunber 2, one has to question the value or the using,
is dry whey the right product to use as a basis for the other
solids value? Because what's been going on in the industry, at
the introduction I mentioned, | tal ked about evol ution, and
there's been a significant nmovenent in the whey industry to
hi gher protein products, WC 34, WPC 80, WPC 90, protein across
the world is in vogue. And so you have cheese nakers and whey
processors that are trying to produce nore products of higher
protein because that's where the value is.

So what was the -- what's proposed here is that if, is
whey is, whey is still being produced, but to keep it in
perspective and that protein is really the product of the
future and we need an other solids value that is based on a
finished product, in this case, the only published market we
have is for WPC 34. Maybe in time there will be published

markets for 80 and isolate and higher |evels, but the best we
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have right nowis WPC 34. So, again, what we're attenpting to
do is create the value for a pound of protein, and rather than
we have no good information surveyed on what does it cost to
make a pound of protein, so let's take the value of proteinin
WPC 34 and convert it back to dried whey, which we have, we
have costing data on. And at the sanme tinme, in doing that,
conpensate the aggregators who are paying to haul the product,
who are cooling the product, and get that built into a make
al  onance so they can be kept whole.

JUDGE CLI FTON: Thank you. Who el se has questions for
Dr. Schiek and M. Fish? M. Mltner?

CRCSS- EXAM NATI ON

BY MR M LTNER

Q Thank you. Ryan MItner, counsel for Select MIKk
Producers.

M. Fish, did | hear you say that part of your job

responsibilities include finance and things al ong those |ines?

A, Not any longer.

Q Ckay. They did at one point?

A Yes.

Q So | didn't hear you conpletely incorrectly.

Do you recall questions from M. Vetne about return on

investment? Do you recall hearing those? | think they were
directed to Dr. Schiek, but did you hear thenf

A, Yes.
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Q As | heard the question fromM. Vetne, he -- he
expressed a return on investment as a fraction where the
nunerator was the return on investnment in dollar terns, and the
denom nator was the sales price for butter. Do you recal
t hat ?

A. | renenber the conversation, | wasn't, | don't recal
t he specifics.

Q Gkay. In your finance experience, wuld that the sanme
way woul d you calculate a return on investnment, where you would

calculate it as a return on sal es?

A. | do know this, people viewreturn on an investment in
different ways. But | guess | can't comment. It is not part
of what | do right now, so I, | can't comment on it, | guess.

Q ay. Thank you.
Dr. Schiek, you testified about the appropriate |evels

for a mnimumprice and expressed your concern that setting a
m nimum price too high would be problematic and then,
essentially, you can't set a mnimumprice too | ow, correct?

DR. SCH EK: Yeah, that's a good question. |, you know, |
think you can take a statement like that to its extreme. You
know, it's, if you set a mninmumprice at zero, then you are
basically saying let the market determne the price, right? So
in a sense we know that a lot of industries, markets do set
price. So | think what |'msaying is, yeah, you could set the

price, regulated price at zero, and then the market would
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figure out what that price level ought to be. You know, |
think | said in earlier testinmony that, you know, the regul ated
m ni mum price should serve to undergird the nmarket, and | think
that's nore the concept. That you are, you are sonmewhere near
the market clearing price, but not above it so you' re providing
that sort of undergirding of the marketplace if you are going
to have regul ated pricing.

Q Well, in your opinion, what woul d be the purpose of
undergi rdi ng the market?

A |1 think it's a way to provide some stability in the
mar ket pl ace

Q You would agree with me that one the purposes of mlKk
mar ket regulation is to provide for protection of producers in
the absence of bargaining power, correct?

A, Yeah, | believe that is one the goals.

Q And that if that is one the goals, that setting a
mnimum price too | ow could be detrinmental to producers in the
absence of bargai ni ng power?

A | tend to viewthat there's a -- there's a market price
out there that is needed to supply all the demand at any given
price level, and if that demand at a particular price |evel
exceeds the supply, then the price is going to rise to meet
that demand until the equilibriummarket clearing price is
r eached.

So -- so | guess I'm-- I'mbelieving that the narket

5659

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

will determne the correct price. | think if you, if you were
to set regular price well below kind of what has been
experienced, it may take awhile for that nmarket to find that
mar ket clearing price.

Q In order to find any market price, you require willing
buyers and willing sellers, correct?

A. Correct.

Q And you al so, you have to have the absence of
conpul sion, correct? Neither side nust be conpelled to

transact, correct?

A. Correct.
Q | think we tal ked over each other there.
A. Correct.

Q W both said correct. And despite all of our
technol ogi cal inprovenents and what not, m |k and whey for that
matter, renmain highly perishable products which adds an el enent
to the conpul sion that nmust be considered, correct?

A, Correct.

Q | want to change directions a little bit and try and
get a good handl e on the cheese manufacturing prices, and
particularly how they are reported to USDA. So for these
guestions let's just assunme that the NDPSR price for cheddar is
$1.70, which | think is pretty close to where we are, but it is
a good round number. Ckay?

A.  Un- huh.
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Q So if a cheese manufacturer in California is selling
its cheese for $1.60 at its dock, is it your understandi ng that
that price at $1.60 is what gets reported to USDA?

A. | guess the answer is | don't really know how those
reports are filled out.

Q Ckay. |Is it your understanding that those prices are
FOB the plant?

A.  That was ny under st andi ng.

Q Ckay. It is ny understanding also, so let's work from
our understandings and take that for what it's worth.

A Ckay.

Q If that same California plant sells the cheese to a
purchaser in Wsconsin or in the Mdeast let's say, and the
price is $1.60 FOB the plant, and | think the record evi dence
suggests that it may be ten cents per pound to haul the cheese
that far, and let's assunme that's the price. So in that, in
that instance, our understanding, | think nutually, is that the
price that gets reported there is still $1.60 to USDA

A, That woul d be ny under st andi ng.

Q kay. And one would assune that that's a profitable
sale for the cheese manufacturer or else rational, you know,
rational manufacturers wouldn't nake that sale, correct?

A.  That woul d be the assunption, yeah.

Q ay. |If that cheese manufacturer is able to sell the

cheese at $1.60 and then pay the freight cost to Wsconsin,
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woul d not that suggest that there's ten cents of profit for
every pound of cheese that's sold in California by the same

manuf act ur er ?

A I'mnot followng that. | would, nmy answer woul d be
no, I'massumng that sonebody's paying that transportation
cost, so -- so | guess I'mnot seeing it. That there's ten

cents profit.

Q Gkay. So | guess your assunmption is that then the
buyer is paying the freight in that hypothetical and that's why
there would not be profit for the sale made in California?

A. I'"'mhaving trouble getting my mind around it this
afternoon. So the plant, FOB price the plant is $1.607?

Q Correct.

A And that's what's being reported. | guess |I'm assum ng
they are selling it for $1.70 in Chicago, and then the freight
cost is ten cents. AmI| -- that's -- that would be ny
under st andi ng.

Q Sure. Soin that -- and your understanding, then, if
they are selling it for $1.70, that's what the purchaser of the
cheese is paying, correct?

A Yes.

Q $1.60 of that essentially goes to the manufacturer
correct?

A, Correct.

Q And ten cents goes to pay for the freight truck?
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A. Right. Correct.

Q If that's a profitable sale, doesn't it follow that the
sale in California at $1.60 | eaves ten cents on the table, or
essentially there's ten cents of profit not recogni zed there?

A I'mnot seeing it that way, M. Mltner, sorry.

JUDGE CLIFTON: M. Mltner, in both cases the cheese is
priced at $1.60 FOB?

MR M LTNER  Yes.

JUDGE CLIFTON: So howis it different whether it goes a
foot or whether it goes to Chicago?

MR. MLTNER | guess because there's an additional ten
cents that the purchaser is willing to transact there that's
not accounted for in California.

JUDGE CLI FTON: But fromthe viewoint of what it cost to
make that $1.60 worth of cheese, it is the same. So | don't
see -- | don't see what --

MR MLTNER: Apparently |I'mnot conveying this well.

JUDGE CLI FTON:  You are not, because this is not, | mean,
your questions are very inciteful, and this one |I'm not
fol | owi ng.

MR MLTNER Then let ne retire, and if | have the
opportunity to think this through again, I'Il represent it.

JUDCGE CLI FTON: That sounds good. | think we could all use
a break. There's not as much oxygen in this roomas there had

been in the others. This is going to be a relatively short

5663

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

break. It's now 3:48. Please be back and ready to go at 4:00.
(Wher eupon, a break was taken.)
JUDGE CLIFTON: We're back on record at 4:03. M. Mltner?
MR. MLTNER. Thank you, your Honor. | think |I have found
the error of ny logic, or at |least ny presentation, Dr. Schi ek,
so we'll try again.
DR SCH EK:  Ckay.
BY MR M LTNER

Q Easy question. You are famliar with this thing called
Dairy Market News?

A Yes.

Q Gkay. Anong the useful pieces of information that they
include are reports on cheese sales. Are you generally
famliar with those?

A, Wiich cheese sales are we tal king about ?

Q I'mtalking specifically about the regional reports on

whol esal e cheese transactions?

A. Yeah, | think I'mfamliar with that section of the
report.
Q kay. Do you normally look at the relative, | guess,

the relative sales prices of cheese in the west versus other
parts of the country?

A No, | don't normally | ook at that.

Q Gkay. In the nost recent edition, I'Il report what's

here and let's just use that as a point for our discussion,
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rather than for the truth of what 1'mgoing to tell you, even
though I'Il be honest. Ckay?

So 40 pound cheddar bl ocks in the Mdwest are reported
at 1.7250 dollars through 2.1200 per pound.

A 2.1207?

Q Unh-huh. So $1.72 to $2.12.

A Ckay.

Q For the west, cheddar 40 pound bl ocks are reported at
$1.73 up through $2.17 and a hal f cents.

A, Through what again?

Q $2.17 and a hal f.

A Ckay.

Q Now, to elimnate any selection as far as ranges, let's
just look at those low figures. So $1.72 and a half cents in
M dwest and $1.73 in the West, okay?

A.  Uh-huh.

Q Now, let's assume we have our California plant and it
manuf actures 40 pound cheddar blocks, and it sells themto a
purchaser in Wsconsin for $1.73. And based on our
understandi ng that we had di scussed before, | picture that as
$1.63 return to the manufacturer and ten cents or so for
freight, okay?

JUDGE CLI FTON:  You had started the hypothetical, though,
with the assumng that the prices were FOB. Are the Dairy

Mar ket News prices FOB? Did you establish any kind of
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under st andi ng about that?
MR MLTNER | guess we haven't established that.
BY MR M LTNER
Q Do we know, Dr. Schiek, do you know if the prices in
Dairy Market News are reported as the prices for the plant or

the prices for the purchasing entity?

A. For this section, | don't know And | have a
recollection, so M. MItner, |, again, | don't have the
docurment in front of me. | have a recollection that whol esal e

prices on the regional basis are often reported in | ess than
carload lots, so mxed lots. And there can be a |ot of
variation in those prices. So again, | don't know, you know, |
tend to think of, particularly when | think of the spatia
val ue and the bul k of product that's noving, | tend to think of
full carloads that nove as opposed to mixed lots. And you
m ght be referring to something that's full carloads, | don't
know. But I'm wthout seeing it | can't really get a mnd on
what prices and what products it's actually referencing.

Q kay. Well, rather than try to get around that. |'I|
just leave it as it is. Thank you.

JUDGE CLIFTON: Certainly sonmething to |l ook into. You have
rai sed an interesting issue.

MR. MLTNER  Thank you.

JUDCGE CLI FTON:  Wo el se has questions for Dr. Schiek and

M. Fish. M. Beshore?
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CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Thank you for indulging me for a few nore questions,
your Honor.
JUDGE CLIFTON: O course.
BY MR BESHORE:

Q Dr. Schiek, have you done any cal cul ations estinating

t he amount bel ow the Federal Class Il price the Dairy
Institute's proposal for Cass Il mlk wuld be?
A Yeah, | have sonme rough nunbers, but | will say there's

a wtness who is going to be testifying on the inpacts of the
proposal, and nmaybe nore appropriate to talk to them when they
appear .

Q kay. As long as they are going to have a w tness.

A. W are going to have a w tness.

Q I'll be satisfied

JUDCGE CLI FTON: Do you know who that is, Dr. Schiek?
DR. SCH EK: Yeah, that will be Sue Tayl or.
BY MR BESHORE:

Q kay. And | think thisis, thisis for M. Fish. |
have a lot to | earn about whey, the whey business. And | have
heard WPC 34 and the higher concentrations referred to both as
intermedi ate products, and | think you have referred to them as

finished products. Wiat's right? Are they -- are they
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finished products or are they, in case condensed whey, |ike
condensed mlk, mainly an internedi ate product that's used in
anot her product?

MR FISH Let's, maybe the best way to ook at that is
whey is nuch like mlk, you can buy it in powder form you can
buy it in condensed form UF form RO form whatever. WPC in
this case, is nuch the sane way. Wat's traded, what's
publ i shed and traded on the Dairy Market News is a powdered
product. There are liquid versions of WPC that are sold bel ow
mar ket levels to kind of, because there's no drying cost
i nvol ved in the processing. So does that answer your question?

Q Is it proper to refer to themas internedi ate products
or finished products, what's nost descriptive?

A | would say that the, if you are referring to the
products that are published in the Dairy Market News, those are
finished products.

Q The dry whey.

A, Correct.

Q kay. Now, I'mreferring to the, you know, the wet
whey products, including WPC 34 and hi gher |evels of WPC 80, 70
what ever .

A.  So, okay. So when you say WPC 34, WPC 80, WPC or WPI,
whey protein isolate, for the, finished those are finished
powder products. Any one of those three can be sold, | would

call an internediate product in aliquid form
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Q Ckay. So they are not actually powder, they are
liquid, right? Is WPl a powder?

A Yes. But it, so, yes. But it, so, when you start,
when you start with the whey and run it through a process to
concentrate the protein, it's in a concentrated liquid form
prior to being dried. At any one of those protein |levels, 34,
80 or isolate.

Q Gkay. And when they are tal ked about, they are tal ked
about as concentrated liquids, is that --

A. Tal ked about in?

Q Wen you say, WPC 807

A. That's a powder.

Q Wien you say WPC 34?

A, That's a powder.

Q So, okay. So what's the noisture |level in WPC 347

A, In powder formit is about three percent.

JUDGE CLIFTON: |'mconfused. How do you know wi thout him

telling you -- okay. So if he just said is WPC 34 powder or
liquid. Would your answer be, could be either?

MR FISH It could be either.

JUDGE CLIFTON: kay. |Is that also true of WPC 80 and
WPC 90?

MR FISH  Yes.

JUDGE CLIFTON:  Ckay.

MR, FISH | apologize. | thought he was making reference
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to the, when people talk about, typically speaking, when people
tal k about the markets, WPC 34, 80, or isolate, they are
referring to the market in powdered form
BY MR BESHORE:

Q Sothisis for Dr. Schiek. |Is that the market that is
the start point for the formula on Attachment 47?

A. Correct, it's a powder price, powder formprice that's
publ i shed.

Q kay. Thank you. One final question. The, for
Dr. Schiek, in Proposal 2, in various of the product price
formul as, you propose taking the CDFA cost study information
and essentially dropping it into a price fornmula, correct?

A Yes.

Q Ckay. That's not how CDFA uses this is cost study
i nformati on however, is it?

A, That's correct. They will sonetines set the
manuf acturing cost all owance at the weighted average pri ce,
sonetinmes they won't. And sone of the reasons for that may,
m ght be, they mght | ook at the dispersion of the costs and
say, well, the weighted average cost is kind of in the mddle
of a very big range, and there's sone plants at the very | ow
end that are, would be perhaps experiencing a wndfall. And
they may decide to set it alittle bit |ower than the weighted
average cost. That's a policy decision that they make. W

were just trying to be consistent with our, with our proposal.
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Q Ckay. By being consistent, you nmean you are just going
to apply the nunbers w thout any application of policy to thenf

A, W're, yeah, we're proposal those nunbers as being
appropriate.

Q Gay. Thank you.

JUDGE CLIFTON: Dr. Schiek, as we |ook at Attachment 4 in
Exhi bit 123, what portions of it are periodically updated with
new i nformation?

DR. SCH EK: \Well, the WC 34 price is one that would
change monthly by the, with the market, so that's the only sort
of automatic change. And then the 3110 is an aggregate of a
manufacturing cost allowance of, | think 2310, a cooling cost
of 3 cents per pound of solids, and then a transport cost of 5
cents per pound of solids. So any one of those could be
updat ed periodically by a hearing.

M. Vetne's questioning of ne was suggesting, or he
asked if | thought it would be a good idea to have sonme kind of
regul ar cost survey that could be used to update those fornulas
more frequently, and | think |I responded | thought that would
be a good i dea.

JUDGE CLIFTON: One of the witnesses who testified about
how the market fell out with various whey products and nore
than one of these products, he thought some sort of a conposite
price of whey protein products would be good. Is it a problem

that there is no avail able published data on any product but
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the WPC 34 in powder forn?

DR SCH EK: That is the only one we have, but | think
would like to et M. Fish respond to the question, because he
has a better understanding of the markets than ne.

MR FISH So weekly there's a published --

JUDGE CLIFTON: Now, so that you don't break your neck
rather than talking to me, just talk to the m crophone, but |
appreciate it.

MR FISH So there is a Dairy Market News publishes weekly
the WPC 34 and the dry whey price. So both products are,
again, are reported every week. And what, | think what the
point that is trying to be nade, and I'Il just repeat this, to
your point, your Honor, you could use an average of the two.
Qur feeling is that given the novenent in the industry, and if
you | ooked at, | can't remenber what page it is, Bill, in one
of the other charts, the whey production's actually decreasing
in the country. WPC and WPI are increasing. So it's our
recomrendation that, and the only reported WPC product
currently is WPC 34. At sone point in time, perhaps, WC 88 or
isolate will be reported as well, but for now, the only
concentrated protein that's reported is a 34 percent protein

So we're, what we're suggesting is to determne the
value for a pound of that protein, and then, and convert it
back to a value in dry whey, because, just so you know, the 12

in that fornula comes fromthe fact that whey powder has 12
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percent protein. So we're trying to take a product at 34
percent protein and determne its value and apply that to a
product cal |l ed whey powder that has 12 percent protein. And
then, as you keep noving ahead in the formula, we're saying
that the nake al |l owance, which needs to be considered, the
current 19.1 cents is not reflective of the true cost of
producing it, and that the correct number is 31.1, when you
take into account the cost that Bill nentioned about, the whey
getting transported and the whey getting cooled to a point
where it can be processed as a food grade product.
JUDGE CLI FTON: Thank you, that's very hel pful.

Who el se has questions for Dr. Schiek and M. Fish?
It's this -- this stuff is conplicated enough, that if each of
you tell ne three tinmes the same thing, |'m beginning to get
it. M. Taylor?

CRCSS- EXAM NATI ON
BY M5. TAYLOR
Q Good afternoon. This is Erin Taylor with the USDA

M. Fish, | have not introduced nyself to you, so thank you
very much for coming up here and testifying today. The sane,
of course, goes for you, Dr. Schiek

So you wll have to indulge me a little bit. |'msure
sone of the questions | ask in general m ght be things that got
di scussed in the previous two weeks I was not here. And |I'm

al so one of those people who needs a little tinme to process, so
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ny questions would probably be a little nore logical if | got
to ask themtonorrow. But since | don't, M. Fish, just for
the record is clear, you are not, are you the first witness to
testify on behalf of Saputo? | want to make sure in the record
there's sone di scussion somewhere about Saputo.

MR FISH | believe Geg Dryer testified, who is also a
Saput o enpl oyee.

Q Gkay. Geat. Wiuere should we start? Ckay.

| kind of want to start big picture. In comng up with

your prices, in general, you want to nake an adjustnent to the
prices currently used in Federal Orders for California, and
t hat adjustment, you have kind of calculated, is taking the
national price that's reported by the National Dairy Product
Sal es Report and subtracting off the California price, taking
that five-year average.

A. Correct.

Q How cone you decided to use five years? Wy is that an
appropriate average to conpute?

DR. SCH EK: In trying to, essentially what we're trying to
do is estinate a basis by location, a difference between those
price series. And there is sonme novenent in those series, so
if you use too short a tinmeframe, you could end up with
because of timng in the market and somewhat, you know,
differences in terms of the timng of how those prices are

constructed, you mght not get an accurate read, so we want a
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bit |onger timefrane.

Using something |like ten years, then you run the risk
of you're capturing a relationship that really is outdated,
t hi ngs change, supply and demand change, production changes,
costs of moving product change, and so we kind of felt |ike
five years was an appropriate range because it was current
enough to reflect, large enough to kind of get a better picture
of the true basis between those price series, but current
enough to be rel evant.

Q And along those sanme |ines, we would be putting in the
regs, the regulations, a fixed adjustment, and you woul d be
using a price series, to get to that adjustnent, you are using
a price series nowthat's collected by CDFA.

A, Correct.

Q So going in the future, how would we make an
appropriate adjustnment to that adjustnent, if that, assum ng
that those price series would no | onger be published?

A.  Yeah. That's a good question, and thank you for
bringing it up. | think that, you know, to keep that price,
those price adjusters updated, just like M. Vetne asked ne
about manufacturing cost allowances, surveying the plants on
the actual FOB prices received would al so be sonething that
woul d be val uabl e and probably necessary to keep that, to have
information to update that price adjuster as needed.

Q (Gkay. But part of your proposal doesn't include such a
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survey by USDA?

A. Yeah, we didn't, we didn't include that.

Q Gkay. So you want an adjustnent for,
an adjustnent to the California prices,

Californi a make al |l owances,

formul a of vyields.

A.  Un- huh.

thing for nake all owances,

Q Maybe next go round?
A Yeah.

Q And the sane

A Yes.

That's right.

| would assune?

you' re asking for
an adjustnent to the

but there's a third part of the

Q D d you consider adjustnent for California yields? |

don't have a clue what it would be, if it would be, your yield

i's higher or |ower,

consi dered?

but with that, was that sonething you

A, Didn't really consider adjusting the yields. | don't

know what those yi el
public data avail abl
interesting point.
Q Ckay. Let's
Exhi bit nunber 123,
second table. So |

with. You take the,

ds are. Again, there's no,

e on plant yields, but you

currently no

rai se an

turn to, | think your exhibits, which is

page 6, please. And I'mon the second box,

do understand what nunbers you conme up

' mtal king about the third colum from

the right. California, mnus CVE CDFA 40 pounds. | understand

how you cone up with this adjustnment that's .0168, and | al so
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under stand how you, for a different tinme series you cone up
wth the adjustment of .0056. |'mlost on why those two
nunbers shoul d be added together and applied to the cheese
prices, the final adjustment of .0224.

A, Ckay. So that's a good question. Thank you. So what
we're trying to do is establish, what we're really trying to do
I's establish a basis between NDPSR cheddar bl ocks and the
actual price for cheddar cheese bl ocks received by California
plants. So we have this problemthat the observations of those
prices received by California plants FOB the plant, that data
is older. And we're trying to estimate that basis by, first,
| ooking at the difference between -- okay.

| deal |y, what you would want to do if you had current
data on the FOB price for California plants, is you would
conpare it to the data on NDPSR data on cheddar bl ocks, that
woul d be ideal. Wll, we don't have that, so we are trying to
figure out a way, how can we approxi mate that given the data
that we do have? And so we |ooked at the conparison, kind of
using the CVE as our sort of hinge here to swing on, or point
of reference, comon point of reference. And so we're taking
t he conparison between the FOB California plant price and the
CME to get that basis. And granted it's a historical basis, it
may have changed. | think there's been sone testinony in the
hearing already that suggests it may be |arger today, but

that's the data, the objective data that we have is that data
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at the end of 2011. Then we're |ooking at the basis between
t he NPPSR bl ock only place and the CME. And the reasons those
are slightly different timeframes, is because we, it's a bit of
a judgment call as to whether the 26 to the 25th CVE price, or
the nonthly average is a better approxinmation for NDPSR |
guess our feeling was that the nonthly average was probably
closer. |It's difficult because of the way the NDPSR is
constructed, it doesn't include a set proportion of the nonth,
you know, that's constant across tine. So -- so we, but we --
we | ooked at the conparison in between the NDPSR cheddar bl ock
and the CME nmonthly average to get that relationship. So we
have the connection between California FOB prices in CME, and
then we al so have the connection between CME and NDPSR.  And so
we're kind of trying to string that NDPSR California FOB by
goi ng through the mddle and | ooking at one side and then the
ot her and then adding themtogether. Does that nmake sense?

Q Yes, | now can understand your | ogic.

A Ckay.

Q So you are working through a mdpoint to get to your

end gane.
A, Right.
Q Cotcha. | don't knowif | would have figured that out

in three nonths fromnow Ckay.
What else did | have for you? Let's turn to page 15 of

your Exhibit 123. First, a few, what | think wll be
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corrections to the record, and I' munder the Class IV price
fornul as, nonfat solids price. You have nonfat dry mlk price
at, | think the at should be deleted and it's just nonfat dry
mlk price, mnus the .0244, mnus, and you have .1678. |
believe this should be .1997, which in ny notes said see page 7
of your testinony.
A.  Ckay. You know, as you say that, | think you are
absolutely correct, it should be .1997.
Q Yeah. So I think we might need to get that corrected
on the official copies.
JUDGE CLIFTON: Yeah, I'mgoing to need your help again
So let's see. Let nme hear it fromDr. Schiek. So we'll start,
Ms. Frisius, you and | will be on page 15 of Exhibit 123, and
we'll be looking at the Class IV calculation the third bullet.
And Dr. Schi ek, how should it read?
DR SCH EK So it's nonfat solids price equals (nonfat dry
mlk price - 0.0244 - 0.1997) tines 0.99.
JUDCGE CLIFTON: So, Ms. Frisius, were you able to follow?
M5. FRISIUS: Is it two or three 9's? 1997?
DR. SCH EK: 1997, that's correct.
JUDGE CLIFTON: So we strike the "at", we strike 0.1678,
and insert 0.1997. Dr. Schiek, will that do?
DR. SCHEK: | think that's, that's correct.
JUDGE CLIFTON: M. Taylor is amazing.
DR. SCH EK:  She is.
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MS. TAYLOR  Thank you. | like that to be on the record.
['mjust kidding. W need a little hunor, it's late on this
Monday.

BY MR TAYLOR

Q Let's see, let's go to page 9 of your testinony,
pl ease. Second, well, the first full paragraph really, that
starts with the word "unfortunately”. And this is where we're,
you are discussing the dry whey nmake al | owance, not in your
al ternative proposal, but would be in your first other solids
price?

A, Correct.

Q Gkay. You nmake the statenment, "However, we believe an
appropriate manufacturing cost allowance can be constructed by

adding the difference,” well, | won't read the whole very |ong
sentence, but you are discussing why the appropriate dry whey
make al |l owance is constructed the way you have outlined in this
paragraph. And ny question is can you just el aborate nore on
why that is appropriate?

A Well, both dry, probably M. Fish should chine in here,
so feel free to, but both mlk powder production and dry whey
production are drying processes. So there's sone simlarities
in just the kind of activity that's going on. Dry, or whey
solids are nore dilute, so there is an added cost to drying

whey above manufacturing classes or the, excuse ne, above

nonfat dry mlk. And, you know, the kind of the rule of thunb
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nunber is, | have heard tossed around is 3 cents a pound extra
drying cost. And you know, when you | ook at the difference
bet ween the current manufacturing allowances in the Federal
Order Cass Il and Cass IV fornulas, there is a difference
that's a little nore, 3.13 cents per pound. And so what we, we
don't have a, fromthe California weighted average
manufacturing costs survey, we don't have a dry whey nunber,
but we do have a nonfat dry mlk nunber. And so we're
essentially applying that difference that we think is relevant.
W think that's in the ballpark to what it is to update a dry
whey nmanufacturing cost to something that's nore indicative of
current cost.

Q Gkay. So when you say dilute, for the record, that
just means there is nore water in your dry whey so it takes
| onger to, nore cost to get all that water out?

A. Correct. But M. Fish could elaborate on that if
he --

MR FISH W have a tendency to nake assunptions that
peopl e understand the cheese business. Sonetinmes, when cheese
is made and you separate the curd fromthe whey, the whey
that's left, sonetines we refer to that as either dilute whey
or raw whey. At that point it has about 6 percent solids and
about 94 percent water. So --

Q kay. And so the Class IV nonfat solids make all owance

you have in here .1678, that's the current nmake al |l owance for
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in California?

DR SCH EK: | believe --

Q O that's --

A.  -- go ahead.

Q I'msorry. Is it the current make allowance or is it
currently what's in the survey, because M. -- and | don't know

if they are the same or not, but M. Beshore eluded to sonetine
what's in the survey is not what's actually in the formula.

A. | believe that that is not the California nunber, the
1678, or .1678 dollars per pound, | believe that's in the
Federal Class IV fornula for nonfat solids, as is the dry whey
make al | owance of 19.91. Those are both Federal nunbers.

Q And then you are adding the .313 to the --

Yes.
Back to the --

Ckay. So then --

o > O P

I"msorry.

A No, this is good, I"'mglad you are asking these
questions. So this is the difference between the two Federa
make al | owances in the Federal M|k Marketing O ders, is that
3.13. So if you take 1991 and subtract 1678, you get 0313.
Ckay. And then we're taking that difference, that 0313, and
we're adding it to the California nonfat dry m |k manufacturing
cost. And I, yeah, | should have put that step in here, you're

right.
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Q .1997 | had it on nmy notes, but | had the scribble in
front of it?

A, Yes. Sorry, we're talking over each other. |
apol ogi ze.

JUDCGE CLI FTON: Yeah, you are both geniuses, and | need you
to go step by step, each of you. So, Dr. Schiek, you go first,
and then she can ask nore questions. So tell me what nunbers
you shoul d have put in that you didn't show us?

DR. SCH EK: Yeah, | didn't show the |ast step, which was
to take the difference between those two federal make
al  onances, the make allowance for dry whey and the make
al | onance for nonfat dry mlk, that difference is .0313 dollars
per pound. And | add that to the California weighted average
nmake al |l owance for dry whey fromthe nost recent survey, which
was .1997 dollars per pound. And if | did the nath right, that
should get me to .2310 dollars per pound, as our proposed nake
al | onance for dry whey.

JUDGE CLIFTON: So as we | ook at page 9, the first full
par agraph, the m ssing nunber that could be in this paragraph
so that we could see it, has the 1997 in it, but tell me again
t hat whol e nunber?

DR SCH EK: VWi ch whol e nunmber, your Honor?

JUDGE CLIFTON: | guess | could get it by subtracting.
know it has 1997 init. Is it O --

DR SCH EK: Correct. It is 0.1997 dollars per pound.
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JUDGE CLIFTON: Al right. And that relates to page 15 of
your ot her exhibit.

DR SCH EK: Correct.

JUDGE CLI FTON: Exhibit 123. Gkay. Now, back to
Ms. Tayl or.
BY M5. TAYLOR

Q Thank you. A few additional questions on just in
general make al | ownances. The make al | owances that you propose
if they are also used in say advanced pricing, you would want
t hose sane nunbers. |If they are not, and |I'mnot sure | woul d
have to | ook, but if they are not in your formula, proposal
that way, that is where would you |ike them also.

A.  That is where we want themal so, yeah. And there w ||
be another witness to talk about Aass I, Il prices, | believe.

Q Ckay. Now, | want to go back, | want to focus on whey.
And | have a ot to |learn when it conmes to whey, and, etcetera.
So if you could, and I'msure sone of this has been discussed
in the past couple of weeks, so if you could indulge ne a
little bit, and just give ne, if you could, for the record, a
sunmmary of the whey market in California. As | have | ooked at
Exhi bit 96, which someone referred to, there is, according to
this, 13 plants that process whey. And in your testinony, only
one plant in California processes dry whey. But could you put
sone volume -- do you have the ability to put some vol unme

nunbers behind that and give us just an idea of --
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A, Yeah, | don't have the ability to put volume nunbers
specifically on those. The one plant is not anong the | argest
plants, but it's larger than the majority, if that makes --

Q Not along the largest plants that process whey?

A That process whey.
Q Ckay.
A.  So, you know, there's one plant, | believe it actually

was entered into the record that it's the Kraft plant in Tulare
that nakes Parmesan cheese.

Q kay. On page 11 of your testinony, the |ast sentence,
in the mddl e paragraph, says, "In the US, just five percent of
cheese plants produce dry whey." Does that conme out of the

Dairy Products sunmary that you referenced in the previous

sent ence?
A Yes.
Q Ckay.
A. | believe so, yes.

Q Ckay. And M. Fish, you discussed the Wsconsin
survey, and what | took away fromthat generally, is in
W sconsin there's plants, 80 percent of the plants in Wsconsin
don't process whey; is that correct?
MR FISH Either don't process it, or there's mnimal at
best .
Q Do you think the Wsconsin narket for whey is

appropriate, in cheese market, is also appropriate to conpare

5685

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

to California? And | don't know the answer, but by the nunber
of plants, the size of plants, the type of cheese they produce,
etcetera, to deduce that maybe that sane problemexists in

Cali fornia?

A Yes, | do. | think -- | think Wsconsin's nore
magni fi ed only because you have a | arge nunber of very snall
pl ants that have no form of whey processing, as conpared to
California where there are sonme smaller plants, but conparing
the two percentage wise, the California plants are larger. But
you still have whey being transported. It is just that there's
more plants in Wsconsin that have whey to get transported.

Q Gkay. On page 14, the last paragraph reads, the first
sentence, "instead, the value of whey in the Class IIl other
solids formula should be a function of the WPC 34 mar ket
because that is the predom nant buying scheme for |iquid whey."
| guess there's been sone discussion, so this mght be
repetitive, but I kind of had that circled and wanted you to
el aborate a little nore on that market. | knowit's the only
publ i shed series that we have on whey protein concentrate
product s.

| don't know what I'mtrying to ask, but I'mtrying to
get, for the record, just the, how, why that is appropriate.
And | know ot her data you have put in here shows that dry
whey's declining. | don't knowif there's just anything you

can add just to nake that clear. And | wll state that in
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previ ous you have done a very good job of summarizing why the
Dairy Institute is seeking this proposal and what it is trying
to do, so I'mhoping you can add sone clarity here.

MR FISH So maybe the best way to look at it is when you,
let's take one of these, let's take a cheese plant that's
generating 6 percent solids whey and it is going to ship the
whey to sonmebody that's going to process it. For a nunber of
years, when that whey arrived at a processing plant, the whey
was used to make whey powder. What we're finding nowis that 6
percent whey is still being shipped to these processing plants,
but the majority of the product that's being made is a WPC
product. So | think dry whey served the industry well for a
nunber of years, and it, if there was a, if there was a fallacy
in the other solids fornmula relative to dry whey, is that it
did not, maybe these whey novenents and the costs, the cost of
t he whey, noving the whey and the cooling involved in whey
wasn't recognized.

So, again, we're trying to address that in the
proposal. But the as significant part is the fact that we fee
that the, the other solids value should be attached to a whey
protein product, and the only one that's available for
publication is 34.

Q Oay. And | don't knowif this is a question for
Dr. Schiek or you, M. Fish. 1In the other Federal Order price

fornul as, we use the National Dairy Product Sal es Report
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prices, and these are verified prices. And Dairy Market News
are reported prices, but not necessarily sonebody goes out to
the plant to verify that that indeed was the actual price. Can
you speak to perhaps how that issue?

MR FISH | would, that, only because I don't actually
report the surveyed nunbers nyself, but | happen to know the
person at Saputo that does. And in this case, she happens to
handl e the pricing for both. So the format that's used for the
whey sal es reporting could certainly be used for the WPC 34
reporting, and | think it would be, the accuracy would be as
good as what we have for dry whey.

Q If the -- if we expanded the National Dairy Product
Sal es Report to include WPC?

A, Correct.

Q kay. ay. | want to talk about some of the details
of the actual alternative proposal and the nunbers that you
used. So on page 42 of your Exhibit 123, where you |lay out
your alternative other solids price. On the, this mght be
just to clarify for the record, you say, it says, "the other
solids price per pound rounded to the nearest cent." | think
that mght need to be hundredth of a cent. W usually do four
deci mal pl aces.

DR. SCH EK: That's correct.

JUDGE CLI FTON: Do we want to make that change on the

docunent ?
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DR. SCH EK: | believe so, yes.

JUDGE CLIFTON: Direct us, Dr. Schiek, M. Frisius and I

DR. SCH EK: This is on Attachnent 4, after the line that
begins with Section 1051.50(q), toward the end of that line
there's the words rounded to the nearest cent. Insert between
"nearest"” and "cent", the word "hundredth". M. English.

MR. ENGLI SH:  Your Honor? Excuse ne, Ms. Taylor, if | nay.
Havi ng been the Scribner who caused this error, and | think if
you look in the text that | intended to use, it's
one- hundredth, so if we're going to correct it, let's correct
it correctly. So one-hundredth, and that was the Scribner and,
he shall remain nanel ess.

JUDGE CLI FTON:  You know, | don't see -- | don't see why |
don't see it. W're on Attachnment 4 right?

DR. SCH EK: Attachnent 4.

MR. ENGLI SH:  Your Honor, it is the very first line of
Section 1051.50(q) at the end there's the comma rounded to the
nearest, it reads cent with a conma, and Ms. Taylor is
absolutely correct, between nearest and cent we need to insert
one- hundr edt h.

JUDGE CLI FTON:  Ms. Frisius, have you found it and have you
done it already? Good. Thank you so nuch. | now have found
it.

M5. TAYLOR | think that's ny |ast one.

BY M5. TAYLOR

5689

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVIII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q ay. I'mjust going to kind of work through as we go
down this and try to just nake sure that the logic behind it is
cl ear and the Departnent understands what you intend to do.

JUDGE CLIFTON: Now, let ne ask a question. |s each of you
al so going to be here at 9:00 tonorrow norning?

DR SCH EK: | wll be.

MR FISH |'mnot scheduled to be here tonorrow, but if
you would like me here, I'Il change ny flight plans

MS. TAYLOR  Your Honor, | will state that |'mreally
al nost done, and | probably will be done in five mnutes. |
realize it's getting towards 5:00.

JUDGE CLIFTON:  Well, that would be great, if you can, but
| do not want you to rush through this.

M5. TAYLOR This is the very |ast.

JUDGE CLIFTON: Is your redirect, M. English, for
M. Fish? So far?

MR. ENGLI SH. Probably not.

JUDGE CLIFTON: Al right. | don't want to keep M. Fish
unnecessarily overnight, but if we need him | would like him
to be here tonorrow. So, all right. Go ahead, Ms. Tayl or.
BY M5. TAYLOR

Q Ckay. So you want to, the first optionis to take a
survey price that we survey and it's reported in the National
Dairy Product Sal es Report.

A. Correct.
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Q For whey protein concentrate. And the big picture idea
is to take that and then convert it back to sonme dry whey
value. So to do that, you first divide the nunber by .34, and
the way | was thinking that for every pound of, | think
nessed this up. For every pound of whey protein concentrate
there's .34 pounds of protein, so you are kind of com ng up
wth a per pound val ue of protein?

A. Correct.

Q Then you take that value and multiply it by .12 because
for every pound of dry whey, init is .12 pounds of protein
So that kind of takes the whey protein concentrate and brings
it down to a dry whey val ue based on protein

A,  Exactly.

Q And then you subtract the nake all owance of .3110. And
| wanted to talk about that for a second. So that's taking the
dry whey nake al | owance, adjusting for cooling and adjusting
for a transportation cost. For your transportation cost you
have a distance of 50 niles at $3.00 per nmile on 6 percent
solids to come up with .05 dollars per pound of whey solids.

' mjust asking, why 50 miles? Were does this $3.00 per nile
cone from etcetera?

DR SCH EK: You want to go ahead?

MR FISH So what we did there is we took a, we surveyed
our own facilities, to be honest. And pretty much --

Q Can you el aborate on your own facility? Your own
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Saputo or your own Dairy Institute?

A. Ckay. Because we're in the sanme situation where we

have -- we have a central facility in California to process

whey and one in Wsconsin, and we have outlet plants that ship

whey to the central |ocations. So we surveyed our own, and

thisis, this is one of the surveys, Bill, | don't know if it

was the entire survey, but we used our nunbers as part of that

survey.

DR SCHEK: If | can add to that. There was testinmony on

Friday by a whey consultant, Barry Mirphy, and he was talking

about hauling costs, and he had sone nunbers in there on

different haul costs. And | would say that he had a primary

haul over a fairly long distance that was about, based on the

nunbers he presented, if you did the math, it was about $4 a

mle. But he also said there was sone whey that was bei ng back

haul ed, which is a cheaper haul because sonebody's already paid

some of the freight, and if you can do a backhaul people wll

take less for the haul because it beats driving the truck back

enpty and getting nothing for it, and that was somewhat

| ess

than $3. So $3 seened to be an appropriate nunber that kind of

represented the range, sort of what haul costs per mle.

Q So we can look to that exhibit of M. Mirphy for that

$3?
A Yes.

Q Gve or take how you cane up with the $3, nunbers cane
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out of there?

A, Right. | would say that the nunbers woul d show t hat
the $3 was sort of consistent in the range of what he reported.

Q And the 50 mles?

MR FISH Again, | think that was what you will find if you
called, if you picked up the phone and called a trucking
conpany that hauls liquid products and asked them what their
cost for running mle is, they would tell you it is about $3 to
$4 it could be sone cases |less, but we used, that's where the
$3 cane. Fromit's a pretty consistent value used in the
i ndustry.

Q But the distance of 50 mles, is that supposed to, is
that representing generally how nmuch you nove from one of your
smal ler plants to your |arger processing whey processing
facility?

A, In our case, and again, | wasn't here for
Barry Mirphy's testinmony so | can't speak to that, but it would
represent a Saputo cost froma nunber of |ocations on average.

Q Ckay.

DR SCH EK: Aso, if you look at Exhibit 123, page 28,
there's a chart that tal ks about, this is Wsconsin nunbers
that shows how far a product nmoves in Wsconsin. And 50 mles
isn'"t quite the mdpoint, but it is reasonably close. | think,
you know, the testinony of M. Mirphy suggested that whey

novi ng | ong di stances, a trenendous anmount of the value gets
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eaten up, so it's kind of a judgnment in ternms of a nunber that
woul d represent the fact that whey does need to be haul ed, but
we're not trying to pick the longest hauls, we're trying to
come up wth a nunber that seens reasonably representative.

Q And kind of the same questions for your cooling costs
of .03 dollars per pound of solids, where did that nunber cone
fron?

MR FISH That was actually run through a -- we use a
nodel i ng spreadsheet that you -- you enter in data that how
many pounds of whey you are trying to cool per hour, the
starting tenperature and the end tenperature, and it wll
cal cul ate how many kilowatts of electricity it wll take to run
an ammonia, in this case anmoni a conpressor, to cool the
product down. | think in the exanple we used |ike a hundred
degrees down to 45.

Q And since that is standard, then this cost would be
pretty much standardi zed between whey processing plants?

A | would say that's pretty representative, because if it
was, it is not, it is a pretty straightforward engi neering
cal cul ati on.

Q Ckay.

JUDGE CLI FTON: That was s hundred degrees down to what?

MR FISH  45.

JUDGE CLIFTON: 45?

MR FISH | don't have the -- it was either a hundred to
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45, | know 45 was the cool tenperature. W either started at
100 or 110, | can't renmenber exactly.
BY M5. TAYLOR

Q But this is a calculation you did for your Saputo
pl ants?

A, Yeah, | --

Q Just so the record is clear. W're not wondering five
mont hs from now where did .03 cone fronf

A, And you, as part of this spreadsheet, you can put in
utility costs for different parts of the country. If it is
12 cents in California and 10 cents in Wsconsin, it wll
adjust that -- that cost accordingly.

Q Gkay. And |ast question, | hope, you have the fl oor
price of .25, of 25 cents, and a ceiling of $1.50. |'m not
famliar with CDFA, but is that the floor and the ceiling they
currently have in their system or where did those nunbers come
from and why are they appropriate?

DR, SCH EK: Yeah. That nunber is in, frankly, it is a
j udgnent about what -- what would be a level that, you know, a
smal | er cheese plant mght be able to tolerate if they aren't
getting value for their whey before, you know, really, they
fell under extreme stress. And | think another thing is, we
were trying to kind of come up with a nunber that hit the
ceiling and the floor roughly the sane amount of time.

So currently there's a tenporary nunber at CDFA, |
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think it's $2 that the Secretary put in. That's a tenporary
nunber. That's higher than it's been, | think the top end CDFA
was 75 cents until this tenporary factor went into place. The
hearing panel reconmended a top ceiling of $1.50 as part of
their recommendation for the tenporary change. Those are sone
of the nunbers that are out there. W just felt |ike $1.50 was
a reasonabl e nunber because we're, again, we're trying to
provide sone limt that when whey prices or WPC prices get
really high, it's not going to cause so nuch stress that we see
cheese plants going out of business because of it.

Q And when you say it gives a range where it hit the
floor an equal nunber of times as it hit the ceiling, what
price series are you tal king about?

A, Tal king about when you apply that whole fornula and run
it through, it hit the ceiling of $1.50 nine tinmes over the
five-year period and it hit the floor nine times over the
five-year period.

Q O the data that you presented in your exhibit?

A. Right. Correct.

Q | have one nore question | need to ask. You talked
about the dairy, at the bottomit tal ks about using the
“"Central West WPC 34 Mostly price as reported by Dairy Market
News between the 26th of the prior nonth and the 25th of the
month in which the price being conputed will be effective."”

Usual ly, in Federal Orders we use the announced price
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after the month on or before the 5th. How conme this is a
different price series and we're not just using the announced
Dai ry Market News average price for the nonth?

A. That's a good question. In my experience, when you
what we tend to see reflected in the NDPSR, sonetines the
observation is that it tends to follow what's happening in the
primary market that people are using to price off of. So you
wll see the CMVE, novenents in the CME will be reflected in the
NDPSR a | ot of tines the follow week. So I guess by using the
25th and the 26th you kind of capture that same period.
Qobviously, if we had an NDPSR price for WPC 34, | think we
would want it the same pricing period that is currently used
for consistency. | guess we think if we're using the Centra
West WPC 34 Mostly price fromDairy Market News, by having a
slightly earlier time period because of the reference, the way
that's referenced in pricing whey, it would cone out, represent
the actual prices people are paying nore in the follow ng week,
and so it would kind of match up with the NDPSR froma timng
perspective. | maybe nuddled that, but that's the idea.

Q Gkay. And now |'mfinished. Thank you very much for
indulging me a few extra m nutes.

JUDGE CLI FTON: Let ne ask, just for questions for
M. Fish, and Dr. Schiek will continue cross-exam nation
tomorrow. But -- but | would like M. Fish not to stay

overnight just for cross-examnation. Let's ask any M. Fish
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questions now. M. Beshore? And M. English, you may al so
save your redirect until tonmorrow, unless you have sone for
M. Fish.

MR. ENGLISH. |'mnot gonna have time for a preview, then,
SO --

JUDCGE CLI FTON: No, we have to have a preview. Go ahead,

M. Beshore.
MR BESHORE: These are technical, | think they are for
M. Fish.

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Wien we're tal king about these, this whey processing,
we're tal king about whey that's already been separated, where
the cream s al ready been separated?

MR FISH  Yes.

Q Gkay. \Wen you are processing it in your own plant,
does, is there any reason that it needs to be cool ed?

A No, it does not. Not unless it's, if the, if you would
process it and then store it for nmore than four hours, but
typically speaking it's not, because it's processed within the
appropriate timefrane.

Q Gkay. So cooling and transportation are basically
functions that only relate to whey that's being aggregated from
ot her sources?

A.  For the nost part, yes.
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Q Ckay. What do you do with your |actose fromthe, or
the pernmeate fromthe WPC process? | nean, is there val ue
that's captured in that?

A. There -- there can be. Sone of it's, and |I can only
speak for Saputo, sonme of it's dried as permeate and dried as
| actose, some of it is aninal fat, and all depends on market
conditions at the present time. Drying perneate and |actose is
not a profitable business, so -- but there's tinmes when it is
profitable when the markets are in the right position.

Q So it tends to relate to the |actose market and those
prices? |Is that --

A Yes.

Q ~-- fair? ay. | think thisis, | guess this is for
Dr. Schi ek.

JUDCGE CLI FTON: Can you save that until tonorrow?

MR BESHORE: | can. | can. Absolutely.

JUDGE CLIFTON:. M. Fish, we will be able to let you catch
your plane. And thank you so nuch, you have added a great dea

of under st andi ng.

And Dr. Schiek, we'll continue with cross and direct
t onor r ow.

| would Iike some preview. | know M. English has to
| eave, | know we're quite late for your obligation

MR ENG&ISH | will do the best | can, but, yeah, |'m

running up against a situation here. Tonorrow, | don't know
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the name, |I'msorry.

JUDGE CLI FTON: That's okay, just give us an idea.

MR. ENGLI SH. W have a fluid processor tonmorrow, and then
we have got two Wsconsin cheese nmakers, Steve Buhol zer,
B-UHOL-Z-E-R, for Kl ondi ke, and Steve Stettler,
S-T-E-T-T-L-E-R, for Decatur Dairy. And I think there's an
Al Mchaels - - what's his conpany name, Rachel? M ke Anthony,
I'msorry, fromUnified G ocers.

JUDGE CLI FTON: Thank you. And | know you have to run

MR, ENGISH Yes, | really do. Thank you.

JUDGE CLIFTON: Good. And we'll have nore of a thorough

preview tonorrow norning when it is -- when we're back here.
Al right.

See you all at 9:00 tonmorrow norning, we'll be in the
| ndependence Room | presume we renove everything fromthis

room toni ght.

MS. MAY: We have to nove it over there now

JUDGE CLIFTON: Ch, we have to nove it over there now.

MS. MAY: But just set it up against the wall because
there's a band practice there at 6:00.

JUDGE CLI FTON: There's a band practice there at 6:00 so we
just nmove it out of here and over against the wall in the
I ndependence Room Al right. Good.
W go off record at 5:09

(Wher eupon, the evening recess was taken.)
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