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FRI DAY, OCTOBER 30, 2015 - - MORN NG SESSI ON
JUDGE CLI FTON: W are back on record on Cctober 30, 2015.
It is a Friday. It's approximately 9:01 in the norning. This
is Day 27 of the mlk hearing. W are in Covis, California.
My name is Jill Cifton. I1'mthe United States
Admi ni strative Law Judge whose been assigned to take in the
evidence in this hearing. Evidence consists of testinmony and
exhibits. W have had |ots of both.
| would I'ike nowto take the appearances of others who
are participating in the hearing, beginning with ny fellow USDA
enpl oyees.
MR. FRANCIS: Good nmorning, WlliamFrancis, F-RA-N-CI-S,
Dairy Marketing Specialist with USDA AMS Dairy Prograns.
MS. MAY: Good norning, Laurel My, USDA, AMS, Dairy
Program
MR. CARMAN. Good norning, Cifford Carman, CGA-RMA-N,
Assistant to the Deputy Adm nistrator Dairy Prograns
Agriculture Marketing Service. Don't forget to fall back this
weekend.
MS. ELLIOIT: Panela Elliott, E-L-L-1-OT-T, I'ma
Mar keting Specialist with USDA AMS Dairy Program
MR. MYKRANTZ: John Mykrantz, MY-K-R-A-N-T-Z, Pacific
Nort hwest and Arizona Orders as an Agricul tural Econom st on
detail with Dairy Prograns.
MR. SCHAEFER: Henry Schaefer, HE-NRY, SCHAEFER
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Agricul tural Economi st for the Upper Mdwest MIk Mrketing
Order Federal Order 30, on detail to AVS Dairy Prograns.

MR HILL: Brian HIl, B-RI-A-N HI-L-L, an Attorney with
the Ofice of the General Counsel. Six weeks down, three,
four, five, six to go.

MS. CHI LUKURI: Good norning, Rupa Chilukuri, R-U P-A
CHI-L-UK-URI, I"'malso an Attorney with the Ofice of the
Ceneral Counsel .

MR, BESHORE: Good norning, Marvin Beshore, MA-RV-I-N,
B-EESHORE, Attorney for the Proponents of Proposa
Nunmber 1, California Dairies, Dairy Farmers of Anerica, and
Land O Lakes.

MR, VLAHOS: John Ml ahos, J-OHN, V-L-A-HOS, of the [aw
firmof Hanson Bridgett, HA-NS-ON, B-RI-DGE-T-T,
co-counsel for the sane clients as M. Beshore.

MR. SCHAD: Good norning, ny name is Dennis Schad,
SCGHAD | wrk for Land O Lakes.

MR. ENGLI SH: Good norning, ny name is still Chip English,
CGHI-P, ENGL-1-SH I'mwith the law firmof Davis, Wi ght,
Tremaine, with ny principal office in Washington, DC, and |'m
here on behal f of Proponents of Proposal 2, the Dairy Institute
of California. And in case you have m ssed the signs, there's
a marathon on Sunday and nost of the roads are shut down. |
think that's also why we're not in the nain roomin this

bui | di ng, because that's where it is going to start.

5338

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MS. VULIN  Good norning, Ashley Wwulin, A-S-HL-EY, V--
as in Victor -- UL-I-N, I"'malso an Attorney wth Davis,
Wight, Trenmaine, representing the Dairy Institute of
California. And | would like to wi sh everyone a Happy
Hal | oween, including M. MIltner, nmy conrade-in-arns.

MR, SCH EK: Good norning, WIlliam Schiek. S-CGHI-EK
wth the Dairy Institute of California.

MR. MJRPHY: Good norning, |'mBarry Mirphy, MUR-P-HY, I
represent a consulting firmcalled BESTWHEY, LLC, based in
San Francisco, California.

MR. BLAUFUSS: Good norning, Rob Blaufuss, B-L-A-UF-US-S,
w th the Dean Foods Company.

MR DeJONG Janes Dedong, D-e, J-ONG Dairy Policy
Econom ¢ Analyst with Hilmar Cheese Conpany, dairy farner-owned
manuf acturer of cheese, whey, and m |k powder.

MR ZOLIN.  Alan Zolin, A-L-A-N Z-OL-I-N with H | mar
Cheese.

MR, VETNE: John Vetne, |I'malso a representative for
H | mar Cheese.

MR RAM REZ: Good norning, Mguel Ramrez, RRA-MI-RE-Z
wi th Leprino Foods in Denver, Col orado.

MR VU H, I'mBao Vu, that's B-- as in boy -- A-Q |as
is Vu, V--asinVictor -- U I'mwith the law firm Stoe
Ri ves and we represent the California Producer Handlers

Associ ation and the Ponderosa Dairy. Thank you.
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MR, VANDENHEUVEL: Good norni ng, Rob Vandenheuvel,
V-A-N-D-E-NHE-UV-E-L, here wwth MIk Producers Council.

MR MLTNER. Good norning, I'mRyan MIltner with Sel ect
M1k Producers.

There were a few coments earlier in the hearing about
whet her | think Attorneys or Econom sts were nore buttoned up,
and | think that Ms. Vulin and | have now settled that dispute.

JUDGE CLIFTON:. M. Van Nortwi ck is expected to testify
today and he's been taking some photos for the website in which
the audio feed recordings are being posted, so we nust have a
picture of the two of you in costune for Hall oween.

All right. Qher prelimnary issues, announcenents?

M5. MAY: Good norning, everyone. Laurel May with USDA
Vel come to the day before Hall omeen session of our hearing.
Anybody that would like to, may witness at this hearing, and
anybody who would like to question any witness may do so. W
are broadcasting via our live audio feed at
wamy. ans. usda. gov/live. And we have a court reporter taking
transcripts of this hearing and the transcripts and exhibits
that are presented here, are available on our website
approxi mately two weeks after the end of each hearing week, and
that is the AMS dairy website.

We al so have some copies of exhibits in the back of the
roomthat you are welconme to help yourself to, and we have

refreshments in the back for you, also.
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Yesterday we ended the day with Ms. Taylor on the
stand, and today, | believe we're starting with M. Mirphy.
Does that sound good? And then M. Van Nortw ck, whenever he
is, | think you are going to insert himwhen he cones, and then
M. Blaufuss is also on deck.

And M. Vetne has a question, oh, you want to tal k?
I''mgoing away you can conme and tal k.

JUDGE CLI FTON: M. Vetne?

MR. VETNE: And for the last few weeks | have been
communi cating off and on with the representative from Gol den
Cheese, which is another dairy farmer-owned, Pacific Gold,
what ever, Leonard Vandenburg will be com ng today, and he's
al so going to present sone testinony. So, that's it.

JUDGE CLI FTON: Do you know how to spell his nane?

MR, VETNE: Yes.

JUDGE CLIFTON:. WII you spell it for nme, please?

MR VETNE. L-EEONGARD V-ANDENBURG Leonard,
V-A-N-D-E-R-B-UR-G no D-- you know how to spell Leonard.

JUDGE CLIFTON: W will spell Leonard L-E-O N A-R-D.
However, | must conplinent M. Vetne, he just answered exactly
as wtnesses ought to answer, and it's all right for a witness
to be wong, but when you are asked a yes or no question you
shoul d start your answer yes or no. All right. M. English.

MR. ENGLI SH: Chip English. Thank you. And to make the

record clear, ny understanding is M. Vetne |earned that well

5341

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

after closing last, yesterday -- | don't nean the spelling.

So, yes, today the Dairy Institute has M. Mirphy, who
we would like to go on first. And we have Rob Bl auf uss.
M. Blaufuss can go, he'll be happy to know, |ast, so obviously
the other two witnesses could go between if they are here at
t hat point.

| would also like to do a little restaging for next

week. And let me start with Monday, and | don't have a

conplete list yet, | hope to have a conplete list or at |least a
better list by the tine we're done today. |If we don't and |

get a better list over the weekend, | commt nyself to

communi cating wth counsel and USDA as | |earn things. But

what | know for Monday, is a witness for Driftwood Dairy,

w tnesses for Clover Stornetta, and assumng there's tinme and
at the nmonent there is, M. Zolin returns on Section 13

t estinony.

Again, | amconfident we'll have other w tnesses, |
just don't have all the nanes in place, and I will try to
provi de those before we're done today, otherw se over the
weekend to people. | also would |like to pre-stage one other
thing. And that is that m dweek next week, either Wednesday or
Thursday, we do expect Dr. Mark Stephenson to be here. | need
to provide two very inportant caveats or conditions.

Dr. Stephenson is appearing to provide information for the

record and not as a wtness for or against any proposal or for

5342

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

or against any particular group of entities.

And second, as of ny nost recent communication with
M. Stephenson, he does not presently intend to testify about
t he Cooperative study that has been discussed otherwise in this
proceedi ng, and we, for our part, that is to say the Dairy
Institute of California and its representatives, have, and
commt under those circunstances, to not ask himany questions
about the study. So | thought especially for those on the
Internet, those who mght be interested, letting people know
that Dr. Stephenson is likely to be here and testifying either
Wednesday or Thursday, | thought that was inportant
i nformati on.

JUDGE CLI FTON: Thank you. W have a few people who
arrived after | asked people to identify thenmselves and | woul d
like themto add their participation at this tine.

MR HOLLON:  Elvin Hollon, E-L-V-1-N, HOL-L-ON, Dairy
Farmers of Anerica, Proposal Nunmber 1.

M5. KALDOR: Rachel Kaldor, RA-CGHEL, KAL-DOR
Executive Director Dairy Institute of California.

MS. TAYLOR  Sue Taylor, Leprino Foods, L-E-P-RI1-NO and
it is alovely morning for a walk in Covis.

JUDGE CLIFTON: |s there anyone el se who has not yet cone
to the podiumwho is here and expects to, well, first of all
| et me have anyone el se who is here and has not cone to the

podi um who woul d i ke to be acknow edged or introduced.
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M5. KARLIN  Marni Karlin, MA-RNI, KARL-1-N |I'm
CGeneral Counsel for the Oganic Trade Association and |I'm here
observi ng.

JUDGE CLI FTON: Thank you. And is there anyone now who has
not yet come to the podiumwho expects to testify today or who
would like to testify today? No one yet. Al right.

And as al ways, we wel come people to conme and testify,
and we wel come people to cone and cross-examne. The only
ot her announcenents that | have are, inquiring people want to
know whether it's Dairy Programor Dairy Prograns.

MR FRANCIS: WII Francis, USDA. W were recently
notified that it is Dairy Program wthout the "S'. That was
our policy change recently when we updated our website.

JUDGE CLI FTON: The case, as known in the Hearing Cerk's
office within the United States Departnent of Agriculture, is
in brackets [AQ, which means agreenments and orders, docket
number 15-0071.

Are there any other prelimnary matters? There being
none, | invite M. Mrphy to the witness stand which is to ny
right.

MR. ENGLISH. Chip English. W'Ill be passing out
statements to be marked as an exhibit, and people mght want to
have Exhibit 96 with them or we have sone copies to pass out
in case people traveling light today didn't bring it with them

and Exhibit 96 is the one | abel ed pounds of processed into
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cheese, with sort nunber of whey plants.

JUDGE CLIFTON: M. Elliott, | believe this will be
Exhibit 117, is that correct?

MS. ELLIOIT: Yes.

JUDGE CLIFTON:  |'mmarking mne as 117.

(Thereafter, Exhibit Nunber 117, was
mar ked for identification.)

JUDGE CLIFTON: And tell ne again, M. English, which
ot her?

MR ENGISH  Exhibit 96, which was initially an exhibit
that M. Beshore asked questions of M. Geg Dryer about, and
has al ready been referenced in another testinony. Again, we
just didn't want to add it yet again. The witness, in
preparing his own testinmony, had created a table, but we just
don't want to keep adding the sane docunent to the record, so
we have referenced it as Exhibit 96, and | just thought it
woul d be easier if people knew that ahead of tine.

JUDGE CLIFTON: M. Mirphy, I'lIl swear you in in a seated
position. Wuld you raise your right hand, please?

Do you solemmly swear or affirmunder penalty of
perjury that the evidence you wll present wll be the truth?

MR MJURPHY: | do.

JUDCGE CLI FTON: Thank you. Please state and spell your
name for us.

MR MURPHY: Barry Mirphy, B-ARRY, MURP-HY.
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JUDGE CLI FTON: Thank you. And the distance you were from
t he m crophone right then was quite good. And as you testify,
even though you may be |ooking at M. English, you do need to
speak to that m crophone, to the extent that probably it's not
a good idea to try to speak to me because then we can't pick up
your Voi ce.

MR MJRPHY: Ckay.

JUDGE CLIFTON: Al right. M. English, you may proceed.

MR ENGLI SH: Thank you.

DI RECT EXAM NATI ON

BY MR ENGLI SH

Q Could you read the introduction part of your statenent
and then stop, please?

A M nane is Barry Murphy and | have worked in
California's dairy industry for the past 25 years, first in
Seni or Managenent corporate environments, and for the past 15
years, as a consultant to smaller cheese plants with specialty
cheeses and whey handl i ng di sposal needs. M background
i ncludes Dairy Science and Business Postgraduate degrees,
Techni cal and Operations Managenent, Sales and Marketing
Managenent, and green field project devel opment and financing.
I live in San Francisco, California.

Q So sir, first, could you give us sone nore information
about your educational background?

A. Yeah. | graduated with a Bachelor's degree in Dairy
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and Food Science in Ireland in 1984; graduated with a Master's
degree in Dairy MIk Protein Chem stry in 1987; and then after
comng to San Francisco in 1990, | graduated in '94 wth an MBA
in QOperations Managenent.

Q And you have referenced 25 years in the dairy industry
in California. Wat did you do post-education, in well, tell
me where first and --

A.  Yes, throughout ny educational period | worked in the
Irish dairy industry during the sumrers, worked for cheese and
butter co-ops in nore or less a technical environment in |abs
and quality control. And after ny first, before comng to
California, | spent three years in the UK working in the bakery
industry with United Biscuits, and in the soft drinks industry
with a conpany called AG Barr, both in -- both in operations
and techni cal managenent.

Q So what brought you to California?

A. In the '80's, Ireland was going through a fairly steep
recession, so the Geen Card was | ooking great, so | think I
actually applied for the Geen Card while as an undergrad, and
then about five years later it showed up in the mail, so | was
gone.

Q And then?

A, And then | had 90 days to execute.

Q And was that what al so brought you to the dairy

I ndustry?
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A, Yeah, | worked -- | left college having spent a | ot of
time in, ny Master's programin Ireland was a protein research
proj ect working on whey proteins and caseins frommlKk.

JUDGE CLIFTON: Let ne interrupt. Let's go off record just
a mnute. Let's take a two to three-nminute stretch break while
we nmeke sure the audio feed is established, and | would like
sonmeone in the roomto confirmbefore we go back on that you
can hear it.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 9:33. The audio
feed was not working, it's now working. |'mnot going to go
back and do the prelimnary itenms, but | do want to begin from
the very beginning with our first wtness whose nane is
Barry Mir phy.

M. Mirphy, you remain sworn, | would like you to again
state and spell your nane.

MR. MURPHY: Barry Murphy, B-ARRY, MURP-HY.

JUDGE CLIFTON: M. English, | want you to proceed as if
M. Mirphy had not yet said anything. It will be repetitive in
the transcript, but I wanted to make sure that the audio feed
captures it.

MR. ENGLI SH: | understand and thank you, Judge Qifton.

DI RECT EXAM NATI ON
BY MR ENGLI SH

Q So M. Mirphy, could you read just the introduction
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your one paragraph introduction, and then | will do a little of
your background.

A M name is Barry Murphy and | have worked in
California's dairy industry for the past 25 years, first in the
Seni or Managenent Corporate Environnment, and for the past 15
years as a consultant to smaller cheese plants with specialty
cheeses and whey handling di sposal needs. M background
includes Dairy Science and Business Postgraduate degrees,
Techni cal and Operations Managenent, Sal es and Marketing
Managenent, and green field project devel opnent and fi nanci ng.
I live in San Francisco, California.

Q So first let's go over your educational background
What's your degrees are in, fromwhere?

A, Yeah, | graduated in 1984 from University College Cork
inlreland with a degree in Dairy Food Science, then graduated
fromsanme university in 1987 with a Master's degree in M|k
Protein Chemstry. And then later in San Franci sco, at
San Francisco State University, | took a, | graduated with an
MBA in Operations Managenent.

Q And while you were going to college or even working on
your Master's, what work experience do you have that would be
rel evant for this proceedi ng?

A Yeah, while taking the undergraduate degree, it was
mandatory to spend the summers working for the co-ops in

Ireland, so | worked nostly with the |abs at the cheese and
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butter and powder plants in Cork in Ireland.

Q And then before comng to California, what did you do
and where did you work?

A, And then ny Master's programwas a research project.
They nmake protein, a research project for Kerry Ingredients in
Ireland, I was funded by them And then | noved on to work in
the UK for three years, where | had left the dairy industry for
alittle bit to work in the baked goods industry for
United Biscuits and also in the soft drinks industry for a
conpany based in d asgow called AG Barr

Q | know we're going to be asked, so how do you spel
Kerry, in Kerry Ingredients?

A, Kerry is K-E-R-R-Y, Ingredients.

Q And then the other conpany you just nentioned?

A, AG and then B-A-R-R publicly traded conmpany in the WK

Q So what brought to you California?

A, In the 1980's, Ireland was going through a severe
recessi on, so everybody in, nost people in Ireland, | get at
the tine, were applying for Geen Cards. So as | nmentioned, |
think it was about five years later it just showed up. And
then as soon as we were, we had lived in England for a few
years, ny wwfe and |, and as soon as the Geen Card cane our
deci si on was made.

Q So -- so you cane to California?

A. Cane directly to California, yeah.
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Q And how did you get involved in the dairy industry?

A So ny first job, nmy intention when | came to California
was to get back into the dairy industry having left it for
three years. So ny first job was in San Jose as Quality
Control Manager with Sorrento, Sorrento Cheese had a plant,
Mozzarel | a whey powder plant in San Jose, California.

Q And where did you go fromthere?

A, And then |I spent about four and a half or five years
there, and then | noved up to Petal uma what was Cal Co-op
California Cooperative Creamand it becane California Gold,
California Gold --

Q Cooperative Creanery.

A.  Cooperative Creanery, right. Thank you. And | spent
anot her five years up there.

Q And then where did you go fromthere?

A, And then while at California Gold in Petal uma, we began
wor ki ng on whey. The whey industry was beginning to build, the
interest in whey proteins, so we started to research process,
processes and to | ook at market research for whey proteins. So
as soon as Cal Gold had nerged DFA, then a few of us set out on
our own and we started building whey bl ends across the U.S.
Wsconsin, Illinois, and we started consulting with cheese
conpani es throughout the states, the US, that were interested
in devel oping their whey protein businesses.

Q Was that under a conpany nanme at that point?
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A.  Yeah, that was under a cooperative called Evolutionary
I ngredi ents.

Q And about how |l ong were you with Evolutionary
I ngredi ent?

A, About three years.

Q And then what did you do next?

A.  So Evolutionary Ingredients lasted until about summer
or late 2002. The whey nmarkets had col lapsed in the m ddl e of
2002, so | -- | ended up conpletely on ny own then, and |
formed a conpany cal |l ed BESTWHEY, LLC, which is a, which is nme
basically, a consulting conpany based in San Francisco, to work
on whey protein projects.

So ny first my first project in late 2002, early 2003,
was with Marquez Brothers International, which is based here in
Hanford, California. And then fromthere | worked with Rum ano
Cheese up in the North Coast of California.

Q Could you spell that, please?

A, Rum ano Cheese, that's RU-MI-A-NO Cheese Conpany.
Then | worked for, | did a project with Farndale Creanery in
Southern California. Let's see, | worked for a conpany called
Valley Gold out in Gustine, California, on whey powders, these
were all whey-related projects or project developnent. Dd
some buying and selling of whey proteins fromLand O Lakes and
DFA. Started, | did some work with Saputo out of Montreal

some consulting work. | worked on just in this state we worked
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on a couple of green field projects that had never really cone
to fruition, massive green field projects.

Q For this record, what is a green field project?

A. Agreen field is where you, where essentially you start
wth afield, | nean, it is just an idea. And it generally
i nvol ves venture capital or high risk nmoney to start a project
fromscratch, with maybe a hundred acres, tw hundred acres, or
five acres, whatever the size of the project is.

Q \Were those connected in any way to whey production?

A Yeah, there was some interest. The interest at the
time was to build, was to build |arge-scal e cheese plants,
probably to conpete with say Leprino, Saputo, or Hlmar in the
state, and then to obviously build on val ue-added products
t hrough either whey powder, or whey protein, or permeate or
| act ose powders.

JUDGE CLI FTON: Gentlenen, you are talking as if you are in
ordi nary conversation, but because of that, sonetinmes at the
end of one of yours conversation, the other one's already
talking. So |I need each of you, please, to wait until the
other's voice dies down totally before you start to talk.
Thank you.

MR. ENGLI SH: Thank you, your Honor.

Q Is there anything el se about your background that you
think we need to know before with we proceed further?

A. No, | think | have covered nost of what | do at | east
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relative to the industry.

Q Thank you.

A.  Thank you.

JUDGE CLIFTON: In what city or area in California is
Val | ey Gold | ocated?

MR, MJURPHY: That's in Gustine, California, it no |onger
exi sts.

JUDGE CLIFTON: Al right. And howis that Gustine
spel | ed?

MR MJIRPHY: GUS-T-1-NE

JUDCGE CLIFTON. Al right. Thank you. And we have your
statement so we know what your conpany, how your conpany | ooks
when it's witten, BESTWHEY, LLC, but would you just describe
for the record how the word BESTWHEY appears?

MR MJRPHY: |'msorry, your Honor?

MR ENA&ISH | think --

JUDGE CLIFTON: Al one word with no space?

MR MJRPHY:  Yes.

JUDGE CLIFTON: If you could spell it?

MR, MJURPHY: Yes, it is all one word, no space. BESTWHEY,
B-E-ST-WHE-Y, LLC

JUDGE CLI FTON:  Thank you. And you show it in all
capitals, is that how you typically wite the name of BESTWHEY,
LLC?

MR MJURPHY:  Yes.
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JUDGE CLI FTON: Thank you.
MR. ENGLI SH: Thank you, Judge difton.

BY MR ENGLI SH.

Q M. Mirphy, at this point if you would read the
remai nder of your statemnent.

A.  Position on Proposals

BESTWHEY, LLC, opposes the proposal (Proposal 1) from
the three producer cooperatives, California Dairies,
Land O Lakes, and Dairy Farmers of America, and strongly
believes that this proposal will restrict the growh of
California's cheese industry and elimnate nost small cheese
busi nesses in the state. BESTWHEY, LLC, supports the
Dairy Institute of California' s alternative proposal
(Proposal 2) because it provides a nore realistic value for
whey in the other solids price calculation based on the val ue
of liquid whey sold by cheese plants. The dass Ill formula
used in the Cooperatives' proposal assunes that cheese plants
receive a dry whey finished product value for their whey
stream Based on mny experience, this pricing formula
overvalues mlk for nost cheese nakers in the state because
they do not, do not recover that assuned value fromtheir whey
operations.
Whey Powder and Whey Protein Concentrate
O the 57 cheese plants in California, one plant

manuf acturers sweet whey powder (Kraft, Tulare) and the next

5355

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

three maj or cheese conpanies (Leprino, Saputo, Hilmar) process
nost of the whey solids into products other than dry sweet
whey, as described in Proposal 1, Cass Il wth whey
val uation, and for which the current markets are weak. Ten
ot her cheese conpani es process a liquid reverse osnosis whey or
ultra-filtered whey, for sale as liquid to animal feed to other
whey processors, and in four of these plants as dried whey
protein. Al ten of these conpanies dispose of greater than 85
percent of whey solids as aninmal feed at little or no val ue.
Fact s:
1. 13 of the 57 cheese plants in California can
process whey to sonme degree per nost recent CDFA data
(Hearing Exhibit 96).
2. Use of the dry whey powder narket value for
Cass Il pricing formula does not make sense and it
assunes that all plants utilize a hundred percent of
whey sol ids produci ng sweet whey, when in fact, one
plant in the state can achieve this. A handful of
addi tional plants can capture the value fromthe bul k
whey -- fromthe bul k of the whey solids, while the
vast mgjority have mnimal or no recovery of whey
sol i ds.
3. ROA solids soldinliquid formby two plants in the
state, and achieve 50 to 70 percent of the whey powder

value, mnus freight costs. Longer distances separate
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Concl usi

plants further in California than nost other states,
and thereby make freight costs a significant issue.

For exanple, the Land O Lakes, WPC-34 |iquid haul from
Oland, California to Kings County, California is over
300 miles at a cost of $1200 per |oad, or 12 cents per
pound of solids of WPC-34. To haul from Industry,
California to Tulare, Californiais 182 mles, at a
backhaul cost of $475 per load, or 4 to 6 cents per
pound of ROA solids. Distances between plants and
freight costs in California are such that there is no

i nner plant novenment of raw unconcentrated whey in the
entire state when this is comonpl ace in Wsconsin.

4. \Wey Protein Concentrate (WPC-34) liquid solids are
sold by three plants in the state to dryers at 20 to 30
cents under or at 50 to 70 percent USDA Central /western
average of the Mstly Series WPC 34, delivered.

5. The snallest cheese conpanies, representing at

| east 70 percent of the 50 plus cheese plants in the
state, have no ability or econom es of scale to process
whey, and actually pay up to a dollar per hundredwei ght
to dispose of way. | work wth a small cheese conpany
now t hat pays $250 per |oad of whey for disposal costs.
ons

A. Using the Dairy Institute's proposal to index the

other solids value in dass Il to WPC-34 nar ket val ue
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makes nore sense than using the dry whey market val ue
since only one plant in the state can utilize a hundred
percent of whey solids into sweet whey powder. |
understand that the Dairy Institute wll be presenting
this proposal next week. The concept of basing the
Cass Il other solids price on the value attainable by
cheese plants that sell sone formof |iquid whey, nakes
sense, and is a nmuch better approach than using dry
whey prices for representing the whey val ue, the val ue
of whey.

B. Adopting the three cooperatives' proposal wll w pe
out a substantial portion of smaller cheese plants and
may result in reduced processing |evels by |arger
cheese plants, since they can nove sone of their volune

to other states.

The cheese business is a tough, small-margin business,
and for small cheese conpanies without the ability to
create value fromthe whey, it is even tougher. For
the smaller plants, even with the higher gross margins
value less mlk cost, all the cheese sales, on cheese
sales, making a profit is a struggle. The relative
overhead costs are so high with snaller cheese plants
that they don't have the econom es of scale to cover

t he base overhead confortably.
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| have been told that the proposed Cass IIl mlk price
i ncreased -- excuse nme -- | have been told that the
proposed Class IIl mlk price increase by the
cooperatives woul d have average as much as a $1.80 per
hundr edwei ght for mlk at tines over the past few
years. This would be roughly 18 cents per pound of
cheese value, and would likely wi pe out a substanti al
portion of smaller cheese plants, because this 18 cent
per pound would elimnate any potential profitability.
California' s specialty cheese business conpetes wth
products fromacross the US and some of these cheese
busi nesses nust be buying mlk outside the Federa
Pool, since their cheese pricing does not match Federa

Order Cass Il pricing in sone cases.

My understanding is that many of these plants |ocated
in Federal Order areas operate as nonpool plants and can pay
for mlk based on the market. Wen mlk is in excess, these
nonpool plants are able to buy mlk below class in order to
hel p the market clear. These bel ow cl ass sal es have been noted
in USDA's Dairy Market News. M/ understanding is that both
California's current systemand Proposal 1 do not have the kind
of options to buy m |k below regul ated class prices that exist
in Federal Order areas.

Under the current California regul ated system
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cooperatives have the ability to assess plant |osses back to
farnmer menbers. |In other words, if the regulated prices are
too high for the plant to operate profitably, the cooperatives
can reblend and pay their farmer owners on the basis of what
the mlk is really worth to the plant. The non-Cooperative
cheese business m |k buyers do not have such an option when the
regul ated price is set too high. This is clearly inequitable
and provides no nechanismto clear mlk with respect to cheese
pl ants, which are owned prinarily by non-Cooperative

busi nesses.

Cooperatives Versus Private Cheese Conpanies

Whey- derived products markets' have col |l apsed in recent
nont hs, as have nonfat dry m |k powder nmarkets. The private
cheese industry cannot assess |osses to producers, and
therefore, nust absorb these | osses.

Dairy Farmers of America and Land O Lakes have one
cheese plant each in California. Based on ny know edge, both
sell liquid WPC bel ow market to private cheese plant dryers.
Wiy have DFA and Land O Lakes not invested in WPC dryers, not
to mention | actose or whey perneate handling dryer systens?
One likely reason is the tens of mllions of dollars required
for investment in whey processing. If the three Cooperative
proposal is adopted with its higher regulated price for cheese
m |k, then both DFA and Land O Lakes cheese plants will |ose

noney or break even at best, based on ny know edge of the kind
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of operations they have and the normal costs associated with
such operati ons.

Why have the California Dairy Cooperatives sold or
cl osed down their large California cheese plants and not
devel oped their remaining cheese naking operations? One has to
conclude that this is because they could not profitably operate
| arge cheese plants, yet now, producers and the cooperatives
are proposing an increase that will force cheese plants to pay
nore for mlk, despite the fact that when cooperatives were
operating these cheese plants, they, in all Iikelihood, could
not operate themat a profit. Their math sinply does not work.

There is only so nmuch noney available with which to pay
for, pay for a cheese plant, run the cheese making operation,
pay dairy farners for mlk, and remain conpetitive w th other
cheese suppliers in the marketplace. The cooperatives propose
Cass Il forrmula would sinply increase the mlk price too nuch
for many cheese plants.
Fi nal Concl usi ons

Many of California's smaller cheese plants will be
forced out of business should the Cooperatives' Cass Il mlk
pricing proposal be adopted. Several of the cheese plants that
| have consulted for over the past several years wll be forced
out of business. The |arger cheese plants may reduce mlk use
| evel s, as they have the ability to nove sone cheese production

out-of-state. |If a nodest percentage of cheese manufacturing
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is noved out of the state or disappears due to plant closure,
then this will likely provide for an oversupply of mlk in
California, with no ability to sell bel ow m ni rum mandat ed
pricing to clear the narket.
BESTWHEY supports the concepts advanced by the
Dairy Institute of California at the Class Il other solids
price should be based on the value of |iquid whey. BESTWHEY
opposes the Cooperatives' proposal, with its too high for
California Class IlIl price and nmandatory pooli ng.
Thank you.
Q Thank you, M. Mirphy. Chip English
First, would it be fair to say that your expertise is
i n understandi ng, helping plants be built, and ot herw se
dealing with the costs of operating whey facilities, correct?
A Yes.
Q And you are not a Federal M|k Oder expert, correct?
A. Correct.
Q Have you testified at CDFA hearings on these pricing
I ssues?
A Yes.
Q Have you ever testified before at a Federal MIk O der
heari ng?
A, No.
Q kay. And to be clear, in order to have at least a

couple w tnesses today, you are effectively appearing out of
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order in our presentation, correct? It would have been nore
i deal had we already presented the proposal for valuing whey,
correct?

A. Correct.

Q But because you were in San Francisco, you were able to
cone down as a favor to us today and testify to help put a
W tness on the stand, correct?

A.  Correct

Q So you are not the witness to talk about what Dairy
Institute is actually proposing, correct?

A, Correct.

Q kay. Yeah.

Your Honor, | nove adm ssion of Exhibit 117.

JUDGE CLI FTON: Does anyone wi sh to question M. Mirphy
bef ore determ ni ng whet her you have any objections to the
adm ssion into evidence of Exhibit 117? There is no one.

Are there any objections to the adm ssion into evidence
of Exhibit 117? There are none. Exhibit 117 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 117, was

received into evidence.)
MR. ENGLI SH:  Your Honor, the witness is available for
further exam nation, although | may object if Captain America
does it.

JUDGE CLIFTON: Al right. | have one question,
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M. Mirphy, would you | ook at the bottom of page 3?

MR MJRPHY: Ckay.

JUDGE CLIFTON: And I'm | ooking at the phrase that begins
on the second line up fromthe bottom and continues onto the
last line on that page, "since only one plant in the state can
utilize a hundred percent of whey solids into sweet whey." And
| believe when you read it you said sweet whey powder or
sonething |like that.

MR. MURPHY: That's correct, your Honor

JUDGE CLIFTON: Tell me the different nanes by which that
product, that product that only one plant in the state, can
utilize A hundred percent of whey solids into. Wat are the
various nanmes by which that product is known?

MR, MURPHY: Let ne see, to nention a few, sweet whey
powder woul d be one, extra grade whey powder, G ade A whey
powder, aninmal feed whey powder, and nost contexts, at |east
when it is dried, obviously I would put the word powder after
it.

JUDGE CLI FTON: Thank you. Who next has questions for
M. Mirphy? M. Beshore?

CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Good norning, M. Mirphy, we have not net but | amthe

attorney for the three cooperatives in this hearing, one of the
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attorneys for the three cooperatives.

Let's start with your responses to the questions that
M. English asked you after you read your testinony. And after
you read your testinony and you nmade a nunber of comments about
plants in the Federal Order system what their cost of mlk
m ght be, you told M. English, if |I understood you right, that

you really don't know a | ot about the Federal O der system

correct
A. Correct.
Q And, therefore, do you -- you woul dn't know nmuch about

what the, you know, what the average cost of mlk for cheese in
the Federal Order systemwoul d be, would you?

A.  Yeah. The way | |ook at the, when | | ook at
Federal Order Class Il pricing of mlk, and it's true to say
['mnot an expert on it, but I just look at broadly. So if I
see a Class Il $18 mlk price, I"'mrunning with a $1.80 cheese
price or sonething along those lines. |'mworking with kind of
very broad assunptions. But as far as any detail goes, no, |
woul d not be the right person for that.

Q kay. Although you felt free in your statement to make
comrent s about how cheese plants outside of California could
buy mlk for less than class prices, etcetera, you really don't
have any know edge of what the cost of mlk for cheese is on
average for plants in the Federal Order system isn't that

true?
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A Yeah, the general assunption |'musing is it's a broad
assunption, it is relatively accurate, it assumes ten percent
cheese yield on standard mlk price.

Q But you're making comrents about buying mlk at |ess
than class price in your testinony, right? Wat was your basis
for those comments?

A. M basis for that is | sell cheese in California. So |
sell whey proteins, | put deals together on whey, and on RO
whey, | sell powders, | market powders, that's part of ny
business. And | also sell cheese products, specialty cheese
products in California. And ny basis for that was, is | have
| ooked at price lists fromsome conpanies that conpete with
sonme of the conpanies | work in California, and when | have
| ooked, on those price lists | have seen published Cass I1]
prices, and | can't figure out how they can get the cheese into
California at the prices that they get it into California at,
given that we have maybe 15 or 20 cent haul rates for some of
the specialty items out to California. That leads me to
believe that there's something, either the conpany has sone
significant technology |I'mnot aware of, or they are buying
m | k bel ow cl ass

Q Gkay. That is helpful. You are basing your judgnents
off of product price lists, correct?

A, Correct.

Q Gkay. So what products?

5366

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A, Products |'m speaking to woul d be nost, well
predom nantly feta cheese and fresh Mzzarella, so specialty
cheese itens.

Q Ckay. That are being offered for sale in California
from manufacturing plants outside California in the
Federal Order marking areas, correct?

A. Correct.

Q Gkay. Gkay. Good. That's yeah, that's very hel pful

So as you have indicated, you are not aware of the
operations of those plants, what technol ogi es they may have
avai l abl e or those sorts of things, correct?

A.  Yeah, | have a broad understanding, but, yeah, of
course | wouldn't know any of the confidentiality or the sone
of the specific technol ogies.

Q Ckay. Now, what, when you currently, and as in
BESTWHEY, do you, do you consult with plants outside California
or just plants in California?

A Yes, | consult with plants, |ess so these days, but
yes, over the years | have worked with a | ot conpani es,
predom nantly in Wsconsin, nmaybe half a dozen whey protein
plants in Wsconsin. In fact, | have built themfrom scratch,
three or four plants in Wsconsin. Yeah.

Q Presently, when you testify that you are a, when your
page one of Exhibit 117 indicates that your conpany works with

smal | cheese plants and snaller cheese plants in California.
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What, like what's the | argest size or size range of your
clientele?

A. So today it would be maybe mllion, 1.4 mllion pounds
of mlk a day.

Q And under?

A, And bel ow, yes.

Q Gkay. And what -- do you work with any cheddar
manufacturers or just other specialty cheese manufacturers?

A Yes, | do.

Q Cheddar nmanufacturers?

A, (One of ny clients nakes cheddar, correct.

Q Is it --is it fair that bulk cheddar is the, basically
t he base price for cheese products, base price for pricing
cheese products, bul k cheddar?

A | think that's fair, yeah.

Q That's sort of the low price in everything is high
cheddar plus?

A.  Yes, correct.

Q And as far as specialty cheeses go, it's depending on
how specialty they are, | guess it is plus, plus, plus.

A. Correct.

Q Gkay. And you neke sone coments about cooperatives,
cooperatives versus private cheese conpanies, etcetera. And I
guess you had a little bit, you worked for a couple years with

a co-op, before it, wth Cal Gold or whatever, when you were
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working for Cal Gold, you were in, | think you testified you
were the technical side of the cheese, whey, part of their
operati ons?

A. Correct.

Q kay. You weren't in the business, business side,
finance side?

A.  Yeah, actually, Cal Gold is where | nade the transition
fromthe, we devel oped a whol e bunch of technol ogi es, and
that's where | made the transition into the business world. So
at Cal Gold actually is where it all started for me starting to
sell whey proteins. | did, in fact, transition at that
busi ness to the whole, kind of brought the technol ogy over to
t he econom cs and business side of the industry. Yeah.

Ckay. But you understand a cooperative is a business?
It was all about naking noney, yeah.

Just like the private compani es?

> O > O

R ght.

Q And business, a Cooperative, just like a private
conpany, operates on capital?

A R ght.

Q Rght. And so when you are tal king about, you know,
it's easy for co-ops to assess | osses to nenbers or whatever,
versus private conpanies, what you are really saying is that
you think it's easier to get noney, capital, fromfarmers than

fromprivate | enders or banks or whatever.
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JUDGE CLIFTON: Let me hear from M. English before you
answer, M. Mirphy.

MR, ENGLISH. | object to the characterization. The
W t ness never used the word easy.

JUDGE CLIFTON: | -- yeah. | didn't think the predicate to
your question was hel pful, M. Beshore, so what you want to
know fromhimis on what assunption he says that co-ops should
just build whey --

MR. BESHORE: No, |'m asking about this. The private
cheese industry cannot assess |osses to producers, and
therefore, nust absorb those |osses. That's part of what |'m
asking about. The sentence at the bottom of page 5.

JUDGE CLIFTON: Al right. So try your question again
pl ease.

BY MR BESHORE:

Q Gkay. SO do you see that sentence, M. Mirphy?

A. \Were is this?

Q I'msorry, the very |ast sentence on page 5

A Yes, | seeit.

Q Ckay. So | guess ny question is, is there sone
di fference between producers being assessed | osses and private
non- Cooper ative plants absorbing | osses?

A Yeah, | think ny point is that there's | ess escape
valves for the private cheese industry. And really what |'m

referring to here is, so we have had a nonfat m |k powder
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col I apse since January of 2014 we had $2.05 price or sonmewhere
around the $2 mark, and today's | think the CVE or NASS is
around 88 cents. So we have had a nassive correction.

The sane goes for the the nonfat market is kind of the
undertone of all these powder markets, whey powder incl uded,
WPC s included, |actose, perneate, anything to do with dairy
powders i s the undertone of the market is, in nmy opinion at
least, and it's only an opinion, is nonfat mlk powder. M
point is that when nonfat narket over the course of which is
over 20 nonths now, goes from $2.05 all the way down to 88
cents, or beyond, apparently it had gone down into the |ow
70's, nmy point is that the cooperatives who were drying these
powders such as CDI, and |'mreally only famliar with the CD
plants in California that dry nonfat, | think Land O Lakes does
as well in Tulare, there's going to be losses. There's going
to be severe | osses because mlk is comng in at one price and
you are selling the powder at a |lower price and this has gone
on for 20 odd months. So it's lost nonth after nmonth, while
the markets are sliding. There has to be |osses, there's no
ot her way around it.

My point is that the co-ops have the, at |east the
ability to go in and do sone reblends. And | don't really
understand this, but if ny understanding fromwhat | hear is
that they can reblend the mlk price and they can put an

assessnment back into the dairy farmer on the mlk price where
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they can deduct so many cents per hundredwei ght of mlk.

My point is that the cheese busi nesses have no such
ability, and yet whey powder and WPC-80 pricing, and you know,
| actose, and perneate, and all these prices are collapsing just
l'i ke nonfat.

Q And so you're, while you have indicated you don't
really understand the internal operations of the cooperatives,
you seemto think that taking those |osses fromdairy farners
is easier or less painful than taking it fromprivate owners of
conpani es or borrowing it froma private bank or sone other
source; is that correct?

A. Yeah, that's -- | think, yeah -- that's really not the
point. The point is nmore of what the value of mlk that the
reblend is about really capturing the true value of mlk. And,
you know, the dairy cooperatives can obviously do that with
their dairy farnmer nenbers, and the cheese conpani es have no
ability whatsoever to do that because they are buying at
m ni mum mandat ed prices plus a prem um

Q Plus prem uns?

A Yeah.

Q Yeah. In California, in fact, premuns are paid for
mlk for basically all uses, are they -- to your know edge?

A. Yeah, I'Il be honest, I'monly famliar with the 4b
premunms. 4b is just premiuns on all 4b mlk into every cheese

plants into the state fromwhat | understand, yeah
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Q Ckay. You have testified to atop of page 6, your
know edge of the prices, | guess, of the transactions between
DFA and Land O Lakes and sonme -- the plant to which they sell
['iquid WPC, correct?

A. Correct.

Q And howis it that you have know edge of those
transaction prices?

A. So the DFA plant is in Turlock, California, so | was
one of the project managers building that plant before it was
DFA, when it was a joint venture between Cal Gold Cooperative
Creanery, and | can't renenber if it was DCCA or Land O Lakes,
but it was back in the late '90's. So | was involved in the
contract negotiations for that plant, and kind of how we sold
that liquid whey. And over the years, | stayed in touch with
the people that run that plant, and have never actually
purchased that WPC liquid, but |, we have, | have entered into
negoti ation to purchase it.

And then for the Land O Lakes plant, which is based in
Oland, California, | have, in fact, been instrumental in
purchasing 50 to 80 percent of that WPC over the last four to
five years for another client of m ne.

Q Ckay. So you are an agent for the buyer of the whey?

A, Correct.

Q Is that correct?

A Yeah.
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Q Ckay. Now, when you say it's sold or purchased bel ow
market, I'm-- |'mnot aware, so no one whose testified so far
in this hearing has testified that any publicly available or
publ i shed anywhere information about WPC prices, other than the
range published in Dairy Market News. |Is there, are there
ot her publicly available sources of narket prices for WPC of
any fornf

A.  No, no everything here is driven off of AMS USDA
publ i shed data, the weekly Thursday norning publications.

Q kay. So when, and the weekly Thursday norning,
meani ng Dairy Market News?

A. Dairy Market News.

Q Gkay. So the WPC, you know, range that's published in
that is what you are tal king about here?

A Yes.

Q And so what do you mean by bel ow market? | nean
there's a range that's published there.

A Yes. So we, nost people, and certainly any, all of ny
clients work off the average of the Mdstly fromthat
publication, Dairy Market News. But the below market is, we
buy the WPC from Land O Lakes, certainly today. DFA, | just
know t hrough negotiations that it's all purchased bel ow market,
so there's some discount off that narket to the buyer.

Q Ckay. Okay. Now, the closing of Cooperative cheese

plants in California that you are referencing here, one of the
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one of them | guess you are talking about is the Col den Cheese

Pl ant ?
A. Correct.
Q Wiich was in what the Los Angel es area?
A.  Corona, Corona, California.
Q Wich is?
A Southern California.

Q Yeah. Gkay. Now, it's pretty, it is clear, is it not,
that there's not a lot of mlk down there for cheese?

A. | believe it's shrinking, yeah. | can't speak to the
nunbers, but yeah. Chino Valley certainly doesn't have nuch
m K.

Q Gkay. And that was a fairly substantial plant,
correct?

A Yes, | believe it was like 6 mllion pounds plus a day.

Q Ckay. And in order to operate that plant, you would
have to be profitably, you would have to be running it at a
very high level of capacity, a good level of capacity |ike any
ot her cheese plant, correct?

A, Correct.

Q And if there's not enough mlk to run a plant at a good
| evel of capacity, it doesn't nake a | ot of sense to keep it
operating, does it?

A In that context, no.

Q Okay. | -- are there, do you know, you testified you
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are not here to talk about the details of the Proposal 2, the
Dairy Institute proposal when whey pricing, but do you know
what it is?

A. | have a general idea, yes.

Q And what's your general idea?

A.  So, again, these are ny opinions, at |least. Based on
the fact that in California we have one plant that processes
dry whey, so the idea of basing it off just strictly off dry
whey does doesn't make any sense. The concept of maybe basing
it off liquid WPC-34 may make sonme sense since | have stated in
ny testinony that 13 of the 57 plants in California can, in
fact, do at |east sone mnimal processing wth whey.

Therefore, although it does |eave the other 40 odd plants or
what ever out in the dry because they can't, they are paying up
to a dollar a hundredwei ght to renove the whey. So ny
understanding is that for the novenent of liquid whey, liquid
WPC, that we could pull put a value on that in California

di scounting for chilling costs, freight costs, and then

what ever the sell price would be, which would be bel ow the
market. And then we, then the Dairy Institute would convert

t hat back for the purposes of Federal Oder, to a dry whey
basis, that would be appropriate for California.

Q And are you aware of any publicly avail abl e sources of
any of those data, if any, of the data that you have nentioned

other than the Dairy Market News published WPC price?
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A Wll, no. | guess the, the trades bel ow narket, of
course, are all confidential. But, of course, liquid WC is
not going to trade at the powder price, it is going to trade
bel ow t he mar ket .

Q But | nmean, other than WPC, the other elenments of the
formul a that you understand, where is that information
avai | abl e?

A. | think the, nmy understanding of the Dairy Institute's
proposal is that the only piece of data we need is the
publ i shed dry whey price.

Q Ckay. Very good. Thank you.

JUDGE CLIFTON:. M. Mirphy, | need help with a coupl e of
places in California that | don't know about. You were
involved in the building of a plant in the late 1990's, in what
sounded to me |ike Toro, California?

MR, MURPHY: Turlock, T-URL-OCK

JUDGE CLI FTON: (kay. Good. And the other one, you
nmentioned a Land O Lakes facility based in and it sounded |ike
ain?

MR MJRPHY: It's Oland, OR-L-A-ND.

JUDGE CLI FTON: Good. Wo next has questions for
M. Mirphy? M. "Captain Arerica" Mltner.

M. Van Nortw ck, would you please get a photo of this,
because it may not last the entire day of the hearing.

MR MLTNER It likely will not, and I bring this shield

9377

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

only to perry off M. English's objections.
CRCSS- EXAM NATI ON
BY MR M LTNER
Q Good norning, M. Mirphy.
A. Good norni ng.
Q M name is Ryan MItner and I'man Attorney and | work
for Select M|k Producers.

Among the products that you, | don't know if broker is
the right word, but does that include feta cheese in the fresh
Mbzzarella you referenced in your testinony?

A Yes.

Q It does. kay. Feta cheese and fresh Mzzarella,
woul d you consider those to be high-noi sture cheeses?

A Yes, | suppose given that cheddar is 38, everything
yeah, anything above 38 is high-noisture, correct.

Q Feta, does it fall sonmewhere in the 56 percent noisture
range? 557

A No, we're, the products |I'mtal king about are more high
40' s.

Q High 40's?

A Yeah.

Q Gkay. And the fresh Mdzzarella, would that be simlar
or higher?

A No, that is alittle higher, maybe in the md to high
50" s.
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Q ay.
JUDGE CLIFTON:. M. MIltner, | hate to interrupt, but would
you lift your shield?
MR MLTNER Yes, | will. Wuld you like me to get the
mask, too, your Honor?
JUDGE CLI FTON:  You have a mask?
MR MLTNER | do, | can get that.
JUDGE CLI FTON: Yes, please. And you had gl oves on
earlier.
MR MLTNER It is hard to be taken seriously with a nask
on. Very well.
JUDGE CLIFTON: | wote down high 40's noisture.
BY MR M LTNER
Q Yeah, we're right where | think we should be, then. In
today's current market, M. Mirphy, what's the, what woul d an
expect ed whol esale price be for feta cheese?
A, You know, | think that price would be confidential
Q kay. Were mght one want to look if they wanted to
research that?
A.  Depends what |evel of the market. So you are talking

about froma cheese plant?

Q Yes.

A Froma -- | guess you would call the cheese plant and
see if they would sell you sonme. | think nost of these prices
woul d be confidential. | mean, even cheddar and jack and
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Mbzzarel l a woul d be confidential, even though they trade in and
around the CVE, so it would be plus or mnus a few cents.

Q For those products, the cheddars and the like, there
are sources out there where we can get sone information about
the prices, whether it's fromthe CVE or USDA. | guess ny
question is, are you aware of any sources |ike that for either
feta or Mbzzarella?

A, |I'mnot, no.

Q kay. Do those, you refer to themas specialty
cheeses, and when | think of specialty cheeses, | think that, |
think of cheeses produced, nunber one, typically in vol unes
| ower than comodity products. Wuld you agree with that?

A Yes.

Q And that sell at a premiumto comodity products
Wul d you agree with that?

A Yes.

Q And for a cheese that has a 45 percent noisture
content, | woul d expect that the yields on a cheese |ike that
woul d be sonewhat higher than for a 38 percent noisture cheddar

also. Am| correct there?

A No.
Q Ckay.
A, Believe it or not, no. | know what you are saying that

Van Sl yke woul d indicate otherwi se, but that is not true for

fresh Mozzarella. Absolutely not.
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Q How about for feta?

A. For feta, there would be a marginal increase in yield,
yes.

Q You get somewhere closer to 12 or 13 pounds per
hundr edwei ght ?

A, \Well, sonething higher than cheddar for sure. | nean,
a Van Slyke equation will give you sone idea

Q Yeah. So if you nove the noisture content to 55
percent, you are going to add 20 percent or so or nore?

A Wll, the fat level, it depends on the fat and so
forth.

Q Sure. GCkay. Wuld the Van Slyke formula give you
simlar results for the fresh Mbzzarella or is that different?

A No, it doesn't apply to fresh Mzz.

Q Wuld you have to use the nodified Van Sl yke formula
for that?

A, No, | don't think any fornula would work for that.
There's | osses associated wth fresh Mbzz, and there's other
i ssues with marketing, you' ve got 45-day shelf life so you have
a lot of product returns. There's other nuances in that market
that, you know, that really you can't account for under sone
sinmple, you know, you can't put an equation on it.

Q Yeah. And as noted, it's not a comodity product, it
is certainly not a market clearing product or anything of the

i ke, correct?
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A Rght. Right.

Q | have a couple questions about your witten statenent.
Do you have a copy of that in front of you still?

A Yes.

Q | think the first question | had was on page 4. And
this is under the heading of your statenent called Concl usions,
or titled Conclusions. First paragraph under bullet or
Section B.

JUDGE CLIFTON: Did you say page 4?

MR MLTNER | did.

JUDGE CLI FTON: Okay. On, okay, |I'mwth you now.
BY MR M LTNER

Q So under B there, the last |ine of that paragraph, you
say, "since they" -- let ne read the whole thing so we have
context. "Adopting the three cooperatives' proposal will w pe
out a substantial portion of the smaller cheese plants, and nay
result in reduced processing |levels by the |arger cheese
pl ants, since they can nove sone of their volume to other
states."

Can you expand on that, "since they can nove sone of
their volume to other states.” Wat do you envision happening
t here?

A What | think will happen is, so the three big cheese
conpani es, Leprino, H I mar and Saputo, all have plants

out-of-state. I'mnot sure, if you give nme ten mnutes | can
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probably figure it out, but we know that Leprino has plants al
over the U S.; HImr has at |east one plant in Texas; and
Saputo has plants across the U.S., particularly in the M dwest.
And this is also based on what | heard at a CDFA hearing, it
was a comment, | believe, by Hilmar that mlk will nove

out-of -state, that they would nmove m |k out-of-state. And I
think, my opinionis that Hlmar certainly has plenty of plants
around the rest of the U S., in Colorado and New Mexi co and so
forth, that | just think it will be nore beneficial for themto
get closer to their markets with mlk at other plants. | just
don't see any further expansion of cheese plants in California
if Proposal 1 was to be adopt ed.

Q And the three conpani es you have nmentioned, Leprino,
Saputo and Hilmar, they are, you have stated, they are |arge
processors, | don't think anybody woul d disagree with that. |
t hi nk your answer indicates that you believe they act
rationally economcally, correct?

A, Correct.

Q And as a result they seek efficiencies, which has |led
partly to their success, correct?

A. Correct.

Q Do you have any information to suggest that they have
the capacity to nove their production fromplants in California
to their other plants?

A, No, no specific information or intelligence. | believe
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Leprino has finished a recent construction, or is in the mddle
of a major construction in Colorado. M understanding, and |
don't knowthis for a fact, is that H I mar has capacity in
Texas. And as far as Saputo goes, I'mreally not sure where

t hey have capacity, yeah

Q Part of what you do is you advi se cheese makers on whey
processing capacity and abilities, correct?

A. Correct.

Q And part of that, would it include a cheese plant
saying to you, "we want you to eval uate how | arge of a whey
processi ng conponent to incorporate into our plant"?

A O if they even make that decision, correct. Yeah

Q Gkay. So if they decided they did want to add sone
whey processing capacity, would you work with themto determ ne
how big it needs to be and what type of volume it should be
able to handl e and things along those |ines?

A Yes.

Q Wuld you ever advise a client to put in a whey
processing capability that had unused capacity in the hopes
that California would change regulation so that whey could fl ow
over, a product would flow over and you could capitalize on it?

A.  Just to understand your question. Wuld | advise a
pl ant, a conpany to build nore capacity than what they needed
so that they could take in outside whey?

Q Wll, so that they would have capacity to take
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advant age of regulatory changes that m ght happen in the

future?
A No.
Q Yeah. GCkay. | think I have just one nore question and

this is on the top of page 5. M understanding, |'mgoing to
read the first sentence there, "ny understanding is that nany
of these plants located in Federal Order areas operate as
nonpool plants and can pay for mlk based on the narket."
Ckay. So that's what you have said. I'mtrying to
figure out what you want to enconpass with your the words
"these plants". Because in your previous paragraph you are
tal king about California' s specialty cheese business, and so
when you tal k about "these plants" in the next paragraph that
are in Federal Order areas, are those also specialty cheese

plants, or does it enconpass sonething nore than that?

A. Yeah, | think it enconpasses the entire spectrum of
cheeses.
Q Ckay. Thank you very nuch. | appreciate your answers.

A, Thank you.
JUDGE CLIFTON: M. Beshore?
CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Just a coupl e nore questions, M. Mirphy.

A Ckay.
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Q Interms of the pricing relating to, the pricing of
mlk as it relates to the product markets. W tal ked about,
you tal ked about the price of powder having cone down from
hi ghs a year or nore ago and being, you know, at a | ower |evel
now, and that that involves the buyers, the nakers of powder
absorbing | osses. Do you recall that colloquy we had?

A Yes.

Q Do you understand that mlk pricing, the pricing of
mlk for powder is not determi ned until after the end of the
nonth when the mlk is actually processed?

A Yes.

Q Gkay. And so that the price is determ ned based on the
actual product prices of powder that occurred during the nonth?

A Yes.

Q So that processors of mlk for powder are not required
to pay a mninmum price based on a powder val ue some nonths
previously, but on the value of powder actually sold, actually
sold during the month for which they are charged for the raw
mlk, correct?

A R ght.

Q So that keeps their price at, right with the narket,
the mlk price, with the market price of the manufactured
products being sold, does it not?

A, No.

Q Does not?
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A No.

Q Ckay. You are assumng that the products, that the
powder being sold was processed sone nont hs before?

A. No. Wll, well, actually, yes, | guess. Wat |I'm
presuming is that when the narket, when the market's com ng
down, no one is selling powder. It ain't nmoving. So the
inventory is building, and that's really my point. And so
there's | osses no matter which way you slice it.

Q Because the inventory is building --

A.  So as the inventory deval uation every nonth, yeah, and
that's not captured in the mlk price.

Q So you are assumng that the mlk being processed is
not being sol d?

A In a down market, it's not being sold. There's no way.

Q Even though there are transactions reported --

A. Sure. There are, the market just slins up, right.

Sure there's transactions, but you are not clearing your

war ehouse, so inventories are building. That data is probably
publicly available, | don't ook at it nyself, but I think it
is avail able.

Q Ckay. But so when you are tal king about |osses, you
are primarily tal king about, or nmaybe you are basically talking
about | osses on inventory as opposed to losses relating to the
current manufacturer of the product?

A, Yeah, | think it is a matter of mxing words. |
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believe that P and L statenents nonth-to-nonth in the sliding
mar ket are going to be upside down, there's no way around it,
because inventories are buil ding.

Q If inventories are narket-to-narket, correct?

A Yeah.

Q Yes.

A.  Yes, correct

Q Gkay. And when a market turns around, it works the
ot her way?

A, Correct.

Q Ckay. Let's look at Exhibit 96 a bit. And you have

referred to it in your testinony. | just want to, want to
understand. |If you go fromtop to bottom you know, you,
think your testinmony referenced a nunber of plants that -- that

do not have whey processing capacity in California. So the
first, the first category, Goup 1 on Exhibit 96, is 17 of the
57 plants in California, correct?

A, Correct.

Q Ckay. And of course they don't process whey, but they
don't process enough mlk to reach a rounded percentage of the
total ml|k processed into cheese, correct?

A. Correct.

Q kay. That's 17 of the 57. Now, the next 8 process in
aggregate .2 percent of the mlk for cheese in California,

correct?
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Correct.

And they don't have whey processing capacity, correct?

> O >

Correct.

Q Ckay. So that's 25. Now, the next Goup 3 of five
plants, those plants, again, in aggregate process .2 percent of
the m |k processed into cheese and they do not have whey
processing capacity, correct?

A. Correct.

Q That's what, 30? That's nore than 50 percent of the 57
plants in California, and we have not reached one half of one
percent of the volume of mlk processed into cheese in
California, correct?

A. Correct.

Q Now, the next category, Goup 4 has six plants, which
do not have whey processing capacity, and they, in aggregate,
represent .7 percent of the m |k possessed into cheese in
California, correct?

A, Correct.

Q Ckay. So now we have got 25, 30, 36 of the 57 plants.
Is that, am| adding that right? 17 and 8 is 25, and 5 is 30,
and 6 is 36, correct?

A Let's see,

MR. ENGLI SH: Getting into calcul ati ons.
MR, MURPHY: W have 40 with the 4, or including nunber 4
G oup 5?
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MR, BESHORE: OCh, | wasn't at G oup 5.
MR. MURPHY: So 36 before that, yeah
BY MR BESHORE:

Q Gkay. 36. And we have just a little over one percent
of the mlk processed into cheese in California, correct?

A R ght.

Q Gkay. And if you go into the next group which does
have a whey processor, you get the 40 percent, and we could go
on down. You have sone --

JUDCGE CLI FTON:  You said you get to 40 percent. You neant
40 pl ants?

MR, BESHORE: | did, thank you.

JUDGE CLI FTON: kay. You're wel cone

MR. BESHORE: Thank you, your Honor. | meant 40 plants, as
M. Mirphy had added.
BY MR BESHORE:

Q And of course, skipping dowmn to Goup 9, the three
| arge plants which have whey processing capacity account for
56.4 percent of the ml|k processed into cheese, correct?

A, Correct.

Q Now, the groups in between, that is Goups 5 6, 7, and
8, which have, some of the plants process whey, but not all, is
it, in your know edge of the plants and the industry in
California, is the whey processing roughly proportionate in

those groups? In other words, where you have got 1 and 4 that
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m ght account for roughly 25 percent of the volunme in that
group? Whiere you have 1 and 3 it mght account for roughly a
t hird?

A I'msorry, | don't understand the question.

Q If you take G oup 5 where you have 1 of the 4 plants
processes whey.

A Ckay.

Q If we were just going to use this to cone up with as
good an estimate as we could of the relationship of whey
processing to total production of cheese in California, would
it be reasonable to take 25 percent of the vol ume represented
in aggregate in Goup 5 and consider that that was avail abl e

for whey processing?

A Yes.

Q ay. And Goup 6, athird of the volume we coul d use.

A Yes.

Q And it would be two-thirds for Goup 7?

A R ght.

Q And 80 percent for Goup 8?

A, Correct.

Q Gkay. Thank you very nuch. That's all the questions I
have.

A, Thank you.
JUDGE CLI FTON: M. Vetne?

MR. VETNE: Thank you, your Honor. John Vetne, | ama
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representative for Hi |l mar Cheese Conpany.
CRCSS- EXAM NATI ON
BY MR VETNE:

Q | have enjoyed your testinony.

You indicated in response to sonme questions, that you
hel ped build a whey processing plant, or at |east one in
W sconsin, and worked with, consulted wth whey manufacturers
in Wsconsin?

A, Correct.

Q Ckay. And if you look on page 3, nunbered paragraph 3,
the sentence that concludes that paragraph, "nmovenent of raw
unconcentrated whey in the entire state,” you are referring to
the State of California. And then you go on, "when this is
commonpl ace in Wsconsin." Your testinmony as to what is
commonpl ace in Wsconsin, is that based on your observed
experience in Wsconsin?

A, Yes, that's based on ny direct experience.

Q Thank you.

A Yeah.

Q So unlike Wsconsin, whey does nove from cheese plant
to other plants for processing in California, but it's
concentrated in some formbefore it so noves; is that correct?

A, That's correct.

Q Ckay. And as | read your testinmony, there are at |east

three plants, | mean five plants, nmaybe only five plants, in
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whi ch sone formof water renoved or concentrated whey is
shi pped from cheese plants to another plant or other plants for
processing, and those five are nmade up of the two plants that
you refer to in paragraph 3, RO whey solids, correct?

A. Correct.

Q Plus the three plants that dehydrate the whey and
produce a liquid formof WPC 34, correct?

A. Correct.

Q And the RO in paragraph 3, means reverse osnpsis, which
is a means of taking the water out of whey; is that correct?

A, That's correct.

Q Ckay. Are you aware of a plant in Visalia known as
M Ik Specialties?

A Yes.

Q Yes. That is a California plant that receives water
removed whey fromother plants; is that correct?

A, That's correct.

Q Ckay. Are you aware of any other plants in California
that receive water renoved whey from cheese plants?

A Yes.

Q There are others?

A Yes.

Q Are you able to identify then®

A One is adirect client of mne, so just keep that

confidential for now They receive |liquid WC-34, and anot her
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is, actually it is an aninal feed conpany, that again, |I'mthe
broker on the deal, it receives RO whey into their plant.

Q Okay. To further process the dehydrated whey or
partially dehydrated whey into animal products, correct?

A, Yes.

Q Ckay. Coing back to your experience in Wsconsin, you
i ndi cate that unconcentrated whey m ght nove froma cheese
pl ant, or does nmove from cheese plants to whey processing
facilities in Wsconsin. 1|s the California practice of
dehydrating or partially dehydrating whey also used, that is,
taki ng sone of the water out and noving it to whey plants in
W sconsi n?

A I'msorry, I'mmxed up on the question about whether
it is California or Wsconsin.

Q The question is about Wsconsin. W have discussed
sonmething that's commonpl ace in Wsconsin and that is, taking
unconcentrat ed whol e whey and noving it froma cheese plant to
a whey specialty plant. In Wsconsin, is it also an
alternative practice at a cheese plant to RO or take sone of
the water out and nmove it to a whey specialty plant?

Yes.

So both nethods are used?

> O >

Yeah, very conmon in Wsconsin, yeah.
Q Ckay. And whether we're tal king about Wsconsin or

California, does the receiving plant, the whey specialty plant,
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engage in transactions with the cheese plant that supplies the
whey, there is a purchase and sale of the concentrated or
unconcentrated form of whey?

A Yes.

Q kay. And although those transactions are not publicly
reported somepl ace in the aggregate, there are, neverthel ess,
busi ness transactions that are discoverable if a governnent
agency asked for themto be discoverable required for themto
be discovered, are there not?

A, Yes.

Q Thank you. | think | heard fromyou two different
answers on conmmonpl ace use of cheddar prices to price other
forns of cheese. |In response to one question | think
M. Beshore asked, you agreed that other cheeses are frequently
priced on cheddar price plus. And then later on, | think I
heard you say cheddar price plus or mnus. Wuld it be nore
accurate to say it's plus or mnus dependi ng upon the cheese?

A It is nore accurate to say plus or mnus.

Q Because noisture content may vary, fat content nay
vary, and ot her things, correct?

A. Correct.

Q At the bottomof page 3, you are tal king about one
plant that can utilize your testinony says, a hundred percent
of whey solids into sweet whey.

A. Correct.
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Q You are talking about the whey solids that come out of
t he cheese maki ng operation?
A Yes.
Q And is not the production of whey solids into sweet
whey, a process like any other process that involves some | oss
of solids through the pipes, so a hundred percent is
unachi evable, isn't it?
A Yes, that's true.
Q That's true. And when whey is transferred froma
cheese plant to a whey specialty plant for further processing
into whatever narket they want, there are | osses of solids in
the process of transferring the whey fromthe plant into a
truck, and then froma truck again, into the whey specialty
plant, correct?
A, Correct.
Q And those | osses by that process would rationally
exceed | osses incurred by a cheese plant that had a
si de- by-si de whey processing facility, correct?
A, That's correct.
Q Ckay. Al right. Now, do you have that exhibit, what
isit, 56, 967
MR ENGLISH:  96.
MR VETNE: Exhibit 96 in front of you?
MR. MURPHY:  Yeah.

BY MR VETNE:
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Q | amasking you to, I will be asking you to infer to
your best ability, if you can, what product or product mx is
represented by the next to the last colum. You see average
nont hl y pounds per plant, the next to the last columm on that
exhi bit?

A Yes.

Q Ckay. W are there. Ckay. Let's go to the bottom
The total average nonthly pounds per plant for all groups is 27
mllion pounds, closer to 28 million pounds, and the col um
i medi ately preceding that has a total of alnbst 1.6 billion
pounds. | did the math and cone up with a percentage that the
27 mllion pounds represents 1.75 percent of the 1.5779 billion
pounds.

Can you infer fromthat what product is represented by
the colum, the totals 27, 28 mllion pounds? Let ne precede
that with maybe another question. |[If you are just making sweet
whey powder you get about five percent fromincomng mlKkK,
correct?

A, Correct.

Q So if 1.7 percent is less than 5 percent, this would
represent sone form of concentrated protein product fromthe

whey stream correct?

A. Correct.
Q Ckay.
A.  Yeah.
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Q And so go back up to the top, so the very first nunber

in Goup 1, is 561,000 pounds of mlk, of which, pounds per
plant for the whey streamis apparently 33,000 pounds. That's
al so about 1.7 percent, so that was sone concentrated form of
whey represented in the usage of that mlk, correct?

A. Correct.

Q Reasonable to infer?

A That sounds correct.

Q Go down the average nonthly pounds per plant, 1, 2, 3,
4, 5, 6 -- to the 6th nunber down, 21 mllion.

Do you see that?

A Yes.

Q Gkay. That's pounds for that group average and the
average incomng mlk is 65 mllion. That represents about 30
percent. Wuld that, would it be reasonable to infer that that
represents the whey streanf

A Yes.

Q Ckay. kay.

JUDGE CLIFTON: | think we need to take a break

MR VETNE: | think we need to consult.

JUDGE CLI FTON: Yeah, that is very curious. Al of that is
quite curious. Now, what | propose is this. M. Mrphy, can
you stay with us for another hour or two?

MR MJURPHY:  Yes.

JUDGE CLI FTON:  You said, M. English, not two?
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MR. ENG.I SH: He does need to get back to San Francisco and
so | would Iike to get himdone.

JUDGE CLI FTON: Ckay. M. Van Nortw ck would you cone to
t he m crophone for just a mnute? M. Van Nortw ck? Before we
take our break, | just want to get the order of w tnesses that
we're going to have. M. Van Nortw ck, could you come to the
m crophone? | just -- | just want to determ ne your
availability. Al right. So | hear he's good and when |'m
ready, he's ready. Then | would like to finish M. Mirphy
before I begin M. Van Nortw ck. And that requires another
gentl eman whose arrived to wait and | hope that will work. So
pl ease confer during the break. W'Ill go back on record at
11:15. W go off record at 10:58.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: W are back on record at 11:15. M. Vetne?

MR. VETNE: Yes, your Honor. During the break, everybody
in the roomreached a consensus that John was wong in the
assunptions built into the |ast series of questions. Now I
have a Rosanne- Rosanna- Danna nonent, "Never mnd."

What those two colums show is actually mlk pounds in
both cases. One is the pounds by group and the other is per
plant. So it's mlk pounds in both cases, there are no product
pounds either indicated or inferred or inferrible. Thank you.
That's all. M questions are done. Thank you, M. Mirphy.

MR. MJRPHY: Thank you.
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JUDGE CLI FTON: Who next has questions for M. Mirphy?
M. Vandenheuvel ?
CRCSS- EXAM NATI ON
BY VANDENHEUVEL

Q Rob Vandenheuvel, I"'mwith MIk Producers Counci l

Good norning, M. Mirphy.

A.  Good norni ng.

Q Just a couple of questions to clarify sone itenms for
the record, and I will start with page 2 of Exhibit 117 of your
witten testinony.

On the bottom half of page 2 you have got |isted what
you qualify as facts, and there are five spreading from page 2
into the second half of page 3. | wanted to focus particularly
on nunber 2 there, and |I'll go ahead and just read the part
that | was going to ask the question about or that | am going
to ask the question about. "Use of the dry whey powder narket
value in the dass Ill pricing formula does not make sense and
it assumes that all plants utilize a hundred percent of whey
solids producing sweet whey." 1'Il stop there.

I's that really what the Federal Order Class Il price
and USDA assunes in setting that fornula? Do you believe
that's what they assune that a hundred percent of the plants
under the Federal Order fornulas produce the products enbedded
in those formulas?

A. My assunption assunmes that if we're all going to pay
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for whey, one would have to assune that one is processing whey.

Q Do manufacturers who purchase mlk, pay for whey or do
they pay for mlIk? Wat is delivered to their plants?

A.  They pay for mlk.

Q They pay for mlk. So whey is not sonething they pay
for, but rather dry whey is a conponent of the fornula which
ultimately calculates that cost of mlk, correct?

A. Correct.

Q And so when we | ook at other end-product pricing
formulas in the Federal Order, and in fact, in the California
system there are what we could call surrogate prices, would
you agree? Cheddar cheese, nonfat dry mlk, Gade A butter,
and | think Gade AA butter | think actually and dry whey,
correct?

A, Correct.

Q So these are surrogates, they are not representative of
what every manufacturer in either the Federal Orders or
Cali fornia manufacturers, correct?

A, Correct.

Q So, in fact, it's not a fact that USDA in structuring
the dass Il pricing fornula assunes that a hundred percent of
the plants make dry whey as part of their operation?

A It's kind of |ike asking, does a butter powder plant
throw away the cream because you don't nake butter? It's the

sane difference on fat conponent. And it's, you know, the
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point is, that you are paying for your conponents. But in the
case of whey, the argunent that Dairy Institute has al ways nade
is that well, we got 13 plants here processing whey out of a
total of 57. | think that's kind of the argunment that |'m
maki ng.

Sonmetinmes -- and | -- you are, in terns of the fact
that | guess the Federal Order is sure, they nust be presum ng
t hat everybody is processing whey, otherw se, why would we want
to pay for whey?

Q Have we not established that nanufactures don't pay for
whey, they pay for mlKk?

A. They pay for mlk, correct.

Q So again, it's -- it's not an assunption that, you are
not assumng, scratch that. Again, it is not a fact that USDA
I's assum ng every manufacturer that buys mlk for cheese naking
purposes is maki ng sweet whey, as the statenent suggests?

A. Correct.

Q kay. The page | would like to focus next on page 4,
the last full paragraph. And this is nore of a clarification
for the record. Let ne go ahead and read the sentence |I'm
going to ask about: "I have been told that the proposed
Cass Il mlk price increase by the cooperatives wuld have
averaged as much as $1.80 per hundredweight mlk at times over
the pass few years."

The termthere that 1'mgoing to focus onis Cass Il
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mlk price increase. Are you aware of the fact that the

fornulas in Proposal 1 put forth by the cooperatives, i

increased ass | mlk price,

but rather the sanme C ass

mlk price calculation as in all the other ten orders?

A R ght.

Q So this could be read as, as a dass Il mlk pr

i ncrease, but you are acknow edging that this is not an

S not an

ice

increase in mlk price, regulated mlk price above the current

Cass Il prices already used

O ders?

in all the other ten Fede

A M indication here is for 4b.

Q Gkay. So this is an increase above the --

r al

JUDGE CLIFTON: |'mnot happy. So you are talking, and you
are talking. | want to go back to your question, because you
inserted Class | in your question while you were tal ki ng about
Cass Ill, just inadvertently. W all doit. So start again
and take turns.

BY MR VANDENHEUVEL:

Q kay. Well, | assume the part where | read that
sentence in is okay, and so |I'lIl start at that point. You are
aware that the Cass Il mlk price calculation in
Proposal Number 1 is the same mlk Cass Il mlk price
calculation that exists in the other ten Federal O ders?

A Yes.

Q And then you explained, so I'Il let you explain what
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you neant by increase there?

A, So | neant, yeah. | neant conparing this with
Cass Il wth Gass, California dass 4b.

Q Ckay. So the reference to the word increase there,
even though California C ass 4b does not appear in that
sentence, the word increase is conpared to the California
C ass 4b price?

A. Correct.

Q Gkay. Later in that sentence, or in that paragraph
you use the term you calculate that $1.80 and it appears you
di vide that by 10, which gets you to an 18 cents per pound of
cheese value. Am | doing that calculation, correct?

A Yes.

Q Ckay. And that is based on what you are estimating as
a cheese yield, ten pounds per hundredwei ght of m|k?

A. Correct.

Q And then you go on and say that that 18 cents per
hundr edwei ght woul d elimnate any potential profitability.

Do you see that?
A Yes.
Q Now, I'mgoing to focus on the $1.80 per hundredwei ght.
JUDGE CLI FTON: Now, when you are tal king about the 18
cents, are you wanting to ask himabout 18 cents per
hundr edwei ght or are you wanting to ask himabout 18 cents per

pound?
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MR, VANDENHEUVEL: Well, | was referencing the 18 cents per
pound woul d elimnate any potential profitability, that clause
in the statenent.

JUDGE CLI FTON: Ckay. Go ahead and ask it again, please.
BY MR VANDENHEUVEL:

Q kay. Well, do you see the statenent that you make
that the, "for the smaller cheese plants, because this," okay.
"W pe out a substantial portion of the smaller cheese plants
because this 18 cents per pound woul d elimnate any potentia
profitability."”

Do you see that statement?

A Yes.

Q Now, I'mgoing to focus actually on the $1.80 per
hundr edwei ght, because as we discussed in an earlier question,
cheese manufacturers buy mlk, they don't, and it is on a per
hundr edwei ght basis. But what you have basically stated, would
it be fair to say that your claimis that an increase of $1.80
per hundredweight in the ml|k cost of a cheese manufacturer
woul d elimnate any profitability? Can | make that sane
characterization, since it's just a difference of whether you
convert it into cheese or whether it is measured in mlk?

A Yes.

Q Do you, when a cheese manufacturer decides to build a
plant in any |ocation, they nake a calculation as to what their

cost of operation would be, including operational cost, input
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of raw materials, |abor, overhead and all that sort of thing,
correct?

A. Correct.

Q And they would then make estimates as to what the
mar ket val ue or what the sellable value is of the products they
are maki ng, correct?

A. Correct.

Q And they woul d hopefully have a margin in between
there, correct?

A. Correct.

Q So with that assunption, do you have data beyond a
general statenent about 18 cents per pound that we referenced?
Do you have data that shows that the overall margins of a
cheese manufacturer or of the small, snaller cheese plants you
reference, that that would elimnate, an increase of $1.80 per
hundredwei ght in mlk, would elimnate any potenti al
profitability. That's a pretty strong statenent. Do you have
data show ng what the margins are for some of these smaller
cheese manufacturers? Data that can be shared?

A. | don't have any data here with ne today. But just to
give you, I'Il give you two exanples. One is, | have worked on
sonme |large projects, just | know the discussion here is on

smal | specialty cheese plans, but | have worked on | arge cheese

projects, and adoption of Cass IlIl in California, would
absolutely, wthout a doubt, just kill any potential
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investrment, in say a hundred to 2, $400 mllion project, any
maj or cheese plant. It would absolutely just kill the project,
number one. And then nunber two, now for that | do have data,
| would have to get that to you. However, where | have | ooked
at various projects over the years where | could show that, it
would just kill the return on investnment. It would just would
knock the project off its rails conpletely.

My experience wth that, just to give you sone
reference that people may be aware of, the nost common kind of
wel | - known project that | have worked on over the years is a
project called Blue R bbon Cheese Conpany. | have done a | ot
of work on that. Now, as far as smaller specialty cheese
pl ants go, specialty cheese plants, so | don't have any data
again with ne, and | would need perm ssion, since this data
woul d be confidential. | consult and work with a smaller
cheese conpany in California today, that makes sone specialty
cheeses. It's about two and a half year-old business. And ny
belief, my strong belief is that the adoption of a Cass |11
Federal Order type pricing proposal as in Proposal 1, woul d
absolutely cripple this conpany. It would just take it down.

Even sone of ny clients, nmy whey protein clients, |'m
going to nention one here even without permssion, it would be
Farndal e Creanmery. | don't think that they would survive this
because they make cheddar cheese. There's just no way they

woul d survive a Class IIl-type Oder. |It's not going to
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happen. That's mny genuine belief.

And, you know, like | said, sone of this data it's is
not nmy data, it is confidential proprietary conpany data, and
perhaps | could ask for it if it was required at a | ater date.
| don't know if | can get ny hands on it or not.

JUDGE CLIFTON:  You are not required to try. First of all,
we have honored the proprietary nature or trade secret nature
of such data, and you are not testifying on behalf of the
client, you are testifying on your own behal f and based on your
own experience. So it is not necessary for you to try to get
t he data.

MR. MJRPHY: Ckay. Thank you.

JUDGE CLI FTON:  And we appreciate the experience you bring.
It is very helpful to us.

MR, MURPHY: (kay.

BY MR VANDENHEUVEL:

Q Thank you, your Honor. And yeah, | wasn't asking to
breach any confidentiality. |In your response, however, is it
fair to say that while you reference data that maybe you have
access to, you are not able to provide the data, so it is
| argely characterizations that are included in your testinony,
and even in your statement just now, this is not data that you
are sharing, it is your opinion of your interpretation of that
dat a.

A. Correct.

5408

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q You nentioned Blue R bbon Cheese Conpany, you worked on
that project?
A.  Yes.

Q Can you tell us alittle bit nore about what that

project was? | believe that was in California?
A | think it's been a few years, that was a three
mllion, | think, start up, maybe going to six mllion pounds

of mlk a day, enconpassed, it was for Mdyzzarella, so it was,
it would have conpeted with Hilmar, oh, sorry, it would have
conpeted with Saputo and Leprino. There were sonme partners
involved in that project at the time, so big pizza conpanies
that would want the Mzzarella, and there was a European
investor on the whey side, the whey protein side. And it did,
the project actually collapsed in the financial crisis of '08,
"09, in that timeframe due to just project financing vanished
overni ght, obviously, with the financial collapse.

Q During the time that that plant was being consi dered,
the plans were being devel oped to build that plant, the
California Class 4b price that was in place at the time, and
part of all the assunptions going into building that plant, do
you know the rel ationship the dass 4b price had conpared to
the Federal Order Class Il price at that particular nonent?

A Back in'08, | don't remenber. It is all, obviously it
is driven by the whey market, wherever the whey market was at,

I think, so anything above the nmake all owance obvi ously woul d
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have an inpact on it, or above the 4b fornmula. And the 4b
formula was different than what it is now, so | don't renenber
exactly now, no.

Q The planning that went into Blue Ri bbon Cheese, do you
remenber the approxi mate tine when that idea started to devel op
and sone of the work in developing the plans to build a plant,
do you know approximately the tine period? Was it 2007, 2006,
earlier?

A Yeah, it was, let's see, it would have been, it woul d
have been the early 2000, |ike 2004, 2005 to |ike 2008, 2009,
yeah.

Q So a good portion of that planning period would have
been at a tinme when the California Class 4b price maintained an
end- product pricing formula for dry whey in our C ass 4b
formula, not a scale that we operate now?

A I'mnot sure. | don't renenber that.

Q Do you recall a hearing, which | believe you testified
in, in 2007, in Cctober, when CDFA decided to change to a fixed
dry whey factor in the dass 4b formul a?

A, Is that when the 4b, so that's when there was just,
there was a total change in how the 4b whey factor --

Q This is a hearing in the 2007 when the small cheese
manuf acturers petitioned for a hearing. Do you renenber that?

A | don't renenber, but if | testified, | testified,

yeah.
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Q So you don't remenber if prior to that hearing we
operated an end-product pricing fornmula that kept our Cass 4b
price closer to the Federal Order -- wait for nme to finish,
because | don't want to talk over you -- you if you don't
recall the details of that hearing, do you recall that a
hearing took place at sone point, and prior to that hearing we
operated in California an end-product pricing fornula for dry
whey that maintained the closer relationship, that allowed our

G ass 4b price to keep a closer relationship to the Federal

Order Cass Il price?
A. | have sone recollection of that, | just don't remenber
the timng.

Q Gkay. And then finally, just to follow up, when | had
asked you about data on the small cheese businesses, some of
the early conments you nade in the response to me was with
regard to sone |arger operations. | mean, Blue R bbon Cheese
Conpany you nmentioned was a 3 to 6 mllion pound per day
operation. But in terms of your commrent, which as | noted on
page 4 was related to smaller cheese plants, you have testified
earlier that the smaller cheese plants often make specialty
products, correct?

A Yes.

Q And that an analysis of that plant's nargins coul d not
be fairly assessed based on cheddar assunptions that we often

tal k about in the regulated prices, but they have their own
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mar ket prices for those specialty products and their own cost,
to be fair --

A, Sure.

Q -- but their own nargin calculations for those plants,
correct?

A. Correct.

Q And that specialty cheese plants of that nature with
hi gher val ue end-products operate all over the country in

Federal Order areas and outside of Federal Order areas,

correct?
A. Correct.
Q That's all | have. Thank you

JUDGE CLI FTON: Thank you, M. Vandenheuvel. Who next has
questions for M. Mirphy? M. Zolin?

MR ZOLIN.  Alan Zolin.

CRCSS- EXAM NATI ON

BY ZQLIN:

Q M. Mirphy, just one follow up question about
Bl ue Ri bbon Cheese. 1Is there another entity that picked up
that cheese plant in Tulare, California, that you are aware of?

A, Yes. |'mnot very aware of it, but yes, | have heard
t hat .

Q Do you know the, do you know the name of who that woul d
be?

A.  The new entity name?
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Yeah?
No, | don't.
Are you involved with the group that's working there?

No.

o > O > O

Ckay. Thank you.

JUDGE CLI FTON: Who el se has questions for M. Mirphy? |
would invite redirect and then | wll ask if M. Francis has
qguesti ons.

REDI RECT EXAM NATI ON
BY MR ENGLI SH
Q Thank you, your Honor. Chip English
Just a coupl e of questions.

In discussing wwth M. Beshore the conversati on about
inventories being carried into a down market with | osses, he
then said, and ' mnot sure if it was an inplication or not,
but he said, "but then in an up market, you know, you w Il make
noney on the up market." You renenber that part of the
di scussi on?

A Yes.

Q In your experience, in the narket that you have dealt
wi th, buyers look for the bottomof the narket, and as soon as
they think it's going to go up, what do they do?

A, They want to buy all around them

Q So you get the full |oss going down, right? Correct?

A. Correct.
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Q And you don't necessarily get the full gain going up
because your buyers are trying to get you down at the bottom of
the market, correct?

A. Correct.

Q Ckay. So then, and I think M. Vandenheuvel sort of
got to clearing this up alittle bit, we're appreciative, but
M. Beshore asked you sone questions relative to cheddar
prices, and specialty cheese, and | think he asked you one
question, well, if you have a specialty product, it mght get a
cheddar plus price, correct?

A, Correct.

Q Wuld it be true that it also then has a cost plus
el enent ?

A Yes.

Q And he then said, "Wll, if you have a really specialty
cheese, you mght get price plus, plus, plus.” And you agreed.
R ght?

A Yes.

Q Wuld you al so have cost plus, plus, plus, in your
experience?

A. O course, yes.

Q That's all | have

JUDGE CLIFTON: M. Beshore?
RECROSS- EXAM NATI ON
BY MR BESHORE:
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Q Marvin Beshore.

Just one real quick follow up. Wether you make noney
or | ose noney on selling those inventories depends on how wel |
you price them right?

A R ght.

Q Yeah, it's not just automatic that, you know, you sel
it all at the low, and you buy it, and you nake it all at the
hi gh, correct?

A, Sorry, would you rephrase?

Q No, I'lIl leave it at that. Summary, whether you nake,
whether it's profitable selling inventories depends on how you
price themwth respect to the market novenents of price,
correct?

A. Sure. Correct.

JUDGE CLIFTON: M. Francis, do you have questions for
M. Murphy?
MR FRANCIS:  Yes.
RECROSS- EXAM NATI ON
BY MR FRANCI S:

Q Yes. Thank you. WII| Francis, USDA.

Thank you, M. Mirphy, for appearing in our hearing and
your testinmony. | just want to clarify a fewthings. |In your
direct testimony, in your witten docunent you clearly indicate
you are opposing Proposal 1, and you're supporting the

Dairy Institute of California's alternate proposal, Proposal 2.
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And fromthe context of the rest of your testinony, ny
understanding is that you are, we have introduced a separate
Exhibit 15, so in the Notice of Hearing we had sone | anguage
that we included as Proposal 2 that referenced dry whey
products in the formula. And in Exhibit 15 there was an
addi ti onal proposal which the Judge is allowing in to be

di scussed relative to liquid whey values. And so | wanted to
clarify, are you here testifying to that additional alternate
proposal to price the fornula using those liquid whey val ues?

A Yes.

Q kay. And maybe, | want to try to pick your brain
because you have know edge and experience in brokering or
buyi ng and selling both Iiquid whey products and dry whey
products. So if we can explore that a little bit.

To your know edge, are there publicly avail able sources
of market information, meaning reported prices for those
products? And if so, can you help us by describing sone of
t hose sources of information?

A For --

Q For both liquid whey and dry whey products?

A. Ckay. No, there is, there are no published prices.

They are generally indexed, indexed off the published AVS Dairy
Market News prices for either western whey, or in California at
least it's western whey, or western WPC 34.

Q Gkay. And that would be a |iquid WC 34?
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A Yes.

Q Gkay. How about sources of information for dry whey
product s?

A If you are to sell liquid whey in California? So it
woul d be again, if it was to be indexed, it would be indexed
off the, off the western average of the Mstly for dry whey as
publ i shed by the Dairy Market News.

Q Gkay. So we're talking about two separate price
series, both reported in AVS Dairy Market News?

A.  Yes, so there's a dry whey powder western average and
there's a WPC-34, Wiey Protein Concentrate 34 western average.
Q And those are a price series that you routinely track

and have know edge of in the course of your business?

A Yes.

Q And do those prices tend to nove together or what is
their, is there a relationship between those prices?

A.  Yeah. Long-termthere's a good correlation, but in the
short-term no, they do de-couple.

Q Ckay. On page 2 of your testinony, where you, before
the section | abeled Facts, in that |ast sentence says "all ten
of these conpani es di spose of greater than 85 percent of whey
solids as aninmal feed at little or no value.” Can you help me
under st and what you mean by "greater than 85 percent"?

A Yes. So if you ook at mlk solids, so typica

Hol stein mlk is running 12 plus percent mlk solids, so when
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you nmake your cheese, you end up with whey fromthat cheese
wth 6 percent of those solids, or 6.25 or 6.35, they are
typically the standard nunbers, so half the solids end up in
the whey. But in that 6.25 percent whey solids, 0.6 percent of
it is recoverable protein. For either, whether it is 34 or
whet her it is WPC-80 or any other product. So then that's
really what I"'mreferring to as the 85 percent the other
solids. So of the, of say 6.25 percent solids in whey, if I,
if we can recover 0.6 as protein, so that |eaves 5.-sonething,
whi ch represent, that's where that 85 percent nunber cones
from And typically, typically alnpst a hundred percent of the
time or anywhere where UF is used, you are going to have that
85 percent for disposal.

Q kay. And that's typically ina liquid forn®

A Yes.

Q That gets shipped out?

A Yeah.

Q And where you say little or no value, is there a market
price for that?

A Soif it'sinits ow concentrated form it wll cost,
as | nentioned in my testinony, about $250 just to haul it off,
if it isinthe 5 and a half percent solids form If it's
reverse osnosis concentrated, it has some value as animal feed,
limted. And |I'mnot sure that there's any profit init

because of the cost of running those reverse osnosis systens.
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I'mnot convinced that there's actually any real, | nmean, sure
there's an environmental benefit, you do reduce the nunber of
| oads that need to be hauled off, there is some revenue from
selling it as aninmal feed solids, but I'm |'mnot convinced
that there's any profit init. M guess is it is break even.

Q kay. And that's consistent with sone earlier
testinmony that we have heard. So you are really talking about
sort of the net. There's sone savings involved in
envi ronmental benefits and foregone costs associated with that,
you do receive and revenue but --

A Especially haul rates. So you save in haul rates.

Q Gkay. And continuing on the next page, on page 3, you
do reference sone haul rates, and | was trying to follow al ong.
First, initem3 on page, the top of page 3. You tal k about
whey powder value, and | think you are tal king about that in
reference to the ROd liquid, and it seens |ike you are
inplying there's a price relationship sonmehow between a
powdered value and the liquid value. Mybe -- I'mtrying to
under st and.

A, (Ch, yeah, so what |I'm-- excuse ne -- what |'m saying
here at the top of the first sentence, RO whey solids, so in
reverse osnosi s you capture alnost all of the whey solids.
Ckay? So the relationship of ROA solids would be to whey
powder, there's somewhat of a direct relationshi ps because you

have got all of the solids, that's really what |'m saying
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there, is that the, if you take ROA solids and deliver themto
the, let's say a calf medical replacenent plant, which is what
| do, the value is 50 to 70 percent of the whey powder narket,
that's what |'m saying there.

Q And then you have got sone hauling costs?

A Yes.

Q That you are netting out?

A Yes.

Q That helps. And later on in that section you do refer
to sone specific values of cost of noving |iquid whey products.
And so maybe just to explain a little nore, there's, you
referenced in conparison what happens in Wsconsin. |Is it, you
know, typically you are not noving |liquid whey out of a cheese
maki ng plant, that there are facilities that dry it in-house,
and so that hauling portion doesn't really come into play. But
in California, the typical, if there is revenue to be obtained
fromthe market, you are hauling sone formof |iquid whey
through the market, either to a further drying facility or sone
other facility. So I'mtrying to understand sonme of the
rel ati onshi ps here.

So your exanple is that you are hauling WPC 34 300
mles and that's $1,200 per load, and |I'massuning that's a
full truck load of |iquid WPC- 34?
A Yes.

Q Gkay. And then you talk about, in the next sentence,
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hauling fromCty of Industry, California to Tulare, at a
different mles and you reference a backhaul cost. So what was
on the original haul versus how this conpares to the backhaul,
and what are you hauling both ways?

A | believe there's mlk going down and whey coni ng back.
And the reason | put the back, | just wanted to be fair because
| know the freight rate is $475, which is actually |ow, and
then nmy question was why is it so low? It's because it is a
backhaul . \Wereas, on the Land O Lakes out of Oland, it's a
direct haul, there's no backhaul fromwhat | understand on
t hat .

Q Rght. And so mlk, farmmlk, goes down, and
sonebody' s already paid for that haul ?

A Yes.

Q And you're back hauling an RO d liquid whey product
back to Tul are?

A. Correct.

Q kay. And that 475 is specific to that distance for a
full truck | oad?

A. Yes. Specific to that particular deal where there's
maybe a |l oad a day of RO whey or a load, | forget the nunber
now. It is a specific, so the deal is set up on the nunber of
| oads per week.

Q Yeah. kay. And then just finally later on in that

section, on nunber 5, you talk about small cheese plants that
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pay $250 per load. |Is that a full truck load or a partial, or
a different type of hauling?

A, For this particular exanple?

Q Yes.

A It, yeah, it is a full truck load, but it doesn't
matter. It could be a partial or a full it is going to be
$250.

Q It is aflat rate for hauling?

A Yeah.

Q Gkay. | think that's all the questions we have at this
time. Thank you very much.

A.  Thank you.

JUDGE CLI FTON:. M. Mirphy, | need hel p understandi ng your
response to M. Francis' first question. You gave an exanple
of the Holstein mlk having 12 percent protein content? Did I
get that right?

MR MJURPHY: No.

JUDGE CLI FTON: 12 percent what content?

MR. MURPHY: 12 percent total solids.

JUDGE CLI FTON: Total solids. Now | understand. Ckay.
Thank you. Do you have any comments to make, since you
under st and these prices, do you have any comments to make about
California's fortification of mlk and how that changes things?
When you have to price mlk and so on, and detern ne whether a

pl ant woul d be profitable, does the fact that California
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requires fortification of mlk enter into your analysis at all?

MR. MJURPHY: No. Fortification of mlk doesn't apply to
the cheese side. It is nmy understanding is that that's Cass |
mlk solids for drinking mlk only.

JUDGE CLIFTON: Okay. Al right. So else has questions
for M. Mirphy? Any further redirect? M. Mirphy, you have
been an extrenely valuable witness and | thank you so much for
comng. And you are free to step down.

MR. ENGLISH:  Chip English for the Dairy Institute. W
woul d yield at this point to whoever is next, whether it's
M. Vandenburg or whonever.

JUDGE CLIFTON: | would like to call M. Van Nortw ck
M. Van Nortwick, if you will have a seat in the w tness stand
to ny right. Welcone.

MR, VAN NORTW CK:  Thank you

JUDGE CLIFTON: 1'Il swear you in in a seated position. |If
you woul d rai se your right hand, please.

Do you solemmly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR VAN NORTW CK:  Yes, your Honor

JUDGE CLI FTON: Thank you. Please state and spell your
nane.

MR. VAN NORTWCK: Tom Van Nortwick, T-OM V-A-N
NORT-WI-CK

JUDGE CLI FTON: What are your connections to Agribusiness

5423

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Publ i cation?

MR. VAN NORTWCK: This is a 40 year-old conmpany that |
took over for ny father in 2002 for him operated his conmpany
until he passed away. And we are publishers of farm nagazines,
i ncl udi ng the Agribusiness Dairyman magazine for the last 35
years. Approxi mately.

JUDGE CLIFTON: | have nentioned your website severa
times. And |'mthe one who asked you to come and testify
today. |'mvery grateful for the capturing of the audio feed
in pieces of recording so that we can play those fromthe
website.

| also asked you to testify because I'minvolved in an
e-mail chain wth you and Laurel May. And | just wanted to ask
you about that.

| started this e-nail chain that included you and ne
and Laurel May, with regard to | ooking at the website that
i ncluded exhibits and transcripts and so on, and | had sone
suggestions; is that correct?

MR. VAN NORTWCK: That is correct, your Honor

JUDGE CLIFTON: Al right. And so Ms. May and | were
i ncluded i n anot her conmunication that included nore than just
the three of us, it included one of the witnesses this that had
testified.

MR. VAN NORTWCK: That is correct.

JUDGE CLIFTON: Al right. And you included us because it
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had to do with the audio feed; is that correct?

MR. VAN NORTWCK: Yes, two reasons. That, and the witness
had menti oned the atnosphere that had existed when she
testified which contributed to her, that witness, being better
able to share her testinony here at that time. And so | was
anxious to -- it's sonmething that needs to be said, I'Il talk
briefly about it just very quickly, so for those two reasons.
The audio that we will provide for her of her testinony and
then as it relates to the entire hearing.

JUDCGE CLI FTON: Very good. Well, | amvery grateful for
what you are doing to enhance the ability of others to see what
goes on here, though they nay not have the opportunity to be
here in the roomat any point during the hearing. D d |
explain to you that | was concerned that being included in that
e-nmail involved nore than just procedural items, it actually
was you presenting a viewpoint that others here should hear and
have the ability to cross-exam ne you on?

MR. VAN NORTWCK: That is correct, your Honor

JUDCGE CLIFTON. Al right. And so | also invited you,
while you are here, to address that issue, to read that e-nail
into the record, but also to testify about anything you woul d
like to about the dairy industry in California; is that
correct?

MR. VAN NORTWCK: You did, you did make that invitation

JUDGE CLIFTON: Al right. Well, let's start with the
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e-nmail. M point in asking you to read it to everyone is so
that if there's anything in there that anyone would |ike to ask
you questions about, they have the right to cross-exam ne you.
This is ny way of curing what would be an ex parte

communi cation. So | would like to explain right now before you
read the e-mail, what the difference is between an ex parte
communi cation and a procedural one.

A procedural communication is something |ike an e-nai
to Jill difton saying, "I"'mlate", "I"mrunning late", or an
e-nail to WIIliam Francis saying, "we have just gotten word
that one of our witnesses for tonorrow will be Joe Dokes".
Those are just about timng or we call them non-substantive.
They don't -- they don't have an opi nion about the proceeding
and the way it should cone out. Those are fine. But when a
communi cation is persuasive, it has to be shared with everyone,
so that is what this is about to begin wth.

Now, we're distributing a copy of the e-mail. Thank
you, M. Van Nortw ck, for bringing copies. | think we should
mark this as the next exhibit, that would be Exhibit 118; is
that correct, Ms. Elliott?

MS. ELLIOIT: That's correct.
(Thereafter, Exhibit Nunmber 118, was
mar ked for identification.)
JUDGE CLI FTON: Raise your hand if you need a copy of

Exhibit 118? Are there anynore? Please raise your hand if you
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need one, there are nore. |If the copy machine is having
trouble don't worry about it, everyone has a copy.

And | thank you very much, M. Van Nortw ck, for making
these copies and bringing themto us. Al right. So let's
start with your testinony just reading into the record your
e-mail, if you don't mnd.

MR VAN NORTWCK: Can | do a little preanble to this?

JUDGE CLIFTON: Certainly.

MR. VAN NORTWCK: I'mrem nded of a time ny father got ne
a Tinmex watch, | was 10 or 11 years old. It was really great
because it had to be wound. Renenber, some of you can stil
remenber when we wound our watches. And dad said to ne, "Tom"
because that was ny nane, of course, and so he -- just for
Chip's clarification -- he called nme Tom and so he said, "Tom
only wind that once a day and just enough. Not too nuch, just
enough.” And so a day or two had gone by, but that w nding was
just too nmuch fun and I had wound it and wound it and wound it,
and pretty soon, guess what? The watch no | onger worked.

So | got the brilliant idea to take out my pocketknife,
turn that watch over, bend the band back, because the band
would flip over, and laid the watch down. And about the time |
used ny bl ade of ny pocketknife to pop the back of that watch
off, ny dad walks in the room And he said to ne, as only
fathers can, he said, "Tom there are only two kinds of people

that pull the back off a watch.” He said, "One is a jeweler
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and the other is a fool." "I did not know you were a jeweler,"
he sai d.

And so | liken today's experience, and in fact, this
entire hearing as me pulling the back off of the m |k watch.
And there's only ny father saying to ne, "There's only two
ki nds of people, Tom that would pull the back off of a mlk
wat ch, and one would be M. Vetne and the other would be a
fool." And so | have pulled this watch cover off. But it is
fun to cone here because you have done an excellent job, and |
have to extend to you nmy conplinents to Judge Cifton, and to
the staff, and to the people fromthe USDA the attorneys, for
the work that you are doing, and the | eadership provided by the
co-ops. | have not always been the biggest fan of co-ops. |If
you read ny stuff, we have butted heads before. But the
| eadershi p exhibited, which is so huge, the vacuum of
| eadership in this industry fromthe producer sector on in our
| ocal and state county governments on, | ama big advocate that
we have all got to step up and do nore and | ead when we, in the
vacuum of | eadership. So nmy conplinents.

And | don't think it is by chance that Judge Cifton is
here. | don't know how that process happens, but in ny
opinion, it has made all the difference. And | have had that
expressed to me many times fromother people. And that was
part of Barbara's conversation with me after this e-nail was

sent, that she was so grateful that this Judge was here on that
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day for her. She felt that. And | was listening, and | could
hear in Judge Cifton's voice, the enpathy necessary to
under st and what Barbara was going through that day. And that
the gentle nature that she used in dealing with that. And the
conplinmentary positive nature she really does for all of us who
have w tnessed her efforts on behalf of this hearing. So ny
congratul ations fromthe private sector.

It's reaffirned a trenmendous appreciation | have for
what you are all doing. |It's amazing to come this far and to
have this many people that know this much, in one place at one
time. And | w sh everybody could gain a greater appreciation
for what is transpiring. And regardless of the outcone, you
have been able to assenble what is probably undoubtedly the
nost in-depth group of people relative to mlk. And | don't
know why it is so conplicated, | still don't get that part,
but, oh boy, is it conplicated.

So fromthat, | have opened this back of the watch, and
I["mstill learning. And five years ago, siXx years ago, seven
years ago, | worked with a group of dairy producers to formthe
Nat i onal Dairy Producers Organization with Doug Maddox and Bil
Rowel |, and some great nen who felt there needed to be a
change, and there needed to be a change in the way producers
represented thensel ves and what they did. And it was a great
| ear ni ng experience for ne.

But |, by no means, have any educational background in
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mlk. Agriculture was ny najor, | wanted to be a veterinarian,
didn't work out. | have been in publications and publishing
t hrough nost all of ny career one way or the other. And so
sales and marketing is nmy expertise. And if you wll, you
don't know this, but IBM once conmm ssioned a study by
consultants, and | make no di sparagi ng remarks about
consultants, but they were called in and paid $4 mllion by |IBM
to figure out what was wong. And they studied, and they
studi ed, and they came back and everybody gathered together in
a big roomand IBMwas there, and the consultant canme, and they
said, "Centlenmen, we have figured out the problemand the
problemis |ow sales. And the solution to that problemis
nmore sales." Four mllion bucks to find out the solution to
t he probl em

And so, and | think that froma marketing standpoint,
mlk suffers fromthat. Only one tine did I hear sonebody -- |
was so grateful to hear it, sonebody sat right here and tal ked
about the taste of mlk. Do you know that in 49 states in this
country we do not fortify mlk to California standards, and
therefore reduce the nutritional value and the taste of m|k?
Wiy would we do that and then expect that sales are going to
grow. And then nost of all, | want you guys to envision
Valentine's Day. You have got a special young lady or, in ny
case we're a lot older now, that you are going to buy

chocol ates for. And you go and purchase a box of chocol ates,
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but you specifically look for the one that on the front of the
box it says |owfat chocol ate.

Now, what kind of response do you think you are going
to get fromyour significant other, or the one you are intended
to inpress if the front of the box says |owfat chocol ate.

Chocol ate's not nmeant to be lowfat. W' re not supposed to put
our garbage mlk into chocolate mlk. You drink Barbara's
chocolate m |k back there, you know you got something worth
having. So there's sone little marketing things that we could
be working on. W spend a | ot of nmoney on marketing and sal es
are going down in a lot of areas where they shouldn't be, and
So there's some issues.

Anyway, but I'min sales and marketing. It's all about
getting something sold and getting a fair price for it.

Bar bar a,

| just -- me and the fornmer speaker -- | just wanted
you to know how i nmpactful your testinony was today at the FMMO
hearings in Clovis. | have now |istened to hundreds of hours
of testinmony, and no one has done a better job of putting to
voi ce these words that are so tender and so near one's heart so
as to alnost be unspeakable. You did, wthout exception, what
so badly needs to be done to properly represent the |evels of
heartache and heartbreak that producers and their famlies have
faced in this state, and, in fact, throughout the entire

country. It was an honor to hear it as you said the words
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while | was not in the roomnot having known you were to
testify. | amso grateful to have been listening here in the
office and to share in your tears in a private setting so as to
not to have to divulge to others just how much your story meant
to me and | amsure so many nore.

| have captured that testimony on an audio file and
w |l see that you have a copy for your famly to have and keep
for many years to cone. | will get it into an MP4 file and
bring it to you so you can have it for those future days when
it will do some good to renenber how it was that you scal ed
such a high nountain. And then having reached the top, was
provided fromthat vista a clear vision of what was to cone,
and even the trail that |ikened the poemby Robert Frost is
"l ess travelled by". Then soneday, like his traveler in the
poem you Wi ll ook back and say, "I believe or even you wil|
know, that that has nmade all the difference."

Thank you for the pleasure of working with you and to
have wi tnessed for nyself how nuch it has all meant, and | know
still nmeans. | know from experience, these things will heal
over time. Wile |l can only inmagine the inportant highs and
t he deep despair that has acconpani ed your journey, | am
grateful to know that this inportant story of a famly's
comm tnent and their resolve to work together. | know that
i nportant aspect of what you have gone through will help you,

your famly, and all of us cherish even nore the nmany victories
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that will still lie ahead, that still lie ahead. | am grateful
that you took the tine to share such personal experiences,
feelings, and even the tender nercies, that have acconpani ed
the difficult decision you have made together. Your exanple of
famly, and what should, what that should nean to all of us, is
l'i kewi se not wasted on those who have eyes to see and ears to
hear .

| amlikew se grateful for your questioning of
producers and others within the industry. How have we cone to
this? How have we allowed this to happen? Howis it that we
find ourselves in this situation? Not exactly your words,
those wll come, but know that these, that those were powerf ul
words phrased in a question, and expressed as maybe only you
were able to express themat this time having gone through all
you have gone through. Your questions are a clarion call that
every procedure and industry leader in the US dairy industry
shoul d be prepared to answer and hold thensel ves and ot hers
Wi thin their respective organi zations accountable for, as well
as the needed progress that nust be nade by everyone in order
to stop this nadness. | amgrateful to knowthat in reality
there are nore than, that can and wll stand with you, than
those that will stand against you and all of the producers, but
it will take an unparalleled effort to change the course that
has w eaked such devastation on so many for no gain at all

only loss and destruction.
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JUDGE CLI FTON: And you signed off Tom
MR. VAN NORTWCK: Tom | have known Barbara for nany

years. In 2009, she was on the cover with four other, three
ot her wormen, | believe it was. Because | believe that if we
had turned this over to the girls, | tell producers this al

the tine, if the women of dairy had had the responsibility of
deci ding how nmuch m |k to produce at any given tine, in any
mar ket whet her the demand was high or the demand was | ow, and
they sinply said, wait a mnute, if we nake nore we get |ess,
the girls would have nade the decision long ago to set pride
and vanity aside and go for the noney. They woul d have not |et
us go this far. And so | went to the wonen of dairy that
particular nonth, in May of 2009, and we had a conversation
about that. So Barbara was on the cover and | have watched
fromafar as she has devel oped her cheese business, her mlk
and chocol ate business, and, and |, through an organization
that Wsconsin called Dairy Pricing, which is Designed Arerican
dairy farmers helping dairy farmers. They purchase all the
mlk fromBarbara that | can give away to everybody that | see,
wherever | go. And | try and do just that. Because number
one, it's one of the best mlk products. W have three of the
best chocolate mlk products right here in the Central Valley,
and Barbara happens to be one of them

But farmers fromall over the country are contributing

noney specifically to help promote m |k products of better
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quality and taste, higher nutrition in particular, and taste.
Taste in the long run, gang, is everything. |It's everything.
And it neans everything to kids, too. So, but those are sone
other things that are Marketing 101, we'll get there soneday.
Your Honor, that's all | have.

JUDGE CLIFTON: I'd invite any questions of
M. Van Nortw ck.

MR. VAN NORTW CK: Good deci si on.

JUDGE CLIFTON: M. Van Nortw ck, | appreciate very much
your com ng.

MR. VAN NORTWCK:  You're wel cone.

JUDGE CLIFTON: | know this was meant as a persona
communi cation, and | know it was with the great deal of enotion
that you shared it with us. | think it's a very val uable
comuni cation. It's not proper to share this w th USDA
enpl oyees without sharing it here wwth all the group, so we
have now cured that problem

MR. VAN NORTWCK: dad | could help. And | apologize for
t he uni nt ended consequence.

JUDGE CLIFTON: Not a problemat all. Thank you.

M. Vetne, oh -- I"'msorry, | need a two-m nute break before

M. Van Nortwick | eaves. M. Van Nortw ck, don't |eave quite

yet. Two mnutes off the record. W go off record at 12:16.
(Wher eupon, a break was taken.).

JUDGE CLIFTON: W're back on record at 12:19. | would
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like to admt into evidence Exhibit 118. 1s there any

objection? There is none. Exhibit 118 is admtted into

evi dence.
(Thereafter, Exhibit Nunmber 118, was

received into evidence.)

JUDGE CLIFTON: Al right. Now, we have been given another

exhibit, I will mark it, Ms. Elliott, 119; is that correct?

MS. ELLIOIT: That's correct.

JUDGE CLIFTON: Al right. Exhibit 119.
(Thereafter, Exhibit Nunber 119, was
received into evidence.)

JUDGE CLI FTON: Thank you for waiting.

MR. VANDENBURG  You're wel cone.

JUDCGE CLIFTON: I'mgoing to swear you in in a seated

position. If you would raise your right hand, please.

Do you solemly swear or affirmunder penalty of

perjury that the evidence you wll present wll be the truth?

MR. VANDENBURG Yes, | do

JUDGE CLI FTON: Thank you. Please speak into the
m crophone and state and spell your nanme for ne?

MR. VANDENBURG My nane is Leonard Vandenburg
L-EE-ONARD V-ANDENBURG

JUDGE CLI FTON: Thank you. M. Vetne, you nay proceed.

DI RECT EXAM NATI ON
BY MR VETNE:
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Q M. Vandenburg, first, what is the location, town, city
of your business?

A, Riverbank, California.

Q And what county is that in?

A San Joaquin

Q Ckay. Before you -- before you start, tell us
sonet hi ng about yourself, your history with the dairy business?

A. | was born in the Netherlands. W noved here to this
country in 1955 and ny father has been in the dairy business
all his life, and then | followed thereafter. | started in the
dai ry busi ness nyself when | was 20 years old and | nmilked
cows, up to 1,000 cows in New Mexico and also in California
until about 15 years ago.

In the neantime, while | was in the dairy business, |

was, started handling mlk approximtely 20, 25 years ago. |

was involved with the National Farmers Organization. | ended
up being their National Dairy Director for three years. | also
started a dairy programfor themin California. | ended up

being their national Vice President for seven and a half years.
Since | left them | started a conpany called MIKk

Movers of America, which is now a consulting company. | manage

a new cooperative called Pacific Gold MIk Producers based in

Ri pon, and we handle mlk across the State of California.

Those producers have then since started a specialty cheese

plant called Pacific Gold M|k Products, also known as Pacific
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Gol d Creanery.
| amalso third owner of a conpany called O ganic West

M1k, which we handle m |k in numerous states on the \West
Coast. |I'malso a partner in Visalia Dairy Conpany, and we
still feed 700 cattle at hone.

JUDGE CLI FTON: How many head?

MR. VANDENBURG 700 head.
BY MR VETNE:

Q Wiat is Visalia Dairy Conpany?

A It is a fluid and yogurt plant.

Q Ckay. Processing plant?

A Yes, sir.

Q And you mentioned National Farmers Organization, that's
a farmer's cooperative that markets mlk of its nmenbers?

A. It is a bargaining organization, but it is registered
as a cooperative, yes..

Q Ckay. Proceed wth -- you have prepared testinony, |et
me ask you about that. You previously appeared and gave
testinony at a hearing before CDFA in June of this year,
correct?

A. Correct.

Q Gkay. And that hearing involved a proposal or
proposals, to raise the price of California 4b, Cass 4b mlk
by adjusting the whey factor, the price that handlers pay for

mlk by increasing the revenue attributed to whey; is that
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correct?
A. Correct.
Q Gkay. And the exhibit that's been marked is
Exhibit 119, is the sanme testinony that you gave before the

CDFA hearing panel ?

A.  Yes.
Q Correct?
A. Correct.

Q And you understand that the Proposal Nunber 1 in this
proceeding, simlarly involves raising the portion of what
woul d be, now becone a Federal Class Il price attributable to
whey, correct?

A. Correct.

Q And you understand that in addition to that, it would
al so just increase the general price attributable for revenue
for selling cheese based on what is used in the Federal O der
system basically, a Central Market price, or wherever it's set,
correct ?

A, Correct.

Q Ckay. Proceed with your testinony, please.

A, Yeah. And before | even, wite or read this testinony,
| just want to nmake a point of making a statenent that, naybe
have had, maybe the only one or one of the only ones who have
had the privilege and the honor to be a dairy producer, a

broker, a processor, and | have seen every el enment out of every
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si de.

And when | was a dairy producer, you know, we -- we
testified in dairy on behalf of dairy producers because we
didn't understand the other side. And | amblessed with the
opportunity at |east to understand now both sides.

Q Thank you.
A. | want to thank the hearing panel for allow ng us the
opportunity to express our views and our facts.

| amrepresenting Pacific Gold MIk Products, also
known as Pacific Gold Creanery, which owners consist of 30
dai ry producers and several private investors, myself included.
| have al so been a dairy producer all ny life, until 15 years
ago. | have served as the National Dairy Director for the
National Dairy Farners Organi zation for three years, and the
Nat i onal Vice President for seven and a half years. | am
currently manager for Pacific Gold M|k Producers, a
Cooperative, a partner and manager of Organic West M|k
partner in Visalia Dairy Conpany, and currently President of
Pacific Gold M1k Products, a specialty cheese plant, which
amrepresenting today with testinmony for our cheese plant.

Many of our producers since 2008 were told there was no
roomfor their mlk. Al the big co-ops denied these producers
acry for help. CDFA and trade organizations told themto sel
out because there was nothing that could be done. They were

also told that the bigger producers could use their dairies to
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feed heifers. These producers were faced with selling at a
depressed narket, possibly losing everything they worked for
over their entire life time, not have the next generation take
over and the opportunity for, and the opportunity to have a
career in the business their famlies worked so hard for. Many
producers faced with processors delinquent paynments or
processors termnating their contracts. Many of these
producers joined the new start up co-op naned Pacific Gold MIk
Producers. Pacific Gold M|k Producers saved many producers
and their farms fromextinction.

Most of these producers have decided to invest in their
own future by starting a specialty cheese plant called Pacific
Gold Creanery. They did not ask for a hearing to bail them
out. No, they did it the ol d-fashioned way, they took ri sk,

i nvestments, debt, guts, vision, determ nation, can-do
attitude, and decided to be market-oriented, rather than be
production driven, and took matters in their own hands, through
relentl ess effort.

Now that | live, and breathe, and own a part of a
specialty cheese plant, | have devel oped a real appreciation
for the remarkabl e challenge it takes everyday to nake and
satisfy the custoner's demand for perfection. The increasing
cost of higher quality standards, the regul atory standards from
every facet of our industry. These continued increased costs

and demands fromretailers, distributors, cut and wap
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operations, brokers, FDA, USDA, |ocal and state inspectors, and
above all, the consuners. W, as a specialty cheese plant,
enbrace these quality requirenments, as we wish to protect our
dairy food image for each other. |If only one plant has a

qual ity issue, everyone suffers consequences, but there is a
real increasing in cost. What are the costs?

JUDGE CLIFTON: Let ne ask you to just read little nore
sl owy.

MR. VANDENBURG  Sorry.

MR. VETNE: The reporter has to take down what you are
sayi ng. Thank you.

MR. VANDENBURG  Ckay. |If you get behind, just stop ne.

COURT REPORTER: | don't have tine to stop you.

JUDGE CLI FTON: Beginning with "where are the costs.”

MR. VANDENBURG I n addition, |ab technicians, increased
internal and third party testing, upgradi ng equi pnent,
upgrading the facilities, water quality, and the |ist goes on,
to neet the ever-demanding requirenents.

| have also learned to appreciate the challenge in
trying to nmake noney in the specialty cheese business in
California. Pacific Gold Creanmery has invested for nearly two
years of | osses through the challenge of devel opi ng markets,
proving we can nake perfect cheese everyday for over two years.
The cost of needed equi pment for every type of cheese. The

specialty cheese does, in fact, have higher prem uns. However,
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much of these prem uns are absorbed through the higher cost.
The additional cost come from | abor not being a single type
stream i ne cheese operation, additional packaging cost,
addi tional handling, and multiple days to nake a single type
cheese. The additional cost to nake these cheeses are as much
as 20 cents per pound, or $2.44 per hundredwei ght. The single
| argest reason we finally turned a profit is because of organic
mlk sales. |If we were to nake a profit in conventiona
market, it would take another 18-plus nonths of investnents.
The ot her hidden fact in cheese business is a start-up

cost and the constant upgradi ng of cheese making equipment. In
an ideal world, under the reliable Van Sl yke cheese formula, we
coul d capture 90 percent of the fat and 78 percent of the
protein, and that would be with a $1.87 per hundredwei ght | oss.
However, with ol der equi pment and used equi pnent, we are | ucky
to capture 85 percent of the fat and 75 percent of the protein,
whi ch woul d translate into $2.50 per hundredwei ght |oss. This
can be found in Exhibits A and B
BY MR VETNE:

Q kay. You have exhibits attached to your statenent?

A | do.

Q Can you describe in sunmary fashion what is shown on
Exhibit A and B?

A Thisis, inagiventime on a nonth, and | can't

recall, | think it was probably in May of this past year, |
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bel i eve, so you would have the California price of fat and the
California price of solids nonfat, which would constitute a pay
price, a blended pay price here in California. You take those
sanme nunbers with the value of the sane nunber in fat
percentage. Being that this is Holstein mlk, your average
protein nore than likely will be 3.3 percent protein. And you
run those cal cul ations through the Van Slyke formula, you can
see on the bottom you would have a negative $1.87 a
hundredwei ght. You take the same formula, | believe it is in
the next exhibit.

In the next page of your attachnent to your testinony?

Yes.

o > O

Wii ch you have | abel ed Exhibit B.

A, \Were you might capture 85 percent of the fat and 75
percent of the protein, you would | ose $2.50 a hundredwei ght.
Just as a side note, we have priced cheese vats, and cheese
tables. And in this particular case, cheese vats, you know,
you coul d spend anywhere between, depending on the size, 50 to
$150, 000 in one single cheese vat.

Q Ckay. Are you prepared to continue reading your

prepared testinony?

A | am

Q Thank you.

A.  Forgive me, your Honor, I'mtrying to renmenber where
left off.
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JUDCGE CLI FTON: At the bottom of page 2, and you are about
to say "the core reason for the hearing."
MR. VANDENBURG  Thank you so nuch.

The core reason for the hearing is discussing the whey
values in California cheese plants. Wen | was nanagi ng the
Nati onal Farnmers Organi zation Dairy Departnment in various
Federal Orders, it was commonpl ace to pay anywhere froma
dollar to two dollars under the Federal O der announced price.
Most m |k handling conpani es woul d share their pay price and
al nost all the cooperatives paid under the announced pri ce.
Are the USDA facts regardi ng nonpooled mlk in the Federa
Orders --

BY MR VETNE:

Q Excuse ne, you, after the announced price on the second
line, you reference Exhibits Cand D. What is contained in
Exhibits C and D? The attachnents to your statenent?

A, This is information that | got fromUSDA and | relied
on their expertise and their information regardi ng poo
dol l'ars, or pool pounds rather, and nonpool pounds. And so in
California, all the mlk for the nost part is pooled. In
Federal Orders, there are many, many pounds that are nonpool ed,
and so we're trying to, you know, we're assumng we are
conparing apples to apples, and | think we're conparing
sauerkraut to bananas, really, so it doesn't work.

Q Gkay. And the point you want to make from Exhibits C
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and Dis that there is a lot of mlk that is sold, traded in
the Federal Order systemthat is not subject to the m nimum
price?

A Yes, that's true.

Q Wether sonething nmore or sonmething less is paid is not
reveal ed, but it is outside the system correct?

A, That is correct.

Q Gkay. Now, you, at, starting at the end of the second
line on the third page of your statenent.

A, In the past ten years, the nonpool pounds average --

Q Start with the second line, are the USDA --

A, Are the USDA facts regarding nonpooled mlk in the
Federal Orders?

Q That's referring to Exhibit C and D, correct?

A Right. In the past ten years, the nonpool pounds
averaged 28 billion pounds, or 14.83 percent for the years
2014, in which 34 billion pounds or 16.66 percent.

JUDGE CLI FTON: Now, you have given us the overview by
tal king about 12 billion pounds or 36 billion pounds, but I
woul d like you to read in the record all the nunbers invol ved.
And you may do it just by 28,387, and so on, so that we
actually have the nunbers that are in your testinony. So if
you would read it, "in the past ten years, the nonpool pounds
averaged" and then give us that actual figure.

MR. VANDENBURG 28, 387, 648, 042 pounds, or 14.83 percent.
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And for the year 2014 it was 34, 320, 535, 045 pounds or 16.66
percent. The total Cass IIl average volunmes in the Federal
Order is 57,655,012, 004 pounds, or 49 percent of the Cass Il

fromnonpooled mlk. The price difference between Federa

Order Cass Il and California 4b in the past ten years, is
$1.45 a hundredweight. It is conpletely unreasonable to try
and compare the Federal Oder Cass IIl differential against

4b, when approxi mately 50 percent of the Federal O der
Gass Il was severely underpriced conpared to pool mlk. Just
for the last four to five nonths, and | just want to reference,
| mentioned this testinony in June, so we're talking four
five, six nonths prior to June. Mnths -- several thousand
| oads of mlk was dunped and mllions of pounds sold to cheese
plants from $7 to $10 under the announced price. The $1.45 per
hundr edwei ght differential nunber is a very msleading figure,
as nearly 15 percent of the lower price mlk is not part of the
equati on.

| just recently spoke with an I daho plant cheese naker,
which incidentally as a side note, was just |ast week, said

that the average, |daho cheese nmaker said that they paid an

average of $5 per hundredwei ght under the Class IIl for over
Si X nont hs.
JUDGE CLIFTON: Under the Class Il price?
MR, VANDENBURG Under the Class Ill Federal Oder price
yes.
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JUDGE CLIFTON: So -- so normally we wite that Federal
Gass Il wth Roman nunerals, so we coul d consider that class
Roman nuneral 1117?

MR VANDENBURG Yes, your Honor

JUDGE CLIFTON: Could I make that change now?

MR VANDENBURG  Yes.

JUDGE CLIFTON:. So Ms. Elliott, on the third page of the
testinmony, we're near the end of that first paragraph, next to
the last line, you see class Arabic 3 price? W'IIl just strike
the Arabic 3 and nake that a Roman nuneral 1117?

MS. ELLIOIT: Ckay.

MR. VETNE: My | suggest, your Honor, that the sane would
apply in the 5th line, the 6th line, and the 7th line, with
reference to class, and the 9th line off in the left nmargin

JUDGE CLI FTON: Yes. So throughout, Ms. Elliott, this
particul ar paragraph, each place you see Class Arabic 3, if you
woul d strike through that and nake that a Roman |17

MS. ELLIOIT: Ckay.

JUDGE CLI FTON: And the other change | would like to make
in this paragraph, with your perm ssion, is about seven lines
up where you say "severely underpriced" | would |like the
spelling to be changed, it actually |ooks Iike "severally"

Ms. Elliott. If you will strike that and insert "severely".
Ckay?
MR. VETNE: thank you.
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BY MR VETNE:

Q W're starting nowwth the second full paragraph on
t hat page.

A. Pacific Gold Creamery has turned our whey into R cotta
Cheese. What nost producers don't realize, is nmuch of the
cheese sold is sold at nearly a break even price or even a
| oss, depending on type and volunes, while the dried whey
products, and in our case, Ricotta, subsidizes the cheese
sales. If it was not for our Ricotta sales fromwhey, we woul d
continue to | ose noney. To increase the whey values to
producers equal to the Federal Order pricing, would be
devastating to the cheese plants in California and especially
small or md-size cheese plants, such as ours. The rea
concern and unfairness that faces cheese plants are the whey
val ues that are going down due to increased volunes entering
into the marketplace. Setting a flat dollar anmount rather than
a percentage of the whey factor price is grossly unfair to the
cheese plants. One other factor of unfairness is the
consideration of carving out and -- carving out the income from
California cheese plants from hi gher val ued byproducts,
however, this is ignored in the specialty dry powders, powders
ot her than the whey powders, and why?

| am conpl etely dunbfounded as to why we are here
asking for a greater portion of the whey value. Over 80

percent of the mlk is represented by producer controlled
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cooperatives in California. Over 95 percent of the producer
pool in these cooperatives are not in the cheese business. |If
there is so nuch noney in the cheese and whey, why are these
sanme producer controlled cooperatives not collecting 100
percent of the whey incone by investing and risking for the
rewards, rather than taking it away fromthose that had earned
it.

The other facts in the market, our current domestic
price is very strong conpared to the gl obal price.

| just wanted to stop here, just kind of ad lib a
little bit. W see this nmore and nore, and especially in the
| ast 20 years, and it's becone nore and nore prevalent. W
have a gl obal price. W always cone in here |ooking for a
| ocal solution, and it makes it very, very difficult to do
that, if not inpossible.

The other factors in the market, our current domestic
price, is very strong conpared to the global price. The mgjor
pl ant constructions in the past ten years have cone in
non-regul ated areas. In regul ated areas, we have witnessed
pl ant closures and no ngj or expansi on due to poor potenti al
econom cal returns to the increased prices would further
j eopardi ze exports.

I nstead of comng to CDFA or Federal M Ik Marketing
Order and pleading their case, | strongly believe that the case

shoul d be confronted with Cooperative board and managenent and
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revisit their own business nodel and plan.

Many producers have chosen to use rBST, which has given
the public the image and the belief of all mlk is tainted with
hornones. Some producers are using sex semen to increase herd
size and production, but when the supply and demands gets out
of bal ance, driving mlk prices down, then we all end up at a
mlk hearing seeking relief. W, as an industry, nust need to
take some responsibility and ownership.

We strongly support the need for dairymen to get a fair
price through nmeeting the consunmer marketing demands. W,
however, oppose a production driven nodel that ultimately
| owers prices and creates oversupply.

Pacific Gold Creanery do not support the proposed
Federal M1k Marketing Order in California. And | would just
ad l'ib here that we would support the Dairy Institute proposal.
BY MR VETNE:

Q Gkay. And you end your prepared statement with the
wor ds, thank you, and your name as president of Pacific Cold
Creanery, as well as your signature, correct?

A Yes, thank you

Q | wanted to ask you just a couple questions. Pacific
Gold Creanery is the conpany that operates the cheese plant; is
that correct?

A, Correct.

Q And is that primarily producer-owned?
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A It is.

Q Gkay. And the producers are those you described in the
bottom of your first page of your testinony that had trouble
finding a market or a good market for their m|k about eight or
ni ne years ago?

A. 2008, 2009, 2010.

Q Five, six and seven years ago?

A.  Uh-huh.

Q kay. What was the problenf What, you said that they
asked for help and they didn't get any. Wo did they ask and
what what was the probl en?

A, In 2007, in 2008, there was a glut of mlk. There was
one conpany that decided to close the doors, which was Crysta
Creanery in Sacranento.

Q Yes.

A, They infornmed all their producers that as of, they
closed their doors or made the announcenent in January of 2008,
and | think they told themin July 1st of that same year they
woul d no | onger be picking up those producers. Those sane
producers literally scranbled and begged in unison from ot her
cooperatives and mlk plants to help, help them and if they
woul d pick up their mlk. None of themwould do it. They
said, no we're not going to pick up your mlk. There's no need
for it, there's no roomfor it, we can't process it, you m ght

as well just sell out.
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Q So the producers that got together and collectively
decided to take econom c risks and encunber their assets to
make the cheese plant, they were producers that were fornerly
shipping to Crystal, and all of a sudden found thensel ves
without a market for their mlk; is that correct?

A, That's correct. And it's not only Crystal, it was, you
know, F and A Cheese, it was Foster Farns, nany producers were
let go there as well because there were no markets for it. |,
as a broker, was buying up to 60 |oads a week fromF and A
cheese just to keep themfromhaving to freeze it and marketing
that mlk, while they were three nonths behind in producer
paynments. Even though it's illegal, but there was no choice
and everybody just kind of tolerated at the nonment, so we took
on many of those producers as well.

Q Gkay. In the second page of your statenment you, near
the, just below the mddle you said, "we finally turned a
profit because of organic mlk sales.” Wwo was the "we" that
you are referring to there? |Is that the cheese conpany or the
producer Cooperative?

A.  No, the cheese conpany.

Q Gkay. The cheese conpany markets the mlk of patrons
that, and Cooperative nmenbers that ship to the plant; is that
correct? |Is that where the organic mlk comes fronf

A, They don't nmarket the mlk, they convert the mlk into

cheese, and we sell the cheese.
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Q You sell the cheese as organi c cheese?

A Yes, sir.

Q Ckay. So you weren't selling organic raw mlk, you
were selling a product produced fromorganic raw m | k?

A, That's correct.

Q Ckay. So you, do you produce cheese that is both
organi ¢ and non-organic?

A Yes, we do.

Q Ckay. So how do you work that? Do you have two
different silos or receive organic mlk on different days or
what ?

A W do, in fact, have two different silos. W have
nmet hods and procedures to keep everything segregated, and we
run all of our organic mlk first, and our convention mlk
| ater.

Q Al right. Good. Do you have anything nore you want
to add before taking questions fromfolks in the roon?

A, No, not right now.

Q You can add anyti ne.

A Ckay.

Q Thank you. Can we receive Exhibit 119, please?

JUDGE CLI FTON:  Thank you, M. Vetne. | do have a couple
of questions for M. Vandenburg about the wording of it.

M. Vandenburg, on page 1, in the second paragraph where you

mention that you are the Dairy Director for the National
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Farners Organi zation, and then later on in your statenent you
al so nention that the National Farmers Organization has a dairy
conponent. And what is that dairy conponent called of the
Nati onal Farners Organization? |Is it the Dairy Division or
sonething like that?

MR. VANDENBURG | may have nentioned that they had, that
we started a Dairy Division here in California, which | did
start that for them here

JUDGE CLIFTON: Al right. And on page 3 of your
testimony, on the beginning of the |ast paragraph, it is just a
partial paragraph, | just want Ms. Elliott to conformthe word
after "I amconpletely"” that's to be "dunb" founded, "D U M B".
If you would nmake that correction. And there was --

MR, VANDENBURG  Thank you

JUDCGE CLIFTON: Certainly. And at, on your signature page,
the first full paragraph, Ms. Elliott, second line up fromthe
bottom that sentence is, the way it was read by
M. Vandenburg, beginning with the third line up fromthe
bottom of that paragraph was, "in regul ated areas we have
W t nessed plant closures” so | would like you to strike the
word "closers” and just insert "closures".

M5. ELLIOIT: kay.

JUDGE CLIFTON: Al right. |Is there any objection to the
admi ssion into evidence of Exhibit 119? There are none.

Exhibit 119 is admtted into evidence.
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(Thereafter, Exhibit Nunber 119, was
received into evidence.)

JUDGE CLI FTON: Wo would like to ask the first questions
of M. Vandenburg? M. Beshore?

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore.

Good afternoon, M. Vandenburg.

A.  CGood afternoon, Marvin.

Q Just a couple of questions. First of all, with respect
to the National Farmers Organization, can you clarify, you are
not currently in a position of any office wth National
Far mer s?

A, That's correct.

Q So when -- when were, the positions you have indicated
here, National Dairy Director, National Vice President, when
di d those capacities end?

They ended in 2007. | don't recall exactly what nonth.

The years?

> O >

Yeah.

Q Gkay. So since 2007, you have not had any capacity
wi th NFO?

A, That's correct.

Q kay. Wth, your Honor, | would like to show
M. Vandenburg Exhibit 96.
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That's an Exhibit prepared by CDFA, and it was probably
used, | think it was used in that June hearing when this
testinmony was presented. Have you seen that before?

A No.

Q Ckay. Can you just -- it groups plants by size, and |
wonder if you could tell us which group your cheese plant would
fall in.

A I'mjust -- I'mjust looking to see when the
information. So this information is from January through March

of this year?

Q Correct.
A It would be -- I"'mtrying to think here. The second
group.

Q ay. Goup 2 fromthe top?

A Yes.

Q Gkay. Thank you. That is all | had on that exhibit.
Thank you, your Honor, for use of your copy.

On Exhibit C no, wait, I"'mnot sure if it is C

JUDGE CLIFTON: | think there may be two C s? Mybe?
BY MR BESHORE:

Q Gkay. Mybe Cis a front and back. |'mlooking at the
side of Cthat's not the e-mail fromM. Stoker, but the table.

A.  Uh-huh. Got it.

Q Ckay. So | think I have figured out these nunbers, but

| want to make sure. The colum, the second colum fromthe
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right, "all Federal Oder mlk not pooled,” now, that doesn't
show up in the e-mail fromM. Stoker on the other side, so is,
that's a colum you cal cul at ed?

A No, that is, in fact, an e-mail fromM. Stoker. It
may not show on his e-mail, but that's the information that he
sent ne.

Q Gkay. Well, do you know how that colum was
cal cul at ed?

A Not of fhand.

Q Ckay. And at the bottomof that colum there is, it
says, "COass Il not pooled", what is that supposed to apply
to?

A.  The 49 percent to the right.

Q Ckay. And does that, is that to -- does that relate in
sonme way to those totals in that col um?

A. | believe that's the nunber of the 28 billion against
the 57.

Q Ckay. So does it, basically it's assumng that all of
the 28 billion or 57 billionis Cass I11?

A, Correct.

Q So if that nunmber is actually all the mlk in the
United States that is not pooled on either the Federal Orders
or California, it's not really -- it's not really correct to
consider that all Class Ill, isit?

A. Like | said, this is the information that | have got
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fromUSDA. | specifically asked themfor what non, what the
total pounds were that are not pooled in the U S., and that's
t he nunbers they gave ne.

Q Gkay. GCkay. | get -- | think | can get to the nunbers
of total US production that are not in Federal Orders or in
California, but what I'm what |'mspecifically asking about
is, it is not, well, on what basis would you consider that all
Gass II17?

A.  Because | would based on that if it -- if it is
nonpool ed m |k, generally it ends up in a cheese plant in
Gass |11

Q Gkay. But like, back in Pennsylvania we got nonpool ed
mlk that's in unregulated Class | plants. That woul d be

included in there too, right?

A Ckay.

Q Ckay.

A, And so the price mght be different, too, then.

Q Absolutely.

A Absolutely.

Q ay. And in any event, that's just all the mlk, and

it is just assunmed that it all the mlk goes to cheese plants.
A, Right.
Q Ckay. The plant in lIdaho that was paying $5 under
they weren't paying that to their producers, were they?

A.  They don't have producers.

5459

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q ay. That's all
A.  You're wel cone.

JUDGE CLI FTON: M.

| have. Thank you, Leonard.

Engl i sh?

CROSS- EXAM NATI ON

BY MR ENG.I SH

Q Good afternoon, sir, Chip Eng

Institute of California.

your questions from M.

that's not in the record.

And when |

ish for the Dairy

heard the answer t

o one of

Beshore, sonething occurred to ne

For USDA purposes, there's a

definition for small businesses for manufacturing facilities

that's based upon, for al

t he connected busi nesses with that.

So anything connected to Pacific Gold, that's 500, it is

actually fewer than 500
that definition?

A Absolutely.

Q Thank you. That'

enpl oyees. Wuld Pacific Gold neet

s all | have.

JUDGE CLIFTON: | did want to clarify, M. Vandenbu

you started to testify,

rg, when

but before you went onto your exhibit,

let me findit. | don't know howto spell the place wh

Pacific Gold is, and | think you said Ripon.

MR. VANDENBURG  The cheese plant is in Riverbank.

JUDGE CLI FTON: The cheese plant is in R verbank.

t hought | heard something like Ripon, that's not true?

MR, VANDENBURG  Qur cooperative,

Producers is in R pon.
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JUDGE CLIFTON: Pacific Gold --

MR. VANDENBURG W have a secondary | ocation there.

JUDGE CLIFTON: Ckay. And that's called Pacific Gold M1k
Producers?

MR VANDENBURG  Yes.

JUDGE CLIFTON: That's in R pon, R1-P-P-ON?

MR VANDENBURG R-1-P-O N

JUDGE CLI FTON:  Just one P?

MR VANDENBURG  Yes.

JUDCGE CLI FTON: kay. And what is nade there?

MR. VANDENBURG It is strictly an office and we broker
mlk fromthat office.

JUDGE CLIFTON:. Ckay. So is there nore than one plant?

MR VANDENBURG  No.

JUDGE CLIFTON: One plant. Al right. Wo next has
questions for M. Vandenburg? Captain Arerica, M. MIltner.

MR. VANDENBURG | probably shoul d profusely apol ogi ze,
maybe | overdressed and shoul dn't have cone |ike this.

JUDCGE CLI FTON:  You know, fromthe beginning, and we're
just conpleting our sixth week, | have declared Fridays casual
Friday. |1'mso sorry we didn't |let you know.

MR. VANDENBURG Had | know, | would have conme in ny rubber
boot s.

MR- MLTNER  You should blame your counsel, not the Judge.

| just note it's 1:00, | don't know how long I'mgoing to take,
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but 1'm happy to begin if you would like to begin.

JUDGE CLIFTON: Yeah, | would like to try to have this
w tness be allowed to have lunch with the group if he wants,
but with no pressure, so let's finish his testinony.

MR MLTNER  Very good.
DI RECT EXAM NATI ON

BY MR M LTNER

Q M. Vandenburg, M. Vetne, when he introduced you, he
noted that you had testified at the June CDFS hearing.

A, Correct.

Q And that this testinmony was simlar to that testinony,
correct?

A. That's correct.

Q In fact, it's alnost exactly the sane, right?
A. Correct.
Q Gkay. | wanted to look at Exhibit A of your statenent

and ask sone questions of you about how you put that together.
[f you want to turn to that page and |let me know when you are
r eady.

A, Ckay. Ready.

Q For the record, I'mRyan Mltner, | represent Select
M Ik Producers. | only dress as Captain America once a year.

M. Vandenburg, for which month did you pool the prices

used in conpiling Exhibit A?

A, | failed to put that on there, but | believe it was in
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May of this year.

Q And the prices you used, were they prices that were
publ i shed by USDA, or CDFA, or sone other source?

A, CDFA.

Q Let's look at the first line where it is the, where
it's labeled fat. Am1| correct that that's just a straight
nmul tiplication across that line, you multiply the fat price

times 3.7 percent fat to get --

A, Correct.

Q -- to get 693?

A, Correct.

Q Simlar wth solids not fat?

A. Correct.

Q kay. Let's nove onto your Van Slyke formula there.
You have got 90 percent butterfat recovery on this exhibit,
correct?

A. Correct.

Q And you have pulled the sane 3.7 percent butterfat down
fromthe top, right?

A, Correct.

Q kay. On the protein side, the 3.3, where did that
figure cone fronf

A, Qur Cooperative average all their nenbers, averaged 3.3
protein, so that's the nunmber that | used.

Q Gkay. And does your cooperative al so average them 3.7
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butterfat?

A Yes.

Q kay. So is Exhibit A-- well, strike that.

You have testified that your butterfat recovery is 85
percent or so, correct?

A. Correct.

Q And you have utilized the fat and solids not fat and
protein figures for your cooperatives nenbers, correct?

A, Correct.

Q And you have a make allowance in there of 35 cents and
it says for PGC. So can | assune that that is approximtely
what you guys realize?

A.  For the cheese plant.

Q Ckay. So | guess other than the butterfat recovery,
does Exhibit A accurately represent the actual results for your
conpany?

A Yes.

Q kay. And so, if we turnto Exhibit B, is the only
di fference between Exhibits A and B the butterfat recovery and
the protein factor?

A Yes.

Q Wth those two changes, does Exhibit B then, represent
the actual or close approximtion of the actual results for
your conpany?

A. Yes, with the clarification.
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Q ay.

A Wth the noisture of that cheese standard there of 38,
l'i ke wth the cheddar.

Q Yeah, you have got dry matter at 62 hundredths there,
so 38 percent noisture.

A, That's correct.

Q Ckay. You are either prescient or we're just |ucky
because that's where | was going to go next and ask if your
pl ant in aggregate produces cheese with 38 percent noisture.

A, There's tines that we do, there's other tines that we
don't. This is just an exanple to illustrate that if we didn't
get involved in higher-ended cheeses and Ricotta, there's no
way in the world that we woul d even break even, |et al one make
noney. So these type of cheeses is prohibitive fromour plant
wi thout a very large prem um

Q What do you nean when you say these types of cheeses?

A.  Cheddar.

Q Cheddar? Gkay. Do you manufacture any cheddar?

A. Ve do.

Q You do. GCkay. | was looking at your website and |

and the website it shows Mbzzarella and R cotta, and it shows
G eek cheeses. | didn't see any cheddar on the website and
that's why | was, that's why | asked.

A.  Because when we |ose that kind of noney, we're not

trying to make cheddar. You know, we do it for a specia
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custoner at a special rate, at a very small volume. But this
Is just as a conparison for our plant. W cannot nake, can't
even conme close to cash flowing with that kind of cheese.

Q Yeah, | would think that with 85 percent butterfat
recovery and a nake cost at 35 cents that would be difficult.

A It would be difficult. The only way to get around it
is spend, go in debt for another half a mllion or a mllion
dollars, which is prohibitive right now for us.

Q Sure. Thank you. | don't think I have any ot her
questions, your Honor.

Your Honor, you were perhaps right in trying to get him

done before lunch. So, thank you.

JUDGE CLI FTON:  Wo el se has questions for M. Vandenburg?
Shall | ask for redirect, M. Francis, before | ask for your
questions? |Is there any redirect? Apparently not. M. Vetne
is not in the room M. Francis.

CRCOSS- EXAM NATI ON

BY MR FRANCI S

Q WII Francis, USDA. Just a couple quick things.

| think | understand, Pacific Gold MIk Products is a

separate conpany that is the operator of a cheese plant.

A Yes. And if | may, just for the record, the 30
producers, they are menbers of Pacific Gold MIk Producers as
cooperative nenbers, they have invested and bought shares into

Pacific Gold MIk Products so they are, they have skin in the
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gane and that's the rel ationship.

Q Ckay.

A, And we are a private corporation

Q And that was ny next question. |Is the entire
nenbership of the cooperative owners of the plant?

A, The entire nenbership for the exception of three
i ndi vi dual s.

Q Gkay. So the entire co-op is 33 producers?

A No. No. | misunderstood your question. | thought if
the entire ownership of the plant is all producers. They are
al | producers except three.

Q Ckay.

A, And of the nmenbers of the cooperative, there's probably
85 percent of those nmenbers are owners of the cheese plant.

Q Ckay. And what's the nane of your cooperative, Pacific
Gold M Ik Producers?

A Yes.

Q And how nany nmenbers are in the cooperative?

A Approximately 40.

Q Ckay. Okay. And then just, the |last statement says,
"Pacific Gold Creanery,"” meaning that operator of the cheese
pl ant, "does not support the proposed Federal M|k Marketing
Order," but then in response to a question you said but you
woul d support the Dairy Institute proposal.

A. Correct.
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Q And so what we have before us are two alternate
proposals, both related to establishing a Federal Oder in
California. So Proposal 1 is fromthe three cooperatives, and
there's specific |anguage associated with their proposal, and
the Dairy Institute has proposed a Federal Order for California
with different |anguage. So do you support either of those?

A, W do not support the cooperative one. And | could
expand on that a little bit and I would like to do that.

Q Yes, thank you.

A.  Because quite frankly, what | think is been in hearings
for many, nmany years, you know, the agenda for the past 30
years is exactly the sane, the only thing different in the
agenda, is the date. W cone and argue the same subjects year,
after year, after year. And | think the two things that are
mssing is really understanding what is the problem And it is
pretty hard to figure out a solution if we don't even
understand the problem And | think we're mssing the problem
And it's so easy to target the, lately glamorous whey price,
lately, a year prior, and everybody wants to go after it.

[t just amazes ne that in 1968, when the M|k Pooling
Gonsal ves Act was enacted in California, 95 percent of our mlKk
was Class | sales, and so the quota system worked great. And
now we got a 13 percent Cass | sales with the same quota
system and it is broken. And that's the real pink elephant in

the room And I'mnot belittling the quota holder, and |I'm not
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belittly the guy that tries to buy it when he gets a 13 to 17
percent return on the quota, if I was him | would do the sane.
But now we have created two classes of dairymen in the state of
California that doesn't work.
The other thing is, it's amazing to ne that we price
our cheese off the CVME, we price our butter off the CMVE, but we
don't price our powder offer the CVE or the NASS. Wy? Well,
the CWAP is a wonderful procurenent tool and | don't think it
wor ks, but nobody wants to tal k about that big pink el ephant in
the room
| was asked very first when | came to this hearing to

tell the truth, and that's what 1'mgoing to do. And | think
it's very hard to fix a problemif you can't even understand
what the problemis. And | think we're mssing the boat. And
it's really handsone and it is kind of glanorous to go after
all these cheese plants because "whey" but | think that's a
very mnor part of it. | think we need to | ook at a bigger
pi cture.

Q Thank you. That's all the questions we have.

A, Thank you.

JUDGE CLI FTON: M. Vetne?

REDI RECT EXAM NATI ON

BY MR VETNE:

Q To clarify, M. Vandenburg, you are speaking for the

cheese conpany, and with respect to your preferences, it would
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be correct to say if there is going to be a Federal Oder, it
ought to be Proposal 2; is that correct?

A, That's correct.

Q Gkay. Do you intend to say there should be a Federal
Order rather than a State O der?

A, Could you ask that question again, |'msorry?

Q Is it your intention to say there should be a Federal
Oder in California rather than a State Order, or sinply that
if there is a Federal Order, Proposal 2 ought to be the one?

A | would prefer to see a State Order, | really do. |If
it was up to ne, | think all the quota hol ders ought to get
paid. W create equality anong all the producers, and | think
we can figure out our solutions here wwthin the state. | think
the Federal Order is a very difficult process. | have been in
Federal Order hearings before down in Dallas. | think if we
can't fix themin the State Order, |I'mnot sure how we're going
to fix themall in the Federal Order.

Q And one nore. You have, the cheese conpany has | ess

t han 500 enpl oyees. Let's get specific, how many enpl oyees do

you have?
A 30.
Q 30? How many enpl oyees does the cooperative have?
A 5.
Q Thank you.

JUDGE CLIFTON: M. May?

5470

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

RECROSS- EXAM NATI ON
BY M5. MAY:
Q Thank you. Laurel May from USDA.
| just have a couple of questions about your testinony,
and | was hoping that you could help flush those statenents out
for me alittle bit.

A Sure.

Q Onthe third page in the second paragraph fromthe
bottom you say that "the other real concern and unfairness
that faces cheese plants are the whey val ues are going down due
to increased vol umes entering the nmarketpl ace.”

I's that international or national whey values in the
international marketplace or the national marketplace?

A | think both. It's an international market, and it's,
you know, nore and nore, you know, whey proteins is entering
the market, and | think it's lower, it certainly has something
to do wth nonfat. You know, a couple years ago you see nonf at
pricing at $2 per pound, it's got into the 70's here in
California, you know, that's dry pushing pressure on all the
comodities. And so | think that has a bearing on it as well.

Q Gkay. M other question is on the next page, your
first full paragraph you say, "our current domestic price is
very strong conpared to global prices.” And ny question there
was were you tal king about the current donestic cheese price?

A. Cheese price.
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Q Thank you. Just a little confused. Thank you so nuch.
A You're wel cone.

JUDGE CLIFTON: Are there other questions of
M. Vandenburg? | see none. M. Vandenburg, is there anything
you would like to add before you step down?

MR. VANDENBURG No, | just thank you for the opportunity.
| think sonmetimes, | have had the opportunity to travel and be
around different countries, been on radio stations, done many
speeches around the U S., and sonetines we take for granted the
due process that we have in our country conpared to other
places in the world, and I"'mgrateful for that. And I'm
grateful for your tine and everybody el se. So thank you.

JUDGE CLI FTON:  Thank you.

MR. VANDENBURG  You're wel cone.

JUDGE CLIFTON: M. English, would you cone to the podium
pl ease?

MR ENGLI SH: Chi p English.

JUDCGE CLIFTON: Is there only one witness remaining today,
to your know edge?

MR. ENGLI SH: There is. | mght have thought we woul d
al ready be done today, so a little Miine fog showed up, but
that's okay. W have M. Blaufuss for after |unch

JUDCGE CLIFTON: Very fine. And is there a docunent that
could be distributed before we break for |unch?

MR ENGLISH If that's what people want. | nean, if, you
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know, if M. Beshore wants it enjoy his lunch with a docunent,
we'll certainly pass it out.

JUDGE CLI FTON: They would just as soon work with a
docunent beside themthrough their |unch.

MR ENGLISH We will distribute it right now

JUDCGE CLI FTON: Very good. Please remain seated until you
get your copy and then you are free to go to |unch

At this point, |I've got to determ ne when we cone back

Pl ease be back and ready to go at 2:35. 2:35. So we go off
record at 1:18.

(Wher eupon, the lunch recess was taken.)

---000- - -
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FRI DAY, OCTOBER 30, 2015 - - AFTERNOON SESSI ON

JUDGE CLIFTON: We're back on record at 2:35. | would |ike
toinvite M. Blaufuss to take the witness stand. M. Francis,
| presune that when we're finished here this evening, that we
have to take everything with us; aml correct?

MR FRANCIS: WII Francis, USDA. W are checking to see
if that roomthat we usually have available is going to be
avai |l able to us over the weekend, so we will get back to you.

JUDGE CLIFTON: That's like a storage closet?

MR FRANCIS: Yes, it will be |ocked up over the weekend.

JUDGE CLI FTON: Yeah, that's a very hel pful place.

MR. FRANCIS: Yep. Thanks.

JUDGE CLIFTON:. Ms. Elliott, I'mlooking at testinony of
Rob Bl aufuss, Part 2, will that be Exhibit 1207

M5. ELLIOIT: Yes.

JUDGE CLIFTON: |'mmarking mne as Exhibit 120.

(Thereafter, Exhibit Nunmber 120, was
mar ked for identification.)

JUDGE CLIFTON: And M. Blaufuss, you remain sworn. |
woul d I'ike you to again state and spell your nane.

MR, BLAUFUSS: Rob Bl aufuss, B-L-A-UF-USS.

JUDGE CLI FTON:  Thank you. M. English.

DI RECT EXAM NATI ON
BY MR ENGLI SH.

Q Thank you, your Honor. Chip English.
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M. Blaufuss, you have a statement, and | note at the
end there are end notes, which we do not, as usual, for the
court reporter, we're just asking the exhibit to contain those,
and so those do not have to be typed in. And | have no
addi tional direct at the nonent, so M. Blaufuss, would you
read Exhibit 1207?

A
I ntroduction
My name is Rob Blaufuss and | will testify today on
pool distributing plant, pool distributing plant units, supply
pl ant shi pping requirenent, and producer mlk qualification
| anguage found in Proposal 2.
Pool Distributing Plant Language
Proponents of proposal 2 agree with the Cooperatives
proposal, in that a 25 percent route distribution threshold for
a Section 1051.7(a) plant is nore appropriate for a California
Federal Order. The proposed | anguage for a Section 1051.7(a)
in Proposal 2, has been revised to as foll ows:
(a) Adistributing plant, other than a plant
qualified as a pool plant pursuant to paragraph
(b) of this Section or Section .7(b) of any
Federal M Ik Oder, fromwhich during the nonth 25
percent or nore of the total quantity of fluid
m | k products physically received at the plant

(excludi ng concentrated m |k received from anot her
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pl ant by agreement for other than Class | use) are
di sposed of as route disposition or are
transferred in the formof packaged fluid mlKk
products to other distributing plants. At |east
25 percent of such route disposition and
transfers, nust be to outlets in the marketing
ar ea.
JUDGE CLI FTON:  Now, you read on line 2 of the section
"any" is that how that should read?
MR BLAUFUSS: Yes.
JUDGE CLIFTON: M. Elliott, do you see where | anf
MS. ELLIOIT: Line 2?
JUDGE CLIFTON:. O the indented paragraph.
MS. ELLIOIT: Ckay.
JUDGE CLIFTON: R ght nowit says "an" and you will make it
“any". Thank you.
M5. ELLIOIT: kay.
JUDGE CLI FTON: Thank you. You may conti nue.
MR. BLAUFUSS: The O ass | route distribution |evel at
whi ch a plant attains pool distributing plant status is set by
each of the individual orders. Pool distributing plant sales
qual i fication standards are higher no those orders which have
higher Cass | utilization levels. In Federal Oder 5 6, and
7, the Federal Orders with the highest dass | utilization

rates, the Cass | route distribution at which a plant becones
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a fully regul ated pooling distributing plant, occurs when a
pl ant sells 50 percent or nore of the mlk physically received
at the facility as Class I. |In Federal Oders 1, 32, 124, 126,
and 131, that qualification standard is set as 25 percent of
total sales. As the result of a 2012 hearing, FMMO 33 has a
pool distributing plant qualification of 30 percent. Finally,
an FMMO 30, the qualification standard is net when 15 percent
of the mlk physically received at the plant is sold as
dass |
Cass | handlers are regulated by where their sales

occur, not by where their plant is physically located. In
order for a plant to be a Section 1051.7(a) distributing plant,
it nust sell a set percentage of their total Class | sales
within an FMMO  Shoul d a pool distributing plant fail to sell
25 percent of their total route dispositions into an individua
Federal Order, they would then be considered a partially
regul ated plant. Both Proposal 1 and Proposal 2 call for, cal
for a 25 percent in-area shipping requirement. Dean Foods
supports this in-area sales percentage, as it is consistent
wi th | anguage found in other orders.

JUDGE CLIFTON: In other?

MR. BLAUFUSS: |In other Federal Oders, thank you.

The Dairy Institute of California proposal provides

| anguage in its California Federal Order proposal, which allows

for a formation of a distributing plant unit. Proposal 2
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| anguage with regard to unit pooling, mrrors that of the Upper
M dwest Order. The |anguage in Section 1051.7(d) allows for
two or nmore plants operated by the sane handler and | ocated in
the marketing area, to qualify for pool status as a unit, by
neeting the total and in-area route disposition requirenent of
a pool plant. Pool distributing plant |anguage requires that
at | east one of the plants qualifies pursuant to Section
1051.7(a). Provision |anguage al so requires that other plants
inthe unit nust process Cass | or class Il products. Using
50 percent or nore of the total Gade A fluid mlk products
received in bulk fromsuch plants or diverted therefromby the
pl ant operator in Class | or Class Il products.

Ensuring an Adequate Supply of MIk for Fluid Purposes

A supply plant is a plant which receives mlk directly

fromdairy farmers and transfers or diverts fluid mlk products
to other plants or manufacturers dairy products on its
prem ses. A supply plant ships a set percentage of the G ade A
mlk received fromdairy farners to pool distributing plants.
In return for supplying Class | plants with mlk, supply plants
are eligible to share in the Oder's Cass | revenues. The
shi ppi ng percentages -- the shipping percentages for an
i ndi vidual order are typically set at or near the Cass |
utilization |level of that, of the order. Supply plant shipping
percentages are an inportant provision in the Federal O der

system They ensure that pool distributing plants have access
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to an adequate m |k supply, and allow for a reserve supply of
m |k available to serve the needs of the Class | market.

Dean Foods supports the Dairy Institute of California's
regul ati ons around supply plant shipping percentages. A key
part of the Dairy Institute proposal is that it allows for
shi ppi ng percentage to adjust over time, should changes occur
inthe dass | utilization in the California FMMO pool. The
adj ustabl e shipping requirenents will ensure that poo
distributing plants will continue to receive an adequate m |k
supply should the Class | utilization in the California pool
increase. Federal Oders currently require a request to be
submtted to the individual Market Adm nistrator offices in
order for shipping percentages to be adjusted. This process
can be inefficient and puts the burden of proof on those
parties which seek to maintain the status quo rather than those
parties requesting the change.

The Dairy Institute proposal would be nore efficient in
that all parameters for shipping percentage adjustnents have
been al ready, have been al ready been provided in Section
1051.7(c)(2), although the Market Adm nistrator could stil
adjust the levels. The adjustment would no | onger be at the
sol e discretion of the Market Adm nistrator and woul d be based
entirely on the nost current Class | utilization of the pool.
Shoul d additional m |k be needed for Cass | purposes, the

guota or non-quota equival ent pounds, m |k shipping percentage
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woul d be adjusted further.

When the quota plan was initially set up in California,
t he base pool quota was established as 110 percent of the
Cass | utilization accounted for during the base period
di vi ded by the nunber of days in that period the producer
actually had Gass | utilization. The anount by which the
production base exceeded pool quota was designated as daily
base. The CGonsal ves M Ik Pooling Act of 1969, elimnated the
direct incentive to supply mlk to fluid mlk processors.
Unli ke the Federal Orders, there are no direct requirements to
ship mlk to GQass | plants in the California state regulatory
system However, the underlying statutory regines and
regul atory policies devel oped are unique. Instead, California
relies on a call provision should mlk not be made available to
fluid processors. This provision requires that when mlk is
needed, call handlers may place a call for mlk to be used for
C ass | purposes fromdesignated supply plants. To a certain
degree, historic tradition also plays a role in why O ass |
markets remain supplied. Since its introduction, quota and
G ass | have shared a close link. Wiile there is no
requirement to supply fluid mlk bottlers, there has |ong been
a historic sense of tradition to do so.

As | stated earlier, the cooperative proposal nakes mne
exceedi ngly anxi ous about our ability to track a mlk supply

long-term A California Federal Order would likely represent a
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reset of the status quo in California. A reset of historic

m |k supply relationships would have dramatic inplications for
a Cass | handlers' ability to source mlk. Wth no basic
performance requirenment on either quota or non-quota mlk
supply plants may opt to ship mlk to manufacturing plants
which tend to be |ocated closer to the m |k production areas
rather than Class | plants, which tend to be further away from
the farms and closer to urban popul ation centers. Under the
co-op proposal, all mlk would enjoy the privileges of being in
a Federal Order pool, wthout ever actually having to nmeet any
of the basic shipping requirenents found in all other Federa
Orders. The co-op proposal would ultimately lead to increased
“pool riding" in California. Pool riding occurs --

JUDGE CLI FTON: Let me have you read that sentence again
pl ease.

MR. BLAUFUSS: The co-op proposal could ultimately lead to
increased "pool riding" in California. Pool riding occurs when
mlk is allowed to attach itself to a Federal O der w thout
ever actually performng. Non-performng supply plants are
allowed to enjoy the sane privileges as those plants which are
serving the Cass | market, in nost instances, the higher blend
price.

Producer M1k Qualification Standards
Al'l Federal Oders require producers to nmeet basic

requirements in order for producer mlk to be associated with
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an individual Federal Order. |In order for their mlk to be
consi dered pool mlk, they nust first "touch base" with a pool
plant. The touch base requirenments are not neant to be onerous
to the producer. Producer requirenents vary significantly from
order to order, with higher requirenents in place in higher
Cass | markets, and smaller requirenents in those narkets with
low A ass | utilization.

JUDGE CLI FTON: Let ne stop you there. | would Iike for us
to make the change as you stated it. W're on page 5 we're
the third line, fourth line down, in the section that has the
headi ng "Producer M1k Qualification Standards.” And | want to
know, M. Blaufuss, for the sentence that begins "the touch
base requirenents are not nmeant"” you want us to insert "be"
after the word "to"; is that right?

MR BLAUFUSS: Yes.

JUDGE CLIFTON: Al right. Do you see that, Ms. Elliott?

MS. ELLIOIT: Yes.

JUDGE CLIFTON: Al right. Wuld you begin again,

M. Blaufuss, and read beginning with "the touch base
requirements.”

MR. BLAUFUSS: Certainly.

The touch base requirements are not neant to be onerous
on the producer. Producer requirenents vary significantly from
order to order, with higher requirenents in place in higher

Cass | markets, and smaller requirements in those markets with
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lower Class | utilization. In Florida, for exanple, in any
nonth not | ess than ten days production nmust be physically
received at a pool plant during the nonth in order for that
mlk to be eligible to be diverted. Gven the |ower d ass
utilization level, we are supportive of a touch base

requi rement that mrrors that of the Upper M dwest Order. The
the Dairy Institutes's Proposal does not allow for producer
association to occur unless at |east the | esser of one day's
production or 48,000 pounds of mlk of a dairy farmer is
physically received at a pool plant.

In order to ensure orderly marketing, there nust al so
be repooling requirements in place to limt a handler's ability
to bring a significant amount of m |k back onto the order that
had previously been renoved fromthe pool, also known as
depooling. The Dairy Institute proposal does exactly that. By
[imting the amount of mlk reported by a handler to no nore
than 125 percent of producer mlk receipts pooled by the
handl er during the prior nonth between April and February.

It may not exceed 135 percent in March. Dean Foods feels that
these are appropriate repooling percentages, given the dynam cs
of today's California dairy market.

The co-ops are trying to have it both ways in
Proposal 1. 1In a Federal Order hearing in the Upper M dwest,
an order simlar to California, and another hearing in the

M deast, Dean Foods proposed inserting a true Dairy Farner for
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O her Markets provision into the respective Order |anguage.
These Dairy Farners for Other Markets provisions were simlar
to the language currently found in Federal Oder 1. Like it
does in Federal Order 1, this provision would have severely
limted plant's ability to depool in the Upper Mdwest and the
M deast by making it difficult for mlk to return to the poo
once the choice to renove it fromthe pool was made. In both
heari ngs the cooperatives, two of which are Proponents of
Proposal 1, did not support our position. Wth respect to the
Federal Order hearing, Federal O der 30 hearing, in fact,
M. Marvin Beshore, the Attorney representing DFA, Inc., LCOL
Inc., etcetera, stated the followng in his post-hearing brief:
“Furthernmore, we do not advocate the adoption of proposals
whi ch are nore nearly prohibit depooling. W do not believe
that such a radical change in the operations of Order 30 is
necessary at this tinme to correct the abuse of open repooling.
Dean Foods proposals would require nore radical changes in
Order 30. Proposal 2 represents an effective but nodest
solution for the problem™

It is worth noting that the Proposal 2 in that Federa
Order 30 hearing called for the 125 percent repooling
l[imtations that proponents of Proposal 2 in this proceeding
have proposed. Dean supports the Dairy Institute petition with
respect to repooling limtations, as it ensures uniformty

amongst all Federal Order and does not create a special

5484

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

exenption. This concludes part 2 of ny testinony.

JUDGE CLI FTON: M. Blaufuss, on that page, when you read
you added the word "is" page 6 up about five |ines, when you
read "it is worth noting," shall Ms. Elliott insert the word
is?

MR BLAUFUSS: Yes.

JUDGE CLI FTON: Thank you. Then | have one other tiny --

MR. BLAUFUSS: You have a very good eye.

JUDGE CLI FTON: Thank you. [It's ny job.

MR. ENGISH  Wiile you are | ooking, your Honor, on page 3,
four lines fromthe bottom there was an extra "been" and he
caught that, and | think he changed it. So it is the sentence
that says, "The Dairy Institute proposal woul d be nore
efficient in that all the parameters for shipping percentage
adj ustments have already been provided." And | think he first
stunbled over it then re-read it without the first "been". So
| would ask that we strike the word "been" that appears before
the word "al ready".

JUDCGE CLI FTON: Thank you, Ms. Elliott. So we have done
that. W have stricken the first "been". And that was ny only
ot her one, M. English, so we're good.

MR. ENGLI SH  Your Honor, at this time | nove adm ssion of
Exhi bit 1207

JUDCGE CLI FTON: Does anyone wi sh to question M. Bl aufuss

bef ore determ ni ng whet her you have any objection? No one. |Is
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there any objection to the adm ssion into evidence of
Exhibit 120? There are none. There is -- there is, | think, I
don't know what this is.

MR MLTNER. Ryan MItner. | don't think this is an
objection. | think it is a point of clarification. 1In the
final paragraph there's a sentence where the w tness has
referred to M. Beshore. And as attorneys, we nmake argunents
and we file briefs, and the words maybe crafted by us, but they
are not our owmn. And | would suggest that a better phrasing of
the sentence that | would request the witness adopt, would be
that "with respect to the Federal Order 30 hearing, DFA, Inc.,
Land O Lakes, Inc., stated the following in their post-hearing
brief. That is ny only coment.

JUDGE CLIFTON: M. English, your response?

MR ENGLISH | nean, it is up to the witness if that's
when he wants to do. It doesn't say it is attributing the
statement to M. Beshore in the sense that it is sonmehow going
to cone back for him Qoviously, he is speaking for DFA and
Land O Lakes, but it is up to the witness as to what he wants
to do. | don't think it's up toyall. | don't think it
creates an objection, it is his statenent.

JUDGE CLIFTON: | actually do think the words in a brief
are the words of the attorney.

MR. ENGLI SH Ckay. That's fine.

JUDGE CLIFTON:. My opinion. So | think it is fine the way
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it is. | mean, we have --

MR. ENGLI SH. | accept your correction.

JUDGE CLIFTON: It is not a correction, | nean --

MR, ENGLISH. Well, correction of ny viewthat it is not
the words. That's fine. | -- 1 don't think it is, | don't
think it is an objection, actually, to the statement anyway. |
woul d ask that it be left the way it is.

JUDGE CLIFTON: Al right. Very fine. Thank you. |
appreciate, M. Mltner, your pointing that out. Qoviously,
attorneys have different viewpoints, for different clients, and
different situations, and so forth. But | see nothing wong
wth the way this is laid out. |Is there any objection to the
adm ssion into evidence of Exhibit 120? There are none.
Exhibit 120 is admitted into evidence.

(Thereafter, Exhibit Nunber 120, was
received into evidence.)

MR. ENGLI SH:  Your Honor, before |I turn the w tness over
for further exam nation, | would just point out to everybody
that that exam nation is what is standing between you and a
sonewhat early Friday.

JUDGE CLI FTON: W will begin? These are extrenely
I nportant provisions, as we all know. | know you are just
teasing. M. Beshore?

CROSS- EXAM NATI ON
BY MR BESHORE:
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Q Marvin Beshore.

| think we will safely beat that 5:00 whistle this
Friday.

Ckay. M. Blaufuss, the first, where we have sone
agreenent here. Can you pool distributing plant |anguage, can
you talk a little bit about why you decided to change the terns
in Proposal 2 to confirm to conformto those in Proposal 1 for

di stributing plants?

A Well, | guess full honesty, | thought in our proposal
we had 25 to start with. | didn't know that was actually a
change. But | think to a certain point as well, | don't know

how much mlk is comng into the state that becone regul ated as
as a Cass I, but | know the nunber is north of zero. And |
think conpared to where we are today, you are going to have a
higher Class | utilization should there be a Federal Order in
California, assum ng, of course, you also get the exenpt PD
pounds added to the pool as well.

Q Ckay. So your, a factor is that you think the
utilization is going to end up being higher than it is today in
a California Federal Order, if there is one. H gher than it is
today in the State Order.

A.  Yeah. | think the pounds, sonme of the exhibits put
forth by COFA, | think it would speak to, | don't know what the
magni t ude woul d be, but | believe it would be higher, yes.

Q Gkay. So this is an instance where you think it's
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legitimate to have one view in Oder 30 and another one in
California Order here, distributing plant in Oder 30 is 15
percent, right?

A, Yeah, but | think we'll also have a higher utilization
for dass | in California than we do in Federal Order 30.

Q kay. And therefore, the provisions of the California
Order should be tailored to its, to its characteristics?

A, | think, as | stated in nmy testinony, is the dass |
that, not utilization, but the shipping requirement on the 25
percent is what we're proposing, and | think generally it is
reflective of the Class | utilization in the Oder. And
think today you are | ooking at probably a 14 percent. | think
you get closer to maybe 20 percent if you add out-of-state
potentially with the PD's as well, and | think 25 percent is
generally reflected. Wereas in the Upper Mdwest, |'mkind of
guessing on nunbers that can vary, but you' re nmaybe ten percent
roughly. So | think, yeah, you do have a noticeable difference
ina dass |, soit's not just I'mcherry picking. | generally
feel that's going to be nore reflective of the ass | in
California than the go forward.

Q kay. Sonebody el se mght think that repooling
provisions in California ought to be different than O der 30,
too, right?

A, I'mnot sure | understand the question.

Q You're not just cherry picking, you are tailoring what
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you recommend for California to the provisions of California
as you understand them correct?

A I'mtailoring the Class | as |I'mtalking about in 7(a),
to be generally reflective of the Class | in the Oder. Wich
is, I think, consistent with what | said in nmy testinony.

Q Ckay.

A, | don't think I"mcreating a special exenption to have
it been 25 percent.

Q No, | mean, we support 25 percent. | was just
exploring that it is different, for California, versus Oder 30
inthis case in your view.

A. It's because you have a different level of Cass | in
t he pool .

Q ay.

JUDGE CLIFTON: So the answer to M. Beshore's question
was, yes, because, right?

MR, BLAUFUSS:. Not quite sure here. | thought | answered
t he questi on.

JUDGE CLI FTON: Wuld you ask it again, M. Beshore?

MR BESHORE: | will nove on. | think --

JUDGE CLI FTON: Ckay.

MR. BESHORE: | think we covered it.
BY MR BESHORE:

Q Let me ask you about the unit pooling, distributing

plant unit provision. Are there plants that you are aware of
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in California that are likely to want to associate in that way?

A, | don't know. | don't know how many stand-al one
Cass 2 are even in the State of California.

Q Gkay. So that is a provision you are supporting, not
because you are aware of any particular circunstances that
m ght apply, but because you think it's generally appropriate
to an Order, is that fair?

A | think that's fair.

Q kay. Let's go to Performance Requirements or Shipping
Requirenments. FEtcetera. Have you been involved in any Federa
Orders that had call provisions?

A, I'mnot sure what you nean by invol ved.

Q Wll, have you been, while you have been working with
Dean and have sone consultative role with Dean operationa
personnel with respect to pooling issues, you have such a role,
| take it?

A I'minvolved. |'mnot the guy but --

Q That was the word | used. GCkay? Have you been
i nvol ved - -

A.  I'mnore the nunbers guy.

Q Have you been involved in any, in pooling situations or
in, inthe participation in any federal orders with cal
provi si ons?

A. Not in anytine at dean.

Q Gkay. That's all | wanted to understand, so | won't
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ask you how they worked or didn't work. GCkay.

Supply plant shipping percentages. 7(c) in your
proposal. Have you, and use the word gai ned, have you tested
the provisions in Proposal 2, Section 7(c), with the
anticipated utilizations and other factors in the California
pool ?

A So | was |listening yesterday with your cross with

M. Zolin.
Q Yes?
A. | do know we seemto have a nunbers problemand |

believe we're going to plan to address that before the end of
the hearing, and put forward, you know, a appropriate. Qur
intent wasn't to have all this extra shipping requirenent that
it be nore than necessary for the Oder. O course we'll, what
the nunbers or how that will be, | don't know, but we plan to
address that.

Q Gkay. So | could just drop that for now and sonebody
else will pick up on that at some later tinme?

A. | believe that's our intent.

Q Wth that understanding, | will drop it, or not ask
anynore questions about that.

Wul d that, that woul d include the 125 percent

repool i ng provisions, that sort of thing?

A. | don't knowthat | see the tie there.
Q Ckay. Wwell, let's explore that maybe just a little
5492

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

bit. Have you been involved in running the nunbers like with
pooling and repooling in Oder 30 where you have got the 125
percent limtation?

A. | knowthat it is operating in the Order, but | don't
know exactly what you are asking with that question.

Q Ckay. So it operates in that Oder but Dean doesn't
pool any, Dean Foods, doesn't pool any supply plants in that
order, correct?

A. | don't believe so.

Q Ckay. So you wouldn't have just personal experience in
figuring out how much mlk you can, if you want to depool, how
nmuch you depool this nonth and how it would work in repooling?

A Wll, evenif we did, we're Class | so we can't out of
t he pool anyway.

Q Ckay. So you haven't gained out --

A O | guess | should say --

Q Let me ask the question. So you haven't gained out, to
use a colloquialism | guess, how 125 percent mght work with
volumes of mlk that could be involved in a California Federal
Order?

A. Need to correct part of ny statenent there. W do have
a stand-alone Class Il plant in Illinois that can elect to pool
or not pool. W do not -- that's a Cooperative plant supply.

Q That plant is, Dean Foods owns and operates a

stand-al one Class Il plant which is supplied by cooperatives?
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A, Correct.

Q Okay. Now, let nme -- let me go back. You were picking
up on a prior question and correcting what you said, which I
appreciate. Let me get back to the question | tried to pose.
Since you don't have any supply plants in Order 30 which would
be subject to the 125 percent repooling, you haven't had
occasion to personally work with that experience, correct?

A. Correct.

Q And you have not or have you ganed out, to use a
phrase, how that would work with volumes that we know are
involved in the California marketplace?

A. W haven't done nodeling work or economc work to say
here's what happens with the 125.

Q Ckay. That's all, thank you.

JUDGE CLI FTON:  Wio woul d next |ike to ask questions of
M. Bl aufuss?

"Il invite redirect. No redirect. M. Francis, do
you have any questions?
CROSS- EXAM NATI ON

BY MR SCHAEFER

Q CGood afternoon. Henry Schaefer, USDA

On page 2 of your testinmony, in the first ful

paragraph, | believe it is the third sentence, it starts out,
"should a pool distributing plant fail to sell 25 percent of

their total route dispositions.” Are you referring to the
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provision here that that would only be in California or are you
referring to the Federal Orders in general, because obviously
Order 30 has a 15 percent qualification for that first

percent age, and the other Orders have various percentages, as
you have pointed out. So if a plant was shipping into one of
those orders, that would be the particular percentage relative
to that order.

A. Let ne see if | have Federal Oder 30 |anguage here, |
just m ght.

Q It's on page 116. | think what you are | ooking for on
the right, bottomof the right hand colum, it is actually
Section E in our Oder, rather than Section D in the proposal.

A. No, | don't think.

Q Wll, that's for the unit, I"'msorry. The 15 percent
is at, isin, right in(a). And in Oder 30 it says, "from
whi ch during the nonth 15 percent of fluid mlk products
physically received at the plant."

A I'mtrying to reference here with the -- | think what
you are asking is the partially regulated status. So nost
Orders that I'mused to dealing withis, if I don't sell 25
percent into an individual Order, then I'ma partially
regul ated plant. That's what | think | was trying to discuss
here.

Q But, in, for instance, if you shipped 16 percent into

Order 30, and 20 percent into a 25 percent order you woul d be
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related by Order 30.

A.  You are correct.

Q Gkay. In your discussion of the supply plants you
tal ked about the steps outlined in the Oder, in the proposa
using the step process that M. Zolin tal ked about yesterday
with regards to changi ng shipping percentages at a supply
pl ant, he had nentioned that they reflects to other
alternatives do you feel the sane way?

A Yes, to an extent. Qbviously, | have a pretty strong
opi nion of shipping requirenents, | think there's discretion
there, but there also needs to be ensuring an adequate supply
of fluid mlk. So | think there is, obviously we have a little
bit of a nunbers problemthat | think we plan to adjust, or, to
adj ust nmoving forward at sone point here. But | still think
you need a strong shipping requirenent in a Federal O der
structure.

Q Thank you.

JUDGE CLI FTON: What other questions are there by anyone,
for M. Blaufuss? M. Blaufuss, is there anything you want to
add before you step down?

MR, BLAUFUSS: Not that | can think of.

JUDGE CLIFTON: Al right. And will we see you again on
anot her topic?

MR. BLAUFUSS: | think that's the safe assunption.

JUDGE CLIFTON:. |I'mglad to hear it thank you you nmay step
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down. M. May, | would invite any announcenents. |f you woul d
conme to the podium please.

M5. MAY: Laurel My, USDA

| think this really probably only pertains to USDA, but
we can store our boxed up stuff in the closet in the boardroom
this weekend, but we won't be able to put it in there because
there's a group using that roomuntil 4:00, soif we, if we
were to disband early, we would just stack our stuff up back
there and the staff will nove it back for us, and then they
wll bring it into the auditoriumon Mnday. So for the rest
of you, look forward to seeing you in the auditoriumon Mnday
nor ni ng.

JUDGE CLI FTON:  And the sound nan, what do you propose?

MS. MAY: | was under the inpression that Tyler had worked
sonmething out with themkind of on his own so | don't know
what .

JUDGE CLIFTON: Al right. So they may have their own
arrangenent. So for the rest of us, we should take everything
with us, bring it to the auditorium Mnday norning, aware that
our |laptops need to be fully charged and we need to have
adequate liquid already consuned because there will be no
refreshments

M5. MAY: Right. You can still come out into the main
| obby to have coffee or whatever, but no food or drink in the

auditoriumitself.
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JUDGE CLIFTON: Al right. And if we are drinking in the
| obby, it's sonething we brought ourselves?

MS. MAY: Correct. The caterers are not scheduled to cone
on Monday.

JUDCGE CLIFTON. Al right. And then so far as you know, on
Tuesday what roomw || we be in, do you know?

M5. MAY: Tuesday through Friday we should be back in this
room here.

JUDCGE CLI FTON: In the Independence Room

M5. MAY:  Yes.

JUDGE CLIFTON: Al right. Al right, then. Does anyone
have any questions for Laurel May? M. Beshore, can you cone
forward? This is true, | would like for you state and spel
your nane, please.

MRS. BESHORE: Anne Marie Beshore, A-N-N-E space MA-R-1-E.
B-E-SHORE, does the staff of this beautiful hall care if we
| eave cool ers and | unch bags sitting in the | obby with our
personal refreshnents?

MS. MAY: | think you can probably -- it is my opinion that
there is the little wal kway before you actually get into the
auditorium | think we can probably put stuff out there. The

copier out in the hall

JUDGE CLI FTON: Thank you, | appreciate it. 1'mdelighted
to announce we'll be leaving now. There's nore? M. English?
Ch, | forgot, | need a preview, |I'mso sorry.
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MR. ENGLI SH:  You don't have to have one.

JUDGE CLIFTON: | want one.

MR ENGLI SH: Actual Iy, before | do the preview and this
is | think |ong overdue, Laurel My, | know you have taken the
| ead, | know ot hers have been involved, but seriously, for
those us who have attended Federal Order hearings, we have
never experienced the kind of facilities, catering, and | nean
that in a good sense. And | know, |'mespecially saying this
in advance of going to the auditoriumon Mnday, so | really
think that it has been outstanding. And this is a difficult
process for all of us, and you and your team have made this so
nmuch nore bearable and really, you deserve a real vote of
t hanks. A round of applause, whatever people want to do.

And now, 1'Il do the preview. This norning | indicated
that we expected to have a witness fromDriftwood Dairy, and we
are still expecting to have a wtness fromDriftwood Dairy.
This morning | indicated that we expected to have w tnesses,
plural, | suspect as a panel kind of thing, from
Cover Stornetta, and we are still anticipating that. Just
one? kay. | have m sunderstood. Just one witness. |'l]
talk about Al Zolin in a noment. W do expect to have
M. Pat Fish, F-1-S-H the Vice President of Operations from
Saputo, to be here on Monday. And by definition, we are noving
into the pricing discussion with M. Fish. And it would be

logical for Dr. Schiek to be connected to that testinony, and
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we're still working exactly how we're going to put that
together, but M. Fish is obviously comng in from | say

obvi ously, he's coming in fromWsconsin, so we would like to
get himon the stand on Monday. Wat that then says about

M. Zolin, is that since he's here, in his own words, for the
long-term he is flexible as to his time. As to whether he
gets on Monday or not, it will depend on getting through the
testinmony on pricing, and you know, in those imortal words, if
you think we have had some dense naterial, you ain't seen
nothing yet. So that's what | anticipate for Mnday.

JUDCGE CLIFTON:  Very well. Renmenber Ciff Carman's
admonition to fall back. W wll no | onger have any hearing on
daylight savings time and it wll be dark when we | eave this
building. W'Ill be sad.

All right. Very good. W go off record at 3:23.

(Wher eupon, the evening recess was taken.)

---000- - -
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