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THURSDAY, OCTOBER 29, 2015 - - MORNI NG SESSI ON

JUDGE CLI FTON: W're back on record on Cctober 29, 2015.
It is Thursday, it's approximately 9:00 in the morning. W're
in Covis, California and this is Day 26 of the mlk hearing.
My nane is Jill difton. I'mthe United States Adm nistrative
Law Judge whose been assigned to take in the evidence in this
case. | would |ike nowto take the appearances of other
participants, beginning first, please, with other enpl oyees of
the United States Departnment of Agriculture.

MR. FRANCIS: Good norning, WIIl Francis, F-RA-NC1-S,
Dairy Marketing Specialist USDA AVS Dairy Prograns.

M5. MAY: Good norning, Laurel May, USDA AMS Marketing
Program-- hi, John, how are you? That's |ike when you are in
church and your kids wave at you while you are up giving a
tal k.

MS. ELLIOIT: Panela Elliott, E-L-L-I-OT-T. | ama
Mar keting Specialist wth the USDA AVS Dairy Program

MR. CARMAN.  Good norning, Cifford Carman, CGA-R-MA-N,
Assistant to the Deputy Adm nistrator, Dairy Prograns
Agricul ture Marketing Service.

MR, MYKRANTZ: John Mykrantz, Agricultural Econom st wth
the Pacific Northwest and Arizona Orders, on detail wth Dairy
Prograns.

MR. SCHAEFER: Henry Schaefer, HE-NRY, SCHA-EFER

Agricul tural Econom st with the Upper Mdwest M Ik Marketing
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Order Federal Order 30, on detail to USDA Dairy Prograns.

MR HILL: Good norning, |'mBrian HIll, B-R1-A-N,
Hl-L-L, and I'"'man Attorney with the Ofice of the General
Counsel .

MS. CHI LUKARI: Good norning, Rupa Chilukari, R-U P-A
CGHI-L-UKARI, and I'"'man Attorney with the Ofice of the
Ceneral Counsel .

MR, BESHORE: Good norning, Marvin Beshore, MA-RV-I-N,
B-EESHORE, Attorney for the Proponents of Proposa
Nunmber 1, California Dairies, Dairy Farmers of Anerica, and
Land O Lakes.

MR. VLAHOS: Good norning, John M ahos, J-OHN
V-L-A-H O S, Hanson Bridgett, HANS-ON, B RI-DGE-T-T,
co-counsel for the co-op Proponents of Proposal Number 1.

MR. SCHAD: Good norning, ny name is Dennis Schad,
SCGHAD | wrk for Land O Lakes.

MR VU Good norning, |"'mBao Vu, that's B-- as in
Boy -- A-O last is Vu, V-- asin Victor -- U and I'mwth
the law firm Stoel Rives, ST-OEL, RI-V-ES and we
represent the California Producer Handl ers Associ ation and
Ponderosa Dairy. Thank you.

MR. ENGLI SH: Good nmorning, ny nane is Chip English.
CHI-P, ENGL-1-SH I'"'man Attorney with the law firm of
Davis, Wight, Tremaine with ny principle office, | think, in

Washi ngton DC. And, yes, a |ot people are rem nding me of who
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I'm here on behalf of. |'mhere to oppose Proposal Nunber 1,
and | am here for the Proponents of Proposal Number 2, the
Dairy Institute of California. Wth nme, although, again this
nor ni ng conducting production activities, Ashley Wulin,
V-U-L-1-N, also of Davis, Wight, Tremaine, our Portland,
Oregon office, and she'll be here later today.

DR SCH EK: Good norning, I'mWIIiam Schiek, S-CHI-E-K,
[''mthe Econom st with the Dairy Institute of California,
Proponents of Proposal 2.

MS. KALDOR  Good norning, Rachel Kaldor, R A-CHE-L,
K-A-L-D-OR Executive Director Dairy Institute of California.

MR RAM REZ: Good norning, Mguel Ramrez, MI-GUE-L,
RA-MI-RE-Z wth Leprino Foods in Denver, Col orado.

MR, FI TZSI MONS: Good norni ng, Lance Fitzsi mons,
F-1-T-Z-S- 1-MMONS, I"'mw th Leprino Foods Conpany as wel |,
and I'mthe Chief Financial Oficer.

MR DeJONG Janes Deldong, D-e, J-ONG Dairy Policy
Econom ¢ Anal yst for Hi |l mar Cheese Conpany, dairy farmer-owned
manuf acturer of cheese, whey, and m |k powders.

MR. VETNE: |'m John Vetne, one of the representatives for
H | mar Cheese Company.

MR ZOLIN  Alan Zolin, A-L-A-N Z-OL-I-N Consultant
representing H | mar Cheese Conpany.

MR. VANDENHEUVEL: Rob Vandenheuvel,
V-A-N-D-E-N-HE-U-V-E-L, here on behalf of MIk Producers
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Counci I .

MR MLTNER. Good norning, Ryan MItner, MI-L-T-NE-R
wth MItner aw firmfrom New Knoxville, Chio, Counsel for
Sel ect M|k Producers, Inc.

JUDCGE CLIFTON: Is there anyone here who has not yet comne
to the podiumwho would like to testify today? Al right. 1Is
t here anyone here who has not yet cone to the podi umwho woul d
like to be introduced, would Iike us to see you and know who
you represent?

MS5. KARLIN  Good norning, ny name is Marni Karlin,
MARNI, KARL-1-N, I'mobserving today and | represent The
Organi c Trade Associ ati on.

JUDGE CLI FTON: Wl come. Thank you. Let's nowgo to
announcenents and prelimnary issues. | would like to begin
with those that the USDA has for us.

M5. MAY: Hello, Laurel May again. Wl come once again for
anot her day of hearing sessions. dad to see all of you here.
We are -- stuck. W invite anybody who would like to testify
to do so, and anybody who would |ike to ask questions of any of
the witnesses to do so, and you may approach the podiumif you
woul d i ke to question any of the w tnesses.

W are broadcasting this session of the hearing via
live audio feed. The link is at ww. anms. usda. gov/live.
Qur very gracious court reporter is recording officia

transcripts of the hearing and has those avail able for us
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approxi mately two weeks after the end of each hearing week.
You can access our transcripts and exhibits at the AVS dairy
website.

Sonme of the exhibits have spare copies in the back if
you woul d Iike to | ook through the boxes and sel ect any of
those that you would |ike to have. And we have refreshnments in
t he back that everyone is wel cone to enjoy.

Yesterday at the end of the day we had M. Vetne on the
stand bei ng cross-exam ned by M. MIltner, and | believe that's
where we're going to pick up today.

JUDGE CLI FTON: Thank you, Ms. May.

M. English, would you again give us a rundown of what
you think m ght happen today?

MR. ENGLI SH:  Chip English. And thank you, your Honor
And | actually appreciate the way you put that. | think the
m ght happen is very appropri ate.

So we are going to start wwth M. Vetne, and then, as |
previ ewed yesterday, Dr. Schiek intends to return to the stand
for what | call his Part 2 testinony, which is conveniently
Topic 2. And then after Dr. Schiek, Al Zolin will return to
the stand for what is his Part 3 testinony, but also Topic 2.
And then, assumi ng we have tine, M. Taylor mght be avail able
to testify also as to Part 2.

It is our intention and goal to finish with Topic 2

tomorrow sonmetinme. And we m ght have sonme nore general
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W t nesses tonmorrow, | don't know any names at the nmoment, we're
| ooki ng on things on an hour-by-hour basis. But preview ng
again, | think we nove to Topic 6, having essentially already
covered Topics 3, 4, and 5. W nove to Topic 6 nostly next
Monday.

And for those who have asked, it is ny present
potential expectation that we m ght perhaps be done w th our

case-in-chief, the close of business Novenber 10th. That is ny

forecast. | warn you that when you get a weather forecast in
Maine, | remenber it is a particular time when there was a
forecast everybody should take -- it was a June day --

everybody shoul d take Friday off because the tenperature was
going to be 90 degrees, and the tenperature topped out at 56.
So I think my forecast may be just as valid.

JUDGE CLIFTON: M. English, would you remain at the
podi un? Do you have the Topic 2 in front of you there?

MR ENGI SH  Yes, | do.

JUDCGE CLI FTON: kay. So would you just read into the --
it's a huge topic.

MR ENGISH Well, | guess what | would say, it may be
huge, but a lot of it was uniformprovisions, so what we're
really tal king about is plant distributing plant.

JUDGE CLIFTON: Talk to your m crophone rather than ne.

MR ENGISH COkay. Wat we're really tal king about, your

Honor, is plant, distributing plant, supply plant, pool plant,
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producer, producer mlk, because those are the real issues
we're tal king about with pooling. So at this point, quota
we're putting a little later. W have defined it in the
definitions, but howit works out really works out to be in
Topic 8 howit gets dealt with on a pricing nechani smworks out
in Topic 8. The remainder of the things, marketing area, route
di sposition, actually, | should have said handler is also a
9(d) issue, that's going to cone later. Producer-handl er,
wel |, | guess producer-handler is also comng later. But fluid
m |k product, fluid cream product, cooperative association,
conmer ci al food processing establishment. M. Zolin, in his
Part 2 testinony, already dealt wth those issues. So when |
say Topic 2, | amreally focusing on the pooling,
P-OOL-1-NG issues.

JUDGE CLI FTON: That's very hel pful. Thank you.

MR, ENGLI SH: Thank you. Just renenber the Mine weat her
forecast.

JUDGE CLI FTON: Yes, indeed. Al right. Does anyone else
have anything prelimnary to our resum ng the testinony of
M. Vetne?

| have two things. Tonorrow is casual Friday,
especially make sure your shoes are confortable and exactly
what you want to wear.
The docket number by which the Hearing Cerk knows this

case is [AQ in brackets, docket nunber 15-0071.
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M. Vetne, you may cone back to the witness stand. And
M. Mltner, you nay cone to the podi um
CONTI NUED CROSS- EXAM NATI ON
BY MR M LTNER

Q Good nmorning, this is Ryan MItner, Counsel for
Sel ect MIKk.

M. Vetne, if we haven't already, | wanted to get
esoteric with you

A, Yes, we have al ready.

Q Mas it, | forget earlier in the hearing, did you
categorize what we're doing here as a quasi-judicial
pr oceedi ng?

A, Yes, | did. That was in argunment on the first Friday
of the first week we were here.

Q Ckay.

A. There's only one Friday in that week, but it was the
first Friday we were here.

Q Wll, what did you mean by, when you said
quasi -j udici al ?

A. That was sinply a reference to the kind of proceeding
that is described in Section 556 of the Administrative
Procedure Act. It's a formal hearing, wtnesses sworn,
presided by a presiding officer, Admnistrative Law Judge, in a
deci si on based on substantial record evidence.

Q And unlike other adm nistrative proceedi ngs where you
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have an Adm nistrative Law Judge, and record testinony, and
findings in a report or a decision, what will conme out of this
hearing is potentially Federal regulation. So would you agree
wth me that this is also a quasi-|egislative proceedi ng?

A. A so, yes.

Q Is ny voice comng through on the m crophone okay?

JUDGE CLIFTON: It is. That's the first time | have heard
it described as that. So I'lIl need a little explanation.

MR, VETNE: Your Honor, in Adm nistrative Law, courts
frequently liken rule making to | egislation, the process of
creating a |aw by state and federal |egislators after
fact-finding, has sone simlarities to the process of creating
rul es by notice and comment, or in this case, formal hearing.
In the end, arule is a law, has the force and effect of |aw
It is the inplenentation usually of -- of a statutory lawin
which the details, the nitty-gritty, is not defined. Authority
Is delegated to an agency to cone up wth the details, so
quasi -l egislative, and in this case, also quasi-judicial.

BY MR M LTNER

Q And obviously, the Departnment of Agricultural part of
t he Executive Branch, there's somewhat of an executive function
too, since this is a proceeding which carries out Congressiona
intent, correct?

A.  This proceeding does not, in ny view, have an Executive

function. That will conme after the signature is on the fina
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rul e and enforcenent and inplenentation of the final rule takes
pl ace.

Q kay. | wll agree with that answer. W talked a |ot,
we talked quite a bit yesterday about policies and fact
finding. Wuld you agree that when a decision is nade with
respect to amendnment or inplenentation of a Marketing O der,
that the resulting decision will include both statements of
policy and findings of fact?

A Yes. Although --

Q Please continue.

A.  -- decisions do not always include, unfortunately, all
of the statements of policy that | would like to see so that |
can apply that policy to the future. So wth that caveat, yes,
it will include statements of policy, but sonetinmes you have to
read way between the lines to find out what that policy is.

Q And it, in your statenment you refer to some Federa
M Ik Marketing Order hearings, where | think you have described
two different decisions on a simlar topic where the policy, as
you interpret it, renained the sane, yet the decisions were
di fferent because of different findings of fact. Have |
sumari zed that correctly?

A, W're tal king, your question refers to the two
proceedi ngs, the Texas proceedi ng on producer-handlers, the
Pure M1k case as M. English called it, in which the Secretary

said facts aren't sufficient, here's our policy. And then |
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refer generically to subsequent proceedings which many of us
are famliar, in which the Secretary determ ned that there were
sufficient facts to inplenent a rule. It there was no
articulation of a different policy. So | surmse onits face,
that the policy had not changed. | worry that the policy had
changed and | hadn't been told and the world hadn't been told,
as we should have been.

Q O course, as long as the Secretary stays within the
bounds laid out in the AVAA or other governing statute, would
you agree that the Secretary is free to change policy as
ci rcunstances evol ve?

A.  Absolutely. As you put it, as long as it stays within
t he bounds of the AMAA. However, in Admnistrative Procedure
Law, what courts like to look for is, if you are going to
change your policy, tell us what your new policy is and tell
the world so that we can judge it under to new policy, and
participants can marshal their resources and evidence in
response to the new policy. So with that caveat, yes.

Q In fact, | think you woul d agree that for everybody in
the regul ated community, if the -- if the policy is changing,
clear articulation of that in a decision, along with a ful
recitation of applicable facts, is not only preferable, but
perhaps the only way that decision becones useful precedent in
the future.

A. | would agree with that. Wat you are saying is
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Adm nistrative Procedure at its highest quantitative and
qualitative |level, yeah, it ought to contain both, ful
description of both.

Q | don't think that | have any other questions. But,
your Honor, if you would indulge ne for just a nonent.

M. Vetne no longer practices law, he's retired, and
every time | have talked to himin the past three years | have
asked him how his sem -retirenent is going. And the bar here
is pretty collegial, and we have nentioned M. Yale a couple
times. But | don't knowif M. Vetne's going to be at another
Federal Order hearing, and he's said a couple nice words about
nme before. | would like to just take a moment to thank
M. Vetne for all he's taught me over the years and thank him
for his answers to these esoteric questions.

A Thank you, Ryan.

JUDGE CLI FTON:  Wio next has questions for M. Vetne?
M. W ahos?

CROSS- EXAM NATI ON

BY MR VLAHCS:

Q Good norning, M. Vetne.

A, You can call me John and I'Il call you John

Q I'Il call you John, if that's okay. You know, | was
going to say that when off the record yesterday we cel ebrated
M. HIl"s birthday, that we were in great harnony, you and |

you singing the baritone nelody and | the tenor.
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A It was perfect harmony, John, and | hope the end of
this process wll provide harnony.

Q | think personal harnony, but we nmay differ somewhat on
the subject matter. M. MItner has asked a | ot of the
questions that | have. | only have a couple nore questions,
and 1'mgoing to yield to M. Beshore, who has sone clarifying
qguesti ons.

Alot of the material in M. Vetne's testinony, in our
view, is in the nature of a brief, and so we will be addressing
a lot of those points in the briefing period of these
proceedings, so | want to |let you know that we will be doing
t hat .

M. Vetne, the only question I'mgoing to ask you about
is this distinction between quasi-judicial and
quasi -l egislative. Wuld you agree with ne that under
traditional concepts of Adm nistrative Law, a quasi-judicial
proceeding is generally one in which the rights, duties, or
obl i gations of an individual, could be a conpany, are
adj udi cat ed, whereas quasi-Ilegislative are proceedi ngs where a
rul e of general application to a wi de body of persons who nay
not even be present are adjudi cated?

A.  As a general statenent, yes.

Q Gkay. So in that sense, what we are doing here is
adopting a rule that is of general application to a w de body

of persons in industry, and in that sense, it is
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quasi - | egi sl ati ve.

A Yes.

Q kay. Really, that's all the questions | have, and
yield to M. Beshore.

JUDGE CLIFTON: Now that sounded |ike Congress. Step right
up, the Honorable gentleman, M. Beshore.

MR. VETNE: The gentleman fromCalifornia yields to the
gent | eman from Pennsyl vani a.

MR. BESHORE: So that makes you the, what, the right
Honor abl e gentl enan from Mai ne.

MR, VETNE: One of the two, actually. Really bizarre out
here in Fresno.

CROSS- EXAM NATI ON

BY MR BESHORE:

Q So | need just a couple of questions to know what

need to brief here, John
JUDGE CLI FTON: And go ahead and say who you are.
MR. BESHORE: Marvin Beshore.

BY MR BESHORE:

Q So on page 6, you, in about the mddle of the page, you
say that "the proposals appear to create several barriers to
the marketing of mlk and dairy products' intention with the
limts of 608c(5)(G." So just tell me what aspects of the
proposal, Proposal 1, as you woul d contend, creates tension

wth thelimts of ¢(5 (G so | can address then? And all |
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want to just bing, bing, bing.

A will., | wll.

Q Co.

A And let nme start with the caveat, as | always do, the
statute is for the Secretary to interpret w thin bounds, and
the rules that result are for the Secretary to interpret within
bounds.

Q You have tried to give himsone help, though?

A But I'Il try to give you sone hel p.
Q Ckay.
A Al right. The price of mlk for cheese currently in

the country is set -- is set, the market sets a price in sone
pl aces undergirded by regulation, which is higher in the
M dwest and the east than it is at many western |ocations. A
proposal is made to apply the same price at a western |ocation
where the nmarket price is lower, as it is in the Mdwest. Sort
of like regulation which requires, ultimately requires,
consuners of Florida tomatoes in Florida to pay the same that
Fl orida tomato consuners pay in New England, or California,
avocados in California. Consumers to pay the same price as we
do for avocados in Boston.

The -- in international trade, where countries conplain
about trade barriers, a cormon kind of trade barrier is to seek
to require the marketers of inported products to price their

product so that it is as expensive as the |ocal product.
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Q kay. So I'mjust looking for the provision that you,

and | take it it is national, the Class IIIl price?
A. The Cass Ill price. By placing -- by creating a
Cass Il price that's the sane in California as it is in the

M dwest, there is a barrier created to the narketing of cheese
to the east, you know, and the barrier would be that you woul d
have the sane price so that the Order in which there would be
barrier would be all of the eastern markets. They would
essentially export their higher price to California, creating a
barrier in every market to the east of the California.

Q kay. You are welcone to explain why in redirect, |I'm
just |ooking for the provisions.

A.  The provisions.

Q The provisions. Ckay.

A Ckay. Sorry.

Q Gkay. That's one, the dass Ill price is one. Are
there any ot hers?

A Ckay. Well, I voluntarily went too far, I'msorry I
reveal ed all of that to you

Anot her one would be the treatment of, pricing

treatment of producer mlk fromout-of-state, treating it |ess
favorably than in-state producers have the opportunity to have
their mlk be priced, you know, that would be mlk from Reno,
woul d be m |k from Southern Nevada, mlk from Ari zona.

Q Ckay.
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A, Nunber three would be, incorporating in the Federa
FMMO, a fortification allowance that woul d be an advantage for
California bottlers over any plant outside of California that
would like to market mlk in California for which a
fortification allowance woul d not be provided. So those are
three that come imediately to mind in response to your
qguesti on.

Q Ckay. Were there any others that you had in mnd in
your testinony on page 67?

A. Those are the three | can renenber right now | may
have had others in mnd, but the three big ones are
out-of -state producer mlk, relatively mnor --

Q dass Il price?

A, -- packaged mlk issue. And well, not only cheese, but
any manuf actured product where the price |evel from soneplace
else is attenpted to be exported to California.

Q Ckay.

JUDGE CLIFTON: If I mght inquire. In the mddle of
Page 6 where you address this, M. Vetne, you said particularly
for dass Il and IV uses of mlk. And what part of Class IV
were you thinking about?

MR. VETNE: That sentence, yeah, that sentence relates to
two things. It relates to the Section 608c(18) pricing
standard, and then concludes with a reference to the 608c(5) (0O

trade barrier provision. So Class Ill and IV, as | just said,
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woul d be butter, powder, and cheese. For purposes of trade
barrier, it would be the attenpt to export a higher price
el sewhere and inport that higher price to California.

JUDGE CLI FTON:  Thank you.
BY MR BESHORE:

Q Ckay. Second question. O do | understand correctly
your testinony that you believe that in order to pronul gate or
amend an order, the Secretary nmust, or the record nust
establish practices which require the anendatory or
pronul gati on action, as opposed to conditions?

A | don't -- | don't see a difference. |If conditions
nmeans behavior, it means transactions, neans, you know, where's
the beef? The beef has to be something nore than sone abstract
observation of two different nunbers. Those two different
numbers have to produce sonet hing.

Q kay. Must be practices or behavior, not conditions?

A, Not two nunbers. | think conditions includes practices
and behavior. But it is nmore than just the difference in two
nunbers.

Q Well, it could include circumstances that are, that
have that, are likely to lead to practices or behavior,
correct?

A | would agree with that. | think if business, of
supply and demand, we have seen people react to opportunities,

and sonmetines there is an opportunity created that's so
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obvi ous, you can see it today, it is going to happen tonorrow,
let's do sonething tonorrow.

Q And that's good enough?

A.  That could be good enough dependi ng on how obvi ous it
is and how extrene it is, yes.

Q Ckay. One final question. You referenced the, you
reference sone materials that were supportive or constituent in
the Reform Decision relating to the Basic Formula Pricing
Committees' work, or the Reform adoption of a new pricing
systemto replace the BFP. | just want to know for sure what

all materials you reference, because |I don't know if we caught

t hat .
A, Ckay. | read the recommended Reform Decision --
Q ay.
A, -- and incorporated that. | read the Final Reform

Deci sion and incorporated that.

Q And what beyond those?

A And | read the Regul atory Inmpact Statenment which
contains a bit better explanation of the deliberative process,
and those are the three.

Q Gkay. |Is the Regulatory Inpact Statenment published in
the Federal Register with the recomended?

A | don't knowif it was published at the sane time, but
it's currently available online, on the FMMO Reform page in the

Dairy Prograns archives.
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Q kay. And so those are the three docunments that made
up your --

A Yes.

Q Very good. Thanks, John

A You're wel cone.

JUDGE CLI FTON: Who next has questions for M. Vetne?
M. Francis, if you will have questions, shall | invite
redirect first and then you can determ ne whet her you have
questions? M. English.

REDI RECT EXAM NATI ON

BY MR ENGLI SH

Q Good nmorning, M. Vetne. Chip English

A.  Good norni ng.

Q If you have Exhibit 112 in front of you --

A | do.

Q -- 1 would like to refer for a nonment to the very | ast
page which was the May 2006 spatial nodel flows.

A, Right, as reported in 2011. Yes.

Q As reported in 2011, but the data is from 2006
correct?

A, Fromone nonth of 2006. And | should note also, for
t hose making the conparison that the 1993 data was for a full
year, so the 2006 is from one nonth

Q Nonet hel ess, the observations you have made from'93 to

2006, that 2006 chart is based on pricing regulations before
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the difficulties with respect to the whey factor have cone to
the floor, correct?
A. The date is prior to the distress of the whey factor in

2007. However, | don't think the Dairy Sector Sinulator

i ncorporates distress. It incorporates production, denand and
flow
Q | understand that. But to the extent there's been

testinmony in this hearing of how California cheese makers have
al  egedly had sonme kind of econom c advantage --

A Yes.

Q -- this map was generated on data prior to the
so-cal led, what | may now call the Federal \Wey Prem um com ng
into play.

A Yes.

Q And | think at one point yesterday you tal ked about the
inplications of regulatory mstake, that is to say in setting
m nimum prices. The Departnent obviously wll do the best job
it can at getting those fornulas correct, but there's always
sone risk of regulatory error, correct?

A. There is. There was always that risk, yes.

Q And wth respect to Federal Order's mninmumpricing, |
believe, and | just want to clarify, that your view is that
given that risk, that when we're tal king about m nimum pricing,
it is better, and the Departnent has usually erred on the side

of the m stake being on the too | ow side rather than the too
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hi gh si de.

A. | think you can say that but | would |ike to el aborate
alittle bit.
Q Sure.

A.  The Nourse Committee Report in 1962 tal ked about
m ni mum pricing and the role of narketplace prem uns, the
function of premuns. The Nourse Conmttee was witten at a
time when USDA tried to set mninmumprices as close to narket
prices as they could, to extract every dollar out of the system
to pay producers that was avail abl e through regul ation and
really not allowed much premium In fact, the Nourse Committee
said, if there are substantial premuns in the marketplace, the
Secretary ought to consider whether the marketing orders are
not functioning properly and ought to be term nated. That
opi nion, that policy, that conclusion, was not carried forward
in USDA's application and anendment process.

If you ook at the Exhibit 112, Attachment A, the
Federal M1k O der program towards the end tal ks about the
role of premuns as a nethod by which the marketplace can
qui ckly adjust to changing circunstance without regulation and
the carry forward through the Federal MIk Oder reform The
Departnent tal ked very favorably about the need for allow ng

premunms to work so the marketpl ace can adjust w thout

distortion. So that -- that policy and that econom c thought
has evolved to a current place where | believe it is -- ny
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belief is that the Departnent does now, and did at Federa
Order Reform believe that prices ought to be set at a | evel so
when the market place has to adjust itself, that the Federal
Order does not stand as an obstacle to that adjustnent,
therefore allowi ng premuns to do the adjustnent. Does that
answer your question?

Q Yes, it does.

A.  Thank you.

Q Just a couple questions on what M. MItner and
M. W ahos discussed with you with respect to the nature of
this proceedi ng.

While it's true that there wll be general application,
the general application also specifically regulates specific
entities, correct?

A It regulates every entity subject to the rule. So --
Q And the quasi-judicial part of this is unlike the
| egislature, we have w tnesses on the stand, we have an
Admi ni strative Law Judge, Judge Clifton, determ ning what can
cone in and how it comes in, and there really are findings of
fact, which | fail to see always nmade in legislative settings.
A. The role of sworn testinony, and substantial record
evi dence, and a decision based on that record evidence, and
articulated in the decision is what nakes this quasi-judicial.
Q Thank you.

A. The rest of the process, rule of general applicability
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is quasi-legislative. The factual findings and demands of the
Departnent in quasi-judicial are greater than those in the
quasi -1 egi sl ati ve.

Q And M. Beshore characterized your statenent as
basically briefing material. Wuld you have any comment about
t hat ?

A, Yes. You're welcome. And it is very simlar in the
structure of this hearing, to the materials that came fromthe
proponents, which were largely extractions of statements from
prior hearings, prior decisions, all of which is in the form of
a brief, but I think it's good to focus, and this hearing
al l ows an opportunity for focus. And that was nmy intent, to
provide a focus for context of the facts.

We have commented off the record that if this, if this
hearing were conducted in a court, it would take a week.
Because in trials, all you focus on is facts. You nake your
argunent at the end of the case. Here we do both. Thank you.

Q One final area to discuss. M. Beshore asked you to
list those sections that you thought could be viewed as trade
barriers. And I'mgoing to go in a slightly different order.

A Yes.

Q And I'mgoing to start with the fortification
al I onance.

A Yes.

Q And first confirmwith you that that is, you know,
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your, M. Vetne's position, and not the position of the
Dairy Institute of California.

A It is not a position. The way | characterize it,
here's sonme things that may cause sone tension the Departnent
W ll have to deal with. And if it is considered to be
intention with (5)(GQ, there's an easy fix; sinply anmend the
other orders to provide the level playing field. It is not a
difficult proposition.

Q And you said yourself that it is a relatively mnor
i ssue?

A Yes.

Q And then, I'mgoing to go back to the first one, which
is the dass IIl issue. Ws there anything within that
di scussi on when M. Beshore said, "Well, | just wanted the
list," that you didn't get to say that you wanted to say?

A, No, | think | expanded.

Q Fine.
A. | volunteered a |ot nore than he wanted, but | think
said ny piece.

Q So then | want to get to the treatment of producer mlk
fromout-of-state. And | want to see if you can expand a
l[ittle bit, if you are prepared to now, if not --

A Yeah, | would be fine.

Q =-- we can do it separately. But would you expand on

what you mean by that issue?

5168

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A (5 (G has, the way | read it, has two trade barrier
standards. Avreally -- areally high bar for products of mlk,
that is, in no manner limt. That's a pretty high bar. So --
so like Commrerce Cl ause, any discrimnation. Doesn't matter
the quantity, you know, to quantify any discrimnation
what soever is prohibited by the Commerce Clause. But as to
mlk it says, don't prohibit. And the Lehigh Supreme Court
case tal ks about that. You know, you don't need a word, you
can't bring any mlk fromout-of-state if there is a practica
i npact of prohibiting. So this is a judgnent call.

But for (5)(G purposes only, not for purposes of other
rational decision making, uniformpricing, for exanple.
Proposal 1 woul d nake a second, or | say third class citizen of
any producer fromout-of-state who wants to market into
California if there's a proposed Federal Order. It would
provi de the worst possible price available to that producer and
treat in-state producers better in many ways. That woul d be
intention | think, with 8c(5)(GQ.

Q Wuld you al so, beyond the producer side, and | ooking
at the products side, if a plant physically |ocated outside of
California ends up being fully regulated on California, and
today it is paying its producers a Federal Oder blend price
based upon an existing Federal Order, and after the
i npl ementation of this, those producers would receive that

| ower price as you describe it, that third class price, would
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that have an inpact on that operation and its ability to sell
products into California?

A.  Yeah, that would have two. Good point. That woul d
have two inpacts. It would have an inmpact on the first bar of
8¢c(5) (G that is applicable to rawmlk, and it would tend, in
sone manner, to limt the marketing of mlk fromthat plant
| ocated outside the market into California. | could follow
that reasoning to the high bar standard in 8c(5) (0.

Q Thank you, M. Vetne. That's all I have.

A, Thank you.

JUDCGE CLI FTON: Does anyone el se have questions before |
see if M. Francis has questions? No one. M. Francis, do you
have any questions of M. Vetne?

MR FRANCIS: M. HII.

JUDGE CLIFTON: M. Hill.

CRCSS- EXAM NATI ON
BY MR HILL:

Q Brian HII.

Ckay. Can you please | ook at your first page of your
testimony? | just want a quick clarification here. 1In the

first sentence --

A Yes.

Q Thank you -- under orderly and disorderly marketing of
mlk?

A Yes.
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Q You have stated "the AMAA statenment of Congressional

policy," and you cited 7 U.S.C. Section 602(3).

A Yes.
Q | believe it is 602(4), and | just want to make sure
that if it's -- it's right on the record if someone ends up

| ooking for it and --

A, Oh, thank you. M. English is bringing up the book.
What was | actually quoting?

Q Yes.

A. Yes. The answer is -- the answer fromUnited States
Code Annotated is the, in answer to your question is, yes, |
was quoting Section 602(4).

Q Gkay. Just wanted to nmake sure for those listening in
and they want to look for it.

A Yes.

Q Al right. Thank you.

JUDGE CLIFTON:. M. Vetne, would you like Ms. Elliott to
nmake a change on page one of your testinony in Exhibit 1117

MR VETNE: If it is possible for her to do so, | would
very much like to have a docunment in the public domain that is
accurate.

JUDGE CLIFTON: Al right. Then, M. Vetne, |'mgoing to
read this to Ms. Elliott and you nonitor nme to make sure this
i's what you want.

Ms. Elliott, in Exhibit 111, on page 1, |ast paragraph,
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first line, you will just strike the (3) that is in parentheses
and instead have a (4).

MR. VETNE: Also in parentheses.

JUDGE CLI FTON: Al so in parentheses.

MS. ELLIOIT: Ckay.

JUDGE CLIFTON: And M. Vetne, that's acceptabl e?

MR. VETNE: Absol utely.

JUDGE CLIFTON: Al right. And | don't believe it appears
el sewhere in your statenent. Do you think we should | ook
M. Vetne?

MR. VETNE: |t does not.

JUDGE CLIFTON: Al right. Good. Al right. Thank you,
M. HIIl. M. Vandenheuvel.

CROSS- EXAM NATI ON

BY MR VANDENHEUVEL:

Q Avery small clarification. 1 actually went to | ook up
the 2006 graphic in your exhibit, and on page 7 of your
testinony, the link has one letter issue that | had to change.

A. That is so inportant, because | want people to be able
to hyperlink.

Q It is dairymarkets.org and there's a T instead of an R
it says "matket" so | think in looking it up, any reasonable
person woul d put dairy markets, but we can correct that link on
the bottom of page 7 to say "dairy markets" and that will get

folks to the correct presentation.

5172

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

JUDCGE CLI FTON: Thank you so much. M. Elliott, do you see
on the last line of the footnote on page 77

M5, ELLIOIT: | do.

M5. ELLIOIT: Yes.

JUDGE CLIFTON:  WI Il you strike through that and wite
belowit, MA RK-E-T-S?

MS. ELLIOTT: | will.

MR. VETNE: That is so inportant. | wll go back and
change the original. | have sent copies to sonme people so they
can have a copy and hyperlink, so this obviously won't work.

JUDGE CLI FTON:  Thank you, M. Vandenheuvel .

MR VETNE: "Il fix it.

JUDGE CLIFTON: Good. Are there other questions for
M. Vetne?

MR. VETNE: Apparently not.

JUDGE CLI FTON: Apparently not. Thank you, M. Vetne, you
may step down.

And now that Ms. Wulin is here, and we had a couple
ot hers, Ms. Hancock, 1'd just like to ask now, if you came in
after we had people identify thensel ves, please cone forward
and identify yourself now.

M5. VULIN. Ashley Wulin, AS-HL-EY, V-- as in Victor --
U L-1-N, an Attorney with the law firmof Davis, Wight,

Tremai ne, representing the Dairy Institute of California.
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Thank you.

MR HOLLON Elvin, E-L-V-I-N, Hollon, HOL-L-ON,
enmpl oyee Dairy Farmers of Anerica, and associated with
Proposal Number 1.

MS5. TAYLOR  Sue Taylor with the Leprino Foods,
L-E-P-R-1-N-O

JUDGE CLI FTON:  Thank you, all. M. English?

MR ENGLISH W're going to recall Dr. Schiek to the
stand, and I'mgoing to ask for just a two-mnute confort
br eak.

JUDCGE CLIFTON: Sure. WII there be any document to be
di stributed?

MR ENGLI SH:  Yes.

JUDCGE CLIFTON: Could -- do you want to do that after the
two-m nute break or do you want --

MR ENGISH | think we can do it during.

JUDGE CLIFTON: Al right. So please remain seated unti
you get your copy of what's being handed out, and we'll call it
a five-mnute stretch break and you nay then, nove around for
about five mnutes. W'Il go off record now at 9:57.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 10:04.

Ms. Elliott, will this next exhibit be Exhibit 113?

M5. ELLIOIT: Yes.

JUDGE CLIFTON: |'mmarking mne as 113.
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(Thereafter, Exhibit Nunber 113, was
mar ked for identification.)

JUDGE CLI FTON:  And Dr. Schiek, you may take the w tness
st and.

Dr. Schiek, you remain sworn. | would like you to
again state and spell your nane.

DR SCHEK WIlliam WI-L-L-1-A-M Schiek, SCHI-EK

JUDGE CLI FTON:  Thank you. M. English, you may proceed.

DI RECT EXAM NATI ON

BY MR ENGLI SH.

Q Thank you, your Honor. Chip English

Before we begin with Exhibit 113, | believe you, at

your request, would Ilike to make a statenent about your earlier
testimony and exhibits?

A Yes.

Q Andis that with respect to Exhibit 807

A It is with respect to Exhibit 80.

JUDCGE CLIFTON: Lets give us a mnute to find it, those of
us who have all ours with us. Al right. Exhibit 80, the
figures and tables for the testinmony of Dr. WIIliam Schiek

MR ENGISH Yes. And | think it is a fairly sinple
statement that doesn't necessarily, | mean, obviously people
could doit, but I think if we let Dr. Schiek say what he wants
to say, it may be that people don't need to spend a lot of tine

| ooking at it. But nonetheless, certainly they have right to
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do.
BY MR ENGLI SH.

Q So again, you raised this issue, Dr. Schiek?

A Yes.

Q So would you like people to focus on a particular
figure for a noment, if they have it in front of then®

A, Yes. It is Figure 1 on Exhibit 80.

Q Wiich was your value -- which is a docunent that says
whey value Class Il versus O ass 4b, correct?

A, Correct.

Q And | asked you maybe an unexpected question about the
source, correct?

A, Well, not that unexpected, but, yeah. You asked ne
about the source and | said | had prepared it. As | was
getting ready for the hearing, it was in a folder, | was
| ooki ng through materials that woul d be hel pful explaining the
whey situation. It was in a folder of materials that | had
prepared and | |ooked at it and believed that | had prepared
it. | have done simlar kinds of tracking of the whey factor,
but I have since discovered that the chart was actually
prepared by Ms. Annie AcMbody. And | looked at it, | fully
agree with what's init, and | just wanted to give her the
credit for that chart, not ne.

Q W're looking at Figure 1 of Exhibit 80, so the very

first page after the cover sheet entitled, "Wey Value C ass
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[1l versus Class 4b."

A. Correct.

JUDGE CLIFTON: Very good. | appreciate it. And |'msure
Ms. AcMbody appreciates the, what do you call that,
attribution? 1Is that what you call that? Very good.

DR SCH EK:  Sounds good.

JUDGE CLIFTON: M. English, your voice does drop off.
Wien you get to the end of your sentence, it's as if you no
| onger care if we hear you.

MR. ENGLI SH: | apol ogi ze, your Honor, | will try to do
better. Maybe |I'mnoving away fromthe mc as | get to the end
of a sentence, but | will try to do better.

JUDGE CLI FTON:  Thank you.

MR ENGISH And | knowit's not the first tine it's been
poi nted out at this proceeding.

BY MR ENGLI SH.

Q Al right. So Dr. Schiek, you are now here to testify
on the plant definition issues, and basically on pooling,
correct?

A, Correct.

Q So why don't you then, provide your statement for the
record that is Exhibit 113,

A, Ckay. Beginning on page 1:

I ntroduction

Pool plant definitions, supply plant definitions and
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shi pping requirements, diversion limts and producer mlKk
definitions such as touch base requirenents and repooling
restrictions, are elenents essential to a Federal MIk
Marketing Order or (FMMO) for the purpose of assuring that mlk
whi ch associates with the pool will be nmade avail able for
G ass | uses. Under Proposal 2, the proposed | anguage in
Sections 1051.7(a) and (b) define which plants will be pool
di stributing plants under the FMMO. Section 1051.7(c) defines
the requirenents for pool, for supply plants and the qualifying
shi pments they nmust make. Definitions for producer mlk, wth
diversion limts and repooling restrictions, are contained in
Section 1051.13.
Pool ing Standards are Necessary Incentives to Direct MIlk to
G ass | Uses

There are two key aspects of the way these provisions
direct mlk to Cass | uses. First, the higher value of
Cass | mlk is available to be shared anong producers through
the pool because plants with Cass | usage above a specified
percentage are included as pool distributing plants. The
availability of these Class 1 revenues creates an economc
incentive to associate dairy farmers' mlk wth the pool. Once
the mlk associates with the pool, the required supply plant
shi ppi ng percentages and producer mlk definitions,
collectively referred to by nme as pooling standards, serve to

direct pool mlk to dass | uses. Hi gher dass | revenues
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serve as the "carrot" to attract mlk to participate in the
pool, while the pooling standards are the "stick" that
establ i shes the conditions by which handl ers can continue to
pool dairy farnmers’ mlk and enjoy the benefits of pooling.
The working of the two forces "carrot” and "stick" is centra
to how the Orders ensure that mlk supplies will be adequate
for fluid mlk purposes and that the mlk actually nmoves to
Cass | uses. Cass | plants, in exchange for paying higher
regul ated prices than plants produci ng products in other
cl asses the vast majority of the time, have the benefit of
regul ation designed to direct mlk to their plants.
| am not aware of any other regulatory provisions that

effectively attract mlk to the pool and ensure that it be nade
available for Class | purposes. In the proposed rule stenm ng
froma Central Order MIk Pooling hearing, the Secretary found
(71 Fed. Reg. 54152 at 54157 (September 13, 2006)):

JUDGE CLIFTON: Al right. Let us deal wth those inserts
at this tinme.

Ms. Elliott, we're in Exhibit 113, we're on page 2 in

the first full paragraph, the last line. Are you there?

MS. ELLIOIT: Yes.

JUDGE CLIFTON: Al right. So within the parentheses that
show us the Federal Register cite, we are going to insert,
after the word "at" 541 -- excuse ne, not after the word at,

before the word "at", 54152.

5179

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MS. ELLIOIT: Ckay.

JUDGE CLIFTON: And then we're going to insert, now, you
want this, Dr. Schiek, this full date. You want it before or
after the 2006? O do you want just the -- just the full date
of Septenber 13, 20067

MR. ENGLI SH:  Your Honor, we want the full date, which we
paren, Septenber 13, 2006.

JUDGE CLIFTON: kay. So for Ms. Elliott's purpose, does
she nerely need to insert before the 2006 that's already there?

MR. ENGI SH  Yes, Septenber 13, conma.

MS. ELLIOIT: Ckay.

MR. ENGLISH. And to be clear, what we're providing is the
nore typical full cite to the Federal Register, which includes
the date and the insert of the page 54152 is the beginning of
the decision, and then the at reference to 54157 is the
specific page where you can find the quote that he's about to
gi ve.

JUDCGE CLI FTON: Good. And then I'mgoing to ask you
M. English, toread the cite fully now as it now shows on the
record copy of 2, just so Ms. Elliott can make sure she agrees,
her copy agrees with what you are about to say.

MR. ENGLISH 71 Fed. Reg. 54152 at 54157, (Septenber 13,
2006. )

JUDCGE CLI FTON: Thank you both. Then, Dr. Schi ek, do you

want to pick up wth what you are quoting fromthat cite?
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do.

"The pooling standards of all Federal MIKk
Marketing Orders, including the Central Order, are
intended to ensure that an adequate supply of mlk
is available to meet the dass | needs of the

mar ket and provide the criteria for determ ning
the producer mlk that has denonstrated service in
neeting the Cass | needs of the narket, and

t hereby receive the orders blend price. The
pooling standards of the Central Oder are
represented in the Pool Plant, Producer, and the
Producer M|k provisions of the Order, and are
based on performance, specifying standards that,

if met, qualify a producer, the mlk of a
producer, or a plant to share in the benefits

arising fromthe classified pricing of mlKk.

Pool i ng standards that are perfornance-based
provi de the only viable nmethod for determning

t hose producers eligible to share in the

mar ket-wi de pool. It is usually the additional
revenue generated fromthe higher valued O ass |
use of mlk that adds additional income to
producers, and it is reasonable to expect that

only those producers who consistently bear the

5181

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

costs of supplying the markets' fluid needs,
should share in the returns arising fromthe
hi gher-valued Class | sales. An inportant
obj ective of pooling standards is identifying the
mlk that serves the fluid mlk needs of the
market, a feature, which if ineffective, can
result in pooling mlk that is not providing such
service."
Rel ying Solely on Market-Based Class | Premiuns to Direct MIk
Burdens Class 1 Plants.
There has been some discussion at this hearing in
testinmony supporting Proposal 1 that seened to suggest --

JUDGE CLIFTON: Ms. Elliott, we're just adding "TO', do you
see it?

M5. ELLIOIT: Yes.

JUDGE CLI FTON:  Thank you.

DR SCH EK: That over order Cass | prem unms were
sufficient nechanisnms for directing mlk to Cass | uses.
Wil e over order prem ums mght be able to assist in noving
mlk to Class | plants, they are not regulatory instrunents
that are under control of USDA. The assunption that C ass |
plants will always pay the prem uns necessary to attract a mlk
supply, ignores the fact that they are already paying higher
prices through Class | mninumprices via Cass | price

differentials.
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The combi nation of the already higher regul ated prices
for dass | mlk and the need to pay additional over order
prem uns because order provisions provide insufficient
incentives to direct mlk to Class | plants, could also result
influid mlk prices to consuners that are higher than needed.
In other words, if effective pooling standards are not in
pl ace, the effective Cass | raw product cost would be higher
than it woul d be under an order that had them Higher raw
product costs to Cass | plants would likely |lead to higher
prices to consuners, particularly if all or the mgjority of
conpeting Aass | handlers in the narket are experiencing
i ncreased raw product cost because they nust pay additional
prem uns, which would likely be the case.

If reliance on dass | premumdollars is the primary
means to attract mlk to the Class | market, it raises the
question as to the purpose of Class | price differentials in
the market. If we are not going to use the conbination of a
hi gher regulated -- of higher regulated Class | prices and
effective pooling standards to attract and nove mlk to O ass |
uses, then why do we need Cass | differentials at all?

In his testinony at this hearing, (Hearing Exhibit 70,
page 31) M. Dennis Schad stated that the $1.60 per
hundredwei ght mnimum C ass | differential, or base
differential, is built up fromthree conponents. The first

conponent val ued at 40 cents per hundredwei ght is what sone
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refer to as the G ade A differential, which represents the cost
to a producer to nmaintain his Gade A status. In 2015, | have
to question the viability and rel evance of this argunent when
just over 1 percent of California mlk is Grade B. The second
conponent in the base differential, according to M. Schad's
testinmony, is valued at 60 cents per hundredwei ght and meant to
capture the marketing costs associated with Class | mlk,

whi ch, "includes such things as seasonal and daily reserve

bal ancing of milk supplies, transportation to nore distant
processing plants, shrinkage, admnistrative costs, and
opportunity or give-up charges at manufacturing plants that
service the Cass | markets."” The third conmponent of the base
differential, also valued at 60 cents per hundredweight, is
described by M. Schad as representing a portion of the
conpetitive premumrequired to conpete with processors of
manufactured m | k. Probably should be manufactured m |k
products.

JUDGE CLIFTON: Yes, | agree. Ms. Eliott, are you on
page 4, just before the four lines up fromthe |ast paragraph
begi nni ng?

MS. ELLIOIT: Yes.

JUDGE CLI FTON: And so after the phrase "manufactured m | k"
you will just insert the word "products".

MS. ELLIOIT: Ckay.

JUDGE CLI FTON:  Thank you.
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DR. SCH EK: M. Schad noted further that the value of the
transportation credits under Proposal 1 would support an
additional differential of 60 cents per hundredweight at a
market Class | utilization of 15 percent, or an additional 72
cents per hundredwei ght, at a market class utilization of 12
and a half percent.

JUDGE CLI FTON:  You skipped the "1", so start again, just
read that sentence again, if you wll.

DR. SCH EK: M. Schad noted further that the value of the
transportation credits under Proposal 1 would support an
additional differential of 60 cents per hundredwei ght at a
market Class | utilization of 15 percent, or an additional 72
cents per hundredweight at a market Gass | utilization of 12
and a half percent.

Enmbedded in this discussion of what the appropriate
l evel of the Class | differential should be is the anount of
noney necessary to serve the Class | market and direct mlk to
O ass | uses. Under order provisions that have ineffective
pool i ng standards, and that rely on over order premums to
direct mlk to Class | uses, Class | processors have to pay a
second tine for itens that were supposed to have al ready been
paid for through the Class | differentials.

Dairy Institute's Proposal, Proposal 2, provides for
pool plant definitions, supply plant shipping requirenents,

diversion limts, producer touch-base requirenments, and
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repooling restrictions. The specifics of the provisions that
we proposed will be set forth in testinmony fromother Dairy
Institute w tnesses.

MR, ENGLI SH: So, your Honor, we're going to strike the
slash in has been, because we weren't sure what order this
testi mony was com ng.

JUDGE CLI FTON: Very good. Thank you, Ms. Elliott. She's
al ready on top of that.

DR SCH EK: However, we do view these provisions as an
essential part of maintaining the orderly movenment of mlk for
Cass | purposes. By limting the privilege of pooling to
those that serve the Class | market, the operation of pooling
standards provides a necessary incentive for producers and
handl ers to supply the Oass | market.

Mandat ory Pooling Renbves Incentives in Regulation that D rect
MIlk to Class | Uses.

If Cass | revenues can be accessed w thout neeting
specific performance requirenents, which woul d appear to be the
case under the Cooperatives' mandatory pooling requirenment
contained in Section 1051.7(c) of Proposal 1, a crucia
incentive to supply the Class | market is mssing. There does
not appear to be a conpelling reason to supply mlk for O ass |
uses under Proposal 1 because there is no penalty for failing
to do so. That is, if a handler operating a nmanufacturing

plant in Californiais able to pool its mlk and have its
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producers share in the higher dass | revenues in the market
w t hout actually being required to supply the dass | narket,
it does not have an incentive to nmake qualifying shipnments.

The lure of being able to access Class | revenues
encourages plants to pool and to performor supply the Cass |
market. |f a handler retains its ability to access O ass |
revenues for its producers, even when it fails to perform then
it has a viable penalty-free option in not performng, and the
pooling regul ations as proposed will be ineffective at
directing adequate mlk supplies to dass | uses. This is a
fundanental problemw th mandatory or "inclusive" pooling.
Transportation Credits Do Not Substitute for Performance
Requi renents.

There has been testinmony at this hearing that seems to
suggest transportation credits will ensure that the dass |
market will be served. The description of transportation
credits under Proposal 1 appears to nake a conpensation for
added transportation costs associated with bulk m |k shipnent
to plants in deficit areas with Cass | and O ass 2 usage of
greater than 50 percent.

My understanding is that these transportation credits
woul d make producers, at best, indifferent between shipping to
a qualifying plant in a deficit area or shipping to a | ocal
manuf acturing plant and in nany cases, there would still be a

shortfall in the cost of shipping mlk when conpared to the
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cost of a local haul, of the local haul. No doubt there is
sonme close-in mlk where the best alternative is to ship from
the farmto a qualifying deficit plant, but close-in mlk,
produced within or near to deficit regions, has been declining
in recent years. MIlk will need to nove to deficit markets but
Proposal 1's pooling standards do not appear to provide the
necessary incentives for dairy farners and their cooperatives
to supply the fluid market. A positive incentive to nove mlKk
to Cass | uses could be constructed by using transportation
credits to provide noney for producers that goes beyond the
actual cost of transporting the mlk fromsurplus to deficit
areas. However, such a strategy would likely lead to
uneconom ¢ m |k novenments. Mre mlk than is needed would
likely move to deficit markets to take advantage of the
over-generous credits.
Mandat ory Pooling Interferes with the Ability of the Market to
d ear

If Cass IlIl and IV prices are set above market
clearing levels, manufacturers have no incentives to procure
surplus mlk. It must then be sent to out-of-state plants,
burdening the transportation systemand interfering wth nornal
orderly marketing of mlk for fluid use. Under nandatory
pooling, if Class IlIl and IV prices are above prices at which
California dairy product manufacturing plants can profitably

operate, there is no escape valve that allows for plants to pay
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| ess than the regul ated price, or under class, even if such

m | k woul d be avail able for purchase at prices that these
plants could afford. The result of setting regulated mlKk
prices at levels that are above the plant's ability to pay, is
that sone of these plants will exit the industry, plant
capacity in the state will shrink, and there is a possibility
that excess mlk wll be |ooking for alternative hones, either
nearby, if they are available, or at nore distant, or at a nore
distant location if no nearby location is available. Under
such a scenario where mlk is chasing plants, uneconomnc
moverments of mlk are likely. Dairy farmincomes could be
depressed because of the |oss of honmes for their mlk and the
mar keting | osses associated with noving the mlk | onger

di st ances.

Automatic Pooling on the California Order of a Nevada
Manufacturing Plant is not Justified.

Gven the low dass | utilization in the California
mar ket, there does not appear to be any policy justification
for autonatically granting pool status to a Nevada dairy
product manufacturing plant, as proposed by the cooperatives.
MIk fromsuch plants is not needed as a reserve supply for
California's fluid mlk plants because adequate supplies of
mlk for Class | use are available within the state. The
associ ati on of Nevada producers with the California narket was

based on historical institutional relationships and a | ack of
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| ocal alternative outlets for the mlk. Wth the opening of

t he new manufacturing plant in Churchill County, sonme of those
mar ket outl et concerns have now been alleviated. Under

Proposal 2, a Nevada manufacturing plant would not be barred
fromassociating with the California pool, if it performs by
maki ng qual ifying shipnents to fluid plants and conforns to the
ot her pooling standards.

Summary.

Qur view is that pooling standards play a central role
in assuring consuners an adequate supply of whol esome mlk for
beverage purposes. The attraction of mlk to the pool, and the
need to performin accordance wth the pooling standards, are
I nportant nechanisnms for assuring that dass | plants, and
ultimately consunmers, get the benefits of mlk price regulation
under the orders. Effective pooling standards justify the
hi gher Cass 1 regulated prices under the orders, by making use
of that nmoney to direct mlk to fluid plants. Mandatory
pool i ng, as proposed by the cooperatives, underm nes the
efficacy of pooling standards by allow ng producers and
handl ers the benefits of pooling w thout inposing the inportant
performance requirenments that help ensure the Class | market is
served.

A filing made on behal f of a group of cooperatives,
whi ch included two of the three opponents of Proposal 1, in

relation to a Federal Order hearing on pooling issue in M deast
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Order, contained the follow ng statenent about pooling

provi sions: "These cooperatives wish to further conmend the
Departnent for the straightforward findings and rational e of
this interimdecision which nmakes clear that the pooling
provi sions of Federal MIk Orders nmust be related to
performance for, and in the service of, the dass | market,
which is the central purpose of marketing orders.”

MR. ENGLI SH: W actually added anot her "the".

JUDGE CLI FTON: Before that. Just |ook at the bottom of
page 8, and you will notice that what is witten is, "which is
a central purpose" and what you read is "which is the centra
purpose.” It changes the nmeaning. So would you read the quote
agai n?

MR ENGISH And | would note that he added another "the"

in between "in" and "service" so | also want himto read the
quot e agai n.
DR SCH EK: Ckay. Starting at the beginning of the quote:

"These cooperatives wish to further commend the
Department for the straightforward findings and rational e of
this interimdecision which makes clear that the pooling
provi sions of Federal MIk Orders nust be related to
performance for, and in service of, the Cass | market which is
a central purpose of the nmarketing orders.”

| did not attend that hearing, and amnot famliar with

all the issues that were considered as a part of that
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proceedi ng. Nonethel ess, the notion that pooling provisions
nust be related to performance for, and in the service of, the
Cass | market -- let's strike the "the". "And in service of
the Cass | market, is one with which Dairy Institute agrees.”

JUDGE CLIFTON: M. Elliott, on page 9, the last full line,
woul d you pl ease strike the "the" before the word "service"?

MS. ELLIOIT: kay.
BY MR ENGLI SH.

Q As | begin your additional direct, Dr. Schiek, let ne
start where you ended. And because there were a couple of
M deast pooling decisions in the post-Federal Oder reform
franme, could you, for the record, and for those who m ght want
to look, is there a date on that docunent or does it reference
whi ch docket nunber?

A.  Docket nunber is AO 166-A72, and then DA-05-01.

Q So that would tell us it was a proceeding that was in
2005, | believe, your Honor.

JUDGE CLI FTON: Thank you. Thank you bot h.
BY MR ENGLI SH

Q Sol want to go through a little bit of your testinony
and then cover some issues with respect to Order 2 that you
wer e asked about when you testified under Part 1. And you have
already indicated that there will be other w tnesses, at |east
M. Zolin and M. Blaufuss, who will be testifying about the

specifics, correct?
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A Yes, this was nore introductory testinmony on the topic.

There wi |l be other witnesses who w Il address the specific

provisions that are included in our proposal and the rationale

for those provisions.

Q And as a bit of an introduction to that, is it your

understandi ng that when M. Blaufuss testifies with respect to

7(a), that he wll be adopting the sane percentage for 7(a)

that the co-ops have in Proposal 1?
A That is ny understanding.
Q Wiich is 25 percent, rather than 15 percent?
A, Correct.

Q Gkay. On page 2 of your testinony, you, in the, you

reference the quote that the Departnment has, and the second

paragraph, the Departnent is saying, "It is usually the

addi ti onal revenue generated fromthe higher class,

hi gher-valued Class | use of mlk that adds additional mlk to

producers.” That's when you are | ooking at sort of the tota

val ue to producers before it gets divided up, correct?
A. Correct.

Q kay. Turning to the discussion on page 4. In

essence, what you are saying is, here is how the co-ops divided

up their proposed Class 1 differential, and there are elenents

in that, that ought to be viewed as being, dealing with the

question of getting mlk to the Class | plants, correct?

A. Correct.
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Q Ckay. And if you calculate the Cass | differentia
based upon the co-ops own cal cul ati on, and then say,
"Congratul ati ons, you're paying that, but you don't actually
get that performance, you are either going to pay twce," or
wel |, you have paid something for nothing, right?

A. Correct.

Q | note that in the second piece, which is the marketing
cost, the co-ops discuss transportation to nore distant
processing plants, correct?

A. Correct. And | believe that was a quote.

Q Right. And yet, then they calculate, as sort of part
of their justification, the transportation credits down bel ow,
Is that also an elenment of effectively |ooking at the sane
number tw ce?

A, That would be nmy view

Q And in 2015, have we heard fromany -- well, let ne
ask. You were here, or maybe you weren't because you were
preparing testinony, or maybe you hear testinony it -- did you
hear testinmony fromthe H spanic cheese nakers with respect to
their need for Gade A mlk?

A. 1 did. | heard the witness from Marquez Brothers talk
about how t hey needed Grade A m k.

Q Ckay. So the idea in 2015 of differentiating Gade A

need, and then designating it to Class | is a bit archaic?
A. | believe it is nore of historical significance than
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actual practical significance today.

Q Turning to page 6 -- two different questions. First,

M. Beshore asked M. Blaufuss yesterday if the systens
working in California today w thout performance standards, why
can't we do that in a Federal Order? And do you have a
response?

A Well, first, | do believe that the California system
was put together with the understanding that the dass | nmarket
woul d be served. | think | nmentioned that in ny earlier
testinony in Exhibit 79, that in order to pass the CGonsal ves
Pooling Act, that was a prom se nade to the Cass | side of the
busi ness, that they would get mlk. And nmy viewis, if we're
going into a Federal Order, that kind of agreenent or
understanding is -- it no longer holds. That we're under a new
regul ation, federal regulation, and it ought to reflect the
need for the regulations to provide the incentives for the mlk
to nove to Cass | uses.

Q Now, you were asked sone questions by M. Beshore when
you appeared the first time about so-called grandfathered
plants in Order 2, correct?

A. | was, yes.

Q Gkay. And while you are still not conpletely famliar
with that, you have spent at least a little tine |ooking back
at the history, correct?

A. Correct.
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Q Ckay. And the New York-New Jersey Order was fornmed in
what year, 19577

A | believe it was 1957, fromthe docunents.

Q Al right. So I'mgoing to hand out, and | don't
necessarily mean to make it an exhibit, because what
effectively I'mdoing, your Honor, is taking a portion of the
Federal Register, and he's going to read it -- he could have
read it into his statenent, but we had al ready produced the
statement and so we're going to do it this way, but | have
copi es for people.

It is two paragraphs from22 Fed. Reg. 4194 at 4205,
(June 14, 1957), and it's from Colum 3, the Federal Register
publishes in three colums, and just in case people don't use
the search function in the .pdf that Hein provides, HE-I-N,
that I"'mletting people knowit is in Colum 3.

JUDGE CLIFTON: It is rare that | |ook at 1957 Federa
Regi ster excerpts, so I'mglad to have this chance to | ook at
it.

MR, ENGI SH.  Your Honor, | can say that the mracle of
technology is very different fromwhen | started practicing | aw
and had to go to the Library of Congress to | ook through the
indices and then go -- actually have to ask, you had to cal
for it, it's a different kind of call provision. And get these
and then go to the copy nachi ne and pay whatever you had to pay

for a page. And this is pretty incredible today, when you can
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just go online and bring the docunent down and then search the
words. So -- all right. Does everybody have a copy?

So this is equivalent to what he did on page 2 fromthe
2006.

BY MR ENGLI SH

Q So | would l'ike you to go ahead, Dr. Schiek, and read
t hese two paragraphs into the record.

A Ckay. At the top it says 1957, New Yor k- New Jer sey
formati on.

Those plants expressly designated as pool plants,
shoul d include those presently so designated, since they
constitute sources of regular and reserve supply associ at ed
wth the present marketing area. And in addition, should
i nclude those plants constituting sources of supply regularly
associ ated exclusively with newterritory being included in the
marketing area or with the conbination of that territory, and
the present marketing area. Thus, provision is nmade herein for
expressly designating plants supplying the narket in a
substantial way during the year ending with March 1957.

Present provisions of the Order relating to expressly
desi gnated plants, do not inpose requirenments on such plants
for shipping to or supplying the market with specified
quantities of mlk for fluid use and no such provision should
be added at this time. The designation of such plants,

however, should continue to be subject to suspension and
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cancel lation if the mlk is not nade available to the market
when needed, and the necessary safeguard should be provided to
avoi d including plants in the pool which actually are engaged
in handling reserve supplies of mlk for other markets.

Q So looking at the |ast sentence of the first paragraph
these were plants that actually supplied the market at the tinme
that this designation of sonmething called regular pool plants
was adopted, correct?

A. | was not there, but as | read that sentence, that's
what it neans to ne.

Q Ckay. And the last sentence, even though there were
not adopted what we call, you know, what you call the best kind
of performance standards today, nonethel ess there was, USDA
clainmed a method of cancellation if those plants did not
continue to make mlk avail abl e when needed?

A.  That's what the docunent says.

Q Yeah. So I'mnot going to have you read what was nine
and a half pages of the Code of Federal Regul ations that had to
do with how regul ar pool plants and other plants worked. [|'m
going to try to go through it and summarize it with you, if we
can. | note that today, Order 1 has two and a half pages. But
it was nine pages of what constituted these kinds of
operati ons.

So first there were regular pool plants, which is what

these plants are. Correct?
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A, Correct.

Q And that was in the then Section 24 of Oder 1002.
woul d note, back in the old days Order 2 had 500 sections, but,
so it was in Section 24 was sonething called regular poo
pl ants.

Now, when you perused these nine and a half pages,
there's anot her section, Section 27, for suspension and
cancel | ation of designation, correct?

A, Correct.

Q And a plant that was grandfathered in, so-to-speak, on
thi s docunent, what you have just read into the record, could
file an application with the Market Admnistrator, and if
certain conditions were nmet, it could give up that status,
correct?

A It could. Yes.

Q Gkay. And there were conditions, in fact, one of those
conditions was that if nmore than 50 percent of the m |k was
supplied by a cooperative, you basically had to have a
co- si gner.

A, Correct.

Q Gkay. Now, if you either weren't designated as a
regul ar pool plant when regul ar pool plants were adopted in
1957, you coul d, however, achieve pool status under other
mechani sms, such as sonething called a tenporary pool plant?

A. Yeah. Correct.
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Q And that was basically a nechani sm by which entities
coul d, under Section 28, supply the nmarket formally in the way
we think of it, correct?

A. Correct.

Q And then after 12 nonths, you get to become a regul ar
pool plant?

A. Correct.

Q So it wasn't just grandfathered plants --

MR BESHORE: May 1?

JUDGE CLIFTON: M. Beshore?

MR. BESHORE: | have a question. W is the w tness?

MR, ENGLI SH: Well, your Honor, in these proceedings, while
certainly Dr. Schiek wote his testinony, let's face it,
prepared testinony is nothing nore than a direct that goes -- |
amactually, yes, | amdirecting himthrough this. Oherw se,
we could read the entire sections into the record, and |I'm
trying to not do that.

JUDCGE CLI FTON:  You know, | appreciate all guidance here.
W need the help of those of you who have years of experience
and have researched this thing, but |I'munconfortable with
this, too. You don't need Dr. Schiek for what you are trying
to do, but this is the only way you can have it in as
testi nony.

MR. ENG.ISH And the only alternative is to have himread,

just as he read two paragraphs, he can sit here and read nine
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pages, your Honor. | was trying to not do that.

MR. BESHORE: There is an alternative.

JUDGE CLI FTON: M. Beshore, please wait until you are at
the mc.

MR. BESHORE: |I'msorry. | nmean, there is an alternative.
The nine pages of, nine and a half pages, whatever it is, of
regul ati ons can be nmade a docunent and nade part of the record,
or noticed for that matter, officially noticed. They, you
know, they can be made part of the record for everyone to
anal yze and see and review wi thout being stated verbatim

JUDGE CLI FTON: Yeah. You know, we don't need nore paper,
and nore words, we need -- we need to have our attention
focused on the ones that nake a difference. But, M. English,
if you are unconfortable with having Dr. Schiek sunmarize it --

MR ENG.ISH If | may, your Honor, |'mnot the one who
i ntroduced this extraneous subject into the record, and made an
assertion on the record that it was a grandfather of nandatory
status. So I'mhaving to correct an issue that was inserted
into the record by M. Beshore on earlier testinony, and nake
it clear that it's not mandatory. And | think that this is our
time to do that.

| can try to summarize, |I'mactually nostly done with

trying to sunmari ze these nine and a half pages. But, you
know, the fact of the matter is that it didn't work the way

M. Beshore suggested, hinted, insinuated it worked when he
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first examined M. -- Dr. Schi ek.

MR BESHORE: If | mght, | was cross-exam ning Dr. Schi ek.
| don't know verbatimwhat | said, but certainly whatever |
said was not, you know, is not evidence, and | resent the
suggestion that | msstated in cross-exam nation, that if you
-- | resent the suggestion that | msstated or m srepresented
t hese regul ations, which I know what they are quite well.

JUDGE CLI FTON: Can you, M. English, ask a nore open
question to Dr. Schiek and have, | assune he's read these, and
he probably has an opinion w thout just getting yeses from hinf

MR ENGLI SH. Okay.

BY MR ENGLI SH.

Q \Watever M. Beshore asked you, if somehow | was |eft
with the inpression that Order 2 had mandatory pooling of
manuf acturing plants, is that your understanding of how it
actual |y worked?

A.  That was ny understandi ng of the point of the question,
that there was these forner provisions in Oder 2 that
essentially worked |ike mandatory pooling. And |ooking at
t hese docunents, and the changes that were nmade | ater, suggests
that, first of all, it wasn't conpletely |ike mandatory pooling
in 1957, and at |ater dates the Order anended the provisions to
require a plants to di spose of m nimum percentages of receipts
for dass | purposes. And | believe that was in Decenber of

1990.
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Q That was the result of the 28-day, until this
proceedi ng, the second | ongest Federal O-der proceeding that |
attended. It still is the second |longest, but | think it is
about to fall into third place. |Is that correct? That's the
proceedi ng about Orders 1, 2, and 4 in 1988?

A, That's ny understanding, yes.

Q And just summarizing, and not my testinony in any way,
what is your understanding of the reasons why that change was
made -- the rule went into effect in 1991, but the fina
decision is issued in Decenber of 1990.

A, So when | worked in Order 2, the one thing | do
remenber pretty clearly were the call provisions of that order,
and when m |k was short for fluid needs, the Market
Admi ni strator would have a call neeting, | guess that woul d be
what | would call it, where the handlers would cone in and
there woul d be di scussion about the need for call provisions,
and what those essentially, Iike a tenporary shipping
requirement for the duration that the call was in place, would
be.

My understanding is that, you know, it was never a
happy time. There were a | ot of unhappy people often in the
room and the question is whether call provisions alone were
really all that effective as a nmeans to direct mlk to Cass |
purposes. You know, in the decision fromthe 1990 hearing --

Q ' 88 hearing.
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A As | read it, the Departnment was concerned about the
fact that some manufacturing plants were being required to
supply mlk to Class | uses at a very high |level, whereas
others were not required to do so at all and felt that that was
a condition that needed to be addressed. They were al so
concerned about Class | plants who mi ght have to pay mnuch
hi gher give-up charges to get mlk than other Class | plants
who had supply arrangenents, either with a handler that was
required to ship, or with direct, with their own producers. So
there was an equity issue with Class | handlers as well, based
on, again, ny reading of the decision

Q Gkay. And I'mnot going to have you read sections of
that into the record, although | could. At this tinme, your
Honor, | nove adm ssion of Exhibit 113 and the witness is --
wel |, after -- let's take care of that, and then the w tness
W || be avail able for cross-exam nation.

JUDGE CLI FTON: Does anyone wi sh to question Dr. Schiek
regardi ng Exhibit 113 before determ ni ng whet her you have any
objection to its being admtted? There is no one. Are there
any objections to the admi ssion into evidence of Exhibit 113?
There are none. Exhibit 113 is admtted into evidence.

(Thereafter, Exhibit Nunmber 113, was
received into evidence.)
MR. ENG.I SH. Thank you, your Honor.
JUDGE CLIFTON:. Wio will be the first to ask questions of
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Dr. Schiek? M. Beshore.
CRCSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Good norning, Dr. Schiek
A.  Good norning, M. Beshore.

Q | wuld like to talk about California a little b

it and

then Order 2 alittle bit, | guess. You know, presently in

California, and let's see, how many years have you been
famliar with the market here in California?

A. | cane out here in 1997.

Q (Ckay. But presently there are no performance
requirements in the Order that amount to anything?

A. R ght. That would be nmy understanding, yes.

Q Ckay. And there's mandatory pooling, everybody's in

right? Gade A producers?
A. Technically, it's not mandatory pooling per se,

mandatory pricing of Gade Amlk. So if I'ma handler

it's

who, or

a plant that does not produce either Cass | or mandatory

Cass Il products, | can operate as a nonpool plant, but that

doesn't alleviate nmy responsibility to pay the m ni num
regul ated price for the mlk |I buy for the uses that |

Q Ckay. But -- | appreciate the correction. [|'m

have.

in

preci se | anguage, because |'m speaki ng sonewhat infornally in

terns of these words, mandatory is not in any -- we tal
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mandatory, it is not in Proposal 1 as a word?

A True.

Q It's not in COFA regulations as a word. So |
appreci ate your precision.

But under the present California system the producer's
m | k supplying even that nonpool plant is priced and pooled in
the system is that correct?

A It is -- it is priced and it's pooled if it is supplied
by a co-op, because a co-op is alnost by definition a poo
handler in the order. |If you had a plant that had its own
direct ship supply, they could -- they could be depool ed and
operate as a nonpool plant. They would be required to pay the
pl ant blend to their producers, but that would only, again,
only be an option for plants that currently -- sorry, |'m
getting into a |l onger explanation than you want -- but plants
that currently make products that are not Cass | or nandatory
Cass Il, and there's restrictions on if you depool your plant
you have to stay out for a whole year before you conme back in.

Q Ckay. So -- and the CDFA regulations do -- there are
what are called again, probably not the termin the
regul ations, but there's a call provision in the order,
correct?

A, There is. |It's technically called the ml|k nmovenent
requiremnents.

Q The mlk novenent requirements. Ckay. So there are no
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shi ppi ng requirements per se for dass | plants, and how do
Cass | plants get mlk supplied presently? Wat gets mlk to
t hose plants?

A. Wat directs it there? |In ternms of the order
nmechani snms, we have those call provisions. W talked about the
fact that there is sort of this standing agreenent, this
agreenent fromthe early days of pooling, and | would say for
much of the history of the -- of the California system since
the inception of pooling, Class | plants in part have been
suppl i ed out of necessity, because we have had, you know, the
data | presented earlier about m |k production growh. Keeping
ahead of the m |k production wave historically in California
has been one of the big reasons why you haven't needed an
actual perfornmance requirenents because they needed to find
homes for m k.

Q There's no place else for the mlk to go.

A. That -- that has been the case in a lot of the history
of California. That -- that capacity was needed.

Q And so the, basically the nmarket has, first of all, the

call has not, has that ever actually fully been used, to your

know edge?
A, | think in the past, |, since | have been at Dairy
Institute, | can't recall if it's, if it's been used nore than,

it may have been used once or twice, but it is not something

that's been used frequently. Again, | think because it hasn't
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been needed because of the need to supply the market.

Q Gkay. So basically the Cass | plants have been
suppl i ed because of an unwitten understanding relating to the
passage of the 1967 Consal ves Act, correct?

A. Correct.

Q That's your testinony, correct?

A.  Uh-huh.

JUDGE CLI FTON:  The uh-huh, doesn't --

DR SCH EK: Correct.

MR, BESHORE: Thank you, your Honor.
BY MR BESHORE:

Q And sinply because producers in California need an

outlet for their mlk, and Cass |, and Class | and mandatory
Cass Il are sone of the plants that are available as outlets
for mlk?

A, True.

Q Has the transportation system played any role? Does it
play any role today in facilitating nmovenents to those O ass |
pl ants?

A | would say it facilitates nmovenent by reducing the
extra costs that a Class | plant one would have to pay to
attract mlk otherwise, but it doesn't require anybody to ship
mlKk.

Q Right. GOkay. So basically under Proposal 1 you would

have pretty nmuch all of those sanme ingredients. You would have
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a transportation credit systemsimlar, not identical, to what
you have today, correct?

A. Correct.

Q And you would have a marketplace that's got the sane
rel ati onship between mlk and plants that you do now, correct?

A. Correct.

Q Okay. Your concern is that the 46 year-old unwitten
under st andi ng woul d be di splaced in the marketplace and that
woul d, that would lead to Cass | plants having trouble getting
m | k?

A Wll, that's -- that's one concern. And I think sone
of the wtnesses that testified, dairy farner wtnesses for
Proposal 1, expressed their concern that this reduction in mlk
production in 2015 is not just an aberration, but the beginning
of atrend. And if that's the case, then the need to ship
mlk, the physical need to ship mlk to find honmes for it, is
not as much of a factor, and plants in California,
manuf acturing plants, may decide, you know, we woul d rat her
keep the milk in our plant, we get the pool draw anyway, we
woul d rather keep the mlk in our plant and keep our
fl owthrough costs, or our manufacturing costs, |ower because
we're operating nore at full capacity in our manufacturing
pl ants.

Q Ckay.

A. So that is a concern and it is a concern that's been
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echoed by ny nenbers in conversations that they have had with
their suppliers.

Q Gkay. So your nenbers and you are now concerned that,
in fact, the producer's testinony about challenges to producing
mlk in California mght be fair and true and accurate?

A. | think we don't know whether they will cone true or
not, but certainly that's a factor to consider, and that's why
I think performance standards are inportant in any Federa
Order going forward, effective perfornmance standards.

Q Ckay. Let's talk about the Order 2 situation a little
bit now. Do you know when that particular status of plants in
Order 2 was originated? That is, plants that did not have any
required performance requirenents in order to pool any regular
routine required? Do you know when that was originated?

A | don't.

Q Ckay. So as far as you know, it could well have been
there before, in fact, the | anguage in '57 decision suggests
that it had been there nor sonme period of time?

A It could have, yeah.

Q Right. And the suspension and cancellation | anguage
that M. English was calling your attention to and readi ng and
quoting, etcetera, was basically the call provision in that
order. Is that your understanding? Included the call
provision in the order?

A.  Yeah, it, ny understanding is it did, and it provided
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the option to, | would call it opt out if they got perm ssion
fromthe co-ops supplying them if they were co-op supplied.
Q But -- okay. But -- but it had a call init, right?
A. There was a call provision in Oder 2, that much |
know.
Q Ckay. Now, prior to 1987, do you know how many tines,
and assume with ne for a nonent that that provision went in
there inthe late '40's. Prior to 1987, do you know how many

times that call provision was used?

A | don't. | knowwhile | was there, | believe we had a
coupl e of neetings, call neetings, but I'"'m-- | know we had at
| east one, | thought we had a second one, but we had at | east
one.

Q Ckay. Do you know, testifying today, if there had ever
been such a neeting prior to that one?
A | don't.
Q Gkay. | think | have no further questions at this
time. Thank you, Dr. Schi ek.
JUDGE CLI FTON:  Who next has questions for Dr. Schiek?
M. Vetne.
CROSS- EXAM NATI ON
BY MR VETNE:
Q John Vetne, representative for Hi|lmar Cheese Conpany.
Dr. Schiek, there's been sone testinony prior to yours

fromH | mar representative, and maybe from a Dean
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representative, that there was at |east for a nonment of tine,
some difficulty attracting mlk for dass | use in California.
I's that the kind of circunstance for which you think sone
performance requirement ought to be institutionalized?

A, That would be part of it, yeah.

Q Part of it? And secondly, there is a proposal on the
tabl e, maybe two, that would increase the regul ated cost of
m | k going for manufactured uses above what has historically
been in place in California, correct? |Is that a correct
characterization of Proposal 1 and 2?

A For manufacturing plants?

Q Yes, for manufacturing plants.

A, Yes, | would say that's accurate.

Q Ckay. And if manufacturing plants face increased
regul ated costs and can't pass, fully pass those costs onto
buyers, wouldn't -- would there not be a greater incentive for
t hose manufacturing plants to retain their mlk and operate at
full capacity for maxi mumefficiency and | ower per unit costs?

A | would think that there would be a stronger economc
incentive to do that.

Q Thank you.

JUDGE CLI FTON: W next has questions for Dr. Schiek? |
see none. Redirect?

MR. ENGISH | have none.

JUDGE CLI FTON: Last call. Any questions for Dr. Schiek on
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this topic? There are none. Thank you, Dr. Schiek

DR SCH EK: Thank you.

JUDGE CLI FTON:  And M. English?

MR ENGLI SH  Well, | know we had a stretch break, but we
haven't had a real norning break, your Honor. The next witness
wll be M. Zolin, but I propose we take our norning break

JUDGE CLIFTON: It's 11:17. Please be back and ready to go
at 11: 35.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 11:38. M. Wulin?

MS. VULIN  Thank you, your Honor. We asked for
M. A Zolin as our next w tness.

JUDGE CLIFTON: M. WVulin, | have two docunents that | have
received. How should | mark those?

MS. VULIN. The first is the testinmony with a couple
exhi bits attached, and so we would mark that next in |ine,
which | believe is Exhibit 114.

JUDGE CLIFTON: That is correct, Ms. Elliott?

M5. ELLIOIT: Yes.

JUDGE CLI FTON: Yes, that would be Exhibit 114,

(Thereafter, Exhibit Nunmber 114 was marked
for identification.)

MS. VULIN.  And then the next we had intended to include,
but through an issue of printing didn't quite get stapled with

the others, so we just thought we could mark that separately
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for ease of convenience.

JUDGE CLIFTON: Very good. We'Ill mark the one-page
docunent as Exhibit 115.

(Thereafter, Exhibit Nunmber 115, was
mar ked for identification.)

JUDGE CLIFTON: Good. M. Zolin, you remain sworn. Again,

| would Iike you to state and spell your nane.
MR ZCOLIN. M nane is Alan Zolin, A-L-A-N, Z-OL-I-N
JUDGE CLI FTON: Thank you. Ms. WVulin, you nay proceed.
MS. VULIN  Thank you, your Honor
DI RECT EXAM NATI ON

BY M5. VULIN:

Q M. Zolin, I'll ask that you begin to read your
testinony into the record.

A, Thank you.

My name is Alan Zolin. | have been retained by Hil mar
Cheese Conpany to work with the Dairy Institute of California
(DIC) to develop an alternative proposal to Cooperative
Proposal Nunmber 1. | have worked with a task force nade up of
a nunber of representatives from D C nmenber conpanies in order
to devel op and submt Proposal 2.
Description of Proposal 2 Performance Standards for Pool Supply
Pl ant s.
My testinony is intended to focus on the provisions

7(c) which identifies the performance requirenments for a poo
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supply plant. These performance requirenents, along with
diversion limts, establish what m |k can be associated with
the FMMO pool. Currently, in other FMMO s, this section refers
to plants other than a distributing plant. |In Proposal 2, we
include a new category of plant called 9(d). | wll discuss
that provision at another time. DICis proposing that the base
shi pping requirement for plants defined in this section be 10
percent. W |ooked at Order 30 as a guide for perfornmance
requi rements, because we believe the Class | utilization in
Order 30 and the potential California Order would be simlar.
This simlarity in Cass | utilization is only one
consideration in determning the performance requirenents, but
DIC believes it is the nost inportant.

Q And can you tell us what region Order 30 covers?

A, Oder 30 covers the geographical region. Well, | think
the name of the region is the Upper Mdwest region. | think of
it as covering Northern Illinois, with Chicago, Illinois as its

base; nmost, if not all, of the State of Wsconsin; a ngjority
of Mnnesota; Northern lowa; and |'"mnot sure if it stretches
into South Dakota, but I'mnot, |I'mjust not sure how far west
It goes.

Q Thank you. You may continue.

A.  The type of plants that supply plant qualifying
shi pnents can be made in order to neet the base performance

requirements, are the same as Order 30. | guess | should add,
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"in Proposal Number 2."

| believe it was Henry Schaefer from USDA that gave a
description of the operational aspects of these shipping
requi rements. W thank USDA for providing that information and
agree with his characterization of the operational aspects.

Where Proposal 2 deviates fromthe | anguage of Order
30, and | crossed out the word "is", and let me read that,
start that sentence again.

Where Proposal 2 deviates fromthe | anguage of Order 30
that, | guess "is" is okay -- is that we describe a bracket
systemin order to nodify the nonthly base performance
requi rements based on changing Class | utilization in paragraph
7(c)(2). | have included a summary of the brackets as an
attachnent to ny testinmony. The reason DIC has added this
nmodi fication is to ensure that the dass | market is served.

Q So, M. Zolin, let's take a |look at this attachnent,
which is found on page 12 of this Exhibit 114.

A, kay. This -- this, on page 12 towards the top, the
chart that has a headi ng Performance Shipping Requirenments is
just a summary of the order |anguage that we put in that covers
t he additional shipping requirenent brackets. And just to
explain howit's read, the colums that are | abeled "brackets"
are actually percentages of Cass | utilization. So if the
Cass 1 utilization falls between, in the first line, between 0

and 14.9, the shipping percentage should be 10 percent going to
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the col um, you know, the right, to the right of it.

Dropping down one line, if the Class | utilizationis
15 to 19.9 percent, then the appropriate shipping percentage
for that particular nonth would be 15 percent.

That sane net hodol ogy follows all the way down to the
| ast colum that says above 50 percent. So again, if the
Cass | utilization is greater than 50 percent, then the
shi ppi ng requi rement woul d be 50 percent for that specific
mont h.

We stopped the bracketing systemat that point, because
we felt that once we get above a Cass | utilization market of
50 percent, that the appropriate shipping requirenent of 50
percent would be the right one. | don't think I found another
order in the systemthat had a higher shipping percentage than
50 percent, so we just stopped there and let it carry all the
way t hrough.

Q So the left colum, the bracket colum, this would be
actual shi ppi ng percentages?

A Yes.

Q Excuse me, actual utilization percentages?

A, Yes. And as we get further into ny testinony and get
to the chart below, we'll change how those two charts interact.

Q And just to be clear, the nunbers in both of these
colums are all percentages?

A. That is correct.
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Q Ckay. Thank you. So now we'll return back to page 2
and have you continue reading your testinony.

A, In Proposal 2 we are recommendi ng that the Market
Adm nistrator (MA) cal culate the weighted average C ass
utilization for the previous three months where information is
avai l abl e, and determ ne where that wei ghted average percentage
falls into the bracketing system Since the proposed date for
announcenent of producer prices is "before the 13th of the
month" we believe there's enough time for the MA to use the
three prior nonths. The actual weighted average of O ass |
utilization will be assigned to a bracket and then the
appropriate performance requirenents will be announced by the
MA for the next month. And I would Ilike to add to ny testinony
right there, that | believe we proposed that that announcenent
wi |l be made by the 15th of the previous nonth.

Q Wuld you like to add that into your testinmony here?

A. At that point, yes.

Q Ckay.

JUDCGE CLI FTON: So you want that entire sentence or do you
want to say "by the 15th of the nonth?"

MR ZOLIN. | would actually add a new sentence that says,
"t his announcenment should be before the 15th of the previous
mont h. "

JUDCGE CLIFTON: | don't know if you want "previous" so

there wll be announced for -- okay. They will be announced
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for the next nonth.

MR ZOLIN Can | try it this way?

JUDCGE CLI FTON:  Yeah.

MR ZCOLIN.  In the nmonth of June, by May 15th, the Market
Adm nistrator will announce the shipping percentages for the
mont h of June.

JUDGE CLI FTON: Ckay. | wonder -- would this work? You
have the word "announced”. Wat if you inserted a comm, by
the 15th, conma, or announced by the MA, by the 15th, for the
next month. Wuld that work?

MR ZOLIN | think that works.

JUDGE CLI FTON: Ckay. Let's try that. So Ms. Elliott, you
see where we are?

M5. ELLIOIT: Yes.

JUDGE CLIFTON: W're in the mddle of page 2. So on the
line that says, "requirement will be announced by the MA" we'll
put ", by the 15th,".

MS. ELLIOIT: Ckay.

JUDCGE CLI FTON:  And then woul d you read that sentence that
way, M. Zolin?

MR ZOLIN. Ckay. |I'll start at the beginning. The actual
wei ghted average Cass | utilization will be assigned to a
bracket and then the appropriate performance requirenment wll
be announced by the MA, by the 15th of, for the next nonth.

JUDGE CLI FTON:  Thank you.
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MR ZOLIN. | have included an exanple of how the MA would
determ ne the nmonthly performance percentage. In the exanple
provi ded, | assuned the same anount of producer mlk pooled in
each nonth to calculate the weighted average of Cass |
utilization.

BY M5, VULIN:

Q So let's take a |look at this exanple, | believe also
found on page 12 of Exhibit 114.

A Ckay. And what | would like to do is explain this
t abl e which has the heading, "Exanple of MA Eval uation of C ass
I Wilization for May through August, Shipping Percentage."”

What | would like to do is start wwth the, with the row

that is for May and skipping over, well, going to Cass |
utilization for the nonth of May isn't an inportant nunber in
cal cul ati on, but what we do is we skip over to the nonths used,
and we would | ook at the nmonths of January, February, and
March, taking that as a wei ghted average, and that wei ghted
average, the previous three-nonth average percent is 11.7.
Taking 11.7 and going up to the bracket table above it, seeing
that it falls into the first bracket category of between 0 to
.14.9 we see that the appropriate shipping percentage for My
should be 10 percent. And when we go back to the May row, we
see the shipping percentage for May is 10 percent.

Q And the reason we | ook at January, February, and March

for the May percentage is because that percentage i s announced

5220

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

in April?

A, The information for March is available to the Market
Adm nistrator in the early nonths of April, and he's required
to do the pool conputation and have it announced by April 13th.
So basically, we don't know what April's utilization is yet,
because that nonth hasn't been conpleted. So when we talk
about the three previous nonths, in this case we're tal king
about January, February, and March, because that's where the,
that's where the information is avail able.

Ckay? To continue on this chart, | would like to skip
down to August and just kind of wal k through that cal cul ation.
And again, the nmonths used in the calculation would be Apri
t hrough June, so looking at the April Class | utilization of 16
percent, May woul d be 19 percent, and June would be 25. The
average of those nunbers is 20 percent. Going up to the
bracketed table, 20 percent falls in the third category of
brackets which has a shipping requirement of 20 percent. oing
back down to the |lower table, shows that the 20 percent woul d
be the appropriate shipping requirenment for the nonth of
August .

Q So this table shows that, how the actual C ass
utilization changes, how you would then utilize the bracket
systemin order to find out what the shipping percentage should
be for that follow ng nonth?

A And I'Il get into it further in ny testinony, but what
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we're trying to do is provide an automatic adjuster to what the
shi ppi ng requirement should be as Class | utilization changes
in the market pl ace.

Q Thank you. 1'Il have you return to your testinony on
page 2 and conti nue.

A. W have added anot her new set of paragraphs to address
t he performance requirenments of a handler that pools mlk from
producers that have quota mlk. W have added paragraphs 3 and
4. These two paragraphs add additional responsibility to
service the Cass 1 market if the plant described in 7(c) is
pooling quota mlk. It is ny understanding that the current
California State Order (CSO has a version of a perfornance
requirement in the formof a call provision for quota mlk if
it is determned that the dass | market isn't being served.
W used that concept in devel oping the |anguage for paragraphs
3 and 4. Proposal 2 sets a performance percentage of 60
percent of the actual quota mlk, or an equivalent volune to
pl ants described in paragraph 7 (a), (b), and (d). These
plants are fully regulated distributing plants or units of
distributing plants. DIC felt that since these types of plants
are providing bottled mlk to the California market, that their
C ass | needs should always be net. This additional
requirement, in nmost circunstances, should be enough to satisfy
the fluid mlk needs of the market.

It is possible that the market could require additiona
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mlk to nmeet its fluid needs. DI C believes that again quota
mlk should be required to neet that obligation first.
Paragraph 4 is simlar to the action of the current CSO cal
provi si on.

Q Solet's go to page 7 now, and | think that this
exhibit will help denonstrate a bit by what you nmean there.

A, Ckay. Starting with, well, | guess page 7, 8, and 9,
on the back of ny testinony is actually the provisions fromthe
California State Order, describing the mlk novenent
provisions. | would like to highlight, mainly because we
tal ked about the percentages that we have in our proposal, on
page 8, for procurenment region nunber 1 and nunber 2, the
current call provision would require a handler to ship 100
percent of their quota mlk to the market, if requested.

On page 10, if | can go to that page. This is a call
handl er certification form |If a bottler in California is
short of mlk and cannot get that mlk fromthe market through
normal channels, it can request a call where it's been required
that they fill out the call certification handler form and in
that form and I'm|ooking down to the, just before the
signature where it says nane and signature, that there is a
requi rement for which, what bottling plants |ocated in the
state that can actually make this request. And the
requirements are, that it has to have 80 percent nore C ass

utilization, and less than 5 percent C ass 4a, 4b usage in the
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i mredi ate, in the seven-day period imrediately prior to the
date of making this call. So a handler or a plant has to neet
those requirenments before they can fill out this form

Once they fill out this form they are al so stating,
and | think it mght be in the | anguage in the 7, 8, and 9,
that they will be nonitoring that that mlk is only going to
Cass |, that is being shipped to themat call provision.

Now, in order for the handler that is naking this
request, he has a specific supply plant that will be providing
himthat mlk, and that would be, as we turn to page 11, this
woul d be the description of who is responsible to supply that
m K.

Q Gkay. So this is an interesting exhibit. Can you
explain to us how this is devel oped? Wo nakes this docunent?

A, Ckay. This is, again, is a docunent that is put
together annually by California State Order fol ks, CDFA, |
forgot the initials, and this is an, the one on page 11 is an
exanpl e of the procurenent region nunber 1. And based on the
supply plants that are currently, or supplying units, that are
currently in California, and this, on page 11 at the very top,
towards the right, under the ranked order of designated supply
handl ers for period 1, it lists the nane of Land O Lakes,
California Dairies, and Leprino Foods.

Q So how are these three conpanies selected to be

included in this docunent?
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A. These are the three conpanies that are |ocated in
Region 1 to be required to provide fluid mlk to the handl ers
in Region 1 that could be requesting a call

Q So it looks as here as during period 1, there is a set
of different dates. |If a handler finds hinmself short of fluid
mlk for Class | uses, he can pull this out and say, "It's
Septenber 3rd." So |ooking here | would call Land O Lakes to
supply this mlKk.

A. That is exactly correct. Based on the tine of the
year, and as you can see within the period 1, period 2, and
period 3, | believe all 52 weeks of the year are included. The
i ndi vi dual supply handler, that order changes via every one of
the rotating weeks. And since there are three supplying
handlers in this region, you have basically three periods, so
they just keep rotating through every week.

Q Interesting. So this is for Region 1. There is a
second region, though, isn't there in California?

A Yes, there is. There's the Northern California region,
and | believe that that is been --

Q Marked Exhibit 1157

A. Correct.

Q Soif we can turnto that now, this can serve as a
second exanpl e of how the procurenent process m ght work when
there are nore handlers involved. So can you wal k us through

this?
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A. | sure can. And in the ranked, again, |looking to the
ri ght hand side, the ranked order of designated supply handlers
for period 1, as you can see there are six handlers listed on
this form |'ll read their nanes. For the period 1 it is
Saputo Cheese, USA, Inc., Land O Lakes, Inc., Dairy String
Cooperative, Inc., Nestle Foods, sorry, Food, Hilmar Cheese
Conpany, California Dairies, Inc. So as we nentioned
previously, in Region 1 that there's three supply units, here
there are six, so we basically have six periods for the
rotati on of who woul d be the supplying handl er on any given
week during the year.

Q And they are ranked. So that if Saputo Cheese which is
nunber one in the first period, if they were to supply a
hundred percent of their quota for Class |I uses and max'd out,
then you woul d move down the list, and Land O Lakes woul d be
t he next person you call, correct?

A, Exactly. It is a-- it is, in the case of
Septenber 3rd as the exanple that you gave, Saputo Cheese USA
woul d be responsible to provide a hundred percent of their
quota mlk to the bottler that was short of mlk until it was
exhausted, and then the next nane on the |ist would be the next
call. The only -- the only other issue on, or point to make on
that, assum ng Saputo Cheese USA had very little quota producer
mlk in their system the fact that they are nunber 1, they

have to ship at |east 50,000 pounds to the bottling operation,
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even though their quota, SNF, fat calculation mght only say
they only have 25,000 available. So you have to ship efficient
one-load truck quantities as a m ni num

Q So the 50,000 equates to one truck | oad?

A (One truck load of mlk, and that's the m ni mum you
woul d have to ship if you are involved in a call provision

Q Thank you. Anything el se you want to share about
ei ther page 11 of Exhibit 114 or from Exhibit 115?

A No, I'mfine.

Q These seemlike incredibly practical docunments and that

they are laid out very clearly, they are easy to follow and

t hey even provide the phone nunber. It is kind of a one-stop
shop.
A It is. | can't renenber who said it, but soneone did,

the California State Order has been | ooked upon as a Gold
Standard in many cases. And | would have to agree. They have
t hought through a nunber of issues and have handl ed them very
ef fectively.

Q Thank you. So I'll have you return to page 3 of your
witten testinony, | believe you were two sentences into that
par agr aph on page 3.

A.  Ckay. Proposal 2, add a tinmefranme when the performance
requi rements associated with quota mlk nay be raised up to 85
percent. The nonths of July through February are the tineframe

that these higher performance requirenents could be applicable.
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A specific request needs to be made by a distributing plant
operator to the MA, that it doesn't have enough mlk for its
Cass 1 needs. The MA then has the responsibility to evaluate
mar ket conditions, and has the authority to adjust these
performance requirements based on that evaluation. These
hi gher performance requirenents nust be utilized in Class | at
the bottling plants. The CSO call provision has a sim|ar
requi rement that bottlers nmust ensure the mlk involved in the
class, in the call, is utilized in Class 1. The way the CSO
handl es this test is by the, is by qualifying the handlers that
can request the call. In order to qualify as a call handler,
you must have 80 percent Class | utilization --

Q Mist have at least 80 percent Class | utilization.

A Yeah, thank you. Let me read that sentence again.

In order to qualify as a call handler, you nmust have at
| east 80 percent Cass | utilization, and a second test, iIs
that the "call handler has to certify that the mlk would be
used in Class 1."

Q And did you want to a close quote there?
A, Thank you. dCose quote at the end of Cass 1.
JUDGE CLIFTON: Ms. Elliott is right there. Thank you,
Ms. Elliott.
BY M5, VULIN:
Q Thank you.

A, And | found another typo. | have witten, the "MA",
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and what | would like to say, because |I'mtalking about the
California State Order system "the CSO would then verify the
certification of mlk used in Cass | on audit."

JUDGE CLIFTON:. So Ms. Elliott is right there, she and |
are both striking "MA" and inserting "CSO'.

MR ZOLIN. Ckay. Concentrated mlk transferred to a
di stributing plant that has an agreed upon use of Class |, wll
al so count to neet the performance requirenents for the
requirements described in all of Section 7(c). This provision
is consistent to the order |anguage in O der 30.
I ntent.

DICs intent is to assure that the dass | market has
an adequate supply of mlk in potential changing market
conditions. The bracketing of the supply plant shipping
per cent ages, percentage, and the quota performance requirenents
are exanples of that intent.

Al so, Proposal 2 intends to provide supply plant
flexibility in the methods of meeting the perfornmance

requirements. The flexibility is critical in supply plant

servicing the dass 1 -- I'"'mgoing to include "market". C ass
1 market.
JUDGE CLIFTON: Al right. Let us -- let us stop to do

that. W're on page 4, about five lines down, we're inserting
the word "nmarket" after "Class |".

MR ZCOLIN. Al right. 1'Il start the sentence over.
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The flexibility is critical in supply plants servicing
the Cass | market in a cost efficient (and efficient nmovenents
of mlk) manner. The concept of supply plant systens as
described in 7(e) is just one exanple. Allow ng supply plants
to create a systemin order to neet the shipping requirenments
of the paragraph, inserting the word "the".

JUDGE CLIFTON: Al right. M. Eliott?
MS. ELLIOIT: Yes.

JUDGE CLIFTON: She's there.

MR ZOLIN I'Ill start again.

Al lowing supply plants to create a systemin order to
neet the shipping requirenments of the paragraph will help with
orderly marketing. The |language is very close to Order 30
| anguage, except for the inclusion of a reference to a 9(d)
handl er.

JUDGE CLIFTON: So do you want us to insert "a"?

MR ZCOLIN. | think | have a reference to a 9(d) handler.
JUDCGE CLIFTON: So you are fine with it as it is?

MR ZOLIN I'mfine withit as it is.

Proposal 2 also provides the MA with a nunber of
opportunities to make adjustnments to the performance standards
to ensure the performance standards reflect supply and demand
conditions. W recognize the additional performance
requi rements for quota mlk, in effect, raise the overal

performance requirements for supply plants. W rely on the
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Departnment to factor all of our concerns into the appropriate
set of performance requirenents. W stress, again, that the
need service the dass | markets, the responsibility of quota
mlk, and flexibility and efficiency in the supply chain,
shoul d be the guide the Department uses in their decision
maki ng.

Bracket system I'msorry, let's start again. The
bracket systemw || provide real time automatic adjustnents to
the performance standards, wthout the need to hold a hearing
or conduct exhaustive research on narket conditions. DI C
believes this type of automatic flexibility will result in a
very responsive order to neet the needs of the nmarketpl ace.
The supply and denmand conditions can change -- start again
But supply and denmand conditions can change rapidly. These
changes can result in inefficient novenents of mlk due to
performance requirenments that are too high or the d ass
mar ket not being served because the performance requirenents
are set too | ow

Proposal 2 specifically addresses this flexibility in a
nunber of places. Wthin the quota performance standards of
7(c)(4), the MA has the discretion to adjust the performance
standards subject to market conditions. Paragraph 7(a), |'m
sorry, paragraph 7(f) provides the MA with the overarching
ability to increase or decrease all of the performance

standards in paragraph 7(c) and 7(e). The MA ability to adjust
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the performance requirenments has worked well in other FMMO s
t hroughout the country. This type of provision, which is
included in 1033.7(g), was just recently utilized by the
M deast Order 1033. On July 29th, 2015, the M deast MA
Order 33, made an adjustnent to both the performance
requi rements for supply plants and the diversion |limtations.
The MA letter specifically refers to "avoi di ng unecononi cal
novenments" as the main reason for making the adjustment to the
performance requirements. The adjustrment will be in effect
“until further notice". This is docunented in a letter on the
MA 33 website | ocated under the "NEWS' tab.
BY M5. VULIN:

Q The MA Order 337

A.  Yeah, every MA has its own web page, and this would be
the Order 33 web page. And down the left hand columm they have
little tabs, and this letter would be found under the news tab.

| do not plan to present any testinony on provisions

that haven't been changed fromthe | anguage that is included in
Order 30, but I want to highlight paragraph 7(g)(7). This
paragraph refers to a situation where handler has a split
plant. This is a pool plant and a nonpool plant in the sanme
| ocation. To establish a split plant, a handler nust designate
whi ch portion will be the pool plant and which, I"'msorry. Let
me read it again. To establish a split plant, the handl er nust

desi gnate what portion will be the pool plant and the nonpoo
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plant. The nonpool plant nust be physically separate and
operated separately fromthe pool plant. DI feels that in
conjunction with the 125 percent rule, and the producer
touch-base requirenents in Proposal 2 that are simlar to
Order 30, the split plant provision is needed to efficiently
meet the pooling requirenents. DI C discussed as a group
performance requirenments in total as simlar to the Texas O der
in Section 1126. This Order does not match the market
simlarities of the California market. Primarily its C ass
utilization is higher than what is anticipated for California.
In Texas, there is no split plant provision and there is no
repooling rule such as Oder 30's 125 percent rule. DIC has
determ ned the conbi nati on of Order 30 performance standards
woul d be the best suited for the new California Order. This
concl udes ny testinony.

Q Thank you, M. Zolin. | ask just for one nore
clarification. |If you could turn to page 1, please. The
bott om par agraph, after, at the end of the first sentence you
said, "are the same as Order 30 in Proposal 2."

A I'msorry, where is that?

Q The first sentence at the |ast paragraph. You had
mentioned that you mght want to add the phrase at the end of
that sentence "in Proposal 2".

A Yes.

Q Gkay. So if you could add it and then read the whol e
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sentence for us again, so we can get a sense of how it should

read.
A, And Ashley, it is exactly where again?
Q The first sentence of the |ast paragraph on page 1
A Ckay.
Q kay?
A And then | didn't wite it down, so let's -- | just

| ost the space again.

Q No problem After the phrase, "the sane as Order 30"
you had nentioned you m ght want to add "in Proposal 2".

A Ckay. | got it now.

Q | wanted to confirmthat that was true, and if so,
would you like us to add it into to the testinony?

A 1'll read the sentence again.

The type of plant that supply plant qualifying
shi pnents can be nade in order to neet the base performance
requi rement are the sane as Order 30 in Proposal 2.
JUDGE CLIFTON: M. Elliott has that, and |'"mmarking it as
wel | .
BY M5, VULIN:

Q Thank you. So | really appreciate this testinony, and
just to summarize the approach. You're kind of trying to find
a way to continually balance these changes in the market
because if you are too far extrenme and if your performance

requi rements are too high, that's not going to work. And if
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they are too low, that's not going to work either. So this is
somewhat of a dynam c systemthat you are proposing here that
can react to the market, but still ensure that we have got
effective performance requirenents in place?

A And that is correct. |, we use the flexibility part of
our thought process is critical, servicing the Cass | nmarket,
again, is critical. The requirenent for quota to perform we
feel, is critical. And the prevention of an econom ¢ novenent
is critical. So again, | think I mentioned that the
Departnent, as they nake those eval uations, they should keep
those in mnd.

Q Thank you. Your Honor, | nmove to admt Exhibit 114 and
Exhibit 115.

JUDGE CLI FTON: Does anyone wish to question M. Zolin
regardi ng Exhibit 114 before determ ni ng whether you object?
No one. Are there any objections to the adm ssion into
evidence of Exhibit 114? There are none. Exhibit 114 is
admtted into evidence.

(Thereafter, Exhibit Nunber 114, was
received into evidence.)

JUDGE CLIFTON:. Wth regard to Exhibit 115, does anyone
w sh to question M. Zolin? No one. Are there any objections
to the admission into evidence of Exhibit 115? There are none.
Exhibit 115 is admtted into evidence.

(Thereafter, Exhibit Nunmber 115, was
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received into evidence.)

M5. VULIN.  Thank you, your Honor. And no further
questions fromne, but | think ny colleague, Chip English,
woul d i ke to ask a coupl e.

JUDGE CLIFTON: M. English?

CROSS- EXAM NATI ON
BY MR ENGLI SH.
Q Thank you. Chip English.
Good afternoon, M. Zolin?

A CGood afternoon.

Q Let nme start with just a clarification. On page 5
just so everybody's clear, near the bottom and this paragraph
about what the requirenments would be, you say "DIC feels that
in conjunction with the 125 percent rule,"” would that be the
repooling rule?

A. That is correct. That would be the repooling rule,
believe it's in Section 13, | was going to run to get ny order,
but you can confirmif |I'mcorrect on that.

Q And you sort of referenced it on page 6, but | just
want to nmake sure that the record's clear that's what you are
referring to.

A. That is correct, the repooling rule.

Q Ckay. So while you were reading your testinmony | was
| ooking at the CDFA materials. And on page 9, | note that

there's a penalty for the call handler if, upon audit, it turns
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out that they didn't need the mlKk.
A That's --
JUDGE CLI FTON: That they didn't what?
MR. ENGLISH. That they did not need the mlk for the
purpose that the call handler requires.
MR ZOLIN. If | could restate that, Chip. |If on audit it
Is found that there is certification that the mlk would be
used in Class | isinerror, then there is a penalty, that's
correct.
BY MR ENGLI SH

Q And it is $2.00 per hundredwei ght penalty, correct?

A, That's correct.

Q That's pretty substantial ?

A Yes, it is.

Q Let me talk about call provisions. You were involved
wth Kraft for a nunber of years in Oder 2 and O der 30,
correct?

A.  Kraft operated pool supply plants, well, going back to
seal test days and bottling plants, in a significant nunber of
the orders at that time. Because | forget if when | started
there m ght have been 45 or so orders. So yes, | have been in
a nunber of the different orders.

Q And you were certainly famliar with call provisions?

A | -- yes, | amfamliar with call provisions.

Q Is it, in your experience that it was necessary to
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actually use a call provision to get mlk to nove?

A, The -- whenever a call -- whenever there was the runor
about a call provision because usually bottlers would call and
suppliers would Iisten and say, no, I'mnot going to make m Kk
avail able. There was always that undertone in the back of your
mnd that we're going to end up in a call. And usually you
woul d bluff for awhile, but you tried to prevent that from
happeni ng.

| was involved in a situation, | don't knowif it was
an actual call or just a meeting with the New York Market
Admi ni strator, and it turned out, well, it was sonething that
at the end of the day, we wal ked out of there and we said we
really don't want to have this happen. W'Il|l provide the mlk
to the fluid nmarket.

Q Sosimlarly, as you look at the materials that are on
page 11 of Exhibit 114 and Exhibit 115, there's been

di scussi on, questions by Cooperative proponent representatives,

of "well, gee, there's no problens. It's all going to work
outside the Order." You have heard that kind of exam nation?
A. | have.

Q Looking at the historical piece here of a risk, say, in
any particular nonth of different entities being required to
ship a hundred percent of their quota mlk, and given the
econonmi ¢ dynam ¢ of wanting to keep your plant running at

commtted vol umes, does that suggest to you that an overlay to
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what coul d be happening in California is, you don't want a cal

call? Acall is very disruptive?
A. | would agree with that, M. English, and if | could
add to the to the record. | believe it was put into testinony

that there was a distributing plant that was short of mlk |ast
week, or I'm |I'mlosing nmy weeks. And ny, Janes received an
e-mail on his phone about that. He showed it to nme, and ny
first reaction was, "Wiere is Hlmar on the call list?" | have
to admt. And we |ooked and we found out we weren't even in
that region, but at the same time, that was ny first reaction
is where am| on the call list? So if |I was nunber one, |
think I woul d nmaybe have had a very qui ck answer rather than
del i berated an answer that took maybe a few hours to think
about how to handl e that.

Q So in your years of experience, the worst possible
outcone is to actually have the call used?

A. Correct.

Q On page 12, for brackets, we have, you know, basically
0 to 14.9 at 10 percent.

A And that is correct.

Q So we don't, we don't actually have a mechani smfor
going |l ower than 10 percent actually in the shipping
requirement, correct?

A | referred to base performance requirement in ny

testinmony and that is referring to the 10 percent. So
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basically anytime utilization is up to 14.9, the base shi pping
requi rement takes effect.

Q But of course, the Market Adm nistrator has flexibility
to go |l ower than that, correct?

A If market conditions warrant that the shipping
percentage should be 5 percent, they do have the ability to
make that adjustnent.

Q And sonething like that happened in the Northeast this
year under extraordinary circunmstances, that it was |lowered to
very low |l evel ?

A. | amnot close to the Northeast nmarkets anynore.
actually amaware of that fromtestinmony that has conme up at
t he hearing, so, yes.

Q And, finally, and | really don't want to revisit old
Order 2 too much here, but given your involvement with it, are
you aware that for bulk tank handlers units, bulk tank units on
that Order under the old Section 25, that there was a base
per cent age under one provision, that was the percentage for the
sane nonth the prior year?

A | amfamliar with that. Actually, and let's explain
why. Wienever we have sone old provisions that you are not
famliar with, sonme of us like to go back and find them So
yes, fromcross-exam nation earlier in this hearing, there have
been things that have been brought up. And, in fact, since you

have nentioned that, Chip, as we tal k about our bracketing
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system and how t hings work, and how the MA shoul d eval uate
mar ket conditions, the concept of using previous year's same
nmonth utilization as sone type of a starting point isn't a bad
idea. And if | can el aborate on that, Chip.

One of the flaws of a bracket systemis, we try to be
responsive but there's seasonality and demand. | use August
t hrough Septenber as an exanple. Schools start in, there's a
l[ittle bit of stronger push fromthe need for fluid mlk
supplies, and if you go previous three nonths back, you are
actual ly taking some of the flush tinefranes. Wen | say
flush, the time of year when mlk production is at its peak,
cows are, traditionally cows are at their flush. So the
utilization mght be actually |ower than what is needed at the
time. So that indicator, |ooking at previous years, previous
years, sane nonth utilization, m ght be another good indicator
that the MA and the Departnent could | ook at.

Q Bottomline, you are proposing a solution, but there
needs to be flexibility. And if the Departnment |ooks at other
options such as what used to exist in the concept of a sane
nonth, prior year, we're not adverse to that?

A I'msorry, Chip, repeat that?

Q W're not adverse to that idea?

A W're not adverse to that idea -- I'msorry, |I'm
tal king over you. The key is flexibility. Changing market

conditions warrant that type of flexibility. Basically, we
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coul d just have adopted the Order 30 shipping performance of 10
percent and left it at that, but we did feel that there were

ot her things that needed to be added in, for this market in
particul ar.

Q Thank you, M. Zolin, that's all I have.

JUDGE CLI FTON:  Wio next will ask questions of M. Zolin?
M. Beshore.

CRCSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Good afternoon, M. Zolin.

A, CGood afternoon, Mrv.

Q Your Honor, if | could preface ny cross-exam nation, |
have some questions | would like to ask M. Zolin, but I would
like to factor in the noon break here sonmetime while he's still
avail able so that there's some additional time to, you know,

di gest his testinony before --
JUDGE CLI FTON:  Yes.
MR. BESHORE: -- concl udi ng?
JUDGE CLIFTON: This is really inportant, this proposal.

And would you like to break now, M. Beshore?

MR. BESHORE: | can at least pick up the | oose end that's
been hanging for a couple of -- | don't know, a couple of tinmes
earlier fromM. DeJong's testinony earlier. | think | can at
| east pick up that now, and maybe sone ot her questions. |'m
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not necessarily ready to break at the nonent, but | would Iike
to break while he's still on the stand.

JUDGE CLIFTON: Al right. Very fine. [I'Il rely on you,
M. Beshore, to signal when would you like to break for [unch.
M. Zolin, | presune you intended to come back after |unch

MR ZOLIN. | intend to be here for a long tine.

JUDGE CLI FTON: Good. Very fine. Then, M. Beshore, you
may proceed.
BY MR BESHORE:

Q M. Zolin, let me pick up the H |l mar Cooperatives
subject that was, that | didn't ask you about the last time you
testified, but which has been pending. Ckay.

So there are two cooperatives whose nanmes | can't
recall, that are listed on USDA and/ or CDFA Cooperative lists
as located in Hlmr, California. And are you famliar with
t hose?

A, Ckay. And | wll answer those questions, but | have a
little preamble first, if |I may, Marv. The first --

Q I'll give you that prerogative. Sure?

A, Thank you. The first is that | wasn't present in the
room was it a week ago Friday when the di scussion start ed.

Q That's why M. Deldong said it was up to you to answer
it, | think.

A.  He | ooked around and said, oh, he's gone, but -- no,

no, no. |I'msorry. So we mght have to give me a little bit
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of a background and things, and that's fine.
But wth that said, | also, because | knew it would
come up, | put a very short statement together that | woul d
like to read first, and then we can go through the questions if
that's okay.
Q Even though it is cross-examnation, | will yield to
your direct testinony.
A.  Thank you. And again, at the end gane we will have a
di scussi on.
Okay. | broke this up into a couple of paragraphs.

First, questions about ny clients, that would be clients of

Zolin International, LLC. | have a non-disclosure agreenent
wth all of nmy clients. | consider confidential, the subject
matter of the project | work on for ny clients. Also, | keep
the identity of my clients confidential. In the efforts to
keep ny client's identity confidential, | nmust respond to all

questions about ny current client list, clients | have had in
the past, or industry players that | nost likely will never be
aclient of mne, all in the same manner. That is, | cannot
answer that question due to confidentiality concerns.

Second, questions about Hi |l mar's business partners and
how | can respond. Hi |l mar has a non-di scl osure agreenent with

all of its partners. Hilmar's MDA restricts discussion about

its business partners identity and relationship. In matters
where | may be aware of Hilmar's business partners, | am bound
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by their MDA

Third, H I mar has given nme perm ssion to discuss
i ndependent dairy producers, IDPin alimted capacity. A
nunber of years ago, | was asked by Hlnmar to explain to a
number of dairy farmers that ship their mlk to H | mar Cheese
the process of formng a dairy cooperative for the purpose of
pooling mlk on an FMMO. After that meeting, the group of
producers decided to nove forward and forma qualified
Cooperative under AMS. | again was asked by Hilmar to help the
group of producers to fill out the appropriate paperwork and
submit the information to AMS.

| had numerous phone conversations with AMS -- | had
numer ous phone conversations with AMS to help explain the
application. Then sonme tine later, | was notified by H | mar
that IDP had received a letter stating that | DP was approved as
a qualified Cooperative. | attended IDP' s first annual meeting
to explain the ongoing reporting requirements for a qualified
Cooperative. That describes ny role in the formation of |DP

JUDCGE CLI FTON: | understood everything except how you
can't disclose information about entities that are never going
to be your clients.
MR ZOLIN  Well, it is, let me walk through a scenario

that | have been caught in before.

Sonmeone will cone up to ne and ask nme if Geat Lakes

Cheese, is Geat Lakes Cheese a client of yours? And |
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responded no. Then they asked ne is Agrinmark a client of
yours? And | said, which they happen to be one -- dam it --
and | say, "I can't answer that question due to confidentiality
concerns. So you, and that is the trap | fell in. So now
have gone to the extent that whenever anyone asks nme about have
you worked for so and so, | just have to respond, no. The
confidentiality, | have confidentiality concerns about that,
and the Great Lakes, Agrimark exanple, they are both in the
sane region.

JUDGE CLI FTON: (Okay. M. Beshore.
BY MR BESHORE:

Q Do you file Federal Oder reports for Independent Dairy
Producers?

A | do not. |IDP has a service contract relationship with
H | mar.

Q Does Hilmar file Federal O der reports for |ndependent
Dairy Producers?

A Yes.

Q Do you performthat work under your contract wth
H | mar ?

A. | do not.

Q Dairy Stream |Is that, is that a Cooperative in
California | ocated or based or headquartered in Hilnmar that you
are aware of ?

A. | specifically included in Exhibit 115, Region 2,
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because it lists Dairy Stream Cooperati ve.

| amfamliar with Dairy Stream Cooperative. They were
made, or they are, they were created many years before | ever
had any affiliation with H | mr Cheese and | have very limted
know edge about what and who they are.

Q Do they supply Hlmar, at Hlnmar, California?

A. To the extent that | know about them they are made up
of producers that supply H lImar in California.

Q kay. Do the producers supply Hilmar through Dairy
St rean?

A. | don't know the aspects of the relationship.

Q Wth respect to Independent Dairy Producers, do they,
do they operate in Texas?

A, They are, if and when they, | don't |ook at how often
they are in and out of pools, but they tend to be in the
Central Order is where they operate, and | think that's where
t hey show up consistently.

Q Do you know where their nenbers are | ocated?

A. | do not.

Q Wien you say they show up in the Central O der, do you

nean they -- they market mlk that's pool ed under the Central
Order?
A, Thank you for the clarification. Wen | ook into the

Order 32, 32, handlers list, | see the Independent Dairy

Producers nane, so --
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Q Do you -- is the Hilmar, the Dalhart, Texas plant, has
it ever been, to your know edge, a pool plant under any
Federal Order?

A | doubt it. It's -- 1 don't think it has -- well, |
won't say | don't think it has Grade A status. | don't know.
| don't believe it ever has been.

Q Okay. Do you know if it has split plant facility?

A. That | do know, yes.

Q It does have split plant facilities?

A. |1 do know that.

Q Is there any reason to have those other than to be a
pool plant on the Federal Oder?

A Wll, you know, you plan for the future.

Q Is that a yes that that's the reason --

A I'msorry.

Q -- a plant would have split plant facilities?

A. W tal k about physically separated and different ways
to have a split plant. So if you are building a plant and you
say maybe down the road | nay want to, let's go back. Texas
has a split plant provision init. Wen you are building a
plant, you mght as well build the flexibility into the plant
to take it to utilize the order provisions that would allow for
ef ficient pooling.

Q Ckay. And when you say Texas has a split plant, you

nmean the Texas Order, Southwest Order, | guess.
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A. | guess technically it's called the Sout hwest Order,
yes.

Q So it's your understanding that the split plant
physical facilities at Dal hart were constructed in order to
have the possibility of pooling on a Federal Oder?

A, W were planning ahead.

Q You were involved in that plant?

A.  The, actually that planning, it happened kind of after
the fact. W |ooked at an area that was easily adaptable. So
yes, | canme, | think the plant started construction 2003, 2004.
| don't remenber when. But whenever it was, the plant was up
and running by the tine | was engaged with Hlmar, and | toured

it and | said, hnm you can have a split plant if you would

l'i ke one.
Q Ckay. Have you -- have you done any studies of how
your proposed performance requirenents, I'Il use that to

enconpass everything in Proposal 2, Part 7.

A My | interrupt Marv, are we done with the |DP?

Q For the nonent, at least. |'mnot guaranteeing you
there aren't any other questions that cone up, but I'm nmoving
onto anot her subject at the nonent.

Ckay. Let nme see what | was, see if | can recapture ny
question there. Have you done any studies with respect to how
the constellation of performance requirenments that you have

tal ked about under Proposal 2, Section 7, how they m ght
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function, given actual utilization percentages and
potentialities?

A. The termstudies, no. |n our working group under
Dairy Institute, because we had a nunmber of conpani es that had,
have both California and Federal O der experiences, we
di scussed back to which orders would work and whi ch orders
woul dn't, and having fluid m |k processors in the room and
having folks that are famliar wth supply plant definitions in
the room so | would say discussions nore than studies.

Q kay. W -- who were the nenbers of the task force
that's been referenced here a nunber of tines, including in
your testinony, in the introduction?

A. Don't put ne -- | don't know themall, but I can, | can
rattl e down the ones that stick in nmy head because the nost
vocal ones were the ones you renmenber. CObviously, Dean's was
part of the task force; Hilmar was part of the task force;
Kraft was part of the task force. Saputo, okay, let nme keep
going. HP Hood, Clover Stornetta, |'mstarting to draw bl anks,
Leprino, thank you. Anyone in the back want to raise their
hand?

There were, let me put it this way. The producer
relations conmttee of Dairy Institute of California, people
woul d, | alnost think it was the entire producer relations
comm ttee would come to be part of the discussions at one tinme

or another, so --
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Q Gkay. In -- in your in your proposal, nore than one
place, | think, but at least -- at least in Section 7(c)(4),
which is at the top of page 47220 in Exhibit 1, the Federal
Regi ster Notice, the left col um.

A | seeit, sir.

Q Ckay. There's language "or as directed by the Market
Adm nistrator”. And you have tal ked about Market Adm nistrator
di scretion in your testinony.

A, Correct.

Q Ckay. Do you say anywhere what you intend the Market
Adm nistrator, how, to do, in exercising his discretion or
maki ng those directions?

A, I'msorry, Marv, could you repeat the -- back to ny --

I think 1'mgoing back to those four criteria that the MA
shoul d be | ooking at to evaluate nmarket conditions to nake
adj ust nent s.

Q Are they in the order |anguage, proposed order
| anguage?

A Are they witten in here? No, they are not.

Q Ckay. Do you have any explicit directions here for how
he shoul d go about, he or she, should go about determ ning
whet her to, howto follow those criteria?

A, W have no direct directions for how the MA woul d make
those determ nations, but | would say that the provisions where

a Market Adm nistrator can adjust performance requirenents,
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believe is comon to al nost all Federal Orders. | say |
believe, |'mjust not sure. There mght be one or two out
there that does not have that. So | think they know how to do
itoin.

Q Ckay. Do your provisions, pooling provisions under
Section 7, allow plants under, any plant in California, any
non-7(a) or 7(b) plant to permanently stay out of the pool?

A. | Dbelieve so.

Q Ckay. In other words, if Hlmar, or anybody el se, not
to pick on Hlmar, but --

A Wy not.

Q You are there. Wiatever. |If they didn't want to poo
under your proposal anytinme, they would not have to.

A. That is correct. And again, | wuld like to add the
but. We tal ked about the H I mar Texas Dal hart plant is a
nonpool plant. And so for nmany years | believe it was in just
that situation, it just never was concerned about pooling mlKk
in a Federal Oder.

Q But it buys a large majority of its mlk off the pool
correct?

A. Again, |I'mgoing back to inception, for a nunber of
years when the plant was built and was operating, the narket
conditions were such that they were a nonpool plant buying
G ade A mlk not associated with any pool

Q But in recent years they are predom nantly supplied by
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pool mlk, correct?

A. | hesitate on the word predom nantly, because | don't
| ook at things, | hate to say |'mat 10,000 foot-I|evel rather
than the reports. But it, it comes and goes, you know,
dependi ng on market conditions, it mght be 100 percent nonpoo
mlk, other times it mght be 50 or 100 percent pool mlk. It
Is just a question of how the reports are being filled out and
whet her or not it's required or advantageous, |'Ill use, to be
inthe pool. W tend to followthe sane pattern that the major
cooperatives in Texas use when they take their Southwest cheese
plant on off the pool, and suddenly it is a pool plant one
nont h, conpl etely nonpool the next.

Q But if it is never been a pool plant, it is not really
up to the plant whether the mlk its purchasing gets pool ed or
not, is it?

A. Could you repeat the question, Marv?

Q If the plant is not a pool plant, and I think you have
testified Dal hart's never been a pool plant.

A Never been a pool plant.

Q Ckay. |If its never been a pool plant, it is not up to
it whether it is purchasing pool mlk or not, correct?

A 1'll agree with that, yeah.

Q So you are not, it's not nmaking any pooling or
depool i ng decisions, it's just buying mlKk?

A. Correct.
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Q Ckay. Your Honor, | would propose that we break for
lunch at 12:44 on the hearing room cl ock.

JUDGE CLIFTON: M. English?

MR. ENGISH | do not disagree. The difference, the only
thing is, for production purposes, and | have no idea how | ong
M. Zolin's going to be on afterwards. But |'maware that our
next witness, we have testinony, but it has not been copi ed.
And so | woul d propose this one day we go an hour and a half so
t hat whoever is engaged that copying can have |unch and be back
here and listen to this. So an hour and a hal f.

JUDGE CLIFTON: Is there any objection? | see none.

Pl ease be back and ready to go at 2:15. W go off record at
12: 46.
(Wher eupon, the lunch recess was taken.)

---000- - -
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THURSDAY, OCTOBER 29, 2015 - - AFTERNOON SESSI ON

JUDGE CLIFTON: We're back on record at 2:18. W have an
announcenent before we resune cross-exam nati on.

M5. MAY: M announcenent is that | -- to keep this room
cool, we have to keep the doors closed otherw se they won't
turn the air down for us. That's why | closed the doors.
That's all. Laurel My.

JUDGE CLIFTON: This air may not be fresh, but it wll be
cool. M. Beshore. You nay resume your cross-exam nation of
M. Zolin.

CROSS- EXAM NATI ON
BY MR BESHORE:
Q Thank you, your Honor, Marvin Beshore

Good afternoon, Alan. Thank you for the additional
break time, your Honor. Although I'mstill trying to work ny
way through this and | think Al can help.

Let me see if | can walk, if you can wal k nme through or
wal k with ne through Section 7(c) to understand the intended
performance requirenments for a supply plant. And |I'm
interested in, anong other things, the inter-relationship here
of requirenents inposed upon quota mlk versus other mlk. So
if we start in (c), 1. Is the -- well, the basic 10 percent --

JUDGE CLIFTON: M. Beshore, we all want to be on the sane
page as you.

MR BESHORE: |'msorry.
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JUDGE CLIFTON:  You are in Exhibit 1.

MR BESHORE: | amin Exhibit 1. | amon page 47219, which
is part of Proposal 2, and I'min Section 1051.7, pool plant,
and I"'min part (c), the mddle colum, supply plant.

JUDGE CLI FTON: Thank you.

BY MR BESHORE:

Q So the opening clause sets out the basic 10 percent
shi ppi ng requirement for supply plants, correct?

A, That is correct.

Q Ckay. And the denom nator of that is, excludes 9(c),
m | k of cooperatives, or 9(d), mlk of proprietary bulk tank
handl ers, correct?

A Wll, in (c) it, what it says is not less than, |I'm
going to start in the section that starts with "not |ess than
10 percent of G ade A mlk received fromdairy farners.” Now
t he parent heses says, (except dairy farnmers described in
1051.12(b)). And then it stops. And so it does include
handl ers described in 9(c) and 9(d).

JUDGE CLI FTON: Do you have enough volune in the back?

MR, ZOLIN. The performance requirements for 9(c), 9(d) and
supply plants are all 10 percent is what, the way | read the
| anguage, Marv.

BY MR BESHORE:
Q kay. ay. And thank you

A. It is that closing of the second parentheses that m ght
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be confusing.

Q Yeah, well, I think it did confuse ne, and | appreciate
your clarification. And it goes onto also include diverted
m K.

A It includes the diverted mlk in Section 13, it is
identical, Section (c)(i) through little (iv) is identical to
Order 30, except for that reference to 9(d).

Q Section (c)(i) through (iv) is identical to Order 30,
except for the paren small (d) references?

A. And to be clear again, maybe sone of those paragraphs
in the pool plant definition, it mght be a (d) or an (e) or
sonmething el se in Order 30 because they have noved around, but
intent-w se, we just copied them

Q Good. So that helps. Now, when we get to 2, then
(c)(ii), this is where you have your bracketed adjusted
per cent age | anguage, which is depicted then, on page 12 the
operation of which is depicted on page 12 of Exhibit 114.

A, That is correct.

Q Ckay. Then we go to paren 3(c)(iii), which is at the
very bottomof the third colum of Exhibit 1, page 47219, and
(ii1) describes requirenments relating to quota mlk, if I'm if
I'munderstanding it; is that right?

A.  You are correct.

Q Ckay. Sois this on top of, or inside of, the 1 and 2

requi rements, or how does it relate to the 1 and 2 requirenent?
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A It is, paragraph 3 is in addition to the shipping
percentages that were in the brackets. So this is an
addi tional requirement to supply the Cass | market.

Q Gkay. So, hypothetically, a plant has, you know, has a
1, 000 pounds of mlk, you know, 500 of those hundredwei ght,
half of it is quota mlk and half of it is non-quota mlk
Ckay? So what are its requirements then, to have all of its
m | k pool ed?

A, kay. And, again, it's -- I'Il doit, it's 10 percent
on the 1,000, so you have got 100, and then it is 60 percent on
the, you said 500?

Q Yes.

A.  So that would be 300, so its performance requirenent
woul d be 400.

Q Ckay. So, in essence, the quota, if the hundred, if
the 10 percent is prorated over the quota and non-quota, the
quota mlk is then delivering at what, 70 percent, the
non-quota at 5?

A It -- the quota mlk is delivering at a higher rate, |
agree with you, and it is our belief that quota mlk is, should
be required to performfor the Class | narket.

Q At arate whichis amltiple, a substantial nultiple,
well, it starts at six times as much as all other mlk

A, And, that is correct. And we use the 100 percent, we

| ooked at the current California State Order, |ooking at 100
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percent perfornmance on a call provision, and so we adopted that
to a 60 percent nunmber in this case.

Q So basically you built in a 60 percent, really, it is
nore than that. It is a 70 percent floor on, on quota mlKk
bei ng shipped, unless it is reduced down by discretion of the
Mar ket Admini strator.

A.  That was going to be ny next comment, that there's
al ways the opportunity for the adjustnment to be nade by the
Market Admi nistrator. And, again, just for clarifying, because
| like to think of it as the quota mlk perfornms. [It's, you
know, M. Producer A has to be shipped to a bottler. That's
not the case. It is any equivalent mlk that the handl er has
to neet that requirenent. So if the quota mlk is in an, in a
| ocation that is just "inefficient" to get it to a fluid
mar ket, the handler could use its nmost efficient mlk to supply
the dass | narket.

Q Yeah, and the quota m |k mght be comm ngled on a truck

with non-quota mlk, or commngled in a plant with non-quota

mlk.
A. | never thought of that. | haven't -- naybe in
Northern California, but | -- the farns | see around here, the

word "conm ngle" doesn't exist. They are four or five |oads of
mlk a day.
Q Well, I think the record nakes clear, they are not, all

1450 farms in California are not four or five |oads a day, you
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understand that, of course?

A I'mnot that famliar wth Northern California, so | am
assum ng there nust be sonme small ones, yeah

Q Ckay. Let's go onto part four, then, on page 47220 of
Exhibit 1. This is, as | understand it then, an additional
requi rement, this is a seasonal requirenent for perfornance of
quota m |k which establishes, and tell me if |I'm wong,
establishes the mninumat 85 percent during the nonths of July
t hrough February, unless, of course, adjusted by the Market
Admi ni strator.

A | would like to correct that. It doesn't establish it
as a mninumof 85, it allows it to go up to 85 So if you are
at, if paragraph 3 is 60, then you can nove that up to 85
percent based on market conditions.

Q So when it says "during the nonths of July through
February, the operator of a supply plant under this paragraph
shall make qualified shipnents of up to 85 percent of the quota
mlk....if requested by the operator of such pool distributing
plant, or as directed by the Market Adm nistrator."

I's that your caveat?

A. Exactly, Chip -- Chip -- Marv. This is where we --

Q How can you confuse us?

A. M peripheral vision has you both in ny sight and you
have, you know that X-O thing, you have a blind spot, Marv?

You are in the perfect spot where you sonetines di sappear
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Q Thank you, M. Zolin.

A Now | lost where | was.

Q Explaining part 4, howit's supposed (c)4 explaining
the that (c)4 at the top of 47220.

A. | renenber ny spot. This paragraph 4, is the area that
we tailored very closely to the California State Order cal
provision. That was our nodel for drafting the |anguage in
paragraph 4, (i), (ii). | think it stops there.

Q So since you used that as a nmodel, you like the way
that California state provision works if it's applied, | take
it?

A W found it -- it was interesting. And based upon the
way Federal Orders operate on call provisions and ot her things,
we, this was a new twi st and we thought, and | to use the
Proponent 1's terns, California handl ers and producers are
famliar withit.

Q kay. So, let me -- let me see if | understand how
this could work. If the, let's just talk about the Market
Adm ni strator directing it. |If the Market Adm nistrator
directs, a handler could be required to supply 85 percent of
its quota volume to a distributing plant, and that's in
addition to the basic 10 percent performance that presumably is
in place that nonth?

A.  Yeah. The basic 10 is always there. 3 is there,

unl ess it gets superseded by 4 during those nonths, but it is,
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you know, obviously you can't go over 100. So it is whatever 3
says, or in the months of July through February, what is
determ ned for those nonths, and then that woul d suppl ant what
was in 3.

Q kay. Now, here's ny next question on 4. The clause
right before "or as directed by the Market Adm nistrator",
says, and I'mgot ellipses here, "...that supply plant shal
may u[ to 85 percent of the quota m |k or equival ent amount...
if requested by the operator of such pool distributing plant."”
So does that nean that the pool distributing, and then it says
"or directed by the Market Administrator."” Does that nean that
under this |anguage, a pool distributing plant may request that
delivery level and the pool supply plant nmust, at that request,
deliver that anount?

A Asinple answer is yes. Mmcking the California
system where a distributing plant makes the call handler sort
of fills out the call handler certification form saying that
they specifically need mlk.

Q Ckay. Now, let's -- let ne ask you sone questions
about how the, how the bracket systemwould function. So, and
I''m | ooking at page 12 of Exhibit 114, and the | anguage of
c(2), 1051.7c(2), on page 47219 of Exhibit 1.

I f the shipping percentage for the prior three nonths,
now, if the Class 1 utilization percentage in the pool for the

prior three nonths was greater than, averaged nore than 15
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percent, this provision would kick in to increase the base
| evel shipping requirenent, correct?

A. Correct.

Q And that three-nonth average woul d be determ ned by
approxi mately the 13, and announced by the 13th of the nonth,
the fol |l owi ng month?

A, No. The 13th is the date that the pool wll have been,
the blend price would have been cal cul ated. So the Market
Admi ni strator at that point, let's use nonths. Like the 13th
of May, the Market Admi nistrator will know what the dass 1
utilization is for April because they have conpleted the entire
pool. And sonetines, nost times, they are two, three days
early. But our statenent is that the announcenent of, so the
blend price for that month will go out on the 13th or earlier,
t he announcenent for your shipping requirements will go out by
the 15th.

Q Gkay. And that is the announcenent of the shipping
requi rements for June?

A If you are talking May, it will be June that that woul d
be the shipping requirements for June.

Q Ckay.

A Yes.

Q Now, if -- how does that interact, if it does, with the
Market Administrator's discretion under (f), this is 1051.7(f),

which starts at the bottomof the mddl e colum on page 47220
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of Exhibit 1.

A. | consider paragraph (f) to be the overarching
authority for the Market Adm nistrator to adjust all the
percentages in Section (c). So, for example, if we were
| ooking at a situation where the averagi ng comes to 55 percent
for a specific nmonth, and let's say the nonth is Decenber that
it'"s going to be, and I know Christmas is in Decenber, the
Mar ket Adm nistrator nmay say a 50 percent shipping requirenent
for Decenber is inappropriate based on the supply demand
condi tions, know ng the channels. W are going to announce a
35 percent shipping requirenent for the nonth of Decenber.

Q kay. So is the, where does it in the language, if it
is here, does it tell the, do you tell the Market Adm nistrator
to make a bracket adjustnent correction on his or her own
nmoti on?

A Wll, it, Marv, it says the shipping percentages -- may
be increased or decreased by the Market Adm nistrator.

Q Wiich provision are you readi ng?

A (F).

Q Ckay. But that's my, this is nmy question. (F) says at
the top of, inthe first, | don't know, first full sentence |
think, on the top of the third colum.

A. Starting with the word "before"

Q Yeah, before.

A Ckay.
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Q The request has to be nade in witing at |east 15 days
prior to the nmonth for which it would be effective. Wll, go
ahead and read that sentence. Mybe |I don't understand how
it's supposed to work.

JUDCGE CLIFTON: So you want M. Zolin to start with before
maki ng?

MR, BESHORE: Actually, why don't you start, start at the
begi nning of (f) and go through the sentence that begins
"before making", there's about three sentences there, two or
t hree sentences.

MR ZOLIN. | see what you are saying, Marv, and it does
say that the interested parties would make a request 15 days
prior to the nmonth of the requested revision to take effect.
So | think we do have somewhat of a timng issue there.

BY MR BESHORE:

Q Gkay. | think -- yeah, | think there is a timng issue
there. Since they wouldn't know what the shipping requirenents
are on the 15th, until the 15th, and that's the last day to
request any possi bl e consideration of an adjustment, and the
Mar ket Admi nistrator has to ask for information, make findings,
etcetera. Correct?

A I'mreading it, and I agree, | think one of the issues
when you pool Order 30 |anguage, and | agree, this one talks
about the timng. | guess a nodification would be in response

to the brackets, the Market Admnistrator will have the ability
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to adjust those brackets when they announce on the 15th based
upon supply and demand.

Q So the brackets could be conpletely discretionary,
basically, with the Market Adm nistrator?

A Qur intent was to give the ability to nake autonatic
adj ustnents to the shipping requirements based on supply and
demand, and if, for sonme reason, that autonatic nethodol ogy was
creating an issue, instead of going to a hearing or exhaustive
research by the MA, if they could make, in their discretion,
make an adjustnent to those percentages. That's our intent.

Q kay. And | understand that. And appreciate that.

But now you say on the basis of supply and demand, but when you
are operating in an environnent of open depooling, you are
really talking, these ratios are all, not really based on
supply and demand, they are based on pooled mlk. Are they
not ?

A It is a conbination of a nunber of things, and non
m | k not pooled woul d be one of the, one of the equations.

Q Ckay. And what |'mthinking about here is, the O ass
|, the brackets work off the Class | utilization, but that can
vary on the basis of Class | demand, can and does vary, not on
the basis of mlk pool ed and depool ed, | nean, that's the way
it works in the Federal Order 30 or any of the orders, right?

A Exactly. Yes.

Q Yeah. So | was |ooking at Exhibit 100, which
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M. Dedong provided, which is statistics from Order 124,
actually, you don't need to have a copy in front of you, let me
just say --

JUDGE CLI FTON: Let ne just hand hima copy. M. Zolin?
Let himlook at it before you ask, please.
BY MR BESHORE:

Q Sure. So Exhibit 100 doesn't have Class | utilization
onit, but it has a |lot of other figures fromthe market. And
you can, you can see, and it was presented to illustrate how
Gass Il mlk can vary markedly fromnonth to nmonth when
depooling is basically free and open, correct?

A | didn't hear the |ast few words.

Q Wen depooling is permssible?

A Yes. | think alnost every order, well, | won't say
that. Yes, the producer mlk that's pooled, and the Class Il
utilization does change when there is the incentive to depoo
based on the class prices and the blend prices.

Q So if you look at, for instance, | just went to the, or
had one of our teamgo to the website and just put Cass |
utilization percentages on these nonths.

A. Do | have that?

Q No, you don't. But let ne just give you two, okay? So
in August, the Cass | utilization percentage was 21.7, and
then --

A | don't want to wite on the Judge's copy.
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Q Wll, I'mgoing to give you three nunbers, you can
probably hear them renenber them or just note them So in
August it was 21.7, and then in October, which in the bottom
you can see, in Cctober and Novenber there were big amounts of
| arge depoolings, and Class Il utilization went way down on
the order. The class | utilization junped to 35.8 and in
Cct ober and 38.0 in Novenber.

And let ne throwin the Septenber nunber just so we
have the four nonths in a row there, 23.9. So under a system
if Proposal 2 were in effect in this order, and you had those
ki nd of changes and utilization relating to depooling, the
Mar ket Adm nistrator in Decenber woul d be announcing a
performance requirenment for January that would be, you know,
what up about three brackets fromwhat it would have been back
i n August or Septenber, right?

A Well, | kind of understand the math, but in order to
announce Decenber, what you are saying is you are averaging the
August, Septenber, and Cctober utilization.

Q Well, | was saying Septenber, Cctober, Novenber?

A Wll, you couldn't, you woul dn't have Novenber, so it
woul d have to be August, Septenber, Cctober, so, you know, it

Is kind of catchy. It took ne awhile to get the chart right.

Q Wll, I was -- yeah, | was saying in Decenber for
January is what | nmeant to say. |'msorry.
A Ckay.
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Q Ckay. So in Decenber for January, he would be,
obviously with those nonths, the utilization being high, you
know, the performance requirement woul d be, under the brackets,
woul d be ratcheted up significantly, correct?

A, And even, Marv, the answer is yes. And in the exanple,
I, in the May through August tineframe on page 12, | basically
doubl ed the shipping requirement from 10 to 20 percent.
Qobviously the, |I started, | could have used 20 and 27 and 30
percent numbers, | just happened to use the nunbers that we
started to tal k about.

Q But wouldn't that, aren't you just building in a system
t hat asks, al nost demands, uneconom c shipnents of mlk because
you have an artificially high shipping percentage generated by
these artificially high utilization percentages which are a
product of open depooling?

A If, well, I'Il deny, I'lIl disagree with the open
depooling comment. But if the Market Adm nistrator does not
make a determnation that those percentages are inappropriate
and make an adjustment. And so that's -- that's the
flexibility caveat that we give to the Market Adm nistrator to
| ook at market conditions and manage the California O der so
there aren't those inefficient novenents.

Q Ckay. So, let's -- now, walk with ne through how the
Market Administrator is going to be thinking about that. He's

in the mddle of Decenber, he's trying to figure out -- the
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bracket, let's say the bracket calls for -- those three nonths
average to roughly 30, I'lIl just say 30 -- so that under yours
it would call for 30 percent shipping, you know. You know t hat
the that universe of mlk here is only about 15 percent

Cass |, but let's say it calls for 30 percent shipping. This
is in the mddle of Decenber.

Now, the 30 percent shipping, of course, is just the 30
percent, for each handler, it is just 30 percent of the mlk
the handl er wants to pool .

A, Correct.

Q Now, to figure out how nuch mlk, what the right
percentage is, the Market Adm nistrator in the m ddl e of
Decenber is going to have to project how nmuch mlk the handlers
woul d pool in January, right?

A Unh-huh, correct.

Q In order to then apply a nunerator to get the right
amount of mlk to Class | plants, correct?

A, Correct.

Q But you don't know how nuch mlk is going to be pool ed
in January until reports are filed sonmetinme after the end of

January, in early February, by that what, 8th or 9th, | forget

what it is on your proposal. | think we're at the 9th now,
right?
A I'msorry | was, | was thinking of an answer to your

guestion and you kept talking.
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Q You are ahead of nme, I"'msure. You know, you really
aren't going to know how much mlk going to be pooled until
t hose decisions are nade in the early part of February,
correct?

A |1 think the word is you won't know exactly. But again,
at the sane tine, you have estimates of what will and will not
happen. W have futures markets today that describe where
prices may be going, and there is an opportunity for a judgnent
to step in.

Q kay. So the Market Adm nistrator in the mddle of
Decenber is going to have to check the futures markets for
January for cheese, butter, and powder, and assum ng that they
are correct, calculate an anticipated PPD for January, and then
assuming he's got that in the ballpark or he's got, he or she
has got that right, they are going to have to then make a
guesstimate of how much m |k the handlers are going to pool or
depool or not pool based on that projected PPD, projected off
the futures market, correct?

A.  That would be a, yes, they would have to do that. And
in today's world, many offices, Market Adm nistrator offices,
provi de estimates of PPD s one, two, three nonths out, and they
are quite good at it.

Q Publish estimates of PPD's, 1, 2, 3 nonths out?

A. | tend to call them W have a conversation
Q | haven't seen any of those published, but they -- they
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provi de themto you?

A. | call and ask.

Q And you get then®

A | have.

Q Regularly?

A. Wen I'minterested what other people think the future
is going to hold for the Class IIl in relationship to a PPD
yes, | do.

Q Ckay. Wiat do you, what do you expect under -- under
your proposal is going to happen to quota, let's say three,
four, six nonths in to Proposal 2?

A 1'll answer that question if | can hand this back,
because | keep being afraid I"'mgoing to wite on it.

Q You have ny perm ssion, not that you needed it.

A. Marv, | aman accountant, not an Economist, and | am
not that famliar with the quota systemto begin with, so
really don't have an opinion. Oher, | have heard testinony
here that | would just be repeating what other people have
said. That's not truly ny opinion, because | don't have one.

Q Since, if quota, basically, went away, was w ped out as
projected by the, by the AMS Econom c | npact Analysis, as well
as testified to by M. Hatamya, if that happened, the reliance
on quota mlk to nmeet the needs of the nmarket under, or to
performor deliver under Proposal 2, would sort of be noot,

right?
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A, The answer to your question is yes. |If thereis no
quota mlk, Ill and IV is a provision that will no |onger
function. You nentioned a nane |'mnot famliar with, so |
don't know who -- | was not here for this entire hearing, so |
don't know who this person is that tal ks about the dem se of
quota. | knowthat | was here for the first week, but | don't
know who the other person is.

Q You heard the testinony then, of the, of Ms. Strem X,

t he Econom st for AMS?

A, Yes.
Q kay. Okay. That's all. | don't have any ot her,
t hank you, Al, | don't have any other questions.

JUDGE CLI FTON:  Wo next has questions for M. Zolin?

M. English?
CROSS- EXAM NATI ON
BY MR ENGLI SH.

Q Mnor direct follow ups -- Chip English -- mnor direct
foll ow ups on the discussion you just had with M. Beshore.
And while you were having the conversation with him | was
| ooki ng through Order 30 and Order 124. And he showed you the
Order 124 data with some pretty dramatic noves. And he -- he
used the word "open depooling”, correct?

A. | heard the termand | disagreed with that term yes.

Q Ckay. So what do you think he nmeant by that ternf

A. That there were no provisions or there are no
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restrictions on mlk being renoved fromthe pool.

Q kay. And I'mnot sure how famliar you are with the
Pacific Northwest Order 124, but do you know whet her or not
t hey have any repooling provisions in Order 124? You are

wel conme to | ook.

A | can look --
Q 124 -- if | represented to you --
A. | do not know off the top of ny head, if they have any

repool i ng provisions or not.

Q Well, if producer mlk for Class IIl goes, in February,
from58 million to 318 mllion, that woul d suggest a | ack of
repooling restrictions?

A, Mathematically you wouldn't be able to bring that nuch

mlk on, yes, | understand. So they nust not have any.
Q Ckay.
A O there --

Q But we do, or our Proposal 2 does have repooling
provision restrictions, correct? There are --

A.  Proposal 2 does have repooling restrictions, yes.

Q So the Market Adm nistrator would know how much m |k
can be repool ed in a subsequent nonth based upon what happened,
correct?

A, That is correct, M. English. And the Judge and |I were
di scussing the lighting in here, and when you read sonething

wth the light, sonetinmes you mss things. And with
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M. Beshore, we were tal king about the timng that the

Mar ket Adm nistrator has, and | did notice the phrase "on the
Mar ket Admnistrator's own initiative or at the request of
interested parties,” so | think the Market Admi nistrator, on
their own initiative, can pick things up a little bit faster
than an interested party sending in a letter.

Q You don't need ne, |'mgoing there next.

AL It is hard to see, especially with the m crophone, you
know, you are close, you mss things.

Q Al right. So nunmber 1, the Market Adm nistrator can
i nvestigate, correct?

A. Correct.

Q Andit's really not supply and demand conditions, it iIs
the Market Administrator finds that adjustnment is necessary to
encour age needed shipnments or to prevent uneconom ¢ shipnments?

A, Right. It goes both ways, supply the market or nake
sure that there are not uneconom ¢ shipnents being noved with
surplus mlK.

Q So the Market Adm nistrator could, even before he
announces a percentage, as your own exanple for a Decenber, if
the run up in Novenber, of August, Septenber, Cctober, was a
very high Cass | percentage, |ooking at Decenber, and the fact
that there's Christmas, the Market Admi nistrator would
certainly be able to adjust that?

A. | agree. And, M. English, if |I can even add, and |'m
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making sure it is still in ny testimony that | didn't renove
it. | left the Mchigan Order, and the Market Adm nistrator in
Mchigan, and I'msorry, it's Oder 33, | use the old Oders,
the M deast Order, they adjusted provisions for shipping and
diversion until further notice. So they -- they had sone
incite into, not just next nonth, but down the road to nake
t hose types of decisions.

Q And looking at the request to be nade in witing, at
| east 15 days prior to the nonth, and maybe we'll adjust that
to 10 days, we can make that change, correct?

A, Correct.

Q O alternatively, the people in the industry will be
using the sane incites and gui dance that the
Mar ket Administrator has, and so they will know, you know,
| eading into Decenber, they will have sone idea at |east, based
upon pricing relationships, of what was going on in August,
Sept enber, Cctober, of whether they mght have a probl em com ng
to Decenber, and they coul d make that request?

A. | agree with that.

Q And finally, just going back to ny earlier questions,
it may be that the Secretary, in his wsdom in |ooking at
this, could say, "you know, rather than using the prior three
months, I'mgoing to | ook at the same nonth |ast year," and
then the Market Adm nistrator could use that. So we have

flexibility. W're asking for flexibility.
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A. Correct. The intent is flexibility and automatic
adj ustment to conditions, that's what we're looking for. The
bracketing systemwas the one our task force agreed to.

Q That's all | have

JUDGE CLI FTON: M. Vetne?

CROSS- EXAM NATI ON

BY MR VETNE:

Q John Vetne, representative for H | mar Cheese Conpany.

Let's go back to your review, let's say of Exhibit 115.

It's easier. | think you, I think you made a comment, and I
think it was in error, and I want you to agree with nme. That
all 52 weeks of the year are accounted for in these designated
supply handl ers for procurement Region 2 in this case, and al so
1. I'mreading this, and the first date | see on Exhibit 115
is Septenber 1. And going forward chronologically to the back
of that page that's for period 5 the |ast date in sequence
woul d be April 30. Do you see that?

A. | do see that.

Q And the period between Septenmber 1 and April 30 does
not count 52 weeks?

A. That is correct, John, it is not a full vyear.

Q So the current call provision applies during some
hi storical short supply or increased Cass | demand period in
Cali fornia?

A. That is correct.
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Q Ckay. And your understanding of the current systemis
that supply handl ers nust performon the basis of the quantity
of quota mlk that they -- that they pool, essentially.

A, Yes, that is ny understanding.

Q kay. Now, quota mlk, let's see, before there was
quota, there were producers who got a better price based on the
handl ers use of their mlk. They sold mlk to Cass | buyer
and got a better price on the basis of that handler's use. Do
you under stand that?

A.  Going before quota, I'mthinking you are referring to,
like a, God, I'mtrying to think of the term nol ogy.

Q Handl er pool ?

A.  Handl er pool, yeah. Thank you.

Q So they got a better price based on the handl ers use.

A, Correct.

Q And then after quota, some producers got a better
price, quota, based on historical handler use of their mlk,
correct?

A, Correct.

Q And although a lot of tine has |lapsed, it's a
continuation of producers receiving, some producers receiving
better price based on an historical pattern of handler's use of
that m|k?

A, Correct.

Q O of generation's precedent mlk. But when a handler
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is performng on the basis of quota mlk they receive, it's not
the quota mlk that nust perform it is the handler buying the
mlk, correct?

A. Correct. The handlers are regulated here in this
Ssituation. The producers that own the quota are basically
shipping into the handler, and then the handl er has to deal
wth the type of mlk supply he has com ng in.

Q So whatever cost there is involved in, in performng
and maki ng a shipment is borne by the handler, not the
quot a- owni ng producer?

A. It is borne by the handler with the one proviso, John
is we give the flexibility to the handler to use any source of
mlk to meet the requirements, but it is driven by how nuch
quota m |k that handl er has.

Q So in your, in Proposal 2 and in the existing system as
you understand it, the performng handl er can performw th any
supply of mlk available to that handler, as long as the
quantity equals the quantity of quota m |k subject to the cal
that the handl er buys?

A Exactly.

Q Gkay. There haven't been many calls in California so
we don't know what m ght happen in the future with a
Federal Order, but if thereis areal, if thereis a rea
prospective threat of call, would not handl ers have a

mar ket pl ace di sincentive to buy mlk from producers that hold
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quot a?

A, Assuming we have a Federal Oder in California,
woul d, as a consultant, | would probably be recomending to
clients to buy mlk fromproducers that does not have quota
because of the conplication and the well, there's a
di sincentive for me to buy because I'lI|l be performng on that
ml K.

Q Al right.

A If I may, John?

Q Please continue while I find ny place here.

A 1'll give you a second. But it, | have been here maybe
half the tine as everyone el se has been here, so | apol ogi ze
for that. But it seens every time we're | ooking to nake
provisions fit, we run up into quota. And it creates sone type
of a mechani smwe have to figure out howto fit it in. And I
struggle, our Dairy Institute teamstruggled with it, | sensed
Proponent of Nunber 1 struggled with it alittle bit. It seens
the quota systemis something that causes a | ot of concern and
probl ens.

Q kay. Thank you. And then there's one question here
t hat nobody el se has covered. In response to a couple
qguestions concerning performance |l evels and they need to
adjust, they need to set themright. | think you said to the
effect, and I'mgoing to read ny own notes, that if they are

too high, it's not going to work. And if they are too | ow,
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it's not going to work. | think you responded in the
affirmative to both of those scenarios. Now, too high, it is
not going to work because -- you answer the question.

A. Because there wll be, if they are set too high it wll
be difficult to supply enough mlk to, you know, you won't be
able to get enough mlk into the fluid market because they just
won't need it. Your performance |levels are too high. So
that's going to be create the inefficient novenents of trying
to chase a Class | market. As a supplier, let ne | ook at ny
list, you know, just read the first period; Saputo,

Land O Lakes, Dairy Stream Nestle, Hlmar, and
California Dairies are all going to be fighting for the sane
Cass | utilization, trying to find a hone.

Q So there's too much mlk, too nuch supply of mlKk
mandat ed by regulation to neet a demand that is smaller than
regul ati on woul d demand?

A. Correct.

Q Ckay. And your comment that if they are too lowit is
not going to work, let ne suggest that that m ght be erroneous.
Because if they are set too |ow, supplies still mght be nade
avai | abl e as indeed we have had testinony of availability,
supplies nmade avail able | ast week, sinply by a call between
folks if the dairy industry and fol ks that were not subject to
any state call that week.

A. | understand the marketplace has a nore inpact when the
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performance |levels are set too low. | agree with what you are
sayi ng, John.

Q Soif they are too low, or let's say if they are set
| ower than somebody would |ike the market, they still m ght
wor k, because the narketplace will respond, correct?

A. | agree with that.

Q Thank you.

JUDGE CLIFTON: M. Beshore.

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Thank you. Marvin Beshore.

Coupl e of quick follow ups, Al. Not to quibble about
terns or whatever here, but | used the phrase open depooling.
The fact is, unless | have missed it, tell ne |I have, there's
no limt on depooling in Proposal 2.

A, Qher than, there's, to answer the specific question --

Q That's what | asked.

A -- 1 was, | think | heard we have been instructed to
use the word nonpooling, or nonpooled. In the nmonth that a
handl er woul d be making a decision, there is no restrictions on
t hat decision, but there are consequences of that decision,
because you cannot, then, bring all that m |k back the next
month. So that decision to be non -- what's the tern?

Q Not to pool, election not to pool, has --

A.  Not to pool.
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Q Has no express limts in Proposal 2.

A.  But has consequences, so when you nmake that deci sion,

you have to be thinking three nonths at |east out, if you
to be bringing that mlk back.

Q Well, doesn't the thought process relate to the
universe of mlk that that handler is managi ng?

A I'msorry, | don't understand the question.

want

Q Wll, you said you have to think at |east three nonths

out, and that's because you are projecting 125, tines 125,
times 125, correct?

A It is the sinple yep, yep, yep.

Q Ckay.

A. The sinmple math of the 125, yes.

Q But the handler that's depooling mlk that's, you know,

that it nakes sense for himto financially to depool, okay?

That may not be a hundred percent of that handler's mlk?

A, (Oh, exactly. And I'mgoing to -- in the Upper M dwest

where | have nost of ny famliarity with, very sel domdoes a

hundred percent of any handler's m |k get depooled. It's

a

percentage. It mght be 50, it mght be 75, it mght be 25.

Q Hypothetically, if a handler's got 50 percent |11

Y

use, 50 percent butter powder, Cass |V Federal Order, Cass 4a

California, okay? |If you got 50 percent Cass IV utilization

and 50 percent Class Il utilization or roughly --
A. | know where you are going, Marv.
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Q kay. ay. And one nonth it's, you know, the PPD is
such that it's worthwhile, it's financially beneficial to
depool the Cass Ill, you can cone back, depending on your
rati o, you can cone back the next nonth and repool if it's then
financially beneficial to depool dass IV, you can, you coul d
repool all your Class IIl and depool the Cass |V w thout any
l[imtation being effective, because your same anmount of mlk is
still pool ed?

A | agree with the Ill, IV analysis. Again, let me goto
the Upper Mdwest. There are very few operators that have that
50/50 split of Class IIl and Class IV. In California, well, in
the rest of the country, let's go there, especially as you head
west. It becones nore and nore likely that there are handl ers
inthat situation. |In California today, because we have had a
| ot of talk about the cooperatives are all butter powder, and
proprietaries are all cheese, that wll change, but it still,
it's not going to be 50/50, Marv, it is going to be 90/10
cheese versus powder, with the one handler I'mthinking about.

Q Wwell, did you, you heard M. Hollon's testinony early
on? Maybe you didn't.

A No.

Q Gkay. Gkay. One other question, | wonder if in
setting the base performance requirenents under Proposal 2, did
you, did you actually just pencil out what they woul d generate

in terns of required deliveries?

5284

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A \Well, four billion pounds of mlk a nonth.

Q Twelve and a half percent dass I?

A I'msorry, | was just going to go with -- | thought you
asked what the shipping percentage woul d be.

Q Wll, no. Wat | was asking, trying to ask, was
whet her you had actual |y determ ned whether your m nimum
shi ppi ng requirements woul d under supply, just supply, or over
supply, the demand for which they' re generated. And here's

what |1'mlooking at. You' ve got about 20 percent quota mlKk

correct?

A. Roughly. | don't know it as a percentage, | kind of
have it in ny head as a nunber, but okay. |'msure you are
right.

Q Let's assune it's in that ballpark. Gkay? You are
going to require quota to ship at the earlier arithmetic, the
60 percent plus 10 percent mninmum so that's, you know, that's
14 percent of the mlk in the order right there.

A R ght.

Q kay. And a twelve and a half utilization order
Gass |I. Now, you have got 10 percent of all the other mlk at
supply plants that's also required to ship. You are starting
out way over the top, aren't you?

A, Sonewhere in ny testimony | said |, we, Dairy Institute
knows where the conbination of the brackets and the quota

exceeds, provides nmore mlk going to the fluid market than is
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necessary, and that's why we're instructing the, w shing we can
get the flexibility for the Market Admnistrator to adjust it.

Q O youcould let it work as M. Vetne just went through
wth you, right?

A, There's so nmany options that we could have picked, and
this is the one we picked.

Q Gkay. Good. Thanks.

JUDGE CLI FTON: Wo el se has questions for M. Zolin?

M. English?
CROSS- EXAM NATI ON
BY MR ENGLI SH.

Q You have Exhibit 1 in front of you?

A | do.

Q This is Chip English.

If you could go to 47223, and I'm | ooking at Section 13
now, and this is the repooling |anguage. The |ast paragraph
before Section 14, other source mlk, could you read that
par agraph qui ckly? Paragraph 4?

A It is the one that starts with a block of mlk?

Q Yes. Yes.

A.  Paragraph 4, "A block of mlk may be consi dered
ineligible for pooling if the Market Adm nistrator determ nes
that handlers altered the reporting of such mlk for the
pur pose of evading the provisions of this paragraph.”

Q And that's the repooling paragraph, correct?
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A. That is the, it is the producer, it is the producer
m | k definition paragraph.

Q But, well, okay. But the paragraph is F, which is the
repool i ng paragraph, correct?

A. Correct.

Q Okay. Sois it the intent of the Dairy Institute, and
if the | anguage needs to be nodified, it needs to be nodified.
But intent for the Dairy Institute that that woul d deal with
the circunstances where a handler both Cass Il and IV mlKk
tries to just sort of keep the sane volune of mlk on, but one
month calls it Class |1l and the next month calls it dass |V?

A, The Market Adm nistrator would have the, be able to
determne, and if it's -- he can make that adjustnent for the
provi si ons.

Q You agree?

A Yes.

Q Thank you.

JUDGE CLI FTON:  Wio el se has questions for M. Zolin? |Is
there any redirect?

M5. VULIN  No, your Honor.

JUDGE CLI FTON: Thank you, Ms. Vulin. Are there any

questions from USDA on this topic?
CROSS- EXAM NATI ON
BY MR FRANCI S

Q WII Francis, USDA. Just a quick -- we have a couple
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questions, but one question on the -- on your Exhibit 114 you

i ncluded a docunment that has three pages that is from CDFA, the
m | k novenent provisions pursuant to the Stabilization and
Marketing Plans, and | believe it was M. English pointed out
the penalty toward the back, it is on page 9 of your statenent.

A, That is correct.

Q Do you have some | anguage that would at |east allow
sonmething like that to happen in Proposal 2?

A. W do not have | anguage that inputes a penalty. |
woul d say | disagree with the way the California State O der
where they put the proceeds. |It's ny understanding that they
put the proceeds back into the pool. They should read, they
shoul d rei nmburse the handl er that shipped the mlk, in ny
opinion. But so, | like the idea of a penalty. W don't have
| anguage, but | don't like the |anguage California uses. It's
t he handl er that shipped the mlk that has been injured, in ny
opinion in this case, not the other producers in the
mar ket pl ace, unless I"'mreading it wong.

Q Ckay. But it was ny understanding that at least in
recent history, the call provision has not been used. And so
do you know if this penalty provision has ever kicked in?

A. | don't believe the call provision has ever been used.
| don't believe the penalty provision has ever been used. But
| don't agree the way it is witten, because the way |

understand the penalty, the nonies then go back into the
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Producer Equalization Fund. | believe the noney shoul d be
returned to the handler that was required to ship mlk that was
In excess of the Cass | needs, because that's the handler that
incurred the lost efficiencies of the plant, incurred the
transportation cost, the list goes on and on. So | disagree
wth the way the state works. But it's never been, it's never
been utilized, as far as | know.

Q Gkay. On the split plant designation, | believe you
nmentioned, and this is, I'mgoing to follow up. An earlier
W tness said you mght be the one to respond to questions about
the facility in Texas.

A. | amable to respond to the about the facility in
Texas, yes.

Q And so | believe you indicated earlier that the H | mar
pl ant has a split plant designation. Mybe | m sunderstood.

A.  You m sunderstood. When the H | mar plant was under
construction, | -- let me back up. The Hilmar plant was
constructed in such a way that it would qualify as a split
plant. It has the physical separation to be able to neet the
requi rements of the Order in 126

Q Gkay. And we're talking about the Dal hart, Texas
pl ant ?

A, The Hilmar Dal hart, Texas plant, correct.

Q Ckay. And I think you indicated that you are not the

one that files a report, but you have know edge of how sone of
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the operations work, both in the Texas facility and in the
California facility?

A, And to be specific, WII, there is no reports filed in
the Dal hart plant or for the Dalhart plant, it is a nonpool
plant. | was involved in filing the reports for IDP its first
few nont hs of operation, and since then, | haven't seen a
report in a couple years. And | have no know edge of who fills
out reports to the California State Order. | shouldn't say
that. | know who does it, but | have never seen that report.

Q Ckay. Then maybe ny questions wouldn't be fruitful.

So | think all of our other questions have been answered or
addressed through other dialogue, so | think that's all we have
at this tine.

JUDGE CLIFTON: Are there any questions for M. Zolin, any
further questions? | don't see any. |I'mjust going to voice a
concern | have.

| know that we have to have our public officials have
discretion. | know that there is case law that holds if
there's not adequate guidelines upon which that discretion is
to operate it can cause problens. A specific exanple, | don't
even know where you would find this case, but a raisin
adm ni strator here in California had the authority to allow the
harvesting of grapes on the weekend, and he denied the request.
And that was overturned because there weren't adequate

gui delines for the choosing whether to grant or deny the
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request. So | was a little surprised. | thought what

di scretion neant was, you use your own best judgnent, but
apparently there have to be guidelines so that, | guess, so

t hat peopl e have sone disclosure ahead of time as to what the
decision will be based on. So | just voice that as a concern.
M. English?

MR, ENGLISH. | guess -- Chip English -- | guess that maybe
then, a concern for the entire industry and the entire Federa
M|k O der system because this formof discretion in
Paragraph 7(f) exists throughout the Federal Order system It
may be applied a little differently here because of sone unique
circunstances we have to deal with, but for instance, the
Mar ket Adm nistrator in the Northeast regarding nmatters that we
have al ready di scussed with extraordinary circunstances
occurring, sone of which were producers who were cut off
suddenly froma processor and were having difficulties
reassoci ating. The Market Adm nistrator made a nunber of
deci si ons which were nmade based upon market conditions. And so
| mean, |, maybe we, at some point we can tal k about those
cases are and see. But boy, we have this discretion built into
t he Market Adm nistrators throughout the system

JUDGE CLIFTON: And | applaud that and | amin favor of
that, and it could be that no court will neddle with it because
it's just too conplicated.

MR ENG.ISH: That would be a smart court.
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MR. BESHORE: Marvin Beshore. If | mght. | mean, just
not to get into big |egal argunent about what there is or
isn't. But all the Orders presently require notice and
comrent. And sone of the things that we tal ked about here were
judgnents to be nade wi thout notice and comment, | think.

MR, ENGISH | guess | could go | ook at the |anguage. |If
we need to add that |anguage, if it is in the other, we
certainly don't intend it not to have notice and comment. But
if somehow we |eft sonething out, but I thought we were
m m cki ng as many ot her sections as possible.

JUDGE CLI FTON: And of course that's a good start.

MR ENGISH | nean, I'mlooking, actually, we do have
that. W have that |anguage, M. Beshore, "the
Mar ket Administrator shall issue a notice stating that
adj ustnment is being considered and invite data, views, and
argunents.” So that's the identical |anguage that's in
Order 1, so that's notice and comment.

MR. BESHORE: | understand that, but it can't apply to an
announcenent that's being nade on the 13th of the nonth.

JUDGE CLIFTON: And at any rate, | don't have any
solutions. | just throw out a caution. All right.

Any other questions for M. Zolin? WM. Zolin, thank
you so nmuch. You may step down.

MR, ENGISH As long as the court reporter is okay, we're

prepared to proceed. So | would call to the stand, Sue Tayl or
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for Leprino Foods.

JUDGE CLIFTON: Ms. Elliott, will this be 116?

MS. ELLIOIT: Yes.

JUDGE CLIFTON: Al right. 116.

(Thereafter, Exhibit Nunber 116, was
mar ked for identification.)

MR. ENGLISH. This is Chip English. Wat's being
distributed is a five-page plus two, |ike six-page statenent
and two figures, total of eight pages all in one docunent.

JUDGE CLI FTON: Pl ease raise your hand if you do not yet
have a copy of 116. It appears that everyone has a copy.
Ms. Taylor, is this your first tine to testify inthis
pr oceedi ng?

MS. TAYLOR  Yes, it is.

JUDCGE CLI FTON: Woul d you raise your right hand, please,
and I'Il swear you in.

Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MS. TAYLOR Yes, | do.

JUDCGE CLI FTON: Thank you. Please state and spell your
nane.

M5. TAYLOR M nane is Sue Taylor. S UE T-AY-L-OR

JUDGE CLI FTON: Thank you. M. English, you nay proceed.

MR. ENG.I SH. Thank you, your Honor.

Iy
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DI RECT EXAM NATI ON

BY MR ENGLI SH.

Q Cood afternoon, M. Taylor

A.  Good afternoon, M. English

Q Wuld you proceed to read your Exhibit 116, through the
end of your expertise, and before position.

A, Certainly.

| am Sue Taylor, Vice President of Dairy Econom cs and
Policy for Leprino Foods Company ("Leprino"), headquartered in
Denver, Colorado. Qur business address is 1830 West 38th
Avenue, Denver, Col orado 80211. Leprino operates nine plants
inthe United States, manufacturing Mdzzarella cheese and whey
products donestically, and marketing our products both
donestically and internationally. Three of the nine plants are
| ocated in the State of California and will be directly
I npacted by the outconme of this hearing if a Federal MIk
Marketing Order (FMMD is subsequently adopted through a
producer referendum Therefore, Leprino has a strong interest
in the decision by USDA as a result of this hearing.
Experti se
In ny role as Vice President of Dairy Econom cs and

Policy at Leprino Foods, | amresponsible for devel oping the
conpany's econoni c policy positions and advocating those
positions in appropriate foruns, such as today's hearing. |

have represented the conpany at all FMMO and California
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Stabilization and Marketing Pl an hearings that have related to
cheese m |k pricing over the last 20 years.

My professional responsibilities have focused on dairy
econom cs and policy issues since 1989, when | joined Sorrento
Cheese as a Production Analyst and devel oped the Dairy
Econom st role. From 1992 through 1994, | was a principal in a
dairy econom cs and nanagenent consul ting business, Dairy
Managenent Concepts, which provided consulting services to a
broad spectrum of dairy conpani es, nost of whom operated
processing or nmanufacturing plants. | have been at Leprino
since January 1995, |eading the dairy economcs, policy and
m |k procurenent efforts for roughly 20 years before
transitioning the mlk procurenent responsibilities to our
br oader procurenment group over the |ast year

My educational background includes both Bachel or's and
Master's degrees from Cornell University in Agricultura
Education, wth heavy enphasis on Agricultural Econom cs.

I medi ately after ny Bachel or degree, | taught H gh Schoo
Agriculture. Immediately after my Master's degree, | worked as
an Agricultural Loan Oficer within the Farm Credit System
managi ng a portfolio of dairy farmloans and nortgages on
behal f of Production Credit and Federal Land Bank.

Q So just going back for a noment to the bottom of
Page 1, in addition to Federal MIlk O der hearings, you had

joined Leprino just prior -- lucky you -- to Federal MIk O der
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Reform correct?

A. Correct.

Q And were you involved in that, that's not a hearing,
were you involved in that entire effort as well for Leprino?

A. Correct. | engaged in the informal rule naking process
that was part of the Reform

Q And that certainly involved cheese issues even as we're
di scussing today, correct?

A Yes.

Q Continue with your statenent, please.

A Position

Leprino supports the adoption of Proposal Number 2
devel oped by Dairy Institute of California if USDA pronul gates
an FMMO that includes California. 1'lIl be testifying later in
the hearing on issues specifically related to the Cass |1
fornul a and other aspects of the Dairy Institute proposal.

My testinony today will focus upon Leprino's opposition
to mandatory regul ated mnimumprice application to all mlk
manuf actured from Gade A mlk within a geographic market.
Specifically, | am speaking in opposition to the pool plant
definition found in Section 1050.7(c) of the Cooperative
proposal (Proposal 1).

Q And let me interrupt you there. And the Grenmlins have
m grated conpletely over to us now. The proposal that were

submtted were 1050, but | think the Departnent, the published
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notice is 1051. So that would be correct to be 1051.7(c).
A.  Thank you, | referred back to --
Q W all read it for days and mssed it.

JUDGE CLIFTON: Al right. M. Elliott's right there. So
we're correcting on page 2, up four lines, we're striking the
"0" just before the decimal point and meking it be "1".

MR. ENGLI SH. Pl ease continue, Ms. Taylor.

M5. TAYLOR This section defines a "plant that is |ocated
in the marketing area which during the month receives mlk from
a producer located in the narketing area or froma cooperative
marketing the mlk of a producer |ocated in the market area,
pursuant to Section --" and | suspect that this also requires a
correction, 105, | believe that should be corrected to 1.9.

JUDGE CLI FTON: Thank you, and Ms. Elliott already has it.
Thank you.

M5. TAYLOR -- (c)" as a pool plant under the O der.

Al though the effect of this provision has been referred to as
"mandat ory pooling" or "inclusive pooling", |I think of it as
mandatory pricing since pricing and pooling are separate
activities and it is the narket effects of mandatory
participation in mnimumregulated pricing for all mlk wthin
a geography that is at the root of mny concern.

Al though the California State Order has applied m ni mum
regulated pricing to all Gade A m |k produced and processed in

the state for decades, it has not been w thout negative narket
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i mpacts. The risks of setting the minimumregulated mlk price
too high in a systemof biding mnimumprices are significantly
amplified. These include, anmongst other things, threats to the
financial viability of manufacturers in the plant capacity they
provi de, and inefficient nmovenent of mlk in order to clear the
market to out-of-area entities that are not subject to binding
mnimumregul ated prices. This inefficient novenment of mlk in
order to clear surpluses, also results in | ower producer
returns due to increased cost to transport. | and others wll
speak in greater detail on these issues in later testinony,
supporting the class prices provisions of Proposal 2.
Anot her | ess obvious --

JUDGE CLI FTON: Let ne ask, is the pace at which the
W tness is reading just about right? Good. Thank you. You
may proceed.

M5. TAYLOR  Thank you.

Anot her | ess obvi ous negative market consequence of
mandatory price and pooling is a reduction of conpetition
across manufacturing product classes. In the context of a
| argely manufacturing, of largely manufacturing mlk sheds with
low ass | utilization and value, under a normally constructed
FMMO, marginal mlk would tend to be bid into the higher val ued
manuf act uri ng conpl ex.

Q Let nme interrupt you there, if | may, what do you nean

by "manufacturing conpl ex"?
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A I'mreferring to the conbination of products made from
t he same hundred pounds of mlk typically within a plant. So
on the cheese side, I"'mreferring to that conbination of cheese
and whey, with some butter, and | will go through in greater
detail a graph that | have later in the presentation. But |
have val ued essentially the sane products that are in the
Cass Il forrmula using the Class Ill yields. So it is the
conbi nati on of cheddar, whey, and butter, versus the nonfat dry
mlk butter conbination. So I think of it as the cheddar/whey
conpl ex versus the butter/powder conpl ex.

Q Thank you. Please continue.

A. Can you remnd ne where | left off?

Q Well, I interrupted you at the very end of the fourth
line at the word "conpl ex" on page 3, and you are at the bottom
par agr aph.

A.  Thank you.

JUDGE CLI FTON: But before you continue | just want you to
tell ne whether you want us to strike the "A" that's at the
begi nning of the sentence. You read it as if the A were not
there. "You said in the context of largely "

M5. TAYLOR Yes, | would like to you strike the "A"
pl ease, preceding |argely.

JUDGE CLIFTON: Al right. M. Eliott, thank you. So now
you are starting with "this".

MS. TAYLOR  Yes.
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Thi s happens today in areas w thout binding regulation,
such as Idaho. The conpetition for mlk between cheese and dry
mlk plants in Idaho results in the bidding away of marginal
mlk fromthe | ower valued use when there is a large price
disparity. The resulting increased production of the higher
val ued use product as a danpening effect on the product prices
in that conplex. The reduction in production within plants
with a | ower val ued use reduces the product surplus and
contributes to affirmng of finished product prices in that
conpl ex.

However, in a regulatory scenario in which Gade A mlk
cannot exist outside the regulated pricing system and in which
the margins are neutralized across manufacturing conpl exes by
end product price formulas specific to the respective
conpl exes, there's little incentive to nove mlk to the higher
val ued conplex. | believe that the California State O der
adoption of split prices for the manufacturing cl asses of
G ass 4a and 4b in 1989 within the confines of mandatory
pricing and pooling, contributed to the divergence of val ues
and increased volatility for the cheese and butter, dry mlk
conpl exes thereafter. The divergence of product value |ater
resulted in USDA adopting split manufactured classes first,
through the dass IIl-A mechanismin the early '90's, and |ater
with the establishnent of Cass IV in Federal Order Reform

Figure 1 (attached) shows the gross product val ues on a
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m | k equival ent basis using the yield factors that exist in the
current FMMO Class Il and IV fornmulas for the two conpl exes
Figure 2 (attached) shows the difference as defined by
subtracting the gross Class |V value fromthe gross dass |11
val ue. Make allowances are omtted fromthe analysis for
sinplicity. Prior to California's establishment of separate
mlk prices for the cheese conmplex and the butter, dry mlKk
conplex in the late 1980's, marginal volumes of mlk nore
easily noved to the conplex yielding the higher returns. 1In so
doi ng, the reduced production of the |ower valued conplex
resulted in an increase in prices for its products while the
i ncreased production of the higher valued conplex resulted in a
decrease in price for its product, driving toward price
convergence across the uses. Wolesale shifts of mlk between
the conpl exes were not required to effectuate the convergence
on conmtted mlk nmoving on the margins was sufficient. The
di sparate val ues across the two conpl exes that devel oped after
California split the manufacturing class pricing, eventually
led to pressure to simlarly split the manufacturing conplex in
FMMO s.
Wthin the regulated mlk supply, which includes al

G ade A mlk under the existing Federal O der and under
Proposal 1, market signals --

JUDCGE CLI FTON: Wuld you begin again with that sentence,

pl ease?
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M5. TAYLOR Wthin the regulated m |k supply which
includes all Gade A mlk under the existing California O der
and under Proposal 1, market signals that ordinarily would
conpel a manufacturer to adjust output, increasing production
when hi gher price signals, higher prices signal shortages, and
decreasi ng producti on when | ower prices signal surpluses, are
negative -- or are negated by the parallel novenent of cost
wi th finished product values. The |ack of a margin-driven
incentive to adjust production volumes results in a slower
adj ustment to market surpluses and deficits of specific
finished products. This lack of tinely adjustment contributes
to a higher priced volatility for those finished products. The
result is that mlk fromlower val ued uses whose nargins are
protected by the same system remains nore conpetitive than the
mar ket woul d otherwi se dictate. In essence, road bl ocks exi st
that dissuade mlk frommoving to its "highest and best”
manuf act ured use.

The ultinmate consequence is that one class of
manuf act ured products may be in shortage at the sanme tine that
anot her class of manufactured products may be in surplus. That
inability to attract mlk froml ower val ued manufacturing uses
to higher valued manufacturing uses, results in prices of
manuf act ured products pushing to greater extremes (both on the
high and the low side). These prices are sustained for a

| onger period of time than would be the case if differentials
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in the econom c val ue of those manufactured products all owed
markets to nove mlk. This volatility hurts producers,
processors, and consumers, and the sustained disconnects are
troubl esone both at the producer and processor |evels. The
different price levels create very different returns for
producers across regions in the country depending upon
investnent in Class IIl and IV capacity in the region, and
create challenges for processors, particularly in the export
mar ket s.

Although I"mcritical of the market inpacts of the
split manufacturing classes that exist both in California and
existing FMMJ s, |I'mnot advocating a change in that structure
at this tine. But it is very inportant that if USDA
pronul gates a California Federal MIk Marketing Order as a
result of this proceeding, mandatory m nimum pricing of mlk
for manufacturing not be adopted. Adopting the sanme discretion
regarding the regulated price application in mlk for
manufacturing that exists in all other FMMOs, will allow the
mar ket pl ace to work across greater volumes of mlk, and |
believe, will result in the greater movenment of mlk into the
hi gher val ued product conplex at any given time. That
i ncreased responsiveness to market forces on 20 percent of the
US m | k supply and of volune roughly equivalent to
New Zeal and's total m Ik production will benefit the entire US

i ndustry, including producers, processors, and consumners.
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Q Thank you. Thank you, Ms. Taylor. Could you just turn

to page 7 and Figure 1, and | know you have di scussed the

figure in your table. Wy don't you tell us what you did and

what the chart shows here.

A. Certainly. What we did was took the CMVE cheddar bl ock,

the CME AA butter, and the central whey price series for

t he

period fromJanuary of 1985, actually, | should clarify that

the CME didn't trade cheddar for a part of that, so in the

earlier years it would be the National Cheese Exchange Cheddar

Price. But we translated it into a hundredweight of m |k gross

val ue by using the sane yields that exist in the current

Cass Il formula. And we did the sane thing for the nonfat

dry mlk and butter conplex.
Q And what is Figure 2, on page 8?

A If | look at Figure 1, | identify that the differences

are not as clear just because of the scale on Figure 1.
we added Figure 2 so that you could nore clearly see the

di fferences between the Cass Il conplex values and the

And so

GO ass |V conplex values. And you can see that the differences

got over $6.00 just in one nonth, in 2004, with cheese being

above the butter powder val ues, and have al nost reached $4. 00

to the negative at tinmes as well. So this is sinply to | ook at

those differences nore clearly.

Q Even as | looked at Figure 1 initially, I sort of

saw,

it sort of |ooked like they all tracked very closely. But when
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you do the subtraction and the scale, it gives you a different
pi cture, correct?

A Yes.

Q Does Leprino have a practical ability to use G ade B
mlk?

A No, we don't. The products that we make, and the
custoners who we serve, require a Gade A m |k supply.

Q This testinmony has addressed mandatory pooling. Do you
have any coments about disorderly marketing in California?

A At this point, I do not believe that disorderly
marketing exists. To the extent that there has been market
dysfunction, it's been largely associated with periods when the
California Department of Food and Agriculture set a m ninmm
regul ated price that exceeded the market clearing |evel, at
times stinulating overproduction at the dairy farmlevel, at
the same time as constraining plant capacity. And that was,
that's been the cause of any market dysfunction, but on an
ongoi ng basis, | wouldn't consider that to be disorderly
mar ket i ng.

Q Turning to page 3 of Exhibit 116, in the carry over
par agr aph when you say you think of nmandatory pooling or
i ncl usive pooling as being mandatory pricing, and you say Since
pricing and pooling are separate activities, could you explain
alittle further what that concept means to you?

A. Sure. The point that | was trying to clarify there is
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the potential confusion that m ght cone al ong with sonebody
thinking that if you are part of the system that, first of

all, you have an option of whether to be in or not, but that

t he mandatory pooling would only apply to those who opt in. So
thinking about it in terns of clarifying between an individua
handl er pool and a market-wi de pool, and | wanted to
specifically address the, we're also tal king about mandatory
pricing that manufacturers are not being given the option of
whet her to be in or out.

Q Ckay. And also on page 3, could you el aborate, in the
second paragraph you have a statenment that says, "this
inefficient novenent of mlk in order to clear surpluses also
results in | ower producer returns due to increased cost to
transport.” Do you have any additional thoughts? Could you
el aborate on that sentence?

A, Certainly. |'maware at periods, of periods in the
sanme context as | already referred to, where the regul ated
price overstinul ated production beyond what willing plant
capacity would absorb in California, where mlk was sold into
ot her states at a discount, and in addition to the delivered
price being at a discount below which a California plant could
buy that mlk. The producers al so were absorbing the
transportation cost to get that mlk out-of-state. And so in
sone cases it may be a return back to producers that's $5.00 or

$6. 00 bel ow what they could have gotten in California, had
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there been flexibility in the California systemto sell that at
a market clearing price in California.

Q Your Honor, | nove the adm ssion of Exhibit 116.

JUDGE CLI FTON: Does anyone wi sh to question M. Tayl or
bef ore determ ning whether you have any objection to the
admi ssion into evidence of Exhibit 1167 M. Mltner?

CROSS- EXAM NATI ON

BY MR M LTNER

Q Good afternoon, Ms. Taylor.

A.  CGood afternoon, M. MIlton

Q Perhaps these questions could come on cross, but
think they speak to the construction of the tables, and so |
t hought maybe this woul d be a better opportunity to tal k about
it. So aml correct that both Figures 1 and 2 you prepared, or
they were prepared under your direction?

A.  They were prepared under nmy direction

Q And when the tables were prepared, were they prepared
usi ng standard conposition of mlk, 35317

A.  The Standard conposition of mlk which doesn't include
31, | believe, and on the protein side it is 2.99 and sone
change. But it is the standard conposition at which
Federal Order prices are typically stated.

Q Ckay. | wanted to get alittle bit nore detail on the
yield you used to calculate that. So for butter, what was the

yi el d per hundredwei ght that was used?
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A, Are you referring to the Class Ill or the dass IV
formul a?

Q Let's start with -- well, let's do both

A. Ckay. And | apologize, | did not bring up the yields
for dass IV, so | may have to ask for a break to get those,
but the Class Il formula, the yield should be 9.6393 for
cheddar bl ock.

Q Ckay.

A, 5.843 for whey.

Q ay.

A.  And .4238 for butter.
Q Gkay. Thank you.

JUDGE CLI FTON: Does anyone el se wish to ask questions of
Ms. Tayl or about Exhibit 116 before determ ning whether to
object? No one. |Is there any objection to the adm ssion into
evidence of Exhibit 116? There are none. Exhibit 116 is
admtted into evidence.

(Thereafter, Exhibit Nunber 116, was
received into evidence.)

MR ENG.I SH.  Your Honor, | suspected, and it turns out to
be correctly fromthe court reporter, that it appears to be
time for our afternoon break.

JUDGE CLI FTON: Good. And that -- that allows the
retrieval of the yield infornmation on Class IV. Al right.

Let's take 15 mnutes. It's alnost 4:00. | nean, it
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is almst 5 mnutes 4:00. Please be back and ready to go at 10
m nutes after 4:00. 4:10.
(Wher eupon, a break was taken.)
JUDGE CLIFTON:. We're back on record at 4:10. M. English?
MR. ENGLI SH: Thank you, your Honor.
BY MR ENGLI SH

Q M. Taylor, perhaps, did you rattle off a nunber a
little too fast and want to correct the record and al so add
dass 1V?

A Yes, certainly. Thank you. The Cass Ill whey yield
that | quoted, | skipped a nunber. And the correct yield
factor that was used in 5.8643. | had omtted the 6. And on
the dass IVyield, the butter yield that we used is 4.2385,
and the nonfat dry mlk yield is 8.5982. And I'lIl clarify on
the conponent |evels as well. So the conponent |evels, at
standard assunption, the protein is 2.9915, which is the 3.1
protein in 100 pounds the skim tines .965, to get it to 100
pounds of standard mlk with 3.5 fat. And the other solids is
5.6935, again, 5.9 percent other solids in 100 pounds of skim
mul tiplied by .965.

Q Ckay. W are going to have a test now and see who can
repeat that back, other than court reporter. At this tine,
your Honor, the witness is available for further exam nation by
ot hers.

JUDGE CLI FTON:  Thank you. W would like to go first with
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questions for Ms. Taylor? M. MIltner?
CRCSS- EXAM NATI ON
BY MR M LTNER
Q Ryan MItner, counsel for Select MIk Producers.

My first question is, pertains to the |ast paragraph on
page 3, in particular, the second half of that paragraph. And
W t hout quoting the entirety of it, it seenms to nme that what
you are describing I would lunp in the category of sinple
supply and denmand responses.

A, That would be correct.

Q Ckay. Mving on to, actually it starts in that
par agraph and carries over, and | appreciate your explanation
of what you nmeant by conpl ex, because that was a question | had
as well.

To delve into that a little bit nore, when you, when

you think of a manufacturing conplex in this context, is it a
single plant or is it nore of an aggregate of all the plants in
a particular nmarket or does it not matter?

A I'mthinking of it more in aggregate and sone plants
may have nore flexibility to alter volumes and through-put than
others. I'mthinking of it in a broader market context.

Q Ckay. Looking at the Figure 2, obviously, the figure
represents what it, what it purports to be the difference
between the Class Il gross value and the Cass |V gross val ue

as you have calculated it. Wat is the take away you want the
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Secretary and the rest of us to pull fromthat?

A.  That the variance between the two returns has increased
over time, and that that difference, that disconnect between
the butter powder value and the cheese val ue can be sustai ned
for longer periods. And ny contention, there are severa
factors that have contributed to this over this tine, and there
are lots of things going on in the market. But ny contention
is that wth the volume of mlk that in 1989 started to get
isolated fromthe market forces by the split manufactured val ue
pricing, in the context of nandatory pooling, these disconnects
are both greater in value, as well as nore sustained over a
period than you would have if we didn't have the nmandatory
application of pricing and pooling in California. And ny
encour agenment for a take away for the Secretary would be not to
nmake the same mistake in the pronul gation of a Federal O der
rule.

Q In preparing your testinony, were there other
variations on this chart that you considered presenting other
than this one?

A No.

Q You stated in your testinony that you excluded the
i npact of nmake allowances for sinplicity. | don't want to put
a word in your nmouth. WAs it sinplicity was the word that you

chose? Yes. Make allowances are onmitted fromthe analysis for

simplicity.
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A, Correct.

Q D d you or anyone el se undertake the conplexity of
| ooking at this with the make all owances in it?

A W did not.

Q D d you or anyone else cal cul ate what the net effect of
nmake al | owances are on the gross value for either Class Il or
Cass IV, aside fromthis chart?

A. No, that is easily calcul able under the present
formula. Quite honestly, given the tinefrane at which we were
putting this together, for one, we didn't have explicit nake
al owances for all of those product conpl exes going back to the
begi nning of the period, and the additional conplexity |I didn't
t hi nk woul d add any val ue.

Q Let's talk about dairy math. |If one were to take the
current make allowances and nmultiply tines the yields that you
have testified to, and aggregated those for each class, would
that, would you believe that woul d provide us with the overal
make al | owance inpact for the gross values in your figure?

A It would for recent times, it doesn't necessarily, it
may change the intersection on the axis. It doesn't
necessarily change the concl usion.

Q And obviously as you go back and nake al | owances
change, or perhaps make al | owances don't go back all the way to
"85, nmy history doesn't go back quite that far, but | don't

think they go back that far. So you would have to do that, if

5312

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXVI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

for the -- let me back up. To incorporate that for the
entirety of the period in your figure, there would be nultiple
make al | owances for the same product, right?

A. Correct. And then we would get into an argunment on
what the appropriate make all owance is, and whether a policy
was incorrect at a given time, so we're keeping it sinple.

Q W won't do that today. | have done sone back of the
envel ope calculations, and it seens to me that the aggregate
make for Class Il is somewhere in the nei ghborhood of $3.20
plus or mnus, and that the aggregate make al | owance for

Cass |V is sonewhere around $2.20. Does that sound reasonabl e

to you?
A. | have not |ooked at themin sonetinme. So if you have
done the math, I'Il start with that framework. But | cannot

confirmthemat this point.

Q Gkay. Wthout confirmng them and assumng ny math is
in the ballpark, and there's sonmewhere between 90 cents and a
dollar's difference in the make costs between the two cl asses,
that woul d reduce the spread between the two by that same
anmount, correct?

A Yes.

Q Wuld if you were to reduce the spread by that 90 cents
to a dollar, does that change at all what you would like us to
take away fromthe figure?

A. The variability would continue to be the sane. The
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percent of the time that it's positive versus negative woul d
shift, the X-axis, or the Y-axis intersect would shift, but I
don't believe that the conclusion would shift.

Q Gkay. Thank you. That's all | have.

JUDGE CLI FTON: M. Vetne?

CROSS- EXAM NATI ON

BY MR VETNE:

Q John Vetne for Hilmar Cheese.

l"mjust trying to understand. Bottom of page 5, |ast
par agraph, second sentence, "but it's very inportant that if
USDA promul gates a California Federal M|k Marketing Order as a
result of this proceeding, mandatory mninmumpricing of mlk
for manufacturing not be adopted.”

You are there, as | read that, essentially, you are
referring to nandatory pooling of all m |k and manufacturing
classes; is that correct?

A. Correct.

Q kay. Wich essentially is what the California State
Order system has now, correct?

A, Correct.

Q And under a systemwhere all manufacturing mlk is
mandatorily pool ed, the novenent of raw producer mlk to
hi ghest and best manufacturing uses is inhibited; is that
correct? AmIl reading that correctly?

A, Yes.
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Q Ckay. So let me -- good, ny understanding so far is

good. Let nme continue.

So if in aregulated systemw th two manufacturing
cl asses, you woul d expect as a matter of pure economc
incentive, for mlk to seek a market outlet in a class where
the revenue exceeds the blend price, that woul d be the depool ed
cl ass, correct?

A Yes.

Q ay. And in mlk nmoving towards that higher revenue
cl ass because of the availability of those revenues, eventually
there woul d be nmore of that product produced and the nmarket
val ue of those products woul d adjust, and eventually come down;
Is that also correct?

A. Correct.

Q And at the same tinme, with respect to the |ess val uable
cl ass, economc incentive would be to draw m |k, raw producer
mlk, away fromthe |less remunerative class and put it into the
cl ass where you can get a prem um nmarket price above the bl end,
correct?

A. Correct.

Q And as a result, there would be a relative shortage
there woul d be |l ess available mlk for that |ess renunerative
class, and the prices of product in that class would go up, and
eventual ly there would be sone kind of closer convergence, and

it woul d happen sooner, correct?
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A, Correct.
Q | got it. Thank you.
JUDGE CLI FTON:  Wio next has questions for Ms. Tayl or?
M. Beshore?
CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore. Good afternoon, M. Tayl or.

A.  CGood afternoon, M. Beshore.

Q Just sone basic background, and probably not much nore
here.

Leprino has nine plants in the United States, as you
have indicated. Three are in California. The other six, could
you tell us where they are?

A. Certainly. One straddles the New York-Pennsyl vani a
border, Waverly, New York-Sayre, Pennsylvania, | believe it is,
conbi nation, one plant. One is in Renus, Mchigan; one is in
Al endale, Mchigan; one is in Ft. Mrgan, Colorado; one is in
G eeley, Colorado; one is in Roswell, New Mexico. And the
three in California are, there's one in Tracy and two in
Lenoor e.

Q kay. So | just want to tal k about the non-California
plants, briefly. Those are all nonpool plants, correct?

A, Correct.

Q Ckay. Inrelation to the Federal Order systen®

A.  Yes, correct.
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Q And they are supplied by contracts with Cooperative
associ ati ons?

A, That's correct.

Q Gkay. And those contracts are long-termcontracts, are
t hey not?

A, They are.

Q And for specified volunes of mlk required at the
pl ants?

A, Yes, with sone nuances.
Ckay. Wth some ranges of --

Seasonal bal ancing is provided.

o > O

Ckay. And while they are nonpool plants, the contracts
are based on Federal Order prices, are they not?

Yes.

d ass prices.

Yes.

o > O P

Wt hout getting going any further than this, they are
at least mnimmclass prices, federally, correct?

A W are also fromtime to time offered m |k at bel ow
Federal Order mninuns by that supplying cooperative.

Q Gkay. So the average price paid by your plants on, you
know, throughout the year, year-to-year, is at |east Federal
Order mnimumprice, is it not?

A Yes, it is.

Q Ckay.
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JUDGE CLIFTON: Mght | interrupt for sone spellings,
M. Beshore?

MR. BESHORE: Absolutely.

JUDGE CLIFTON: | don't know all the towns that you
nentioned for the plants that are not in California. | do know
how to spell Ft. Mrgan, and G eeley, Colorado, and Roswel |,
New Mexico. But the others | need help with all of them

M5. TAYLOR Certainly. Waverly is WA-V-E-R-L-Y; and
Sayre, Pennsylvania, where the southern part of the plant is,
is SAY-RE Remus, REEMUS;, Alendale, A-L-L-E-N-D-A-L-E

JUDGE CLI FTON: Thank you.

BY MR BESHORE:

Q Now, with respect to the, you know, your coments about
m | k moving to higher value and | esser val ued circunstances.
Lesser value uses. |If butter and powder is a really strong
market at a really good price, you don't expect your
Cooperatives supplying your cheese plants for the vol unes you
need to nove that volunme to the higher valued use, do you?

A. There are times -- we work very closely with our
Cooperative to try TO accommpdate both their needs while they
accommodat e our needs, dependi ng upon the overall supply and
demand bal ance. So there is sone flexibility at tines,
dependi ng upon our inventory |evels and customer needs.

Q \Well, | appreciate that. But when we're tal king about

the market nmoving in ways that, that reflects substantia
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differences in those prices, | mean, you don't want your
supplier to just play that market back and forth, you need a
committed supply of mlk for your product needs; isn't that
correct?

A. Certainly we need a commtted that coordinates with our
overal | business. But there are, at tinmes, when you have
significant surpluses in the base commodity products of cheddar
and butter powder. There are tines when there's some nargi na
m |k avail abl e across the system across the marketplace at
| arge that can nove, and we don't need whol esal e plant shut
downs. It is incremental mlk supplies that need to nove, and
that will force the price convergence.

Q Gkay. So that mlk noves if there's capacity to nove
it to, correct?

A. Correct.

Q Gkay. And when you are talking about butter powder
capacity, the Federal Order system basically you are talking
about Cooperative investnents; isn't that correct?

A.  There has been sone proprietary investment as well, in
the powder side in particular in nore recent years. Wat |
woul d observe on the butter powder capacity side outside of
California, is once California adopted the split manufacturing
cl asses, there was an extended period where the overall returns
on the butter powder conplex fell short of the cheese and whey

conplex, and it was increasingly difficult for entities to
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mai ntain that butter powder capacity. And | would say part of
that was, you know, an artifact of the California change.
Therefore, there has not been as nmuch capacity, flex capacity,
to nove mlk back and forth until very recent years when world
mar ket prices pulled that conplex up to a point where it

i ncented additional capacity.

Q But just to be clear, the years you are tal king about
there were like the '80's and the "90's when the IIl-A issues
were, arose in the Federal Order system because of California
pricing?

A It would be in the '90's.

Q Early '90's?

A. Right. California shifted over. M understanding is
that they had designated a separate class for cheese mlKk
versus butter powder mlk, but they were setting it on a single
price until a period in 1989.

Q Gkay. So in the Federal Oder system not talking
about California now, in the Federal Order system the great
majority of the butter powder capacity, until maybe sone very
recent proprietary investnent of which I'mnot sure |'m aware,
but it has been on the Cooperative side; is that correct?

A.  Yes, is largely been maintai ned by cooperatives.

Q Ckay. I think that's all | have. Thank you

JUDGE CLI FTON: Who el se has questions for Ms. Taylor?
Dr. Schiek?
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CRCSS- EXAM NATI ON
BY DR SCHI EK

Q WIIiam Schi ek.

Good afternoon, Ms. Tayl or

A.  CGood afternoon, Dr. Schiek

Q | knowwe're talking a little bit here about pooling
i ssues, not pricing per se, but | guess | wanted to ask you
about the inportance of market clearing prices, setting prices
on a regul ated systemthat are narket clearing. |s that just
an issue that is inportant in the nandatory pooling environnent
or is it inportant in other voluntary pooling environments as
wel |, and what's the difference?

A | believe it is universally inmportant, but probably
even nore critical in a mandatory pooling scenario. But it is
still inmportant under voluntary scenarios, because you have
manuf actured capacity that is needed to bal ance the O ass |
mar ket in some regions of the country where you need to
participate in the regulated systemin order, and get the poo
draw in order to be conpetitive at the farmlevel. And so
setting the price level in areas above the market clearing
| evel, you know, even if it is voluntary. And as a practica
matter, in order to conpete in the marketplace, you need to
participate. So it, it's inportant to be market clearing
regardl ess, but it is even nore critical in a mandatory system

Q And why is that nore critical in a mandatory systen?
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A. If you over value the mlk, you are going to have a
scenario simlar to what California experienced in 2007, where
you over stinmulate m |k production at the same tinme as plant
capacity is at risk. And we had, we'll go into nore detail
next week in ny testinony. But several cheese plants that were
at financial risk, some closed, sone defaulted on their
producer paynents for a period and were at risk of closure, and
so you are sending a market signal that's conpletely
i nappropriate that, you know, essentially ends up with a |ot of
i nefficient movenent of mlKk.

Q Ckay. In your discussion about market clearing in a
voluntary pooling system |, just make sure, maybe | didn't
understand but just to make sure | got it right. Are you, is
it, is what you said, if I could say it differently, basically,
if you are in a voluntary systemand the systemisn't market
clearing, even if you have the option to opt out, you are being
basically shut out fromthe pool draw so it's kind of |ike a
choi ce between two bad choices, right? |Is that accurate?

A. Correct.

Q Ckay. On page 5 of your testinony you nention, you
tal k about roadbl ocks existing to dissuade mlk fromnoving to
its highest and best manufactured use. And | wondered if you
could explain a little bit nore about why having mlk noved to
its highest best manufactured use is inmportant or desirable?

A. Certainly fromthe producer perspective, having a
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hi gher percentage of the mlk that's noving into the higher
val ued class increases the blend price and the pay out to
producers. Froman overall market perspective, if you think
about the inpact on volatility, and this goes back to ny
argunent that if you don't have the mlk moving to the higher
and best use, you end up with higher price levels on the

product in shortage that kills off demand in this volatility.

If -- if you don't have it nmoving and have that increased
volatility, essentially you start killing off demand, both
donestically and internationally. And so overall, | would

argue that it is not just processors who | ose as they have
difficulty managing that volatility and satisfying the custoner
needs, ultimately it is also the producers, because they |ose
the market due to that -- that damage that cones fromthe
extremely high prices. You just don't have the market

adj usting and noderating in a way that can continue to drive
demand f orwar d.

Q Okay. Sois this, is that what you were referring to
when you said this volatility hurts producers, processors, and
consuners a little bit farther down on the page?

A It is.

Q Gkay. Kind of followng up on one M. Mltner's
questions. He was tal king about the difference in the
manuf acturing all owance on a per hundredwei ght basis. And |

frankly, haven't |ook at the nunbers recently either. But |
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was wondering, do you have kind of a, some know edge of the
cost of building a plant that handl es a specified vol une of
mlk, let's say if | was tal king about a five mllion, four
mllion pound a day plant, that wondering about the relative
costs of building a butter powder facility versus a cheese whey
facility, do you have any, can you enlighten me on that

di fference?

A Wll, | can tell you that JimLeprino thinks we spend
too much noney on every plant, but beyond that, ny
understanding is for a nmore generic cheddar plant even, the
cost of the facility is significantly higher than for a butter
powder plant of the sane capacity. | don't have, off the top
of my head, the specific factor, but it's significantly higher
cost of capital, as well as higher technical resources
typically required in order to operate the plant.

Q Gkay. Gkay. | think that's all | had. Thank you

JUDGE CLI FTON: W next will question Ms. Taylor? Shall |
invite redirect before | ask if you have questions? |Is there
any redirect?

MR. ENGLI SH: Good invitation, but no.

JUDGE CLI FTON: There is none. M. Francis, do you have
guestions?

CROSS- EXAM NATI ON
BY MR FRANCI S

Q WII Francis, USDA. Just a couple questions to foll ow
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up. On page 5, | think | know the answer, but | want to nake
sure. In that mddl e paragraph, you nake a statenment about
"these prices are sustained for a long period of time then
woul d be the case if differentials in economc value of those
manuf act ured products allowed narkets to nove mlk." Wen you
refer to nove, you are not necessarily referring to a physica
transportation, but the choice to go into, as you describe it,
t he cheese conpl ex versus the butter powder conpl ex?

A. Correct.

Q Ckay. And in other areas, you used the simlar terns
but I think I could understand the context of that choice.

A. That's correct.

Q Gkay. And earlier on you were asked a question about
di sorderly nmarketing in California, and you made a distinction
bet ween di sorder or disorderly and dysfunction. Can you
el aborate a little nmore on the distinction and why you used
t hat word?

A I'mnot sure it was so well-intentioned as to explain
it. Oher than not wanting to get tangled up in the whole
debate on the statute and disorderly narketing. You know, the,
| think you could use the two words interchangeably. | don't
think that at this tine there's disorder in the California
market. But in 2007, whether you call it dysfunction or
di sorderly marketing, there was -- there were some real issues

where there were inefficiencies and incorrect market signals.
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But again, that was associated with setting of regulated price
above market clearing levels in the context of nandatory
participation in the regul ated price.

Q Fair enough. That's all we have at this tine.

Thank you.
JUDGE CLIFTON: M. Beshore?
CROSS- EXAM NATI ON
BY MR BESHORE:

Q kay. Thank you. Marvin Beshore.

Do | understand your testinmony, Ms. Taylor, to be that
the periodic, the occasional nmoverment of milk out of California
that's been referenced here back in '07, '08, and nmaybe, maybe
sone in 2012, I'mnot sure, but the occasional times when
mlk's nmoved out, your testinony is that that's been a product
of the overpricing of mlk to producers in California?

Regul ated m nimum price being too high causing an excess
production of mlk in California?

A, MIlk can nove out of California for a variety of
reasons. There were particular times, and particularly in
2007, when it was a period of surplus, and the comnbi nation of
strong mlk production wth reduced plant capacity, wlling
pl ant capacity, would |ead ne to believe that yes, it was the
over valuation of mlk at that point 4b | evel that flowed
through to producers and provided that incentive for themto

continue to produce higher levels of mlk than was denmanded in
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this market.

Q Okay. So if you are looking at those, if you are
eval uating whether the regulatory prices are too high, or out
of line, in that context, would you al so want to eval uate
whet her the regul atory systemis creating unecononic incentives
for mlk to be comng into the state and taking up plant
capacity because of regulatory price differences and factors?

A, Certainly. Particularly when you get into the dass |
market, for which I'mnot an expert, the conpetitive dynamc
Wi th surrounding areas is very inportant.

Q And -- okay. So in fact, if in-state mlk was,
In-state capacity was being taken up by out-of-state mlk
com ng in because of distortions in that market, you have to
| ook at that with respect to the mlk going out in terns of the
total operation of that regulatory systemof prices? Fair?

A, Yes, | would think you woul d want to understand what's
going on and mlk flows all directions.

Q Ckay. Thank you.

JUDGE CLIFTON: M. Francis.
CROSS- EXAM NATI ON
BY MR FRANCI S
Q WII Francis, USDA

Just on Figure 1 | just had one other additiona

question about the prices that you used. | think you said for
the dass Ill you used the CME bl ock cheddar and the CVE butter
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price, but | didn't catch what you used for a whey price.

A. | believe that that was the central whey, centra
state's whey price

Q As reported by Dairy Market News?

A. As reported by Dairy Market News and picked up through

the annual statistics.

Q And --

A. A nonthly average basis.

Q Ckay. And for the dass IV nonfat dry mlk price?
A. | believe that was also Central State's. | probably

shoul d go back and confirmthat it's a consistent price series,
that's a price series that | had enbedded in anot her
spreadsheet. | think Dairy Market News has defined the region
slightly differently over tine, and so if you would like, | can
provide at a different tine the specifics segments of time, if
it did, in fact, change.

Q But for the whey and the powder, nonfat dry mlk, you
used basically the Dairy Market News data with sonme potentia
variation depending on the region that was surveyed?

A. Correct. Wth an attenpt to be consistent in the
application to the extent we coul d.

Q Yep. Thank you.

JUDGE CLI FTON: Who el se has questions for Ms. Taylor?
M. Francis, do you want her to retrieve that infornation for

you for tonorrow as to what regions mght have been involved in
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the pricing of the whey?

MR FRANCIS: | think we're very famliar with Dairy Market
News and | think I understand fromthe response, so |I'm
sufficient. W don't need any further follow up thank you.

JUDGE CLI FTON: Thank you. Are there any other questions
for Ms. Taylor? There are none. You may step down. Thank you
so nuch. Thank you. And it is tinme for our nightly report.
Chip English speaking.

MR. ENGLI SH: Renenber that Mine weather forecast. So,
your Honor, we have nade it through, alnmost through six weeks
of the hearing, and | think, if | don't waive any privilege,
people on ny side of the aisle, or at least on ny tables, would
probably tell you that | have begged, flogged, done what | can,
| just don't have a lot of w tnesses for tomorrow. And |
nentioned as to a couple people off record, and even while
Ms. Taylor was on the stand, one of nmy witnesses noved from
Friday to Monday.

JUDGE CLI FTON:  And you wanted flow to go the other way?

MR ENGISH And | wanted the flowto go the other way,
yes. The flow of witnesses has been inefficient. Inefficient
noverment of witnesses. And, of course, you know, you can't
ever predict the cross-examnation. | mght have predicted
that Ms. Taylor wasn't done today. So | have two w tnesses for
tonorrow, down fromthree or four.

| have a M. Barry Mirphy with BESTWHEY, all one word,
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all caps, BE-S-T-WHEY. And | have returning to the stand,
M. Rob Bl aufuss from Dean Foods with respect to the issue of
pl ant definitions. So --

JUDGE CLIFTON: And M. Barry, what's his |ast nanme?

MR. ENGLI SH: Barry Murphy, MURP-HY.

JUDCGE CLIFTON. MURP-HY. And his first nane is spelled
how?

MR ENGLISH | believe B-ARRY. And | understand we
m ght have -- | understand he has quite the Irish brogue. So
M. English will be directing M., the Irish Mirphy.

JUDGE CLIFTON:  You said M. English will.

MR, ENGLI SH: Yeah, M. English will be directing the Irish
Murphy. And your Honor, all | can say is after six weeks, if
we have one short day as a result, you know, | apol ogize. |
have done what | can. At least it's a Friday, and | can assure
you | have done everything, including |osing sleep, sending
e-mails at 5:00 a.m, making phone calls, and at some point |
amnot at all in control of the circus.

JUDGE CLIFTON: Now, | have a witness for tonorrow, and
that is TomVan Nortwick, T-OM V-A-N, space, NORT-WI-CK
This is the gentleman that | have asked to testify. | don't
think his testinony will be long. But he is the publisher of
"Agribusi ness Publications". So, when he conmes, he often
cones, takes sone pictures, nakes sure we have chocolate mlKk

Wien he conmes, | would like to try to put himon so that we
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don't keep himtoo long. So hopefully that will work out.

MR, ENGLI SH:  Your Honor, with nmy witness list, | think
that isn't going to be an issue now. Again, renenber the Mine
weat her forecast, it is a beautiful Friday so | ook for fog.

JUDGE CLIFTON: Al right. Are there any announcenents
about tomorrow or, since tonorrow is Friday, any rem nders
about next week or anything further out than that?

Laurel May, we always like to hear it fromyou.

MS. MAY: Laurel May. Monday we're -- Mnday we're going
to the auditorium Facilities are limted there. Al so, we
w |l not be having refreshments that day, and we are not
allowed to eat in that room so kind of plan to drink ahead and
snack outside or sonething.

JUDGE CLIFTON: Very fine. And those of you who did go in
there, know that there are very few electrical plugs, so you
wll need to come with your laptops fully charged. And if you
have any opportunity to recharge themduring lunch, that w |
be smart. Ckay. Good. |Is there anything el se before we go
off record? Nothing. W go off record at 4:53.

(Wher eupon, the evening recess was taken.)

---000- - -
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