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TUESDAY, OCTOBER 27, 2015 - - MORNI NG SESSI ON

JUDGE CLIFTON: W are back on record, it is
Cctober 27, 2015. It's a Tuesday. |It's 9:00 in the norning.
W're in Covis, California, and today is Day 24 of the mlKk
hearing. M name is Jill difton. I'mthe United States
Admi ni strative Law Judge who is assigned to take in the
evidence at this hearing. | ama USDA enpl oyee. M
i nvol vement with the decision making process ends when |
certify the record. That is, | say what the exhibits are, |
say what the transcript volunes and pages are, and | have made
any corrections to the transcript using as gui dance, proposals
made by anyone who wi shes to propose a change.

All right. Let me now take the appearances of others
participating. | would like to begin with USDA enpl oyees, and
after that go onto other participants in the hearing.

MR. FRANCIS: Good nmorning. WIIliam Francis,
F-R-A-N-CI-S, Dairy Marketing Specialist United States
Department of Agriculture Marketing Services, Dairy Prograns.

MS. MAY: Good norning, Laurel May, USDA AMS Dairy Program
Mar keting Specialist.

M5. ELLIOIT: Hello, ny nane is Panela Elliott,
E-L-L-1-OT-T, | ama Marketing Specialist wth the USDA AVS
Dairy Program

MR. CARMAN.  Good norning, Cifford Carman, CGA-R-MA-N,

Assistant to the Deputy Adm nistrator Dairy Prograns
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Agricultural Marketing Service U S. Departnent of Agriculture.
MR MYKRANTZ: John Mykrantz, J-OHN, MY-K-RA-NT-Z
Agricul tural Economi st with the Pacific Northwest and Arizona

Orders on detail with Dairy Prograns.

MR, SCHAEFER: Henry Schaefer, HE-NRY, SCHA-E-F-ER
Agricul tural Economi st for the Upper Mdwest MIk Mrketing
Area Federal Order 30, on detail with USDA Dairy Prograns.

MR HILL: Good norning, |'mBrian HIll, B-R1-A-N,
HIl-L-L, with the Ofice of the General Counsel's Regul atory
and Food Safety Progranms Division.

MS. CHI LUKURI: Good norning, |'mRupa Chilukuri, R-UP-A
CGHI-L-UK-UR1, and I|'"'man Attorney with the Ofice of the
Ceneral Counsel .

MR, BESHORE: CGood norning, Marvin Beshore, MA-RV-I-N,
B-EESHORE, Attorney for the three cooperatives which are
Proponents of Proposal Number 1, California Dairies, Dairy
Farmers of Anmerica, and Land O Lakes.

MR, VLAHOS: Good norning, John M ahos, J-OHN
V-L-AHOS, with the firmof Hanson Bridgett, HA-NS ON,
B-RI1-DDGE-T-T, co-counsel for the co-op Proponents of the
Proposal Number 1.

JUDGE CLIFTON: M. Viahos, if you would conme back to the
podium | didn't take your appearance in the norning but |
know t hat you were here shortly after noon yesterday, and

just wanted to note that.
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MR, VLAHOS: Thank you very nuch.

JUDGE CLIFTON:  You're wel cone.

MR. SCHAD: Good norning, ny name is Dennis Schad,
SCGHAD | wrk for Land O Lakes.

MR ENGI SH.  Good norning, your Honor, my nane is
Chip English, GHI-P, ENGL-1-SH |I'"man Attorney with the
law firmof Davis, Wight, Tremaine, with nmy principle office
in Washington DC. |'m here on behal f Proponents of Proposal 2,
Dairy Institute of California.

M5. VULIN. Good norning, Ashley Vulin, AS-HL-EY, V- as
in Victor -- UL-1-N, I"'malso an Attorney representing the
Dairy Institute of California.

M5. KALDOR  Good norning, Rachel Kaldor, RA-CHE-L,
K-A-L-D-OR Executive Director of Dairy Institute of
Cali fornia.

MR, HOFFERBER: Good norning, your Honor, |'m
Scott Hofferber, SCOT-T, HOF-FERBER and |'mwth
Farndal e Creanery.

MR, RAM REZ: Good norning, ny nane is Mguel Ramrez,
RAMI-REZ |I'mwth Leprino Foods in Denver, Col orado.

MR ZOLIN M nane is Alan Zolin, A-L-A-N, Z-OL-1-N I'm
a consultant representing H | mar Cheese.

MR, DeJONG Janes Dedong, D-E, J-ONG Dairy Policy
Econom ¢ Analyst with Hi |l mar Cheese, dairy farner-owned

manuf act urer of cheese, whey, and m |k powders.
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MR. De CARDENAS: Good norning, G| de Cardenas with
Cacique, GIl-L, de, GARDENAS thank you.

MR. MOORE: Good norning, your Honor, Mac Moore with
Cacique, MOORE

JUDGE CLI FTON: And how is Mac spel |l ed?

MR MXCORE: M A-C

MR. VETNE: John Vetne, also a representative for Hil mar
Cheese Company.

MR. BLAUFUSS: Rob Bl aufuss, B-L-A-UF-US-S, wth
Dean Foods Conpany.

MS. HANCOCK: Nicol e Hancock, I'man Attorney with Stole
Rves, SST-OEL, RI-V-E-S, | represent the California
Producer Handl ers Association and Ponderosa Dairy.

MR. VANDENHEUVEL: Rob Vandenheuvel,

V-A-N-D-E-NH E-UV-E-L, here on behalf of MIk Producers
Council, a California dairy farnmer trade associ ation.

MR MLTNER. Good norning, Ryan MItner, MI-L-T-NE-R
Attorney for Select MIk Producers.

JUDGE CLI FTON: Thank you. |Is there anyone who has not yet
cone to the podiumtoday who expects to testify today? All
right. | see no one at this tine.

| would |ike nowto take announcenents and ot her
prelimnary issues.

MS. MAY: Good norning, Laurel My, again. As you know, we

are in this roomtoday, and then tonorrow we will be in the
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I ndependence Room for the rest of the week. | will find out
sonme time today whether or not we can | eave our things here in
the building or if we need to conpletely take themaway, and |
wll let you know that |ater.

As al ways, anybody that would like to, is invited to
testify at this hearing, and anybody who would |ike to ask
questions of any of the w tnesses may do so.

We are broadcasting via live audio feed, and that |ink,
if you want to send it to people, is www ans. usda. gov/live.

We are recording transcripts of this hearing, which are
avai | abl e approxi mately two weeks after the end of each hearing
week, and those are available for you to see at our ANS dairy
site. And sone copies of exhibits that we have al ready been
presented with, are in the file boxes on the table in the back
of the roomif you would like to help yourself to any of those.

At the end of the day yesterday, M. Zolin was on the
stand giving us his testinony, and | believe today we are going
to switch gears a little bit and hear from sone of the
gentlenen that introduced themselves earlier. So | wll let
M. English describe his plan.

MR. ENGLI SH: Good norning, again, your Honor,
Chip English.

So partly because of how things went yesterday with

wi tnesses, | think as a general matter going forward, if we

have witnesses who are here for the long-term they have to go
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later in the day, so that if we have w tnesses who need to get
out today, or in future days, we'll put themon. So for
instance, | think if | had known how things were going to go
yesterday, and mny dis-accomodation of M. Ahlem | probably
woul d have suggested to M. DeJdong that he wait so that we
could get all these things done. But that's, in retrospect,
that's sort of hel ping people ook at howto go in the future,
at least as | planto doit. That's how!| would like to do it.

So |l literally put M. Zolin on the stand yesterday
because we had about ten minutes, and as it turned out, he had
a statenent that worked out in ten minutes. But | don't think
doing his cross now is necessary, and so what | would like to
do is have the follow ng order today:

For Farndale, the first witness will be
Scott Hof ferber, whose already introduced hinmself for the day;
and followed by Cacique. And that wll be, | have already |et
USDA know, the two gentlemen would like to testify as a panel
for more efficiency, especially for cross-exam nation.

Qbviously, if and when M. Ahl em shows up, ny
understanding is that he will know by 1:00 p. m today about the
jury duty issue, and so he could be here sonmetime in the
m d-afternoon. W w || absolutely accommbdate him

The next witness on the list, tonorrows, after
tonorrows, after tonmorrows, is Rob Blaufuss for Dean Foods.

And ny anticipation, based upon how yesterday went, is that
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wll fill the list. If it doesn't, I will deal with it then.

JUDGE CLI FTON: Thank you. That's very helpful. Are there
any other prelimnary issues? | will read into the hearing,
the transcript, excuse me, the docket number by which this case
is known by the Hearing Cerk in the U S Departnment of
Agriculture. 1In brackets, [AQ nunber 15-0071. The AO stands
for agreenents and orders.

| just wanted to ask, for those of you who have
exhi bits that you have prepared ahead of tine, how many of you,
and |1'll just ask counsel to raise their hands, how nany of you
are making the initial copies of those at a conmmercial place,
i ke a Fed Ex office, or, you know, Kinko's or sonething |Iike
that? Ckay. Nearly everybody. | would |like you to keep
trying to do that, if you can. W have this copy machi ne here,
but as you probably have noticed, sonetinmes we need it
i nmedi ately for a speaker whose just arrived, and it's very
hel pful if it's available then. So, that we'd still like to
use it whenever we need it, but not for major production, if we
can.

MR ENG.ISH And this is Chip English. Your Honor, we're
trying very hard. Every once in awhile sonething goes w ong.
W appreciate the fact that it is here. But, for instance,

M. Hofferber actually brought his own copies today, as did
Caci que, so they have been nade el sewhere, and we're very hard

to nake those offsite. But obviously, every once in awhile

4709

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

i ke a one-page exhibit or sonething, and we really appreciate

USDA' s having the nmachi ne here.

JUDGE CLI FTON: Excellent. Al right. You may call your

first wtness, M. English.

MR ENGAISH So | call to the stand Scott Hof ferber of

Farndal e Creanery.
JUDGE CLI FTON: Pl ease make yoursel f confortable.
Ms. Elliott, we're marking an exhibit, will it be 107?
MS. ELLIOIT: That's correct.
JUDGE CLIFTON: Al right. 107,

(Thereafter, Exhibit 107 was narked
for identification.)
JUDGE CLI FTON: The exhibits are being distributed now
MR, ENG.I SH.  Your Honor, between passing out the exhibits
and the fly swatters, | lost track of what the exhibit nunber
was.
JUDGE CLI FTON:  107.
MR, ENG.I SH: Thank you.
JUDGE CLI FTON: Pl ease raise your hand if you do not yet
have a copy of Exhibit 107. USDA is going to share for now.
Al right.
| would Iike to swear you in in a seated position
Wul d you raise your right hand, please? And |'mgoing to have
you speak into the microphone rather than to ne, and we'll test
how cl ose you need to be.
4710
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MR. HOFFERBER  Certainly.

JUDGE CLIFTON: Al right. Do you solemly swear or affirm
under penalty of perjury that the evidence you will present
Wil be the truth?

MR, HOFFERBER: | do.

JUDGE CLI FTON: Pl ease state and spell you nane.

MR. HOFFERBER: M nane is Scott Hofferber, spelled
SCGCOT-T, HOF-FERB-ER

MR, ENGISH So a couple prelimnary things.

JUDGE CLIFTON: And you are?

MR. ENGLI SH:  Chip English.

So M. Hofferber's statenment really consists of 11
pages. And then on the back of 11 pages, are listed itens 1.1,
1.2, and 1.3, which is a portion of a transcript from CDFA. W
don't expect or intend the court reporter to wite into the
record that portion of the transcript. Sonme of it will be
quoted from anyway, but that's just a part of the exhibit that
W |l be otherw se, hopefully admtted. But we're not asking
for that to be typed into the transcript, and he won't be
reading it, except to the extent he reads in his testinony.

And 2. M. Hofferber, if you can, when you have a
headi ng, read the heading in along wth your testinony.

MR. HOFFERBER  Very wel |l .

DI RECT EXAM NATI ON
BY MR ENGLI SH.
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Q So why don't you get through the first paragraph of
page 2 of your statement and |I'l| have a few questions.

A, In this testinmony, the follow ng definitions shall
appl y:

1. "We" or "we" or "Qur" or "our" or "Farndale", refer
to Farndal e Creanery, Inc.

2. "COS" refers to "California Order Systent as
previously defined in this hearing s record.

3. "FMMO' refers to "Federal M|k Marketing Order"”

4. "CDFA" refers to "The California Departnment of Food
and Agricul ture"

5. "Stab Plan" refers to the "Stabilization and
Marketing Plans for Market MIk for the Northern California and
Southern California Marketing Areas" as adm nistered by CDFA,
as well as any other related |aws and regul ati ons adm ni stered
by CDFA.

6. "RDW refers to "Roller-dried (popcorn) whey for
ani mal feed"

7. "WPC-80 refers to "whey protein concentrate-80
percent protein, human grade, powder".

| am Scott Hofferber, the Chief Financial Oficer at
Farndal e Creanery, Inc., and | amhere at the direction, and on
the authority, of its Board of Directors. | have been enpl oyed
directly by Farndal e since May 1997, and was our outside

Certified Public Accountant (CPA) in various capacities for
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most of the prior 15 years while practicing in public
accountancy. | received ny Bachel or of Science degrees from
the University of Redlands in 1978, and nmy Master's of Business
Adm nistration fromthe University of Phoenix online canmpus in
2004. | achieved nmy CPA credential in 1988. | have actively
served the California dairy industry during my tenure at
Farndal e by testifying at hearings held by CDFA, serving on
CDFA Secretary Kawarmura's "Wey Review Committee", CDFA
Secretary Ross' "Dairy Future Task Force" and as Vice-Chair of
the M|k Producers Security Trust Fund.

Q Thank you. Now, this is a Federal MIlk O der
proceedi ng under USDA as opposed to CDFA. Have you ever
participated in a Federal MIk Oder hearing?

A, No.

Q Please continue.

A. Farndale is a third-generation fam|y-owned and
operated dairy processing facility in Southern California in
the Gty of San Bernardino. Farndale was established in 1979
by the Sibilio and Shotts famlies, spelled S-1-B-1-L-1-0 and
SHOT-T-S, who had been operating in the dairy industry
around the Los Angeles area since the 1950's. Wth fewer than
500 enpl oyees, Farndal e processes an average 28 mllion pounds
of mlk and cream per nonth, or about 120 | oads per week, into
cheese, sour cream WPC-80, and butterm|k. Farndale is

considered a "proprietary plant" because we have no ownership
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interest in cows and nmust rely on supply relationships with the
dairy producer conmmunity.

We are here to:

1. Express our opposition to the Cooperatives'

Proposal 1, and our concern over the use of the phrase
“disorderly marketing" to describe the current mlk narketing
Situation in California.

2. |If a Federal Oder is offered for California,
Farndal e woul d advocate for proposal proffered by the Dairy
Institute of California, Proposal 2, which brings market-driven
and market-clearing mninmmvalues for mlk, especially in
val uing the whey stream as a starting point for
end- product - based val ue determ nati ons.

3. Express our concern about the conpetitive
di sadvantage we face with the continuation of the preferentia
treat ment enjoyed by producer-handlers in the mlk pricing
schene.

Di sorderly Marketing

The "Manufacturing” classes of mlk in California are
O asses 2, 3, 4a and 4b. Farndal e's operations have included
California Casses 2, 4a and 4b. As such, we are periodically
rem nded of the "call provisions" within the Stab Plan where we
woul d be put on notice that, if mlk for the bottle should come
into short supply, processors like us would be required to

forego expected mlk receipts in order to neet the needs of the
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fluid markets. This is a clear indication that the Stab Pl an
was designed to assure an orderly supply to California Class 1
utilization. W understand that, unless a shortage occurs, all
is well and orderly with the Stab Plan and the marketing of
mlk. To use the term"Disorderly Marketing" to apply to any
ot her issues such as the profitability of individuals or
segnents of the supply chain, is inappropriate in our view.

W al so take exception to the phrase "The California
D scount" as described by some producers. Wiile there is
clearly a difference between California Cass 4b and the
Federal Class |1l mlk prices, the differences are explainable
and are a significant part of this hearing process. W defer
the detailed technical discussion of this issue to the
testinony of others, but will discuss the inpact of
i nappropriate end-product price setting where the whey stream
I's concerned in a nonent.

The phrase "The California D scount” could just of well
have been "The Federal Premunf. Had that phrase been adopted
instead, the tone of this debate m ght have turned away from
rai sing mnimmprices through the regulatory process, to
rai sing premuns charged to processors through face-to-face
arm s-1 ength business negotiation, either through the
producer's co-op | eadership or directly with individua
processors. The practice of adding a premumto the m ni num

regul ated price has al ways been a tool available to the
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California dairy industry under the Stab Plan. The use of
prem uns coul d have been enpl oyed to appropriately recognize
the widely varying nethods for dealing with the whey stream
whi ch results from cheese maki ng.

The reality is best described by Land O Lakes Vice
President, Pete Garbani, in his responses to CDFA hearing panel
nmenber Don Shi ppel houte's questions fromthe June 3rd, 2015,
CDFA hearing. That hearing was called by CDFA Secretary Ross
to consider tenmporary changes to the whey factor in the
California Cass 4b fornmula for pricing mlk used to nake
cheese. The relevant portion of that hearing's transcript is
attached hereto in Items 1.1 through 1.3. The text is
recounted here as:

"MR SHI PPELHOUTE: You are narketing sone of your
nmenber mlk to proprietary cheese plants, are you not?

MR GARBANI: Yes.

MR SH PPELHOUTE: And you are able to extract prem uns
above and beyond the class price?"

JUDGE CLI FTON: Start that one again, please, the question.
MR HOFFERBER

"MR SH PPELHOUTE: And are you able to extract
prem uns above and beyond the class price?

MR, GARBANI: It's funny because when that negotiation
happens the conversation usually heads toward, well, go to the

Departnent and get it.
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MR SH PPELHQUTE: So |I'll take that as a no, you are
not getting a prem un®

MR GARBANI: No, there -- there are premuns but it is
not nearly what we think the mlk is worth.

MR. SH PPELHOUTE: And so what keeps you fromgetting
what you think the mlk is worth?

MR GARBANI: Supply and dermand. "

We applaud M. Garbani's courage to tell it like it is:
"Supply and demand”. To cause a regulatory body to force
prices above what can be recovered fromthe end-products is as
di sorderly as any other concept under discussion in this
proceeding. To tie the value of the whey streamto dry whey or
any ot her product of value, certainly places at fiscal risk al
cheese makers who do not process whey into a product of val ue.

For exanmple, as a result of CDFA' s hearing process, a
variabl e whey factor tied to a product called dry whey, was put
into effect in 2003. At that tinme, we, Farndale, considered
the cost of disposal of the whey streamin the formof RDWas
an additional cost of making cheese and did not segregate the
cost conmponent for whey fromthe cost of fat SNF and prem umin
the California Class 4b mlk price. Also, the followng
figures are calculated using the full absorption cost
accounting method, meaning that general admnistrative and
overhead costs are allocated to the product |ines, including

RDW in recognizing the profit or loss of any particul ar
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product line. For 2005, we |ost $439, 000 maki ng cheese,
including a $260, 000 | oss fromour waste whey stream sold as
RDW For 2006, we |ost $413,000 maki ng cheese, this includes a
$142,000 [ oss fromour waste whey streamsold as RDW |n 2007,
t hrough August, we |ost $347,000 maki ng cheese, this includes a
$1, 383,000 gain fromour waste whey stream sold as RDW

We concl uded that the cost of mlk for cheese had
become greater than our ability to recover that cost in the
mar ket pl ace. Continuing to pay for the whey in the cheese mlk
at a price which was based on a product we weren't naking, and
at a level that was severely negatively inpacting the cheese
product line, was untenable. Upon the realization of this
col l apse and the viability of cheese naking, we shut our plant
down on August 12, 2007. W, along with a number of ot her
snal l er cheese makers, immediately petitioned CDFA for a
hearing on an expedited basis to correct this failure in the
California Cass 4b mlk pricing formula. Thankfully, CDFA
responded on an expedited basis with a call of a hearing that
was held on Cctober 10th and 11, 2007, and a hearing decision
that was inplemented on Decenber 1st, 2007. As an aside, we
expect that this responsiveness by the COS will be lost with an
FMMO, a concern of ours contributing to our reluctance to
support the nove to an FMMO for California. Wth cooperation
fromour supplier co-op and our custoner base, we returned our

pl ant to operation on August 19th, 2007 and were able to stay
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afl oat for the three nmonth hearing process.

Fol | owi ng the 2007 hearing decision, repeated efforts
to re-introduce a variable whey factor into the pricing fornmula
finally succeeded on Septenber 1st, 2011, with subsequent
repeated petitions for further increases. Recognizing that the
COS had now been set up to repeat the terrifying situation we
had experienced in 2005 through 2007, we had to take a hard
| ook at our options, including going out of the cheese business
all together, and decided to bite the bullet and nmake the very
significant investment in a higher val ue whey processing
facility. Qur WPC 80 processing plant went into full operation
in August of 2013. This so-called upgrade to our ability to
efficiently elimnate the waste whey stream conmes wth great
risk. The required capital investment, market devel opnent,
gl obal demand, and other factors, make this course of action
worthy of our retaining any marginal inprovenents gained by
affecting this change. It remains to be see whether or not we
made the right choice.

Wth the advent of the WPC-80 product line, and in
consi deration of the enornous capital investnment required, we
changed our cost accounting practice to including the whey
conponent cost portion of the California Class 4b mlk price in
the WPC-80 department, rather than leaving it in the cheese
mlk cost. For the follow ng analysis, we included the whey

conponent cost portion of the California Class 4b price in the
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cost to process RDWin order to conpare apples with apples.

The 18 nont hs endi ng June 2013 of our RDW operation
resulted in a loss of 1.21 cents per pound of cheese produced,
a cost which was absorbed by the cheese operation. In the
final six nonths ending June 2013 of the RDWoperation, the
result was a loss of 2 and a half cents a pound of cheese
produced. This increase in loss was directly attributable to
the -- strike the second to the -- higher California Cass 4b
mlk price resulting fromthe increased whey scal e i npl enent ed
on September 1, 2011, in conbination with the higher market
prices for dry whey.

| want to re-read that sentence, if it's all right.

JUDGE CLI FTON: Pl ease.
MR, HOFFERBER: It is kind of an inportant one.

This increase in loss was directly attributable to the
hi gher California Class 4b mlk price resulting fromthe
i ncreased whey scal e i npl enented on Septenber 1, 2011, in
conbi nation with higher market prices for dry whey. It was
this continued erosion in our ability to recover the costs of
RDWthat reaffirnmed our decision to nove to WPC- 80.

The 25 nont hs endi ng August 2015 of our WPC-80
operation resulted in a profit of .51 cents per pound of cheese
produced, an inprovement of 1.72 cents per pound of cheese
produced (.0051- -.0121) gets you to 1.72 -- over the

af orenentioned 18-nmonth period in the RDW process. The nost
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recent eight nonths ending August 2015 of the WPC-80 operation,
however, resulted in a loss of 7.57 cents per pound of cheese
produced, an additional |oss of 5.07 cents of per pound of
cheese produced (-0757- -.0250) over the simlar RDW process

ti mefrane.

The inmprovenent to 0.51 cents per pound of cheese
produced falls woefully short of the return on investnment, or
RO, necessary to service the debt incurred on nmaking the
necessary investnment. Further, the continuing price slunp in
the WPC-80 nmarket strains our ability to service the debt and
to remain in the cheese business.

The dramatic downturn in the market prices of WPC-80 in
the last eight nonths |leading to the aforenentioned |oss of 7.5
cents per pound of cheese produced with our new operation
anplifies our earlier points regarding the risk we have
undertaken to stay afloat in the cheese business. The
inability of the pricing systemto appropriately track the
val ue of WPC-80 markets, or any particular whey di sposa
met hod, and translate that into an appropriate mlk pricing is
obvi ous and not accounted for in the Stab Plan or the FMVD
Proposal 1.

In 2007, a variable whey factor nearly ruined the
smal | er cheese makers when dry whey prices went unexpectedly
high. A hearing at that tine returned the whey valuation to a

reasonable flat rate of 0.25 cents per hundredwei ght.
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JUDGE CLIFTON: That's 0.25 dollars.
MR, HOFFERBER: |'msorry, you are correct. Yes. Right.

25 cents a hundredwei ght. However, as the econom c nodel for
dairy farmng in California has continued to underperform
nmostly due to an oversupply of milk in the existing and
un-incent ed-t o- expand processing conplex, the outcry fromthe
producer conmmunity has been reduced to the unwarranted,
unj ustified, and unproductive focus on the whey valuation in
the 4b fornula as a neans to an end; that end being pure price
enhancenent.
Mandat ory Pool i ng

W believe that the COS has responded to the needs of
the whole dairy industry in a tinmely and orderly manner. Some
of the hearing decisions have fostered growth and prosperity
and sone have provided significant challenges to our operation.

That said, if the USDA determ nes that disorderly
mar keting does, in fact, exist in the CCS, then we nust
advocate in the strongest manner possible for the proposa
offered by the Dairy Institute of California. The Co-Op -- it
says petition, | meant proposal -- the Co-Op proposal is vastly
overreaching in its assertion that mandatory pooling is
necessary for the new FMWMO. M. Garbani's words echo here:
"Supply and demand." To build a guaranteed price |level at too
high a cost to us, renmoving any ability to mtigate the costs

of clearing the market in times of excess supply, would
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certainly put our operation at greater risk than we already
face wth our nove into WPC- 80.

To our know edge, no other FMMO has mandatory pooling.
Rather, there is greater flexibility to find a market clearing
price level in the current FMMO s than would result fromthe
structure requested in the Co-Q's Proposal 1 for an FMMO for
California.
Proposal 3 - Producer-Handl ers

Farndal e is opposed to Proposal 3; the maintenance of a
producer - handl er or producer-distributor exenption. This is an
extrenely delicate topic for us, as we have | ong-standing
busi ness rel ationships with sonme of the producer-handlers in
the COS. It is, however, yet another peculiarity in the COS, a
topi ¢ of disharmony within the producer community, and a rea
item of business concern to Farndale. W appreciate that the
Federal Orders have appropriately regul ated producer-handl ers
whose markets attain a specified volume and support such
regulation if a Federal Order is offered for California.

Farndale is a "proprietary plant"” meani ng we have no
source of mlk or cream supply other than that which can be
purchased from producers. In other words, we don't own or
control any cows.

Sal es- bel owcost prohibitions exist in the Stab Plan in
an attenpt to prevent predatory pricing practices in the

mar ket pl ace. Ostensibly, this prohibition |eads to orderly
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mar keting and a |level playing field among the purveyors of the
end- product s.

A producer-handler is, by definition, a cow owning
group who al so manufactures end-products for sale into the
mar ket pl ace. There is a limted volume of raw product that
escapes certain costs relating to the pool and quota for these
entities. This limted volume, however, is significant enough
to create a conpetitive advantage at the custoner-by-custoner
| evel over a proprietary plant which is fully regul ated and
supporting the pool and quota pricing system

The raw product, being mlk and cream constitutes 64.7
percent of the total cost to make our California dass 2, or
Federal Class 1 and 2, end-products. A producer-handl er could
al locate that portion of raw product which benefits from
preferential exenpt quota treatnent, segregating that product
fromits regulated price based products, and target another's
custoner with that tenporarily cheaper product creating a
predatory pricing opportunity that escapes sal es-bel ow cost
prohi bitions. This conpetitive advantage in favor of a
producer-handler is a continuing threat to our California 2 or
Federal Class | and Il operations.

JUDGE CLI FTON: Read that sentence again, please.
MR HOFFERBER:  Sure.

This conpetitive advantage in favor -- we're going to
have to insert the word "of" there -- in favor of a
4724
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producer-handler is a continuing threat to our California
Cass 2 or Federal Class | and Il operations.

Thank you, your Honor.

Hypot hetically, a producer-handler offers a competitive
product to an existing custoner of ours at a price bel ow our
cost to make it. W then, would |lose that customer to the
producer - handl er because their end-product is significantly
cheaper. It then becones quite a lot of effort to retrieve the
customer. W frequently do get the custonmer back once pricing
get normalized, as it inevitably would. 1In the nmeantine, the
producer-handl er could shift its "small volume" production
focus to another custonmer. W agree that this would be an
appropriate strategy if we had the sane exenption that is
afforded to the producer-handler. W don't have that
exenption, and have to find other neasures to retain custoners
when we conpete head-to-head with a producer-handl er enjoying
t he exenpti on.

Where we have no direct evidence that this hypothetica
practice occurs, as we do not, nor should not have access to
the books and records or internal communications of any
producer - handl er organi zati ons, we have experienced
circunstances in our market and our custoner base which
strongly suggest it has occurred, and is occurring. It is time
for this inappropriate opportunity to be renoved fromthe

conversati on.
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And our testinmony is respectfully submtted by ne,
Scott Hof ferber.

JUDGE CLI FTON: Yes, go ahead and read exactly what you
have got at the bottom of page 11

MR. HOFFERBER  Very good.

Respectfully submtted, Farndale Creanery, Inc.
Scott Hof ferber, CFO

JUDGE CLI FTON:  Thank you. | would like to go back with
Ms. Elliott and nake the very small corrections. | would |ike
us to turn to page 7, and in the mddl e of the page we're going
to strike one of the phrases "to the".

M5. ELLIOIT: kay.

JUDGE CLIFTON:. "TO THE." Al right. The next one is at
the bottom of page 8, the last line, we're going to strike the
word "petition" and insert the word "proposal".

M5. ELLIOIT: kay.

JUDGE CLIFTON: And then the last one is on page 10, in the
m ddl e of the page we're nmerely going to insert the word "of"
in the sentence that begins "this conpetitive advantage in
favor."

M5. ELLIOIT: kay.

JUDGE CLIFTON: And there we insert the word "of". Thank
you, Ms. Elliott.

BY MR ELLIOIT:
Q And thank you, your Honor. Chip English
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Thank you for your testinmony, M. Hofferber. Can you
tell us alittle bit about Farndale Creanery, Inc.'s size?
There's a -- there's a Smal| Business Adm nistration rule that
USDA applies, and it has to do wth the nunber of enployees
t hroughout the entire conpany, so not just in the plant. But
can you tell ne how many enpl oyees your conpany has?

Yes, we have 100 enpl oyees.

Q | know you weren't here yesterday, but at the end of
the day Judge Clifton remarked on whether or not there's an
ability to get what woul d ot herw se be confidential information
in the record with the respect to some of the costs and yields
and perhaps even noisture levels. Have you participated in

CDFA' s cost studi es?

A Yes.

Q For about how | ong?

A 19 years.

Q And as you say, you are a Certified Public Accountant?
A | am

Q And what can you tell us about CDFA's cost studies with
respect to the issues in this hearing, especially as to whey?

A. The Stab Plan includes, the pricing formulas under the
Stab Plan include a nake all owance, and in assessing where that
make al | owance shoul d be set, the Departnent, the CDFA conducts
a cost survey audit, if you will, of the cheddar makers in the

state wth respect to cheese, the butter powder makers. They
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wll test the manufacturing classes for cost figures. Those
studies include inquiries about yields and inquiries about
vol umes of cheese processing, primarily cheddar. There are
statistics calculated on a Monterey jack as well, but the goa
is to get a cheddar-based nake al | owance nunber.
Those data | know have been presented in what are

call ed pre-hearing workshops in the past at sone of the prior
hearings, that |leads me to believe that those data are
publ i shed by CDFA in a manufacturing cost study, which I have a
pretty strong recollection that that is out there as public
record. |If not, it can certainly be ascertained froma nunber
of the hearing records where those data have been included in
t he pre-hearing workshop material s.

Q Thank you. You have used sone phrase, we have had a
| ot of Economi sts on the stand, we have a couple of accountants
but they have done a specific things. But you have used sone
terns of accountancy in your statenent, and so | want to maybe
explore a little bit nmore what you nean by full absorption cost
account i ng.

A, Certainly. |In the academ cs of accounting you take
cl asses that are sonetinmes called managerial accounting or cost
accounting, and you |earn how to construct a presentation of
your financial information that is useful analysis to determ ne
your profitability in any particular manufacturing or in any

sort of production environnent. Cost accounting is a nmethod by
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whi ch you stratify your costs in a manner that causes themto
be directly attributable to the product. So to describe this,
there are a group of costs called direct costs. So for cheese
making, if | put that cheese in a box, that box is a direct
cost, the bag it isinis a direct cost, the mlk that gets
used in that production of that cheese is a direct cost, it
just doesn't belong to any ot her departnent or any other
product, it's a direct, what we call a direct cost. So we wll
classify a nunber of our expenditures as direct cost.

Now, the work of art in accounting is, how do you take
sonething |ike your tel ephone bill and convert that to a direct
cost? \Well, unless you keep unreasonably expensive records in
order to do that, you generally end up with that as a genera
and admi ni strative expense. So you end up with a pool of costs
over here of things that aren't directly attributable to the
product, and you have to ultimately get themback into the cost
of the product somehow. So some of the work of professional
art here is to come up with the schenes by which you fairly
al l ocate your G and A pool, general and adm nistrative, pools,
to the product |ines such that you fully absorb all of the
costs of your enterprise into getting it into the product. So
when the sal es guys cone to nme and say, what price do | need to
get out of this product to cover all of our costs? You can
provi de them that nunber to sone |evel of precision

When | say that we're using full absorption cost, what
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| amgetting at is exactly that process. W have direct costs,
we have operating costs, what's our, somewhat the work of art
interns of being directly or indirectly allocable, and then
there's things you just have to give up on. The electricity
bill that goes into the boilers, that goes into all the
products, you have to nmeter the stuff and come up with a

nmet hodol ogy.

Now, ny allocation schenes at Farndale, | probably have
about 20 different allocation schenes with different bases for
whi ch we nove things around on our cost accounting sheet. For
our G and A pool itself, we have six pools. You have a G and A
pool, we have a transportation pool, we have a nai ntenance
department pool. And so we can say these costs are directly
al l ocabl e to the maintenance departnent, but then that
mai nt enance departnent serves the products somehow. And so
there are different allocation schenes for each of these groups
of costs.

For the G and A pool, we use a bl ended nunber of tota
revenue and total pounds of product moved through the plant.
That was the fairest way we could think of at the time to nove
our Gand A pool. Al of that to say, once we have done all of
that exercise in the accounting departnment, we come down with a
profit or loss for that particular product line, and then take
t hose nunbers agai nst whatever it is we're trying to neasure

and account for.
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In my testinony, | talk about full absorption cost
applying to profitability or loss relative to the whey stream
And so when | nmake that shift fromincluding the price of whey
inthe mlk in our RDWprocess, to noving it directly to the
whey, we changed basically our cost allocation nethod once we
went to the WPC-80 plant, to include the cost of whey agai nst
that. W believed that that |ine was going to becone an
end-product line in itself, profitable in its own accord and
wanted to put the cost of the whey in the mlk price against
that profit center or cost center as it turns out. That's --
sonet hi ng nore?

Q No, well, I think that's -- unless does Judge Cifton
do you want to ask?
JUDGE CLIFTON: So in what year did you nove it? It is in
your testinony, but |'ve forgotten.
MR, HOFFERBER: Yes, and actually, it can exist in both
pl aces, depending on the presentation. Yes, the question, well
you heard the question.

How | present the information is fluid. | can change
that at any time. For the sake of this testinony, when | first
presented the RDWfiscal results, the cost of whey in the mlk
was not included in those nunbers because at that tine it was
actually allocated back, it was its own cost departnment and got
allocated fully back to the cheese to determne the

profitability of the cheese.

4731

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Once we took on the WPC-80 line, with the huge
I nvestment that was involved, we determ ned that we wanted to
make that then a profit center of its own. And so in doing
that, we changed our nethodol ogy fromleaving the cost of whey
in the cheese mlk nunber, to noving it to the whey nunber so
that we had that nunmber to conpare to going forward. For this
presentation, in order to conpare apples to apples, | went back
to the RDWworld and took the whey conponent out and added it
to the RDWIline so that we have got the cost of whey in both of
those sets of numbers for this analysis.

In terms of ny presentation to the external world, like
t he banks and everybody, it started with the WPC-80 pl ant.
BY MR ENGLI SH.

Q Wiich opened when?

A W went full operation August 2013.

Q Gkay. Now, you just said for presentation to banks,
etcetera. So this full absorption cost accounting is not just
sonmet hing you do internally, correct?

A Absolutely not.

Q It is sonething that you need to show for the purposes
of getting and naintaining | oans, correct?

A, That's correct.

Q Ckay.

JUDCGE CLI FTON: So when you, in your testinony, show me a

period of time in which cheese production | ost noney and
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processing the whey stream | ost noney, is the |oss of
processing the whey streamincluded also in the cost of making
cheese?

MR. HOFFERBER: In this presentation, the nunber where |
say we |ost X anobunt of noney in cheese, did include the whey
portion, and | broke that out as mnmy second nunber in those
three statements, |lost or made. Because actually in 2007, the
whey streamwas actually very val uabl e because the price went
up so high and our cost didn't change that nmuch. It actually,
the price in the market went up so high that it actually got
stripped the cost of the whey in the whey stream

JUDGE CLIFTON: As well it should, you would think.

MR, HOFFERBER: Wl |, yeah. The probl emwas, the cheese
was kinda, sorta didn't really do the sanme thing, because for
our operation, the cost of the whey in the mlk was still in
t he cheese nunber. So even though the whey side went way
north, we're absorbing all the cost of the mlk in the cheese
side, and the cheese side was where | said | was, $1.383
mllion to the good on the whey side, but | [ost $387,000 on
t he cheese side.

MR ENGLI SH:  $347, 000.

MR, HOFFERBER: Sorry, 347 on the cheese side. So the
cheese went down 1.8 mllion'ish, and the whey side, actually,
in isolation, without the cost of the whey in that number, went

up, because all the revenue was agai nst the RDWand none of the
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cost of the mlk in that particular presentation.
BY MR ENGLI SH.

Q So to be clear, back in those days when you are doing
the cal culation, you had the revenues over in the whey side,

but you had the costs over in the cheese side.

A.  The other way around.
Q Ckay.
A, For the RDW
Q For the RDW
A.  Because all the costs were against the RDWnone of
the -- well, all of the costs except for the mlk --
R ght. Ckay.
A -- piece were in the RDW

Q So mlk piece wasn't in the RDW the mlk piece was in
t he cheese?

A. Correct.

Q So to the extent you had a $1.8 nmillion loss in cheese,
sone element of that is attributable to the actual cost of the
whey being attributable to the cheese?

A, Correct.

JUDGE CLI FTON: Thank you, M. English, for letting ne
i nterrupt.
MR. ENGISH  You're wel come, your Honor, please do. And
| -- this is one of those cases where, because of my accounting

background, | mght start asking questions where | understand,
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M. Hofferber understands, and naybe nobody el se understands
what we're tal king about.

MR, HOFFERBER: |'mgetting sonme affirmative nods.

JUDGE CLIFTON: Well, this witness, as you know, is
extremely val uabl e because of his accounting background, plus
hi s hands-on operation at a plant, so | amvery grateful that
he's here.

MR. ENGLI SH. Thank you, your Honor, | am too.

BY MR ENGLI SH

Q Al right. Anything else on the full absorption issue
or accounting issues for the noment? You may get sone cross
that goes there as well.

A, Sure.

Q Now, you just mentioned, and | was going to go to page
6 anyway, about the required capital investrment, and |'m
certainly not |ooking for a specific nunber, |'mvery
respectful of confidential information, but what was the
relative size of that investnent for the WPC- 80 operation?

A. It was an anount, the anount of that investnent -- |
have phrased it this way in hearing testinony before -- the
amount of that investnent equalled the entire rest of our
plant, Cass 2, Cass 4a, all the rest of our plant, at
depreciated cost at that point in time. This investnent was
equal to everything else we had goi ng on.

Q Now, why did you choose to make, you know, to create a
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WPC- 80 operation, rather than a drying operation for dry whey?

A. Al of the history of the price of that product allowed
us to pencil out and conme to an adequately profitable nodel for
di sposi ng of the whey stream by making this investnment, and for
a ten-year horizon | think is what we had picked as a payback
on the thing.

Q Are you going to nake a ten-year horizon?

A, No, we're not, not if this keeps up.

Q It's going to be |onger?

A It will be longer now

Q Does that nean that you couldn't pencil out a dry whey
operation?

A.  Dry whey had become a product in California that
basi cal |y nobody was making. | think there's one operation
maybe, one and a small one, that make the product. That's been
an issue in hearings testinony over tine, that how are we
peggi ng dry whey, any value to dry whey when virtually there's
really none of it going on in California. Nowthat we're
tal ki ng about a national exposure, | think that conversation
m ght change, because | think there's probably enough dry whey
out there being made that it -- it can enter the conversation
as a target. But our continuing position on this is that the
anount of investment to do any sort of value added whey
processing is so different between the different processes,

that you really need to have a nechanismin the pricing scheme
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to recognize all these individual nethodol ogies in making whey.
It turns out, WPC-80 has been so attractive for so long, we're
so late to the gane in this thing. The guys that were doing 80
ten years ago are now doi ng isolates and ot her even higher
value stuff. And it is just a quickly noving target in a world
of making an investment that really needs a | ong payback
period, and really can't suffer the kinds of changes in the
underlying fundanentals to justify the investnent. And that is
a real problemw th any of the regulatory ideas, in nmy opinion.

Q So one final line of questions for direct. On page 6
you referenced sort of what | would view as an extraordinary
event, which was the shutting down of your plant in August of
2007.

A Yes.

Q Sol would like to discuss a little bit about what
happened in sort of the m |k novenent marketplace as a result
of that, you know, one-week shutdown.

A Ckay.

Q So you have said that you have a cooperative
Cooperative supplier. And but obviously for that week, |
assune you didn't take any m | k?

A, W took no mlk that week, in our cheese operation

Q In your cheese operation

A, W continued the O ass 2 operation.

Q

But you didn't absorb into the Class 2 operation the
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volume that was in the cheese?

A No.

Q Do you know where the mlk went for that week that it
normal Iy woul d have cone into your plant?

A W nade that inquiry at the tine, and we were told that
the mlk that we would have taken, ended up in DFA's Corona
pl ant, at Col den Cheese, which very shortly after that, they
shut down, but that's another deal.

Q Then --

A W then inquired, well, how did that displace any of
the Golden's mlk? And we were told by our co-op rep that the
DFA ended up then diverting mlk into Idaho. And what we
di scovered a few nonths down the streanfine is, we had cheese
com ng back into the LA market at prices |ower than we could
make it at under the state plan.

Q And was that comng from | daho?

A Yes.

Q kay. So just to sunmarize that, for a one-week
shutdown with m |k being displaced, you ended up with
conpetition com ng fromunregul ated part |daho, com ng back
into California as cheese?

A Yes, that was our observation.

Q And that was being priced |ower than you were able to
sell it at at a regulated price?

A. Correct.
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Q Ckay. Now, you also referenced on page 6, the
cooperation of your supplier co-op. And | don't want to go
into a lot of details into that, but was there some kind of
acconmmodat i on when you reopened in order to make everything
wor k?

A. Yes. As | have spoken earlier in ny testinony about
prem uns being charged over the mninmumregul ated price, in our
agreenent with our suppliers, we were paying a premum a
service charge, to get the mlk to us. And part of the
cooperation during this unusual event for us, the co-op
suppl i ers suspended charging us those service charges for a
period of tine.

| also nentioned that we got cooperation from our
customer base as well, and that was, we inplenmented a price
increase at the sanme time, straining sone of those
rel ati onshi ps, but explaining to themthe situation and
educating themon what all was going on in the business. And
they worked with us on that for a tineframe that got us through
to the Decenber 1 hearing decision.

Q Now, given the circunstances of supply and what was
going on in the marketplace, as opposed to having to have that
di scussion with your cooperative cooperative supplier, it would
have been much sinpler if you could have purchased m |k bel ow
class, correct?

A, Yes.
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Q Your Honor, | have no further questions on direct, and
| nmove the adm ssion of Exhibit 107.

JUDGE CLIFTON: |Is there anyone that w shes to ask
guestions of M. Hofferber about Exhibit 107 before determ ning
whet her you object? No one. |Is there any objection to the
admi ssion into evidence of Exhibit 107? There are none.
Exhibit 107 is admtted into evidence.

(Thereafter, Exhibit 107 was
received into evidence.)

JUDGE CLI FTON: Wio woul d |ike to ask questions of
M. Hofferber to begin? M. Beshore.

CRCSS- EXAM NATI ON
BY MR BESHORE:
Q Good nmorning, M. Hofferber. Marvin Beshore.
A.  Good norning, sir.
Q So, as you know, | represent your cooperative

Cooperative.

A, Yes.
Q I'mnot sure -- one of themis. So we appreciate your
patronage, certainly your -- and | appreciate, you know, sone

of the information you have provided here, which, you know, is
beyond what's been provided by sone other w tnesses, which, you
know, | think we all understand that.

Do you report, does Farndal e report to the National

Dairy Products Weekly Mandatory Reporting?
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A Yes.

Q Ckay. So --

A.  Weekly reporting meaning the price survey?
Q Yes.

A Yes.

Q That's the one. kay. You have indicated on page 2 of
your statenment, you process an average of 28 mllion pounds of
mlk and cream per nonth. So sone of that, | take it, as you
have stated, is cream not mlk. Do you purchase creamon the
open market ?

A, As opposed to?

Q Wll, creamis not regulated, the price of creamis not
regul ated by CDFA, correct?

A Yes.

Q Ckay. So that's what I'mtalking about, is the open
mar ket for cream

A.  The answer is yes.

Q Ckay. How do those values conpare to, if you conpare
themto the mnimumregul ated val ues?

A. W pay, generally we pay class price plus a service
charge for the skimmng of the mlk to get it into a form of
cream Once in awhile we have paid for a load at a multiplier
of the Double A comodity butter price, which is, has been nore
expensive than the California regulated price or devel oped

under the previous described schene.
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Q Ckay. So when you are paying class price for cream
what class is that?

A, Cass 2, currently.

Q O the 28 mllion pounds of mlk, do you care to say
how much is m |k versus creanf

A 90 percent is O ass 4b.

Q 90 percent dass 4b?

A. 10 percent would be to O ass 2.

Q ay.

A. Currently. W suspended our, abandoned our 4a
operation five years ago or sonething. W stopped making
butter about five years ago.

Q Ckay. But the sour cream sour dressing, buttermlk
etcetera, that 1'mjust reading off your web page products --

A. | understand.

Q ~-- they are about 10 percent of your vol ume?

A. 10 percent of the volume of mlk going through the
pl ant, vyes.

Q Are the -- was the cost pricing profitability,
etcetera, of those products, rolled into your cheese cost
accounting?

A No.

Q So when you offered P and L, profit and | oss nunbers
here on cheese and whey in total operation, you have actually

got another bucket, which is the O ass 2 products?
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A Right. There's a butterm |k bucket and there's a sour
cream bucket .

Q Gkay. And are those profitable |ines?

A.  Year over year, yes. There are periods of time during
the year where they will become only narginally profitable.
Actual ly, butterm |k is about break even actually for us, at
full absorption.

Q Gkay. So but at full absorption, the other dass 2 --

A.  Sour cream --

JUDGE CLIFTON: | have got to caution you. For this to
| ook good when it's typed, his voice has to stop before yours
starts.

MR. HOFFERBER: You are right. | have adopt ny deposition
mentality. Right?

JUDGE CLI FTON:  You do.

MR. HOFFERBER: Everybody fi ni shing.

JUDGE CLI FTON:  You do. You were, you got an A plus, plus,
on your testimony. Extrenmely excellently and paced beautifully
presentation. But this part you are getting right now a C

MR. HOFFERBER Wl |, as a career overachiever, | wll
endeavor to do better.

JUDGE CLI FTON:  Very good. And M. Beshore is fornulating
his question as he goes, so he's not finished until he stops.
Ckay. M. Beshore, do that again, wherever you were.

MR. BESHORE: And your Honor is absolutely correct, | am
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formulating as | go and sonetines it's rather deliberately, or
in a deliberate pace, put it that way.

And | don't know where | stopped, where | was, or
where -- where you were.

JUDCGE CLI FTON: Well, okay. So you were talking about, you
know, were each of the lines profitable, and then he said
butterm | k about break even. Does that hel p? Do you want it
read back?

MR, BESHORE: Do you remenber what you were respondi ng to?

MR. HOFFERBER: | was -- you had asked about ot her buckets,
and | had identified two of them the butterm |k bucket being
nmore or |ess break even over tine, and the sour cream bucket
being a profitable for us.

BY MR BESHORE:
Q Thank you. Ckay.
At sone point in response, perhaps in response to
M. English, you were identifying six pools of costs and you
tal ked about three. You, on nmy notes at |east, you identified
three, which were G and A, transportation, maintenance. What
are the other three?

A.  \Warehousing, what | called indirect production costs
whi ch woul d include things |ike boiler systens, the cooling
systens that apply to all of the buckets. Continue the phrase.

Q Right, that's five.

A.  Yeah, well, okay. W have ten, we had ten total when
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we were doing butter, so we have nine now, and four of those
are the profit centers; cheese, whey, sour cream buttermlKk.
Now | need to identify five. And they are; transportation
war ehousi ng, indirect production costs, naintenance, and

G and A

Q Ckay. Five rather than six?

A, Well, we had this butter departnent that was floating
out there as a nunber when it was ten, but that's, like | say,
been gone for about five years.

Q That's gone. Very good.

JUDGE CLIFTON: That last one, G and A what does that
stand for?

MR, HOFFERBER: Ceneral and Adm nistrative costs; the phone
bill.

JUDGE CLI FTON:  Thank you.

MR. BESHORE: Executive salaries.

MR, HOFFERBER:  Yes.
BY MR BESHORE:

Q Right. GOkay. Let me, a couple of questions about the
cheese operation. Do you -- do you -- how do you narket your
cheese? Strictly at 40 pound bl ocks or do you process it into
consuner packages or can you tell us about that?

A, W nake a 40 pound bl ock product solely. W do market
a very small anmount of shreds of our own product, where we will

make the product in a 40 pound bl ock, send it out to a
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shredder, take it back, and re-sell it. But it is an
experiment for us right now, it doesn't hit the radar in terns
of any kind of real nunbers.

Q To what |ocations do you -- do you sell the 40 pound
bl ocks?

A, Ckay. Qur product is sold as far East as Col orado; as
far South as into Mexico; and as far North as, we have product
goi ng into Washi ngton and | daho at one tine, and that woul d be
not 5 percent of our overall output. The by far majority of
our overall output stays in Southern California. San Diego, to
Cal abasas, to Las Vegas. Las Vegas not being Southern
California, per se.

Q kay. How nuch of it stays in-state, if you know?
What' s that?

What percentage stays in the state California?
95 percent.

O the total cheese production?

> O > O »F

Yes.

Q kay. So that nostly goes then to what have been
referred to in some of the testinony here earlier, to
converters who cut and wap it and into consunmer packages?

A. Right, shreds is a big portion of our custoner base.

Q Ckay.

A Institutional food service. W'Ill sell it into

restaurants that will shred it thenselves or do whatever they
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want with it, but it's going off of our side as a 40 pound
bl ock.

Q Do the custoners to whomyou sell for shredding,
converting for shredding and cutting and wapping, do they also

pur chase from ot her sources?

A Yes.

Q Fromwhat -- from where?

A I --

Q Wo are your conmpetitors, | guess?

A This is only to ny know edge, |I'mnot on the sales

team so | have a very limted awareness of all of this. But |
know we do conmpete head-to-head with H lmar quite often, and
then Pacific Cheese for the shred stuff, we'll conpete with
t hem

Q Ckay. How about out-of-state conpetitors?

A Yes, but | don't know names of where that we do run
wi t h.

Q Do you know, w thout the names of the conpanies, do you

know the | ocation of the out-of-state --

A No --

Q -- conpetitors?

A -- 1 do not.

Q Gkay. Oher than in the 2007?

A, 2007, we were given that specific know edge on inquiry,

yes.

4747

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q So in 2007, when you shutdown for a nonth, were you at,
a week, I'msorry, were you at the sane vol umes back t hen,
roughl y?

A No.

Q You were at a lesser or greater?

A W were lesser. W were probably running, | would

have,

can |l ook at ny testimony fromthat tine, but I would --

| would say 25 to 26 mllion pounds.

Q kay. So when you shut down for a week, you turned

away, what, five mllion pounds of mlk or so?

A

No, we turned away 90 percent of say 25 mllion, 23

mllion pounds.

Q Ckay. | understood --

A Oh, a nonth, sorry, you are right, five mllion pounds.
Right. That's a fair nunber.

Q Ckay.

A.  Probably 6, we were doing about a mllion pounds a day

in the cheese side, so between 5 and 6.

Q Ckay. In your current whey processing operation of

WPC- 80, what do you do with the perneate?

A

Lactose perneate is sold back to a dairy farmer group

as feed.

Q
A

So is there any -- as aninal feed?

Yes.

Q Ckay. So is there any reason why that's not what
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process for |actose, edible | actose or other --

A. There's no -- we were out of a capital budget, we
couldn't afford to put that extra processing in.

Q Gkay. So when you made the, if | understood you
correctly, when you nmade the investment in the WPC 80
equi pment, you projected, you did that over a ten-year horizon?

A. That's right, yes.

Q Gkay. So you were, you were projecting a ten percent
return on the capital per year over that period of time?

A Yes.

Q And that was after a full cost absorption accounting?

A Yes.

Q Gkay. And you based that off of the history of WPC- 80
mar ket that, as you understood it?

A Yes.

Q Do you purchase, do you process whey for other
entities? | nmean, do you buy way fromother entities?

A, No.

Q Is that a choice or, that you don't choose to purchase
it, or isit not available fromother entities, or can you tel
us about that?

A It's difficult to process whey fromother facilities
that aren't making the same product we make. If you are
dealing with a cheese maker who is naking a saltier product, or

a nore col ored product, or, you need to conformtheir input to
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your throughput. Does that make sense to you?

Q | think -- | think so.

A, You have to -- | mean, if it cones in too salty, you
are going to have to find a way to strip the salt out of it, so
it is consistent with the rest of what you are putting through
the process. So although we built our plant with some capacity
to take external whey streams, we haven't found one yet that's
conpatible with our process. And that excess capacity isn't
remarkabl e. We were expecting we mght be able to help
sonebody el se nuch smaller than us out, but there's another
problemw th whey in that it doesn't travel well. You wll
have to pasteurize it on creation, and you will have to
re-pasteurize it when it shows up, because sitting in the truck
for any length of time at all is a petri dish for the bugs.

Q Ckay. So there are sone other cheese plants in your
part of the state that do not have whey processing capability;
I's that not true?

A.  Not the same as ours, correct.

Q Ckay. They nake different cheese products than you do?

A, And they have their own whey settlenment going on,
what ever they can figure out how to do for thenselves, yes.

Q Ckay. So their whey is either not available or not
useful to you?

A O not economcally viable to put through our system

Q Ckay. Page 8 of your testinmony you nake the comment at
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the mddl e of the page, that, I'mtaking a phrase out of the
sentence, "the econom c nodel for California -- for dairy
farmng in California has continued to underperform”

What do you nean by that?

A. Dairy farmers aren't getting enough noney.

Q And that's due to their econom c nodel ?

A. That's due to the California Stab Plan not returning to
themthe noney that they think it's worth. W need that. W
need the dairy farmer in the community to run our plant, but we
need to be working off the sane page so that we're both
profitable.

Q So if they are not getting enough noney and you are
payi ng too nuch already --

A No. Wll, yeah. | nean, |'mpaying too nmuch already.
| don't think | said that.

Q Are you paying just the right anmount?

A. | pay what the Stab Plan tells ne to pay at this point.

Q kay. Well, if you are -- okay. |Is that about the
ri ght amount as far as you are concerned?

A | don't know that I"'mallowed to have an opi ni on about
it. It iswhat it is. | mean, we'll testify at hearings that
we think that the variable factor in the whey stream when the
underlying product is out of whack with what's reality of what
we' re nmaking, yeah, we're paying too much in that situation.

Q Gkay. Like |l said, howare the farmers going to get
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nmore while you pay |ess?

A.  That's the $64, 000 questi on.

Q Ckay.

A.  Again, |'man Accountant, not an Econom st.

Q You neke sone conmments on pages 8 and 9 about, you
know, under the heading "Mandatory Pooling". And | guess ny

only question about that is, where, you haven't testified in

any Federal Order hearings, | think you nade that clear,
correct?
A. Correct.

Q You have no, you have you have no busi ness experience
in a Federal Oder regulatory system correct?

A. Correct.

Q kay. So where do you get the information that |eads
you to nake the comments you make on pages 8 and 9?

A, Industry publications, industry trade associations,
M Ik Producers Council Wekly Report, Cheese Reporter, Dairy
Institute publications. | mean, | read.

Q ay. | think that's all the questions | have at this
time. Thank you very nmuch, M. Hofferber

A.  Thank you.

JUDGE CLI FTON: M. Hofferber, when you were descri bing
where your cheese goes --

MR HOFFERBER:  Yes.

JUDGE CLIFTON:  And | recogni ze the name San Diego, and you
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named anot her name in Southern California that | did not
recogni ze.

MR, HOFFERBER: Yeah, | said Cal abasas, and actually that's
ki nd of our sour creamworld goes there, but our cheese wl|
make it out to Ventura. Calabasas is CGA-L-A-B-A-S-A-S, by the
the way. But then there's Ventura, Oxnard, we know we have
some product making at that far Northwest of us.

JUDGE CLIFTON: Al right. And when you say 95 percent of
your cheese stays in-state in California, do you nean it's
packaged in California or do you nmean it's consumed in
Cali fornia?

MR, HOFFERBER: My comment with that has to do with ny
know edge of the location of our custoners. |If they take the
product and further broadcast it, | don't knowthat. So I, we
do a study every year. W have to, we have to report to the
Cty of Los Angeles for a tax that they inmpose on products
being sold in Los Angel es, whether they are delivered into
Los Angel es, or whether they are picked up and taken into
Los Angel es we have to differentiate. So we do a study every
year on our entire customer base, where is the stuff going. So
based on that study as to where our products are |anding, both
by our own delivery, which is about 40 percent of our product,

we deliver it, and it's about 60 percent is picked up wll

call. And once we pull the tailgate down and put the seals on
it, I don't know where it goes necessarily. Al | knowis ny
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buyer, the buying entities account for about that nunber, 95
percent staying hone.
JUDGE CLI FTON: Thank you. Wio next will ask questions?
CROSS- EXAM NATI ON
BY MR VETNE:

Q John Vetne, representative for Hilmar Cheese. Thank
you, M. Hofferber, for interesting and detailed information
about your system and costs, and not just abstract, but hard.

Al ong sone of the lines that you just discussed about
your product, somehow | |ost the connection of the dots there,
so pardon me if | go over ground that's previously been plowed.

At your plant you nake 40 pound bl ock cheese, correct?

A Yes.

Q And you do a little tiny bit of shredding at your own
pl ant ?

A. No, all the shredding is done offsite.

Q Okay. So it is just 40 pound block. And is it just
cheddar or are there other varieties you produce in block forn?

A. W nake cheddar, we nake Monterey Jack, we nake reduced
fat versions of both, and we do some culture product of those
sanme flavors.

Q Ckay. So it leaves your plant in 40 pound bl ock and
goes to a converter, cut-and-wap operation. Are there
multiple locations that you send your product to for that

pur pose?
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A, Again, once we pull the tailgate down and put the sea
onit, | don't know exactly where everything is going. But
general |y speaking, yes, there are nore than one custoner that
w |l take the product and cut and wap it; there's nore than
one customer that will take the product and shred it, or take
the product and put it into their restaurant systens, and then
the restaurants will do whatever they are going to do with it,
shred it, or slice it, or whatever.

Q Ckay. Once you put the tailgate down, is that your way
of describing the way you nmarket FOB your plant?

A. That's correct. A hundred percent, FOB ny plant.

Q Gkay. And you have buyers that receive it in bul k?

You transfer title at that point?

A Yes.

Q Ckay. Do you have multiple buyers or a principle
buyer ?

A, W have 130 customers.

130 converters that --
No, just all purpose, everybody that buys.
Ckay.

Pl us or m nus.

o > O > O

For your block cheddar. Are there nultiple --
A.  The cheese, that's our total custoner count. A |lot of
them buy both Cass 2 and 4a product, so there's a lot of cross

over between the two universes. | would say there's probably
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90 cheese custoners.

Q Ckay. Are any of the cheese products made fromthe
bl ock that you sell tailgate down at your plant, are any of
t hose packaged under a |abel that is your own or is it all
sonebody el se's | abel ?

A No, the only label that's our own is on the 40 pound
block itself. W do not have it reconfigured with our Iabel on
it for cheese.

Q Ckay. So you identify your product by putting a | abe
on the packaging of the bl ock?

A, Correct.

Q And then your customers convert it to sonething el se
and if they want to put their own, well, they put their own
| abel on it and show the plant?

A We're done with it.

Q Gkay. Gkay. In '07, you indicated that you nade
i nquiries about product comng in fromldaho. Ws it your
under st andi ng that product was comng in fromldaho in bulk
bl ock formto some of your custoners that were receiving your
bl ock?

A. It would be an assunption on ny part, but because

that's the only layer that we play on, | would have, | would
bel i eve that would be the case. But, specifically, | couldn't
tell you.

Q Gkay. And the source of your information concerning
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the source of Idaho m |k was that business people in California

w th which you deal ?

A Yes.

Q Gkay. Your mlk supplier?

A. M hesitance indicates yes.

Q kay. Now, let me talk about the buckets.

A Sure.

Q | want to get to your bucket list. Wen you calculate

an account for cost, as | understand it, you originally took
all the mlk that came in for cheese and you di sposed of the
whey, and whatever costs those were, were allocated back to the
cheese. So if you nmade a profit, you took val ue of cheese,
m nus the cost to dispose of whey and other costs, and
determi ned a net profit, correct?

A. Correct.

Q And now you split the mlk going into cheese into two
cost buckets to see how each perfornmed separately, correct?

A. Correct.

Q Ckay. And there were tines, as | understand it, when
the cheese bucket made noney but the whey bucket didn't.
You are tal king about subsequent to the split?
Yes.
Yes.

Ckay. And vice versa?

> O > O »F

Yes.

4757

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q And in tines when both buckets had a hole in them
nei t her bucket perforned with a profit.

A. | would have to kind of |look at the detail of those 25
nonths just to be able to say absolutely yes to that. There
are tinmes when the whey bucket would do well enough and the

cheese bucket woul d be breaking even.

Q Ckay.
A, And vice versa. | nean, | think the matrix is
conplete. | think all conbinations of those opportunities have

presented thenselves in those 25 nonths.

Q And you understand what's bei ng proposed here in
Proposal Number 1 would affect your cost input in both cheese
and whey bucket s?

A Yes.

Q Ckay. The cheese bucket would come in your cost
accounting with a regulated price fromthe Federal O der system
that substantially exceeds the regul ated price you have been
paying in California, correct?

A That's our understandi ng.

Q And the whey bucket would come in with a regul ated
price in excess of what you have been paying in California?

A, That's what | understand.

Q Soif that, if that produces a loss in both of those
accounting buckets, you might be able to continue to operate

your entire conpany by nmaking sour cream and cheese, correct?
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A \Well, if whey is inextricably attached to cheese. So
if the whey suffers enough such that it w pes out the cheese,
we woul d have to seriously consider stopping both. But now,
because we are doing what we are doing, it's a decision on both
bucket s.

Q Okay. And if it's just alittle bit of a loss, let's
say you continue to operate --

A, As | described in nmy testinony, the 2005 to 2007 w ndow
in there, we were running the conbined operations at a |oss for
an extended period of tine.

Q Ckay.

A, And | was asked at that tine "Wiy do you stay in the
busi ness?" And it was, we believe the systemw || correct
itself and we have got a huge investnent in place, we have got
famlies here in California, we really would rather not go.

But these days it's, everybody's older, and the kids are out of
school, so we don't have that tie anynore.

Q Wll, inthat circumstance where there's a little bit
of aloss, little bit of a struggle to continue to nmake cheese
and cheese byproducts, when there's a bit of aloss in the
cheese, conbi ned cheese operations, what does that do to your
conpetitiveness in the sour creamand butterm |k end of your
busi ness? Does that affect your ability to conpete wth sour
cream manufacturers or butterm |k manufacturers that don't have

a conponent of cheese and whey | 0ss?
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A No.

Q It doesn't affect that?

A It affects us if generally, but it does not affect the
conpetitiveness in those two markets. They stand on their own.
They are their own custoners. There's not a |ot of
cross-reliance on the two products with our custoner base.

Q Gkay. I'mtalking about cross-reliance within your
conpany of one profit center to another. For your whole
conpany business, if --

A I'mgoing to have to ask you to star that over.

Q I'mnot talking about conpetitiveness or your custoner
base outside, |'mtalking about how you all ocate costs and
| osses within your company. |If you have, within your entire
conpany structure, all the buckets put together, if you are
| osing money, a little noney on maki ng cheese and whey, you are
making a little noney on sour creamand butterm |k, aren't you
| osi ng some of your conpetitiveness? You would have to try to

recover that in the sour cream butterm |k nmarket, or you would

hope to?
A Wll, you would, of course, hope to. But, | nean,
there's -- there's conpetition. W have a nunmber of other

processors out there that are nmaking the sane products and
conpeting for the sanme custoners, so you have to hold the |line
on the prices for the products.

Q So as a matter of supply and demand and conpetition
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reality, you can't pass that cheese cost on to your sour cream
custoners?

A Only in our own internal mnd, we'll subsidize the
other side as long as we can go, but it's not going to
translate to the marketpl ace.

Q Thank you. You indicate that you di spose of your
| actose streamto a dairy farmer group?

A Yes.

Q Describe physically the process for that in the
transacti on process?

A You just want the financial transaction or do you want
how the | actose is made?

The -- well both.
Ckay.

O > O

Do you RO the | actose and condense it a little bit?

A.  Yes. Cheese making is, you take 100 pounds of mlk and
turn it into 10 pounds of cheese, or 11 pounds of cheese, you
end up with ostensibly 90, 89 or 90 pounds of whey. That's
what happens.

You got to do something with the whey stream 50 years
ago we put it down the drain; 40 years ago we spread it over
fields and sent it back as feed; 30 years ago people started
cooking it and turning it into sonething else; 20 years ago we
started maki ng WPC-80 out of it and actually getting some noney

back for the, for the, you know, out of the mlk. You know, 5
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years ago or 3 years ago we joined that part of the fray.
This 90 pounds of whey, then, goes through what you and

I would call centrifuges, but they are called separators and
clarifiers, and a nunber of pieces of equipnent to strip the
rest the fat out, because traditionally fat is where the noney
is, and that ends up going back into the cheese, or utilized in
some way in a higher value product than the whey stream You
don't want the fat going through your nenbranes anyway, because
it will clog themup. But anyway, this now, | guess for a |ack
of a better word, clarified fluid streamnow has proteinin it,
lactose in it, and other mnerals, caseinates, and stuff that's
| eft over fromthe cheese maki ng process that doesn't get put
Into the cheese.

Q And lots of water?

A And a ton of water. A lot of it. So in our process,
we take that now, and we run it through an ultra filtration
nmenbrane system So we're pushing this fluid through very tiny
nenbrane systens, and what cones out one side is |actose-I|aden
water with the mnerals in it, and what goes out the other side
is a concentrated protein liquid. So we capture that protein,
we blow it through a dryer system and we nmake the powder out
of it, the WPC-80 powder out of it. The perneate side of that
now goes through an RO system another nenbrane system --

Q RO neani ng reverse 0snosi s.

A. Reverse osnosis, right. W push this liquid through
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that now, and we end up with two piles of liquid at this point.
One is lactose-|aden, or sugar, which we then collect and sel
off as aninmal feed, and the remainder then gets through a third
nmenbrane systemcalled a polisher, which takes all this little
bitty amount of minerals and caseinates and stuff that's |eft
in that, and we end up with water that's basically could be
bottled as distilled water. It is very clean. So we recapture
that water and put it back into our process for cleaning
equi pment and ot her useful ness where we don't have to buy water
off the city instead.

Ckay. So now you have the RO --

But 1'mjust an Accountant.

Q kay. I'menjoying this. Thank you so nuch

So now you have the RO d concentrated | actose, and
describe physically where it goes from after the RO process to
your week, to your door, to sone container, to a farm or group
of farners.

A As it's transferred off the RO systemit goes into a
50,000 gallon silo, and our custoner for this product sends
their trucks in and punps that product off to the tune of about
three or four truck |oads a day of that |actose product, and
then they drive it offsite in their truck and deliver it to
their cows, however they, however they do.

Q Ckay. So that also is narketed FOB your plant to a

buyer who picks it up.
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A, Correct.

Q And you don't really follow -- do you know what happens
toit after the buyer picks it up? Do they conmbine it with
ot her feed material s?

A | have no -- | amsorry, | stepped on him

Q Just asking if you know what happens after they pick it
up.

A. | do not.

Q Ckay. And then you mentioned part of the whey
byproduct, a snall part, is whey cream You try to separate
that. What do you do with that?

A. That returns to the cheese process.

Q Ckay. So you try to recover all of the butterfat in
whey, in part of your cheese process?

A, Correct.

Q (Gkay. Going back just nomentarily to 2007 when you
shut down your plant. As | understand it, you nade a
determ nation at that time that you could not receive raw mlk
of California origin for purposes of neking cheese because the
regul ated price exceeded your ability to convert that mlk into
cheese and make any return on investnent; is that correct?

A, That's correct.

Q Ckay. So there's been discussion here, I'mnot sure if
you have been fol |l owi ng, about capacity. And the discussion

has been two categories of capacity, one is absolute capacity,
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is there a place where all the mlk can go; and the other
category has been willing capacity.
Do you understand what | nmean by willing capacity?

A | think | do.

Q Ckay. Wuld it be fair to characterize your cheese
plant in 2007, and the experience you went through there, as
one of those places where there was not willing capacity
because the regul ated price was just out of kilter?

A Yes.

Q Thank you. M notes are conplete. Thank you so nuch.

A Thank you.

JUDGE CLIFTON: M. Vetne, wal king himthrough the actual
manufacturing is very helpful. [I'mglad you asked. Wo next
has questions for M. Hofferber?

MS. VULIN.  Your Honor, | think the court reporter
I ndi cat ed she needs a break.

JUDGE CLIFTON:. Onh, he's just getting good. Al right.
Let's take a break now. It's 10:44. Please be back and ready
to go at 11:00.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 11:00. W next
w |l question M. Hofferber?

CROSS- EXAM NATI ON
BY MS. HANCOCK:

Q N cole Hancock. Good norning.
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A Good norni ng.

Q So let's start with, does Farndal e Creanery have any
G ass 1 sales?

A. No. Federal ass I, yes. California Cass 1, no.

Q Were would your Federal Class | sales occur?

A It isin our buttermlk line. Butterm |k would be a
G ass | federal sale.

Q Oh, you are saying it would be classified under O ass
if you were under a Federal Order?

A. Correct. Right.

Q Ckay. So under the California State Order systemyou
have no Class 1 sal es?

A, That's correct.

Q Andis it, you have a section in here on disorderly

marketing. Is it fair to kind of sumup by saying that it's
your position that there is no disorderly marketing in
Cali fornia?

A Yes.

Q And on page 3 of Exhibit 107, your prepared statenent,
under "Disorderly Marketing", the | ast sentence in the first
par agraph says, "to use the termdisorderly nmarketing to apply
to any other issues, such as profitability of individuals or
segnments of the supply chain, is inappropriate in our view"

Do you remenber talking about that?

A, Yes.
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Q Ddyou wite that sentence?

A Yes.

Q Gkay. So when you say “"profitability of individuals",
are you nmeaning entities?

A Yes.

Q Ckay. And --

A, And individual people. | nean, and processors, and
producers. It's, profitability is not germane to the
di sorderly marketing termin our view It has only to do with
whet her Class 1 is being supplied or not.

Q So you were just intending it to be all-enconpassing.
So individual s neaning everyone within the California State
Order systen?

A Yes.

Q Ckay. And then you used "individuals" to refer to al
of the people and entities, whether it be processors or
producers, and then you "use" segnents to nmean all different
classes of mlk; is that right?

A. That's a fair interpretation.

Q Ckay. And you say "segnents of the supply chain" but
do you nmean to include production and processing as well?

A Yes.

Q Ckay. And when you say "inappropriate in our view',
you nean it woul d be an inappropriate characterization to say

that there would be disorderly nmarket conditions in any of
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t hose aspects?

A, Qher than, the only disorderly marketing is when
Cass 1 is not being supplied. | believe that's the technica
definition, and that's what |I'mtal king about there.

Q kay. Al right. So |l want to talk a little bit about
the California State Order system and how nmuch fanmiliarity you
have with it. You have been working for a long tine in the
i ndustry, right?

A. 19 years.

Q | had to wait, because you have to -- they won't
capture the nod of the head. You have to say it out |oud.

A. | understand.

Q So 19 years. And has it all been with Farndale or as
an Accountant servicing the industry?

A, The 19 years has been with Farndal e.

Q And before that, you al so worked as an Account ant
servicing Farndale; is that right?

A Yes.

Q And did you service other --

A, No.

Q ~-- other dairies within the industry or other
processors within the industry?

A, No.

Q But you had other custoners as well during the 10 years

you wor ked as a CPA?
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A Yes.

Q Ddyou work in private practice or on your own?

A. | was in public accounting the 15 years prior to
j oi ni ng Farndal e.

Q And so since you have been with Farndal e you have had
the opportunity to work within the California State O der
syst enf

A Yes.

Q And have you participated in any of the hearings with
CDFA?

A.  Yes. In ny opening descriptive paragraph | discuss
that | attended a nunber of hearings, as well as served on a
nunber of conm ssions, or groups set up by the Secretaries to
deal with Stab Pl an issues.

Q And to deal with -- say that again?

A, Stab Plan issues. Stabilization Marketing Plan issues.
That's defined in ny testinony, Stab Pl an.

Q And were you, on behal f of Farndal e, ever a sponsor or

a requesting party to CDFA to ask for any kind of changes to

the systen?
A Yes.
Q And have any of those changes ever been inpl enented?
A Yes.
Q And what about any type of |egislative changes, have

you participated in proposing or putting information into the
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record for any |egislative anendnments?

A Yes.

Q And were any of those changes nade?

A No.

Q Ckay. But you have participated then, in both the, on

the regulatory side and the legislative side under the State
Order systen?

A Yes.

Q And are you famliar with the California quota systen?

A Yes.

Q And what do you understand that to include?

A. M/ understanding of the California quota systemis that
it was inplemented in the '60's, | think, at the time when the
pooling systemwas set up, in order to incent Cass 1 producers
to join the pool. And so those fol ks who were benefitting from
the higher valued mlk would retain some relative higher val ue
to the rest of the producers in order to cause the pool to be
created in the first place.

Q And that -- that translated into, quota was assigned
based on the historical production of Class 1 mlk?

A. Historical production and utilization on a
farner-by-farner basis, | would say.

Q Ckay. And then at the sane tinme, the exenpt quota was
assi gned based on the historical production and sal es of

Cass 1 mlk to the producer-handl ers?
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A Yes.

Q Gkay. And those are what you understand to be what has
now, kind of through the years, evolved into be the quota
systemin the State Order systemtoday?

A Yes. And if |I do understand it, that evolution is that
we, the producer community has grown beyond the original volune
of the assigned quota, so you have quota hol ders and non-quota
hol ders now, and the exenpt quota set up has stayed relatively
t he same, although maybe sone of those original exenpt quota
nenbers are gone. There's fewer of themthan there were at the
outset. | don't knowif that's true or not, but I, that's ny
sense of it anyway at this point.

Q And quota has nmoved around and --

A And it's a saleable right.

Q And do you ever, as part of the work that you do for
Farndal e, ever do any kind of tracking of where that quota is
sold to or who buys it and who sells it?

A, No.

Q Ckay. Do you ever do any kind of econom c anal ysis
about the effects of any kind of pricing inmpacts on your
busi ness?

A No.

Q Wat about with respect to exenpt quota, do you do any
kind of financial analysis with respect to the buying or

selling of mlk on your business?
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A No.
Q And did you do any kind of econom c analysis or
financial evaluation for purposes of this hearing?

A, Wth respect to exenpt quota?

Q Wth respect to any quota?

A, No.

Q And that includes exenpt quota?
A. Correct.

Q kay. You nentioned in your testimony that, or not
just nmention, but you had a pretty sizeabl e discussion about
the capital investments that were nade so that you coul d evol ve
t he business, so that Farndale could evol ve the business, to
capture sone of the whey value; is that right?

A, Yes.

Q And in that, | think you then nentioned on page 7 of 11
on your testinony, and you discussed it further, that part of
the anal ysis that you conduct is what type of return on
i nvest ment your going to get from maeking that capital
investment; is that right?

A, Yes.

Q And as your profits are trimed down, it then cuts into
the ability for you to make a return on the capital investnents
that you nade into your plants and facilities?

A, Yes.

Q So when you nake an investnment into plants and
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facilities, is that because it is, is it a kind of vote of
confidence into what you project your future revenues are going
to be for your business in that market?

A. It would be an elenent of the analysis, yes.

Q And if you had profits or you know, your profits were,
your nmargins were so thin you weren't really sure if you could
cover your cost of production, you would likely not be able to
nmake those types of capital investnents in your business; is
that fair?

A. You would likely make anot her decision, yes.

Q Such as selling off that arm of your business,
potentially?

A.  Yes, that's an option.

Q O changi ng business nodels into another, going in
anot her direction?

A Yes.

Q (Ckay. Because if you nake that investnent into your
busi ness, you expect that you are going to be able to reap the
benefits of that investment, right?

A O course.

Q You tal ked about the tine period where you had to shut
down one of your plants for a week, and that was a big hit to
your business as far as its operations, right?

A, Yes.

Q And during that tine, you nentioned that you had sone
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assistance fromyour custoners and froma cooperative. Is
that --

A Yes.

Q In the formof, your custoners allowed you to increase
prices and your cooperative allowed you to avoid some costs
that you woul d have otherw se had to pay?

A Yes.

Q Wiy did they do that, do you know?

A Processing capacity in the State of California is not
growi ng, and wasn't growing at that tine. W were |osing
processing capacity at the tine, and | can see why the supply
side of that calculation would want to assure that we survived.
Back in those days, our co-op supplier would use the phrase "a
bal ancing plant" and that was part of our conversation with
them that we would act as our, with our willing capacity, to
run extra, or utilize excess normal capacity toward ful
capacity in situations of excess mlk supply. | inmagine,
though I'mnot part of their internal discussions, that was an
el enent of why they woul d make that concession to keep us
going. A mllion pounds a day is nothing to sneeze at, and
they didn't need us to hand themfive mllion pounds of mlk
back that week, so it was prudent for both of us, as we want to
keep our plant running, keep our enployees enployed and stay in
busi ness, and they do too, that we came up with a methodol ogy

of helping to mtigate the problemat that time with the cost

4774

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

of whey and the mlk, and they hel ped us out with that.

Q So the cooperative had some incentives to elimnate
those additional costs as a way to try and hel p you stay
afloat; is that fair?

A It was a cost to them a cost of their doing business
for themto give up those service charges for that period of
time, sure.

Q And then what about your custonmer side? What is it
that you understand woul d be the reason that they would all ow
you into crease costs?

A, They like our product, they want us to stay around.
They like our service. They, you know, we have spent a | ong
time building | ongstandi ng, good rel ationships with our
cust oner base.

Q So in both those instances you have sone | everage over
your cooperative and over your custoners in order to help
negoti ate a better deal that would all ow you and your business
to continue a viable operation?

A Leverage is kind of a, kind of a tough word. It would
be, when it is all or nothing, you don't kinda, sorta. You are
not sorta pregnant. You are either on or you are off when you
are in this sort of situation, if that makes any sense.

Q Yeah, but if afarmwere to to go out of business, you
have other farms that you can go to, right? It's a coomodity.

You don't really have to go to any one producer, right?
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A.  That statenment is correct. M custoners have ot her
suppliers as well. So | nean, if we go out of business, |
don't think it's the end of the world. | think it makes Hil mar
happy on sone |evel.

Q And that's because H I nmar is a conpetitor of yours; is
that right?

A. Adirect competitor. W both make bl ock cheddar cheese
in the market pl ace.

Q And if you can get a better deal fromone of your
customers and di splace custoners of Hlnar, that's a benefit to
you as well; is that right?

A, Qur custoner bases are fairly discreet. Hlmar is an
operation 15 to 20 tines bigger than ne. They play on a full
truck load kind of playing field. W nore play on a
pal let-to-pallet level. So we're not, we have access to a
different market one |ayer away fromH I mar. H | mar woul d have
to sell their truck loads to a distributor who woul d break them
down into the smaller pallet sort of deal. W're already there
as an CEM and that's part of how we can differentiate
oursel ves fromtheir business nodel and conpete with them

W al so have a transportation advantage into
Sout hern California because we're there and they are up here.

Q Tell me about -- what does that nmean you have a

transportation advant age?

A, Wll, as long as there's enough mlk in
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Southern California to feed ny plant, | can create cheese and
ship it around Southern California at a mlk reduced m | eage
conponent, in terms of transportation cost of that product.

Hi lmar is making their product up here in
Central Valley and would need to truck it all the way into
Sout hern California.

W have, in the finance world, a thing called SWOT
anal ysis, if anybody's famliar with that. It's, you | ook at
your business and you anal yze your strengths, your weaknesses,
your opportunities, and your threats. And when we did our SWOT
anal ysis on going to the WPC-80 plant, the two biggest threats
we have are the regulatory mlk pricing systemand di sconnected
whey prices and all of that stuff when we're going into that
whey plant. And the second biggest threat is the waning of
mlk supply in Southern California. There's going to cone a
day when we will be trucking 10 | oads of mlk to make one | oad
of cheese out fromthe Central Valley, and Hlmar only has to
truck that mlk down the street. So they are going to drive
one | oad of cheese into the Southern California, we're going to
drive 10 loads of mlk into Southern California out of the
Central Valley. That's a threat. That day is comng. W hope
it is 20 years out when we're all retired, but that clock is
ticking. And that's -- that's an elenent of why we felt we
needed to get into the 80 narket, we wanted in a ten-year

timeline on that project. There, so now you guys have all seen
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behi nd the curtain.

Q So |l want to go back to the beginning of that. That
was all really helpful. | want to nake sure | understand the
begi nning part of that where you said that transportation is an
advantage in Southern California. 1Is it too sinple to say the
advantage is just that you don't pay transportation cost that
H Il mar has to pay in order to get product into the same
| ocation?

A, To ship cheese at a distance as X-cents a pound to the
product, and | don't off top of my head recall what that nunber
is, I get confused between | oads and individual blocks and
pounds and everything. But there is an increment of cost per
mle to nove that product. And so if I'm50 mles from
Los Angel es and they are 300 miles fromLos Angeles, | have an
advant age because |'mnot noving that product that far, the
finished product.

Does that answer your question?

Q | think it does. So the answer is yes, then, right?
You have a transportation advantage because it costs you |ess
to sell into the Southern California market than it would
Hlmar in order to truck the product down to the sane area?

A. You under st and.

Q Ckay. And does that give you a conpetitive advantage
over Hil mar?

A Wll, it's a conpetitive advantage on that el enment.
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However, there are a nunber of other disadvantages to where we
are particularly located. W, you know, you would have to, we
woul d have to sit down with Hlmar and |ine up our cost
accounting nodel s next to each other, but we're not going to do
that, of course, but | nmean, if we conpared itemfor item
there are a nunber of things for us that woul d be nore
expensi ve just because we're 1/15th their econom es of scale.
That alone is an enornous difference in our conparable cost
structures.

Q Just your G and A bucket alone would -- would be
different, than?

A, Are you saying |I'mbeing paid too nuch?

Q Because you fall into your G and A bucket, right?

A. | absolutely do, both feet.

Q | think the |awers do, too, so | feel your pain. So,
but -- but so there's different things that allow different
busi nesses to have advantages over their customers one way or
the other; is that right?

A, Yes.

Q And any one of those conpetitive advantages i s not
going to create a disorderly market condition. Wuld you
agree?

A. | would say in the aggregate, they individually would
not create disorderly marketing.

Q | would --
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A, Unless they ended up sonehow shorting the dass 1 mlk
suppl y.
Q I want to talk a little bit about, | guess what

everybody's waiting for me to get to --

A, Yes.
Q =--is page 9. kay. So let me nmake sure ny record's
concise on this part. Let's look at Exhibit 107, |I'mon page

9. And | want to tal k about "Proposal Nunber 3,
Producer - Handl ers" heading, the itens that are underneath that
section.

You have in here under the first paragraph in the
section, it says, "It is, however, yet another peculiarity in
the COS" and that's California State Order or order --

A. California Order Systemis howit's been defined in the
heari ng.
Q "California Order System a topic of disharmony wthin
t he producer conmunity and a real item of business concern to
Farndal e. "
Do you see that?
A Yes.
What do you nean by "topic of disharnony"?
A.  In ny experience at the hearings that CDFA have held,
the topic cones up fromtinme to time, and we observe different
producers groups tal ki ng about the producer-handlers and their

differentiated status within the system and that's the
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di sharnmony I'mtalking about. It's really discussions we
observe inside the producer community about that, their

exi stence, and their -- | like ny other, their differentiated
st at us.

Q Ckay. So there's a differentiated status is what you
mean by di sharnony?

A, Wll, the disharnony is the fact that it gets tal ked
about. If it just existed and nobody tal ked about it in the
context of the hearings, then | would not see it as
di shar noni ous.

Q And then those discussions and the difference is what
you say, it's a real itemof business concern to Farndal e?

A, The real itemof business concern to Farndale is what |
di scuss later on in that testinony.

Q Wich would be what?

A, VWich would be the hypothetical situation that could
occur, where we get a, what |'ve called it a predatory pricing
scheme that could hurt us on a custoner-by-custonmer basis.

Q And the hypothetical can't ever really conme to fruition
for you, because you don't have any Oass 1 sales, right?

A Wll, I"'msaying that, |'msaying there that if that --
okay. | acknow edge that the exempt quota is ained at Class 1
utilization. However, if you are also a Class 2 plant, there's
not hi ng keeping you from in your internal buckets, taking that

extra value that you are extracting on the dass 1 side, and in
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your pricing, applying it to your Cass 2 product, or your

G ass 3 product, or whatever, and saying, "Ckay. That little
benefit that we got over here in the Class 1 side, we're going
to pull that out and call all of our Cass 1 the sane as
everybody else's Class 1. W're going to take that benefit

we're going to stick it against this Cass 2 deal internally

and we going to go get this customer.” That opportunity
exists. I'mnot saying it's happening, we feel like it's
happeni ng.

Does that sufficiently separate the two things? And so
you go back to the disharnmony. What we're advocating here is
just do away with it and nobody has this di scussion or argunent
anynore.

Q Raght. So if you just do away with it, then there's
nobody that will talk about it anymore, right?

A.  There's nobody that will talk about it, our little
paranoi a goes away. That's really all we're saying here.

Q I just want to dig in alittle bit deeper

A.  Sure.
Q So if you -- wouldn't the same be true for any
efficiencies that you find in the business? | nean, |ike,

let's take your transportation credits, or your transportation
advant age that you just tal ked about between you and Hi | mar
All right. Let's put a number on it, hypothetically, right?

W're in hypothetical world. So hypothetically we'll put on
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what, 5 cents a hundredwei ght, okay? | knowit's a big nunber,
but |'mjust using a nunber that | can calculate easily. And
you are a transportation allowance that is a benefit to you of
5 cents a hundredwei ght that Hi |l mar would not have, if we were
cal cul ati ng hundredwei ght --

A. Don't worry about it, | got it. W're going to take
exception to the word all owance when she gets done. That's
fine.

Q Let nme say it over again, because |I have bunbl ed ny
words up before up here, so | want to make sure that | say it
correctly for you.

Your trans -- what you have described as your
transportati on advantage, right? |Is that fair?

A.  Sure.

Q Ckay. So let's say you have a transportation
advantage. You can nove that into the line itens that allow
you to negotiate your sales price to your custoners as well,
can't you?

A.  Sure.

Q And that gives you an advantage over, a conpetitive
advant age over H |l mar?

A, I'mnot physically co-located wth H lImar. The
producer-handl ers that we are paranoi d about or that we have
concern about, are in our market directly.

Q But Hilmar sells product into your market; is that
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right?

A. At a distance, yes.

Q And it's that distance that gives you the conpetitive
advant age, right?

A Ckay.

Q Is that yes?

A Yes.

Q Because it's the distance that they have to travel that
adds additional costs onto their products?

A, Yes.

Q So when they are selling into your market in
Southern California, you have a conpetitive advantage over them
based on your transportation advantage; is that right?

A, Yes.

Q kay. So do you think it would be a meritoriously, a
nmeritorious argunent to say then, that H |l mar should not be, or
that Hilmar could argue that you shouldn't be allowed to have
that cost advantage in the market because it creates sonme
di sruption or some discussions?

A No.

Q It is not the same, right?

A, No, it's conpletely different. This is a regulatory
pi ece that is being potentially used out of context, where this
i's supposed to be a Cass 1 benefit. Because these

producer-handlers are nowinto Cass 2's and other products,
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that conpete with me, they have the ability to use that benefit
out of context. And the transportation thing is just part of
the noise in doing business. It's a conpletely different
concept, conpletely different construct, in ny view

Q And are transportation allowances regul atory?

A We're not tal king about transportation allowances,
we're tal king about the reality of the 5 Freeway.
Transportation allowances are also a regulatory thing, which we
don't necessarily have an opinion about because that's noney
changi ng hands between the producer community. They can fight
that out anong thenselves all they want. That's themtrying to
figure out how to share the revenue pile anong thensel ves.

Q So | want to back up for a second. The transportation
al  onances are regul atory?

A. If you are going to use the technical term
transportation allowances in the context of this hearing, yes.

Q Gkay. And that's a regulatory benefit that's given to
producers in order to encourage mlk to nove into, say,

Sout hern California?

A.  That's ny understanding, yes.

Q Gkay. So if a producer were in Northern California and
maki ng, producing mlk and they were shipping it to a plant in
Southern California, that producer would be allowed to take out
of the pool sone transportation allowances to hel p offset that

additional cost. |Is that your understandi ng?
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A At a high level, I think that's true. | believe
there's some restrictions in the transportation all owance
calculations, although I'mnot that famliar with them that
just say you just can't ship this there because you feel Iike
it, you know, there has to be sone, there's some anount of
control or whatever in there about utilizing that
transportation allowance. There's rules about, you know, where
you start and where you end, and where the processing plants
are and all that stuff, but I"'mnot that famliar with it.

Q And the reason you are making sure that | didn't
confuse the two, is because you, as a handler, your business as
a handl er, you pay the sane for the mlk regardl ess, you don't
pay the transportation allowances; is that right?

A. They are factored into the mlk price, so | nean,
dollars are being extracted fromne in paying the m ni mum
regul ated price to cover the dollars that are used to be shared
anmong the producers for those transportation all owances. But
it doesn't matter to me which of the producers get the
particul ar transportation allowance, I'mstill paying the
m ni mum regul ar price.

Q Sois that a yes?

A.  Rephrase your question.

Q You're paying the sanme price regardl ess of which
producer has produced the mlk; is that right? You are paying

based on the class into the pool ?
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A, Yes.

Q And the producer gets the transportation all owances
pai d out of the pool, and so -- well; is that right?

A, As far as | know, yes.

Q kay. And are you, is it your understanding that
exenmpt quota producer hol ders, producers hol di ng exenpt quot a,
are not entitled to obtain any kind of transportation
al | onances?

A | don't know that.

Q You haven't conducted any kind of financial analysis to
the pool to determ ne what kind of, what kind of inpact would
be had if the exenpt quota was elimnated and then those
producers would be entitled to transportation all owances?

A. | have not.

Q Are you aware of how nuch exenpt quota is held by any
ot her producer-handl ers?

A. Not as I'msitting here today. | probably did at one
time, but I don't know now. It's not very many entities, |
know that. It's a small universe.

Q Areyou, sol'll tell you there's four entities, but
are you aware of the volume of mlk that is subject to exenpt
quota treatnent?

A No, it's snmall also. Relatively small.

Q Small in conparison with the pool in the Cass 1

mar ket ?
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A Yes.

Q I'mon page 10 of your prepared statenment on
Exhi bit 107. And the paragraph where we were just talking
about this, the hypothetical that you had proposed here, did
you wite this hypothetical ?

A | did.

Q Ddyouwite it on your own?

A No.

Q Did sonebody give you the hypothetical to include in
your statenent?

A. No, | took information fromthe President of our
conpany and his concern about this issue, and | drafted the
| anguage to go with it, to go wth his narrative.

Q Sothisis, thisis all your own work then, or al
yours and others within the Farndal e Creanery operation?

A It is Farndale's only.

Q So if a producer, if a producer-handler was set up in a
way that the producer was one entity and the handl er side was
one entity, and assumng they still net the ownership
obligations, and it, and the producer, or the handler paid a
Cass 1 price for the mlk, would your hypothetical still hold
true?

A. Is the handler strictly a Class 1 handler or is it a
Gass 1 and Cass 2 handl er?

Q Let's say it's a dass 1 and O ass 2?

4788

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A, Then | think the situation would remain if they are
conpletely co-owned. | don't know that splitting the entities
woul d make any difference. | would have to anal yze that
because |'msure there's all kinds of other state plan stuff
that would come into play there in terns of the transfer of
cost. But changing those two entities | don't think would
matter much if it was all the sane common owner ship.

Q And that's because even if there were sone additiona
profits made by a separate entity, those profits could then be
used by the handler side to generate a conpetitive advantage in
mar keting that product to a customer? |I|s that why you nean
that they would both -- it wouldn't matter?

A Yes.

Q Ckay. So we had a handler here yesterday that had an
entity -- were you here yesterday?

A No, | was not.

Q W had a handler here yesterday that, they had a
busi ness and sone rel ated additional businesses in the
entertai nment industry, conpletely outside of the dairy
i ndustry.

MR. ENGLISH. | object to that characterization. The
w tness clarified that he thought that was adverti sing.
BY MS. HANCOCK
Q kay. Let's gowth that, then. So we had a handl er

here that had a separate business that was an advertising
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busi ness - -

MR ENGISH | think that's still a m scharacterization of
what he said. That is absolutely not what he said. | think
what he said was, that's our advertising. |It's not a separate

busi ness. That's not what he said.
BY MS. HANCOCK

Q Ckay. Wwell, let's go into hypothetical world then, so
that we can avoid this. Let's say a handler had an
entertai nment business on the side that generated profits.
Same ownership, same board -- same ownership, same board but
separate legal entities. Ckay?

A Ckay.

JUDGE CLI FTON: Sanme -- separate legal entities what, one
is an entertainment and the other is a mlk processor?

M5. HANCOCK:  Yes.

JUDGE CLI FTON:  Ckay.
V5. HANCOCK

Q One is an entertai nment business, one is a mlk
processor, but the ownership structure is the sane between the
separate legal entities.

A.  They have conmmon owner ship.

Q Conmmon ownership

A Ckay.

Q And let's say that this entertai nment business was

w | dly successful and that allowed themto reinvest those
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profits into their processing business. Wuld that give the
processi ng business a conpetitive advantage over others within
t he processing industry?

A. If they were able to use that advertising business to
generate capital for their processing side that was nore
efficient than capital than mne, investnent in the conpany,

t hey woul d have a conpetitive advantage over ne because they
had access to cheaper capital, of course. That doesn't have
anything to do with the flow of the mininumprice of Class 1
m |k and being -- being dealt with in a Cass 2 processor

We're getting away fromthe point of ny testinony, actually.

Q I think, | guess I"'mjust trying to figure out at what
poi nt does it become a situation that should be disall owed
because it gives a conpetitive advantage. Can you answer that?

A. It beconmes an issue inside a regulatory systemthat's
trying to manage five different classes of mlk, where you are
trying to grant an advantage inside one class where it can
bl eed over into another class w thout any kind of, transparency
| guess, for lack of a better word, | would say that would
create di sharnmony.

Q Gkay. And if those potential differences or disharnony

was j ust based on some subjecture that hasn't actually, that

hasn't actually occurred, do you still think a change shoul d be
made?
A It goes -- yes. It goes to a broader discussion about
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alot of little different things within the current COS that
cause the spirit of pooling to be danaged, in ny opinion.
Now, we're not inside the pool, so we really don't have

a right to have an opinion about it. Really? Because | nean,
the producer community gets to do what they want to do with
that. But as an outside observer whose been watching this
thing for along tine, it's fascinating to nme how the, | have
heard it phrased, "have and have not's" argunent goes. There's
lots of little silos, and lots of little special stuff going on
i nsi de the pool that makes one group of producers not happy
wi th anot her group of producers. And, you know, if we're going
to level the playing field, let's level the playing field.
That's what we're tal king about right here.

Q Do you -- do you believe that quota shoul d be preserved
then, if a Federal Order is inplenented?

A. | do not.

Q And is there any -- let's say quota and exenpt quota,
are there any differentiating factors in preserving one over
t he ot her?

A, No.

Q And just so we're clear, you don't have any instances
to descri be where you have had any custoners that were
di spl aced?

A It is testified to.

Q Thank you.
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JUDGE CLIFTON: Odinarily | would wait a mnute to ask ny
addi tional questions, but | want to ask them now because |'||
need follow up from peopl e who understand this industry better
than | do.

| would Iike to go to the bottom of page 9 of your
testimony, M. Hofferber, and |I'm | ooking at the very | ast
paragraph. That phrase, "Sales bel ow cost prohibitions exist
inthe Stab Plan,” and | want to know how it works that people
know what a bel ow cost sale would be? How are these costs
known?

MR. HOFFERBER Right. How does this beconme apparent?

JUDGE CLI FTON:  Yes.

MR. HOFFERBER:  Yes, your Honor. In nmy direct experience
with Farndale, we will have a custoner get on the phone and
call us and say, "X, Y, Z Conpany is offering us a cheese
3 cents a pound cheaper than you got it, how can that be?"
Vell, if it doesn't get belowthe mninmumreg price of the mlk
translated into the cheese, there's not a ot | can do about
that. For some reason, they have found an efficiency somewhere
that allowed themto do that.

It hasn't happened that | can recall on the cheese side
where a sal es-bel owcost issue has conme up, but we have seen it
on the sour creamside. \Were, we |ook at our costs and our
efficiencies, and we're not tal king about, just about raw

product costs being paid for by the m ninmumregul ated price,
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this is the whole surveyed cost engine that CDFA works w th

But if we run onto a sour creamcustoner that's selling sour
creamat, let's say $3.00 a 32-pound tub cheaper than us, there
is absolutely no way on the planet, if we're paying an equal

m ni mum regul ated price, Cass 2 price in California, that that
coul d even happen based on electricity costs being what they
are, labor costs, | nean, we all pretty nuch are going to
operate the same. So we have a pretty good idea of the

rel evant range of what cost would be for a 32-pound tub of sour
cream So when that happens, we, of course, hair goes up on
the back of our neck, and we go, "how in the world can this be
happeni ng?"

So then to answer your question, your Honor, the
mechani cs of that are is that we would report that incident to
the CDFA, and they woul d assign that case to an investigative
group inside CDFA, and they would then dig into that. Go to
the retail site, or wholesale site, whatever, they would start
doing an investigation. Theoretically, that's howit is
supposed to work. The fact of the matter is, the resources at
the CDFA are such that that doesn't get done very often. So if
they get a couple of conplaints a year about sonething |ike
that, they are even hard-pressed to really dig down into that.
So the ganme is, is we try to convince our custonmer that that's
just some sort of short-termstealing strategy or sonething

i ke that, and we attenpt to hang onto themas good as we can
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in that situation. |Is that relatively clear?

JUDGE CLIFTON:  Very. Thank you. And then my other
question is about the value of conponents of mlk as the mlk
arrives at your processing facility. So fromyour point of
view, | would like to take two points of view | would |ike
you to give me your point of view as a cheese nanufacturer, and
then | would |ike you to give ne your point of view as a cheese
manuf acturer that operates a whey stream operation, such as you
do. So -- so looking at the value of the solids in the mlk as
they arrive at your plant as a cheese nanufacturer, what of
those solid conmponents have value for you, and how should their
val ue be determned if there is to be a regul ati on governing
the mnimumregul ated price?

MR, HOFFERBER. M Ik for cheese rolls in at a nomnal 3 and
a half percent fat, 8.6, 8.7 percent solids not fat. Solids
not fat includes the protein, and the | actose, and the
caseinates, and all the other jazz that's in mlk, it's
everything that's solid that's in the water, that's not fat.

So when we make cheese, we end up extracting all the
fat out of it that we can, even in the post-processing for the
whey stream and returning the fat to the cheese. So fat is
t he nost valuable thing. Al though you would still extract, |

think it's about half the protein that is in the mlk that

stays in the cheese, | don't know, it's a rough nunber. You
are still going to end up with alittle bit of |actose, but for
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all of those lactose intolerant people we recomend you try
cheese, because there's not a |lot of |actose that ends up
staying in the cheese, it stays in the whey stream so you can
take one of your pills instead of four.

So when you look at it froma cheese-only perspective,
it is fat and protein is what is of value in there. Wen you
ook at it including the whey stream of course the entire
protein stream beconmes inportant, because what you have done
now, is that 50 percent or so of the protein that's in the mlk
that previously escaped capture prior to the ability of
menbr ane systenms and what not to extract it, and preserve it,
and convert it into something useful, you' re dealing with that
part of it as not as valuable, because you were just trying to
get rid of it.

Lact ose, you know, because of nenbrane systens, we have
been able to figure out a way to efficiently take the water out
of it and transport it in a concentrated formand exact a
little bit of value out of that part of it. And then as | said
earlier, the polished water that comes out the back end of it,
we are able to supplant our purchases fromstreet water to wash
the plant and do sone other nice things with it.

I's that satisfactory?

JUDGE CLIFTON: It is. And the product that you make, this
protein product fromthe whey, it's not dry, the kind you make.

MR. HOFFERBER  Yes, it is.
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JUDGE CLIFTON: It is. That portion is dry?

MR HOFFERBER: If you like, I'lIl conplete that first
nmodel .

JUDGE CLI FTON: Pl ease.

MR. HOFFERBER  Ckay. So we have taken the liquid protein
inthat first stage of the nenbrane systens in that whey
processing plant, and we have parked it inasiloinaliquid
form W then take that and we put it in what's called a box
dryer. Qur particular systemis a box dryer. Qur particular
systemis a box dryer. There are two or three different
met hodol ogi es by which you dry this stuff. But in our WPC- 80
process, you will heat that dryer up to sonething |ike 375
degrees or 400 degrees, it's pretty hot in there -- and then
you wi Il aerosol this protein-concentrated liquid into that air
space, and it flashes the water out of it. The powder falls to
the bottomof the box dryer, it's swept out one end and
conveyed and then bagged into a powder. So nowit's in a dry
form The water went up the chimey that was flashed out of
it.

Now, we have taken nost of the water out of the whey by
the time it gets to that point anyway, because we end up with
better than 50,000 gal | ons of water out of that process
everyday, of polished water.

JUDGE CLIFTON: Al right. And do you have any other

w sdomto inpart as to how a regul ator mght val ue these mlKk
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sol i ds?

MR, HOFFERBER: Wl |, honestly, between the COS and the
FMMO, | don't think we're particularly nervous about either
construct, whether you have a protein conponent, or fat, or
SNF, | mean, the construct of it isn't what's our big issue
here. Qur big issue here is that you set that mnimmprice
and force ne to pay it when it's not, to use M. Shippel houte's
word, worth it. You know, the market has to find that val ue,
not the regulators, the regulated system That's the bottom
line to nearly everything that we testify to at these hearings,
"we" bei ng Farndal e.

JUDGE CLI FTON: Are you saying there should not be any
mnimumregul ated price for mlk?

MR, HOFFERBER: It should be, in our opinion, set at a
m ni mum val ue that would allow the market to differentiate
bet ween the end product in the whey stream at least. | nean,
it mght even be better to have it differentiate between the
end- product between cheddar and Mozzarella, since Mzzarella is
now dom nating the overall -- |I'm stepping on sone of ny
cheese-naking brothers' toes here -- but the point being --
okay. Let ne step way back. Now |I'mon ny soap box and Chip's
going to hate this.

W have to go vertical in this business. W have to
find the dairy farmers that want to nake the product that we

are nmaking and we teamup vertically. And we stop worrying
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about what every other dairy farner is doing in the state
inside the pool, and we just go do business. And the co-ops
are kind of doing that by building powder plants. | nean, this
verticality idea has been around for a long tine, but it's not
wor ki ng because the expertises don't |ine up

You have had, DFA' s Colden plant couldn't hang. You
know, there are exanple after exanple through the California
system | don't know about Federal so, but in the California
side, you know, co-ops seemto be doing okay by making this
powder. By CDI naki ng powder plants now, we're no |onger a
bal anci ng plant for them Their balancing plant is this
| ower - val ue powder thing. These dynam cs here are mssing the
poi nt, in our opinion.

Qur -- ny advocacy to nmy owners over the last five
years or sonething, | says, "we have got to find 25,000 cows
and we have got to nmake friends with them" And we need to be
able to do that apart froma regulated systemthat keeps us
from doi ng that deal

So if you set, "you", set the mninumregul ated price
| ow enough, that's going to give us space to do that. And if
ny WPC-80 powder is worth a ton, ny guys are going to benefit.
And if goes in the tank, we're all going to suffer together.
And, okay. So in the "30's when we started all this
ness, there were 17,000 dairy farms in California and 625

processors. W're down to 1450 farnms and 125 processors. Wy
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can't we just sit down around a table and do this vertical
idea? GCkay. End of soapbox. |'msorry. | have been sitting
on that all day.

JUDGE CLIFTON:. W need to hear it. | mean, if you don't
have a vision, how do you wite the rules?

MR, HOFFERBER: Well, | nmean, that's been ny vision for
quite awhile. Comng fromthe outside and watching it unfold
before me, and mgrate the way it is mgrating, | came to one
of two conclusions. There was one hearing when | went up to
Kevi n Mazahara, who was the Deputy Director, or the Deputy
Secretary, or | don't know, the head of milk pooling he was the
third in charge of MIk Pooling in CDFA. | said, "Kevin, the
only way out for this is for you guys to buy all the cows and
the State runs the whole thing, top to bottom" That's the
only way we are going to elimnate having a hearing every two
years. Because we are going to keep, nme and Rob are going to
keep butting heads at these things -- Rob Vandenheuvel,
V-AANDE-NHEUV-E-L. ay.

No, | mean, we, this carousel just keeps going around
and around. QGuys we got to break out of this. This has got to

become sonething very different. And we're trying to shove it

into another, you know, intelligent box. | nean, it's, but
it's -- it's just becone |ike Tax Code. It's so freaking
conplicated now. How do we -- how do we get past this? And,

you know, maybe it's a conplete collapse of the whole system
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and we all, you know, rise fromthe ashes, or we step in now
when we have an opportunity here and do somet hing innovati ve,
for the lack of a better word. Ckay. |'mdone with that. You
sense | could go on for hours, but | won't.

JUDCGE CLIFTON. Well, | appreciate very much everything you
have had to offer here. And M. Vandenheuvel, would you I|ike
to be the next to ask questions of this w tness?

MR, VANDENHEUVEL: |' m okay.

JUDGE CLIFTON:  Ms. Hancock?

CROSS- EXAM NATI ON

BY MS. HANCOCK:

Q N col e Hancock

You had been tal king with the Judge, you had nentioned

on the sal es-bel ow cost prohibitions, that there's a nechani sm
for you to make reports to COFA if you, if you think that
sonmething |ike that has occurred.

A Yes.

Q Have you ever made any reports to CDFA?

A. | believe that one of our owners did do that about, |'m
t hi nki ng eight years ago, sonmething like that. It's outside ny
recollection at this point in terns of any specifics.

Q Do you know what, who it was that they were reporting?

A | don't recall

Q Do you know if it was related to the California

Producer Handl ers Associ ation?
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| do not recall.
Have you, yourself, ever made any kind of report?

No.

o > O »F

Do you -- well, that's good. Thank you.
JUDGE CLIFTON:. M. Mltner?
CROSS- EXAM NATI ON
BY MR M LTNER
Q M. Hofferber, nmy name is Ryan Mltner, | represent

Sel ect M| k Producers.

A Hello.
Q | know you have heard this a couple of times already, |
want to thank you for your frank and thorough testinony. |It's

been a joy to listen to.
A Thank you.
My question --
But ?
No, there's no but.
But | have a question.

| do have some questions.

> O > O > O

Sur e.

Q And | think they are all related to this concept of
di sorderly marketing, that, quite frankly, everybody in this
roomis trying to put sonme details to. And you have put a |ot
of time into the industry as a whole and working with CDFA

And is it correct for me to sunmarize your testinony as saying
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that, as long as there's sufficient dass 1 mlk, there is no
di sorderly marketing?

A.  That's ny understanding of the technical definition of
di sorderly marketing within the Stab Pl an.

Q Ckay. So that's specifically your understanding for a
California definition of disorderly nmarketing?

A. Correct. | only have the COS experience.

Q Gkay. And | suppose you are al so advocating that USDA
apply that sane definition to the situation today?

A Yes.

Q And ny background is in the Federal system obviously,
I only know enough about California perhaps to be dangerous.
So when California, when CDFA has a hearing to nodify a fornula
or any other aspect of the Stab Plan, are they required to
determi ne that there are disorderly nmarketing conditions in
terns of --

A, In terms of whether or not to hold a hearing?

Q \Wether or not to change the terms, to change the
formul a?

A |1 don't think so. | think the way the Stab Plan is set
up is that we can have hearings to discuss all sorts of
el ements of that plan, whether or not it's, it creates
di sorderly marketing in the technical sense.

Q So your understanding is that California, that CDFA can

nodify the terns of their Marketing Order w thout there being
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di sorderly marketing conditions?

A, W do regularly with nmake al |l owance changes and fornul a
changes to the mlk prices based on econom c conditions
surrounding in the state, sure.

Q Let nme throw out a concept and see if you agree with
this. Isit, wuld it be accurate to say that there is, that
order in terms of mlk marketing is a continuun? That there's
perfect order, and there's disorder, and there's a bunch of
states in between?

A.  The dance we're doing here is around a technica
definition of the word "disorderly marketing". | wll say, as
| did|I in ny testinony, there are sone decisions in these
hearings that cause prosperity and there's sonme decisions in
these hearings that cause real distress to ny conpany.

Busi ness happens. And so that's why it's ny understanding that
this definition of disorderly nmarketing is somewhat critical to
this hearing process, as to whether the USDA even gets invol ved
init. So where sonething would distress ny conpany, | could
say "gosh, this is really disorderly,” you know. But we don't
use that technical term W say, "Wll, this is a bad thing
for ny business. Wat am| going to do nowto go mtigate
that, you know, within ny business nodel?" O, "This is going
to be really good for us for alittle while, how can we pay our
debt off faster?" O however that particular hearing goes.

Q | guess to kind of to relate back to your testinony a
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few m nutes ago, the issue beconmes how do we make things,

how

do we cone together as an industry to nake, to inprove upon

everything, even if we haven't reached that point of narket

di sorder? |s that accurate?
A. Sure. That's fine.

Q And so when California, | guess going back to ny

initial junping off point, when California decides to nodify

their Oder, | guess they are |ooking at some sort of

incremental inprovenent upon the terms of regulation after they

have wei ghed all the positives and negatives to both producers

and processors?

A One man's ceiling is another man's floor. | nprovenent

m ght be good for one person, it mght not be an inprovenent

for the person on the other side of the equation.
Q | think that's all | have. Thank you, your Honor
JUDGE CLIFTON: | think I'lIl start with M. Vetne.
CRCOSS- EXAM NATI ON
BY MR VETNE:

Q John Vetne for Hilmar Cheese. This is going to be

qui ck.
A. Sure.

Q As | understand your testinmony, your characterization

of the CDFA process, or your expectation for that process,

S

that CDFA will address an issue that appears to be creating

di stress, or looks like it mght produce distress in the near
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future, so let's deal with it before distress turns to

di sorder. Correct?

A Yes.
Q Ckay. If --
A. | was great with that question until you stuck the word

di sorder on the end of it.

Q Let's deal with it before it becomes great distress.

A Ckay.

Q And if we can -- you used the termat the beginning of
Ni col e Hancock's questions, you used OEM | have no i dea what
t hat neans.

A, OCEMis an acronymfor Oiginal Equi pnent Manufacturer
Now, | use that fairly |oosely because |I don't think we would
characterize cheese or sour creamas equipnent. But as a
manuf acturer we woul d be consi dered an CEM when you are
di scussing things of manufactured ilKk.

Q Gkay. And then you used the word which | regret hasn't
been brought up before, and | should have anticipated it. You
used the word caseinates in mlk. A conmponent of mlk. Is it
correct to say that caseinates are a subset of the proteins

contained in mlk?

A. | amnot a biochem st or whatever that person would
need to be to know how that breaks down. It is just a phrase
know is a conponent in mlk. |If it is part of proteins, so be
it, I don't know.
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Q Al right. Then, I, since you don't know, we'll dea
with that later. Thank you

A, | amaware that it beconmes part of the cheese. | nean,
it is part of the binding of the cheese and sone, | nean, ny
depth in that whole, at the nolecular level is limted.

Q Well, ny questions were going to lead to casein is a
subcomponent of the proteins, which creates the matrix, the
structure, and binds to the fat to create the functional value
of cheese. And non-casein proteins are generally what is
ext ract ed.

A. In the whey stream
In the whey stream
W're all here to |earn.

Ckay. Thank you.

> O > O

Thank you.

JUDGE CLIFTON: M. Beshore?

CRCOSS- EXAM NATI ON

BY MR BESHORE:

Q Thank you. Marvin Beshore.

| want to get down on the ground a little bit nore, not

in the concept level. WPC-80, are you aware of any publicly
avai | abl e sources of price information for that market?

A, No.

Q So when you were, when you were determ ning whether to

invest mllions of dollars |I assune, sone mllions of
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dollars --

A Yes.

Q Howdid you -- howdid you price -- how did you, you
know, how did you conme to assunptions about your revenue
strean?

A. W had hired a consultant to hel p us devel op and design
the project, who is also a marketer of the project and he
brought us his historical information over some rel evant range
of history.

Q A marketer of the product?

A, That's correct. And we did sone projections off of
that, and said, you know, it's only going to get as bad as this
and we're going to be okay, and of course it's gotten a | ot
wor se than that.

Q Are you aware of any publicly available information
about what it cost to turn whey into WC- 80?

A. | amnot.

Q Can you tell us what yield in cheese you experience at
Far ndal e, pounds per hundredwei ght?

A Yeah, this starts falling into proprietary stuff, and I
don't want to dance the question. So what | do is refer you
back to, | think I had an earlier question about where to go to
find that information, and | believe the CDFA cost studies with
respect to the nake all owances carry sonme of those data for you

as to what's going on in California about that.
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Q kay. So the yields in the study information would be
representative, in your view?

A, Right. Intheir audit they specifically ask me those
qguestions, what are your production yields, and they include
themin their conclusions when they publish the generalized
study that doesn't identify all of us individually.

Q Gkay. So one final area. Wen you determne a price
for the product at your dock for your cheddar, how do you go
about, without telling ne what the price is, how do you go
about determ ning what price to put on that product?

A, Sure. Wll, of course, the general sales rule is, you
get what the nmarket can bear, right? So the way cheddar is
priced, certainly in Southern California, and | think
everywhere, is that we use the CME market price for 40 pound
bl ock cheddar cheese. There is a market for it, treaded on the
exchange at the CME. CME is Chicago Mercantil e Exchange, by
the way. And we price that wth our custoners at a plus or
m nus penny per pound fromthe dollars and cents per pound
number comng off the CME. And that CME nunber is updated once
a week in terms of a weekly, we use the weekly average nunber.
And so come noon on Friday we know what the nunber is going to
be for the following week. And we, and this is al nost probably
somewhat proprietary to us, because | don't think everybody
al so does this. Some people will price their cheese on the day

of make, we price it on the day of delivery. So we waited for
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the CME study to come out -- traditionally, that's how
everybody did it, but as the markets change and people want to
get a junp on pricing and whatever. \atever internal reason
they have. But internally for us, it's a plus or mnus the
CMVE.

Q And does the bulk of your cheese is sold in |less than
truck load quantities, | take it fromwhat you said, what you
have testified?

A.  The bulk, you know, | really don't know where to place
it. | guess let's call it 50/50 we'll do a full truck |oad and
partial truck |oads. And I don't mean 50/50 on deliveries, |
mean 50/50 on the total volune of cheese. So we'll have X
nunber of full truck |oad deliveries, and 3X nunber of partial
truck load deliveries to get the sane total value of cheese.
That's ny guess. It is kind of a like a thunmbnail thing.

Q Do you -- do you read Dairy Market News? Do you follow
it?

A, Cccasionally, mostly when articles are in there about
t he whey factor.

Q In Dairy Market News?

A Well, I'"mthinking about Cheese Reporter. In Dairy
Mar ket News, actually we go to their website and | ook up survey
i nformati on.

Q And they publish, do you conpare your, reference your

pricing to prices that are, that are reported in Dairy Market
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News? Product prices?
A.  Are you tal king about for cheese?
Yes.

A.  Yeah, but | think we can go to the CME directly and get
the nunbers we're | ooking for.

Q Wll, there are other nunbers besi des CMVE nunbers t hat
are in Dairy Market News.

A W're strictly tied to CVE with our custoner base.

Q kay. So you wouldn't, for instance, there's a 40
pound bl ock, California, you know, Western 40 pound bl ock
survey reported there. Do you -- how to your prices conpare to
that, if you know?

A. | don't know. M conpany President does those sorts of
anal yses and works with the sales teamon their own internal
strategies. |If a custoner conmes at us and asks us, what's the
what conpared to this particular survey? You know, we will --
we will educate themon the delays in the nunbers, and how all
of that comes together and creates these disparities, and we
just try to stay consistent within our own business nodel.

Q Have you ever |ooked at your prices in terns of
out-of -state conpetitors plus transportation in?

A. W |look at it when a custoner says | can get it cheaper
fromthat out-of-state supplier

Q But in terns of what the nmarket will bear?

A. | do not believe we have done any kind of prospective
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study of that. It is all reactive for us.

Q Ckay. But that would be one way of |ooking at what the
mar ket m ght bear?

A, Oh, definitely. Yeah.

Q For instance, out-of-state conpetitors that have
Federal Order prices plus transportation to get into
Sout hern Cali fornia.

A If we were to run into one of those in our custoner
base, then we would have to | ook at our overage, or over or
under the CMVE nunber and see if we could afford to do it. If
t hat happens then you will go find another custoner that wll,
you know, we nmay have to split that |oad down into two snaller
| oads in order to get the right price out of the cheese. There
is volume considerations in our pricing. |If you take a ful
truck |l oad, you are going to get a little different
differential than you would if you took one pallet at a tine.

Q But | guess ny, wouldn't the out-of-state plus,
out - of -state manufactured at Federal Order price, plus
transportation in tend to be at a higher price than you woul d
be?

A | -- 1 wouldn't have any know edge of that.

Q Gkay. One final question. Do you know or has your
conpany ever eval uated whether California is a cheddar surplus
or deficit market? For cheddar cheese, do you know?

A.  To ny know edge, we do not, we have not studied that
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internally. | think CDFA and probably even Dairy Institute
woul d have this data.

Q Gkay. What do you think it is?

A. | think we're probably a net exporter from cheddar

Q O cheddar?

A 1 think so.

Q Gkay. Thank you.

JUDGE CLI FTON: M. Hofferber, when M. Beshore was asking
you about the Dairy Market News survey infornmation, you started
to nmention sone other source of information that started with
the word cheese?

MR, HOFFERBER: Yes, there's a publication called The
Cheese Reporter, and | believe that cones out of Wsconsin.

But that's a regular circular around our office between ne and
the President and a couple of the other owners, keep an eye on
t hat .
JUDGE CLI FTON: Thank you. Who next has questions for
M. Hofferber? M. M ahos?
CROSS- EXAM NATI ON
BY MR VLAHCS:
Q John W ahos, good afternoon
A.  CGood afternoon alnost, is it?
Q It is, yeah. | just, | was going to say good norning
but then it lasted | onger, so good afternoon

A.  Thank you.
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Q | would have just a few questions for clarification of
some of your testimony. And if it over the course of asking
t hose questions, | have either m sunderstood, m scharacterized,
m stransl ated what | thought the testinony was, please correct
me because | want to get it right.

| believe you testified that it was your belief that
the technical definition of disorderly marketing is only when
Cass 1 is not being adequately supplied; is that correct?

A, Yes.

Q Have you ever seen that technical definition in any
statute, Federal or State?

A No.

Q Have you ever seen it in any regulation, either Federa
or State?

A No.

Q What is your source for that your belief about the
techni cal definition?

A, Miltiple comunications surrounding the preparation for
this hearing, actual discussions in previous testinony in this
hearing that | have heard listening in on the website, it's
been discussed in that context a couple of tines, as | recall.

Q You said part of it is based on discussions wth people
during this hearing?

A. In preparation for the hearing. Leading up to.

Q Wth whomwould that be?
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MR, ENG.lI SH: Excuse nme, do not respond to the extent that
any di scussions were with counsel.
MR. VLAHOS: Are you representing M. Hofferber?
MR ENGLISH. | represent the Dairy Institute of California
and he is testifying on their behalf.
MR. VLAHOS: That doesn't nake himyour client.
MR ENGLISH M instruction remains and it is inproper to
overrule it.
MR VLAHOS: Well, | think that, | think the Judge is the
one who determ nes that.
JUDGE CLI FTON:  You know, | realize that this witness is
here on behal f of Farndale, but | do not believe we are here to
i ntrude upon the discussions with counsel, regardless of
whet her they are a direct client in the traditional sense.
MR, VLAHOS: kay. |'ll accept that, your Honor.
JUDGE CLI FTON: Thank you, M. WM ahos.
BY MR VLAHCS

Q Any other source for your belief about the technica
definition?

A, No.

Q Now, you have also --

JUDGE CLIFTON: Now, wait, | don't quite understand your
question. Your question, M. M ahos, is, other than counsel,
have you had any di scussions with anyone else? |s that what

you are sayi ng?
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MR, VLAHOS: No, no, no, no, | want to know if there's any
ot her source, other than what he's testified to, for his belief
as to what the technical definition of disorderly marketing is.
['mjust trying to find out all the sources, your Honor.

MR. HOFFERBER: | understand. The primary source has been
this hearing record itself actually, and prior discussions in
t estinony.

MR. VLAHOS: Thank you very nuch, that clarifies it for ne.

MR, HOFFERBER: Thank you.

BY MR VLAHCS:

Q You also indicated that, in your testinony, that you
support the Proposal Nunber 2 nade by the Dairy Institute; is
that correct?

A, That's correct.

Q And you have also testified that you do not believe, if
| got this correctly, that you do not believe that in any
potential Federal MIk Marketing Order in California, that
quota ought to be preserved?

A, That's correct.

Q And is that one of the reasons you support the Dairy
Institute's proposal ?

A I'm-- 1 do not believe the Dairy Institute proposal
specifically tal ks about excluding quota. The exclusion of
quota goes back to what | said during ny Qand A | think, in

ny original testinony. And that is, | see quota as an
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incentive to set up the pool in the first place. In business,
when we try to incent sonething, we typically put a sunset on
it. I'"mgoing to incent you to do this, and after X amount of
time, this incentive would expire. And what is unfortunate, in
ny view, about quota is, that it's turned into a forever
intangible asset. And | think it would have been much nore
productive to have it had sunset after 10 or 20 years or
something. W can get into the whole big econom c discussion
about that, but again, it's an opinion and a view of mne that
if you are going to incent sonebody to do sonething, if you
make it a forever incentive, it becones an entitlenment or it
becomes this whole asset thing that it's turned into, and now
anot her point of disharnmony anong this extended now, producer
communi ty, the have's and have not discussion.

Q Have you done any analysis of the Dairy Institute

proposal as to its potential effect upon the preservation of

quot a?
A No.
Q kay. Thank you. That's all | have.

JUDGE CLI FTON: Wio next has questions for M. Hofferber?
M. Francis, would you prefer to go before or after redirect?

MR FRANCIS: WII| Francis, USDA. No preference. W can
do either way.

JUDCGE CLIFTON. Al right. Then, why don't you ask your

guestions now.
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CROSS- EXAM NATI ON
BY MR FRANCI S

Q Just a couple things to clarify. | amstill confused
about your operation relative to whey. You nentioned you nmade
a significant investnment, you produce WPC-80, and later on in
response to sone questions you referred to dry whey. What --
what products are you currently producing? Are you producing
WPC-80 in a liquid formor does it get further dried?

A, No, we are producing WPC-80 dried powder for human
consunption, and that's been our sole whey product since
August of 2013.

Q Sono liquid formof whey cones out of your facility?

A, Yes. No whey cones out of our facility.

Q ay. Thank you.

A Liquid whey comes out of our facility.

Q And then just a quick follow up on sal es bel ow cost.
W're not that famliar with the California program but at
what | evel of marketing does that prohibition apply to? So

it's you as a manufacturer of a finished product, selling to a

cust oner ?
A, It gets nmeasured at, well, it gets discovered at the
custoner level. It gets reported by ne, if | discover it.

Right? Now, the out is, the out for the person who is selling
it at that low price, is if you can find other retail outlets

to show that that really is the street market value of the

4818

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

product, you escape any enforcenent. Even though ny
inefficiencies may drive my cost higher than you, that's just
too bad for ne. Does --

Q I'mstill confused. So sonebody for, let's talk about
a pound of cheese, a pound of cheese. So a retailer who is
selling a pound of cheese for 99 cents --

A, W would go ask him-- we would, actually what we do is
go | ook at the plant nunber on that cheese and say, okay, now
how is that plant putting anything out of their plant that
could arrive at the retail level at this price, and that woul d
trigger the question.

Q Ckay.

A. Because there ain't no way, in our opinion, with the
regul ated price at the level that it was at at the tinmeframe
that that cheese woul d have been nmade, they could have done it.

Q And when that's reported to CDFA, you indicated CDFA
woul d do an investigation and they would go to the source plant
who offered that cheese for sale to the retail custoner?

A, And investigate.

Q ay. And do you know if they go back to | ook at the
raw m |k cost going into those facilities?

A Once it is in their hands, | do not know what their
process is. And it is, like | said before, it's actually been
attenpted so fewtinmes, I"'mnot really even sure if there's

nmuch of a body of knowl edge. |It's nore of a concept that's out
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there, that's an attenpt to keep us all at a level playing
field, and I'mnore concerned about things that will disturb
that |evel playing field.

Q Gkay. And separate but sort of related to selling
bel ow cost, would you describe the current California system
where they establish mnimmprices for Gade A mlk, you, as a
purchaser of that m |k, cannot buy that mlk for less than that
m ni mum regul ated price?

A, That's correct.

Q So would that be sort of |ike a sal es-bel ow cost
prohibition, that the seller cannot offer it to you for a |ower
than that m ninum price?

A, Wll, you would think that that would be the | ow and
limting number to the whole thing, if we're all paying the
sane mnimumregul ated price. And that actually is the trigger
point. That's how you would have to boil that analysis out to
determne if they were going, you know, they are basically
taking their own capital and subsidizing that product into the
market at a price that just is intended to take me out of the
conpetition.

Q Gkay. And in your operation, would you have the
ability to purchase G ade B m | k?

A Yes.

Q Ckay. And that would not be subject to the price,

m ni mum price regul ation under the current California progran?
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A. That's correct.

Q And | had another question about the source of, you
nmentioned in your testinony that the Stabilization Plan is
where the sal es-bel owcost regul ation --

A Well, inmnm definition of the Stab Plan at the
begi nning of ny testinony, it was expansive. |t just wasn't
inside the actual stabilization market, but it includes all
surrounding --

Q Oher regul ations?

A -- 1 just call the whole pile of the Stab plan.
Q ay.
A | would like to amplify, if you don't mnd, your

question about G ade B mlk. That isn't done as a rul e because
a couple of bad things happen, one, to the producer, in that it
goofs themup with the pooling systemif they go Gade B; and
the second thing is, | have got to explain to ny customer now,
why |'musing Gade Bmlk in their product. So that
disruption also is a fairly good deterrent from goi ng down that
path. | know testinony in this hearing will bring that up. W
have al ways had the ability to escape the m nimumregul ation,
go do Gade B. Wll, yeah, you can technically, but it's --
it's very disruptive to both parties.

Q Thank you for the clarification

A You're wel cone.

Q In response to sone questions you tal ked about your

4821

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

| ocation, your physical |ocation, being close to consuners and
that the transportation. Are there other handl ers nearby that
you conpete with to bring mlk into your plant?

A Yes.

Q And are they other cheese plants or other sour cream
butterm | k?

A. Al classes.

Q And who are your primary conpetitors? Are they fluid
plants or manufacturing plants?

A If by fluid plant you mean Class 1, we do not conpete
in Cass 1 at all, so it is all manufacturing |evel products.
Q But to conpete for the raw mlk that cones into your
facility, if there are nearby Cass 1 plants, they are also

conpeting to bring mlk into their facility?

A And they will get first strike at the mlKk.

Q And why, in your words, why would they get first strike
at the mlk?

A. In theory, and in nmostly in practice, they receive the
hi ghest value for the mlk going into a Class 1 product back to
the producer community.

Q Ckay.

A, That's the nature of the beast.

Q Ckay. Thank you. One last question. On page 6, in
the, toward the end of that first paragraph, you say, "as an

asi de, we expect that this responsiveness by the California
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Order systemw |l be lost with an FMMO." Can you el aborate on
what you mean by that statenent?

A. Sure. Here's a hearing in 2001; here's a hearing in
2003; here's a hearing in 2005; here's a hearing in 2006,
here's a hearing -- | nmean, FMMO -- FMMO, by design, is not
going to respond like that. W're going to -- it is clearly a
protracted process conpared to what we are able to do in
Cal'i fornia.

Now, in some tinmes, if I'mgoing to my banker when |I'm
trying to lay out a ten-year plan on a whey plant and say,
"These nunbers are really good today, but we're having a
hearing in six nmonths that could goof this up pretty
seriously,” that's a dance | get to do. And when we have
argued a nunber of times for some of these hearings, "please
don't have this hearing, we just had this hearing a year ago."
So there's give and take in all of that.

| think ultimitely, with the sensitivities that we
have, and what we call beta, B-E-T-A in economcs the
volatility in pricing, and even electricity costs and
everything else -- this thing just wants the feedback, it's
just a notch too loud. It's the way it is. | also wrk wth
PA systens on a regul ar basis.

JUDGE CLIFTON: Is that your theatrical segnent of the
busi ness?

MR, HOFFERBER: Yes, |I'mthe CFO and resident bass player
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for the, for Farndal e.

MR, FRANCIS: That's all the questions we have. Thank you
very much for your testinony.

JUDGE CLIFTON: | want to go back to M. Beshore's
question. W have got |ots nore questions, but his question
where he asked if there were publicly available cost and price
data on this product, this 80 product.

MR, HOFFERBER:  Uh- huh.

JUDGE CLIFTON: Since there aren't on that, what are there
avail able --

MR HOFFERBER:  Yes.

JUDGE CLIFTON: -- published prices that relate to whey in
sone fornf

MR. HOFFERBER  Ckay. So the direct answer to your
question is, I"'maware of two studies; there's a dry whey study
and there's a WPC-34 study, that puts a price for sone form of
whey out into the public. But what you, what you observe and
understand if you watch these nmarkets, is they don't nove
together. They are really different markets for these
different potential indexed products or products w th which we
would tie the whey to. So then | would go back to ny previous
di scussi on about, we really got to get to a place where the
mnimumprice is mninum and for the individual kinds of whey
that are being made, we figure out how to revenue share that

part of it. Because they are just so dramatically different.
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| mean, the dry way nunber can be doing this, and the 80 nunber
is in the tank right now because Russia stopped buying, and
China did this, and because they are living in the 80 world,
not really living in the dry whey world. So it is very
difficult to pick a conpetent index considering how varied the
whey processing conplex is.

JUDGE CLI FTON: Now, when you just used the termdry whey,
| presune that's not a concentrated protein product.

MR. HOFFERBER It is, but it's -- it's not as -- it's not
80 percent. | don't know what the percent of protein in dry
whey is. Capital dry, capital whey, is a surveyed product of
its owmn. |'mnot even sure howit's made. W used to do, like
| said, with our RDW we were roller drying the whey, we woul d
concentrate the whey streamin an RO up to about 20 percent
solids, 19 percent solids from6. Wen it comes off the cheese
line, there's 6 percent solids in that the 90 pound bl ob of
whey. Ckay? So we would run that through an RO, drive it up
to about 19 percent or so, and then we would just drip it on a
steam heated roller and cook it into popcorn-|ooking stuff. W
woul d bag that up and ship it to the Mdwest as an ingredient
for aninal feed.

Well, it's certainly not human grade, and if you saw

the process, you woul d be happy you weren't consuning any of
it. But now we have gone all indoors, and all stainless

everything and, you know, it's all nice and pretty and
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expensive, and all of those good things, and we now nake a
powder that is just a very fine tal cum powder al nost
consistency stuff. It is very, very fine powder that we make
Now.

JUDCGE CLIFTON: So what was it called when it was dripped
onto the roller?

MR, HOFFERBER: RDW roller dried whey. And | give that
lengthy definition at the front of my testinony. | use the
popcorn phrase in there, too.

JUDGE CLI FTON: Wuld that be the |east expensive to make
form of whey?

MR, HOFFERBER: Probably not. | nean, | think, who knows?
| nean, before we did roller dried whey, we were concentrating
it and putting it back in a tanker and shipping it out as
animal feed inthe liquid form W did that for awhile. You
know, way back when we started, | think we were putting it back
in a tanker and sending it back just as raw whey back as ani nal
feed, back to pig farmers and cow farners and what not, as a
protein | actose source, wthout concentrating it. And then we
started concentrating that, because that makes the shipping
nore efficient, right? Because you are shipping, instead of 6
percent stuff in a blob of water, you are shipping 20 percent
stuff in a blob of water.

JUDCGE CLI FTON: What did you call it when it was still 6

percent stuff?

4826

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MR. HOFFERBER  That's pretty much raw whey, the raw whey
stream And you nmay hear people talk about that. There's
certain advocates that say the only baseline value in the whey
streamis really at that raw, at that raw level. Everything
el se is val ue-added, added by cheese makers. Sinple.

JUDGE CLIFTON: Not so sinple. Not so sinple. So when
these markets don't stay aligned with one another, in other
wor ds, sometines one of the whey products is nore val uable than
anot her, do you have any incite for us on that?

MR. HOFFERBER  Again, ny only incite would be, you would
either have to come up with as many different adders for the
whey streamas there are whey streans, or retreat back to a
mnimum price that |eaves a ton of space for us to work it out
Wi th our supplier as to tying it to a market that we actually
make, because the disparity is huge. This whole exanple | gave
of 2007, where -- where the dry, the true dry whey price just
took off and we were paying for that dry whey price when we
were making the RDWand getting, as our price we were getting
80 percent of the western nostly and we were paying for the
freight on the product. So when dry whey is up here, we're
getting a better price for it, that's why I nade a mllion 380
or whatever, in that final year. | made a bunch of noney
selling that. But if I had noved the cost of it in the mlk
over agai nst that nunber, and then blended it back in ny

cheese, | ended up losing $347,000 in those ei ght nonths
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| eadi ng up to that shutdown.

JUDGE CLI FTON: That's another question | had. Wen you
gave us the figures that showed either |oss or profit, you used
different time periods. One of themwas 8 nonths, one of them
was 18 nont hs.

MR. HOFFERBER: Ri ght.

JUDGE CLI FTON: But why did you pick the time period you
pi cked?

MR. HOFFERBER: (kay. The 18-nonth RDW period was picked
as part of ny testinony |ast June, and | left those nunbers
alone so | didn't re-analyze them The fact that | reduced
t hose nunbers to a | oss per pound of cheese kind of nmakes the
time period a little less inmpactful on the numbers. | didn't
| eave anything out because it -- it distorted the nunber and
made it any nore or |ess representative of nmy point.

My point was nore that, in the 18-nonth window in the
RDWwe | ost a penny and a quarter, I'mtrying to renenber the
numbers wi thout |ooking at them and in the last six nonths we
lost two and a half cents. So, you know, as that variable whey
factor that got re-introduced started taking off again, it was
bl ow ng up on us. And then ny nunbers for the WPC 80 pl ant,
where | picked 25 nonths, | picked that because it is the
entire operational w ndow of the WPC-80 plant through the nost
conpl eted numbers | had, which were August 31, 2015. And then

| just picked the last 8 nonths because that pretty nmuch
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represents the timefrane when the whey market has, the WPC- 80
mar ket has just bottomed out.

So the only manipulation of the tinmeframe was for
expedi ency and devel opi ng the nunbers, and to show the
degradation of the profitability of both of those nethodol ogi es
in those relative tinefranes.

JUDGE CLIFTON: Now, |I'mgoing to ask for other questions
before the redirect. Wwo has other questions before the
redirect? M. Vetne?

CROSS- EXAM NATI ON
BY MR VETNE:

Q Thank you. You just referred to a hearing |ast June.
Was that the hearing called by CDOFA, by the State Secretary of
Agriculture on her own notion that was held | ast June?

A Yes.

Q Gkay. So you used sone of these sanme anal yses in the
course of that hearing?

A Yes.

Q kay. You referred to market bottomng out. | think
you refer to Russia and China; is that correct?

A Yes.

Q Dd I hear correctly? And that's an international
mar ket for the WPC- 80 product?

A Yes.

Q kay. Does your product get into the export narkets,
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your WPC- 807

A W do not sell it directly to an export market, but
some of the people that we are selling it to informus that it
Is getting there. Does that make sense?

Q Yes, it does. So your buyers of WPC-80 in bulk, in
turn, remarket that, in part, into the export narket?

A, That's correct.

Q And then finally, you had sone, an exchange with
W1 Francis about your opportunity to use Gade B mlk. |
wanted to take that a little step further.

A, Sure.

Q You can use either Gade B or Gade A mlk to nake
cheddar cheese, correct?

A Yes.

Q Ckay. And that could be marketed throughout the
United States?

A, Yes, with the disclosure that you are using G ade B
mlKk.

Q Ckay. But you also make sone products other than
cheddar cheese. Your butterm |k, for exanple, you nust use
Gade Amlk to make butterm |k, correct?

A Yes.

Q Wat about sour creanf
A, Gade A only.
Q

G ade Aonly. So in order to make cheddar cheese out
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of Gade B mlk, you would have to have either separate silos
or separate processing days for receipt of Gade B mlk to nake
cheese, and another day to nake sour creamand butterm | k. You
couldn't use co-mngled mlk to nmake your dass 2,
State Class 2 products, or Federal Class | and Il products,
correct?

A. Correct.

Q Gkay. And that would create great inefficiency in both
operations, correct?

A It could, yes.

Q And your WPC-80, to market that internationally, do you
not al so need to represent that that cane froma Gade A m|Kk?

A Yes.

Q So you could even use it in cheese, based on the way
you used the whey byproduct of cheese?

A, Unless you could find a Gade B narket for whey powder,
you would be in the sanme boat you would be with the cheese.

Q Thank you.

JUDGE CLIFTON: Are there any other cross-exani nation
questions? M. English, for direct?

MR, ENGLISH. |'m hoping very few.

REDI RECT EXAM NATI ON

BY MR ENGLI SH.

Q Chip English.

So you had sone discussion with M. Beshore about the

4831

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

purchase of cream --

A.  Yes.
Q ~-- along tine ago now.
A, Yes. | renenber.

Q To the extent that is California cream sonmeone has to
account to the pool for that at mninumprice, correct?

A. Correct.

Q It shows up on the Form 8007

A Qur Cass 2 plant is a pooling plant. Al raw product
taken into the plant is processed through the form 800, the
M1k Pooling Reporting System

Q Gkay. And you also had a, sonme conmentary response to
some questions, and |'ve forgotten who it was from wth
respect to the whey stream at some point that you pull sone
fat out of the whey streamand it goes back into the cheese,
remenber that?
Yes.

First, is that a really small anount of fat?

> O >

Very smal | anount.

Q And second, is that being priced as producer mlk fat
when you first get it? Again, on the form 8007?

A, Yes, it is priced at the point it enters the vat for
the first time in the cheese vat. It gets allocated to
d ass 4b.

Q So finally, and I don't want to make too much tinme, but
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we tal ked about full absorption, and then we tal ked about 2007,
and | think we m ght have m ssed one concept. What is
contribution margin, and howdid it factor into the decision to
shut the plant for one week in 20077

A kay. So let's go back to ny discussion about the
direct and indirect costs. To the extent that you can identify
costs as direct against a particular product, and when you take
the sales price of the product, after it's, | think for being
ininventories and all that stuff, and you get down to a nunber
that represents the direct cost in the product you sold. So
you take sales price at 5 mnus direct cost at 3, you have
what's called gross margin. And against that, you' d take your
G and A, and other operating costs, and what not to get down to
the bottomline profit.

The contribution margin is this nunber that comes up
when you take sale price mnus direct costs. As long as that
nunber is positive, you're naking some noney to do sonething
with sone of these overhead costs. You are not covering all of
themin that department, but if you shut that department off,
you |l ose that contribution margin, and the rest of your
department's now are going to absorb what that was covering on
top of absorbing everything it was covering in that negative
situation that you were in.

If you get to a point where you are not even covering,

you have a negative contribution margin and you are not even
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covering your direct costs, you are in the old situation where
we say, we're losing it on every unit, but we're going to it
make up in volume. And the nore you do, the worse you get.
And that's the situation we found ourselves in.

By the time we woke up to it, we already actually had
been in it for awhile, but it took us awhile to wake up to in
in 2007, that the cost of mlk and the cost of the |abor to
convert the mlk and the boxes and all of that stuff, that was
more than the price we could get out of the market for the
cheese. And so it had negative contribution margin, we said,
phooey, we're done. So when | say our co-op cooperated, and
our custoners cooperated and all that, we were able to push our
sal es nunber up a little bit, we were able to push our cost of
mlk nunmber down a little bit, to the point where we were at a
break even at the contribution margin level. And we let the
rest of our departments eat up all the overhead, and we nuddl ed
t hrough until that Decenber hearing decision cane in and fi xed,
ny word, "fixed", the whey factor for us, and then we could
return to the normal business opt at that point.

Q Thank you. That's all | have.
JUDGE CLIFTON: M. Francis, anything nore for
M. Hofferber? Al right.
You have been an amazing help and | appreciate it. |
appreciate very much your willingness to disclose sone interna

i nformati on about costs and |osses. |It's very helpful. Thank
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you.

MR. HOFFERBER: Thank you

MR. ENGLISH. Chip English. Having consulted with the next
W t nesses, they would prefer to have lunch first, and we can be
back hopefully at 1:55 and get started, unless you say 2:00.

JUDGE CLIFTON: | think 2:00 is what | would say.

MR, ENGLISH. Al right.

JUDGE CLIFTON: Al right. Let's break for lunch at 12:42,
we' |l be back and ready to go at 2:00 p. m

---000- - -
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TUESDAY, OCTOBER 27, 2015 - - AFTERNOON SESSI ON
JUDGE CLIFTON: We're back on record at 2:03. W have an
exhibit that's being distributed now M. Elliott, | believe
the nunber we'll have for this one is 108. |Is that correct?
MS. ELLIOIT: That's correct.
JUDGE CLIFTON: Al right. |'mmarking mne as
Exhibit 108.
(Thereafter, Exhibit 108 was marked
for identification.)
JUDGE CLIFTON: M. Vulin, do you want to begin us before |
swear these gentlemen in, or should I swear themin first?

M5. VULIN.  You may swear themin first. Thank you.

JUDGE CLIFTON: 1'mgoing to swear you in at the sanme tine,
but when you are ready to say you will, or | do, or I so swear,
or whatever you are going to say, | would like you to do it one

at a tinme and say who you are.

Does each of you solemly swear or affirmunder penalty
of perjury that the evidence you will present will be the
truth?

MR MOORE: | do swear. Mac Moore.

MR. de CARDENAS: | do swear. G| de Cardenas.

JUDGE CLI FTON:  Thank you. And beginning with M. Moore, |
woul d |ike you to state and spell your nane.

MR. MOORE: Mac Moore, it's MA-C, and the last nane is
More, MO ORE.
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JUDGE CLIFTON: And M. De Cardenas, |ikew se.

MR. de CARDENAS: G| de Cardenas, GI-L, d e,
CARDENA-S

JUDGE CLI FTON: Thank you. So | actually said your name
wrong, because | forgot the "de" as part of your nane.

MR. de CARDENAS: You are not the first, you won't be the
| ast.

JUDGE CLIFTON: Al right. I'mnot the first and | won't
be the |ast.

All right. Now, you will have to experinment a little
bit with how close you will need to be with the mc, so we'll
do that as we go along. Cenerally, you have to be fairly
close, but since the mcs are so close to each other, and you
al so have a speaker right there. W'Il try to avoid feedback,
but we may have to experinent just a bit.

Ms. Vulin, you may proceed.

DI RECT EXAM NATI ON
BY M5, VULIN:
Q Thank you, your Honor
M. More, if we can start with you. Just before we
begin, can you give us a little bit of background on how you
got involved in the dairy industry and what your role is now?
MR MOORE: Sure. | was in the grocery business from'73
until about '85. | worked for Ralph's Gocery Conpany. Then

in'85 | was asked to assist in opening a new cheese plant out
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in Corona, California, called Gol den Cheese Conpany of
California, and | began working as, in sales. At that tinme |
was Vice President of Sales, and about three, four years |ater,
DFA cane in and purchased Col den Cheese. | noved to Kansas
Gty with all the other officers, | was there as Vice President
of Sales for a short period. Then | got drafted to go to work
for Darigold. And | had a short stint at Darigold, and DFA
called me back and gave ne a better deal and asked nme to cone
back, but | would let ne continue living in Southern
California. So | came back and worked in Southern California
for several years as Vice President of Sales. At that time we
had, | don't know how many cheese plants, but throughout the
United States | would travel and work with them

And then | got a phone call fromone of the dairynen
telling ne that Caci que Cheese was | ooking for sone help with a
project. So | went in, | met for the first time, GIl's father.
And as it turns out, when it was tine for G| was getting ready
to go off and get his Master's degree, and we refer to G| bert
as the senior, and G| as the younger one. So Glbert, at the
time, he wanted nme to cone onboard and hel p himw th that
transition while his son was off to college and doi ng ot her
t hi ngs.

So | came onboard. And in a few years | had another
opportunity to go into process cheese business. | went to work

for a conpany in LA it was called Chateau Cheese. And so, to
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give you an idea, we sold cheese to people |ike Jack-in-the-Box
for their hanburgers. And after a few years there, G| had
restructured Caci que, and he had a new team together, and he
asked if | could come back and be a part of a different branch.
He wanted to, he wanted to expand the food service industry at
Caci que and a few other ideas and sone industrial accounts, and
he thought | had the expertise to help himget that direction.
And it sounded exciting to ne because we were getting ready to
sel | Chateau Cheese anyway, so | would be without a job if |
didn't have one going. So | took the opportunity, and that's
where | have been since.

And so ny job today is Director of Business
Devel opnent. And | chase after the food service, industrial
and because of ny background, | get involved with a little bit
of risk managenment to hel p out on the R sk Managenent Team

M5. VULIN. And | didn't hear any educational background.
I's that sonething --

MR. MOORE: | have an MBA from University of Phoeni x.

MS. VULIN  Thank you. And M. De Cardenas, | know we're
going to hear a bit about your background in the witten
testinmony, but if you wouldn't mnd just telling us alittle
bit about your story and your current role at Cacique.

MR. de CARDENAS: Sure. |'mcurrently the CO of the
conpany, been in this role for the |ast seven years.

Should we just wait for the rest of the testinony or --
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MS. VULIN:  Sure.

MR. de CARDENAS:. GCkay. Thank you.

M5. VULIN. Ckay. So I'll have you begin, then, reading
t he testinony.

MR, de CARDENAS: Thank you. Good norning and thank you
for taking the time to visit with us this norning. Cearly
it's not norning anynore, but this afternoon, and we really
appreciate it.

I'mG | de Cardenas and | run our fam |y business
Caci que, Inc. Cacique was founded by ny parents, G lbert and
Jennie, in 1973. The conpany was funded with an $800 | oan from
ny grandnother, and $800 fromny aunt, that started with just
two enpl oyees, G lbert and Jennie. The first few years were
very tough, with ny dad | eaving before the sun cane up to start
the cheese naking process, while ny nother woke us up, made
breakfast, and took us to school. She then went to the plant
(which was a tiny bottling plant at the back of a drive-up
dai ry) and took over the cheese naking process fromny dad and
stayed until he returned fromselling cheese from Styrof oam
coolers in the trunk of his teal green, 1966 Pontiac. | won't
forget that car, it nmade an inpression. He would park his car
on Vernont Street near downtown Los Angel es, and sell product
door-to-door. My dad returned fromhis route, finishing the
cheese nmaking process, and cleaned the plant while nmom cane

home to cook dinner and care for us. There were days when we
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barely saw her and didn't see himat all.

At the start, times were so tough. M parents coul d
only afford to rent the plant during daylight hours, and the
owner of the plant used it to bottle his product at night. At

t he begi nning, our capacity was about 80 pounds of mlk -- |I'm
sorry, 80 pounds of cheese per day. That was all one person
could make. This went on for a couple of years. A major |eap
forward was when ny dad renoved the back seat to nmake room for
more coolers in his Pontiac. In effect, the this doubled the
distribution capacity, and we were able to hire our first

enpl oyee. True story. Absolutely true story. The conpany was
literally built one pound of cheese at a tine.

M5. VULIN.  What kind of cheese were you making at this
time?

MR. de CARDENAS: (Queso Fresco at the tine.

M5. VULIN. Queso Fresco?

MR. de CARDENAS: A note about the original plant. The
facility was used for bottling drinks for a drive up dairy and
originally was not set up for dairy processing. M dad rented
the space and worked tirelessly for weeks to get it up to code.
On inspection day, the inspector wal ked the plant and gave ny
dad a rather |long punch list before he would approve the
facility. To say ny dad was disappointed is really an
understatenment. However, he doubl ed down and passed inspection

several weeks later. There was no noney to use for
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professional help so nmy parents did all the inprovenments by
t hensel ves.

| grew up in the business and did everything from
sweeping floors, to cleaning vats, to driving trucks. | rose
t hrough the ranks, earned an MBA at University of Chicago, and
have been running the conpany for the past several years.

Over the |ast several years, we have been invited by

numer ous out-of-state nunicipalities and farners to nove our

facility outside of California. | nust admt, several of those
offers were very enticing, but we have resisted. | share our
history with you to illustrate our commtnment to our business

and to our farners.
Current Qperations

Taking a leap to the here and now, Cacique continued to
grow by providing quality products to the Hi spanic consuners
that live in the U S. W specialize in products |ike Queso
Fresco, panela, cotija, and cremas. W are nowin our fifth
plant since our tiny location in Lakewood, California. The
original plant's mlk consunption of 860 pounds per day is
dwarfed by the current plant's consunption of about a mllion
pounds of mlk a day, and that's in the City of Industry. COver
the course of the last 30 years, we have invested $91 mllion
into the current plant to stay conpetitive, and we are
investing a significant anount of capital to expand current

capacity.
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Cacique currently has about 320 Californi a-based
enmpl oyees, and 55 non-California enployees. Mre than 70
percent of Cacique enployees are mnorities. It is inportant
to understand that Cacique is not a mninmumwage enployer. W
demand hi gher skill levels and pay a premum [It's our
educated estinate that between enpl oyees and vendor/suppli ers,
we hel p support nore than a thousand famli es.

M5. VULIN. In ternms of your enpl oyees for your conpany
itself, you have 320 in California and 55 outside of
Cali fornia?

MR. de CARDENAS: That's correct.

M5. VULIN. So in total, you have | ess than 500 enpl oyees?

MR. de CARDENAS: That's correct.

M5. VULIN  Thank you.

MR. de CARDENAS: By basing such a large portion of its
sales force in other states, we have nade a very deliberate and
expensive commtnent to grow our business out-of-state.

Caci que spends a consi derabl e amount of marketing funds in
activities |like denpbs, advertising, and retailer ads to grow
its out-of-state vol une.
Every pound the cheese we ship out-of-state is equal to
ten pounds of California mlk being shipped into conpeting
mar ket s.
M5. VULIN. This is because it took you ten pounds of mlk

to create the product?
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MR. de CARDENAS: On average, that's correct.

M5. VULIN.  Ckay. Thank you.

MR. de CARDENAS: Mbst of our consuners are on the | ower
end of the incone range, and as a result, retail price points
are crucial. As | nentioned previously, on average, Cacique
consumes about one mllion pounds of mlk on any given day,
seven days a week. About 47 percent of that mlk is shipped
out of California as cheese, cream and yogurt. It is
esti mated that about 60 percent of the United States popul ation
lives east of the M ssissippi River.

Do you want me to read the reference point?

JUDGE CLIFTON: Sure. | like to see Wkipedia cited, so |
woul d have you do it.

MR. de CARDENAS: (En.w ki pedia.org/w ki/Eastern United
States.)

As our products travel east, transportation and ot her
expenses drive our costs higher. Depending on |oad size,
refrigerated freight cost into other, into the Mdwest and East
Coast, drives about 7 -- I"'msorry, between 30 and 70 cents per
pound of product for LTL -- LTL is less than truck |oad --
which is the nost common nethod. As you can see, Cacique's
M dwest and East Coast based conpetitors enjoy a significant
conpetitive product transportation advantage, and in order to
stay on the same |level price point with these brands, Cacique

Is unable to pass the full cost onto the consunmer, and is often
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having to subsidize the freight expense just to keep the
playing field |evel.

M5. VULIN.  Can you tell ne again about the LTL, |ess than
truck | oad? How does that work in ternms of practice when
conputing this nunber?

MR. de CARDENAS: So a truck load is about 40,000 pounds.
There's a certain cost associated with 40,000 pounds, that's
the nost efficient way of shipping. However, because we are in
a specialty cheese business, we rarely ship full truck | oads.
W' ll ship anywhere from 1, 200 pounds to 5,000, 10, 15, 20.

And the further east you go, the higher the cost, so we end up
shipping less, therefore making | ess efficient. And that's the
range. Once you get to the Mssissippi, east, it is from30 to
70, depending on the location it is going to, and how many
pounds are going there.

M5. VULIN.  And part of that variation is, you mght not be
shipping a full truck, you mght have half of a truck or there
m ght be a conbination of products in a truck?

MR. de CARDENAS: | wish it was half a truck over there.
It's usually a pallet to 5,000 pounds, somewhere in that range.
Hence, why the costs are so high.

M5. VULIN  Thank you.

MR. de CARDENAS: Cacique's Qut-of-State Conpetitors Lower
Qperating Costs

One of our conpetitors testified that our products are
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aggressively conpeting with their Texas-based plant as a result
of lower California mlk prices. However, | would like to
poi nt out that the econom cs of the situation place Cacique at
a di sadvantage, not an advant age:

* |t takes about 12 cents just in freight costs to get

to Texas fromour plant. Using industry standards,

this represents about $1.20 per hundredweight in cost.

* Since 2011, the gap between the published Class Il

and 4b is $1.78. In effect, $1.20 of the gap is

consuned by freight alone.

* That |eaves only about 58 cents per hundredwei ght to

pay the higher operating costs in California or roughly

about 6 cents per pound of cheese.

It is no secret that doing business in Californiais
difficult. In fact, I'msure every farnmer here today and in
the state, are well aware of the serious challenges of running
a California operation. The state is continuously |isted near
the bottom of any recent list of business-friendly
envi ronnents.

We conpete directly with regional nmanufacturers that
aggressively defend their nmarkets. Mst of the conpetitors are
east of the Rockies. Wile mlk prices are higher, the
operating costs are considerably |lower. Expenses in states
outside of California are considerably [ower and these states

are nuch nore business-friendly than California. Below are a
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few exanpl es of the high cost of business operation in
California conpared to national averages:
* FElectrical costs for industrial conpanies. The
United States March 2015 average retail price of
electricity in the industrial sector, was 6.79.

JUDGE CLI FTON: That's $6.79?

MR. de CARDENAS: Yes, that's correct. Excuse ne.

JUDGE CLI FTON:  Ckay.

MR. de CARDENAS: California's rate in the industrial
sector is $10.63 or 56.55 percent above the national
mean and rising. See Exhibit B, U S. Energy
I nformation Adm nistration.

* Workers' Conpensation in California. Wrkers'
Conpensation costs in California is 188 percent higher
than the national nean. California businesses spend
$3.48 for every $100 of payroll, conpared to the

nati onal mean of $1.85. Cacique enpl oys about 320
Cal i forni a-based enpl oyees. See Exhibit A O egon
Department of Consunmer and Business Services, 2014
Oregon Workers' Conpensation Prem um Rate Ranki ng
Summary.

* California Taxes. California ranks 48th out of 50
states for |east business-friendly states. See
Exhibit C,  Tax Foundation, Cctober 2013 publication.

* Cost of Energy in California is ranked 49th out of
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50 states. See Exhibit D, California Foundation for
Commerce & Education, the Cost of Doing Business in
California, August 2014.

* Cost of Labor in California is ranked 41st out of 50
states. See Exhibit D, California Foundation for
Commerce & Education, The Cost of Doing Business in
California, August 2014.

M5. VULIN.  These exhibits you didn't prepare yourself,
correct?

MR. de CARDENAS: | did not.

MS. VULIN But you are using themas an illustration of
sonme of the challenges that you face operating in California?

MR. de CARDENAS: Correct.

M5. VULIN. And these are things that in your practice,
excuse me, | practice, you do, in your business that you have
experienced challenges in these areas here in California?

MR. de CARDENAS: We have.

M5. VULIN Geat. You nay continue.

MR. de CARDENAS: Cacique, as a result of manufacturing in
California, must bear these and other costs which far exceed
national averages. Using these factors and others from our
research, we estimate that raw material not included, it's
costlier to make cheese in California by 18 cents per pound of
cheese. This represents an equival ent of about $1.80 per

hundr edwei ght higher than mlk to run in California.
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M5. VULIN. Can | have you -- that's an incredibly
i nportant sentence, so I'mgoing to ask if you mght read that
again for us.

MR. de CARDENAS: Using these factors and others from our
research, we estimte that raw nmaterial not included, it's
costlier to make cheese in California by 18 cents per pound of
cheese. This represents an equival ent of about $1.80 per
hundr edwei ght hi gher cost to run a California operation.

M5. VULIN And that's a dollar -- excuse ne, I'll let you
finish.

MR. de CARDENAS: Cacique's out-of-state conpetition has
key strategic cost advantages because they are | ocated in nore
busi ness-friendly state.

M5. VULIN So this is really interesting, this idea of
$1. 80 per hundredwei ght, and a nunber that is very tangible for
us to work with that we haven't seen yet. So w thout asking
anyt hing specific that mght get into confidential infornation,
could you tell us a little bit about how you cane to this $1.80
anount of cost added to m |k produced, added to products
produced in California?

MR. de CARDENAS: As | nentioned earlier, conpanies, |'m
sorry, municipalities have conme to us and offered to hel p us
nove into their locations to be part of their tax base, and
al so part of their buying fromtheir mlk, their co-op. These

proposal s have included all the differences in California to
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these areas in the Upper Mdwest. Everything fromelectrica
power, waste water, garbage, disposal, |abor, of course,

sewage, workmans' conp, tax, overtine for |abor, a whole host

of things, and that's how we cane to the nunber. They have
given us their costs if we were to operate the sanme size
facility in their area, and that is the delta. It's 18 cents a
pound to operate in California nore so, sanme size facility,
same products, than it is in their area.

M5. VULIN  Thank you.

MR. de CARDENAS: The sumof the freight in California
operating costs, less the historical Cass Ill and 4b gap
results in product produced in California is costlier by 12
cents, .1220, is that 12.2 cents, per pound, when shipped to
Texas fromSo Cal. This represents --

JUDGE CLIFTON: Now, So Cal is a little shorthand there.
What are you referring to?

MR. De CARDENAS: Sout hern California.

JUDGE CLI FTON: Thank you.

MR de CARDENAS: This represents about $1.222 per
hundr edwei ght of cheese. The formula would be: Freight, which
Is 12 cents, plus California operating cost, which is 18 cents,
less the mlk price gap which is 17.8 cents, and that's how we
get to the 12.2 cent cost difference:

Frei ght ($0.12) + CA operating cost ($0.18)-nilk price
gap($0.178) = $0.1220 | b./cheese
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MS. VULIN. So you are taking the cost of shipping your mlk
to Texas, you are adding the 18 cents that has been cal cul ated
by all of these different municipalities trying to woo you, as
they say, into their areas, you are subtracting the mlk gap,
whi ch you noted was the between Roman nuneral |V and the 4b
price, and then you get a nunber that shows how expensive it
is, essentially, to produce this cheese in California.

MR, MOORE: Roman nuneral 111,

M5. VULIN.  Oh, yeah. Sorry.

MR. de CARDENAS: And it is 12 cents a pound to ship
cheese, not mlKk.

M5. VULIN  Yes, thank you.

MR. de CARDENAS: So it is correct.

JUDCGE CLI FTON:  Now, when you read the formula the first
time, | didn't quite catch the nunbers the way | think I'm
| ooking at themat the bottom of page 4. So would you pl ease,
again, read the formula at the bottom of page 47

MR, de CARDENAS: Freight ($0.12) + CA operating cost
($0.18) - MIk price gap ($0.178) = $0.1220 | b./cheese nore
expensive in California.

JUDGE CLI FTON: Per pound of cheese.

MR. de CARDENAS: Per pound of cheese, correct.

JUDGE CLI FTON:  And when, higher in the explanation on
Page 4, when you tal k about running a California operation

were you tal king about a particular type of operation when you
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said it is about $1.80 per hundredwei ght higher to run a
California operation?

MR de CARDENAS. W're talking about a conpany |ike
Caci que.

JUDGE CLI FTON: Thank you.

MS. VULIN.  Because that nunber is based on actual analysis
of a conmpany |ike Caci que?

MR. de CARDENAS: Correct. It is the same size conpany
el sewhere, Upper Mdwest, and the difference is operating
expenses. Your Honor, does that answer your question?

JUDGE CLI FTON:  Yes, thank you

MR. de CARDENAS: However, California recently changed its
4b formula by raising the whey value. Using current narket
data, we estinmate the gap between Cass |1l and 4b narrows to
54 cents per hundredwei ght in 2016. The new fornula affects
are:
Freight ($0.12) + California operating costs ($0.18) - nilk
price gap ($0.054) = $0.246 per pound of cheese nore expensive
in California.

The new California price, in effect, raises the cost of

maki ng cheese in California from 12 cents, 12.2 cents, to 24.6
cents per pound of cheese when delivered to Texas.

M5. VULIN. So really, when you are conpeting with products
in the Texas narket, it costs you nore noney to either produce

and/ or transport those products to Texas?
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MR. de CARDENAS: The conbination of both put us at a
deficit of 24.6 cents. The results are staggering.

JUDGE CLIFTON: Now, that is a future cost projected there?

MR. de CARDENAS: That's correct, wth a new mlk fornula
for next year.

JUDGE CLIFTON: R ght. Okay. And currently, based on your
current costs, that's represented by the prior formula on the
prior page?

MR. de CARDENAS: Correct.

JUDGE CLIFTON: Gkay. |'mwth you.

MR. de CARDENAS: The results are staggering, California
made product is nore expensive to nake by about 12.6 per pound
of cheese, or the equivalent of $1.28 per hundredwei ght of mlKk
bef ore addi ng shipping costs. That fornula is California
operating cost, 18 cents, less future mlk price gap of 5.4
cents, equals 12.6 cents per pound higher in California.

CA operating costs ($0.18) - MIk price gap ($0.054) = $0.1260
| b./cheese

As mentioned earlier, freight costs increased to 30 and
up to 70 cents the further you go north and east, as we are
unable to conpete with local suppliers and ship snaller and
| ess efficient |oads or orders.

The only reason Caci que conpetes today, is not because
of lower mlk prices, but a continued commtment to investing

in cutting edge technology. The notion that California nade
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cheese has a price advantage because of m |k costs, may have
been true in the past, but it is sinply not true today, and it
hasn't been for sone tine.

Current Market Conditions

As | mentioned earlier, nmost of our consuners are
mnorities and | ower income brackets. Price point is
under st andably very inmportant to these famlies. W are unable
to absorb the increases a shift to FMMO brings, and w Il pass
along the increase to the market. Qur out-of-state conpetitors
have not experienced the cost increase of a change in the mlk
formula and have no need to increase their prices. Therefore,
they are in a position to gain distribution due to nore
favorabl e cost structure without lifting a finger. It is no
wonder they are hoping California nakes the change.

This will create an unorderly shift in economcs,
whereby the 47 percent of the mlk we use for cheese making is
substantially at risk to be lost to out-of-state conpetitors
and mlk suppliers. W are shifting mlk demand out of
California. Howw Il dairies maintain efficiencies when vol ume
| eaves the state? WII they be able to operate efficiently?
WI| this cause a reduction in available Cass I1? This is
especially true if California noves into the FMMO, but
mai ntai ns provi sions such as nmandatory pooling.

Thank you for your time and consideration.

Sincerely, G| de Cardenas, Cacique, Inc., famly
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menber and Oaner.

M5. VULIN. M. de Cardenas, you added a phrase there right
at the end, provisions such as mandatory pooling.

MR. de CARDENAS: Correct.

M5. VULIN Would you like us to insert that into the
of ficial copy of your testinony?

MR. de CARDENAS. Yes, please.

JUDGE CLI FTON:  Wen you read the initials in that |ast
sentence, | think you mght have said, FFMO. That is the
hardest phrase. Wuld you read that |ast sentence one nore
time, please? Starting with this is especially true if
Cali fornia?

MR. de CARDENAS: This is especially true if California
noves into the FMMO, but maintains provisions such as nmandatory
pool i ng.

JUDGE CLIFTON: And, Ms. Elliott, | would Ilike you to
insert the word "mandatory" before "pooling" on page 6 of
Exhibit 108. And | have two other little changes | would I|ike
you to nake on the record copy. The first one, or tell me when
you are ready to turn there. Are you already ready?

MS. ELLIOIT: Yes, |'mkeeping track.

JUDGE CLIFTON: Al right. So on page 1, the word "plant”
instead of the word "plan" did you notice that already?

M5. ELLIOIT: Yes.

JUDGE CLIFTON:. | would like to you add the "T", so that
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the sentence reads, "at the start, tines were so tough ny
parents could only afford to rent the plant during the daylight
hours. "

And then the only other one | noticed that | would |ike
to you nake, Ms. Elliott, is on page 3, in the first bullet
poi nt, second bullet point, "published Class IlIl" | believe we
just need to strike one of the Roman nuneral 1's.

M5. ELLIOIT: kay.

JUDGE CLIFTON: Al right. Thank you. M. Vulin, back to
you. But | do have a question. M. de Cardenas, in your
signature block there's a capital D for DE, but on the opening,
the cover, the cover of Exhibit 108, the de Cardenas has a
smal |l DE. VWWich do you prefer?

MR. de CARDENAS: The correct is small "de", we were
rushing last night to get this printed and get it here this
nor ni ng.

MR MOORE: Wth a space.

JUDGE CLIFTON: Wth a space. So as it shows on the top
page of Exhibit 108 is actually correct?

MR. de CARDENAS: Correct. Excuse ne.

JUDGE CLI FTON:  Thank you.

M5. VULIN.  Thank you, your Honor, the dass Ill, 4 m xed
nme up as well.

So thank you very much for your testinony. | would

like to just ask a couple of questions about the exhibits, if |
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could. So Exhibit A the 2014 Oregon Wrkers' Conpensation
Prem um Rate Ranking Sunmary. \Were did you get this docunent?

MR. de CARDENAS: This was given to me by our attorney, not
you.

M5. VULIN. Is this a document froma governnent website?

MR. de CARDENAS: It is.

M5. VULIN. And you rely on it because it's a publication
by, it looks Iike on the second page here, the Departnent of
Consuner Business and Services?

MR. de CARDENAS: Correct.

M5. VULIN. Let's turn to Exhibit B, now, please. So it
| ooks like this document is fromthe U S. Energy Infornation
Admi ssi on?

MR. de CARDENAS: That's correct.

M5. VULIN Do you rely on it because it is a government
publ i shed docunent ?

MR. de CARDENAS: | believe it is, yes.

M5. VULIN. Do you believe this data to be correct?

MR. de CARDENAS: Yes.

M5. VULIN We'll go nowto Exhibit C. It looks like this
docunent was published by the Tax Foundati on?

MR. de CARDENAS: Correct.

VULIN.  And in their 2013 publication?

de CARDENAS: | believe it was 2014 publicati on.

5 3 B

VULIN. 2014 publication, thank you. And, well --
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JUDCGE CLI FTON:  Well, how come it says --

MR de CARDENAS:. The publication is 2013 for the 2014.

M5. VULIN.  And you believe the data in this docunent to be
correct?

MR. de CARDENAS: Yes.

MS. VULIN |s the Tax Foundation a government entity?

MR. de CARDENAS: |'mnot sure of that.

M5. VULIN. And then we'll go to the |ast page, or the |ast
exhi bit, excuse me. California Foundation for Conmmrerce and
Education, the Cost of Doing Business in California. And you
rely on this docunment as true because it's been put out by the
Cali fornia Foundation of Commerce and Educati on?

MR. de CARDENAS: Correct.

M5. VULIN. Wiat, the data in the docunment you believe to
be true?

MR. de CARDENAS: Yes.

MS. VULIN  Your Honor, | nove for adm ssion of
Exhibit 108.

JUDGE CLIFTON: Is there anyone that would like to question
the witness before determ ning whether you have an objection?
No one. Are there any objections to the adm ssion into
evi dence of Exhibit 108?

MR BESHORE: Yes.

JUDGE CLIFTON: M. Beshore?

MR, BESHORE: | have a limted objection to Exhibit 108, C
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and D, Exhibit Cand Din particular. Wich are publications
of foundations, | nmean, if they are in the record, you mght as
well just bring the library in, that's ny objection. They are
obvi ously hearsay. They are not anything that he, that he has
prepared. W can all read anything and rely on it, but it
doesn't, that's not enough to properly bring it into the record
as if it is evidence to base a deci sion upon.

M5. VULIN. My | respond, your Honor?

JUDGE CLI FTON:  You nay.

M5. VULIN. So, first, hearsay evidence is admssible in a
proceedi ng such as this, and we have seen plenty of it
t hroughout. And as he stated in his testinony, these exhibits
are nore to denonstrate an experience that he's had in running
his business. The data is a reflection of a true experience
that he's had. He states very clearly that he didn't create
the data and has incorporated it in a way in his testinony that
reflects what sort of role it should play, which is to
corroborate a personal experience that he's had, and the USDA
is free to give it whatever weight it deens reasonabl e based on
that testinony.

JUDGE CLI FTON: Does anyone el se want to be heard on the
i ssue of whether Exhibits C and D are objectionable for
consideration in this hearing? Wen |I |ook at, when | |ook at
Exhibit D, let ne start with that one. That's the nore, the

easi er one for ne to address.
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| -- if Andrew Chang were here and he were presenting
this, I know we would have all kinds of questions for him
which we're not able to ask if all we have is the docunent. So
| don't accept it as an exhibit that is admtted into evidence
with the same, what shall | say, with the same value as the
ot her exhibits, but we won't take it out of the exhibit, we'l]l
leave it in. Anyone's free to look at it. So l'm-- | am
rejecting it as far as being as probative as the other
exhibits. But it's food for thought. And anyone is welconme to
use it as the beginning of their research on this topic. This
is not the first witness whose testified about the higher costs
of doing business in California, and so | think it has some
use, even though I'mrejecting it as part of the evidence.

Wth regard to C, | feel alittle different about that.
Maybe |I'minpressed by the nane of the organization that put it
together. | think it adds a significant data that's useful.
Again, USDA can give it what weight it w shes.

So with regard to your objection, M. Beshore, it is
sustained in part and overruled in part. | do admt into
evidence, oh, is there anyone el se who has any objection to the
adm ssion into evidence of Exhibit 1087 No one.

| admt into evidence Exhibit 108 in its entirety,
except for Exhibit D, which | reject, but it will remain part
of the record. Al docunents that are rejected are kept as

part of the record just as the accepted ones. The difference
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is, it can't be relied on as evidence in the case. M. Wulin?
(Thereafter, Exhibit 108 was
received into evidence.)

M5. VULIN M. de Cardenas, | woul d ask, absent Exhibit D,
what has been your personal experience in terns of operating a
business in California and the kind of nmore general sense of if
it feels like a cost friendly environment or if you face
significant hurdles in terns of costs specific to California?

MR. de CARDENAS: California S definitely a very difficult
to place to do business. It is getting nore so, nore
chal  enging, to the point that many nmanufacturers in
di scussions | have had with them feel unwelconme in California.

M5. VULIN. And this is fromyour personal experience of
the costs you have related to electrical, or the costs you have
related to Wrkers' Conpensation, to the taxes, to the cost of
energy. All of those factors have |led you to conclude in your
personal operation of a business in California, that it's a
more difficult regulatory environnent than other states?

MR. de CARDENAS: That is correct.

MS. VULIN.  No further questions, your Honor.

JUDGE CLI FTON:  Thank you, Ms. Vulin. This is a very
val uabl e docunent and we appreciate your preparing it. And
particularly, since it's based on personal experience of your,
of your famly, your paints first and then yourself, is there

anything you would like to add before | ask for other people's
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questions?

MR. de CARDENAS: No, not at this tine.

JUDGE CLIFTON: Al right. And how are the two of you, you
and M. Moore, wanting to proceed with who will answer which
questions?

MR. de CARDENAS: We'lIl see how the questions come up and
we'll tag team

JUDGE CLI FTON:  Very good. Wio would like to begin with
questions of this panel? 1'mgoing to reverse direction and
have M. MIltner go first.

CROSS- EXAM NATI ON
BY MR M LTNER

Q Thank you, your Honor. M nane is Ryan MItner |
represent Select M|k producers.

Good afternoon.

MR. MOORE: (Good afternoon.

MR. de CARDENAS: Good afternoon.

MR MLTNER  Usually, as the Judge noted, | go |last and
that makes ny |ist of questions shorter. W'Ill see if, how
much longer it gets since | have to go first.

Thank you for your testinmony. | appreciate the
informati on you shared with us. Let nme just start with
clarifying a couple of questions that | had from your
st at ement .

M. de Cardenas, | heard you nmention that you are the
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COO. M. More, | didn't get your title though. Wat is your
title wth the conpany?

MR. MOORE: Director of Business Devel opnent.

MR MLTNER. Thank you. |In your statenent on page 2 you
testified that you are now on your fifth plant. And I
understand that to be that you still operate a single plant,
this just happens to be the fifth one you have been in. |Is
that correct?

MR, de CARDENAS. W operate one dairy plant that we are
currently in, it is the fifth one since that very first plant.
Fromthere we noved to location, location, |ocation, bigger,
bi gger, bigger, to our current facility, but it's just one
dairy plant.

MR. MLTNER  You have grown and evol ved, and still operate
out of one facility?

MR. de CARDENAS: Yes, sir.

JUDGE CLIFTON:. M. de Cardenas, wll you nove your chair a
little closer to the table? Thank you.

MR MLTNER Were you gentlenmen in attendance yesterday
for any of the hearing?

MR MOORE: No.

MR. de CARDENAS: No.

MR MLTNER W had sone testinony regarding the
production of Hispanic cheeses and com ng fromthe east

especially, I'mnot terribly know edgeabl e about them so I'm
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hopi ng you can help ne get a better idea of the products you
guys produce.

My first question is, Queso Fresco versus Queso Bl anco.
Is there a, what's the distinction between those two cheeses
fromyour perspective?

MR, de CARDENAS: Depends on who the manufacturer is.

Some will nmake it very simlar to Queso Fresco, so it is al nost
difficult to tell themapart. Ohers will take Queso Bl anco,
it's more like a Monterey Jack. The Spanish word or the
translation is white cheese. So it is kind of open to
interpretation.

MR MLTNER. Okay. And you wite in your testinmony that
you produce a Queso Fresco. So could you describe that cheese
for us so we have a better idea what it's |ike?

MR. de CARDENAS: (Queso Fresco is a fresh m |k cheese, at
| east the way we nmake it. It is crunbly, it has a dairy note,
very mld, alnost |ike a mlk-like taste.

MR MLTNER Is it a whole m |k cheese?

MR. de CARDENAS: We nake both

MR MLTNER  Ckay.

MR. de CARDENAS: Part skimand whole mlKk.

MR MLTNER. Wuld you consider it a soft cheese or a
cheese of medi um hardness a hard cheese?

MR. de CARDENAS: | would say it is a medi um hardness.

MR MLTNER kay. |Is that a, would you consider it a
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hi gh nmoi sture cheese?

MR. de CARDENAS: Define high noisture, please.

MR MLTNER. More than 50 percent?

MR. de CARDENAS: Sone of it.

MR MLTNER (Ckay. How about panela? Wat type of
product is that and can you describe that for us a little bit?

MR. de CARDENAS: Panela is a different texture. It is a
fresh cheese but it is a different texture. It is a tighter
knit, it does not crunble, and it is made in a basket.

MR MLTNER Ckay. Wuld that also be, would you consider
that a high noi sture cheese?

MR. de CARDENAS. That tends to fall right at the, right
bel ow t he 50 percent.

MR MLTNER (Okay. And cotija, did | pronounce that
correctly?

MR. de CARDENAS: Correct.

MR MLTNER. Ckay. How about that type of cheese? |Is
that simlar in nature to the other two? Is it different?

MR. de CARDENAS: No, that's at the other spectrum That
wll be a dry, salty cheese. Very crunbly. Sort of like a
Mexi can style parnesan, at |least the way it is used.

MR MLTNER | think that's howit was described
yesterday, it is simlar to a parnesan in its texture | guess.

MR, de CARDENAS: And usage.

MR MLTNER. And usage. Thank you. And the cremas you
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produce. Do you consider those cheeses? Do you consider those

creans? How would you describe those for us?

MR. de CARDENAS: Those are creans.

MR MLTNER. Okay. |In terms of their classification, the

cheeses we discussed, those are all California 4b products?

MR. de CARDENAS: Correct.

MR MLTNER. Ckay. And the cremas, what category woul d

those fall into?
MR. de CARDENAS: 2.
MR MLTNER California dass 2?
MR. de CARDENAS: Correct.

MR. MLTNER. Thank you. Looking at your product m x, do

you tend to produce nore cheeses? Mre creans? About equal

amounts of each?

MR. de CARDENAS: Far nore cheese.

MR MLTNER. Far nore cheese. Your exported products, do

your exports tend to match your overall production in terns of

how t hey break down across products?

MR. de CARDENAS: Not sure | understand your question

MR MLTNER Let ne try again. Let's assunme, okay, that

you produce 80 percent cheese and 20 percent creans.

O the

cheese that |eaves California, and | guess when | say export, |

nean export out-of-state. Do you tend to export in the sanme

percentage so you export 80 percent cheese, 20 percent cream

or nmore cheese, nore creanf
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MR. de CARDENAS: The break down by category is about the
samne.

MR MLTNER. (kay. Let me ask about your transportation.
There's been sone testinmony in the hearing that the cost to
ship a pound of cheese in a full load, a full 40,000 pound
truck load to say Wsconsin, is somewhere 8 to 10 cents, if you
were to shipping a full load, would that be consistent with
your experience?

MR. de CARDENAS: No, it would not.

MR MLTNER Ckay. Wuld you care to offer a thought of
what it mght be for you if you were going to ship a full |oad?

MR. de CARDENAS: W normally don't ship truck loads into
that area, but we ship into Texas truck |loads and it is about
12. But Wsconsin, Illinois is far further, so l'mgoing to
guess it is north of that.

MR MLTNER. Wen you say Texas, Texas a big place. From
you know, LAto El Paso is a |lot different fromLA to Houston
So when you say ship to Texas, where woul d you be shipping that
to for 12 cents?

MR. de CARDENAS: The San Antonio, Dallas, Houston area.

MR MLTNER It seens fromyour testinmony that you base,
you base your testinony on a perception that the market for
manuf acturing production is, tends to be regional in nature.

I's that an accurate characterization?

MR. de CARDENAS: Could you repeat that again, please?
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MR MLTNER  Sure. 1|s the narket for your products, do
you consider that a regional nmarket or a national market?

MR. de CARDENAS: From whose perspective?

MR MLTNER. Fromyour perspective as a manufacturer and
seller?

MR. MOORE: Bot h.

MR. de CARDENAS: Yeah, we look at it in both. There are
regi onal subtleties, actually, there's quite a lot, quite a big
difference. You said fromthe east, right? You were comng
fromthe east you said?

MR MLTNER |I'mfrom Chio, but when we have --

MR. de CARDENAS: That's east from here.

MR MLTNER Yeah. We tend to consider ourselves M dwest
and not eastern, but ny clients, Select M|k Producers, has
producers in the Southwest and the M dwest.

MR. de CARDENAS. So -- so, for exanple, if you were to go
to, would go to the East Coast, that tends to be a little
H spanic, a very different market, that's nore Cari bbean.
Different products. So it's still a national market with very
strong regional differences.

MR MLTNER In ternms of the pricing regul ations, whether
they are California, where | guess, let's talk about the
Federal regulations only. Do you believe that those, that the
Federal pricing regulations should be regional in nature?

MR. de CARDENAS: | haven't given that any thought.
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MR MLTNER Wuld your preference be that the prices
applicable to you as a California manufacturer, be considered
differently than the pricing regulations applicable to a cheese
plant in, say, New Mexico or Texas?

MR. de CARDENAS: It's nore expensive to operate here. |If
we did not treat it differently, it would be very chall enging
to operate at all.

JUDGE CLIFTON: Let's go off record just a moment. | don't
want ny witnesses to conpete with the bl owi ng nachi ne outsi de.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: It is better now M. Mltner?

MR. M LTNER. Because you gentlemen were sitting right next
to ne during this nmorning's testinony, you heard sone of the
conment s about the producer-handl er regulations. Do you guys
have any opinion on those at all?

MR. de CARDENAS: | don't.

MR MOORE: No. W were interested in what he had to say,
t 0o.

MR MLTNER Ckay. Let ne look at -- let me offer you a
hypot heti cal .

| want you to consider the situation of a cheese plant
in a Federal Oder subject to Federal mninmumprices. |f that
pl ant pays its producers the Federal Class Il price, your
cheese is able to be transported into that market and conpete,

in part because your mninmumregul ated price is |ower, correct?
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de CARDENAS: A small portion.

MLTNER: A small portion?

3 3

de CARDENAS:. | would say so, yes.

MR MLTNER | understood your testinmony to be that if you
were subjected to the sane price fornulas, the Federa
Cass IIl prices, that your cheese would no | onger be
conpetitive with that plant in ny hypothetical. Am!l
m sunder st andi ng you?

MR, de CARDENAS: So maybe | m sunderstood your question.

MR MLTNER So let's say you have got a plant, we'll put
the plant in West Texas. They -- they pay their producers
Gdass Il

JUDGE CLI FTON: So when you started your hypothetical, "so

you have got a plant,"” you didn't nean Caci que has a plant?

MR MLTNER | did not. | nean, let's take the exanpl e of
a plant in West Texas that pays the Federal Cass Ill price to
its producers supplying it. GCkay?

MR. de CARDENAS: Correct.

MR. MLTNER  Your cheese produced in California, using
the, you pay the California 4b price for the mlk comng into
your plant, you're able to ship that cheese into Texas and
conpete wth that cheese produced in Texas, in part, because
your regul ated price is lower than the regulated price in

Texas, correct?

MR. de CARDENAS: | don't agree with that
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MR M LTNER:

Ckay.

Why don't you agree with that?

MR. de CARDENAS: Because my operating costs here are
hi gher than their operating costs in Texas.

MR. MLTNER. Today you make that shipnent though, correct?

MR. de CARDENAS: | do.

MR MLTNER Ckay. And what if we -- what if we told
Caci que right now, you have to pay the Federal Class IIl price
instead of the California 4b price? What does that do to your
ability conpete with that plant?

MR. de CARDENAS: | would -- ny operating costs are still
hi gher, | would pass that cost on to the customner.

MR MLTNER You would pass that cost on to the customner?

MR. de CARDENAS: Yes.

MR MLTNER Ckay. Today you are conpeting with such
plants, correct?

MR. de CARDENAS: \Mere?

MR MLTNER In, | guess in any nmarket. Your cheese
conpet es agai nst cheese produced at plants subject to Federa
prices, correct?

MR. de CARDENAS: Yes.

MR MLTNER. Okay. Yet you have different regulated mlk
costs, correct?

MR. de CARDENAS: Yes.

MR MLTNER | don't have any other questions. Thank you.
| apol ogize, | did have one nore. Let ne circle back to
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sonmething. In your testinony you said every pound of cheese
that gets shipped out of California is ten pounds of mlk that
Is sucked up, right? Because what you are saying is it takes
ten pounds of mlk to nmake one pound of cheese, right?

MR. de CARDENAS: On average, yes.

MR MLTNER Okay. And that's the Van Slyke formula, you
know, 38 percent noisture, whatever. |f you are producing a
cheese that has 50 percent noisture, aren't you getting about
13 pounds of cheese out of that instead of 107?

MR. de CARDENAS: Bal ance by cheeses, we get 8.

MR MLTNER |'msorry?

MR. de CARDENAS:. And that's bal anced by cheeses we get 8.

MR MLTNER. Sure. Because they have a | ower noisture
content, right?

MR. de CARDENAS: So our average is about ten.

MR. MLTNER. You are averaging about ten?

MR. de CARDENAS: Yes.

MR MLTNER But | guess, okay. |[I'll take that. That
makes sense. Thank you.

MR. de CARDENAS: Thank you.

JUDGE CLIFTON:. M. De Cardenas, did you say that the
current plant location inis inthe Gty of Industry?

MR. de CARDENAS: You are correct.

JUDCGE CLIFTON: And is that in, you need to tell ne where

that is.
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MR. de CARDENAS: About 20 m | es dead east of downt own

Los Angel es.
JUDGE CLI FTON: That would seemto ne to be a perfect

| ocati on.

MR. de CARDENAS: Cetting to be less so, but the weather is

ni ce.
JUDGE CLI FTON:  Wo next has questions for the panel ?
Thank you. M. Beshore.
CROSS- EXAM NATI ON
BY MR BESHORE:
Q Good afternoon, M. de Cardenas and M. More.
MR, MOORE: (Good afternoon.
MR. de CARDENAS: Good afternoon.

MR, BESHORE: Marvin Beshore. | have a couple of questions

about your, some of your cal culations and projections. Let nme

start wth THE top of page 5, you project, as | understand it,

and | mean, you may correct me if I'mwong here, the price for

2016, under the newy, the recently changed California 4b
formula; is that correct?

MR. de CARDENAS: Correct.

MR, BESHORE: kay. So |I'mwondering what assunptions you

made, how did you make the cal culation, come up with the

calculation that the class, the new, under the new fornula the

gap between the Class Il and 4b narrows to 54 cents?

MR. de CARDENAS: So every year about this tine we budget

4873

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV

BARKLEY

Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

for the followi ng year. And then we take all neasurenents, we
al so bring our consultants in, that specialize specifically in
this area, and this is actually their nunber.

MR, BESHORE: (kay. Now, you have been under the new
systemfor two nmonths; is that right? As | understand it?

MR MOORE: Yes, | think so

MR de CARDENAS:. C ose enough.

MR. BESHORE: Do you know what the difference has been for
t hose two nont hs?

MR. de CARDENAS: Not off the top of my head.

MR. BESHORE: Ckay. So your consultants projected that for
the year 2016, the difference would be just 54 cents between
Gass Il and 4b?

MR. de CARDENAS: That is correct.

MR. BESHORE: Ckay. Now, you have said, and | think this
Is, let's see, prior page, page 4, that, presently, at the
bottomthe fornula at the very bottom and naybe you got into
this wwth M. MlItner alittle bit, too. You are saying that
presently you start out, when you are selling into Texas, ship
to Texas fromSo Cal, are you starting at 12 cents behind? 1Is

that how | understand it?

MR. de CARDENAS. The cost -- |I'mnot sure what you mean by
behi nd.
MR. BESHORE: Well, I'mtrying to -- you have indicated it

costs 12 cents freight to get there, your operating costs are
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18 cents, this is all per pound of cheese, higher, so that's 30
cents. And then you're reducing that for the mlk price gap of
17.8 cents, so that when you start out, you're 12.2 cents, your
costs, your cheese product, has cost 12.2 cents per pound nore

than your conpetitor in Texas, as | understand it. |Is that --

is that wong?

MR. de CARDENAS: That's our estimte.

MR. BESHORE: So why woul d you conpete down there?

MR. de CARDENAS: I'mnot sure | understand the question.

MR BESHORE: Well, how do you get sales there, if, you
know, you are already -- does your product have a, comand a

prem umso that you can be profitable in that marketplace even
wi th those kind of costs deficits?

MR. de CARDENAS: | also nmentioned that the reason we are
able to conpete is our coonmtnent to technol ogy. W have
commtted quite a bit into technology. So we have to be
extrenely efficient in manufacturing.

MR, BESHORE: So where does that -- where does the
technol ogy factor into these, the cost equation here?

MR de CARDENAS: It wouldn't. This is the cost of two
different plants, sane plant, two different |ocations, what are
the input costs that are different. Such as fuels, such as
wat er, such as electricity, such as gas, labor, all those
factors. And it turns out that in California, it's nore

expensive by 18 cents a pound.
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MR BESHORE: So where do you -- how do you experience
savi ngs through technol ogy? What technol ogy allows you to
reduce your costs or be nore efficient?

MR. de CARDENAS: There's a lot of technol ogy we have
devel oped in-house. W ARE probably the | argest Queso Fresco
manufacturer in the country. And as a result, there's scale.
But there's also a lot of investrment into home built
technol ogies, let's call them

MR. BESHORE: So your -- your make cost, if you will, for
the cheese is | ess than your conpetitors because of the
t echnol ogy that you use?

MR. de CARDENAS: We are nore efficient as a result of
significant investments that make us nore efficient.

MR. BESHORE: Ckay. So how nuch of the 18 cent California
operating cost deficit does the technol ogy make up?

MR. de CARDENAS: I'msorry, I'mnot going to get into
that, that's proprietary. Very proprietary.

JUDGE CLIFTON:  But | think the main take away fromthis
exchange between the two of you, M. de Cardenas, is that when
we | ook at this fornula at the bottom of page 4, it's not neant
to include everything. It is not your entire cost. And it's
not, it's just showing, you' re wanting us to focus on a few
things, a few conponents of the cost of the production of your
cheese, not all of them is that correct?

MR. de CARDENAS: To sone degree. Wat I'mtrying to show
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here is the cost of having a plant in California and a plant in
the Upper Mdwest. Al things being equal, where are the
savings or which is nore expensive to operate? And it tells us
that California is nore expensive to operate because of the
negati ve business environnent we have here, by that anount.

JUDCGE CLI FTON: Ckay. But you haven't tried to show us in
this fornula at the bottomof page 4 what it costs you to
operate have you? Aren't you just trying to show us the
additional costs of being in California?

MR. de CARDENAS: Correct.

JUDGE CLIFTON: And so this doesn't include either the cost
of production or A make al |l owance, or the efficiencies you have
achi eved?

MR. de CARDENAS: That is correct. True statenent.

JUDGE CLIFTON:  kay.

MR, BESHORE: (kay. So what nmakes up the operating cost
deficiency of a difference of 18 cents?

MR. de CARDENAS: So there's tax involved, |abor costs,
electricity, packaging supplies, sewage, waste disposal,
wor kmans' conp, water, those are the main conponents.

MR, BESHORE: And the conmponents then, that would go into
your, you know, your efficiencies, are none of those but they
are sonething else in your processing operation?

MR. de CARDENAS: Correct.

MR, BESHORE: What states solicited you to relocate and
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gave you all the raw material for conparing costs?

MR. de CARDENAS: Upper M dwest.

MR, BESHORE: kay. As in Wsconsin?

MR. de CARDENAS: As in the Upper M dwest.

MR. BESHORE: And you declined their offer?

MR. de CARDENAS: We did not feel it was appropriate for
us. W're a California conpany, been here all our lives, and
we would like to stay in California.

MR, BESHORE: (kay. So a couple of percentages here. On
page 3 you talk at the top about 47 percent of that mlk is
shi pped out of California as cheese, cream and yogurt. Is
that, that's 47 percent of your production? |s that what that
refers to?

MR. de CARDENAS: It is.

MR. BESHORE: (kay. And on the -- on page 5, at the
bottom we tal k about 47 percent of the mlk we use for cheese
making, is that the sane 47 percent or is that a different 47
percent ?

MR. de CARDENAS: It's the sane. It should be cheese
maki ng, cream and yogurt.

MR, BESHORE: (kay. Do any conpanies from ot her areas
conpete for sales of H spanic cheeses in California, any
out - of -state conpani es conpete in California? Qut-of-state
cheese manufacturers?

MR MOORE: Yes. There's -- there are quite a few
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California's kind of an attraction. Wen you consider the
greatest percentage of our consuners live in the west, so it is
a, it's a hot market for a ot of people. So we get
conpetitors comng in from Chi cago; we get conpetitors com ng
in fromGeorgia;, and they are pretty dom nant on the shelf, and
a lot from W sconsin.

MR, BESHORE: (kay. And those are manufacturers of
H spani ¢ cheeses?

MR, MOORE: Absolutely. Queso Fresco.

MR, BESHORE: And other besides Queso Fresco, any other
varieties?

MR MOORE: Well, they usually bring in a whole |ine of
products all the way from panela, to Caxaca, to Queso Bl anco,
Fresco.

MR. BESHORE: Ckay. So how could a manufacturer from
CGeorgia, assum ng we know, that they woul d have to pay at | east
the dass Il price for their mlk down there, they are
produci ng -- producing cheese at a mlk deficit area, supplies
got to be challenging. How can they |and product on a store
shelf in California?

MR. MOORE: That's our question, too.

MR. BESHORE: Do you have an answer to it?

MR. MOORE: That's the study. That's how we get these
numbers. That's why we study themso hard. How are they doing

it? They are bringing it in, and they can't wait to get in
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And so it's -- we worry about this day and night. This keeps

us up at night.

MR, BESHORE: And your sales, | take it, in California, are

profitable ones?

MR MOORE: Yes.

MR BESHORE: (kay. Would you say your product is a

prem um product? Do you sell at premumprices, like I think

you indicated you were able to in Texas, generally?

MR. de CARDENAS: | don't think I indicated premum |

didn't answer that question, | don't think, in Texas.

Ckay.

MR, BESHORE: So you don't, your products do not conmand

prem um prices?

MR. de CARDENAS: So we go to market with a nulti-brand

strategy. W have a premium we have a -- we have a mddle

mar ket, and we have a very aggressive price product.

to market all three.

S0 we go

MR, BESHORE: kay. And are all these of them marketed

national | y?

MR. de CARDENAS: Yes.

MR. BESHORE: Ckay. So | went to your website the other

day, and I, you have a store locator and | put my zip code in.

MR de CARDENAS: Dd it work?

MR. BESHORE: It worked. And I'minterested in |earning

about it.

MR MOORE: We'll tell our team They will like that.
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MR, BESHORE: So I'mfrom Pennsylvania, okay? 17070.

Bang. It flags all over the place. ay? Lots of Cacique
product in Pennsylvania. Mst of themat |east, appear to be
in Wal -Mart stores. Can you tell us -- okay. So where --
where do you deliver to Wal-Mart?

MR. de CARDENAS: FOB our dock.

MR, BESHORE: So Wal-Mart cones and picks up product at
your dock, and then the product that | get in California, if I
go to the one of the Wal-Marts that are around there, with your
| abel , woul d have been, would have come from your dock in
California? Wal-Mart would have transported it there?

JUDGE CLI FTON: You asked about when you get your product
in California.

MR, BESHORE: Well, | msspoke. Wen | get ny product at a
Wl -Mart store in Pennsylvania, it would have been picked up by
Wal -Mart at your dock in the Gty of Industry, California; is
that correct?

MR, MOORE: That's correct. That's the anazing part about
Wl - Mart, those guys can nove product.

MR. de CARDENAS: \Very efficiently.

MR, BESHORE: | think that's all the questions | have right
now. Thank you very much, gentlenen.

MR, MOORE: Thank you.

MR. de CARDENAS: You're welcone. And by the way, you

should try it. You should go to the store and buy it.
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JUDGE CLIFTON: If we ever get himout of this place, he'll
have a chance. In a nonent, M. Vetne, I'l|l call on you.

M. Moore, you -- you naned something | didn't have before,
Caxaca. |Is that a cheese?

MR, MOORE: Absolutely. It is a gorgeous cheese. You wll
like it. W didn't put it on there, but it is spelled
OAX-A-CA There's an invisible Wat the begi nning.

It is froma state in Northern Mexico. And it's a
long, long rope. We make it in a five pounders, about 35 feet
l ong rope, and you just tie it upin a knot and it is a big ole
bal | .

JUDGE CLIFTON: So that's one of the products that Cacique
produces?

MR MOORE: Yes, nma'am

JUDGE CLIFTON: Very interesting. M. Vetne. M. English.

CRCSS- EXAM NATI ON
BY MR ENGLI SH.
Q Chip English, thank you, your Honor

So let me see if | can, in case there's still sone
confusion in the record, |ook at this conparison you are trying
to do on page 4 and on page 5.

You were trying to do an apples to apple conparison, as
| read it. You were taking, here's your plant with your
technol ogies, and if you took that plant and instead were

physically able to, Star Trek-w se, beamit, to say, the Upper
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M dwest, that you were |ooking at what the cost difference
woul d be for the identical plant with the identical kind of
technol ogy; is that correct?

MR. de CARDENAS: It is.

MR. ENGLI SH: Ckay. So what you were trying to say in
response to the conpetition questions is, that while you don't
know everyt hing about your conpetitors, they may not have those
t echnol ogi cal advantages that you have, correct?

MR. de CARDENAS: Correct.

MR, ENG.I SH. But nonetheless, if you are doing a
conpari son of what your plant would be, that's what this is
trying to show on page 4. So you are not |eaving any cost out,
you were trying to show how those costs would be different if
it was |located, say, for exanple, in Wsconsin, or somewhere in
the Upper Mdwest, |ike Indiana or sonething? |Is that what you
are trying to do?

MR. de CARDENAS: Yes, it is.

MR. ENGISH  Now, so you al so were asked questions about,
you know, well, how do products get here from say, the Upper
M dwest? And, you know, in 2015, the retail |andscape is a
pretty amazing place, isn't it?

MR. de CARDENAS: Yes, it is.

MR, ENGI SH  You know, | don't know whether you know, but
you know, we have clicked on it, M. Beshore said he's clicked

onit, so for instance, we've had testinony about how, you
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know, some cheddar cheese, California ends up in the Northeast
to conpete with a conpany called Cabot's. Have you ever heard
of Cabot's Cheese?

MR MOORE: Yes.

MR. de CARDENAS: | have.

MR. ENGLISH If you click right here, right here in
Covis, would you be aware that you could buy Cabot's cheese
within a couple of blocks fromthis |ocation?

MR MOORE: | believe that.

MR. de CARDENAS: | buy Cabot's in Southern California, so
| believe it.

MR. MOORE: They nake a fine white cheese.

MR de CARDENAS. Yes, they do.

MR, MOORE: (One of the best cheddars you can buy. Very
good.

MR. ENGLI SH. Thank you. That's all | have got.

JUDGE CLI FTON: Now, M. Vetne, this is a perfect tine for
you to cone. And | would like that, when you introduce
yoursel f, you tell us where you are from

CROSS- EXAM NATI ON
BY MR VETNE:
Q GCentlenen, I"'mJohn Vetne. |'ma representative for
H | mar Cheese Conpany. And | was glad to yield to the other
gentleman fromthe state of Maine, that's where we are both

from and we |ove that white cheddar from Cabot. Ckay.
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| have a couple of questions. You described the
process by which your products are found in the stores of
Wl - Mart, apparently throughout much of the country. For mlKk
that's, for mlk products that are not going to Wal -Mart that
are picked up at your plant in the these trucks carrying up to
40, 000 pounds, is that simlarly delivered to a truck FOB your
dock? Is it your own trucks? How does that -- how does that
get distributed?

MR. de CARDENAS:. So depending on the custoner, they are a
pi ck up at our dock, like a Wal-Mart, or other custoners who
prefer us to ship to them in which case we have got an FOB
price plus a freight conponent, depending on the vol une,
vol ume, how nuch, how many tons or how nmuch wei ght goes on the
truck is the freight rate.

MR. VETNE: (Ckay. So all of your product is priced FOB
your plant, and for sonme custoners, you additionally arrange
for transportation and add a transportation cost to deliver to
their location; is that correct?

MR MOORE: Correct.

MR. de CARDENAS: Correct.

MR VETNE: | like it, tw corrects. Double the pleasure,
doubl e the fun.

MR MOORE: It's good when we agree.

MR. VETNE: And you indicated that sonmetinmes these trucks

don't have 40,000 pounds of cheese. Wuld it be correct for me
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toinfer that if it's 10,000 pounds of cheese, that there are
30, 000 pounds, as close as you can get, of things other than
cheese on the trucks?

MR. de CARDENAS:. That would be a fair assunption.

MR. VETNE: Ckay. And would that be, the remainder be your
product s?

MR de CARDENAS. No, not necessarily.

MR. VETNE: So sone trucks may cone to your plant partially
filled, and you woul d add cheese to the |oad, or you would put
cheese and partially fill a truck and they woul d go somewhere
el se and get the rest of the |oad?

MR. de CARDENAS: Correct.

MR VETNE: M. MItner asked you some questions about
whet her you think the same considerations should be given to
pricing mlk at your plant if there's a Federal M|k Mrketing
Order that had been given to other plants in the Federal system
in establishing a price. Do you recall that conversation wth
M. Mltner?

MR. de CARDENAS: Yes.

MR. VETNE: Ckay. So assune with me that considerations
given for pricing mlk used to produce cheese in the Federal
Order system and it is a systemthat currently doesn't include
California, but in that system that the considerations given,
are, the price nust be such that there will be willing buyers,

that mIlk will clear the narket, and that the nmanufacturers of
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those cheese will make at |east sone profit.
Do you think those considerations should apply to your
pl ant ?

MR. de CARDENAS: And every day is Christnmas.

MR. VETNE: Do you agree that those considerations should
be applied in the same way to cheese making in California?

MR. de CARDENAS: | need a |ot nore detail to understand
what you nmean.

MR. VETNE: How about, let's go backwards. Make a profit.
Should m |k be priced so the cheese nakers can make a profit?

MR. de CARDENAS: What profit is that?

MR. VETNE: Profit for the plant in nmaking cheese?

MR. de CARDENAS:. Again, what profit would that be?

MR VETNE: |I'm you know, for regulatory purposes,
sonetinmes it's small.

MR, de CARDENAS. So how do | then, bring new consuners
into ny category? How do | educate new consuners?

MR. VETNE: | did not understand the question because |'m
asking one. | can't -- | can't multi-task.

JUDGE CLIFTON: M. Vetne, | frankly don't understand your
question either. Are you asking should all cheese processors
be guaranteed a profit? |Is that your question?

MR. VETNE: No, that wasn't the question

JUDGE CLIFTON:  Ckay.

MR. VETNE: Let ne ask it this way. Can you continue to
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make cheese if you cannot nake profit in the future?

MR. de CARDENAS. No.

MR, VETNE: Ckay. Are you wlling to take mlk into your
pl ant if making cheese causes you to | ose noney for each pound
of cheese you nake?

MR. de CARDENAS. No.

MR. VETNE: In that circunstance, you would not be a
wi lling buyer of mlk for cheese; is that correct?

MR. de CARDENAS: That is correct.

MR. VETNE: Ckay. And then the question that hasn't been

asked. What do you do with your whey?

MR. de CARDENAS. W process our whey.

MR. VETNE: You process your whey?

MR. de CARDENAS: W do.

MR. VETNE: Well, how do you process it?

MR. de CARDENAS: We run it through a menbrane system

MR. VETNE: And do what, after it is through the nmenbrane?

What does it becone?

MR. de CARDENAS: WPC-37 | think it is, and then we ship
it, we sell that to a custoner, and then we have our | actose
haul ed of f.

MR. VETNE: Lactose, water-reduced |actose?

MR. de CARDENAS: Yes.

MR VETNE: Run it through a reverse osnosis system or

sonet hi ng before you have it haul ed off?
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o

de CARDENAS: Correct.

o

VETNE: Ckay. And when it is hauled off, is sonebody

buyi ng that |actose?

MR. de CARDENAS: Actually, it is a cost to us.

MR VETNE: It is a cost? You pay sonebody to renove it?

MR. de CARDENAS: Yes.

MR. VETNE: Ckay. And what do you do with whey creanf

MR. de CARDENAS. W use it back into the process.

MR. VETNE: You try to nake use of it back in your cheeses?

MR. de CARDENAS: Correct.

MR. VETNE: Ckay. Good. You were asked some questions
about, well, let's see. You are aware that there's sone

conpetitor in Ceorgia that nakes Hi spanic cheeses; is that
true?

MR. de CARDENAS: Yes.

MR. VETNE: Ckay.

MR. de CARDENAS: But it is not clear to us they make it in
CGeorgia. The conpany's headquartered in Atlanta.

MR MOORE: Right.

MR, VETNE: Ch, | see, so you don't know where they get
their product fronf

MR. de CARDENAS. W believe it is the Upper M dwest.

MR. VETNE: Ckay. Are you aware that in the Upper M dwest
there are still a few remaining Gade B producers?

MR. de CARDENAS: No, |'mnot.
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MR. VETNE: You are not aware of that. Okay. Are you
aware that in the Upper Mdwest, m |k may be purchased by
nonpool plants, that is not a fully regulated plant, at bel ow
Cass Il prices?

MR. de CARDENAS: Yes.

MR, VETNE: (Ckay. And then finally, you were asked,
think it was Judge difton asked you a question about your
calculation at the very top of page 5 where you estimated a
gap between Cass Il and 4b, and the new fornula for what you
cal cul ate as your disadvantage. |In response to the question,
think you said you projected this will be your loss in the
future, correct?

MR. de CARDENAS: W project it as to the delta in the
future, yes

MR. VETNE: Ckay. But, in fact, it also represents the
present, because you have operated under that new fornula since
August 1, correct?

MR. de CARDENAS: Correct, but as we did the formula, it
was an entire year where all the differences we have only got a
couple of months in the fornmula. Yes, we are already affected.

MR. VETNE: You were already affected by that and have
operated, you have lived with it for a couple nonths already?

MR. de CARDENAS: Yes.

MR. VETNE: Ckay. Thank you.

JUDGE CLIFTON:. M. de Cardenas, would you | ook at page 1
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of Exhibit 108, and in the second |line where you are saying who
you are, and that you run the famly busi ness, that second
sentence of that paragraph, has an "S" on the end of Caci que.
Does that belong there, the "S" that's there?

MR. de CARDENAS: No, it does not.

JUDGE CLIFTON: Okay. |'mgoing to ask that that be
changed on the record copy, and just strike the "S". So when
you are parents ran the conpany it was naned exactly what it is
named now, but it's now a corporation?

MR. de CARDENAS: Correct.

JUDGE CLIFTON: And | presunme that's a Spani sh word?

MR. de CARDENAS: It is.

JUDGE CLI FTON: Does it have a particul ar neani ng ot her
t han the nane?

MR. de CARDENAS: It does.

JUDGE CLI FTON:  What is that neani ng?

MR. de CARDENAS:. That the Cacique is the | eader of a
Native American tribe, Caribbean specifically, so it would be
the chief.

JUDGE CLI FTON: Thank you.

MR. de CARDENAS: You're wel cone.

JUDGE CLIFTON: M. Beshore?

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Just one other question. |'mstruggling trying to
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understand the cost side of your business. In particular, you
have the technol ogy efficiencies that you have, that you have
mentioned, and |'mstruggling in part because we had testinony
froma H spanic cheese manufacturer yesterday, that the

H spani ¢ cheese nanufacturing business was particularly |abor

intensive. |Is that true?
MR. de CARDENAS: | have no idea who this is or how they
process.

MR. BESHORE: Well, but they were meking the same kinds of
cheeses that you make.

JUDGE CLIFTON: So you are asking if that's been his
experience?

MR. BESHORE: Yes, is that his experience?

MR. de CARDENAS: At one point in time it was.

MR. BESHORE: But not today?

MR. de CARDENAS: That's correct.

MR, BESHORE: (kay. So you have displaced | abor in the
manuf acturing process with technol ogy?

MR. de CARDENAS: W have gotten far nore efficient.

MR, BESHORE: And is that a yes that you have di spl aced
| abor in the manufacturing process with technol ogy?

MR. de CARDENAS: No.

MR. BESHORE: That's not correct. Your l|labor is nore
productive?

MR. de CARDENAS: Yes.
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MR. BESHORE: Are you famliar with the CDFA cheese cost
studi es, cheese making cost studies?

MR. de CARDENAS: | know of them

MR. BESHORE: And have you ever conpared your cost profile
to what CDFA, through their plant cost auditing process has
shown to be the cost profile for naking cheddar cheese?

MR. de CARDENAS: No, | have not.

MR, BESHORE: Ckay. So you don't have any idea whet her
packaging is the same, m scellaneous ingredients are about the
same percentage, processing |abor, non-processing | abor, how
they conpare to cheddar nmanufacture?

MR. de CARDENAS: | don't.

MR. BESHORE: Have you ever nade cheddar?

MR. de CARDENAS: | think we nade | ong point cheddar in the
early '80's.

MR. BESHORE: (kay. Not recently?

MR. de CARDENAS: No, sir.

MR. BESHORE: Thank you. That's all.

MR. de CARDENAS: You're wel cone.

JUDGE CLIFTON: M. de Cardenas, this is not the subject of
your testinony, but do you have an opinion as to how the
conponents of mlk should be priced to meet the needs of a
cheese manuf acturer such as yourself? And |'maware you are
not just a cheese manufacturer, you also produce yogurt and

cream |'mjust asking in your experience operating the plant
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you operate, do you have an opinion as to what a nore realistic
pricing schenme mght be for your operation?

MR de CARDENAS: Not necessarily, but it just seens that
we' re always arguing about this, and it's a zero-sumgane. One
side wins, the other side |oses, and we forget about the market
as aresult. So we, as an industry in California, are |eaving
a lot of noney on the table through this process. |nstead of
finding a way to work together and then going to the nmarket and
grow ng our business, instead, we're arguing. And we heard it
this morning, | conpletely agree. Every couple years, here we
are doing the sanme thing.

We need to find a solution that allow us as an industry
to go forward long-termw thout all of these stops and goes.
California has got to find a way to be efficient inits
manufacturing practices, its dairy practices, to be able to
cross the Rockies into the Mdwest effectively or it will not
survive long-term It just won't.

Does that answer your question?

JUDGE CLIFTON: It certainly does.
MR. de CARDENAS: Thank you.
JUDGE CLI FTON: Who el se has questions for M. de Cardenas?
CRCSS- EXAM NATI ON
BY MR VANDENHEUVEL:
Q Good afternoon, Rob Vandenheuvel, M Ik Producers

Council. We represent dairy farners here in the State of
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California. | don't think we have nmet so | just wanted to give
you an idea of who you are talking to

MR de CARDENAS:. Thank you.

MR. VANDENHEUVEL: First off, | did really appreciate the
story of your origins. | have heard those sanme types of
stories fromgrandfather and dairy farmers that started earlier
in the 20th century, and certainly can appreciate starting from
hunmbl e begi nni ngs, and appreciate hearing that.

Your testinony tal ked quite a bit about conparing the
cost of operating a business here in California to other
regions. And you, it wasn't in your testinony because you
don't represent them but you would agree that dairy farners
who operate in the State of California face sone of these sane
chal | enges of operating a business in California, correct?

MR. de CARDENAS: | think anyone operating in California
faces chall enges no one el se woul d believe outside of
Cali fornia.

MR. VANDENHEUVEL: So but the position taken in the
testinony advocating for a continuation of the | ower regul ated
mnimumpricing in California, relative to other regions,
woul dn't take into account the fact that California dairy
farners face sone of those same higher costs, wouldn't you say?

MR de CARDENAS: I'mnot a dairy, | inmagine they have
simlar or other issues. | have not run a dairy, so | can't

speak to it.
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MR. VANDENHEUVEL: But the cost of electricity, certainly
when you get your mlk at the plant, that mlk is held bel ow
the appropriate tenperatures, around 40 degrees, and that takes
electricity to keep that mlk at tenperature to get it to your
plant, correct?

MR, de CARDENAS: Sure, but electricity in a dairy would be
the sanme rate, but the consunption I think would be far
different. W are A very heavy consuner of electricity. The
rates are probably about the sanme, but the consunption would be
very, very different. |'mguessing. Again, | haven't run a
dairy, so | can't speak to it.

MR. VANDENHEUVEL: | understand. And electricity is just
one cost that businesses face. W would have other costs.

D sposi ng of manure was referenced yesterday as a major cost
consideration for California dairies, perhaps simlar to the
history of trying to dispose of a whey stream and so it's
different, but there's sonme simlarities in higher cost of
California, correct?

MR. de CARDENAS: Yes.

MR, VANDENHEUVEL: Ckay. | actually had a chance to stop,
and | probably destroyed your product here because it's not
refrigerated, but this is a, actually a 10-ounce contai ner of
your Queso Fresco, and | wanted to just kind of get a couple of
things, ask a couple of questions about this. Now, | bought

this at a local Wal-Mart. As you expl ained, Wal-Mart woul d
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pi ck up this product at your facility or arrange for
transportation fromyour facility to their store, or to

di stribution, but they pick it up and price it at your

| ocation, correct? It is priced FOB your |ocation, sorry.

MR. de CARDENAS: Fromthat perspective, yes.

MR. VANDENHEUVEL: Okay. Now, this this particular
container is a 10-ounce container that Wal-Mart extracted $2.98
out of my pocket, which is a lot of nmoney to a cheap Dutchman
l'i ke myself. That's about 29.8 cents an ounce, if | divide
correctly. Wich, if you multiply that to come up with a pound
equi val ent, | cone up with about $4.77 per pound. Wuld that
make | ogi cal sense, nmy math of trying to figure that out based
on how | conveyed it just now?

MR MOORE: |'Il take your word for it.

MR. de CARDENAS: |'Il take your word for it.

MR, VANDENHEUVEL: $2.98 on 10-ounce woul d equate to $4.77
per pound on a pound. Now, this particular container
identifies what | assunme is an expiration date of January 20,
2016. About what is the shelf life of a Queso Fresco product?

MR. de CARDENAS: That particular product that we nake,
speaking only for our conpany, is about 102 days from pack

MR. VANDENHEUVEL: About 102 days from pack. And so if |
back out 102 days, or roughly three nonths and change, this was
probably manufactured sonmetine in early Cctober, if not late

Septenber is what |'mguessing. That would nmake sense --
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MR. de CARDENAS: Yes.

MR. VANDENHEUVEL: -- based on that date? Now, in
Septenber, the O ass 4b price which woul d have applied to your
plant at least for the mlk used to nmake this product, was
$14.94, and included in that calculation was an inplied, or it
was a cheddar value fromthe CVE of $1.66, $1.66.99 cents per
pound. Now, even though you didn't make cheddar and you had
made anot her product, your regulated mnimumprice was stil
the same 4b price that every other cheese maker in the state
was, that they were subjected to, correct?

MR. de CARDENAS: As far as | know.

MR. VANDENHEUVEL: So you don't pay a different O ass 4b
price, a different regulated m ninum price based on the product
that you nake, you pay the state regul ated price based on what
CDFA announces every nont h?

MR. de CARDENAS: Correct.

MR. VANDENHEUVEL: Now, Wal-Mart doesn't sell your product
for free, and | understand that. There is a margin in there,
and 1'mnot asking you to divulge that. | understand it would
be proprietary. But it does, is it correct for me to assune
that the price that Wal-Mart paid was north of the $1.67 CMVE
cheddar price that was included in the fornula for the
Sept enber O ass 4b price?

MR. de CARDENAS: Yes.

MR. VANDENHEUVEL: And you also testified in earlier
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cross-exam nation, that Queso Fresco is a, what was defined in
that |ine of questioning, a higher noisture product, and the
definition at that point was a roughly 50 percent noisture
product, and you confirmed in that question that this would
meet that definition pretty close of a higher noisture product?

MR. de CARDENAS: Yes.

MR. VANDENHEUVEL: And included or enbedded into the
Cass 4b formula here in California is an assunption that 100
pounds of mlk would yield approxi mately 10 or 10.1 | believe
is the exact nunmber, pounds of cheese. So based on a higher
noi sture content, though, would you agree that that process
woul d yield nore than 10.1 pounds of cheese for 100 pounds of
mlk?

MR. de CARDENAS: On that process, yes.

MR. VANDENHEUVEL: It's specific to this product and | know
you --

MR. de CARDENAS:. Specific to that product, yes.

MR, VANDENHEUVEL: Ckay. So specific to this product,
wel |, you know what? | think I have hit the itens | wanted to
clarify for the record. So | really appreciate that.

How | ong have you been selling your products outside of
the State of California?

MR. de CARDENAS: Since the late "70's, on a very snal
scal e.

MR. VANDENHEUVEL: You've nentioned, if | renenber
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correctly, that your current state approxi mately 47 percent of
your products are being sold outside the California, correct?

MR. de CARDENAS: Yes.

MR. VANDENHEUVEL: Wen would you say, it is such a
subjective term but when would you say you reached kind of
this higher level? If | said that nore than 25 percent of your
product being sold outside of the state was significant, when
woul d you say you hit that significant |evel, that you were
selling nmore than a quarter of your product outside the State
of California?

MR. de CARDENAS: | would be guessing.

MR. VANDENHEUVEL: Are we talking in the last five years
it's exploded, or it's been a longer termtrajectory?

MR. de CARDENAS: It's been a |onger termtrajectory.

MR. VANDENHEUVEL: So as you know, California has
mai ntained a closer relationship in our 4b price relative to
the Federal Order Class Il price in the past. It hasn't
al ways been the $1.78 per hundredwei ght that you referenced in
the testinony. During those periods of tine in pre-2010, when
our relationship was much closer, roughly 50 cents per
hundr edwei ght average gap, you were able to sell product
outside of the California into the national markets?

MR. de CARDENAS: Yes.

MR, VANDENHEUVEL: So that smaller gap, that closer

relationship that we sawin the earlier 2000's did not stop you
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from being able to branch out and sell products outside of the
state?

MR. de CARDENAS: No, IT did not.

MR. VANDENHEUVEL: | really appreciate your tine here. And
| promse to buy one that I'll actually refrigerate and consume
it and | ook forward to it.

JUDGE CLI FTON: W0 --

MR, HILL: Your Honor, can we take a small break for the
court reporter?

JUDGE CLIFTON: Well, not just for the court report, but
yes, we can. So it's alnost 4:00, but let's take a 17 mnute
break. Please be back and ready to go at 4:00.

(Wher eupon, a break was taken.)

JUDGE CLI FTON: We're back on record at 4:03. Before
resum ng exam nation of the witnesses, | have asked Ms. May to
make an adm ni strative announcenent.

M5. MAY: (Ckay. Laurel May. As | nmentioned earlier we are
going to nove to the | ndependence Room for tomorrow, Thursday,
and Friday. There is a group using that roomtonight until
| ate, and so the people that run this facility have said that
we can | eave our things here, but we need to cone tonorrow at
7:30 in the nmorning and nove themover to the | ndependence
Room So | would say box it all up and nmake sure we're ready
to vacate, because they have another group coming into this

roomtonorrow at 9:00.
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JUDCGE CLI FTON: That's of course, very good news so that we
don't have to haul everything away. |It's particularly good
news for the sound man. All right. And | have homework for
you all. | believe that the nydairyman website i s operational.
| believe that you can now find recorded testinony to play. So
| would Iike you to try it out and see if that's true. So if
you woul d, please, try toni ght www ny-dairyman.com That
particul ar dai ryman publication, the long nane of it is
Agri busi ness Dairynen, as opposed to, for exanple, to Hoard
HOARDDarynen. So if you just Google Dairynen, | don't
think the Agribusiness site will be anong the first that cone
up. So if you wll renenber, even if you just were to use a
search engine for ny-dairyman, | don't think the site you are
| ooking for would necessarily come up. So you may want to use
wamw. ny- dai ryman. com al |l right.

Now, we have three hands up for further questioning.
['lIl stat wwth M. Beshore.
CROSS- EXAM NATI ON
BY MR BESHORE:

Q M. de Cardenas, this is just a follow up on the whey
qguestion that M. Vetne asked. Is the WPC- 37 product dry or
l'iquid?

MR, de CARDENAS: Liquid.

JUDGE CLI FTON:  Your mc wasn't on.

MR. de CARDENAS: Liquid.
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JUDGE CLI FTON: Thank you.

MR. BESHORE: Are there nultiple options for selling that,
|'i ke conpeting buyers that you can have sone options, or howis
that market?

MR. de CARDENAS: Right nowit is very difficult, very
chal I engi ng.

MR. BESHORE: To find a buyer?

MR. de CARDENAS: Yes.

MR, BESHORE: Have there been nultiple outlets over the
time you have been producing that product? Miltiple buyers,
potential buyers?

MR. de CARDENAS: No.

MR. BESHORE: You have only ever had one custoner?

MR. de CARDENAS: We have had two.

MR. BESHORE: And how | ong have you been meking that whey
product ?

MR. de CARDENAS: Just over a year, about 18 nonths, maybe.
Just shy of 18 nonths.

MR. BESHORE: Ckay. Thank you. | think M. VI ahos has a
questi on.

JUDCGE CLI FTON: M. VI ahos?

CROSS- EXAM NATI ON
BY MR VLAHCS:
Q M. De Cardenas, just to conplete the record. Could

you describe, when the product |eaves your plant you cut and
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wap it or could you explain what process is used with the
products | eaving your plant?

MR. de CARDENAS:. Leaving the plant?

MR, VLAHOS: Well, do you cut and wap? The package we
see, like M. Vandenheuvel brought up, is that howit |eaves
your plant?

MR. de CARDENAS: That is howit |eaves our plant, yes.

MR. VLAHOS: Could you describe in general how products in
general |eave your plant?

MR. de CARDENAS: They leave in a blocks. I'msorry, |
don't understand your question.

MR. VLAHOS: You sold bl ocks rather than that consuner size
package?

MR. de CARDENAS: No, | said a box.

MR, VLAHOS: (Oh, a box. But they are all in the consuner
si ze package |ike that?

MR. de CARDENAS. No.

MR. VLAHOS: Could you describe how they | eave then, other
than that?

MR. de CARDENAS: You mean what shape?

MR, VLAHOS: Well, in what type of packagi ng that you use.

MR. de CARDENAS: I'mnot sure | -- so we have nmultiple
sizes. They are all in that simlar package as a film
overwrap, but in different sizes.

MR, VLAHOS: Ckay. That's what | wanted to know. And
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what about shredded products? Do you shred in-house or is that
sent out to shred?

MR. de CARDENAS: That's sent out to shred.

MR. VLAHOS: Thank you very nuch.

MR. de CARDENAS: You are wel cone.

JUDGE CLIFTON: M. Vetne? No nore you say? All right.
Now, are there any other questions? M. HIlIl?

MR HLL: Brian HIl. | don't want to be a math snob but
['mgoing to go through this anyway. Can you | ook at page 4,
pl ease, of your testinmny? And this would be the second bull et
point. And you talk about California businesses spending $3.48
for every $100 of payroll conpared to national mean of $1.85?
Do you see that?

MR. de CARDENAS: | do.

MR HLL: | know there has been much consternation about
doing math here, so I'mgoing to try to avoid that. But in the
first sentence it says, "Wrkers' Conpensation cost in
California is 180 percent higher than the national nmean." |
woul d suggest there it is 88 percent higher than the nationa
mean, and not 188 percent higher than the national nean.

MR. de CARDENAS: | haven't done the math, so I'Il take
your word for it.

MR. HILL: A hundred percent would be twice as high and
this isn't quite twice as high, so | believe that it would

probably be 88 percent hi gher w thout doing the math.
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MR MOORE: | see your point.

MR. de CARDENAS:. | can see your point, but depends how it

I's nmeasured, and I'mnot saying it is right or wong.

JUDGE CLI FTON: kay. That's good. Thank you. That

is a

good observation. So it mght be 188 percent of the nationa

mean?

MR. de CARDENAS: Depends how it is measured.

JUDGE CLIFTON: So that mght be how that should read. Wy
don't we get it right. M. Wulin, if you have got a
calculator, or M. English has a calculator, let's get it right
so that it's right.

MR, ENGLISH. Well, wthout |ooking at a cal cul ator,
think it could be one of two things. It is either 88 percent
hi gher or 188 percent of the national mean, and so it could be
worded either way. It seems to me it is either 88 percent
higher or it is 188 percent of the national nean. And those
are the sane thing, those work to be the exact same thing.

JUDCGE CLI FTON:  Yeah, but if you don't do the math, we're
not sure.

MR ENGISH Well, then, you know what, your Honor?
have an answer. And |I'mserious. W'I|| take a break for five
mnutes wth the witnesses to get it done. If we're going to
do math, your Honor, |'mjust not prepared to do math on the
W tness stand again after what happened | ast week.

JUDGE CLIFTON: That's why | suggested the |awers do it.

4906
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV iﬁiéhil




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

MR ENGISH Well, but | don't have my calculator with ne
either. You know, one the things we tal ked about recently
about this issue was that when you are pushing an i Phone, you
don't necessarily know what's going to conme up. So, | mean,
['m happy to take a quick break and we'll cone up and fix it.

So if you look at the chart in the exhibit, M. Yonkers
just hel ped ne out here, who actually hasn't nade an appearance
but --

JUDGE CLIFTON: Ckay. | did the calculation, so, yes, it
is higher, and it is 188 percent of the national nmean. So |
can see why you woul d want the word "higher" in there, so we
can either say 88 percent higher or we can say it is 188
percent of the national nean.

MR ENGISH And I'Il let the witnesses choose which they
prefer.

MR. de CARDENAS: | would say of the national nean.

JUDGE CLIFTON:. Ms. Elliott, are you on page 47

M5. ELLIOIT: | am

JUDGE CLIFTON: Al right. On the second bullet point, the
second line down, it right now starts with "higher than" you
w Il strike those and just put "of the national nean."”

M5. ELLIOIT: kay.

JUDGE CLI FTON: Good catch, M. HIl. M. Vandenheuvel ?

MR, VANDENHEUVEL: Excuse ne, Judge. Rob Vandenheuvel. W

put so much tinme into an accurate reading, the exhibit actually
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says it is 188 percent of the study nedian, and nmedi an does

nmean sonmething different than nean. ['Il let the Econom sts in

the roomexplain that difference, but | know that nmean and

nmedi an are different.

JUDCGE CLI FTON:  And you got the median from where?

MR, VANDENHEUVEL: Fromthe actual exhibit fromthe O egon

Wor kers' Conpensation, this is Exhibit A and it is page 2, and

it is the fourth colum, fifth colum, percent of study nedian,

not mean. | believe nmean is a sinple average and nedian is the

m ddl e, sanme nunber of states above and bel ow.

JUDCGE CLI FTON: That's a very good catch, also. Thank you

So gentlenen, shall we replace, in Bullet 2, the word "

wth the word "nedi an" every place it appears? Wich I
is two places.

MR. de CARDENAS: Are you asking us?

JUDGE CLI FTON:  Yes.

MR. de CARDENAS: Yes.

mean”

t hi nk

JUDCGE CLIFTON. Al right. M. Eliott, would you do that,

pl ease? So you are still on page 4 and you are in the second

bul l et point and you are just replacing ME-A-N, with
ME-D-|-A-N

M5. ELLIOIT: kay.

JUDGE CLI FTON: Good. Thank you. Yes. Actually,

| really

appreci ate these changes. W do require precision. Ckay.

Good. Wio else would Iike to ask questions or raise issues?
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All right. Redirect?
REDI RECT EXAM NATI ON
BY M5. VULIN:
Q Ashley Wulin

So still here on page 4. M. Vandenheuvel had asked
you that when the Class IlIl and 4b prices were closer, you were
still selling your products out-of-state. But in |ooking at

this fornmula which takes into account freight, and operating

costs, and price, mlk price gap, is it not true that at that
time both the freight and the operating costs would have al so
been different?

MR. de CARDENAS: Correct.

M5. VULIN. So the cost for gas mght have |ikely been
| oner back then?

MR. de CARDENAS: Yes.

M5. VULIN. Also the cost of labor likely |ower?

MR. de CARDENAS: Yes.

M5. VULIN. So we really can't conclude anything about the
out put number of that formula just by know ng the change in the
single variabl e?

MR. de CARDENAS: Correct.

M5. VULIN. M. Vandenheuvel al so asked you about the
cheddar val ue from Septenber in 2015, which he represented
bei ng $1.69.99 cents. Wen naking H spani c cheese, as opposed

to bul k cheddar, are you handling nuch smaller vol unmes?
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MR. de CARDENAS: Yes, we are.

M5. VULIN. So you |l ack sonme of the econom es of scale that
bul k cheddar processing woul d have?

MR de CARDENAS:. Very nuch so.

M5. VULIN.  And you have nore handling, you have nore
packagi ng, nore operational costs?

MR de CARDENAS: All of the above. W're a specialty
cheese maker, we'll make five or six different cheeses on one
day with a sane vats. So there are, there is a |ot of |ost
efficiency as a result, conpared to a cheddar plant or a pure
Mozzarella plant or sonething |ike that.

M5. VULIN. So just looking at this $1.69.99 cents, that
can't tell us everything we need to know about your costs are?

MR. de CARDENAS: That's correct.

MS. VULIN And, lastly, we have talked a |ot about the
sal es of your products out-of-state, particularly to the East
Coast, and we have been focusing a |l ot on transportation costs.
But there are other increased costs you face when selling on
the East Coast; is that not correct?

MR, de CARDENAS: We've got to introduce our brand, so
there is a lot of marketing that goes into it. For exanple,
the store locator was actually created as an advance into the
East Coast to make it easier for consumers to find us in an
area that we weren't nornmally known to be in. So there are a

| ot of marketing expenses to go into new markets.
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MS. VULIN.  No further questions. Thank you, your Honor.

JUDGE CLI FTON:  Thank you, Ms. \Vulin.

M. de Cardenas, do you have anything you would like to
add before you step down?

MR. de CARDENAS: No, | don't.

JUDGE CLIFTON: M. Moore, do you have anything you woul d
like to add before you step down?

MR. MOORE: No, just one comment on the $1.69. That's
that's a 40 pound bl ock of cheese, and it is usually a cheddar
plant and that's all they do. But like | said, we're, we nake
mul tiple products everyday in snall batches, so it's a
conpletely different world.

JUDGE CLI FTON: Thank you. You both may step down and |
thank you both very much for this contribution to our evidence
and to our awareness of all the diversity within the industry.
Thank you.

MR de CARDENAS: Thank you very nuch

MR. MOORE: Thank you very nuch.

MR ENG.I SH CGood afternoon again, your Honor
Chip English. Yesterday we had a short statement from
M. Zolin that's Exhibit 106. And although it was a short
statement, he had not had any cross-exam nation with respect to
Exhibit 106. And so we woul d have himcome to the stand at
this tine.

JUDGE CLIFTON:. M. Zolin, you remain sworn. Wuld you
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again state and spell your nane?

MR ZOLIN  Alan Zolin. A-L-A-N Z-OL-1-N

JUDGE CLI FTON:  Thank you.

M. English, is there anything

you want to ask him before cross-exam nation begi ns?

CONTI NUED DI RECT EXAM NATI ON

BY MR ENG.I SH

Q Just a -- since it was yesterday, alnost 24 hours ago,

maybe just summarize a little bit that, M. Zolin, there are

provi sions that appear in Proposal 2 that do not point back to

Part 1000 because we, as a group, either added a provision for

9(d), correct --

A. Correct.

Q -- which you are going to talk about in later
testi nony?

A, Correct.

Q And/or, because sonetines it was in both, there was a

reference to the old term nated Western Order that we, for sort

of conform ng changes purposes, deleted, correct?

A. Correct.

Q kay. And so for instance, last night, when, maybe it

was this norning | have forgotten, when we were |ooking at this

Section 76, the partially regulated plant provision is one of

those, for instance, that is, we don't have pointing back to

Part 1000, correct?

A. That is correct.
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Q And that is because in the calculations under both
par agraph A and paragraph B we inserted a reference to 9(d),
correct?

A, That is correct.

Q Your Honor, that does conplete my direct exam nation
and the witness is available, and | believe we did admt
Exhi bit 106 yesterday.

JUDGE CLIFTON: Al right. Thank you, Ms. Elliott?

M5. ELLIOIT: Yes.

JUDCGE CLI FTON: Thank you. Yes, it is admtted. Wo would
like to ask the first questions of M. Zolin on this exhibit.
| don't nmean just on the exhibit, but on this topic.
M. Beshore?

CROSS- EXAM NATI ON

BY MR BESHORE:

Q Thank you, your Honor. Marvin Beshore.

Just a couple of questions, Al. The 9(d), can you tel
us where all that is nowreferenced? | don't want to go into
it, but I would I'ike to know where all it pops up, if you can
tell ne?

A. Ckay. As far as every provision, every section in
Proposal 2, | cannot, off the top of nmy head, I'll have to kind
of scan through. But certainly | do know, in the pool plant
definition 7, it's mentioned a nunber of times, specifically in

paragraph C and further through it. Then, of course, in
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paragraph 9, it's a whole new section, paragraph 9(d). | guess
the easiest way for ne to say it, is wherever the letters 9(c)

show up, which is Cooperative pooling handler, you wll see and
9(d) following after it. So wherever a pool plant is referred

to, you will see the insertion of 9(d), and that carries pretty
much through quite a few of the provisions in the O der.

Q Gkay. Basically that's howit was, every place you saw
the 9(c) you added 9(d), basically?

A. And | know that the people that are conputer whizzes
just did exactly that, tracked where 9(c) was, we |ooked to see
if 9(d) was appropriate to put right after that, and if it was,
we did.

Q Gkay. So one other question, | think. Wth respect to
1051.51 and .52, | think .52, which is the 1000.52, dass 1
differential surface, that is, you re adopting that? You are
adopting that as it is in part 1000?

A Let ne find what it says in our -- we have a Section
1051.51 in Proposal 2, so it is not referring back to Proposa
1000.

JUDGE CLI FTON: He asked about 52 rather than 51, didn't
you, M. Beshore?

MR. BESHORE: | was going backwards. | saw the 52 first.

MR ZOLIN. 52 is part of the Section 1000 where we nade no
changes.

BY MR BESHORE:
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Q Ckay. But 51 is |language which you have, which you
have crafted for Proposal 27?

A. Correct.

Q And 51 doesn't propose, just so |'mclear about this, I
think it seens pretty straightforward, but | need to be sure.
51 doesn't propose any changes to 52, to Uniform Section 527

A. M. Beshore, | have not |ooked that specifically at 51.
If you give ne a second and let nme read it. | believe this is
putting Los Angeles as the center of the marketplace, |ooks
l'i ke Chicago is in Oder 30.

Q Ckay. And the Los Angeles price is as provided under
Uni f or m 1000. 52?

A. Correct.

Q | think that's all | have. Thank you, Al .

JUDGE CLI FTON:  Wio next would like to ask questions of
M. Zolin? M. Francis?

CRCOSS- EXAM NATI ON

BY MR FRANCI S

Q WII Francis, USDA

I just want to clarify. |In your statement on page 1

down at the bottom under that "Purpose" section, you refer to
“Proposal 2 incorporates with no changes Sections 2 through 6."
And so typically in the individual orders, Section .2, if you
go to like 1001.2, 1030.2, it is the description of the

marketing area, so it lays out the geography. But if you go to
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1000.2, | don't know if you have a Code book with you?

A. | do have one up here.

Q So in Part 1000.2 there's a section for genera
definitions.

A. | see that.

Q And so we're just wondering which part 2 you are
referring to.

A, Wll, froma standpoint, definitely the genera
definitions is what we are referring to. And | see in our
proposal we do have the California marketing area, so that's,
you know, identifying it for Federal Order 51. So | guess |
said the .2, | was referring to that Section 100, genera
definitions.

Q | think that clarifies it, but I'mjust wondering if
we' re m ssing including something when we adopt, you know, part

51. If we're mssing .2 under 1000. 2.

A, Yes, | would agree with that.
Q ay.
A | think it was one of those, as you are | ooking through

all the nunbers, you tend to maybe overl ook one.

Q Gkay. And then just one additional question, on page 2
where you're referencing 1000.14 wth what you call the cleanup
| anguage because of the termination of Order 135. Just want to
clarify, it's not your intention to open up other sections of

Part 10007?
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A No, it is not.

Q It is just strictly clean up for the California Order?

A. Correct. Since we were witing a new order, we felt
let's use that opportunity as we bring it into the order to not
duplicate that |anguage for a term nated order so, correct.

Q So you are proposing a 1051.14 and not changi ng
Part 10007?

A. Correct.

Q Got it. That's all we have. Thank you.

JUDGE CLIFTON: M. English?

REDI RECT EXAM NATI ON
BY MR ENGLI SH.

Q Thank you, your Honor, let me see if | can clarify and
not unclarify.

So let me start where we just ended. Part 1000, there
was a Part 1000 before Federal Order Reform correct

A. Correct.

Q kay. But after Federal Order Reform it was greatly
expanded to include a nunber of other provisions, correct?

A, Correct.

Q So we understood that we were not, and frankly, going
back to the very first day of this hearing, Part 1000 is not
open for this proceeding, correct?

A, Correct.

Q Ckay. So if there's going to be a difference between
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what | call the point, that is to say if an Oder I|ike

Order 30, for Section 8, which is a definition of a nonpool
plant, with the Order points back to part 1000, what it does is
it"s really incorporated by reference the Part 1000 | anguage,
correct?

A. Correct.

Q So where we weren't incorporating by reference because
we' re maki ng a change, we didn't do so, and therefore we have
speci al | anguage, correct?

A, Correct.

Q Oay. So | hope that clarifies that. So nowlet's go
to the general provisions, and maybe it's ny fault for not
noticing Section 2, because | think nmaybe if we took 2 out we
woul dn't have a problem If you |ook at both Proposal 1 on
page 47211 of Exhibit 1, and Proposal 2, 47219, they each have
a Section 1. And Section 1, amazingly enough, we agree, is,
actually incorporates the terns and definitions in Part 1000,
which | would take, M. Zolin, would nmean that the 1000.2 is
bei ng i ncorporated in both Proposals 1 and 2?

A, That is correct.

Q Gkay. And finally, and I would put this under the nost
pi cayune point of the day, in response to a question from
M. Beshore, | think you said initially, that wherever you said
9(c) it was, you said and 9(d). But | think you really had or

9(d); is that correct?
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A Yes. That is, in sone places we may have put and,
you are right. W looked for 9(c) and then followed it w

9(d) right after.

but

th a

Q Gkay. And since Exhibit 1 is searchable, people could

search for where 9(d) is, since it does appear a nunber of
times, correct?

A. | learned that today.

Q Gkay. So that's all the questions | have. And | hope

that helped, M. Francis, in answering especially those
questions you had on that.

JUDGE CLI FTON: Does anyone el se have questions for

M. Zolin? There are none. M. Zolin, thank you. You may

step down. Did you want to add sonet hi ng?

MR ZOLIN |1'mgetting a shake of no, so | wll step

down.

JUDCGE CLI FTON:  You thought you wanted to add sonethi ng?

MR ZCOLIN. | was kind of thinking we mght, we have,
unl ess M. English has sonething el se planned.

MR ENGISH Not for you.

MR, ZOLIN:  The follow up questions for M. DeJong or
t hat tonorrow?

MR ENGLI SH  No.

S

JUDGE CLI FTON:  Thank you so much. Before we have the next

witness | would like to take a dead fly count? The answer was

two flies and one nosquito. We were entirely scoreless up here

at the wtness and Judge's table.
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MR. ENGLI SH: So your Honor, although -- Chip English --
although it is far fromideal, and | would not that at |east
once during the co-ops presentation we didn't put a significant
wtness on at 4:30. |'mprepared to go ahead and get started.
Cbvi ously we have 21 mnutes before we do adm nistrative
t hi ngs.

So the next w tness, would be then, M. Rob Bl aufuss.
| did nmanage to get himon tonorrow, today, whatever it is, for
Dean Foods. And he has a statement and exhibits.

JUDGE CLIFTON: Good. Al right. 1'mvery pleased.
really am amazed that all of you are able to cross-examne wth
so little time with the exhibits. And this is helpful that we
have it overnight.

MR, ENGISH Let's be clear, what's being passed out is
one document, they both | ook very simlar, but one says
Testinmony of Rob Blaufuss, Part 1 and the other one says
Exhi bits of Rob Blaufuss, Part 1, but both have the caption of
our proceedi ng.

JUDGE CLI FTON: Raise your hand if you still need copi es.
It appears everyone has. Wiich one would be the first to be
nunbered, M. English?

MR, ENGLI SH:  Your Honor, the testinony of Rob Bl aufuss
wll be the first exhibit.

JUDCGE CLIFTON:. Ms. Elliott, will that be 109?

MS. ELLIOIT: That's correct.
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JUDGE CLI FTON: Testimony will be Exhibit 109. 109. The
exhibits will be 110. 110.
(Thereafter, Exhibit 109 and Exhibit 110,
were marked for identification.)
JUDCGE CLIFTON. M. Blaufuss, is this the first tine you
have testified in this proceedi ng?
MR, BLAUFUSS. It is, yes.
JUDGE CLIFTON: 1'Il swear you in in a seated position. |If
you woul d rai se your right hand, please.
Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?
MR BLAUFUSS: Yes.
JUDGE CLI FTON: Thank you. Please state and spell your
nane.
MR. BLAUFUSS: M nane is Rob Blaufuss, B-L-A-UF-US-S.
JUDGE CLI FTON: Thank you. M. English, you may proceed.
DI RECT EXAM NATI ON
BY MR ENGLI SH
Q Thank you, your Honor
M. Bl aufuss, why don't you read paragraph 109, and as
wth other wtnesses, |'lIl interrupt you and discuss a few
I ssues about your background?
A, Ckay. First is the introduction. Like | said, ny name
is Rob Blaufuss and | amcurrently enpl oyed by Dean Foods as

t he Seni or Manager of Dairy Ri sk Managenent and Economics. M
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busi ness address is located at 2711 North Haskell Avenue,
Dal | as, Texas, 75204. Dean Foods is the largest fluid mlk
processor inthe US., with 67 plants in 32 states. Wile
fluid mlk represents the bul k of Dean Foods' business, we also
manufacture ice cream cultured products, juices, and teas. W
own and operate three bottling plants located in the State of
California; Berkeley Farms, which serves Northern California;
and Alta Dena and Heartland Farns, both of which serve
Southern California. Dean also has one ice cream plant |ocated
i n Buena Par k.

Q So M. Blaufuss, what's your educational background?

A. | have ny undergraduate degree in Agricultural
Econom cs with a mnor in Political Science fromthe
North Dakota State University and Fargo, North Dakota. | went
on and got my Master's degree also in Agricultural Econom cs
fromthe University of Illinois, at U bana-Chanpai gn.

Q And other than educational background, what
agricul tural background did you have before any professional
enpl oynent, after getting your Master's?

A, After getting ny Master's --

Q No, before getting your Master's, |I'msorry.

A. Before? Well, |I was born and raised on a snall famly
farmin West Central Mnnesota. If want to put a map down,
about 45 mnutes south of Fargo. Cbviously, | have lived at

home for quite awhile, ny accent has been desensitized quite a
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bit.

Q So you say.

AL O at least | think it has. But we had, we produced
corn, soy beans, wheat. W also had about four to five hundred
head farrowto-finish hog facility as well. The hogs quickly
left, as |, the youngest in the famly, went off to school, as
animal agriculture sonetines tends to do.

JUDGE CLI FTON: What type of hogs were they?

MR, BLAUFUSS: Farrowto-finish, frombirth to culling,
['11] say.

JUDGE CLI FTON: Thank you.
BY MR ENGLI SH.

Q So what is your enploynent background, other than on
the farnf

A So | guess I'll say the first enploynent | had is in
bet ween my Juni or and Senior year at NDSU | actually had the
opportunity to be an intern at the U. S. Senate, under fornmer
Senator Kent Conrad of North Dakota. And actually once |
finished, that kind of spurred ny interest in wanting to get
back to DC, which is what led ne to, after | graduated with ny
Master's of going to IDFA in 2008 after | graduated.

Q And what is | DFA?

A, The international Dairy Foods Association. So the
Dairy processor |obby group | ocated in Washi ngton DC.

Q Trade association?
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A, Correct.

Q Gkay. And what your duties at the International Dairy
Foods Associ ation?

A. So ny primary responsibilities, performeconomc
research and analysis to assist in strategy and policy nmaking.
Al so, nonitoring donestic international trends to help, you
know, nenbers stay informed of what was going on in the
mar ket pl ace

Q And how |l ong were you at the International Dairy Foods
Associ ati on?

A, About two and a half to three years. Two and a half,
if you want to get specific.

Q And after IDFA, where did you go?

A So | went to Dean Foods, which would have been just
after the first of the year, or | guess March is when | started
in 2011, which is where | have been since.

Q And what is your job title -- what have your job titles
been and what is your job title today at Dean Foods?

A, So | joined Dean Foods as the Manager of Dairy Policy
and Economics, and in 2013 took on the responsibility of
managi ng price risk, dairy price risk for the conpany as well.

Q And you are here testifying today on behal f of
Dean Foods?

A, That's correct.

Q Al right. Wy don't you continue with your statenment?
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A Al right. Title:
Di sorderly Marketing, or Lack Thereof

The Proponents of Proposal 1 spent a great deal of tine
testifying to the regulated price differences between
California State Oder and the Federal Orders. However, there
was mnimal data put into the record as to how these price
di fferences have led to inefficient novements of mlk, both in
and out of the state. Wile differences in regulated prices
have the potential to cause disorderly nmarketing conditions,
the nere fact that prices are different does not al one indicate
di sorderly marketing conditions.

The decl ared policy goals of the Agricultural Mrketing
Agreement Act of 1937, the Act which provides for the formng
of FMMO's, are to, "establish and naintain such orderly
mar keting condition for any agricultural commodity enunerated
in Section 8c(2) (the section which includes mlk) as wll
provide in the interest of producers consuners, in orderly flow
of the supply thereof to nmarket throughout its normal marketing
season to avoi d unreasonable fluctuations in supplies and
price." Wth these goals in mnd, Federal M|k Marketing
Orders have sought to ensure the stable supply of mlk to the
market. Hi storically speaking, this has routinely,
consistently and only been interpreted to nean mlk for fluid
pur poses.

While mlk production in California has experienced
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year-over-year declines throughout January through Septenber
2015, Dean Foods has not experienced problens of procuring an
adequat e supply of mlk for our manufacturing facilities in the
state. Historically we have felt confortable with the anmount
of mlk available to Class | bottlers, as well as with the
| evel of reserve supply which stands ready to neet the needs of
Cass | handlers. Consuners have experience no interruptions
intheir ability to buy fresh, safe, and whol esone fluid mlk
product s.

Currently, however, we are experiencing a significant
m |k supply issue. For the past two weeks we have struggled to
source an adequate supply of mlk for our Southern California
facilities. W have reached out to all the major Cooperatives
inthe state, as well as others, and found a limted response
to make mlk available. The severity of our current issue was
such that the idea of asking for enacting the call provision in
the State's statute was raised as an option. Thus far we have
focused on the comrercial options available to us, allow ng the
market to work. W think others could be having chall enges as
wel|. For legal reasons, we have not worked to find out what
I's happening with our conpetitors. W have been in discussion
w th CDFA staff around how this provision would ultinmately

work. Qur current expectation is that our mlk supply issue

will last at |east another two weeks. Should our supply issue
not inprove in the comng weeks, we could still yet file a cal
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petition with the State.

Il will admt that a significant portion of our current
predi cament conmes as a result of the rain and subsequent
nudsl i des which inpacted the state two weeks ago. |ssues w ||
al ways arise when one is dealing with production agriculture.
Thi ngs happen, from natural disasters, to farm production
issues, to differing consumer trends. An individual Market
Adm nistrator has limted tools at their disposal to ensure an
adequate supply of fluid mlk to Class | handlers, with the
main tool being the ability to adjust shipping percentage
requirements. In the past, Market Adm nistrators have used
this provision, a provision that is uniformto all Federal
Orders, to adjust the amount of m Ik supply plants nust ship to
Cass | plants. Dean believes it is critical that the Federa
Order | anguage provide the Market Admi nistrator the discretion
to nmake changes to shi pping percentages w thout requiring the
adm ni strative process of a Federal Order hearing. Changes
happen quickly in the dairy industry, and responses are needed
inlike fashion. In failing to include any shipping
requirements in their California Federal O der proposal, the
Proponents of Proposal 1 have elimnated the Market
Adm nistrator's main tool in the tool box.

Dean Foods procures, manufacturers, and sells a
significant amount of mlk in the State of California. W are

actively engaged in the California dairy market. Qur mlKk

4927

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIV Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

supply is sourced through both direct supply and through
cooperative suppliers. Al mlk used in our fluid plants
|ocated in the state is sourced fromCalifornia producers. W
do not typically inport bulk mlk into our plants from
out-of -state producers. A significant portion of our mlk
supply comes from producers |ocated within a hundred mles of
our bottling plants. At our Alta Dena facility, 54 percent of
our raw mlk supply is located within a hundred mles of the
plant, with the remainder the mlk |ocated 250 mles or |ess
fromthe facility. A map of our Alta Dena m |k supplies can be
found in Figure 1. At our Berkeley Farns facility, 99 percent
of the mlk is sourced fromlocations wthin a hundred m|les
fromthe plant, with the remai ning one percent |ocated wthin
250 miles. The sourcing footprint for this facility is
highlighted in Figure 2. As for Heartland Farms facility, 99
percent of the monthly mlk supply conmes from sources 250 m | es
or less fromthe plant, with one percent of the plant's tota
mlk supplies located within a hundred mles of the facility.
The supply locations for Heartland is located in Figure 3.

JUDGE CLIFTON: Is what?

MR. BLAUFUSS. |s provided, thank you, in Figure 3. The
m | k supply geographies in Figures 1 through 3 was reflective
our mlk supplies as of June 2015.
BY MR ENGLI SH

Q As long as you are taking a break, let ne take a break
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When you referenced the figures, you are referring to
Exhibit 110?

A, That's correct.

Q And this shows how production difficulties can go.

Wien | ook at Exhibit 110, | looked in vain for Figures 1, 2,
and 3. So why don't we, while we're there, obviously, the
cover sheet of Exhibit 110 is not what you are referring to.

So the next page fromthe cover sheet, which in nost copies is
front and back, which says Alta Dena nap in the upper |eft hand
corner, and the color versions have red circles, that would be
Figure 1?

A. Correct.

Q And then the next page which says Berkeley Farnms nap
and has blue circles, that would be what should be | abel ed as
Fi gure 2?

A, That is correct.

Q And then finally, the page that's on the back, for
those that have front and back, Figure 2 is the Heartland map,
and | believe I"'mnot color blind, |I believe those are orange
circles, and that should be Figure 3; is that correct?

A, That is also correct.

Q Your Honor, if we could have that marked for the record
copi es.

JUDGE CLIFTON:  Yes, | would like Ms. Elliott to do that.

| wonder, M. English, where you suggest she wite.
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MR ENGLISH:  Well, | would say either the bottomleft hand
corner, | think about the |eft hand corner may be best, because
that's away fromthe staple, but I wll let her decide what's
best, but | wote mne on the bottomleft hand corner of each
of those, because when you turn the naps horizontally, | sort
of just looked at that way. So | would think the bottom|eft
hand corner would be the | ogical place to put Figure 1,

Figure 2, and Figure 3.

JUDCGE CLIFTON. | agree. And | like that she would hold it
hori zontal ly the way you woul d be | ooki ng agent the map.

MS. ELLIOIT: Ckay.

JUDGE CLIFTON: Al right. So Figure 1 is the first one,
Figure 2 is the second one, and Figure 3 is the third one.

MR. ENGLI SH: And again, the first one is Alta Dena, red
circles; the second one is Berkeley Farns, blue circles; third
one is Heartland map, orange circles.

Ms. Elliott, does that all work for you?

M5. ELLIOIT: Yes.

JUDGE CLIFTON:  Ckay.

MR ENGISH I'msorry to interrupt, but | figured this
was the best tine to do that.

JUDGE CLIFTON: | agree.

BY MR ENGLI SH
Q Al right. If you could continue with your testinony

on page 5, M. Bl aufuss.
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A Al right. W have been given no indication from
ei ther our direct shippers or our cooperative suppliers,
I nstances of chaotic and inefficient novenents of mlKk
occurring in California. Significant changes in premuns paid
in excess to the regulated classified mninmmprices, can often
be indicative of disorder in a Marketing Order. Qur California
Cass 1 over order prem uns have renai ned steady for quite some
time. As a manufacturer of Class 1, 2, and 3 products in the
State of California, | can tell you that we do not view current
m |k marketing conditions in California to be disorderly. The
conditions, as we see them can only be described as orderly.
In is opening statenent, M. Hollon discussed in detail
the regul ated price differences between Federal Oder Cass Il
and California Class 2 and 3 prices. However, the conparison
between FMVO regul ated m ninumprices for Class Il, and
California Class 2 and 3 is not an apples to apples conpari son.
The cities mentioned as destination points for condensed skim
Denver, Kansas City, and Nashville, are all areas regul ated by
the Federal Order system \hat the Proponents of Proposal 1
fail to nention is that current Federal O der |anguage all ows
all dass Il, IIl, and IV plants to depool fromtheir
respective orders when there are economc incentives to do so.
Nonpool plants, per FMMO provisions, are not required to pay
the regul ated m nimumclass prices. The Cooperatives sinply

call out Septenber 2014 as a nmonth with a wi de disparity of
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$2. 14 per hundredwei ght between Federal Order regul ated ni ni mum
Cass Il prices and California Class 2 prices. The dass |
plants |ocated in Federal Oder 32, the Order in which both
Denver and Kansas City are | ocated, wuld have had very little
incentive to be in the pool in Septenber 2014. The regul ated
mnimmd ass || price in Septenber 2014 was $26. 11 per
hundredwei ght. The FMMO bl end price at base zone differentia
for the nonth was $24.83 per hundredwei ght.

Q Wuld you either re-read the sentence or | think you
omtted the nunber 32. You said the FMMO bl end price, so why
don't you re-read the sentence, M. Blaufuss?

A Al right.

The FMMO 32 blend price at base zone differential for
the month was $24.83 per hundredweight. A Cass Il plant
| ocated in Kansas City, M ssouri, which happens to be the base
zone |l ocation for Federal Order 32, would have chosen to depoo
in an effort to avoid having to pay $1.28 per hundredwei ght
into the Federal Order 32 pool. A Cdass Il plant in Denver
woul d have depool ed from Federal O der 32 to avoid paying into
pool a location adjusted 73 cents per hundredwei ght. A
Cass Il plant in Nashville would have been, would be regul ated
under Federal Oder 7. A high Cass | utilizationin this
Order ultinately means the Cass Il plants would nearly al ways
choose to remain in the pool due to the higher blend prices

enjoyed in that area of the country.
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JUDCGE CLIFTON: Now, let nme stop you. | just want to do a
couple of words. Right there where you just read, we're on
page 6 of Exhibit 109. And | want you to | ook at that
sentence, the sentence begins "the high Cass | utilization" so
read that slowy and tell ne if words need to be added? It
starts about five lines down at the end of the |ine.

MR. BLAUFUSS: The high Class 1 utilization in this Oder,
ultimately neans that dass Il plants woul d nearly al ways
choose to remain -- to remain pooled due to the higher blend
prices enjoyed in that area of the country.

JUDCGE CLIFTON:  So you think we just need to add an "ed" to
t he word pool ?

MR. BLAUFUSS:. No, actually take the "remained" out, choose
to pool due to the higher.

MR ENGISH Well, then you need a be to be pooled, it's
ei ther renmain pooled, or to be pool ed.

MR. BLAUFUSS:. Nearly always choose to pool due to the
hi gher bl end price.

MR ENGLISH.  |'m wrong.

MR. BLAUFUSS: Doing this on the fly.

JUDGE CLI FTON:  You have been tal king about incentives to
not be pooled, but with this sentence there's an incentive to
pool .

MR. BLAUFUSS: That is correct.

JUDGE CLI FTON: kay. So "would nearly always choose to
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pool" so we just strike the word "remain"

MR. BLAUFUSS: That is correct.

JUDGE CLIFTON: Ms. Elliott, do you see?

MS. ELLIOIT: Yes.

JUDGE CLIFTON: Al right. So we'll strike that word
“remain", that's 2, 4, 6, 7 lines down on page 6, and then on
the prior page, | hope | can find it.

MR BLAUFUSS: The $2. 14 per hundredwei ght?

JUDGE CLI FTON:  Yes.

MR. BLAUFUSS: Yeah, | caught that |last night, and |
figured since we made 40 copies, | would rather just change the
word doing it this way rather than printing another 40 copi es.

JUDGE CLIFTON: | agree. Are you ready, Ms. Elliott, for
the other one? You are on page 5, and you go up 5 lines, and
M. Bl aufuss, what do you want her to do on that |ine?

MR BLAUFUSS: So after the $2.14 and before the
hundr edwei ght put "per”

JUDGE CLIFTON: So we're inserting "PER'. (Good.

MR. BLAUFUSS: And if you want to work ahead and be
studious, there's also one other correction that | note.

MR ENGLISH Well, | was just going to say why don't we, |
mean, it is now 4:56

JUDGE CLI FTON: Renenber that, M. Blaufuss, for tonorrow.

MR. BLAUFUSS: Made a nental note

JUDGE CLI FTON: Very good. So, yes, if we're going to give
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you anytine at all, M. English, to give us a preview, it
shoul d be now,

MR. ENGLI SH. So your Honor, tonorrow for the 25th day of
the hearing, we, well obviously M. Blaufuss is on the stand
and will return, although, I do understand that M. Ahlem
thanks to all our good wi shes and everything, was able to not
get on a jury today, so | believe that he will be here and |
just don't know what tine. But we absolutely commt that he
gets priority slot tomorrow. And so M. Ahlemwould be on the
list, along with M. Blaufuss. W may have a witness on a
policy history, sort of ala Paul Christ. W have Dr. Schiek
expected to return to the stand with respect to pooling.

M. Zolin with respect to pooling/7(c), and then we'll see
where we go fromthere. | know | keep nmentioning Ms. Taylor, |
don't think she's going to be on tonorrow.

JUDGE CLIFTON: Al right. Now, the person who is |ike
M. Christ, who is that person?

MR, ENG.I SH  Your Honor, it hasn't been decided yet
whether it is definitely going to happen, until | know what's
definitely going to happen, even as with M. Christ, who we
didn't know his name before he got on the stand, or M.
Hat am ya, until | know for sure we are going to do it, |'m not
yet prepared to say.

JUDGE CLIFTON. Al right. And did you say he's a policy

person or history?
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MR. ENGLI SH:  Policy history, USDA policy history.

JUDGE CLI FTON:  Per haps.

MR, ENGLI SH  Yeah.

JUDGE CLIFTON: Ckay. Al right. That sounds excel |l ent.
| would like to ask you all, since we need to be here at 7:30
to nove everything out of here, if you prefer to take it with
you, no, Ms. May, an update?

M5. MAY: Yes. Laurel May. | don't think everybody needs
to be here at 7:30. Sonebody fromyour, group, if you |eave
stuff behind, needs to be here to nove it out, but we're, for
instance, we're going to box all of our stuff up and get it
ready to go

JUDGE CLI FTON:  You are going to box up tonight.

MS. MAY: Because we have to take the wires and all of that
stuff. So if you get here by 8:30 and are conpletely out of
here by 9:00, | think we'll be good tonorrow.

JUDGE CLIFTON: So the people that are going to be in here
begi nning at 9:00, how nuch set up do they need?

M5. MAY: | was told that they are comng at 9:00, so we
need to be gone before they get here.

JUDGE CLI FTON: Ckay.

M5. MAY: So | will leave that up to you to figure out how
long it is going to take you to de-canp. But AMS5, we have got
it down.

JUDGE CLIFTON:. Geat. GCkay. But you would like to see
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one nenber of each group, if they | eave things here tonight, at
7: 30.

M5. MAY: Right. If not, we'll see you at |ndependence
t omor r ow nor ni ng.

JUDGE CLIFTON: Al right. So if you want to take your
things with you, those of you who have been issued fly
swatters, you are in charge of keeping them and transporting
them Al right.

So we | ook forward to going on the record at 9:00
tonmorrow, but you are welcome to cone as early as 8:00, we
expect sone of you to be here at 7:30. Thank you.

---000- - -
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| amnot financially interested in this action and am
not a relative or enployee of any attorney of the parties, or
of any of the parties.

| amthe reporter that stenographically recorded the
testinony in the foregoing proceeding and the foregoing

transcript is a true record of the testinony given.

DATED: Decenber 4, 2015
FRESNO, CALI FORNI A

MYRA A. PISH, CSR
Certificate No. 11613
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