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MONDAY, OCTOBER 26, 2015 - - MORN NG SESSI ON

JUDGE CLI FTON: We're back on record on Cctober 26th, 2015.
It is a Monday, it is 9:00 in the norning, and we're in dovis,
California. M nanme is Jill difton. I'mthe United States
Admi ni strative Law Judge who is assigned to take in the
evidence at this mlk hearing. This is Day 23 of the hearing.
| would Iike to take the appearances of those who will be
participating today, beginning, please, with USDA personnel.

MR. FRANCIS: Good norning, WlliamFrancis, F-R-A-NGC1-S,
United States Departnent of Agriculture, Agricultural Mrketing
Service Dairy Program |'ma Supervisory Dairy Market Product
Speci al i st.

M5. MAY: Good norning, Laurel May with USDA AMS Dairy
Program and | ama Marketing Specialist under the supervision
of WIIl Francis.

M5. ELLIOIT: Hello, ny nane is Panela Elliott,
E-L-L-1-O-T-T, | ama Marketing Specialist wth the USDA AVS
Dairy Program

MR. SCHAEFER: Henry Schaefer, HE-NRY, SCHA-EFER
Agricul tural Economi st for the Upper Mdwest MIk Mrketing
Order, Federal Order 30, on detail to USDA Dairy Prograrns.

MR, MYKRANTZ: John Mykrantz, J-OHN, MY-K-RA-NT-Z
Paci fic Northwest and Arizona Orders. |'man Agricultural
Econom st on detail with Dairy Prograns.

MR. CARMAN. Good norning, Cifford Carman, CGA-RMA-N,
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Assistant to the Deputy Adm nistrator Dairy Progranms. And,
Chip, | caught your cold.

MR H LL: Happy Week 6. |'mBrian HIl. B-RI-AN,
Hil-L-L, wth the Ofice of the General Counsel's Marketing
Regul atory and Food Safety Programs Division.

MS5. CHI LUKURI: Good norning, Rupa Chilukuri, R-U P-A
CHI-L-UK-UR1, and |'"'mattorney with the Ofice of the
Ceneral Counsel .

MR, BESHORE: Good norning, Marvin Beshore, MA-RV-I-N,
B-EESHORE, Attorney for the Proponents of Proposal
Nunber 1, California Dairies, Land O Lakes and Dairy Farners of
Aneri ca.

MR. SCHAD: Good norning, ny name is Dennis Schad,
SCGCHAD | wrk for Land O Lakes.

MR, ENG.I SH: Good norning, ny nane is Chip English,
CGHI-P, EENGL-1-SH I'man attorney with the law firm of
Davis, Wight, Tremaine, in Washington, DC. |'m here on behal f
of the Dairy Institute of California, Proponents of Proposal 2.

And, M. Carnman, | do not have a cold. | was pointing
out to the Judge before we started, the newspaper article from
yesterday's Fresno Bee which says that all the snmoke and soot
we have had fromthe fire is the |likely cause, so you caught
the fire.

M5. VULIN. Ashley Wulin, AS-HL-EY, V-as in

Victor-UL-1-N, co-counsel for the Dairy Institute of
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Cali fornia.

M5. KALDOR  Good norning, Rachel Kaldor, RA-CHE-L,
K-A-L-D-O R, Executive Director Dairy Institute.

M5. TAYLOR  Good norning, Sue Taylor, Leprino Foods,
L-E-P-R-1-N-O

MR RAM REZ: Good norning, Mguel Ramrez, RRA-MI-RE-Z
For the record, | got a cold, too.

MR ZOLIN. Aan Zolin, A-L-A-N Z-OL-I-N I'ma
consul tant representing Hi |l mar Cheese.

MR, DeJONG Janes Dedong, D-E-J-ONG Dairy Policy
Econom ¢ Anal yst for Hilmar Cheese, a dairy farner-owned
manuf acturer of cheese, whey, and m |k powder.

MR. BLAUFUSS:. Good norning, Rob Blaufuss, B-L-A-UF-US-S,
' mthe Senior Manager of Dairy Ri sk Managenent in Economics to
Dean Foods Conpany.

MR. VETNE: John Vetne, representative for Hilmar Cheese
Conpany.

MS. HANCOCK: Nicole Hancock, HA-NCOCK, with Stole
Rives, ST-OEL, RI-V-E-S, | represent the California
Producer Handl ers Association and Ponderosa Dairy.

MR. VANDENHEUVEL: Rob Vandenheuvel,

V-A-N-D-E-N-H E-U-V-E-L, here on behalf of MIk Producers
Council, a California dairy farmer trade association.
JUDGE CLIFTON: | would like nowto take the appearance of

anyone who has not yet conme to the podi um who expects to
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testify today. Al right. No one yet. | do understand we
have some coming. Al right.

Let's take announcenents and deal w th other
prelimnary issues, beginning wth those fromthe USDA

MS. MAY: So wel cone back to the Clovis Veterans Menoria
District. W'Il be here in this roomfor the next two days --
wel |, today and tonorrow, and then Wednesday we'l|l be over in
t he I ndependence Room again, and hopefully there for the rest
of the week. Anything el se you need to know?

We did re-organize some of the leftover exhibits. They
are back in the boxes on the back table, and they are now
nunbered, so if there are any that you don't have that you
would like to find, you mght be able to find some back there.
There are also a few handouts that we had early on in the
hearing, things |ike the rule naking process, and sone ot her
stuff like that. So if you would like to help yourself to
t hose, be our guest.

Anybody that would like to is welcone to testify in
this hearing. Al so, anybody who would like to ask questions of
the w tnesses may do so by approaching the podi um

| believe that M. DeJong was on the stand |ast Friday
and bei ng cross-exam ned when we ended the day, and he is due
to be up again first today. And depending on how t he day goes,
I think M. Blaufuss is the next person up.

Al so, M. Beshore tells ne that he has two producers
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who will be tentatively comng in this nmorning and would |ike
to testify right after lunch, if they can get on the schedul e.
So that is all | have.

MR, ENGLI SH: Good norning, Chip English. So in noving
into our second week for the Dairy Institute of California,
M. Dedong is going to conplete, hopefully, his exam nation
today. And then | did nmention on Friday that we're expecting a
W tness from Marquez Brothers today, a M. Ml donado, and he is
here, and | think that he would go after M. DeJong. And of
course, the dairy farmers, when they arrive, your Honor, we
will, of course, as always, accomodate them

After M. Ml donado, | think as | nentioned |ast week,
we have M. Jim Ahlemwho is a dairy farner and the Chairman of
H | mar Cheese. And then depending on where we are today, we
have M. Blaufuss on orderly narketing.

Looking at the topic list, and part of this is because
| nyself was a little confused | ast week, as we nove out of
openi ng statenents, and obviously, we have some w tnesses who
are nore general, but as we nove out of the opening statenents,
we're going to nove into Topic 2, and that's definitions and
pooling standards. And | think |ast week | m ght have put
pricing ahead of pooling, because | keep thinking of the
pool i ng issues being under Topic 8, but it really is under
Topic 2. So we'll be taking up sort of the pooling issues,

which is to say the definitions of distributing plant, supply
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pl ant, and handlers as part of Topic 2. W also have a
wtness, as | said |ast week just one, and I'mright, a wtness
on sort of uniformprovisions. And by definition, that sort of
covers a ganut of topics, starting wth Topic 2 through all the
way to Topic 9. So to the extent we have uniform provisions,
we' |l have a very short statenment on that, and that's expected
to be M. Zolin.

| think that that's probably as far as we'll get today.
The | ast opening statenment is Sue Taylor from Leprino Foods,
that's no earlier than tomorrow. So that's what | have right
now, and I'mstill working with some other witnesses to see
where we are.

But the bottomline is, | wanted to point out that
we're starting to nove out of opening statenents, certainly by
tonorrow, nmaybe even later today, and we'll be getting into
bot h uni form provi sions and pooling standards, and | woul d
expect class prices to be next week.

JUDGE CLI FTON: Thank you, M. English. Let's continue
with any other prelimnary matters. Are there any other
announcenents? Prelimnary issues?

| have a tiny one. Very small. |[|'ve nmentioned before,
['mjust thrilled that we already have up as official USDA
docunents, exhibits and transcripts. Now, they are not up to
the very last mnute, but there's a lot of information there

al r eady.
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' mconcerned about a tiny thing, but I would like to
raise it now and have USDA decide how to deal with it. Sone of
the exhibit stickers don't say exhibit, they say deposition
exhibit, and to nme that's a little confusing. | would Iike for
us to strike the word deposition where it's on the sticker
it's just part of the preprinted sticker, but it mght lead a

court review ng the decision to think that that was sone

prelimnary issue fromsonme other proceeding. | don't know
when they started. | know at one point we refreshed our supply
of stickers, and at that point it started. | know if you | ook

at Exhibit 47, 48, 51, 54, 55, 56 you will see that, it wll
say deposition sticker. So if we -- if it is, | know nothing
I's easy once sonething' s been posted, but if it is relatively
easy for that to be stricken and replaced on the website,
that's the easiest. |If that's not easy, I'Il deal with it when
| certify the record. So it is not a big deal, but we wll
want to address it at sone point.

| did look this norning at the private enterprise
website, the one that is |ocated at www ny-dairynman.com and |
believe they are not posting exhibits, at least so far, until
they can take the official one fromthe USDA page. So | don't
think they are putting up proposed exhibits at this point. And
| could not yet make the recorded audio work, so | think they
are still working on that. | still think that will be a very

useful source for us.
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The only other prelimnary matter | would have is just
to indicate that the docket nunber is, in brackets, [ACQ docket
nunmber 15-0071.

All right. Are there any other matters then before
M. DeJong cones back to the witness stand? None. M. DelJong,
you nmay come forward. M. DeJdong you remain sworn. Please,
again, state and spell your nane.

MR DeJONG Janes Dedong, J-A-MES DEJ-ONG

JUDGE CLIFTON: Al right. And I"'msure it will be right
in the transcript, but just state how DeJong | ooks when it is
printed out.

MR. DeJONG You nean just re-spell it?

JUDGE CLI FTON:  Yes.

MR DeJONG DEJ-ONG

JUDGE CLIFTON: Is it a capital DE?

MR. DeJONG Capital D-e, J-ONG

JUDGE CLIFTON: |Is there a space between the DE and the
JONG?

MR DeJONG | do it differently for official government
fornms, such as the DW, they are not very flexible, so | tend
to not put a space. But technically it is supposed to have a
space, but | suppose it doesn't really matter.

JUDGE CLIFTON: It does to ne.

MR. DeJONG Just no space, since we're keeping it officia

here.
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JUDGE CLIFTON: | think what we have been doing so far in
the transcript is we have a space, which is actually the
correct way.

MR DeJONG  Yes.

JUDCGE CLI FTON: kay. Well, either way will do. You may
pr oceed.

MR. VETNE: Your Honor, before we continue with cross,
Marvin Beshore consented to allow me to butt in and nake a
correction to one of the exhibits, so ny suggestion is we mark
it as the next consecutive exhibit and M. DeJong will explain
how it fits.

JUDGE CLIFTON: M. Elliott, what nunber will this have?

MS. ELLIOIT: 102.

JUDGE CLI FTON: 102. This will be 102. Please raise your
hand if you is still need a copy of Exhibit 102. W are ready.
Thank you.

(Thereafter, Exhibit 102 was marked
for identification.)
MR. VETNE: John Vetne, representative for Hilmar Cheese.
DI RECT EXAM NATI ON
BY MR VETNE:
Q M. DeJdong, on pages 15 to 16 you have some discussion
about producers in Federal Marketing Orders getting paid bel ow
m ni mum and there was a |ine graph that you referred to to

illustrate that point, which was figure 13 in the exhibit, |
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think it woul d have been 100, correct?

A. Correct.

Q Good. And inthe -- in the Exhibit 100, Figure 13, you
indicate in a footnote that you used blend prices as reported
by the Market Administrators at whatever base zone they use
wi t hout adjusting for location, correct?

A. Correct.

Q Gkay. And since then, you have | ooked again to adjust
by | ocation for the areas to which you made reference, and have
recal cul ated that and created a new |ine graph; is that
correct?

A, That is correct.

Q Gkay. |Is there anything else about the -- and that's
in Exhibit 102, the correction or the |ocation adjusted
anal ysis, correct?

A. Correct.

JUDGE CLIFTON: | would just like to note that the origina
one is actually in Exhibit 99.

MR VETNE: 99. Ckay. Sorry.
BY MR VETNE:

Q Figure 13 in Exhibit 99 is now updated and corrected by
Figure 13 in the one-page Exhibit 102; is that correct?

A | Dbelieve so.

Q Ckay. Okay. And the adjustments that you made, so

ot hers can conpare for thenselves, is in the footnote on
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Exhibit 102; is that correct?
A Yes.
Q Gkay. Your Honor, | don't think I have anything
further. Do you want to add anything about that, M. DeJong?
A. | nade those adjustnents, and it did put the prices
closer to dass IIl, but it does not change my concl usion

Q Gkay. And to correspond with your testinony, your
prepared statenment on page 15, you put a heading on Figure 13
in Exhibit 102, title which is, Figure 13 producers in FMMO s
are being under Class IlIl. Should we insert the word "paid"?

A Yes.

Q "Paid", after the word "being" before the word "under".

JUDGE CLIFTON: Ms. Elliott, would you make that change,
pl ease, on Exhibit 102, the title that says, Figure 13, wll
have the same correction nade that the original Figure 13 in
Exhi bit 99 had, which is you insert the word "paid" after the
word "being".

M5. ELLIOIT: Yes.

JUDGE CLI FTON: Thank you.

MR. VETNE: So they | ook identical now with handwitten
insert on both. Your Honor, that's all | have. | nove the
adm ssion of Exhibit 102, which is the correction.

JUDGE CLI FTON: Thank you. We appreciate this. W
appreciate all the diligence in getting the nost up-to-date and

accurate information before the decision nakers.
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Exhi bit 102 is now being considered. |Is there anyone
who would like to question M. DeJdong before determning
whet her you have any objection? M. My?
CROSS- EXAM NATI ON
BY MS. MAY:
Q Laurel May w th USDA
W just have a quick clarifying question on that title

for that exhibit. It says, producers in the FMMJ s are being

paid under Class |11, does that mean they are being paid bel ow
Gass I117?

A Yes.

Q Gkay. That's what we needed to know.

A Ckay.

Q  Thanks.

JUDCGE CLI FTON: Does anyone el se have any questions for
M. Dedong on Exhibit 102? Are there any objections to
Exhi bit 102 being admtted into evidence? There are none.
Exhibit 102 is admtted into evidence.
(Thereafter, Exhibit 102 was
received into evidence.)
MR. VETNE: Thank you, your Honor. M. DeJdong is again
avai l abl e for gentle cross.
JUDGE CLI FTON: Thank you. M. Beshore, would you like to
resune?

MR, BESHORE: | woul d.
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CROSS- EXAM NATI ON
BY MR BESHORE:
Q Thank you, your Honor. Marvin Beshore.
Good norning, M. DeJong.

A. Good norni ng.

Q Let nme start with Exhibit 102, since it was just
presented, so --

Can you -- can you just go back through and help ne
understand what's being conpared here? This -- it's all -- it
is the all mlk price in the state | ess some other price, is
that, aml right for starters?

A.  Yes, you are right there.

Q Gkay. And the all mlk priceis now, it is that test,
and so you nade some adjustnents. Did you make adjustnents to
that price based on test data you cane up with for the states?

A, Yes, in the footnote at the bottomof the graph |I say,
"mlk test data for Texas and New Mexi co was state specific.”
| got that information fromthe Southwest O der MA website,
where they break down the states with the particular protein
fat, other solids test, so | used the Cass IIl conponents, and
nmul tiplied themout by the test to come with a Class Il at
test, if you are followmng me. And then | also added the PPD
for that area. And | did the sanme approach with M chigan
except | couldn't find Mchigan state-specific conponents

breaking out, so | used that Order's test average.
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Q kay. So you are conparing the all mlk price in these
areas with the dass Il price plus the PPD?

A, You bet. Basically.

Q Sothe all mlk price represents a blend of all the
uses in these areas, right?

A Yes.

Q So why are you conparing it just to the cheese price?

A. I'mnot conparing it just to the cheese price, that's
why | used the PPD as the adjustnment. So the other noney that
was in that Order would be reflected in PPD beyond Class III,
that's why | put the PPD in.

Q Is that, are you assumng that's a proxy for the, what
the statistical blend price or the uniform--

A. Yeah, it was to get a blend price at test. That's what
| was trying to get to.

Q So for New Mexico you used, what, Dallas mnus the 90,
so what -- what's the assunption there?

A, So the Southwest MMO, they show a PPD on their website
that's announced every nonth and it is at the Dallas |ocation,
so | subtracted 90 cents fromthat for New Mexico to show that
| ocation differential for New Mexico.

Q So you are assum ng that New Mexico, well, you are
assum ng New Mexico m |k was delivered into New Mexico?

A, Yes, that's the assunption | nade.

Q Gkay. So for New Mexico, you are aware a |lot of that
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mlk's delivered out-of-state, correct?

A Yes, it would be. | realize this isn't perfect, but |
just wanted to use it as a proxy.

Q Gkay. And in terns of not being perfect, so when a
New Mexico mlk is delivered out-of-state and announced that in
ternms of all mlk price, it has, the all mlk price has
mar keting expenses built in there. R ght? You understand
t hat ?

A Yes, | think it would.

Q So if the hauling, including the hauling expenses,
right? | mean, all mlk price is a top, top, top line price?

A, Yeah, it would be. | understand it, |ike an FOB pl ant
price with no deducti ons.

Q And that's the case in all instances here, whether it
is Mchigan, Texas, New Mexico?

A, | assunme it would be the sane net hodol ogy.

Q So | guess your point is that in |ate 2014 and 2015
prices were bad in these, were depressed in these markets?

A Relative to Cass Ill, | would say that's accurate.

Q Well, they were depressed, period, right? Relative to
anyt hi ng?

A.  Yeah, | think -- yeah, there was a market turndown.

Q And extraordinary marketing expenses incurred by
everybody in the marketplace during these periods, correct?

A. That could be true.
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Q kay. Let's go back, then, to your testinony.

And |

want to start, | want to understand a little bit about your

role at Hilmar. You have been working there for, since

sonetinme in 2014?

A Yes. April 2014, | believe | wote.

Q Ckay. And what, you're one of what, 800 people, or

1,000 people in the conpany there?

A, Yeah, | believe that's about how many we have in

California, based in California.

Q Ckay. Wio do you report to?

A Currently, right now!l report to Mark Dahl strom our

M Ik Procurenent and R sk Managenent Manager.
Q Gkay. And who does he report to?
A, David Ahlem CEQ

Q Ckay. So do you have any operational responsibilities

w th the conpany?

A. | would say, what -- define operational first.
Q \Well, tell ne what your responsibilities are.
A | basically, I -- there's a lot of things | do.

| work

with our sales team risk managenent, business analysis, and

our other senior leaders. | try to inprove the quality of our

busi ness analysis. | work with our sales teamto help them

understand markets and to | ook at markets differently,

provi de

themw th, you know, econom c data prices, risk managenent, |

talk with our, ny boss, the R sk Managenent Manager a | ot about

4507

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI

BARKLEY

Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

hedgi ng strategies and that sort of thing. So |I have a hand in
alot of different areas of the conmpany. Probably the area |
don't have a hand is kind of like the technical, operating the
pl ant, you know, those sorts of, you know --

Q Al right.

A, -- technical functions.

Q But you are providing sort of analysis to persons in

t he conpany who are both responsible for m |k procurenent and

for product sales. |Is that fair?
A. Yeah, | interact with all those different teans.
Q Wen you are tal king about hedging, | assume you are

tal king about hedging in terns of hedging the products that the
conpany makes; cheese, whey, etcetera?

A Yes, when | amworking with the risk managenent side,
it is primarily from hedging with the conpany.

Q Okay. So let me talk then, alittle bit about the mlKk
procurement side. How much of your tine is spent working on
m | k procurenent?

A Very little.

Q Do you know anythi ng about the Grade B plan that was
just offered to Hi Il mar producers?

A | knowa little bit about it.

Q Can you tell us about it?

A As far as | know, that producers have a choice, if they

choose to, they can put sone mlk into Gade B, put their mlk
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into G ade B.

Q Gkay. And Hilmar, you went out to your your 200 or so

producers recently and said, "Hey, here's the new opportunity

to go Gade B. W're going to nake it better than we used to,

nmore attractive to you than we used to, so you ought to think

about it."
A. That could be correct. | haven't seen all the details
on that. | think this was very recent and | have been pretty

caught up into the hearing.

Q Ckay. So you know that happened, but you don't really

know much about it?
A. | just know the very basics.

Q Dd I represent the basics about right?

A, That, | don't know if it was phrased exactly like that.

| don't know if they said we're going to make it better or if

that was the termwe used, but that could be it, |I'mnot sure.

Q Ckay. But do you know that, in fact, it was a better

of fer than Hi Il mar had previously made?

A. | couldn't say one way or the other. |'mnot sure.

Q Ckay. How about your -- your producers are all

production-based plans, correct?
A. | believe so.

Q Ckay. Wiat's the base and how does that work?

on

A. | believe each producer has a certain anount that they
can produce in their contract, and that's basically all | know.
4509
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And they are technically not supposed to go over that.

Q Gkay. Do you know what |evel of production at
Hlmar's, what |evel of capacity at Hlmar's plant those base
| evel s are cal cul ated to?

A, Are you asking for a specific nunber?

Q No, I'mthinking nore of a percentage or a
rel ati onship. Are the base, are the producer base vol unes
related to what you can take at your plant?

A Absolutely.

Q And to what percentage are they related, if you know?

A. | don't know the exact percentage. | think the bottom
line is, you don't want to take nore mlk in than you can
process and create products for which you can sell to
cust oners.

Q Ckay. So let's -- let ne just ask you then, about your
description of, on page 3 of Exhibit 98, of, there's a
par agraph that begins, "there is no disorderly marketing" and
it's under the heading "there is no disorderly marketing in
California"?

A | see that.

Q And in the mddle of that paragraph you say "HCC,

H | mar Cheese Conpany, had to ship 400 | oads out-of-state this
spring because we were unable to find avail abl e processing
capacity and willing buyers."”

So what happened this spring?

4510

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A, Are you talking, the apparent conflict you are bringing
up in ternms of the anmount of mlk that was produced relative
our contract? |Is that what you are getting at?

Q I'masking what you're tal king about when you said
"Hlmar had to ship 400 | oads out-of-state this spring because
we were unable to find avail abl e processing capacity and
w lling buyers.”

A, Yes, that is correct. | think it is, what happens when
you have these contract limts, is that cows are organic
ani mal s and you can put a cap, but occasionally, when
conditions are right, dairy farmers will produce over. And
when that happens, there's a period of delay between when the
producers are notified that they are over and they are actually
able to start cutting back their herd. So there are spikes in
m | k production that you can't necessarily control

Q Gkay. So your producers produced nore than they were
supposed to under their contracts and you marketed it
out - of - state because you didn't have avail abl e processing
capacity?

A Yes, | believe that's what nmy testinony says.

Q But that was an orderly marketing situation in
California, correct?

A W were able to deal with the problem

Q Recently, or at the beginning of your testinony you

testified you had an order froma fluid mlk plant in
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California just recently, correct?

A. Correct.

Q So when's the last time that you had shipped any mlKk
to -- do you regularly give up mlk to fluid markets?

A. W do not.

Q Do you know when the last time was that you did?

A | think it's been a very long tine. This was an
unusual event.

Q So why did you give mlk up to this request?

A.  Because | believe we had some wiggle roomin our
capacity. W were asked if we had any, we did, and we gave it
up.

Q D d you charge a give-up cost?

A | don't know that level of detail on that, just
happened a few days ago.

Q \Were did you ship the 400 | oads out-of-state to? Down
to Dal hart?

A, That could have been. |'mnot sure exactly where those
| oads went, but that is possible.

Q Ckay. | asked you on Friday about the 340 | oads of
mlk that you report on page 5 having been sold back in, well,
| think I asked you what period of time was involved there?

A Yes.

Q Do you have that information?

A Yes, | did look that up. It was for the year 2007
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going to approxi mately Septenber, Cctober. It was, we gathered
that information prior to the Cctober 2007 CDFA heari ng.

Q So that was in, sonetine the first nine nonths of 2007?

A. Sonething like that, yeah, close to it.

Q Yeah. Do you know -- do you know what inpact that
those sal es had on your weighted average cost of mlk for the
year at H |l mar?

A, Probably a small inpact, | would say. | think the
| arger problem again, was just the high 4b price at the tineg,
that we were having trouble making a return on it.

Q Let nme ask you, talk a little bit about hedging. You
have, you devoted a fair amount of your testinony in Exhibit 98
and your charts 99 to commentary about the ability to hedge on
a producer, about producers to hedge in California. 1s that,
did | understand it right?

A. Correct. Yes, | think | mght have got a little bit
wordy with ny testinony.

Q Wirdy hel ps to understand.

A Yes.

Q Ckay. So I think you have indicated this nmorning, you
don't have nuch to do with procurement of mlk and hedging with
your producers in your job, correct?

A. Correct. But a lot of the principles | think go across
under st andi ng how these instrunents work. Again, |I'mnot an

expert in producer hedging, but | felt that the whol e argunent
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that, you know, only -- only using Cass Ill in California, I
thought it was fairly sinple for me to go at.

Q It -- okay. So it was pretty sinple for you to make
t hese comments, these critiques of that point, you thought?

A Yes.

Q kay. But have you ever tried to actually execute a

hedge with a California dairy farner?

A. | have not.
Q | want to -- | want to show you something that hasn't
been copied yet, so |I'll go onto sonething else. |'msorry.

A Fair enough

Q It's correct -- let me just pursue another question or
two on that topic. It's correct, is it not, that there is,
there's no nmarket, no futures market, in Cass 4a or 4b
products, correct?

A. Correct.

Q Soif aCalifornia dairy farner wanted to hedge, they
woul d have to use sone basket of other products to attenpt to
mmc their price?

A Yeah, they would have to use the instrunents avail able
on CME, which predomnantly track the NDPSR prices, and those
prices go into making the ass Il and IV futures products.

Q kay. Let me -- let ne nove to, until we get that
exhibit, let nme nove to Hlmar's, the products side.

You spent a lot of time with M. Vetne on Friday

4514

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

identifying, | think you called themconverters, custoners for
bul k cheese who woul d take the bul k product and process it,
convert it into a consumer product.
Do you recall that?
A Yes, | recall that.
Q And if nmy notes are right and I remenber right, nost of
the -- nost of the converters were out-of-state.
That is correct.
Q ay.
JUDCGE CLIFTON: Let's take just a two-minute break. Do you
remenber where you are, M. Beshore?
MR, BESHORE: | can work my way back.
JUDGE CLI FTON: (kay. Let's off record for two m nutes.
Everybody just stretch.
(Wher eupon, a break was taken.)
JUDGE CLIFTON: We're back on record at 9:50. | realize
sonme of these exhibits are being distributed right now
M. Beshore, if you want to wait just a mnute until people
have theirs. There are two exhibits being distributed. If you
do not yet have them would you pl ease raise your hand so that
you can receive your copies.
M. Beshore?
MR- BESHORE: | would like to ask that these two, one-page
docunents be marked as the next two consecutive exhibits, which

| believe would be 103 and 104. | would ask that the one
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titled Exhibit 99 Figure 5 CA Basis Data Points be 103, and
the one that's Exhibit 99 Figure 5 PA Basis Data Points be 104.
JUDGE CLIFTON: So do you agree, Ms. Elliott, that the
first one wll be 103?
MS. ELLIOIT: That's correct.
JUDCGE CLIFTON. Al right. So that one is the California
one. | presune CA stands for California, M. Beshore?
MR. BESHORE: It does, yes.
JUDGE CLIFTON: Al right. So that will be Exhibit 103,
Cali fornia.
(Thereafter, Exhibit 103 and Exhi bit 104
were marked for identification.)
JUDGE CLIFTON:  And 104 will be Pennsyl vani a.
MR BESHORE: (Ckay. Thank you, your Honor.
BY MR BESHORE:
Q So | would to, since we have the exhibits now,
M. Dedong, | would like to address them So if you | ook at,
if you take Exhibit 99, your exhibit, and go to Figure 5,
pl ease?
A, Wich one, there's a PA and a CA
Vell, no, I'mtalking about Exhibit 9, your Exhibit 9?
M/ Exhibit 9?
99, I'msorry, Figure 5 of your Exhibit 99.
Ckay.

o > O > O

Exhibit 103 sinply took the basis data points

4516

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

underlying Figure 5 and plotted them
Do you see that?

A Ckay.

Q Now, what -- what it shows is that for California,
those basis points are both positive and negative during this
time period, correct? Data points?

A. Correct.

Q And you would -- you would know that to be the case,
woul d you not ?

A | believe so. | mean, this graph isn't particularly
| abel ed with years or anything like that, so |'m assum ng what
you are telling nme is accurate.

Q Ckay. But your graph was |abeled with 2010 to 2015
first half, right?

A Yes.

Q And | would just suggest to you that 103 covers the
sanme time period.

A Ckay. I'Il take your word for it.

Q Well, did you, when you were doing Figure 5, did you
observe the data points within these various bars?

A. Are you talking about did | do the sane type of

anal ysis you are presenting? |Is that ny rephrasing your

question?
Q I'Il take that question.
A, Ckay. | did not look at it Ilike this. | did not graph
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it out like this.

Q Gkay. Since you didn't graph it out like this, can you
confirmfor me what our analysis indicated, that your averages
on Figure 5 represent an average of absol ute val ues as opposed
to an average of pluses and m nuses?

A. Yes, | believe that is correct. Wen | was doing this
anal ysis, | knew that there was this weakness in analyzing it
in this particular way, so | amnot surprised by those results.

Q Ckay. | nean, that's a substantial weakness, is it
not, when you treat --

A well, I --

Q -- when you treat, let ne finish, please -- when you
treat plus, a plus $1.00 basis and a mnus $1.00 basis as the
sane value, which is what you did, right?

A It -- yes, | believe in this particular graph that's
what it did, but I think there's many different ways to | ook at
sonme of the hedging, you know, correlations or, you know, basis
risk in hedging. That's why | chose three different approaches
to show three different ways it can be done and then | et USDA
or other people who are looking at this, take their weight on
which way they think is nost rel evant.

Q Gkay. Well, did you use the same set of data points
for California for sone of the other follow ng tables?

A | used it for the following table, | believe, Figure 6.

Q Gkay. So in Figure 6, again, average price spread
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versus Cass Il showing California ranked first. You ranked
California first inits lack of deviation fromCass I[Il, by
counting plus one and m nus one as the sane value, correct?

A. Counting plus one and mnus, so it would be zero. |Is
that what you are saying?

Q Well, I think you averaged, | think you indicated that
on Figure 5 you averaged these val ues on an absol ute basis
W thout regard to negative or a positive values, correct?

A, Yeah. | believe it, | believe it was, yeah. |If there
was a difference, let's say negative one and positive one, the
difference would be 2? 1Is that what you are getting at?

Q Rght. But when you cone up with an average on
Figure 5 or Figure 6, you just considered one as the sane,
whet her it was negative or positive, correct?

A. | believe so, if that's what was in the origina
anal ysis on the link to the CDFA website, that's what was done.

Q Well, fromwhat we can tell, that's what was done. So
you used that set of data points for 5 and 6. Did you use them
anywher e el se?

A No. | believe the Figure 7 | used nuail box prices and
used a different formof analysis.

Q So if you look at Exhibit 104 then, just to -- just to
illustrate the difference between on Figure 5 or Figure 6, |
guess, California versus Pennsylvania, for instance. So,

Pennsyl vania, on Figure 5, shows as about 50 cents higher than
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California. |Is that not --

A. I'msorry, are you |ooking at the Pennsylvania one?

Q R ght.

A.  \Were does it say 50 cents, |I'msorry?

Q Well, I was looking at your Figure 5 and | ooking at the

hei ght of the bars.

A. Figure 5 shows mne California at about $2.00.
R ght.
Yes.

And Pennsylvania is about $2.50, a little over $2.507?

> O > O

Yes.

Q Now, when you | ook at Exhibit 104 where we plotted the
Pennsyl vani a basis points, of course they are all positive,
correct?

A Yes, | believe so

Q Gkay. And for a dairy producer, if they are |ooking at
hedgi ng, the risk factor involved in nonth-to-nonth variations,
positive versus negative, is a lot different than when it is
all positive, wouldn't you agree?

A. Could you explain that a little bit nore?

Q Wien a dairy farmer is looking at his basis for a hedge
situation, if it's positive and negative, some of the tine
positive, some of the tine negative, that's a much nore
difficult situation to deal with than if it's positive all the

time. Wuldn't you agree?
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A Well, | think one of the things you would | ook at is
the relative volatility. For exanple, sonething could still be
|argely positive, but if it's very volatile, for exanple, going
plus $5.00 to, you know, $1.00, to plus $1.00, that's stil
quite a bit of volatility. So it can still be difficult to
hedge, even though the actual basis is above Class III

Q (Ckay. Let's go back to the topic we left when we took
a break -- and thank you for the break, your Honor, so that we
can get these exhibits in. The cheese, |ocation of cheese
converters and availability of those, you know, those sales to
H |l mar, are there cheese converters in California?

A. | believe there may be sone snall ones. [|'mnot aware
of all of them

Q kay. Well, you, fromyour testimony to M. Vetne, you
are aware of a lot of out-of-state converters that you |isted,
right?

A, W were specifically looking at the najor cheese
converters, not just the snall ones that take small vol unes.

If we had to list every one that took a very small volune, the
list would be a bit |onger.

Q Ckay. Are there -- whose -- what's the | argest cheese
converter in California?

A Ch, | couldn't tell you off the top of ny head.

Q Can you tell us any of the, well, does Hlmar sell to

any California, sell bulk cheese fromits plant to any
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converters in California?

A. | can't answer that exactly, but | would be surprised
if we didn't sell to sone in California, sell to sone snall
ones in California.

Q Does Hilmar do any packaging of its own -- of its own
product at Hilmar or any other |ocation?

A. Are you referring to like retail packagi ng?

Q Yes.

A, No.

Q ay. Do you sell all of your cheese in bulk to third
parties for themto process and package?

A Yes.

Q Wio are your conpetitors in California in the
manuf acture of cheddar cheese?

A. | believe there are sonme smaller cheddar cheese makers
in California. No ones near our scale, though.

Q Can you nanme any of the smaller conpetitors?

One that comes to mnd would be Farndal e.
Ckay. Any others?

There nmay be nore, but | can't think of themright now

o > O P

You have -- you made the conment, if | can find it,

that | think it is on page 6, that, "we are | osing noney on
every pound" and you are tal king about |actose produced, and
this is about the seventh and eighth [ines down on page 6, and

| didn't -- | didn't -- | didn't read the full sentence. That
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was just the end of that sentence.

Do you see that?

A Yes, | see it.
Q Gkay. Can you -- can you tell me in that equation
which results in a negative, what your -- what you were -- what

val ue you were using as the initial value and what val ue you
were using as the second value in order to reach a negative?

A.  Are you asking ne what our cost of production is?

Q Well, I'mnot asking you precisely that, but that m ght
be a part of it. |1'masking you to tell me how you, you know,
what -- what you subtracted fromwhat to say that you were

| osi ng noney on every pound of |actose produced?

A. | believe it would be the [actose price m nus our
positive production.

Q Ckay. So the lactose price, neaning the current nmarket
price for |actose?

A Yes.

Q Ckay. And then your cost of production would be what?

A. | couldn't give you that nunber. | can say is that the
cost of production was higher than the price of |actose,
nmeaning that we're | osing noney on it.

Q But what would you put into the cost of production of
| act ose for that equation?

A Oh, like itemze the different parts --

Q Yeah, without putting a figure on each, itemze it.
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A | couldn't be that specific. But | wuld say if you
were | ooking at the CDFA cost studies and you | ooked at
something like nonfat dry mlk, they would list different cost
of production. W would have sone of those corporate
al l ocations, energy, labor, all those sorts of things.

Q So you are looking at the, as a proxy, the cost of
produci ng a pound of nonfat dry mlk?

A. | just used that as an exanple. W don't specifically
| ook at the cost of nonfat dry m Ik in our l|actose cost, but I
just used that as an exanpl e because they are both dry
products, they have to go through a spray dryer, that sort of
thing. So they would have some simlarities, but it is still
not exactly the sane.

Q Ckay. So do you, when you made that statenent, did you
have a total cost of production of |actose in mnd?

A | didn"t. But | know fromtalking with our business
anal ysts, financial analysts, that the price was bel ow our cost
of production.

Q Wll, did you have a cost of, a market price of |actose
in mnd when you made that statenent?

A, Well, | think the |actose prices over the |ast year
have dipped into the, you know, very |ow 20 cent range and
| ower .

Q Ckay. So when lactose prices |last year for the ful

year averaged just under 60 cents a pound, were you | osing
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noney on | act ose?

A | believe we were not.

Q And in 2013, when lactose prices averaged 73 cents a
pound for the full year, were you | osing noney on | actose?

A, No.

Q Wat is your break-even point on | actose?

A. | couldn't give that nunber, that's proprietary
i nformati on.

Q Is it sonething like the cost of producing nonfat dry
m | k per pound?

A. At least that high, if not higher, but | couldn't give
you an exact nunber.

Q Wwell, if it's 20 cents a pound and you got 73 cents a
pound for the full year on average for the full year of 2014,
you didn't, it work out too badly, did it?

A. If you nake the assunption that the nunber you gave, 20
cents, is correct, which | don't think is correct, but | can't
gi ve you the exact nunber.

Q Well, it still would be pretty good if it was 25,
wouldn't it?

A It would. | think the lactose market is a feast or
famne market. It is very volatile, and therefore, you can do
wel | sone years and sonme years you will not.

Q You tal ked about paying for the premuns to your

producers, and you used the figure of $120 mllion over a
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period of years.
Do you recall that?

A, \Wat page is it on? | do renmenber

Q | was going to ask you, | can't findit. | can't find
ny notes. Sonebody's telling nme 10. 10 -- page 10.

A | seeit.

Q Gkay. How nuch is the last several years? How many
years are you tal king about?

A Again, we were deliberately nebul ous on that because
that's proprietary information, exactly our prem unms, but, you
know, it's fairly recent | would say.

Q And the premumthat you are tal king about, there is
over the value of protein under the CDFA fornulas? |Is that it?

A Well, | don't knowif that's exactly the right
characterization. Qur premumstructure is based upon
conponents in the mlk, and then prices of whey protein and
| actose, so it's a conbination of those three things. And
dependi ng on how those three variables work together wll
determ ne the prem um |l evel

Q So speaking of |actose, what were you payi ng your
producers for lactose in 2014 or 2013 when the nmarket prices
were 60, 70 cents as we just discussed?

A | couldn't -- | couldn't tell you that number. It is,
when there's three variables working together in a mathenatica

equation, it's kind of hard to parse out one specific factor to
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say this is how nmuch | actose was going into prem uns.

Q Can you tell us what portion -- maybe | asked this
before, I'mnot sure -- what portion of your production at
H I mar is bul k cheddar versus the other products you neke

t here?

A | believe all of it is in 40 pounds, 640 pound bul k

Q kay. And what portion is that of your total -- tota

production of cheeses?

A. There is no retail, so | would say that's virtually al

of it.

Q kay. So when |I'mlooking at, you know, |'m | ooking at

your website which [ists a whole bunch of cheeses, and are you

considering all of these -- are all of these made in 40's

640's, mld cheddar, white and col ored?

or

A | Dbelieve so.

Q Vintage cheddar, white and col ored?

A Yes.

Q Mlled, curd cheddar, white and col ored?

A | believe all of it is.

Q Wiite cheddar for export?

A Yes.

Q Reduced fat cheddar?

A Yes, again, | believe that all of the cheese we produce

is in bulk form

Q Gkay. Well, | just want to confirmhere. Col by?
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Yes.

Col by jack?

Yes.

Reduced fat Col by jack?
Yes.

Mont erey jack?

Yes.

Yes.

Reduced fat Monterey jack?
Yes.

Low noi sture part-skim Mzzarel |l a?
Yes.

Mienst er ?

Yes.

Queso Quesadilla?

Yes.

Queso Acedero?

Yes.

And ot her specialty cheeses upon request?

> o0 >» O » © >» O » O » O > O >» O > O > O »F

No. Just kidding, yes.
Q Gkay. Have you indicated what portion of your

production at the plant in California is exported?

Monterey jack with jal apeno peppers, pepper jack?

A | believe it is something around ten percent, something
in that general area. | think | may have that in there.
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Q ay.

A, And again, it's not that way every year. | think the
| ast year has been very difficult for exports, so | don't think
that's currently accurate.

Q | think you may have told me on Friday, and if you did,
| apol ogi ze for asking it again, but | think | asked what your
yield was and, at Hilmar facility, yield of cheese frommlKk
comng in, and you said it would be in line with the CDFA
yi el d?

A |1 don't knowif | used that exact term nol ogy.
believe | redirected you to ook at that and that we are part
of that survey where yields are cal cul ated.

Q Wll, are your yields, you know, then conparable to

those that show in the CDFA studies?

A. | haven't |ooked at the exact nunber, so | couldn't
tell you for sure. And honestly, |'mnot even sure exactly
what our yield is. | think it depends a lot on the ml|k com ng

into the plant, what the conponents are, and that has a |l arge
i mpact on yields, as well as the variety you are making.

Q | was going to ask that, so do you know what your, you
know, what your average conponents are in mlk that cones into
the plant on a yearly basis, or any tinme period basis?

A No, | couldn't tell you. | can say that it is a mx of
Hol stein, crossbreeds, and Jersey. | believe sonething |ike 30

percent of the mlk is fromJerseys, so | think it would be a
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hi gher conponent, a hi gher conponent m |k supply than you may
typically otherw se find.

Q Sointhe -- in a post-hearing document submtted by
M. Jeter to CDFA in 2007, there were sone graphs that, or
yes, sone information that showed, had conponent val ues
identified onit. And | wondered if -- if -- it -- if those
m ght represent your average conponent, 3.72 butterfat, 33
protein, 88 total ?

A It could be. | amnot sure exactly what the current
ones are, so that could be in the ballpark. [|'mhonestly not
sure on that.

Q Gkay. So your current responsibilities as in providing
anal ysis to the various operating officers at H |l mar hasn't |ed
you to inquire or |earn what the average conponents are in the
mlk comng into the plant?

A | -- 1 don't renenber the nunbers. | worked with |arge
data bases of our volunmes and conponents and have used those to
calculate a lot of things, but | don't have the exact nunber in
ny head. | could probably guess what they are, but | would
rather not do that w thout those data sets in front of ne.

Q kay. You have indicated that Hi | mar purchases about
12 percent of the mlk production in the State of California.

A, Correct.

Q Ckay. Soif nmy -- can you confirmny arithmetic, which

Is sonetinmes right and sonetimes not on these things, that that
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is about 5 billion pounds a year, working off of |ast year's
California production of 42 billion pounds?

A, If your math is correct, I'Il take your word for it. |
have to put that in nmy cal cul ator and nake sure, but that could
be about right.

Q kay. But, | mean, you wouldn't know off the top of
your head or as a person responsible for working with these
nunbers with H |l mar, what your annual vol unme process is,
appr oxi matel y?

A. | know how nmuch milk we are processing, but we usually
neasure it in pounds per day, not, we usually don't talk in
pounds per year.

Q I'll take pounds per day.

A I'mnot going to give you that nunber, it's proprietary
i nformation, our exact vol une.

Q well, if you multiply 12 percent, tinmes 42.3 billion
pounds in California |ast year, and divide it by 365, would
that be about right? Wuld that give ne the roughly 14 mllion
pounds per day?

A, That would get you in the ball park.

Q Does that sound about right?

A. Like | said, that would get you in the ball park.

Q kay. | don't have any other questions at this tine,
your Honor. Thank you, M. Dedong.

JUDGE CLI FTON: Wio next has cross-exam nation for
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M. Dedong?
CRCSS- EXAM NATI ON
BY MR VANDENHEUVEL:
Q Rob Vandenheuvel, M Ik Producers Counci |
Good norning, M. DeJong.

A. Good norni ng.

Q Just a couple of questions on the testinony. 'l try
to take you through some sort of order, but | was going all
over the place as | was witing themdown, so -- on Figure 1 of
Exhibit 99, and this relates to sone testinony on page 3 of
Exhibit 98 and it deals with, and I'Il just quote from your
testinmony in Exhibit 98, "H | mar Cheese Conpany is not having
any trouble sourcing mlk or fulfilling commtnents in 2015,"
and then you tal k about "2015 year-to-date is actually up from
2014." So you see the Figure 1 there where it shows 1.3
percent up in 2015 relative to |ast year?

A Yes.

Q Now, those are gross mlk receipts that you are
neasuring year to year?

A Yes, it would be our total mlk intake.

Q Has Hi | mar Cheese Conpany added any producer-shippers
in 2015 relative to 20147

A, That -- that may be correct. | believe it is, but I'm
not a hundred percent sure. | believe that is correct, though.

Q So this table doesn't neasure the sane producers are
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produci ng 1.3 percent nore than they were producing |ast year,
but could be a different popul ation of producers, and could, in
fact, be a larger popul ation of producers?

A.  That very well could be true.

Q On page 4 of the Exhibit 98, in the first ful
paragraph, this is in your witten testinony, you have a cl ause
in there, "H |l mar Cheese Conpany's, H |l mar plant, Cass 4b poo
obl i gati on whey cost went up froma |low of $2 mllion per nonth
to over $12 mllion per nonth."

Do you see that?

A Yes.

Q Now, that is a statenment strictly on the poo
obligation, it does not take into account any revenues based on
t hose cheese operations, correct?

A | believe it is, it is accounting for the cost built
into the 4b formula attributed to whey.

Q Gkay. And so the testinony earlier wth your exchange
with M. Beshore, if there was, H |l mar Cheese Conpany doesn't
nmake strictly dry whey, they nake other products, correct?

A W don't neke any dry whey, it is all other products.

Q Al other products. And so this is not a statement at
all on the revenues generated by the sale of any of those
products, this is strictly the pool obligation attributed to
the dry whey factor in the Cass 4b formula, correct?

A. That's what that particular sentence is referring to.
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Q ay. Thank you. Page 8 of the witten testinony,
about two-thirds down the page there is a sentence that reads,
“this can happen nore efficiently and effectively w thout
regul atory involvenment in mnimummlk prices".

Do you see that sentence?

A Yes. Just give me a second, | want to read the few
sentences before that --

Q No problem

A, -- to nake sure that any questions | have are in
cont ext .

Q Absolutely.

A, Ckay. |'mready.

Q Wuld it be H Il mar Cheese Conpany's position, that they
woul d prefer no mininumprices at all for manufacturing mlk?
Is this a statenment to that effect or is this nore specific to
an issue?

A | don't -- I'"'mnot sure if that's H I mar Cheese's
specific conpany policy. It was a -- it was a point that even
if regulated prices are set |ow enough, are set market clearing
or lower, that premums will fix the problem that market
forces wll take over. For exanple, if mlk production is down
and plants are trying to get mlk, | believe that they will pay
the maxi numprice, that is, market clearing, to procure that
m | k.

Q So taking that to -- to anillegal -- illogica
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conclusion having -- an illegal conclusion -- taking that to

t he nost extrene exanple, having zero m ninum price woul d,

H | mar Cheese Conpany believes would still allow a functioning
mar ket pl ace?

A. W haven't, you know, that's a big hypothetical, what
woul d happen. | believe in Hlmr Cheese's case, if there was
no mninmumprice, that we woul d keep our existing pay fornula
and we woul d pay based off that, which included prem uns over
the 4b price.

Q Now, there are nmonths when Hi |l mar Cheese Conpany, nany
months, in fact, throughout the |ast ten years, that Hilnar
Cheese Conpany has received a pool draw fromthe California
pool ; is that correct?

A, That would be correct, that's how the California pool
wor ks.

Q And you understand that to the extent that one class,
inthis case, Cass 4b, is set |lower, that inpacts the pool
draws and pool contributions of not only the cheese
manuf acturers, but all the nmanufacturers participating in the
pool ? But that -- let ne repeat that since the fly distracted
me -- you understand that one class, to the extent that a class
Is, the regulated mninumprice is |owered or increased, that
has an inpact not only on that class of nmanufacturers, but al
the participating manufacturers in the pool, correct?

A. It is ny understanding how the pool works, that noney
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tends to flow fromthe higher class utilizations to the | ower
class utilizations to equalize and create a blend price for the
producers.

Q And if, through regulatory action, the mnimmprices
for manufactured mlk, in this case dass 4a and 4b, is
successfully lowered fromits current |evel, what inpact would
t hat have on pool contributions by the other non-C ass 4a, 4b
manuf act urers?

A If the 4b price was | owered, or by other natural market
forces it was lower than 4a, | believe it would take a pool
draw, just on the mechanics of how the pooling system works.

Q Al right. Let me change gears a little bit.

Page 19 of the witten testinony, Exhibit 98, there is
a di scussi on about Northwest Dairy Association, this is a
cooperative in the Pacific Northwest, correct?

A Yes.

Q | believe there is another attachnent, Exhibit 100,
which is a conpilation of statistical material fromthe Federal
Order regulating that area, that Pacific Northwest area?

A Yes.

Q Soif we look at the, it's |abeled page 1, but it is
t he second page of Exhibit 100, and there's a list of plants
t here.

Do you see that?

A, Yes.
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Q GCkay. On the bottomthere is a cooperative poo
manufacturing plants, and there's a list of six plants there.
Sonme of themare Darigold, which is another name for Northwest
Dairy Association, that's their |abel, correct?

A. That's how | understand it.

Q And then there's three other producer-owned
cooperatives there. | believe in your testinony |ast week you
made sonme reference to the |ast columm there, the nonths
associated with the order, specifically with those
cooper ati ve- owned pl ants?

A, Yes.

Q And it looks like the nmonths of February, April
Cct ober, and Novenber were nonths where we saw quite a bit of
mlk that was not associated with the Order for each of those
pl ants?

A. | believe that's correct.

Q Are you aware that in each of those four nmonths the
PPD, the producer price differential, for the Federal O der 124
was negative?

A, That would not surprise ne.

Q And so by not pooling the mlk, it |ooks like there
were, fromthat accounting right there, there were three
cooper ati ve-owned plants that chose not to pool mlk during
sone or all of those four nonths. Are you aware of the

products that those manufacturers nmake, those three
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manuf acturers, and that is the Colunmbia River Processing in

Boar dman, Oregon; Darigold in Sunnyside, Washi ngton; and
Til I amook, in Tillanmook, Oregon?

A. | believe Colunbia R ver Processing and Till anook,

which | believe are both Tillanmook plants, are cheese plants,

and Darigol d does have cheese processing.

Q So what does that say for a cheese manufacturer, when

you are a cheese manufacturer and the PPD, the producer price

differential is negative in a particular month, what does that

nmean in ternms of your relationship to the pool? |Is there a

pool draw or a pool contribution in that nonth?

A. So to get this right, when the PPD is negative, there

woul d be a pool contribution for the Class IIIl plant.

Q Ckay. That neans, in sinple terms, the blend price is

actually bel ow the Federal Oder Cass IIl price in that

particular nonth, and so the Class IIl price would be required

to do a pool contribution, if they participated in the pool,

correct?

A. If they stayed in the pool, they would have to have a

pool contribution.

Q So during those three nonths, when those three

producer - owned cooperatives, or during those four nonths when

t hose three producer-owned cooperatives chose not to poo

their

mlk, and | see there's one exception, but otherw se they al

three did the same thing, that doesn't nmean that they were
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depooling their mlk in order to pay producers bel ow m ni num
prices, but rather could very well be to escape that poo
contribution that woul d have otherw se been required?

A.  Yes, they could have been -- you are right. They were
probably escaping the pool contributions and they were trying
to get nore noney for their menbers, like any cooperative woul d
probably do in a Federal Order.

Q But there's no evidence in that report to indicate that
t he decision had anything to do with wanting to escape m ni mum
pricing regul ati ons?

A W -- | wuld assune that the primary reason was to
avoi d a pool contribution.

Q Gkay. And then I'Il turn the focus to Exhibit 101
which is the Market Admnistrator's report for the Southwest
Mar keting Area.

A Yes.

Q And fromthis table on the back page there was a, you
made reference in your testinony to "handlers elected not to
pool an estimated 11.39 billion pounds of mlk that normally
woul d have been associated with these markets."

Do you see that?

A Yes, | do.

Q And that was included in your witten testinmony in
Exhi bit 98, correct?

A. | believe so.
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Q So given our discussion that we just had about the
Situation in the Pacific Northwest, is it, and that that was in
2014, the same year we're looking at this in 2014, is it
possi ble that at |east some, if not all, of that 11.39 billion
pounds that elected not to pool was done as a result of trying
to avoid a pool contribution in any given nonth?

A, That wouldn't surprise ne if that was the primary
reason that nunber was that |arge.

Q So, again, not to be redundant, but again, that nunber
in and of itself is not a statenent of how much m |k was
seeking to be sold or be purchased bel ow m ni mum prices, but
there are other factors that play into whether mlk is pool ed
or not pool ed?

A, Yeah, | believe there are multiple factors would go
into that nunber.

Q That's all the questions | have. Thank you very nuch

JUDGE CLI FTON: W next would Iike to ask questions of
M. DeJong? Let's have M. English go first.
CROSS- EXAM NATI ON
BY MR ENGLI SH

Q Good nmorning. Chip English

A.  Good norni ng.

Q So | just want to follow up on some of those questions
and just talk it through a little bit.

If the dass Ill price is higher than the blend price,

4540

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

that is a financial incentive for entities who are able to do
so, to renove sonme or all of their mlk fromthe pool so they
don't have to make the paynent of the difference between the
Cass Il and the blend, correct?

A, That is how | understand it.

Q Right. Because when they nmake that paynent into the
bl end, that noney is then going to other dairy farners,
correct?

A. Correct.

Q Ckay. Now, if the blend, just for instance, is $1.00
less than the Class |1l price, obviously there's premuns in
t he market pl ace, but nonetheless, the blend is what all the
other dairy farners are going to get, correct?

A. Correct.

Q So depending on contracts with these producers, you
nonet hel ess, that dollar, you could either decide to pay to the
dairy farners or you could split it in some way, correct?

A. Correct.

Q Nonetheless, the real issue here is that if those
entities in Texas, for instance, are able to not make that
contribution to the pool, and other simlarly situated entities
for a regulatory reason have to make that contribution to the
pool, then they're financially disadvantaged, vis-a-vie their
dairy farmers, and vis-a-vie their conpetitors, correct?

A. Correct.
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Q That's all | have, your Honor.

JUDGE CLIFTON: Before | invite questions from USDA
officials, is there any other cross-exam nation or redirect?
Let's start with M. Beshore.

CROSS- EXAM NATI ON
BY MR BESHORE:
Q | have just a couple other questions, M. DeJong.

Did you -- did | ask you, did you tell ne if any of
your producers at Hilmar engage in hedging strategies? Do you
know?

A Yes, | believe they do.

Q Gkay. Do you know how many?

A. | don't have the exact nunber, but | know we do have a
number of producers who do utilize risk managenent strategies.

Q Ckay. Is it not correct that hedgi ng, because you have
trenendous liquidity wwth dass IlIl futures on the CME and you
don't have any O ass 4a or 4b contracts avail abl e anywhere,
that hedgi ng under a Federal Order pricing systemis nuch, much
easier for producers than it is in the California situation?

A, Not necessarily. | think it depends a lot on the
mar ket. For exanple, you could have sonewhere in, | don't
know, somewhere that gets, somewhere |ike New York or further
East that has a lot in premuns that they can have a | ot of
variability in their mlk price versus dass Ill, even though

they are on the, in the Federal MIk Marketing Order. So it
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depends a lot, | think, on how much dass Ill is in that market
in the FMMO which woul d determ ne how well the Class Il
hedgi ng nmechani sm wor ks.

Q But Cass IlIl is aliquid nmarket and there's really,
there's no other futures markets for mlk that have the
liquidity that Class |1l has; isn't that correct?

A Cass IlIl as alot of liquidity. | would say Cass IV
is getting better and it can be utilized. And also | would add
that, | believe I have a graphs on the nonfat dry mlk, and
butter, and cheese, showing that their liquidity is nuch, is
getting much better, especially the cheese contract. And that
can al so be used to hedge mlk, because it's, you know, part of
the mlk pricing fornula in Federal Orders in California.

Q Yeah, but dass IlIl is better than cheese, and all of,
and those are all better than dass IV or 4a, or butter or
powder, correct?

A | would say in California, prior to the tenporary
increase in the contribution of whey into the formula, a
strai ght cheese future would probably work better in hedging a
California mailbox price versus a Cass IIl, because the
Gass Il futures, | mean, the cheese future does not introduce
a whey vari abl e.

Q So one of the challenges in hedging in California, as
wel | as the Federal Order system is that you have the

regul atory instability versus the Class IIl price in the
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Federal system Wuldn't you agree with that?

A. State that one nore tinme?

Q As you just pointed out, one of the challenges to
hedging in California is that you have the possibility of
regul atory changes in pricing being made on a frequent basis,
versus the Federal systemwhich is nuch nore stable in terns of
regul atory pricing?

A. | would agree that the nore -- the nore changes are
made to the California MIk Marketing Order, the nore difficult
it would be to target an overbase price.

Q Could you look at Figure 5 of 99 again with me?
Quickly. And, no, I'msorry, Figure 13, I'msorry.

A. This is the graph that | revised.

Q Wiich is now 102, correct?

A Yes.

Q 102. w'll take 102. I'mstruggling with the accuracy
of your title here, "Producers in FMMO s are being paid under
Cass Ill". That's not what this represents at all, is it?

A. | believe it does show indication. | can say that
H | mar Cheese, as part of our normal business operations, our
menber-relations teamregularly nonitors actual mail box prices
w th actual producer statenments, and | can say that this is
general |y accurate of what we viewed in the marketpl ace.

Q Well, nmy -- ny problemis with the title. It says

bei ng paid under dass Ill, and what you are conparing here, as

4544

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

| understand it fromyour testinmony, and even fromthe rest of

the narrative on the docunent, is you are conparing an all mlKk
price, which is a blended price, to a, you know, statistical

bl ended price under the Orders. There is no Cass IIl per say

in either of these; isn't that true?

A It's an inferred nunber.

Q Wll, how do you infer a nunber when you have got
different utilizations that aren't even, you know, reflected on
her e?

A. Again, | would say that, that it is reflective of
what's happening in the area. And | think it is a good proxy.
| think if you would actually go to those areas and see the
mai | box prices that they would be paying under Class II1I.

Q Ckay. But the title is not correct. It doesn't show
whet her or not the producers are being paid under Cass III,
because Class IIl is neither the X nor the Y of the equation;
isn't that correct?

A, You may be technically correct there.

Q Ckay. Let ne ask just one other area, | think. In
terns of cheddar, cheddar cheese in California. You say on
page 24 of Exhibit 98, "a large majority of our cheese |eaves
the state for marketing popul ation centers to the East", and of
course, you know, you are tal king about your, that would
i ncl ude your cheddar production, correct?

A. Correct.
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Q And the CDFA figures now for cheddar production, or for
cheddar, for, the CDFA cost survey for cheddar, which I think
invol ves four plants, no |onger gives volume information
because it would tend to reveal proprietary data. Are you
aware of that?

A. | believe there are proprietary considerations when
CDFA publ i shes some of their data.

Q (Ckay. But six or eight years ago when there were, they
did publish volume information on their cheddar cost study.

Do you recall that?

A | don't recall that far back, but I wll take your word
for it, that it is correct.

Q Gkay. So | think you have confirmed that you
obviously HImar's the | argest cheddar producer in the state.
You send the bul k of your cheddar outside of the state for
converting. | don't know whether you, do you have any
converted in-state at all?

A. Like | said, there may be some small converters in the
state, but I think nmost of our volune has to | eave the State of
California before it is converted.

Q So consunmers in California essentially, and we can | ook
at the consumption figures, 38 mllion people, you know, you
reference some, | think ERS consunption figures. Do you, right
on page 24, do you know what it is for cheddar?

A. | don't renenber the particular per capita consunption
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for cheddar. | believe it is in the --

Q 9 pounds or so?

A. That could be right. | believe USDA does publish it.

Q Gkay. So cheddar consunption in Californiais
primarily supplied by product coming from out-of-state,
correct?

A. It would nake sense that cheddar cheese would | eave our
facility, go to a converter, and it could be sent anywhere in
the country, including back to California.

Q And fromthose converter facilities, that cheddar could
cone fromanywhere in the country, not just Hlmar, right?
That i s possible.

And it, in fact, does, does it not?

| wouldn't be surprised.

O > O »F

When -- one other question. Wen you sent mlk, when
you send mlk out-of-state, California, because your producers
have produced over their base or whatever the circunstances
are, have you ever -- and you incur transportation on those
shi pments, correct?

A, Yes.

Q Gkay. And frequently they are sold at reduced price at
the destination, correct?
Leavi ng California?
Yeah.

A.  Yeah, it can happen.
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Q R ght. Have you ever -- and are you aware that there's
been testinony that mlk has left California, | think maybe you
have even indicated -- mlk's left California when there's been
capacity available in the state, there was a willing capacity.

Do you recall that?

A Didl say that in nmy testinony?

Q | think you may have, but | think Dr. Schiek has
perhaps. Are you aware?

A, That may have happened, |'mnot -- |I'mnot a hundred
percent sure of all those instances.

Q ay. Do you know that in California, Hlmr could
offer that cheese to another proprietary conpany, or even to a
manuf acturi ng cooperative at |ess than class price?

A, They could offer mlk?

Q Yes.

A. | believe they could, but H I nmar Cheese would have to
eat the | oss.

Q Like you do when you eat the trucking plus the |oss
when it goes out-of-state, correct?

A. | guess so.

Q So ny question is, why hasn't it been, have you -- have
you attenpted to market it in-state under those circunstances,
to mnimze your |osses?

A W would always try to go to the nearest plant that

would be willing to take it, to mnimze transportation |osses.
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That woul d be the financial incentive to mininmize the |oss
of --

Q Dd you do that in 2014 when you shi pped the 400 | oads
out ?

A I'mnot intimately involved in the mlk procurenent, so
| couldn't answer that.

Q Gkay. Thank you. Nothing further.

JUDGE CLIFTON: | know there are other questions, but |
think we should take a break before we take them M intent
here is to have USDA go | ast, even after redirect, and then, of
course, if there's nore redirect as a result, | would invite
it. Al right. So let's take, let's take 15 mnutes. Please
be back and ready to go at 11:05. 11:065.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 11:05. | would
l'i ke to have further cross-exam nation, then redirect, and then
the USDA, and then we'll see if there are any questions
following that. So is there anything further byway of cross?

CROSS- EXAM NATI ON
BY MR M LTNER
Q Ryan MItner. Good norning, Ryan MItner for Sel ect
M1k Producers. That's MI-L-T-N-E-R
Good norning, M. DeJong.
A Good norni ng.

Q | have just a couple questions here.
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My understanding is that H | mar produces sonewhere in
t he nei ghborhood of six different whey products; is that
correct?
A.  That sounds about right, if not nore.

Q | didlisten in last Friday, that's how | spent ny

early Friday evening back in Chio. | didn't hear that question
asked. If I"'mrepeating it, | apologize. Wat are the six
product s?

A. | believe | have some of the main ones listed in ny

testimony. They are Wiey Protein Concentrate 80, Wey Protein
I sol ate, Whey Protein --
JUDGE CLI FTON: Are you | ooking at your testinony?
MR DeJONG Yes, | am
JUDGE CLI FTON: What page are you on?
MR. DeJONG Page 1, second paragraph.
JUDGE CLI FTON:  Thank you.
MR DeJONG So Wiey Protein Concentrate 80, Wey Protein
I sol ate, Whey Protein Hydrol ysate, | know we have at | east
three different grades of lactose, and | believe we also have a
few ot her whey protein, smaller whey protein products that are
not |isted.
BY MR M LTNER
Q You produce no straight dry whey?
A, Correct.

Q But this is the case for both of your plants?
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A Yes.

Q So as | have been | ooking through your testinony and
others, and additional public information, | have not been able
to | ocate any good publicly available information for the
manuf acturing cost of any whey product outside of dry whey.
Are you aware of any publicly avail able source for the
manufacturing cost of any of those products?

A. | have not seen them

Q Are you aware of any good proxy for the manufacturing
cost for any of those itens?

A |1 don't really think there is.

Q Areyouwlling to share wth us a range of possible
costs for any of those particular products?

A. No, | would not share those.

Q Can | assune that they all have manufacturing costs
hi gher than the manufacturing cost for dry whey?

A. They are far nmore difficult to process, so they woul d
have costs higher.

Q In your testinony, your, if | could encapsul ate sone of
it I suppose, you would like one of your take aways to be that,
for H Il mar Cheese Conpany the mninmumcost, mninmumregul ated
cost under a Federal Order, makes your whey product
unprofitable. |Is that a fair take away you would like the
Departnent to have?

A, Yes, particularly when dry whey prices are high
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relative to products we are actually producing, in which I
recently was namng for you

Q And obviously you have proprietary information
concerns, but | think you can appreciate howit's difficult to
eval uate that when the record has only information on the sales
costs of products and not the actual nargins on those products?

A, Yes, that is a very inportant distinction.

Q And so recognizing that kind of mssing piece of the
puzzle, I'll ask you once again, any information you can share
wWith us to give us some gui dance on the manufacturing cost of
the products you guys produce?

A. That is proprietary information. | cannot talk about
t hose costs.

Q Thank you. | don't have any other questions, your
Honor

JUDGE CLIFTON: Is there any other cross-exam nation before
| invite redirect? Not at this tine. Redirect, then, please?

REDI RECT EXAM NATI ON

BY MR VETNE:

Q John Vetne, representative for H |l mar Cheese.

M. Dedong, early in your conversation with

M. Beshore you tal ked about a Grade B pricing plan of sone
kind with HIlmar Cheese in California; is that correct?

A.  Yes, M. Beshore mentioned that.

Q Gkay. Is it truethat in California, mlk producers,
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dairy farmers, have a chance only once per year to decide to
make an election for a full 12 nmonths whether they no | onger
want to be considered nmarket grade G ade A producers, and

i nstead, be what we call Grade B, which is a producer who is
not Grade A? Once a year they have a choice, correct?

A.  That is correct.

Q Gkay. And so what M. Beshore and you were discussing
was a, tell me if this is correct description, a presentation
to dairy farnmers that nmarket their mlk to Hlmar, on how their
m |k woul d be priced, the conponents forrmula for pricing their
mlk into the future if they nake that once a year election,
correct?

A. Correct.

Q kay. And when -- when does that election have to be

A | believe it is -- it is prior to the year starting.

Q Prior to the beginning of the cal endar year?

A Yes.

Q So once the election is nade, sonetime prior to
January 1st, that mlk would not be eligible to participate in
the pool, and would be Grade B for the entire year; is that
correct?

A, Correct.

Q kay. Now, the -- does Hilnar Cheese have mlk quality

standards for both its Grade A and G ade B producers?
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A Absolutely.

Q Gkay. And are those quality standards any different if
a producer happens to be considered Grade A or considered
G ade B?

A. Both quality standards are very high

Q Ckay. And, in fact, the quality standards for Grade B
mlk that you m ght receive, equal or exceed the quality
standards for Gade Amlk; is that correct?

A. That is right.

Q Ckay. So for those producers, when they elect to be
G ade B and the year is up, and they decide to come back in as
G ade A they don't have any, they don't change their
production practices to nmeet higher quality standards in the
Gade A mlk code, we have referred to as the Pasteurized MIk
Ordi nance that we tal ked about earlier, there's no conversion
cost for then®

A. No, their mlk quality should already be on par or
better than G ade A

Q Ckay. So at least in California for your producers,
there is no, what we refer to as a G ade Adifferentia
representing a production cost difference between G ade B and
G ade A m|k?

A. That is correct.

Q And you were asked a few questions about your

conpetitors in California. Do you recall that?
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A, Yes.

Q Gkay. And you said you had very few. Let ne take you
through that a little bit. You said that H Il mar markets its
bul k cheese to converters, step one, correct?

A. Correct.

Q The marketing chain continues, then. The converters
take that bulk cheese and slice it, dice it, shred it, package
it, process it, whatever, into sone kind of consuner packaging,
correct?

A. Correct.

Q And then that consumer package goes froma converter to
a whol esal e distributor such as Sysco, Val-Mart, Costco,
Kroger, the warehouses that distribute to stores where
consuners or institutions get their product, correct?

A Yes, it can be distributed that way.

Q Gkay. And at those at those distribution points you
woul d |ikely neet competition fromcheese makers in California
t hat make, package their own product and sell it into the
whol esal e market to get to the retail market, correct?

A Absolutely.

Q And there are a list of all those cheese plants, or
hopefully all of them nost of them CDFA publishes on their
website a list of all dairy plants in California, including al
cheese plants, and the products that are nade. Are you aware

of that?
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A, Yes.

Q An organization called California M|k Advisory Board,
the Real California Cheese Fol ks, they also have a |ist of
plants with nore detailed description of products nade. Are
you aware of that?

A | believe that is right.

Q Gkay. You were asked sonme questions about, in
connection with your representation that you were | osing noney
on | actose sales, about the cost of naking |actose.

Do you recall that?

A, Yes.

Q Gkay. And you referred, | think it was M. Beshore, to
production or nmake manufacturing cost surveys, CDFA, for nonfat
dry mlk, and indicated that if one |ooks at the line itens
maki ng up the nonfat dry m |k nanufacturing cost, you woul d
have simlar line itenms to nake | actose, correct?

A. Correct.

Q But there is a significant distinguishing
characteristic of |lactose that nust be dried conpared to skim
mlk that nmust be dried, in that skimmlk, in comng
conponents you take out the fat, you have about 9 percent
solids not fat, correct?

A, Yes.

Q And when | actose comes to a plant to be dried, it cones

in at a substantially |ower nonfat solids 3 or 4 percent,
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correct?

A.  Yes, around 3 percent solids.

Q Gkay. It takes a huge anmpbunt of nore energy to convert
the incomng |actose to a dry product than it does to convert
skimmlk to a dry product?

A Yes, that is right.

Q M. Vandenheuvel asked you a question, to which you
responded affirmatively. And when the, in California, when the
Cass 4b price is less than the overbase price, or |less than
what ever m xture of overbase and quota m |k your producers
have, you receive a pool draw, Hilmar receives a pool draw

Do you recall that question?

A Yes.

Q And the question stopped there. But let's followthe
noney. Do you get to keep that?

A.  Absolutely not. It's passed on to the producers.

Q Gkay. So for the pool draw you serve as, it is passed
on to the producers by mandate of regulation. You can't keep
it; is that correct?

A. Correct.

Q Gkay. So you serve as a convenient conduit for the
funds to get to producers, correct?

A. It can be described that way, yes.

Q Ckay. |It's producers' noney, not yours?

A, Yes.
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Q And then finally, you were asked sone questions, well,
not finally, sorry. Let's go back to Exhibit 102, and you were
asked sonme questions that suggested maybe you have the w ong
title in the docunment. This is an exam nation of prices paid
to producers in the areas of the country that are under
Federal, subject to Federal M|k Marketing Orders. You
referred to, | think when you described your payment fornulas
to patrons of Hilmar, that you have a market basket of factors
that go into determ ning the pay price, correct?

A Yes.

Q Ckay. Let's see if we can figure out the nmarket basket
here, if you followme. The all mlk price in Federa
Marketing areas, as | understand this exhibit, is a market
basket of several price input conponents for each market
consisting of Class Ill price revenue that comes into a federa
pool, C ass 4b price revenue, Cass Il price revenue, and
Cass | price revenue that produces a regul ated blend price in
a market, correct?

A, Correct.

Q And on top of that, there's a fifth conponent of this
mar ket basket of revenue built into the mail box price, revenue
conponent, that's over order prem uns, correct?

A Yes, inthe all mlk price.

Q ay. And then the all mlk prices are further

adjusted to prove to reflect their marketing costs for

4558

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

producers, correct?
A. Correct.
Q Okay. So there are five parts of the incom ng revenue

conponent built into the yellow, blue, and gray |ines here.

One part of that market basket is the Cass IIl price, correct?
A. Correct.
Q So in this graph you showthe Class IIIl price

essentially at zero the whole tine and conpare the market
basket of other price inputs to that Class Ill base; is that
correct?

A, Yes.

Q Gkay. Al right. And finally, you were asked sone
guestions about, you said you nmonitor mail box prices of
conpetitors.

A Yes. CQur field staff regularly gathers conpetitor's
actual pay prices and nonitors them agai nst our own pay
fornulas to nmake sure that we are conpetitive.

Q So your field people go around the country, talk to
dairy farmers that have other narkets, cooperatives,

i ndependents, and part of Hlnar's practice is to make sure
that what they are paying is conpetitive with what farmers in

t he same nei ghborhood are receiving fromother sellers.

A Yes.
Q Gkay. That's all | have on redirect, your Honor.
Thank you.
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JUDGE CLI FTON: Are there any other questions before
invite USDA's questions? Yes, M. Beshore.
CRCSS- EXAM NATI ON
BY MR BESHORE:

Q Just two follow ups to M. Vetne's questions.

Can you tell me what product cones in that has 3
percent | actose?

A It is after, you know, in the processing of the whey
stream there's a lot of liquid left over, and the | actose
solids are left in there. And you have to get that water out
before you can turn that liquid into | actose, or to get the
wat er out so you just have the | actose solids left.

Q Sois that a primary whey streamthat you are saying is
3 percent |actose?

A, Define prinmary?

Q Wll, you said after processing whey you have

sonet hing --
A Sorry --
Q =-- so |l need to understand what you nean there.
A So it goes -- what comes off on the cheese naking

process is something |like 6 percent solids. There is a |lot of
water in there. Mst of that water remains. W separate the
protein, a lot of the water remains with that |actose. So that
wat er has to be renoved in that process. The water is one of

t he nost expensive itens to renove frommlk because it is very
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energy intensive to get it out.

Q Okay. Just so, take that step by step, nake sure
understand it and the record' s clear. The whey, what | was
calling, referring to, just nmy own words, is the primary whey
stream that, the whey that cones off, out of the cheese making
process you say is about 6 percent solids?

A.  Sonet hing around there.

Q Gkay. So that's what gives the formula of 5.9 pounds
of dry whey yield?

A Yeah, it would be --

Q Roughly?
A -- those two itenms could be rel ated, yes.
Q And that whey, the solids in that whey is whey protein

and |l actose and sonme ash, is that --

A Yes, it is conprised of those three things.

Q And, okay. So you are, you process that whey streamin
a way that, in a manner -- in a nmanner that gives you liquid
that is, in which the solids are primarily or al npst
excl usivel y | actose.

A. At sone point it has to go through many filtration
steps before you are left with primarily |actose.

Q Ckay. So those filtrations are, are they ultra
filtration process, reverse osnosis?

A, Yeah, they are sone of those processes.

Q Gkay. So after, then you have the liquid with the
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about 3 percent lactose init, correct?

A Yes.

Q Gkay. Does the whey, the other part of that filtration
process that's giving you the whey protein isolates and
hydrol ysates and that sort of thing?

A Yes.

Q (Gkay. Back to Exhibit 102. If there's a negative PPD
inthe, in the Order, in any of these Orders during those
periods of tine, | assume that pushes the, pushes the price
down.

A. A negative PPD woul d probably have sone effect on that.

Q And there were negative PPD's in these Orders during
sone of these nmonths, correct?

A, That wouldn't surprise ne.

Q Now, | think you told M. Vetne that the zero |ine was

the dass Il value?

A Well, it -- it is, the zero line would be, well, it's
inmplied Class Il value and --

Q Inmplied Cass Ill value you are sayi ng?

A Wll, again, I'll walk through it. It is the NASS all

mlk price, which is a price at test, and it subtracts the
Cass Il at test wth the PPD. So --

Q Plus or mnus the PPD?

A. Yeah. If the PPD, you would still add it regardless,

even if it was negative.
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Q Ckay. So then zero is just a relationship, | nean, it
doesn't have anything to do with the Cass Ill price per se,
it's a relationship between the all mlk price and the
Cass Il plus PPD

A It -- it is, like |l said, howit is defined. It
i mpl i es whether the producers are being paid under Class Il1.

Q You inply that fromthe data?

A. | inply that based on the analysis and it's also
consi stent with what we observe in the actual marketpl ace.

Q But you haven't made a chart of any actua
observations, just this data on here, correct?

A. W haven't. This is not graphing the actual producer
statenents we have | ooked at.

Q ay. Thank you.

JUDGE CLIFTON: | think it is time for USDA to ask its
questions, and then if there are follow ups, | will invite
t hem
CROSS- EXAM NATI ON
BY MR FRANCI S:
Q Thank you. WII Francis, USDA
Just a couple quick things. One is on page 19 of
Exhibit 98, | believe, is your testinmony. At the bottom in
that paragraph where it starts "Darigold and its sister
cooperative" we just want to clarify what you nmean by "sister"

Are they financially related or just in the genre of
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cooperatives?

A.  Genre of cooperatives. They are in a simlar
geographi cal area. That's what we neant.

Q Gkay. Good. That was easy one. Thank you.

| didn't see anywhere where you tal k about speaking of
sister, famly, anything about your operation in Texas. D d
you address any of that in your testinony?

A. Did you have specific questions about it?

Q The references and the nunbers that you use in your
testinony, are they strictly related to the operations of
H | mar Cheese only in California, or would they enconpass part
of the other w der operation?

A, Any financial nunbers we are tal king about, we're
trying to keep it Hlmar-specific. W weren't talking about
Dal hart specific nunbers, unless | specifically said this is
about Dal hart.

Q Gkay. Maybe we can just explore that a little nore.
When we tal k about Dal hart, is that, what's the business
relationship? Is it a separate entity or is it a subsidiary or
what's the business relationship, if you know?

A.  To ny know edge, it's the same conpany, Hilnmar Cheese
Conpany owns the Hi lmar plant and the Dal hart plant.

Q Ckay. And are you famliar with a group called
I ndependent Dairy Producers, Inc.?

A. | have heard of that. |I'mnot intimately famliar wth
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how t hat system works

Q Gkay. It is ny understanding, and maybe this is a
question for M. Zolin later, because | think if you are not
the appropriate witness we would be interested in exploring a
little bit. Because we believe Hlmar, and its related
entities, have a very uni que perspective, understanding
certainly how business is done in the current California system
and the ability to conpare and contrast that, of how things
work in Federal Orders currently, because of your facility in
Dal hart, Texas, and the |Independent Dairy Producers, which is a
qual i fied cooperative under the USDA program

So wth that said, if you are not the appropriate
W tness, we can defer further questions along those Iines. But
we're interested in understanding a little nore about selling
bel ow cost, and that relationship that, in your statenent you
said "there's no disorderly marketing in California" and so |
want to explore that a little bit nore.

Under the current California system and you referenced
alittle bit of the difference between G ade A and G ade B.
W're trying to understand how sal es occur bel ow cost under the
current California system And so you referenced that a
proprietary plant could offer to sell mlk below class to
anot her entity, but they would still have an obligation to the
California pool; is that accurate?

A. For Gade Amlk, that is accurate.
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Q Ckay. But for non-Grade A mlk, how would that work?

A Wll, the Gade Bmlk, | don't think there would be a
pool obligation. But on the other hand, | don't know how many
buyers there are for Gade B mlk. It is very inportant for a
l ot of different manufacturers to have that Grade A mlk.

Q Ckay. So is Gade B priced and pool ed, or prohibited
frombeing priced and pool ed under the current California state
syst enf

A It's ny understanding that it cannot be pool ed under
the California state system

Q But, and again, | apologize if | msunderstood, but you
mentioned that there's no quality difference between the
current California Grade A and what you called California
Gade B. And so is that, and I, for lack of a better word, is
that a way for, WA-Y, for the handlers in California to be
able to sell under class?

A. Yes, to the extent they can. Like | said, a lot of
products it is very inportant to have a Grade A designation, so
you can't use that for everything. But it does, but not a |ot
of people do it. One, it's not Hlmar's decision whether that
mlk is Gade Aor B, it is the producer's decision. And
second, when they do it, they would |ose their quota after so
many days, so it's a very snall amunt of mlk.

Q Ckay. So it is tied to the quota hol ders?

A Yes, it is.
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Q Ckay. And that was another question that we had is
related to the decision to nake that choice of noving from
Gade Ato Gade B. Is it the individual producer's choice,
and do they report that to the cooperative, or to the state, or
to both?

A. I'mnot sure of the paperwork that would go, that woul d
be involved with that. Al Zolin mght have a little bit better
i dea on how the communi cation of that works.

Q Ckay. So naybe to followup a little nore on the
statenent that you make in your testinony that "there's no
disorderly nmarketing in California" and the description that
you made to mlk nmoving out-of-state. And is the primary
purpose, and | want to explore a little nore, maybe try to
address this question first. But is it because there's a hard
limt on plant capacity or is it price driven?

A. Could you clarify that question one nore tine for ne,
pl ease?

Q Yeah. So you made a statenent, | believe it is on
page 3, that the 400 | oads of, "the 400 | oads out-of-state this
spring" so it is in the mddle of the page, "because we were
unable to find avail able processing capacity and willing

buyers" and so --

A, Uh- huh.
Q ~--it'sreally kind of focused on that "willing
buyers". Is it because there was a strict limt on capacity
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that plants were full they just couldn't take one extra |oad,
or was it prinmarily driven because the price was not attractive
to bring that into a California plant?

A. | believe the primary reason was capacity in this case.

Q Ckay. But it could be both?

A. It could be both.

Q It could be both. GCkay. And so let's follow up a
l[ittle bit nore on that willing buyer. And | know Dr. Schi ek
mentioned a little bit in his analysis of the California
market, of identifying willing capacity. Can you make that
differentiation a little clearer for us of what that really
neans, wlling capacity?

A WIling capacity is, let's say you wanted to take on
extra mlk, but you didn't want to because the price didn't
nmake sense. For exanple, if we buy in Dalhart, buy spot |oads
that are distressed, we buy themunder class, and that is
because we are taking a risk. Taking that extra mlk, we are
pushi ng our capacity harder than we would like to take it, and
second, our products are sold typically on contracts, so we're
having extra product we're taking on as a risk, also. |If the,
we have hard caps on prices, we have, you know, very little
incentive to take on extra mlk

Q So you do have the ability to buy spot |oads under
cl ass?

A. |In Dalhart.
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Q kay. So that's relative to --

A.  Yeah, | was using Dal hart as an exanple. In California
where there's harder limts, we wouldn't be able to do that.

Q Sojust toclarify, is it California mlk that noves to
Dal hart ?

A. | believe that's happened in sone cases where we have
had to nmove m |k out and we have sent it to Dalhart.

Q Gkay. And then there's also mlk outside of California
that you are able to purchase bel ow m ni num Federal O der class
prices?

A. You nean for H |l mar?

Q Yes.

A, For our Hlmar plant? | don't knowif we do that, if
we buy out-of-state mlk and bring it into HIlnmar. That could
be possible to buy it under class. |'mnot sure how those
regul ations work. Al mght have a better understanding of
t hat .

Q kay. W can follow up.

JUDGE CLI FTON: Just then, M. DeJong, when you referred to
H |l mar, were you thinking California or were you thinking
Texas?

MR. DeJONG | assumed that he was referring to our Hil mar
plant in Hlmar, California.

JUDGE CLIFTON: Ckay. But what if he was tal ki ng about

Texas? What if he was asking you, if it's not California mlKk
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that is bought as a spot load in Texas, then where does the
mlk come from and are they allowed to buy it at bel ow cl ass
price in Texas?

MR DeJONG Yes, in Texas it is a nonpool plant. W can
buy m |k under cl ass.
BY MR FRANCI S

Q Just one other, and I'mnot sure | heard it correctly,
and |I'mnot sure who was asking the question. But in your
response you nentioned organic mlKk.

A. | don't renenber saying --

Q | may have msheard it.

A, Maybe, | think I did use that term but | was speaking
to a chart | put together. | believe that's the only tine |
used the word organic. Unless you correct me if I'mwong. |
excluded organic mlk in a chart | created.

Q Ckay. That clarifies it. Al right. That's all we
have at this time. Thank you.

JUDGE CLIFTON: D d that raise any further need for
exam nation of this witness? M. Vetne?
REDI RECT EXAM NATI ON
BY MR VETNE:

Q M. Deldong, let me followup while it is fresh in both
of our mnds. The issue of willing capacity.

A Ckay.

Q kay? As | understood your answers, one deci sion
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maki ng consi deration for Hilmar on whether to receive mlk
that's offered, it is not part of your regular supply, is the
vol ume of cheese that you plan to produce under current
contracts for sale to your buyers, correct?

A Yes.

Q So that if somebody is looking to Hilmar as an outl et
for extra mlk supplies, you woul d have to consi der whet her you
can find a market for that cheese you did not plan to produce,
and that's part of your risk of taking that extra mlKk,
correct?

A, Correct.

Q Gkay. So when you pay under class, when you negotiate
a price under class, a price at which you are willing to take
that mlk, and this happens nore at Dal hart, correct?

A Yes.

Q Your negotiated under class price factors in that risk
of whether you will find a buyer for that mlk?

A Yes, that is one of the factors.

Q Ckay. And is another factor in whether you are a
willing buyer, the regulated fornmula and the, particularly the
conponent of that fornula that may val ue whey hi gher than the
val ue you can receive in making cheese byproducts?

A Yes.

Q In fact, would you agree with nme that it would be

foolhardy to be willing to take mlk at regul ated prices when

4571

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

the regulated prices are set at a level that's greater than you
can recover in the marketplace for cheese and whey products?

A.  Absolutely.

Q Gkay. And so that would be a second conponent that
goes into the decision making process of whether you are
wlling to take additional mlk?

A Yes.

Q And that would apply at either of your |ocations
actual l'y?

A Yes.

Q And that would presumably apply to anybody that takes
in mlk to make cheese?

A Yes.

Q Thank you. Your testinony referred to a period of
distress in 2007 leading up to a CDFA hearing when mlk was
| eaving the state. Based on your study of that period, would
it be correct to say that both of those factors entered into
decision of Hlmar, or decision of cheese nmakers collectively,
to be unwilling to accept mlk in California?

A Absolutely.

Q Gkay. And you |ooked at, for the regulated price
conponent at that tine, the regulated price component was such
that it would have cost you, or did cost you, nore in the
regul ated price than you could recover fromthe market because

of the whey factor?
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A Yes, for our whey stream that is correct.

Q In response to a question fromWII Francis, | think
the question started out with an assunption that from your
prior testinony that there's no difference in quality between
California Gade Amlk and California Gade B mlk. Do you
recall that exchange with M. Francis?

A Yes.

Q (oing back to your testinony, when we had an exchange
about Grade A versus Grade B mlk, you weren't tal king about
all Gade Bmlk in the State of California, you were talking
about the quality of Gade B mlk that is purchased by H | mar,
correct?

A Yes, | only nmeant Hi |l mar ml k.

Q Thank you. And finally, with respect to the purchase
of m |k under class price, whether spot |oad or contract, or
ot herwi se at Dal hart, it would be correct to say that those
transactions are entirely or alnost entirely mlk that is
comng fromthe mlk shed around the Sout hwest Marking Area and
the Central Marketing Area, correct?

A Yes.

Q It would be an extraordinarily rare occasion if a |oad
or two of mlk canme from California?

A Yes.

Q So it wasn't -- it wasn't the occasional |oad of

California you were tal king about, it was the regul ar ongoi ng
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supply to the Hlmar Dalhart plant of mlk fromits regular
producers and from ot her marketers who brought m |k, correct?

A. Correct.

Q Thank you, your Honor

JUDGE CLI FTON:  You're wel cone.
M. Beshore?
MR. BESHORE: Just one quick follow up to the | ast question
from John there.
RECROSS- EXAM NATI ON
BY MR BESHORE:

Q You are not staying that people contract for comitted
supplies of mlk on a regular basis into Dalhart at |ess than
Cass Il price, are you?

A, No.

Q That's the spot market you are tal king about, where you
can opportunistically buy mlk at |ess than class?

A, Well, you can purchase m |k under class on spot and
directly from producers.

Q W are not pool ed?

Who are not pool ed.
Ckay. And are you, you are doing that down there?

Yes.

o > O >

Ckay. Thank you.
JUDGE CLIFTON: M. Francis?
MR FRANCIS: WII Francis, USDA. | had one ot her
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clarification that | mssed earlier, | apol ogize.
RECROSS- EXAM NATI ON
BY MR FRANCI S

Q On page 4 of your Exhibit 98 testinony, in that first
ful | paragraph you make a reference to a pool obligation. And
when we typically think, under Federal Oders, about a pool
obligation, it neans you are paying into the pool. And | want
t o understand what you nean, how you are using that termin
that sentence.

A.  Page 4, what |ine?

Q The first full paragraph where it says, it starts out,
“When the price of dry whey rapidly increased from 2006 to
2007, HCC's Hilmar plant California O ass 4b pool obligation
whey cost went up froma low of 2 mllion per nonth to over 12
mllion per nmonth."

A | just, | think we essentially, being the dass 4b
price, were obligated to CDOFA to pay that price. And it was
just, we consider that our obligation to the pool to pay
m ni mum pri ces.

Q kay. But typically a 4b plant would normally receive
a pool draw

A.  Not necessarily, no. It depends on the spread between
4a and 4b is a large factor.

Q kay. So depending on the nonth and how the averages

wor k out between the 4b class price versus the overbase?
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A Yes.
Q Thank you.

JUDGE CLI FTON:. M. DeJong, have you ever done a chart
showi ng that, show ng the spread and what it may have cost?

MR. DeJONG | have not included that chart in ny analysis.

JUDGE CLI FTON: Okay. M. Vetne, would you cone to the
podi um pl ease?

Do you anticipate M. Dedong being called again as a
W tness in the proceedi ng?

MR. VETNE: | do not now anticipate himbeing called again
in the proceeding. However, he is under instruction to be here
for the entire proceedings.

JUDGE CLI FTON:  Very wel |

MR. VETNE: He might come back.

JUDGE CLI FTON: Thank you so much. Are there any other
questions for M. Dedong at this point? | see none.

M. Dedong, thank you so nmuch. You may step down.
M. Dedong, cone back.

MR VETNE: | did want to ask one nore question

JUDGE CLIFTON: And you are?

MR. VETNE: |'m John Vetne, one of the co-representatives
of Hilmar.

M. DeJong, up to, up until last Friday, had you ever
in your life appeared as a witness in any judicial or

quasi -j udi cial proceeding of any kind, as in a deposition, or
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trial, or administrative proceedi ng?
MR. DeJONG | have not.
MR. VETNE: You are awesome. Thank you.
JUDGE CLIFTON:. M. Vetne, you are, too. Thank you.

Al'l right. | think we have some producers here. |
don't know if any of themwant to testify at this point. It's
is 11:54. Those who have said they would like to testify after
 unch, may not realize how | ong we go before we break for
lunch. So | would like to find out if any of themwould Iike
to testify now

If you are a producer and you are here to testify,
woul d you cone to the podiumand tell us who you are, and tell
us if you want to testify nowor if you would like to wait.

Don't be shy. W like to identify people even before
we call you to the witness stand. |If you would go to the
m cr ophone and speak into it. And first, tell nme your name and
how you spell it.

MR ROCSA: M nane is Noel Rosa, NOEL, ROS-A

JUDGE CLI FTON: Thank you. And what organization are you
affiliated with?

MR ROSA: MF. Rosa Dairy. I'malso affiliated with
Rosa Brothers M| k Company.

JUDGE CLIFTON: Wuld you like to testify before |unch or
after lunch?

MR ROSA: Well, | don't know what your lunch hours are
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here, so I, if you can tel
JUDGE CLI FTON:

i s about an hour from now.

Very often we don't break until

me what the agenda | ooks |ike.
1: 00, which

1: 00 or after.

MR ROSA:

Yeah,

m ght as wel |

go ahead.

Ckay.

JUDCGE CLI FTON: kay. Good. Please be seated and I'Il see

who el se is here. Thank you.

MS. MARTIN. Hi, |I'mBarbara Martin.

JUDGE CLI FTON:  And your first name is spelled how?

M5. MARTIN. B-A-R-B-A-RA
JUDGE CLIFTON: Al right. And your |ast nane?
M5. MARTIN  Martin, MA-RT-1-N

JUDGE CLIFTON:  And with what conpanies or entities are you
affiliated with?

MS. MARTIN  Dairy Goddess Farms and Dairy Goddess

Far mst ead Cheese and M I Kk.

JUDGE CLIFTON:. And is it true that those conpani es have
been supplying that marvel ous mlk that we have been enjoying
at the refreshment table?

M5. MARTIN: Yes, it is.

JUDGE CLIFTON: | thank you very much.

Woul d you like to testify before lunch or after |unch?

M5. MARTIN. | can go after Noel, that's fine. So if

there's tine after his, then | can go, and then we can break

for lunch, if it's close to that tine.

JUDGE CLIFTON: Al right. | think that m ght be a good
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plan. If you will be seated, I'll find out who else is here
who expects to testify today.

All right. If you are a producer and you would like to
testify today and you have not yet cone to the podium please
do so now.

State and spell your name and you may have to | ean down
into that mcrophone. Howtall are you?

MR AHLEM 6'4", at least | was at one time. M/ nane is
Janes Ahlem J-A-MES, AAHL-EEM | go by Jim though.

JUDGE CLIFTON:  Ji mbo?

MR AHLEM Jim

JUDGE CLIFTON: Ch, Jim though. What part of today woul d
be best for us to take your testinony?

MR AHLEM | can wait until after lunch

JUDGE CLIFTON: Al right. Geat. Wat entities are you
affiliated with?

MR AHLEM | have ny dairy, Janes Ahlem Dairy, and
H | mar Cheese.

JUDGE CLI FTON: Excellent. Thank you. And who else is
here who woul d like to testify today?

MR. MALDONADG:  Good norning, your Honor. M nane is
Jose T. Maldonado and |'m here to represent Marquez Brothers,
I nternational.

JUDGE CLIFTON: | know how to spell Jose, but I'll need the

spelling of your |ast nane.
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MR MALDONADO MA-L-D-ONA-DO

JUDGE CLI FTON:  Thank you. And what woul d be your choice
as to when to testify today?

MR. MALDONADO: Before lunch is fine or after |unch.

JUDGE CLIFTON: Al right. Very fine.

MR. MALDONADO  Thank you.

JUDGE CLIFTON: Is there anyone el se who would like to
testify today who has not yet conme to the podiun? Right this
mnute | see no one, but | suspect a few are shy. Al right.

Wiy don't we go forward and start with M. Rosa's
testinony. Wuld that be acceptable? Al right.

M. Rosa, would you cone to the wtness stand, please?
Pl ease nmake yourself confortable and make sure your nouth is
fairly close to the mcrophone. |1'Il swear you in in a seated
posi tion.

MR ROSA: (Ckay.

JUDGE CLIFTON: Good. | think that will work. |'m going
to have you raise your right hand, please.

Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR RCSA: | do.

JUDGE CLI FTON:  Thank you. | know I just asked you before,
but I want you now to again, state and spell your nane.

MR RCSA: M nane is Noel Rosa, NOEL, ROS-A

JUDGE CLIFTON: And | see that you have a prepared
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statenment. Do you want us to nmake copies of that so that they
can al so be made an exhibit or do you want to use it sinmply for
your own gui dance in stating your testinmony?

MR ROSA: Sinply for ny own guidance in stating ny
testi nony.

JUDGE CLIFTON: Al right. Do you say in what you have
prepared how | ong you have been involved in the dairy business
and that type of experience and background?

MR. ROSA:  Yes, | do.

JUDGE CLIFTON. Al right. Good. Very good. Then you nmay
proceed when ready.

MR ROSA: (Ckay. | would like to thank the USDA for the
opportunity to speak today. | would like to give you a little
background on our farmto start with. M brother and | are
third generation dairy farmers. Qur grandparents worked our
dairy farm-- our grandparents started our dairy farmin the
1900's with noney they saved fromny grandfather's work as a
dairy farmworker. Qur father worked on the dairy until he was
drafted into the Korean conflict. Upon his return, he married
our nother and started in a partnership with his parents at our
current location. After five years, our parents bought out our
grandparents portion of the herd and successfully operated the
farm by noderni zi ng and expanding it from 1953 until 1997.

While ny brother and I were in college, ny father made

us an offer. |If we agreed to return to the farmand provide
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| abor and managenent for five years, he would work us into
ownership of the herd. W all upheld our agreenent, and on
January 1, 1998, ny brother and | purchased our parent's
portion of the herd and | eased the facility.

After five years, we were then able to begin to
purchase the facility. W worked diligently and saved all of
our pennies and progressed -- and progressed. Additionally, we
started a manure spreadi ng conpany to suppl ement our incone.

In 2008, the drought in the M dwest pushed our feed
prices sky high, but mlk prices were still fairly good. In
2009, input prices continued to rise into the stratosphere and
mlk prices sank to unbelievable ows. W cut costs, worked
harder, and put cash from our other business into the dairy,
and yet burned the prior ten years of equity that we had worked
so hard to build. There was panic in the comunity. Dairy
farnmers were taking their lives. Mny of our friends and
nei ghbors | ost everything. And those that didn't, sold their
cows for beef price. Things were so bad that our cooperative,
Land O Lakes, set up a suicide hotline.

Qur famly was at a crossroad. M brother and | met on
this, discussed it several tinmes, and we concluded that we had
three alternatives. The first alternative was to | eave the
State of California, where our famly had dairied for three
generations and over 50 years. This would allow to us the get

a fairer price for our mlk relative to California's pricing
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structure. The problemwas that we would have to | eave behind
our friends and fam |y, and our spouse's friends and famly,
and a comunity that we had been a part of for over 50 years.

The second alternative was to | eave the dairy industry
conpletely and work in another industry. This was an option.
My brother and I were both col |l ege graduates, as were our w ves
but this wasn't a good alternative because the entire econony
was in a turnmoil at the tine.

The third alternative was to add value to our mlk and
vertically integrate our dairy farm This was probably the
most difficult alternative because it meant starting a new
busi ness while our main business was bl eeding cash. This is
the option we chose. W |iquidated our manure spreaders to
 aunch our new val ue-added operation. This operation provides
us hope for the future, however, the mgjority of our mlk is
still marketed through a cooperative. Most dairy farners don't
have this option, the resources, or the experience to start
this type of operation. |In other words, options one or tw are
the nost likely options for nost dairy farners in our
communi ty.

Today, | would like to express ny support for the
Federal M|k Marketing Order as proposed by the three
cooperatives. There are three reasons why | believe this wll
benefit the California dairy producers.

Price alignnent for hedgi ng purposes. In 2009, ny
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brother and | began using options in our mlk marketing
strategies. W are continually trying to protect prices based
on the Federal MIk Marketing Order, yet we are in the
California Marketing Order. This tends to add basis risk in an
environnment where we are trying to mtigate risk.

The second reason is, parity with the rest of the
nation. Over the last six years, as | have conversed with ny
hedge brokers, it has becone apparent to nme that Californiais
getting market signals much of the tine to reduce cow nunbers
and m |k output, while Federal MIk Market Order producers are
getting signals to increase production. It is inperative that
the entire nation receive the same narket signal
si mul t aneously.

The third reason is, the pool exenption for producer
distributors. As farmers operating a snall creanery, it is a
huge burden for us to comply with all of the reporting
requi rements and costs associated with a California M|k
Marketing Order, it discourages innovation, |ocal production,
and job creation. The Federal MIk Marketing Order with a 3
mllion pound nonthly exenption would alleviate these barriers
to entries for farmers.

In closing, | believe that the time has cone for
California to nove to a Federal MIk Marketing Oder. |
believe it will allow producers to hedge their production

properly, it will bring all dairy producers nationw de into
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pricing alignment, and it will foster innovation by snall
producer distributors. Again, thank you for the opportunity to
voi ce nmy thoughts and represent nmy fellow California dairy
farners.

JUDGE CLIFTON: M. Rosa, that was extrenely el oquent and
very focused. Very helpful. Wo would like to begin with
qguestions for M. Rosa. M. Beshore?

CRCSS EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Thank you very much, M. Rosa, for your testinony
today. | have just a couple of questions. Can you tell us a
l[ittle bit nore than | heard in your statenent about your val ue
added operation and the size of your farm how many cows you
m |k and that sort of thing?

A, Ckay. Qur mlking herd is 1,000 cows, we are slightly
bel ow county average in our county. And our val ue added
operation started in the fall of 2012, we started production.
And we currently process about 10,000 gallons a week, about 20
percent of our production.

Q And how does that, into what product?

A Fluid mlk and ice cream

Q Very good. \Were -- what part of the state are you
| ocated? | mssed that or | don't know it when | hear it.

A, Qur dairy farmis in Hanford, California, and our
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processing facility is in Tulare, California.

Q Very good. Now, one other question area. You talked
about hedging and your use of hedging, can you just -- and that
you found it to be difficult under the California system And
that's one of the reasons you feel that the Federal, you
support the Cooperatives' proposal for Federal Order. Can you
just elaborate a little bit about the efforts that, you know,
you have gone to? | think you referenced the brokers,

i nvest ment brokers, you reference using options. Just talk a
little bit nmore, because this has been a point of sone

di scussi on about, you know, what the efforts you have attenpted
as a dairy farmer to use the futures markets, use hedging
instrunents and the challenges that the current system presents
and how you think that woul d change.

A Right. Wll, you know, I'mno authority on it, and so
| have a consultant that | work with and we have call every
ot her week, where we discuss and we kind of |ook at the overal
| andscape of the mlk pricing environment, as well as feed
costs, and we try to lock in a margin. And it's not always
possi bl e. \Wen we can, we do. But we try to not, we utilize
options nore than actual futures contracts, because we don't
really want to ever cap ourselves in case the market does run
up for some reason. So basically we're using an option
strategy. And, you know, you have the California, to nake an

anal ogy here, you have the California mlk pricing is an
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orange, and the Federal MIk Marketing Order pricing is an
apple, and we're trying to hedge for apples w th oranges

Q Wiy can't you hedge with oranges?

A W -- it's different.

Q Ckay. It are there -- are there futures or options
instruments avail able to hedge directly the California price, |
guess?

A, No, not on regular basis. And that's the thing.
Sonetinmes the cooperative will come up with something, or you
know, there are opportunities here and there, but you can't
make a consistent hedging strategy with direct California
pricing. There isn't. So we have to go to the CVE, and we
have to, we have to set this up based on Federal O der
i nstruments.

Q kay. Very good. Thank you. Thank you very much.
Thanks again for your testinony.

JUDGE CLIFTON:. M. Rosa, when you came to the podiumto
identify yourself, you actually nanmed the entities with which
you are associated. And | don't think during your testinmony
you specifically naned them | would |ike you to do that
agai n.

MR ROSA: (Ckay. Qur dairy farmis MF. Rosa Dairy,
ROS A that was ny father and my grandfather's initials. And
our processing entity that ny brother and | started is called

Rosa Brothers M|k Conpany, | ncorporated.
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JUDGE CLI FTON:  Wio has the next questions for M. Rosa?
Let's see, we have got both, M. Vetne, if you would begin, we
have a nunber of people that have questions.

CROSS- EXAM NATI ON
BY MR VETNE:

Q Good nmorning, M. Rosa, |I'mJohn Vetne. |I'ma
representative for Hlmar. Congratulations on your innovation
W th your processing facility. | wi sh you well.

| want to go back to the three reasons that you hope
USDA wi || take back why you think there ought to be a Federal
Or der.

The first one, it would help your ability to make risk
managenent deci sions, your hedging would be inproved; is that
correct?

A, Correct.

Q That was nunber one. And the reason it's difficult for
you now i s because California's pricing systemdoesn't track
well with the Federal pricing system correct?

A.  That is one reason, yes.

Q Gkay. For risk managenent or hedgi ng purposes, are
there other things other than it doesn't track well?

A. Not that |I can think of off the top of ny head.

Q Ckay. So the first reason, then, would work for risk
managemnment purposes, just as well if pricing in California

tracked Federal Order pricing at whatever |evel relationship as
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long as it went up and down at the same tine, correct?

A. | don't understand that.

Q Gkay. You've indicated it doesn't track Federal O der
pricing. It would track Federal Oder pricing if al
California prices were a dollar nore than Federal Order
pricing, the track would be the sane. The |level would be
different, but the track would be the same, correct?

A.  Right.

Q Ckay. The second reason you gave was sinultaneous

mar ket signals to --

A. Correct.
Q -- increase or reduce production, correct?
A. Correct.

Q And that is, that's essentially |ooking at the sane
thing that the California system CDFA pricing doesn't track

Federal Order pricing.

A.  Yes.
Q Correct?
A, Yes.

Q ay. And so that, simlarly, would be resolved if
California, whether State or Federal regulation, tracked,
foll owed the up and down novenents of the Federal O ders,
correct?

A, Correct.

Q Gkay. And one of the, let me see if this plays a part
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inthat. As | understand it, the California Class 2 prices are
announced for two nonth periods, so they don't change from
nonth to nonth |ike the Federal Order systemdo. Have you, or
did you intend to include that failure to track as part of the
tracking problemwth priority one and priority two?

A No.

Q Gkay. Wth respect to your ice cream business, does
that matter?

A Yes, it does affect our ice cream But our vol ume of
our val ue added operation is very small.

Q Ckay. And it's nostly distributed in a geographic area

around --
A Yes.
Q ~-- the plant?
A Yes.
Q Thank you. Thank you very nuch.

CRCOSS- EXAM NATI ON
BY MR ENGLI SH.

Q Cood afternoon, sir, ny nane is Chip English. |
represent the Dairy Institute of California. | want to, it
actual ly happens, follow up fromM. Vetne, and | want to go to
priority nunber three. You nentioned the ability to be exenpt
as producer-distributor up to 3 mllion pounds, correct?

A, Correct.

Q Is that something that you're hoping if proposal, if
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Proposal 1 were adopted, that you would be able to take
advant age of ?

A Yes.

Q Gkay. So you told us that you have 10, 000,
approxi mately 10,000 gall ons a week. Now, some of that's
obviously in ice cream But there's a different exenption in
Federal Orders if you have 150,000 pounds or |ess, which would
be, I think, significantly |ess than 10,000 gallons a week,
correct? On a nmonthly basis?

A.  Uh-huh.

Q So you are not thinking you woul d be able to take
advant age of that provision for an exenpt plant, correct?

A. Right, | wasn't aware of that one.

Q | think we would agree fromwhat you have told us, you
probably don't qualify for that one anyway.

A. Correct.

Q What you would like to qualify for is the
producer - handl er exenpti on, because you do conme well below the
3 mllion pounds, you are |ooking |ike 350,000 pounds from ny
math. Does that sound about right?

A. Correct.

Q Gkay. Now, but you said that's 20 percent of your
mlk, correct?

A, Correct.

Q So you would continue, | mean, obviously you hope to
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grow, but nonethel ess you would continue to have a very
significant volume of your bul k be shipped to your cooperative?

A. Correct.

Q And do you own any quota?

A Yes.

Q Ckay. So you want to have an exenption on your
processi ng of about 350,000 pounds, and then you woul d
nonet hel ess ship to Land O Lakes and get a quota price on sone
of your mlk, correct?

A, Correct.

Q And otherw se, you would get the non-quota Federa
pl anned on the rest of your mlk, correct?

A. Correct.

Q | have no further questions.

JUDGE CLI FTON:  Wio woul d next |ike to ask questions of
M. Rosa? M. Francis?
CRCOSS- EXAM NATI ON
BY MR FRANCI S
Q WII Francis, USDA

M. Rosa, we want to thank you very much for appearing

at today's hearing. It's inportant for us to hear directly
fromthe farmers such as yourself, and | just wanted to express
our thanks for comng in. | do have just one question about

the operation. And so you have a dairy farmoperation, and it

Is a separate business structure that you and your brother own
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for the processing side of the business?

A, Yes, our dairy farmis a partnership, a genera
partnership, and our processing operation is a corporation.

Q Gkay. And one of the things that we look at is
definition of small business. And so you nentioned for the
farm ng side, a separate conpany, separate entity, you have
nore than 1,000 cows. And so we woul d assune that the gross
revenue fromthe sales on a yearly basis is greater than
$750, 000?

A Yes.

Q Ckay. So that would nean you don't qualify as a snall
busi ness. On the processing side, we use a threshold of 500
enpl oyees or less. And would it be safe to say that on the
processing side of your business you would qualify as a snall
busi ness?

A.  That would be very safe.

Q Gkay. | thought so. W just wanted to get that for
the record.

One other quick thing. Earlier in the hearing,
M. MAfee appeared on behal f of four groups, and he introduced
an exhibit, which | think we marked as Exhibit 48. And he
expressed simlar interests such as your testinmony today about
the inportance of being treated differently under the Federa
Order systemversus the current California system And |I'm

assum ng you have read and support his statenent?
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A Yes.
Q Okay. | believe that's all the questions we have. So
t hank you very nuch

JUDGE CLIFTON: Are there other questions tore M. Rosa?
M. Rosa, is there anything would you like to add?

MR. ROSA: No, not at this tine.

JUDGE CLI FTON:  Thank you very nuch. You have contri buted
a great deal. W appreciate it. Don't |eave yet.

M. Francis?
MR FRANCIS: It is just one quick follow up question
You nentioned as part of your processing operation, you
process ice creanf

MR. ROSA: That is correct.

MR. FRANCIS: And so ny question is, where would | be able
to get sone of your ice crean?

MR ROSA: Right here in Clovis. You can go to Covis or
Fresno, you can go to any Von's or Save Mart.

MR. FRANCI S: Thank you. | appreciate it.

JUDGE CLIFTON: M. Martin, | believe you are next.

MR HILL: Brian HII. Just a quick question. |'mlooking
at Exhibits number 103 and 104, and | know that they were
identified, but I"'mnot sure if they were entered into the
record, so | want to make sure that M. Beshore did, if he
want ed to.

MR, BESHORE: | do. | probably didn't, but I do want to
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move them

JUDGE CLIFTON: Let's see. | think we identified three of
t hem today, 102, 103 and 104.

MR, ENGLI SH 102 has been adm tted.

JUDGE CLIFTON: 102 is in. Al right. That's true.
remenber now.

Let's deal with these exhibits now. Does anyone have
any objection to the adm ssion into evidence of Exhibit 103?
M. English?

MR ENGISH | would love to ask questions.

JUDGE CLIFTON:  You can recall the witness. He's stil
here.

MR ENG.I SH He wasn't the w tness who offered them Your
Honor, | think 103 and 104 have a bit of the sane fate as
Exhibit 67, which is, | put a docunent together, | showed it to
a wtness, it wasn't the witness's work, and this w tness said
['I'l believe you if that's what you did. W have two charts
that were not prepared by this witness, and | don't think he
adopted them And | think if they are going to be admtted,

they will have to be admtted by a future witness. And | think

they suffer the same fate as Exhibit 67. | object to both 103
and 104
JUDGE CLIFTON: | think that's a wi se objection. | would

agree with that. M. Beshore, do you have any problemwth his

approach? 1In other words, sonebody fromyour teamw || have to

4595

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

tal k about them al so.

MR, BESHORE: | understand.

JUDGE CLIFTON: Al right. W'Il save themfor the future.
But all of you, don't let me forget to cone back to this issue.

Ms. Martin, would you -- are you confortabl e?

M5. MARTIN | am

JUDGE CLI FTON: Good. You may have to be closer to the
mc. M. Mrtin, I'll swear you in in a seated position.

Wul d you raise your right hand, please?
Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MS. MARTIN | do.

JUDGE CLI FTON: Thank you. Please state and spell your
nane.

M5. MARTIN. Barbara Martin. B-A-R-B-A-R-A Mrtin,
MA-RT-1-N.

JUDGE CLI FTON: Do you have a statenent that you would |ike
to have distributed and marked as an exhibit or would you
rather use it for your own guidance in giving your testinony?

MS. MARTIN  For ny own guidance.

JUDGE CLIFTON: Al right. And does it include information
about your background and how you becane a person in the dairy
i ndustry?

M5. MARTIN  Yes, it does.

JUDGE CLIFTON: Al right. Very good. You may proceed
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W th your testinony.

M5. MARTIN  Thank you. | ama third generation California
dairy farmer, married to a third generation California dairy
farner. W have been married for nearly 33 years and have two
children. W were both born in Los Angel es County, where our
grandparents had their dairy farms. Qur parents then noved to
San Bernardi no and Riverside counties.

In 2006, ny husband Tony and |, nade the decision to
rel ocate 1,000 cow dairy to Lenoore, California. Qur kids were
away at college and it was a tough decision to nmove away from
everything that we knew and | oved. W were just happy to stay
in California. Qur kids had wanted to conme back to the farm
W had already lived through so many ups and downs in the dairy
industry, so we made it if they wanted to come back to the farm
they had to go to college and get their degrees. Little did we

know t hen, there mght not be a dairy farmto cone hone to.

| have to admt, | was not going to conme here to
testify for these USDA hearings. | had told nmy story so many
times to CDFA. | e-numiled Secretary Ross al nost weekly. |

hel ped organi ze the protest in Sacramento in Septenber and

Cct ober of 2012. A large group of us organized hundreds of
dairy farnmers united together to plead with the CDFA for us to
be paid what the other dairy farmers in the nation were being
paid, or at least closer toit. W were begging to have

somewhat of an even playing field.
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California' s cost of production, on top of all of the
environmental requirenents and fees were killing us. Wile we,
for years, have been paid an average of $1.80 |ess per
hundr edwei ght of mlk than the rest of the states. | spent so
much time --

JUDGE CLIFTON: |'msorry, than the rest, a $1.80 per
hundr edwei ght | ess than what ?

MS. MARTIN.  Than the rest of the states.

JUDGE CLIFTON: Than the rest of the states.

M5. MARTIN  Yes, on average.

JUDGE CLIFTON: Al the other states other than --

M5. MARTIN In the Federal M1k Mrketing Order.

JUDGE CLI FTON:  Thank you.

M5. MARTIN | spent so nuch time fighting then. | spoke
out on social nedia; | vented on ny blog; | shared our very
personal plight, telling our whole story. It was a story that

was the sanme as nmany other dairy farmers in the state. |
shared nmy story with anyone who would listen. Al we got from
that tine spent, that tine away fromour farnms, was basically
nothing. W were thrown a couple bones from CDFA, but not hing
substantial. Only some tokens, hopefully to keep us qui et
until things |leveled thensel ves out again. The problemis,
things didn't level out. The downturns were harder and |onger,
the upturns were too short to get any nomentumfor us to

financially heal. | gave up hope in CDFA conpletely.
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stopped sharing nmy story with them | nean, if they could
wat ch our dairy industry |lose 450 dairy famly farms from 2009
to 2012, with still many nore continuing to exit, for them not
to think that was a crisis, | don't know what else is. |
wanted to screamat themfor not realizing, or even caring,
that there was something definitely wong with our system

They, CDFA, chose not to help us when we needed it the
nost. Their solution was putting together a task force. It
was too little, too late. And that was ny final straw. | had
finally realized once and for all that we will never get help
fromthem Ever. | knew that instead of spinning ny wheels
any further, | had to put that fighting energy into ny farmand
into ny new business, Dairy Goddess Farnstead Cheese and M|k

| was urged by fellow industry nmenbers to cone here and
tell ny story again. Again to you all. It was out of respect
for themthat | conme here today. | hope it sheds sone clarity
on just how bad it's been for so many of us here in California.
So here I go:

As | nentioned earlier, my husband and | noved to
Lemoore in 2006 with 1,000 cows. W bought an existing dairy
and nade a beautiful new barn. Things hit us hard and fast.
W noved during the worst heat wave that they had had for
years. W lost 50 cows in that heat wave. W worked day and
night trying to get up all of our shades to keep them cool, al

the while they were just having to adjust to a new barn and
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farm W thought we had noved to hell

| don't really know how | nmade it through that summer
living in a fifth-wheel, but things did inprove a bit. |
started raising the calves on our farmand we were fitting into
the valley life nicely.

In 2008, being an enpty-nester, | decided to take a
cheese class at Cal Poly San Luis Qoispo. | just loved it and
t hought some day | would like to do something on our farm Be
careful what you w sh for

There were normal ups and downs that we were used to.
And then 2009 hit. It was like a bad dream | still renenber
getting a check for fromour cooperative, DFA. The pay price
was $8.67. | cried with disbelief. | mean, how could that be?
What were we going to do? That check was not enough to feed ny
cows. Feed prices were high, fuel was high, the cost of
everything was going up, but our mlk price tunbled. The whole
industry was in shock. The bank stuck it out with those dairy
farmers that had enough equity. W borrowed off of our equity
to keep going, and we dug ourselves very deep. W were all in.
Al our cards were on the table. W kept praying that we would
have an upturn and praying it would be quick, but it wasn't
happeni ng.

| knew we had to do something different. W had to
generate nore income. W couldn't sit around and wait for the

walls to tunble. | told ny husband, Tony, that we shoul d make
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cheese. He thought | was absolutely crazy. But with some

pl anni ng and pl eadi ng, as wonen can do fairly well, he got on
board. | took $30,000 fromthe beef that | had raised and then
sold, and we turned his 250-square foot office into a cheese
plant. | sold ny first cheese at the Hanford Farnmers Market in
August of 2010. Though nmy growth has been slow, it has been
steady. | put everything -- | put everything | nmade fromDairy
Goddess back into the plant.

In 2012, | began bottling that pasteurized,
non- honogeni zed whol e m |k and whol e chocolate mlk. [|'mone
of only two producers that does mlk like this, and I'mthe
only one in California that produces chocolate mlk in this
manner .

| would do all of ny processing in the mddle of the
ni ght because | needed to nake sure that | had enough hot water
to conmpete -- that | had to conpete with, with the dairy.

While growi ng that business, | still worked on the
dairy and | was on a mission. | felt that if | was going to go
down, it was going to be with nmy boots on, and ny head up

In October 2011, we had to file for Chapter 11
Reorgani zation. It was the darkest time in our lives. It was
the hardest thing that we had ever done. | felt that it was
going to be the end of our farmand Dairy Goddess. W had so
many enotions at that tinme. You play the woul da, shoul da,

coul da card, and you say it over and over again.
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One enotion that | tried to fight was bitterness. |
was so bitter with CDFA for sitting back and letting it happen.
W were not the only farns that had to nmake that decision
That $1.80 per hundredwei ght difference than the Federal Order,
$1.80 is what had led us to what we thought was our dem se.

Had we been receiving the same price as the rest of the Federa
MIk Marketing Order, we would have avoided that filing.

| eventually put ny bitterness aside and | replaced it
wth humlity and gratitude. W were so very blessed that our
creditors agreed to a plan, and our vendors, each one of them
carried on business as usual for the nost part. Even in 2012
and 2013 when we were having difficulties with follow ng the
pl an due to the high feed costs, they stood by us and remai ned
patient. W put 110 percent into making our dairy and Dairy
Goddess succeed. We wanted to fulfill our plan. W didn't
want to di sappoint our creditors who had so nmuch faith in us.
W have often said that Dairy Goddess Farnstead Cheese and M|k
saved our farm Certainly not with its nmonetary benefits, but
because we were thinking outside the box and trying so hard.
Though its growth slow, it was nmoving forward. The last thing
that | personally wanted to do in ny 50's was to start a new
business. | always envisioned that | woul d be sl ow ng down by
this point. That was not God's plan for us and that's all
right. | amgrateful for where it has taken us and | am

grateful we are heal thy enough to work so hard.
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At the end of 2013 through 2014, mlk prices inproved.
We were finally seeing $20.00 plus milk, but | wasn't happy.
Fear set in again. | knew whenever the mlk price was up, it
was sure to cone down, usually sooner than later. | heard from
many in the industry that they believed that $20.00 per
hundr edwei ght woul d be our newnorm | didn't believe it for
one mnute. | wanted to sell it all right then and there. M
husband, God love him wasn't ready for that. He was scared of
change and what a future would be without our cows and dairy
farm

At the first part of this year |I decided, | personally
couldn't take it anynore. The mlk price was down again. |
was managi ng the dairy farm ny husband was taking care of al
the outside work, as well as helping ne with Dairy Goddess when
he could. | was busy growi ng Dairy CGoddess. | can make
product all day long, but | have to stay diligent in nmarketing
and selling it.

| do not have a sal esperson to do that. M daughter,
Tara, manages Dairy CGoddess operations full-time. | could not
have continued if she had not nade the decision to join us and
build Dairy Goddess. She, too, has a passion for it and is
commtted to its success. Wth her diligence, we have grown
enough to have hired a full-time production manager.

Wth an eye on building our brand and our business, in

2013 we started raising chickens for eggs. W have grown that
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mar ket and now sell Dairy Goddess Farnstead eggs. | want to
continue that nmonentum and eventual |y sell whey-fed pasture
pork and grass-fed beef.

As 2014 was ending, the mlk price down, the dairy was
a huge wei ght around ny neck, and | just couldn't fight anynore
to keep afloat. | wanted to stop the bleeding of the dairy
farm and concentrate solely on Dairy Goddess. This, by no
neans, was an easy decision for nme, but it was my intuition
telling ne.

My husband and | went to the California Cheese Festival
in March, which was held in Petaluma. | usually don't attend
t hese events, but | wanted to see sone organic dairies while we
were up there. | knew that many of these dairies would not be
in existence unless they had converted to organic farmng. |
t hought that m ght be a direction that we can consider, but one
t hat nmy husband bah- hunbugged about .

It was a successful festival for us, as we won the
cheese nonger conpetition. | was -- it was also in that road
trip that we nade the final decision to sell our herd and to
try to keep 100 or so cows for Dairy Goddess. W cried a |lot
during this trip. W were scared and not sure if we coul d nake
it, but we were now both on the same page.

The summer, this past sumer was a difficult one. M
son, a vet student at Cklahoma State University, came hone for

his break and we had to tell himof our decision. He was
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heart br oken, as he thought he would be com ng home to the farm
and working as a veterinarian when he was finished in May of
2017. M husband felt like he was failing himand he was
havi ng second t houghts.

| knew | had to really sell this organic thing nore and
nore. As this was happening, we acquired 40 acres next to our
existing farm It has a snall dairy barn and it was perfect to
m |k 100-plus cows and pasture themw th our pigs and chickens.

Qur full vision nowis to have a farmstand and a
destination dairy. W want to have a place where people can
come to visit, purchase our products, and | earn about farm ng
It wll give us the opportunity to do what | |ove to do nost.
My passion is to educate those who do not know about
agriculture. | want to give people the opportunity to see
firsthand where their food comes fromand to appreciate how
much work it is. | want people to know how nuch we care for
our animals, our land, and our environnent. To acconplish
this, I had to change what we were doing so that we woul d be
able to sustain our famly and our farm So in July of this
year, 900 of our generational Holstein cows |eft our farm
Most of those cows went to Nevada. This is what's happening in
to the dairy industry in California.

Many dairies are selling, and these cows are |eaving
the state. | left that day the cows were | eaving for schedul ed

sales neetings in Los Angeles. | left ny very sad husband. |
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hugged hi m good- bye, and | said this was for the best, we were

maki ng the right decision. Though in ny heart at that nonent,

| wasn't sure. | nmanaged to keep ny brave face until | hit the
road and | cried alnost all the way to Los Angeles. | was sad

and | was scared. Al of those things that we wanted and

pl anned were now in notion, and there was no turning back

Fast forward to today. W, for the nost part, are
happy about our decision of selling the majority of our cows.
Reducing the stress of the big dairy has hel ped us physically
and nmentally. W have just harvested our first transitional
organic crop of hay. |Its yield was better than expected. W
have another two years to be fully certified organic. W are
bui | di ng up our pastures and we're working to conpl ete our
smal | barn. O course we still have huge, huge chall enges
ahead. W need to |lease or sell our large dairy facility and
that's not easy with the current downturn. The | ast thing nost
want to do now is invest or expand into dairy.

The main thing, which was ny goal, was to have nore
time to concentrate and grow Dairy Goddess. W have now
expanded our cheese curd |ine and have been begun manufacturing
cream We know we nust expand our brand in our business to
make this all work. | pray everyday for continued health and
gui dance in helping me to achieve our goals. So this is ny
story, but I'malso here to share why | support California

joining the Federal M|k Marketing O der Proposal Number 1 put
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forth by the state's cooperatives.

| had never dreaned it so, but I"'malso a PD, a
producer-distributor. As a California producer-distributor,
that definition being, a producer-distributor is a vertically
integrated m |k producer that also is his or her handler, owns,
operates his or her own bottling or processing plant, and also
mar kets and distributes his or her own products.

We are a unique group in California. Even though we
are unique, we are thrown into the crazy California M1k
Pooling system Many processors have an auditor or even
several auditors in-house to keep track of all that necessary
paperwork that goes with reporting it to the pool. W are

required nmonthly reporting to both the CDFA statistics and

another formto the CDFA pooling. | amto the point where |
feel like | need to hire an auditor, even for ny very small
operation. | prefer not to hire, have to hire an auditor for

ny small conpany. Wat | need is a sal esperson to help ne sel
our product so I'mable to sell nore and | amable to create
more jobs. | want to be able to hire people to work and build
ny business. The noney spent on bureaucratic paperwork takes
away finances that wll generate grow h.

As a producer-distributor under the Federal M Ik Poo
Orders, each PDis provided a nonthly pool exenption of up to 3
mllion pounds of mlk as provided by his own production. The

PD exenption under the Federal O ders has been upheld in the
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courts and it is now settled |aw. W believe that exenption
for producer-distributors in Californiais the right thing to
do. It supports individual innovation, value added brandi ng,
new | ocal product creation, sustainability, it keeps financia
resources on the farmwhere they are needed. This is why |
support the Federal M1k Marketing Order for California along
wth amlk price to dairy farners being online with the rest
of the nation.

| appreciate you taking the time to hear ny story and |
apol ogi ze for its length. Thank you.

JUDGE CLIFTON: M. Martin, | know what it has taken out of
you just to share that story and | don't think it was |ong at
all. 1 just can't inmagine the work and the heartache that you
have endured and 1'mso glad you canme to tell us about it.

Coul d you tell me the precise nanes of the business
entities that you and your husband are involved with?

M5. MARTIN.  Well, when we first noved up in 2006, it was
Tony Martin Dairy. Since then, and with all of the changes and
bui | di ng our brand, he relinquished the name Tony Martin Dairy
to Dairy Goddess Farms. That wasn't very easy, | don't think,
wearing his T-shirt that says Dairy Goddess Farns on it, but he
seens to nmanage it okay.

And fromthat -- so in 2010, Dairy Goddess Fars,
Cheese, and in "12 mlk was born. So officially as of today

it's Dairy Goddess Farns and Dairy Goddess Farnstead Cheese and
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M I K.
JUDGE CLI FTON: Dairy Coddess Farns and Dairy Goddess
Farmstead mlk --
MS. MARTIN  Cheese and MIKk.
JUDGE CLI FTON: Okay. And chickens?
M5. MARTIN  And chickens. So hopefully we'll just
i ncorporate everything under the Dairy Goddess Farns brand.
JUDGE CLIFTON: | see. Very good. | note that much of
your testinony was delivered with tears, and | appreciate that
very much. Who would like to ask questions of Ms. Martin?
CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore. | just have one or two questions. Can
you explain what you neant by, "sold your generational Hol stein
cows" ?

A, Right. Since we were raising our -- | was raising the
calves on our farm and before that we, everything was
remai ning on our farm So we had generations of animals that
we had to watch leave. It was a really difficult day, as you
can i nmagi ne.

Q So how many generations had been in your famly's farn®

A So | amthird generation in California, and ny husband,
so that was three generations.

Q Raght. | was actually tal king about the cows.

A Wll, we had sone that we varied on, so we had three
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generations of that we have had, since, you know, |ines of cows
t hat we have brought through.

Q So the sanme cow fam lies and generations of cows have
been carried on by your grandparents and your parents?

A. That's right.

Q And you. Ckay. Your famly, you originally started
dairying in Southern California?

A. That's right.

Q Ckay. And what year or about when?

A, So we were both born on, in Los Angeles County on our
grandparents' farms in the '60's. And then in late '60's, '68,
"69, ny parents noved fromArtesia to Riverside County. M
husband's famly also did the same, and they were in
San Bernardino County, and that's where we raised -- there was
alittle different. We didn't farmthe feed for our cows. So
when we noved up in '06, that was another thing that we were
going to, knew we needed to do to bring on to supply feed for
our cows.

| actually worked, as nmy dad would say, "in town".
Mbst of the Southern California, nmost of us did work in town.
| was actually a travel agent for 20 years. And that provided
the insurance for our famlies.

Q D dyour -- did your farm had been in Southern
California for years before the Gonsal ves | aw?

A, Yes.
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D d you have sone quota?
W did. W had to sell it during the downturn.
Ckay.

W were all in.

o > O > O

Thank you.
JUDGE CLI FTON:  Who next has questions for Ms. Martin?
CROSS- EXAM NATI ON
BY MR FRANCI S
Q Thank you. WII Francis, USDA
Express our appreciation again, for comng and telling
your story. It's very inportant for us to hear that, and I
appreciate you struggling through that. Thank you.
So just totalk a little nore about your operation, and
"1l ask the sane questions that | asked M. Rosa. You have a
separate operation now for your 100 cow herd and a separate
busi ness for your Dairy Goddess Farmnstead cheese --

A Yes.

Q ~-- operation. And so relative to the farm and again,
we're not asking you to reveal any confidential proprietary
information, but the threshold we use is $750,000 annually
gross sales. So would your farmoperation fall bel ow or above
that level, if you know?

A It now falls bel ow.

Q Ckay. So that would, by our definition, qualify as a

smal | business. And again, on the processing side of the
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busi ness, |'massum ng you don't have nmore than 500 enpl oyees?

A No.

Q Not yet?

A.  Not yet anyway.

Q Gkay. | had one nore question. | want -- | want to
just reference you to our Exhibit 1. And I can get you a copy
of this, but it's inmportant to understand, you read a
definition for producer-handl er, producer-distributor, and I'm
just curious is that a current state CDFA definition?

A No. That is, I don't know what CDFA's definition.

That is the Federal.

Q Gkay. What we're talking about for the purposes of
this hearing is laid out in this Exhibit 1, and we don't need
to get into a lot of detail, but | just want to point you to
the rel evant sections where the definitions that are being
proposed for this hearing are |located, and then it m ght be
inportant for you and the others to take a | ook at that and see
whet her you woul d neet that definition or not.

And so we have nunbers on here, and this is al
published in the Federal Register. And so our Exhibit 1 is the
Federal Regi ster docunent from Thursday, August 6th, 2015. And
on page 47212, it would be in the upper left hand corner, and
if you |l ook at that bottom of the m ddle colum where it says
1051. 10, that spells out the proposed definition of

producer-handl er, and that would be for Proposal 1, which is
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of fered by the three cooperatives.

The sort of conpani on | anguage under Proposal 2 appears
on page 47221, a few pages after that, also in the second
colum. So that was 47221 in the upper right hand corner

A Ckay.

Q kay? And then there are additional proposals relative
to producer-handler treatnent, and that appears in proposal
nunber 3, which is alnost at the back. So if you go to the
back page and flip over to page 47235 there's sone | anguage
there that talks a little bit about quota, but that's quota as
it applies to producer-handlers. And then proposal 4, while
there's not specific |anguage, it could be related to how
operations are treated fromoutside the state.

So I'mnot asking you to react to that right now, but
we don't want people to be msled by the Federal Order com ng
in wth a proposal to conpletely exenpt producer-handlers or
producer deal ers, and al so, based on the description of your
operation, where the farmis a separate entity fromthe
processing side of the business, it may not neet these
definitions. However, as sone earlier folks mentioned, there's
a different threshold for an exenpt plant. So if you are
150, 000 pounds a nonth or |less, you would be exenpt. And al so,
just to clarify, exenption wouldn't necessarily nean you don't
have to file paperwork. But we do --

A. Right. | understand. | understand.
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Q W do have folks in our Market Adm nistrator offices
that are very good at hel ping smaller operations work through
t he paperwork, so hopefully we wouldn't require all the
paperwork that would | ead you to hiring a separate person just
to fill that out, but we're very cognizant of that, and we try
to cooperate to make sure you do things the right way.

A Inlife, there's paperwork. | understand that. And
even the people that | do work with at the COFA, | may have ny
frustrations, they are good, hard working people that do help
us as well. So by no neans are they in the office in the

trenches actual ly hel pful.

| think it's inmportant, | nmean, this is a relatively
new change that we have made. And ny heart is still very nuch
a dairy farmer. | believe that | have seen so many dairy

famlies | ose everything, and | can't inagine not being, I
nmean, we have been paid, underpaid for so long. So | guess I'm
probably, | told you my story, we are just a farmer and trying
to piddle away to hold onto ny little farmnow. It was once a
| arger farmand those scars, those wounds are still really --
so | amhere really for the California dairy industry. And to
not be paid a fair wage for our mlk that everyone else is
providing, it really is a crime, and | think that crine needs
to end.

And there's a beautiful part of being a PD, and |

nmentioned a little bit that, I, especially when we have a
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t housand cows, | can make product all day long. But you don't
do that, because you don't do it unless you have a market for
it.

Dai rymen have been a little bit, you know, | was very
much a supporter of supply nanagenent. | nean, pretty nuch
Busi ness 101. You know, if you have too nmuch of sonething, you
are not going to get a great price for it.

My product is small, it's nitchy. | prefer, you know,
staying within that line. People ask ne, well, are you going
after the big stores and this and that? | thought, |'m happy
with ny little nitch product for now But -- but in any case,
we, as dairy farmers here in California, we, you know, we have
these large plants that need our product. W get going, supply
managenment by the co-ops were put in, but -- but it always
seened it kicked in when it was too late.

| don't have real answers, other than | know that it
was us dairy farnmers that ended up taking the brunt of
everything. The co-ops |ose, we lose. Too much mlk, our
price goes down.

| never could figure out why or how we got to the point
where we were actually paying for our mlk to go to the plant
that's going to process it and have all the power to nake the
noney off of it. | mean, when our, when our mlk left the
farm we didn't know what price we were going to receive for

it. | mean, how did we get to this point? How did we, as
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dairy farmers, allow some of these things to happen? | know
it's too make m |k, and have big dairies, and that's great.
I'mall about people wanting to grow and anbition and strength.
I'mall for our processors making noney. | nean, when they are
doi ng good, we are doing good. But | don't believe anything
shoul d, shoul d happen at the dem se of another industry. And
to lose 450 dairy famlies that will never cone back, nor
mention suicides. Just in our county alone we had four
suicides. DFA, Land O Lakes had suicide hotlines. | nean, for
goodness sake, if there's a freeze and some oranges are
affected, it's all over the news. Yet, we have dairynmen having
hotlines set up because of suicide, and that's just a nere
blip. ©h, those dairynen. You know, they nake too nmuch m |k
Get nore efficient. If | had heard that one nore tine, get
nore efficient, I was going to scream | nean, how rmuch nore
efficient do we get? And then we get efficient, and then they
conplain we have too nuch mlk and we don't get paid for it
anyway.

California' s a tough, tough place to do business.
Regul ations, environnent, and all we wanted to be is on the
sane page as everyone else. Wiy are we giving this California
discount? How did it get to that point? Wo nade those
decisions for us? What say, did we as dairy farmers, have?
Vell, we own the co-ops. Yeah, we do. W all said, we finally

got to the point where we got sone type of, you know, limts,
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you know, where we had to buy base. WelIl, over that base, you
are going to have to pay. | never really saw that kick in.

Wiy did we have bases? Wiy -- | nmean, why, basically one or
two percent that were over that affects the whole price, so how
did we get to the point, where, then we were getting, you know,
$11.00, $10.00, $12.00 milk, when it was really just the one or
two percent. So what about those people that were producing
the one or two percent over? | wasn't overproduci ng over ny
base.

Qur industry has a lot of problems, and I'msure
there's -- | don't think it's going to be, you know, Utopia
wth the Federal MIk Marketing Orders, they have problens,
too. But at |east we have a fighting chance and we're all on
the sane playing field. | think ny rant's done.

JUDCGE CLI FTON: Ms. Martin, when you tal ked about the base,
that was a self-inposed limt on production?

M5. MARTIN  Through our cooperatives. So there was, base
limts were put in, and if you wanted to produce nore then you
woul d have to buy base. But the idea was there, but we never
really saw the full measure of what -- what we can. And again
if we in California have our pooling, you know, and that was
kind of the attitude, you know, well, so what, | cut back mlk
| make | ess, but then nmy neighbor is just full steam ahead and
not doing it. You know, so there is some |ack of unity.

During that tinme when we were actually protesting was
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probably one of the only times that | have saw dairymen unite.
And it really took that big of loss, that many that that nade
that happen. And as | still -- | -- dairynmen are good peopl e.
Dairy farmers are good people. But what they want to do is
they want to do what they do best. And that is, work on their
farnms, take care of their cows, and produce mlK.

A lot of things got out of our hands because we're busy
doing that. W don't have tinme to cone to things like this
and sit here from9:00 to 5:00, with an hour lunch break. |
really comrend you all for doing it. But we have things to
tend to. And when that happens, you |ose control.

And | think, | remenber ny dad tal ked about the
Gonsal ves M1k Pooling Act, how happy, how relieved he was
because he could just concentrate on making mlk. Taking care
of his girls, making mlk, and there was a home, a place for
his mlk to go. And wth that, | think ever since then we have
became a little conpliant. They know best. |'mjust a farnmer.
What do | know? They are smart. They represent us. They are
going to watch out for us. But that conplacency led to a | ot
of our problens today.

JUDGE CLI FTON:  Wat county is your 40 acre farmin?

M5. MARTIN.  Kings County.

JUDGE CLIFTON: K-1-N-G S?

MS5. MARTIN:  Uh- huh.

JUDGE CLIFTON: And the big operation, is it in the sanme
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county?

M5. MARTIN.  Unh-huh, yes. They are actually right next
door to each other

JUDGE CLI FTON: Wo el se has questions for Ms. Martin. W
t hank you so very nmuch for comng and testifying. |1'mglad you
changed your m nd when you had given up on trying to influence
gover nment .

M5. MARTIN.  Thank you.

JUDGE CLIFTON: | just -- you will take that with you, the
Federal Register and those are just the pages. Thank you very
much, very nuch.

Did all of you hear that? Thanks everybody, she said.

All right. So | need to know fromthe group, either we
shoul d break for lunch. 1It's about 1:16, before we take the
next witness. |t appears we need to -- so, please be back and
ready to go at 2:35. 2:35. Thank you.

(Wher eupon, the lunch recess was taken.)

---000- - -
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MONDAY, OCTOBER 26, 2015 - - AFTERNOON SESSI ON

JUDGE CLIFTON: We're back on record at 2:36. | see that
we have an exhibit being distributed. It's the testinony of
Jose Mal donado. So if you have not -- yes, M. Ml donado, if
you woul d come forward and be seated in the w tness stand.
If you have not been at your place, and you need your copies,
pl ease rai se your hand so that they can be distributed to you.

MR, ENGLI SH:  Your Honor, Chip English. | believe |I have
al ready done so, and obviously, left four for USDA, and one for
you, and one for the court reporter.

JUDCGE CLIFTON. Ms. Elliott, will this be Exhibit 105?

MS. ELLIOIT: That's correct.

JUDGE CLI FTON:  Thank you. 105.

(Thereafter, Exhibit 105, was
mar ked for identification.)

JUDGE CLIFTON:  Now, | have placed M. Ml donado in the
W t ness stand even though we have others to testify, because |
understand he's got a short anount of time. M. English, at
what point does he have to | eave this roon?

MR ENG.I SH Today when we close. He's got until today.
And we obviously, have the other w tness through H | nmar,
M. Ahlem and there was a little armwestling and this is how
it ended up, but we're hoping to get M. Ahlemon the stand as
wel | today.

JUDGE CLIFTON: Very fine. That would be great. And
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normal ly, M. Ahlem | would have taken you first, but | want
to make sure we finish wwth M. Ml donado before we | ose him

MR. ENGLISH. And just to be clear, M. Ahlem has agreed,
al though -- anyway, we are appreciative of trying to get this
to work this way.

JUDGE CLI FTON: Good, thank you. All right. Then, let us
do this, let nme swear in M. Ml donado to begin wth.

M. Mal donado, would you renain seated but raise your right
hand?

Do you solemly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR MALDONADO | swear.

JUDGE CLI FTON:  Thank you.

MR. MALDONADO  You're wel cone.

JUDCGE CLI FTON: Wuld you please state -- | know you have
done this already, but | like to do this before every w tness
testifies. |f anybody wants to do a search of the transcri pt
for where a new w tness begins, look for the word "spell" or
"raise your right hand" something like that. Wuld you state
and spell your nane?

MR. MALDONADOC: Okay. M nane is Jose Trinidad Mal donado.
My first name is J-OS-E mddle initial T, and last nane is
Mal donado, MA-L-D-ON-A-D-O

JUDCGE CLI FTON: Now, did you actually state your mddle

nane?
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MR, MALDONADO | did. Trinidad, T-RI-N-I1-DA-D

JUDGE CLIFTON: Terrific. Very good. Al right.
M. English, you nay proceed.

DI RECT EXAM NATI ON
BY MR ENGLI SH.

Q Thank you, your Honor. M. Ml donado has a five and a
hal f page statement that's been marked as Exhibit 105, but you
w || quickly see that page 2 is sone tables and graphs; page 3
is nostly tables and graphs. And obviously we are not
expecting the court reporter to reproduce those, but obviously
the exhibit will count for that.

| amgoing to ask M. Ml donado a couple of prelimnary
questions after he reads his first sentence, and then |I'm going
to let himgive all the testinony, and then I'mgoing to cone
back and ask about the tables and graphs, rather than interrupt
him So if you would read your first sentence.

A, Sure. M nane is J.T. Mal donado of Marquez Brothers
International, Inc., based in Hanford, California.

JUDGE CLIFTON: It's a good thing that you have it in the
record, because the court reporter will be able to look at it.
| actually only heard every other word.

MR MALDONADG: | got it I'lIl slow it down.

JUDGE CLI FTON: Thank you.

BY MR ENGLI SH

Q So actually go ahead and read the next paragraph slowy
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and then I'll ask some questions.

A.  Very good.

Marquez Brothers International, Inc.'s primry business

focus is in the manufacturing --

Q Still too fast.

A Al right. In the manufacturing and distribution of
H spani ¢ cheese products. Since the foundation of Marquez
Brothers in 1981, we have grown our business as denand for
cheese products has expanded. Qur particul ar cheese nmarket
demand is highly price sensitive and very conpetitive. W are
in the business of manufacturing H spanic-style specialty
products, such as Queso Fresco, cheese, creans, and drinkable
style yogurts. The manufacturing of these specialty cheese
products are highly labor intensive, |acking the econom cs of
scal e conpared to | arge cheddar cheese automated plants that
produce 40 pound bl ocks. Contrary to the testinony of previous
W t nesses, Hi spanic variety cheese products manufactured in
California do not enjoy any conpetitive advantage with the sane
products manufactured closer to main popul ation centers of the
United States. M testinmony will present nore detail of the
cost chal | enges Hispani c cheese nakers face primarily because
we are located in California.

Q At this point, with all the witnesses, we'd like to
know a little bit nore about you, for the record. So when did

you start wth Marquez Brothers?
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A 1997.

Q Gkay. And before that, what did you do?

A. Before that | worked in the grocery stores, and | was
involved in electronic engineering, and also | had ny own farm

Q And what do you do now for Marquez Brothers?

A I'mthe CGeneral Mnager for Marquez Brothers.

Q For the plant?

A, For the plant.

Q kay. Al right. Please proceed.

A, Wth regard to the value of whey to plants of our size

and product mx, Marquez Brothers reluctantly invested in a
whey processing plant in 2004 in order to reduce the cost of
di sposi ng of the whey. This investnment was -- this investnent
cost was nore than any other investnent Marquez Brothers had
ever made. The investnment decision was driven primarily by the
rising environmental concerns wth whey di sposal and the cost
of whey di sposal, not the projected financial return.
Furthernore, Marquez Brothers is primarily in the cheese
busi ness, and investing in a whey plant was a necessary, but
unwant ed, investnent decision outside of our core conpetencies.
Wth respect to maki ng whey processing investnents
wthin the industry, it is generally acknow edged that a pl ant
must produce at least 1.2 mllion pounds of whey per day in
order to reach the econom es of scale necessary for a whey

pl ant investnent to break even. Adoption of any sizeable 4b
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mlk price increase will result in not only small/medi um size
cheese manufacturers not able to recoup their investment, but
the extinction of California small/nmedi um size cheese
manuf act urers.

In California, cheese manufacturers have experienced
regul ated price increases which have presented challenges to
smal | / m d-si zed cheese manufacturers conpanies, specifically
because of the limt on the value that can be derived fromthe
byproducts side of the cheese nanufacturing. For exanple, on
the input side, a cheese plant will have m |k input of
approxi mately 12.3 percent solids, if you see Table 1.

Table 1 shows butterfat at 3.5 and solids not fat of
8.8. Total combined is 12.3 percent solids.

The output fromthe mlk's 12.3 percent of tota
solids, approximately 48 percent of these solids stay with the
cheese, and 52 percent of that go with the whey. See Table 2.

And graph 1 and 2, as well. It clearly shows how nuch
of that butterfat and solids not fat, 3.15 percent of the
butterfat stays with the cheese, 2.75 percent of the solids not
fat stays with the cheese of a total of 5.9 percent of total
solids end up with the cheese.

On the whey side, .35 percent of the butterfat goes to
the whey, and 6.05 percent goes to the other, solids not fat go
to the whey for a total of 6.4 percent total solids end up at

the whey stream You add all that up together, it balances to
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12.3 percent total solids that originally cane in with the
m K.

It is well known that in cheese naking -- |'mon page
3. It is well known that in cheese naking, if one starts with
approxi mately 100 pounds of mlk, you will get nore or |ess
roughly 10 pounds of cheese and 90 pounds of whey. What the
solids content of 6.4 percent before the whey cream separation
of the solids in the original mlk, which is approximately
12. 3 percent, of the solids end up in the cheese, and 52
percent end up in the whey. Wth perneate |actose at about 85
percent of the total whey solids, being the dom nant whey
solid, followed by the whey proteins and m nerals.

So if you go back to page 2, and if you | ook at graph
1, you can see where the 52 percent of the whey total solids,
5.11 percent ends up in the whey cream 9.45 percent ends up,
Is the protein, and 85.44 percent is perneate |actose.

Goi ng back to page 3, second bull et point:

O the whey solids that stay in the liquid whey after
t he cheese nmaki ng process, approximately 9.45 percent of the
whey solids goes into the manufacturing of WPC 80; 5.11 percent
Is the whey creamy and again, over 85 percent of the total whey
solids go into pernmeate. W just |ooked at the graph and table
to serve you

In California, out of the 57 plants that nake cheese,

only 13 plants have some sort of whey concentration facilities.
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See Exhibit 96.

O the 13 plants that process whey, maybe about a third
may have the econom es of scale to dry perneate and | actose.
The graph bel ow, graph 3, also shows the breakdown of the
conponents fromthe whey, which is the perneate, the whey
cream and the WPC 80, just a different way of looking at it.

To capture the maxi numval ue of the whey stream it is
inportant to have the ability to take it all the way to a dry
state. Unfortunately, the installation of whey evaporators and
dryers is an extremely capital intensive operation and subject
to | arge econom es of scale. Small and nedium size cheese
conpanies like MBI, don't dry pernmeate/lactose fraction and
don't have the ability to fund a 35 mllion perneate drying
facility, so will be unable to capture revenues to keep up with
the rising mlk cost, specifically in 4b whey conponent
formul a.

JUDGE CLIFTON: M. Ml donado, let ne interrupt for just a
mnute. W're at the bottomof page 3. Wen you read 35
mllion, what was the unit, 35 mllion what?

MR, MALDONADO: $35 million to build a dryer to dry the
per neat e.

JUDGE CLI FTON:  Thank you.

MR. MALDONADO  You're wel cone. W don't recoup the ful
val ue of the whey. Finding experienced people to run this

conplicated equi pment is no small task. Wey evaporation and
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drying is governed by huge economnmies of scale. Snall and
medi um si zed plants don't individually have enough whey vol une
to justify the expenditures. Sales and marketing expertise is
critical to economc success, and nost small and medi um cheese
plants don't currently have the expertise in-house. In tineg,
and when additional plant capacity is needed, the cooperatives
propose regulated mlk pricing fornmula applicable to cheese
plants will discourage investment in new cheese plants, NAPC
plants, and will make it difficult for some plants to continue
operati ons.
According to the M|k Pooling data table prepared by
CDFA titled "Pounds of MIk Processed into Cheese," which is
al so Exhibit 96:
1. 43 plants presenting approxi mately 75 percent of these
57 total plants producing cheese in California are, on
average, processing |ess than 788,000 pounds of |iquid
whey per day. (Assuming 21.7 mllion pounds average,
m | k pounds per nonth. And | also show how I
cal cul ated that 788,000 pounds of Iiquid whey.
(Assum ng avg. 21. 7M m | k pounds/ mo*87%vyi el d in whey
di vided by a 24 day per nonth operation).
These cheese factories are nostly too snmall to dry whey
or process whey to get at whey proteins, they |ose
money every nonth on this portion of the Cass 4b

price.
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2.

3.

| ess

perc

4.

Six plants representing approxi mately 10.53 percent of a
57 total plants producing cheese in California are
processing less than 1.13 mllion pounds of |iquid whey
per day.

(Assum ng avg. 31M m |k pounds/ no*87%yield in whey
di vided by a 24 day per nonth operation).

In other words, 49 plants in all, representing
approxi mately 85.96 percent of the 57 total plants
produci ng cheese in California are either not
processing or processing less than 1.2 mllion pounds
of liquid whey per day, which is at or around the
break even point.

These 49 plants produce | ess than 19 percent of the
total cheese output, according to the Exhibit 96.

JUDGE CLIFTON: | know it is a tiny thing, but when you say
than 19 percent, your figure on page 4 is actually 19.1

ent .

MR MALDONADO  19.1 percent, yes.

JUDGE CLIFTON:  Ckay.

MR MALDONADO:

Al though all 57 plants woul d be severely financially
I npacted by the increase in the mlk price, 43
processing plants will probably never recover their
i nvestment, and 6 other plants will struggle to break

even, taking them decades to recover or see return, if
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they were to build a whey plant. These plants are

financially burdened when they, when the whey narket

price increases dramatically or reaches certain

t hreshol ds.

Even for conpanies |like ours that have some whey
processing capabilities, growh in cheese manufacturing and
distribution will be severely restricted should we experience
further | osses in our whey business. Qur experience has been
that during the first three to four years of our whey
operation, we did not see any profits.

Cheese whey di sposal has al ways been a burden and an
envi ronmental problem historically costing Marquez Brothers
1.5 mllion per year of with zero revenue value and no mlKk
al lowance in a 4b price to recover whey disposal cost over the
years.

JUDGE CLI FTON: And that cost was 1.5 mllion what?

MR. MALDONADGO: That was the cost to di spose of the whey
prior to building our whey plant.

JUDCGE CLIFTON: Ckay. And that was $1.5 million per year.

MR. MALDONADO:  Annual ly.

JUDGE CLIFTON:  And what | really want you to say out |oud
I's dollars.

MR MALDONADO: $1.5 million. Yes. Sorry about that.

Further, there's no real recognition for the whey

di sposal cost |osses in the cooperatives' proposed mandatory
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Gass Il mlk pricing formla.

Historically, whey powder val ues conpared w th whey
protein concentrate values were simlar when cal cul ated on a
price per pound of protein basis. This led us to a decision in
2004 to finance a whey protein plant only. This decision was
driven by two key factors:

a. The environnental problem associated wth whey

di sposal would be alleviated if Marquez Brothers

I nternational could focus on growing its cheese

di stribution business, and

b. The pricing history in 2003 indicated that the

revenue streamfrom WPC 80 only would be simlar to a

whol e whey powder plant, and therefore, justify us

bui I ding a WPC 80 only plant, while disposing of

concentrated perneate as aninmal feed. And al so,

didn't put in here, but also disposing of the whey

cream

As | nentioned earlier, Marquez Brothers International,
Inc.'s primary focus is on cheese manufacturing and
distribution. Prior to constructing the whey plant, our cost
of dispose the whey conponent for years 2000 and 2005 was
approximately $7.5 mllion dollars, or $1.5 million per year.
The whey protein plant was conpl eted in August 2005, for an
i nvest nent anount of approxinmately $20 mllion. Despite our

multi-mllion dollar investnent to alleviate the environnenta
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probl ems associated with whey, we have not seen a return on
that investment. Qur total loss incurred from August 2005 to
August 2007, mainly due to the whey conponent, is approxinmtely
$7 mllion. To date, we have not yet recovered fromthese

| osses and we are years away fromRO. Wy? W sinply do not
have enough volume. Currently, the WPC val ues bel ow dry whey
val ues on a pound of protein basis, we are facing a very
chal | engi ng environment on the whey side of our business.

As a result of having the whey plant, we have seen an
increase in our hydraulic Biological Oxygen Demand, referred to
as BOD, and Electrical Conductivity |oads on our waste water.
This has led us to make another multi-mllion dollar investnent
in the waste water pre-treatnent plant in an operating cost of
approxi mat el y $200, 000 per nont h.

Cheese pricing at the custoner |evel has become much
nore difficult to price out to our customers because we can no
| onger gauge oursel ves based on the CME cheddar cheese prices.
The whey conponent distorts our margins and pricing mechani sns.
The cooperatives' proposed mandatory Cass I|Il price |evel
significantly increases the price of our nunber one raw
material, mlk, and the whey value has no correlation to the
CME cheddar cheese price. However, the cheddar cheese price
has a direct correlation to our cost per pound of mlk and
cheese.

In the Federal Oder, the entire value of dry whey
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(m nus the make all owance) that could potentially be generated
fromthe liquid whey produced from cheese production is
captured in the Cass IlIl mlk price. |In effect, this means
that the cheese maker is paying his producers for the val ue of
the whey that could potentially be generated fromtheir mlk,
whet her or not the cheese maker extracted the value fromthe
whey. The producers focus only on the lack of correlation of
the California price with the Federal Oder Class III price.

JUDCGE CLI FTON: Say that again, because, didn't quite hear
what you said after the word California?

MR. MALDONADO: The producers focus only on the |ack of
correlation of the California 4b price with the Federal O der
Cass Il price. This conparison is not valid. This year
cheese plants in Wsconsin could, and did, buy mlk at $7.00
under the Federal Order Class Ill price. It is doubtful
California producers will ever testify to that very rea
conparison with the regulated 4b price by the tine this hearing
concludes. They are unlikely to include information fromthe
article witten in the Cheese Reporter by John Urhoefer, on
May 8, 2015.

“Dairy producers gain a value for whey in their
mlk price in California and in states regul ated
by Federal M1k Marketing Orders. But California
has a better solution for val uing whey while the

explanation is a bit technical. The fundanenta

4633

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

reason why California is on the right track isn't
technical at all. The reason is this, cheese
makers pay dairy producers the value of dry whey,
but nmost cheese nakers don't produce dry whey.
VWhen whey prices are high, many cheese nakers take
i mrense | osses.”

According to the article, the majority of the cheese
conpani es that do not have the capability to process their
whey, are being charged the full price of whey in the mlk
price, wth no neans to recover, and placing a huge financia
burden on these cheese manufacturers.

He further states that:

"It's a fundanmental flaw in the Federal MKk
Marketing Order pricing if built-in discrimnation
agai nst small and m d-sized cheese nanufacturing
busi nesses that cannot begin to afford the cost of
dry whey manufacturing. Production of dry whey
requi res nmassive capital investnent in the tens of
mllions of dollars, and this investnent is not
possi bl e for nost cheese manufacturing small

busi nesses. "

M. Unhoefer recogni zes that the whey factor in the
Federal Order systemneeds to be fixed, and submtted comments
to USDA neking the case that dry sweet whey is not an

appropriate basis for the valuation of other solids in the
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Federal Order Cass Il price. "Nationally, there are only 32
dried whey plants, equal to only 6 percent of the 529 cheese
pl ants included in the NASS survey." This problem of
overvaluation is nmore acute in California where plants do not
have the Federal Order option pay under m ninmum class prices.
G ven the fact that the last five CDFA hearings have
resulted in price increases which have presented challenges to
our company, we support the Dairy Institute proposal. It is
critical to keep mlk prices at levels that still provide
margi ns for cheese makers to invest in new technology to keep
the plants operating, to invest funds in research and
devel oprment that will |ead to innovation, new products, and
expanded nmarkets for cheese and mlk. It would also
incentivize the processor community to grow by allow ng the
majority of the returns to be realized by those taking the risk
of the investnent, and increase m |k processing capacity in
cheese plants in a tine when there is excess mlKk.
I n conclusion, adopting the cooperatives' proposal will

strongly discourage cheese plant investnent and pl ace near
pl ant capacity at risk. At a tine when plant capacity --

JUDGE CLI FTON: Let ne have you do that sentence again. |
don't quite understand a phrase you have about near-term pl ant
capacity. So would you read the whol e sentence agai n?

MR. MALDONADO  Sure. Adopting the cooperatives' proposa

w || strongly di scourage cheese plant investnment in plants near
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termplant capacity at risk, at a tine when plant capacity is
needed for the continued health of both producers and
processors. M|k producers are not contributing to the

i nvestnents required to process whey and alleviate the
environnental problens associated with whey. W take all the
ri sk and processing whey, producers don't. W make the capita
i nvestnment in whey manufacturing facilities, producers don't.
W take all the |osses in weak whey markets, producers don't.

It is not sustainable to adopt a Cass IIl price as a
mandat ory m ninum price paid by California cheese plants.
California cheese plants are still struggling to adopt a
change, to the change i nplenented by CDFA fromthe 2011 through
2014, which to date has added 80 cents per hundredwei ght to the
price of mlk. Conpounding our problenms due to these increases
inmlk price, we are confronted with ever higher energy,
| abor, resin, petroleum based packaging materials, and workers'
conpensation costs to operate in California, which has made it
much nore difficult to be conpetitive in donestic markets.

Thank you for the opportunity to be here today.

BY MR ENGLI SH

Q Thank you, sir. You skipped a few headings, which I
think is fine, I don't think we have to read those into the
record, they are in the exhibit. There was one place, if you
go to the mddle of page 4, and | do think it makes a

difference. After the nunbered paragraphs, if you could read
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the | ast sentence that says "our experience has been."

A, Yes. Qur experience has been that during the first
three to four years of our whey operations, we did not see any
profits.

Q Ckay. You said the sane thing you read before, but you
have the word net profits in there.

A, Net profits, yes.

Q And you nmeant to read the word net, correct?

A. Correct. Yes, you are right.

Q Al right. So, you have quoted three times from
M. Unhoefer. And obviously those were his statenments in the
article, but do you agree with those statenents?

A. | do agree with those statenents, that's why | included
themin there.

Q And do you adopt themas if they are your own?

A Yes.

Q But the real point is that people outside of California
are recognizing this issue, correct?

A, That's correct.

Q kay. So just one other series of questions. Going
back to your first page in your --

JUDGE CLIFTON:. M. English, can | just deal with a
technical thing first? One word that was omtted on page 6 and
I think | would like to have Ms. Elliott put it in. It is at

the last full paragraph on page 6, the fourth line down. |'m
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| ooki ng at the phrase "we are confronted" and what
M. Mal donado said next was "with", and I'd just like --

MR. MALDONADG: | might have omtted that.

JUDGE CLIFTON: | would just like for us to insert the word
"with" in the docunent.

MR ENGLISH | think it nakes perfect sense, and thank
you, your Honor, for catching that.

JUDGE CLIFTON: Al right. M. Elliott, do you see where
we are?

M5. ELLIOIT: Yes.

JUDGE CLIFTON: Al right. So we'll just insert the word
"wth* there and then it wll be exactly as M. Ml donado said
it. M. English, thank you

MR, ENG.lI SH: Thank you.

BY MR ENGLI SH
Q So | have just a couple of questions nore.

You weren't here earlier, but it was reported to you
when you are tal king about the testinmony of a previous wtness.
There was testinmony by the previous witness that a plant in
Houst on, Texas faced conpetition from H spani c cheese coni ng
out of California. Do you have any conment on that discussion?

A. | did hear sonething about the Houston plant owned by
DFA made a comment in earlier testinmony. The only thing I can
say about that comment is that they are in a Federal O der

mar keting system so they can always depool, obviously, and pay
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a different price than the mninumprice at the Federal |evel.
W don't have that option here in California.
Also, in California, we do have hi gher |abor cost,

hi gher regul atory cost, workers' conpensation, and on and on, a
l ot of the points | made on the |ast paragraph of ny testinony.
There's just a much nore expensive operating environment here
in California than it is in Texas. But the nost inportant
thing is that the conpetitors can al ways depool. And given the
fact that there they are owned by DFA, and DFA can al ways, if
they wi shed, depool and have the conpetitive price.

Q And a cooperative can also reblend proceeds for its
dairy farners, correct?

A. Correct.

Q Ckay. And you don't know they are doing that, but you
know t hey have the ability, correct?

A, Right.

Q Your Honor, that conpletes nmy direct exam nation. |
move adm ssion of Exhibit 105.

JUDGE CLI FTON: Thank you, M. English. 1Is there anyone
that would like to ask questions of M. Ml donado about
Exhi bit 105 before determ ning whet her you object to its being
admtted? No one. |Is there any objection to the adm ssion
into evidence of Exhibit 105? There are none. Exhibit 105 is
admtted into evidence.

(Thereafter, Exhibit 105 was
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received into evidence.)

MR. ENG.I SH: M. Ml donado is available for
Cross-exam nati on, your Honor.

JUDGE CLIFTON: Wio will ask the first questions of
M. Ml donado? Thank you.

CROSS- EXAM NATI ON

BY MR BESHORE:

Q Marvin Beshore.

Good afternoon, M. Ml donado.
A CGood afternoon.

Q W have not nmet, but I'mthe attorney for the

cooperatives which have put forth Proposal 1 and requested this

hearing, so | have a couple of questions for you.

A.  Sure.

Q First of all, | probably mssed this, but what position

do you have with the conpany?
A.  The Ceneral Manager.
o --

O the cheese plant?
Yes.

But not of Marquez Brothers International?

> O > O > O

No.

Marquez Brothers International, of the cheese plant.

Q kay. So Marquez Brothers International is quite a

| arge enterprise, is it not?
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A I'mnot sure what your definition of a large enterprise

Q Well, it, just reading the website, it says you have a
distribution network that includes the United States, Mexico,
Canada, and Europe, and that Marquez Brothers International and
its affiliates have become the nunber one market |eader in the
aut hentic Mexican food segnent of the consunmer products
industry, and a major inporter of national |eading brand of
grocery itens from Mexico and Central Anerica.

Is that all correct?

A. That's correct.

Q You are nunber one in market |eader in the authentic
Mexi can food segment in U S., Mexico, Canada, and Europe?

A W would like to think so. It depends.

Ckay. |Is that a reasonably |arge enterprise?
Not necessarily.
| guess it depends what you conpare yourself to, huh?

It depends what you conpare yourself, yes.

o > O > O

Ckay. Well, conpared to sone of the dairy farmers that
' mrepresenting, would you consider yourself to be a
reasonably | arge enterprise?

A, W consider ourself to be a md-size.

Q Md-sized conmpany?

A, Md-size conpany.

Q Is that like S and P 500 m d-size?
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A No.
Q You have recently expanded into, what, the

entertai nnent and tel ecom busi ness as wel | ?

A No.
Q No?
A, No.
Q You have a website that says it's a market |eader in

the production and the distribution of authentic Mexican food
products, Marquez Brothers International has branched out into
ot her busi ness ventures. Additional services include

entertai nnment and tel econmuni cati ons.

A. That's probably just nore of our advertising.

Q I'lIl leave it at that. GCkay. So let's talk about your
cheese business a little bit. You are the General Manager of
the plant. So --

A Yes.

Q Your products include Queso Fresco, cheese, creans, and

drinkable style yogurts. So are they all made in the Hanford

pl ant ?
A, Yes.
Q Wiat -- by the creams, do you know how the products are

all classified in the COFA system the drinkable yogurts, are
they Cass 1 or Cass 2 or 3?
A, dass 2.

Q dass 2. And how about the creans?
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A. dass 2.

Q So, and the cheeses | assune are Class 3 or 4b | should

A, 4b, yes.

Q kay. So what portion of your production is in the
G ass 2 versus the 4b?

A, \WWat portion?

Q Yes, what percentage?

A. That's classified information.

Q Can you give us any range? |Is it less than, you know,
is it more than half dass 2?

A. | wouldn't want ny conpetitors to know what percentage

of production we have versus, you know, creans and Class 2 or

d ass 4b.
Q Ckay. Are there Hi spanic style cheeses -- are there
multiple -- do you -- do you manufacture nultiple H spanic

styl e cheeses?

A. That's correct.

Q Can you give us an idea of what sone of them are?

A W nake Queso Fresco; we nmake Panel a; we nake cotij a;
requeson; nenonita, there mght be a few ot hers.

JUDGE CLI FTON: kay. You just named four things | don't
know how to spell. Could you tell us again and spell each one
for us?

MR. MALDONADO  Sure. Queso Fresco is QU E-S-Q

4643

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

F-RE-S-CO

JUDGE CLI FTON:  Now, there were still four nore.

MR. MALDONADO: There's al so Panela, which is P-A-NE-L-A,
and there's also Cremeso, CGRE-ME-S-O

JUDGE CLI FTON: That sounds |ike "creneso."

MR. MALDONADO That's a creany type of cheese, yeah.

JUDGE CLI FTON: (Ckay. But you pronounced it "crenpso".
Spell it one nore tine for ne?

MR MALDONADO CGREME-SO

JUDCGE CLI FTON: kay. | still can't nake that work.

MR. MALDONADO: Hold on. Let me get that for you again.
CREMOSO Ckay.

JUDGE CLI FTON: That works for ne. Thank you. GCkay. So
Panel a, Crenmpso, and now?

MR. MALDONADO And also cotija, whichis GOT-1-J-A

JUDGE CLIFTON:  Cotij a.

MR. MALDONADG: Cotija, it's kind of |ike parnesan cheese.

JUDGE CLI FTON: And then one that sounded like --

MR. MALDONADO  Requeson, that's RE-Q U E-S-O N

JUDGE CLI FTON: Thank you very much. And if you make nore
keep going, | just needed to have that nuch expl ai ned.

MR MALDONADO  Sure.
BY MR BESHORE:

Q Are there nore?

A. There's actually, | think that's probably nost of it.
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| nmean, we do make sone other types of cheeses, but that's the
majority of it.

Q Gkay. That's good. Thank you. Can you tell us
anyt hi ng about these cheeses since you are nore famliar wth
themcertainly than | am For instance, noisture content?

A. That's confidential information.
Ckay.
I wouldn't be --

Wth respect to all of then®

> O > O

Yes.

Q kay. You said one of themwas something |ike
parnmesan. |s that, what, cotija?

A. Cotija, yes.

Q Sol take it that's a | ow noisture cheese?

A, That's correct.

Q Can you rank then? | nean, in terns of high to | ow
noi sture without telling nme the percentages?

A. Again, that's still confidential information.

Q That's confidential?

A Yeah.

Q What yield do you get, how many pounds of Queso Fresco
froma hundred pounds of mlk?

A, Again, that's also confidential information.

Q More or less than cheddar?

A. Again, that's confidential infornation.
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Q More or less than Mbzzarella?

A. Again, that's confidential infornation.

Q Wio are your -- oh, do you sell your cheeses fromthe
Hanford plant nationw de in the United States?

A Yes.

Q And also to what, Mexico, Canada, and Europe?

A. If there are stores out there that buy our product,

Q Are there stores out there that --

A | don't know.

Q Do you package your cheeses or are they -- do you sell
themto be packaged by soneone el se?

A. W package our cheeses.

Q At your Hanford facility?

A, That's correct.

Q Gkay. Wo are your nmain manufacturing conpetitors in
the United States, if you can tell us?

A, There are many. | think that just in California |
think there are over nine.

Q N ne conpetitors in California?

A. N ne.

Q N ne other manufacturers of --

A. | nean, you go to any given store, nost likely there's
about nine. You know, five plus conpetitors, five different

brands, nine different brands, there's just so many of them out
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t here.
Q So can you tell me, are there any ot her manufacturers

of Hispanic cheeses that distribute |ike Marquez does at all 50

states?
A. | think they are each and every single one of themare
alittle different fromours. But yes, | think that there are

maybe a couple mght distribute in all 50 states. W don't
distribute in all 50 states. W are nainly in the Mdwest to
the West.

Q Ckay. So you don't distribute in the east, then?

A W're very few stores out there.

Q Ckay. So in the area where you distribute, well, are
there -- start over again.

Are there Hi spanic cheese manufactures of which you are

aware who do distribute in all 50 states?

A No.

Q Gkay. Gve ne the two or three conpetitors with the

| ar gest geographic scope of distribution that you are aware of ?

A.  You know, that |'maware of, | know there's sonme in
Wsconsin, | don't know their nanes, and there's one here in
California.

Q kay. Wiwo is the one in California?
A. | think Cacique m ght be one of them
Q And the, you know that, you think there's some in

W sconsin but you don't know their names?
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A. | don't know their nanes, no.

Q How do you know there are sone there if you don't know
thei r nanes?

A. | don't know their nanes to quote them here on.
can't, | don't remenber exactly their conpany nanes.

Q Do you know their brand nanmes? The brands they market
under ?

A, | think I mght know, but |I don't, | wouldn't be able
to tell you exactly their brand nanes.

Q Ckay. But there are cheese manufacturers in Wsconsin
that conpete on a national basis in sales of Hi spanic cheese?

A. | think so, but I don't know for sure.

Q Gkay. So you were not here, | don't think, nmaybe you
were. Were you here when M. Dryer testified?

A, No.

Q M. Dryer from Saputo?

A No.

Q But you did, you did obtain Exhibit 96, which | used, |
presented in cross-examning him correct?

A Yes, | did use the exhibit, yes.

Q Rght. D dyou see any of the other exhibits that I
used with hinf

A. No, | was not here.

Q Ckay. Well, let me -- let me suggest that he, Saputo

has cheese manufacturing plants in Wsconsin as well as in
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California. Are you aware of that?

A. | understand Saputo has plants, other, many plants.

Q Gkay. They are not a conpetitor of yours, however?

A No.

Q Ckay. Soif M. Dryer, as well as other witnesses in
this hearing and other evidence that was presented, have
established that the cost of mlk to make cheese in Wsconsin
is $1.50, $2.00, perhaps even nore, higher than that in
California, are you aware of that?

A, Aware specifically of the price in Wsconsin for a
particul ar?

Q The price to make, to get, to buy raw mlk to make
cheese throughout W sconsin?

A, Are you conparing Wsconsin with California?

Q Yes.

A, Ckay. Yes, |I'maware of that, yes.

Q kay. Does that give you a conpetitive leg up on the
manuf acturers in Wsconsin that you are conpeting with?

A Well, that brings me back to the option that these
cheese manufacturers have, that they are able to depool and

work directly with the farmers at the price that is not

announced. It is not published.
Q Ckay. So --
A. But | don't know that information. | don't know that

information is not published, so | can only assune.
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Q Ckay. So your assunmption is, first of all, do you have
any famliarity, experience with pooling mlk under a Federa
M Ik Marketing Order?

A No, | don't.

Q Ckay. So then you really don't know what the pool, how
depool i ng wor ks?

A. | have a general sense. | have been to severa
courses, but | don't, since we're in California, mlk on the,
what we're in the California, there's no need for ne to really
understand the Federal MIk Marketing Oder. But, you know, |
do have a general understanding of what the depooling is.

Q Gkay. And your general understanding, | take it, is
t hat depooling neans that the nonpool plants in Federal O der
areas pay |less than the Federal O der price for their mlk?

A, Right. The depool plants, yeah

Q kay. So if -- and that's what you base all your
conclusion, your assertions here -- wait a mnute --

A. Not only that.

Q Well, your assertions about depooling in the Federal
Order system are based on that understanding that you just
stated; isn't that correct?

A. That's one. Various points | nmade earlier in ny
testinony, one of thembeing labor, it's labor is much nore
expensi ve, perhaps even 30 percent nmore here in California than

it is in Wsconsin.
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Q And --

A, As far as workers' conp, regulatory requirenents. Let
nme take you back to ny | ast page of ny testinony.

Q Wll, what's the basis for the those conparisons you
just nmade?

A Well, | nean, the California just raised the m nimm
wage to, | think $10.00 at the beginning of the year, it is up
to 9 sonmething right now Federal level |I think it is inthe 7
range. And | think, so there's a huge discrepancy on just on
wages. And so obviously, and this is a very |abor intensive
operation we run here, so we have a | ot of enployees, where,
you know, to nake these type of products. So it is very |abor
intensive if you conpare it to a cheddar cheese plant. A good
portion of our cost is |abor.

Q So your assumng that --

A.  And workers' conp, and, | nean, so workers' conp goes
along with that, medical insurance benefits, and so it just
goes on and on. Also regulatory requirenents, water treatnent.
Per haps these other places that have ponds, we don't. W need
to put a waste water between plants. It costs millions and
mllions of dollars, and mllions nore to operate every year.

It is a very different operation here in California to
operate a business is very costly. And so the cost to operate
in Californiais mtigated, is nulled with the perhaps what

your statenment that you are making that the price, the mlk is
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cheaper sonewhere el se.

Q In other words, by being able to buy your m |k cheaper
fromdairy farners in California, you can conpete with the, you
can pay your workers nore and pay nore for workers
conpensation, etcetera. That's how you nmake it in California,
is that it?

A, Wat |I'msaying is that, your question was about the
price difference between California and the Federal. And |'m
saying that there are several things that the, that the cheese
manufacturer and in Wsconsin or Texas can do, and one of them
is they have the option and the ability to depool whenever they
want, plus they have | ower |abor cost conpared to us. So it is
not apples to apples conpari son between California and
Wsconsin and also California and Texas. You are not comparing
apples to apples. It is very different environment we're
working in, the cost of operations are very different, so it is
not, if you were to conpare two conpanies in California, yes.
But to conpare a conpany whose got the ability to depool and
work directly with the farmer, and if that cheaper |abor, |ower
wor kers' conp, |ower cost to operate, it is just very
different.

Q Ckay. So that's -- are there any other factors? The
cost of labor and the ability to depool, was that, those are
the things that are different between your cost -- your cost

profile here in California and your conpetitors in Wsconsin.
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I's that your testinony?

MR, ENGLI SH. Just, your Honor, after three or four tines
he's shortened it just to cost of [abor, and the wi tness has
said there's all sorts of other regulatory cost.

JUDCGE CLIFTON: | agree. | renenber environnmenta
specifically. So, yes, M. Beshore, | know you want himto
sumari ze, but he did name a | ot of variables that you |eft
out .

MR, BESHORE: (Ckay.

BY MR BESHORE:

Q So generally, the cost of doing business in California
and the ability to depool are the two characteristics that you
bel i eve make your |ower cost of mlk justified in California?

A | think at the plants, like | said, and in those states
have the ability to depool, yes, and al so operate under very
different circunstances than the California plants do. They
have | ower cost of | abor.

Q I'mnot asking you to repeat.

A R ght.

JUDGE CLIFTON: Well, then don't ask himthat question

MR. BESHORE: | asked, | sunmarized it as the cost of
business and the ability to depool, cost of doing business. |
neant that to be general, your Honor, to respond to the
obj ecti on.

JUDGE CLIFTON: Well, then it doesn't add anyt hing.
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MR. BESHORE: Just wanted himto confirm

JUDGE CLIFTON: Well, | don't think it helps. | don't --
when he's precise and specific, | don't think it helps for you
to be so general just to get himto confirm
BY MR BESHORE:

Q Are there any other differences?

A.  Yeah, the differences, obviously, like | stated on ny
testinmony, higher cost of energy, also |abor, resin, petroleum
based packagi ng products, a |lot of themhad to be brought in
fromout-of-state. So it is different cost to operate here.
Benefits to enployees. California just passed sone new | aws
requiring to us increase, you know, tine off for enployees, and
soon. Soit is, the cost of, has increased trenmendously for
us here in California as well.

JUDGE CLIFTON: If I could ask, | didn't understand the
packagi ng using petrol eum products. Wiy is it different for
you?

MR. MALDONADO So a lot of those products are com ng from
the East Coast, and so, you know, there's freight involved as
wel | .

BY MR BESHORE:

Q Ckay. So it is your testinony that the factors you
enunmerated, | don't want to limt you, but the factors you
enunerated are nore expensive in California than they are in

W sconsi n?
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A. That is correct. And also, as | stated earlier, | fee
like I"'mrepeating nmyself -- all the points | made earlier
about the fact that the cheese makers are able to depool, which
I's a huge disadvantage for us here in the fact that they have
that ability to go straight to a farner and deal directly with
the farner, and negotiate price, is very, it puts themat an
advant age over California cheese manufacturers. Cbviously, the
cost of labor in these states are nmuch different than it is in
California. As many of those, many of the cheese manufacturers
in California can attest to.

Q Ckay. So what |eads you to believe that the advantage
of depooling, as you have described it, leads to | ess, cheaper
mlk supplies in those areas?

A. | don't quite understand your question.

Q Wy do you think the ability to depool, as you have
described it, means that the cost of mlk to those conpetitors
Is less than yours?

A |1 think I just, | answered the question. The fact that
t he cheese manufacturer has the ability to depool, and cheese
manufacturing in California do not have the ability, we nust
pay the mnimumprice in California, obviously that puts us at
a di sadvant age.

Q Ckay. Let ne ask you about your whey operation just a
question or two. Before you -- before you invested in whey

processi ng business in 2004, how did you di spose of your whey?
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A W hired trucks to dispose of it, and we had to buy
punmps and sonetines we had to haul it -- maybe, you know, when
you have, for exanple, when you have, |'mgoing to give you a
hypot heti cal number. You have a hundred truck | oads of mlk
comng in, you got to have 80 truck | oads of whey going out.
So it was a logistics nightmare for us to not only manage our
busi ness, but then manage the |ogistics of disposing of the
whey, hiring truck drivers, buying trucks to haul the whey off,
buyi ng punps to, and tanks to |leave at, with the farners so we
can | eave whey at those |ocations, and those are 24 hours,
nonstop, 7 days a week.

Q Gkay. So you were taking all the whey and basically
spreading it on the ground?

A No, we were -- well, multiple things we were doing is,
sone farmers use it to feed it back to their calf or cows. And
ot hers were disposed of, others were, you know, |I'mnot sure
what they did, | don't recall

Q But you didn't sell it for any processing to any ot her
to a whey processor?

A, No.

Q Gkay. Do you buy whey now from ot her sources to
process through your plant?

A W -- that's confidential information.

Q kay. It was expensive and logistically difficult to

di spose of whey before you had your own processing?
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A.  That is correct.

Q Gkay. So have you saved noney by going into your own
processi ng?

A. It avoided us from maki ng that expense, but now we have
the expense of operation to maintain, yes.

Q Right. But let's say it cost you, |I'mjust being rea
sinple here to try to communicate, it would cost you $10 to
di spose of sonething, and you invest in, and you invest in a
pi ece of equi pnent so you don't have to dispose of it, nowit
cost you $9 to dispose of it. Is that sort of howit works
with your whey? That is that the cost of disposing of it is
| ess now than it was before because you have invested into
equi pment which processes it into a product that you can sell?

A.  That is correct.

Q So, in that sense, since your net cost of disposal is
| ess, you have had a return on the investnent?

A. W have not had a return on the investnent yet.

Q well, if it cost you $10 before and now it cost you $8
to dispose of it, the $2 has been reaped by the investment?

A.  There are many, nany years we have had negative
returns, even after the investnent.

Q So you are saying that it cost you nore to di spose of
it after you made the investnent than it did before?

A.  Yes. But there are sonme years, there are, you break

even and there are sone years you don't break even. And we
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have not been able to recoup our investment.

Q Gkay. You haven't recouped your total investnent yet?
R ght.
Ckay. What's the end product of your whey processing?
Whey protein concentrate, 80 percent.

And what do you do with the |actose or the perneate?

> O > O »F

W sell it to animal feed and it wet -- not dry. W
don't have the drying capability to dry the | actose.

Q Soit's sold all on the animal feed market?

A, Yes, which is | ess than a penny a pound conpared to
what the market sells of 70, 50, 20 cents recently.

Q Yeah, when | actose, when dry |l actose is going for, you
know, 50, 60, 70, 80 cents, is there a narket for that perneate
Wi th people that have the ability to dry it and convert it into
that kind of return?

A, W have not been able to find an outlet for it.

Q Very good. Thank you very nuch

A You're wel cone.

JUDGE CLIFTON: | don't know if you can answer
M. Beshore's question about how much | ess you pay now t hat you
are no |onger disposing of the whey, but are putting it into
your processing.

MR. MALDONADO Right. So even though there is, we are not
incurring a cost of disposing of the whey, we are stil

incurring cost of drying and in weak markets, we have a
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negative, and so there are |osses. And there have been nany
years where we have | osses. W have al so had years where we
have broken even, but there have al so been nmany years where we
have | osses. And we haven't been able to recover the
investment, still take us nmany, many years to recover that

i nvest ment .

For us, it's just the fact that we're not having to
logistically trying to figure out how to di spose of the whey,
which is a huge advantage for us. Now we can focus on our core
conpet ency of making cheese, and not worry about a howto
di spose of that whey.

JUDGE CLI FTON:  Wo next has questions for M. Ml donado?
CROSS- EXAM NATI ON
BY MR VLAHCS:

Q John VMl ahos, also representing the Cooperative
Proponents of Proposal Number 1.

A Ckay.

Q M. Ml donado, you nmentioned slightly anongst the
category of differences between costs in California and say
Wsconsin. You nentioned | abor cost, correct?

A, That's correct.

Q And one of the things you nentioned in that regard was
that the m ninumwages by law in Wsconsin are | ess than those
in California mninmumwages required by |aw, correct?

A. | think they are under the Federal m nimum wage, right?
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Q They meani ng Wsconsin?
A.  Wsconsin, yeah.
Q Do you really know what they are under?
A. | don't know exactly, but |I can ook into that. 1| can
get you that information.
Q No, but you testified that there were differences.
What's your basis for testifying that there are differences?
A.  The federal m ni mum wage.
Q Do you know that they pay the federal m nimum wage or
pay nore?
A. | have to double check that for you
Q Your answer right nowis you don't know?
A | don't know.

Q ay. |In fact, you don't know what they pay their

producers at all?

A, I'mnot sure what you mean what they pay their
producers.

Q Cheese plants in Wsconsin, excuse ne, | didn't nean
producers, | m sspoke nyself.

You don't know what wages are paid in Wsconsin to the
wor kers of a cheese plant?
A. | think | have that information, | just don't have it
readily available for ne today.
Q And where is that information?

A. | researched it one time sonetine ago, and | just, |
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didn't come prepared to answer that specific question.

Q But you did testify under oath that it was |ess.

A. | did testify that it's |less, yes.

Q Gkay. Now, are you aware that California producers
al so face high | abor costs?

A Yes.

Q And dairy farnmers also have to pay higher cost to, for
regul atory conpliance?

A Yes.

Q And that they have to pay higher cost to conply with
envi ronmental regul ati ons?

A. That's correct.

Q And that they pay higher workers' conpensation?

A Yes.

Q And that they have a higher cost of energy?

A.  Are you tal king about farmers?

Q Yes.

A. Yes. | think everybody in the California is facing the

sane struggl es.

Q By the way, you nentioned at sone point, | may have
mssed this so bear with nme, but you mentioned sonet hi ng about
co-ops can repool. Can you explain to me what you neant by
that in the context? | think | mssed it.

MR. ENGLISH | think you mssed it because that's what not

what he said. | object. That's a mscharacterization, he said
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rebl end.

MR. VLAHOS: Excuse nme, | accept that. Thank you,
M. English, reblend.
BY MR VLAHCS

Q Can you tell me what you neant by that?

A Yeah, they can always depool. For exanple, we're
tal king about the this conpetitor in Houston who can actually
depool, and co-ops can rebl end.

Q And what's your understanding of what the co-ops can do
in rebl endi ng?

A Well, they can, they actually, since in this particular
case, reblending is taking mlk out of the MIk Marketing O der
and then rebl ending the prices.

Q And what is your basis for saying that they can do
that, that that particular co-op can do it?

A. | don't know. | don't know if they can or not, but we
just --

Q So you don't know - -

A, W can neke an assunption that they can.

Q So that was your assunption?

A. Correct.

Q Now, you nentioned one of the factors, inportant
factors was the ability of plants in Wsconsin to depool. Do
you know whether if they depool they, in fact, pay nore or |ess

than California cheese plants pay for m|lKk?
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A W don't know that. Qoviously, that's sonething that's
probably confidential.

Q So when you testified that it was an advantage because
t hey coul d depool, you actually have no basis for that, have
you?

A, Wiat we do know is they have the ability to depool

Q But I'masking, do you know whether they do depool they
actually pay or nore less than California cheese producers do?

A, Qobviously if they depool, they have the option to pay
less. Right?

Q They have the option to pay nore al so, than the
California rules?

A Yeah. | nean.

Q That's all the questions | have.

A, Good

JUDGE CLI FTON:  Had you finished, M. Ml donado?

MR. MALDONADG: | finished, yes.

JUDGE CLIFTON: Al right. Wo else has questions for

M. Ml donado? Let ne take M. Mltner first, then M. Vetne.
CROSS- EXAM NATI ON

BY MR M LTNER

Q Thank you, your Honor. Ryan MIltner representing
Sel ect M|k Producers.

M. Ml donado, in your, | guess it is the second

par agraph after your introduction, you testified that well, you
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know what, |'m | ooking at the wong one.

Let's go to the third | arge paragraph there. "It is
general |y acknow edged that a plant nmust produce at |east 1.2
mllion pounds of whey per day in order to reach the econom es
of scal e necessary for a whey plant investnment to break even."

What information do you rely upon when you say it is
general |y acknow edged that that is the nunber?

A, This is information where we actually, through persona
experience, and through also a consultant, an expert in the
busi ness as wel | .

Q Ckay. Wio is the consultant?

A. W had various consultants. W hired a conpany out of
W sconsin to help us build the whey plant. And when we hired
them but the business is no |longer, they no |onger exist, but
this consulting firmhel ped us put this plan together to build
a whey plant, because we didn't know anythi ng about the whey
busi ness.

Q You probably know a little nore than | do, although I
know nore than the average guy on the street, so somewhere
bet ween the two of us, hopefully you can help me get sone nore
flesh on these bones. kay?

A, Sure.

Q So your consultant gave you the infornmation and you
said that's the general acknow edgenent you are relying upon?

A. That's correct.
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Q ay. Thank you.

A And we built it, and so, | nean, we have the
experience, we have firsthand experience to prove it.

Q Sure. M. Beshore asked you sonme questions about how
you handl ed your whey before 2004.

A, That's correct.

Q Let me ask, | don't think he asked this specifically.
Before you built that whey facility, was your cheese operation
profitabl e?

A Yes, it was profitable. Yes. |t depended on the mlk
prices and sone years are bad, some years are good.

Q As with nost businesses?

A, Right.

Q Including dairy farmng? Everybody has good years and
bad years, depending on the narkets, right?

A, That's correct.

Q On page 3 of your statenent, the first bullet point,
you are tal king about the Van Slyke formula, generally?

A Yeah.

Q And you say, "it is well known that in cheese making if
one starts with approxi mately 100 pounds of mlk, you wll get
nore or |less, roughly ten pounds of cheese."

A, That's correct.

Q Ten pounds of cheese from 100 pounds of mlk, the

noi sture in the cheese bears an awful | ot on what that actua
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yield is though, correct?
A.  Right.
Q So generally, as you increase the noisture in the
cheese, the yield also increases proportionally, correct?
A.  That's correct, yes.
Q And the rule of thumb of ten pounds of cheese is, is

usual ly a 38 percent noisture, thereabout, correct?

A.  Yes.
Q Ckay. I don't -- | don't want to know -- well, | do
want to know, but | know you won't answer -- so let's talk

about Queso Fresco generally, okay?
A, Sure.

Q What's a typical noisture content for Queso Fresco

cheese?
A. | wouldn't be able to answer that, it is confidential
i nformati on.

Q Gkay. W have folks witing about this stuff --

A, Correct.

Q ~-- there are textbooks witten about cheese
manuf act uri ng.

A, Sure.

Q And one particul ar textbook suggests that fresh Queso
Bl anco has an average conposition of about 50 to 56 percent
noi sture. Wuld that sound reasonable to you?

A.  For that particular cheese, we don't nake that cheese,
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, yes.
Q Gkay. For the cheeses you nake?

A. Again, that's confidential information. | won't be

e to release that information

Q ay. For the cheeses you nake, I'll finish ny

stion, and then you can answer again.

A Sorry.

Q That's all right. For the cheeses you nake, do you see
ange of noistures in the finished cheeses, depending on the
e of cheese?

A. There is a range of noisture, yes.

Q And are sonme of themgreater than 38 percent?

A. Again, | can't answer that question.

Q You won't tell us if any of your cheeses are on one

e or the other?

A. No, again, this is proprietary infornation.

Q Gkay. What would a typical nmanufacturer of Queso

nco cheese expect?

JUDGE CLIFTON: Wiy is that relevant since they don't make

MR MLTNER: 1'msorry, Queso Fresco.
JUDGE CLI FTON:  Ckay.

MR. MALDONADO: \What was your question?
MR M LTNER

Q Wat's a typical range that one m ght expect? Not you
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| don't care about you anynmore. | will in a few mnutes,
M. English.

A. Again, that is if you are asking about mny process, |
don't know. |'mnot sure about other processes, but I won't be
able to really, or give information about our operation.

Q Ckay. | didn't ask about your operation, but I'll take
your answer at that.

Third bul l et point on the sanme page. You state that
"13 plants in California have sone sort of whey concentration
facilities." The whey operation you have, is that a whey
concentration facility?

A Yes, it is.

Q It says, of the, further in the sane bullet point,
maybe -- "maybe about a third may have the econom es of scale
to dry perneate and |lactose.” | understand that your facility
does not have the ability to do dry pernmeate and | actose; is
that correct?

A. That's correct.

Q Myving on to page 4. This is the first paragraph after
your four nunbered paragraphs there. Your statenent reads,
“Qur experience has been that during the first three to four
years of our whey operations, we did not see any net profits.”

A, That's correct.

Q Ckay. So if you started your whey facility in 2004,

that woul d cover up to about 2008, am| correct there?
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A, That's correct.

Q So after that point did you see any net profits?

A, W did see somprofits, but those go, those years go up
and down.

Q Right.

A Those four years fromwhen we first started, there were
sonme huge | osses.

Q And you said it goes up and down, just |ike you
nmentioned in a prior answer that markets change, and sone years
are good and sone years are bad?

A, After that, yes.

Q Further down on page 4 you have a, you tal k about your
deci sion, your conpany's decision to work on its whey disposal,
or whey handling. And the paragraph begins with a little (b),
"the pricing history in 2003 indicated the revenue streamfrom
WPC 80 only would be simlar to a whol e whey powder plant and
therefore, justified as building a WC 80 only plant."

| mean, you did analysis at that point and made the
best econom ¢ deci sion your conpany could at that point,
correct?

A. Right, we could have gone either way.

Q Could have gone either way. Could have done a
mul ti-use facility even, correct?

A. I'mnot sure what you nmean by multi-use, but at the

time we coul d have done regul ar whey or WPC, yeah.
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Q And there are plants that have the ability to switch
back and forth anong whey products, correct?

A, I'mnot sure if there are other plants that can swtch
back and forth between regul ar whey and WPC. WPC 80 requires a
very specialized dryer and nmenbranes and so it's a very
di fferent operation conpared to just a regular dryer. For a
regul ar dryer, you need a larger dryer. For a, to dry whey,
you need a larger dryer, and evaporators, so on, so forth.

Q Sure. If Marquez had decided to instead go down the
route of putting in a whey dryer and just do dry whey, would
your results have nore carefully tracked or nore accurately
tracked the price fornul as?

A.  There would be, track, that would be a comodity price,
yeah, so it would be tracked based on that commodity price.

Q And your |osses woul d have been | ower, would you
expect ?

A. It would have been about the sane, if not nore perhaps.

Q GCkay. Wiy would -- I'mcurious as to why your | osses
woul d have been greater if you are producing a product that
tracked a commodity included in the price fornula?

A. | think that the WPC 34 percent, |I'msorry, the WPC 80
and regul ar whey, of the regular whey is a very conpetitive
market. You need to econom es of scale to be able to conpete
and be able to price yourself, because it is a conmmodity. And

so, since we don't have the econom es of scale, we would be at
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a huge di sadvantage to sell sonething that we make very little
of. WPC 80, you can add, there's a value added. You can make
it instant perhaps, if you want, and charge a few pennies extra
per haps.

Q Are there any other cheese manufacturers in your
geogr aphi ¢ area?

A.  Yes, there are.

Q Are they, do they have simlar whey issues?

A. | know of sone that have some serious whey issues, yes.
At | east a couple.

Q | guess collectively with all the whey in your
geographic area, would you collectively be able to nmeet the
econom es of scale necessary to nake your plant profitable?

A, Perhaps. W just don't -- we need to invest in silos,
nore menbranes, of which these other entities have not w shed
to do that. W haven't been able to do that, either

Q So presumably, if they are acting rationally, the
econom ¢ cost of making that investnment exceed the whatever
returns they are getting now?

A Right. It requires a large investnent on MBI to make
initially, it also requires a large investnent on the cheese
manufacturer to nake as well, because they would have to
install a reverse osnpsis systemto concentrate their
quantities and so on. And that type of collaboration has not

occurred. And we have tried to get sone from sone places, and
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we have been successful in others, and others we have not.
But, anyway, so | think that there's still opportunities out
there to get nore whey, yes.

Q Thank you. You used an acronymor sone initials in
your answer there, MBI, is what you said. Wat does that stand
for?

A.  Marquez Brothers International

Q Yeah, that makes sense.

A Ckay.

Q In your conclusion you testify that "m |k producers are
not contributing to the investnents required to process whey
and all eviate the environnental problens associated wth whey."
But, | nean, mlk processors don't contribute to the
i nvestments necessary to mlk cows, do they?

A No, | guess, as | nmade it, as a testinony states, is
that, as we nade cheese, we do have that problemof what do we
do with the whey? And so obviously we had to make a huge
i nvest ment, endeavor into a new area we've never been before,
whi ch i s whey processing.

Q Kind of like handling nmanure in one sense, right? Yes
or no?

A Like what?

Q Like manure?

A.  Cow nmanure?
Q

The processors don't kick any noney back to the
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producers to help line a lagoon or put in a digester, right?

A.  Right.

Q And when the mlk prices are down, producers take al
those | osses on the farm right? The processors don't,
correct?

A No, that's not what | was referring, don't take that
out of context.

Q No, | understand.

A Wuat | was referring to is the whey operations,
specifically the whey. | do feel that the farmers have
struggl ed, and ny heart pours out to them and | do wish there
was sonet hing that can be done. But | was referring
specifically to the whey operations.

Q You state that your cheese market is highly price
sensitive and very conpetitive. |Is that any different from any
ot her cheese manufacturer?

A, Yes, it's very different fromthe other cheese
manufacturers. Oher, such as comodity cheddar cheese, their
price is a commodity price, so their price is not as price
sensitive as ours.

Q Not very conpetitive?

A. |, that's a commodity price, so that price is set by
the Chicago Mercantile Exchange, and so it's a different type
of cheese. It's not a specialty type cheese. Qurs is

specialty type cheese.
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Q So when, without asking for specifics about your prices
when you price a product, do you pay it to the CME or
conpl etely independent of the CMVE?

A. Again, that's confidential infornation.

Q | may have sonme nore questions after | |ook over a few
things, but that's all | have right now Thank you.

JUDGE CLI FTON:  Thank you, M. MIltner. | think we should
take a break, M. Vetne, before you come ask questions. |It's
4:06. Let's take 15 minutes. Please be back and ready to go
at 4:21.

(Wher eupon, a break was taken.)

JUDGE CLI FTON: We're back on record at 4:21. M. Vetne?

MR. VETNE: Yes. John Vetne, representative for H | mar

CROSS- EXAM NATI ON
BY MR VETNE:

Q Thank you. M. Ml donado, a couple of questions. The
really beautiful color illustrations on page 2 and 3, as |
understand it, do not represent your conpany's recovery of
cheese and whey fromincomng mlk, but is rather theoretical,
nmore or | ess based on cheddar; is that correct?

A. That's the theoretical, yes.

Q Gkay. You nentioned that you dispose of the |actose
perneate as aninal feed. Does that go from how does -- how
does that get fromyour plant to --

A. So the lactose feed goes through our own system it is
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concentrated to about, | believe 20 percent, and 22, 22 and 20
percent. And that is, we have a conpany who cones there and
pi cks up the lactose and hauls it and uses it for aninmal feed.

Q Do you know whether they -- how they use it for aninal
feed? Mxed with other feed?

A I'mnot -- | don't know how they use it, but I'msure
t hey know how to do it.

Q Does that represent a sale for you or is that something
you pay the person to come pick up and di spose of ?

A It depends. It is a sale for us and it's less than a
penny a pound. But it is, it -- we don't meet those targets of
20 or 22 percent solids, then they charge us to pick up that
whey.

Q ay. Do the solids include any fat?

A. It does include the whey creamas well, so since we
cannot recover the whey cream if we don't do anything with the
whey creamor the perneate, over 90 percent of the, of that
solids that go into the whey is basically, basically give it
away.

Q So all of the whey creamand nost of the |actose, the
| actose that doesn't end up with WPC 80 --

A. Right, which is 85 percent of it.

Q ~-- so that lactose and all of the whey creamends up in
a truck sonebody picks up, and takes it and use it however they

wll for animal feed; is that correct?

4675

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXIlI Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A.  That's correct, yes.

Q You indicated that you market your product, not so nuch
to the East Coast, but to the Mdwest or the central states; is
that correct?

A Yes.

Q Your cheese products fromsay Chicago down the
M ssissippi River, to --

A.  Right.

Q -- Houston, Galveston?

A, W ship our product fromHanford, California, to
Chi cago, and also to Dallas and Houston, yes.

JUDGE CLIFTON: |I'msorry, to Dallas and Houston?

MR MALDONADO  Houston, Texas, Yyes.

BY MR VETNE:

Q So you indicate that you package your products into
consuner type packages at your plant in California.

A, That's correct.

Q kay. And it goes fromthere to sonmebody else's
war ehouse? Your own war ehouse?

A. It goes to our own warehouse.

Q You have warehouses at nultiple |ocations?

A. W have warehouses at nmultiple |ocations, that's
correct.

Q In the Mdwest?

A. In the Mdwest. In Chicago, Dallas, Houston, Denver.
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Q kay. Does it go fromthere directly to the stores or
is there sone internediate warehouses in sone places?

A. So it depends on the store. The majority is direct
store delivery.

Q Fromyour warehouse?

A, From our warehouse, we have our own trucks that deliver
the product to the stores. There are some custonmers that we do
deliver directly to their warehouse, such as Costco or
Val - Mart.

Q The box stores?

A.  The box stores, yes.

Q You went through a long list of things that make it
costly for you conmpared to a conpetitor that m ght be | ocated
in Texas or Wsconsin. You didn't say nuch about
transportation. How nuch does it cost to get a pound of cheese
to your M dwest warehouses?

A. That's -- that |I think you are right, that's one point
that shoul d have been included in ny testinony, and that is
transportation cost is very high cost, and currently it is
about 10 cents per pound.

Q 10 cents per pound of finished cheese. And that's an
average for your market basket of cheeses?

A.  That's an average, yes.

Q Ckay.

JUDGE CLI FTON: M. Ml donado, make sure M. Vetne's voice
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has died off before you answer him please.
MR VETNE: And | don't nean for ny voice to die off

prematurely. Sonetinmes it does that, too.
BY MR VETNE:

Q You indicated that you don't have much product sold
al ong the East Coast. \Were are the manufacturers of
H spani c-styl e cheeses that distribute product along the East
Coast | ocated? Are you famliar with that?

A W do -- we are aware that there are cheese
manufacturers in the East Coast, New York, and they do
manuf acture and dom nate that narket area.

Q Ckay.

A. And al so Wsconsin markets, Wsconsin cheese
manuf acturers may al so dom nate the Eastern part of the M dwest
and the Eastern part of the United States.

Q Gkay. Thank you. Thank you very nuch. That's all |
have.

A Ckay.

JUDGE CLI FTON: Who next will ask questions of
M. Ml donado? M. Francis?

CROSS- EXAM NATI ON

BY MR FRANCI S

Q Thank you. WII Francis, USDA. Just a couple things
to clarify for the record.

| think earlier it was clarified that when you say
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WPC 80, the 80 is referring to the percent protein?
That is correct.

Ckay. So that's a standard?

> O >

Yes.

Q The equi pnent that you use to, and you only do WPC 80;
is that correct?

A, That is correct.

Q Ckay. |Is there different equipnment that you woul d use
to do WPC 34, or some | ower percentage of protein?

A | believe it would be a simlar type of equipnent, just
di fferent engineering perhaps. Different types of nmenbranes, a
different size dryer. | think for the nost part, you stil
need a pasteurizer or you still need a hose system and so on.

Q Ckay. And one nore thing to clarify. On page 1, where
you reference the generally acknow edged statenent that you
were asked a question about, you refer to 1.2 mllion pounds of
whey per day. | just want to clarify, does that nean the
unprocessed |iquid whey that cones off of your cheese nmaking?
I's that the vol une?

A. That is correct. That's the --

Q | just want to clarify it was the pre-WC 80 processed
l'iquid volune, not the finished volume of WPC 807

A, Yeah, that's the whey that cones off the mlk

Q Ckay.

A.  Unprocessed.
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Q ay. Thank you.

A And | did find some other testinony, | mean, not
testinmony, other folks have said that there's 2 mllion pounds
of liquid whey to break even. So there's a range between 1.2
and 2 mllion pounds, so it is depending on who you talk to,
but this is back in 2004. Perhaps the cost of buying
equi pnent, the cost of construction have increased that, that
break even, even higher.

Q And | didn't hear anyone ask a question about your
source of incomng mlk. Do you buy directly from producers or
do you source mlk from other cooperatives?

A. W source mlk froma cooperative.

Q Gkay. And do you have the ability in the -- in the
finished products that you make, do you have the ability to
receive non-Gade A mlk to manufacture those products?

A, Well, we have the ability to receive mlk. W don't,
because all of our products are Gade A

Q Ckay. So based on your conpany, you only receive
G ade A?

A Only Gade A

Q Okay. I'minterested in learning a little nore about
the products. And I know sone of these questions are
sensitive, | don't want you to reveal confidential business
information. But you nentioned the Queso Fresco product is

classified as 4b under the current CDFA classification system
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Are the other products you nmentioned, Panela, Crenpbso, cotija,
Requeson, and | apol ogi ze for ny pronunciation, are those all
classified as 4b under the current California mlk progranf

A, Sure. Yeah. Those are all cheeses and those are all
classified under 4b.

Q Ckay. And | don't know if you have |ooked at this, but
in both proposals there are Federal Oder classifications that
woul d apply. And we even had an exhibit that was introduced
that would kind of cross classify between the California, the
current California systemand the Federal Order system Have
you | ooked at your individual products to see if any of those
woul d potentially change classification?

A. No, | have not | ooked at them

Q Ckay. And then just quickly. The other products that
you nentioned, the drinkable yogurts and the creans, those are
currently under California's Cass 27?

A. Cdass 2, yes.

Q Ckay. And the, | guess same question --

A R ght.

Q -- would you expect themto change under the proposed
Federal Order?

A. | would not expect themto change, but if it, that's
why | amnot sure. M question to you, does that change? |Is
it changing? |'mnot sure. Is that what you are --

Q It is possible, but | --
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A Ckay.

Q | would suspect for the drinkable yogurt, probably not,
and for the creans probably not, but I'mnot famliar with your
specific products. Qur standard answer is, we defer to the
Mar ket Admini strator.

A Cot it.

Q And then the final question | have relates to smal
business. And so | know you have a different perspective on
whet her your firmis a small business or not. But we do have a
definition that we use for the purposes of these hearings, and
for processing facilities, the Small Business Adm nistration
sets a standard of 500 enpl oyees or less for classification as
a small business. And so the question is, would Marquez
Brothers International fit into that classification of having
500 enpl oyees or fewer?

A, | think we're right at the borderline. At the plant we
have | ess than 200, but the, it would, with the sales force and
so on, it could be up to 500, perhaps a little nore.

Q Ckay. I think that's all | have. Thank you

JUDGE CLIFTON: Sure. Are there any other questions for
M. Ml donado? Yes, M. Vandenheuvel.
CRCSS- EXAM NATI ON
BY MR VANDENHEUVEL:
Q Rob Vandenheuvel, M1k Producers Counci l

Yeah, M. Mal donado, | just wanted to clarify one thing
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that | thought | heard that | wasn't sure, because it wasn't in
your witten testinony. You were talking about sone of the
chal | enges that you were facing leading up to the investment in
t he whey processing facility, and you tal ked about managi ng a
hundred | oads of mlk comng into the plant and 80 | oads of
whey going out. Did | hear that correctly?

A.  That was hypothetical, to prove a point.

Q kay. So those were not --

A No, | did that on purpose so | won't reveal ny nunbers.

Q Al right. That's all | have. Thank you.

JUDGE CLIFTON:. M. Mltner?

CRCSS- EXAM NATI ON

BY #1:

Q Ryan Mltner.

M. Ml donado, |'m hoping you can hel p educate ne a
l[ittle. What's the difference between a Queso Bl anco and a
Queso Fresco?

A, Queso Blanco is a different process that is, it is
curd, not, it is not grinded. And it is, it has a different
tenperature, a different cooking fornula.

Q How does that conpare with Queso Fresco?

A. Again, different formul as.

Q Are you famliar with the Journal of Food Science?

A, No.

Q Gkay. |If a journal such as that said that Queso Fresco
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is a high nmoisture cheese, would that be consistent with your
under st andi ng of the process and the finished product?

A O the what?

Q O the finished product?

A For which product?

Q Queso Fresco?

A Yes.

Q Gkay. Wiat's the shelf life of Queso Fresco?

A | believe it depends on --

Q Ckay. If it is the vacuum |I'msorry, | didn't nean
to, | thought were you done. Go ahead.

A. It depends on what type of packagi ng.
Q Okay. What are the different types of packaging that
your products cone in?

A. So we have bulk size and we have the retail size, the

smal |l ten ounce. So the bulk size will have a | ess shelf |ife,

and the retail small size will have a longer shelf life.
Are your packages typically vacuum packed?

Yes.

Are the bul k packages vacuum packed?

That's correct.

They both are?

> O > O > O

Yes.
Q If in addition to categorizing Queso Fresco as a high

noi sture cheese, but then al so saying that, defining high
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noi sture cheese as over 50 percent noisture, is that consistent
w th your understandi ng of Queso Fresco?

A. Again, you are leading nme to say sonething about our
conpany, about our percentages, and high noisture. | prefer to
refrain fromanswering that question. You are generally in the
right vicinity, yes.

Q Thank you. And earlier you testified that your
products are, particularly your cheeses, are distributed
nati onw de, correct?

A 1 think | corrected that by saying that we're nmostly in
the Western states.

Q Dd you also say you are in the Mdwestern states?

A, Mdwestern states, yes. The Mdwest to, we do have
some products on the, perhaps in the East Coast, but very
specific stores, perhaps.

Q Wien you say Mdwest, would that include areas |ike
W sconsin, and Chi cago, Kansas City?

A Yes. I'mnot sure how much presence we have out there,
since we do have a warehouse in Chicago, sure our Chicago
distribution center does have some presence out there.

Q Does your conpany participate in the CDFA price
heari ngs?

A, Yes.

Q Do you recall a hearing from let ne nake sure | get

the date correct here. Do you recall a hearing in Septenber of
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2013, a tenporary adjustnent to whey val uation?

A. | don't recall specifically that date, but | do recall
| have been involved in nultiple hearings.

Q Gkay. In that hearing there was testinony that the
cost to transport finished cheese to Wsconsin was
approximately 8 cents per pound. Does that sound accurate to
you?

A That sounds accurate. That cost is now increased to 10
cents.

Q And for the, for determning the cost of shipping, does
it matter whether it is a pound of cheese, or a pound of yogurt
product, or a cultured product, or anything?

A. The truck | oad easily takes about 40,000 pounds of
weight. So we take the cost of what that, the cost of the
transport, divided by those pounds, and conme out with the
pounds, cost per pound.

Q So it matters |less what the particular product is, it
is just a function of weight and di stance?

R ght.
Ckay.
Qur goal is to nmaximze the weight on that truck | oad.

Great, thank you very nuch

> O > O »F

Sure.
JUDGE CLI FTON: What other questions are there for
M. Ml donado? M. Francis?
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CROSS- EXAM NATI ON

BY MR FRANCI S

Q WII Francis, USDA

Thanks to ny coll eagues, they did point out that in

Exhibit 62, which, so that's the table, the classification, the
dai ry products that was prepared by CDFA and it's avail able on
their website. And we did specifically request that that be
introduced into the record to pick up the footnotes, so the
footnotes that appear on the side of the page that are kind of
in the shaded gray areas, it nakes reference that certain
products, when they are sold outside of the U S., receive
Cass 4a. So | want to correct what | stated earlier, is that
under the Federal Order we would not expect that these are --
let me just say that differently. Currently under the other
Federal Orders, we do not price things differently. So a
Cass 2 classification, regardl ess of where the sale occurs, is
a Cass 2 classification.

A, Very good.

Q Some of your products, we're not sure how they would
fall in, if it isin nore like a sour creamtype product, or
what's |listed here is fromage fresh, and sonme of the yogurts
that are on the back of the page also. That's it. Thank you.

A, Thank you.

JUDGE CLIFTON: And that's for M. Maldonado to take with
hi n?
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MR FRANCIS:  Yes.

JUDGE CLI FTON: Good, thank you. Al right. | think
that's it. M. Ml donado, thank you so nuch,

MR, ENGLI SH: Wait, you never asked for redirect.

JUDGE CLIFTON: Redirect? Well, actually, | thought he did
so well, I didn't think you woul d have any.

MR, ENGLISH. Well, you are right but there were a couple
of things that got confused because of cross-exam nation.
REDI RECT EXAM NATI ON
BY MR ENGLI SH.

Q So just to be clear, because, provided inplication that
you | ooked at sonmething fromM. Dryer. Wen you prepared your
testimony, what we have called Exhibit 96, w thout know ng it
was already in the record, had you put it in as Exhibit Ato
your testinony?

A Yes.

Q Ckay. So we just, in order not to add yet another
docunment to the record that was already in the record, we
sinply changed that Exhibit A to Exhibit 96, correct?

Correct.

You had not seen any of M. Dryer's testinmony, correct?
No.

O his exhibits?

No.

o > O > O >

Now, in answer to some questions M. Blaufuss --
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JUDGE CLIFTON:  You know, | just can't let it go. You had
not seen any of M. Dryer's testinony; is that correct? No.
No. | don't know what the answer is. Try it again.

MR, ENGLI SH: Had you seen any of M. Dryer's testinony
before M. Beshore asked you questions about it today?

MR. MALDONADO:  No, | had not seen any testinony.
BY MR ENGLI SH.

Q Thank you, your Honor. So M. Wl ahos asked you sone
questions, and particular he focused on the m ni nrum wage i ssue.
And | believe what you said was the last tine you | ooked at it,
Wsconsin was at the federal m ni mum wage?

A Yes.

Q Soif I told you that while you were up there, | |ooked
at the United States Departnent of Labor Wage, and today, for
2015, Wsconsin is still listed as a state wi th m ni num wage
rate, the same as the federal. That woul d confirmwhat you had
| ooked at a couple of years ago, correct?

A, Correct.

Q Is that correct?

A, That's correct.

Q That's all ny questions, your Honor.

JUDGE CLI FTON: Thank you. M. Ml donado, | thank you very
much for your testinony. It was very hel pful.

MR. MALDONADO: All right. Thank you. | appreciate it.

JUDGE CLIFTON: | do have to say, | would hate to be in the
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position of the United States Department of Agriculture with
repeated cautions that the gathered data has flaws, and an
inability to get answers fromthe horse's nouth because of
proprietary concerns. It's got to be very difficult.

| so appreciate the way Dr. Schiek had the cooperatives
get together, not the cooperatives, who did Dr. Schiek have get
t oget her? Sonebody.

MR. ENGLI SH. Are you tal king about the ESL testinony?

JUDGE CLIFTON: Well, okay, let me tell you what |'m
tal ki ng about, you can tell me who got themtogether. Sonmebody
got them together, because cooperatives wouldn't reveal to one
anot her, but they would reveal to an expert. Was that
M. Hollon?

MR ENGISH That was M. Beshore that got his clients to
do that.

JUDGE CLI FTON: Ckay. M. Beshore got that. So we got
usabl e i nformation.

MR. ENGLI SH: And ESL, M. Herbein put together infornation
W th respect to a study.

JUDCGE CLI FTON: kay. (Obviously sonebody's got to figure
out how to give USDA the statistics they have got to have to
make an informed decision. | don't know how you are going to
doit, but it is so needed. Al right. Wat timeisit,

M. English?
MR ENGLISH It's 4:47.
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JUDGE CLI FTON: So how qui ckly can we do M. Ahlenis
t esti mony?

MR. ENGLISH. Not in that tinefrane, your Honor. And he
al so, he has jury duty tonmorrow, so | would rather we not try
to start him

MR AHLEM Can you get ne out of jury duty?

JUDGE CLIFTON:. No, | can't. That is a high duty. And I
cannot get you out of that. Al right. Then, M. English,
what are your plans?

MR ENGISH Well, | mean, we only have eight mnutes
before we have to give a summary, so | amnot sure that's worth
doing anything. | do have M. Zolin with a short statenent,
but I'mnot sure | would get himon the stand and get it
distributed before we quit.

JUDGE CLIFTON: | like the idea of your getting it
distributed. Now, let's try that. M. Elliott, will this be
1067

MS. ELLIOIT: That's correct.

JUDCGE CLIFTON: Al right. This is Exhibit 106.

(Thereafter, Exhibit 106 was marked
for identification.)

JUDGE CLIFTON: We'll take a nonment while those docunents
are distributed.

MR ENGISH Just to be clear, | referenced yesterday that

actually last week | said we would have one w tness about
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Uni form Provisions. This is M. Zolin's testinony on Uniform
Provisions. | just want to set the stage.

JUDGE CLIFTON: Very well. They're still distributing the
exhibit, but M. Zolin, you remain sworn. WII| you pl ease
again state and spell your nane?

MR ZOLIN My nane is Alan Zolin. A-L-A-N Z-OL-1-N

JUDGE CLIFTON: If you do not have a copy of Exhibit 106,
woul d you rai se your hand? M. Taylor in the back does not
have one. M. English, you nay proceed.

DI RECT EXAM NATI ON

BY MR ENGLI SH

Q Al right. So, M. Zolin, | have already exam ned you
in the past with your credentials. | think you can just go
ahead and read Exhibit 106.

A Ckay.
I ntroduction

My nane is Alan Zolin. |'mthe owner and sole

proprietor of Zolin International, LLC, a dairy supply chain
and dairy policy consulting conpany. | have been retained by
H | mar Cheese Conpany to work with Dairy Institute of
California (DIC) to develop an alternative proposal to
Cooperative Proposal Number 1. | have worked with a task force
made up of a nunber of representatives fromD C menber
conpanies, in order to develop and submt Proposal 2.

111
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Pur pose

The purpose of ny testinony today is to discuss the
Part 1000 -- GCeneral Provisions of Federal M|k Marketing
Orders and areas it has been incorporated into Proposal 2.
In drafting Proposal 2, we |ooked at Section 1000 as an area
where the general provisions would neld with our overal
proposal and not require DIC to invent, I'msorry, to reinvent
the wheel in creating order |anguage. |In fact, after review,
we found a significant portion of Section 1000 that we
determ ned we woul d reference and not need to make any changes.
It has been stated in previous testinmony fromthe proponents of
Proposal 1, that the attenpt to sinplify and elimnate
unnecessary repetition of regulation should be a goal we aspire
to achieve. Proponents of Proposal Nunber 2 agree with this
goal . The areas of Section 1000 that Proposal 2 incorporates
w th no changes, are: Sections 2 through 6; Section 8;
Sections 15 through 19; Sections 25 through 28; Section 41;
Section 52; Section 70; Section 74; Section 77 through 78;
Section 86; and finally, Section 90. There are sections
i ncl uded above that are | abeled "Reserved". These sections are
17, 41, and 74. These sections have no | anguage associ at ed
W th them

In the drafting of Proposal Number 2, we noticed a
nunber of Section 1000 provisions would need to be added to the

actual order 1051 | anguage because of the term nation of the
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Western Order, Part 1135, and our proposed creation of a 9(d)
handl er (the purpose of this section | wll discuss
separately). | guess | should say at a |ater date.

Section 1051.14 is an exanple of one such section. W saw that
the | anguage in Section 1000.14 had a reference to a term nated
order, 1135.11 provision. W took the opportunity to renove
that reference. Oher Section 1000 areas where this occurred
were Section 42 and Section 44. W believe that we nade no
substantive change, and I would like to cross out the word
"intended", to those provisions, other than to renove the

1135. 11 reference and add the 9(d) reference.

Finally, we made a small change to Section 1 by adding
the words "unless otherw se specified". W felt its addition
hel ped with clarity. This concludes nmy testinmony on this
i ssue.

JUDGE CLI FTON:  Thank you, M. Zolin.

Ms. Elliott, on page 2 of Exhibit 106, will you strike

the word "intended" in the next to the last |ine?

M5. ELLIOIT: Yes.

JUDCGE CLIFTON: And will you insert the word "and" between
Section 42 and Section 44 at the beginning of that |ine.

MS. ELLIOIT: Yes.

JUDGE CLI FTON: Thank you. M. English?
BY MR ENGLI SH

Q | just had a couple questions. Chip English. Just a
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coupl e of questions, your Honor
So M. Wegner already read a nunber of these, if not
all of them into the record.

A, That is correct.

Q And we saw no need to read themin the record again
correct?

A Yes.

Q So you have just listed out those sections which
think cover topics 2 through 5 and 9, and so sort of a list of
t hose where we made no changes what soever, correct?

A, That is correct.

Q And a nunmber of them as you have indicated, are
literally to conformto the fact that we no | onger have a
Western Order, correct?

A, That is correct.

Q O toinsert a provision that you are going to talk
about with respect to Topic 2 at a later date, which is the
9(d) proprietary bulk tank handl er provision, correct?

A. That is correct.

Q kay. Your Honor, I'"'mdone with the direct
exam nation. | nove adm ssion of Exhibit 106 and | note that
it is now4 mnutes to the hour, so if people want a preview,
that's it.

JUDGE CLI FTON: Thank you.
MR. ENGLI SH: Qoviously he'll be available for
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Cross-exam nati on tonorrow at sone point.

JUDGE CLIFTON: Al right. Very good. Wth regard to the
adm ssion into evidence of Exhibit 106, does anyone w sh to
question the w tness before determ ning whether you object? No
one. |Is there any objection to the adm ssion into evidence of
Exhibit 106? There are none. Exhibit 106 is admtted into
evi dence.

(Thereafter, Exhibit 106 was
received into evidence.)

JUDGE CLIFTON: M. Zolin, you plan to be here tonorrow?

MR ZOLIN. | do.

JUDGE CLI FTON: Good. Thank you. You may step down.
Cross-exam nation of M. Zolin will happen tonorrow, if any.
M. English?

MR, ENGISH So for a preview tonorrow, depending on who
Is here first thing in the norning and what our needs are, it
may be that M. Zolin goes on then, or naybe because he's
flexible, I think in reviewng today, it mght have been, m ght
have thought of it differently. | mght have asked M. DeJong
to wait. But as it is, because, | really, | apologized to
M. Ahlem he's not getting on today.

M. Ahlemhas jury duty tomorrow. It nay be that he
gets excused in such a way that he can nake it here tonorrow.
And | obviously will defer to himtonmrrow if, for some reason

he does get excused.
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QG her than M. Zolin and M. Ahlem we do have
W t nesses expected from Caci que, GA-CGI-QUE a M. Mck
More, MOORE, and a G| DeCardenas, GI-L, De
CARDENAS for Cacique, and for Farndale, a M. Scott
Hof ferber, HO F-F-E-R-B-E-R

And then, and | think I have been singing this song
since | ast Wednesday, M. Bl aufuss, tonorrow.

JUDGE CLI FTON:  You know, |I'mdelighted that you have it
all ready to go. And I know we don't ever get it all done, but
["'mstill delighted that you have it all ready to go.

MR, ENG.I SH. Thank you, your Honor.

JUDGE CLIFTON: You're welcome. | will see you all here
tomorrow. We'll go on record at 9:00. M. Elliott?

MS. ELLIOIT: Panela Elliott with the USDA. Per your
request, Judge, we have redacted the "Deposition" on sone of
the exhibits that we had up online. Those were six, and so all
of those have been changed, and the updated version is up there
Now.

JUDGE CLIFTON: Terrific. | love it. Thank you. Wl
done.

MS. ELLIOIT: You're wel cone.

JUDGE CLI FTON:  Very good. Al right. W go off record at
4:59.

(Wher eupon, the evening recess was taken.)

---000- - -
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COURT REPORTERS CERTI FI CATE

STATE OF CALI FORNIA )
) SS.
COUNTY OF FRESNO )

I, MYRA A PISH hereby certify:

| ama duly qualified Certified Shorthand Reporter, in
the State of California, holder of Certificate Number CSR
11613, issued by the Court Reporters Board of California and
which is in full force and effect.

| amnot financially interested in this action and am
not a relative or enployee of any attorney of the parties, or
of any of the parties.

| amthe reporter that stenographically recorded the
testinony in the foregoing proceeding and the foregoing

transcript is a true record of the testinony given.

DATED: Decenber 2, 2015
FRESNO, CALI FORNI A

MYRA A. PISH, CSR
Certificate No. 11613
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