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FRI DAY, OCTOBER 23, 2015 - - MORN NG SESSI ON

JUDGE CLIFTON: W're back on record. It is
Cctober 23, 2015. It's Friday, it is 9:00 in the norning.
This is Day 22 of the mlk hearing. W are in Fresno,
California, at the Piccadilly Inn Airport.

My name is Jill Cifton. I1'mthe United States
Adm ni strative Law Judge who is to assigned to take in the
evidence, that is the testinony and the exhibits, and then
certify those for the record. What happens after the hearing
is, parties will submt proposed corrections to the transcript,
and once | have determ ned how the transcript should read, and
have identified the exhibits, nmy work is done. The parties
wll submt briefs. Anyone may submt a brief. Those are all
filed with the Hearing derk, and I'msure you will exchange
themelectronically, and that they will be posted on the
website. They still have to be filed wth the Hearing Cerk
for the purposes of any appeals. So | would |like nowto take
appear ances of ny fell ow USDA enpl oyees.

MR, HILL: Happy Friday. M name is Brian HIl, |I'man
Attorney with the Ofice of the General Counsel's Mrketing
Regul atory and Food Safety Prograns D vision.

M5. CHILUKURI: Good norning, Rupa Chilukuri, that's
RUP-A GHI-L-UK-URI, and I"'malso with the Ofice of the
Ceneral Counsel .

MR, RICHMOND: Good norning, WIIliam R chnond,
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RI-CHMOND, with USDA's Agricultural Marketing Service
Dairy Prograns, part of the Order Fornulation and Enforcenent
Di vi si on.

MR. CARMAN.  Good norning, welcone to the last day of the
fifth week. difford Carman, CGA-R-MA-N Assistant to the
Deputy Administrator Dairy Prograns.

M5. MAY: Good norning, Laurel May with USDA AMS Dairy
Program |'malso with the Order Formul ati on and Enforcenent
Di vi si on.

MS. ELLIOIT: Hello, I'mPanela Elliott, E-L-L-1-O-T-T, I'm
a Marketing Specialist with the USDA AMS Dairy Program

MR. SVENSON:. Good norning, Virgil Swenson, V-1-R-GI-L,
SWENSON |I'mthe Assistant Market Adm nistrator for the
Central Marketing Order, and I"'mon detail wth USDA AVS Dairy
Program

MR. SCHAEFER: Henry Schaefer, HE-NNR-Y,
SCHAEFER Agricultural Econom st for the Upper M dwest
M1k Marketing O der Federal Order 30, here on detail for AMS
Dairy Prograns.

MR, BESHORE: Good norning, Marvin Beshore, MA-RV-I-N
B-E-SSHORE, Counsel for the Proponents of Proposal Nunber 1,
California Dairies, Dairy Farnmers of Anmerica, and Land O Lakes.

MS. OLI VER THOWPSON: Good norning, Megan A iver Thonpson,
Megan is ME-GA-N, I'man Attorney with the |aw firm Hanson

Bridgett in San Francisco, HA-NS-ON, B-RI-DDGE-T-T, and |
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am co-counsel for the Proponents of Proposal Nunmber 1.

MR. SCHAD: Good norning, ny name is Dennis Schad,
SCGHAD | wrk for Land O Lakes.

MR. ENGLI SH: Good norning, your Honor, ny nane is
Chip English, GHI-P, ENGL-1-SH I'mwth the [aw firm of
Davis, Wight, Trenmaine, my office is in Washington, DC, |'m
here on behalf of the Dairy Institute of California.

Ashley Vulin, V-U-L-1-N, is in production node.
think the copier wasn't working this norning so she had to go
out -- she's also with the law firmof Davis, Wight, Trenmaine,
and she'll be in later to enter her appearance directing the
exam of M. Newell.

M5. KALDOR  Good norning, Rachel Kaldor, RA-CHE-L,
K-A-L-D-OR Executive Director of Dairy Institute of
Cali fornia.

MR. DRYER Good norning, Geg Dryer, GRE-G DRY-E-R
Senior Vice President Industry and Government Rel ations for
Saput o Cheese USA and nmenber of the Dairy Institute of
Cali fornia.

M5. TAYLOR  Good norning, Sue Taylor, Leprino Foods,
L-E-P-R-1-N-Q, Vice President of Dairy Econom cs and Policy.

MR. NEVELL: Good norning, Mchael Newell, N-E-WE-L-L
Director of Sales, HP Hood.

MR RAM REZ: CGood norning, Mguel Ramrez, RRA-MI-RE-Z

Leprino Foods, Denver, Col orado.
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MR ZOLIN. Good norning, Alan Zolin, A-L-AN Z-OL-I-N
Consul tant representing H | mar Cheese.

MR. DeJONG Janes DeJong, D-e-J-ONG Dairy Policy
Econom ¢ Analyst with Hi |l mar Cheese Conpany, producer owned
manuf acturer of cheese, whey, and m |k products.

MR. VETNE: John Vetne, representative for Hilmar Cheese
Conpany.

MS. HANCOCK: Nicol e Hancock, HA-NCOCK, with Stole
Rives, ST-OEL, RI-V-E-S, representing the California
Producer Handl ers Association and Ponderosa Dairy.

MR. VANDENHEUVEL: Rob Vandenheuvel,

V-A-N-D-E-N-H E-U-V-E-L, here on behalf of MIk Producers
Council, a dairy farner trade associ ation.

MS. REED: Good norning, Kristine Reed, KR 1-S-T-1-NE
R-E-E-D, |'man attorney for Select MIk producers.

JUDGE CLIFTON: Is there anyone who has not yet conme to the
podiumthat would like to be identified at this tine? There is
not. Let us now take announcenents and other prelimnary
I ssues.

MS. MAY: Good norning, Laurel May.

Wl come back. W're going to see if | can do this from
menory as | don't know what happened to nmy cheat-sheet.
Everybody is welcone to testify if they would like to, and you
can just let us know that you want to and we'll get you on the

list. Anybody is also welcone to cross-exam ne any of the
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witnesses if they would Iike to, and you can do that by
approachi ng the podi um and having the Judge acknow edge you.

W are doing a live audio feed again, and the link for
that is www ans. usda. gov/live.

The court reporter is doing the hearing record for us
and transcripts and exhibits fromthis hearing are avail able
approxi mately two weeks after the end of each hearing week.

You can access those, I'mgoing to read you the website just so
that you can find the official versions of these transcripts:
www. ans. usda. gov/ rul es-regul ati ons/ noa/dairy/ca. And that's,

if you get to that site, then you click on hearing record, and
under hearing record there are two buttons, one for transcripts
and one for exhibits, and those will get you to the official
copi es that we have posted there.

Okay. Let's see. This is our last day here, so once
again today we'll have to pack up everything and take it back
w th us, and we go back over to Clovis Veterans Menoria
District, where we will pick up where we left off, next Mnday.

Yesterday we ended the day by M. Dryer being on the
stand under cross-examnation, and | believe Chip English
intends to put himback on the stand this nmorning to continue
t hat .

JUDGE CLI FTON: The docket nunmber that is used by the
Hearing Clerk within the US Department of Agriculture is, in
brackets, [AQ docket number 15-0071.
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A few weeks back | mentioned that | was happy t hat
there would be a website where we could actually go back and
see some of the audio feed captured, recorded, and it hasn't
been operational, but it's about to becone operational. This
is not an official USDA website, but nevertheless it will be
very useful, not only to outsiders who are trying to keep
abreast, but even those of us who have been here who want to go
back and hear portions of the testinony. The website is
nydai ryman.com So it's: ww. ny-dairyman.com so there are
two advantages that is offered by this private enterprise firm
that we are unable to offer through the USDA, and that will be
t hey have recorded the live feed so you wll be able to go back
and find oral testimony. |It's not official, it's not the
transcript, but nevertheless it will be useful, I think. The
ot her advantage is that they have been gathering exhibits as
t hey can when they conme to the hearing and pick up copi es.
Those are not the final version of sone of those exhibits,
because as we all know who have been here, we make corrections
as we go. But nevertheless, you can get themearlier than two
weeks after the proceeding that identifies them So | pass
that along for the use of anyone who would like to use it. It
is open to all, for which I thank the conpany that has nade it
avai |l abl e.

All right. What other prelimnary matters are there?

MR. ENGLI SH:  Your Honor, Chip English. As M. My
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indicated, we're going to begin today with M. Dryer continuing
W th his cross-exam nation and any ot her exam nation. Wen
that is conpleted, we intend to put M. Newell on the stand. |
am assum ng by that time the production issues that Ms. Wulin
is involved in will be conpleted so that she will be back for
that. And then after that, James DeJong for Hi | mar Cheese we
expect to be on the stand. And that's the production issues
that are going on right now

W don't have any other w tnesses, but also we have
every reasonable belief that that will take us through the end
of the day.

JUDGE CLIFTON: Remind nme please what M. Newell's
testinmony will be about?

MR ENGLISH It is orderly marketing. We're trying to
stay within that framework still, the one deviation had been
ESL, but we're still on the orderly marketing side of things.
That's a good question, your Honor, thank you. And that would
be today.

JUDGE CLIFTON: Very good. Are there any other prelimnary
items? Ms. May?

M5. MAY: | forgot to nention one thing, this is Laurel
May. The ot her day sonebody had, somewhere in
cross-exam nati on we were discussing Exhibit 9, which is all of
USDA' s data tables, and we have run out of copies, so | brought

a pile of those in today. But if anybody would still like to
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have one of those, please help yourself, they are in the back
of the room

JUDGE CLI FTON: Excellent. Thank you. That was quite a
phot ocopying job, I'msure. Good. Al right.

Any other prelimnary matters? None. Al right.
Then, M. Dryer, you may retake the witness stand. M. Dryer,
you remain sworn, but | would |ike you again to state and spel |
your nare.
MR DRYER Geg Dryer, GRE-G D RY-ER
CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore.
Good norning, M. Dryer.

A Good norni ng.

Q Ckay. I'dIlike to maybe try to pick up where, a little
bit where we left off yesterday, and then continue on with a
few nore questions about some of your testinmony in Exhibit 91.
We had been reviewing lots of very useful information about
Saputo's operations in your plants and what they produce,
plants in various |ocations, basically Wsconsin and
California. For these products that are produced in Wsconsin
but not in California, cheese products, and |I'mtal king just
about cheese not about Class Il operations now, are they
mar ket ed national | y?

A, Yes.
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Q ay. And | didn't keep a conprehensive |ist of those,
| don't think, but they are -- the record will show what they
are, but gorgonzola and bl ue cheese, and ot her products.

A Quite a variety.

Q Quite a variety, yes. Gkay. |s Saputo the second or
third | argest cheese producer? | ask that because you said
among the top three, and | have seen some recent publications
specifically fromthe colum from M. Urhoefer, who is the
Executive Director of Wsconsin Cheese Makers who says, | know
the list, here it is, top five, Leprino nunber 1, Saputo nunber
2. Are you 2 or 3? Just wondering.

A, The information isn't public, so, you know, we can't
cl ai m ownership of nunber 2. And the fact is that 3 anbia and
H lmar are growing so rapidly it is hard to keep pace wi th who
is in second and who is in third.

Q Ckay.

JUDGE CLIFTON: M. Beshore, a nane that sounded ki nd of
l'i ke Urhoefer?

MR BESHOREE U MHOEFER dose?

MR. DRYER  Correct.
BY MR BESHORE:

Q So turning to page 2 of Exhibit 91. You pose a
question, right about the m ddle of the page under the headi ng,
Orderly Marketing of MIk in California. You say, "The

question for USDA to ponder in the decision to pronul gate a new
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Federal Order for the State of California, whether the petition
seeks to resolve conditions of disorderly marketing where it's
sinply an attenpt at achi eving gover nnent - mandat ed price
enhancenent . "

Now, | take it fromthat sentence that you woul d not
consi der achi evi ng government - mandat ed price enhancenment to be
a legitimate objective here?

A, Wll, | don't have any expert. M understanding,
though, is in order to justify creation of a pronulgation of a
new Order, you need to denonstrate disorderly marketing.

Q Ckay.

A.  That's ny under st andi ng.

Q But do you -- do you understand, what's your
understanding with respect to whether producer price
enhancenent is a legitimte object of Orders?

A.  That may be

Q It may be a legitimte object?

A, Yeah, | guess -- | guess |'mnot -- |I'mnot an expert
in the arena of Federal Order regulations, but it seems to ne
that | have heard that sonmewhere along the line, that that's
one of the --

Q Soif, for instance, the -- one of the said in the
reports fromthe Act that was passed said, in part, "the
essential purpose of these agreenents and orders is to raise

producer prices." |If that's stated to be one of the purposes,
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if the CGovernment, when it ponders this, would have to take
that into account, would it not?

MR, ENGLISH. (njection. Not only clearly calls for |ega
conclusion, but it is an incorrect statement of the lawwth
respect to statutory construction, and | object.

JUDCGE CLI FTON: The objection is noted, the w tness may
respond to the question.

MR. DRYER Can you just replay the |last part?

BY MR BESHORE:

Q If raising producer prices is one of the purposes of
the law, that's something that USDA would have to ponder in the
deci si on maki ng, wouldn't you agree?

A, If | understand that correctly, if you have an O der
then you woul d consi der that, but whether you have an O der or
not, it seems to me fromwhat | understand, you need to
denonstrate disorderly marketing.

Q Al right. So your understanding, if you have an
Order, you can consider, in essence, prices, but if you don't
have one, you can't.

A Well, if you don't have one, there's no question,
there's no USDA invol ved.

Q You can't consider that with respect to the decision of
whet her to pronul gate one?

A, I'mnot saying you can't, but it is my understanding

you have to denonstrate disorderly marketing.
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Q Let's talk about, I'mgoing to go on to page 4 of your
statement, Exhibit 91. At the very bottom the very | ast
phrase, or |ast sentence you make the conment that "it is
inportant to recogni ze that the enornous increase in
production,” you are tal king about California over sone period
of time, "was not demand driven."

What do you nean by that?

A VWat I'minplying, through ny research | was trying to
understand why we experienced the explosion in production in
California. And to nme, it was related to the efficiencies that
California producers were able to achieve through their
enornous scale. So | think they were in a conpetitive
advant age over the rest of the country that encouraged themto
produce nore mlk. It wasn't mlk necessarily that was being
asked for fromthe market, so part of in conjunction with the
grow h, that plants had to be constructed that could store
product for sonme period of time so that eventually the narket
coul d absorb it.

Q So basically your thesis is that California producers
just produced mlk and expanded production willy-nilly,
irrespective of whether there was any demand for it?

A. | wouldn't characterize it that way, no.

Q Ckay. Let's stay on stay on page 4 here and tal k about
the paragraph in which that's the | ast sentence, kind of

starting fromthe end, | want to nove forward. You are talking
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about your concerns with the proposed pooling requirenents of

the Order, okay? |Is that a yes?

A Yes.

Q Thank you.

A1 was waiting for you to finish this tine.

Q Thank you. W'Ill get that worked out at some point.

| want to nmake sure that you understand when you are
anal yzing the issue, what's involved here. And let ne just
preface that with saying, you and | are roughly contenporaneous
in this business, | have been at it for 35 plus years, so maybe
| have got a couple of years on you

A. | doubt that.

Q But, you know, it's -- the pooling provisions proposed
for this Order are different. And old dogs, new tricks, it
takes awhile to get your head around those things, and it took
ne alittle while really to think this all through and think it
all through, and | have been at it |onger than you have, and |
have been looking at it and analyzing it |onger than you have.

A Agreed.

Q So, first of all, you understand that this isn't being
proposed for any other part of the country, only California.
You understand that?

A. | understand that. Unprecedented.

Q And not applicable anywhere el se.

A well --
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Q | mean, you are tal ki ng about consequences --

A | think if it happens in California, there may be
people that would like to see it happen in other parts of the
country.

Q Wll, have you -- have you been listening to the

presentati on which has tal ked about the fact that it's
tailored, and in fact, required sinply by characteristics that
are present here in California that don't exist anywhere el se?
Have you heard that testinony?

A. | heard that, but that doesn't nean that other people
won't try to justify it in their region.

Q They mght have a hard time though, if they don't have
a quota program though, right?

A | can't answer that. | don't know the answer to that.

Q So we're talking about here in California, in
California only. Let ne say, | don't know anybody who is ready
to propose it anywhere else. Do you accept that?

A Yes.

Q Ckay. Now, of course two of the three proponents are
national dairy cooperatives, correct?

A. Correct.

Q Gkay. Now, do you understand that mandatory pooling
does not mean mandatory buyi ng?

A Yes.

Q Gkay. So assum ng that Proposal 1 was adopted, Saputo
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in California is free to buy as nuch mlk or as little mlk as
it chooses.

A Yes.

Q You understand that?

A Absolutely.

Q Ckay. And the Saputo supply in California, is it
primarily, but not exclusively, Cooperative supply?

A Primarily, not exclusively.

Q You do have sone independent producers?

A, Correct.

Q Ckay. And would you agree with me that it is the
uni versal practice of proprietary firnms when purchasing from
I ndependent producers and the Cooperatives, if they choose, if
they don't, they want to reduce their purchases, the co-op
purchases get reduced first?

A.  They can unl ess they have a contractual relationship
that requires themto take the mlKk

Q But that's basically the practice in the industry?

A Yes.

Q So if Saputo, California, you know, in a system of
where its plants are pool plants, just has to purchase what it
wants at the mnimumregul ated price, is that going to create

di sorder in Saputo's purchases?

A I'mnot sure | understood that question.
Q Wll, I"'mnot sure | understand the concern. Ckay? So
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you have indicated that you understand under a mandatory, |'l|
use the word you guys like to use, mandatory pooling. Under
mandat ory pooling, that you only have to purchase whatever you
want to purchase, correct?

A. That's right.

Q Right. And you would have a m nimum price, you know
what that price is, correct?

A.  Today.

Q Right. And if the -- if the Proposal 1 was in effect,
you woul d know what it was, correct?

A Yes.

Q (Ckay. Based on national product narkets, etcetera,
correct?

A Yes.

Q Ckay. And of course, the price would be I ess than you
are paying for mlk up in the Wsconsin plants, correct?

A, Remains to be seen.

Q well, howcould it be, why would it be anything, if
there's one uniformnational price, it couldn't be nore, right?

A You said it was |ess.

Q But since you are paying, since you testified yesterday
you pay substantial premumnms on your mlk up in Wsconsin, you
woul d be paying less in California if you were buying it closer
to mninumprice, correct?

A, \Wat | testified yesterday was, you showed ne a listing
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of premiunms in Wsconsin and you asked ne if they | ooked
representative and | said yes. | didn't say what we were

payi ng. And who knows what prices will be going forward in

California relative to Wsconsin. | can't answer that.
Q Well, if the mnimumprice is in the sanme in
California, okay -- so are you saying that you think you m ght

have to be, you might be required to pay nore in California

than you pay in Wsconsin?

A | doubt that. But if you are asking nme to specul ate,
and | don't -- you know.
Q Well, | thought that's what your testinony was about,

you are specul ating about what woul d happen if Proposal 1 was

adopt ed.
A Well, I knowif Proposal 1 were adopted you woul d have
the dass Il price as a mnimumprice in California, under

whi ch we coul d never pay.
Q As for what you bought. You could not pay |ess?
That's right.
Ckay.
In Wsconsin we can.

Now, you can pay | ess?

> O > O »F

W can pay | ess.
Q Yeah. But your average price in Wsconsin is
substantially nore than the minimum isn't that true?

A. | can, you know, |, off the top of ny head, | can't say
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what our average price in Wsconsin is.

Q Wll, didn't you tell ne yesterday that mail box mlk
prices show the, are good indicators of the purchase prices in
W sconsi n?

A. Mailbox mlk prices are mailbox mlk prices. That's
what farnmers are receiving in Wsconsin, that has nothing to do
w th what we're paying individually.

Q Do you know what your average cost of mlk in Wsconsin
pl ants is?

A If I, you know, had access to the files to | ook at, |
do, but I don't off the top of ny head.

Q You don't know?

A Pardon?

Q You don't know what it is with respect to the m ninum

Cass Il price, whether it's higher or |ower?

A Well, it is higher. Definitely higher than the m ni mum
price.

Q Ckay.

A. W pay higher than the mnimumoprice in California.

Q Are you aware that under mandatory -- by the way, do
you -- do you have any pool, are any of your plants pool plants
in Wsconsin?

A | Dbelieve so.

Q Ckay. So if the pool plants that, for all the mlk

that's pooled, you are obligated at |east at the m ninum price,
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correct?
A. Correct.
Q Gkay. |If you have, and you have mlk that's subject to

your marketing control, then, if they are pool pla

A Yes.

nts, correct?

Q | guess you do at nonpool plants, too, but at |east at

t he pool plants you do?
A Yes.
Q kay. Now, if at a pool plant in M nnesota

W sconsin under Proposal 1, if it has mlk, propri

or

etary pool

plant, that it |ooks to sell to another proprietary dairy or

even a Cooperative, that transaction is not subject to m ninum

order pricing?

A, Correct.

Q You understand that under Proposal 1 it wou
subject to m nimum order pricing?

A. If a nonpool plant sells to a nonpool plant
what you are sayi ng?

Q No, I'msorry. |If a pool plant, you know,
proprietary pool plant, sells mlk to, it has poo

anot her buyer, whoever it mght be, that transacti

| d not be

. 1S that

a

ed, okay? To

on i s not

subject to mninmumpricing. Do you understand that?

A. | certainly wouldn't argue against it. It is not clear
to ne.
Q Ckay. Wwell, if you assune with nme that that's correct.
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A Yeah.

Q Ckay?

A. | don't see that happening in the market. | nean, in
ny experience, in California would never see mlk traded at
bel ow the regul ated price, in our experience.

Q kay. But just assune with ne that you woul d be able
to do that under Proposal 1. Gkay? You would have to pool the
mlk, but if, by the way, you have heard the testinony in the
| ast couple of days, like with Dr. Schiek, that when prices are
| ow, are soft, when the market's long with mlk, that what
conpani es, the best way to maxim ze the value of that mlk is
to pool it, and then if you don't have a good use for it, or,
well, you don't want to process it yourself, is to sell it to
soneone el se. You understand that?

A. | heard that, yes.

Q Al right. Do you agree with that?

A.  Seens reasonable to ne.

Q Ckay. So if under Proposal 1 mlk was long in
California and you pooled it, and you wanted to, say, in the
first thing you did, if mlk was long and you didn't want to
buy it, you would turn it back to the co-op, right?

A. It depends on what your arrangenent with the
Cooperative is.

Q Ckay. Well, let's assune that you are, that you wanted

to dispose of some your producer mlk, you understand that you

4290

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

could pool it, get the draw, whatever it mght be, since mlk's
| ong, and manufacturing prices are lower, and sell it to
anot her party for whatever you could agree to sell it for.

Do you understand that?

A Yes.

Q Just like in, just like in Wsconsin.

A Yes.

Q Gkay. On page 6 of Exhibit 91, the first line of the
final paragraph you use the phrase "California has
predom nantly enjoyed a m |k surplus."” Wose enjoyed a mlk
surplus in California?

A. Again, |I'mstating there because m |k production has
grown so dramatically, that typically supply has at |east net,
if not exceeded demand nost of the tine.

Q So who enjoys that situation is ny question?

A Wll, it's growh for the industry, you know, farners
got to sell nore product that they produced, and, you know, so
I, that was the context of "enjoyed".

Q well --

A -- the growh.

Q Well, when supply is long, don't buyers really, aren't
they the ones --

A. Not really having a mninmmprice --

Q ~-- whoreally enjoy --

A -- this tine | mssed.
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Q Wen supply is long, the buyers are the ones who enjoy
that situation the nost, isn't that true?

A, Not in the situation where you can't pay |ess than the
m ni mum pri ce.

Q And has that been the case in California?

A Yes.

Q So, therefore, buyers haven't enjoyed the supply
conditions in California?

A, Correct.

Q You have not enjoyed then?

A Enjoy is, | nean, it is kind of a nebul ous term

Q It is your word, that's why I'm asking.

A. W have enjoyed the fact that we have no difficulty in
neeting our denmands for mlKk.

Q Let me turn to your discussion of the three |argest
cheese plants. The three |arge cheese plants in California,
and |'mon page 16 of 19.

A I'msorry, which page?
Q 16.
A, 16.

Q Gkay. So this information was taken from | think you
have indi cated from CDFA data, a June hearing; is that correct?

A, That's correct.

Q kay. |Is Saputo one of those three plants? |s one of

your plants one of those three plants, do you think?
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A 1, well, they didn't disclose which the three plants
were, so it is difficult to say.

Q Gkay. You are not sure?

A. No, I"'mnot sure.

Q Ckay. So you don't know if your plant's one of those,
any of your plants, are one of those plants or nore than one of
t hose, but you have nade some assertions about the ability of
those plants, the profitability of those plants under a
Federal Order |ike Proposal 1.

A, Correct.

Q So what do you know about the, since you don't know if
any of those are your plants or not, what do you know about the
profitability of those plants and their ability to be viable
under Proposal 1?

A. | just know that the magnitude of the requested
increase is so |arge, based on ny experience of operating the
cheese business all these years, that it's not realistic.
Because | know what cheese margins are as a conpetitive
busi ness, and what this anobunts to i s an enornous increase in
cost.

Q How long has Saputo been produci ng cheese in
Cali fornia?

A Saputo acquired Stella Foods in 1997, and Stella Foods
had two California operations at the time, so since 1997.

JUDGE CLI FTON: Are you saying Stella?
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MR. DRYER Stella, S-T-E-L-L-A

JUDGE CLI FTON: Thank you
BY MR BESHORE:

Q Now, has California, California operations been
profitable all these, over the years?

A. Can't answer that.

Q Saputo has continued to acquire and expand its
California operation since the first --

A, Correct.

Q Ckay. Prior to 2009, isn't it the case that the spread
between California 4b price and the Federal Order Class |11
price was nuch, nuch, nuch less than it's been since 2009?

A. That's correct. California had a hearing in 2007 that
changed the fundanental s.

Q So when you are saying that California can't, the
bi ggest plants in California can't possibly afford to be cl oser
to match the national prices, you were real close for years and
years and years before 2007, correct?

A Wll, the dass IlIl price and the Cass 4b price were
cl oser than they are today.

Q Wll, they were nuch less than 10 cents a pound apart,
10 cents, value of 10 cents a pound of cheese apart, much |ess
than that apart, right?

A R ght.

Q And of course now they are, they have been nmuch nore
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than 10 cents a pound apart, correct?

A. That's right.

Q Since what, 2007, '08, or '09, that period of tineg,
correct?

A Yes, historically the value of whey was nuch, nuch
lower than it's been in recent years. Wen the whey price came
up, given the mlk price fornula in the former California
system in the USDA system put tremendous pressure on cheese
makers.

Q So the three biggest cheese makers in California al
process their own whey, correct? The three |argest plants?

A Yes, | think so.

Q Ckay. Well, we can put this in the record if it is not
already in. The exhibit that CDFA that you testified from
shows that they all process their own whey. Renenber that?

A Yes.

Q So whey value for them whatever is there in the narket
for whey, they are processing it and getting it, right?

A, Correct.

Q But they have enjoyed a price that doesn't factor the
value of that whey into the raw mlk cost, isn't that true?
That's one of the main reasons why we're here, correct?

A.  Conpani es conpete on the basis of their overall
econom cs so conditions are conpetitive, and they nay enjoy

revenues fromwey, in fact, they may be | o0sing noney on whey,
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but competition takes into account all those factors. So it
may be accounted for in the price of cheese or conpetitive
prem uns or whatever. So it's not segnented that we | ook at
whey i ndependent from cheese or whatever.

Q But -- but the price of your raw mlk is segnmented, is
it not?

A. The price of rawmlk is --

Q Is segnented inits build up, correct?

A.  Yes, correct.

Q And the segnmenting in California has not included any
substantial value for whey for since 2007, '08, '09, correct?

A. By today's standard it is very substantial in terns of
what whey is worth versus what we're paying for it in mlk

Q No, ny question, M. Dryer, was, just to be clear, did
mlk, the rawmlk priceis built in segnents, correct?

A Yes.

Q And since 2007 in California, the segnment of the raw
m |k price, valuing whey has been very, very mniml in
California; isn't that true?

A. Again, that's subject to interpretation. To ne, it's
not mnimal, it's substantially different than the USDA ot her
solids factor. The question is, which one is nore appropriate,
which is a question | raised in ny testinony.

Q Well, froma buying perspective, you woul d nmuch prefer

the lower California value, right?
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A Yes.

Q On page 17 in your concluding pages of testinony, 17,
18, 19, you nake sonme assertions, and |'mjust interested in
your wordi ng. Wen people, you or |, have different opinions
about things, | probably say you are wong and you say |I'm
wrong commonly, right?

A Yes.

Q But in pages 17, 18, 19, when you are |ooking at the
arguments nade in support of California Order, you haven't said
they are wong, you have said they are fal se.

A. | apologize if the choice of words is offensive, it
wasn't the intent.

Q Wll, it was very intentional choice of words however,
was it not?

A It was just ny word, which | tried to say that what was
bei ng said wasn't supported by the facts was what |I'm
interpreting that false to nean.

Q You don't nean intentionally, |I'msure.

A. No, | don't.

Q Ckay. Thank you. | don't have any other questions at
this tine.

JUDGE CLI FTON: Thank you, M. Beshore. \Wo next wll
question M. Dryer?

CROSS- EXAM NATI ON
BY MR VETNE:
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Q John Vetne for Hilmar Cheese.

Do you still have Exhibit 94 in front of you? It

the map of the Saputo plants.
A.  Yes.

Q There are three gray icons under the headi ng,

S

Distribution Centers. Wat are those places? Wat happens

t here?

A.  So cheese is essentially accunul ated into those
facilities for shipment out to end-users, so it may come
variety of plants and it's aggregated there.

Q Cheese in what formis accumul ated at those

distribution centers?

froma

A. At the distribution centers, it is finished product,

and cases, and pallets of finished product.
Q Finished product in consuner-type packages?

A. Consuner, if -- if it's consunmer food service or,

yeah.

Q Gkay. And then fromthose |locations it is marketed to

whol esal e buyers; is that correct?
A, Yes.

Q Whol esal e buyers, like, for exanple, Costco, and

Wal - Mart, and Kroeger, and stores that have warehouses that

distribute it further; is that correct?
A. That's correct.

Q kay. Sysco, S-Y-S-CO is one of the mgjor food

service distributors in the country. That would be the kind of
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cust oner ?

A.  Absolutely.

Q And there are other food service buyers that, in turn
distribute to their custoners, correct?

A. Correct.

Q Ckay. |Is -- are the products that Saputo makes
distributed directly from to custoners fromthe plants on the
list on Exhibit 94, or do they all go to your distribution
centers first?

A. | believe that there's some custoners that are shipped
direct fromthe plant, but quite a bit goes through a
distribution center.

Q And you listed, as | recall, and you rem nded ne,
there's a couple of plants Iisted that do not receive mlk, one
in Geen Bay, Wsconsin, and one of the three plants in Tul are,
California; is that correct?

A. That's correct.

Q kay. Those plants, correct ne if |I'mwong, receive
cheese in sone bulk formfroma plant that makes cheese,
correct?

A. Correct.

Q Solet me see if | have the flow correct here. Raw
mlk comes to a cheese plant, which produces cheese in bulk
form step 1. Step 2 is, cheese in bulk formgoes to sone

processing or converting or cut and wap plant, and fromthe
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cut and wap or converting plant, it is sold to whol esal e

mar kets |i ke Costco, Wal-Mart, Sysco, Kroeger, and fromthose
whol esal ers, it gets to stores or institutions. Do | have the
flow correct?

A. That's correct.

Q That's correct. kay. At any of your converter
pl ants, cut and wap, shred plants, do you, on occasion,
recei ve bul k products from sources other than Saputo cheese?

A Yes, they are.

Q So when you receive bul k cheese products, to be an
efficient and profitable narketer, you need to price the
product, you need to find out what's the nost effective and
profitable source, correct?

A. That's correct.

Q So if the same product is available, bulk cheese
product, is available fromtwo different plants, you are not
going to pay nore for cheese fromone plant sinply because it
is further away, are you?

A No.

Q No. You will pay a price that represent, fromeither
| ocation, that represents the sane delivered cost to you; is
that correct?

A. That's correct.

Q And then when you further distribute fromthe

converter, cut, wap, shred plant, your custonmers go through a
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simlar process. |If they are |ooking for wapped consuner
cheese products, they will go through a process that neasures
the price you are offering against the price sone other
converter is offering, and they are not going to pay nore for
product from sonebody sinply because there is nore
transportation, they are | ooking for the | owest delivered cost;
Is that correct?

A. That's correct.

Q And when you, when Saputo receives mlk or bulk cheese
fromits own plants, the pricing source equation nay be a
little bit fuzzy, but ultinately, when it gets to the price
that whol esalers are willing to pay, it all conmes together so
that your plants, even though they go through your
distribution, is conpeting with cheese fromsone other plants
that go through a distribution to the buyer, the whol esal er
i ke Wal -Mart, Costco, Sysco, etcetera?

A. That's correct.

Q In California, at the California cheese nmaking plants
that Saputo operates, as | understand your answers to questions
from M. Beshore, you do process your own whey into whey
products; is that correct?

A. W do. W have one facility that has the capability of
drying product, which is where the potential for value is
added, and then we are congregating whey fromother plants into

that facility.
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Q Al right. Gkay. Wat whey products are produced

that whey -- is it a separate facility, first of all?

at

A, W produce WPC 80, dry whey, |lactose, and dry perneate.

Q Gkay. Just one WPC protein standardi zed product?

A. | believe in that plant we typically just do WPC 80, or

dry whey, and a limted amount of dry whey.

Q Gkay. And is that a that whey plant a plant that i
essentially separate fromyour cheese plant?

A It's attached.

Q It is attached. kay.

JUDCGE CLI FTON: M. Dryer, would you go back? You

S

nmentioned three products, and | didn't quite catch it. WPC 80,

and what were the other two?
MR. DRYER Dry whey -- dry sweet whey -- |actose,

L-A-CT-OS-E, and there's a | ot of nanes for the other

product. | called it dry perneate, deproteinized whey, there's

a nunber of names for it.

JUDCGE CLIFTON: Dry perneate or deproteinized whey?

MR DRYER  Correct.

JUDGE CLI FTON: Ckay. Thank you.
BY MR VETNE:

Q The whey processing facility, as | understand, as

understand, receives whey fromyour cheese plant at that
| ocation and receives whey from other sources.

A.  Fromother of our cheese plants.
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Q Fromyour other cheese plants?

A.  Right.

Q So you have a cheese plant that does not have a whey
processi ng?

A.  The whey may be processed to sone extent, but not to
the full extent.

Q Not processed to the extent of having sone water
removed?

A, Correct.

Q And then it is put in a truck and shipped to -- where
is the plant that --

A It isin Tulare.

Q In Tulare? Are both plants in Tul are?

A Wll, we have a nunber of plants, one in Los Angel es
area, one in Newran, California

Q At which --

A.  Are shipping whey.

Q So a cheese product is produced, there is no whey
processing facility at those locations that nake a comercia
whey product, so whey, or water-reduced whey, is transferred

all to Turlock; is that correct?

A To Tulare.

Q Tulare.

A Tulare.

Q Gkay. So your cost to nmake whey products includes the
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cost of transporting bul k whey froma cheese plant that doesn't
make commerci al whey products, to a whey plant that does make
comrerci al whey products; is that correct?

A. That's correct.

Q Does your whey, commercial whey product plant, receive
whey from any ot her cheese makers other than the Saputo plants?

A No.

Q Are there plants in California of which you are aware
that do receive bul k whey fromcheese plants in converted into
product s?

A, Yes.

Q M. Beshore read you a little bit of |egislative
history on the Agricultural Marketing Agreenent Act and when it
was created, and described a report that said the Congressiona
obj ective was to raise producer prices. Do you recall that
exchange?

A Yes.

Q And does your review of the history, is it such that
you are aware that the problemback in the '20's and '30's was
that there was a glut, an overabundance, of a |ot of
agricul tural products producing |ow prices?

A I'mnot aware.

Q You are not aware. (Ckay. Is it not true in your
experience, however, that low prices for mlk and other

commodities are frequently the result of an overabundance of
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that commodity searching for a market?

A.  Absolutely.

Q Can you conceive of any circunstance in which the
solution to low prices in that case, was to raise prices? Wat
woul d that do to the overabundance?

A. That's what | was referring to in ny testinony, that
woul d be disorderly.

Q Thank you very nuch

JUDCGE CLIFTON: M. Dryer, on page 4 of your testinony, you
refer to a whey protein concentrate that contains 34 percent
protein, and that's a WPC 347

MR DRYER  Correct.

JUDGE CLI FTON:  And then you nentioned that one of your
pl ants makes a WPC 80.

MR. DRYER That's right.

JUDGE CLIFTON: And that's an 80 percent protein
concentrate?

MR, DRYER That's right. It refers to the concentration
of the level of protein in the finished product. So 34, nore
or less mmcs mlk. MIk is about that percentage of protein.
And 80 is a nore refined, higher value product, typically.

JUDGE CLI FTON: So does it always cost nore to produce a
hi gher protein value of whey or a higher protein concentrate of
whey?

MR. DRYER Yes, because the yield of product, resulting
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product that you get, is much lower. So you get |ess product
to sell, and the value is higher, the cost per unit is higher.

JUDGE CLI FTON:  Now, you used some words when M. Beshore
was asking you about having to pay nore, that is, the cost is
hi gher than the val ue of whey in some circunstances. Could you
explain that to me? Wat are you tal king about?

MR DRYER In the mlk price fornula for both USDA and
California, there's a factor and an elenent that's tied to the
val ue of dry whey. And there are times when the value that you
are paying in the mlk is higher than what you can recover in
the market for the actual product. |If you have even the
ability to produce the products, many cheese plants don't
recover any value fromwhey. But at tines |ike right now, the
worl d market is depressed, a | ot of our whey products are
exported, and the values are way down, and sonetinmes even bel ow
the cost to produce the product. And yet you are paying a
positive value in the price of mlk, so that's what | was
referring to.

JUDGE CLI FTON: What solution would you propose for that
probl enf?

MR. DRYER \Well, one thing we believe, and it's in the
docunent that you graciously allowed us to include, would be to
change the way that value is attributed in the cost of mlKk
The one that's based on the sale of liquid whey products as

sone relationship to the val ue of 34 percent whey protein
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concentrate. We think that's a nore realistic value and it
takes into account the fact that nost cheese plants don't enjoy
the benefit fromtheir whey that the mlk price fornula
assunes. So one of the things that we anticipate proposing is
that we | ook at changing, or at least for the California Oder,
if there is one, a different whey factor, calculate on a
different basis than what we have today.

JUDGE CLI FTON:  This may have nothing to do with that, but
| don't know. What is dry perneate?

MR. DRYER  \Wen you nake whey protein concentrate, there's
a filtration process that segregates the protein portion of the
whey fromthe renmaining portion. The renmaining portion is
primarily made of |actose. And so when you have a filtration
process, you have what's called a reten date, which is a
product you are trying to capture, and you have a perneate, a
product that is a byproduct nore or less. That product, at
times, has value, at other times is a cost. But it is
primarily a lactose product. So we refer to that as |actose
perneate or deproteinized whey.

JUDGE CLI FTON: Thank you. M. Vetne?
BY MR VETNE:

Q Thank you. You asked sone questions and | had a note
that | forgot one or two.

The transaction that we discussed a little bit for

Saputo, the transfer of whey, either bulk or some water-reduced
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to your whey plant, and the practice of other cheese plants
that don't make whey products, simlarly taking their whey
byproduct of cheese and selling it to a whey specialty plant
t hat makes products, aggregates whey froma | ot of sources.
Wuld it be that type of transaction froma cheese plant in
liquid formto a whey specialty plant, that that transaction
shoul d be the one that you suggest ought to be | ooked at as may
be a place, a transaction place, at which to fix a whey price
chargeabl e to the cheese plant, and the cheese plant chargeabl e
to producers for the mlk price?

A. | agree. And in the docunent that was provided by
W sconsin Cheese Makers Association, they basically get into
that issue, because the vast majority of their nenbers don't
realize much of any benefit fromwhey. And as a consequence,
t hose that have survived have had to switch to try to add nore
value to their basic cheese products. So nore than 75 percent
of the plants in Wsconsin now nake a specialty cheese, and
probably almost all of the plants make sone kind of added val ue
cheese and they need creativity and innovation and extra
marketing to acconplish that. But instead of being able to
keep the fruits of those efforts, they are forced to pay it in
the cost of mlk for a product that they don't produce in the
form of whey.

Q So there are a nunber of plants in the country that

specialize in receiving whey byproduct fromcheese plants, and
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converting that whey byproduct to whey products, correct?

A. Correct.

Q And those transactions fromthe cheese plant to the
whey plant produce a price that can be surveyed and an average
price obtained that produces a value of the whey factor of
cheese, correct?

A. Correct.

Q And the plant that receives the whey, in turn, can then
respond to the marketplace, and whey, and make whey protein
concentrates, dry whey, whatever, whatever the marketplace
demands at that particular period of tine, w thout tying the
whey val ue attributable to cheese plants to a particul ar
product, correct? Because those products vary.

A. Correct. |If you just surveyed absolute price per unit
of solids, | guess you could.

Q And M. Beshore asked you sone questions about, you
know, what do you do if the price in California goes up and you
think it's not good for you to receive all that mlk. Well
l et me ask you a question about that.

The plants that you have purchased, | assume, worked on
approved, maintained in California, at some cost, correct?

A. Correct.

Q In your business plan, you have some investnent-backed
expectati on of being able to produce cheese, operating those

plants at a certain level of efficiency; is that correct?
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A Absolutely.

Q Absolutely. So that, and al though you m ght decide to
buy half the mlk in the future, if prices are bad for naking
cheese, if you retain just half the mlk, what does that do to
your per unit cost, your conpetitiveness, and your
i nvest ment - backed expectation?

A, That's -- that's a termnal decision. In other words,
if you make the decision not to supply your custoners at sone
moment in time, you are basically out of business then going
forward.

Q Thank you.

JUDGE CLI FTON:  Wo next has questions for M. Dryer?

CROSS- EXAM NATI ON
BY MR VANDENHEUVEL:
Q Rob Vandenheuvel, M1k Producers Council.
Good norning, M. Dryer.

A.  Good norni ng.

Q So, first off, | guess | should warn you, you'll
probably get an invoice for the royalties due to nmy Chairnan
for using his colum froma few years back. It was pulled off
the website and we'll confirmthat.

Your commentary, or the part of your testinony that
starts on page 5 on Exhibit 91 is where you include these
statenents fromthe M|k Producers Council Newsletter, a colum

specifically by our Chairman M. Vander Dussen, but there was
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no real closing cooments at the end of the quote, where it ends
on page 6. So | guess ny question is, what were you trying to
convey by including these in your testinony?

A. | was, | guess trying to portray the reason perhaps
that mlIk prices tend to be lower in California than in other
regions of the country, and relates to the supply and denand
bal ance in California. And nost of these comments are talking
about supply and the excessive supply, or the denmand that
exists, and the difficulty co-ops have in negotiating higher
prices as a result of that.

Q So notwi thstanding the conmunication that producers
have anongst oursel ves of how we can better, do a better job of
managi ng our supplies to neet the avail abl e demand, Saputo did
not have any periods of tine during this OA period where they
couldn't find a mlk supply; is that correct?

A. Correct.

Q Soin ternms of whatever, the producers were discussing
there was an adequate mlk supply for your plant at a
contracted price?

A, Absolutely. And | would say, | would give a conplinent
to the co-ops in California for providing excellent service and
maki ng sure we al ways have the mlk we need.

Q They do -- the cost of balancing that the co-ops do is
a valuabl e service that you woul d have?

A, Yes.
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Q And would you -- would you admt that the Federal Order
system and by the same token, the California system are not
designed, at least there's no |anguage in statute that says
they are designed to limt production to make sure that we
never produce nore mlk than is demanded?

A, I'mnot aware of that being the case.

Q You are not aware of any statute that states that --

A.  That says -- no.

Q Let me go to page 17 of your Exhibit 91. M. Beshore
has talked a little bit about this with regard to the bullet
point itenms there that, where -- where you are making clains
that certain issues are fal se based on the facts you put
together in your testinony. |Is that your explanation of that
page?

A.  Yes. That they, those assertions weren't supported by
the fact.

Q | wuld like to go through just a couple of those, if
we coul d.

The third bullet point you state that "the argument
that California mlk production is declining because of cows,
because cows are leaving the state is false.” You were here
yesterday during my cross-exam nation of Dr. Schiek where we
di scussed the reliability of the production nunbers that USDA
had and that those are very reliable figures? Do you recal

t hat ?
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A | do.

Q And that the estimated cow nunbers in the national herd
or the state herd in California, are based on a sonmewhat |ess
reliable survey with a certain sanple size limtation?

A | would say that | rely heavily on the information that
USDA provides, and | would give credit to USDA. | think it is
one of the finest things they do for the industry is the
quality of information. And | look at it and use it everyday,
and | don't differentiate that this is going to be relied on
and that can't be relied on. |f soneone were to show nme a
better source, | mght consider it. But at this point, | think
USDA information is fantastic.

Q Well, and you understand this is not a critique of
USDA, but rather a statement about the limtations of having,
the difference in the reliability of the figure where there is
a report where they track for checkoffs and production, very
reliable, whereas you are relying on surveys, it is a
difference in reliability, regardless of who is doing that?

A Right. But it is all thereis, sothat's all I can
base ny concl usi ons on.

Q But the use of the word "false" there, a very
definitive word. Wat you are saying is, we do have
limtation --

A.  Based on those facts.

Q ~-- based on the --
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A. That's correct. O the chart | concluded show cow
nunbers being pretty flat.

Q And I'Il try to slow down because | think we are
starting to talk over each other.

The next statement in your, or the next bullet in that
docurnent, "the argunment that producers in other parts of the
country have caught up to California production proficiency is
fal se. "

What you are saying there is that if anyone's nade the
argunent that all producers in the U S. have caught up to
California's production proficiencies, that's false. 1Is
that --

A. | heard a producer here testify early on in the
proceedi ng, that producers in the rest of the country have
caught up to us and we no |onger have an advantage, so it was
kind of in response to that testinony.

Q (Ckay. But you would -- you would agree that -- and
what you are saying there is that you woul d agree that some
producers in the United States have adopted the econom es of
scale and large efficiencies of the California dairy, but not
all of then®

A. Totally agree. But the chart | put up showed 1200 cows
per herd in California versus 200 or less in the rest of the
country. That's still the case.

Q That table that you included in the chart was Iimted
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to just the dairies with 500 or nore herds, correct?

A, Yes, there are other states that have | arge herd
numbers. Correct. But snaller numbers of farns.

Q kay. The next bullet, "the argument that California
producers have not been listened to is false."

Do you see that?

A Yes.

Q Let me ask, if you go to your boss and ask for what you
believe is a nerit-based raise seven tinmes, and he says no
seven times, do you feel you have been |istened to?

A | think I would be |ooking for a new boss.

Q | think I'lIl leave that one right there.

The next bullet, "the argunent that depooling does not
benefit FMMO buyers is false."
Do you see that bullet?

A Yes.

Q Wuld you agree that depooling, to the extent that it
occurs in the Federal Orders, can be done by either a
Cooperative or a proprietary processor, whoever is the handler
in that transaction?

A Yes.

Q And that when that depooling is done by a
producer - owned cooperative, while it has an inpact on the pool,
it's producers that benefit fromthat decision?

A, Yes.
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Q The producers of that co-op, that is, that benefit from
t he deci sion?

A Yes.

Q And when it's done by a proprietary plant, while it may
benefit them it is done to the detriment of pool producers in
that Order?

A.  That depends totally on what the plant chooses to pay.

Q Wll, that plant is paying their own direct suppliers,
but what my question is, do you agree that when depooling is
done by a proprietary plant acting as a handl er, that that
depool ing has a detrinmental inpact on the pool producers that
are not selling to that plant?

A.  Agreed, yes.

Q The next bullet, "the argunent that California cheese
pl ants can afford to pay the sane price as those in the M dwest
is false," and then you go on and tal k about sone of the costs
of transporting and doing business in California.

Do you see that?

A Yes.

Q You do realize that between California and Wsconsin
there are other states that operate in Federal Orders, such as

Arizona, Oregon, Washington, that also are subject to sane

Cass IIl price in the Federal O ders?
A, Yes.
Q And those plants do, | nean, those Orders do include
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pl ants that manufacture cheese and purchase mlk for the use in
cheese and whey?
A.  Yes.

Q The next page, page 18, the first bullet.

A. | had the opportunity to depool or buy m Ik outside the
pool .

Q I'msorry, what's that?

A. | said those plants had the opportunity to depool or

buy m |k outside the pool, whereas what you are proposing in
California would not allow for that.

Q Well, I, if you, what | was bringing to your attention
was a statenment that "the argunent that cheese California
cheese plants can afford to pay the sane price as those in the
Mdwest is false." And so | was nerely asking if you were
aware of other Federal Oder areas near, closer to California
than the Mdwest, and you said that you are aware of Arizona,
states |like Arizona, Oegon, and Washi ngton?

A I'maware, but |I don't know what they pay relative to
the M dwest.

Q On page 18, the first bullet, "the inference that
California producers, under the California system nake |ess
net income than their western counterparts is false."

That claimin your testinmony is based on sone of the
accounting data, | presune, that you include from Genske,

Mul der, and Frazer, LLP?
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A R ght.

Q To the extent that California producers, and | think
that there has been other testinony in this hearing that
California producers have struggled relative to some of our
nei ghboring states, but to the extent that we woul d agree that
Cal i fornia producers have been able to find efficiencies, do
you believe that entitles California s cheese plants to a | ower
regul ated mnimumprice than other regions of the country?

A. |1 don't think the regulated price should set the mlk
price, | think supply and denmand shoul d set the mlk price, |
believe, in the free market.

Q So producers' success in finding economes of scale,
finding ways to produce mlk nore efficiently, you are not
testifying today that that somehow entitles our cheese
manuf acturers, and our manufacture in general, to buying, to
the ability to buy mlk cheaper than anywhere el se?

A. | think that supply and demand establishes the val ue of
the mlk, and if a farmer is nore efficient he'll make nore
noney than his neighbor that's not as efficient as him

Q The next bullet, "the idea that nmega cheese plants
consum ng oceans of mlk can conpete on a mlk price with
specialty plants buying snmall volunmes of mlk is false." |Is
there any official definition of "oceans of m|k"?

A, This is kind of literary license only.

Q | was just trying to get a picture.
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A I'mtrying to paint a picture.

Q Mght these oceans of mlk equate to the three plants
that we were tal king about --

A, \Wen you are talking 10 or 15 mllion pounds of mlk a
day at a plant, to me that's an ocean of mlk.

Q And it's been established through your
cross-examnation with M. Beshore, that those plants do have,
al | have whey processing facilities, those three plants that --

A Yes.

Q -- and the specialty plants that buy small vol umes of
m | k, does Saputo operate any of those, any plants in
California that would be classified as a snall plant buying, a
specialty plant buying small volumes of m|k?

A. Everything is relative, what's a small plant in
California mght be a mediumto large plant in Wsconsin, so |
don't know what the definition of that is.

Q Gkay. But it was your characterization. There's the
ocean and then there's a specialty plant, so | --

A, I'mtalking about Wsconsin-type plants, so these are
smal | i sh, you know, by California standards. Very snall
pl ants.

Q These plants --

A, \Wen you are responsible for selling pounds of cheese,
it's easier to get a high price thanit is if you are

responsible for selling a mllion pounds of cheese.
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Q Specialty plants that are buying small volumes of mlk
whet her Saputo fits that category or not, are they typically
maki ng val ue-added products above, that carry a higher narket
price than cheddar cheese?

A | would say so, yes.

Q Wen they buy their mlk fromtheir buyer, and they
base it on a regulated m ninum price, and whatever service
charges there are, and other prem uns, over prem uns, do they
have a hi gher regul ated m ni num price based on the type of
cheese that they are making versus sane regulated mlk price
based on --

A, No, as | said before, as a matter of survival, they had
to extract that value to be able to afford to pay for the whey
val ue that they weren't achieving.

Q And the additional values that they are able to create
above the regulated mninmum the regulated prices that are
based on cheddar and dry whey, any value fromthe nmarketpl ace
above and beyond that they don't have to share in the pool
correct?

A Unless it is in the formof prem uns.

Q That's not shared with the pool, correct?

A. Correct.

Q The last bullet on page 18, "the notion that
California's mlk production will decline to the point it

cannot supply the fluid market is false.” Just one clarifying
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question. Your plants, the plants operated by Saputo in
California are not fluid plants, correct?

A Wll, Saputo Dairy Foods, a sister conpany, nakes a
nunber of different higher class products, including little bit
of Cass | product.

Q The plants that M. Beshore had identified with you on
Saputo USA or Saputo Cheese USA, those are cheese plants?

A. Correct.

Q So you're not, this bullet assunes that the only
concern you have is making sure that your fluid plant
col | eagues have a supply of mlk, you are not concerned about
your own plant supply of mlk?

A, I'mvery concerned, but the point is, ny understandi ng
is that orderly marketing requires that the food market is
serviced. And again in earlier testinony | heard a producer
say that there was a realistic possibility that mlk supply
could decline to the point where that wasn't being taken care
of. And I -- | would dispute that. | nean, there's so much
mlk that it is -- M. Schiek, Dr. Schiek put up a chart
showi ng how nuch fluid ml|k demand, how what percentage of the
total mlk supply that is, and it is so small conpared to the
total mlk supply. M point is that it is pretty unrealistic
to think the mlk supply would ever shrink that far.

Q And then the last bullet on page 19, "the argunment that

raising the 4b," | believe that neans the Cass 4b mlk price
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here in California, "by one or two dollars per hundredwei ght
w || discourage dairy farns fromconverting to al nonds, which
according to testinony, returns the equival ent of $40 per
hundr edwei ght is false.”

| may have mssed it. Was there any specific testinony
in this hearing or other hearings that testified that the goa
of this hearing is to stop the conversion of al monds?

A.  No, a producer early on in the testinony suggested that
there's a termfor those farms that convert over to al nonds
that it was a threat to mlk production in the state because of
the high value of alnonds. And he testified that it was worth
the equival ent of $40 a hundredweight. And the assunption
would be, if we raise the mlk price we could delay, or deter,
or defer, or stop that from happening. That was the
inmplication of the testinony, |I thought. It was ny
interpretation.

Q But you understand that the prices being proposed under
Proposal Number 1 are equal to the regulated mnimum prices
that exist in the other ten orders, not nearing $40 a
hundr edwei ght ?

A. Right. And to ne, they are not equal, because, again
you can't avoid the regulated price in California where in
every other Order you can.

Q Wll, the regulated mninumprices are equal. It's a

question of who that price applies to, is that what you are
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sayi ng?

A. The regulated price is the sane. The price you end up
having to pay nmay be different.

Q Gkay. That's all | have. Thank you

JUDGE CLIFTON: I'Il call on M. Richnond unless there are
ot her questions first. M. Richnond?
CROSS- EXAM NATI ON

BY MR Rl CHVOND

Q Bill R chnond, USDA

Thank you, M. Dryer, for your testinony. W really
appreciate it. You bring a very unique perspective to this
hearing, being a --
JUDGE CLI FTON: Let ne stop you. Can he point his

m crophone in a different direction to avoid that feedback?
| need you to be |oud enough.
BY MR RI CHMOND

Q W thank you, M. Dryer, for your testinony. You bring
a very uni que perspective to this hearing.

A. | heard you, you're wel cone.

Q So as a dairy product nanufacturer that operates in
both Federal O ders in California, and being a proprietary
conpany, we appreciate you being here.

One thing that really stuck out to us, page 16 of your
witten exhibit, bottom paragraph it says, "Cooperative

organi zations produce a vast mgjority of mlk in the state --"
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JUDGE CLIFTON: |I'mnot hearing you |oud enough. Ckay.
BY MR RI CHVOND:

Q "They have nore than enough bargai ni ng power to
negotiate prices with the customers that are reflective of the
mar ket conditions that exist in California."

And you nention that you pay above the m ni mum prices
in California, so you pay premuns. You also testified that
you pay premuns for mlk in Wsconsin. Wuld you be willing
to perhaps describe the process by which prem umthat,
prem ums, the |evel that prem uns, describe to us kind of how a
negoti ati on perhaps occurs?

A, You know, it's just a, we buy mlk in the California.
Two of the larger cooperatives, and it is a matter of sitting
down and negotiating a price based on the buyer of mlk, and
their, it is like any negotiation, you agree on a vol ume and
whet her you are going to take it on a level daily basis, and
basically arrive at a price that's relative to the m ni num
regul ated price.

Q Ckay. And so --

A.  Because that's the given, you have to pay at |east the
m ni mum

Q Rght. Gkay. And so because the cooperatives have
such bargaining power in California, they are able to arrive at
a premumlevel with you?

A, Well, surprisingly, it is alnmost |ike, rem nds ne of
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the airlines. Because the -- there's three main cooperatives
in California and they are all responsible for noving a | ot of
mlk. So they are all fearful of losing outlets for their
mlk, so they are not as aggressive as you woul d expect on
rai sing prices because they are fearful of losing a custoner.
So they, the three conbined are 80 percent of the mlk, and yet
they don't exert that power against the buyers of m |k as nuch
as you m ght expect because of the obligation to nove all of
that mlk. So | mean, it is a fair negotiation | guess is what
| was saying.

Q Thank you. We appreciate it. To revisit the
di scussion on depooling a little bit. Just so everyone's
clear, dairy farners here in California may not conpletely
understand what the termdepooling, in fact, is.

Can you just wal k us through the decision that Saputo
has to decide on in a typical Federal Order for a nonth, and
how t he decision as to whether or not mlk is going to be
pool ed or not occurs?

A, Yeah. | nean, it is, in our particular conpany in our
i nstance, we have a large custoner base, so in npst cases we
| ock in arrangements for mlk so our opportunities for
depooling are sonewhat limted. So we don't engage in
depooling very often at all in our conpany. But we do
occasi onal | y take advantage of buying m |k from Cooperatives at

bel ow cl ass prices, that's sonmething that we have sone
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experience with. So it's not really depooling, per se, but you
woul d depool in an instance where you woul d benefit by not
having to, you know, pay in noney to the pool that you woul dn't
ot herwi se have to pay if you were in the pool. That's the
benefit of depooling.

Now, whet her you keep that nmoney or share it with the
producers, that depends on the conpetitive conditions, you
know. In sonme instances in the Mdwest, people may depool, and
then they give the noney to their farners rather than pay it
into the pool and share it anong all farnmers.

Q Sois it a fair characterization to say that in, there
are certain anounts that Saputo may pool mlk, that the direct
suppliers of mlk to Saputo may, in fact, receive the sane
price that they had been receiving all along, or would they,
per haps, receive the | ower price?

A.  Yeah, you know, | can't recall the last tine we
depool ed m | k.

Q Ckay.

A So |l nean, it's not -- it is not sonething that we
commonl y do.

Q That's fine. | think that's all we have. Appreciate
it very much. Thank you.

A. Just to clarify, we do buy mlk at under class prices,
occasi onal | y.

Q Thank you.
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CROSS- EXAM NATI ON

BY MR HILL:

Q Brian HII.

Just a real quick point of clarification. Can you

pl ease | ook at page 7 where you have a chart? 1'mgoing to ask
you about the chart. Just a point of clarification. This
chart is only trying to show the cows per |icensed dairy herd;
Is that correct?

A, That's correct.

Q It's not making any characterization or representations
of mllions of pounds being produced by cows?

A No.

Q If you look at the Y axis, the vertical axis, it does

say mllions pounds per farm is that just incorrect?

A.  That's incorrect.

Q Gkay. So what --

A. | should have had you proofread ny docunment for ne.

Q Wat do you want that to say?

A.  That is cows per herd.

Q Ckay.

A.  Cows per |icensed herd.

Q Gkay. | just wanted to make sure.

A. | appreciate that -- not the enbarrassnent, but the
correction.

JUDGE CLIFTON: So let us make that change. And thank you
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so nuch, M. Hll. | read that over there and | thought it
nmeant what it said, so | would have been msled by that.

Ms. Elliott, do you see on page 7, the vertical axis on
the chart?

M5. ELLIOIT: Yes.

JUDCGE CLIFTON: WI Il you strike the words there that say,
mllion pounds per farnf

M5. ELLIOIT: kay.

JUDGE CLIFTON:  And would you just wite in simlar
fashion, it will be outside the margin of the docunent, but
what is shown as the title of it, cows per licensed dairy herd.

M5. ELLIOIT: kay.

JUDGE CLIFTON: So you are just repeating what the title of
it is. But since we have stricken words, | think we shoul d
repeat the words that are the title.

M5. ELLIOIT: kay.

JUDGE CLI FTON: Cows per licensed dairy herd. Now, before
we have redirect, | would invite any additional questions.

M. Beshore?
CROSS- EXAM NATI ON
BY MR BESHORE:
Q Marvin Beshore. A couple of follow ups, M. Dryer, to
questions fromothers and fromnyself, too.
Let ne show you a document that |I'mgoing to ask -- ask

to be marked wwth the next consecutive number, if we could,
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your Honor.

JUDGE CLIFTON: Let us do that. M. Elliott, I'mthinking
this would be Exhibit 96; is that correct?

MS. ELLIOIT: That's correct.

JUDCGE CLIFTON: And | have had a request for a break. So,
don't leave until you have gotten your copy of 96, and then you
may start your break. It's approximately, it is alnost 10:40,
so please be back and ready to go at 10:55. 10:55.

(Wher eupon, a break was taken.)

JUDGE CLI FTON: We're back on record at 10:56. Has
everyone got a copy of Exhibit 96? If you do not, raise your
hand. |t appears no hands are raised. M. Beshore, you may
pr oceed.

BY MR BESHORE:
Q Thank you, your Honor
And do you have Exhibit 96, M. Dryer?

A Yes, | do.

Q And that's the exhibit, the information that you
referred to in your prepared statenent about the three |argest
pl ants, etcetera?

A Yes.

Q Ddyou--1 think you testified in response to
questions from M. Vetne perhaps, that there are some plants
that process whey in California which purchase concentrated,

whey concentrate, liquid whey fromother plants. Did I
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understand that right?

A Yes.

Q kay. Does Saputo, is Saputo one of those?

A No.

Q But there are -- do you know how many there mght be in
California? How many plants?

A. | can't say how many. | don't think it's a huge nunber
I think it is nmore difficult to sell liquid whey in California
than ot her regions, but there -- there are sone.

Q Mre than one?

A. | think nore than one.

Q Ckay.

A I'mfamliar wth one.

Q kay. You are famliar with anynore than one?

A |1 think there's nore than one, I'mfamliar with one.

Q Gkay. So when we |ook at Exhibit 96, we could -- we

woul d know that the plants, the small plants which do not

process their own whey, have sonme outlets available within the

state to, if they choose, to sell the liquid whey?

A

o > O > O

In the formof whole whey, correct.

In the formof whole whey, you nean --
Non- concentr at ed.

Not concentr at ed.

O di spose of.

What ?
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A If they can't find an outlet for their whey, they woul d
have to, they would be faced with disposing of it.

Q Yeah, | understand. But there are sone outlets, sone
outlets for plants that don't have their own processing plants.

A. | don't know how many outlets there are for single
strength, whol e whey, unconcentrated whey. There are outlets
for ROd and UF d whey that have gone through some degree of

concentration.

Q Ckay.

A I'mnot famliar with other outlets.
Q Ckay. RO being reverse osnosis?

A. Correct.

Q And UF being ultrafiltrated?

A, Correct.

Q And those are technol ogies that are | ess expensive than
evaporators, for instance?

A, Wen we get to the evaporators and dryers, then you are
tal king major capital investnent.

Q kay. But it is possible for snaller cheese processors
to invest in RO or UF equipnent, and concentrate sone of their
whey if they choose that --

A. Correct, if you think $4 or $500,000 is small.

Q Ckay. That's the cost of what UF or RO equi pnent --

A. RO s sonewhere in that --

JUDGE CLIFTON:. M. Dryer, you are the guilty party here,
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begi nning to answer too soon.

MR DRYER  Sorry, your Honor.

JUDGE CLI FTON:  Thank you.

MR DRYER Did | answer too soon?

JUDGE CLI FTON:  Yes, tw ce.

BY MR BESHORE:

Q Wiat is the -- what did you nention as being the cost
of UF or RO equi pnent?

A | just said if, you know, we said that it is a small
investment, but it is hundreds of thousands of dollars. | was
throwi ng out nunbers, 3, 4, $500, 000.

Q Depending on --

A, The size of the --

JUDCGE CLIFTON: Do you want me to stand next to M. Beshore
wth a stop sign?

MR DRYER |I'msorry, your Honor, he signaled with his
hand and | thought that was asking for nme to say sonet hing.

JUDGE CLIFTON:  No, no, his hands are part of his
expression of the question.

MR, BESHORE: Should | keep ny hands on the podi unf

MR. DRYER He | ooks Italian.

MR BESHORE: |'msorry.

BY MR BESHORE:
Q | don't know whether we got that answer or not. Ckay.

W got it.
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Ckay. Just a couple other things on whey. |In the
Federal Order whey formula, it's true, is it not, that it can
go negative?

A, That's correct.

Q Ckay. So that -- and by that we nmean that in sone
cases that it's happened, the contribution of whey, of the
value of whey in dass IIl, in the mninmmcheese price in
Federal Orders is actually a negative anount, correct?

A That coul d happen

Q Well, it has happened?

A. It has happened.

Q In fact, during 2008, '09, there was six, eight nonths
when it was negative consistently for those periods of tine,
correct?

A, Correct.

Q Gkay. And presently, it's, the value is very, very
mnimal on the positive side, correct?

A. Correct. The make allowance is just a hair under 20
cents, so if the cost falls below 20 cents, it is negative.

Q Ckay. That's a formula that works pretty well in terns
of reflecting the value, wouldn't you agree?

A. Historically, but in recent times the value of whey has
vastly exceeded the nake allowance and it puts pressure on
plants to be able to afford a price.

Q By that you just find -- when the whey value is up and
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therefore, it is generating a positive value, but on the buy
side, you don't like it that way so nuch.

A. If you |l ook at ny document that you objected to, only
six percent of the plants in the country make dry whey of the
cheese plants. So nost of the plants are making other products
and the relationship between products is not consistent.

Q Ckay. So let's just talk about that a little bit. If
you are going to use -- okay. So when you use product prices
to generate mnimummlk prices in the Federal Order system or
in California State Order system you need various factors to
get fromproduct price to mlk price, correct?

A. Correct.

Q kay. You need, first of all, information about what
the product price is, correct?

A, Correct.

Q And you know, for these various whey products, that's
various non-dry whey products, that's basically, there's not
much out there, true?

A True. | liked M. Vetne's idea about surveying prices.
| thought that was interesting.

Q Rght. That's not being done now?

A No.

Q Ckay. And if you were doing, if just a follow through
on M. Vetne's idea, okay? |If you were surveying those prices,

hypothetically -- we're not -- but if you did, if you surveyed
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those prices into that plant that then has the choice of making
all these nultiple different products, what would, what yield
factor would you use? By the way, yield factor is another
thing you need to get froma survey product price to a producer
price, you need -- that was a -- you were noddi ng
affirmatively?

A I'mwaiting. Are you -- | don't want to violate ny
junping in too soon.

Q Thank you. To get from-- let's just go through the
whol e thing, then. To get from product price to producer
mnimmmlk price, you need the product price information, you
need a yield factor, and you need a nake al |l owance, correct?

A.  The way the system works today, yes.

Q Ckay. And when you are, in M. Vetne's hypothetical
you are selling to sonebody that can nake it into the, whatever
product the market, that works best for the market as he
hypot hesi zed, how do you know what the yield factor is or the
make al | owance?

A, Because if M. Vetne's idea were enployed, in the mlk
formul a you have, on USDA side, 5.9 pounds of whey solids, and
you and val ue those at the survey prices being received for
whey prices, so you don't need yield factors, or make
al  onances or any of those conplications.

Q Just take the gross price, you would be satisfied to

work it that way?
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A. Is the survey price of what whey solids are being
traded for in the market, in liquid formor whatever form

Q Gkay. That would be one way --

A, It is anintriguing thought, that's all.

Q =-- oneway to do it. GCkay. Do you, do you export
products fromthe processi ng manufactured in California?

A Yes.

Q Do you care to tell us what percentage or range of
California production is exported?

A, No.

Q In response to a question fromM. R chrmond, | think

you indicated, | just want to be clear, that in nost of your

negoti ated contracts wth Cooperatives, the terns include and
setting aside price, the terns include volunes of agreed
purchases and sal es, correct?

A. Correct.

Q Gkay. And delivery schedul es?

A, Yes.

Q Ckay. Price, of course?

A, Yes.

Q Quality stipulations?

A Yes.

Q Are there other conponents to those negoti ated
contracts that |'m m ssing?

A | don't think so.
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Q Ckay. And you said that, in response perhaps to
M. Ri chnond or soneone el se, that you do, at sonme Saputo
pl ants, purchase mlk for |ess than class price.
A. Correct.
Q Now, those, of course, those purchases are not through
any of your negotiated contracts, correct?
Correct.

They are off the spot market?

> O >

Correct.

Q Ckay. So what percentage of your mlk outside of
California, the Wsconsin plants, what percentage of your mlk
supply in those plants is purchased on the spot market as
opposed to from your independent producers or under Cooperative
contracts?

A. | can't disclose that.

Q Can you give us sone idea of the -- it is in the single
digits of percentages?

A | can't coment on that.

Q You can't conment at all?

A It's -- it is not in the public domain.

Q That | understand, but isn't it correct, isn't it true
that the great mpjority of your mlk is purchased under
negoti ated contracts with Cooperatives and/or directly from
i ndependent dairy farners?

A, I'mnot confortable answering that given the directives
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that | received about public infornation.

Q Gkay. Can you -- can you talk about the average price
under class that you experience when you purchase spot sales in
the distressed market?

A As | did with mailbox mlk prices, I would point you to
industry information, and the best source for that that | know
of is Dairy Market News that reports on those sal es.

Q Gkay. M. Vetne asked you about acquiring a product at
your distribution centers. Do you recall that?

A Yes, | do.

Q Ckay. And you said you sometinmes acquire products from
ot her than Saputo sources. D d you -- did | understand you
correctly or not?

A |1 think that's mxed a little bit. | think he was
asking if, you know, packaging or processing facility, if we
acquire a product to utilize wth our own product, and | said
yes. He didn't ask whether we were receiving finished product
at a distribution center, to ny recollection.

Q kay. So your distribution centers, it is all Saputo

branded?

A Wll, no. W -- we distribute other cheese conpanies
products as well, so, yeah, | guess. But he didn't ask ne
t hat .

Q But those are what, cheeses you don't nake yoursel ves,

correct?
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A, Correct.
Q I think that's all | have. Thank you very nuch
M. Dryer.

JUDGE CLI FTON: M. Beshore, stay, thank you. Do you,

M. Beshore, intend to introduce into evidence the three
exhibits that you had himidentify?

MR BESHORE: | do. | would so nove.

JUDGE CLIFTON: Al right. Let's deal with that now and we
can see if there's any objection. Let ne start with
Exhibit 94. Exhibit 94 is the Saputo map and |ist of
distribution centers and plants. Does anyone w sh to ask
M. Dryer any questions about Exhibit 94 before determ ning
whet her you have any objections to it being admtted? No one.
Are there any objections to the adm ssion into evidence of
Exhibit 94? There are none. Exhibit 94 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 94
was received into evidence.)

JUDGE CLI FTON: Exhibit 95 is the graph show ng Saputo
plants in Wsconsin and county producer pay price prem uns, and
the source is indicated at the bottom Does anyone wi sh to
question M. Dryer before determ ning whether you have any
objection for the adm ssion into evidence of Exhibit 95? No
one. |Is there any objection to the adm ssion into evidence of

Exhi bit 95? There are none. Exhibit 95 is admtted into
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evi dence.
(Thereafter, Exhibit Nunber 95 was
received into evidence.)

JUDGE CLIFTON:. Wth regard to Exhibit 96, which is the one
we just |ooked at, does anyone wish to question M. Dryer about
this docunent before determ ning whether you object? No one.
I's there any objection to the adm ssion into evidence of
Exhibit 96? There are none. Exhibit 96 is admtted into
evi dence.

(Thereafter, Exhibit Nunber 96 was
received into evidence.)

JUDGE CLIFTON: M. Beshore?

MR, BESHORE: Your Honor, I'msorry. | -- | went back to
ny desk and | ooked at ny notes. | forgot one question for
M. Dryer, if | mght.

BY MR BESHORE:

Q In California, do you, does Saputo supply information
to AVS for the NDPSR reports?

A Yes.

Q Thank you.

JUDGE CLI FTON: Redirect?

REDI RECT EXAM NATI ON

BY MR ENGLI SH.

Q Thank you, your Honor. Chip English

Let me start a little bit, not where that question was,

4340

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

where the others were, and just make something clear for the
record. Wen you said that you had instructions from higher up
about what you could testify about, you were referring to the
obligations that you, as an enpl oyee, have regarding the kinds
of statements that a public conpany can nake outside of the
statements it nakes regul ated by the Securities and Exchange
Commi ssion; is that correct?

A. That's correct.

Q So, for instance, there is, since 2000 and the passage
of Sarbanes and Oxley in 2002, that is SARBANE-S,
O X-L-E-Y -- significant and severe restrictions, literally
crimnal rules with respect to what you could be permtted to
say, correct?

A. That's correct.

Q Ckay. Soit's not a natter of choice, you are not
telling M. Beshore, "I choose not to tell you," you are
sayi ng, "because of the selective disclosure rules that cane
about in 2000 regulations, and their further enforcenent under

Sar banes and Oxley," that you are literally limted on what you
can say?
A. That's right.
Q Thank you. So | just have three quick areas to discuss
W th you.
First, you had a discussion | ed by M. Vandenheuvel

about an enpl oyee going to his enployer making nerit-based

4341

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

arguments for a rai se.
Do you renenber that?

A Yes, | do.

Q Now, if those merit-based argunments, in this
proceedi ng, of course, it is not going to your, you know, your
boss, there's a third party out there you are going to,
correct?

A. That's right.

Q And, you know, if you make that argunent seven times to
athird party, and if you go to court once because you don't
i ke what the third party's done, and you |l ose all seven tines
before the third party, and you | ose before the court, would

you maybe consider your nerit, reconsider your nerit-based

argunent ?
A | certainly would think about it.
Q And M. Vandenheuvel, | think, sort of inplied that

that, and perhaps |'mnot sure quite what | understood, but I
want to understand some of the things Saputo has done in
California for the dairy industry.
You purchased plants fromLand O Lakes t hat

Land O Lakes chose not to continue investing in; is that
correct?

A, Correct. It was, the conpany was call ed Cheese and
Protein International, which was owned by Land O Lakes.

Q And Saputo canme in and purchased those plants, and we
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can't tal k about how much, but you've nade sone investnents in
those plants, correct?

A, That's correct.

Q Was there also a conmpany called F and A Cheese?

A. That's right.

Q Can you tell me sonething about what was going on with
F and A Cheese and what Saputo did?

A.  F and A Cheese was one of the victinms of the whey price
run up that occurred in 2007. They were fortunate to have a
whey dryer with their facility, so they did realize benefits
fromselling dry whey, but what happened was, when the price
ran up as high as it did, which was a record at the tinme, they
were unable to sell the product so they built huge inventories.
And finally the price came back down substantially, and they
were in a position where they were unable to pay their bills,
they were unable to pay their farnmers, and they were defaulting
on their payroll obligations. And so we cane in and bought the
conpany and provi ded them wi th enough noney to pay back all
their creditors and farners, and we have provi ded a home then
for those producers going forward. And saved the jobs for
t hose enpl oyees.

Q Now, |ooking at Exhibit 96, which M. Beshore has
hel pfully put into the record, | would like to discuss that a
little bit.

Does this, first of all, in the sort of mddle colum,
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number of plants that process whey, there's a footnote 3. So,
first, let's talk about the fact that 13 out of 57 of the

pl ants, according to CDFA, sonmehow process whey, which neans
that 44 of the total plants don't process whey at all, correct?

A. Correct.

Q Now, of those 13, how nany, to your know edge, on a
regul ar basis, process and nake dry whey?

A.  To ny know edge, one.

Q kay. And this range of products in footnote 3 could
be any, | mean, obviously could be nore than one, but it could
be limted to just one of those products, correct?

A. Correct.

Q And for instance, when you | ook at dry whey
(ani mal / human) it would be naking dry whey just for aninal
consunpti on, correct?

A. That's correct. But like | said, | only know of one
pl ant that dries whey on a regul ar basis.

Q Dry whey. | guess what | was getting at, |'msorry,
apol ogi ze, | should have focused on that one. So concentrated
whey, the last one, the very |ast one, sone of that
concentrated whey i s being nmade, according to CDFA, for aninal
consunption, correct?

A According to this document, yes.

Q Ckay. And I think you answered this question with

M. Beshore, did the investnment in any kind of whey processing
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facility, is, | think you said a major investnent.

A. Especially when you get into drying products,
evaporating and drying them now you are tal king major, mjor
investnents. In fact, the investnent in whey processing for a
| arge scale plant is often higher than the investnent in the
cheese plant that it is attached to.

Q Thank you. That's all | have.

JUDGE CLIFTON:. M. Dryer, is there anything you would |ike
to add before I invite you to step down?

MR. DRYER There's only one thing | wanted to correct.
And M. Beshore asked ne about how long it's been since | was
responsi ble for procuring mlk for the conpany, and | | ooked
and it was February of 2010. And | think I had said four
years, so it's nore like five and a half years. That's a
correction.

JUDGE CLI FTON:  Thank you. M. Dryer, thank you so nuch
for what you have added to the proceeding. |s he going to
testify again, M. English?

MR ENGLISH | don't know.

JUDGE CLIFTON: Al right. Thank you. Thank you very
nmuch. You nmay step down.

All right. Let's see, Ms. Wulin is asking questions of
the next witness; is that correct?

M5. VULIN  Yes, your Honor.

JUDGE CLIFTON: Al right. You may distribute your
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docunments. And everyone el se, once you have gotten your copy
of the docunment you nay have a five-mnute stretch break. But
pl ease remain seated to facilitate the distribution of this
next one.

Ms. Elliott, | think this next one will have a nunber
of 97; is that correct?

MS. ELLIOIT: That's correct.

JUDGE CLIFTON: Al right. You may nunber your docunent
97. Thank you.

(Thereafter, Exhibit Nunber 97 was marked
for identification.)

JUDGE CLIFTON: Al right. Let's go back on record. It is
11:24. M. Newell, is this your first time testifying in this
proceedi ng?

MR, NEWELL: Yes, it is.

JUDGE CLIFTON: Al right. [I'Il swear you in in a seated
position. If you would raise your right hand.

Do you solemmly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR, NEVELL: | do.

JUDGE CLI FTON: Thank you. Please state and spell your
nane.

MR. NEWELL: M chael Newell, NE-WE-L-L.

JUDGE CLI FTON: Thank you. Ms. WVulin, you nay proceed.

M5. VULIN.  Ashley Wulin. And your Honor, we'd ask that
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M. Newell's testinony be marked as the next exhibit, | believe
Exhibit 97.

JUDGE CLIFTON: Yes, it has been so narked.

DI RECT EXAM NATI ON

BY M5, VULIN:

Q M. Newell, will you please read your statement into
the record?

A, Hello, ny name is Mchael Newell and I'mcurrently
enpl oyed by HP Hood, LLC, as a Director of Sales for the
Western United States. | obtained ny -- | obtained a Bachel or
Degree in Economics fromUC Berkeley in 1987, and a MBA from
t he Wharton School of Business in 1991. From 1987 until My of
2007, | worked in a variety of positions with Crystal Cream &
Butter Company, ny famly's mlk processing business which is
| ocated in Sacranento, California. Relevant to today's
testinmony are ny -- are the positions | held as a Sal es
Mar keting Analyst from 1991 until 1997, Vice President of
Marketing from 1997 to 2003, and Conpany President from
February of 2003 through COctober 2007. |In My of 2007,
Crystal's dairy assets were sold to HP Hood, and on Novenber 1,
2007, HP Hood sold the Crystal brand and its conventional mlk
business to Foster Farns Dairy in Mddesto, California. At that
time, | transitioned to nmy present position at HP Hood. The
purpose of my testinmony is to discuss the difficulties that

Crystal had in balancing its mlk supply in the years |eading
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up to the sale of the conpany and the part, that a conbination
of mandatory pooling and hi gh whey val ue played in creating

t hese disorderly market conditions.

Overview of Crystal Cream & Butter Co.

Crystal Cream & Butter Conpany was founded in
Sacramento in 1901. The Hansen famly owned the business from
1921 until its sale in 2007. Crystal based its business on
core principles of quality, service, integrity and conpetitive
pricing. Cystal built an extrenely strong brand nane in the
Sacramento Valley by consistently advertising on radio,
television, and print nmedia fromthe late 1950's through the
early 2000's. A key component of Crystal's success was its
high quality mlk supply, which was al nost entirely purchased
directly fromindependent dairy farmers |ocated within 70 mles
of the Sacranento processing facilities. W took great pride
in having a direct relationship with our mlk producers and
felt that working wth themto nmaxi mze the quality hel ped set
us apart fromour conpetition.

Bet ween 1990 --

JUDCGE CLI FTON: Let ne stop you. You omtted one word, and
| want to know whet her you want to re-read that to include it,
it was the word | ocal

MR, NEWELL: Yes, | want to re-read that.

JUDGE CLIFTON: Al right.

MR. NEWELL: We took great pride in having a direct
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relationship with our local mlk producers and felt that
working with themto maxim ze quality hel ped set us apart from
our conpetition.

Bet ween 1990 and 2006, Crystal's annual m |k purchases
ranged from45 mllion to 60 mllion gallons. During this
period, Crystal had between 400 and 500 enpl oyees. For nost of
its business life, Crystal was a full |ine manufacturer
producing fluid mlk, cultured products, ice cream butter, and
nonfat dried mlk. Until 1996, all of these products were
produced at Crystal's downtown plant in Sacranmento. In 1996,
Crystal opened a state-of-the-art mlk bottling facility on
Bel vedere Avenue in Sacranmento, which also incorporated ESL
pasteurization capabilities.

M5. VULIN  And I'Il stop you right there. You had said a
state-of-the-art mlk bottling facility on Bel vedere Avenue.
Wul d you like to add the word "m | k" to the testinony?

MR NEWELL: | would like to add the word "mlk" to the
t esti nony.

JUDGE CLIFTON: Al right. M. Eliott, on page 2, first
full paragraph, fifth line down, near the end of that |ine
we're going to add the word "m | k" before the word "bottling",
and woul d you read that sentence again, please, M. Newell?

MR, NEWELL: In 1996, COystal opened a state-of-the-art
mlk bottling facility on Bel vedere Avenue in Sacranento, which

al so incorporated ESL pasteurization capabilities. Fluid mlk
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accounted for approximately 65 percent of Crystal's 140 to 180
mllion of annual sales.

M5. VULIN. So there also you would Ilike to add an
apostrophe s after Crystal, so it reads "65 percent of
Crystal's $140 to $180 mllion.

MR, NEWELL: | woul d.

JUDGE CLIFTON: Ms. Elliott, thank you.

BY M5. VULIN:
Q Thank you, your Honor.
['ll have you read that sentence again, if you will,
and then conti nue.
A, Fluid mlk accounted for approximtely 65 percent of
Crystal's 140 to 180 mllion of annual sales.

JUDGE CLIFTON: M lion what?

MR. NEWELL: MIlion dollars of annual sales.

JUDGE CLI FTON: Ckay. One nore tine.

MR, NEWELL: Fluid mlk accounted for approximtely 65
percent of Crystal's $140 to $180 nillion of annual sales.

Crystal served the full ganmut of custoners, schools,
restaurants, independent distributors, convenience stores --
and | want to add an "S" after "stores" -- other processors and
grocery stores from San Joaquin County, north to the Oregon
bor der.

JUDGE CLI FTON: And thank you, Ms. Elliott, for adding that

"S" to store to nake it plural.
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MR. NEVELL: In the late 1990's, Crystal decided to exit
t he manufacturing of nonfat dry mlk due to the age and
inefficiency of its powder operations. This decision made
bal anci ng the independent raw m |k supply a very inportant part
of running our business, especially when schools were out of
session during holiday and sunmer breaks. To bal ance our raw
ml k supply, our Vice President of Producer Relations created
productive relationships wth other processors and m |k
cooperatives in order to place excess mlk in times of slow
demand, or obtain additional mlk in tines of high demand.
Al though Crystal's mlk supply contracts with the independent
dairy farnmers had specific -- sorry, let nme read that sentence
agai n.

Al though Crystal's mlk supply contracts had, with the

i ndependent dairy farnmers had specific vol ume caps,
historically these quantities were never enforced.
BY M5. VULIN:

Q Can | stop you? Can you just tell ne alittle bit nore
about what a specific volune cap is?

A, So our contracts said we would contract, we woul d
purchase a thousand gallons of mlk a day woul d be what we
woul d agree to buy fromthe dairy. But we didn't hold themto
those contracts. So if mlk production exceeded that, we woul d
pi ck up the mlk.

Q Gkay. So so even though were you contracted to take on
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the m |k because of the relationships you had with your
suppliers, you woul d take whatever they produced?
A. Right. Precisely.

JUDGE CLIFTON:  Now, | wondered if -- if you want ne to
have the record copy of this exhibit add the word "raw' about
five lines up fromthe bottom The sentence says "to bal ance
our mlk supply"” and the way you read it was to bal ance our
“raw’ mlk supply. Do you want us to insert "raw' on the
record copy?

MR, NEWELL: Sure, | mean, that would be, be nore specific.

JUDCGE CLIFTON: | amgoing to ask that "raw' be added

bet ween the word "our” and the word "mlk". Thank you.
BY M5. VULIN
Q I'll have you pick up again in the part of the sentence

on bottom of page 2.
A W would take all the mlk -- we would -- would take
all the mlk that our producer partners could produce. W
vi ewed our producers as a key part of our success and wanted to
have the nost productive relationship we coul d.

As we nove through the early 2000's, it becane
increasingly difficult to balance our independent mlk supply,
as finding a hone for our extra raw m |k becanme nore
probl ematic. The excess production capacity in the Northern
California market grew progressively tighter as m |k production

grew. Qur VP of Producer Relations had to | ook beyond Northern
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California to Southern California, and out-of-state, to place
our mlk. She related --

Q Can | ask you to read that sentence one nore tinme?

A, Qur VP of Producer Relations had to | ook beyond
Northern California to Southern California, and out-of-state,
to place our excess mlk. She related stories of other
conpani es having simlar difficulties and of m |k noving
out-of-state to Idaho and beyond. Finally, before the sunmmrer
of 2006, we made the difficult decision to enforce the vol une
caps in our mlk supply contracts. The tight capacity
Ssituation in Northern California left us no choice. Those
producers which exceeded their contracted volunme had to find
anot her hone for their extra mlk. This created quite a stir
in the producer community. | recall attending a dairy counci
neeting in June of 2006, and one of the long-time producer
board nenbers approached nme and wanted to know "what in the
hel | we were doing" by capping our producers. | didn't realize
the significance of our decision at the tine, but we were
really on the | eading edge of a change in the marketpl ace.
Wthin a year or two, the oversupply conditions in the state
had reached the point that the |arge cooperatives had to
institute their own base plans because they, thenselves, did
not have processing capacity for the ml|k produced by their
menbers.

Q So when you used the phrase "on the |eading edge of a
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change in the marketplace," are reaching to a change where
producers had to start limting how nuch mlk they could take
on?

A Yes. It was -- it was not always easy to find a hone,
but you could find a home if you had extra mlk. At |east that
was our experience.

Q But you hit a point where that was just no |onger the
case. And you are saying you saw that, not only internally,
but heard anecdotal ly that's also what was happening to other
conpani es, including cooperatives?

A Yes.

Q Thank you. You may continue.

A, At the tine Crystal experienced its mlk bal ancing
chal  enges and had to take drastic steps to limt its mlk
supply, | viewed it as a Crystal issue and | did not realize
the macro causes. Wth hindsight and the discussion around
adopting a Federal Order in California, | have cone to
appreciate the part that our mandatory m ni mum regul ated policy
played in creating those conditions. The adoption of the whey
factor fornula by the California pricing systemin 2003, and
the escal ati on of the value of the whey factor for |ess than 50
cents per hundredwei ght in [ate 2004, to over $3.00 per
hundr edwei ght in m d-2007, hel ped encourage the rapid mlk
supply increases which strained the capacity of California's

production assets. |In late 2007, the CDFA fixed the val ue of
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the whey factor to a much lower value in an effort to protect
its small cheese nmakers and to nmake its mlk market performin
a nore orderly fashion. | firmy believe that if a Federal
MIk Marketing Order were adopted in California that included
mandat ory pooling, the industry would, again be -- so | have a
typo there. After would, | want to renove the first "be"

JUDGE CLIFTON: Al right. Thank you, Ms. Elliott. So we,
on that line, which is page 4, up about seven lines fromthe
bottom we have just stricken "be" and woul d you read the
sentence agai n?

MR NEWELL: | firmy believe if a Federal MIk Marketing
Order were adopted in California that included nandatory
pooling, the industry would again be setting itself up for an
oversupply situation like we faced in the md to |late 2000's.
This situation could be exacerbated by cheese nanufacturers
deciding not to reinvest in the manufacturing assets they have
in the state. | encourage the USDA to incorporate in a
California Federal M1k Marketing Order, the ability for the
| ower classes of mlk to depool to help create a stable orderly
market for raw mlk. Depooling is a mechanismthat hel ps
stabilize other Federal Order, Federal M|k Marketing O der
regi ons, and based on past history in California, it seens that
it will be greatly needed in California, should a Federal MIk
Marketing Order with higher whey val ue be adopt ed.

BY M5. VULIN:
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Q Thank you, M. Newell. 1Is there anything el se you want
to share with us in addition to what you have read in your
t esti mony?

A, Well, not -- just to maybe el aborate on the | ast
paragraph, and | think | have |earned sonething about depooling
now that | have watched Geg Dryer's testinony, testify. And,
you know, whether it's depooling or the ability to have a
cheese maker buy mlk at a less than regul ated price, some sort
of nmechanismto help constrain volune. And in California we
have had the ability to have hearings to adjust pricing, and |
know that doesn't exist in the -- let's say, a hearing that is,
renders a relatively quick decision does not exist in the
Federal Order system

Q And you are, you are saying your experience in the CDFA
system when they fixed the whey factor at a | ower level in
response to what was happening in 2006 and 2007, you are saying
that was an effective way for themto address this surplus mlKk
situation?

A. It helped to address the situation.

Q | would like to nove to admt Exhibit 97, please?

JUDGE CLI FTON: Yes, there was only one other little tiny
change that | think you wanted us to nmake. M. Newell, on
Page 3, the second line, the word "want" you read as "wanted"
because it's about sonething that happened in the past; is that

correct? O do you want to leave it as read?
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MR NEWELL: | want it to be "wanted".
JUDGE CLI FTON: Wanted?
MR NEWELL: Yes.
JUDGE CLIFTON:. |I'mgoing to ask Ms. Elliott just to add an
"ED' to the word "want", second |ine, page 3
Does anyone wish -- M. HII?
MR HLL: Onthat -- Brian Hll.

On that sane page just two lines further down, the line
that starts "independent mlk supply as finding a hone for our
extra raw m | k because nore problematic" | think it is becane,
' m assum ng.

JUDGE CLI FTON: Becane.

MR NEWELL: It is becane.

JUDGE CLI FTON: Good. Thank you. W're just changing the
word "because" to "becanme". Thank you, Ms. Elliott. Good.

I's there anyone who wi shes to question M. Newell
bef ore determ ni ng whet her you have any objection to the
admi ssion of Exhibit 97?2 No one. 1Is there any objection to
the adm ssion into evidence of Exhibit 97? There are none.
Exhibit 97 is admtted into evidence.

(Thereafter, Exhibit Nunber 97 was

received into evidence.)
JUDGE CLIFTON: Wio will ask the first questions of
M. Newell? It is going to be M. Beshore, even though he's

not ready. Ch, it's not? It is going to be
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Ms. diver Thonpson.
CRCSS- EXAM NATI ON
BY M5. OLI VER THOVPSON:

Q Good nmorning, M. Newell.

A. Good norni ng.

Q Megan diver Thonpson

So in describing the situation back in 2006, in your
testinmony you tal k about a point where the | arge cooperatives
instituted their own base plans. To your understanding, was
that effective in dealing with the situation, dealing with the
supply situation.

A Wll, so that occurred |ater, after 2006, so 2007,

2008, by that tinme we had sold the conpany so | wasn't really
involved on the, in that part of the business. | was really
focused on the sales side of the business after we got out. So
| can't speak to how it effective that was. But | think if I
was a mlk producer and was told that |, you know, coul dn't
ship all the mlk I would produce, then I would, you know,
curtail my production.

Q Do you have any reason to think that today cooperatives
woul dn't be effective in handling the supply situation,
handl i ng supply?

A | would think that they would react in a simlar
fashion. | think they do react in a simlar fashion.

Q After you finished reading the witten testinony, you
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essentially clarified your understandi ng of depooling. Does
that, and its relation to supply, does that mean that is, that
aclarification of the witten testinmony that you provided on
that relationship?

A No, it's just an expansion.

Q Gkay. So are you saying that your witten testinony as
provided is accurate in your mnd?

A Yes.

Q Ckay. Now, Hood, as a Jass | plant, can't depool; is
that right?

A. That's true

Q And so why woul d supply be an issue for Hood?

A. Well, Hood runs its business differently than Crystal
did, so we have independent shippers, but we also have quite a
bit of cooperative mlk that we use to balance. So for us it
may or not be an issue of supply. But | think | was just
trying toillustrate a point in the past where we had a
Situation where the mlk production in the state really
exceeded what the production assets had the ability to handle.

Q Ckay. And for the conpany you are working for today,
Hood, as you said, the fact that you are receiving mlk from
cooperatives who would essentially be responsible for dealing
with an oversupply situation, that would create a bal anci ng
effect, and so you woul dn't have, you wouldn't necessarily have

the same problemthat you ran into with Crystal many years ago?
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A, Correct. W wouldn't -- unless we had a significant
decrease in demands, then, we, you know, could counter that
issue. | know there are other Cass | processors who have
i ndependent m |k supplies that could run into simlar
situations.

Q Does the Hood California facility process anything
other than dairy m|Kk?

A Yes.

Q Wat other products?

A. W\ process ice creamm x, we process |lactose-free mlk
we process al nond mlk.

Q Are you able to say what percentage of the product you

are producing is regular fluid mlk?

A. Not off the top of ny head. | haven't |ooked at the
numbers in that way. |It's a significant nunber.

Q I'msorry.

A. W produce al nond beverage -- shane on ne.

Q It depends on your audience, doesn't it? Any other
nondai ry products --

A, No.

Q ~-- other than the alnmond mlk -- that's what it says on
t he package. Any juices?

A, W do not process any juices in the plant. Just to
clarify, we do do some nutri-ceutical products on our aseptic

line. So things like -- and | guess | shouldn't expand on
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that, because those go back to relationships that are
proprietary. So we do produce sone, maybe |ike whey protein
type beverages as well.

Q The powders or the actual fluid beverage?

A.  The actual fluid beverages.

Q ay. Thank you. That's all | have.

JUDGE CLI FTON: W next would |ike to ask questions of
M. Newel|?
CROSS- EXAM NATI ON
BY MR VANDENHEUVEL:
Q Rob Vandenheuvel, M1k Producers Counci l
Good norning, M. Newell.

A.  Good norni ng.

Q | just wanted to maybe set a couple things straight for
the record and maybe expand on a couple of things. There seens
to be, and you can naybe correct nme if |I'mreading this wong,
but there seens to be an attenpt to correlate the whey factor
decisions by the California Departnent of Food and Agriculture
and the oversupply situations or surplus mlk situations you
faced in 2006. AmI reading too much into the testinmony?

A. | guess what |'msaying is that it hel ped encourage
nore mlk production, so that was ny intent.

Q In 2006, are you aware that the average dry whey price
in the first six nmonths | eading up to that June 2006 point that

you mentioned, the average dry whey price was around 33 cents a
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pound?

A | think | said around 50 cents.

Q Wll, we're talking about two different things, the
price per pound of dry whey and the val ue per hundredweight to
the ultinmate formula. So if I, if | told you that the average
dry whey price in the first six nonths of 2006 was around 33
cents a pound, you would have no reason to disagree with that?
You don't have --

A You probably | ooked it up.

Q | didlook it up. | don't have a printer in ny
conputer, otherwise | would show you

A Ckay.

Q And in January of 2006, the Departnent of Food and
Agriculture instituted a manufacturing allowance in the 4b,

G ass 4b formula of about 27 cents, just a tick under 27 cents
a hundr edwei ght, which I'"mnot going to ask you to do the math
we went through yesterday, so | wll just tell you that the
contribution that dry whey was contributing to the C ass 4b
price for those six-nmonth period, was roughly | ess than 40
cents per pound. You can do the nmath, but would --

A 1'll take your word for it.

Q Gkay. Thank you. So it is difficult, |I mean, when you
are looking at the much larger inpacts that the dry whey price
and the dry whey markets had on the dass 4b formula, it was

after the period of time that you are tal king about in 2006.
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2007, that's when we held a hearing, late in 2007, so | just
wanted to kind of clarify that, since it seemed |like there was
a correlation in the testinony.

JUDGE CLI FTON: So what was your question to hin?

BY MR VANDENHEUVEL:

Q M question was, did -- ny question would have been, do
you agree with the nunbers on the page had | printed it out,
but ny --

MR ENGISH | object.

MR, VANDENHEUVEL: Ckay. | don't have ny |aw degree so |
Wil try to rephrase this in the formof a question. Has
anything I have said so far run contrary to what nunbers you
have seen for that period of tine?

MR, NEWELL: | haven't --

MR. VANDENHEUVEL: Is it possible -- let me rephrase --

JUDGE CLIFTON: Wait, wait, wait, let himfinish. |
haven't --

MR. NEWELL: Yeah, I'msorry. | haven't seen nunbers.
nean, you have nentioned nunbers.

BY MR VANDENHEUVEL:

Q Sois it possible that the production increases, or the
surplus production that you referenced in your testinony,
around June 2006, when you referenced that point in tine, was
not due to an escalation in dry whey markets contributing to a

hi gher O ass 4b price than --
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A Well, I mean, fromwhat you have indicated, | suppose
so.

Q Gkay. | would like to nove on.

JUDGE CLI FTON: Yeah, the two of you handled that fine. It
just invites everyone to look it up for thenselves, which is
fine.

MR. VANDENHEUVEL: Next tinme | wll have himmake the
cal cul ation on a piece of paper

JUDGE CLIFTON: No, you did it fine.

BY MR VANDENHEUVEL:

Q Ckay. I'mgoing to show the witness an exhibit from
M. Schiek's testinony, and for those of you that have copies
of it, it is page 1 of Exhibit 80, and it is figures and tables
for testinony of Dr. WIlliam Schiek. [1'Il just give it to the
Wi tness, |I'"'msure he didn't bring it up with him

This is Figure 1 of Exhibit 80, and this is a graph
conpiled by Dr. Schiek, | presunme. | don't see any other
source, it is his testinony. And this shows two |ines, one
bei ng the darker |ine which shows the whey value in the Federa
Order Cdass Il formula, and the lighter |ine show ng the
California whey value in the California Cass Arabic 4b
fornula. Do you see that?

A Yes.

Q And if you look at the period of md-2006, you can see

that at that particular nmonent, dry whey was contributing bel ow
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50 cents per hundredwei ght to the Cass 4b price.

A. But looking at the graph I would -- | would go back to
starting in 2004 and note a general upward trend, and then we
did have a drop off heading toward 2007, and then we had a huge
peak. But | think the general trend during the period I
referenced in ny testinony is upward, which would have, |
t hi nk, encourage the, hel p encourage additional production
just one part of it.

Q It is not noted on the table here, but |ooking at the
history of the regulatory fornula in the Cass 4b, well, | take
that back. There's a notation above the Iine around 2006 that
says, "a CDFA staff panel recommends renoving the dry whey
factor fromthe formula. |If not, increase the make all owance,
the Secretary increase the make allowance for dry whey."

Do you see that notation?

A | see that.

Q Ckay. And that's -- that's the increase of the dry
whey make al |l owance that | referenced earlier setting it at
26.7 cents per pound?

A So | -- 1 have never been associated with the hard
cheese manufacturing business, so | nean, ny testinony is
really referencing just an increasing difficulty of trying to
place m |k between 2004 and 2007. So, | nean | -- | understand
what you are saying. | think what influenced us was just a

timng relationship between avail abl e processing access and
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m |k that was being produced here. So | think what you are
saying is that the CDFA had the flexibility to help try to
maybe take some air out of, help try to control a situation

t hat was becomng a problem obviously with the spike in the
whey value. It didn't, and the increasing worsening situation
of an oversupply of mlk naking, it didn't help resolve it.

Q Wll, going back to the point in your testinmony that
the State Order has the ability to respond nore quickly, this
could be an area where they attenpted, they being the
Departnment of Food and Agriculture in California, attenpted to
respond to an issue they saw by increasing the make al |l owance
for dry whey, would that be consistent with your testinony?

A Yeah, that woul d be.

Q And so following that [ogic down, this occurred in
early 2006. By md-2006, it obviously was not effective enough
to the point where you actually, or your company actually had
to enforce sone caps on vol unes purchased, correct?

A Yes. Yeah. And we -- this isn't really dated, but it
| ooks like it occurred in md-2006, or, | don't know what the,
it's hard to interpret the exact date. |, you know, we saw
the, serving a lot of schools, we saw the situation com ng
because we had to deal with schools going out for summer break
every year, so | mean, we probably made the decision very early
in the year that we were going to have too nmuch mlk and we

woul d need to do sonet hi ng.
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Q Well, I guess the point I"'mtrying to get to in ny
qguestion is, would you agree that whatever steps were taken by
CDFA earlier, or before the June 2006 period you nenti oned
where you had to inplenment caps, those steps by CDFA were not
effective enough to curtail production and you, and --

A I --

Q I'msorry -- Crystal creamery required enforcing sone
vol ume restrictions?

JUDCGE CLI FTON:  Now, you started to answer himwhile he was
still md-question, and now that he has conpl eted his question,
| would like to you answer him

MR, NEWELL: Sorry. So can you ask the question again?

BY MR VANDENHEUVEL:

Q Yeah, | will ask it and revise it to be accurate.
Despite the action taken by the Departnment of Food and
Agriculture to increase the make al l owance and thereby | ower
the dass 4b price, CGystal Creanmery still felt -- still had
the need to enforce sonme volunme restrictions |ater that year?

A Yes, we did.

Q And so would it be fair to say that industry based
supply restrictions are nore effective, a nore effective nethod
of aligning an individual handler's supply and demand than

regul atory pricing?

A 1 think in a regulated systemit is helpful to have
both, but I think if you are, | nmean, it's your business, so
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you need to make sone tough decisions to be able to react nore
qui ckly.

Q The reference on page 3 of your Exhibit, of your
witten testinony, tal ks about the inplenmentation or the
enforcement of volume restrictions or volune caps. Wre those
vol une caps based on a contracted volume with each individua
producer ?

A.  Yes, we had contracts with each individual producer
that's specified, and | can't recall if it was, you know, daily
volume or nonthly volume. Most likely it was daily vol une.

Q And does that practice continue today through either on
your Cooperative contracts or individual contracts, there is a
vol ume conponent ?

A | can't -- | don't have direct know edge of that.

M ke Suever woul d have been the one to ask that question of.
['mnot on that side of the business.

Q Sois it possible that HP Hood, in its contracts, has
agreed to buy every pound of mlk that it is co-ops or
i ndi vi dual producers want to send it?

A Well, certainly --

JUDGE CLIFTON: Wait, wait, now, | really need you to |et

himfinish. Now, we had a witness yesterday who said the

reason | started answering is while I can still renmenber the
questi on.
MR NEVELL: | won't make that sentinent.
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JUDGE CLI FTON: Start again, please, M. Vandenheuvel.
BY MR VANDENHEUVEL:

Q Is it -- you had nentioned that you weren't aware of
t he | anguage of contracts. |Is it, then, your testinmony that
it's possible that HP Hood's contract with its mlk suppliers
have no vol ume requirenents, and therefore, would agree to buy
as much volume of mlk as the co-op or individual wants to send
it?

A. | think that woul d be absurd.

Q | would agree. So by default, wouldn't there be an
assunption that those contracts include sone sort of volune
i dentification?

A | don't know for certain, but | think that would be a
fair assunption.

Q Wien California dairy farners, whether that mlk is
marketed directly to a plant or through a Cooperative, when
t hat production exceeds the avail able capacity, is HP Hood
under any obligation to buy nore mlk than it can, that it
wants to? | nean, |'msorry --

A Than it is contracted for.

Q Than it is contracted for?

A No.

Q And so any bal ancing requirenments, any additiona
measures to dispose of or alternatively market surplus mlk is

a cost borne by the producers, either through their
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cooperatives or individual?

A Yes.

Q And sois it your testinony here today, about the
concerns with overproduction really ained at hel ping
cooperatives do a better job of nanaging their surplus?

A M aimis actually, I'mthinking nore of the dass I
producer who may have, be in a simlar situation that | was in
at that tine, and nore of the industry as a whol e.

Q But as your testinony indicates, when you hit a surplus
period such as md-2006, Crystal, at that time, began enforcing
volune limts that were in the contract, and therefore, only
purchased the mlk that they contracted for, correct?

A True.

Q And any mlk above that volume, Crystal was not under
any obligation to buy, correct?

A, Correct. And it was not a decision we took lightly.
That was really the relationship we had had with our producers.

Q And you are aware that the three cooperatives that have
proposed Proposal Number 1 that bear the cost in the event of a
surplus supply of their nmenbers' mlk of disposing of that
mlk, that they represent approxinately 75 percent of the mlk
in the state?

A. | have heard that, yes, in testinony.

Q Andit's a significant volune of mlk in the state

And that they have endorsed, and actually proposed Proposal 1,
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and fully support that proposal?

A I'"'maware of that.

Q That's all | have. Thank you.

A.  Thank you.

JUDGE CLI FTON:  Wio next will ask questions of M. Newell?
Ms. Elliott?

CROSS- EXAM NATI ON
BY M5. ELLIOIT:
Q Hello. Panela Elliott with USDA.
How are you?

A, Very good.

Q Good. Good. kay. | just have one question. |[If you
| ook at the very last sentence of your testinony. Gkay? You
say, and | quote, "Depooling is a nechanismthat hel ps
stabilize other FMMO regions." Can you please be a little nore
specific as to how depooling stabilizes these regi ons?

A, So this is where | elaborated on ny statenment earlier.

| think the ability of a cheese manufacturer, if there
is an oversupply of mlk, to buy mlk outside the pool at a
| ess than regul ated price, you know, could help reduce mlk
supply, you know, over the mediumtermin an overproduction
Situation.
CROSS- EXAM NATI ON
BY MR Rl CHMOND:

Q Bill Rchnond, USDA. Thank you for that, M. Newell.
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W appreciate it.
| just had kind of a hypothetical question, and it is

really just to try to take advantage of your expertise in the
fluid mlk business as the director of fluid mlk sales. And
this is really, I guess in thinking about the overall intent
and the future of the Federal MIk Marketing Order programin
general. Since we have Exhibit 80 in front of us and we're, |
guess really stuck with me over the |ast week, especially if
you | ook at Figure 12 and you | ook at declining fluid mlk
sales, especially in the State of California, and |I understand
part of this isn't the scale of the graph, but if you | ook at
from2009 to 2014, you see a pretty significant decline of
fluid mlk sales. | was just wondering if you could offer sone
commentary on the state of the market and kind of what you're,
what you're envisioning for the future. | understand it is
difficult question

A. Boy, that's a big question. | nean, | think what we
have seen in the beverage industry is, you have seen nore and
nmore alternatives so we know that fluid mlk is |osing or
| osi ng some consuners who are going to other beverages, and
they may or may not conme back to mlk. People's breakfast
habits are changi ng, so maybe they are not consumng cereal in
the norning, so all of those pressures are, | think there's
just a lot nore alternatives out there for consumers.

| think that the great thing about mlk is it offers
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nutritional conponents that the conpetitive beverages don't.
And | think it's a whole food, which is increasingly popul ar.
So, | mean, | -- | think inthe -- |'mhopeful that, you know,
you see maybe things that were popular in the past com ng back
in vogue, and | hope that the great nutritional value of mlk
helps fluid mlk regain its step. | know the industry is
trying really, really hard to get us back there.

Q W'reright along with you

A. | nean, MDonald's was dead five nonths ago, and now
their stock prices is a directed price, | can't believe
breakfast turned it around that quickly, but --

Q W appreciate that.

A. | know the industry as a whole is working really hard
to help punp fluid mlk back up

Q Thank you. | think that's it. That's all we have
t hank you

JUDGE CLI FTON: M. Vetne?

CROSS- EXAM NATI ON

BY MR VETNE:

Q John Vetne for Hilmar Cheese. M. Richnond' s question
stinul ated a question for ne.

You understand that both in the California State Orders

system and the Federal Orders system for, you know, about 80
years, regul ated prices have had price discrimnation whereby

mlk that goes into a bottle has a higher price in general than
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mlk goes into cheese or powder, correct?

A Yes.

Q Gkay. And that price discrimnation, anong other
things, was strongly prem sed on the notion that, a notion of
fluid mlk price inelasticity. That is, consuners wll buy
mlk even if the price goes up, that there's a benefit, a net
benefit if prices increase, the incone benefit will be greater
than | ost sales fromthe price increase.

Do you understand that concept?

A Yes.

Q Ckay. And do you have any coments, to follow
M. R chnond's line there, of whether the historical notion of
inelasticity in the fluid mlk prices is a good notion to
follow the way it was thought to be a good notion 20, 50, 80
years ago? You sold products, you have seen consumer response.
Do you have a comment on that?

A. | guess | would nake the conment that maybe mlk isn't
as inelastic as once thought. \Wen prices get high, people
W |l seek alternative beverages, or | nmean, | recall, this is
years ago, but, | nean, they will buy fruit punch. And we had
a, one of our enployees was in a store once and there was a nom
buyi ng, shoppi ng and she grabbed some fruit punch off the shelf
and said, "I'"Il buy you red mlk," which just seened like an
absurd notion, but it kind of speaks to the effect of when

fluid mlk prices are very high
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| think that, | nean, | assune that the reason that
C ass | producers, the reason the system has placed a higher
value on Class |, is that way we're sure that we wll get mlKk
in a bottle and get it out to the stores. But | think the
pooling kind of, you know, elimnates that direct relationship
between the producer and the mlk bottler, so we pay the
premuns on top of it to ensure our mlk supply.

Q Gkay. That's good. Thank you.

A. | did have another thought on M. Richnond' s question
about mlk. And | guess one point | would want to nake is, we
have got a lot of research showi ng that maybe dairy fat is not
so bad for you. But we still have this kind of absurd thing
where we continue to push nonfat and | owfat products in
school s, or through the Wonen, Infant, Children program and it
really struck ne that Tinme Magazi ne had, you know, butter on
the cover last summer, or summer of 2014. And | think the
mandat ory change in the WC programto renove 2 percent as kind
of the the default mlk item and which nade 1 percent the
default mlk item occurred maybe two or three nonths after
that. And we saw a big spike in the lactate 1 percent mlKk
that we sell because of that. But, you know, neanwhile, it, we
just seemto lag so far behind what the newest research is
showing us. And it would be nice if naybe we could nove a
little bit quicker with our policies to bring people back to

m |k, because | think that taste is a reason why we, part of
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the reason why we | ose consunmers to other products. Thank you.

JUDGE CLIFTON: Are there any other questions before
invite redirect? None. M. Wulin?

M5. VULIN  No, thank you.

JUDGE CLIFTON: M. Newell, thank you so nuch. You know,
I'mamazed. W have been here five weeks. W keep getting new
perspectives and | appreciate that very mnuch.

MR. NEVELL: Thank you very nuch, your Honor.

JUDGE CLI FTON: Okay. M. English, | know you like to go
to lunch late so that the afternoon goes nore quickly. Do you
want to consider a lunch break or what do you want to do? It's
12:17.

MR ENGLISH | would leave it to the group, but | would
point out that it is M. Vetne and M. DeJong who will Dbe
taking this, but I certainly think it nakes sense to keep
noving, and | think this is a place where, even as the |ast
testinmony, | think we had an absol ute agreenent on getting back
tomlk. | think we also agree on going forward.

JUDGE CLIFTON: Well, I'mglad we agree on the big chunks.
So M. Vetne, this is your witness, is this correct?

MR. VETNE: That's correct, your Honor.

JUDGE CLIFTON: Al right. And will there be any exhibit
to distribute?

MR ENGISH Oh, yes.

JUDGE CLI FTON: Then let us stay seated until we have our
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exhibit, then I'mgoing to have a five-mnute stretch break
bef ore we begin the exam nati on.

(Wher eupon, a break was taken.)

JUDGE CLI FTON: W're back on record now at 12:27.

M. Vetne, let's start by identifying and nunbering these
exhi bits.

MR. VETNE: That would be good. | think they all been
passed out. There are four itens that need nunbering. The
first one has a word on it called "Introduction", that would be
M. Dedong's statenent. That woul d be the next consecutive
exhi bit, which woul d be 98.

JUDGE CLIFTON: | believe this would be 98. So we'll mark
the nulti-paged docunent, which is entitled "Introduction” in
bol d as Exhibit 98.

(Thereafter, Exhibit Nunber 98 was marked
for identification.)

MR. VETNE: Thank you. And the next docunment has a bar
graph on the cover page, Figure 1, that would be Exhibit 99.

JUDCGE CLIFTON. Al right. W'Ill nark that as Exhibit 99,
the top line says "Figure 1:"

(Thereafter, Exhibit Nunmber 99 was marked
for identification.)

MR. VETNE: And the next document to be referenced is a
t wo- page, doubl e-side printed docunent, header at the top

“United States Departnent of Agriculture" and in the mddle of
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the docunent it says "Federal O-der Nunber 124, 2014" and the
date is March 2015.

JUDGE CLIFTON: Yes. W wll mark that docunent as
Exhi bit 100.

(Thereafter, Exhibit Nunber 100 was marked
for identification.)

MR VETNE: And finally, there's a one-page, doubl e-sided
docunent with red coloring on it, that would be Exhibit 101.

JUDCGE CLIFTON:  Very well. W'Ill mark that Exhibit 101.

(Thereafter, Exhibit Nunber 101 was marked
for identification.)

JUDGE CLIFTON: M. DeJong, you have faithfully
participated for five weeks now. | think this is the first you
have testified; is that correct?

MR. DeJONG That is correct.

JUDGE CLIFTON: Al right, then. If you will raise your
right hand, I'll swear you in in a seated position.

Do you solemmly swear or affirmunder penalty of
perjury that the evidence you will present will be the truth?

MR DeJONG  Yes.

JUDGE CLI FTON: Thank you. Please state and spell your
nane.

MR DeJONG James Dedong, J-A-ME-S, De-J-ONG

JUDGE CLI FTON: Thank you. M. Vetne, you nay proceed.

MR. VETNE: Ckay.
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DI RECT EXAM NATI ON
BY MR VETNE:

Q And M. Dedong, it says here you are testifying for
H | mar Cheese. | think we know, the record m ght know, but
where is H | mar Cheese | ocated?

A, Hlmar Cheese is located in the kind of Central to
Northern area of the Central Valley. | would say it is close
to Turlock, California, just South of it.

Q kay. And what is the business address of
H | mar Cheese?

A, Oh, shoot, | would have to pull up nmy -- pull out ny
business card. | don't mail things to the conpany.

Q kay. Hlmar, Californiais a small town with one main
street, and you are at the Southern end of that main street; is
that correct?

A.  Yes, so go down Lander Avenue, you can't mss the
pl ant .

Q Ckay. Lander Avenue in Hlmar, California. And do you
have a prepared statement for this right here?

A Yes, | do.

Q Please proceed.

A M nanme is James Dedong and |'mcurrently the Dairy
Policy and Economic Analyst nor Hi |l mar Cheese Conpany (HCCO),
whom | amrepresenting today. | have worked for HCC since

April, 2014. M main responsibilities include providing
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internal analysis on dairy narkets, understanding dairy policy
i ssues, and connecting the economic and policy side in a way
t hat hel ps HCC nake inforned business decisions. Prior to
that, | worked for Rabobank's Food and Agricul tural Research
and Advisory as an Agricultural Analyst for over three years.
| specialized in California dairy industry econom cs, genera
California agricultural economcs, economcs in the North
Arerican forest products, and U S. row crops.

Q Let me stop you there. That's the extent of your
prepared testinony description of your background. Could you
el aborate a little bit what your education was and what you've

done since you finished school ?

A. | think my real relevant experience to nmy work
currently at Hlmar Cheese started at, well, ['ll start with ny
education and experience. | have a Bachelor's Degree in Socia

Science and a Master's Degree in Public Admnistration, with
under graduat e and graduate | evel course work in Economc
Statistics, Finance, Quantitative Analysis, and Adm nistrative
Law.

Q kay. And was the Rabobank your first significant
enpl oyment out of school ?

A. Yeah, | did work for the USDA' s Farm Servi ce Agency for
I think it was |ike seven nonths or sonmething like that, in
Oregon. And a position was available in Fresno to work for

Rabobank's Food and Agriculture Research and Advisory and
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allowed me to nove closer to hone, so | took that position.

Q Ckay. Wwell, tell us alittle bit nore about what
Rabobank does and your role in their business.

A. Ckay. Rabobank is one, is a nmulti-national bank. It
is one of the largest, if not the largest, agricultural |ender
inthe world. And inside Rabobank they have a special group of
anal ysts who focus on agricultural econom c issues,
approxi mately 80 of them and I would was one of those --

Q Excuse nme, 80 issues or 80 anal ysts?

A. 80 anal ysts.

JUDCGE CLIFTON:. M. Dedong, I'Il train you while you are
young. Don't talk over M. Vetne, which requires that you
watch himand listen carefully and wait until his voice dies
away before you answer him

MR VETNE: And I'Il try to do the sanme thing, your Honor.
BY MR VETNE:

Q o ahead. So 80 analysts, correct?

A Yes. So | was one of these analysts. And the analysts
have different areas of focus. Like I said in nmy opening
statenent, mne was primarily dairy; and then secondarily,
things |like forest products and row crops.

Q And in the course of your enploynment w th Rabobank did
you aut hor and prepare or submt any publications?

A Yes, | was the |ead author or contributing author on

three maj or publications.
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Q And what did they deal with?

A, One of themwas on the U S. Rice Industry, one of them
was on the North Anerican Forest |ndustry, and one was
specifically on the California Dairy Industry.

Q Ckay. And was the -- what was the title of the
docunent on California Dairy Industry, if you recall?

A | believe it was "California Dairies Getting Mre
Mool ah. "

Q Mol ah?

A, Rabobank likes cute titles.

Q That would be MO O L-A-H Was that publication
reviewed by others with expertise in the field?

A, Yes. M co-author was Vernon Crowder, who is a Senior
Agricul tural Economi st for Rabobank, and it was al so
peer-reviewed by TimHunt, who is the Senior Dairy Agricultural
Econom st for Rabobank for the entire world. And while | was
working on this, it was peer-reviewed by two outside sources,
Davi d Ahlem who is now the CEO of Hilmar Cheese, and
Dr. Eric Erba with CDI.

Q Continue reading with your second paragraph.

JUDGE CLIFTON: |I'msorry, | need sone spellings. So
Vernon Crowder?

MR DeJONG V-E-R-NON Cowder is GCROWDER

JUDGE CLIFTON:  And Tim Hunt?

MR DeJONG T-I-M HUNT.

4382

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

JUDGE CLI FTON:  David Ahl en?
MR DeJONG D AV-1-D, AHL-E-M
JUDGE CLI FTON:  Thank you.

BY MR VETNE:

Q Please proceed.

A. As for the background of our conpany, HCC is a cheese,
whey, and soon-to-be m |k powder manufacturer with processing
| ocations in California and in Texas, which operates under the
Sout hwest Federal M1k Marketing O der (FMVO).

Q Stop right there, please. The concluding clause "which
operates" refers to the plant in Texas; is that correct?

A. Correct.

Q Thank you.

A, Qur prinmary product lines include natural hard American
styl e cheeses, such as cheddar, Col by, and Monterey jack, while
sonme of our main whey products include whey protein concentrate
80 (WPC 80), whey protein isolate (WPl), whey protein
hydrol ysate (WPH), different grades of edible |actose, and our
newest plant in Turlock will focus on making skimmlk powder
(SMP) for international custoners. The Turlock plant will
begin operating late this year. W enploy about 1,000 people
in California, and sell finished products donestically and
internationally to over 50 countries around the world.

Q Let nme stop you there. Going back to the whey

products. |Is that produced at a plant adjacent to the Hi |l mar
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Cheese plant in Hilmar, California?
A Yes, it is.

JUDGE CLI FTON:  Now, which do you prefer at the bottom of
page 1, do you want to call that plant "our new plant” or "our
newest plant"?

MR. DeJONG It doesn't really matter, | suppose. |Is there
a distinction?

JUDGE CLIFTON: So do you want to |leave it our "new
newest ?"

MR. DeJONG Yeah, that's fine.

JUDGE CLIFTON:  Ckay.

MR DeJONG Typo.

BY MR VETNE:
Q And at the whey products facility in H |l mar,
California. Does that plant manufacture whey powder, dry whey?
A. It does not make dry whey.
Q Is it constructed so wthin, with your current
equi pment you can make dry whey?
A, No.
Q And were you to make dry whey, you would have to nake a
consi derabl e new i nvest nent ?
A. Correct.
Q And the products that you do make, do you make those
because that is where plant nanagement believed the market is?

A.  Absolutely.
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Q Ckay. Continue reading, please.

A, Hilmar Cheese Conpany was started in 1984 by a group of
i nnovative and market orientated dairynen who wanted to
maximze their return on their high quality mlk. The conmpany
was founded on an idea that producers should receive a
conpetitive price for their mlk and one that is driven by
actual market conditions. M Ik producers continue to own the
conpany and manage its business as active corporate board
menbers.

Qur Hilmar, California cheese and whey nanufacturing
site processes 12 percent of the state's mlk, whichis
purchased directly fromover 200 independent dairies, nost of
whom are not affiliated with any cooperative. This represents
the | argest share of non-cooperative controlled mlk in the
state. Further, as HCC s processing vol ume has grown,
owner - producers and non-owner producers have shared in growth
opportunities. At the Hlmar plant, 18 percent of the mlk
supply is fromproducers who are owners in the conpany. The
rest of our mlk supply, 82 percent, is from non-owner
i ndependent dairymen. 80 percent of our volume contract
increases with the non-owner dairynen over the |ast several
years.

Next section: There is no disorderly marketing in
California

There is no disorderly marketing. HCC is not having
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any trouble sourcing mlk or fulfilling conmtments in 2015,
despite total state mlk production being down in 2015. HCC s
Hlmare mlk supply is actually up again in 2015, year-to-date
t hrough August, conpared to 2014 (Figure 1) --

Q Continue that sentence, and then let's go to Figure 1

A, -- which was conparing agai nst one of the nost
profitable years ever for California producers and a strong
m | k production year.

Q kay. If youwll turnto Figure 1 in the docunent
with the blue bar graph, which we have marked as Exhibit 99.
Describe what's in Figure 1.

A. This is Hilmar's plant mlk intake 2011 through 2015,

W th year over year percent growh overlaid on the blue bars.
And the Y axis is mlk pounds, but we chose not to share our
exact mlk volunes, so took, we took off the scale.

Q Gkay. Continue with your prepared testinony, starting
w th the sentence beginning Figure 1.

A. Figure 1 also shows we have not had any trouble
sourcing mlk in recent history for our Hlmar plant. However,
HCC had to ship 400 | oads out of the state this spring because
we were unable to find avail able processing capacity and
w lling buyers. Furthernore, a discussion wth our mlKk
procur ement manager indicated we have had no instances where we
were asked to give up mlk for a fluid plant in recent menory

or at any indication of a fluid plant being short of mlKk.
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And | would like to stop at this particular part,
because as we wote this and printed it, we got an e-mail from
a Cass | plant this norning saying that they needed a few
extra loads of mlk. And we had wiggle roomin our capacity,
and we were sending themthat mlk. But, so just to be clear
for the record, this is the first tine we have had to do this
In awhile.

Q In awhile nmeani ng many years?
Many years as |ong as we can renenber.
W neaning --

H | mar Cheese.

o > O »

Your nenory since you have only been there since 2014,
and you asked others at Hilmar if this has happened before, and
you're reporting the results of those conversations.

Correct.

Ckay. Pl ease continue.

A.  The last major incidence of disorderly marketing, from
HCC s busi ness perspective, occurred in 2007 as a result of the
California Cass 4b whey factor. At the time, the whey factor
used in the 4b price was determ ned by taking the Dairy MNarket
News dry whey price, mnus a $0.67 per pound make al |l owance --

JUDGE CLI FTON: Let ne have you |l ook at that nunber and see
if what you --
MR DeJONG Oh, | msstated it. Mnus a 0.267 per pound

make al | owance.
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JUDCGE CLI FTON:  Now, when you say, minus a 0.267, is that
sonme percentage of a dollar?

MR. DeJONG Yeah, that is approximtely 26.7 cents.

JUDGE CLIFTON: Al right. Go ahead then, per pound nake
al I onance.

MR. DeJONG Wuld it be better, I'mgoing to be using
nunbers like this in the future, should I just say how nany
cents?

MR. VETNE: You nay read it, and ny preference is, dollars
or cents, and --

MR DeJONG (kay.

MR. VETNE: And to me, your Honor, if | may, it doesn't
matter if the way he describes it in his testinmony is slightly
different than the way it appears in print, as long as his
testinmony is understandable in the transcript. The exhibit may
show sonet hing different words, but the exhibit hopefully wll
al so be part of the record. So we don't have to make his
testimony conformprecisely to the exhibit, or presumably both
w |l be part of the record. Thank you.

JUDGE CLIFTON: And | agree with you. But | do think if
the figure does refer to pounds, we should have an indication
of pounds. Hundredwei ght, we shoul d have an indication of
hundredwei ght. Dol lars or cents, sone indication that it's
noney. That's ny only --

MR. VETNE: Absolutely. Thank you. And | thank you. Good

4388

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

catch. Go ahead.

JUDGE CLIFTON: Al right. So M. Dedong, whichever is
easier for you in expressing the nonetary figure is good, |ust
so long as you nake it clear that it's either dollars or cents
that you are descri bing.

MR. DeJONG Under st ood.

JUDGE CLIFTON: Al right. So at the bottom of page 3, do
you want to just continue on?

MR. DeJONG Yes, | will start that with that again.

M nus a 26.7 cent per pound neke al |l owance, and
multiplied by a yield factor of 5.8. This resulted in a whey
factor roughly in line with the one currently used in the FMVO
Gass Il formul a.

When the price of dry whey rapidly increased from 2006
to 2007, HCC s Hilmar plant California O ass 4b pool obligation
whey cost went up froma lowof 2 mllion per nonth, to over
12 mllion per nonth. Despite being on the forefront of whey
processing --

JUDGE CLI FTON: Let me stop you, 2 mllion what?

MR DeJONG $2 million, I'msorry.

MR. VETNE: Yes, in both cases.

JUDGE CLI FTON: CGo ahead then and just read the |ast part
about whey costs went up froma |ow of --

MR DeJONG Wiey cost went up froma low of $2 mllion per

month to over $12 million per nonth. Despite being on the
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forefront of whey processing technol ogi es, having invested
hundreds of mllions of dollars to date, the operating, and
operating in sone of the highest price whey protein and | actose
markets in recent menory, this aggressive whey factor caused
substantial financial |osses for our whey ingredients business.

While this period was difficult for HCC s whey
i ngredi ent business, the previous CDFA whey factor was al so too
aggressive before the dry whey price skyrocketed. 1In fact,
prior to CDFA changing the 4b whey factor back to a fixed
anount, HCC s ingredient business operated at a | oss relative
to the whey factor for nearly the previous three years straight
prior to the hearing in 2007, again, despite the nmassive
I nvestnents nmade to capture the val ue of whey.

At the sane tinme, there were w despread reports of mlk
supplies exceeding California plant capacity (or at |east
w lling capacity) as mlk was sold to calf ranches, simly
dunped or shipped out-of-state to distant manufacturing plants.
HCC had to ship over 340 |l oads of mlk at a weighted average
di scount bel ow O ass 4b of $2.24 per hundredwei ght.
BY MR VETNE:

Q Let nme stop you there. 1In that sentence and the
sentence which follows, you are referring to the period just
prior to 2007 and during 20077

A. That is correct.

Q Gkay. Go ahead.
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A. O these 340, 17 of those loads we had to sell at $8.50

per hundredwei ght bel ow 4b.
4b price?
A.  Yeah, the California 4b price.
Wth many nore in the 3 to 5 per hundredweight -- $3 to

$5 per hundredwei ght range under the California dass 4b. O
course, transportation costs added to the discount price
| osses. Towards the end of this crisis when our Texas plant
began operating in Septenber 2007, we began shipping our
di stressed | oads there at great transportation costs. Al so,
hundreds of |oads from California cooperatives were purchased
by HCC s Dal hart, Texas plant at steep di scounts because
California cooperatives were unable to sell mlk below class in
California. They were unable to sell this mlk below class to
our Hilmar plant, but they could sell it to our Texas facility.
This benefitted out-of-state processors and hurt California
producers.

Q Let me just stop you right there for a second. Near
just above the middle of page 40 you refer to Dal hart, Texas.
| think that's a useful insert into the Exhibit copy.

JUDGE CLI FTON:  Thank you. Ms. Elliott, on page 5, down
about eight lines fromthe top we're going to insert "Texas" in
between the word "Dal hart" and "plant".

MS. ELLIOIT: Ckay.

MR VETNE: | think that's -- that's a useful insert, your

4391

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Honor, because the witness will be referring to H lmar, which
is a conpany; and Hilmar, which is a cheese plant at a location
in California. W don't want confusion there, so hopefully the
testinmony and record will be clear when H lmar is a reference
to aplant in Hilmar, California, as Dalhart is a clear
reference to a plant in the State of Texas, both of which are
owned by Hil mar Cheese Conpany. Ckay.

BY MR VETNE:

Q Let nme ask you about the plant in Dal hart, Texas.
Apparently at some point prior to 2007, Hilmar Cheese Conpany
made a decision to build another cheese plant and deci ded that
that plant should be located in the State of Texas. Could you
describe a little bit nore of your know edge of how that cane
to be?

A, To ny know edge, the decision to build a cheese plant
in Hlmr, Texas, | mean in Dal hart, Texas, those plants were
arranged in the md to early 2000's when the dry whey factor in
California was very high. Looking at the mandatory pooling
nature of the California Order and the inability to escape
those high dry whey prices, we made nade the decision to invest
in Texas instead of nore in California.

Q Gkay. And to your know edge, at that tine, Hlmar
Cheese was contenpl ating building a new cheese-maki ng capacity,
correct?

A, Yes.
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Q And its considerations include constructing that
capacity in California or constructing it el sewhere, correct?

A. Correct.

Q And a decision was made not to build that plant and
capacity in California, in significant part because of the
pricing systemthat H | mar was observing in California?

A.  That was a major factor.

Q (Ckay. Please keep reading.

A, Fortunately, CDFA was able to hold a hearing on the
i ssue in Cctober 2007, where their panel reconmended, based on
the evidence brought forth, to reduce the whey factor down to a
fixed 10 cents per hundredwei ght. Though the Secretary of
Agriculture ultinmately decided to set a fixed factor of 25
cents per hundredwei ght, CDFA was able to address the problem

Q In that you' ve referred to the Secretary of
Agriculture, you are renmaining the California Secretary of
Agriculture as it appears in the printed text?

A Yes.

Q Thank you. Please proceed.

A, HCC fears the way factor in FMMO Cass 11l will again
substantially overval ue the whey product streamin California,
overval ue the price of cheese versus prices we actually
receive, and use a make all owance that does not cover our
costs. This is expected to cause negative returns for our

H | mar plant and | ong-term marketing di sorder of the kind we
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experienced in California during 2007. For exanple, this year
the price of |actose, the largest part of our whey streamin
terms of volume, has been at such |low levels it does not cover
t he cost of production, and we are | osing noney on every pound
produced. The Cass IIl "other solids" value does not
recogni ze this because it is driven by dry whey. This wll
only encourage HCC to continue to push processing investnment
out-of-state, such as in our plant in Texas, due to the

Sout hwest FMMO s ability to allow mlk to escape the pool to
clear market. In fact, since CDFA' s recent tenporary price
increase to the whey factor in 4b this year, HCC has again
deci ded to expand our Dal hart, Texas facility by 20 percent,
instead of directing those investnents to our Hilmar facility
or a new cheese facility in California.

HCC wi Il not invest in California cheese and whey
processing, if overaggressive mlk pricing, and inability to
provide a market clearing function with a reasonable return on
i nvestment, continue to present a danger. If mnimmprices
are set above market clearing levels for both our cheese/whey
and our m |k powder plant in California, and there is no escape
val ve through depooling or other policy remedy, HCC woul d be
forced to idle capacity to mnim ze business | osses.

Next title: W believe 2015 milk production is down in
California for reasons not related to 4b versus Cass Il mlk

pricing
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Al'l dairy commodity prices are significantly down from
their 2014 highs, especially mlk powders, which have a huge
i npact on California overbase prices due to their large portion
of the mlk pool. NFDM prices dropped to their |owest |evel
ever this summer, according to USDA price report survey data
goi ng back to 1998. This huge price crash was |ed by a gl oba
demand di sruption and bountiful supplies worldw de of mlKk
powder, which hit California 4a and overbase m |k prices hard.
G ven that California produces about 40 percent of all mlk
powder in the U S., while accounting for 20 percent of US.
m |k production, Cass 4a plants utilize about 33 percent of
all mlk, and the fact that NFDMis a pricing conponent in
California Class 2 and 3, and sonetimes 1 pricing, it is not
surprising mnimum overbase prices would take a large hit in
the state. Therefore, California's recent mlk production flow
down is an expected response given the gl obal oversupply of
m | k powder and |ower California O ass 4a price.

Q Let nme stop you there. The prior, on page 7, and on
one prior page, page 7 in particular, you have a nunber of
footnotes. Those footnotes provide to the reader, and anyone
who wants to check, the source of the summary or assertion you
are nmaking in the text of your prepared statenment; is that
correct?

A. Correct, that's why | reference those.

Q Thank you. Please proceed.
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A, As other wi tnesses have noted, other factors such as
drought, tighter environmental restrictions, and conpetition
for land fromlucrative alternative uses, including tree nuts,
have put pressure on the industry that is not related to mlk
prices. These forces represent evolving structural changes in
California's agricultural econony that have made alternative
| and uses increasingly attractive relative to dairy. |If these
structural changes continue on their present course, California
m | k supplies for manufacturing uses will nove fromsurplus to
deficit, thereby forcing plants to pay above California mninmm
prices to the extent supply and demand al | ow.

Q Stop right there for a second. You use a phrase from
surplus to deficit. M experience in the Federal M|k O der
programmay use the termdeficit in a way different from your
use of the word deficit. You don't nmean deficit to mean short
of mlk for a fluid use; is that correct?

A. That is absolutely correct.

Q It's deficit to total demand for mlk for fluid, as
wel | as soft product, as well as cheese, and the class, or the

dry, butter powder uses, correct?

A Yeah.

Q Thank you. Please continue.

A Looking for ny spot again.

Q This can happen

A.  This can happen nore efficiently and effectively
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W t hout regulatory involvement in mnimmumlk prices.

However, there is a danger in setting mandatory m nimum m |k
prices too high, resulting in above-market clearing prices. 1In
such instances, processing capacity can be needl essly shut

down, resulting in loss of investnent, |ost jobs for plant

wor kers, and | ost avenues for dairymen to orderly and

econom cally market their mlk. Furthernore, producer
consolidation in California is not unique and reflective of the
rest of the U S and the world. (Figures 2 and 3).

Q And let's go to Exhibit 99 and | ook at Figures 2 and 3.
Just briefly indicate what you have put there and how it
iIlustrates your point.

A. Figure 2 shows the change in nunber of |icensed dairies
from 2010 to 2014. And | chose these two years because this is
when t he Cooperatives have been arguing that the whey val ues
first started becomng a problem So in all fairness, | chose
those two years as a reference of conparison. And it shows
that the California rate of consolidation is actually | ower
than that of the average U S.

Q As well as lower than the traditionally high mlk
production states of M nnesota and W sconsin?

A. Correct.

Q Thank you. Please continue -- and you |look at Figure 3
al so. What do you have in Figure 3 there?

A.  Thanks for rem ndi ng ne.
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Q Sonething el se. Something we haven't seen before.
Reference to "EU' whatever that is, and "NZ" whatever that is.
A.  So producer consolidation is not unique around the
world. | received this chart fromI|DFA, and it has the nunmber
of dairy farns changing from 1992 to 2000 to 2009. Looking at
the U.S., the EU 15, so the European Union.
European is only 15 countries?

Yes, 15 countries. CA, which Canada; and New Zeal and.

o > O

NZ is New Zeal and.

A, And looking at this consolidation in the US. is
conparabl e to the EU and Canada

Q kay. New Zealand hasn't, as a trend, apparently
hasn't | ost, doesn't have the rate of dairy farm decline nuch
| ower, correct?

A, Correct.

Q Gkay. And New Zeal and, to your know edge, doesn't have
any formof regulated classified mninumand pool prices; is
that correct?

A, To ny know edge, they have nothing that regul ates
m ni mum prices or pooling.

Q Thank you. Please proceed wth your text.

A. California' s percent change in the nunber of |icensed
dairies, 2010 to 2014 ranks below the U S. average, conpared to
ot her mgjor dairy states, Texas, M nnesota, and Wsconsin, all

had required rates of consolidation (loss in percentage of
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farns), despite all having growing mlk production. According
to CDFA 2014 fourth quarter cost of production feedback data,
simlar type dairies (dairies in the North and South Valley fat
test |less than 3.9 percent non-organic), show cost of
production varies by about $4.00 per hundredwei ght, with sone
dairies even beyond this range. Consolidation can therefore be
expected to continue.

Q And you have referenced in there, after the word
"beyond this range" to Figure 4, which is on the second page of
Exhibit 99. Can you explain to us what is shown on those dots
on Figure 4?2

A. Sure. Cost of production varies between California
producers. Total cost of production for conventional farms in
CDFA's cost of production feedback, Q 4-2014. And this shows
how the total cost of production varies between an unwei ghted
average, based on the dairies that | filtered fromthe tota
database. And | would add that this is very simlar to what
Dr. Schiek presented recently. The only difference is, |
believe, his showed margin. This is just focusing on cost of
production. But it is just toillustrate that dairies do have
different costs of production. And as long as that is true,
consol i dation would |ikely continue.

Q So the factual information in Figure 4 came from CDFA,
and the actual figure was your assenbly and presentation of

that information, correct?
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A Yes. | wanted to have an apples to apples conparison
and not include things |like organic cost of production or very
hi gh component cost of production, which would skew the
numbers.

Q Thank you. Please continue.

JUDGE CLIFTON: M. English?

MR, ENGISH. | just wondered, | know I'mgoing into the
afternoon, but it is now five after one, and | wondered whet her
we shoul d take [ unch now.

JUDCGE CLI FTON: Ckay. W have a consensus and the answer
is yes. Al right. So, thank you, M. Vetne. So do you
remenber where we are?

MR, VETNE: W are at page 9, we're going to start with
CDFA, m ni mum pri ces.

JUDCGE CLIFTON: Very good. So it's 1:05, please be back
and ready to go at 2:20. 2:20.

(Wher eupon, the lunch recess was taken.)

---000- - -

4400

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

FRI DAY, OCTOBER 23, 2015 - - AFTERNOON SESSI ON

JUDGE CLI FTON: W're back on record at 2:21. M. Vetne?

MR, VETNE: John Vetne for Hilmar Cheese. And M. DeJong
is still on the witness stand, and he's going to continue wth
his prepared testinony, starting at the bottom of page 9.

JUDGE CLIFTON: Al right. So we're in Exhibit 98.

MR. DeJONG CDFA mininumprices are only m ninmuns

Like in FMMO s, California mnimummlk prices are only
m ni mums, so Cooperatives have the ability to ask for higher
prices fromtheir proprietary plant custoners. Cooperative
nenbers can al so expect cooperative plants to enhance producer
revenue if the plants are maki ng narket-orientated and well
managed -- narket-orientated and wel| managed. Though the
three cooperatives who are part of Proposal 1 report thenselves
to control over 75 percent of the state's mlk supply, they
have not disclosed premuns charged for mlk or identified any
di sorderly marketing practice that inhibits their ability to
bargain for higher prices. In the |last CDFA hearing in June of
2015, Pete Garbani, VP of Menber Relations for Land O Lakes,
when asked by CDFA what prevents themfromgetting what they
think 4b mlk is worth, he appropriately replied, "supply and
demand" .
Cheese processors already do pay premuns for mlk over

4b m ni nuns, with HCC paying over 120 mllion over the |ast

several years. These premuns are primarily --
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JUDGE CLI FTON: Just to be clear, that's 120 nmillion what?
MR DeJONG Dollars. | need to re-train nyself.

These premuns are primarily based upon high conponent
and high quality factors and are adjusted for market-based
factors, including prices of CVE bl ock cheddar, |actose prices,
and whey protein prices. These premuns are made to give our
producers a mlk price nore representative of the value they
create and actual marketplace for our products. However, since
CDFA has tenporarily changed the 4b fornula, our prem umnms for
hi gh conmponent, high quality m |k, have gone down, while
m ni mum prices for lowtest mlk have gone up. |In addition,
the new tenporary 4b mninumprices that are nore linked to dry
whey prices, have damaged returns for our ingredient business
and further disconnected our regulated mlk price (and mlk
prem unms) fromour actual markets.

If cheese m |k yielded significantly higher returns, as
proponents of Proposal 1 have inferred, it is natural to assune
cooperatives woul d have invested nore in cheese processing
conpared to powder. However, the opposite has been true.
Cooperatives today only have a very snall footprint in
California cheese naking.

The following is a |ist of cooperative plant closings,
all were cheese plants:

DFA Cheddar Cheese Plant, Petaluma - cl osed 5/2004.

Q 5 neaning the nmonth of May?

4402

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A, Correct.
Pl ease conti nue.
A. CGolden Cheese (DFA), Corona - closed Decenber, 2007.

Land O Lakes Cheese Plant, Tulare - cl osed Septenber,
2010.

Below is a |list of cooperative plant openings or major
expansions, all were butter/powder plants:

DFA butter/powder plant expansion, Hughson - 2008,
that's a town in California.

CDI new butter/powder plant, Visalia -- also in
California -- opened 2008.

Land O Lakes butter/powder plant expansion, Tulare,
California, 2009.

CDI'"s butter/powder plant expansion, Visalia 2015.

Producer risk nanagenment is effective in California.
Only using Cass Il is an outdated approach

Proponents of Proposal 1 have suggested ri sk nmanagenent
for California producers is ineffective because of the
di fference between the California 4b price and the FMVO
Cass IIl. There are several issues with this claim

First, although using dass Ill features to hedge
producer blend prices in California is not ideal, conpared to
other top dairy states, California is neither the best nor the
worst. Figure 5 shows the difference between the maxi mum and

m ni mum prices versus Cass Il from 2010 through 2015, half
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one each year, (2015 is weighted by half) then averaged for
t hese years.

Q Stop there and go to Figure 5, which is in the third
doubl e-si ded page of Exhibit 99. Explain what's there, please.
A, kay. The California NASS all mlk price basis range
conpared to Class IIl is conparable to other major dairy states

in 2010 through 2015, half one. Calculated, well, this is
dol l ars per hundredweight, it is measuring difference. It is
cal cul ated by taking the spread between the m nimum and maxi mum
range between the NASS all milk price for each state, conpared
to Class Il for each year, 2010 to 2015, half one.

Q Half one neaning half a year?

A Yes.

Q Thank you.

A.  Then taking those nmax spreads for each year and
averaging them For exanple, if in the year 2010, the state's
all mlk price had a mnimumof a 25 cent per hundredwei ght
spread --

Q That would be negative 25 cents per hundredwei ght?

A, Negative 25 cents per hundredwei ght spread to dass Il
in one nonth, and a maxi mum price spread of $1 per
hundredwei ght to dass Ill in another nonth, for the year the
max range in the spread woul d be $1.25 per hundredweight. This
is done for every year in average with one half weighting for

2015 because it is a half year.
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And | would add that this analysis was inspired by a
hearing in, a CDFA hearing in May 31, 2012, and if you go to
CDFA's hearing matrix for that date, there is an exhibit by
Kraft Foods that has the Excel file. And what | did was | took
his Excel file, or one presented by Mke MCully for Kraft
Foods, and | updated it with the [atest numbers. And | also,
in later figures, | added a Cass IlIl and IV el enent using
exactly the sanme anal ysis.

JUDCGE CLIFTON: May | get Mke MCully's name spell ed,
pl ease?

MR VETNE: MC, C UL-L-Y.

JUDGE CLIFTON. G U-L-L-Y?

MR VETNE: Yes.

JUDGE CLI FTON: Good. Thank you bot h.

MR. VETNE: Pl ease proceed.

JUDGE CLI FTON:  Now, | assume THAT the hal f year for 2015
was January through June; is that correct?

MR. DeJONG That is correct.

JUDGE CLIFTON:  Ckay.

MR DeJONG In this exanple, California ranks fourth of
ten in basis risk (ten being the nost risk). Using another
nmeasurenment, Figure 6 shows that average spread between the
California all mlk price and the Cass Il over the same tine
period. In this measurenent, California ranks first anong the

top, other top ten dairy states.
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Q So we have Figure 6. What's shown there, which is the
fourth page of the two-sided pages in Exhibit 99?

A.  Average price spread versus Class IlIl shows California
ranks first 2010 to 2015, half one. This is, again, neasured
in dollars per hundredweight. It is calculated by taking the
spread between the all mlk price between Class Il for each
nonth from 2010 to 2015, half one, then averaging the spread.

Q Gkay. And this cane from source data fronf

A, This was also, the original, the basis of the original
anal ysis was also fromMke MCQlly's spreadsheet in the CDFA
exhi bit.

Q Okay. He inspired this exhibit but you carried it
f or war d?

A Yes, | updated it and al so added a Cass IV el ement
later on

Q Thank you. Please proceed.

A, Athird nmeasurenent (Figure 7) is to take the R-squared
coefficient between California mailbox prices and Cl ass Il
over the sane time period, which is meant to show how wel |
California producer prices correlate to dass |1l

Q Gkay. So we have a Figure 7, again, on page 4 of
Exhibit 99. Wat's there?

A California mailbox prices correlate to dass |11
simlar to other major dairy regions. R-squared coefficient

January 2010 to May 2015. So this essentially conmpared the

4406

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

mai | box prices over this tine period to the Cass IIIl price,
using an R-squared correlation. And | did this for other dairy
states as well. And the R-squared coefficient is nmeasured on
the Y axis, vertical axis.

Q kay. Tell us alittle bit nore. |Is better correlated
hi gher nunber ?

A.  Yes, the higher the correlation, the less risk there is
for producers to hedge. So California doesn't rank the worst,
but it is not the best either.

Q Ckay. Please proceed.

A. In this measurenent, California ranked 6 of 9 (Idaho
mai | box price was not available for conparison of top dairy
states).

The other nmajor issue in claimng Class Il features
are not effective in California is that cheese mlk by itself,
Is not representative of the entire California mlk pool. In
rough terns, the California MIk Pool is represented by half
cheese m |k and half butter/powder mlk. As such, it would
nmake sense to nanage risk for producers in a way that reflects
utilization of the mlk pool. Even DFA recognizes this, and
offers their producers conprehensive tools that can target a
bl end price for a specific mlk shed. DFA s website states,
and | quote:

"DFA Ri sk Managenent offers the Target Bl end

pricing product to allow nmenbers to manage the
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risk associated with the blend price received on
your m |k check. The target blend pricing product
goes a step further than traditional Cass Il
pricing products by utilizing a calculated bl end

price.

Wth the Target Blend pricing product, DFA nmenbers
have the ability to contract beyond the
traditional Cass IIl or IV pricing product,
reduci ng the price sw ngs associated w th najor
changes in the blend price basis."

End quote. This sort of approach offered by DFA is
al so avail able for producers at third party risk managenent
firms, and may even be avail abl e by other cooperatives who are
part of Proposal 1.

The effectiveness of adding a butter/powder influence
into the California producer risk management equation is
illTustrated by adding a Class IV futures contract in
conbination with Cass Ill. Using the sane anal ysis as above,
but using a 50/50 blend of Cass IIl and IV, shows California's
producer risk managenent effectiveness is substantially
i nproved over using only Class IIl. (Figures 8 through 10).

Q So I guess you will have to go through a few figures in
Exhibit 99, that would be on pages 5 and 6.

A. Again, just to preface this. This is, it's using the
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same met hodol ogy as the previous three charts. The only
difference is that instead of conparing strictly to Cass I|II
it is using a 50/50 blend of Class IIl and dass IV
Il will start reading the heading now. The California

NASS all mlk price basis range conpared to a dass IlIl and
G ass IV 50/50 split, conpares favorably to other major dairy
states, 2010 through 2015, half one. Calculated by taking the
spread between the m nimum and maxi mum price range between the
NASS all mlk price for each state conpared to a Cass Il and
I'V 50/50 split for each year, 2010 to 2015, half one, then
t aki ng those max spreads for each year and averaging them For
exanple, if in the year 2010 the state's all mlk price had a
m ni mum of negative 25 cents per hundredwei ght spread to a
Cass Il and Cass IV 50/50 split in one nonth, and a maxi mum
price right at $1 per hundredweight to a Class IlIl and IV 50/50
split in another nonth, for the year that nax range in the
spread woul d be $1.25 per hundredweight. This is done for
every year and averaged, with one half weighting for 2015,
because it is a half year.

Q So could you explain for ne in dollars per
hundr edwei ght, does a | ower nunber or a hi gher nunber show
better tracking or --

A, The | ower nunber shows better tracking.

Q kay. And therefore, presunably less risk involved

in --
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A, Correct.

Q Thank you. And let's see. You also referred to the
next two figures, 9 and 10. Wat's there?

A, Figure 9, average price spread versus Cass III, |
believe this should say, Cass Ill and IV, 50/50 split. |
believe | forgot to include that.

Q My the exhibit be corrected to show that, your Honor?

JUDGE CLIFTON: Yes. So, Ms. Elliott, we are in
Exhibit 99, page 6, at the top, and we're | ooking at Figure 9,
and we're changing the title of that figure. And I'mgoing to
ask please, that M. Dedong tell us again howit should read
slowy, so that we can copy it into our copies.

MR. VETNE: Let nme suggest, your Honor, that it should read
exactly as the figure belowthat, Cass IIl and IV, 50/50
split. |Is that correct, M. DeJong?

MR DeJONG Correct.

JUDGE CLI FTON: That's very hel pful. Thank you. That's
what we'll do. Do you see, Ms. Elliott, where we're copying
fromjust below on Figure 10?

MS. ELLIOIT: So we're getting rid of the entire 107?

JUDGE CLIFTON:  No, no, no. So when you |ook at Figure 9,
go to the word Cass Roman 111, and then | ook just bel ow that
in Figure 10 to the nunber, class Roman nuneral 111, and add
what you see fromFigure 10 into figure 9's title.

M5. ELLIOIT: kay.
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JUDCGE CLIFTON: So you will be adding and IV, 50/50 split.
MR, VETNE: Exactly.
JUDGE CLI FTON:  And then we're good.
MR. VETNE: Thank you.
JUDGE CLIFTON: M. Vetne, thank you. 1It's so nuch easier
if you see it.
BY MR VETNE:

Q Gkay. So you were describing?

A. Yes. So again, this is measured in dollars per
hundredwei ght. It is calculated by taking the spread between
the all mlk price between Class |11, and al so again, should
say and IV, 50/50 split, so exactly the same m st ake.

Q Gkay. And the asterisk?

A Yes.

Q Underneath that table, the smaller print should show
exactly the same words. And Roman nuneral 1V, 50/50 split.

JUDGE CLIFTON: So you are there, Ms. Elliott?
M5. ELLIOIT: Yes.
JUDGE CLIFTON:  Good.
MR. DeJONG For each nonth from 2010 to 2015, half one,
t hen averagi ng the spread.
BY MR VETNE:
Q And Figure 107?
A, Again, this is using the simlar nethodol ogy where we

tal ked about the R-squared coefficient before. Figure 10,
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mai | box price correlation to a Cass Il and IV 50/50 split
shows California risk managenent can be effective by adding a
butter/powder elenent. Not surprisingly, Wsconsin shows a
weaker correlation using Class IV, neaning that Class Il only
is more appropriate R-squared coefficient, January 2010 to May
2015, and the higher the R-squared coefficient suggests the
closer the relationship between the two nunbers.
Q Thank you. Please continue with your text.
JUDGE CLI FTON: Before he does, | need to just figure this
out. So in order to see why it's different for Wsconsin, |
just ook at both Figure 9 and Figure 10?
MR DeJONG | would conpare Figure 10 to Figure 7
JUDGE CLI FTON: Ckay. Good. Thank you.
BY MR VETNE:

Q Figure 7, M. DeJdong, shows how wel | using just
Gass Il --

A Yes.

Q -- hedging, and it works in Mnnesota and Wsconsin

And California doesn't performquite as well --

A, Yes.
Q ~--just Cass IlIl. But if you add a Cass IV el enent,
equal Iy proportioned, California does really well, but it

doesn't work in Mnnesota and Wsconsin because there's not
much Class |V products being produced there.

A. Exactly. You want to use the risk managenment tools to
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target a blend price. In Wsconsin, there's a |ot of cheese
mlk, so it makes sense. You want to use a factor that nore
closely represents that.

California is nmore of a blend of butter and powder,
therefore, you would want to diversify your risk strategy by
addi ng sone risk managenent tools for butter and powder.

Q Gkay. Continue with the prepared testinony after your
reference to Figures 8 through 10.

A. Besides Class Ill and 1V, risk nmanagenent professionals
can al so use cheese, butter, and powder features to target
mai | box prices, as DFAis likely doing with their risk
managenent prograns. Open interest in these future contracts
has increased dramatically in recent years (Figures 11 and 12).

Q And what is shown, then, on the Figure 11 and 12 on
page 7 of Exhibit 99? What is shown in those |ine graphs?

A, Open interests in butter and NFDM futures has expanded
rapidly in recent years, offering producers nore effective risk
management options. And this graph is Y axis, vertical axis is
nmeasuring open interest per day for these contracts.

Q Wiat the heck does "open interest” mean? People will
want to know that.

A, Open interest is the amobunt of contracts that are
available in a given day for a given product. For exanple, if
we | ook at butter open interest for the very last tine in this

chart, so the very end in 2015, it shows approxi mately 6500
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open contracts. The nore contracts there are, the better
Because buyers can get in and out of the market and add
liquidity, neaning the risk managenent tools, nore effective.
Q Wuld it be useful to characterize increasing open
interest, that is increasing activity in the market, as a
market that is nore robust?
A It is nore robust and it can work better for producers
the nore open interest there is.
Producers or anybody?
O anybody, manufacturers.
Yes. Thank you.
And then | believe | mentioned Figure 12 al so.

Yes.

o > O > O

A, Open interest in cheddar cheese futures has al so
expanded rapidly, thereby increasing California producers risk
managenent effectiveness. Again, this shows the sanme thing,
open interest per day, so the nunber of contracts that are
available in a day, or on the market, this also shows an
overall rapid increase in and out of liquidity in the market.

Q Please continue.

A.  Furthernore, one can argue that mandatory pooling nmakes
basis risk harder for producers to manage, conpared to a plant
that is not pooled. For exanple, in Texas, we can devel op any
ri sk management nechani smwe want, as |ong as the producer

agrees to it. In effect, this neans the producer has zero
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basis risk versus the risk nanagenent mechanism Mk pool s
introduce nore variables into their price that are harder to
manage. Mandatory pooling will further Iimt risk managenent
opportunities.

Producers in Federal MIk Marketing Orders do get paid
bel ow m ni muns

In order for mlk to clear the market and find willing
buyers, m |k does sell below mninumprices in FMMJs. This
typically happens as a result of distressed mlk being sold on
the spot nmarket, cooperatives reblending |osses to their
producer s(as happened to Darigold in the Pacific Northwest in
2014), mlk that is contracted under class between non-pool ed
and another entity that is pooled, and non-pool plants buying
mlk directly fromproducers bel ow class. Looking just at spot
| oads from Novenber 2014 through May 2015 in the Dairy Market
News, showed that the 28 editions during this tinme, there were
25 editions that had exanples where mlk was sold under class.
The anounts varied frombarely under class to $10 per
hundr edwei ght under. In our Dal hart, Texas facility, we have
purchased many such di stressed spot |oads, and have done so to
hel p clear the market of mlKk.

Besi des spot |eads purchased under class at our Texas
plant, billions of pounds of other m |k has been purchased
under Class IIl in the last twelve nonths alone. This is

sinmply an economc reality of the mlk shed. Despite having
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| ower energy costs, |abor costs, devel opnent and regul atory
costs, and receiving the Sout hwest market higher net cheese
price due to closer proximty to demand centers conpared to
Hlmar, California, the Cass IlIl mlk price is still not

al ways the narket clearing price in the Southwest. Conbined
with an outdated G ass Il make all owance, received cheese
pl ants that have been bel ow t he NDPSR price --

Q Let nme have you start that again, please, that

sent ence.
A Ckay.
Conmbined with an outdated C ass |l make all owance,

recei ved cheese prices that have been bel ow t he NDPSR pri ce,
and the "other solids" value that is often disconnected and
overval ues whey relative what we recover at our nodern whey
protein facility, it is difficult to consistently pay a
Cass Il price at our Texas plant.

Q Let's stop there for just one second. Renmind us pl ease
what NDPSR st ands for?

A | believe it stands for the National Dairy Price Sal es
Report .

Q National Dairy Product Sales Report. Ckay.

And when you used the word received cheese prices, you

nean the price paid to the manufacturer, cheese maker for
cheese. |Is that what you are referring to?

A, Yes.
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Q And on the previous page at the bottomthe word you
used, the phrase economc reality of the mlk shed. |Is the
mlk shed there that were you referring to the mlk shed for
t he Sout hwest narketing area?

A, Yes. The Southwest, Texas panhandl e area.

Q kay. And in particular, that portion of the Southwest
marketing area that is Western, Wstern Texas and extending
into New Mexico a bit?

A Yes.

Q Gkay. | don't know if anybody has done this yet, your

Honor, so |'mgoing to have the witness do it -- what does mlKk
shed nean?
A. | would describe it as a geographical area where

there's a concentration of mlk production and it is separated
by some di stance between anot her area of concentrated mlk
production.

Q So we know what watershed neans. Wen it rains, water
fl ows downhill towards a river and enpties into the ocean. It
means sonmething simlar that mlk flows from sonmepl ace towards
somepl ace?

A.  Yes, that would be another way to say it.

Q Ckay. Thank you.

A, Further, our field staff regularly nonitors past
producer pay prices of conpetitors in the region, including

cooperatives, and finds these are also often under Class III.
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Still, our Texas facility is extrenely conpetitive with other
players in the region. Mst producers in the Texas panhandl e
are now better off, not worse off, that HCC has invested there,
and has been an underlying reason behind the rapid growth of
the entire mlk shed -- referring to the Texas panhandl e, and
that general area.

JUDGE CLI FTON: Could you hel p me understand that?
California mlk is comng in to conpete with that Texas m Kk,
but the Texas producers are better off? And how does that
wor k?

MR DeJONG Well, | would say that the Texas producers are
better off because we have invested there, we have created
demand for m |k, and as evidenced by the rapid increase in mlKk
production, they must have a financial incentive to produce
more m | k.

MR, VETNE: Ckay. Your Honor, let me take that one step
further.

BY MR VETNE:

Q Judge difton understood that you inplied that there
was some conpetition or interrelationship of mlk produced in
California with mlk produced in Texas. That's not what you
meant, was it?

A, No.

Q No. You were describing how the Sout hwest market

functions in relation to production, pricing, pooling,

4418

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters




© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

depool i ng, decisions --

A Yes.

Q ~-- in order to nake a conparison with how it mght or
should function in California if we do or don't do sonething
simlar there; is that correct?

A Yes.

Q Thank you.

JUDGE CLI FTON: Ckay. But | renenber that these |oads |left
California when there were lots of mlk in California and they
went to this Texas plant. So that's why | asked ny questi on.

MR VETNE: Got it. GOkay. He did say that.

JUDGE CLIFTON:  And he did answer that. |'mperfectly
content. MNow | understand. Al this mlk needs a processor.

MR VETNE: Yes.

JUDGE CLIFTON:  kay.

MR DeJONG  Yes.

JUDGE CLI FTON:  Thank you.

MR, DeJONG In addition to our own experience in Texas,
there is also strong evidence of mlk selling below class in
New Mexico and M chigan. (Figure 13).

JUDGE CLI FTON: Bel ow cl ass what ?

MR DeJONG Below Class Il in New Mexico and M chi gan
BY MR VETNE:
Q And below dass IIl, you nean Class |11 prices.
A.  Yes.
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Q As in the federally regulated Class Il price.
A,  Exactly.

Q Ckay. Let's goto Figure 13 and tell us what you have

A, Figure 13, producers in FMMJ s are being paid.

Q Insert the word paid, please.

JUDGE CLIFTON: Al right. So Ms. Elliott, we're on page 8
of Exhibit 99, we're in the title of Figure 13, and we're just
inserting the word "paid" after the word "being" in the top
l'i ne.

MS. ELLIOIT: Ckay.

JUDGE CLIFTON:  And M. Dedong, if you'd just read again
the title of Figure 13.

MR. DeJONG Producers in FMMO s are being paid under
Cass IIl. NASS state all mlk prices versus Federal O der
bl end prices show negative premuns. Note: Calculated by
(NASS all mlk price -(Cass Ill at test + PPD 2)). Mk test
data for Texas and New Mexico was state specific. Mchigan
used Order 33 test data. PPD prices for TX, meaning Texas, and
NM New Mexico, used the Dallas location. M used the -- I'm
not sure | can pronounce this -- Cuyahoga, Chio |ocation. And
this graph is neasured in dollars per hundredweight, and is

meant to show in each of these three states, an estimte of

mlk premuns relative to dass IIl. And it shows that these
prem uns have gone down and are under Cass Ill in these
4420
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i nst ances.

Q Andinthis -- inthis table you used the PPD, producer
price differential, as was announced by the Market
Admi ni strator?

A. Correct.

Q You understand that in those, in both of those markets,
there is an adjustnment of the producer price differential
noving away fromthe market, usually to the north, but in Texas
movi ng towards the west, that you did not incorporate in this
exhi bit.

A Yes, that is correct.

Q And so if sonebody desires to get a nore precise
relationship of mlk prices to blend prices to see if and when
t here were underpaynments, they woul d have to nmake t hat
addi ti onal adjustnent, correct?

A. Correct.

Q Thank you. Please proceed.

A In this analysis, the Class Ill price was cal cul ated at
test for each of the three states. The PPD for the respective
FMMO was added to this amunt, then conpared this result to the
state's NASS all mlk price. The results show M chi gan, Texas,
and New Mexico producers are being paid below Cass IIl. These
| ower prices are not surprising given the Southwest's |arge
supply of mlk and dairy products relative |ocal denand, and

M chigan's rapid escalation in ml|k production w thout
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correspondi ng processing investrment. |f there were no |onger
enough plants to take all of the mlk in California because of
non- mar ket clearing prices, you would be much worse than in
M chi gan because the discounts would be deeper and all plants
woul d be accountable to the pool for the pool class price. In
this sense, Mchigan woul d have a conpeting advantage over a
California FMMO wi th nandatory pooling.

Next section, Make allowances in Cass IIl and IV are
i nadequate to cover manufacturing costs, as the |last avail able
audi ted CDFA manufacturing costs show

Current FMMO nake all owances in the Class Ill and IV
fornul as were inplenented in Cctober 2008, over seven years
ago. Furthernore, the data used in these all owances canme from
a 2007 hearing, which relied on even older data. As such, the
current data is getting close to a decade ol d and new cost
studies are needed in the fornmula. HCC costs for cheese and
our expected costs for ml|k powder are not covered by these
nmake al |l owances, while dry whey is difficult to judge because
we make whey protein and | actose. Nonethel ess, our |actose and
whey protein costs have gone up considerably over this tine.

Compoundi ng the problem if a California FMMO is
created that has mandatory pooling, the need for updated make
al  onances, and ones that are updated often is inperative
because there is no way for HCC m Ik to clear the market bel ow

m nimum cost. Oher FMMO s can |ive with outdated make
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al  onances because m |k can clear the narket outside the pool.
Real i zed manufacturer product prices are often higher (such as
t he Upper M dwest which allows nore wiggle roomby adjusting
prem uns), and cooperatives can sinply reblend | osses to
producers. The fact that the vast mgjority of cheese is being
produced by proprietary processors in California means this
regul ated mlk revenue cannot be rebl end.

Q | hate to interrupt at this point, but I think | nust.
The second |ine down on page 18, well, the first line to
second, "nonethel ess, our |actose and whey protein costs have
gone up considerably over this period of time." The costs that
you are referring to there is not your cost of acquisition of
| act ose and whey protein, but the manufacturing, or nmake costs
that you incur to make the product; is that correct?

A.  Yes, that's correct, | was inferring the make costs to
make those products --

Q Please continue.

A, -- also nanufacturing.

Q Sorry to interrupt.

JUDCGE CLI FTON: Shall we, just so that it's clear fromthe
exhibit, shall we just add after the word cost in parentheses,
sonet hi ng?

MR VETNE: | think, M. Dedong, if we insert the word
“manuf acturing"” between the word "protein” and "costs", so our

| act ose and whey protein manufacturing costs have gone up
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MR. DeJONG Yes, that woul d be appropriate.

JUDGE CLIFTON: Good. Al right. So just one word, page
18, manufacturing.

MR. VETNE: Thank you.

JUDGE CLI FTON: Thank you.

MR. DeJONG The ability of Darigold and Tillanmook
operating primarily in Oder 124 to navigate Class IIl and IV
i's enhanced by their ability to reblend | osses to nenber
producers, their smaller cheese production size versus their
popul ation conpared to California (we estimte O egon and
Washi ngt on have a conbi ned cheese production per capita of
38 pounds, conpared to 63 pounds in California), their heavy
use of the Cooperatives Wrking Together programto subside
exports, which California proprietary cheese plants cannot use,
and that Darigold has historically depooled to help recover
| osses fromtheir Class IlIl and Cass IV plants. In 2004, a
w tness for the Northwest Dairy Association (the cooperative
whi ch owns Darigold) testified that their depooling hel ped
of fset marketplace |osses. This was summarized in the Federal
Regi ster Final Decision on September 13, 2006
[71 Fed. Reg. 54136, 54140 (Septenber 13, 2006) (Final
Deci si on, Upper M dwest Marketing Oder.)].

BY MR VETNE:
Q Now you can proceed with the quote.

A, "The witness explained that NDA -- neani ng Northwest
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Dairy Association -- engages the practice of depooling in other
Federal Orders as a way to recover costs in their manufacturing
of butter and cheese because the Cass Ill and |V make

al | onances do not adequately reflect such costs. The NDA

W t ness was of the opinion that the practice of depooling
shoul d be addressed at a national hearing that would al so

consi der other issues such as the make al |l owances used in

Cass IlIl and IV price fornulas.” End quote.

Darigold and its sister cooperative, Tillanmok,
continue to depool Class Il mlk when revenue opportunities
arise. Attached are pages 1 and 7 fromthe Pacific Northwest
Order's conpilation of statistical material for 2014, show ng
t he pool status of cooperative plants, by nonth, and dass I
producer mlk, by nonth.

Q Let me stop you there. The text of your statenent
refers to an attachnment. But, in fact, you, we have marked as
Exhi bit 100 the docunment that you are referring to; is that
correct?

A.  That is correct.

Q So, your Honor, |I'mnot sure what to do here, but for
the reader of the prepared text, it may be useful to substitute
for the word "attached" and insert instead "in Exhibit 100" at
the bottom of page 19 of the text. That way whichever version
you are | ooking at, whether it is the transcript or the

exhibit, there will be a clear connection.
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JUDGE CLIFTON: Yes. So what you are saying, M. Vetne, is
we strike the word "attached" and we insert "in Exhibit 100".

MR VETNE: Yes.

JUDGE CLI FTON: Ckay. Thank you, Ms. Elliott. This is at
the bottom of page 19, and |'d ask that M. DeJdong read that
sentence for us.

BY MR VETNE:

Q Wth the nodification we have introduced, the | ast
sentence of page 19.

A. It is in parentheses, correct?

Q In that's substitute the word. Let ne just read it and
I'I'l ask you if that's correct.

A Ckay.

Q The way it has been changed, is the this acceptable to
you? In Exhibit 100 are pages 1 and 7 fromthe Pacific
Nort hwest Orders Conpilation of Statistical Mterial for 20147

A, That is correct.

Q Ckay. Please continue with your witten prepared
statenent, but | think that explains the references and why we
included it.

A. Note on page 1 that in February, Cctober, and Novenber,
t he cooperative plants shown as Tillanook, Darigold

(Sunnysi de), and Colunbia River (a Tillanmook plant) were not on

the pool plant list. For April, two of the plants were off the
l[ist. On page 7, Cass Il pounds of producer mlk for
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February, April, Cctober and Novenber dropped substantially.

Q Gkay. So now we can have a, have you made that
observation? Let's confirmwe can all find those observations
on the exhibit.

So Exhibit 100 does not contain all of the statistica
material that was published by the Market Adm nistrator, but
only contains the cover page and pages that are nunbered in
t hat docunent, pages 1 and 7, correct?

A, Correct.

Q And the Table 1 of the Market Admi nistrator's
publication includes a list of plants including on page 1 a
'ist of Cooperative pool manufacturing plants at the bottom
correct?

A, Correct.

Q And the Market Adm nistrator on the right hand part of
that, indicates by one al phabetical letter, the nonths in which
they were pooled, J for January, F for February, Mfor March,
etcetera, and there was no nonthly insert for the nmonth of
February for three of those plants that you have referenced?

A, That's correct.

Q And there's no letter inserted for the nonth of Apri
for two of those plants that you have referenced.

A, Correct.

Q And there's no letter inserted, the Ois not inserted

for three of those plants for the nmonth of COctober?
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A, Correct.

Q And the sanme thing, the letter Nwas not inserted for
the nonth of Novenber for those, each of those three
cooperative pool plants, correct?

A. Correct.

Q And then if you go to the follow ng page of your
exhi bit, which would be page 7 of the Market Adm nistrator's
publication, not surprisingly it shows a significant drop in
the volune of Class Il producer mlk and Class |11 butterfat
pounds in the nonths of February, April, Cctober, and Novenber,
of 2014.

A.  Those correspond, correct.

Q (Ckay. Please continue with your text.

A, There are no mlk order limtations -- is that where |
left off?

Q Yes, it is.

A. There are no mlk order limtations in the Pacific
Nort hwest as there are in the Upper Mdwest, to limt the
volune mlk that may be depool ed and repooled fromnonth to
month. Depooling al so occurs in the Southwest and Arizona
mar kets where there are no depooling/repooling limts, as well
as in the Upper Mdwest, Central and M deast markets where
pooling restrictions apply.

JUDGE CLI FTON: Where what kind of restrictions apply?

MR. DeJONG Repooling restrictions apply.
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JUDGE CLI FTON: Thank you.

MR. DeJONG The narkets where depooling occurred during
2014 are identified on page 2 of the Southwest Marketing
Adm nistrator's report, published in April 2015, which is also
at t ached.

MR. VETNE: Again, we have probably a correction here
rather than attached, would you be confortable, M. Dedong with
striking the word "attached" and inserting the words "which is
in Exhibit 101"?

MR DeJONG  Yes.

MR. VETNE: Your Honor, is that acceptable?

JUDGE CLIFTON: Yeah. Do we need the word "in" or is it
Exhibit 101?

MR VETNE: In, in would be fine.

JUDGE CLI FTON:  Pardon?

MR. VETNE: We don't need the word "which". "April 2015,
in Exhibit 101" woul d be just fine.

JUDGE CLIFTON: Gkay. | wondered if you needed "in". |Is
Exhibit 101 entirely the report?

MR VETNE: It is not the entire report. It is the cover
page and page 2 of that report, and contains the table of
interest for the purposes of this testinony.

JUDGE CLIFTON: So the report is not Exhibit 101. 101 is
just part of the report?

MR. VETNE: That is correct. It is the first 2 pages of a

4429

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

| onger report.

JUDGE CLIFTON: Al right. On page 2 of the report. |
kind of think we should say, after April 2015, "a portion of
whi ch. "

MR. VETNE: No, page 2 is fully contained in Exhibit 101
but the report is not.

JUDGE CLI FTON: How about we say this.

MR. VETNE:  Showing - -

JUDGE CLI FTON: How about we end the sentence with "April
2015" period. And then say "see Exhibit 101".

MR, VETNE: That woul d be just wonderful.

JUDGE CLI FTON:  Wul d that work?

MR. VETNE: Yes, that would work.

JUDGE CLIFTON: Let's do that. Ms. Elliott, do you see on
page 20 of Exhibit 98?

MS. ELLIOIT: Yes.

JUDGE CLI FTON:  You see April 2015, which is near the end
of the next to the |ast paragraph?

M5. ELLIOIT: Yes.

JUDGE CLIFTON: Al right. End that with a period, and
then strike "which is also attached".

M5. ELLIOIT: kay.

JUDGE CLI FTON: And instead put "see Exhibit 101".

MS. ELLIOIT: Ckay.

JUDGE CLI FTON: Ckay. Thank you, M. Vetne.
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BY MR VETNE:

Q And if you will |look on page -- well, continue reading
the rest of that paragraph, the one nore sentence.

A, An estinmated -- and | have another correction, instead
of 5.92 billion, change it to 11.4 billion pounds of mlk were
depooled in all markets.

Q So make that correction, your Honor?

JUDGE CLI FTON: Wy don't we have M. DeJong show nme how to
see that on Exhibit 101, if it is there?

MR. VETNE: Ckay. Let's turn to page 2 of the report,
which is in Exhibit 101 -- M. Dedong, if you will followwth
me -- in the second colum which is headed O der Nunber, there
are 1, 2, 3, 4, 5, 6, places where there is reference to a
footnote 3. Do you see that? On the second col um, Upper
M dwest 030, footnote 3.

MR DeJONG Yes, | see that.

MR, VETNE: Ckay. So you go down to footnote 3 and then
there's sone text. Due to a disadvantageous rel ationship
between intra order class prices and the |ocation of just
statistical uniformprice in these narkets, handlers elected
not to pool an estimated 11.390 billion pounds of mlk that
normal Iy woul d have been associated with these markets.

The table prepared by the Market Adm nistrator rel ates
to annual for 2014, and that's what the 11.39 billion pounds

refers to. And that explains the correction in your text,
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rounding it up to 11.4 billion pounds; is that correct?

MR. DeJONG That is correct.

MR. VETNE: Ckay. And for those who m ght | ook further
down, the nunmber 5.92 billion pounds was erroneously transposed
fromthis footnote, but that was 2013 data, not 2014. So you
have the depool ed pounds for the systemfor both 2013 and 2014
in this one footnote.

JUDGE CLIFTON: Do you agree, M. Deldong?

MR DeJONG | agree.

JUDCGE CLIFTON: Do you really want to -- let's see. Ckay.
So you want to carry the deci mal point, do you want to carry it
t he same nunber of places that -- well, tell me, M. Dedong.
Looking at this 11.390 billion pounds, tell ne what you want to
preserve.

MR, DeJONG | think 11.4 proves the point well enough,
roundi ng to one deci mal place.

JUDGE CLI FTON:  Yeah, but you know, when you are talking
billion pounds of mlk, rounding up like that is a lot. Wy
don't we just use the precise nunber that comes fromthis?

MR. VETNE: |s that acceptable?

MR DeJONG |'m anenable to that.

JUDGE CLI FTON: (kay. Good. Al right. So, Ms. Elliott,
on page 20 you are locking at 5.92, please strike that, and
wite instead 11.390.

M5. ELLIOIT: kay.
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JUDGE CLI FTON: 11.390. Thank you. And then, M. DeJong,
w |l you read that sentence?

MR DeJONG Sure. An estimated 11.390 billion pounds were
depooled in all markets.
BY MR VETNE:

Q Please continue.

A. CDI has testified in the recent past on the need for
updat ed and accurate make al | owances in the CDFA class prices,
despite these prices already being inherently |ower than FMMO
class prices. In 2011, Dr. Eric Erba, representing CD filed a
post-hearing brief to CDFA that read:

"At the forefront of the information available is

t he manufacturing cost studies conducted by the

Depart nent, whi ch have been the cornerstone of

California's mlk pricing foundation. The cost

st udi es have provided unparalleled credibility to

the mlk pricing systemin California, and their

i nportance to the mlk pricing process is

unquestioned. "

Again, in 2014, Dr. Eric Erba, representing CDI, filed

a petition for a hearing to update the make all owance. He
stated in this petition that, quote:

"As the largest butter and m |k powder

manuf acturer in the state, we cannot sinply ignore

the fact that our processing costs are higher than
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the manufacturing cost allowances in the O ass 4a
fornmul a m ght suggest. W cannot overl ook the
inplications that the static manufacturing cost

al  onance have on all California 4a and 4b
operations.”

G ven the mandatory pooling requirenents of the current
California Oder and Proposal 1, it nakes the need for mlk
prices to be set at market clearing prices all the nore
i mperati ve.

Cheddar cheese nake al | owance

CDFA audi ted manufacturing costs for 2013 show t he
wei ght ed average cost to produce one pound of cheddar cheese
was 22.91 cents versus 20.03 cents used in the dass |1
formula. Plugging this difference into the Class Il fornula
represents 28 cents per hundredwei ght in manufacturing costs
that are not included in the current nake al |l owance.

Dry whey make al | owance

For dry whey, the | ast CDFA audited manufacturing cost
in 2006 showed a 30.99 per pound --

Q 30.99 what?

A Cents.

Q Thank you.

A 30.99 cents per pound for California plants, comnpared
to 19.91 cents per pound in the Cass IlIl formula. This

di screpancy represents a spread of 65 cents per hundredwei ght.
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[f dry whey is continued to be used as a baronmeter for whey
val ues (which does not track well wth WPC and | actose), at a
mnimum a new dry whey cost study should be issued to find the
actual cost. FromHCC S experience manufacturing WPC 80, which
is our largest whey protein product by volunme, our
manuf acturing costs have increased nearly 40 percent per pound
from2006 to 2014. CQur other whey product manufacturing costs
have al so had | arge cost increases.

NFDM make al | owance

CDFA audi ted manufacturing costs for 2013 show t he
wei ght ed average cost to manufacture NFDMto be 19.97 cents per
pound conpared to 16.78 cents per pound in FMMO Class IV. This
di screpancy represents 27 cents per hundredwei ght in the
Cass IV formula that is not covered in the nmost recent CDFA
cost study. Analysis of our new m |k powder plant suggests our
costs will be at |east as high as the | atest CDFA cost study.

Product prices in Cass IlIl and IV use higher |evels
than the market value received by California plants

The Federal |aw which authorizes mlk orders in Section
"(18) MIk Prices", instructs the Secretary to fix mlk prices
that he finds which will reflect "econom c conditions which
reflect market supply and demand for mlk and its products in
the marketing area to which the contenpl ated [ Marketing O der]
relates.” (7 U S.C. Section 608c (18)). So estimation of the

val ue of cheese, whey products, butter, and NFDMin California
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is unavoi dable to fix reasonable prices for mlk used to
produce these products.

Cheddar cheese prices

Based on HCC s past experience, the total spread
between our actual 40 block sales --

Q 40 what bl ock?

A. 40 pound bl ock sales reported to NDPSR versus the NDPSR
bl ock/ barrel wei ghted average price, averaged 4 cents per pound
| ower from 2010 through 2013. In the Cass IIl formula, this
represents a discrepancy of about 39 cents per hundredwei ght.
Furt hernore, conparing our NDPSR cheddar prices to the
M nnesot a- Wsconsi n cheddar price series, which was
di scontinued in 2012, our prices often averaged 6 cents per
pound and 9 cents per pound |ower from 2008 into 2012. This
difference in cheese sales prices between regions is a function
of the cost to nove excess California cheese to popul ation
centers further east. California produces roughly tw ce as
much cheese as it consunes, based on a 2014 popul ati on val ue of
30.8 mllion, ERS estimtes --

JUDGE CLI FTON: What is the nunber there, the popul ation
val ue?

MR. DeJONG Popul ation value of 30.8 mllion people.

JUDCGE CLIFTON: kay. Read it one nore tine.

MR, DeJONG California produces roughly tw ce as much

cheese as it consunmes, based on the 2014 popul ation val ue of
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38.8 mllion people.

JUDGE CLI FTON: 38.8. Ckay. Thank you.

MR. DeJONG ERS estimates of cheese consunption per capita
(34.2 pounds per year, 2014) and NASS California cheese
production. A large majority of our cheese | eaves the state
for marketing to large popul ation centers to the east. Hi gher
transportation costs fromCalifornia to market |owers the net
val ue of cheese HCC sells relative to CME and the NDPR pri ces.
This market reality has long been reflected in COFA's C ass 4b
prices for cheese, FOB point of California origin.

Furthernmore, the historic 4 cents per pound price
di fference between HCC and the NDPSR i s actual |y understat ed,
because our cheddar cheese is nmade to very denmandi ng
specifications, which increases its price and cost to
manuf acture versus regul ar cheddar. For exanple, our cheddar
can be converted to a variety of difficult to process shapes,
including ultra-thin slices, which require higher protein
level s with | ower noisture than typical cheddar, which
increases our mlk cost and manufacturing cost. Qur customners
pay nore for these quality attributes, and this higher price is
captured by the NDPSR, but the Class Ill fornula does not
account for these higher costs and | ower vyiel ding cheddar
makes.

NFDM pri ces

For NFDM CDFA audited data shows the California
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wei ghted average price, or CWAP --

Q Let nme stop you there. Wat does CWAP stand for?

A. It stands for the California Wighted Average Pri ce.

Q Ckay. Thank you.

A, -- averaged 4.67 cents |less per pound |less than the
NDPSR wei ghted price from 2010 to m d- August 2015. This
represents a 40 cent per hundredwei ght overstatenment of val ue
inthe dass IV formula if it were applied to California NFDM
Specifications for the types of NFDM reported to CWAP and NDPSR
are simlar, but not exact. For exanple, CWAP reports Extra
G ade and Grade A low, nmedium and high heat, while NDPSR
excl udes high heat fromthe reporting. Al so, CWAP uses fixed
price contract sales wthin 150 days fromfirst shipnment date,
while the NDPSR limits this to | ess than 30 days.

Butter prices.

For butter, current CDFA pricing formulas currently
have a 4.85 cents FOB adj uster below CMVE spot butter to reflect
the value of commodity butter made in California plants. This
has been supported by the Cooperatives CDI and CDFA heari ngs.
Rel ative to NDPSR butter, this inplies a 1.8 cent per pound
di scount, 2010 to m d-August, 2015. In the Cass IV price,
this amounts to 8 cents per hundredwei ght bel ow the current
formul a.

The nost recent manufacturing plant cost studies and

use of CDFA's and HCC s best estinmate of product prices for
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val ues California nmanufacturers actually receive, reveals a

di fference of $1.31 per hundredweight for Class Il and $.75
per hundredwei ght for Cass IV. However, for Cass Ill, the
dry whey nake al |l owance needs to be updated with a new cost
study, or better yet, replaced with a new "other solids"

val uation factor that nore accurately discovers whey val ue for
cheese plants and allows for a return on investnent.

Increasing mnimumprices will make us | ess conpetitive
in an already difficult global nmarketplace

The California market for mlk and its products is
uni quel y dependent upon product exports. In recent years,
nearly 30 percent of California mlk solids have been exported,
whi ch means California processors and producers are highly
dependent upon maintai ning gl obal conpetitiveness. HCC is no
exception. Last year, HCC exported nearly ten percent of its
cheese, 50 percent of its whey protein concentrates, and 95
percent of its lactose. HCC plans to export all of the SMP
produced at of Turlock plant that is nearing conpletion.
However, mandatory U.S.-centric mlk pricing makes being a
consi stent gl obal supplier problematic.

For the last 18 nonths, international prices of cheese
and m |k powder have not tracked favorably with U S. prices.
The NDPSR cheddar cheese price has averaged higher than the DWN
(Dairy Market News) Cceania cheddar price 14 of the past 18

nont hs, while the NDPSR NFDM prices have been hi gher than
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d obal Dairy Trade (GDT) SMP prices 13 of the last 18 nonths.
And | have those in Figure 14 and 15.

Q So let's look at Figures 14 and 15, which are on pages
8 to 9 of the doubl e-sided docunent, Exhibit 99. Figure 14
first.

A, Figure 14. NDPSR cheese, which drives mlk cost, is
often out of line with key international benchmarks, naking
being a consistent U S. supplier difficult.

And this is dollars per pound for U S. NDPSR cheddar,
Cceani a cheddar, and | also included German Gouda, which is
originally reported in Euros per kilogram and it was adjusted
for currency and noved into pounds.

So the Qceania cheddar price is an inportant benchmark
in Asian markets, and it's a price that is often reflective of
conpetitive conditions in those markets for cheese. And | also
i ncluded the German Gouda price, because it is also a benchmark
in sone markets where European prices conpete.

And as you can see in recent history, the Cceania
cheddar and German Gouda price have been higher, | nmean, have
been | ower than the U S. NDPSR price, which nmeans that our mlk
costs overestimate the value we can get for cheese exports.

Q Let me ask you a little bit about that. So that there
is a source for price for Cceania cheddar and there is a source
for a price for German Gouda.

A, Yes.

4440

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

Q Wat does that price represent? Is it a price FOB

shi ppi ng point, price md-ocean, price delivered? Do we know?

A. | believe these are FOB prices.

Q Thank you. FOB, point of origin?

A Yes, point of origin.

Q Thank you. Please continue.

A, Figure 15. NDPSR NFDM which drives m |k costs, can be

out of line with international SMP, making being a consistent
U S. supplier difficult. And this is also nmeasured in dollars
per pound. And it has the NDPSR nonfat dry mlk price, and
al so on the orange line, the GOT SMP average price. And as you
can see, over this tine period the relationship has not tracked
very well. In some periods, it's been -- it's been beneficia
maki ng SMP, and other times it has not. But because mlk
prices are driven by the NDPSR price, it nmakes staying in this
market nmore difficult than if we could set our own mlk price
or have flexibility to set our own mlk price, relative the
val ue we actually receive for our products.

Q And if you could look at Figure 15 on -- I'minferring
that the difficulty created by NDPSR pricing or nonfat dry
m |k, has been acute for the last year and a half in
particular; is that correct?

A Yes, that is correct.

Q Thank you. Please continue.

JUDGE CLIFTON:  You know, I'mtrying to renenber all these
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initials. So |I'mguessing that SMP has to do sonething with
powder .

MR DeJONG  Yes.

JUDGE CLIFTON: But | can't remenber SMP and | don't know
a1

MR. DeJONG Ckay. GDT is Gobal Dairy Trade. It's a
gl obal auction where mlk powder is sold, and it is probably
t he nost common export price benchmark for skimmlk powder.
SWMP neans skimm |k powder.
BY MR VETNE:

Q And GDT, dobal Dairy Trade, a reference to that is
made on page 27.

A. Correct.

Q And refresh us, because a few days or weeks maybe, have
passed since we defined SMP in this record, it means skimmlKk
powder ?

A It is skimmlk powder. And it is simlar to nonfat
dry mlk, but not exact.

Q Not exactly nmeaning it is protein standardized?

A It's protein standardi zed, and it's made specifically
for international custonmers who are accustomed to using that
product ?

Q So you can't take U.S., nonfat dry mlk, produced for
domestic purposes and put it in a package and market it as SMP?

A.  Correct, you cannot do that.
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Q kay. Thank you. Please continue.

A. These are key export price benchmarks, especially for
Asian markets. Wuwen U S regulated mlk prices are set too
hi gh and are mandatory, we have | ess wggle roomto wthstand
gl obal market downturns and be a consistent supplier to our
international customers. Margins for cheese, whey products,

m |k powders are neasured in mls and pennies, so even snal
changes in mandatory mlk prices can have a huge inpact to our
busi ness.

Q Let me -- let me take you back just for a second, so we
can | ook at, go back to Figure 15.

A Yes.

Q So look at, I"'mnot sure if it is Septenber, Novenber
of 2014, it looks like there is a spread of 20 or 30 cents per
pound; is that correct?

A, That is correct.

Q And 20 or 30 cents per pound of a m |k powder product
transl ates into what per hundredwei ght the way we usual ly think
of mlk?

A You would typically, I would get an estimate by, it
woul d be roughly the price difference tines 8.7. So 30 cents
times 8.7 would give you an approxi nate val ue per
hundr edwei ght .

Q S0 8.7, | round it upto 9. 9 tines 30, $2.70 per

hundr edwei ght ?
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A. Correct.

Q Please continue.

A.  Even under the California Order, HCC export cheese
sales are down significantly year-to-date to avoid | osses due
to U S.-centric mandatory mnimummlk prices. Sales of sone
cheese export products have decreased by 50 percent year over
year, from 2014 to 2015. And by that | nean, our cheese sales
exports.

Q Qur neaning, Hlmr?

A, Yeah, H I mar Cheese.

Q Thank you.

A, To nmaintain a |l evel of nmarket share in today's narket,
we are selling some cheese and | actose bel ow cost. Further,
when our powder plant is running, we anticipate we nay have to
switch fromSWMP to NFDM as a response to regul ated prices.
This woul d reduce international sales and increase domestic
sales of NFDM with the consequence of putting downward
pressure in NFDMin Cass |V prices.

This is problematic because our global custoners are
seeking a consistent supply from HCC, but mandatory
U S -centric mlk pricing can force us out of the market and
make regaining that business difficult. |f nmarket clearing

mlk prices are applied in California, we can nore readily

mai ntain a consistent supply -- | believe that should be
supplier. I'msorry, no, it isright. | msread it. |'ll
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re-read the sentence.

If market clearing mlk prices are applied in
California, we can nore readily remain a consistent supplier
and sinmply blend gains or |osses fromexports relative donmestic
prices into our producer mlk price. In all other major dairy
exporting nations, processors are not regul ated by mandatory
m nimum prices, and instead, blend their actual product revenue
into their mlk price, while allowi ng for |ocal conpetitive
conditions. This is even true in other FMMO s where depooling
is allowed. Mandatory Cass Ill and IV prices that are not
market clearing in California will create an export conpetitive
di sadvantage for HCC conpared to our donmestic and internationa
conpetitors.

CGass Il "other solids" value is not good nmeasure to
val ue whey stream

The product revenue we generate fromour plants in
H |l mar, California, and Dal hart, Texas, is not well correlated
to dry whey, and at tines, greatly overval ues the whey stream
relative cheese mlk prices. Figure 16 shows, on a protein
adj usted basis, that dry whey is a poor indicator of WC
val ues.

Q Let's go to Figure 16, which is on page 9 of
Exhibit 99, what's shown there?
A, Figure 16. NDPSR dry whey (adjusted from 12 percent to

34 percent protein) does not correlate well to WPC prices.
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And in this graph | show the prices of dry whey being
adj usted from 12 percent to 34 percent using a nathenati cal
fornula. And comparing that to the Dairy Market News WPC 34
nostly price. And the grayish area at the bottom it shows the
di fference, which in sone nonths can vary as nmuch as 50 cents
per pound.

Q The label that you have given for the gray area in the
bottom of Figure 16, dry whey protein adjusted prem um over
WPC-34. The word prem um as used there, is that, are you
intended to convey there, that this is the price you are
charged for dry whey, that you can't recover fromthe WC
mar ket ?

A. | believe that would be correct.

Q Ckay. Soit's not premiumas in terns of producer mlKk
prem unms that are conpetitive but paid voluntarily, this is
essentially an overcharge?

A.  Yes, correct. | perhaps could have nore articulately
stated that.

Q Thank you. That's fine. Please continue.

A If anything, NFDM now tracks closer to WPC 34, but
again, this is not a strong correlation. The price spread
bet ween protein adjusted dry whey and WPC 34 has reached as
hi gh as 50 cents per pound, naking the WPC producti on, nmaking
WPC production risky relative to regulated mlk costs. Since

m | k powder prices have crashed this year, WPC prices have al so
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dropped substantially, while dry whey prices | agged behind.
Al so, conparing dry whey to |lactose (Figure 17), also shows a
di sconnect.

Q Gkay. Wiat's in Figure 17?

A, NDPSR dry whey (not protein adjusted), so we're just
| ooki ng at the raw nunber, does not correlate well to |actose
prices. Again, this is measured in dollars per pound, with the
gray area show ng, and | use that word again premum but it is
really showing the price difference, the premumdry, the price
di fference between dry whey and | act ose.

Q So the portion of the shaded |ine above -- above zero,
which is maybe January 2014 forward, |ooks to ne |like the
fornul a charges you nore than you recover for the |actose
portion, if you conpared the two?

A Yes, the dry whey price is higher than the |actose.

Q And the shaded area goi ng down actually shows a gai n?

A Yes.

Q Soit performs well sonetines, but it doesn't correlate

A Yes.
Q And it is the lack of correlation that is a problem
A.  The lack of correlation is a problem
Q And let's refresh our nenory as to what |actose, dry
| actose, is. \Wen you make cheese, you bring in mlk, put it

in a cheese naker, and you have a byproduct of liquid that
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cones out, it is called whey.

A. Correct.

Q So whey is a byproduct of cheese naking. And then you
take that whey over to, in Hilnmar's case, to a whey plant and
your target is to make val uable commercial, the nost val uable
commer ci al product, which you believe to be a whey protein
concentrate?

A Yes.

Q Correct? So you nmake val uabl e whey protein
concentrate, and then you produce an additional byproduct,
which is |actose containing little or no protein, correct?

A. Correct. It also has the mnerals renoved fromit,
too, making it pure lactose, which is a large part of the cost
of making | act ose.

Q kay. And this refers to the whey, that additiona
bypr oduct conponent after it's gone through the whey plant?

A Yes.

Q So it is the second tier byproduct after you make
cheese, essentially?

A, Yes.

Q Thank you. And it is also the |east valuable of the
three products in the manufacturing chain, cheese being higher
val ue, whey protein concentrates next tier, and then | actose
bei ng the | east valuable, and often times costly to actually

make?
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A Yes, it could be very costly to nake. And I'Il read ny
next sentence.

Q Thank you.

A, Currently, lactose prices are below cost of production,
whereas the Cass Il "other solids" value still inplies that
val ue i s being created.

Q kay. Inthe Cass III price there is a conponent for
protein. Protein, in your manufacture, is a high value
conponent of mlk that is contained both in cheese and in whey
protein concentrate?

A. Correct.

Q And "other solids" is basically what's left, that woul d
be | actose, or the non-protein portion of cheese.

A | would say nost of the volume in the whey streamis
| act ose.

Q Gkay. And let's, just to make sure we're not |osing
part of the equation here. Sonme of the other solids in raw
mlk comng to your plant are actually contained in the cheese,
cheese containing protein, fat, and noisture, correct?

A, Yes.

Q And the less noisture that is contained in the cheese,
the nore noisture cones out in the whey stream is that
correct?

A, Yes.

Q And also, the less noisture contained in the cheese,
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the nmore that cheese costs to nmake and the less yield you get
per unit of incomng mlk?

A. Correct.

Q Gkay. Got it. Thank you.

A. An argunent that Hilmar Cheese Conpany can sinply raise
customer prices or nove into specialty products to overcone
hi gher FMMO cl ass prices, is not accurate.

HCC woul d have extremely limted ability to raise
customer prices to overcone hi gher mandatory FMMO Class |11l and
IV pricing for several reasons. First, the argunent
irrationally suggests that HCC is | eaving noney on the table by
selling our products at prices |ess than the supply/demand
equi librium Even wthout the possibility of higher mlKk
costs, HCC is always eval uating supply and demand for our
products to see if there is nore value to capture in the
mar ket pl ace. One cooperative w tness suggested cheese plants
could sinmply swtch to making higher val ued specialty cheeses.
This is flawed reasoning because it fails to 1) greatly higher
make costs for specialty cheeses, 2) inpact on specialty cheese
prices if these markets are flooded wi th additional product,

3) the large investnment required to retool and redesign plants
to nake these products, and 4) nassive -- should be, the
massi ve marketing endeavor needed to bring these products to
consumers.

Additionally, alnost all of HCC s primary products are
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sold into coomodity markets, including virtually all of our
cheese, |actose, nmost of the volume of whey proteins, and soon
our mlk powders. Gven the national and global scale of these
commodity markets, there is very limted, if any, roomto
i ncrease custoner prices wthout |osing substantial market
share. For exanple, if a cheese price increase is pushed
t hrough to buyers that is not conpetitive with narket
conditions, the product will sinply not clear the market and
will remain in HCC s cold storage. Unsold product that has
al ready been paid for through mlk and manufacturing costs is
| ost revenue, as the cost of storage. |In the last 2015 CDFA
hearing, Pacific Cheese Conpany, a large buyer of California
hard cheeses, warned what coul d happen if costs from hi gher
mandatory m |k prices are pushed through in the formof higher
cheese pri ces.
They stated, quote:
“If alarge increase in the regulated mlk price
pai d by cheese nakers were to translate into an
increase in the price we have to pay to procure
cheese, and we see that as a likely outcome of at
| east one of the proposals (the producer trade
associ ation proposal ) under consideration at
today's hearing, the conpetitive nature of our
busi ness woul d cause us to, in all |ikelihood,

reduce our purchases of California cheese and

4451

BARKLEY
TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

i ncrease purchases fromhigh quality suppliers in
ot her states."
Furthernore, any price --
Q Excuse nme, after the words other state, that concludes
t he quote?
A, Yes, that concludes the quote.
Q Thank you.
A.  Furthernore, any price increases for cheddar cheese
(our | argest cheese product segnent), NFDM butter, or dry whey
nmeeting NDPSR reporting specifications, will feed back into the
mlk price and reverse sone of the additional revenue gains.
One of the best analogies to this, is a dog chasing its tail
Finally, if HCCtried to throttle back production to
meet | ower demand due to increasing our product prices, this
woul d result in large curtailment of our mlk vol une
requi rements, causing inefficient and costly novenent of mlKk
for producers, and | ess revenue to pay dairy farners. Even
cutting one quarter of our Hlmar mlk volunme woul d cost three
percent of California's mlk to have to find a new hone. This
woul d cause wi despread chaos and disorderly marketing. At the
sanme time, by HCC throttling back capacity, we would be running
our plants at |ess than econom es of scale, which increases
fixed costs per unit of product and ultinately |leads to nore
busi ness |l osses. Qur Hilmar facility is designed to be

cost-effective at very large volumes. And conbining that with
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a Gass Il make all owance that does not cover our current
cost, would be extrenely damagi ng.

And | think the pages got out of order here, maybe, or
no, this is right. Sorry, this is right.

Concl usi on: HCC expects that the current FMMO C ass
[1l and IV pricing, if applied to a California Marketing Order,
conbi ned with mandatory pooling, will result in extended
periods of net |osses to California manufacturing plants, and
depressed prices for California mlk producers

Based on internal analysis of Proposal 1, HCC believes
our Hlmar site's total business cost will exceed total revenue
for extended periods of tine, despite being extrenely
efficient, large scaled, and having sone of the nost advanced
whey processing in the industry. This is a result of Class Il
and 1V prices using unachi evable commodity prices in California
for commodity cheeses, mlk powder and butterfat, while al so
usi ng unachi evabl e manufacturing costs for cheese, m |k powder,
and whey products. Further, by increasing mninmmprices, it
becomes nmuch nore difficult to nanage margi ns for products that
do not track the comodities used in Cass Il and 1V,
i ncluding whey protein, |actose, export cheese, and export skim
m | k powder. HCC would not be able to pass on |losses to
producers |ike a cooperative or depool to offset non-market
clearing mlk prices |ike our counterparts in other FMVO

markets. And in turn, the processing environment in California
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woul d becone very toxic.

The market valuation of plant processing assets woul d
pl unmet as they woul d have i nadequate inconme to justify their
val ue. Banks would be on alert as to the value of the
processing custoner's collateral, and may degrade their debt
ratings that result in higher interest rates or cut off
processing custoners all together. Gven that one of ny prior
duti es at Rabobank was to hel p eval uate i ndustry and conpany
specific market risks, including for California mlk
processors, | would be raising red flags to the credit decision
makers who cl osely watch the outcone of this hearing.

Q Let me stop you for a second. You formerly had,
fornmerly had responsibilities to Rabobank, which included
wat ching the dairy industry. Wen you say "I would be raising
red flags", are you essentially putting yourself in the
position of sonebody that worked for the banks, and "if | were
still in the banking business, here's what | would tell ny
enpl oyers"?

A Exactly.

Q ay. Thank you.

A. |If there was a damagi ng recomrended decision, and if
there was unlikely to be forthcomng, to be a forthcom ng
policy remedy, HCC would be forced to idle sone or all of its
cheese, whey, and powder capacity to stemlosses. Wth the HCC

H | mar plant being the [argest cheese plant in the world, and
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processing roughly 12 percent of all of California's mlk
supply, statew de disorderly marketing would be expected to
ensue. This course of action would not be taken lightly and
woul d be seen as a last resort. However, unlike cooperatives,
HCC cannot run plant assets at a |loss or even |ow rates of
return indefinitely. Al losses would be focused on our
dairynen owners, as there is no alternative to escape the

m ni mum pri ces.

Q M. DeJong, look at the | ast sentence for a second
The | osses focused on our dairynmen, you nmean the dairy farmers
that own Hil mar Cheese Conpany?

A, Yes, the dairy farmers that own Hi | mar.

Q Wiich are roughly 12 percent of the supply to Hil nar
correct?

A | believe it was 18 percent.

Q 18 percent of the supply. And your counterparts,
cooperative associations running manufacturing plants, would be
able to blend their losses to all producers supplying that
plant, as well as other plants, in all -- in the case of DFA,
for exanple, that |oss could conceivably be bl ended across its
nmenbership fromCalifornia to New York?

A, | would agree with that.

Q Thank you. Do you have any nore comments you want to
make before | ask Judge Cifton if we can take a break?

A | think I"'mready for a break.
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Q Please.
JUDGE CLIFTON: | agree. That was intense and very well
presented. | congratulate both of you.

So rem nd ne when we get back we want to deal wth
admtting theminto evidence. But for now, we're going to take
a break. Please be back and ready to go at 4:10. That gives
you 16 mnutes. 4:10.

(Wher eupon, a break was taken.)

JUDGE CLIFTON: We're back on record at 4:10. M. Vetne?
BY MR VETNE:

Q Thank you. M. DeJdong, | want to take you back just
for a nonent to page 30 of your testinony, first full paragraph
begi nning on that page. Say, additionally, alnost all of
H | mar cheese conpany's primary products are sold into
commodity nmarkets, including virtually all of your cheese,
etcetera.

| understand that there are conpanies that specialize

i n buying bulk coomodity cheddar cheese and converting those
into consumer-type of food service type packagi ng and uses such
as shredding, cutting, wapping, etcetera?

A, That is accurate.

Q Is that the commodity markets to which you refer here
in your testinony?

A Yes, for cheese.

Q Gkay. And when H I mar, for exanple, sells to a
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converter, we'll use that term is that all right with you?

A Yes.

Q A cheese converter, it conpetes with all other makers
of commodity cheddar cheese in the country for bul k cheese
delivered to the sanme converter |ocation, correct?

A. Correct.

Q If you offered your cheese at a penny or two nore than
they could get cheese from another |ocation, you wouldn't have
a custoner, woul d you?

A. Correct.

Q Ckay. And it's those transactions of bul k cheese in
the case of Hilmar, between H lmar and a converter, that H | mar
reports for NDPSR price survey purposes; is that correct?

A. Correct.

Q kay. And that would simlarly be true of others that
conpete for sales to those sane buyers of bul k cheese, correct?

A. Correct.

Q kay. So the NDPSR prices are the aggregate of the
transactions to converters, and there are several places around
the country?

A. | would say that's accurate.

Q Gkay. Wuld you help us identify who they are? Wo
are the the nmajor converters in the United States and where do
t hey have conversion plants to which you may market your

product ?
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A, Ckay. So sone of the conpanies that would take hard
cheeses simlar to H | mar Cheese, one conpany would be Pacific
Cheese, as | nentioned in ny testinony.

Q Gkay. And where do they have converting plants?

A.  They have converting plants in Reno, Nevada and
Amarillo, Texas. And also, Geat Lakes Cheese.

Q \Were do they have plants?

A Bellnore, UWah.

Q That's quite aways fromthe Great Lakes, isn't it?

A, And they have several in Wsconsin, including in Wsau,
Seynore, La Crosse, and Plynouth. And also | believe they have

one in, Hram Ohio.

Q Hranf
A HI-RAM
Q Ckay.
A, And Manchester, Tennessee.
Q Ckay. Let's go back and do the spelling thing. Wusau
is spelled how?
WA-U S A U
And Seynour ?

SEY-MOUR

And La Crosse is the sane spelling as in the gane?

> O >» O »F

| believe so, L-ACROSSE
Q And Plymouth, that's in Plynouth Colony in

Massachusett s?
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A Yes, P-L-Y-MOUT-H

Q Ckay. And anywhere el se?

A Yeah, as | nentioned, Hram GChio, HI-RA-M and
Manchester, Tennessee, MA-NCHE S T-OR

Q ERor R It's ER | think.

A.  ER sorry, bad handwiting.

JUDGE CLIFTON: Wre all of those Geat Lakes?

MR. DeJONG Yes, those were all Geat Lakes, the ones |

was just listing.
BY MR VETNE:

Q So far we have gone through a list of two purchasing
entities. Are there other entities?

A Yes. Schreiber.

Q Yes.

A. That is in, they have converter plants in Logan, U ah;
M ssouri, | believe they have themin nmultiple locations, |I'm
not sure of the exact town names; and Plynouth, Wsconsin also.

Q Schreiber in Plymouth not in Geen Bay?

A.  They m ght have one there, too, if | mssed that,
don't have -- | nust have m ssed.

Q I'msorry, Schreiber?

A Yes, Schreiber.

Q M recollection is that Schreiber has converter plants
in Geen Bay, Richland Center, and West Bend, Wsconsin

A | believe that's correct. | believe | forgot to
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include those. That's right.

Q Ckay.

A. Then also -- should I keep nam ng?

JUDGE CLI FTON: Spell Schreiber for ne.

MR VEINEE S GCGHREI-B-ER

JUDGE CLI FTON: Thank you.

MR. DeJONG Next conpany, Sargento, Plynouth, Wsconsin.
BY MR VETNE:

Q Ckay. |Is that maybe the location you confused with
Schr ei ber?

A It mght be.

Q Gkay. And do they have any other plants that you are

aware of, converter plants?

A, No.

Q Ckay.

A, Marat hon; Medford, Wsconsin.

Q MEDFORD, is that correct?

A. Correct. And Muntain Home, |daho.

Q Ckay. So we have, one, two, three, four, five, six,
let's see -- Pacific Cheese, Geat Lakes Cheese, anybody el se?

A, If there's any others, | forgot to get themon nmy list.

JUDGE CLI FTON: Ckay. | need a spelling for Sargento.

MR DeJONG kay. S ARGENT-O
JUDGE CLI FTON: Thank you.
BY MR VETNE:
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Q And then of course, M. Dryer indicated that Saputo, at
| east at one or nore of their |ocations, receives bulk
commodity cheese. Are you aware if your cheddar cheese is one
of those products they buy in bul k?

A | don't believe so, if they do | think it would be a
very small nunber.

Q Gkay. Wuld it be correct to say, well, you did say,
that alnmost all of your primary products are sold into
comodity markets. So for cheddar cheese, alnost all of your
cheddar cheese would be sold in comodity markets, converters
such as these?

A, Yeah, | would say virtually all, with the exception of
exports.

Q Ckay. So if this also constitutes the markets for
ot her nmakers of commodity cheddar, bul k cheddar cheese wth
whi ch you conpete, the NDPSR survey, would it in effect, be the
product of price negotiations between many food nakers and
nmaybe seven, possibly eight converters that buy bul k commodity
cheddar cheese?

A, That sounds about right.

Q Gkay. That's all the direct | have, your Honor.
woul d nove adm ssion of Exhibits 98, 99, 100, and 101.

JUDGE CLI FTON: Does anyone wish to ask M. Dedong any
questions about Exhibit 98 to determ ne whether you have any

objection? No one. |Is there any objection to the adm ssion
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into evidence of Exhibit 98? There is none. Exhibit 98 is
admtted into evidence.
(Thereafter, Exhibit Nunber 98 was
received into evidence.)
JUDGE CLIFTON: Wth regard to Exhibit 99. Does anyone
wish to ask M. Dedong any questions about it before
det erm ni ng whet her you object? No one. |Is there any
objection to the adm ssion into evidence of Exhibit 99? There
is none. Exhibit 99 is admtted into evidence.
(Thereafter, Exhibit Nunber 99 was
received into evidence.)
JUDGE CLI FTON: Exhibit 100. Does anyone wi sh to ask
M. DeJdong questions about it before determ ning whether you
have objection? No one. |Is there any objection to the
admi ssion into evidence of Exhibit 100? There is none.
Exhibit 100 is admtted into evidence.
(Thereafter, Exhibit Nunber 100 was
received into evidence.)
JUDGE CLI FTON: Does anyone wi sh to question M. DeJong
about Exhibit 101? No one. |Is there any objection to
Exhi bit 101 being admtted into evidence? There are none.
Exhibit 101 is admtted into evidence.
(Thereafter, Exhibit Nunber 101 was
received into evidence.)

MR. VETNE: Thank you, your Honor. M. DeJong is avail able
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for cross the remai nder of the day.

JUDGE CLIFTON: | do want to save a little tine at the end

for announcenents and a preview of Monday's work. So | doubt

that we'll finish M. Dedong's cross, but we'll try. Al
right. Wwo will begin? M. Beshore.

CROSS- EXAM NATI ON
BY MR BESHORE:

Q Marvin Beshore.

Good afternoon, M. DeJong. | don't think we'll get

done today, your Honor.
A.  Good afternoon.

Q Let nme first ask you. You were |led by your

representative, M. Vetne, to nake an assertion about how Dairy

Farmers of America might utilize any financial results to
operations comng fromthis proposal; do you recall that?
A. Could you be nore specific exactly what that was?
Q Wll, you were only asked one question about DFA,
right? Recently?
JUDGE CLIFTON:  No, | don't think --

its

MR, BESHORE: In the last couple of mnutes? Wen you

are --

JUDGE CLIFTON: Well, the last couple of mnutes. Wat you

are asking himabout, M. Beshore, is with regard to passing

back.
MR. BESHORE: That's correct.
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JUDGE CLI FTON: Yes. Passing back. For exanple, if --

MR, BESHORE: How it mght handle the internal results of,
financial results, of anything that came fromthis hearing. Do
you recall that question?

MR DeJONG | don't -- I'mstill alittle bit confused
What was the question -- was it related to? DFA financia
results?

BY MR BESHORE:
Q Yeah. GGins or |losses, losses in particular
A.  For DFA?
Q Yes.
A. | don't renenber a specific question about DFA | osses.

JUDGE CLIFTON: Well, see if this jogs your nenory.

All the way from California back to some state in the
East Coast, does that jog your nenory about who mght share in
the | ower return?

MR DeJONG Ch, yes, | know exactly what you are talking
about. | understand.

BY MR BESHORE:

Q So you now remnenber --

A, Yes, | renenber that question.

Q And you renenber that you agreed with the assertion in
the question that DFA nay share the |osses, as the Judge said,
all the way fromthe West Coast to the East Coast or some such

Do you recall that?
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A, That is possible.

Q Gkay. What basis do you have of know edge of DFA's
internal financial policy or other operations to nmake that
assertion?

A | would say that | do not. You are correct. And
Wil say that | was assum ng, obviously incorrectly, if that is
your contention, that DFA can do that. So if I'mincorrect, |
wll freely admt it.

Q Thank you. What know edge, if any, do you have of how
California Dairies mght allocate or distribute or handl e any

internal financial results fromthis hearing?

A. | do not have internal know edge of that.
Q Sanme question for Land O Lakes?

A. True.

Q Sane answer?

A.  Sane answer.

Q Thank you. There are on the, we have the Notice on the
matter of information on the list of cooperatives in California
and sone of the Federal Orders. There are two cooperatives
based in Hlmar, California. Do you know anything about thenf

A | knowa little bit about them | would say Al Zolin
Is extremely know edgeabl e about those, and if you have
specific questions as to their set up and operation, | believe
he will be testifying next week, he can answer specific

qguestions regarding those.
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Q Ckay. Do you know anything about their relationship
with H | mar Cheese Company?

A. | know there are two cooperatives related to H |l nar
Cheese Company.

Q And they -- are they -- are the nenbers anmong the 200
"independent" dairy farners that supply H | mar?

A. | believe some of them are.

Q So they are not really what we would ordinarily cal
i ndependent. Menbers, they are nmenbers of what mght be called
a captive co-op?

A | don't know if you can make that characterization. |
woul d, again, defer sonme of these specific questions to
Al Zolin, he has a nuch nore detail ed know edge of those
cooperatives and their set up and their make up.

Q Ckay. So what's his relationship to those
cooperatives, since you know that he has nore detail ed
know edge of thenf

A, From ny understanding, he is know edgeabl e about them
he has worked for Hi I mar Cheese as a consultant specifically in
regard to those, or at |east he has much nore detailed
know edge of themthan | do.

Q Does he have a capacity with those cooperatives?

A.  Define capacity.

Q Any relationship? Any position with these

cooperatives?
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A | don't think he has an official position, to ny
know edge, but you can ask himthat when he's here.

Q Does Hilmar buy cheese, buy mlk fromthose
cooperatives?

A | believe only mlk.

Q Yeah, | neant to say mlk, sorry. In California,

H | mar Cheese Conpany | ocation?

A Yes.

Q And in Texas at the Dal hart |ocation?

A. I'mnot sure exactly how those cooperatives fit into
the Dal hart situation. Again, | would ask, when Al Zolin is on
the stand, he can answer those questions.

Q Gkay. Now, you were just, nost recently, at the very
end of your direct exam nation fromyour representative,

M. Vetne, asked about NDPSR prices and sales of bulk comodity
cheese by Hlmar. Do you recall that?

A, Yes, | recall the question.

Q Are you involved personally with reporting NDPSR prices
for HInmar?

A. | amnot personally the person who actually goes
t hrough the spreadsheets, tallies themup, and sends themto
USDA. |'mnot that person.

Q kay. Do you know anything about what's required to be
reported for those reports?

A. | have a general understanding. | do not have the
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entire list in front of me, those exact reporting
specifications, but I"'mgenerally famliar with it.

Q Gkay. So Hilmar, obviously, is reporting cheddar
prices to NDPSR, correct?

A. Correct.

Q Ckay. And you don't nake dry whey, if | understood you
correctly, so you wouldn't report any dry whey prices to NDPSR?

A, That is correct.

Q Now, did you tell M. -- did you testify in response to
M. Vetne, that you were, your NDPSR prices were conpeting at
the long list of converter |ocations?

A | don't knowif -- that's not exactly how I understood
it. If Hlmar Cheese sells its product out and different
converters negotiate prices with cheese plants, and the prices
we negotiate and we sell our cheese for, assuming it neets
NDPSR specifications, that price is set for that cheese and it
Is reported to NDPSR

Q kay. What did the location of those converters have
to do with the NDPSR prices?

A | believe it was to show that at different |ocations, a
| ot of these cheese converters are in the Mdwest, Upper
M dwest, and that in those |ocations that there will be
di fferent product prices depending on where the product is
sourced from For exanple, to buy, for a converter in

W sconsin to buy cheese in California, they would expect a
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| ower price than if they were buying that |ocally because of
the transportation cost difference.

Q Gkay. So the converter buys your cheese in California
and takes it to their location, is that what you are saying?

A.  The converter would buy our cheese and we would ship it
to their location.

Q And are you selling at FOB their |ocation or FOB your
| ocati on?

A, FOB our |ocation.

Q Ckay. Do you ever sell FOB the converter |ocations?

A. Not to ny know edge.

Q So do you know anyt hi ng about the cost of transporting
fromyour location to Logan, Utah, for instance?

A. | have a general idea.

Q Wat would that cost?

A.  To us, Logan, Utah, you said?

Q Yeah.

A | don't know off the top of ny head. | want to say
maybe 3 to 4 cents a pound.

Q And what --

A.  Depending on how you do -- I'msorry. Depending on
rail or truck, if there's sone differences.

Q How about to Wsconsin |ocations?

A. | would say it would probably, depending on, dependi ng

on whether it was truck or rail, rail is generally cheaper. |
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don't have the nunbers in front of ne, but I would be really
hesitant to speculate. | do know that by truck to the East
Coast is approximately 14 to 15 cents a pound to get it to
somewhere |ike Virginia.

Q Ckay. Do you sell fromH Imar to locations in
Virginia?

A | don't renenber Virginia specifically, but about that
di stance, yes, we do.

Q ay. And that's what, cheddar cheese?

A. | believe so, or simlar types of cheeses.

Q So what do you think it costs, what's your best
estimate of what it costs to get your product to Wsconsin?

A. By which nethod of shipping?

Q The least expensive, which is rail, | guess.

A. Again, | would be making an estimation. | don't have
those rate schedules in front of me, so I'mreally hesitant to
give that specific nunber. | did remenber a figure going to
the East, but | don't recall specifically going to Wsconsin.

Q Ckay. So it costs you 14 or 15 cents to East Coast
states. It would cost, you know, naybe what, half that to get
to Wsconsin? Two-thirds of that to get to Wsconsin?

A. By rail, maybe sonmething |ike that.

Q Half to get to Wsconsin, 7 or 8 cents?

A, Sonething like that.
Q

70 or 80 cents a hundredwei ght equival ent of mlKk,
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price equival ent?

A, If you are using a yield nultiple of ten, | would say
that woul d nake mat hematical sense.

Q Wiat's your yield of cheddar?

A | don't recall that off the top of my head. | would
refer you to the CDFA manufacturing cost exhibits. They have
cheddar cheese yields on there, and H | mar Cheese is part of
t hat manufacturing cost survey, so sone of our yields would be
reflected in that.

Q So if it costs, you know, 7 or 8 cents to get cheese to
Wsconsin, and at a yield of 10, that's 70 or 80 cents a
hundr edwei ght, and your price, your rawmlk price is
currently, let's just say $2.00 | ess than the cheese makers in
W sconsin, you can be pretty conpetitive there, getting that
cheese, selling that cheese to Wsconsin, can't you?

A. Selling at our current prices we can be conpetitive
W th Wsconsin.

Q Yeah, very conpetitive.

A | wouldn't use adjectives like that. W are selling
cheese there, so therefore, we are conpeting with them

Q Gkay. And you can be conpetitive on the East Coast as
wel I, as you indicat ed.

A.  To sone extent, but | wouldn't say that for all of our
vol une.

Q So just get back to that. In the beginning of your
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testinony you gave some enploynment history, and some
educational background. And | mssed, or didn't hear, or you
didn't state where you went to college, where got your degrees,
and in what years? \Wat year?

A. | believe |I finished nmy Bachelor's Degree in 2006 at
California State University Stanislaus. And | finished ny
Master's Degree in Public Administration in 2009 from
California State University Stanislaus as well.

Q Thank you. What portion of Hilmar's production is
cheddar versus other cheese varieties?

A. | don't have that nunber specifically in front of ne,
but it's a substantial portion.

Q Mre than hal f?

A, Again, | don't have that number in front of ne. | know
it is alarge volunme, but | couldn't say one half or the other.
If I had seen that nunber, | would gladly tell you.

Q Do you know, has Hi |l mar ever produced dry whey? H | mar
Cheese Conpany, do you know?

A, To ny know edge, no. But their, and | haven't been
there since the inception, so if they have, it would be news to
me.

Q Wen was it founded, when did it start?

A | believe it was in md-1980's, 1984 in ny testinony.

Q | see that now. Thank you

A, Yes.
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Q kay. So do you know if they have never, to the best
of your know edge, never produced dry whey, do you know why
that is?

A. | believe, like any other cheese manufacturer, they
woul d | ook at the perspective returns in dry whey versus
alternative investnments, whether it be WPC, |actose, etcetera,
and then make the determ nation where that investnent would
best be pl aced.

Q And to the best of your know edge, they determ ned from
the very begi nning that the higher, the other whey products had
a better return on investnent?

A. At the tine they invested in those assets, that was the
case, or decided to nmake the decision to invest in those
assets.

Q Ckay. Now, | need to ask a few questions about
Exhibit 99, because |, at |east, and sone of our team can't
conpletely, haven't conpletely picked up your explanations or
didn't get themwitten down well enough or something. Ckay.
So | want to start with, start with Figure 5 of Exhibit 99.

A I'mthere.

Q So howdid you -- did you convert -- the all mlk price
is in that test price, correct?

A Yes.

Q So howis it, what did you do to convert it or conpare

it tothe dass IlIl on this table?
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A Yes, Cass IIl and IV.
Q So can you break that down for me? How are they

conpar abl e?

A. How are -- well, when you buy a futures product, you

know, you buy Class Il futures, dass |V futures.

JUDCGE CLIFTON: Could you -- could we go back? W're

| ooki ng at Figure 5.

MR DeJONG Oh, I'msorry, | thought it was Figure 8.

JUDGE CLIFTON: | don't -- aren't we on 5, M. Beshore?

MR. BESHORE: Yes, |'mon 5.

JUDCGE CLI FTON: Ckay. So go back to whether you think this

is dass Il and | V.

MR. DeJONG Ckay. Sorry. | looked at the sister chart,

ny m st ake.
JUDGE CLIFTON: So what is Figure 5 conparing?
MR DeJONG It is conmparing the NASS all mlk price

whi ch

M. Beshore pointed out, and correctly, that it is at test,

conpared to Cass IlIl which is at a standard test. And
Cass Il futures it is also priced at the standard test.
BY MR BESHORE:

Q And so what does Figure 5 conpare, then?

A. It is conparing how those price differences have,

ne See.

n

| et

Q Well, let ne just, is it conmparing the all mlk price

at test for the given state to a 35 dass Il price?
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A Yes, that's what it is doing.

Q So it is just a -- just a straight subtraction?

A Yes. And like I said, the table and the fornul as used
to calculate this are available on CDFA's website, but that is
a correct generalization.

Q And is that the spreadsheet that you tal ked about?
Yes, exactly.

That was done by M. MCQlly, | think?
Yes.

Is the Excel file itself downl oadabl e?
Yes, it is.

Do you happen to have the URL for that?

| would need to go to ny | aptop.

o > O » O > O P

| would really appreciate that.

JUDGE CLIFTON: | think it would be good for themto have
this over the weekend.

MR. BESHORE: That's where | was going.

JUDCGE CLIFTON: So that they can see if they can reproduce
the results. So, how -- your laptop is in the roonf

MR. DeJONG Yes, it is.

JUDGE CLI FTON: kay. Wy don't we take --

MR HOLLON:  Vait, wait, wait, can we ask a few nore
questions before we break so we don't cone back to the | aptop
and say --

JUDGE CLI FTON:  Yeah, I'll repeat what M. Hollon said.
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M. Hollon suggested that we ask a few nore questions before we
go to the laptop so we can see what el se m ght be requested,
and | agree.

So help me manage our time here. It is 4:41. You can
ask no nore than about 9 minutes worth of additional questions.
MR, BESHORE: M. Hollon has not entered his appearance
| ately, because he's been occupied otherwise at the tine of

that, but --

JUDGE CLI FTON: But you yield to himneverthel ess.

MR. BESHORE: | yield to himneverthel ess.

JUDGE CLIFTON: M. Hollon, you may proceed.

MR, HOLLON:  Elvin Hollon, Dairy Farmers of Anerica,
E-L-V-I-NHOL-L-ON

CROSS- EXAM NATI ON

BY MR HOLLON:

Q M. Deldong, let me assure you, | know how it nakes your
stomach feel when sonebody asks you how to do that table. And
so all I really want to know is how you did it.

A Yes.

Q Let me go first to --

JUDGE CLIFTON: |'mnot getting enough vol unme from --

MR, HOLLON: M voice is still bad frombefore. Let's go
to Table 13.

JUDCGE CLI FTON: Move the -- you can nove the mc to the

left you don't have to nove your body.
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MR, HOLLON: Is this better?

JUDGE CLI FTON: Excel | ent.
BY MR HOLLON:

Q Figure 13, you say you have a NASS all mlk price and
Cass Il at test plus PPD. Can you tell me a little bit about
whi ch, you know, which one you adjusted? D d you adjust the
all mlk price totest? D d you adjust the Class Ill at test?
Wiere did you get the test fron?

A, Sure. The all mlk price, to ny know edge, is already

at test.
Q Ckay.
A Cass Ill at test, | took the Class IIl conponent, so

your protein, butterfat, and other solids, multiplied by the
test data available, and I'mtal ki ng about Texas and New Mexi co
on the MA website. The MA website for that Order lists the
average producer test by state.

Q | understand. | understand.

A Yes. So those values were nmultiplied out to get
Cass Il at test for those specific states. And | then added
the producer price differential and used the announced one on
the MA website, which is at the Dallas location. So | added
Cass Il at test, plus PPD, and then conpared that to the NASS
all mlk price.

Q Ckay. And assumng, then, that is at the NASS all mlKk

price as reflective of those tests?

4477

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

A Yes.

Q Okay. Figure 16, the blue line, tell nme how you got
that price.

A Yes. So | made the assunption that dry whey has
approximately a 12 percent protein content.

Q ay, | understand.

A. And to equalize that to 34, | took the dry whey price
and divided it by another division, 12 percent divided by 34
percent .

Q Divided or times?

A, You do 12 percent divided by 34 percent, and then
di vide again --

Q | understand.

A Ckay.

Q Ckay. So nonfat dry milk divided by 34 gives you price
per one unit of protein, times 12 gets it to whey?

A.  \Wey protein, that's conparing dry whey and whey
protein concentrate, just to equalize the protein |evel.

Q Ckay. So whey -- that's the whey price, divided by 12,
to get --

A, Yes, | guess in ny head, | break it up alittle bit
different. It's 12 percent, and that's divided by another
division problem 12 percent divided by 34 percent, | believe
it --

Q Tinmes the price?
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A Yeah, tines the price. And that should equalize the

protein |evel.

Q Gkay. And then, okay. | think | see -- algebra works
t hat way.
A, Yes.

Q I'mgood. And the Dairy Market News whey protein is
assumng that price is at 34 percent protein?

A It is assuned it is 34 percent.

Q Ckay. And then Figure 17 is sinply a price versus a
price?

A. Yes. There is no alteration.

Q Gkay. So that's all | have. Thank you

A You're wel cone.

JUDGE CLI FTON: That was very efficient. Thank you bot h.

MR. BESHORE: Shall we get the URL?

MR. DeJONG Do you want me to get that now?

JUDGE CLI FTON: M. Vetne, your suggestion?

MR. VETNE: | have a suggestion. The CDFA data, does that
cone fromthe CDFA hearing matrix?

MR. DeJONG It cones fromthe matrix.

MR. VETNE: Ckay. For those that are |istening and who nay
not be famliar with CDFA, on its site has a place where you
for each hearing, you can get the proposal, you can get the
exhibit, you can get the, get the transcript, rather than have

along matrix, it may be nore useful to go through the steps

4479

BARKLEY

TRANSCRIPT OF PROCEEDINGS - VOLUME XXII Court Reporters



© o0 ~N oo o b~ w DN P

NN NN R R R R R R R R R
g A W N P O © O N O O M W N B O

because it's a long URL -- to go through the steps invol ved.
You click on CDFA; you click on hearing matrix; you click on
March 12, 2009; you click on --

MR. DeJONG | have the exact date if you --

MR VETNE: Of the top of ny head, the point is, that kind
of step process would get you to it, | think, nore rationally
than a | ong URL.

JUDGE CLIFTON: Al right. M. DeJong, do you have, while
you are sitting there in the witness stand, the particular
hearings that are involved?

MR DeJONG | believe | can direct themthere by nenory.

If they, if their laptop is open and they are on CDFA's
website.

JUDGE CLIFTON: Al right. Do you want to do that now for
these different -- you were asked about beginning with
Fi gure 5?

MR DeJONG Yes, | can direct themto the spreadsheet. So
| believe you would go to CDFA's website under the hearing
matrix, and | believe then you would go to the archives, and in
there, there is a hearing dated from May 31, 2012. And in
there | believe there is transcripts, and post-hearing briefs,
and there is a file called Kraft.

MR, VETNE: Your Honor, |'m|looking at the hearings, 2012,
wel |, it says 2012-2004, because it goes back in reverse

chronol ogi cal order. And there's a hearing entitled O ass 4b
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whey val uation hearing, May 31 and June 1, 2012. |Is that the

one you referring to?

MR. DeJONG That sounds right.

MR VETNE: Ckay.

JUDCGE CLI FTON:
saying K-R-A-F-T?

Now, when you say you go to Kraft, are you

MR DeJONG Correct.

MR. BESHORE: Date again?

MR. DeJONG The date of the hearing was May 31, 2012.

MR. VETNE: | found a hearing.

JUDGE CLI FTON:
post - hearing brief,
MR, DeJONG |

post - hearing brief.

So are we | ooking for an exhibit or a
M. DeJdong, under Kraft?

believe, if ny menory is right, it is a

MR. VETNE: My | suggest that further because of the

tine --

JUDGE CLI FTON:

MR VETNE: M.
this, by the way?
access this?

MR DeJONG |

be on there.

M. Vetne?
DeJong wi Il reproduce -- when did you do
When did you | ook at this? Wen did you

actual Iy doubl e-checked it today. It should

MR VETNE: Ckay. So it was accessed sone tinme today.

M. DeJong will --

MR DeJONG |

M. Dedong, can you --

can go directly to our conputer and go to
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it. 1t should be the only Excel spreadsheet.

MR, VETNE: Ckay. W're there. Thank you.

JUDGE CLI FTON: Yeah, looking at Figure 5 1 notice that the
dates involved are 2010 to 2015. So will this Excel
spreadsheet for a hearing that was in 2012 be all we need?

MR, DeJONG | added additional data to update it, since
this spreadsheet was created |ater, but | used the sane
nmet hodol ogy as used in that spreadsheet.

MR BESHORE: | think we're good.

JUDGE CLI FTON: And does that al so take care of Figure 13?2

MR. BESHORE: Does that relate to 13 or -- 13 is different,
and we' re okay.

JUDGE CLI FTON: Ckay. So can we stop now?

MR. BESHORE: Can | ask one nore further question?

JUDGE CLI FTON:  You nay.

MR, BESHORE: Page 4 and 5, the bottom4, top of 5, that
you tal k about transactions, shipments of mlk fromCalifornia
to Texas, | guess, out-of-state just the nmanufacturing plants.
Do you see that?

MR DeJONG O Exhibit 98?2

MR BESHORE: Yes, sorry.

MR. DeJONG Ckay. So you are |looking at the bottom of
page 47?

MR, BESHORE: Top of page 5.

MR. DeJONG Ckay. Top of page 5.
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MR. BESHORE: Specifically, HCC had to ship over 340 | oads
of mlk.

MR DeJONG  Yes.

MR, BESHORE: Gkay. |'minterested in what period of tine
was involved in those transactions.

MR DeJONG | don't have the exact date. | know it was
during the tinmeframe in question. | believe | have that file
on my conputer where | got that data, so next week | could give
you the exact tine range.

MR, BESHORE: (Ckay. | would appreciate that, but it was
over some period of weeks or nmonths, | take it?

MR DeJONG  Yes.

MR. BESHORE: And if you could provide the tine range, that
woul d be great. And I'mprepared to yield for today.

JUDCGE CLI FTON: Thank you, M. Beshore. So we'll be
pl anni ng on you continuing cross-exam nation of M. DeJong on
Monday.

M. English, what else shall we | ook forward to on
Monday besides conpleting M. Dedong's testinony?

MR ENGISH | don't see Ms. May. So I'll say, first of
all, of course we will be back at the Veteran's Menori al
D strict Building.

JUDGE CLIFTON: That's the Clovis Veteran's Menori al
District Building.

MR ENGLISH: At 808 Fourth Street in Od Town Covis. So
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that's where we'll be, for all those, especially on the
Internet, who are flying in for Monday's festivities.

So on Monday, your Honor --

W will hopefully finish James DeJong on Monday. The
present order that's subject to change at any nonent, | think
it won't, but the present order would be | expect a w tness
from Marquez Brothers to follow M. Dedong, and then we expect
JimAhlem who is a dairy farmer and Chairman of Hi | nmar Cheese
W || be appearing. And then | do expect a w tness who |
t hought | woul d get on yesterday, Rob Bl aufuss from Dean Foods,
to tal k about orderly marketing.

| don't think Ms. Taylor will be on Monday. She is our
| ast witness on the issue of orderly marketing.

JUDGE CLI FTON: What is Marquez?

MR. ENGLISH It is a cheese manufacturing plant, conpany.

JUDGE CLI FTON: Ckay. And the gentleman from Hi |l mar, what
Is his |last name?

MR ENGISH Ahlem A-HL-EM

JUDGE CLIFTON: Al right. M. Beshore?

MR, BESHORE: Your Honor, | amtold that there may be sone
other, two other dairy farners comng in Monday who woul d, two
other dairy farners comng in Monday who woul d hope to testify
then. Don't have any other details on that at present.

JUDCGE CLI FTON: kay. You don't know their names?

MR. BESHORE: No, | do not.
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JUDGE CLIFTON: Gkay. Al right. So we look forward to

their testinmony, we'll take themjust as soon as we can.
Do any of your people have to conplete their testinony

Monday, M. English?

MR ENGISH | think the witness from Marquez Brothers,
M. Ml donado, MA-L-DDONADQO is traveling in to testify,
and so we would need to get himon and off the stand, and, you
know, M. Blaufuss will|l appreciate it very much when | say he's
flexible.

JUDCGE CLI FTON: kay. M. Ml donado?

MR ENALISH MAL-DONADO so w really need to get
hi m on and off.

JUDGE CLIFTON: Good. Al right. So l'll leave it to your
di scretion, M. English, whether you interrupt M. DeJong's
cross in order to accommodate those ot her people,

MR ENGLISH. Well, dairy farners always have priority,
your Honor, and we will accomodate them as they and
M. Beshore request. And I think M. DeJong is also flexible
since he's been here, | think, every single day of the hearing.
So, I, of course have ny back to himright now, so | think the
answer is that yes, we will we flexible as to all three of
those in order to make sure that all three of those get on
Monday. And again, for the dairy farmers, if they want to go
on first, that's what we'll do.

JUDGE CLI FTON:  Very good, thank you, M. English.
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Ms. May, do you have any announcenents with regard to
our vacating these prem ses and going to the Clovis Veterans
Menorial District for Monday norning?

M5. MAY: Yeah. | don't think so. Just make sure you take
it all with you today, and we'll see you over there Mnday at
9: 00.

JUDGE CLI FTON: Very good. And of course, as always, you
are wel cone to come as early as 8:00, we'll go on record at
9: 00.

Al'l right. Thank you, everyone have a wonderf ul
weekend. W go off record at 4:59.

(Wher eupon, the evening recess was taken.)

---000- - -
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